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KLINB  T.  GUARANTY  OIL  CO.. 
(L  A.S24S.) 
<8tipreine  Court  of  California.  Marcb  25, 1914. 

Rehearing  Denied  April  1914.) 

1.  Fastibs  (I  6*)— PuinTirfB  —  Rkai.  Pabtt 

in  IlfTEBEST. 

In  an  action  for  damages  srowing  ont  of  a 
lease  of  oil  lands,  evidence  held  to  Bustain  a 
findioj;  tltat  plaintiff  was  the  real  party  in  in- 
terest, and  hence  entitled  to  maintain  the  ae- 
tion. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  »  6.  7;  Dec  Dig.  {  6.«] 

2.  Appeal  and  Error  (t  187*)— Dbfzctb  as 

TO  PaBTIE»— TlUE  FOB  OBJECTION. 

Defects  of  partiea  plaintiff  cannot  be  raised 
for  the  first  time  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |S  1184-1189;  Dec.  Dig.  S 
187.«] 

3.  filiires  AND  MiNXRAU  ({  73*)— OH.  LiAm 

— CONerTBUCTION. 

A  leaae  of  40  acres  of  oil-bearing  proi>ert7 
provided  that  the  lessor  did  "lease  and  let  the 
40  acres,  and  tbe  lessee  agreed  to  pay  all  taxes 
on  the  improrenMnta,  and  upon  the  oil  wells," 
and  '*upon  the  land  itaelt'*^  field,  that  the 
leaae  was  not  mere!^  an  oil  lease,  bat  a  lease  of 
the  land  Itself,  and  hence  the  discovery  of  oil 
was  not  a  prereqnidte  to  an  action  for  the 
breach. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals.  Cent.  Dig.  U  201,  210;  Dec.  Dig.  1 
73.*] 

4.  MinSS  AND  MiKEBAU  (§  73*)— PbEUIBES 
AND  EnJOTMENT  OF  USE  THEBEOP— AonONS 
FOB  FaILUBB  to  DKUTEB  POBSESOIOH— EVI- 
DENCE. 

In  an  action  for  damages  growing  out  of 
an  oil  lease,  evidence  Md  to  sustain  a  finding 
that  tbe  lessee  was  never  placed  in  possession 
of  the  proper^. 

[Ed.  Note.— For  othn  cases,  see  Mines  and 
Minerala,  Cent  Dig.  H  201,  210;  Dec.  Dig.  « 
78.*] 

6.  liAVDIABD  AND  TENANT  129*)— ACTIONS 
■OB  FaILUBB  to  DBZJTEB  FO88E8SI0K— DaV- 
A0E8. 

Where  a  party,  acting  in  bad  faith,  know- 
ing that  he  h^  no  title  to  property,  contracted 
to  lease  it  to  another  npon  conditions  which 
would  reqnire  soch  other  pftrty  to  expend  money 
in  organixing  a  corporation,  tbe  measure  of  dam- 
ages were  those  which  would-  ordinarily  and 
proximately  follow  from  the  breach  of  such  a 
contract  under  the  peculiar  drcumstances 
which  were  known  to  both  parties. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  M  460-407;  I>ec  Dig. 


Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  J.  P.  Wood, 

Judge. 

Action  by  M.  Franklin  E^e  against  the 
Guaranty  Oil  Gompaoy.  From  a  Jndgment 
for  plaintifE,  defendant  appeals.  Affirmed. 

Waiter  V.  Dysert,  of  Los  Angeles,  lor  ap- 
pellant Collier  &  Clark  and  Arthur  Abbott; 
all  of  Los  Angeles,  for  respondent 

MELVIN,  J.  TbA  defendant  appeals  from 
a  Judgment  In  ftiTor  of  idalntlff  for  $2,769.65, 
and  also  from  an  order  denyti^  a  motion  for 
a  new  triaL  Olie  business  rdattona  between 
the  parties  grew  ont  of  certain  transactions 
culminating  in  a  lease  to  plaintiff  by  def^nd- 
aut  of  certain  supposedly  oll-bearbig  prop- 
erty, and  the  damages  demanded  were  for  an 
alleged  violation  of  salfl  contract  The  agree* 
ment,  dated  F^mary  4,  1911,  recited  that, 
for  and  In  consideration  of  a  nominal  sunt 
paid  and  the  further  consideration  ot  mutual 
covenantB  and  agreements  contained  In  the 
instrument,  the  Guaranty  Oil  Company,  a 
corporation,  did  thereby  let  to  Kliue  "the 
north  half  (N.  %)  of  the  northeast  quarter 
(N.  E.  14)  of  the  southeast  quarter  (S.  E.  ^) 
of  section  31,  all  in  township  (32)  thirty-two 
south,  range  (24)  twenty-four  east,  Mt  Diablo 
base  and  meridian,  lying  and  being  In  the 
county  of  Kern,  state  of  California,  and  coo- 
talnlng  forty  (40)  acres  of  land,  more  or  less." 
There  was  also  a  grant  to  plaintiff  of  tbe 
exclusive  right  to  sink  shafts,  to  drill  wells, 
and  to  extract  any  and  all  kinds  of  minerals, 
esi>eclally  petroleum,  from .  the  land.  The 
term  of  the  lease  was  20  years,  except  as  lim- 
ited therein.  The  lessee  agreed  to  incorporate 
a  company  for  the  operation  and  development 
of  the  leased  property,  with  capital  stoc^  of 
1,000,000  shares  of  the  par  value  of  $1.00 
each,  and  promised  to  deliver  to  the  Guaran- 
ty Oil  Company  250,000  shares  of  such  stock 
before  the  commencement  of  active  opera- 
tions on  the  proper^.  Kline  further  agreed 
by  the  terms  of  the  contract  to  commence 
active  work  of  boring  for  oil  not  later  than 
April  1,  1911,  and  to  prosecute  his  labors  dili- 
gentiy ;  the  agreement  specifying  the  number 
of  wells  to  be  bored  within  a  certain  period. 
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If  oil  sbouM  be  found  In  paying  quantities. 
There  was  also  a  covenant  on  the  part  of  the 
lessee  to  defend  against  Itens  and  suits 
against  the  property,  and  to  pay  all  tax^  or 
assessments  levied  or  assessed  on  the  improve- 
ments thereon.  There  was  a  covenant  for 
the  payment  of  rental  or  royalty  from  the 
minerals  produced  on  the  land  and  elaborate 
provisions  for  the  disposal  of  the  casings, 
tools,  and  other  property  which  might  be  on 
the  land  at  any  time  when  plaintiff  might 
dioose  to  abandon  the  lease.  The  court  found 
that  the  contract  was  made  and  ratified  by 
defendant  as  pleaded ;  that,  aa  a  part  of  tbe 
consideration  for  the  execution  and  delivery 
to  plaintiff  of  the  said  lease,  and  at  tbe  same 
time,  plaintiff  paid  to  defendant  the  sum.  of 
$1,000;  that,  in  examining  title  to  the  land 
described  in  the  contract  and  In  preparing  to 
enter  upon  it,  plaintiff  Incurred  an  additional 
expense  of  $1,269.65,  includii^  tbe  time  neces- 
sarily consumed  by  him  In  snch  preparations, 
which  was  found  to  be  reasonably  worth  $500. 
Ttie  language  of  tbe  court  on  this  snbject  was 
in  part  as  follows:  "Defendant  at  all  times 
knew  that  plaintiff's  time  was  reasonably 
worth  the  sum  of  $600,  as  aforesaid,  and.that 
plaintiff  would  necessarily  and  reasonably  in- 
cur an  expense  In  examination  of  said  title, 
and  In  preparing  the  papers  necessary  to  the 
performance  of  said  contract,  and  in  prepar- 
ing to  enter  upon  said  premises,  in  the  sum 
of  $1^69.66,  as  aforesaid."  There  was  a  find- 
ing that  on  the  4th  day  of  February,  1811, 
defendant  was  not,  and  never  had  been,  the 
owner  of  tbe  lands  described  in  the  contract, 
nor  entitled  to  tbe  possession  thereof,  and  at 
all  times  was  unable  to  perfonui  and  bad 
not  performed,  tbe  covenants  of  raid  agree- 
ment; that  the  Lucky  Boy  Oil  CJompany,  a 
corporation,  was  the  sole  owner  of  tbe  prop- 
erty; that  the  only  Interest  defendant  ever 
had  in  the  premises  was  under  a  contract  of 
purchase  between  said  Lucky  Boy  Oil  Com- 
pany and  R.  L.  Cox,  defendant's  assignor; 
that  defendant  bad  defaulted  In  tbe  payment 
of  the  purchase  price  of  the  property;  tliat 
tbe  Lucky  Boy  Oil  Company  never  consented 
that  defendant  or  any  assignee  i^onld  enter 
into  possession  of  said  premises,  "and  had  no 
knowledge  of  said  defendant,  or  any  of  its 
assignees,  lessees,  or  agents  entering  into  pos- 
session thereof;  and  bad  no  knowledge  of  any 
lease  to  any  part  of  said  premises,  having 
been  made  by  said  defendant,  until  after  tbe 
IStb  day  of  April,  1911,  and  that  said  Lucky 
Boy  Oil  Company  never  ratified  or  acquiesced 
in,  or  consented  to,  any  lease  or  contract 
made  by  said  defendant,  and  purporting  to 
convey  or  transfer  any  interest  in  said  prem- 
ises or  any  part  thereof."  Tbe  court  also 
found  that  the  defendant  acted  in  bad  ftiitb, 
and  knew  at  all  times  that  it  bad  no  title 
or  right  of  possession  of  any  sort  to  the  land 
in  question ;  tbat  the  plaintiff  did  not  learn 
these  facts  until  after  the  expenditure  of  tbe 
moneys  paid  and  tbe  incurring  of  the  dam- 
ages pleaded;  and  tbat  the  said  plaintiff  was 


at  all  times  ready  and  willing  to  perform 
tbe  obligations  of  the  contract.  There  were 
findings  also  tbat  plaintiff  organized  a  corpo- 
ration as  provided  by  the  terms  of  the  con- 
tract, assigned  his  lease  to  it,  and  did  all  that 
he  agreed  to  do,  including  tbe  delivery  to  the 
defendant  of  250,000  shares  of  tbe  capital 
stock  of  the  corporation  which  he  had  so  or- 
ganized, but  that  defendant  failed,  when  the 
time  came  for  delivery  of  the  property,  to 
place  either  plaintiff  or  his  assignee  In  pos- 
session thereof,  which  default  on  defendant's 
part  prevented  tbe  corporation,  to  which 
plaintiff  had  assigned  his  contract,  from  be- 
ginning active  drilling  operations.  There  was 
a  finding  that,  prior  to  tbe  commencement  of 
tbe  action,  there  had  been  an  abandonment 
of  the  lease  and  tbe  plaintiff's  assignment 
thereof  to  It  on  the  part  of  the  corporation 
which  had  been  plaintiff's  assignee. 

[1,  2]  The  first  objection  urged  by  appellant 
to  the  Judgment  is  that  plaintiff  was  not  tbe 
proper  party  to  Institute  the  suit,  becaose  be 
bad  assigned  the  tease  before  the  commence- 
ment of  the  suit.  Undoubtedly  a  def  aidant  is 
entitled  to  have  an  action  commenced  in  the 
name  of  the  real  party  in  interest  Section 
367,  Code  Civ.  Proc.  While  It  is  true  that 
plaintiff  assigned  his  lease  to  one  William 
B.  RandaU  on  March  20,  1911,  it  is  also  tbe 
fact  tbat  it  was  Immediately  reargued  to 
the  New  York  &  California  Petroleum  Com- 
pany. There  was  a  default  clause  in  the  as- 
signment to  Randall,  providing  that,  If  be  or 
:  bis  assigns  failed  to  commence  active  opera- 
tions upon  tbe  land  tea  days  before  Aiwil  1, 
1911,  Kline  would  be  at  liberty  to  enter 
thereon,  record  the  stat^ent  of  tbat  fact, 
and  that  thereby  the  assignment  would  ter- 
minate. There  was  evidence  that  the  officers 
of  the  New  York  &  California  Petroleum  Com- 
pany, learning  of  tbe  infirmity  of  the  defend- 
ant's pretended  title,  did  not  commence  work 
ten  days  prior  to  April  1,  1911.  On  Mardb 
28,  1911.  Kline  filed  a  notice  of  Intention  to 
hold  tbe  property,  stating  therein  that  he  bad 
entered  into  actual  possession.  It  is  evidrat 
tbat  he  still  entertained  the  hope  of  induc- 
ing the  New  Yink  ft  California  Petroleum 
Compai^  to  gp  on  with  the  work,  for  on 
Mardi  30tb  he  obtained  a  written  guaranty 
from  the  defendant  and  R.  L.  Goz  that  they 
would  protect  **M.  Franklin  Kline  and  bis  as- 
sociates, the  New  York  ft  California  Petro- 
leum Company,  in  the  peaceable  possession  of 
the  40  acres  of  land  leased  to  them."  This 
shows  that  the  Guaranty  Oil  Company  recog- 
nized KUne  as  at  least  one  of  tbe  real  parties 
in  Interest.  He  failed  in  his  efforts  to  get 
the  officers  of  tbe  company  which  he  had  form- 
ed to  take  tbe  property  on  the  strength  of  the 
guaranty.  The  case  was  evidently  tried  upon 
the  theory  that  tbe  plaintiff  was  entitled  to 
sue,  if  any  one  was.  Defendant  was  a  stock- 
holder in  the  company  organised  by  Kline, 
and  knew  of  tbe  assignment  to  said  com- 
pany, yet  the  right  of  plaintiff  to  appear  was 
not  raised  by  demnrro-  or  otherwise.   It  is 


Digitized  by  Google 


Cal.) 

therefore  not  material  whether  or  not  {he 
declaration  of  Intention  to  h<^d  the  property 
under  the  lease  operated  to  terminate  the  in- 
terest of  the  New  York  &  Callfomia  Petro- 
lenm  Company.  It  is  contended  that  the  ex- 
pen.ies  Incurred  In  examining  the  title  to  the 
property  and  for  Incorporating  the  company 
whidi  plaintiff  organized  were  obligations  of 
that  corporation,  and  not  of  the  respondent, 
and  that  Judgment  In  favor  of  Kline  is  no 
bar  to  a  future  action  by  the  New  York  & 
California  Petroleum  Company,  The  record, 
howcTer.  shows  that  the  respondent  was  the 
legal  obligor  for  all  debts  Incurred,  Including 
the  fee  of  the  attorneys  who  arranged  for  the 
Incorporation  of  the  new  company.  The  trial 
court  properly  held,  therefore,  that  the  plain- 
tiff was  the  real  party  In  interest 

[3]  Appellant  Insists  that  the  contract  be- 
tween the  parties  to  this  action  was  not  a 
lease  of  the  land,  but  merely  an  "oil  lease," 
which  did  not  purport  to  confer  any  title, 
but  merely  was  Intmded  as  a  permission  to 
enter  upon  the  premises  for  the  purpose  of 
prosecatlng  a  search  for  dl  and  other  miner- 
als (dtlng  Payne  v.  Neaval,  165  47,  09 
Pac  476 ;  BrookBbtre  Oil  Co.  v.  Caamalia  Oil 
Co.,  1B6  CaL  218,  103  P&c  927).  In  both  of 
tboae  caaes  tbe  court  was  conddering  leases 
gntnting  a  mere  right  to  extract  petroleum 
and  oth^  minerals.  Tlie  lease  by  defendant 
to  plaintiff  punwrted  to  be  a  c(HiTeyance  of 
a  present  leas^old  estate,  as  well  as  of  a 
ri^t  to  extract  cdl  and  otbec  minerals  from 
the  land  Itsdf.  It  was  not  one  of  those  ordi- 
naiy  oil  and  gta  leases  whereby  tlie  lessor 
xemalDS  in  possessiui  and  control  of  the  land 
Its^  giving  the  raere  right  of  entry  to  the 
lessee  when  he  shall  begin  the  prosecution  of 
the  search  fi>r  oiL  By  tbe  terms  of  the 
agreemoit,  tbe  def^dant  did  "Jeue  and  let" 
to  Kline  tbe  40  acres  described.  The  lease 
contained  tbls  language :  "And  the  said  lessee 
agrees  to  pay  all  taxes  or  assessments  lerled 
or  assessed  on  the  improremfflits  on  said 
land,  and  upon  the  said  oil  wells,  or  any  of 
them,  and  upon  said  land  itself."  The  lessor 
reserred  tbe  easemmts  of  tree  entry  for  in- 
spection and  certain  rights  of  way  over  the 
land,  thus  eridencing  tbe  Intention  to  grant  a 
leasehold  interest  In  Ote  land  Itself.  It  is 
therefore  evident  that  the  discovery  of  oil 
was  not  a  inerequlaite  to  tbe  exlstmce  of  a 
cause  of  action. 

[4]  Appellant  contends  that  tbls  Is,  in  Its 
essence,  an  action  fOr  breach  of  covraant  for 
quiet  enjoyment,  and  that  such  an  action  may 
not  be  maintained  without  a  showing  of  an 
eviction.  The  r^pondent  admits  that,  gener- 
ally speaking,  the  rule  is  that  annonnced  by 
appellant,  but  It  does  not  apply  to  those  cases 
In  which  there  was  not  delivery  of  possession. 
The  complaint  alleges  that  the  appellant  nev- 
er was  entitled  to  possession  of  the  property 
and  never  delivered  possession  thereof  to 
respondent.  Tbe  evidence  shows  that  the 
contract  between  tbe  Lucky  Boy  Oil  Company 


and  R.  L.  Cox,  which  was  assigned  to  the 
Guaranty  Oil  Company,  anil  was  the  only  pos- 
sible basis  of  a  claim  of  a  right  of  possession 
existing  in  the  latter,  contained  this  provi- 
sion: "That,  when  said  Cox  shall  have  paid 
hereunder  one  hundred  thousand  (100,000) 
dollars  of  the  entire  purchase  price  of  said 
land  with  interest  thereon,  he  may  enter  into 
possession  of  said  premises,  but  not  other- 
wise.'* 

It  was  further  shown  that  only  about 
$20,000  principal  and  interest  had  been  paid 
on  that  contract,  and  therefore,  according  to 
respondent's  contention,  the  court  was  Justi- 
fied in  finding  that  the  Guaranty  Oil  Compa- 
ny never  was  entitled  to  possession,  and  could 
not  and  did  not  deliver  possession  to  the  re- 
spondent But  appellant  argues  that,  by  tils 
recordation  of  Intention  to  hold  the  land  In 
question,  tbe  respondent  admitted  his  posses- 
sion of  the  property,  and  that  therefore  he 
cannot  now  be  heard  to  deny  it.  Attention  is 
also  called  to  the  fact  that  respondent  testi- 
fied as  follows: 

"Q.  What  do  yon  call  entering  Into  posses- 
sion? A.  It  is  a  matter  of  record  In  Bafceis- 
fleld  that  I  bad  entered  on  the  premises  and 
taken  possession  of  them  In  accordance  with 
the  lease  that  I  bad  with  the  Guaranty  Oil 
Gompany.  '  That  was  recorded  In  Bakersfldd. 
•  •  •  Q.  Then  the  New  York  &  California 
Petroleum  Company  did  assume  possessicoi  of 
It  beforeAprU  1,1911?  Ur.  Claric:  We  object 
to  that  as  being  argmnentattve.  The  Oonrt: 
Answer  the  question.  Hr.  Olaric:  It  also 
calls  for  a  conclusion  of  law.  The  Court: 
Objection  overruled.  That  is,  took  physical 
possession?  Mr.  Pmitt:  Yes.  Is  tiiat  true 
or  £alse,  that  statement  made  by  you  in  the 
minutes  there?  A.  It  is  true  I  entered  Into 
possession  of  the  property." 

Earlier  in  the  examination  of  tbe  witness, 
the  following  qnestloa  had  been  propounded 
and  the  appended  answer  bad  been  given: 
"I  will  read  yon,  BIr.  Klin^  from  page  41  of 
the  minute  book  of  the  New  Yoric  ft-  Consoli- 
dated Petroleum  Gompany  at  a  meeting  on 
the  5th  day  of  AprU,  1911:  'Mr.  Kline  further 
reported  that  on  behalf  of  the  company  he 
bad  entered  into  poBsesslon  of  the  property 
of  the  I^ee,  and  commenced  the  actual  work 
of  drilling  for  oil  before  April  lat,  in  accord- 
ance with  the  terms  of  the  lease,  and  bad 
filed  statement  of  his  entry  in  the  office  of 
the  county  clerk  of  Kern  county  at  Bakers- 
field.'  That  is  correct,  is  It,  Mr.  Kline?  A 
Perfectly  correct." 

In  view  of  these  solemn  declarations,  the 
court  should  have  viewed,  and  doubtless  did 
scrutinize,  the  statements  of  the  witness  with 
great  care.  The  testimony  ^ven  at  the  trial, 
however,  was  to  the  effect  that,  while  Mr. 
Kline  went  upon  the  property  with  an  oil 
driller  to  get  an  estimate  of  the  probable  cost 
of  the  work,  he  never  exerdaed  any  dominion 
over  it,  or  did  anything  In  the  way  of  assert- 
ing a  right  to  possess  it  physically.  In  view 
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of  this  conflict,  we  cannot  say  that  the  court 
was  In  error  In  finding  that  he  had  never 
been  placed  in  possession  by  defendant.  One 
who  has  never  been  In  possession  of  demised 
premises  cannot  be  evicted.  TitEaoy  on 
Landlord  and  Tenant,  p.  1268. 

[51  Finally  it  Is  contended  that  the  court 
below  erroneously  adopted  the  measure  of 
damages  contemplated  by  section  8306  of  the 
Civil  Code,  Instead  of  that  prescribed  In  sec- 
tion 3304  of  the  same  Code.  It  really  makes 
little  difference  whether  we  regard  this  action 
as  founded  In  part  on  breach  of  the  covenant 
of  peaceable  possession  or  upon  a  violation 
of  an  agreement  to  convey  an  estate  in  real 
property.  The  element  of  bad  faith  would 
clothe  a  court,  upon  plain  principles,  with 
the  power  to  fix  damages,  according  to  the 
detriment  shown 'by  the  existing  special  cir- 
cumstances of  the  case.  The  court  found 
that  the  defendant,  being  in  default  in  its 
contract  with  the  owner  of  the  legal  title, 
agreed  to  lease  the  property  In  question  to 
plaintiff  upon  conditions  which  reQulred  of 
him  the  expenditure  of  money  In  the  organi- 
sation of  a  corporation,  and  that  defendant 
acted  In  bad  faith,  knowing  the  Impossibility 
of  performance  on  its  part  The  damages, 
therefore,  would  be  those  whl(^  would  ordi- 
narily and  proximately  follow  from  the 
breach  of  such  a  contract  under  the  peculiar 
drcumstances,  which  were  known  to  both 
parties.  Hawthorne  v.  Sl^l,  88  Cat  162, 
25  Pac.  1114,  22  Am.  St  Rep.  291. 

The  Judgmoit  and  order  are  affirmed. 


We  concur:  HEINSHAW,  J. ;  LORIOAN,  J. 

a«7  Cal.  467) 

ISLAND  RECLAMATION  DIST.  NO.  776 
FLORIBBL  ALFALFA  SYNDICATE 
et  al.    (Sac.  2O160 

(Supreme  Court  of  Caltfonda.   IfarA  24, 
1914.) 

1.  iNJxmcnoH  (j  118*)— Actions  fob  Ihju- 

HES— SUFFICIBNOT  OF  COMPLAINT. 

While  the  complaint,  where  injunctive  re- 
lief is  prayed,  must  allege,  not  merely  a  possi- 
bility, but  a  reasonable  probability,  or  Injury 
from  defendant's  contemplated  acts,  a  complaint 
alleging  that  defendants  tbreatened  to  dam  one 
branch  of  a  stream,  and  that  this  would  force 
all  the  waters  into  the  other  channel  and  cause 
an  overflow  of  flood  waters  and  the  destruc- 
tion of  a  levee,  eropi,  and  orcharda^  waa  anffl- 
cient 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  DlgL  H  223-242;  DeeTbig.  {  US.*] 

2.  Watebs  and  Watib  Ooubses  (|  174*)— 
Dauhino  Flow  of  Stbkau— Mandatobt 

Injunction. 

A  prohibitory  InJunctioQ  will  issue  against 
the  threatened  oamming  of  the  natural  flow 
of  a  stream,  to  the  detriment  of  another,  by 
causing  overflows  and  a  mandatory  injunction 
to  remove  the  cause  when  some  injury  has  been 
done. 

 [Ed.  Note. — For  other  cases,  see  Waters  and 

Water  Goursea^  Cent  Dig.  i|  20fi,  206,  282; 
Dec.  Dig.  i  174.*1 


RBPORTEB  (Cal. 

3.  Vatebs  and  Watkb  ComtsES  fllTl*)— On- 

STBVCTIONS— DaUS. 

While  a  riparian  owner  may  protect  his 
land  by  levees,  even  though  this  necessitates 
similar  embankmeots  on  adjacent  lands,  he 
may  not  obf^nict  the  natural  flow  of  one  cban- 
oel  of  a  stream,  thereby  cau^ng  the  other  chan- 
nel to  overflow,  to  the  detriment  of  those  who, 
in  the  usual  way,  have  guarded  against  floods. 

[Ed.  Note.— For  other  casea  see  Waters  and 
Water  Courses,  Cent  Dig.  |{  210-222;  Dec. 
Dig.  I  171.»] 

4.  Watkra  and  Watkb  Coubsks  (J  171*)  — 
Obstbuctio  N  s~Dam  e. 

Where  some  water  passed  through  a  slouch 
or  channel  of  a  stream  and  eventually  joined 
the  other  pert  of  the  stream,  It  could  not  be 
dammed,  thus  causing  the  other  channel  to 
overflow  in  times  of  flood. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  fl  216-222;  Dec 
Dig.  8  171.-] 

5.  Watbbs  and  Watbb  CjOUbsbs  (S  177*)— 

GbOCNDS  fob  DENIAIr-PBOHIBITED  AOT  AL- 

BBADT  COHIUTTBD. 

That  a  dam  had  already  been  constructed 
across  a  stream  was  not  ground  for  denial  of  a 
preliminary  injunction,  where,  prior  to  ttie 
hearing,  it  bad  been  removed  by  plalntifrt 
agents ;  their  right  to  remove  it  bang  a  matter 
for  determination  on  the  triaL 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  Si  260-262;  Dec 
Dig.  {  177.*J 

Department  2.  Appeal  from  Superior 
Court,  Kings  County;  John  O.  Covert,  Judge. 

Action  by  the  Island  Reclamation  District 
No.  776  against  the  Floribel  Alfalfa  Syn- 
dicate and  others.  From  an  order  granting 
a  preliminary  inJaiictIoD«  OeffendantB  appeaL 
Affirmed. 

H.  Scott  Jacobs,  of  HanCord,  for  ain>d^ 
lanta.  J.  U  OL  Irwin,  of  Hanford.  for  re> 
Qwndent 

MELVIN,  J.  Defendants  have  appealed 
from  an  order  of  the  soperlor  court  of  Kings 
county  granting  a  preliminary  injunction 
whereby  they  are  restrained  from  construct- 
ing a  dam  across  a  brancfb  of  Kings  river. 

The  plaintiff  is  a  reclamatlott  dl^ct  or> 
ganized  under  the  laws  of  this  state,  and  all 
of  the  lands  embraced  within  said  district 
are  within  Kings  county  and  are  protected 
from  inundation  by  a  levee.  It  is  alleged 
In  the  verified  complaint  that  the  easterly 
boundary  of  the  district  be^s  at  a  ptdnt 
"near  the  section  Ibu  between  sections  10 
and  11  in  township  18  south,  range  20  east, 
M.  D.  B.  A  H.,  where  what  is  generally 
known  and  called  the  South  fork  of  Kings 
river  crosses  said  section  line  between  said 
sections  10  and  11«  and  that  said  levee  runs 
thence  on  the  norUi  tide  of  said  South  fork 
of  said  Kings  river  In  a  westerly  and  south- 
westerly direction  across  said  section  10;  tlie 
northwest  comer  of  section  16,  across  sec- 
tions 16  and  17  in  said  townablp  and  range, 
and  follows  the  meander  line  of  said  south 
fork  of  said  Kings  river  at  a  distance  of 
about  from  30  to  100  feet  from  said  river"; 
that  Kings  river  carriw  annually  laive  Quan- 


*For  etbsr  caau  m*  same  topic  and  asattos  MUHBKt  la  Osc.  Dig.  *  Am.  Dig.  Ksy-Ne.  Swiss  *  Rtp'r  Indsus 


Digitized  by  Google 


Cat)       ISLAND  RECLAMATION  DIST.  NO.  776  v.  FLORIBEL  A.  SYNDICATE  5 


titles  of  water;  that,  to  protect  the  district 
from  Inundation  and  conseqaent  injury,  the 
plaintiff  haa  maintained  and  kept,  and  is 
maintaining  and  keeping,  a  levee  rumilng 
throngh  sections  10,  11,  15,  and  16;  that 
the  lands  within  said  Island  reclamation 
district  No.  776  have  been  reduced  to  and 
are  under  a  hlgli  state  of  cnltlTatioo ;  that 
the  said  levee  along  the  north  side  of  the 
Sonth  fork  of  Kings  river  Is  sufficient  to  pro- 
tect the  lands  of  plaintiff  from  the  overflow 
from  Kings  river  if  the  waters  of  that  stream 
be  permitted  to  take  their  course  down  the 
dianuels  which  have  existed  from  time  im- 
memorial; that  "said  South  fork  of  said 
Kings  river  divides  near  the  center  of  the 
northeast  quarter  of  said  section  11  in  town- 
ship 18  south,  range  20  east,  M.  D.  B.  &  M., 
aforesaid,  and  that  one  branch  of  said  river 
runs  in  a  westerly  direction  from  said  point 
of  division  about  one  mile  to  the  center  of 
■aid  section  10  and  thence  In  a  southerly  and 
■onthwesterly  direction  passing  a  point  near 
ttke  center  of  section  16  in  said  township  and 
range,  and  that  the  other  branch  of  said 
Kings  river  runs  in  a  southwesterly  direc- 
tion from  said  point  of  division  and  inter- 
sects with  said  westerly  branch  at  said  point 
near  the  center  of  section  16  in  said  township 
18  south,  range  20  east,  M.  D.  B.  &  B."; 
that  Kings  river  is  subject  to  fresheta  in  the 
spring  and  winter  of  each  year;  that  the 
branch  running  southwesterly  from  the  point 
of  division  of  the  South  fork  .of  said  river 
carries  water  largely  in  excess  of  the  por- 
tion of  the  river  running  westerly  from  said 
point  of  division;  that  the  westerly  portion 
cannot  and  will  not  carry  all  of  said  freshet 
waters;  that  the  defendants  have  threaten- 
ed to  construct  a  dam  across  the  said  south- 
westerly portion  of  the  river  just  below  the 
point  of  division  of  the  stream  Into  two 
parts;  that  defendants  threaten  to  make  such 
dam  of  material,  size,  and  strength  sufficient 
to  ^p  the  flow  of  any  waters  down  that 
channel;  that  such  structure,  if  erected,  will 
force  all  of  the  waters  Into  the  other  channel 
in  such  a  way  as  to  cause  the  overflow  of  the 
flood  waters  across  the  levee  and  the  destruc- 
tion, not  only  of  said  levee,  but  also  of  the 
crops  and  orchards  upon  the  lands  embraced 
with  the  reclamation  district  PlalntifF  ask- 
ed that  the  erection  of  such  dam  be  enjoined. 
Tbe  court  Issued  an  order  to  show  cause  and, 
after  a  hearing,  granted  the  preliminary  re- 
straining order,  from  whldi  tbla  appeal  Is 
prosecuted. 

In  their  answer  defendants  allege  that 
the  stream  flowing  southwesterly  from  the 
point  of  ^vision,  as  alleged  in  tbe  complaint, 
Is  merely  a  small  slough,  commonly  known 
as  "Crooked  Slough."  They  deny  that  It  Is 
a  branch  of  Kings  river  or  a  channel  thereof, 
and  deny  that  the  buildlug  of  the  proposed 
dam  would  injure  plaintiff.  It  Is  also  as- 
serted in  tbe  answer  that  plaintiff  does  not 
own  any  lands  riparian  to  the  South  fork 
of  Kings  river,  and  that  any  interest  in  the 


levee  mentioned  In  Its  complaint  is  a  mere 
easement;  aud  there  Is  an  allegation  that, 
prior  to  the  filing  of  the  complaint,  defend- 
ants, as  the  owners  of  the  land  south  and 
east  of  the  South  fork  of  Kings  river,  built, 
as  a  part  of  their  levee  for  the  protection  of 
said  lands,  a  dam  across  Crooked  Slough,  and 
that  said  dam  was  completed  more  than 
three  weeks  before  the  temporary  restraining 
order  was  granted. 

[1,2J  Tbe  complaint  Is  attacked  as  not 
stating  facts  sufficient  to  constitute  a  cause 
of  action  for  an  Injunction  because,  as  appel- 
lants contend,  threatened  damage  is  a  mere 
matter  of-  opinion,  and  there  Is  no  showing 
why  an  action  at  law  would  not  be  sufficient 
We  think  the  demurrer  was  properly  overrul- 
ed. It  is  true  that  the  courts  have  upheld 
the  rights  of  owners  of  land  to  protect  It 
from  inundation  by  levees  along  the  line  of 
water  courses,  even  to  the  extent  of  closing 
smaU  sloughs,  and  when  such  protection 
may  cause  the  overflow  of  other  lands  not 
sufficiently  protected  by  levees  (Lamb  v.  Rec 
Dlst  No.  108,  73  Cal.  125,  14  Pac  625,  2 
Am.  St  Rep.  770),  and  It  is  also  true  that 
the  complaint,  In  a  case  where  such  injunc- 
tive relief  is  prayed  as  that  which  was  here 
given,  must  allege  not  mere  possibility  of  In- 
jury to  plaintiff  from  tbe  contemplated  acts 
of  tbe  defendants,  but  a  reasonable  probabil- 
ity of  such  Injury  must  appear  from  the 
facts  pleaded  (Lorenz  v.  Waldron,  96  Cal. 
243,  31  Pac.  54;  Hoke  v.  Perdue,  62  CaL 
546).  But  we  know  of  no  cases  where  a 
court  has  refused  to  consider  the  complaint 
for  want  of  facts,  where  It  Is  alleged,  as  it 
Is  here,  that  the  defendants  have  dammed 
the  channel  of  a  stream,  thereby  forcing  the 
flood  waters  to  seek  another  outlet  which. 
In  the  nature  of  things,  will  most  probably 
injure  tbe  persons  seeking  relief.  Both  plead- 
ing and  proof  of  the  plaintiff  in  this  case 
come  within  the  principles  announced  in 
Rudel  V.  Los  Angeles  County,  118  CaL  283, 
50  Pac.  400.  One  may  not  dam  the  natural 
flow  of  a  stream,  to  the  detriment  of  his 
neighbor,  by  causing  the  water  to  empty 
upon  the  latter's  land.  Prohibitory  injunc- 
tion will  issue  where  the  damage  is  threaten- 
ed, and  mandatory  Injunction  to  remove  the 
cause  when  some  injury  has  been  done. 
Allen  V.  Stowell,  145  Cal.  666,  79  Pac  371, 
68  U  R.  A  223,  104  Am.  St  Rep.  80. 

IS,  4]  Tbe  contention  that  the  owners  of 
land  may  take  any  means  to  Improve  their 
property,  without  regard  to  the  effect  of 
such  action  upon  n^hboring  land,  finds  no 
support  In  reason  or  authority.  One  may 
protect  his  land  by  levees,  even  in  some  in- 
tances  where  such  a  protection  may  Increase 
the  necessity  for  the  building  of  similar  em- 
bankments on  adjacent  lands,  but  this  does 
not  give  him  the  right  to  obstruct  the  natural 
flow  of  a  stream,  regardless  of  consequences. 
The  courts  uphold  the  right  to  raise  the 
banks  of  streams  by  artificial  means  in  ordeir 
to  shut  out  the  water  from  riparian  land. 
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but  tbey  do  not  permit  the  closing  of  nat- 
nral  channels  of  important  rivers  to  the  det- 
riment of  those  who,  In  the  usual  way,  have 
guarded  against  the  destructive  power  of 
flood  waters.  In  the  opinion  in  Gray  v.  Mc- 
Williams,  98  CaL  163,  32  Pae.  976,  21  L.  R. 
A.  593,  35  Am.  St  Rep.  163,  after  a  statement 
that  the  different  conclusions  reached  in  the 
cases  upon  the  subject  of  Injunction  to  re- 
strain diversion  of  flood  waters  arise  by  rea- 
son of  the  diversity  of  facts  considered,  the 
learned  commissioner  who  wrote  the  opinion 
said :  "In  the  case  of  flood  waters  escaping 
from  natural  streams,  we  view  them,  It  Is 
true,  as  a  common  enemy,  against  whldi  we 
may  protect  ourselves  without  the  commis- 
sion of  a  wrong;,  but,  after  all,  this  declara- 
tion is  used  in  view  of  the  means  of  defense 
resorted  to  rather  than  In  the  abstract.  We 
build  the  banks  of  the  river  higher  for  our 
protection,  it  is  true;  but,  in  so  doing,  we 
aid  nature  In  her  effort  to  carry  the  water 
to  Its  ultimate  destination,  and  be  who,  to 
protect  himself  from  a  flood,  should  erect  a 
barrier  across  the  channel  of  one  of  our 
important  rivers  would  probably  be  met  with 
the  declaration  that  It  was  not  the  proper 
mode  of  warfare,  even  against  a  'common 
aiemy.* "  In  De  Baker  t.  Railway  Ca,  106 
Cal.  274,  39  Pac.  610,  46  Am.  St  Rep.  237. 
tlie  chief  Justice  points  out  the  difference  be- 
tween Lamb  t.  Bedamatlon  Dlst,  supra,  and 
those  cases  Involving  the  diversion  of  a 
stream  by  building  obstructions  In  Its  bed. 
Appellants  endeavor  to  bring  the  present 
case  under  the  rule  announced  in  the  earlier 
one,  but  the  facts  will  not  Justify  us  In  ap- 
plying such  rule.  It  Is  true  that  there  was  a 
diversity  of  testimony  with  reference  to 
"Cj^ked  Slough"  and  the  proportion  of  the 
waters  of  the  South  fork  emptying  into  and 
conv^ed  by  it  The  estimates  varied  gr^t- 
ly,  but  all  witnesses  agreed  tbat  some  of  the 
water  passed  throi^h  Crooked  Slough  and 
erentnaUy  rejoined  the  other  part  of  the 
stream.  It  was  clearly,  therefore,  not  a 
mere  high  water  diannel,  and  Lamb  v.  Rec- 
lamation District  supra,  is  not  in  point. 

[B]  Appellants  next  assert  that  the  injunc- 
tion was  Improperly  Issued  because  the 
threatened  erection  of  the  dam  had  already 
taken  place,  and  there  was  nothing  to  re- 
strain. In  this  behalf  tbey  cite  Hatch  t. 
Raney,  9  Cal.  App.  716.  100  Pac  886.  and 
cases  therein  approved.  It  Is,  of  course,  not 
denied  by  resiwndent  that  an  Injunction  will 
not  lie  to  restrain  the  destruction  of  a  ditch 
already  destroyed  (Hatch  v,  Ran^),  or  to 
prevent  the  opening  of  a  street  that  has  been 
opened  (Delger  v.  Johnson,  44  Cal.  182),  or 
to  prohlMt  the  erection  of  a  building  prevl- 
onsly  built,  but  it  was  here  shown,  by  some 
evidence  at  least,  that  the  dam  had  been  re- 
moved by  plalntUTs  agents  before  the  re- 
straining order  was  Issued.  Whether  or  not 
they  acted  beyond  their  rights  Is  a  matter 
fbr  determination  upon  the  trial  of  the  is- 


sues Joined.  For  the  punwses  of  the  prelim- 
inary hearing,  it  was  sufflclent  for  the  court 
to  Imow  that  the  defendants  contemplated 
the  construction  and  maintenance  of  a  dam 
across  "Croolted  Slough"  at  the  point  indicat- 
ed In  the  complaint  That  such  was  the  in- 
tention of  defendants  was  clearly  shown,  and 
no  one  pretended  that  a  dam  was  In  existence 
at  that  point  when  the  hearing  on  the  order 
to  show  cause  took  place. 

No  other  matters  discussed  In  the  briefs 
require  comment  The  order  from  which 
defendants  appeal  is  affirmed. 


We  concur:  HENSHAW.J.;  LORIGAN,J. 


067  CiJ.  468) 
McNDTT  et  aL  T.  NUBVO  LAND  CO. 
(L.  A.  8170.) 

(Sapreme  Ooart  of  California.   March  23, 

1914.) 

1.  MoBTOAOBB  (8  590*)— ErraoT  or  Foseclo- 
BUBE— Rights  of  Cotenant  — Redbmption 

OF  PBOPEBTT. 

A  land  company,  which  was  indebted  to 
three  separate  persons,  ezecnted  a  deed  to  a 
representative  oi  one  of  them,  who  ezecnted  a 

declaration  of  trust  to  sell  the  land  conveyed  and 
apply  tfae  proceeds,  first,  to  the  payment  of  an 
existing  mortgage  due  a  bank  from  the  debtor, 
and  then  to  pay  the  debts  of  the  beneficiaries 
of  the  trust  according  to  their  priorities.  The 
bank  foreclosed  the  mortgage,  and  the  prop- 
erty was  sold,  and  defendant  purchased  the  cer- 
tificate of  sale,  and  also  ^purchased  the  inter- 
ests of  two  of  the  beneficiaries  under  ^e  dec- 
laration of  trust.  Held,  that  the  third  benefi- 
ciary, not  having  redeemed  within  the  statutory 
time,  was  not  entitled  to  reimburse  the  pur- 
chaser on  foreclosnre  and  restore  the  rights  of 
tfae  several  beneficiaries  under  the  trust,  on  the 
theory  that  the  title  conveyed  upon  the  fore-  , 
closure  sale  was  for  the  benefit  of  ail  of  the  ben- 
eficiaries under  the  trust  as  joint  owners  or 
tenants  In  common ;  the  trust  having  terminat- 
ed upon  the  foreclosure  sate,  in  view  of  Civ. 
Code,  S§  871,  2279,  providing  that,  when  the 
purpose  for  which  an  express  trust  was  created 
ceases,  the  trustee's  estate  ceases,  and  Code 
Civ.  Proc  S  700,  providing  that  the  purchaser 
of  realty  on  foreclosure  acquires  all  of  the  in- 
terest of  the  judgment  debtor. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §S  1691,  1692;  Dec.  Dig.  8  590.*] 

2.  MOBTOAOBS  (S  586«)  —  FOBECLOSUBE  —  EF- 
FECT. 

A  mortgage  foreclosure  sale  extinguished 
all  rights  of  aetendants  in  the  foreclosure  action 
acquired  after  the  date  of  the  mortgage,  and 
vested  in  the  purchaser  the  mortgagor's  title 
at  the  date  of  the  mortgage,  dischai^ed  of  all 
such  rights;  the  effect  of  the  sale  bemg  termi- 
nated only  when  the  judgment  debtor  redeems, 
b^the  direct  provisions  of  Code  Civ.  Proc.  t 

[Bd.  Note^For  other  cases,  see  Mortgages, 
Cent  Dig.  S  1684;  Dec.  Dig.  {  586.*] 

3.  MOETQAQES  (8  624*)  —  FOBEOLOSUBE  —  Rk- 
DEMPTION. 

The  exercise  of  the  right  of  redemption 
from  a  mortgage  foreclosure  sale  by  one  who 
is  under  no  legal  obligation  to  do  so,  as  a 
junior  lien  claimant  or  judgment  creditor,  is  not 
strictly  a  redemption,  but  a  purchase  of  the 
rights  acquired  under  the  foreclosure  sale. 

{E6.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  88  1878-1888;  Dec.  Dig.  g  624.*I 
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4.  MOBTOAGKS  ^  S90*)— FOBECUSDBE. 

The  interests  of  the  beneficiaries  under  a 
declaration  of  trust  were  determined  and  fore- 
closed hy  a  foreclosure  sale  of  the  trust  proper- 
ty, BO  that  the  beneficiaries  could  not  afterwards 
claim  any  interest  in  the  property,  where  the 
declaration  of  trust  was  not  recorded  until  aft- 
er  the  lis  pendens  was  filed  in  the  foredoaure 
action,  in  view  of  Civ.  Code,  |§  1214,  1215. 
making  every  conveyance,  including  mortgages, 
Toid  as  against  subsequent  purchaBers  in  good 
faith  whose  conveyance  is  first  duly  recorded, 
and  as  against  a  judgment  affecting  the  title, 
onless  the  conveyance  is  recorded  before  the 
record  of  notice  oi  action, 

[Gd.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  H  1691,  1692;  Dec.  Dig.  §  5ttO.»] 

5.  MOBTOAQES  (8  590*>— FOBECLOBURE  SaLE— 

Conclusiveness. 

The  interests  of  beneficiaries  under  a  dec- 
laration of  trust  affecting  land  covered  by  an 
existing  mortgage  were  determined  and  fore- 
closed by  a  judgment  of  foreclosure  and  sale 
under  the  mortgi^  where  the  trustee  vaa  a 
defendant  In  the  foreclosure  action. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  {§  1691,  1692 ;  Dec,  Dig.  {  590.*] 

6.  MoRTOAOEs  (I  699*) — Foreclosure— Right 
OF  Bedeuption. 

The  right  of  redemption  of  the  beneficiaries 
under  a  declaration  of  trust,  covering  realty 
subject  to  an  existing  mortgage,  upon  the  sub- 
sequent sale  of  the  property  upon  foreclosure 
of  the  mortgage,  was  not  aa  equitable  right 
which  could  be  exerdsed  wltiiin  an  Indefinite 
period,  but  was  merely  the  statutory  right  of 
redemption  given  by  Code  Civ.  Proc.  {  702, 
which  must  be  exercised  within  12  months  after 

Mlfc 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  1738-1741;  Dec.  Dig.  |  699.*] 

7.  TtaNAKCT  IN  CoinioN  (S  19*)— RtQBTs  or 
GoTENANT— Purchase  of  ComfoN  Prop- 

IBTY. 

One  tenant  in  common  could  acquire  for 
his  sole  benefit  the  rights  of  the  other  cotenants 
at  a  judicial  siUe  iuTolTing  such  rights. 

[Ed.  Note. — For  other  cases,  see  Tenancy  In 
Common.  Cent.  Dig.  fS  6S-«9;  Dec.  Eng.  i 
1».*] 

&  TSNANCT  IN  COHHON  ^  86*>— TSNAITTS  IN 
COUHON. 

An  offer  by  a  tenant  in  common  to  reim- 
burse a  cotenant  for  his  proportionate  part  of 
the  amount  required  to  purchase  an  outstanding 
title  to  the  common  property  must  be  made 
promptly,  and  is  not  made  in  time  where  it  is 
made  years  after  the  acquisition  of  title  by  the 
purchasing  cotenant,  and  aftdr  the  land  has 
greatly  increased  ia  value. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  (  105 ;  Dec.  Dig.  |  36.*] 

Department  2.  Appeal  from  Superior 
Court,  Riverside  County ;  F.  E.  Densmore, 
Judge. 

Action  by  Cyrus  P.  McNutt,  as  trustee, 
and  others,  against  the  Nuevo  Land  Com- 
pany. From  a  judgment  for  defendant  and 
an  order  denying  a  new  trial,  plalntllts  ap- 
peal. Affirmed. 

Smith,  Miller  &  Phelps,  Joseph  E.  Hannon, 
K.  A.  MlUer,  W.  W.  Phelps,  and  J.  E.  Han- 
non, all  of  r^s  Angeles,  for  appellants. 
Leonard  &  Snrr,  of  San  Bernardino,  for  re- 
spondent 

HENSHAW,  J.  Another  action  Involving 
much  of  the  law  and  many  of  the  facts  here 


presented  was  brought  by  these  plaintiffs 
against  the  same  defendante.  To  the  com- 
plaint in  that  action  a  general  demurrer  was 
sustained.  An  appeal  was  taken  to  this  court, 
which  will  be  found  reported  In  Smith  v.  Mc- 
Nutt et  at,  156  Cal.  769,  106  Pac.  70.  For 
convenience,  however,  the  facts  may  be  brief- 
ly recapitulated.  The  Lake  View  Land  Com- 
pany, owing  a  certain  Indebtedness  to  John 
WolfskUl,  another  independent  Indebtedness 
to  L.  P.  Hansen,  a  third  to  the  law  firm  of 
Smith,  McNutt  &  Hannon  for  legal  services, 
made  to  Mr.  McNutt  of  that  firm  a  deed  ab- 
solute in  form  tor  1,000  acres  of  land.  The 
deed,  however,  was  upon  certain  tmsts  8nb< 
sequently  declared  by  McNutt  in  a  declara- 
tion of  trust  which  years  thereafter  was  re- 
corded. At  the  time  of  the  conveyance  of  this 
land  it  was  incumbered  by  a  mortgage  to  the 
San  Oabrtel  Valley  Bank,  to  secure  the  pay- 
ment of  the  sum  of  $5,000.  The  dedaration 
of  trust  declared  that  McNutt  beld  title  to 
the  land  to  sell  It,  and  upon  sal^  first,  to  pay 
the  mortgage  debt  of  the  San  Gabriel  Valley 
Bftnk  and  the  expenses  of  sale,  next  to  pay 
to  John  WoltaklU  910  per  acre,  next  to  pay  to 
Li.  F.  Hansen  910  per  acre,  and  tb»  residue, 
if  any,  and  In  whatever  amount,  to  be  paid 
to  Smith,  McNutt  ft  Hannon  for  their  l^al 
services.  Default  was  made  on  the  Interest 
of  the  mortgage  to  the  bank,  and  the  bank 
foredoaed.  An  appeal  was  taken,  the  Judg- 
ment in  foreclosure  affirmed,  and  on  April  3, 
1907.  tiie  coimnissionv  duly  sold  the  mort- 
gaged property,  the  bank  becoming  the  pur- 
chaser for  the  sum  of  ¥7306.31,  tbe  amount 
then  doe  under  tbe  Judgment  Prior  to  July 
18.  1907,  A.  B.  Miller  (who.  for  the  purposes 
of  this  condderatton  It  may  be  conceded  was 
acting  as  the  agent  of  the  defendant  tbe  Nue- 
vo Land  Company)  purchased  the  certificate 
of  sale  to  the  bank,  and  all  Its  rights  therein 
and  thereunder,  for  the  sum  of  19.060.  He 
also  pundiased  the  interests  of  WolfskiU  and 
Hansen  under  the  trust  and  other  properties 
of  theirs,  all  his  ptur<^a8e8  In  these  matters 
amounting  to  or  exceeding  $90,000.  All  of 
these  properties  Miller  in  turn  conveyed  to 
the  Nuevo  Land  Company,  of  which  he  was 
a  director.  On  the  31st  of  October,  1907,  Mc- 
Nutt wrote  to  the  land  company,  offering  to 
contribute  "our  [Smith,  McNutt  &  Hannon's] 
Just  share  of  the  money  necessary  to  reim- 
burse your  company  of  Its  necessary  outlay 
to  relieve  and  release  the  said  lands  and  the 
said  water  stock  of  said  trust  from  the  lien 
and  burden  of  said  mortgage  and  the  sale 
made  under  the  decree  foreclosing  the  same." 
The  Nuevo  Land  Company  answered,  repu- 
diating the  Idea  that  It  had  taken  the  certifi- 
cate of  sale  burdened  with  any  trust  or  duty 
to  Smith,  McNutt  &  Hannon,  or  the  other 
beneficiaries  of  tbe  trust  and  declaring  that 
It  had  purchased  the  land  to  hold  and  own 
as  its  sole  property,  and  it  asserted  an  un- 
qualified and  unincumbered  ownership  upon 
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the  expiration  ot  the  time  allowed  by  law 
for  redemption  should  the  redemption  not  be 
effected  by  the  parties  entitled  to  redeem. 
This  letter  was  received  by  Smith,  McNutt 
&  Hannon  when  the  statutory  period  "for 
redemption  had  yet  some  months  to  run. 
They  answered  It,  not  by  redemption,  but  by 
an  action  by  which  they  sought  a  restoration 
of  the  trust  In  the  land  In  their  favor,  after 
having  the  court  determine  the  Just  share 
which  they  should  pay  to  reimburse  the  Nue- 
vo  l4ind  Company  for  Its  outlay.  This  was 
the  action  to  which  the  general  demurrer 
waB  sustained,  and  which  is  reported  in  the 
156th  volume  of  onr  reports.  It  may  here 
be  said  that  the  whole  theory  of  that  case,  as 
well  as  that  of  the  case  at  bar,  is  this:  That 
such  relations  of  privity  existed  hetween  the 
benefldaries  of  this  trust  as  to  make  the  ac- 
quisition of  the  title  conveyed  under  the  fore- 
closure sale  a  title  for  the  benefit  of  all  the 
beneflclarles  if  It  was  acquired  by  any  one 
of  them,  or  by  any  one  acting  under  them; 
that  Miller  when  he  purchased  the  beneficial 
interests  of  WolfsMU  and  Hansen  becaitae 
substituted  under  the  trust  for  them ;  that 
his  acquisition  of  the  title  was,  therefore  an 
acquisition  for  the  trustee  McNott  for  the 
benefit  of  all  the  beneficiaries,  and  that  all 
that  the  beneficiaries,  or  any  of  them,  were 
required  to  do  was  to  tender  their  just  share 
of  the  amount  so  expended  by  Miller;  that 
the  Nuevo  Laud  Company  succeeded  Miller  to 
the  title  and  Interests  subject  to  the  same  du- 
ties and  liabilities;  that  the  effect  of  the 
Judgment  In  Smith  v.  McNutt  In  156th  Oal. 
was  but  to  declare  that  a  beneficiary  seeking 
to  maintain  his  rights  In  this  respect  must 
pay  the  full  redemption  price  and  not  a  part 
of  it;  that  upon  the  announcement  of  this 
decision  they  brought  the  present  action.  In 
which  they  offered  to  pay  to  the  Nuevo  Land 
Company  the  full  redemption  price.  Their 
first  efforts  in  this  regard  were  made  in  Jan- 
uary, 1910,  long  after  the  statutory  right  of 
redemption  had  expired,  and  it  was  a  writ- 
ten offer  to  pay  $9,050  with  l^al  Interest, 
coupled  with  a  demand  that  the  land  he  con- 
veyed to  McNutt  as  trustee.  This  was  fol- 
lowed by  a  second  demand,  in  which  the  offer 
to  pay  $9,050  was  accompanied  by  an  addi- 
tional offer  to  pay  the  indebtedness  due  under 
the  trust  to  Wolfskin  and  Hansen,  and  still 
by  a  third  offer  to  pay  the  $9,050  and  $20,000 
with  interest,  being  the  amount  due  Wolf- 
skill  and  Hansen,  each  of  these  offers  being 
Joined  with  a  demand  that  the  Nuevo  Land 
Company  make  its  deed  of  the  property  to 
McNutt  as  trustee.  It  Is  perhaps  unneces- 
sary, but  still  It  Is  not  Improper,  to  add  that 
between  the  time  when  the  statutory  equity 
of  redemption  had  expired  without  action  up- 
on the  part  of  these  plaintiffs  end  the  time 
when  these  offers  were  made  in  1910  the  land 
had  greatly  Increased  In  value.  The  court 
heard  the  evidence,  made  Its  findings  adverse 
to  plaintiffs,  entered  Jui^ment  accordingly, 
and  plaintUBB  have  appealed  from  that  Judg- 


ment and  from  the  order  denying  their  men 
tion  for  a  new  trial. 

[1  ]  It  Is  apparent  from  what  has  been  said 
that  the  whole  foundation  of  appellants'  ease 
rests  upon  Its  asserted  identity  with  the  case 
of  a  redemption  by  one  of  several  Joint  own- 
ers or  the  acquisition  of  an  outstanding  title 
by  one  cotenant  or  tenant  in  common.  Ran- 
dall T.  Duff,  107  Cal.  35,  40  Pac.  20;  Warner 
Bros.  V.  Freud,  138  CaL  651, 72  Pac  345.  Not 
only  is  the  law  of  this  case  against  the  asser- 
tion of  such  a  right  and  against  the  existence 
of  such  equities  under  the  relationship  of 
these  parties,  but  the  general  law  has  no  ap- 
plication to  conditions  such  as  are  presented 
here.  Under  the  trust  in  the  McNutt  deed 
there  was  no  community  or  privity  of  inter- 
est between  the  beneficiaries.  All  the  parties, 
including  the  bank,  occupied  simply  the  rela- 
tion of  separate  Independent  Uenholdere  upon 
the  property  with  an  ordained  priority  to 
their  lien  claims,  and  with  interests  which 
were  not  only  held  in  common,  but  which 
might  well  be  exercised  in  hostility  to  each ' 
other.  Of  course,  it  cannot  be  contended, 
and  Is  not  contended,  that  there  was  any 
privity  or  community  Interest  between  the 
mortgage  claim  of  the  bank  and  the  claim  of 
the  beneflclarles  under  the  trust  So,  elim- 
inating the  bank,  the  ultimate  facts  are  that 
Wolfskin  had.  a  first  lien  opon  the  property 
for  $10  an  acre,  or  $10,000.  It  mattered  not  - 
to  blm  for  .what  the  property  was  sold,  so 
long  as  it  was  sold  for  sufficient  to  pay  his 
debt.  The  same  la  true  of  the  next  lien 
claimant,  Hansen.  Bis  interest  was  solely 
that  the  land  should  be  sold  for  Buffidoit  to 
pay  bis  succeeding  $10,000.  Neither  Wolf- 
skill  nor  Hansen  was  In  the  least  Interested 
in  seeing,  nor  charged  with  any  duty  to  see, 
that  the  laud  was  sold  tot  eatm^  to  pay  the 
demands  of  subsequent  lien  dalmauts.  True* 
equity,  If  not  the  law,  would  give  each  one 
of  theee  lien  <dalmants  a  right  of  redemption 
as  contemplated  by  secttou  2903  of  the  Civil 
Code,  and  as  declared  In  Smith  t.  McNutt, 
supra,  where  It  la  said  that  for  the  purposee 
of  the  dedslon  it  ml^t  be  conceded  that 
*l>laliutiffs  had  such  an  Interest  In  this  land 
as  would  have  given  them  the  right  to  obtain 
such  relief  as  would  practically  constitute  a 
redemption  thereof,  even  though  they  may 
not  have  been  entitled  to  redeem  under  the 
statutory  provisions  relating  to  redemption." 
But  In  this  connection  It  Is  to  be  remembered 
that  in  their  original  action  they  did  not  at- 
tempt to  redeem,  and  the  present  action  has 
been  brought  long  after  the  statutory  right 
has  expired.  Whether  by  virtue  of  the  facts 
established  any  equitable  right  exists  extend- 
ing  the  statutory  period  is  matter  for  later 
consideration. 

But  to  return  to  the  principal  point  In 
the  case — the  charge  that  grave  equities 
were  Imposed  upon  the  Nuevo  Land  Com- 
pany by  virtue  of  the  manner  of  its  acquisi- 
tion of  the  UUe.  It  Is  declared  In  Smith  t. 
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HcNntt  tbat  the  trnst  necessarily  terminated 
upon  the  forecloEmre  sale.  Tliis  is  not  only 
the  law  of  the  case  hot  it  ia  true  In  tact 
"When  the  purjKtse  for  which  an  express 
tmst  was  created  ceases  the  estate  of  the 
trustee  also  ceases."  Civ.  Code,  §|  871,  2279. 
"Upon  a  sale  of  real  property,  the  purchaser 
la  ant}stitnted  to  and  acquires  all  the  right, 
title,  interest  and  claim  of  the  Judgment 
debtor  thereto."  Code  Civ.  Proa,  700.  "It 
is  by  the  foreclosure  sale  that  the  title  pass- 
es."  Robinson  v.  Thornton,  102  Cal.  680,  84 
Pac.  120;  Duff  v.  RandaU,  116  Cal.  229,  48 
Pac  66,  B8  Am.  St  Rep.  158;  Breedlove  t. 
Norwich,  etc.,  Ins.  Society.  124  Cal.  166.  56 
Pac.  770. 

[2]  The  effect  of  the  foreclosnre  sale  "is 
of  itself  to  extinguish  the  right  and  dalm  of 
til  the  defendants  In  the  action  acquired  sub- 
sequent to  the  date  of  the  mortgage,  and  to 
vest  in  the  purchaser  the  title  of  the  mort- 
gagor at  the  date  of  the  mortgage,  disdiarged 
of  all  ench  right  and  claim."  Goodenow  v. 
Bwer,  16  CaL  461,  76  Am.  Dec  540;  Sichler 
T.  Look,  93  CaL  610,  29  Pac  220;  Marqnam 
T.  Ross.  47  Or,  874,  78  Pac.  608,  83  Pac  802, 
86  Pac.  1.  It  iB  only  when  the  Judgment 
debtor  redeems  that  the  effect  of  the  sale  is 
tamlnated  and  he  la  restored  to  bis  estate. 
Code  Civ.  Proc»  708;  Bldridge  v.  Wright,  66 
ObX  685.  ' 

(S]  In  other  cases  where  one  exerdsea  the 
light  of  redemptltm  when  he  is  under  no 
legal  obligation  so  to  do.  as  a  Junior  lien 
Claimant,  or  a  jndgment  creditor,  bis  action 
la  not  In  stiictnos  a  redemption,  but  a  pur^ 
ebase  of  the  right  and  title  acquired  under 
the  sale.  27  1866;  Bldrldge  t.  Wright, 
supra, 

[4-1]  Coming  thus  to  the  rights  and  dntiea 
of  the  beneflclariea  atta  this  Judicial  sale, 
it  is  to  be  noted  tbat  the  purchase  was  made 
by  tbe  bank,  which  In  no  way  was  lAiarged 
with  any  duty  toward  any  of  the  benfldarlea. 
Moreover,  the  interests  of  the  henefldariea 
wen  indnded,  determiiwd,  and  fbredoaed  by 
the  Judgment  and  sale^  not  only  by  reason  ot 
the  fact  that  in  the  foreclosure  proceedings 
tbey  were  r<q>res^ted  by  their  trostee  Mc- 
Nnt^  who  was  a  defendant,  bat  also  by 
Tirtae  of  the  ftct  tbat  UcNutt's  dedaraOon 
of  trust  was  not  placed  of  record  until  after 
the  lis  pendens  In  the  foreclosnre  action  bad 
been  filed.  Civ.  Code,  ||  1214,  1216.  There- 
fbre  we  har^  by  virtue  of  this  foredosure 
and  sale,  the  extinguishment  of  the  trust  and 
the  beneficiaries'  right  nnder  the  trust,  with 
title  to  the  land  gohig  Into  the  hands  of  a 
stranger  in  interest  to  the  beneficiaries,  freed 
from  every  daim,  legal  or  equitable,  upon 
thdr  part,  saving  their  right  of  redemption. 
For  the  reasons  already  given,  these  benefi- 
ciaries, one  and  all,  being  before  the  court  in 
the  foreclosure  proceedings,  are  bound  by  its 
decree.  What  right  of  redemption  was  then 
open  to  them  or  any  of  them?  Was  It  an 
equitable  right  whidi  they  might  ezerdse  at 


their  pleasure  years  after,  aa  here  they  seek 
to  do,  or  was  It  the  statutory  right  merely? 
Unquestionably  it  was  the  statutory  right 
declared  in  section  702  of  the  Code  of  Civil 
Procedure.  They  and  their  rights  were  be- 
fore the  court  In  the  foreclosure  action. 
They  were  not  in  the  position  of  subsequent 
lien  claimants,  mortgagees,  or  grantees  not 
impleaded.  They  had  no  equities  other  than 
those  which  were  passed  upon  In  the  action, 
and  they  were  limited  therefore  to  their  stat- 
utory right  of  redemption.  Whitney  v.  Hlg- 
gins.  10  CaL  554.  70  Am.  Dec  74a  This  right 
admittedly  they  did  not  exercise. 

[7]  It  might  be  sufficient  to  rest  this  ded- 
slon  here,  but  the  contention  is  so  earnestly 
pressed  that,  because  Miller  acquired  the 
Wolfsklll  and  Hansen  Interests  In  the  trust, 
his  pnrdiase  of  the  certificate  of  sale  from 
the  bank  in  equity  so  redounded  to  the  heno< 
fit  of  ioll  the  t>eneficla]ies— that  in  effect  it 
restored  the  trust  that  It  was  a  redemption 
as  complete  as  though  made  by  McNatt 
himself  aa  trustee— that  it  Is  proper  perhaps^ 
briefiy.  to  consider  this  position  and  show  its 
nntenablweaa.  And  this  may  be  done  by  this 
simple  dedaration  that,  if  Wolfsklll  himself 
had  pnrdiased  the  certificate  of  sale  from  tlie 
bank,  he  would  have  received  complete  title 
to  the  property,  freed  from  any  subsequent 
liens  of  Hansen  and  of  i^aintifta,  and  snbject 
sin^  to  their  right  of  redemption,  wUkft 
could  be  ezerdeed  only  within  the  statutory 
period,  and  only  upon  paying  to  him  the 
amount,  not  only  of  tbe  Judgment  and  costs 
of  redunption,  but  the  amount  of  his  prior 
lien  npon  the  property,  and  this,  for  the 
simple  fact  that,  even  were  the  parties  bound 
by  the  privity  wlildi  exists  in  the  case  of 
tenants  in  common  (though,  as  is  plain,  tbey 
were  not),  still  there  was  nothing  In  the  law 
to  prevent  any  one  of  them  from  acquiring 
for  hia  sole  ownership  the  rlghte  of  aU  tlie 
others  at  a  fiidMal  sale  whldi  covered  Uiose 
ri^ts.  Sodi  are  the  cases  of  Qunter  v. 
Lallan.  7  OaL  503;  Felten  t.  Le  Bret(Hi,  82 
CaL  406,  28  Fae.  490;  Bldrldge  v.  Wright,  66 
CaL  586;  Smith  t.  Blade.  U6  U.  S.  808,  9 
Snp.  Gt  28  L.  Sd.  888;  Easton  v.  German- 
American  Bank,  127  D.  8.  532. 8  Sup.  Ot  1297, 
^  L.  Ed.  210;  Sterkweather  v.  Jenner.  216  U. 
S.  624.  30  Sup.  Ct  382,  54  L.  Ed.  602, 17  Ann. 
Cas.  1167;  Coleman  v.  Coleman,  8  Dana  (Ky.) 
898,  28  Am.  Dec  88— while  Mr.  Freeman  (Co- 
tenancy, S  166)  says:  "The  reasons  which  pre- 
vent a  cotenant  from  purchasing  and  assert- 
ing an  outstanding  title  do  not  apply  with 
eqnaL  and  generally  not  with  any,  force 
against  his  purchasing  the  title  ot  his  co- 
tenants,  whether  the  same  be  voluntary  or  in- 
voluntary. Unless  some  fraud  can  be  shown 
to  have  been  perpetrated,  or  some  superior 
knowledge  taken  advantage  of.  there  is  no 
doubt  that  a  cotenant  may  purchase  at  an 
execution  or  a  Judicial  sale  the  moiety  of 
any  of  his  companions  in  Interest  and  that 
he  may  retain  and  assert  the  title  there- 
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by  acquired  as  fully  as  though  be  were  a 
stranger  to  the  Judgment  defendant"  The 
reason  of  this  Is  that  it  is  only  while  a  priv- 
ity amounting  to  a  community  interest  ex- 
ists between  the  parties,  with  a  correspond- 
ing duty  on  each  to  protect  the  others,  that 
equity  wHi  not  countenance  the  acqoisition 
by  one  of  a  title  adverse  to  the  other.  The 
mle  ceases  with  the  reason,  and  the  reason 
ceases  at  once  when  all  those  interests  and 
all  the  privity  and  community  Interests  hare 
been  terminated  under  their  Judicial  sale. 

[I]  And,  finally,  upon  this  branch  of  the 
case  it  may  be  added  that,  even  where  the 
doctrine  of  equitable  contribution  Is  applica- 
ble and  Is  sought  to  be  applied,  the  mle  is 
that  the  offer  of  contribution  and  the  demand 
of  the  right  to  contribute  shall  be  promptly 
made.  Stevenson  v.  Boyd,  163  Cal.  630,  96 
Pac.  284,  10  L.  R.  A.  (N.  S.)  525.  Here,  even 
If  the  right  existed,  the  proper  offer  is  made 
years  after  the  acquisition  of  the  title,  and 
after  the  land  has  doubled  or  trebled  In 
value.  Clearly,  such  an  offer  does  not  appeal 
to  equity. 

The  Judgment  and  order  appealed  from 
are  therefore  affirmed. 

We  concur:  HELVIN,  J.;  LORIOAN.J. 


ae?  Oal.  484) 

SHANNON  V.  TOOKER  et  al.    (S.  F.  6229.) 

(Supreme  Conrt  of  CaliforDia.   March  26, 
1914.) 

1.  CoBPOBA-nons   (j  93*)— AssBSsmiKTa  on 
Stock— Sale  fob  Nonpatuent. 

Where  a  sale  of  stock  by  a  corporation  to 
satisfy  a  delinquent  assessment  was  postponed 
because  of  a  defect  in  the  original  notice  of 
sale,  and,  tbouKb  the  notice  of  the  delinquent 
sale  was  published  anew,  the  notice  of  the  as- 
sessment was  not  republished,  the  sale  was  ir- 
regular, tinder  Gv.  Code,  f  346,  providing  thsL 
in  case  of  any  substantial  error  or  omission,  al! 
previous  proceedings,  except  tb^  levying  of  the 
assessment,  are  void,  and  that  publication  mast 
be  begun  anew. 

[Ed.  Note.— For  other  casM,  aw  Oorporations, 
CenL  Dig.  »  880,  890-402;  Dee.  Dig.  i  93.*] 

2.  Appeai  amo  Ebbob  (|  lOll*)— Review— 
QuESTions  OF  Fact. 

In  an  action  to  recover  stock  sold  by  the 
corporation  to  satisfy  a  delinqaent  assessment, 
where  there  was  evidence  tfaat  plaintiff  did  not 
tender  the  som  paid  by  defendant,  with  sobse- 
qaent  assessments  and  interest,  the  finding  that 
there  was  no  Under  was  conclusive  on  appeal, 
though  there  was  also  evidence  which  would 
have  supported  a  contrary  finding, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  3088-3989;  Dea  Dig.  | 
1011.*] 

8.  GOBPOBATIOKB  (|  93*>— SaU  Ot  STOCE  FOB 

Delinquent  Assessment— B  e  o  o  v  b  b  t— 

"Tender." 

An  offer  to  reparcbase  stock,  which  had 
been  sold  by  the  conwration  to  satisfy  a  delin- 
quent assessment,  was  not  a  "tender,"  within 
Civ.  Code,  S  347,  providing  that  no  action  may 
be  sustained  to  recover  stock  for  irregularities  in 
the  sale  or  proceedings  therefor,  unless  plaintiff 


first  pays  or  tenders  the  >nm  for  which  it  was 
sold,  with  subsequent  assessments  and  interest. 

[Ed,  Note.— For  other  casea,  see  Oorporations 
CenL  Dig.  SI  380,  39(M02;   Dec  Dig.  |  03.^ 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  6910,  6811.1 

Department  1.  Appeal  from  Superior 
Court,  City  and  Gountr  of  San  Francisco; 
J.  H.  Seaw^  Judge. 

Action  by  H.  L.  Sluiiuion  against  George 
H.  Tooker  and  anotber.  From  a  Judgment 
for  defendants,  and  an  order  deuylnc  a  new 
trial,  plaintiff  arawala.  Affirmed.- 

Samuel  M.  Shortridge,  of  San  Francisco 
(Thomas  B.  Dozler,  of  San  Francisco,  of 
counsel),  for  appellant  F.  J.  SoUnsky  and 
Frank  R.  Wehe,  both  of  San  Francisco,  for 
TespoaAentB. 

SHAW,  J.  This  Is  an  action  by  the  plain- 
tiff to  recover  from  the  defendant  Tooker 
certain  shares  of  stock  In  the  defendant  com- 
pany, which  were  sold  to  Tooker  upon  a  sale 
for  the  collection  of  a  delinquent  assessment, 
allied  by  the  plaintiff  to  have  been  voidable 
because  of  a  defect  in  the  proceedings  lead- 
ing up  to  the  sale.  The  Judgment  below 
was  for  the  defendants.  The  plaintiff  a[>* 
peals  from  said  Judgment,  and  from  an  order 
denying  his  motion  for  a  new  trial. 

[1]  The  assessment  was  made  on  Septem- 
ber 12,  1907,  and  the  resolution  stated  that  it 
would  become  delinquent  If  not  paid  on  or 
before  October  16,  1907,  and  that  If  it  be- 
came delinquent  a  sale  thereof  would  be 
made  on  November  11,  1907,  unless  previous- 
ly paid.  The  publication  of  the  notice  of 
sale  of  the  stock  after  it  became  delinquent 
on  October  16th  was  defective,  and  for  that 
reason  the  directors,  by  resolution,  post- 
poned the  sale  until  December  9,  1907.  The 
directors  did  not,  after  said  postponement, 
republish  the  notice  of  the  assessment  pro- 
vided for  in  sections  336  and  336  of  the  Civil 
Code.  They  did,  however,  publish  anew  the 
notice  of  the  delinquent  sale  as  provided  in 
section  330.  On  December  9th  the  stock  was 
sold  to  the  defendant  Tooker.  Under  the  de- 
cision of  this  court  In  Smith  v.  Gate  City  Oil 
Co.,  160  Cal.  446,  117  Pac.  626,  and  under 
the  provisions  of  section  340  of  the  Civil  Code, 
it  appears  that  the  proceedings  for  the  post- 
ponement and  sale  were  irregular,  because 
the  notice  of  the  assessment  was  not  publish- 
ed anew.  If  this  were  the  only  question  in 
the  case.  It  would  necessarily  follow  that 
the  Judgment  should  be  reversed. 

[2,  9]  But  a  condition  precedent  to  the  re- 
covery of  sto<^  under  such  circumstances  is 
imposed  by  section  347  of  the  Civil  Code.  It 
provides  that  no  action  for  such  recovery  can 
be  sustained  upon  the  ground  of  irregularity 
or  defect  in  the  sale,  or  the  proceedings 
therefor,  unless  the  par^  seeking  recovery 
first  pays  or  tenders  to  the  par^  holding  the 
stock  sold  the  sum  for  which  It  was  sold, 
together  with  all  subsequent  assessments  paid 
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and  Interest  The  tender  of  these  amounts 
was  alleged  in  the  complaint  and  denied  In 
the  answer.  The  court  below  found  that 
the  plaintiff  never  tendered  defendants, 
nor  either  of  tbem,  the  sums  required  to 
be  tendered  under  the  aforesaid  section, 
nor  any  part  thereof.  The  plaintiff  rec- 
ognizes the  Importance  of  this  finding,  and 
argues  with  great  earnestness  that  it  is 
entirely  contrary  to  the  evidence.  With  this 
contentioa  we  cannot  agree.  It  is  not  the 
province  of  this  court,  as  is  well  understood, 
to  weigh  conflicting  evidence,  and  in  such 
eases  the  decision  of  the  trial  court  Is  ab- 
solutely conclusive,  where  there  la  substan- 
tial evidence  in  Its  favor.  The  testimony  of 
the  plaintiff  and  of  the  witness  who  went 
with  him  on  the  occasion  In  question  is  to  the 
effect  that  be  met  Tooker  on  the  street  and 
demanded  of  him  the  stocic  he  had  bought  at 
the  sale,  and  declared  that  he  was  ready  to 
pay  to  him  every  dollar  that  he  was  out  on 
the  stock,  including  the  assessments,  costs, 
and  interest  to  date,  and  that  Tooker  declar- 
ed tliat  he  would  not  let  him  have  it.  This 
evidence  would  sustain  a  finding  in  favor  of 
such  tender.  But,  on  the  other  hand,  the 
defendant  Tooker  testified  that  no  such  con- 
versation occurred  between  tbem  at  the  time 
they  met  on  the  street,  as  related  by  the 
plaintiff  and  his  witness ;  that  they  did  meet 
in  the  office  of  Tooker,  and  that  the  plaintiff 
there  said  that  he  wanted  to  buy  the  stock  of 
Tooker.  to  which  Tooker  replied  that  he 
could  not  give  him  the  price  until  morning, 
because  he  had  to  consult  other  persons ;  and 
that  they  then  separated,  and  that  no  other 
offer  or  demand  for  the  stock  was  made. 
His  testimony  to  this  effect  was  corroborated 
by  that  of  another  witness,  who  was  present 
in  the  office.  It  Is  clear  that,  if  the  testi- 
mony on  behalf  of  the  defendants  Is  true, 
the  plaintiff  did  not  make  the  tender  re- 
quired by  the  statute.  In  view  of  this  con- 
dition of  the  evidence,  we  must  sustain  the 
finding  of  the  lower  court,  whi<^  sustains  the 
judgment,  since  the  statute  provides  that 
without  such  tender  no  action  of  this  kind 
can  be  maintained.  The  plaintiff  should  have 
made  his  tender  In  such,  unequivocal  terms 
that  no  bona  fide  dispute  nor  misunderstand- 
ing regarding  it  could  arise.  It  was  easily 
within  bis  power  to  have  done  bo. 
The  judgment  and  order  are  affirmed. 

WecoDCnr:  AMGBIXOTTI,  J.;  8L0SS,  J. 


(167  Cal.  173) 

In  re  HOR^AN'S  BSTATR   (Sac.  213L) 

(Supreme  Court  of  Galifomla.    Uarch  2^ 
1014.) 

1.  Evidence  (|  K!*)— PBBSUHPnoNa— Valid- 
iTT  ov  Judgment. 

Where  one  of  the  parties  to  proceedings 
under  Code  Civ.  Proc.  }  16G4.  for  the  deter- 
mination of  beirabip.  died  during  the  pendency 
of  those  proceedings,  it  will  be  presumed  in 


support  of  the  decr«e  that  the  administrator 
of  such  person  mis  properly  substituted  as  a 
party. 

[Ed.  Note.— Eor  other  cases,  see  Bvidenca, 
Gent.  Dig.  |  IMf  Dec  Dig.  f 

2.  Descent  and  DisTBiBimoN  (i  Tl*)— Con- 

0LU8IVINBS8  OF  DBCBKE  —  PEBBONfl  CoH- 

CLUDED — Public  Administbatoe. 

Where  the  public  administrator  was  a  par- 
ty to  a  proceeding  for  the  determination  of 
heirship,  under  Code  Civ.  Froc.  S  ItMM,  as  the 
representative  of  one  of  the  claimants,  the  de- 
cree in  Uiat  proceeding  is  conclusive  agaiiut 
him  in  a  subsequent  proceeding  for  bis  ap- 
pointment as  aoministrator  of  the  estate  of 
another  claimant, '  who  died  during  those  pro- 
ceedings, but  who  was  adjudged  therein  not  to 
be  entitled  to  take  anytiung,  and  who  liad  no 
other  property  to  be  administered. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
EHstribution.  Cent.  Dig.  Ii  2^236;  Dec.  Dig. 
i  71.'] 

Department  2.  Appeal  from  Superior 
Court,  San  Joaquin  County;  Frank  H. 
Smith.  Judge. 

.  Petition  by  the  public  administrator  of  San 
Joaquin  Coimty  for  letters  of  administration 
on  the  estate  of  Catherine  Roach  Horman, 
deceased.  Petition  denied,  and  the  adminis- 
trator appeals.  Affirmed. 

C.  W.  Miller,  oi  Stockton,  for  appellant 
W.  R.  Jacobs  and  A.  H.  Carpenter,  both  of 
Stockton,  for  respondent. 

HELVZN,  J.  The  pnblic  admlnlatrator  ot 
San  Joaquin  county  anwala  from  an  order 
denying  his  petition  for  letten  of  admlnlstia- 
tlon  In  the  estate  of  Cattawlne  Boadi  Hor- 
man,  deceased.  George  Roach  died  testate  In 
tb»  county  of  San  Joaquin  In  1872.  By  Ua 
will  he  gave  to  bla  wife,  Margaret  Bonch,  a 
life  estate  in  all  ot  Us  property.  One  of  the 
provlsioiia  of  his  will  was  in  the  f  oUowlng 
laiupiage:  "It  la  my  desire  ttiat  on  the  death 
of  my  said  wife,  after  deducting  the  portion 
to  which  she  Is  legally  entitled  under  the 
laws  of  the  state  of  GaUfomia,  the  remainder 
be  equally  divided  among  my  brottiera  and 
sisters,  or  their  descendants,  according  to  the 
laws  of  distribution.*'  (George  Roach  had  a 
brother  Thomas  who  died  prior  to  Oeorge*s 
death.  Thomas  Roach  left  two  daughters, 
one  of  whom,  Johanna  Roach  Bonghan,  is 
still  living.  The  othw  was  Catherine  Roach 
Borman,  who  died  August  2,  1905.  leaving 
lssn&  George  Roach  also  had  a  sister  named 
EUen  Roach  Whalen,  who  died  Jnne  1,  1003. 
leaving  children.  The  widow  of  George 
Roach,  deceased,  died  December  9^  1007. 
Meanwhile,  In  1001,  the  children  of  EUen 
Roach  Whalen,  deceased,  together  with  the 
children  of  ^niomas  Roach,  deceased,  com. 
menced  proceedings,  under  section  1034,  Code 
of  Ovil  Procedure,  to  determine  and  declare 
the  rights  of  all  persons  to  the  said  estate  of 
George  Roach,  wtilch  was  still  In  process  ot 
settlement.  Among  the  parties  to  that  pro* 
ceeding  was  George  F.  Thompson,  the  public 
administrator  of  San  Joaquin  county,  who 
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was  the  administrator  of  the  estate  of  Fred 
Copsey,  one  of  the  claimants  who  had  died 
daring  the  litigation.  Catherine  Roach  Hor- 
man  also  died  Intestate  while  said  proceeding 
was  pending.  Both  Catherine  Roach  Horman 
and  her  aunt,  Ellen  Roach  Whalen,  were  res- 
idents of  the  state  of  Massachusetts  and 
died  there.  Their  respective  estates  were  ad- 
ministered there.  In  November,  1908,  the 
superior  court  of  San  Joaquin  county  entered 
Its  findings  and  decree,  by  the  terms  of  which 
it  was  adjudged  that  the  children  of  Ellen 
Roach  Whalen,  together  with  Johanna  Roach 
Roughan  and  the  heirs  of  Catherine  Roach 
Horman,  deceased  (the  said  Johanna  Roug- 
hen and  Catherine  Horman  being  children  of 
the  brother  of  George  Roach),  were  the  dev- 
isees and  heirs  at  law  of  George  Roach,  de- 
ceased, entitled  under  his  will  to  take  his 
estate  and  to  have  distributed  to  them  an 
undivided  one-half  of  the  property  remaining 
in  the  estate.  The  court  In  the  present  pro- 
ceeding found  that  the  public  administrator, 
the  petitioner,  was  barred  by  the  proceedings 
under  section  1664,  Code  of  Civil  Procedure, 
because  his  predecessor  In  office  had  actual 
notice  of  the  proceedings  to  establish  heir- 
ship. There  was  also  a  finding  that  the  de- 
cree in  the  proceeding  under  section  1664, 
Code  of  Civil  Procedure,  was  "conclusive 
against  the  whole  world.  Including  the  public 
administrator."  The  court  therefore  denied 
the  petition  of  the  public  administrator  for 
letters  in  the  estate  of  Catherine  Roach  Her- 
man. 

Appellant  Insists:  First,  that  the  remain- 
ders under  the  will  were  vested  remainders, 
and  therefore  that  Catberioe  Herman's  part 
thereof  became  a  portion  of  her  estate  on  her 
death;  second,  that  there  Is  no  estoppel  be- 
cause no  one  was  legally  authorized  to  repre- 
sent her  estate  in  the  proceeding  under  sec- 
tion 1664,  Code  of  OltU  Procedure;  and, 
tbtrd,  that  administration  In  her  estate  can- 
not legally  be  dlwensed  wltta. 

[1}  It  Is  unnecessary  to  follow  learned 
omns^  In  th^r  discusston  of  the  meanli^  of 
the  wllU  Whether  the  interest  of  Mrs.  Hor- 
man  was  vested  or  continent  Is  of  no  mo- 
ment wliatever.  She  chose  to  apply  for  an 
adjudication  of  Iw  rli^ts,  and  the  coort  en- 
tered a  deraee  establishing  ber  interest.  It 
is  true  that  sbe  died  during  the  period 
in  wtdcta  the  proceeding  was  ^dlng,  and 
it  U  not  sliown  by  the  transcript  before 
us  whether  ber  administrator  was  substituted 
for  her  upon  the  record  or  not,  although  It 
does  appear  that  her  husband  bad  been  ap- 
pointed administrator  ot  ber  estate  by  prop- 
er authority  in  the  commonwealth  of 
Massachusetts.  Respondents'  oonnsel  assert 
in  their  brief  that  sudi  substitution  was 
made,  while  the  representative  of  appellant 
makes  a  contrary  declaration.  We  must  as- 
some  that  the  proceeding  was  regular  In  all 
respects,  and  against  an  attack  of  this  sort 
must  hold  that  the  court  was  clothed  with 


Jurisdiction  to  enter  the  decree  establlshlog 
heirship. 

[2]  Therefore  the  decree  and  not  the  vrtll 
must  be  the  controlling  factor  In  determining 
the  manner  of  dlstrlbntlon  of  the  estate.  Un- 
der the  terms  of  section  1664,  Code  of  Civil 
Procedure,  the  determination  of  heirship  as 
therein  provided  shall  be  conclusive  in  the 
distribution  of  the  estate.  It  therefore  makes 
no  difference  what  the  Intent  of  George 
Roach  may  have  been,  or  whether  the  lan- 
guage of  his  will,  wbt(4i  we  have  quoted,  op- 
erated to  create  a  vested  or  a  contingent  re- 
mainder. The  court's  decree  must  control  in 
the  distribution  of  bis  estate.  Jewell  v. 
Pierce,  120  Cal.  83,  52  Pac  132 ;  Luscomh  v. 
Flntzelberg,  162  CaL  439,  123  Pac.  247,  and 
cases  cited.  The  public  administrator  was  a 
party  to  the  proceeding  In  Whalen  v.  Webster 
1159  Cal.  260,  113  Paa  373  (which  was  con- 
sidered in  Whalen  v.  Smith),  and  the  Judg- 
ment in  that  case  long  ago  became  final.  As 
pointed  oilt  in  the  ofdnion  of  Mr.  Justice 
Shaw,  "no  appeal  was  taken  from  the  part 
declaring  that  the  plaintiffs  were  persons  en- 
titled as  descendants  of  the  brother  and  sister 
to  take  as  devisees  under  the  will."  Whalen 
V.  Smith,  163  Cal.  365,  125  Pac  904,  Ann.  Cas. 
1913E,  1319.  See,  also,  Estate  of  Roach,  159 
Cal.  261,  113  Pac.  373.  This  collateral  pro- 
ceeding must  accordingly  fail.  The  only  es- 
tate sought  by  petitioner  to  be  subjected  to 
administration  was  Mrs.  Horman's  alleged 
interest  In  her  uncle's  estate.  But  the  final 
and  solemn  adjudication  of  the  court  in 
Whalen  v.  Smith  Is  that  she  had  no  Interest 
and  that  the  part  which  she  would  have  re- 
ceived bad  she  survived  the  widow  of  George 
Roach  must  be  distributed  to  her  heirs.  It 
is  not  alleged  or  contended  that  the  adminis- 
tration by  the  public  administrator  would  or 
could  result  In  anything  but  the  obtaining 
for  the  heirs  of  Mrs.  Hormnn  exactly  the  In- 
terest In  the  estate  of  Roach  which  would  be 
theirs  under  the  decree  in  Whalen  v.  Webster 
(considered  In  Whalen  v.  Smith) — minus  the 
costs  of  administration  In  the  Estate  of  Hor- 
man. We  think  that  section  1664,  Code  of 
Civil  Procedure,  was  passed  for  the  very 
purpose  of  obvlatlrtg  such  useless  proceedings 
as  that  contemplated  by  the  public  adminis- 
trator. 

The  order  denying  the  prayer  of  the  pett* 
tlos  is  therefore  affirmed. 

We  concur:  HENSHAW.J.;  LORTGAN.T. 


(Iff7  Cal.  797) 

In  re  WHALEN'S  ESTATE.    (Sac.  2130.) 

(Supreme  Court  of  Callfomla.    March  24, 
1914.) 

Department  2.  Appeal  from  Superior  Cour^ 
San  Joaquin  CouDty;  Frank  H.  Smith,  Judge. 

PetidoD  by  the  public  administrator  of  San 
JoatiuiB  County  for  letters  of  administration  on 
the  estate  of  Ellen  Roach  Whaleo,  deceased. 
Petition  denied,  and  tho  administrator  appeals. 
Affirmed. 
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C  W.  AfiUer,  of  Stonkton,  for  appellaot  W. 
R.  Jacobs  and  A.  H.  OrpcDter,  both  of  Stock- 
ton, for  reipond«nL 

PER  CURIAM.  This  is  an  appeal  by  the 
pablic  administrator  of  Sao  Joaquin  coanty 
from  an  order  of  the  superior  court  of  Sao 
Joaquin  county  denying  bis  petition  for  letters 
of  administration  in  the  estate  of  Ellen  Roach 
Whalen.  It  differs  from  the  matter  of  Estate 
of  Horman  (Sac.  2131)  140  Pac.  11,  this  da; 
decided,  only  in  the  fact  that  Mrs.  Whalen  was 
the  slater  of  George  Roach,  deceased,  while 
Mrs.  Horman  was  his  niece,  and  in  the  circum- 
stance that  Mrs.  Whalen  died  before  her  heirs 
'bejcan  the  proceeding  to  establish  their  inter- 
est in  their  uncle's  estate.  There  is  no  differ- 
ence in  principle  between  the  two  cases. 

Therefore  upon  the  authority  of  Estate  of 
Horman,  supra,  we  affirm  the  order  from  which 
the  appeal  was  prosecuted. 


(ler  Cal.  449) 

KRZEa'ICKI  T.  KRZEPICKL    (L.  A.  3208.) 

(Supreme  Court  of  California.    March  23, 
1914.) 

1.  JUDOMEHT  (i  584*)— GoHOLnBEVEKBSa 

A  final  judgment  on  the  merits  is  a  bar  to  a 
subsequent  action  between  the  same  parties  on 
the  same  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Die.  H  1063-1065. 1067. 1079. 1081.  1083, 
10S6,  1087,  1096,  1097,  1123, 1126,  1137;  Dec 

2.  Divorce  (|  93*)— Alueoations  of  QBODnD 
— Neoi-ect. 

An  allegation  of  the  petition  in  a  divorce 
actitnt  that  dnce  defendant's  alleged  desertion 
be  has  left  pl^ntllf  abandoned  and  destitute, 
withODt  any  means  of  support,  and  during  such 
time  has  failed  to  contribute  anythine  toward 
plaintifTs  support,  sufficientiy  allied  willful 
neglect  as  a  ground  for  divorce. 

(Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  IS  292-307 ;  Dec.  Dig.  {  93.*] 

8.  DivoBCE  (J  171*)- Res  Judicata— Judo- 

lOENT  OP  Otbbb  State. 

An  adverse  judgment  in  a  former  action 
by  plaintiff  in  New  York  for  a  limited  divorce 
for  willful  neglect  was  res  judicata  of  a  subse- 
quent action  b;  plaintiff  in  this  state  for  an 
absolute  divorce  on  the  same  ground. 

f  Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  H  654-658;  Dec  Dig.  {  171.*] 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Cbas.  Monroe, 
Judge. 

Action  by  Ludivlcka  H.  Krseplcki  against 
Morris  ErzeplckL  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.  Affirmed. 

Trask,  Norton  &  Brown,  of  Los  Angeles, 
for  appelant  Morris  Erzei^ckl,  In  pro.  per. 

ZX)BIGAN,-  J.  This  Is  an  action  for  dl- 
Torce  brought  In  the  superior  court  of  Los 
Angeles  county.  Plainttflt  Is  a  resMent  of 
California,  defendant  a  resident  of  New  Tork. 
The  complaint,  after  alleging  the  marriage 
of  the  parties  in  the  dt?  of  Lutntow,  Poland, 
Russia.  In  1896.  alleged  "that  In  the  year 
1906.  in  the  city  of  Lutntow,  defendant  de- 
serted plaintiff,  and  since  that  date  has  neg- 
lected and  refused  to  provide  plaintiff  with 
the  necessaries  of  lif6  and  had  neglected  to 
live  with  plaintiff  and  support  and  maintain 


her,  though  able  to  do  so."  and  prayed  for 
a  dlrorce  It  is  conceded  that  the  year 
1906  mentioned  In  the  complaint  and  printed 
in  the  record  Is  Inaccurate  and  should  be 
180&  The  complaint  was  filed  April  IS,  1911. 
Defendant  answered  the  complaint  denying 
the  above  allegations  and  further  pleaded 
in  bar  to  the  maintenance  of  the  present  ac- 
tion a  Judgment  made  and  «itered  on  April 
19,  1910,  at  a  special  term  of  the  Supreme 
Conrt  of  the  state  of  New  York  in  an  action 
for  limited  divorce  brought  therein  by  plain- 
tiff against  defendant  When  the  pres- 
ent case  was  called  for  trial,  an  exemplified 
copy  of  the  record  in  the  action  in  the  Su- 
preme Court  of  New  York  was  introduced  In 
evidence,  whereupon  the  superior  conrt,  hold- 
ing that  the  Judgment  In  that  action  was  a 
bar  to  the  maintenance  of  the  present  suit, 
declined  to  hear  any  other  evidence  upon  the 
issues  in  the  case  and  denied  plaintiff  a  di- 
vorce.  Plaintiff  appeals  from  this  Judgment. 

The  only  question  presented  on  this  appeal 
Is  whether  the  superior  court  was  correct 
in  holding  that  the  Judgment  of  the  New 
York  court  constituted  a  bar  to  the  present 
action.  The  exemplified  copy  of  the  record 
in  the  action  In  New  York  shows  that  In 
December,  1908,  plaintiff  and  defendant  then 
residing  in  the  dty  of  New  York  in  that 
state,  plaintiff  brought  an  action  against  de- 
fendant for  divorce,  allying  thdr  marriage 
in  the  town  of  Lntutow,  Russian  Poland; 
that  they  lived  together  in  the  town  of  Wie- 
lum,  RusaAan  Poland,  for  a  few  months;  and 
"that  the  ^ftodant  left  and  abandoned  the 
plaintiff  a  few  months  after  the  aforesaid 
marriage  and  has  Since  left  the  plaintiff  aban- 
doned and  destitute  without  any  means  of 
support  in  the  aforesaid  town  of  Wielnm, 
Russian  Poland."  It  is  then  alleged  that 
"^nce  the  above-named  defendant  abandoned 
and  deserted  the  plaintiff,  vrent  to  the  city  of 
New  York,  state  of  New  Yoric,  and  since  said 
abandonment  and  desertion  resided  therein, 
and  that  during  the  said  time  has  failed  to 
contribute  anything  towards  the  support  of 
the  above-named  plaintiff."  The  prayer  was 
for  a  separation  Cor  life  from  bed  and  board 
and  roQuirlng  the  defendant  to  contribute 
towards  tbe  support  of  the  plaintiff.  Defend- 
ant answered  denying  all  the  aUegatlons  of 
the  complaint  save  their  marriage  and  set 
up  afflrmatlvdy  that  In  December,  1905,  at 
Wielum,  Russian  Poland,  the  plaintiff  desert- 
ed him  and  had  refused  to  live  with  him. 
Tbe  action  in  New  York  was  tried  on  Its 
merits,  and  the  court  made  findings  of  fact 
and  conclusions  of  law.  Tbe  court  found: 
"That  the  defendant  did  not  leave  or  abandon 
the  plaintiff  without  any  means  of  support  in 
the  town  of  Lututow,  Russian  Poland."  That 
the  plaintiff  left  the  defendant  In  said  town 
and  country'.  'fThat  the  plaintiff  refused  and 
still  refuses  to  live  with  the  defendant 
That  the  plaintiff  abandoned  the  defendant 
In  the  dty  of  New  York."  The  conduEdon  of 
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law  was  that  tbe  plaintiff  was  not  entitled  to 
a  decree  of  limited  divorce,  and  a  judgment 
dismissing  her  complaint  on  the  merits  was 
entered. 

Section  1762  of  the  New  York  Code  of  Civil 
Procedure  provides  that  an  action  may  be 
maintained  by  either  party  to  a  marriage  to 
procure  a  judgment  separating  the  parties 
from  bed  and  board  forever,  or  for  a  limited 
time  for,  among  other  causes:  "(3)  Tbe  aban- 
donment of  plaintiff  by  the  defendant;  (4) 
when  tbe  wife  Is  plaintiff,  the  neglect  or  re- 
fusal of  tbe  defendant  to  provide  for  ber." 
Our  Code,  like  the  New  York  Code,  provides 
as  causes  for  divorce  willful  desertion  or 
willful  neglect  to  support.  Clr.  Code,  §  92. 
Under  tbe  New  York  Code  tbe  only  ground 
for  an  absolute  divorce  In  that  state  is  adul- 
tery. For  any  other  cause  a  limited  divorce 
may  be  granted.  Under  our  Code  limited  di- 
vorces are  not  known;  all  divorces  are  abso- 
lute divorces. 

[1]  It  Is,  of  course,  well  settled  that  a 
judgment  rendered  on  tbe  merits  in  a  former 
action  knd  which  has  become  final  is  a  bar  to 
a  subsequent  suit  between  the  same  parties 
for  tbe  same  cause  of  action.  Appellant  In- 
sists, however,  that  the  cause  of  action  for  a 
divorce  set  up  In  the  suit  in  tbe  New  York 
court  Id  which  the  judgment  relied  on  was 
rendered  Is  not  the  same  cause  of  action  set 
up  In  tbe  present  complaint;  that  the  only 
cause  of  action  set  up  In  the  New  York  court 
was  the  desertion  of  plaintiff  by  defendant, 
and,  while  willful  neglect  was  also  a  ground 
for  divorce  In  New  York,  the  complaint  there 
does  not  charge  it,  and  It  is  only  charged 
In  tbe  present  complaint  for  tbe  first  time 
and  as  tbe  sole  ground  for  a  divorce  here. 
Hence,  he  claims,  that  tbe  New  York  judg- 
ment Is  not  a  bar  to  tbe  maintenance  of  the 
present  action  brought  on  the  ground  of  will- 
ful neglect. 

[2,  3]  But  we  are  of  the  opinion,  from  an 
Inspection  of  tbe  record  in  tbe  New  York  case, 
considered  in  tbe  light  of  the  causes  for  di- 
vorce available  to  a  plaintiff  under  the  quoted 
section  of  tbe  New  York  Code  and  tbe  same 
causes  for  a  divorce  provided  for  In  our  Code, 
that  tbls  claim  of  appellant  Is  untenable.  It 
appears  from  the  complaint  In  tbe  New  York 
action  that  plaintiff  alleged  both  desertion 
and  neglect  to  provide  on  tbe  part  of  tbe  de- 
fendant as  grounds  for  a  divorce.  Appellant 
admits  that  it  alleged  desertion.  But  it  is 
apparent  also  that  plaintiff  alleged  neglect  to 
provide  when  plaintiff  charged  that  subse- 
quent to  the  date  of  his  alleged  desertion 
defendant  "has  since  left  the  above-named 
plaintiff  abandoned  and  destitute  without  any 
means  of  support,  •  *  •  and  tluit  during 
tbe  said  time  bas  failed  to  contribute  any- 
thing towards  the  support  of  tbe  above-nam- 
ed plaintiff."  It  Is  a  general  allegation  charg- 
ing willful  neglect  and  could  have  no  rele- 


vancy except  as  stating  a  cause  of  action  up- 
ou  that  ground.  As  evidently  from  the  rec- 
ord In  tbe  New  York  case  desertion  and  will- 
ful neglect  were  both  charged  in  the  com- 
plaint. Issues  made  as  to  both,  findings  of  tbe 
iwurt  against  plaintiff  on  both  issues  and 
judgment  on  the  merits  entered  against  her 
denying  a  divorce,  the  Judgment  In  that  ac- 
tion was  a  bar  to  the  maintenance  of  tbe 
present  suit  unless  there  Is  merit  In  tbe  fur- 
ther contention  of  ap[>ellant  This  contention 
Is  that  the  New  York  judgment  is  not  avail- 
able as  a  bar  because  the  relief  demanded 
there  is  different  from  tbe  relief  demanded  in 
the  present  action;  that  in  the  action  In  New 
York  for  divorce  on  the  ground  of  willful  neg- 
lect a  limited  divorce  only  could  be  obtained, 
while  here  an  absolute  divorce  on  that  ground 
may  be  granted.  While  making  this  point, 
the  attorney  for  appellant  concedes  that  be 
can  find  no  authority  to  support  It  We  think 
it  presents  no  real  difficulty.  The  appellant 
is  seeking  the  same  kind  of  reUef  here  that 
she  sought  in  the  New  York  court — ^a  divorce. 
The  difference  Is  not  in  kind,  but  in  degree 
arising  from  the  difference  in  the  statutory 
law  of  New  York  and  this  state.  But  this 
difference  cannot  affect  the  prior  judgment  as 
a  bar.  It  is  a  fundamwital  rule  of  judicial 
procedure  that  a  cause  of  action  between 
partis  can  be  litigated  to  judgment  but  once, 
and,  when  a  subsequent  suit  Is  brought  for 
identically  or  substantially  tbe  same  cause  of 
action  that  was  set  up  and  litigated  in  the 
former  suit,  sucb  former  judgment  is  a  bar. 
Whether  such  prior  judgment  constitutes  a 
bar  to  a  subsequent  suit  or  not  does  not  de- 
pend on  the  difference  In  relief  sought  In  tbe 
two  actions,  but  upon  the  question  whether 
the  same  matter  put  in  issue  in  tbe  second 
suit  between  the  same  parties  was  actually 
in  issue  In  tbe  first  and  adjudicated.  If 
tbe  Issue  Is  tbe  same,  tbe  former  judgment 
Is  conclusive  upon  It  in  any  subsequent  action 
i)etween  tbe  parties  and  bars  the  right  to 
seek  a  different  remedy  based  on  the  same 
facts  or  cause  of  action.  Applying  this  rule 
to  tbe  Instant  case:  The  plaintiff  here  In  her 
action  In  the  New  York  court  for  a  limited 
divorce  charged  defendant  with  willful  neg- 
lect which  was  made  an  issue  in  that  action, 
and  the  judgment  of  the  court  was  against 
her  upon  it.  In  this  state  she  charges  the 
same  Identical  ground  of  willful  neglect  as 
made  there  as  a  ground  for  divorce  bere. 
As,  however,  this  very  same  matter  of  will- 
ful neglect  was  the  subject  of  judicial  con- 
troversy In  the  former  action  and  judicially 
determined  against  plaintiff,  she  will  not  be 
permitted  to  relltlgate  It,  and  within  the  rule 
announced  such  former  Judgment  constitutes 
a  bar,  and  the  trial  court  properly  so  held. 
The  judgment  Is  affirmed. 

We  concur:  MELVIN,  J.;  HENSHAW,  J. 
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(167  Ca).  606) 

KAUFFMAN  T.  MACHIN  SHIRT  CO.  ct  al. 
(li.  A.  3193.) 

(Sapreiiie  Court  of  California.    March  26, 
1914.) 

1.  Cabbiebs  (S  305*)— Eiavatobb— Injuries 
— Proxiuatb  Catjsb. 

Where  a  person  Dsinc  an  elevator,  oo  reach- 
ing the  fourth  floor,  founa  the  door  partly  open, 
and  upon  his  retnm,  after  delivenng  a  iwck- 
Offe.  fell  down  the  elevator  abaft,  the  elevator 
having  been  moved  in  the  meantime,  tbo  vio- 
Ution  of  an  ordinance  requiring  doors  to  open 
only  from  the  inside  of  the  shaft  was  not  the 
proximate  cause  of  the  accident 

[Ed.  Note.— -For  other  caaea,  see  Carriers, 
Cent  Dig.  iS  1132, 1136-1139, 1245-1246 ;  Dec 
Dig.  I  305.«3 

2.  Carribbs  (S  328*)-~Eutatob»— Contbibit- 

TOBT  NEOLIOEnCE. 

Where  a  person  asing  an  levator  to  deliver 
a  package  on  the  fourth  floor  of  a  building 
foand  the  door  at  that  floor  open,  and  upon 
bis  return,  after  delivering  the  package,  fell 
down  the  shaft  the  elevator,  having  been  mov- 
ed, bis  negligence  defeated  a  recovery,  aasiuning 
tliat  an  ordinance  was  in  force  and  apiJicable 
requiring  an  automatic  derice  wbicb  would  close 
the  door  when  the  elerator  was  moved,  since  be 
knew  that  there  was  no  such  device  or  that  it 
was  not  in  working  order. 

[E!d.  Note. — For  other  cases,  see  Carrif^rs, 
Cent  Dig.  »  1367-1369;   Dec.  Dig.  S  328.*] 

3.  Cabbiebs  <|  814*)— Actions— Coupi^rt— 

IteOATIVIHO  GOHTKXBUTORT  MlOIJOBNCB. 

An  allegation  that  when  a  person  who  left 
an  elevator  to  deliver  a  package  returned  the 
elevator  and  shaft  were  ^'to  all  appearances" 
in  the  same  condition  in  which  be  left  them,  with 
no  allegation  that  he  looked  or  that  there  was 
any  physical  reason  why  he  could  not  have 
seen  that  the  elevator  bad  been  moved,  did  not 
native  bis  n^igoice  in  walking  Into  the 
shaft 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  if  1260,  1270.  1278.  1274,  1276- 
1280;  Dec  Dig.  f  314.*] 

4.  Neoliobncx  (I  136*)— QuBsnoHS  or  Law 

OB  Fact. 

While  ordinarily  contributory  negligence  is 
lat^y  a  question  offset  for  the  jury,  wnere  the 
standard  of  conduct  required  ander  given  clr- 
camatancee  baa  been  plainly  neglected,  it  Is  a 
question  of  law. 

[Ed.  Note.— For  other  cases,  see  Nexliffence, 
Cent  Dig.  §1  277-353;  Dec  Dig.  |  136.*] 

5.  Cabbiebs  (8  328*)— GoimiBDTOBT  Nequ- 

OENCB— ChILDBBN. 

A  boy  15  years  old,  lining  and  working  in 
a  large  city  where  bondreds  of  elevators  were  in 
daily  use,  and  who  was  sufficiently  experienced 
to  run  an  elevator  in  safety  to  the  fourth  story 
of  a  building,  was  charged  with  the  duty  of  ex- 
ercising ordinary  caution  in  entering  an  elevator. 

[Ed.  Not^.— For  other  casea,  see  Carriers, 
Cent  Dig.  »  1367-1368;   Dea  Dig.  |  328.*} 

6L  Cabbiebs  J  286*)— Elbtatob  Doobs— Or- 

DINANCES— CONSTBTJCTION   AND  OPEBATION. 

Sections  30  and  31,  Ordinance  No.  19,121, 
New  Series,  City  of  Los  Angeles,  requiring  ele- 
vatora  to  be  provided  with  hatehwaysi  opening 
with  a  trapdoor,  which  shall  open  and  close  as 
the  elevator  passes,  by  their  express  terms  ap- 
ply only  to  elevators  constructed  or  Installed 
sohseqaent  to  its  passage  and  not  inclosed  in 
shafts. 

[Ed.  Note.— For  other  cases,  see  CarriersL 
Cent  Dig.  H  1142-1148,  1150-1152;  Dec  Dig^ 
I  286.*] 


Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  Conn^;  Onrtis  D.  Wil- 
bur, Judge. 

Action  by  Carrie  F.  KaufTmao  against  the 
Machln  Sbirt  Company  and  others.  From  a 
judgment  dismissing  the  complaint  on  demur- 
rer, plaintiff  appeals.  Affirmed. 

Chas.  F.  Blackstock,  of  Oxnard,  and  N. 
Blackstock,  of  Los  Angeles,  for  appellant 
F.  W.  Morrison,  Jones  &  Weller,  and  R. 
P.  Jennings,  all  of  Los  Angles,  for  respond* 
ents. 

MELVIN,  J.  The  general  dunurrers  of  tbe 
defendants  to  pMnUfTs  second  amended 
complaint  having  been  sustained  without 
leave  to  amend  unless  specdal  application 
should  be  made  within  five  days,  and  siu^ 
aiq;>licatlon  not  having  been  made,  judgment 
of  dismissal  was  entered.  From  this  judg* 
meat  plaintiff  appeals. 

The  plaintiff  sued  for  damages  for  the 
death  of  her  son  caused  by  a  fall  down  an 
elevator  e^ft  The  building  in  which  the 
unfOTtunate  acddent  occurred  was  the  prop- 
erty of  the  defendants  Winstel,  and  def«id- 
ant  Staub  was  the  lessee  of  the  premises, 
v  hile  the  Madiin  Shirt  Company,  a  conrara- 
tlon,  was  sublessee  of  the  fourth  floor.  The 
complaint  charges  that  the  elevator  had  been 
constructed  and  was  maintained  in  viola- 
tion of  two  certain  ordinances  of  the  dty  of 
Los  Angeles;  one  requiring  all  doors  to  ele- 
vator shafts  to  be  so  constructed  that  fbey 
could  be  opened  from  the  inside  only,  except 
the  door  on  the  ground  floor,  which  should 
be  80  arranged  that  it  might  be  opened  from 
the  outside  but  should  be  provided  with  a 
lock  and  kept  locked  when  the  elevator  was 
not  In  use;  the  other  prescribing  an  auto< 
matlc  device  by  which  each  door  to  any  ele- 
vator shaft  should  close  whenever  the  elevator 
should  move  away  from  tbe  floor  where  said 
door  was  located.  There  is  some  question 
about  the  applicability  of  such  ordinances  to 
the  elevator  whidb  was  used  by  the  plain- 
tiff's decedent  on  the  day  of  the  accident 

It  Is  alleged  that  ou  April  14,  1911,  George 
Kauffman,  an  inexperienced  boy  15  years  of 
age  and  unaccustomed  to  handle  such  ele- 
vators, was  sent  by  his  employers  to  deliver 
a  package  to  the'  Machln  Sbirt  Company  on 
the  fourth  floor  of  the  Winstel  building.  Ac- 
cording to  tbe  averments  of  tbe  complaint, 
the  boy  entered  the  elevator  and  used  It  for 
tbe  purpose  of  transporting  himself  and  the 
package  to  the  fourth  floor.  This  was  in  ac- 
cordance with  tbe  practice  of  thie  defendants, 
who  permitted  and  expected  messengers  and 
employ^  of  customers  having  business  in 
the  building  to  use  said  elevator.  The  boy 
had  seen  other  messengers  from  the  estab- 
lishment of  his  employers  use  this  same  ele- 
vator, and  there  was  no  apparent  reason  why 
he  could  not  do  so  with  safety.  Ou  readi- 
Ing  the  fourth  floor,  the  lad  found  the  door 
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to  the  devAtor  ^ft  open  and  unfastened. 
He  pushed  it  open  about  a  foot,  stepped 
from  the  elevator  platfonn  Into  the  hall, 
walked  about  20  or  80  feet  to  the  establlsh- 
mmt  of  the  Machln  Shirt  Ciompany.  and  re- 
turned to  the  door  of  the  elentor  shaft,  not 
more  than  one  minute  after  he  had  emei^^ 
from  the  elevator.  "To  all  appearances"  (to 
quote  directly  from  the  complaint)  "the  said 
door  and  the  said  platform  were  in  the  same 
condition  that  he  had  left  than  less  than  one 
minute  before.**  Some  one  had  moved  the 
elevator  to  another  floor.  Kauffman,  believ- 
ing that  it  was  where  be  bad  left  It,  step- 
ped into  the  shaft,  fell  to  the  basement,  and 
sustained  Injuries  from  which  he  subsequent- 
ly died. 

It  is  the  contention  of  the  respondents  that, 
conceding  their  negligence  in  faiillng  to  main- 
tain doors  to  the  elevator  shaft  constructed 
in  conformity  with  local  ordinances,  the  ac- 
cident was  not  proximately  connected  with 
such  unlawful  arrangement.  There  was  no 
pleading  of  willful  or  wanton  conduct  on  the 
part  of  defendants,  and  In  ttxe  abs«ice  of  soch 
pleading  no  such  conduct  may  be  assumed. 
Esrey  v.  Southern  Padflc  Co^  88  CaL  406. 
26  Fac.  21L  Admitting  for  the  s^e  of  ar- 
gument, they  say,  that  the  ordinances  men- 
tioned In  the  complaint  were  violated  by 
them,  and  that  they  wrae  consequently  guilty 
of  that  sort  of  n^Ilgence  not  aggravated  by 
willful  or  wanton  conduct  on  ^^r  part, 
they  may  not  be  held  responsible,  because  the 
boy's  own  negligence  was  the  proximate 
cause  of  the  injury.  A  part  of  one  of  these 
ordinances  which,  according  to  the  auc- 
tions of  the  complaint,  was  in  effect  when 
the  elevator  was  installed,  was  set  forth  as 
follows:  "Sec.  231.  AU  elevator  shafts  and 
all  elevator  enclosures  of  every  kind,  shall 
have  Iron  doors,  which  shall  be  made  to  open 
from  the  inside  of  said  elevator  shaft  only 
excepting  the  door  upon  the  ground  floor  of 
the  building,  which  shall  also  have  a  lock  to 
permit  opening  same  from  the  outside.  (Ord. 
6108,  N.  S.  S  02,  which  ordinance  Is  set  forth 
as  section  231  of  the  Penal  Ordinances  of  the 
City  of  Los  Angeles,  at  page  90.)*'  The  oth- 
er ordinance  Is  not  pleaded  in  terms,  but  the 
allegations  In  relation  to  It  are  as  follows: 
"That  the  door  of  said  elevator  shaft  at 
said  fourth  floor  was  not  at  any  of  the  times 
herein  mentioned  so  constructed  that  the 
same  would  close  automatically  If  the  said 
elevator  was  moved  away  from  said  fourth 
floor,  as  the  same  should  have  been  construct- 
ed to  safegaard  the  lives  of  persons  who 
were  entitled  to  use  the  same  as  prescribed 
by  sections  30  and  31,  known  as  Ordinance 
No.  19,121  New  Series  of  the  City  of  Los  An- 
geles, and  which  said  ordinance  was  adopted 
and  approved  by  the  <dty  council  and  the 
mayor  of  said  city  on  the  5th  day  of  Novem- 
ber, 1900,  and  which  ordinance  prescribed 
that  such  elevators  should  be  constructed 
with  automatic  doors,  so  that  when  the  said 
platform  was  removed  from  any  given  floor 


the  doors  at  said  floor  would  close  anto> 
matlcally." 

[1]  The  violation  of  Uie  ordinance  flrst 
quoted  was  clearly  not  the  proximate  cause 
■^f  the  accident.  Whm  he  reached  the  fourth 
loor  the  boy  found  the  door  partly  open. 
It  might  have  been  left  in  that  condition  evoi 
If  It  had  been  constructed  in  such  manner 
that,  when  closed,  it  could  be  opened  again 
only  from  wlthto.  Xhe  violation  of  the  oth- 
er ordinance,  say  respondents,  was  not  the 
proximate  cause  of  the  accident  because  the 
boy  had  notice  that  there  waa  no  automatic 
device  for  opoilng  and  closing  the  door.  He 
found  the  door  somewhat  open  and  unfosl- 
ened,  and  he  thereupon  pushed  it  open  about 
a  foot  The  allegation  In  the  complaint  is 
that  the  ordinance  prescribed  a  device  by 
which  the  doors  of  the  elevator  would  dose 
automattcally  wbea  the  elevatw  should  be 
removed  from  the  floor  at  which  it  had  stop- 
ped. But  inspection  of  the  ordinance  Itself, 
or  those  parts  of  It  pleaded  by  number  in 
the  second  amnided  complaint,  shows  that 
the  automatic  device  cont^plated  by  the 
ordinance  was  for  opening  and  dosing  the 
doors  of  elevators.  These  sectiona  are  as  fol- 
lows: 

"Sec.  80.  Every  levator  fbr  the  earriage  ot 
freight  or  passengers,  constructed  or  Inatall- 
ed  in  any  building  In  the  city  at  Los  An- 
geles, subsequent  to  the  passage  of  this  or- 
dinance shall  have  all  safety  a^lianced  re- 
quired and  prescribed  by  this  ordinance^ 

"Sec.  31.  Every  freight  elevator  construct- 
ed or  installed  subsequent  to  the  passage  of 
this  ordinance  shall  be  constmcted  through- 
out all  parts  with  suflSdent  strei^^  to  sus- 
tain six  times  what  such  elevator  is  designed 
to  carry.  •  •  •  In  any  case,  where  a 
freight  elevator  is  not  Inclosed  bi  a  shaft, 
hatchways  shall  be  provided  at  each  floor, 
opening  wlttk  a  trapdoor  whldi  shall  cpea 
and  close  as  the  elevator  passes." 

[2-6]  Assuming  therefore  that  the  ordi- 
nance was  in  force  and  applicable  to  the  ele- 
vator of  respondents,  the  very  condition  in 
which  the  boy  found  the  door  when  he  reach- 
ed the  fourth  floor  was  notice  to  him  that 
there  was  no  automatic  device  attached  to 
that  particular  door,  or  that  If  one  had  been 
provided  It  was  not  in  working  order.  He 
knew  It  was  possible  to  leave  the  door  part- 
ly open  while  the  elevator  was, at  the  level 
of  the  fourth  floor  because  be  had  left  it  in 
that  condition.  He  must  have  known  that  it 
was  possible  to  move  t^e  car  because  he  him- 
self had  come  up  to  the  fourth  floor  In  It  a 
minute  before  he  fell.  There  is  no  allegation 
that  any  one  was  guilty  of  negligence  In  mov- 
ing the  elevator  from  that  floor.  Nor  is  the 
situation  helped  by  the  allegation  that  when 
he  returned  the  elevator  and  shaft  wwe  to 
all  appearances  in  the  same  condition  in 
which  he  left  them.  There  is  no  statement 
that  he  looked  or  that  If  he  had  looked  there 
waa  any  physical  reason  why  he  could  not 
have  seen  that  the  elevator  had  been  moved. 
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In  the  absence  of  any  such  showing,  tlie 
conrt  most  assume  tbat  "to  look  was  to  Bee," 
and  tbat  U  he  had  looked  he  must  hare  no- 
ticed the  danger.  One  may  not  thus  heed- 
lessly disregard  the  commooest  precautions 
for  tUs  own  safety.  Green  t.  Southern  Pa- 
dflc  Co.,  132  CaL  254,  64  Pac.  255;  Hamlin 
T.  Padflc  Electric  By.  Co.,  ISO  Cat  777,  89 
Pac  1109;  Brown  r.  Pacific  Electric  Ry.  Co. 
(L.  A-  S064)  138  Pac  1055,  Qled  February  4, 
1914.  It  Is  true  that  ordinarily  the  a^eation 
of  contributory  negligence  la  one  largely  of 
tict  for  the  consideration  of  the  Jury;  but, 
where  the  standard  of  conduct  required  of 
persons  under  given  clrcu instances  has  been 
plainly  neglected  by  the  person  seeking  re- 
lief, it  then  becomes  a  question  of  law.  Ham- 
lin T.  Pacific  Electric  By.  Co.,  and  Brown  t. 
Pacific  Electric  By.  Co.,  supra.  George 
Kaoffman  was  an  Inexperienced  boy  16  years 
of  age,  but  that  did  not  exempt  him  from  the 
necessity  of  taking  ordinary  simple  precau- 
tions. He  was  old  enough  and  sufficiently 
experienced  to  run  the  elevator  in  safety 
to  the  fourth  story  of  the  building.  He  liv- 
ed and  worked  In  a  great  city  where  hun- 
dreds of  elevators  are  in  dally  use.  It  would 
be  absurd  to  say  that  a  lad  of  that  age  was 
ignorant  of  the  necessity  of  exercising  ordi- 
nary caution  in  entering  an  elevator.  The 
case  of  Ballon  v.  Collamore,  100  Mass.  246, 
3S  N.  E.  463,  is  very  similar  to  this.  The 
facts  were  as  follows:  A  boy  15  years  of 
age  having  goods  to  deliver  at  various  suites 
in  a  building  entered  the  "freight  box"  of  a 
combined  passenger  and  freight  elevator,  tell- 
ing the  operator  the  numbers  of  the  suites  to 
which  he  wished  to  take  goods.  The  first 
stop  was  made  at  the  fourth  floor,  and  the 
boy  opened  the  door  of  the  elevator  shaft, 
left  it  open,  and  took  his  parcels  to  the  cus- 
tomer on  that  floor.  Returning  he  entered 
the  open  door  without  looking  and  was  kill- 
ed; the  operator  of  the  elevator  having  gone 
with  a  passenger  to  an  upper  floor.  The  Su- 
preme Coart  of  Hassachnsetts  said:  "Un- 
der the  drcumstaiices,  even  for  a  boy  of  15 
to  step  throng  the  open  door  Into  the  ele- 
vator well  without  looking  to  see  if  the  ele- 
vator was  there  vras  careless.  •  •  •  in 
this  case  the  plalntlflr  Idmself  left  the  door 
<vai,  and  knew  or  ought  to  have  known  that 
It  was  at  least  as  probable  that  the  eleva-^ 
tor  would  not  be  there  as  that  It  would. 
Taylor  t.  Caiew  Mfg.  Co.,  140  Mass.  IBO  [3 
N.  E.  211:  Id.,  143  Mass.  470  [10  N.  B.  SOS]; 
Patterson  t.  Hemenvray,  148  Mass.  94  [19 
N.  B.  U,  12  Am.  St  Rep.  623];  Gaffney  t. 
Brown,  160  BCasa.  479  [23  N.  B.  233];  Keenan 
T.  Edison  Electric  lUnminattng  Co,  169  Mass. 
879  184  N.  E.  860].'* 

[I]  But  there  la  another  reason  wbj  ttie 
demurrer  to  plalnttfTs  second  amended  com- 
plaint was  property  sostalaed.  The  ordi- 
nance providing  for  automatic  dioota  to  de- 
vator  shafts  was  approved  In  the  monOi  of 
November,  1909,  as  spedflcally  set  forth  In 


the  complaint,  while  In  the  same  pleading  It 
is  averred  that  the  elevator  was  instaUed  in 
1906.  and  the  ordinance  by  its  terms  applies 
so  far  as  safety  devices  are  concerned  only 
to  elevators  constructed  or  installed  subse- 
quent to  its  passage.  Furthermore,  the  com- 
plaint under  consideration  described  the  ele- 
vator as  one  having  a  shaft  through  which  it 
was  operated,  while  section  31  quo^  above 
commands  the  maintenance  of  automatic 
doors  only  on  freight  elevators  not  inclosed 
in  shafts.  Whether  we  regard  the  elevator 
as  one  designed  for  the  carriage  of  fright  or 
of  passengers,  the  ordinance  pleaded  was 
not  violated,  and  the  negligence  of  the  r^ 
spondents  sought  to  be  predicated  upon  the 
alleged  vlolatlou  did  not  exist 

A  licensee  using  a  freight  elevator  is  con- 
trlbutorlly  negligent  In  stepping  from  the 
platform  Into  an  unguarded  space  between 
the  elevator  and  the  wall  of  the  shaft  Gray 
V.  Siegel.  Cooper  Co.,  78  App.  Dlv.  118,  79 
N.  Y.  Supp.  813.  But  whether  we  regard  the 
decedent  under  the  facts  pleaded  as  a  mere 
licensee  or  as  a  person  using  the  elevator  by 
invitation  of  the  defendants,  we  cannot  say 
that  he  was  excused  for  his  failure  to  ob- 
serve the  absence  of  the  elevator  when  Iw 
returned  to  the  open  door  of  the  shaft 

The  Judgment  Is  therefore  aflb-med. 

We  concur:  E[ENSHAW,  J.;  LOBfr 
GAN,  J. 

"  (187  Cil.  4M) 

HUGHES  HFG.  ft  LUMBER  CO. 
ELLIOTT.   (L.  A.  8191.) 

(Snpreme  Conrt  of  California.  March  26, 1914J 

1.  ExcEPTioRS,  Bill  or  <{  30*)— Tnn  mm 
Pbocbbding»— Nonoi  of  Ehixt  or  Judo- 
MENT— NECEssrrr. 

Ttie  fact  that  appellant's  counsel  was  In 
court  during  argument  of  a  motion  to  set  aside 
a  default  does  not  Imply  actual  knowledge  by 
appellant  of  the  entry  oc  the  order  denying  the 
motion,  so  as  to  relieve  reepondent  from  giving 
appellant  notice  of  the  order,  pursuant  to  Code 
(av.  Proc  I  650,  requiring  appellant  to  pre- 

Sare  and  serve  bis  bill  of  exceptions  within  10 
ays  after  notice  of  entry  of  Jndgment 

r.  Note.— -For  other  cases,  see  Exceptions, 
>f.  Gent  Dig.  S8  61,  62,  54-66,  60;  Dec, 
Dig.  I  89.*] 

2.  Appbai.  Aim  Bbbob  (|  611*)— Rboosd— 
Mattkbs  to  bb  Shown— Itonoi  or  Ehtbt 

or  JUDGICENT. 

To  deprive  appellant  of  his  right  to  the 
written  notice  of  an  entry  of  judgment,  pur- 
suant to  Code  Civ.  Proc  |  660.  the  record  must 
show  facts  clearly  Indicating  a  waiver  of  sucb 
notice. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i|  2319-2321;  Dec.  Dig.|  6U.*] 
8.  Afveal  and  Ebbob   ({  937*)— Paasuvp- 

TIONS. 

If  the  appellate  record  docs  not  show  when 
the  bill  of  exceptions  was  presented  and  set- 
tled, it  Is  presumed  tbat  It  was  presented  with- 
in due  time;  all  preanmptlODB  favoring  the  reg- 
ularity of  the  proceedings. 

[Ed.  Note.— For  other  cases,  see  Aooeal  and 
Error,  Cent  Dig.  H  8788-8794;  De&  Dig.  { 
9a7.*i 
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4.  Judgment  (8  143*)— Default— Vacatiiio 
— ExcusABu:  Neglect. 

Defendant's  affidavits,  eapporting  his  mo- 
tion to  set  aside  a  default  judgnuent  under  Code 
Civ.  Proc.  I  473,  on  the  ground  of  excusable  neg- 
lect, sbowea  that  defenaatit  was  president  of  a 
bank,  and  that  plaintiff,  on  February  11,  1911, 
filed  two  unverified  complaints,  one  naming  the 
baak  defendant,  and  the  other  naming  its  presi- 
dent, and  that  defendant,  knowing  of  the  filing 
of  the  complaints,  though  summons  was  not 
ser\'ed  uritil  September  15,  1911,  discussed  the 
question  with  his  attorney ;  that  immediately 
after  he  was  served  he  delivered  the  summonses 
to  the  cashier,  witii  the  request  that  they  be  de- 
livered to  his  attorney,  who  was  also  attorney 
for  the  bank,  and  at  the  same  time  gave  some 
other  relevant  documents  to  the  cashier  to  file, 
so  that  they  would  be  available  for  the  attor- 
ney's use  in  case  of  defendant's  absence  from 
the  city ;  that  on  October  12,  1911.  defendant 
left  the  city,  and  did  not  return  until  the  31st, 
when  he  first  learned  of  the  default  judgment. 
The  affidavits  further  showed  that  the  suits 
were  for  certain  goods  sold  to  the  bank  by  plain- 
tiff in  June,  1907,  and  that  plaintiff  had  been 
fully  paid  therefor.  The  cashier  made  affida- 
vit that  the  bank  went  into  tfae  hands  of  a 
trustee  upon  September  6,  1911,  and  for  sever- 
al weeks  thereafter  its  affairs  were  in  confu- 
sion, and  affiant  assumed  new  duties  and  did 
not  recollect  receiving  the  summonses  from  de- 
fendant, but  did  remember  receiving  some  doc- 
uments concerning  plaintiff's  claimt^  which  he 
save  to  another  employ^  to  be  filed  in  the  bank, 
and  in  eo  doing  he  inadvertently  delivered  the 
copies  of  the  complaints  and  summonses  in  the 
actions  to  such  employ^,  and  such  employ^  filed 
corroborating  affidavits,  which  showed  that  the 
true  nature  of  the  writings  filed  was  not  dis- 
covered until  the  latter  part  of  October,  1911. 
Held,  that  It  was  an  abuse  of  discretion  not  to 
grant  the  motion  to  vacate  the  default. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §S  269,  270,  272-291;  Dec.  Dig.  { 
143.*] 

5.  JcDOMENT  (§  160*)— Default  Judoubnt— 
Vacating — Sufficiency  of  Affidavit. 

An  affidavit  of  merits,  filed  on  a  motion  to 

vacate  a  default  judgment,  that  defendant  has 
fairly,  fully,  and  truly  "stated  all  of  the  facts 
and  grounds  of  defense,"  was  not  objectionable 
on  the  ground  that  it  should  have  averred  that 
it  stated  *'the  facts  of  the  case,"  especially 
where  the  affidavit  contained  a  verified  decla- 
ration  of  facta  which  completely  answered  the 
unverified  complaint. 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Cent.  Dig.  K  314r-316;  Dec.  Dig.  fi  160.T 

Department  2.  Appeal  from  Superior 
Court,  Lob  Angeles  County ;  J.  P.  Wood, 
Judge. 

Action  by  the  Hughes  Manufacturing  & 
Lumber  Company  against  L.  L.  Elliott.  From 
an  order  denying  defendant's  motion  for  re- 
lief against  a  default  money  Judgment,  de- 
fendant appeals.  Reversed. 

Frank  J.  Thomas  and  Irving  M.  Walker, 
botb  of  Lea  Angeles,  for  appellant.  Sheldon 
Borden  and  George  H.  Uoore,  both  of  Los 
Angeles,  for  respondent 

3IELVIN,  J.  The  defendant  aiqpeals  from 
an  order  denying  his  motion  to  be  relieved 
under  section  473.  Code  of  ClvU  Procedure, 
from  a  money  judgment  taken  against  him  by 
default 

[1]  Respondent  objects  to  the  consideration 


by  this  court  of  the  bill  of  exceptions,  on  the 
ground  that  it  was  presented  and  settled 
after  the  time  allowed  by  law.  Appellant's 
motion  was  made  on  November  14, 1911.  On 
that  date  It  was  denied,  and  the  order  was 
entered  upon  the  minutes  of  the  court.  The 
notice  of  appeal  was  served  on  January  4, 
1912,  and  on  January  10th  service  of  the  pro- 
posed bill  of  exceptions  was  accomplished. 
Counsel  insist  that,  since  a  motion  must  be 
made  viva  voce,  It  must  be  presumed  that  tfae 
parties  were  in  court,  that  the  order  was 
made  in  their  presence,  and  that  appellant 
therefore,  bad  actual  notice  of  the  decision 
of  the  court  which  was  equivalent  to  served 
notice  or  a  waiver  thereof.  Measured  by  tJils 
Interpretation  of  the  law,  they  assert  that  de- 
fendant's time  to  serve  and  present  his  bill  of 
exceptions  began  to  run  Immediately  upon 
the  decision  of  the  court— citing  Estate  of 
Keating,  158  Cal.  Ill,  110  Paa  109.  That 
authority  does  not  sustain  their  contention. 
It  was  there  held  that  the  filing  of  a  notice 
of  appeal  was  a  waiver  of  the  notice  of  the 
entry  of  the  order  appealed  from.  In  the 
present  case  there  is  no  record  of  the  service 
upon  appellant  of  any  notice  of  the  entry  of 
judgment  The  fact  that  his  counsel  must 
have  been  In  court  during  the  argument  of 
the  motion  to  set  adde  the  default  does  not 
Imply  actual  knowledge  either  of  the  making 
or  the  entry  of  the  order.  Under  the  terms 
of  the  statute  (section  650,  Code  Civ.  Proc.) 
appellant  was  entitled  to  notice  of  such 
entry  and  he  did  not  bring  himself  under 
the  rule  announced  in  Estate  of  Keating,  su- 
pra, until  he  filed  his  notice  of  appeal.  That 
was  on  January  4,  1912. 

[2]  The  rule  is  that  in  order  to  deprive  an 
appellant  of  his  right  to  written  notice  of 
the  entry  of  an  order  or  Judgment,  there 
must  be  facts  of  record  clearly  indicating  a 
waiver  of  such  notice.  In  Mallory  v.  See, 
129  Cal.  359.  61  Paa  1124.  after  reviewing 
the  cases  in  which  the  conduct  of  appellants 
had  been  held  to  constitute  waiver,  this  court 
said:  "The  rule  would  therefore  seem  to  be 
that  written  notice  of  filing  of  decision  is  In 
all  cases  required,  unl^  waived  facts  ap- 
pearing in  the  records,  flies,  or  mfnntes  of  the 
court;  and  It  follows  that  actual  notice  or 
knowledge,  other  than  written  notice,  is  In- 
snfllcient  in  any  case  unless  it  appears,  from 
facts  thus  evidenced,  that  written  notice 
wi»  waived."  Part  of  this  language  was 
quoted  with  approval  In  the  opinion  in  the 
case  of  Gardner  v.  Stare,  135  CaL  119.  67 
Pac.  5.  It  was  held  In  that  case  that  by  the 
act  evidenced  upon  the  record,  of  obtaining 
an  order  for  the  stay  of  execution,  appellant 
had  waived  written  notice  of  dedslon.  In 
Kstate  of  Richards,  154  Gal.  482,  98  Pac.  628, 
Mallory  v.  See  is  again  approved,  as  it  is  also 
in  Estate  of  Keating,  supra,  cited  by  respond- 
&at  The  record  before  us  discloses  no  act 
on  the  part  of  appellant  or  his  counsel 
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amonutliig  to  a  walrer  of  bis  rlgbts  to  a 
formal  notice  of  tfae  entr;  of  tbe  order  In 
accordance  with  section  650»  Code  of  Civil 
Procedure. 

[S]  But  respondent  makes  the  further  con- 
toition  that  the  blU  of  exceptions  was  not 
presented  in  time,  as  required  by  section  649, 
Code  of  Civil  Procedure,  which  requires  such 
presentation  to  occur  within  10  days  after 
written  notice  of  tbe  making  of  the  decLslou. 
In  any  event,  say  respondent's  counsel,  ap- 
pellant had  full  knowledge  of  the  order  as 
early  as  the  4th  day  of  January,  1912,  when 
his  notice  of  appeal  was  served  and  filed; 
bat  the  bill  was  not  presented  to  the  court  for 
settlement  until  February-  19,  1912,  more 
than  40  days  after  bis  waiver  of  written  no- 
tice. In  reply  appellant's  counsel  say  that, 
while  it  aiv>ear8  that  the  bill  was  settled  and 
allowed  over  respondent's  objections  on  the 
date  last  referred  to,  there  is  nothing  to  in- 
dicate when  tbe  objections  were  made.  It  Is 
not  shown  by  the  record,  they  say,  when  the 
bill  was  presented,  and  the  presumptions  are 
all  in  &vor  of  the  regularity  of  the  proceed- 
ings. Appellant's  position  is  correct.  Henry 
V.  Mergnire,  106  CaL  144,  80  Pac  689,  dted 
In  opposition  to  this  theory,  does  not  sustain 
leepondent's  armament.  In  that  case  it  was 
bdd  that  Che  failure  to  itresent  a  bill  within 
10  days  after  service  of  the  proposed  amend- 
maata  is  total,  nnlesB  an  excuse  for  tlie  de- 
lay be  set  forth  In  tbe  bUl  of  «ceptlons 
Itself;  bnt  In  that  ease  It  affirmatlTely  ap- 
peared upon  the  ftice  of  the  record  that  appel- 
lant served  notice  upon  his  adversary  that 
tbe  statement  and  amendmeits  would  be 
"presented"  on  a  certain  date,  which  was  aft- 
er the  time  allowed  by  statute  for  such  pres- 
entation. That  case  Is  aathOTlty  against  re- 
spondent, for  the  court  there  said  (quoting 
from  Hayne  on  New  Trial  and  Appeal) :  "If 
the  Judge  overrules  the  objection  and  pro- 
ceeds to  settle  the  statement,  tbe  party  must 
have  his  objection  and  tbe  matter  in  Its  sup- 
port incorporated  in  tbe  statement  When 
so  incorporated,  It  may  be  urged  as  a  reason 
why  the  motion  should  be  denied,  both  in  the 
lower  court  upon  tbe  hearing  of  tbe  motion 
and  In  the  Supreme  Court  upon  appeal  from 
tbe  order  granting  or  refusing  tbe  motion." 
In  other  words,  it  was  the  duty  of  respond- 
ent to  have  matter  Incorporated  in  the  bill 
n-hicb  would  aflirmativcly  show  that  tbe  bill 
of  exceptions  was  not  presented  In  time. 
Otherwise  It  must  be  held  that  the  court  act- 
ed within  Its  proper  authority  when  It  pro- 
ceeded to  settle  the  bill.  Tbe  forgoing  dls- 
cusslou  disposes  of  respondent's  preliminary 
objections  whether  we  regard  the  proceedings 
with  reference  to  the  bill  to  have  been  taken 
under  section  649  or  section  650  of  the  Code 
of  Civil  Procedure. 

We  win  now  proceed  to  discuss  the  appeal 
upon  tbe  merits.  The  motion,  as  above  Indi- 
cated, was  made  in  accordance  with  the  pro- 
vision of  section  4T3»  Code  of  Civil  Procedure. 


Appellant  freely  admits,  as  indeed  he  must, 
that  such  a  motion  Is  addressed  to  the  sound 
legal  discretion  of  the  court ;  but  he  ccmtenda 
that  the  order  from  which  he  appeals  was  an 
abuse  of  the  court's  discretion. 

From  the  affidavit  of  the  defendant  it  ap- 
pears that  he  was  president  of  the  OU  &  Met- 
als Bank  &  Trust  Company.  On  February 
11,  1911,  plaintiff  filed  two  unverified  com- 
plaints, each  for  the  sum  of  $13,077.15;  oue 
naming  the  bank  as  a  defendant  and  the 
other  naming  tbe  president.  The  cause  of 
action  set  forth  in  each  complaint  was  for 
goods,  wares,  and  merchandise  sold  and  de- 
livered and  for  labor  and  services  performed. 
Summons  was  not  served  In  either  case  un- 
tU  September  15, 1911 ;  but  Mr.  Elliott,  know- 
ing of  the  filing  of  tbe  complaints,  had  dis- 
cussed the  matter  with  his  attorney,  Frank  J. 
Thomas,  Esq.  On  that  day  he  was  served 
Trith  summons  In  each  case,  and  immediately 
be  delivered  both  documents  to  Mr.  H.  H. 
Scott,  the  cashier  of  tbe  bank,  with  tbe  re- 
quest that  the  latter  deliver  them  to  Mr. 
Thomas  who  was  bis  personal  attorney,  and 
also  attorney  for  the  banking  corporation. 
He  also  collected  some  papers  which  were  In 
his  opinion  relevant  to  the  two  suits  and 
gave  them  to  Mr.  Scott,  with  orders  that  they 
sbould  be  filed  with  tbe  secretary  of  the  bank, 
so  that  they  would  be  easily  available  for  the 
use  of  tbe  attorney  in  the  absence  of  Mr.  El- 
liott from  the  city.  On  October  12,  1911,  de- 
fendant left  tbe  city  of  Los  Angeles,  and  did 
not  return  until  tbe  31st  day  of  that  month, 
when  he  learned  for  the  first  time  that  a 
judgment  by  default  had  been  entered  against 
bim.  He  further  alleged  in  bis  affidavit  that 
tbe  bases  of  the  suits  were  certain  goods, 
wares,  and  merchandise  sold  and  delivered 
and  labor  furnished  to  the  hank  by  plaintiff 
in  June,  1907;  that  for  all  of  these  things 
plaintiff  had  been  fully  paid  and  overpaid : 
that  he  personally  had  never  been  indebted 
to  plaintiff;  that  he  has  "fairly,  fully,  and 
truly  stated  all  of  tbe  facts  and  the  grounds 
of  defense  to  the  complaint  and  cause  of  ac- 
tion In  this  suit  to  said  Thomas,  attorney  at 
law  and  counsel  for  afiiant,  and  he  has  been 
informed  and  adi'ised  by  said  Thomas,  and 
therefore  believes  and  states,  that  he  has  a 
good  defense  to  said  cause  of  action,  and 
to  the  whole  thereof,  upon  the  merits." 

Mr.  Scott  declared  in  hie  affidavit  that  the 
bank  went  into  tbe  hands  of  a  trustee  upon 
September  6,  1911,  and  that  for  several  we^s 
thereafter  the  affairs  of  tbe  institution  were 
thrown  into  great  confusion;  that,  owing  to 
the  discharge  of  many  of  the  old  employfe, 
new  and  unforeseen  duties  were  placed  upon 
affiant;  that  be  had  no  recollection  of  receiv- 
ing tbe  summons  from  Mr.  Elliott,  but  that 
be  did  remember  the  receipt  Of  seme  docu- 
ments relating  to  plalntiflTs  claims,  which 
he  gave  to  Mr.  E.  G.  Derby,  an  employS  of 
the  bank,  with  Instructions  that  tbe  papers 
be  placed  on  tbe  files  of  tbe  bank;  that  In 
doing  so  be  inadvertently  delivered  the  copies 
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of  tbe  complaints  and  snmmonses  in  the  two 
cases  to  Mr.  Derby.  Tbat  gentleman  by  af- 
fidavit corroborated  Mr.  Scott  in  tbe  matter 
of  the  receipt  of  tbe  papers  and  the  filing  of 
them  was  ordered,  and  It  was  shown  by  his 
affidavit  and  tbat  of  Mr.  Lyon,  another  em- 
ploy^,  that  tbe  true  nature  and  importance  of 
the  writings,  were  not  discovered  until  tbe 
latter  part  of  October,  191L  No  answering 
affidavits  were  filed  on  behalf  of  the  plaintiff. 

[4]  Tbat  the  affidavits  present  a  strong 
showing  of  excusable  neglect  is  apparent,  and 
they  should  have  prevailed  over  the  unveri- 
fied complaints  to  move  the^conrt  to  grant  the 
relief  requested.  True  it  Is  tbat  applications 
under  section  473,  Code  of  Civil  Procedure, 
are  addressed  to  the  discretion  of  the  court, 
and  It  has  been  said  that,  "unless  the  record 
clearly  shows  that  the  court  has  abused  its 
discretion,  Its  order,  whether  it  be  to  grant 
or  deny  the  application,  will  be  affirmed." 
Ingrim  v.  Epperson,  137  Cal.  371,  70  Pac.  166. 
That  there  was  an  abuse  of  discretion  we  are 
satisfied.  It  was  proper  and  natural  tbat 
Mr.  Elliott  should  intrust  to  the  cashier,  not 
only  the  summons  in  the  ease  against  the 
banb,  but  also  that  in  tbe  action  against  him 
personally.  It  appears  tbat  the  two  suits 
were  practically  Identical,  and  tbe  same  at- 
torney waa  acdlDg  for  both  defendants.  Un- 
der bis  solemn  oath  the  defendant  baa  de- 
clared that  he  never  was  personally  indebted 
to  plaintiff.  Be  has  with  like  solemnity 
averred  that  whatever  supposed  claim  plain- 
tiff had  against  him  had  arisen  in  June,  1907, 
but  tbat  no  suit  was  filed  until  February, 
1911,  after  which  summons  was  not  served 
until  more  than  halt  a  year  had  elapsed. 
Respondent  has  not  shown  such  haste  as 
would  lead  us  to  believe  that  hardship  would 
result  in  opening  tbe  default,  to  tbe  end  ttiat 
a  trial  may  he  had  upon  the  merits.  Affiants 
have  alleged  under  oath  a  substantial  defense, 
as  opposed  to  tbe  unverified  averments  of 
tbe  complaint.  Defendant  should  be  given  an 
opportunity  to  present  such  defense.  Other- 
wise he  might  he  deprived  of  very  important 
rights,  "whereas  It  may  be  assumed,  if  noth- 
ing to  the  contrary  is  shown,  that  tbe  plain- 
tlfC  will  be  able  at  any  time  to  establish  bis 
cause  of  action."  Nlcoll  v.  Weldon,  130  Cal. 
667,  03  Pac.  63.  Such  has  long  been  tbe  policy 
of  this  court  Malone  v.  Big  Flat  Gravel 
M.  Co.,  93  Cal.  384,  28  Pac.  1063 ;  Orady  t. 
Donahoo,  108  Cal.  211,  41  iPac.  41;  Mitchell 
T.  California  it  Oregon  Coast  S.  S.  Co.,  166 
Cal.  676,  105  Pac.  690;  Downing  t.  Klondike 
M.  &  M.  Co.,  165  Cal.  786,  134  Pac.  970. 

[6]  Criticism  Is  made  of  tbe  affidavit  of 
merits,  because  Mr.  Elliott  states  therein  "tbat 
he  has  fairly,  fully,  and  truly  stated  all  of  tbe 
facts  and  grounds  of  defense  to  tbe  complaint 
and  cause  of  action"  in  the  suit  to  bis  at- 
torney. Respondent's  counsel  declare  the  af- 
fidavit Insufflelent  because  it  falls  to  allege 
tbat  defendant  stated  "the  facts  of  the  case." 


This  we  think  is  hypercrltlcism,  especially  so 
in  view  of  tbe  circumstance  tbat  the  affidavit 
also  contains  a  verified  declaration  of  facta 
which  amounts  to  a  complete  answer  to  tbe 
unverified  complaint. 
The  order  is  reversed. 


We  concur:  HENSHAW.J.;  LORIGAN,  J. 


am  Cal.  487) 
FOUTZ  T.  CITT  OF  LOS  ANGBLBS. 
(L.  A.  8027.) 

(SniNreme  Court  of  Califomla.    Mlardi  25, 
1914.) 

1.  Mastob  ano  Servant  (5182*)— Injdrt  to 
Sebvant— Fbixow  Sbbvants— Who  Abe. 

Civ.  Code,  S  1970,  as  amended  by  St  1907, 
p.  119,  making  aa  employer  liable  for  injury  to 
a  servant  caused  by  tbe  neglect  of  a  coemploy6 
having  the  right  to  control  the  Injured  servant 
makes  an  employer  liable  for  tbe  neglect  of  a 
foreman  or  other  person  in  charge  and  control 
of  employes  for  damages  canssd  by  Us  negli- 
gence In  tbe  performance  of  bis  superior  duties, 
tbougb  they  are  not  duties  which  the  employer, 
by  law,  owes  to  tbe  Inferior  servant;  and  where 
a  servant  was  injured,  while  standiog  on  a  lad- 
der which  could  be  raised  or  lowered,  because 
of  the  n^ligence  of  a  coemployC,  In  control  of 
the  injared  servant  and  operating  the  machin- 
ery, by  lowering  the  ladder  while  tbe  servant 
usIds  It  thought  it  would  be  raised,  the  employer 
was  liable. 

[Ed.  Note.— For  other  (»se%  see  Master  and 
Servant  Cent  Dig.  H  ^'^t  S72;  Dea  IDlg.  I 

2.  Municipal  CoRPosATions  (|  747*)— Coif- 

TaACTS  FOB  POBUO  lUFBOVEHENIS— IRJU- 

BIES  TO  BmPL0T£s— LtABILITI. 

Where  a  city  waa  engaged  in  building  an 
aqueduct  to  bring  water  tor  Its  Inhabitants,  and 
as  a  part  thereof  did  the  work  through  its 
officers  dnly  authorized,  the  city  was  liable  for 
injury  to  an  employ^  while  at  work,  caused  by 
the  Degligence  of  a  coemployd  having  authori^ 
to  control  tbe  men,  though  there  waa  no  ordi- 
nance or  resolution  of  the  council  or  other  ex- 
press authority  giving  the  ooanploy4  power  of 
control. 

[E:d.  Note.— For  othnr  eaeesLsee  Mnnldpal 
Corporations.  Cent  Dig.  H  1670-1677;  Dec. 
Dig.  i  747.*] 

8.  Appeal  ano  Ebbob  ({  1066*)— Habhlbss 
Error— Refusal  to  Give  Instructions. 
Where,  In  an  action  for  injuries  to  a  serv- 
ant, tbe  undisputed  evidence  showed  that  a 
coemploy^  negligently  indicting  the  injury  was 
in  control  of  the  work,  and  that  a  negligent  act 
committed  In  exercising  tbat  control  caused  the 
injury^  the  refusal  to  charge  that  the  onployer 
waa  not  UaUe  unless  the  negligence  of  the  co- 
employ^  occurred  while  he  had  the  right  to 
control  the  men  and  iu  the  exercise  of  such  con- 
trol was  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dir  f  4220 ;  Dec.  Dig.  1 1066.*] 

4.  Mabtbb  ano  Sbbtaut  d  287*)— Iitjubt  to 
Servant— Gbnbbal  Vkbdict— ^xcul  Teb- 

DICT— I  NCONSISTENCIBS. 

In  an  action  for  Injury  to  a  servant  while 
standing  on  a  ladder  which  could  be  raised  and 
lowered  by  cables,  and  holding  on  tbe  cable  used 
for  lowering,  there  was  evioeoce  that  tbe  co- 
employS  in  charf;e  of  the  work  negligently  low- 
ered tiie  ladder  instead  of  raising  it  and  there- 
by  caused  the  employe's  band  to  be  carried  into 
a  pulley.  Tbe  jury  gave  negative  answers  to 
the  Questions,  did  the  eoemployfi,  by  words  or 
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acts  immediately  prior  to  the  accident,  give  tbe : 
•m^o;6  reaaonable  grounds  for  believing  that 
tbe  ladder  would  not  be  lowered?  and  did  tbe 
coempluy€,  prior  to  the  accident,  Inform  the  em- 
PI076  that  tbe  ladder  was  about  to  be  lowered? 
and  rendered  a  general  verdict  for  tbe  plaintiff. 
JUeU  that,  since  tbe  jury  might  believe  that  the 
first  interrogatory  referred  only  to  the  time  im- 
mediately preceding  the  injury,  the  special  ver- 
dict was  not  icconwstent  with  the  general  vet^ 
diet,  within  Code  Civ.  Proc  |  625,  and  judg- 
ment waa  properly  rendered  for  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  »  1195-llS«;  Dec.  Dig.  i 
297.*]  . 

in  Bank.  Appeal  from  Superior  Court, 
Loe  Angeles  County;  M.  D.  Doollng,  Judge. 

Action  hj  Horace  S.  Foutz  against  the  City 
of  hoa  Angeles.-  From  a  judgment  tor  plain- 
tiff, defendant  appeals.  Affirmed. 

Jolm  W.  Sbenk,  City  Atty.,  Leslie  R.  Hew- 
itt, and  W.  B.  Mathews,  all  of  Los  Angeles, 
for  apiiellant  Carlton  B.  Balnbrldge  and 
Frank  F.  Pratt,  both  of  Los  Angeles,  and 
Mnnson  T.  Case,  of  Cliicago,  IlL,  for  respond- 
ent 

SHAW.  J.  The  plaintiff  recovered  a  Judg- 
ment against  the  defendant,  in  an  action  for 
damages  from  personal  injuries.  The  de- 
fendant appeals  ther^rom.  and  also  from  an 
order  denying  a  new  trial. 

The  defendant  was  constructing  an  aque- 
duct to  bring  water  from  Inyo  county  to  Los 
Angeles  for  the  use  of  Its  Inhabitants.  It 
was  excavating  tbe  canal  by  means  of  a  suc- 
tion dredger  driven  by  electric  power,  op- 
erated by  four  men.  all  of  whom  worked  un- 
der the  general  direction  of  a  camp  foreman 
named  Carter.  Tbe  mechanical  operations  of 
the  dredger  were  under  the  control  of  one 
Berry.  While  operating  the  machinery  In 
tbe  regular  foshion.  be  stood  on  a  small  plat- 
form in  tbe  front  part  of  the  dredger  and 
worked  the  TSrious  parts  of  tbe  machinery, 
as  required,  by  means  ot  several  moTabte 
levers  placed  at  band  for  that  purpose.  He 
was  known  as  lever  man.  Two  other  men, 
known  as  bank  men,  worked  on  tbe  canal 
bank,  adjnsllng  its  alape  as  tbe  dredger  pro- 
ceeded, and  also  belpliv  to  move  the  dredger 
as  the  worlE  progressed.  Fonts,  the  idain- 
tiff.  was  employed  as  an  oiler.  His  primary 
daty  ms  to  keep  <dl  supplied  to  the  machin- 
ery on  tbe  dredger.  Beny  was  in  the  Im- 
mediate control  of  the  movonents  of  the  men 
as  Ou^  worked.  Ordinarily,  howeva,  eadi 
knew  tbe  work  he  was  to  do  and  proceeded 
to  do  it;  no  orders  being  necessary.  If  any- 
ttdag  mrasnal  occurred  In  Garter'a  absence. 
Berry  had  authority  to  take  omtrol  and  di- 
rect tt»  other  mem  as  to  what  they  should  do. 
At  tbe  time  of  tbe  accident  which  caused  the 
Injury  complained  of,  a  part  of  the  d»dger, 
called  tbe  "digger  head,"  bad  bnton  off  and 
fallen  into  the  irater  In  tbe  canaL  It  was 
made  of  metal  and  was  some  4  fe^  long, 
weighing  SOO  pounds.   These  digger  heads 


were  revolved  under  the  water  to  loosen  tbe 
earth  so  that  It  couid  be  taken  up  into  the 
suction  pipes.  There  were  two  of  them,  one 
on  each  side  of  an  apparatus,  caltod  a  "lad- 
der," extending  almost  horizontally  In  front 
of  the  dredger  into  the  water  and  hinged  to 
tbe  dredger  so  that  tbe  forward  end  could 
be  raised  or  lowered  to  keep  the  digger  heads 
working  In  the  earth  to  be  excavated.  When 
the  digger  head  broke,  Carter  was  absent, 
and  Berry  took  charge  of  tbe  operations  to 
raise  it  from  the  water  and  put  it  upon  tbe 
bank  at  one  side.  He  undertook  to  do  this 
by  attaching  it  to  the  ladder  and  then  by  lift- 
ing tbe  ladder  and  turning  It  to  one  side, 
carrying  the  digger  head  to  tbe  bank,  using 
the  machinery  on  tbe  dredger  for  that  pur- 
pose. He  directed  the  other  men  to  assist 
him  in  this  work,  which  they  Immediately 
proceeded  to  do.  There  were  two  cables  at- 
tached to  the  ladder,  one  of  which  was  used 
to  raise  and  the  other  to  lower  it  At  the 
time  of  the  accident,  Foatz  was  standing  on 
the  ladder  with  a  scantling  in  one  hand 
which  he  intended  to  press  against  the  rope 
fastened  to  the  digger  head  In  order  to  hold 
the  rope  away  from  the  sharp  comer  of  tbe 
ladder  frame  to  prevent  tbe  cutting  of  the 
rope  when  the  digger  head  was  lifted.  He 
had  been  given  to  understand  that  tbe  ladder 
was  to  be  raised.  To  steady  himself  in  the 
position  he  took,  he  placed  the  other  hand 
upon  the  cable  used  to  lower  the  ladder, 
which,  as  he  supposed,  would  not  be  operat- 
ed. While  he  was  getting  himself  in  this  po- 
sition, Berry  had  gone  back  to  tbe  lever 
platform,  saying  that  he  would  "try  it," 
which  Fonts  understood  to  mean  that  be 
would  proceed  to  raise  the  ladder  and  there- 
by lift  the  digger  head.  When  Berry  reached 
tbe  platform,  Foutz  was  immediately  la  front 
of  him  in  plain  sight  In  this  situation  Berry 
puUed  the  lever  which  lowered  tbe  ladder, 
instead  of  that  which  raised  It  >md  thereby 
caused  Fonts'B  hand,  which  waa  resting  on  the 
cable,  to  be  carried  with  it  into  a  pulley, 
thereby  causing  the  injury. 

It  is  unnecessary  to  state  fnrth^  details. 
There  was  snffidait  evidence  to  snst^  a 
finding  that  the  injnry  was  caused  1^  the 
negligence  of  Betry  In  moving  the  cable  to 
whidi  plaintiff  was  holding  to  steady  himself, 
without  warning  the  plaintiff  of  his  Inten- 
tion, and  to  snstain  a  finding  that  plaintiff 
was  not  guilty  of  contributory  negligence  in 
placing  his  hand  npon  that  cable.  The  main 
contention  of  tbe  d^endant  is  that  tbe  neg- 
ligence of  Berry,  wUch  caused  tbe  Injury, 
was  that  of  a  fellow  servant  of  lOainttff,  for 
whldi  tbe  defencUmt  Is  not  liable. 

[1]  Under  the  role  dedared  by  sectlmi 
1970,  Oivll  Code,  mlor  to  its  amendm^t  In 
1907  (St  1907.  p.  110),  Berry  and  the  plaintiff 
would  have  been  dused  as  f6Uow  servants. 
Tliat  section  tben  dedared  that  an  onployer 
was.  not  boond  to  Indonnlfy  an  employ^  fm 
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Injuries  from  the  negligence  of  "another  per- 
son employed  by  the  same  employer  in  the 
same  general  business,"  If  he  had  used  or- 
dinary  care  In  selectlDg  the  culpable  employ^. 
Under  this  definition,  it  was  settled  law  that 
a  foreman  or  engineer  is  a  fellow  servant 
with  the  woriimen  engaged  with  tiim  and  un- 
der Ills  immediate  direction,  control,  and  su- 
perrlslon  in  carrying  on  a  part  of  the  mas- 
ter's work.  Trewatba  v.  Mining  Co..  96  Cal. 
498,  28  Pac.  571,  31  Pac  561;  Donovan  v. 
Ferris,  128  Cal.  53,  60  Pac.  519,  79  Am.  St 
Rep.  25 ;  Stevens  v.  San  Francisco,  etc.,  Co., 
100  Cal.  566,  35  Pac  165;  Daves  v.  S.  P. 
Co.,  98  Cal.  19,  32  Pac  708,  35  Am.  St  Rep. 
133 ;  Fagundes  v.  Central  P.  R..  79  Cal,  97, 
21  Pac  437,  3  L.  R.  A.  824.  In  1907  this  sec- 
tion was  amended  by  adding  thereto,  among 
other  things,  the  followlDg:  "Provided, 
nevertheless,  that  the  employer  shall  be  li- 
able for  such  injury  when  the  same  results 
from  the  wrongful  act,  neglect  or  default  of 
any  agent  or  officer  of  such  employer,  supe- 
rior to  the  employe  injured,  or  of  a  person  em- 
ployed hy  such  employer  having  the  right  to 
control  or  direct  the  services  of  such  employ^ 
infured."  We  have  Italicized  the  portion  of 
the  section  as  amended  which  applies  par- 
ticularly to  this  case.  This  provision  was  In- 
tended to  change  the  former  defloltiOQ  of  fel- 
low servants  and  to  limit  that  definition  to 
a  much  smaller  class.  There  can  be  no  doubt 
that  It  has  that  effect  A  foreman  in  charge 
of  others  engaged  In  the  same  work  with  blm, 
or  an  engineer  in  charge  of  the  operation  of 
the  machinery  with  assistants  inmiediately 
nnder  him.  usually  has  authority  from  the 
master,  either  expressed  or  implied,  to  order 
and  direct  the  movements  of  the  men  engag- 
ed with  him.  Yet,  under  the  statute  as  it 
previously  stood,  he  was  only  a  fellow  serv- 
ant with  them,  and  for  bis  neglect  In  the  per- 
formance of  his  superior  duties,  to  which 
they  were  required  to  conform,  the  master 
was  not  liable,  unless  the  neglect  was  in  some 
duty  which  the  master  himself,  by  law,  owed 
to  the  inferior  servant.  Wall  v.  Marshutz, 
138  Cal.  522,  71  Pac.  692.  The  proviso  quoted 
makes  the  master  liable  for  the  neglect  of  a 
foreman  or  other  person  in  chaige  and  con- 
trol of  other  men  that  work  with  him,  for 
damages  caused  by  his  negligence  in  the  per- 
formance of  his  superior  duties,  even  If  they 
are  not  duties  which  the  master,  by  law,  owes 
to  the  inferior  servant 

The  lever  man,  at  the  time  of  the  accident 
was  in  control  of  the  movements  of  the  men 
who  were  assisting  him  In  recovering  the 
digger  head.  This  was  not  a  part  of  the 
regular  work  of  operating  the  dredger  in 
which  tbcy  would  be  presumed  to  know  their 
duty  and  would  be  expected  to  perform  the 
same  without  order  or  direction  from  any 
one.  It  was  an  unusual  operation,  arising 
upon  an  emergency,  and  was  conducted  whol- 
ly under  the  direction  and  at  the  Instance  of 
the  lever  man  who  was  in  control.  He  was 


operating  the  machinery  of  the  dredger  for 
that  purpose,  and  they  had  taken  positions 
which  gave  them  no  reasonable  opportunity 
to  avoid  the  danger  from  his  negligent  act 
It  matters  not  that  he  did  not  expressly,  or  by 
words,  command  the  plaintiff  to  stand  as  he 
did  and  endeavor  to  hold  the  rope  away  from 
the  sharp  edge  of  the  ladder  frame  with  his 
hand  on  the  other  cable.  Plaintiff  in  the 
performance  of  his  duty,  and  without  express 
orders,  did  that  which  he  saw  was  appro- 
priate to  be  done  to  facilitate  the  work  in 
which  be  was  ordered  to  assist.  He  was  un- 
der Berry's  Immediate  control  and  subject 
to  his  orders,  whether  he  gave  directions  for 
each  act  or  not  Berry  was  In  a  position  to 
see  and  either  did  see,  or  by  ordinary  care 
would  have  seen,  the  position  which  plaintiff 
liad  taken,  and  his  silence  after  such  observa- 
tion was  equivalent  to  an  approval  of  that 
position  and  to  an  order  that  the  plaintiff 
should  do  that  which  be  was  then  doing,  so 
far  as  the  operation  then  In  hand  was  con- 
cerned, and  Berry  was  in  actual  control  of 
the  position  of  the  plaintiff  and  of  the  ma-  ' 
cblnery  to  be  operated.  His  choice  of  levers 
was  not  a  part  of  the  work  of  the  same  char- 
acter as  that  of  the  other  men,  but  was  a 
part  of  the  work  i>ertalnlng  to  his  superior 
power  and  functions.  The  case  therefore 
falls  directly  within  the  proviso  above  quoted, 
which  makes  the  defendant  liable  for  his  neg- 
ligence. . 

[2]  It  was  not  necessary  for  the  plaintiff  to 
show  an  ordinance  or  resolution  of  the  coun- 
cil or  other  express  authority  giving  Berry  or 
Carter  directions  to  carry  on  this  work  and 
control  the  men.  It  was  admitted  that  the 
city  was  engaged  in  building  the  aqueduct^ 
and  it  appeared  that  this  was  a  part  thereof, 
and  that  It  was  being  constructed  by  the  city» 
through  its  otilcers  and  agents  duly  authoriz- 
ed, by  means  of  this  dredger  operated  in  this 
manner  by  these  men.  The  authority  was- 
sufficlently  proven, 

[3]  Complaint  Is  made  of  a  ruling  upon  in- 
structions to  the  jury.  The  defendant  asked! 
an  Instruction  to  the  effect  that  it  was  not 
liable  for  the  negligence  of  Berry,  unless  it 
was  shown  that  the  negligence  complained  of 
occurred,  not  only  while  Berry  had  the 
right  to  control  or  direct  the  services  of 
plaintiff,  but  also  that  It  "occurred  in  the 
exercise  of  such  control  or  direction."  The 
court  struck  out  the  clause  quoted  and  in- 
structed the  jury  merely  that  the  defendant 
was  not  liable  unless  it  was  shown  that  the 
negligence  complained  of  occurred  while  Ber- 
ry bad  the  right  to  control  and  direct  the 
services  of  plaintiff.  The  court  did  not  else- 
where instruct  the  jury  that  the  defendant 
would  not  be  liable  unless  Berry's  negligence 
occurred  in  the  exercise  of  his  right  to  con- 
trol or  direct  the  services  of  the  plaintiff. 
We  can  conceive  of  cases  where  such  an  in- 
struction should  be  given.  For  example,  if 
a  foreman,  In  charge  of  men  shoveling  dirt. 
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out  of  a  trench,  shoTild  himself  take  a  shovel 
and  work  in  the  trench  with  the  men,  and  in 
•o  doinff  should  carelessly  strike  one  of  the 
roeo  with  his  shorel,  It  may  be  that,  while 
thas  using  the  shove],  he.wonld  be  a  mere 
fellow  servant  with  them,  and  that  the  mas- 
ter would  not  be  liable  for  the  Injury  caused 
l*y  the  bloif.  If  the  evidence  left  it  doubt- 
ful whether  the  negligent  act  was  done  by  the 
foreman  while  working  In  common  wltb  the 
men  or  while  performing  some  superior  duty 
pertaining  to  his  foremansblp,  the  question 
whether  or  not  such  an  instruction  was  prop- 
er would  arise.  But  here  there  is  no  conflict 
In  the  evidence  with  respect  to  the  character 
of  the  work  Berry  was  doing,  as  compared 
to  that  of  the  plaintiff,  or  concerning  their 
respective  functions  and  relations  at  the  very 
time  of  the  accident  Berry  was  in  control, 
hoth  physically  end  legally,  and  It  was  his 
act  In  e^ierdsing  that  coptrol  that  caused  the 
injury.  The  Jury  could  not  have  found  other- 
wise. The  failure  to  give  the  Instruction  as 
asked,  therefore,  did  not  prejudice  the  de- 
fendant, even  if  we  assume  it  to  be  correct  in 
point  of  law  In  a  case  to  which  it  would  ap- 
ply. 

[4]  This  cause  was  decided  by  the  IMstrict 
Court  of  Appeal,  and  the  decision  of  that 
court  was  vacated  npon  a  petition  for  re- 
hearing, because  of  its  statements  In  regard 
to  the  point  last  mentioned.  The  following 
part  of  the  opinion  of  that  court  upon  anoth- 
er point  was  not  objected  to  upon  the  rehear- 
ing, and  we  think  it  correctly  states  the  law 
on  Oie  subject  to  which  it  relates:  "There 
was  submitted  to  the  Jury  certain  special  In- 
terrogatories, first:  'Did  the  employ^  Berry, 
by  his  words  or  acts,  or  both.  Immediately 
prior  to  the  accident  In  which  plaintiff  was 
Injured,  give  the  plaintiff  reasonable  grounds 
for  believing  that  he  (the  said  Berry)  would 
not  lower  the  ladder  frame  of  the  dredge 
mentioned  In  the  complaint?*  This  question 
was  answered  by  the  Jury  In  the  negative.  It 
is  claimed  by  appellant  that  such  answer  Is 
tnconedstent  with  the  general  verdict,  and 
under  section  626.  Code  of  Civil  Procedure, 
said  Judgment  should  have  been  given  for  de- 
fendant The  intem^tory  is  peculiarly 
and  adroitly  worded,  but  It  in  terms  re- 
stricts the  time  of  notice  to  that  immediately 
preceding  the  accident.  The  whole  of  the 
conversation  with  reference  to  the  movement 
to  be  made  of  the  cable  to  be  employed,  from 
which  the  Inference  might  be  drawn  that  the 
ladder  lowering  cable  would  not  be  disturbed, 
occurred  a  considerable  time  before  the  ac- 
cident, and  not  Immediately  preceding  It 
The  answer  to  the  question  as  framed  Is  not 
therefore  laoonaistent  with  the  general  ver- 
dict The  second  special  interrogatory  was: 
'Dld.the  employe  Berry,  prior  to  the  accident 
In  whidi  plaintiff  was  injured,  inform  the 
plaintiff  that  be  was  about  to  lower  the  lad- 
der frame  of  the  dredge  mentioned  in  the 


complaint?  Answer:  No.'  It  Is  apparent 
that  the  Jury  believed  their  attention  was 
called  by  the  first  Interrogatory  to  the  spe- 
cific time  immediately  preceding- the  injury, 
and  not  to  what  occurred  at  a  more  period 
In  the  progress  of  the  work." 

The  other  points  urged  in  the  briefs  are 
covered  by  what  we  have  already  said,  and 
It  is  annecessary  to  further  discuss  them. 

The  Judgmrait  and  ordex  are  affirmed. 

We  concur:  ANGELLOTTI,  J.;  SLOSS, 
J.;  MELVIN.  J.;  LORIGAN,  J.;  HBN- 
SBAW,  J. 


{m  Cal.  SU) 
CALAVERAS  COUNTY  v.  POE  et  al. 
(Sac.  2090.) 

(Supreme  Court  of  California.    March  27, 
1914.) 

1.  OfFTCBBS    (I    100*)  —  OOICFBITSATIOIT  —  IN- 
CBBABB  OF  COUFBNBATION — VaUOITT. 

Under  Const  art.  11,  I  9,  prohibiting  the 
increase  of  the  compensation  of  county  offi- 
cers during  their  term  of  office,  and  Coun^  Gov- 
ernment Act  (St  1905,  p.  682),  providing  that 
the  salaries  and  fees  provided  for  shall  be  in 
full  compensation  for  all  services,  the  compensa- 
tion of  one  elected  for  the  term  bexinniog  Jan- 
nary  7,  1907.  to  the  consolidated  omcei  of  coun- 
ty clerk,  auditor,  and  recorder,  while  St  1903, 
p.  377,  fixing  the  salair  for  the  recorder  at  $1,- 
500  per  annum,  was  m  force,  may  not  be  in- 
directly' increased  by  the  appointment  of  a 
copyist  for  the  office  of  recorder,  notwithstand- 
lug  Pol.  Code,  I  4267,  aa  amended  by  St  1907, 
p.  607,  fixioK  tSe  salary  of  the  recorder  at  $1,- 
500  per  annum,  and  authorizine  the  recorder  to 
appoint  a  copyist  at  an  annual  salary  of  $900 
to  be  paid  out  of  the  oounty  treasury,  thooi^, 
where  a  statute  provides  a  fixed  salaiy  for  an 
officer  aod  fixed  salaries  for  deputies  payable 
out  of  the  county  treasury,  a  subsequent  law  in- 
creasing tlie  compensation  of  deputies  or  their 
number  will  take  effect  at  once. 

[Ed.  Note.— For  other  cases,  see  Officers,  Gent 
Dig.  §§  152-157 ;  Dec.  DigTl  100.*] 

2.  LnaTATioiT  of  Actions  (|  S4*) — County 
AuniTOB— Issuance  of  Wabbants— Liabil- 

ITT. 

Where  the  incumbent  of  the  consolidated 
offices  of  county  clerk,  auditor,  and  recorder 
could  under  Pol.  Code,  {  4091  et  seq.,  only  is- 
sue as  auditor  warrants  for  legal  demands 
against  the  county,  a  cause  of  action  for  the 
issuance  of  warrants  for  lll^sl  demands  was 
within  Code  Civ.  Proe.  {  338,  subd.  1.  limiting 
actions  on  a  liability  created  by  statute. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  H  161-157;  Dec.  Dig. 
{  34.*] 

Department  2.  Appeal  from  Superior 
Court  Calaveras  County;  A.  I.  McSorley, 
Judge. 

Action  by  the  County  of  Calaveras  against 
Adam  W.  Poe  and  others.  From  a  Judgment 
for  plaintiff,  defendants  appeal.  Affirmed. 

Snyder  ft  Snydn,  of  San  Andreas,  for  ap* 
pellants.  John  Hancock,  Dlst  Atty^  of  San 
Andreas,  for  respondent 

MELVIN,  J.  Defendants  appeal  firom  the 
jndgment  This  case  was  detdded  npon  an 
agreed  statemrait  of  facts.   Adam  W.  Foe 
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was  dnly  elected  to  tbe  consolidated  oflSces 
of  county  clerk,  county  auditor,  and  county 
recorder  of  CalaTeraa  county,  a  county  of 
the  thirty-third  class,  tor*  the  term  beginning 
January  7.  1907.  At  that  time  his  salary 
as  recorder,  was  fixed  by  statute  at  $1,500 
per  annum*  (Stats.  1003,  p.  241),  and  tbe 
"County  Government  Ac^*  also  contained  the 
following  provision:  "The  salaries  and  fees 
proTlded  for  in  this  act  shall  be  in  full  com- 
pensation for  all  services  of  every  kind  and 
description  rendered  by  the  officers  herein 
named  either  as  oBIcas  or  ex  oflBdo  officers, 
their  deputies  and  assistants,  unless  In  this  act 
otherwise  provided,  and  all  deputies  employ- 
ed shall  be  paid  by  their  principals  out  of 
tbe  salaries  hereinbefore  provided,  unless  in 
this  act  otherwise  provided."  Stats.  1905,  p. 
682.  Subsequently  section  4202  of  the  Politi- 
cal Code  was  amended  with  reference  to 
counties  of  the  thlrty-third  class  to  read  sb 
follows:  "The  county  officers  shall  rec^ve  as 
compensation  for  the  services  required  of 
them  by  law  or  by  virtue  of  their  ofiOce,  the 
following  salaries,  to  wit:  *  *  •  Tlie  re- 
corder, one  thousand  five  hundred  dollars 
per  annum.  In  counties  of  this  class  the  re- 
corder may  appoint  a  copyist  tor  service  in 
his  office,  which  office  of  copyist  for  the  conn- 
ty  recorder  is  hereby  created,  and  said  copy- 
ist shall  receive  as  compensation  fbr  his  serv- 
ices the  sum  of  nine  hundred  dollars  per  an- 
num, to  be  paid  out  the  county  treasury  in 
equal  monthly  installments  In  the  same  man- 
ner and  at  the  same  time  as  other  county  of- 
ficers are  paid."  Stats.  i9(yi,  p.  507.  There- 
after, on  April  1,  1007,  Adam  W.  Poe  ap- 
pointed J.  A.  Smith  coi^t  under  the  provi- 
sions of  said  section  4202  of  the  Political 
Code  as  amended  In  19OT,  and  the  said  Poe 
continued,  as  auditor  from  May  6,  1907,  to 
Bforch  7,  iSlO,  to  draw  warrants  for  the 
monthly  salary  of  said  Smith  as  cc^yist. 
These  warrants  were  duly  paid  by  tbe  oonn< 
ty  treasuEer.  Ttila  action  was  one  by  tbe 
connty  for  the  repayment  of  the  moneys  thus 
expended  upon  the  ttieory  tiut  the  auditor 
waft  without  authority  to  order  the  payment 
of  Smith's  salary.  The  amount  demanded 
was  12,826,  but  the  court  found  tlmt  tiie 
payments  made  In  Uay  and  June,  1907,  were 
barred  by  the  ^visions  of  subdivlelon  1  of 
section  338*  Code  of  Civil  Procedure.  Judg- 
ment was  ^ven  against  Foe  for  $2^76  and 
against  the  other  defendants,  who  were  the 
sureties  on  bis  official  bond,  but  as  they  bad 
become  such  snreties  on  April  2^  1900,  their 
Joint  and  several  liability  upon  such  Judg- 
ment was  found  by  the  court  to  be 

[1]  The  trial  court  held  tiiat  the  creation 
of  tiie  office  of  copyist  and  the  provision  tor 
the  paymoit  of  sncfa  official  violated  the  pro- 
vision of  tiie  state  Constitution  prohibiting 
the  Increase  of  tiie  compensation  of  a  coun- 
ty officer  during  his  term  of  oSiix.  Const 
art  11,  i  S.  TtOa  was  in  accord  with  the  de- 
cisions. It  is  fixed  and  settied  law  in  this 
state  tha^  where  at  the  beginning  of  an  of- 


ficer's term  the  statute  allows  him  a  gross 
sum  to  cover  his  compensation  and  all  the 
expenses  of  his  office,  such  emolument  may 
not  be  dlrecUy  liicreased  by  a  statute  allow- 
ing a  larger  sum  nor  indirectly  by  the  crea- 
tion of  the  office  of  a  depnty  to  be  paid  by 
the  county.  Dougherty  v.  Austin,  94  CaL  603, 
26  Pac  834.  29  Paa  1002,  16  U  R  A.  161; 
Humlston  r.  Shaffer,  145  CaL  196,  78  Pac. 
661;  Elder  v.  Garey,  19  Cal.  App.  776,  127 
Paa  826 ;  Hanson  v.  Underbill,  12  CaL  App. 
546,  107  Pac.  1016;  AppIestiU  T.  Gary.  18 
Cal.  Ai^  3S7,  123  Pac.  22& 

Where  the  statute  provides  a  fixed  salary 
for  an  officer  and  fixed  salaries  for  deputies, 
all  payable  out  of  the  county  treasury,  a  sub* 
sequent  law  Increasing  the  compensation  of 
the  deputies  or  thdr  number  will  take  ef- 
feet  at  once.  Tulare  County  v.  May,  118  Gal. 
304,  60  Pac.  Newman  v.  Lester,  11 

Cal.  App.  677,  106.  Pac  786.  Tbe  facte  of 
this  case,  however,  do  not  bring  it  within  tbe 
exception  announced  by  tiie  cases  last  dted. 
Indeed,  the  attempted  creation  of  the  office 
of  copyist  was  exactly  similar  to  the  effort 
to  provide  additional  deputies  which  the 
court  considered  in  Hanson  v.  Underhlll,  su- 
pra. Calling  tile  assistant  "copyist"  did  not 
in  any  way  diange  the  rule.  We  ere  there* 
fore  forced  to  the  conclusion,  under  the  an- 
tiiorittea,  that  the  allomnce  of  the  claims 
of  Smltii  as  copyist  was  without  authority. 

[2]  Aivellant  contends  that  there  is  no 
statutory  provision  for  the  recovery  of  mon* 
ey  paid  upon  the  warranto  approved  in  good 
faltb  by  an  auditor.  He  denies  tiiat  any  such 
authority  arose  under  section  4005b  of  the 
Political  Code  because  that  section  autbor- 
\sa  the  district  attorn^  to  Institute  suit 
against -the  pers(Hi  or  persons  In  whose  fav- 
or the  warrant  or  warranto  not  authorized 
by  law  shall  have  been  drawn,  when  sn^ 
persons  shall  have  received  the  money.  It 
may  be  forcibly  argued  that  section  4005b 
of  the  Political  Code  does  apply  to  defend- 
ant Poe  because  in  contemplation  of  law  the 
money  paid  to  his  copyist  was  an  increase 
of  his  compensation  and  therefore  uAfgbt  be 
regarded  as  a  payment  to  him.  The  section 
dted  Is  not,  however,  tiie  only  statute  which 
tile  iflaintiff  might  Invoke  to  sustoln  this  ac- 
tion. The  office  of  auditor  Is  created  by 
stotute.  Hie  duty  of  the  defendant  as  au- 
ditor was  to  refuse  to  sanction  -any  Illegal 
claim  against  t^e  county.  BiB  offldal  obliga- 
tions were  fixed  by  statute  (section  4091  et 
seq.  of  the  PoL  Code),  and  be  might  only  Is- 
sue warranto  fior  debto  or  demands  against 
tbe  county  whldi  were  authorized  by  law  to 
be  allowed  to  some  pa«on.  Consequently  a 
cause  of  action  tm  a  violation  of  his  statu* 
tory  &atj  was  upon  a  liability  created  by 
stotute  within  the  meanlns  of  section  888, 
subdlvlBlon  1,  Code  of  Civil  Procedure.  Coun- 
ty of  Sonoma  v.  Hall,  182  Cal.  583,  62  Paa 
257,  812,  66  Pac  12,  459;  Hlgby  T.  Calaveras 
County,  18  Cat  179;  People  v.  Van  Mess,  70 
Cal.  124,  IS  Pac.  13a 
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We  have  not  overlooked  the  fact  that  this 
case  presents  features  of  great  hardship.  In 
nearly  every  case  lovolrlng  the  same  princi- 
ples, a  person  appointed  under  a  statute  of 
doubtful  constltQtlonaUty  as  applied  to  the 
deputies  of  Incumbents  was  seeking  to  com- 
pel the  county  to  pay  his  salary.  It  Is  to  be 
regretted  that  the  legality  of  the  appoint- 
ment by  the  defendant  Poe  of  a  copyist  to  as- 
sist him  In  his  oBlclal  capacity  as  records 
was  not  tested  by  appropriate  proceeding  Im- 
mediately after  said  appointment  was  made. 
Unfortunately  snch  course  was  not  pursued, 
bnt  the  failure  to  test  the  question  tiien  and 
the  consequent  loss  to  Mr.  Poe,  who  doubtless 
acted  In  good  faith,  does  not  alter  the  prin- 
ciples and  precedents  which  were  binding  up* 
on  the  learned  trial  Jndee  and  an  equally 
binding  upon  us. 

The  Ju^ment  is  aflbmed. 

We  concur:  HBNSBAW,  J.;  LOBIQAM,  j. 


(U7  Cal.  500) 

CHAMBEBLAIN  ▼.  SOUTHBIBN  CALIFOR- 
NIA BDISON  GO.    (L.  A.  3189.) 

(Sapreme  Court  of  OaliftHmla.    Mardi  26, 
1914.) 

L  Habteb  ANn  SntTANT  a  302*)— Scora  or 

Ehplotubnt. 

L.,  an  employ^  of  defendant  electric  li^ht 
and  power  company,  owned  an  automobile  which 
needed  repairing,  and  defendant's  general  store- 
keeper directed  the  driver  of  one  of  its  automo- 
bile trucks  used  in  distributing  supplies  to  go 
to  L.*s  residence  with  the  trade  and  bring  his 
aotomobile  to  defendant's  shop  for  repairs  and 
the  driver,  while  doing  so,  negligently  injured 
plaintiff.  Thm  driver  was  undor  the  storekeep- 
er'a  direction,  but  was  aUo  subject  to  the  orders 
of  the  president,  manager,  or  assistant  general 
manager.  After  L's  aotomobile  was  repaired 
at  defendant's  shop,  a  bill  was  rendered  to  him 
by  defendant  for  the  actual  cost  of  the  labor 
and  material  used,  and  was  paid.  Held,  that 
the  driver  of  defendant's  track  was  acting  with- 
in the  scope  of  bis  employment  at  the  time,  so 
as  to  make  defendant  liable  for  his  n^ligence. 

[Ed.  Notfc— For  other  cases,  se«  Master  and 
Servant,  Cent  Dig.  H  1217-mi,  1226,  1229; 
Dea  Dig.  }  302.*! 

2.  CORPOBATIONS    (}    ^1*)  —  LlABUJTT  rOB 

ToBTS— Ultba  Yibbs  Act. 

Defendant  cannot  escape  liability  for  plain- 
ttfTs  injaries  on  the  ground  that  it  was  acting 
lieyond  Its  pow«n  and  ordinary  corporate  par- 
poses  in  having  the  automobile  of  its  employe 
brought  to  its  shop  for  repairs;  the  defense  of 
ultra  vires  not  bemg  available  In  such  a  case. 

[Ed.  Note.— For  other  cases,  see  Corporatlona 
Cent  Dig.  i  1902;  Dec  Dig.  }  491.*] 

8.  CORPORATIONB    (8    492*)  —  LlABItlTT  FOB 

ToBTS— Ultba  Vibes  Acts. 

A  corporation  is  civilly  liable  for  torts  com- 
mitted by  its  servant  acUng  within  the  scope 
of  his  employment,  though  It  did  not  anthorue 
the  particular  act  or  ratify  It. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  t  1903;  Dec  Dig.  |  492.*) 

D^artment  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  H.  T.  Deeding. 
Judge. 


Action  by  Caleb  Chamberlain  against  the 
Southern  California  Edison  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

H.  H.  Trowbridge,  of  Los  Angeles,  for  ap- 
pellant Newman  Jones,  of  Riverside,  and 
Mark  A.  Somers,  of  Los  Angeles  for  respond- 
ent 

MBLVINt  J.  Defiendant  appeals  from  a 
Judgment  in  fiivor  of  plaintiff  for  $2,000, 
awarded  as  damages  tor  personal  Injuiiea. 

Ibe  Southern  Galifoznia  Edleon  Company 
la  a  corporation  engaged  hi  the  business  of 
manufacturing  and  distilbating  electridtgr 
for  light,  beat,  and  pow».  One  of  Its  em- 
ployte,  J.  A.  IJghthlpe,  owned  an  automobile 
which  was  In  need  of  revBirs-  The  graeral 
storekeeper  of  the  corporation  was  W.  T. 
Sterling,  and  J.  O.  Bobso  was  the  drlvw  of 
one  of  the  company's  aatomobUe'trndEs  used 
In  distributing  supplies.  Bosso  was  under 
Sterling's  direction,  but  was  aubject  to  or- 
ders also  from  the  president,  the  general 
manage,  or  the  assistant  general  manager. 
Sterling,  the  storeke^r,  ordered  Bosso,  the 
cluuffeur,  to  go  to  the  r^dence  of  Lighthlpe 
with  tlie  company's  trade  of  which  Bosso 
was  the  driver  aiid  to  bring  Ltghthlpe's  mo- 
tor car  to  the  shop  which  the  cmvoratlrai 
maintained  for  the  repair  of  its  own  motor 
vehicles,  nils  order  was  obeyed  and  whUe 
Rosso  waa  towing  L^thlpe's  automobile. 
Caleb  Chamberlain  was  injured  through  the 
cardessness  and  negligence  of  Bosso.  It 
was  shown  that  Llghtbipe's  autcHnohlle  was 
reiMUred  at  the  company's  sho^  that  a  bill 
was  rendered  by  the  corporation  and  paid  by 
liighthip^  and  that  the  charges  so  made 
and  paid  amounted  to  the  actual  cost  to-  the 
company  of  the  material  and  labor.  .  Both 
tlie  corporation  and  Lighthlpe  were  made  de- 
fendants in  this  suit,  bnt  upon  motion  of  the 
plaintiff  the  action  against  the  latter  was 
dismissed,  and  Judgment  was  entered  against 
the  Southern  California  Bdlson  Company. 

The  sole  attack  of  Uie  appellant  is  upon 
that  part  of  the  findings  which  dedare  that 
the  motor  truck  was  in  diarge  of  a  servant 
of  tibe  Southern  California  Bdlson  Company 
at  the  time  of  the  Infliction  of  tiie  injuries 
upon  Chamberlain.  In  this  behalf  Che  assist- 
ant general  manager  of  the  corporation  testt- 
fled  that  he  bad  not  instanicted  Sterling  to 
send  for  Llghtbipe's  autofiioblle.  It  was  not 
denied,  however,  that  Sterling  did  give  the 
order  to  Bosso,  and  there  was  no  proof  that 
some  one  higher  in  auQiority  than  the  assist- 
ant general  manager  did  not  order  the  woi^ 
to  be  done,  ^e  defendant's  articles  of  fnr 
corporation  were  Introduced  In  evidence,  and 
attention  is  called  to  the  &ct  that  the  re- 
pairing of  automobiles  is  not  one  of  the  pur- 
poses for  which  It  was  organized. 

[1]  The  contention  of  appellant  is  that 
Bosso  was  not  engaged  In  his  master's  busl- 
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neas  at  the  time  of  the  infliction  of  the  In- 
jtiries  npou  plaintitf  but  was  acting  for  Ught- 
hipe.  It  is  true  that  Rosso  In  the  course  of 
his  examination  said:  "I  was  in  charge  of 
tliat  machine  but  I  was  not  exactly  doing 
work  for  them,  I  was  towing  a  machine  for 
LIghtbipe."  But  in  almost  the  next  breath 
he  said:  "I  got  my  orders  from  W.  T.  Ster- 
ling, the  general  storekeeper  of  the  Southern 
GalUomia  Edison  Company,  the  one  I  was 
employed  under. "  Later  in  bis  examination 
Rosso  admitted  that  Llghthlpe  had  never 
spoken  to  blm  about  the  motor  car.  Conse- 
quently the  court  was  justified  In  rejecting 
Rosso's  conclusion  that  be  was  working  for 
the  owner  of  the  vehicle  which  was  being 
towed  at  a  time  when  Rosso  was  acting  un- 
der the  orders  of  his  superior  in  the  defend- 
ant's onploy,  driving  the  defendant's  motof 
truck  and  drawing  pay  from  the  defendant  as 
Its  servant,  According  to  the  undisputed 
facts  in  the  case  the  defendant  was  clearly 
liable.  It  makes  no  difference  tliat  Rosso's 
usual  employment  was  the  distribution  of 
supplies.  His  business  was  to  operate  his 
motor  truck  under  the  orders  of  his  superior, 
and  that  was  exactly  what  be  was  doing  at 
the  moment  when  bis  carelessness  caused 
tiie  Injury  to  plaintiff.  The  defense  of  ultra 
vires  is  untenable.  If  the  defendant  were 
a  natural  person  and  should  order  bis  serv- 
ant to  bring  an  automobile  to  bis  place  of 
business,  Uiere  would  be  no  donbt  of  his 
liability  for  such  a  tort  as  this  occnrring 
during  tlie  time  when  bis  command  was  in 
process  of  execution.  He  oould  not  justly 
defend  upon  the  tibeory  that  he  was  a  bank- 
er and  not  a  blat^ksmltlL  It  would  make  no 
difference  If  he  Intended  to  use  the  automo- 
bile, after  repairing  it,  In  transporting  flre- 
arois  across  the  Mexican  border. 

[2]  -Upon  a  like  .principle  the  defmdant  oor^ 
po ration  may  not  escape  liability  for  the 
torts  of  Its  servants,  acting  under  its  orders, 
upon  the  theory  that  It  Is  not  aathorliEed 
to  make  repairs  upon  the  Instrnmentality 
which  caused  the  damage.  Td  hold  other- 
wise would  be  to  0ve  to  an  artificial  person 
immunity  not  enjoyed  by  a  natural  one.  A 
corporation  acts  tbjrough  Its  officers  and 
servants.  When  the  plaintiff  established  the 
Act  that  the  driver  of  the  motor  truck  was 
a  servant  of  the  defendant  acting  under  or- 
ders of  one  of  Its  officers  who  had  authori- 
ty to  direct  him  iu  his  work,  a  prima  facie 
case  was  established  In  favor  of  plaintiff. 
This  contUtlon  was  not  changed  by  reason 
of  the  fact  that  the  assistant  general  man- 
ager did  not  order  the  work  to  be  done  on 
Ll^tfalpe's  automobll&  The  fact  remains 
that  one  having  apparent  authority  gave  the 
order,  and  no  showing  was  made  that  this 
authority  was  not  real — indeed,  all  of  the 
circumstances,  including  the  collection  of  the 
cost  of  repairs,  point  to  the  existence  of  an 
agreement  between  the  corporation  and  its 
employe  by  which  the  latter's  automobile 
waa  to  be  taken  to  the  former's  shop  and 


there  to  be  put  in  proper  condition.  Wheth- 
er such  a  contract  was  or  was  not  beyond  the 
granted  powers  of  the  corporation  is  immate- 
rial. In  either  view  the  corporation  would  be 
responsible  for  torts  committed  by  Its  serv- 
ant The  rule  is  that  actions  like  the  one  at 
bar,  being  founded  not  upon  contract,  but 
upon  tort,  the  defense  of  ultra  .vires  la  not 
available.  In  an  action  arising  ex  delicto 
like  this  one,  It  makes  no  difference  what 
sort  of  a  contract  the  party  causing  the  in- 
jury may  have  been  performing  when  the 
Injury  was  inflicted.  Central  R.  R.  Co.  & 
Banking  Co.  v.  Smith,  76  Ala.  582,  S2  Am. 
Rep.  353;  10  Gyc.  1207.  1206. 

[3]  "Under  the  rule  of  respondeat  superior 
a  corporation  is  dvUly  liable  for  torts  com- 
mitted by  its  servant  or  agent  while  acting 
within  the  scope  of  his  employment,  although 
the  corporation  neither  authorized  the  do- 
ing of  the  particular  act  nor  ratified  it  after 
it  was  done."  See  10  Cyc.  1206,  and  cases 
cited.  In  the  case  at  bar  the  servant  acted  by 
authority,  and  the  prindpal  ratified  bis  act 
by  repairli^,  for  a  consideration,  the  motor 
car  wbldi  he  had  takoi  to  its  shop. 

Appdlantfa  counsel  dte  certain  cases  In 
which  owners  of  automobiles  and  other  agen- 
cies have  been  hdd  not  to  be  liable  for  in- 
juries inflicted  by  servants  acting  without 
authority.  E^ht  of  the  dted  decisions  in- 
volve the  principle  Uiat  a  diauffeur  usli^  his 
master's  car  on  his  own  private  traalness  Is 
not  acting  vlthln  the  scope. of  his  employ- 
ment and  that  his  tort  is  not  Imputable  to 
the  owner  of  tiie  automobile.  These  eases 
are:  Lotz  v.  Hanlon.  217  Pa.  340,  66  Atl. 
526,  10  L.  B.  A.  (N.  S.)  202,  118  Am.  St  Rep. 
922, 10  Ann.  Cas.  731;  DanforOi  t.  Fisher,  75 
N.  H.  Ill,  71  Atl.  535,  21  L.  B.  A.  (N.  S.)  93, 
139  Am.  8t  Rep.  670;  Slater  v.  Advance 
Thresher  Co.,  97  Hinn.  306.  107  N.  W.  133. 
5  li.  R.  A.  <N.  S.)  598;  Steffen,  Adm'r,  v.  Hc- 
Naughton,  142  Wis.  51,  124  N.  W.  1016,  26 
U  R.  A.  (N.  S.)  382, 10  Ann.  Cas.  1227;  JoneH 
V.  Hoge.  47  Wa^  664.  92  Paa  433.  14  L.  R. 
A.  (N.  S.)  216,  125  Am.  St  Bep.  915 ;  Dally 
V.  MaxwelL  152  Mo.  App.  424. 133  S.  W.  351; 
Doran  v.  miomsm,  74  N.  J.  Law,  445,  66  Atl. 
897;  Reynolds  v.  Buck,  127  Iowa,  602,  103 
N.  W.  946.  They  have  no  application  to  the 
facts  of  tbiB  case,  because  In  each  of  those 
cases  there  was  an  absence  of  authorisation 
on  the  part  of  the  owner  for  the  use  of  the 
motor  vehide,  while  In  the  case  before  us 
the  driver  was  not  engaged  upon  his  own 
private  business.  Hartley  v.  Miller,  1^  Mich. 
116^  130  N.  W.  336.  33  L.  R.  A.  (N.  S.)  81. 
was  a  "borrowing"  case,  the  injuries  for 
which  damages  were  sought  having  resulted 
from  the  negligent  driving  of  one  ^0  had 
borrowed  another  man's  automobile.  The 
owner  was  properly  held  blamelesa  In 
Clark  V.  Buckmoblle  Co.,  107  App.  Div.  121, 
94  N.  Y.  Supp.  772,  the  evidence  showed  that 
an  employe  of  the  defendant  corporation 
who  had  been  absent  from  the  dty  on  his 
own  private  business  telephoned  from  the 
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■taUon  on  bis  return,  asking  another  employ^ 
to  call  for  him  In  a  motor  car  belonging  to 
tb^  mployer.  The  request  was  compiled 
with,  and  on  Oke  return  ixtp  from  the  station 
plaintiff  was  Injured  because  of  the  careless 
driving  of  the  vehlclfc  It  was  held  that  a 
verdict  in  favor  of  the  plaintiff  was  against 
the  wdght  of  the  evidence  because  the  men 
were  not  acting  within  the  acope  of  thdr 
employment  The  case  of  Brown  v.  Jarvls 
Engineering  Company,  160  Mass.  76,  43  N. 
El  1118,  32  L.  R.  A.  606, 65  Am.  St.  R^  382. 
was  also  very  different  from  the  one  at  bar. 
Several  workmen  under  the  supervision  of  a 
foreman  and  emjdoyed  by  the  defendant, 
were  engaged  In  laying  certain  brldcwork  in 
the  basement  of  a  building.  A  van  contain- 
ing heavy  rolls  of  paper  was  Incked  up  to 
tlie  rear  entrance  of  the  building,  and  it  be- 
came necessary  for  tbe  deftoedant^s  foreman 
and  bricklayers  to  eeasB  the  work  upon  which 
they  bad  been  engaged  until  the  paper  had 
been  unloaded  and  rolled  into  the  basement 
Plaintiff  was  the  driver  of  the  van.  .  With- 
out his  knowledge  or  request  one  of  defend- 
ant's men  went  upon  the  dray  for  the  pur- 
pose of  assisting  In  the  unloading  of  the 
paper  and  there  set  in  motion  one  of  the 
rolls,  which  fell  upon  plaintiff,  injuring  him 
severdy.  There  was  some  testimony  that 
the  foreman  had  ordered  his  men  to  assist  in 
unloading  the  wagon  so  that  the  bridclaying 
.  work  would  not  be  delayed  too  long.  It  was 
held  that  eren  If  be  did  give  such  order, 
the  acts  of  the  servants  of  defendant  were 
not  the  necessary  or  natural  or  proper  re- 
sult of  anything  that  they  were  employed  to 
do.  In  the  case  at  bar  the  towing  of  the 
automobile  was  tbe  natural  result  of  the  or- 
der which  Rosso  had  received  from  his  su- 
perior. Hlggins  V.  Western  Union  Tel.  Co.. 
156  N.  T.  76,  50  N.  E.  500,  66  Am.  St  Hep. 
537.  was  a  case  in  which  the  owner  of  a 
building  was  held  not  to  be  liable  for  In- 
juries inflicted  upon  a  mason  by  the  careless- 
ness of  an  operator  of  one  of  defendant's 
elevators.  But  in  that  case  the  conductor 
of  the  elevator,  having  suspended  the  work 
of  carrying  passengers,  operated  the  ele- 
vator for  the  accommodation  of  the  mason 
under  the  latter't  direction,  and  while  be 
was  so  doing  the  mason  was  injured  through 
the  conductor's  negligence.  The  mere  state- 
ment of  the  facts  of  that  case  shows  that 
the  discussion  contained  in  the  opinion  there 
can  have  little  value  in  this  case,  because  of 
the  totally  different  facts  here  involved. 

The  true  rule  is  stated  In  the  opinion  in  the 
case  of  Moon  v.  Matthews,  227  Pa.  493,  76 
AtL  219,  29  L.  R,  A.  (N.  S.)  865,  136  Am.  St 
Rep.  902.  In  that  case  it  was  contended 
that  the  chauffeur  who  had  been  driving  the 
defendant's  automobile  was  acting  outside 
the  scope  of  bis  employment  at  the  time  the 
plaintiff  was  struck  by  the  car.  Defendant 
testified  that  the  accident  occurred  during 
his  absence,  and  that  he  had  forbidden  the 


chauffeur  to  take  the  car  out  of  the  garage 
while  he  (tbe  owner)  was  away.  It  was 
shown,  however,  that  tbe  man  was  acting 
in  obedleoce  to  the  command  of  the  defend- 
ant's ^t».  a  member  of  his  household.  The 
court  said  in  part :  "It  was  shown  that  the 
automobile  belonged  to  defendant  and  at 
the  time  of  the  accident  was  being  operated 
by  his  regular  chaufteur,  not  upon  any  er- 
rand of  his  own.  or  to  serve  his  own  pur- 
poses,  but  in  obedience  to  the  order  of  a 
member  of  defendant's  family.  That  the  oc- 
cupants of  the  car  were  friends  of  def«id- 
ant,  and  guests  of  his  sister,  and  tbe  errand 
upon  which  the  car  was  taken  was  entire 
proper  and  fitting  in  Itself.  Under  such  cir- 
cumstances, the  burden  was  upon  the  de- 
fendant to  show  that  the  chauffeur  was  not 
acting  within  the  scope  of  Ids  em^oyment, 
and  upon  the  business  for  which  he  was 
employed  by  his  master.  The  test  is  wheth- 
er the  act  was  done  in  the  prosecution  of  the 
business  in  which  the  servant  was  employed 
to  assist  If  it  was,  the  master  is  responsi- 
ble. The  fact  that  while  acting  for  the  mas- 
ter, he  may  have  disobeyed  his  commands, 
does  not  take  the  act  out  of  the  scope  of 
his  employment  McClung  v.  Dearbome,  1S4 
Pa.  396  [19  AtL  698,  8  L.  B.  A.  204.  10  Am. 
St  Rep.  70S]."  The  reasoning  In  the  opinion 
In  the  case  of  Jessen  v.  Peterson,  Nelson  & 
Co..  18  Cal.  App.  350,  123  Pac.  219.  also  sup- 
ports the  conclusions  which  we  have  reached. 

The  evidence  abundantly  sustains  the  find- 
ing which  is  attacked.  Tb»  Judgment  Is  ac- 
cordingly affirmed. 

We  concur :  HBNSHAW,  J.;  LOBIOAN,  J. 


(167  Cal.  532) 
NATIONAL  BANK  OF  CALIFORNIA  v. 
MINER  et  al.   (L.  A  3211.) 

(Supreme  Court  ot  Cahfornia.   March  28, 
1014.) 

1.  Banks  and  Banking  ({  189*)— Cashier's 
Check— Mistake — Mutuality. 

A  bank  can  rely  on  mistake  as  the  defense 
to  an  action  upon  a  cashier's  check,  even  thoogh 
tbe  mistake  was  not  a  mutual  one. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
RankiDr,  Cent  Dig.  H  720-732,  736;  Dec.  Dig. 
I  189.»I 

2.  Banks  and  Banking  (g  189*)— Cashier's 
Check  —  Findings  —  Construction  — 
"Supposition." 

A  finding  that  the  cashier  of  a  bank  gave 
a  check  pursnant  to  hia  suppositiOD  that  the 
drawer  of  the  check,  iu  exchange  for  which  the 
cashier's  check  was  given,  had  a  deposit  with 
the  bank  is  a  finding  that  the  cashier  believed 
the  drawer  had  sufficient  money  on  deposit  to 
meet  the  check;  tbe  word  "suppositioD"  being 
uaed  as  an  equivalent  of  belief. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  720-732.  736;  Dec.  Dig. 
§  189.*I 

3.  Banks  and  Banking  <S  180*)— CAStnER'ff 
Check— Action  . 

l-lndings  and  evidence  which  show  that  a 
bank  cashier  issued  a  cashier's  check  in  ex- 
change for  another  check  under  the  mlsiaken 
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belief  that  a  atamp  on  sach  check  was  the  ap- 
proval stamp  of  a  teller  of  the  bank,  and 
that,  on  discovering  the  mistake,  immediate  no- 
tice was  given  to  the  payee  of  the  cashier's 
check  that  it  was  issued  without  coosideration 
and  by  mistake,  eufficienti;  show  that  the  cash- 
ier's check  would  not  have  been  issued  if  the 
bank  had  known  that  the  drawer  of  the  other 
check  was  not  a  depositor. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  IS  729-732,  7S6;  Dea  Kg. 
1 189.  •! 

4.  ESTOFFEL    (S    72*)  —  PEBSONB  BQUAIXT 

Civ.  Code,  §  3543,  providing  that,  where 
one  of  two  innocent  persons  must  suffer  by  the 
act  of  a  third  person,  be  whose  negligence 
it  happened  must  be  toe  sufferer,  does  not  pre- 
vent recovery  of  money  paid  or  a  check  given 
by  mistake,  even  though  negligent,  where  the 
other  party  has  not  changed  bis  position  to  bis 
detriment. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  1  188;  Dec.  Dig.  {  72.*] 

6.  Banks  and  Banking  <S  189*)— Casnies's 
Check  — Mistake— Want  of  Conbhoeba- 

TION. 

Plaintiff  bank  accepted  from  a  debtor  a 
check  drawn  by  J,  upon  defendant  bank,  and 
gave  the  debtor  a  tentative  credit  upon  its 
booka.  When  J.'s  check  was  presented  to  de- 
fendant bank,  the  cashier,  mistakenly  supposing 
that  J.  had  sufficient  funds  to  meet  the  check, 
issued  a  cashier's  check,  payable  to  the  plaintiff 
bank,  which  thereupon  gave  the  debtor  abso- 
lute credit  for  the  amount  on  its  booka  but 
made  no  statement  to  him.  The  defendant 
bank  discovered  the  miatake  and  notified  the 
pluipHff  iKtnk  thereof  within  an  hour.  Held, 
that  the  plaintiff  bank  had  not  parted  with  val- 
ue or  changed  its  position  in  reliance  upon  the 
cashier's  check,  and  the  defendant  bank  could 
therefore  set  up  mistake  and  want  of  consider- 
ation as  defenses. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  720-732,  736:  Dec  Dig. 
i  ISO.*! 

Department  2.  AK)ea]  from  Superior  Coort, 
Los  Angeles  County;  Gavin  W.  Craig,  Judge. 

Action  by  the  NaUonal  Bank  of  California 
against  G.  B.  Miner,  the  First  National  Bank 
Of  Los  Angeles,  and  others.  Judgment  for 
plaintiff,  and  defendant  Elrst  National  Bank 
of  Los  Angeles  appeals.  Reversed. 

Snint  Gray  &  Barker^  of  Los  Angeles,  for 
appellant.  Oscar  A.  Trlppet,  of  Los  Angeles, 
for  respondent 

HENSHAW.  J.  This  action  was  brought 
by  the  plaintiff  to  foreclose  Its  pledge  of  cer- 
tain securities,  collateral  obligations  of  the 
defendant  Miner,  who  was  a  depositor,  client 
and  debtor  of  the  plaintiff  bank.  As  affect- 
ing the  First  National  Bank  of  Los  Angeles, 
defendant  cross-compIalnant,  and  appellant 
herein,  the  plaintiff  sought  to  recover  f  2,970 
upon  a  cashier's  check  drawn  by  defendant 
bank  in  favor  of  the  plaintiff.  The  defense 
of  the  defendant  bank  was  of  nonliability 
growing  out  of  lack  of  consideration  and  of 
a  mistake  oonlnjurlous  to  the  plaintiff,  and 
which  therefore  appellant  waa  entitled  to 
rectl^.  The  facts,  In  brief,  are  these :  Min- 
er had  a  commercial  deposit  In  plaintiff's 
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bank  and  likewise  owed  it  mon^  npm  an 
overdne  promissory  notCL  Upon  a  certain 
day  be  presented  to  the  plaintiff  bank  for 
deposit  to  the  credit  of  bis  account  the  check 
of  one  A.  B.  Johnson  drawn  in  favor  of  blui- 
sh upon  appellant  bank.  A  conditional  cred- 
it waa  given  by  respondent  baidE,  and  the 
duck  was  presented  by  the  messenger  of  re- 
BPondent  bank  to  appellant  bank  for  pay- 
ment Hie  a^llant  bank's  paying  depart- 
ment Is  divided  amongst  a  number  of  tellers 
and  corresponding  bookkeepers.  The  depos- 
itors are  numbered  alphabettoilly,  and  a  cer- 
tain number  of  them  so  arranged  are  as- 
s^ed  to  teller  1,  another  alphabetical  at- 
rangement  to  t^er  2,  and  so  on;  there  be- 
ing eight  such  divisions.  In  practice,  when 
such  a  check  is  presented  for  payment  it  Is 
referred  to  the  teller  of  the  prop»  depart- 
ment, who  "O.  K.'s"  It  by  a  teller's  stamp, 
which  O.  K.  Imports  the  declaration  that  the 
check  Is  good,  that  the  drawer  Is  a  depositor 
and  has  In  the  bank  funds  snfficlent  to  meet 
It  With  this  teller's  O.  K.  It  Is  passed  on 
to  the  draft  teller,  who  In  turn  prepares  the 
bank's  check  or  draft  and  presents  It  to  the 
cashier  or  assistant  cashier  for  execution. 
In  this  case  It  appears  that  the  check  bore  a 
stamp  very  similar  to  the  O.  K.  stamp  of  pay- 
ing teller  No.  3.  Coming  Into  the  hands  of 
the  draft  teller,  he  was  misled  Into  believing 
that  the  stamp  which  It  bore  was  the  stamp 
of  his  bank's  own  proper  teller,  and  so  pre- 
pared the  check  executed  by  the  assistant 
cashier  to  the  respondent  bank  in  payment  of 
Johnson's  check,  and  it  was  delivered  to  the 
respondent  bank.  Within  an  hour  the  error 
and  mistake  were  discovered.  Johnson  was 
not  a  depositor  In  the  bank  and  had  no 
funds  therein.  The  respondent  bank  was  Im- 
mediately notified,  and  the  Johnson  check 
was  tendered  to  it  with  a  demand  for  the 
return  of  appellant's  check.  Tbe  tender  and 
demand  were  refused.  The  appellant  bank. 
In  turn,  refused  to  pay  the  check  issued  un- 
der these  circnmstancea,  and  this  Uttgatlon 
followed. 

These  are  the  uncontroverted  evidentiary 
facts,  though  tbe  findings  of  fact  are  In  some 
respects  pnxzMug  and  confusing.  Those  find- 
ings are  as  follows:  "That  the  cashier's  check 
issued  by  the  defendant  First  National  Bank 
to  tbe  plaintiff  was  issued  in  payment  of  the 
check  of  said  A.  R.  Johnson.  That  the  said 
cashier's  check  issued  by  the  First  National 
Bank  was  not  executed  by  mistake  of  said 
First  National  Bank,  nor  upon  the  erroneous 
supposition  that  said  A.  R.  Johnson  then  and 
there  waa  a  depositor  In  said  bank  and  had 
to  his  credit  tile  sum  of  ¥2,870.  That  said  A.  R. 
Johnson  was  not  then  and  there  a  depositor 
of  said  defendant  First  National  Bank  and 
did  not  then  and  there  have  any  account 
whatever  with  said  defendant,  and  had  no 
money  whatever  to  his  credit  with  said  de- 
fendant  That  .said  castaler'a  check  of  tbe 
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First  NaHona!  Bank  was  given  to  plaintiff 
pnrsuant  to  a  sDppoaltion  at  the  officers  of 
mid  bank  that  >ald  A.  R.  Johnson  bad  a  de- 
posit with  said  bank.  That  aft«  said  caaih- 
ier*8  die^  was  so  given  by  said  First  Natlon- 
al  Bank  to  plaintiff,  on  the  same  day,  said 
Xtrst  National  Bank  dlsoorared  Its  said  er- 
Tor  and  Dottfled  plaintiff  that  said  A.  B.  John- 
son bad  no  account  with  the  said  First  Na- 
tional Bank,  dtber  at  ttie  time  of  tbe  pres- 
entation of  said  dieek  or  thereafter,  and  had 
DO  moneys  whatever  to  his  credit  in  the  bank 
ef  said  defendant,  and  notified  plaintiff  tbat 
said  cashier's  check  bad  been  Issued  fsf  and 
throogb  an  error  and  vitbont  any  considera- 
tion whatever.  That  the  said  cashier's  chedc 
was  BtUl  In  the  possession  of  the  plaintiff, 
when  defendant  so  notlfled  plalntlfl.  Tbat 
the  plaintiff  did  part  with  value  and  gave  a 
consideration  for  said  check  of  said  A.  K. 
Johnson  and  for  said  cashier's  check  so  Issaed 
to  One  idalntlff  by  said  defudant  That, 
after  the  receipt  of  said  cashier's  &te^ 
plaintiff  gave  to  one  Miner,  tbe  defendant 
bertin,  credit  for  the  amount  of  ndd  cash- 
tar'a  cheek  In  tiu  account  of  said  defendant 
Miner  and  credited  tbe  amount  of  said  cash- 
iaF*8  diedc  of  ^0,970  upon  the  promissory 
note  of  tbe  said  defendant  Minor.** 

[1]  It  is  not  easy  to  reconcile  a  finding 
ttiat  Oie  appellant's  dieck  was  not  «ecuted 
tj  a  mistake  on  its  part;  nor  upon  the  er- 
roneous supposition  tbat  Johnson  was  a  de- 
positor In  tbe  bank  with  a  credit  to  bis  ac- 
oount  sufficient  to  pay  the  check,  with  the 
next  declaratlott  that  Johnson  mu  not  a 
d^wsltor,  had  no  money  whatever  to  bis 
credtt  in  the  bank,  and  tbat  the  bank's 
che^  "was  given  to  plaintiff  pursuant  to 
a  supposition  of  the  officers  of  such  bank 
that  said  A.  R.  Johnson  had  a  deposit  with 
said  bank."  It  would  appear  that  the  court 
finds  that  the  chet^  was  not  issued  upon  an 
erroneous  supposition  of  the  existence  of  cer- 
tain tacts,  while  Immediately  thereafter  It 
finds  the  check  was  Issued  "pursuant  to  a 
supposition*'  of  the  oistenoe  of  material  facts 
which  did  not  in  truth  exist  If  reconcilable 
at  an,  Ibese  findings  can  only  be  reconciled 
upon  tbe  theory  tbat  the  contention  here 
stoutly  n^ed  by  respondent  was  tbat  adopted 
by  tbe  court,  namely,  that  there  was  no  mis- 
take because  there  wak  a  lacdc  of  mutuality  of 
mistake;  or.  In  other  words,  that  tbe  epp^- 
lant  could  not  anil  Itmlf  of  its  mistake  be- 
cause the  mi^ke  was  not  known  to  and 
shared  by  tbe  respondent  bank.  But  this,  of 
course  is  not  the  law  applicable  to  a  con- 
sidmtion  sucb  as  this.  Moore  v.  Copp,  119 
Cat  429.  SI  Fac  630;  Palace  Hardware  Co. 
T.  Smith.  134  Cat  381,  66  Pac.  474;  Hartwlg 
T.  Clark,  138  Cat  668,  72  Pac.  149. 

[t]  We  need  not  be  at  pains  to  follow  re- 
spondents counsel  tbnragb  the  dictionanes 
to  arrive  at  tbe  mining  of  the  word  "sup- 
position," as  used  in  the  finding,  nor  after 
that  to  follow  his  argument  that  the  appel- 
lant bank  bad  no  right  to  "suppose^  any- 


thing and  that  the  finding  Implies  tbat  it 
might  have  "supposed"  be  was  a  depositor, 
though  of  a  trifling  sum,  and  that  tbore  is 
no  finding  that  any  officer  "supposed"  he  had 
money  enough  to  pay  the  check.  The  mani- 
fest fact  Is  that  "supposition**  is  used  as  the 
equivalent  of  belief.  We  take  It  that  no  man, 
reasoning  sanely,  can.  under  the  evidence  and 
under  these  findii^  say  tbat  the  court 
meant  othw  than  to  dedare  that  tbe  dieck 
was  in  fact  issued  imder  tbe  b^ef  of  tbe 
officers  of  tbs  bank  that  Johnson  had  a  de- 
port with  it  sufficient  to  Justify  and  demand 
tile  issuance  of  tbe  dieft. 

[I]  Nor  do  we  tblnk  tbere  Is  any  need  of 
following  reqwndrat's  argument  to  tbe  ef- 
fect that  there  is  no  evtdoice  that  the  bank 
would  not  have  paid  this  check  regardless  of 
whethw  Johnscm  was  a  d^Misltor  or  no^ 
and  that  tliere  Is  no  evldoice  to  show  what 
tbe  btiief  ot  the  officers  dealing  with  this 
dieck  was.  Tbe  flndings,  as  well  as  the  evl: 
drace.  sliow  80  plainly  tbe  nature  of  tbe 
mistake  under  which  the  check  was  issued, 
the  notification  to  tbe  respondent  bank  tbat 
it  bad  beoi  laraed  "tbroui^  an  error  and 
without  any  consideration  whatever,"  tbat 
it  would  be  but  a  useless  burdening  of  this 
opinion  to  discuss  such  propositions. 

[4]  Since  tbe  Judgment  cannot  be  smart- 
ed for  la<^  of  mutuality  of  mistake,  but  one 
proposition  remains,  and  tbe  conflicting 
views  of  counsel  upon  it  may  he  tbus  stated : 
Respondent  asserts  In  effect  that,  virtue 
of  tbe  execution  and  delivery  of  this  dieck, 
tbe  liability  of  tbe  awellant  bank  became 
absolute;  that  1^  this  act  it  foreclosed  it- 
self from  any  right  to  repudiate  ite  obliga- 
tion ;  and  that,  following  the  issuance  of  the 
che^  re^Kindent  bank  clumged  Its  condi- 
tion and  parted  with  value  upon  the  faith 
of  tbe  assnran(»  of  tbe  chedc  of  tiie  appel- 
lant bank.  To  the  flrst  proposition  llttie 
need  be  said.  Bxtracte  are  taken  from  cases 
which,  within  their  fiicts.  are  perfectly 
sound  to  tbe  ^ect  that,  generally  speakins^ 
the  cotiflcation  of  a  Check,  or  a  cashier's 
check,  imports  absolute  verity.  But  t^ese 
cases  are,  one  and  all.  in  connection  with 
focts  where  the  certificate  or  dieck  has  been 
issued  without  mistake,  and  certein  under- 
lying equities  are  sought  to  be  advanced  in 
opposition  to  ite  payment^  or  they  are  cases 
where,  by  virtue  of  a  change  in  the  condi- 
tion of  the  bolder  of  tbe  check,  it  would  be 
tnequlteble  to  allow  the  bank  eitb^  to  re- 
pudiate it  or  to  advance  defenses  against 
It  Generally  speaking,  one  and  all  rest  up- 
on the  application  of  the  familiar  mjtxim 
of  equity  that,  where  one  of  two  innocent 
persons  must  suffer  by  the  act  ot  a  third,  he 
by  whose  negligence  it  happened  must  be 
the  sufferer.  Civ.  Code,  |  3543. 

The  rule  governing  sudi  transactions  re- 
ceived extended  conrideratlon  in  Orocker- 
Woolwortb  Bank  v.  Nevada  Bank,  139  CaL 
564,  73  Pac.  466.  63  L.  B.  A.  245.  96  Am. 
St  Rep.  168.  Ther^  amongst  other  quotas 
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ttons  and  dtatlons  of  autborlty,  tbe  follow- 
ing language  from  the  National  Bank  of 
Commerce  t.  National  Mechanics*  Associa- 
tion. 55  N.  213,  14  Ant  Rep.  232.  Is  re- 
peated: "It  is  now  settled,  both  in  Eng- 
land and  in  this  state,  that  money  paid  un- 
der a  mistake  of  fact  may  be  recovered  back, 
however  negligent  the  party  paying  may  have 
been  In  making  the  mistake,  unless  the  pay- 
ment has  caused  such  a  change  In  tbe  posi- 
tion of  the  other  party  that  It  would  be  un- 
just to  require  him  to  refund."  And  the 
matter  is  summed  up  by  this  court  in  the 
following  language:  "An  examination  of 
the  cases  will  show  that,  in  all  well-consid- 
ered adjudications,  recognition,  tacit  or  ex- 
press, is  given  to  these  principles.  Their  ul- 
timate analysis  amounts  to  this:  That  plaln- 
tiCf,  even  If  negligent,  may  recover  if  his  act 
has  not  changed  the  position  of  an  innocent 
defendant  to  his  detriment"  In  consider- 
ation, then,  of  the  one  important  question 
in  the  case,  namely,  wbetber,  as  found  by  the 
court,  the  respondent  did  give  a  consideration 
and  part  with  value  after  its  reception  of 
appellant's  check,  it  may  be  said  before 
reaching  it  that  the  finding  that  "it  is  not 
true  that  the  check  of  said  A.  R.  Johnson 
at  tbe  time  of  tbe  presentation  thereof  to 
tbe  First  National  Bank  for  payment  was 
wholly  valueless"  is  in  direct  opposition  to 
the  other  findings  made  by  tbe  court,  nn- 
less  it  be  construed  to  be  a  finding  that  it 
was  not  wholly  valueless  because  it  was  of 
value  to  the  respondent  in  maintaining  Its 
unwarranted  claim.  If  not  absolutely  a  fic- 
titious check,  it  was  a  check  drawn  without 
warrant  of  law  or  fact  upon  a  bank  where 
the  drawer  bad  no  aceonnt  whatsoever  and 
no  arrangement  for  Its  payment.  Tbe  draw- 
er's act  under  these  circumstances  was  crim- 
inal (Pen.  Code,  §  476a),  and  it  Is  Indeed  hard 
to  conceive  that  the  court  could  have  meant 
that  tbe  check  had  any  value  to  the  unfor- 
tupate  payee  misled  Into  honoring  It 

[6]  Coming  thus  to  tbe  principal  point  in 
the  case,  namely,  that  the  respondent  bank 
gave  value  and  consideration  after  its  re- 
ceipt of  appellant's  check  such  as  would 
make  it  inequitable  to  permit  a()pellant  bank 
to  refuse  payment  what  the  respondent  bank 
actually  did  In  this  connection,  and  all  that 
it  did,  after  the  receipt  of  the  check  and 
nitbln  tbe  hour  before  its  notification  of  the 
mistake,  was  to  credit  the  amount  of  the 
chock  upon  the  overdue  note  of  Miner  which 
It  held.  It  was  but  the  exercise  by  the  re- 
spondent bank  of  its  right  of  application  of 
the  funds  of  a  depositor  who  was  at  tbe 
same  time  its  debtor.  But  even  this  was  not 
an  absolute  and  complete  transaction  In  tbe 
sense  that  there  was  any  statement  and  ac- 
count settled  between  respondent  bank  and 
Miner.  It  was  the  mere  bookkeeper's  stroke 
of  pen  whereby  Miner's  commercial  account 
was  lessened  by  the  transfer  of  a  credit  upon 


bis  promissory  note.  It  was  not  even  re- 
garded by  the  respondent  bank  as  a  perfected 
and  completed  transaction,  for.  in  pleading 
this  very  transfer,  respondent  alleged  that 
the  "credit  was  only  apmirent,  and  not  real, 
in  that  the  said  credit  contained  at  said 
time  the  said  check  drawn  on  the  First  Na- 
tional Bank  aforesaid  for  the  sum  of  $2,970." 
As  an  analysis  of  the  pleading,  this  can  only 
mean  that,  if  respondent  could  hold  tbe  ap- 
pellant bank  to  the  payment  of  its  check.  It 
was  a  real  credit,  but,  If  it  could  not,  it  was 
but  an  apparent  credit  But  aside  from  this, 
and  aasnming  that  the  changes  upon  the 
booka  of  the  reqHmdent  bank  in  the  niatt» 
of  Miner's  account  were  made  in  perfect  good 
faith  and  in  the  due  course  of  business,  the 
fact  still  remains  that  the  reqwndent  bank 
had  not  upon  the  reception  of  the  appellant 
bank's  check  and  its  bookke^ing  transfers 
thereafter,  changed  Its  condition  to  its  detri- 
m^t  in  any  legal,  sense  which  would  Justify 
its  enforced  collection  of  the  check  of  tbe 
appellant  bank.  The  entries  which  It  thus 
made  were  all  subject  to  its  control  and 
could  be  changed  without  injury  or  detri- 
ment to  it  to  comport  and  comply  with  the 
truth.  Its  reception  of  tbe  Miner  ctieck 
Justified  it  in  giving,  as  doubtless  it  did  give, 
but  a  tentative  <3edit  on  its  books  to  Miner 
(Nat  Gold  Bank  t.  McDonald,  SI  Cal.  64,  21 
Am.  Rep.  687;  Stelnbart  t.  Nat  Bank.  M 
CaL  362,  29  Pac.  717.  28  Am.  St  Rep.  132) ; 
but  because  of  Its  reception  of  appellant's 
check  it  parted  with  no  value  and  diai^ed 
its  conditioD  only  by  a  stroke  of  its  book- 
keeper's  pen  which  another  stroke  could  re- 
store. The  defense  of  lack  of  consideration, 
therefore,  was  fully  open  to  the  appellant 
bank.  Thompson  v.  Sioux  Falls  Nat  Bank, 
ISO  n.  S.  231.  14  Sup.  Ct  94,  37  L.  Ed.  1063; 
Hann  t.  Nat  Bank,  30  Kaa  412,  1  Pac.  579; 
Merchants'  Bank  t.  Marine  Bank,  3  Gill 
(Md.)  96,  43  Am.  Dec.  300;  Central  Nat. 
Bank  v.  Valentine,  18  Hun  (N.  Y.)  417.  That 
defense  is  abundantly  established. 

The  Judgmoat  and  order  appealed  from 
are  therefore  reversed. 

We  concur:   MELVIN,  3.t  LORIGAN,  J. 


(U7  c^.  say 
BRIMMER  v.  SAUSBURT  et  aL 
(U  A.  8347.) 

(Saprane  Court  of  California.    March  27, 
1914.) 

1.  Vendor  and  Pubchaseb  (g  6*)— Vaumtt 
OF  CoNTBACT— Title  of  Vendob. 

The  fact  that  one  who  contracts  to  sell  a 
piece  of  land  Is  without  title  thereto  at  the 
time  of  making  the  contract  does  not  make  the 
contract  void,  In  tbe  absence  of  deceit,  coq- 
cealment,  or  false  representations  apoo  which 
a  purchaser  was  entitled  to  rely. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ||  4,  5;  Dec  Dig.  | 
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2.  Vendor  aitd  Pubchasee  (5  349*}— R^™' 
DIB8  or  PuBCHASEB— Action  foe  Bbeach— 
Complaint.  . 
In  an  action  by  the  purchaser  for  the 
breach  of  an  executory  contract  for  the  sale  of 
land,  an  averment  merely  that  the  vendor  bad, 
since  the  contract  was  entered  into,  sold  the 
land  to  another,  is  not  euflScient,  since  it  does 
not  negative  the  possibility  that  the  rights  of 
the  purchaser  were  reserv^  in  such  sale. 

{EM.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  1033,  103&-1042;  Dec. 
Dig.  I  340.*] 

a.  Vbndob  and  Pubchaseb  (|  343*)— Bbbacb 
or  Contbaci^-Salb  by  Vbndob  to  An- 

OTHEB.  ,  . 

A  vendor  does  not  breach  a  contract  for  toe 
sale  of  land  by  a  sale  thereof  to  another,  sub- 
ject to  the  rights  of  the  purchaser  under  the 
contract;  but,  where  the  purchaser's  rights  are 
not  protected,  tiie  sale  amoonta  to  a  breach  of 
the  contract  and  a  fraud  upon  the  purchaser. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ||  1023-1029;  Dec.  Dig. 
i  343.*] 

4.  Buxs  AND  Notes  (S  538*)— Findings- 
Want  OF  CONSIDEBATION— PBAUD. 

Where  the  defense  to  en  action  upon  a 

JiromiflBory  note  was  want  of  consideration  and 
rand,  findinzs  that  the  note  was  given  by  the 
purchasers  of  land  under  an  executory  contract 
of  sale,  in  settlement  of  a  claim  against  them 
for  damages  for  failure  to  pay  an  installment 
due  under  the  contract,  that  prior  to  the  exe- 
cntion  of  the  note  the  vendor  had  aotd  the  prop- 
erty to  another,  and  that  he  concealed  that  fact 
from  the  purchaser,  do  not  support  a  judgment 
for  the  defendants,  since  they  do  not  show  wheth- 
er the  rights  of  the  defendants  were  preserved 
in  the  sale,  and,  if  they  were  preserved,  the 
concealment  of  the  sale  did  not  amount  to 
fraud. 

[Ed.  Note.— For  other  cases,  we  B»"  "•'o 
Notes,  Cent.  Dig.  »  1911-1818,  1934;  Dec. 
DigVl  539.«] 

In  Bank.  Appeal  from  Superior  Court, 
Imperial  Connty;  Franklin  J.  Cole,  Judge 

Action  by  H.  W.  Brimmer  against  P.  M. 
Salisbury  and  another.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Reversed, 
wltb  directions. 

Samuel  H.  Pardue,  of  Los  Angeles,  for 
appellant  Conkling  &  Brown,  of  El  Gentro, 
for  respondents. 

HGNSHAW,  X  This  appeal  IB  from  the 
jndgmfflit  npon  the  judgment  roll  alona 
Plaintiff  brov«ht  bis  action  to  enforce  the 
collection  of  a  promissory  note  in  the  sum 
of  9600  executed  by  defendanta  Defend- 
ants answered,  alleging  lack  of  considera- 
tion and  frand  In  the  procorement  of  Uie  In- 
strament  The  facts  In  this  regard  alleged 
and  fonild  by  the  court  are  the  fallowing: 
In  1908  dtfendants  entered  into  an  agree- 
ment with  the  plaintiff  to  purchase  a  piece 
of  land  owned  by  plaintiff  in  Imperial  coun- 
ty for  the  sum  of  $6,250,  $2,500  of  which 
amount  was  payable  Hay  1,  1909,  the  re- 
mainder at  a  later  date  in  the  same  year. 
On  the  27th  day  of  April,  1909,  "the  plaintiff 
radnded  the  said  contract  In  toto  and  sold 
the  said  proper^  to  one  A  A.  Cox,  without 
the  knowledge  or  consent  of  the  def^dants 


or  either  of  them.**  Thereafter,  on  the  29th 
day  of  April,  1909,  plaintiff  came  to  defend- 
ants, who  were  unable  to  make  the  forth- 
coming payment  of  $2,500  upon  May  1st,  and, 
coDcealiDg  from  them  tbe  fact  that  he  had 
sold  the  property,  threatened  them  that  he 
would  commence  an  action  against  them  for 
spedflc  enforcement  of  their  contract  to  pur- 
chase if  they  did  not  make  tbe  payment 
when  due.  Tbe  defendants  did  not  know 
and  bad  no  means  of  knowing  that  plaintiff 
had  theretofore  sold  the  property  to  Cox,  and 
being  unable  to  meet  the  payment  of  $2,500 
due  on  the  1st  of  May,  and  believing  that 
their  contract  to  this  effect  was  In  full  force 
and  effect  and  that  plaintiff  had  a  right  to 
Insist  upon  its  due  performance  and  would 
bring  action  against  them  to  enforce  snch 
due  performance,  without  any  other  consid- 
eration and  so  without  any  consideration  at 
all,  they  executed  to  plaintiff  in  settlement 
of  the  controversy  and  for  relinquishment 
of  plaintiff's  demands  the  note  for  $500  which 
is  the  subject  of  this  litigation.  Under  these 
findings  tlie  court  concluded  that  plaintiff 
was  not  entitled  to  recover  and  gave  Judg- 
ment for  defendants  accordingly.  Plaintiff 
has  ap[>ealed,  asserting  that  under  the  au- 
thorities and  rule  of  decision  in  this  state 
he  was  neither  In  default  nor  had  he  violated 
his  contract  by  the  conveyance  of  the  prop- 
erty to  Cox;  that  be  was  under  no  duty  to 
advise  defendants  of  this  conveyance,  and 
that  therefore  his  failure  to  do  so  was  not  a 
concealment  amounting  to  fraud;  that  the 
single  condition  imposed  upon  him  by  his 
contract  was  to  make  a  good  and  sufficient 
deed  to  tbe  defendants  when  the  last  pay- 
ment was  due  and  tendered ;  that  this  duty 
did  not  run  concurrently  and  Interdepend- 
entl^  with  defendants'  obligation  to  pay  the 
installment  of  $2,500 ;  that  consequently  de- 
fendants were  in  default,  and  he  (plaintiff) 
was  not  (Hill  v.  Grigsby.  35  Cal.  656;  Civ. 
Code,  §  1439) ;  that  notwithstanding  the  con- 
veyance of  the  property  he  had  a  legal  right 
of  action  to  enforce  the  Installment  payment 
of  $2,500 ;  and  that  his  forbearance  so  to  do 
and  his  agreement  with  defendants  to  aban- 
don the  contract  was  a  good  and  legal  con- 
slderatlon  for  their  promissory  note. 

Thus  are  presented  the  contentions  upon 
this  appeal,  and  for  their  proper  considera- 
tion a  review  of  our  decisions  becomes  im- 
perative. The  first  of  these  which  may  be 
mentioned  is  Easton  v.  Montgomery,  90  Cal. 
307,  27  Pac.  280,  25  Am.  St  Rep.  123.  This 
case  arising  In  a  controversy  over  an  exec\i- 
tory  contract  for  the  sale  of  land  where  It 
was  asserted  that  tbe  vendor's  title  was 
radically  defective,  this  court  declared  that 
It  was  not  necessary  that  the  vendor  should 
be  the  absolute  owner  of  the  property  at  the 
time  he  enters  into  the  agreement  of  sale. 
"An  equitable  estate  in  land,  or  a  right  to 
become  the  owner  of  the  land,  is  as  much 
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tbe  subject  of  sale  aa  Ss  the  land  Itself. 
■  *  *  If  the  agreeme/it  Is  made  him  Id 
good  ftlth,  and  he  has  at  the  time  sndi  an 
Interest  in  the  land,  oi  is  so  situated  with 
reference  thereto  that  he  can  carry  into  ef- 
fect the  agreement  on  Ills  part  at  the  time 
when  he  has  agreed  so  to  do,  it  wUl  be  up- 
held. We  cannot  lose  sight  of  the  proposi- 
tion that  in  this  cooutry,  where  ralues  of 
land  fldctaate  rapidly,  and  where  transfers 
are  so  frequent,  it  Is  very  common  fbr  the 
purchaser  of  land  to  make  a  transfer  before 
he  has  acquired  the  title.  It  would  work 
great  InJusUce  to  hold  that  no  one  conld 
make  a  valid  contract  for  the  sale  of  land 
until  be  has  himself  become  dottied  with 
the  absolute  title."  The  opinion  proceeds  to 
say  that  it  has  been  held  that  where  the  ven- 
dor enters  into  such  a  contract  without  any 
title  or  equity,  and  is  a  mere  speculator, 
courts  will  refuse,  to  enforce  the  contract  at 
his  instance  and  will  rescind  the  agreement 
at  the  instance  of  the  vendee,  upon  the  ground 
that  the  contract  was  not  made  in  good 
faith.  But  it  points  out  that  this  rule  has 
been  questioned  where  no  element  of  bad 
faith  enters,  and  has  in  some  courts  been 
distinctly  repudiated,  as  In  Dresel  v.  Jordan, 
104  Mass.  407.  CoDtinnes  the  optnioo:  "It 
is  held,  also,  that  the  vendee  may  maintain 
an  action  to  rescind  tbe  agreement  upon  the 
ground  that  tbe  vendor,  at  the  time  of  en- 
tering Into  the  agreement,  knew  that  be 
could  not  make  tbe  conTeyauce,  or  fraudu- 
lently represented  himself  as  tbe  owner  of 
tbe  premises  (lunes  v.  Willis,  48  N.  Y.  Super. 
Ct.  192);  and  that,  if,  tubsequent  to  enter- 
ing into  the  agreement,  the  vendor  voluntari' 
Iv  pvtg  it  out  of  his  power  to  complete  the 
contract — as  if  he  should  sell  the  land  to  anr 
other  pending  the  existence  of  the  agree- 
ment— the  vendee  may  treat  the  contract  as 
rescinded,  and  bring  hiscction  for  the  deposit. 
Bnrweli  v.  Jackson,  9  N.  Y.  535.  In  either 
of  these  cases  tbe  ground  for  the  rescission 
is  tbe  fraud  of  the  vendor,  either  at  the 
time  of  entering  into  tbe  contract  or  by  bis 
subsequent  acts."  A -portion  of  tbls  quota- 
tion has  here  been  italicized  for  tbe  impor- 
tant bearing  which  it  has  upon  the  consid- 
eration of  our  cases. 

The  neit  of  these  Is  Joyce  v.  Shafer,  97 
Cal.  335,  32  Pac.  320.  That  case  was  this: 
Miss  Popplewell  bad  entered  into  a  written 
agreement  with  defendants  for  tbe  purchase 
of  certain  land.  The  purchase  price  was  $1,- 
250,  which  she  was  to  pay  In  three  equal 
installments,  tbe  first  at  tbe  time  of  the 
making  of  the  contract,  the  second  one  year 
thereafter,  the  third  two  years  thereafter. 
She  paid  tbe  first  installment  and  no  mora 
About  five  months  after  tbe  last  payment 
fell  due,  defendants,  without  offering  Miss 
Popplewell  a  deed  aud  demanding  payment 
from  her,  conveyed  tbe  land  for  a  valuable 
consideration  to  one  Bryant  A  year  and  a 
halt  thereafter  Miss  Popplewell  assigned 


<Oal. 

her  contract  to  plaintiff.  Plaintiff  Uien  made 
no  tender  of  the  amount  dne  on  the  contract, 
bnt  commenced  his  action,  contending  that 
defendants  by  conveying  the  land  had  pnt 
it  out  of  their  power  to  comply  with  their 
agreement,  and  that  consequently .  an  offer 
of  performance  on  the  part  of  the  plaintiff 
would  be  unavailing;  that  plaintiff  was 
therefore  at  Uberty  to  construe  tibe  contract 
as  abandoned  and  to  recover  the  first  pay- 
ment so  made  years  before.  A  general  de- 
mnrrer  to  this  complaint  was  sustained,  and 
Uw  appeal  came  before  this  court  from  tbe 
Jndgmmt  which  followed.  There  was  neces- 
sarily, therefbre,  involved  in  the  dedsioa 
nothing  more  than  the  question  of  the  snfll- 
clency  of  the  complaint — the  question  wheth- 
er or  not  It  stated  a  cause  of  action.  It  is 
declared  that  It  was  never  intended  in  any 
of  our  cases  to  hold  that  a  purchaser  may 
upon  his  own  default  recover  money  paid 
by  him  when  the  vendor  has  not  refused  to 
complete  the  sale  and  the  vendee  still  de- 
clines to  do  so.  and,  proceeds  the  opinion: 
"The  conveyance  by  the  v^dor  was  not  a 
breach  of  the  contract  One  may  sell  land 
which  he  does  not  own,  and  yet  be  able, 
when  tbe  time  of  performance  arrives,  to 
furnish  a  good  title.  In  the  meantime  tbe 
purchaser  would  not  be  at  liberty  to  disaf- 
firm  the  contract  on  the  ground  that  then 
tbe  vendor  was  unable  to  make  a  good  title. 
It  would  be  Incumbent  upon  him  to  offer  to 
perform,  or  to  show  that  at  the  time  of  per- 
formance the  vendor  could  not  furnish  the 
title."  Here  it  Is  Immediately  to  be  noted 
that  a  vendor  under  an  executory  contract 
of  sale  who  has  title  may  part  with  it  under 
two  essentially  different  conditions.  He  may 
part  with  it  to  a  third  person,  who,  if  be 
be  not  charged  with  knowledge  of  the  pre- 
vious executory  contract,  takes  It  freed  from 
the  obligations  of  that  contract  Such  would 
be  the  case  were  the  executory  contract  of 
sale  unrecorded.  He  may,  however,  part 
with  his  title,  subject  to  tbe  rights  of  tbe 
vendees  under  the  executory  contract  of  sale, 
'and  thus  not  put  It  beyond  his  reasonable 
power  to  make  title  to  his  vendees  under 
tbe  executory  contract  of  sale  when  in  due 
time  title  may  be  demanded  of  him.  In  tbe 
one  case  the  conduct  of  tbe  vendor  may  with 
propriety  be  termed  a  fraud  upon  the  ven- 
dee, since  he  has  parted  with  the  title,  and 
consequently  with  tbe  security  upon  which 
his  vendee  was  entitled  to  rely  in  tbe  mak- 
ing of  bis  installment  payments,  and  after 
having  done  so  be  Insists  that  these  Install- 
ment payments  should  be  continued  without 
any  legal  assurance  to  blm  that,  at  tbe  time 
when  the  vendee  is  entitled  to  demand  a 
deed,  the  vendor  will  be  In  a  position  to  con- 
vey title.  Joyce  v.  Sbafer  therefore  must  be 
read  in  connection  with  Easton  v.  Monttcom- 
ery,  and  bearing  In  mind  that  Joyce  v.  Sba- 
fer was  before  tbe  court  upon  demurrer  the 
decision  amounts  to  this,  that  a  pleading 
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merely  that  during  tbe  life  of  such  an  ex- 
ecntory  contract  of  sale  the  vendor  has  part- 
ed wittk  tbe  title.  Is  not  snfilclent  to  put  the 
vendor  in  default  or  to  atiow  an  abandonment 
by  talm  of  the  contract  It  must  be  further 
pleaded  that  the  vendor  did  this  without  re- 
serving and  protecting  bis  vendee's  rights 
under  the  ezecntory  contract — allegations 
wbicb  did  not  appear  in  Joyce's  complaint 
The  next  case  Is  ShiTcly  t.  Semi-Tropic 
Land  &  Water  Co.,  99  Cal.  259,  3S  PaC  84& 
The  vendee  under  an  executory  contract  of 
aale  had  failed  to  pay  the  installments.  In- 
duding  the  flnal  settlement  Therrafter  tbe 
Totdor  Dotifled  htm  to  make  the  payments. 
He  did  not  do  so,  and  the  vendor  then  sold 
the  land  to  a  third  person.  Shively  sued  to 
recover  Um  money  which  he  had  paid,  under 
the  theory  and  allegation  that  tbe  contract 
had  been  mutually  rescinded.  The  opinion 
holds  that  the  mere  conveyance  by  tbe  de- 
fendant did  not  amount  to  such  rescission, 
but  that  tiie  answer  of  def^dant  ItseU  ad- 
mits and  declares  such .  a  resdwlon,  and 
therefore  Shively  was  mtitled  to  his  re- 
cavray. 

Oarberlno  v.  Roberts,  109  Gal.  12S,  41  Fac. 
857,  also  came  before  this  court  upon  the 
Judgment  after  the  sustaining  of  a  general 
demurrer  to  the  complaint  This  also  was 
the  case  of  annual  payments  to  be  made  un- 
der an  executory  contract  for  the  sale  of 
land,  and  a  conveyance  by  the  voidor  'during 
the  life  of  it  The  action  was  brought  to 
recover  the  first  installment  paid  and  for 
damages.  This  oOnrt  held  that  the  mere  al- 
l^tion  of  a  conv^ance  to  a  third  party  of 
the  pronlaefl  contracted  to  be  sold,  pending 
tb6  contract  and  before  the  time  of  its  com- 
pleted performance,  did  not  of  itself  allege  a 
breach  authorizing  tbe  purchaser  to  rescind. 
The  compliUnt,  containing  only  this  allega- 
tion of  a  conveyance  and  failing  to  allege  h 
repudiation  of  tbe  contract  or  a  refusal  to 
carry  it  out  or  a  parting  with  title  under 
such  conditions  as  that  it  could  not  be  car- 
ried ont,  did  not  show  a  violation  of  the 
cmtract,  and  an  allegation  that  the  act  of 
the  defendant  in  conveying  the  land  "put  It 
absolutely  without  his  power  to  perform  tbe 
contract"  was  a  mere  legal  cmduslon  im- 
properly drawn  from  the  fftct  of  tbe  convey- 
ance Itsell  Herein  the  court  said  (quoting 
with  apiffoval  firom  Shively  v.  Seml-Troplc 
Land  &  Water  Co.,  supra) :  "It  does  not  nec- 
essarily follow  from  such  transfer  that  de- 
fendant has  placed  it  out  of  his  power  to 
comply  with  tbe  terms  of  the  contract  Sncb 
transfra  creates  no  breach  of  Oie  contract 
Non  constat,  but  plaintllTs  ri^ts  were  ex- 
pressly reserved  by  its  terms.  •  •  * 
PlaintlfF  la  not  entitled  to  recover  the  money 
paid  untU  he  shows  the  default  of  the  de- 
fendant This  question  was  directly  pre8en^ 
ed  in  Joyce  v.  Shafer,  supra,  and  It  was 
there  held  that  a  conveyance  by  the  vendor 
was  not  a  breacih  of  the  contract;,  and  a  de- 
murrer was  sustained  to  the  complaint  tor 
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that  reason.  We  are  entirely  satisfied  with 
the  princ^tle  UiA  down  in  that  case." 

Hanson  v.  Fox,  165  CaL  106.  99  Pac.  489, 
20  L.  R.  A.  (N.  a)  838,  132  Am.  St  Rep.  72, 
was  a  demand  made  by  the  vendee  under  such 
an  executory  contract  for  an  annulment  of 
tbe  contract  upon  the  ground  that  at  the  time 
of  enteiing  Into  it  the  vendor  (defendant) 
had  no  Utle.  and  It  was  held  upon  tbe  au- 
Oiority  of  the  cases  above  dted  that^  In  the 
absence  of  fraud,  a  mere  lade  <a  title  or  tn- 
completttiesB  of  title  was  not  sufficient  to 
Justify  the  vendee  in  repudiating  the  con- 
tract, for  the  vendor  was  not  under  its  terms 
obligated  to  convey  a  title  until  many  months 
thereafter,  and  could  not  be  put  In  default 
by  a  premature  demand  to  that  effect 

Tbe  ctm  of  Backman  v.  Park,  157  OaL  608, 
108  Fac  686,  187  Am.  St  Rep.  153,  was  the 
case  of  an  executory  contract  of  sale  made 
by  one  not  having  title  but  agreeing  to  con- 
vey title  within  a  stipulated  time.  She  se- 
cured such  title  within  the  time  and  tender^ 
ed  the  deed  demanding  payment  The  de* 
fense  was  that  the  contract  UaAt  was  fraud- 
uloit  and  void  because  at  the  time  of  ite 
execution  the  plalutUf  did  not  have  the  tiUa 
In  support  of  this  position  Eoston  v.  Mont- 
gomery, supra,  was  relied  on.  It  was  hdd 
that  Easton  v.  Montgomery  was  not  authority 
for  the  rule,  that  while  it  was  steted  that 
such  bad  been  the  ruling,  the  ruling  waa  not 
affirmed  by  this  court  and  Easton  v.  Mont- 
gomery itself  declare^  as  above  steted.  that 
the  correctness  of  the  rule  has  been  both 
doubted  and  r^udlated.  It  was  held  that 
under  onr  decisions,  In  the  absence  fraud 
or  an  equivalent  mistake,  an  oecutory  con- 
tract for  the  sale  of  land  made  by  a  vendor 
without  title  may  be  enforced  by  him  upon 
the  procurement  and  teaier  of  title  within 
the  time  limited  by  his  contract 

The  last  of  our  cases  Is  Crane  v.  Ferrier- 
Brock  Development  Co.,  164  CaL  676,  130 
Pac  420.  Thia  waa  an  action  by  the  vendee 
under  an  executory  contract  tor  sale  of  land 
tor  a  Judgment  of  rescission.  This  case  also 
came  before  the  court  upon  general  demur- 
rer sustained  to  the  complaint  Tbe  charge 
was  that  the  vendor  had  Induced  the  vendee 
to  enter  into  the  contract  of  sale  by  fraudu- 
lently misrepresenting  that  It  had  good  title 
to  the  land,  when  in  fact  it  bad  none,  nor  any 
interest  whatsoever  In  tbe  land.  Q?be  Judg- 
ment following  the  sustaining  of  the  general 
demurrer  was  here  reversed;  this  court  say- 
ing that  the  allegations  showed  ground  toe 
rescission  within  the  rule  declared  by  all  of 
our  decUdona  It  is  further  declared  that 
respondent's  reliance  upon  Joyce  v.  Shafw 
is  not  well  founded;  that  Joyce  v.  Shafer 
and  other  like  cases  involve  a  consideration 
of  oontracto  made  in  good  faith;  and  that 
the  principle  of  law  declared  by  them  was 
that  a  vendee  in  default  conid  not  recover 
payments  made  under  an  executory  contract 
antil,  by  due  offer  of  performance,  be  has 
relieved  himself  from  default  and  placed  his 
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vendor  in  default  The  opinion  In  Crane  t. 
Ferrler-Brock  Development  Co.,  quotes  the 
language  of  Joyce  v.  Sbafer  with  a  declara- 
tion that  "this  Is  a  true  statement  of  the  law 
as  applicable  to  a  suit  to  rescind  the  con- 
tract, or  to  recover  the  money  paid  thereon 
after  a  rescission  upon  the  ground  that  the 
vendor  has  himself  broken  the  contract." 
This  decision  therefore  holds,  in  accordance 
with  all  authorities,  onr  own  as  well  as  those 
of  other  Jurisdictions,  that  the  vendee  may 
resclDd  an  executory  contract  for  fraudulent 
misrepresentations  of  the  vendor  as  to  the 
matter  of  title  upon  which  the  vendee  was 
JustiSed  in  relying,  and  it  further  declares 
in  accordance  with  our  unbroken  rule  of  de- 
cision that  the  mere  allegation  of  a  sale  by 
the  vendor  of  his  title  does  not  show  such  a 
breach  as  to  justify  the  vendee  In  treating 
the  contract  as  rescinded. 

[1,  2J  This  completes  the  review  of  our  de- 
cisions, and,  to  summarize,  they  hold,  first, 
that  a  contract  to  sell  a  piece  of  land  by  one 
without  title  will  not  be  held  fraudulent  and 
void  by  virtue  of  the  mere  fact  that  the 
vendor  bad  not  such  title.  I>eceit,  conceal- 
ment, or  false  representations  upon  which  a 
vendee  was  entitled  to  rely  will  of  course 
avoid  such  a  contract;  but  where  the  deal- 
ings between  the  parties  are  openhanded,  and 
where,  as  is  the  general  rule,  the  vendee  la 
charged  with  the  duty  of  acquiring  his  own 
knowledge  of  the  condition  of  the  vendor's 
title,  such  contracts  will  be  enforced  upon 
the  theory  that  the  vendee  contracted  with 
his  eyes  open  and  contracted  not  In  the  be- 
lief that  the  vendor  did  have  title.,  but  In  the 
expectation  that  he  would  be  able  to  make 
title.  Second,  our  adjudications  bold  that,  in 
an  action  for  breach  of  contract  based  upon 
a  conveyance  by  the  vendor  to  a  third  person 
during  the  existence  of  such  an  executory 
contract  of  sale,  the  averment  merely  that 
the  vendor  has  sold  does  not  state  a  com- 
plete cause  of  action;  the  reason  being  given 
in  Easton  v.  Montgomery,  snpra,  and  repeat- 
ed and  reaffirmed  in  the  Shtvely  Case,  supra, 
and  again  in  the  Garberlno  Case,  supra.  The 
gist  of  the  matter  then  is  this,  that  a  vendee 
Is  entitled  to  rely  upon  the  security  of  the 
vendor's  title,  whatever  It  may  be.  In  the 
making  of  his  installment  payments. 

[3]  A  vendor  will  not  have  breached  his 
contract  if  he  shall  have  conveyed  the  prop- 
erty subject  to  or  under  circumstances  such 
as  do  protect  the  rights  of  his  vendee.  But 
where  bis  conveyance  has  been  in  disregard 
of  those  rights,  under  such  circumstances 
that  those  rights  are  not  protected,  then  this 
is  a  breach  of  contract  and  a  fraud  on  the 
vendee.  Where  a  vendee  contracts  with  one 
having  Done  or  an  imperfect  title,  he  con- 
tracts  in  the  hope  or  expectation  that  the 


vendor  may  be  able  to  perfect  the  title.  Such 
Is  not  the  case  where  the  vendor  has  title 
and  thereafter  parts  with  it.  Of  the  essence 
of  the  contract  is  the  security  to  the  vendee, 
in  his  payments,  of  the  title  which  the  vendor 
has,  and,  if  the  vendor  parts  with  that  title  to 
the  impairment  or  destruction  of  that  secu- 
rity, the  vendee  may  be  heard  justly  to  com- 
plain, and  it  is,  of  coarse,  no  answer  to  say 
that  the  vendor  thereafter  may  be  able  to 
go  into  the  open  market  and  repurchase  the 
property.  Common  experience  tells  us  that 
such  an  expectation  is  in  its  nature  but  a 
remote  possibility  and  that  such  a  vendor 
has  not  the  slightest  intention  of  so  doing. 

[4]  Coming  once  more  directly  to  the  case 
at  bar,  the  question  of  consideration  or  no 
consideration  for  the  promissory  note  in  suit 
will  be  answered  as  is  answered  the  ques- 
tion: Were  the  vendees'  rights  under  their 
executory  contract  protected  under  the  sale 
which  the  plaintiff  made?  Herein  It  makes 
no  difference  whetuer  the  sale  was  made  be- 
fore or  after  the  default  of  the  vendees,  and 
therefore  the  motion  In  this  case,  to  amend 
the  record  by  striking  from  it  a  certified  an- 
swer filed  in  the  court  of  appeals  need  not  be 
considered.  The  record  here  is  not  in  such 
condition  as  to  enable  us  to  answer  the 
question  which  we  have  propounded.  The 
answer,  as  has  been  Bald,  diarged  fraud  and 
lack  of  consideration.  The  finding  of  the 
court  is  that  the  fraud  was  in  the  conceal- 
ment from  the  defendants  of  the  fact  that 
plaintiff  "had  previously  rescinded  the  con- 
tract and  had  sold  the  said  property  to  the 
said  Cox."  As  we  have  been  at  pains  to 
show,  the  mere  sale  was  not  a  rescission. 
The  mere  concealment  could  not  therefore  be 
a  fraud.  The  vital  question  is  whether  the 
sale  to  Cox  was  made  in  disregard  and  in 
sacrifice  of  defendants'  security  growing  out 
tit  plaintiff's  ownerstiip  of  the  land.  If  the 
sale  was  so  made,  then  unquestionably  there 
was  no  consideration  for  the  promissory  note 
and  plaintiff  would  not  be  entitled  to  recover. 
If,  however,  the  sale  was  made  with  due  re- 
gard to  those  rights,  then,  as  plaintiff  would 
have  committed  no  breach  of  his  contract 
and  no  fraud,  it  could  not  be  said  that  there 
was  no  consideration  under  plalntifr's  for- 
bearance to  sue  and  agreement  to  rescind  the 
contract. 

It  appearing  therefore  that  the  judgment 
is  not  supported  by  the  findings,  it  Is  revers- 
ed, with  direction  to  the  trial  court  to  per- 
mit such  amendments  to  the  pleadings  as  will 
directly  present  the  vital  issue  In  the  case, 
and  to  retry  and  determine  the  action  under 
the  law  as  here  set  forth. 

We  concur:  ANGELLOTTI,  J.;  SHAW, 
J. I  MELVIN.  J.;  LOBIGAN,  J.;  8L0SS,  J. 


Digitized  by  Google 


Cat) 


SUNSET  LUMBER 


CO.  T.  BACHELDER 


35 


iiei  Cml.  51Z) 
SUNSET  LUMBER  CO.  t.  BAGHELDER 
et  aL    (S.  F.  6361.) 

(Supreme  Court  of  California.   March  27, 
1914.) 

L  Mkchanicb'  LnifS  (fi  132*)— Notioi-Timk 
TO  File— Statdtobt  Pbovisions. 

Where,  is  a  suit  to  foreclose  a  mechanic's 
lien,  the  undisputed  evidence  showed  that  the 
owDer,  directiog  the  work  himself  without  let- 
ttoff  it  oat  by  contract,  took  posseadon  of  the 
buildinx  January  1,  1900,  and  continaously 
lived  therein,  and  that  no  work  was  done  on 
the  building  from  January  1,  1009,  until  some 
time  in  April  following,  a  finding  that  there 
was  no  cessation  of  labor  on  the  building  for 
30  consecutive  days  between  January  1,  1909, 
and  December  11  following,  when  the  building 
was  fully  completed,  was  contrary  to  the  evi- 
dence, and  under  Code  Civ.  Proc.  {  1187,  as 
oisting  In  1909,  the  occupation  of  the  building 
hy  the  owner  and  the  cessation  of  work  there- 
on for  30  consecutive  days  set  the  time  run- 
ning for  the  constmctive  completion  of  the 
building,  and  controlled  the  time  within  which 
a  materialman  must  file  his  claim  for  lien. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  SI  190.  192-207;  Dec  Dig.  S 
132.*] 

2.  MoBTOAOEs  (I  151*)— Pbiobities— Meohabt- 

IC'B  LlEK. 

Where  a  materialman's  lien  was  not  filed 
within  the  time  prescribed  by  Code  Civ.  Proc.  S 
1187,  as  existing  in  1909,  a  mortgage,  executed 
by  the  omer  after  the  materialmaD  had  begun 
to  furoisb  material,  was  paramonnt  to  any  fien 
io  favor  of  the  materialman. 

lEd.  Note.— For  other  caaea.  aee  Mortgages, 
Cent  Dig.  K  307,  80»-81irSl4r^,  S^-^; 
Dec.  Dig.  S  151.*] 

3.  Appeal  and  Ebbos  ({  164*)— Rioht  of  Rk- 
viKW— EeroPPEL. 

Where  a  mortgagee,  asaerting  priority  for 
his  mortgage  over  a  mechanic's  Men,  appealed 
from  BO  much  of  the  decree  foreclosing  the  lien 
and  the  mortgage  as  gave  the  lien  priority,  the 
mor^gee.  compelled  to  purchase  at  the  fore- 
cloBure  Bale  after  hia  appeal  to  protect  his  in- 
teresta,  waa  not  thereby  estopped  from  prose- 
cnting  the  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {f  992-994;  Dec.  Dig.  § 
164.*] 

Departmrat  1.  Appeal  from  Superior 
Coort^  Alameda  Connty;  Wm.  H.  iWaste, 
Judge. 

Action  to  foreclose  a  materialman's  lien, 
by  the  Sunset  Lumber  Company  against  T.  F. 
Bachelder  and  others.  There  was  a  judgment 
for  tbe  foreclosure  of  the  lien  and  ot  the 
mortgage  to  defendant  James  Bankln,  and 
declaring  the  lien  superiw:  to  the  mortgage, 
and  defendant  Rankin  appeals.  Reversed 
with  directions. 

Walter  E.  Rode,  of  Oakland,  for  appellant 
G.  L.  ColTln,  of  Oakland,  for  respondent 

SHAW,  J.  Plalntlfl  began  an  action  to 
foreclose  a  Hen  on  a  house  and  lot  beloi^ng 
to  the  defendant  T.  F.  Bachelder,  for  the 
price  of  materials  furnished  by  it  to  Bachel- 
der for  use  in  the  construction  of  said  house, 
amounting  to  $776.67.  James  Rankin  filed  a 
cross-complaint  to  foreclose  a  mortgage  for 
$3,000  on  tbe  premises.  The  court  gave  judg- 


ment for  the  foreclosure  of  the  lien,  and  the 
mortgage  for  the  full  amount  of  each,  but  de- 
clared that  the  Hen  of  plaintiff  waa  prior  and 
superior  to  that  of  Rankin's  mortgage.  Ran- 
kin appeals  from  that  part  of  the  judgment 
which  declares  that  the  plalnttCTa  Hen  Is 
paramount  to  his  own,  and  directing  Its  pay- 
ment in  preference  to  his  own  out  of  the  pro- 
ceeds of  the  foreclosure  sale. 

Bachelder  began  the  erection  of  the  house 
in  August,  1908.  He  directed  the  work  him- 
self, and  did  not  let  It  out  by  contract  On 
December  31,  1908,  there  was  a  cessation  of 
the  work  on  the  building,  and  on  the  next 
day,  January  1,  1909,  Bachelder  and  his 
family  moved  into  It  and  have  ever  since  re- 
sided In  it  The  plaintiff  furnished  material 
prior  to  December  31,  190S,  amounting  to 
¥870.67,  of  which  $100  was  paid.  After- 
wards, in  April,  1909,  ptalntlffi  deUvered 
other  lumber  for  use  In  the  house  at  193.70, 
which  was  paid  in  cash,  and  In  July,  1909, 
additional  lumber  to  the  amount  of  $124.90, 
which  also  was  paid  In  cash  at  the  time. 

The  complaint  alleged  that  the  building 
was  fully  completed  on  December  11,  1900, 
that  Its  claim  of  lien  was  filed  for  record  on 
March  11,  1910,  exactly  90  days  thereafter, 
and  that  no  notice  of  completion  was  ever 
filed  for  record.  The  mortgage  to  Rankin 
was  executed  by  Bachelder  on  March  9, 1009. 
and  was  dnly  recorded  on  March  12,  1909. 
The  answer  of  Rankin  denies  that  the  build- 
ing was  not  completed  until  December  11, 
1900,  and  alleges  that  It  was  fully  completed 
on  December  31,  1908,  and  that  It  was  then 
and  ever  since  has  been  occupied  and  used  by 
Bachelder  and  his  wife;  that  there  was  at 
that  time  a  cessation  of  labor  on  the  building, 
which  continued  for  more  than  80  days  there- 
after, and  for  more  than  120  days  prior  to 
the  time  of  the  filing  of  plaln&UTs  claim  of 
lien  on  March  11,  1910. 

[1]  The  findings  declare  that  "there  was 
no  cessation  of  tabor  upon  said  building  for 
the  period  of  SO  consecntive  days  between 
the  1st  day  of  January,  1908,  and  the  11th 
day  of  December,  1909."  Tbia  finding  is  con- 
trary  to  the  undisputed  evidence  in  the  case. 
Badielder  and  his  son  testified  that  they 
lived  in  the  bonee  from  and  after  January  1. 
1908,  and  that  there  was  no  work  done  upon 
the  building  from  that  date  until  some  time 
in  April,  1909.  Bachelder  fixes  the  date  as 
April  21.  1809.  During  this  time  a  Uttle 
work  was  done  in  fixing  up  the  yard  and  put- 
ting up  some  f^ces,  but  none  at  all  upon  the 
building.  It  Is  the  cessation  of  work  up<m 
the  building  tor  which  the  material  was  fnr- 
nished,  together  with  its  occupation  or  use 
by  the  owner,  that  seta  tbe  time  running  for 
the  constructive  completion  of  such  building, 
nnder  section  1187  of  the  Code  of  Civil  Pro- 
cedure, as  that  aeetion  read  in  1908.  Roblson 
T.  Mitchell,  158  Gal.  688,  114  Pac.  98C  We 
must  therefore  consider  the  ri^ts  of  the 
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partlea  as  controlled  by  the  fact  that  the 
owner's  occupation  and  use  of  -  the  house 
began  on  January  1, 1909,  and  that  there  was 
a  cessation  of  labor  thereon  from  December 
31, 1908,  nntll.after  April  1, 1909. 

[2]  Under  the  provision  of  said  section 
11S7,  and  the  decisions  of  this  court  constru- 
ing it,  It  Is  clear  that  the  lien  of  the  plaintiff 
was  filed  too  late,  and  that  it  is  not  superior 
to  that  of  Rankin's  mortgage,  If  Indeed  it 
exists  at  alL  The  Bection  provides  that  "in 
all  cases  the  occupation  or  use  of  a  building, 
•  *  *  by  the  owner,  •  •  •  and  cessa- 
tion from  labor  for  thirty  days  upon  any  con- 
tract, or  upon  any  building,  •  •  •  shall 
be  deemed  eQulvalent  to  a  completion  thereof 
for  all  purposes  of  this  chapter";  that  "with- 
in toxty  days  after  cessation  from  labor  upon 
any  unfinished  contract,  or  upon  any  unfln- 
iBfaed  bnildlng"  the  owner  must  file  for  rec- 
ord a  verified  notice,  stating  therein  the  date 
on  which  such  cessation  actually  occurred; 
that  In  case  be  neglects  to  do  so  he  and  all 
persons  clalmbv  an  interest  In  the  property 
shall  be  estopped,  in  any  proceeding  to  fore- 
Close  a  lien  nnder  that  chapter,  from  main- 
taining that  sach  claim  of  Uen  was  not  filed 
in  tlm^  "provided,  however,  that  In  any 
evoit  all  daims  of  Uen  most  be  filed  within 
ninety  days  after  the  completion  of  said 
building."  With  regard  to  the  time  within 
which  claims  of  lien  may  be  filed  by  other 
than  the  original  contractor,  the  section  pro- 
vides that  sncb  claim  of  Uen  must  be  filed 
after  completion  of  fbe  bailding  and  within 
30  days  after  the  notice  of  compl^on  or 
cessation  of  labor  is  filed.  In  making  the 
forgoing  quotations  we  have  transposed  the 
l^rases  of  the  section  so  as  to  place  those 
relating  to  Qie  same  subject  in  tibelr  proper 
connection,  and  thereby  make  the  meaning 
deacer. 

In  BueU  V.  Brown,  131  CaL  168,  63  Pac. 
107,  we  had  this  part  of  the  section  un- 
der ctmsideration  upon  a  statement  of  facts 
similar  to  that  existing  here.  In  that  case 
the  cessation  of  labor  occorred  in  November, 
1807,  and  the  claim  of  Urn  was  not  filed  until 
the  following  April,  more  than  120  days 
thereafter.  No  notice  of  completion  or  oesaa- 
don  of  labor  was  ever  filed.  Alluding  to  the 
fact  that  no  notice  of  cessation  of  labor  was 
ever  filed,  ttie  court  said  that  the  building 
was  deemed  completed  for  the  purpose  of 
filing  liens  by  all  claimants  at  the  expiration 
of  80  days  after  the  actual  cessation  of  labor, 
and  proceeded  to  say:  "Ninety  days  wat 
thereafter  allowed  in  which  to  file  and  recorc 
the  <dalm  of  lien,  and  the  claim,  not  having 
been  filed  within  the  90  dayu,  was  too  late. 
It  is  claimed  that  the  effect  of  the  failure  of 
the  owner  to  file  and  record  the  notice  of  ces- 
sation of  labor  was  to  indefinitely  postpone 
the  time  within  which  the  claim  of  lien  could 
be  filed.  We  do  not  so  construe  the  section. 
After  stating  that  the  owner  falling  to  give 
the  notice  shall  be  estopped  from  malntaln- 
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Ing  a  defense  on  the  ground  that  the  Hen  was 
not  filed  In  the  time  provided  for  In  the  chap- 
ter, It  Is  expressly  provided  'that  In  any 
event  all  claims  of  Uen  must  be  filed  within 
ninety  days  after  the  completion  of  said 
building.'  The  statute  then  provides  wliat 
Is  equivalent  to  and  shall  be  deemed  comple- 
tion. The  proviso  should  be  read  In  connec- 
tion with,  and  as  a  part  of,  the  sentence  in 
regard  to  the  owner  beiDg  estopped  to  claim 
that  the  lien  was  not  filed  In  time.  This  con- 
struction gives  effect  to  and  makes  all  parts 
of  the  section  consistent.  It  enlarges  the 
time  of  30  days,  formerly  given  the  material- 
man in  which  to  file  his  (dalm  of  lien,  and 
gives  him  30  days  after  the  filing  of  notice  of 
cessation  of  labor  by  the  owner,  or,  in  case 
the  owner  does  not  file  such  notice,  then  120 
days  after  such  cessation  from  labor.  The 
construction  contended  for  by  the  plaintiff 
would  prolong  the  time  in  which  a  claim  of 
lien  could  be  filed  for  years,  in  case  the  own- 
er failed  to  file  and  record  the  notice.  Such 
could  not  have  been  the  intention  of  the  Leg- 
islature." This  reasoning  meets  with  our  ap> 
proval,  and  it  is  decisive  of  the  case  now  be- 
fore the  court  It  Is  not  necessary  here  to 
determine  whether  or  not  any  lien  existed  in 
favor  of  the  plaintiff  as  against  the  defraid- 
ant  Bach61der.  Judgment  was  given  dedar- 
Ing  and  foreclosing  such  lien,  and  Badielder 
has  not  appealed.  -The  only  part  of  the  Judg- 
ment appealed  from  by  the  appellant  Is  that 
declaring  the  priority  of  the  liens,  and  direct- 
ing the  order  of  paymoit  A  reversal  of  that 
part  of  the  Judgment  will  not  affect  tiie  other 
portion  of  the  Judgment  declaring  tiie  lien  of 
the  plalntUf,  but  it  will  give  the  appelant  the 
relief  tor  which  he  adcs,  namely,  that  of  de- 
claring that  his  mortgage  is  paramount  to 
any  Mm  which  may  exist  in  favor  of  the 
plaintiff  on  the  premises. 

[S]  The  notice  of  appeal  herein  was  filed 
on  May  25,  1912.  The  bill  of  exceptions  re- 
cites that  on  May  27,  1912,  at  the  sole  direc- 
ts of  plaintiff,  and  not  at  the  request  or 
direction  of  Rankin,  said  property  was  soid 
by  a  commissioner  nnder  the  decree,  and  that 
at  said  sale  plalntUf  bid  $3,700,  anc  that 
Rankin  thereupon  bid  93,760  and  became  the 
purchaser  thereof  for  said  sum;  that  at  the 
demand  of  the  commissioner  Rankin  paid  the 
amount  necessary  to  satis^  the  plaintiff's 
lien  and  the  costs,  and  was  given  credit  for 
the  balance  of  the  purdiase  money  on  his 
own  mortgage  debt.  The  plaintiff  claims 
that  by  this  proceeding  Rankin  has  accepted 
the  benefits  of  the  Judgment  foreclosing  bis 
mortgage,  and  that  thereby  he  Is  estopped 
from  prosecuting  this  appeaL  The  claim  is 
not  a  tenable  one.  The  foreclosure  sale  wa» 
not  at  the  instance  of  Rankin.  It  took  place 
two  days  after  bis  appeal,  and  was  made 
upon  the  demand  of  the  plaintiff.  In  order 
to  protect  his  own  Interests,  in  the  absence 
of  a  stay  of  proceedings,  Rankin  was  com- 
pelled to  appear  at  the  foreclosure  sale  and 
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make  such  bid  as  might  be  necessary  to  make 
the  property  brfog  its  reasonable  valne.  The 
case  is  governed  by  the  same  principles  as 
where  a  defendant  against  whom  a  Judgment 
Is  rendered  has  appealed  after  execution  has 
been  taken  out  and  enforced  against  him.  In 
rnch  cases  the  rule  la  said  to  be  tliat  "a 
forced  payment  by  execution  sale  against  a 
mmconaenting  Judgment  debtor  cannot  be 
held  to  abridge  any  of  his  rights  upon  or 
under  appeal."  Vermont  Marble  Co.  t.  Black, 
123  Cal.  23.  55  Pac.  599;  Kenney  v.  Parke, 
120  CaL  24,  62  Pac.  40;  Warner  Bro&  Co.  t. 
Preud,  131  CaL  638,  63  Pac.  1017,  82  Am. 
St.  Rep.  400.  The  same  principle  applies 
here.  The  defendant  Rankin  was  compelled 
to  submit  to  the  sale  and  protect  his  interest 
by  bidding  thereat,  and  he  Is  not  thereby 
e«topi>ed  from  availing  himself  of  an  appeal 
from  the  part  of  the  Judgment  which  Is  to 
his  prejudice,  and  upon  the  reTersal  of  which 
the  remaining  parts  of  the  Judgment  will 
stand  unaffected.  If,  as  appears  from  the 
recital  in  the  bill  of  exceptions,  Raukln  has 
been  compelled  to  pay  a  portion  of  the  claim 
of  plaintiff,  by  reason  of  the  enforcement  of 
the  part  of  the  Judgment  from  which  he 
has  appealed,  and  which  is  now  reversed,  he 
will  Iiave  his  remedy,  as  prorided  In  section 
S67.  Code  of  Civil  Proeednre,  by  actlou 
against  the  plaintiff. 

The  part  of  the  Judgment  appealed  from 
is  rerersed.  The  court  below  Is  directed  to 
retry  the  Issue  between  the  plaintiff  and 
the  defendant  Rankin  as  to  cessation  of 
labor  on  the  building  for  30  days  between 
the  lat  day  of  January,  1909,  and  the  11th 
day  of  December,  1909,  and  to  make  a  new 
finding  tbereon.  If  it  finds  tliat  there  was 
such  30-day  cessation  of  labor,  it  will  enter 
a  supplementary  Judgment  that  the  Hen  of 
the  defendant,  Rankin,  upon  the  premises  as 
hereinbefore  adjudged,  la  prior  and  superior 
to  the  claim  and  lien  of  the  plaintiff  herein- 
before adjudged,  and  that  Rankin  is  entitled 
to  have  bis  said  mortgage  debt  and  costs  paid 
out  of  the  proceeds  of  any  sale  under  the 
Judgment  before  any  part  of  such  proceeds  Is 
paid  or  applied  upon  the  claim  of  said  plain- 
tiff. If  it  shall  find  that  there  was  no  cessa- 
tion of  labor  on  said  building  for  30  days 
during  that  period,  It  shall  enter  Judgment 
for  tlw  plaintiff  against  Rankin  for  his  costs 
upon  said  trial. 

We  concur:  SLOSS.  X;  ANGELLOTTI,  J. 


(24  Cal.  App.  61) 

WEBBER  V.  SMITH,    (dv.  1463.) 
{District  Conrt  of  Appeal,  Second  District,  Cali- 
fornia.   Feb.  18.  1914.) 

1.  EVIDKNCB  (I  441»)— PJlBOL  ETIDBNCB  AT- 

ncnno    Wbitiiigs  —  Oontehpobajvkous 

Obal  Aobbkusnt. 

Where  plaintiff  executed  to  defendant  a 
bin  of  sate  conveying  the  taaffible  property  used 
by  him  on  a  milk  route,  evidence  that  there  was 
a  con  tempo  raneoM  oral  agreement,  whereby  tbe 


defendant  was  to  purchase  the  good  will  of  the 
business  for  an  additional  sum,  is  oot  Inadmia- 
aibie,  in  a  suit  therefor,  as  varying  the  contract 
contained  in  tbe  bill  of  sale. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  J5  1719,  1723-1763,  1765-1845, 
2030-2047 ;  Dec.  Dig.  S  441.*] 

2.  GONTSACTS  (I  32*)  —  RBQDXSITES  —  AOBBC- 
U£NTS  TO  BB  REDUCED  TO  WBITIIfO. 

The  fact  that  it  was  tbe  intention  of  the 
parties  to  reduce  an  agi-eement  for  the  Bale  of 
the  good  will  of  a  boBiness  to  writing,  which 
Intention  was  never  carried  out,  does  not  affect 
the  validity  of  that  ^reement.  nor  show  that  it 
was  not  a  completed  transacti(m. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
CentDIg.1169;  Dec  Dig.  1 82.*] 

3.  Sales  <i  409*)— Remedies  or  Selleb— Ac- 
tio n—Ageeeuent  TO  Give  Note. 

Where  a  buyer  agrees  to  execute  a  note  for 
the  purchase  price  of  the  good  wilt  of  a  busi- 
ness, but  later  repudiates  his  agreement,  and  re- 
fuses to  execate  the  note,  tbe  seller  Is  entitled 
to  recover  the  amount  iounediately,  even  though 
there  was  no  evidence  as  to  the  date  when  the 
note  was  to  mature. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  {  1160;  Dec  Dig.  }  409.*] 

4.  Appeal  and  EIrbob  (8  1002*)— Review— 

VeBDICT— CONVLICTIKG  EVIDENCE. 

A  verdict  baaed  upon  conflicting  evidence 
will  not  be  disturbed  on  appeal,  although  a  ver- 
dict for  tbe  opposite  party  would  have  been 
amply  eopported  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeid  and 
Error,  Cent  Dig.  ||  8936-8937;  Dee.  Dig.  | 
1002.^] 

Appeal  ftom  Siuwrior  Court,  Los  Angeles 
County;  Jobn  L.  Chllds,  Judge. 

Action  by  R.  W.  Webber  agalnBt  Albert 
Hatcher  Smith.  Judgment  for  tbe  plain- 
tiff, and  d^endant  appeals.  Affloned. 

6.  A.  Glbbs,  of  Pasadena,  for  appellant 
A.  Lincoln  Rowland,  of  Pasadena,  for  re- 
spondent. 

JAMBS,  J.  Appeal  from  a  Judgment  en- 
tered against  defendant  The  action  was 
brought  to  recover,  first,  an  amount  of  mon- 
ey alleged  to  be  owing  to  plaintiff  from  de- 
fendadt  as  the  purchase  price  of  the  good 
will  represented  by  a  milk  route.  There  was 
a  second  cause  of  action,  which  it  is  not  ma- 
terial to  take  notice  of,  as  there  is  no  con- 
troversy over  the  correctness  of  the  adjust- 
ment of  the  matters  concerned  therein. 
Plaintiff  testified  that  he  sold  to  the  defend- 
ant the  equipment  and  business  connected 
with  his  milk  route  in  tbe  dty  of  Pasadena 
for  the  sum  of  $4,000.  A  bill  of  sale  was 
proved  to  have  been  made  which  covered  all 
of  the  tangible  property,  made  up  of  auto- 
mobile delivery  wagons  and  a  track,  milk 
bottles,  etc. ;  the  price  fixed  as  the  consider- 
ation therefor  being  the  total  amount  of 
12,625.  Plaintiff  testified  that  the  differ- 
ence between  the  amount  represented  in  the 
bill  of  sale  and  the  $4,000  was  to  be  cover- 
ed by  a  promissory  note  of  defendant  for  the 
sum  of  $1,000,  and  tbe  balance  to  be  paid  in 
cash.  He  testified  that  at  the  time  the  bill 
of  sale  was  made  there  was  some  talk  about 
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drawing  a  contract  covering  tbe  sale  of  the 
milk  route,  and  that  defendant  said  that  he 
did  not  think  he  could  word  such  a  contract 
right  that  evening,  "but,  if  I  could  do  so,  we 
would  fix  It  up  at  that  time;  I  told  him  that 
I  didn't  think  that  I  could  word  It  right, 
and  that  we  would  carry  It  over  until  an- 
other time."  This  promlSBory  note  was  not 
given.  It  was  agreed  as  a  part  of  the  same 
transaction  that  the  plaintiff  should  he  em- 
ployed by  the  defendant  as  foreman  at  a 
salary  of  $125  per  month,  and  pursuant  to 
this  employment  he  continued  to  deliver  milk 
over  the  same  route  that  he  had  theretofore 
managed.  The  defendant,  when  settlement 
was  demanded  of  Um  at  a  later  date,  denied 
that  he  had  ever  purchased  the  mUk  route 
from  plaintiff.  Tbe  plaintiff,  prior  to  the 
making  of  the  bill  of  sale,  had  been  Indebted 
to  the  defendant  for  a  targe  amount  of 
mUk  furnished  by  the  latter  from  month  to 
month,  and  which  charges  he  was  unable  to 
meet  It  was  because  of  his  inability  to  pay 
bis  debts  that  the  defendant  took  over  tbe 
delivery  equipment  Tbe  amount  mentioned 
in  the  bin  of  sale  was  about  the  amount -of 
Indebtedness  that  was  canceled  by  the  trans- 
ferring of  the  property  therdn  described. 
The  Jury  sitting  at  the  trial  retorned  a  ver- 
dict In  favor  of  plaintiff  for  the  sam  of 
$1,000,  which  was  baaed  upon  the  claim  of 
tbe  plaintiff  as  to  the  agreement  of  defend- 
ant to  pay  talm  for  bis  milk  route. 

[1, 2]  It  iB  contended  on  bdialf  of  appel- 
lant tha^  as  there  was  a  writing  (meaning 
the  blU  of  sale)  which  espressed  the  agree- 
ment (tf  the  parties  as  to  the  sale  and  pur- 
<dia8e  of  tbe  deliver  equipment  property,  the 
writing  iB  presumed  to  Include  all  of  the  mat- 
ters agreed  upon  between  the  parties.  It 
may  be  noted  here  that  there  was  no  objec- 
tion made  to  tbe  introdnction  of  evidence 
tending  to  ediow  an  oral  agreement  In  addi- 
tion to  and  outside  of  that  expressed  by 
the  wrttlns,  coTerlng  the  matter  of  the  sale 
of  the  milk  route  as  separate  from  the  de- 
livery equipment  And  even  though  such 
objection  had  been  made,  and  the  point 
thus  preserved,  the  rule  adverted  to  would 
not  be  applicable,  because  the  subjects  dealt 
with  In  tbe  bill  of  sale  were  distinct  and 
separate  from  that  about  which  it  was  claim- 
ed an  oral  agreement  bad  been  made.  Tbe 
bill  of  sale  specified  and  covered  the  tangible 
property.  The  Intangible  property  was,  ac- 
cording to  plaintiff's  testimony,  tbe  subject  of 
a  separate  agreement  which  it  was  the  Inten- 
tion of  the  parties  to  express  in  writing,  but 
which  was  not  reduced  to  that  form.  The 
mere  fact  that  it  had  been  tbe  Intention  to 
make  a  writing  covering  the  conditions  of  tbe 
sale  of  tbe  milk  route,  and  that  such  writing 
had  never  been  made,  would  not  affect  the 
validity  of  the  contract  as  It  was  represent- 
ed to  have  been  made  by  the  plaintiff,  nor 
entitle  it  to  be  viewed  in  any  other  light 


than  that  of  a  completed  transaction,  except 
as  to  the  execution  of  It 

[3]  Plaintiff's  testimony  was  fnrther  to  the 
effect  that  a  promissory  note  was  to  be  giv- 
en representing  $1,000  of  the  balance  which 
was  to  be  paid  to  falm  by  defendant.  It 
does  not  appear  that  anything  was  said  as  to 
when  this  note  was  to  mature.  The  defend- 
ant, at  a  date  more  than  a  month  subsequent 
to  tbe  time  of  tbe  alleged  purchase,  sold 
and  disposed  of  all  of  the  equipment  pur- 
chased by  him  from  the  plaintiff,  and  the  pur* 
chaser  thereof  appropriated  the  milk  route 
which  bad  formerly  been  the  property  of 
the  plaintiff.  To  be  sure,  it  was  testified 
that  this  route  was  not  pretended  to  be  sold 
by  the  defendant  to  the  purchaser  of  the 
equipment;  but  the  fact  was  that  they  did 
appropriate  It,  and  there  was  some  testi- 
mony tending  to  show  that  it  was  considered 
as  accompanying  the  sale  of  the  other  prop- 
erty. Whether  the  promissory  note  which 
plaintiff  testified  defendant  agreed  to  exe- 
cute was  to  have  been  made  payable  on  de- 
mand, or  within  a  reasonable  time  after  the 
date  of  the  main  transaction,  becomes  imma- 
terial because,  in  either  event  the  condition 
was  satisfied  before  this  action  was  brought; 
and  It  may  be  added  that  under  such  circum- 
stance 8,  where  the  defendant  failed  and  re- 
fused to  execute  the  note  by  repudiating  the 
alleged  obligation  which  It  was  to  cover, 
plaintiff  would  have  been  entitled  to  ooforce 
his  demand  Immediately  upon  such  repudia- 
Uon. 

[41  The  case  presented  Is  one  where  the 
jury  was  called  upon  to  formulate  a  verdict 
based  npon  confilctlng  testimony.  While  It 
does  appear  by  way  of  direct  testimony  and 
evidence  of  circumstances  that  had  the  ver* 
diet  been  In  favor  of  defendant  It  would 
have  been  supported  by  abundant  proof,  still 
It  Is  not  for  this  court  to  review  the  ques- 
tions of  fact  The  jury's  verdict  as  to  such 
matters  Is  final  and  conclusive. 

The  judgment  is  affirmed. 

We  concur:  CONRBY,  P.  J.;  SHAW,  J. 


(£4  Cal.  App.  19) 

WESTERN  IMPLEMENT  CO.  t.  BLOi>UETT. 
(Civ.  1400.) 

(District  Court  of  Appeal,  Second  District  Cal- 
ifornia.  Feb.  14,  1914.) 

1.  Pt^eadinq  <|  36*)— Admissions. 

Where  plaintiff,  suing  for  a  sum  due  on  ac- 
count of  a  sale  by  defendant  of  merchandise, 
established  a  prima  fade  case,  defendant,  who 
admitted  in  his  answer  that  a  certain  sum  was 
due,  could  not  complain  of  a  finding  that  the 
amount  admitted  was  due. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {g  81-80;  Dec  Dig.  $  36.*] 

2.  Sales  (§  442*)— Bbbach  of  Wabhantt  — 

Damages. 

Where  a  buyer  of  merchandise  for  resale, 
sold  tbe  merchandise  to  bis  successor  in  busi- 
ness, and  received  full  market  price,  he  conld 
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not  recover  any  damage,  though  there  was  a 
warranty  and  a  breach  thereof. 

[Ed.  Note.— Kor  other  cases,  see  SaleB,  Cent. 
Dig.  H  1284-1301 :  Dec.         §  442.*] 

Appeal  from  Superior  Court,  Orange  Coun- 
ty; Charles  Wellborn,  Judge. 

Action  by  the  Western  Implement  Company 
against  V.  E.  Blodgett  From  a  judgment  for 
plaintlfl;  and  from  an  order  denying  a  new 
trial,  defendant  appeals.  Affirmed. 

Scarborough  A  Forgy,  of  Santa  Ana,  for  ap- 
pellant. Kemper  B.  Campbell  and  Frank  B. 
Doberty,  both  of  Los  Angeles,  for  reapondent. 

JAMBS,  J.  This  was  an  action  brought  to 
recover  the  sum  of  $952.33,  alleged  as  due 
from  defendant  to  plaintiff  on  account  of  the 
sale  of  a  certain  lot  of  merchandise.  The 
court  rendered  Judgment  in  favor  of  the 
plaintiff  for  the  sum  of  $678.30,  with  interest. 
Tills  appeal  was  taken  from  that  judgment, 
and  from  an  order  denying  defendant's  mo- 
tion for  a  new  trial. 

Defendant  In  the  year  1909  was  engaged  In 
the  business  of  a  seller  of  farming  Imple- 
ments at  the  city  of  Santa  Ana.  Through 
the  representative  of  plaintiff  company,  he 
ordered  a  lot  of  implements,  which  lot  con- 
tained 27  plows  of  a  certain  kind,  bis  agree- 
ment being  to  pay  5  per  cent,  over  and  above 
the  price  at  which  the  implements  were  in- 
voiced to  plaintiff  by  the  eastern  manufac- 
turers. The  defendant,  In  his  answer,  after 
denying  the  general  allegations  of  plaintiff's 
complaint,  alleged  that  the  purchase  was 
made  upon  the  terms  just  stated,  and  fur- 
ther alleged  that  the  plaintiff  "agreed  to  give 
to  said  defendant  a  copy  of  the  Invoice,  show- 
ing the  cost  price  of  said  goods  to  said  plain- 
tiff, but  that  said  plaintiff  has  never  delivered 
to  said  defendant  said  invoice."  This  alle- 
gation then  followed:  "But  that  said  defend- 
ant denies  that  said  invoice  price  to  plain- 
tiff, plus  the  sum  of  5  per  cent,  amounts  to 
the  sum  of  $1,797.03,  or  any  other  sum  in 
excess  of  the  sum  of  $1,400."  By  way  of  al- 
lied cross-complaint,  it  was  set  up  that  the 
plows  agreed  to  be  furnished  were  furnished 
under  a  representation  and  guaranty  of  plain- 
tiff that  they  would  be  adapted  to  the  par- 
ticular needs  of  the  farmers  of  Orange  coun- 
ty, where  the  soil  was  very  heavy,  and  that  the 
plows  w*ould  turn  such  soil  satisfactorily  and 
make  a  furrow  of  the  depth  desired.  It  was 
alleged  that  the  plows  would  not  so  operate, 
and  that  the  defendant  was  unable  to  sell  all 
of  them,  and  that  he  was  damaged  in  the 
sum  of  $400.  The  trial  judge  in  the  findings 
of  fact  determined  that  the  amount  of  the 
invoice  price,  plus  5  per  cent.,  was  the  sum 
of  $1,400,  as  admitted  in  the  answer  of  the 
defendant,  and  found  against  the  claim  of 
warranty  as  alleged.  The  evidence  showed 
that  a  demand  had  been  made,  prior  to  the 
suit  being  brought,  for  payment  of  the  sum  of 
$1,737.49,  that  b^g  the  amount  claimed  by 


plaintiff  to  be  due,  ai. :  also  showed  that  after 
much  negotiation  had  occurred  between  the 
plaintiff  and  defendant  and  his  counsel,  de- 
fendant made  payments  In  the  sum  of  $844.70, 
which  sum,  deducted  from  the  invoice  price 
admitted  by  defendant,  left  remaining  the 
amount  for  which  judgment  was  entered. 

[1]  It  Is  claimed  that  the  evidence  was 
insufUclent  to  warrant  the  court  in  fixing  the 
amount  of  the  Invoice  price  as  the  findings 
determined  It  to  he;  but  the  answer  to  that 
contention  Is  that,  while  plaintiff  offered  some 
evidence  showing  the  invoice  price  to  be  of 
a  greater  amount  than  that  allowed  it  by 
the  court,  the  trial  judge  based  his  judgment 
upon  the  sum  which  defendant  by  his  answer 
admitted  to  he  true.  Of  course,  it  was  first 
necessary  that  the  plaintiff  should,  under  the 
general  denial  contained  in  the  answer,  make 
out  a  prima  facie  case,  but  this  It  did  do 
quite  clearly,  and.  under  the  condition  of  the 
pleading  as  referred  to  herein,  defendant  was 
not  in  a  position  to  complain  of  the  finding 
as  to  the  amount  fixed  as  owing  by  blm. 

[2]  And  It  may  also  be  said  that  no  dam- 
age was  shown  to  have  been  caused  to  de- 
fendant by  reason  of  any  alleged  breach  of 
warranty.  Defendant  testified  that  he  first 
sold  several  of  the  plows,  and  that  they  failed 
to  give  satisfactory  service,  and  that  he  was 
unable  to  make  sale  of  the  remainder  at 
retail  He  testified  further,  however,  that 
he  did  sell  all  of  the  plows  later,  along  wltb 
his  stock  of  merchandise,  to  a  man  who  be- 
came his  successor  In  the  implement  business. 
The  burden  was  upon  defendant  to  show, 
both  tbe  making  of  the  warranty.  Its  breach 
and  resulting  damage.  For  aught  that  ap- 
peared in  evidence,  he  may  have  received 
the  full  market  price  for  all  of  tbe  plows. 
Therefore,  even  though  it  be  conceded  that 
the  evidence  tended  to  show  the  making  of 
the  warranty  as  alleged.  In  opposition  to  tbe 
finding  to  the  cohtrary,  no  prejudice  conld 
have  resulted,  for  a  different  flndlng  as  to 
that  fiad:  would  not  have  changed  tbe  Judg- 
ment 

A  very  careful  examination  of  tbe  entire 
record  compels  the  conclusion  that  none  of 
the  alleged  errors  urged  by  appellant  pos- 
sesses substantial  merit 

The  Judgment  and  order  are  affirmed. 

We  concur:  CONRBT,  P.  J.;  SHAW,  J. 


(24  Cal.  App.  44) 

HUNT  V.  MANNING  et  al..  Board  of  Sop'rs 
of  Los  Angeles  County,  et  al. 
(Civ.  1317.) 

(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia.  Feb.  17, 1914.) 

1.  Statutes  (J  123*)— Title— SurncjEMcr. 

The  title  of  St.  1907,  p.  806,  entitled  "An 
act  to  provide  for  work  upon  the  public  roads 
•  •  •  not  within  the  territory  of  incorporat- 
ed citieB  or  towna;  for  the  incidental  estab- 
lishment of  grades  thereof;   •   •   *   for  the 
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coDBtmction  therein  of  thereon  of  ridewalks; 
*  *  *  for  the  iBBue  of  bonds  representing  the 
coBt  and  expenses  thereof;  for  a  special  fund 
derived  io  part  from  the  county  road  fund  and 
in  part  from  a  special  asseesment  on  a  district, 
and  for  the  establiehment  of  such  districts"— 
ig  Buffident,  within  Const  art  4,  {  24,  requiring 
every  act  to  embrace  but  one  subject  which 
■half  be  expressed  in  the  title,  to  justify  provi- 
sions conferring  authority  to  grade,  or  regrade 
to  official  grade,  plank  or  replank,  pave  or  re- 
pave,  macadamize  or  remacadamlze,  gravel  or 
xegravel,  pile  or  replle,  cap  or  recap,  oil  or  re- 
clU  any  portion  of  streets  not  within  any  in- 
corporated city  or  town,  because,  though  not 
mentioned  in  the  title,  they  are  alt  germane  to 
the  general  subject  expressed  in  the  title. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Gent  Dig.  SS  176-183;  Dee.  Dig.  {  123*] 

2,  COWSTITUTIOWAI.  tiA.W  (I  4S*>— YAUDITT  OF 
STATDTES— GOKSTBCOmON  IN  PAVOB  0»  VA- 

UDITT. 

No  part  of  a  statute  will  be  declared  void 
where,  by  applying  &  reasonable  construction, 
it  may  be  npheld. 

[Ed.  Note.— For  other  cases,  see  Cbnsdta- 
tional  Law,  Cent  Dig.  }  46;  Dec  Dig.  {  4a*l 
8.  Statutes  (|  211*)— Titij — CoNSTRncnoH. 

The  mle  of  ejusdem  generis  that,  where 
general  and  special  terms  are  employed,  all 
relating  to  the  same  things,  the  specif^  terms 
limit  the  general  ones  is  inapplicable  in  con- 
Btroing  the  title  of  an  act,  and  the  general 
words  of  a  title  are  not  limited  by  the  enumer- 
atioQ  of  specific  things  following,  but  the  spe- 
cific enumeratioD  merely  amplifies  the  meaning 
of  the  general  clause. 

[Ed.  Note.— For  other  cases,  see  StatDtes, 
Cent  Dig.  }  288;  Dec.  Dig.  S  2Ll.*j 

4.  Municipal  Cobpobationb  (!  408*>— Vaijd- 

ITT— DeFINITBNESS— STBBBI  lUPBOVUfBNlS 
— ASSBSSinMT  D18TBICT8. 

A  statute  which  aatborizes  street  improve* 
menta  at  the  cost  of  property  benefited  within 
assessment  dlstrictB  need  not,  to  be  valid,  spe- 
diBcally  provide  that  in  determining  the  bound- 
aries of  an  assessment  district  only  property 
which  will  be  benefited  can  be  included,  bat 
the  power  to  specifically  tax  can  on^  be  exer< 
deed  on  the  theory  that  benefits  will  accrue  to 
the  property  assessed. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CoiporatloDS,  Cent.  Dig.  »  100&,  1006,  1183; 
Dee.  Dig.  |  408.*] 

B.  Btidbnoi  d  83*)— Official  Acts— Absess- 
icbnt  dlbtsict»— assessicent  of  benefits— 
Vauditt. 

Where  the  power  to  specially  tax  property 
benefited  tor  the  cost  of  a  street  Improvement 
Is  conferred  on  public  officers,  the  presumption 
of  good  faith  on  their  part  in  levying  the  tax 
will  be  indulged  in,  and  the  coart  will  assume 
that  the  officers  properly  considered  and  deter- 
mined that  all  property  within  an  established 
assessment  district  wiU  receive  benefits  from 
the  improvement 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  £06;  Dec.  Dig.  |  83.*] 
flL  Bminent  DoHAiir  Q  271*)  —  BnciDT  of 

PBOPEBTT  OWNEB— iMPBOVElflHTft— DAJCAQBS 

— Recovekt. 

An  owner  of  land  abutting  on  a  street 
which  is  improved  may  recover.  In  an  action 
therefor,  damages  sustained  tf  nim  reason 
of  the  Improvement 

[Ed.  Note.— For  ottier  cases,  see  Eminent 
Domain,  Cent  Dig.  H  725-736,  741;  Dea  Dig. 
i  271.*] 

7.  Municipal  Cobpobations  (5  339*)— Stbeit 
Ihpboveuents  —  CoNTBAore  —  Stipula- 
tions— Validitt. 

A  provision  in  a  street  Improvement  con- 
tract that  when,  in  tJie  opinion  of  the  engineer 


it  is  necessary  to  waste  excavated  material  out- 
side of  the  Imes  of  tbe  streets,  the  contractor 
shall  move  the  waste  to  places  outside  the 
street  aud  spread  tbe  same  in  a  workmanlike 
manner,  merely  requires  that  waste  material 
shall  be  deposited  in  a  convenient  place,  and 
left  in  a  reasonably  level  condition,  and  does 
not  render  the  contract  invalid  on  the  ground 
that  it  will  materially  increase  tbe  cost  of  tbe 
work,  and  thereby  influence  Mdders  to  fix  the 
cost  at  a  higher  smoimt  than  they  otherwise 
would. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  868,  870-873;  Dec 
Dig.  S  339.*i 

8.  MuNicoPAL  Cobpobations  (S  S39*)— Stbket 
Improvements  —  Conteaotb  —  Stipula- 
tions— Validitt. 

Tbe  provision  in  a  street  Improvement  con- 
tract that  employSs  of  a  contiuctoT,  who  shall 
fall  to  perform  their  work  In  accordance  wlUi 
the  specifications,  shall  be  discharged  does  not 
invalidate  the  contract  on  the  ground  that  it  in- 
jects an  element  of  uncertainty  into  the  per- 
formance of  tbe  work,  and  therwr  pzevcmts  bid- 
ders from  bidding  intelligently,  or  ucreases  tbe 
cost  of  the  work. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  H  863,  870-873;  Dec 

Dig.  J83a*r 

Appeal  from  Superior  Court,  Los  Angeles 
Conntr;  Fred  V.  Wood,  Judge. 

Action  by  W.  X  Hunt  against  O.  D.  Man< 
oing  and  othen»  conatltadns  the  Board  of 
SuperrlsorB  of  Los  Angles  County,  and  oth- 
ers. From  a  Judgment  tar  defendants,  and 
from  an  order  denying  a  new  trial,  plain* 
tiff  appeals.  Affirmed. 

A.  J.  Sherer  and  Arthur  Q.  Baker,  batk 
of  Loa  Angeles,  for  appellant  J.  D.  Freder^ 
icks,  A.  J.  Hill,  B.  G.  Hanna,  and  Bobert 
Young,  all  of  Los  Angeles,  for  respondents. 


JAMES,  J.  Proceedings  were  tak^  by  the 
board  of  supervisors  of  Lob  Angeles  county 
for  the  improvement  of  certain  streets  lying 
outside  0^  Incorporated  cities  and  towns.  A 
contract  was  made  with  respondent  Gentry 
for  the  doing  of  the  work,  which  work  was 
to  include  the  construction  of  cement  aide- 
walks,  curbs,  and  gutters  and  the  grading 
and  graveling  of  the  streets  mentioned  In  the 
contract  Appellant  as  a  resident  of  and  an 
owner  of  real  property  within  the  improve- 
ment or  assessment  district  created,  brought 
this  action  to  prevent  the  cohtractor  from 
proceeding  with  the  work  and  to  restrain  the 
county  treasurer  from  Issuing  bonds  to  cover 
the  cost  tltereof.  Judgment  after  trial  had, 
was  In  fsFor  of  defendants.  The  appeal  is 
taken  from  that  Judgment,  and  from  an  or- 
der made  denying  plalotifTs  motion  for  a 
new  trial.  The  facts  were  stipulated,  and 
certain  questions  of  law  are  presented  for 
consideration. 

The  proceedings,  the  validly  of  which 
is  called  Into  question,  were  taken  under 
an  act  of  tbe  Legislature  entitled:  "An 
act  to  provide  for  work  upon  the  public 
roads,  streets,  avenues,  boulevards,  lanes  and 
alleys  not  within  the  territory  of  Incorporat- 
ed dtles  or  towns;  for  the  Incidental  estab- 
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Ushment  of  grades  thereof;  for  the  constrac- 
tton  therein  or  thereon  of  stdewalks.  sewers, 
manholes,  brld^,  ceesfwols,  gutters,  tunnels, 
corblng  and  crosswalks;  for  the  Issae  of 
bonds  representing  the  cost  and  expenses 
hereof;  for  a  special  fund  derived  In  part 
from  the  county  road  fund  and  in  part  by 
special  assessment  upon  a  district,  and  for 
the  estabUshment  of  such  districts."  Stats. 
1907,  p.  806.  In  the  body  of  the  act  it  is 
provided  that  authority  Is  given  to  the  board 
of  supervisors  of  every  county  In  the  state 
"to  grade  or  regrade  to  the  oflBcial  grade, 
plank  or  replank,  pave  or  repave,  macadam- 
ize or  remacadamize,  gravel  or  regravel, 
pile  or  replle,  cap  or  recap,  oil  .or  reoll  the 
whole  or  any  portion  of  roads,  streets,  ave- 
nues, boulevards,  lanes  or  alleys  so  far  as 
not  within  the  territory  of  any  Incorporated 
dty  or  town,  •  •  •  and  to  construct 
therein  or  thereon  sidewalks,  sewers,  man- 
holes, culverts,  bridges,  cesspools,  gutters, 
tunnels,  curbing  and  crosswalks.    •    •  • 

[1]  The  flrst  contention  made  is  that  the 
title  of  the  act  does  not  fulfill  the  require- 
ments of  section  24,  art  4,  of  the  Constitu- 
tion, which  provides  that  "every  act  shall 
embrace  but  one  subject,  which  subject  shall 
be  express^  In  its  tiUe.  *  •  •  "  Our  Su- 
jweme  Court  has  considered  the  reason  un- 
derlying the  insertion  of  this  provision  In  the 
Constitntlon,  and  has  said  that  the  purpose 
waa  to  prevent  legislative  abuses,  or  the  pas- 
sage of  acts  bearing  misleading  and  deceitful 
titles,  which  give  no  indication  of  the  matters 
contained  therein.  Law  v.  San  Francisco,  144 
Cal.  384,  77  Pac.  1014.  In  the  opinion  filed 
in  ttiat  case  a  quotation  la  made  with  ap- 
proval from  a  federal  court  dedsdon,  where 
It  is  declared  that  such  a  provision  In  a  con- 
stitution was  never  Intended  to  prevent  a 
legislature  from  treattng  all  the  various 
branches  of  the  same  general  subject  In  one 
law,  or  from  Inserting  in  a  single  act  all  the 
legislation  germane  to  the  general  subject. 
In  Bellman  v.  Shoulters,  114  CaL  138,  44 
Pac.  91S,  45  Pac.  1057,  it  was  determined 
that  en  amendment  to  the  Trooman  street 
act  (St  1885,  p.  160),  which  added  provl- 
atons  reqwcting  the  Issuance  of  bonds,  treat- 
ed ct  purposes  germane  to  the  general  suh- 
ject  of  street  improvement  therein  provided 
for,  and  that  the  tttte  to  the  principal  act, 
whldi  was  ezpreased  lo  general  terms,  suffl- 
cteDtly  defined  the  objects  to  be  accomplish- 
ed, incliiding  those  covered  by  the  amend- 
ment The  Diatters  of  olltng  and  paving 
the  Borfttoe  of  streets,  eta,  while  not  spedfl- 
cally  mentioned  in  ttu  title  of  the  act  here 
in  question,  are  strictly  germaDe  to  the  em- 
eial  mbject  <tf  the  act  as  fliat  expressed  in 
the  title. 

[2,  S]  The  farther  question  is  argued  as  to 
whethn,  because  tlie  title  of  the  act.  after 
iliat  dwiaring  the  general  subject  to  be 
treated  at,  enumerates  certain  spedflc  tilings 
M  bdng  Induded  within  the  purpose  of  the 


law,  the  words  giving  general  scope  to  the 
act  are  limited  by  the  purposes  which  are 
more  particularly  stated.  Keeping  in  mind 
the  rule  that  the  legislative  intent  is  to  be 
given  full  effect,  and  no  part  of  an  act  de- 
clared void  where,  by  applying  a  reasonable 
construction,  it  may  be  upheld,  it  would  seem 
a  fair  interpretation  to  apply  here  to  say 
that  the  terms  of  particular  description  con- 
tained In  the  title  are  used  in  amplification 
of  the  meaning  of  the  general  clause,  and 
not  in  restriction  or  limitation  of  It  The 
rule  formulated  under  the  doctrine  of  "ejus- 
dem  generis"  Is  not  violated  by  this  con- 
struction. That  rule  merely  requires  that 
where  general  and  special  terms  of  definition 
are  employed,  all  relating  to  the  same  things, 
the  special  terms  Umit  and  yxake  certain  the 
general  ones.  This  rule  has  not  been  held 
to  be  properly  applicable  In  a  strict  sense 
where  a  public  statute  is  being  construed, 
and  for  stronger  reason  it  should  not  be  held 
applicable  In  construing  the  mere  title  to  an 
act  The  title  Is  Intended  only  to  indicate 
the  purpose  of  the  l^lslatlon  which  the  act 
following  it  embraces,  and,  as  has  been  Just 
expressed,  the  effort  of  the  courts  must  be 
to  give  such  a  construction  to  legislative 
enactments  as  will  make  them  effective  and 
not  nullify  them.  The  Missouri  appellate 
court  In  State  v.  Brodericic,  7  Mo.  App.  19, 
has  said:  "The  rule  ejusdem  generis,"  In 
statutory  construction.  "Is  by  no  means  a 
rule  of  universal  application,  and  its  use 
Is  to  carry  out  not  to  defeat  the  legislative 
Intent  When  It  can  be  seen  that  the  par- 
ticular word  by  whidi  the  general  word  Is 
followed  was  inserted,  not  to  give  a  coloring 
to  the  general  word,  but  for  a  distinct  ob> 
Ject  and  when,  to  carry  out  the  purpose  of 
the  statute,  the  general  word  ought  to  gov- 
ern, it  is  a  mlatakd  to  allow  the  ejusdem 
generis  rule  to  pervert  the  constnicti^m." 
The  title  of  the  act  here  considered  soffl- 
dently  ea;prraseB  the  objects  to  be  acoHn- 
pUshed  by  the  legislation,  and  answers  the 
requirements  of  the  section  of  the  Constitu- 
tion referred  to. 

[4,  i]  That  the  contract  made  with  re- 
qwndent  Gentry,  If  carried  out  and  the  cost 
thereof  assessed  against  the  property  of  the 
road  Improvement  district  as  formed  pur- 
suant to  the  provisions  of  the  act  will  re- 
sult in  some  of  the  property  b^ng  assessed 
without  benefit  accruing  Oiereto,  is  another 
contention  advanced  by  appellant  It  was 
not  allied  nor  made  to  appear  that  all  of 
the  property  Included  within  the  asseeament 
district  would  not  be  benefited,  whether  mor« 
or  less,  by  the  proposed  Improrem^t  The 
act  It  la  true,  does  not  provide  that  in  de- 
termining  Uie  bonndariea  of  Uw  aaseasmoit 
district  the  board  of  supenrlaora  shall  In- 
clnde  imly  propertr  wMdi  It  Is  considered 
will  be  booeflted  by  the  public  woA,  but  at- 
tention is  called  to  no  authority  holing  that 
aocb  a  provision  Is  essential  to  the  nlldtty 
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of  such  a  statute.  Aa  the  power  to  epedal- 
]y  tax  In  the  manner  proposed  bj  this  act 
can  ^only  be  exercised  upon  the  theory  that 
beneflta  will  accrue  to  the  property  affected 
thereby,  the  presumption  of  good  faith  and 
fair  action  that  accompanies  the  acts  of 
public  officers  Is  entitled  to  be  Indulged,  and 
it  then  mast  be  assumed  that  the  board  of 
superyisors  properly  considered  and  deter- 
mined that  all  of  the  property  Included  with* 
in  the  established  district  would  receive  ben- 
efits from  the  doing  of  the  work.  As  Is  said 
by  respondents,  the  benefit  need  not  be  di- 
rect, dtlDg  Lent  T.  Tlllson,  72  Cal.  429,  14 
Pac.  71.  The  district  described  In  the  proceed- 
ings had  herein  embraced  contiguous  prop- 
erty, all  of  which  might  well  receive  some 
benefit  &om  the  Improvement  of  the  streets 
described  in  the  contract  The  case  Is  very 
different  from  that  considered  in  Southwick 
V.  Santa  Barbara,  158  Cal.  14.  109  Pac  610, 
where  the  court  said:  "It  appears  from  the 
complaint  that  the  engineer  reported,  as  the 
district  to  be  benefited  by  said  improvement,' 
*  •  *  two  separate  and  distinct  sections 
of  the  city  that  are  not  contiguous,  and  that 
are  alleged  to  be  separated  at  their  nearest 
points  to  one  another  nearly  one-half  of 
a  mile." 

[t]  It  Is  also  complained  that  the  act  seems 
to  authorize  the  taking  of  private  property 
without  awarding  compensation  therefor. 
The  provisions  of  the  act  contemplate  the 
Improvement  work  to  be  done  upon  streets 
and  public  ways  already  laid  out  and  estab- 
lished. Ordinarily  it  must  be  assumed  an 
abutting  property  owner  will  not  suffer  dam- 
age different  from  that  common  to  all  of 
such  owners  by  reason  of  the  Improvement  of 
the  street.  If  he  can  show  such  damage, 
which  Is  classed  as  indirect  or  consequential, 
he  will  be  entitled  to  his  action  therefor. 
Eachus  V.  Los  Angeles,  etc.,  Ry.  Co.,  103  Cal. 
614,  87  Pac.  750,  42  Am.  St.  Rep.  149. 

[7, 1]  The  specifications  for  the  work  con- 
tained the  following  clauses  which  it  Is  In- 
sisted InTalidate  the  contract:  "Whenever,  in 
the  opinion  of  the  engineer,  it  is  necessary 
to  waste  excavated  material  outside  of  the 
lines  of  the  streets,  the  contractor  shall  move 
such  waste  material  to  places  outside  the 
street,  and  spread  the  same  In  a  workman- 
like manner" — and:  "Any  overseer,  super- 
intendent, laborer  or  other  person  employed 
on  the  work  by  the  contractor,  who  shall 
perform  his  work  in  a  manner  contrary  to 
these  apedflcatlons,  shall  be  discharged  im- 
mediately and  soch  person  shall  not  again 
be  employed  on  the  Voi^*'  It  la  claimed 
that  by  the  first  prortslon  mentioned  there 
l8  placed  within  the  power  of  the  engineer 
the  right  to  materially  Increase  the  cost  of 
the  work,  and  that  because  of  such  possibil- 
ity the  bidders  for  the  contract  will  be  in- 
fluenced in  fixing  the  cost  at  a  higher  amount 
than  they  otherwise  would,  and  so  Increase 


the  bnrdoi  of  the  property  owner.  No  doubt 
but  that,  were  the  provision  respecting  waste 
material  wholly  absent  from  the  contract, 
the  contractor  would  be  required  in  the  per- 
fbrmance  of  his  work  to  clear  the  street  of 
such  waste  material,  and  the  mere  additional 
requirement  that  he  shall  "spread  the  same 
In  a  workmanlike  manner"  could  not,  in  giv- 
ing the  provision  practical  effect,  cause  an 
uncertainty  as  to  the  cost  which  would  void 
the  contract  It  seems  very  plain  that  the 
engineer  cannot  require  the  contractor  to 
carry  waste  materia!  to  any  distance  away 
from  the  line  of  the  work  that  he  may  choose 
to  direct,  but  only  that,  when  a  convenient 
place  Is  found  where  It  may  he  deposited, 
the  contractor  shall  leave  the  material  so 
deposited  In  a  reasonably  level  condition. 
As  to  the  provision  which  requires  that  em- 
ployes of  the  contractor  who  shall  fall  to 
perform  their  work  In  accordance  with  the 
specifications  shall  be  disdiarged,  that  pro- 
vision does  not  Inject  an  element  of  uncer- 
tainty into  the  matter  of  the  performance  of 
the  contract  which  might  prevent  bidders 
from  bidding  intelligently,  or  result  to  in- 
crease the  cost  of  the  work.  A  similar  con- 
dition in  a  street  contract  has  been  held  to 
be  a  reasonable  one.  HcQulddy  t.  Wors- 
wick  Street  Paving  Co.,  160  Cftl.  9,  116  Pac. 
67.  In  that  de<^on  the  court  uses  language 
which  l8  directly  applicable  here  when  it 
declares:  "We  can  see  nothing  improper  In 
this  provision.  It  does  not  give  the  dty  au- 
thorities absolute  power  to  arbitrarily  dis- 
miss an  employe  whether  he  was  competent 
or  faithful  or  not  It  only  allows  such  ac- 
tion by  the  city  authorities  when  the  em- 
ploye is  in  fact  Incompetent  or  unfaithful. 
There  is  nothing  improper  in  the  clause  giv- 
ing the  city  the  right  to  demand  the  dis- 
missal of  sadi  employes." 

All  of  the  objections  urged  as  affecting  the 
validity  of  the  statute  and  the  proceedings 
had  thereunder  have  been  considered,  and 
no  reason  appears  why  the  Judgment  and  or- 
der should  not  be  affirmed. 

The  Judgment  and  order  are  affirmed. 

We  concur:   CONRET,  P.  J.;  SHAW,  3. 


(24  Cal.  App.  16) 

MEYER  V.  McAllister,  (av.  1408.) 

(District  Court  of  Appeal,  Second  District  Cal- 
ifornia. Feb.  14,  1914.) 

1.  Salm  (8  418*)— Contbact—Bbbach— Dam- 
ages—Resale— Notice. 

A  resale  of  chattels  by  the  seller  after  the 
bayer'a  refusal  to  accept  the  same,  without  ac- 
tual notice  to  the  buyer,  is  not  cooclusive  evi- 
dence of  the  value  of  the  chattels,  by  wbicb  to 
measure  the  damages  for  which  the  buyer  is 
liable. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  M  1174-1201;  Dec.  Dig.  1  418.*] 


•For  other  caiea      aam*  topic  aod  toction  NUMBER  in  Doc.  Die  A  Am.  Dig.  Koy-Ho.  Series  £  Rep'r  Indozw 


Digitized  by  Google 


CaL) 


METER  V.  McAIXISTER 


4a 


2.  SaI^S  (i  418*)— GONTBAOT— Butsb'8  Bbsach 

— DaUAOES— KESAIJ}— PaSSINO    OF  TiTLI— 

Statutes. 

ar.  Code,  |  3311,  provides  that  the  detri- 
ment canted  67  a  buyer's  breach  of  contract 
to  accept  and  pay  (or  personal  property,  the 
title  to  which  is  not  vested  in  him,  is:  (1)  If 
the  property  has  been  resold  pursuant  to  sec- 
tion 3049,  the  excess,  if  any,  of  the  amount  doe 
from  the  buyer,  under  the  contract,  over  the  net 

Eroceeds  of  the  sale;  or  (2)  if  the  property 
as  Dot  been  resold  as  provided  by  section  3049, 
the  excess,  if  any,  of  the  amount  due  from  the 
buyer*  under  the  contract,  over  the  value  to 
the  seller,  together  with  the  excess,  if  any,  of 
the  expenses  properly  incurred  in  carrying  the 
property  to  market  over  those  that  would  have 
been  incurred  if  the  buyer  had  accepted  it. 
B^ld  that,  where  title  had  not  passed  from  the 
seller  when  the  buyer  refused  the  goods,  and 
they  were  resold,  but  without  actual  notice  to 
the  buyer,  the  seUer's  measure  of  damages  was 
determined  by  subdivision  2  only,  and  was  the 
exeesa,  if  any,  of  the  amount  due  from  the 
bnyer,  nnder  the  contract,  over  the  value  of  the 
goods  to  the  seller. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
IMc  H  1174-1201;  Dec.  Dig.  i  418.*] 

3.  Sai.es  (i  416»)— Contract— Bbeach— Evi- 
dence—Valub  TO  Seller. 

Where,  in  an  action  for  a  buyer's  breach  of 
a  contract  to  buy  machinery,  the  seller,  in  or- 
der to  prove  the  value  of  the  property  to  him 
after  the  buyer's  refusal  to  receive  the  same, 
proved  a  public  sale  of  the  property  without 
notice  to  the  buyer,  at  which  It  was  sold  at 
9800,  evidence  of  a  witness  familiar  with  ma- 
chinery of  the  same  general  kind  and  with  the 
sale  or  market  value  thereof  that  such  ma- 
chinery uninstalled  at  the  place  of  the  sale  was 
worth  from  $1,700  to  $1,800  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  H  1171,  1172;  Dec  Dig.  S  416.*] 

Appeal  from  Superior  Court,  Los  Angeles 
Connty;  Franklin  3.  Cole,  Judge. 

Action  by  Charles  A.  Meyer  against  James 
W.  McAllister.  Judgment  for  plaintiff  for 
less  than  tbe  amount  demanded,  and  he  ap- 
peals. Affirmed. 

Stutsman  &  Stutsman,  of  Los  Angeles,  for 
appellant  Randall  tc  Bartlett,  of  Los  An- 
geles, for  respondent 


CONRET,  P.  J.  In  this  action  plaintiff 
seeks  to  recover  damages  in  the  sum  of 
$1,345  Incurred  by  defendant's  breach  of  a 
contract  made  with  plaintlfTs  assignor, 
wherein  the  defendant  agreed,  to  purchase 
from  the  vendor  certain  machinery  at  the 
agreed  price  of  $2,145.  Judgment  was 
awarded  In  the  sum  of  $429,  and  the  plaintlCT 
appeals  from  the  Judgment,  as  well  as  from 
an  order  denying  his  motion  for  a  new  trial. 

As  both  parties  assume,  In  accordance  with 
tbe  record,  that  there  was  a  contract,  and 
that  there  was  a  breach  thereof  by  the  de- 
fendant, the  only  questions  presented  on  ap- 
peal relate  to  ^e  plaintlfTs  claim  that  the 
evidence  is  Insufficient  to  sustain  tbe  finding 
llpTltl"g  plaintUf's  damages  to  the  amount 
named  ta  said  judgment;  and  inddentally 
to  the  claim  that  the  <»urt  erred  in  receiving 
certain  evidence  offered  by  the  deftodant 


concerning  the  value  of  the  property  describ- 
ed in  the  contract 

After  the  vendor  had,  as  required  by  the 
terms  of  tbe  contract,  shipped  the  machinery 
to  Chino,  CaU,  and  the  defendant  had  further 
confirmed  his  refusal  to  accept  the  same,  the 
vendor  made  some  efforts  to  sell  the  property 
at  and  in  the  vicinity  of  Chino,  and  finally, 
at  a  time  within  two  months  after  the  ship- 
ment had  been  made,  sold  said  property  pub- 
licly for  $800,  which  was  the  highest  and 
best  bid  made  at  that  time.  The  representa- 
tive of  the  vendor  who  made  the  sale  testified 
to  his  efforts  with  respect  to  making  a. sale, 
and  that  he  could  not  get  any  higher  bid. 

[1]  The  sale  was  made  without  actual  no- 
tice thereof  to  the  defendant.  Therefore 
the  amount  received  at  tbe  sale  is  not  con- 
clusive evidence  of  value  by  which  to  meas- 
ure the  damages  for  whldi  the  def^dant  if 
liable. 

[2]  For  the  same  reason  (and  also  because 
title  had  not  passed  from  the  vendor),  the 
first  subdivision  of  section  3311  of  the  Civil 
Code  Is  not  applicable  to  the  case.  The  detri- 
ment caused  to  the  vendor  by  the  defendant's 
breach  of  his  agreement  Is  to  be  measured  by 
subdirisiou  2  of  said  section  3311,  and  in  the 
present  case  consists  in  the  excess,  if  any,  of 
tbe  amount  due  from  the  buyer  under  the 
contract  over  the  value  to  the  seller.  See, 
also,  section  3353,  Civ.  Code. 

[3]  In  offering  the  above-maitioned  evi- 
dence, the  plaintiff  was  seetdng  to  prove  "the 
value  to  the  seller,"  and  was  proceeding  upon 
the  theory  that  the  value  to  the  seller  was 
the  price  obtained  at  a  sale  fairly  made  in 
the  market  at  Chino.  This  would  be  evidence 
of  the  market  value  taken  as  equivalent  to 
the  value  of  the  property  to  the  seller.  In 
response  to  the  evidence  thus  produced,  the 
defendant  offered  the  testimony  of  a  witness 
familiar  with  machinery  of  the  kind  In  qnes- 
tion  and  with  the  sale  or  market  value  there- 
of, who  testified  that  the  value  of  tbe  ma- 
chinery uninstalled  at  Chino,  as  described  to 
him  and  set  forth  In  the  contract,  was  be- 
tween $1,700  and  $l,80a  The  testimony  of 
this  witness,  especially  on  eross-examl  nation, 
shows  that  he  was  speaking  of  market  value, 
or  the  price  at  which  such  property  was 
being  sold  and  reasonably  could  be  sold. 
"The  value  In  tbe  market  up  there  of  the 
engine  would  be  somewhere  In  the  neighbor- 
hood of  $1,400.  The  pump  was  worth  some- 
where in  the  n^hborhood  of  $300  or  $400." 
Objection  was  made  to  this  testimony  on  the 
general  grounds,  and  particularly  that  the 
witness  should  have  been  asked  to  fix,  '^ot 
the  market  value,  but  the  value  to  Uie  seller 
at  that  time."  But,  as  we  liave  pointed  out, 
tbe  plaintiff  himself  had  assumed  that  tiie 
value  to  the  sdler  was  to  be  ascertained  by 
proving  the  market  Talu^  and  this  he  had 
undertakoi  to  do  by  showing  tiie  amount  tliat 
be  had  been  able  to  obtain  at  a  sale  wtilCh  be 
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contended  was  a  fair  sale.  Therefore  the 
testimony  objected  to  was  clearly  admissible. 
This  being  so,  there  was  thereby  created  a 
conflict  In  the  evidence  as  to  what  was  the 
value  of  the  property  to  plaintiffs  assignor 
at  the  time  In  question.  The  finding  of  the 
court  as  to  value  Is  substantially  supported 
by  the  testimony,  and  this  ig  anfficlent  to  de- 
termine the  case. 

The  Judgment  and  order  dienylng  a  new 
trial  are  affirmed. 

We  concur:  JAMES,  J.;  SHAW,  J. 


(24  C»I.  App.  181 

SBSSIONS  T.  MILLER.   (GIt.  1442.) 
(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia. Feb.  14, 1914.) 

1.  Tehdoe  and  Pubcbaseb  (%  181*)  —  Con- 

TBACTS— Cox  OTBUCTION . 

A  promise  by  a  renclor  to  sabscribe  a  spec- 
ified sum  to  a  fund  for  street  wideniog,  to  be 
paid  with  a  cbeck  from  the  amount  deposited 
to  the  vendor's  account  by  the  purchaser,  made 
hi  connection  with  the  safe  of  real  estate  to  the 
purchaser,  who  agreed  to  pa^  the  price  on  de- 
hvery  of  the  deed  and  certificate  of  title,  is 
only  a  promise  to  pay  the  specified  sum  after 
payment  of  the  price  by  the  purchaser,  and 
the  purchaser  may  not  pay  the  sum  to  the  fund 
prior  to  or  independently  of  the  closing  of  the 
transaction  of  the  sale  of  the  property. 

[Bd.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Diff.  H  8fft,  868;  Dec.  Dig.  I 
18L*] 

2.  MOHBT  Paid  (|  I*)— VoLtrwTABT  Payment— 
Recovbbt. 

Where  a  vendor  was  required  to  pay  a 
specified  sum  to  a  spedfied  fund  on  the  pur- 
chaser paying  the  pnce  on  the  delivery  of  the 
deed  and  certificate  of  title,  a  payment  there- 
of by  the  purchaser,  without  request  of  the 
vendor  prior  to  and  independently  of  the  dos- 
ing of  (he  transaetiini  of  sale,  was  a  voluntary 
payment  which  he  could  not  recover  from  the 
vendor  on  the  vendor's  failing  to  sbow  clear 
tide. 

[Bd.  Note.— For  other  cases,  see  Honey  Paid, 
Cent.  Dig.  5S  1-16;  Dec.  Dig.  {  1.*] 

Appeal  from  Superior  Coart,  San  Diego 
County ;  W.  R.  Guy,  Judge. 

Action  by  Kate  O.  Sessions  against  Sarah 
Johnston  Cox  and  H.  L.  Miller,  her  execu- 
tor, substituted  as  defendant  From  a  Judg- 
ment for  plaintiff,  and  from  an  order  denying 
a  new  trial,  defendant  appeals.  Reversed. 

Steama  &  Sweet,  of  San  Diego,  for  appel- 
lant Luce  ft  Luc^  o<  San  Diego,  for  re- 
spondent. 

CONRET,  F.  J.  The  defendant  appeals 
from  the  Judgment  and  from  an  order  deny- 
ing his  motion  tor  a  new  trial. 

The  action  was  commenced  against  Sarah 
Johnston  Cox  to  recover  the  sum  of  $305,  al- 
leged to  have  been  paid  by  the  plalntitT  at 
the  request  and  for  the  use  of  Mrs.  Cox ;  the 
payment  having  been  made  to  a  fund  for  the 
widening  of  certain  streets  in  the  vicinity  of 
land  owned  by  her  In  the  city  of  San  Diego. 
Mrs.  Cox  died  while  the  action  was  pending, 
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and  Oie  defendant  executor  has  been  sub- 
stituted in  her  place. 

It  appears  that  on  October  11,  1907,  Mrs. 
Cox  executed  and  delivered  to  plaintiff  an 
agreement  to  sell  to  plaintiff  two  lots  In  t^e 
above-mentioned  tract  of  land  for  the  sum  of 
91,500,  "to  be  paid  at  the  Bank  of  Commerce 
upon  the  delivery  of  a  deed  and  certificate  at 
title  made  by  the  Abstract  Title  ft  Insurance 
Company."  Appended  to  the  same  contract 
and  dated  on  the  same  day  la  an  addith>nal 
agreement  by  Mrs.  Cox  as  follows:  **I  agree 
to  subscribe  $300  to  the  fnnd  for  widening  of 
Washington  and  Lewis  streets  and  to  pay  the 
same  with  a  check  of  Oie  Bank  of  Commerce 
from  the  amount  deposited  to  my  account 
by  K.  O.  Sesidons.**  At  that  time  there  was 
being  collected  a  fnnd  paid  in  by  various 
subscribers  to  a  custodian,  which  moneys 
were  to  be  used  for  the  widening  of  said 
streets.  It  does  not  appear  tliat  the  plaintiff 
was  one  of  those  snbacribers,  and  it  does  not 
app«ir  that  Mrs.  Cox  made  any  subscription 
to  that  fnnd,  or  any  agreement  with  refer- 
ence to  a  subscription,  other  than  the  atwve- 
quoted  written  promise  made  to  £he  plalntlfr. 

On  October  16,  1907,  without  having  de- 
posited any  moneys  to  the  account  of  Mrs. 
Cox  and  without  any  request  from  Mrs.  Cox. 
the  plaintiff  paid  to  the  custodian  of  said 
fund  the  sum  of  9300  and  took  a  receipt 
showing  that  she  bad  made  that  payment, 
and  that  it  was  made  for  Mrs.  Cox  "a/c  wid- 
ening of  Washington  and  Lewis  streets." 
The  plaintiff  claims  that  her  failure  to  pay 
or  tender  the  |1,S00  was  caused  by  some 
defect  in  title  of  Mrs.  Cox's  property  which 
prevented  the  issuance  of  a  certificate  show- 
ing clear  title  in  the  vendor,  and  we  here 
assume  that  this  claim  Is  shown  to  be  well 
founded.  It  is  not  alleged  In  the  complaint 
or  found  by  the  court  that  Mrs.  Cox  at  any 
time  ratlfled  the  $800  payment  so  made  by 
the  plainUff  In  her  behalf  or  made  any  prom- 
ise other  than  in  the  written  tonus  above 
Stated,  with  respect  to  repayment  thereof.  It 
Is  daimed  In  argument  here  on  behalf  of  the 
plaintiff  that  the  evidence  shows  such  ratifi- 
cation. The  only  evidence  pertaining  to  this 
matter  is  fonnd  in  the  statement  of  one  wit- 
ness who  heard  Hra  Cox  say  to  plaintiff, 
"I  will  pay  you  that  money,  but  I  won't  pay 
you  until  I  get  good  and  ready,"  and  another 
witness,  who  testlfles  that  Mrs.  Cox  told  him 
that  she  was  going  to  pay,  and  bad  agreed  to 
pay.  Miss  Sessions  9300  for  a  purpose  ccm- 
nected  with  the  widening  of  said  streets.  On 
the  other  hand,  there  Is  testimony  of  a  wit- 
ness who  heard  the  plaintiff  ask  Mrs.  Cox  to 
pay  the  9300,  at  which  time  Mrs.  Cox  replied 
that  she  would  not  pay,  and  did  not  know 
why  she  should  do  so. 

[1]  Manifestly  the  plaintiff's  rights  herdn 
must  be  determined  by  the  language  of  the 
written  contract  as  made.  That  contract  did 
not  make  Mrs.  Cox  a  snbscriber  to  the  fund, 
and  did  not  create  any  legal  Uabllity  against 
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her  In  favor  of  tbe  snbscrlbers  to  the  fund. 
The  promise  was  made  In  connection  with 
tbe  sale  of  two  lota  to  plalnttfl,  and  It  was 
«  promise  to  the  plaintiff  to  make  such  sub- 
acrlptlon  and  to  pay  the  same  after  receipt 
by  the  vendor  of  the  91.S00,  which  amount 
was  to  be  paid  by  the  plaintiff  for  said  lots. 
Mrs.  Cox  promised  to  pay  the  amount  her^ 
■elf  out  of  that  sum  to  be  so  recelTod.  This 
was  not  a  formal,  but  a  substantial,  condi- 
tion ot  the  promise.  It  may  veil  be  that 
Mrs.  Cox  did  not  teA  able  to  pay  such  a 
subacription  until  the  sale  transaction  was 
completed,  and  until  she  had  received  that 
oittre  sum.  There  is  nothing  in  the  language 
used  which  can  be  c<mstmed  as  an  authoriza- 
tion or  request  to  i^alntlfl  to  make  the  pay- 
taeat  into  the  nibacrlptlon  fund  prior  to  or 
IndQDendently  of  the  closing  of  the  transac* 
tlon  of  the  sale  of  the  lots. 

II]  We  have  then  a  voluntary  payment 
made  by  the  plaintlfl  In  the  name  of  the  de- 
fendant, for  a  purpose  vhldi  may  have  been 
beneficial  to  the  defeadant,  but  whidi  did 
not  go  to  satisfy  any  legal  liability  of  tbe 
defmdant  Even  if  a  payment  so  made  had 
satisAed  a  legal  liability  of  the  party  tw 
whom  the  payment  was  made,  recovery  there- 
of could  not  be  enforced.  "There  can  be  no 
recovery  for  the  voluntary  payment  of  the 
debt  of  a  third  party  without  request,  and 
with  no  promise  of  repayment  by  the  party 
whose  debt  Is  paid."  McGlew  t.  HcDade, 
146  Cal.  C6S,  80  Pac.  695. 

The  Judgment  and  order  denying  a  new 
trial  in  this  action  are  reversed. 

We  concur:  JAMES,  J.;  SHAW,  J. 


(24  OtL  App.  27) 

GBEENB  T.  OABMICHAEIi.  (Ov.  115S.) 
(District  Court  of  Appeal,  Third  District.  Cal- 
ifornia. Feb.  16.  1914.)  . 

1.  Pbopebtt  (i  9*)— OwNBBSHiP— Evidence. 

Evidence  held  to  warrant  a  finding  that  de- 
fendant was  the  owner  of  an  antomobile,  and 
that  who  had  mortgaged  tbe  same  to  plain- 
tiff, had  ponession  onder  an  executory  contract 
ot  sale. 

[EJd.  Note.— For  other  cases,  see  Property, 
Dflc.  Dig.  19;*  Evidence.  Gent  Dig.  f  2457.] 

2.  Chattel  Mobtoages  (|  17*)— Tauditt— 
Ownership. 

Where  R.  had  possesrion  of  an  automoldle 
hdonging  to  defendant  under  an  executory  con- 
tract of  sale,  R-'s  act  in  mortgaging  the  machine 
did  not  affect  defendaofs  ownership. 

(Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gagea,  CeuL  Dig.  H  Dec.  Dig.  t  17.*] 

3.  Chattel  Mobtoages  (S  17*y-CoiTDiTioiiAL 

SaIXS— RiOHTS  OT  OWNEB— lUFAIBHENT. 

One  io  possession  of  a  cliattel  noder  a  con- 
tract of  conditional  sale,  by  attempting  to  sell 
or  create  a  lien  thereon,  cannot  impair  the 
rights  of  tbe  owner. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mwt- 
gagea.  Cent.  Dig.  §{  5&-^;  Dec  Dig.  {  17.*] 

4.  PROPEBTT  a  9*)— PSBSOltAL  Pboitott  — 
PoSSESBIOIf. 

PoHsession  of  personal  property  la  only 
prima  facie  evidence  of  ownership  and,  except 


as  to  negotiable  Instruments  and  whatever 

comes  under  the  general  denomination  of  cut> 
rency,  will  not  prevail  against  the  rights  of  tbe 
true  owner,  under  the  rule  that  no  one  can  be 
divested  of  bis  property  witiiout  bis  consent, 
and  that  no  person  can  tranafer  a  better  title 
tlian  he  himself  has. 

[Ed.  Note.— For  other  cases,  see  Property, 
Dec.  Dig.  $  9;*  Evidence.  Cent  Dig.  {  87.] 

6.  ESTOfFEL  (I  76*)— OWSEBSHIP  OV  FBOP- 
EBtT. 

Defendant  purchased  an  antomobile  for  R.'s 
use  under  an  agreement  tbat  R.,  who  was  em- 
ployed by  defeadant  should  pay  for  tbe  same 
out  of  his  earnings,  and  that  the  title  should 
vest  in  him  when  paid  for.  B.,  without  defend- 
ant's knowledge,  took  title  to  the  machine  in.liis 
own  name,  and  later  mortgaged  the  machine  to 
plaintiff.  Held,  tbat  defendant  was  not  estop* 
ped  to  assert  Us  ownership  as  against  the  mort- 
gagee, 

[Ed.  Note.— For  other  cases,  see  Estopp^ 
Cent  Dig.  §{  192-ldS ;   Dec  Dig.  1  76.*] 

Appeal  from  Superior  Court,  Sacramento 
County;  0.  N.  Post,  Judge. 

Action  by  John  T.  Greene  against  D.  W. 
Carmicbael.  From  a  judgment  for  defend- 
ant, plaintiff  appeals.  Affirmed. 

Grove  L.  Johnson  and  Albert  D.  Smith, 
both  of  Sacramento,  for  appellant.  B.  h, 
Strinn,  of  Sacramento,  for  respondent 

BURNETT,  J.  The  appeal  is  from  a  Judg- 
ment in  favor  of  defendant  in  an  action 
brought  to  recover  the  value  of  a  certain 
automobile  alleged  to  have  been  converted  by 
defendant  to  his  own  use,  and  on  which  ap- 
.  i)ellant  had  a  chattel  mortgage  to  secure  the 
payment  of  a  promissory  note  for  9250,  with 
Interest  at  the  rate  of  6  per  cent  per  month. 
This  note  and  mortgage  were  executed  by  one 
Sidney  A.  Boot  while  he  had  possession  of 
said  machine.  Issue  was  Joined  on  the  ques- 
tion of  Boots  ownership  and  respondent's 
right  to  convert  the  macliine  to  his  own  use. 
The  court  found  that  Boot  was  not  the  own- 
er ot  the  automobile  at  the  time  ot  the  ex- 
ecution of  the  mortgage  nor  at  any  other 
time,  but  that  he  was  in  possession  thereof 
under  an  executory  contract  of  sale,  condi- 
tioned on  the  payment  to  D.  W.  Carmicbael, 
the  respondent  herein,  of  the  sum  of  $1,400. 
on  wbl(^  payment  Root  was  to  become  the 
owner,  and  not  otherwise,  and  that  "no  part 
of  said  $1,400  lias  ever  been  paid  to  said  de- 
fendant" Tbe '  conclusion  was  that  defend- 
ant had  the  full  right  to  take  and  dispose  of 
the  property,  and  this  presents  the  real  ques* 
tlon  Involved  on  tbe  appeal. 

There  is  no  doubt  that  the  finding  of  the 
court  as  to  the  conditional  sale  is  fully  sus- 
tained by  the  evidence.  Mr..  Carmicbael  tes- 
tified: "He  wanted  me  to  get  him  an  auto- 
mobile, and  Z  secured  an  automobile  with 
the  understanding  he  was  to  go  to  work  on 
Carmicbael  Colony  and  to  work  hard,  and 
he  made  those  promises,  which  prompted  me 
in  fecurlng  an  automobile  for  him  to  use  In 
his  work.    First,  I  was  to  put  up  so  much 
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casb  for  Che  automoUIe,  which  I  objected 
to  doing.  He  came  back  to  me  with  another 
proposition  that  he  had  a  party  that  would 
let  him  have  an  antomoblle — as  I  understood 
It,  had  an  automobile  to  trade— If  I  would 
give  him  a  certain  lot  that  I  had  on  the  cor- 
ner of  Twenty-Fourth  and  T  street,  to  trade 
for  the  automobile.  That  was  the  transac- 
tion that  was  agreed  upon.  Then  when  he 
went  to  get  the  automobile  he  came  in,  he 
asked  me  how  I  wanted  that  automobile, 
where  I  wanted  It;  he  said  he  could  keep  it 
at  his  home.  *  *  *  All  these  things  I 
agreed  to  do.  *  *  *  It  was  to  be  paid  for 
by  the  commlssloiu  Oiat  he  would  make;  he 
would  pay  for  It  from  month  to  montti  along; 
every  thing  he  could  make  he  would  turn 
right  In,  paying  for  the  automobile  until  It 
was  finally  paid  for.  *  *  *  I  was  buying 
the  machine.  The  machine  was  to  be  mine. 
That  was  the  general  understandli^  and  was 
agreed  to  at  that  time.  Mr.  Boot  asked  me 
how  the  bill  of  sale  was  to  be  made,  'Car- 
micbael  Company*  or  *D.  W.  Carndchael.*  I 
told  him,  'Make  the  bill  of  sale  In  my  name.'  ** 
It  Is  not  denied  that  through  the  transfer  of 
said  lot  the  purchme  price  of  the  machine 
was  paid  by  defendant  It  also  appears  that 
respradent  paid  Charles  M.  King,  a  ^rage 
owner,  9369  on  account  of  material  and  re- 
pairs for  said  machine.  This  was  after  King 
had  advertised  a  sale,  to  satisfy  his  claim, 
of  the  automobile,  which  had  been  left  at  his 
garage.  It  is  not  claimed  that  Carmlchael 
has  been  paid  any  portion  of  the  fl,400. 

[1]  The  statement  of  the  foregoing  with- 
out comment  Is  sufficient  to  disclose  the  legal 
justification  for  the  finding  of  the  lower  court 
that  respondent  was  at  all  times  the  owner 
of  the  machine  and  that  Root  had  posses- 
sion of  it  under  an  executory  contract  of 
sale. 

[2]  It  is  Just  as  Irrefutable  that  there  Is 
warranted  ttie  conclusion  that  the  action  of 
Boot  In  mortgaging  the  madilne  did  not  af- 
fect nor  derogate  In  any  manner  from  de- 
fendant's ownership, 

[3]  Conditional  sales  are  fully  recognized 
in  this  state,  and  it  is  well  established  that 
one  in  possession  under  such  contract,  by  at- 
tempting to  sell  or  create  a  lien  upon  the 
property,  cannot  impair  the  rights  or  Interest 
of  the  owner.  The  same  principle  applies 
as  in  the,  case  of  stolen  property.  No  one 
familiar  with  our  law  would  contend  that  a 
thief,  by  selling,  mortgaging,  or  pawning  stol- 
en goods,  coold  prevent  or  hinder  the  owner 
from  reclaiming  his  property  wherever  he 
might  find  it  Of  course,  on  principles  of 
good  conscience.  If  the  owner  misled  an  Inno- 
cent party  to  his  prejudice,  the  former  might 
be  precluded  from  asserting  ownership,  but, 
as  we  Bhall  see.  that  is  not  the  case  here 

[4]  In  Wright  V.  Solomon,  19  Cal.  64,  79 
Am.  Dec.  196,  the  question  is  reviewed  at 
length  by  the  court  through  Chief  Justice 
Field,  and  it  is  said :  "Possession  of  person- 
al property  is  only  prima  fade  evidence  of 


ownership,  and  never  prevails  against  thp 
true  owner,  except  with  reference  to  negotia- 
ble instruments,  and  whatever  comes  under 
the  general  denomination  of  currency.  *  •  * 
The  principle  tliat  no  one  can  be  divested  of 
his  property  without  bla  consent  &lid  the 
maxim  that  no  one  can  transfer  a  better  title 
than  he  has  himself,  control  all  qnestifHis 
arising  as  to  property  of  which  a  transfer  la 
attempted,  with  the  exceptions  stated."  The 
earlier  decisions  of  the  Supreme  Court  to  the 
contrary  were  referred  to  and  overruled.  In 
the  Wright  Case,  supra,  the  goods  had  been 
consigned  to  the  foctor  for  sale,  and  he  pledg- 
ed them  as  security  for  a  loan  of  ^,000,  and 
It  was  held  that  this  would  not  prevail 
against  the  owner,  and  that  it  made  no  dif- 
ference "whether  the  party  taking  the  pledge 
was  ignorant  as  to  the  extent  of  the  factor's 
authority,  or  that  the  factor  was  not  the 
real  owner  of  the  property." 

In  Putnam  v.  Lamphler,  86  Cal.  158,  it  Is 
said :  "It  is  a  general  rule,  applicable  to  con- 
ditional as  well  as  absolute  sales,  that  a  sec- 
ond vendee  is  not  entitled  to  stand  in  any 
better  situation  than  his  vendor  in  regard  to 
the  title  of  personal  property,  other  than 
negotiable  instruments,  and  whatever  comes 
under  the  general  denomination  of  currency." 

In  Vermont  Marble  Co.  v.  Brow,  109  Cal. 
241,  41  Pac.  1031,  50  Am.  St  Rep.  37,  it  is  de- 
clared: "The  common-law  right  of  the  sell- 
er by  appropriate  contract  to  retain  the  title 
until  performance  of  some  valid  condition 
on  the  part  of  the  buyer  has  been  long 
recognized  In  this  state,  as  almost  univer- 
sally elsewhere." 

In  Bodgere  v.  Bachman,  109  Cal.  552,  42 
Pac.  448,  it  is  held,  as  stated  In  the  syllabus: 
"The  owner  of  property  may  include,  in  any 
executory  agreement  for  Its  sale,  any  condi- 
tions which  he  may  desire  to  insert,  and 
make  their  performance  essential  before  he 
is  to  be  deprived  of  his  ownership;  and  he 
may  sell  his  property  upon  the  condition  that 
tbe  title  shall  not  be  divested  until  the  price 
has  been  fully  paid."  It  Is  further  held 
that,  in  the  absence  of  fraud,  this  is  as 
valid  against  a  third  person  as  the  parties 
to  the  transaction,  and  that  the  bailee  of 
personal  property  cannot  convey  the  title  or 
subject  it  to  execution  for  his  own  debts 
until  the  condition  on  which  the  agreement 
to  sell  was  made  has  been  performed.  The 
familiar  principle  is  also  therein  announc- 
ed that  the  question  whether  the  sale  is 
conditional  is  one  of  Intention,  and  that  It 
is  the  duty  of  the  court  to  carry  out  the  in- 
tention of  the  parties  when  ascertained. 

The  question  is  again  fully  discussed  in 
Van  Allen  v.  Francis,  123  CaL  474,  56  Pac. 
339,  and  it  is  therein  declared ;  "Conditional 
sales  are  recognized  In  this  state  to  the  full- 
est extent  [citing  cases];  and  it  is  well  set- 
tled that  even  bona  fide  purchasers  from  the 
person  to  whom  personal  property  Is  deliver- 
ed under  an  executory  contract  of  sale  get 
no  valid  claim  to  the  property  (Palmer  t. 
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Howard,  72  CaL  203.  13  Pac.  858,  1  Am.  St 
Bep.  60)." 

In  the  Palmer  Case',  supra,  Kobler  v. 
EafCB,  41  Ual.  455,  and  Hegler  v.  Eddy,  53 
Cal.  598,  are  dted  as  authority,  and  they 
declare  the  same  doctrine. 

(S)  Of  course,  tt  can  make  no  kind  of  dif- 
ference In  the  application  of  the  principle 
that  the  original  purchase  of  the  automobile 
was  made  by  Hoot  and  possession  taken  by 
Mm  Immediately.  This  was  In  pursuance  of 
the  asteement  with  Carmlcfaa^  and  the  ti- 
tle to  the  property  under  this  agreement  was 
jnst  the  same  as  though  Carmidiael  had  first 
tafcm  actual  possession  and  then  delivered 
the  madklne  to  Boot.  The  form  of  the  traus- 
ter  cannot  change  the  legal  effect  of  the 
agreemoit  had  understanding  betwe^  Boot 
and  Oannlchael. 

Neither  Is  It  Important,  as  far  as  the 
z^ts  of  respondrat  are  concerned,  that  the 
bill  of  sale  from  King  waa  made  to  Boot  in- 
atead  of  Carmtchael,  as  directed  by  the  lat- 
tts.  Of  course,  Sing  and  Boot  could  not  de- 
feat the  rights  of  reqiMmdent  by  treating  the 
property  as  thon^  It  belonged  to  Boot.  The 
bill  of  sale,  It  may  be  remarked,  was  not  ea- 
saitlal  to  the  transfer,  but  constituted  eri- 
doace  of  the  sale  which  probably  could  not 
be  qnestioDed  by  King  or  Boot,  but  It  did 
not  affect  the  agreem«it  between  Root  and 
respondent  If  the  latter  had  known  of  It, 
the  question  of  ratification  or  estoppel  might 
possibly  arls^  but  no  such  situation  Is  pre- 
sented. Nor  are  we  concerned  with  the  con- 
dderatlon  of  a  constructlre  trust  and  its 
r^radlatlon  by  Boot  The  vital  question  is, 
who  was  the  owner  of  the  automobile  at  the 
time  the  chattel  mortgage  was  executed?  and 
this  is  to  be-determined  by  the  terms  of  said 
agreement  between  Root  and  OarmlchaeL 

The  contention  of  an  estoppel  is  equally 
untenable.  It  cannot  t>e  said  that  appellant 
was  misled  by  any  act  or  declaration  of  re- 
spondent The  latter  had  no  conversation 
with  the  former  about  the  ownership  of  the 
automobile,  nor  did  be  have  any  knowledge, 
until  long  after,  of  the  execution  of  the  chat- 
tel mortgage.  He  did  not  know  tliat  Root 
had  taken  the  bill  of  sale  in  his  own  name, 
in  fact  there  Is  no  circumstance  disclosed 
1^  the  record  that  would  make  It  Inequitable 
for  respondent  to  assert  his  title  to  the  ma- 
chine. Neltber  can  it  be  said  that  he  Is 
chai^eable  with  negligence.  Be  bad  the 
right  to  assume  that  Root  was  an  honest 
man  and  that  he  would  not  violate  his  agree- 
ment He  could  not  be  expected  to  antici- 
pate that  Root  would  execute  a  chattel  mort- 
gage upon  property  that  the  latter  did  not 
own.  Neither  la  It  strange  that  be  made  no 
inquiry  about  the  bill  of  sale.  Root  was 
working  for  him,  and  it  was  confidently  ex- 
pected that  the  former  would  soon  earn 
enough  money  out  of  his  commissions  to  pay 
for  the  automobile,  which  he  was  using  in 
the  business. 


Considering  the  testimony  as  we  are  re- 
quired by  the  familiar  rule,  we  can  see  no 
substantial  reason  for  interfering  with  the 
conclusion  of  the  trial  judge. 

We  do  not  consider  the  cases  upon  which 
appellant  relies  as  applicable  to  tlie  facts 
here  and  deem  unnecessary  specific  notice 
ot  them. 

The  judgment  is  affirmed. 


We  concur;   CHIFMAN,  P.  J.;  HABX,  J. 


<H  OA  App.  B) 

BARB  T.  SOITTHEBN  CALIFORNIA  BDI- 

SON  CO.    (Civ.  1469.) 

(District  Court  of  Appeal,  Second  District 
California.  Feb.  16, 1914.) 

1.  Death  ii  49*)— Actions  fob  CAi7Biifa 
Death  —  Pleadiho  —  Complaint  —  Exisx- 
KHCE  OT  Bekebiciabhs. 

A  complaint,  in  an  action  for  wrongful 
death,  was  not  bad  (or  failure  to  allege  the  exist- 
ence of  an  heir,  where  the  action  was  brought 
by  the  widow  as  administratrix,  as  the  widow  is 
not  only  an  heir,  bat  Civ.  Code,  1 1970,  author- 
izes the  personal  representative  to  sue  foe  the 
benefit  ot  the  widow,  and,  under  the  express 
terms  of  Code  Civ.  Proc  |  377,  sncb  damages 
are  recoverable  as  may  be  just 

[Ed.  Note.— For  other  cases,  see  Death,  Gnt 
Dig.  |{  64r^,  69 :  Dec  Dig.  |  4»,*] 

2.  Death    (i  49*)— Actiorb  na  Dsath— 

PLEADIITO— COMFLAIKT. 

A  complaint  in  an  action  for  wrongful 
death,  was  not  bad  for  failure  to  allege  tliat  suit 
was  brought  for  the  benefit  of  the  widow,  as 
heir,  where  the  widow  brought  the  suit  as  ad- 
ministratrix, as  she  could  not  maintain  tlie  suit 
other  than  for  the  twnefit  of  the  heirs,  for  wbom 
she  acts  as  statutory  trustee. 

[Ed.  Mote.— For  oOier  cases^  see  Death.  Cent 
Dig.  }{  64^  69;  Dea  Dig.  S  49.«] 

3.  PLEADiifo  (I  35*>—SuEPi.nsAQB— Actions 
FOE  Death— Complaint, 

An  allegation,  in  a  oom[daint  in  an  action 
for  wrongful  death,  that  the  plaintiff,  who  was 
the  widow,  suffered  damages  as  adminiatratrix 
must  be  regarded  as  surplusage,  as  she  could  not 
sustain  any  damages  In  tliat  capacity  upon  the 
facts  alleged. 

[Ed.  Note.— For  other  cases,  see  P]eadii% 
Gent  Dig.  K  76-80;  Dec.  Dig.  %  35.*] 

4.  Death  (|  02*)  — Actions  vob  Dbatr— • 
Plbadino— GoiiPX.AinT. 

The  failure  of  the'  complaint,  In  an  action 
for  wrongful  death,  to  allege  that  the  widow 
suffered  pecuniary  damage  did  not  rehder  it 
subject  to  general  demurrer,  as  Civ.  Code,  | 
1970,  anthorises  the  personal  representative  to 
sue  for  the  widow,  Code  Civ.  Proc.  §  377,  au- 
thorizes the  recovery  of  just  damages,  and  the 
widow  was  deprived  of  that  share  of  deceased's 
earnings  to  which  she  was  entitled  for  support 

[Ed.  Note.— For  other  eases,  see  Death,  Cent 
Dig.  6  69;  Dec.  Dig.  |  52.*] 

5.  PlEADINO  ($  d*)— CoNOLUaiON  FBOM  FaOTB 
AU^EOED — DaMAOE. 

A  complaint,  in  an  action  for  wrongful 
death,  vras  not  subject  to  general  demurrer  be- 
cau!<e  it  did  not  allege  the  hell's  damages,  where 
it  alleged  facta  from  which  damage  to  the  wid- 
ow, as  heir,  must  necessarily  follow,  particular- 
ly where  the  prayer  asked  for  a  specific  sum. 

[Ed.  Note.— For  other  caa«8,  see.  Pleading, 
Cent.  Dig.  J  29;  Dec.  Dig.  |  9.*] 
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6.  TjisnxATioiT  or  Actions  (8  127*)— Compu- 
tation OF  Period  of  Limitation — Amend- 
ment OF  Pleadings. 

Where  the  original  complaint.  Id  an  action 
for  wrongful  death,  was  filed  before  the  expira- 
tion of  the  period  of  limitation,  the  Bustaininn  of 
a  demiirrer  thereto  and  the  filing  of  an  amended 
complaint,  showing  the  existence  of  an  heir, 
after  the  expiration  of  the  period  of  limitation, 
did  not  defeat  the  action ;  no  new  cause  of  ac- 
tion bein^  set  up. 

[Ed.  Kote.— For  other  cases,  see  Limitation 
of  Aettona,  Cent  XAg.  If  543-fi47 ;  Dee.  Dig.  S 
127.*] 

7.  Limitation  of  Actions  (|  127»)— Compu- 
tation OF  Period  of  Lihitaton— Ambnd- 

MZNT  OF  PUADINQS. 

Where  there  is  no  attempt  to  state  a  sew 
cause  of  action  in  an  amended  complaint,  but 
merely  the  addition  of  matters  essential  to  make 
the  origiual  cause  of  action  complete,  the  amend- 
ment, though  made  after  the  expiration  of  the 
period  of  limitation,  relates  back  to  the  time  of 
the  commencement  of  the  action. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {{  S43-647;  Dec  Dig.  I 
127.»] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  M.  T.  Doollng,  Judge. 

Action  by  Mary  Jane  Barr,  administratrix 
with  the  will  annexed  of  David  W.  Barr, 
deceased,  against  the  Southern  California 
Edison  Company.  From  a  Judgment  dis- 
missing tbe  action,  plaintiff  appeals.  Re- 
versed, with  directions  to  tbe  trial  court. 

Frank  0.  Prescott  and  Jones  &  Weller,  all 
of  Los  Angeles,  for  aE^)daant  H.  H.  Trow- 
btidj^t  of  Los  Angeles,  and  Hamilton  A. 
Bauer,  of  San  Francisco  (Bernard  Silrer^ 
stein,  of  Oakland,  of  counsel),  for  respondent 

SHAW,  3.  This  is  an  appeal  by  plalntUf 
from  a  Judgment  dismissing  her  action  upon 
sustaining  a  demurrer  to  an  amended  com- 
plaint after  failure  to  further  amend. 

The  action  was  instituted  on  September 
23,  1911,  by  plaintiff,  as  administratrix  of 
Che  estate  of  Darid  W.  Barr,  deceased,  to 
recover  damages  for  his  death,  alleged  to 
hare  been  caused  by  the  negligence  of  defend- 
ant on  September  25, 1910.  There  was  noth- 
ing in  the  original  complaint,  containing  one 
count,  showing  that  deceased  left  any  heirs, 
and  a  general  demurrer  Interposed  thereto 
was,  upon  this  ground,'  sustained,  with  leave 
to  amend.  Webster  t.  Norwegian  Mining  Co., 
137  Oal.  899,  70  Fac.  276,  92  Am.  St.  Rep. 
181.  Within  the  time  granted  therefor,  plain- 
tUF  filed  an  amended  complaint  which,  al- 
though  it  contained  three  counts,  was  sub- 
stantially in  the  form  of  the  original  com- 
plaint, save  and  except  in  each  count  it  was 
alleged  "that  the  deceased  left  at  the  tbne  of 
his  deatti  surriving  him  his  widow,  Mary 
Jane  Barr,  who,  as  the  administratrtx  of  bis 
^tate  and  as  his  personal  representative  and 
as  plaintiff,  brings  this  action ;  that  by  rea- 
scm  of  the  premises  the  plaintiff,  as  such  ad- 
ministratrix, has  sustained  damages  in  the 
sum  of  9100.000."  At  the  time  of  filing  the 
amended  complaint,  the  time  within  which, 


under  subdivision  8  of  section  340,  Code  of 
Civil  Procedure,  an  action  of  this  character 
may  be  Instituted  bad  expired.  Defendant 
Interposed  a  general  demurrer  to  each  count 
of  the  amended  complaint,  and  also  alleged 
that  each  cause  of  action  set  forth  therein 
was  barred  by  the  provisions  of  said  subdivi- 
sion 3  of  section  340,  Code  of  Civil  Procedure. 
This  demurrer,  by  an  order  In  general  terms, 
was  sustained,  and,  upon  plaintiff's  failure  to 
amend,  Judgment  of  dismissal  followed. 

[1]  Two  points  are  presented  on  tbe  ap- 
peal. It  Is  claimed:  First,  that  the  amended 
complaint  was  obnoxious  to  the  general  de- 
murrer Interposed,  for  the  reason  that  It  was 
not  alleged  the  suit  was  brought  for  tbe  bene- 
fit of  any  beir  of  deceased,  nor  made  to  ap- 
pear that  he  left  an  beir,  nor  alleged  In  terms 
that  such  or  any  hetr  sustained  damage  la 
any  sum  by  reason  of  the  death  of  deceased ; 
and,  second,  that,  if  tbe  same  stated  a  cause 
of  action.  It  was  barred  by  reason  of  the 
amended  complaint  being  filed  after  the  stat- 
ute of  limitations  had  run  against  It 

1.  The  complaint  alleged  "that  tbe  deceased 
left  at  the  time  of  his  death  bis  widow,  Mary 
Jane  Barr."  Not  only  is  the  widow  of  de- 
ceased an  heir,  but  section  1970,  Civil  Code, 
expressly  provides  that  '*wben  death  •  •  • 
results  from  an  Injury  to  an  employ^  •  •  • 
the  personal  representative  of  such  employ^ 
shall  have  a  right  of  action  therefor  against 
satSk  employer,  and  may  recover  damages  in 
respect  thereof  for  and  on  behalf,  and  for 
the  benefit  of  the  widow,  •  *  * "  which 
amount  so  recoverable,  as  provided  in  sectloD 
377,  Code  of  Civil  Procedure,  shall  be  "such 
damages  *  *  *  as  under  all  the  circum- 
stances of  the  case  may  be  Just**  Tbe  point 
made  in  this  t>ebalf  possesses  no  merit 

[2]  Nor  was  it  necessary  to  allege  that  the 
suit  was  brought  (or  the  benefit  of  such  wld> 
ow.  Since  plaintiff,  who  Is  shown  to  be  the 
personal  representative  of  deceased,  could  not 
maintain  the  action  other  than  for  tbe  benefit 
of  tbe  heirs  (Webster  v.  Norwegian  Mining 
Co.,  137  CaL  309,  70  Faa  276.  92  Am.  St 
Rep.  181 ;  Kerri^n  v.  Market-Street  By.  Co., 
138  Cal.  506,  71  Fac.  621),  for  whom  she  acts 
as  statutory  trustee,  tt  follows  as  a  matter  of 
law,  from  the  fftcts  alleged,  that  the  suit  is 
brot>€bt  for  her  benefit  It  could  not  be  oth- 
erwise broogbf ;  hence  It  was  unnecessary  to 
allege  the  conclusion  tlut  It  was  so  brought 

[S-S]  Since  plaintiff,  as  administratrix, 
could  not  sustain  damage  by  reason  of  the 
facts  alleged,  the  allegation  that  she  In  such 
capacity  suffered  damage  must  be  disregard- 
ed as  surplusage.  Newman  v.  Smith,  77  Cat 
27,  18  Fa&  791.  It  is  not  alleged  in  terms 
tbat  tbe  widow  sustained  pecuniary  damage 
by  reason  of  the  death  of  deceased.  SwA 
omission,  however,  did  not  render  the  com- 
plaint olmoxious  to  the  general  demurrer. 
Upon  the  death  of  deceased,  caused  by  the 
wrongful  act  of  defendant,  the  statute  gave 


■  I  '  I  ■     I  —  ,  
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the  widow  tbe  rlfiht  to  such  damages  as  un- 
der the  circumataDces  were  just,  and  ko- 
tltorlxed  the  personal  representative  to  sue 
for  tbe  recovery  of  the  same.  By  his  death 
the  widow  was  deprived  of  that  share  In  the 
earnings  of  deceased  to  which,  as  his  wife, 
■he  was  entitled  for  support  Kelley  v.  C,  M. 
4  St  Paul  Ry.  Oo.,  60  Wis.  381,  7  N.  W.  291 ; 
Serensen  v.  Northern  Pac  R.  Co.  (C.  0.)  45 
Fed.  407;  section  166,  Civ.  Code.  Since  tlie 
complaint  alleged  facts  from  which  damages 
to  tbe  surviving  wife  must  necessarily  fol- 
low, it  was  snffident  to  overcome  tbe  objec- 
tion on  the  score  that  it  failed  to  allege  the 
amount  in  which  the  heir  was  damaged. 
Blasingame  r.  Home  Ins.  Oo.,  75  OaL  638,  17 
Pac.  9^.  Moreover,  the  prayer  of  the  com- 
plaint was  for  a  specific  sum  which  plaintiff 
■ought  to  recover  upon  tbe  facts  alleged,  and 
It  has  been  held  that  this  is  equivalent  to  a 
fvrmal  allegation  of  the  amount  of  damages 
mstained.  Riser  v.  Walton.  78  CaL  490,  21 
Pac  362 ;  Bank  r.  Port  Townsend,  16  Wash. 
460,  47  Pac.  886.  While  the  complaint  can- 
not be  regarded  as  a  model  pleading,  it  is 
nevertheless,  in  our  opinion,  sufficient  when 
tested  by  a  general  d^urrer. 

[6,  7]  2.  As  stated,  the  original  complaint 
failed  to  state  a  cause  of  action,  and,  conced- 
ing the  amended  pleading  was  sufficient  in 
this  r^fard,  respondent  insists  that,  by  rea- 
son of  the  fact  that  it  was  filed  after  the 
statute  of  limitatlohs  had  run  against  the 
eanse  of  actton,  it  was  barred.  The  amended 
complaint  did  not  purport  to  set  up  a  new  or 
different  cause  of  action  from  that  attempt- 
ed to  be  set  up  in  the  original  complaint 
"Whore  there  is  no  attempt  to  state  a  new 
cause  of  action  In  an  amended  complaint,  but 
merely  the  addition  of  matters  essential  to 
make  the  original  cause  of  action  complete, 
the  amendment  though  made  after  the  expi* 
ration  of  the  period  of  limltatlou,  relates 
back  to  tbe  time  of  the  commencement  of  the 
action."  Ruiz  v.  Santa  Barbara  Gas,  etc., 
Ca,  164  Cal.  188,  128  Pac  S30.  The  case  at 
bar  Is  not  unlike  that  of  Bauer's  Law,  etc, 
Co.  T.  Lefflngwell,  11  Gal.  App.  494,  105  Pac 
427t  where  the  original  complaint  filed  to 
recover  upon  a  promissory  note  failed  to  al- 
lege nonpayment  by  reason  of  which  omis- 
sion tbe  complaint  failed  to  state  a  cause  of 
action.  After  the  ezplratioQ  of  the  time 
when  the  action  would  have  been  barred  had 
it  not  been  for  the  filing  of  tbe  original  com- 
plaint, an  amended  complaint  was  filed 
wherein  nonpayment  was  alleged,  and  It  was 
held  that  such  amendment  did  not  change  the 
cause  of  action,  and  that  as  stated  in  the 
amended  complaint,  tbe  cause  of  action  was 
not  barred  by  the  statute  of  limitations.  To 
tbe  same  effect  la  the  case  of  Ruis  v.  Santa 
Barbara  Gas.,  etc..  Co.,  sapra,  wher^  the 
above  ease  Is  cited  with  approval.  Respond- 
ent baa  cited  a  number  of  authorities  from 
other  jnrisdictlona  whl^  support  Its  etmten- 


tlon,  In  r^ly  to  which  It  la  sufficient  to  say 
the  courts  of  this  state  have  adopted,  the  mle 
laid  down  in  Tiffany's  Death  by  Wrongful 
Act  1 187,  where  It  Is  stated:  "The  complaint 
or  declaration  may  be  amended  as  In  other 
actions  where  the  amended  pleading  does  not 
state  a  new  cause  of  action;  and  such 
amendment,  although  made  after  the  expira- 
tion of  the  period  of  limitation,  will  relate 
back  to  the  commencement  of  the  suit  Thus 
an  amendment  may  be  made  *  *  *  which 
adds  an  allegation  that  the  deceased  left  a 
wife  and  children."  South  Carolina  B.  R.  Co. 
V.  Nix,  68  Ga.  672 ;  Haynle  v.  Chicago,  etc, 
R.  R.  Co.,  9  IlL  App.  105;  Frost  v.  Witter, 
132  CaL  422,  64  Pac.  705,  84  Am.  St  Rep.  63. 
The  amended  complaint  did  not  purport  to 
contain  a  new  cause  of  action,  but  merely  an 
amendment  showing  that  the  deceased  left 
surviving  him  a  vridow  as  his  heir. 

In  our  opinion  tbe  learned  judge  erred  in 
sustaining  the  demurrer.  The  judgment  is 
therefore  reversed,  and  the  trial  court  direct- 
ed to  overrule  the  demorrer  Interposed  to 
the  complaint 

We  oonear:  OONRET,  P.  J.;  JAMBS,  J. 


<2S  Cal.  App.  TIS) 

GOLDBN  ft  CO.  T.  JUSTICE'S  COURT  OS* 
WOODIiAKD  TP.,  YOLO  COUNTY, 
et  aL  (Civ.  1194,) 

(District  Court  of  Appeal,  Third  District  Cali- 
fornia.  Feb,  12,  1914.   Rebearing  Denied 
by  Saprema  Court  April  13,  I914J 

L  Irtozicatuio  Liquobs  (S  146*)— Ovrnsbs 
— SouciTATioir  or  Ovobbs. 

Tbe  WylUe  Local  Option  Law  (St  1911.  p. 
602)  i  16,  makes  it  unlawful  to  solicit  or  take 
orders  or  make  egreemeoti  for  the  sale  or  de* 
livery  of  alcoholic  liquors  in  no-Ucense  terri- 
tory, but  provides  that  this  shaU  not  api^  to 
the  taking  of  such  orders  from  a  registered 
pbarmaclBt  at  his  place  of  business,  or  to  the 
taking  of  orders  for  such  liquors  on  the  prem- 
ises where  stored  or  manufactured,  under  the 
conditioQa  stated  in  sectioQ  16.  Section  16  pro- 
vides that  the  keeping  of  alcoholic  liquors  at 
cellars,  vaults,  or  warehotises,  tbe  receiving  of 
orders  thereat  and  the  shipmeut  of  such  liquors 
therefrom,  are  not  unlawful,  provided  they  are 
not  to  be  distributed  or  delivered  to  any  person 
or  place  In  Qo-licenae  territory  within  the  coun- 
ty, except  wben  delivered  to  a  carrier  for  ship- 
ment and  that  the  keeping  of  such  liquors  on 
tbe  premises  where  manufactured,  the  receiv- 
ing of  orders  thereat,  aod  the  shipping  of  such 
liquor  therefrom  are  qot  unlawful,  provided 
they  are  not  to  be  distributed  or  delivered.  In 
no-license  territory  within  the  county,  in  quan- 
tities of  less  than  two  gallons,  and  are  not  de- 
livered to  any  person  or  place  in  such  territory, 
except  to  a  common  carrier  for  shipment,  to 
other  manufacturers,  to  cellars,  vaults,  or  ware- 
houses, to  any  person  at  his  or  her  permanent 
residence,  or  to  registered  pharmacists  at  their 
place  of  business.  Held,  that  as  the  provision 
authorizing  the  taking  of  orders  on  the  prem- 
ises where  stored  or  manufactured  refers  to  sales 
by  manufacturers,  and  does  not  therefore  au- 
tborize  the  eoliclnng  or  taking  of  orders  from 
manubcturers,  except  possibly  as  to  registered 
pbarmadsts,  do  one  has  a  le^  right  to  solicit 
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or  take  orders  for  Intoxicanti  from  persou  I 

within  oo-license  territory. 

[Ed.  Note.— For  otber  cases,  see  Intoxicating  | 
Uquors,  Cent.  Dig.  !S  159,  160, 163 ;  Dec.  Dig. 
I  146.»1 

2.  Intoxicahno  Liquors  (S  10*)— Oitkns- 

KS— SOUCITATION  OP  OBDEBS. 

A  municipal  corporation  ordinaac*  or  a 
manicipality  or  other  Babdiviwon  of  the  state 
by  Invoiiing  the  prorisioag  of  the  local  option 
law  cannot  prohibit  the  soliciting  of  orders  or 
the  making  of  agreement*  within  its  limits  for 
the  sale  or  deUvery  of  Intoxicating  liquors, 
where  the  liquors  are  to  be  delivered  outside  Its 
limits. 

r>^d.  Note.— For  other  cases,  see  Intoxicating 
Liquors.  Cent.  Dig.  §5  7-12;  Dec.  Dig.  |  10.»1 

8.  iRDICTUBWr  AND  IWTOBmTIOW  110*)— 

Following  tiANonAOB  or  STATim. 

A  complaint,  charging  accused  with  solicit- 
iog  orders  for  Intoxicating  liquors  within  no- 
license  territory,  but  not  showing  whether  the 
liquors  were  to  be  delivered  within  or  without 
the  limits  of  such  territory*  Btated  an  offense, 
and  a  magistrate's  court  therefore  had  jurisdic- 
tion to  preliminarily  examine  and  paas  upon  the 
charge ;  it  being  sufficient  to  charge  the  offense 
in  the  language  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  H  280-294;  Dee. 
Dig.  I  UO,*] 

4.  iHToncATiNo  LiqnoBs  (|  146*>— OriBKSBe 

—Solicitation  or  Obdebs. 

The  Wyilie  I^ocal  Option  Law  (St  1011, 
p.  602)  i  10,  making  it  unlawful  for  any  person, 
company,  association*  or  dub,  within  no-license 
territory,  to  solicit  or  take  orders  or  make  agree- 
ments for  the  sale  or  delivery  of  alcoholic  liq- 
uors, was  violated  by  the  sending  of  a  circular 
letter  from  a  point  outside  no-license  territory 
to  a  person  in  no-license  territory  solidtinit  an 
order,  the  phrase  "within  any  no-license  terri- 
tory" not  as  claimed  qualifying  "person,  com- 
pany, association  or  club,"  in  view  of  the  ulti- 
mate object  of  all  legislation  on  the  subject, 
which  is  not  merely  to  prevent  the  public  traffic 
in  liquors,  but  to  reduce  to  the  lowest  minimum 
the  individual  use  and  consumptioo  of  such  liq- 
uors as  beverages. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  H  ICO.  160. 163;  Dec  Dig. 
{  146.*] 

6.  Statuteb  ({  1S4*)— OonsnuonoR  —  Bz- 

TBinSIO  AIDS. 

Every  statute  must  be  construed  with  ref* 
erence  to  the  object  intended  to  be  accomplished 
thereby,  and  to  ascertain  this  object,  it  is  prop- 
er to  consider  the  occasion  and  necessity  of  its 
enactment,  and  it  should  be  so  construed  as  is 
best  calculated  to  advance  its  object  by  sup- 
pressing the  mischief  and  securing  the  benefits 
intended. 

tEd.  Note.— For  other  cases,  see  Statutea. 
Cent.  Dig.  }  262;  Dec.  Dig.  |  184.*] 

6.  Statutes  (S  181*)  —  CoNSTBucnON— Dou- 
ble MEAniNG. 

Where  a  statute  is  fairly  susceptible  of  two 
constructions,  one  leading  inevitably  to  mischief 
or  absurdity,  and  the  other  consistent  with 
sound  sense  and  wise  policy,  the  former  should 
be  rejected  and  the  latter  adopted. 

[Ed.  Note.— For  otber  cases,  see  Statutes, 
Cent.  Dig.  gS  259,  263 ;  Dec  Dig.  |  181.*] 

7.  Statutes  (|  180*)— Conbtbuction— Kejeo- 

TION  OF  GhAUMATICAL  Ck)NSTBUCTIOR. 

Where  a  statute  may  be  given  a  gram- 
matical construction  leading  to  a  result  in  mani- 
fest opposition  to  Its  purpose  and  intent,  or  in 
circumvention  of  its  paramount  object,  such 
construction  will  be  rejected,  and  one  adopted 


which  will  effectuate  or  carry  out  the  object  da* 

signed  to  be  accomplished. 

[Ed.  Note.— For  other  cases,  see  Statutci^ 
Cent  Dig.  I  268;  Dec  Dig.  S  180.*] 

&  iNTOXIOATinO  IJQUOBS  (|  6*)— OFTBHSEft— 

SoLiciTATioif  or  Obdebs. 

While  the  right  to  use  or  consume  intoxi- 
cating  liquors  is  one  of  the  citizen's  personal 
liberties,  of  which  he  can  be  deprived  by  gov- 
ernmental interference  only  where  such  use 
leads  to  intoxication  or  alcoholism,  thus  infringe 
ing  the  rights  and  liberties  of  others,  the  Legis- 
lature  in  the  exercise  of  its  police  ix>wer  may 
establish  any  regulation  tending  to  remove  temp* 
tation  to  use  such  liquors  as  beverages  under 
any  circumstances  which.  If  permitted  to  exist, 
might  create  a  sentiment  in  no-license  territory 
favorable  to  the  revival  of  traffic  in  such  liq- 
uors, and  may  therefore  prohibit  every  form  of 
soliciting  orden  within  no-ilcense  territory  for 
such  liquors  to  be  delivered  in  such  territory, 
though  intended  for  individual  use. 

[EkI.  Note.— For  other  caseSt*M  Intoxicating 
Liquors,  Cent.  Dig.  |  4 ;  Dec  Dig.  |  6.*] 

0.  Intoxicatino  Liquobs  (i  i4o*^-U)nEnsE8 
—Solicitation  or  Obdebs. 

Under  Wyilie  Local  Option  Law  (St  1911, 
p.  602)  §  15,  Uie  soliciting  of  orders  or  the  mak- 
ing of  agreements  within  no-license  territory  for 
the  sale  of  intoxicating  liquors  to  be  delivered 
within  Do-license  territory  is  prohibited,  though 
it  is  contemplated  that  the  sale  shall  be  con- 
summated outside  no-license  territory. 

[Ed.  Note.— For  other  cases,  see  Intozicatins 
Liquors.  Gent  Dig.  ||  IfiO.  160, 163;  Dee.  Dig. 
S  146.*] 

10.  Intoxicating  Liquobs  (8146*)— Offknb- 
Es— Solicitation  of  Obdebs— "Solicit." 
Wyilie  Local  Option  Law  (St.  1911,  p. 
WZi  1 16,  relative  to  soliciting  orders  for  intoxi- 
cating  liquors  in  local  option  territory,  does  not 
apply  to  advertisements  in  newspapers  circu- 
lating In  such  territory,  and  addressed  to  the 
general  public  and  not  to  a  particular  individu- 
al, since  "solicit"  within  the  statute  means  to 
api>ly  to  for  obtaining  something;  to  awake  or 
excite  to  action :  to  arouse  a  desire  in,  and  im- 
plies personal  petition  and  Importunity  ad- 
dressed to  a  particular  individusil  to  do  some 
particular  thing. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liouors,  Ouit.  Dig.  H  ISO,  160, 163;  Dec  Dig. 
S  146.* 

For  other  definitions,  see  Words  and  Phrases, 

TOt.  7,  p.  6648;  VOLS,  p.  7802.] 

IL  CBiutNAL  Law  (}  108*)— Vknu»— Iwtoii- 
GATING  Liquobs. 

Under  WylHe  Local  Option  Law  (St  1911, 
p.  602)  8  16,  prohibiting  the  soliciting  of  orders 
for  intoxicating  liquors  in  no-license  territory, 
where  a  circular  letter  soliciting  an  order  was 
addressed  to  a  party  in  no-license  territory,  the 
crime  was  committed  upon  the  receipt  of  the 
letter  by  such  party,  and  the  venue  of  the  offense 
was  in  that  county. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §8  220-226,  230,  231,  234;  Dec 
Dig.  8  108.*] 

Original  application  by  Golden  &  Co.  for 
a  writ  of  prohibition  against  the  Justice's 
Court  of  Woodland  Township,  County  of  Yo- 
lo, and  another.  Order  to  show  cause  dis- 
charged, and  writ  dismissed. 

HoeHer  &  Morris,  of  San  Francisco,  for  pe- 
titioner. A.  G.  Batley,  Dist  Atty..  of  Wood- 
land, for  respondents.  I.  H.  Golden,  of  San 
Francisco,  amicus  curls. 
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HART.  J.  This  Is  a  petition  for  a  writ  of 
probibition  to  restrain  the  aljove-named  re- 
spondents from  "taking  any  further  proceed- 
ings pending  In  the  case  of  the  People  of  the 
State  of  California,  Plaintiff,  v.  Golden  &  Co., 
a  Corporation,  In  said  justice's  court,  and 
from  bearing,  detenninlng,  passing  upon,  try- 
ing, or  dedding  any  proceecttng  In  said  case," 
etc. 

This  proceeding  arises  by  reason  of  the  fil- 
ing of  a  complaint,  on  the  2l8t  day  of  June, 
ldl3,  in  the  respondent  court,  by  the  district 
attorney  of  Tolo  county,  charging  the  petl- 
ti<aier  with  the  violation  of  section  15  of  the 
local  option  law,  popularly  itnown  as  the 
"Wyllle  law,"  and  passed  by  the  Legislature 
of  1911.  Stats.  1911,  p.  699  et  seq.  The  spe- 
cific charge  against  the  petitioner  Is  thai  it 
solicited  the  sale  of  certain  alcoholic  liquors 
within  the  limits  of  the  city  of  Woodland,  a 
municipal  corporation.  It  being  admitted  by 
the  petitioner,  for  the  purposes  of  this  case, 
that,  prior  to  the  time  at  which  the  petitioner 
is  alleged  to  have  committed  the  offense  with 
whlc^  It  Is  charged  In  the  complaint  objected 
to  here,  at  an  election,  held  in  said  dty,  in 
pursuance  of  the  provisions  of  said  local  op- 
tion law,  the  electors  voted  In  favor  of  the 
application  of  the  provisions  of  said  law  to 
the  territory  embraced  within  the  corporate 
limits  of  said  dty,  and  thus  declared  that 
said  municipality  Bhould  thereafter  be  no- 
license  territory. 

From  the  petition  in  this  proceeding  It  ap- 
pears that  the  petitioner  "Is  and  was  at  all 
times  herdn  mentioned  a  corporation  duly 
oi^nlzed  and  existing  under  and  by  virtue 
"of  the  laws  of  the  state  of  California;  that 
its  principal  place  of  business  Is  In  the  dty 
and  county  of  San  Frandsco,  in  said  state  of 
California,  and  is,  and  at  all  times  herein 
mentioned  was,  lawfully  engaged  In  the  busi- 
ness of  selling,  furnishing,  and  distributing 
alcoholic  liquors."  It  is  farther  alleged  that 
said  petitioner  was  not,  at  any  of  the  times 
mentioned  in  the  complaint  filed  against  It, 
"a  person,  company,  association,  or  club  be- 
ing or  existing  within  the  limits  of  the  coun- 
ty of  Yolo" ;  that  It  has  no  place  of  business 
within  the  limits  of  the  said  county  of  Yolo, 
but,  "as  said  complaint  shows  upon  Its  face, 
has  Its  prindpal  place  of  business  In  the  dty 
and  county  of  San  Francisco,"  etc. ;  that,  "as 
appears  upon  the  face  of  the  said  complaint, 
the  said  alleged  violation  of  the  said  act  con- 
sisted solely  of  the  mailing  of  certain  letters, 
price  lists,  and  an  order  sheet  at  the  dty  of 
San  Francisco,  •  •  •  addressed  to  a  resi- 
dent of  the  city  of  Woodland,  In  said  county  of 
Yolo,  the  said  drcular  letter,  price  lists,  and 
order  sheet  constituting  an  advertisement  of 
certain  alcoholic  liquors  offered  for  sale  by 
your  petitioner;  that  It  appears  upon  the 
face  of  the  said  complaint  that  all  and  singu- 
lar the  acts  constituting  the  alleged  offense 
as  aforesaid  were  committed  wholly  In  the 
dty  and  county  of  San  Frandsco,  •  •  • 
and  wboUy  without  the  said  dty  of  Wood- 


I  land  and  the  said  county  of  Yolo."  The  pe- 
tition then  alleges  that  it  does  not  appear  up- 
on or  from  the  face  of  the  complaint  that  the 
offense,  purporting  to  be  therein  and  thereby 
charged  against  the  petitioner,  or  that  any 
offense  whatever,  was  committed  within  the 
limits  of  the  county  of  Yolo,  or  within  the 
Jurisdiction  of  the  said  court  of  Woodland 
township;  "that  the  said  coort  of  Woodland 
township  has  no  Jurisdiction  of  your  petition- 
er, or  of  the  attempted  criminal  proceeding." 

The  complaint  filed  In  the  respondent  court 
against  the  petitioner  and  to  restrain  pro- 
ceedings under  which  this  proceeding  is  in- 
stituted is  made  a  part  of  the  petition  and 
attached  thereto.  It  Is  charged  in  said  com- 
plaint that,  on  or  about  the  28th  day  of  May, 
1913,  the  defendant  corporation  mailed  a  let- 
ter at  the  dty  of  San  Francisco,  addressed  tc 
a  Mr.  James  Monroe,  at  Woodland,  Cal. ;  that 
said  letter,  which  characterized  itself  as  a 
"drcular,"  contained  an  offer,  designated 
therein  as  "our  final  offer,"  to  consign  to  the 
said  Monroe,  at  any  time  within  30  days  from 
the  date  of  the  letter,  "one  full  quart  of  this 
fine  'Old  Reserve'  whisky,  by  return  express, 
for  only  50c.  [no  doubt  meaning  fifty  cents]." 
Said  drcular  letter  then  proceeds: 

"This  is  a  spedal  introductory  offer  we 
are  making  to  NEW  customers  only — and  If 
YOU  have  never  tried  'Old  Reserve'  Whiskey 
— we  want  you  to  try  It  NOW.  We  want  to 
Show  you.  We  want  to  place  some  of  our 
fine  'Old  Reserve'  Whiskey  before  you  so  you 
may  know  how  rich,  pure  and  delicious  it 
really  Is — and  here's  the  greatest  offer  you 

ever  heard  of.  Send  us  60  cents— that's 

All  and  we  will  send  you  a  full  quart  bottle 
of  (Jur  fine  'Old  Reserve*  Whisky — In  a  strong, 

plain  case,  by  return  express.  Remember 

—It's  Pure  Kentucky  Whiskey  and  every  bot- 
tle has  our  absolute  guarantee  that  It  Is  folly 
aged  and  full  measure—as  good  and  pore  fts 

It  is  possible  to  produce.  You  take  no 

chances.  Our  guarantee  is  fair  and  square — 
It  means  what  It  says — we  must  send  you  a 
quality  that  will  please  you  In  every  waj^ 

and  we  will  do  It  We  lose  Money  shipping 

one  quart  meahs  a  loss  to  us — but  we  want 
your  trade — and  we  know  when  you  have 
tried  this  whiskey,  you  will  be  so  pleased 
with  it,  that  you  will  send  us  your  future  or- 
ders for  at  least  a  gallon  at  $3.60  or  four  full 
quarts  for  $4.00  and  then  we  pay  all  the  ex- 
press charges.  A  Wonderful  offer.  No  one 

else  offers  a  single  quart  of  whiskey  at  our 
price  of  50  cents  a  quart — no  one  else  would 
be  willing  to  lose  money  on  a  one  quart  ship- 
ment as  we  are  doing  simply  to  prove  our 

claims  for  'Old  Reserve.'  Take  us  up'  on 

this  offer — order  this  whiskey — try  It — use 
all  you  want — and  If  yon  don't  find  it  all  we 
claim — the  finest  you  ever  tasted  and  the 
greatest  value  you  ever  saw — we  will  return 
your  money  together  with  all  express  cost 

without  a  word.  Now,  Rush  Your  Order. 

Cut  out  this  coupon — fill  It  in--"-and  mall  it  to 
UB  with  50  cents  in  stamps,  coin  or  money 
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order— and  Hie  fall  quart  of  flue  'Old  Re- 
serve' Wblskey  will  go  by  first  express.  Yoa 
most  pay  express  chaises  on  this  edible  quart 
shipment  The  cost  Is  small— only  26c  to  60c, 
according  to  distance  from  San  Francisco, 
but  no  matter  how  much  expreBsage  you  paid, 
you  will  get  a  wonderful  bargain.  Golden  & 
Co.  130  Pine  St  San  Francisco,  Gallf. 

"Golden  &  Company.  Not  good  after  80 
days." 

Accompanying  said  letter  were  the  price 
lists  of  thp  various  brands  of  whiskies  utd 
wines  and  "mlsc^Ianeous  Uqnors"  bandied 
and  sold  by  the  petitioner  and.an  order  sheet 
in  blank,  to  be  used  by  the  party  to  whom 
the  letter  was  addressed  if  b0  dected  to  pur- 
chase any  of  Uie  liquors  referred  to  In  the 
letter  and  the  price  lists. 

Manifestly  the  ultimate  question  presented 
here,  aa  Is  stated  In  the  petition  aa  well  as  la 
necessarily  implied  from  the  nature  of  this 
proceeding.  Is  one  of  Jurisdiction.  That  the 
respondoits,  as  a  magistrate's  court  and  the 
presiding  magistrate  thereof,  are  wholly 
without  legal  authority  or  Jurisdiction  to  ex- 
amine the  charge  set  forth  in  the  complaint 
assailed  by  this  proceeding  Is  sougbt  to  be 
sustained  upon  the  following  grounds:  (1) 
That,  wltbln  the  meaning  of  the  language  of 
the  local  option  law,  there  can  be  no  solici- 
tation of  orders  for  the  sale  of  alcoholic 
liquors  within  no-license  territory,  unless  the 
sale  and  delivery  of  such  liquors  are  made  or 
Intended  to  be  made  within  such  no-license 
territory;  (2)  that  section  15  of  said  act  con- 
templates and  intends  that  the  solicitation  in- 
terdicted thereby  must  be  prosecuted  in  per- 
son within  such  territory  by  the  persona  or 
corporations,  eta.  moitloned  in  said  section; 
or,  in  other  words,  that  the  solicitation  con- 
templated by  the  section  cannot  be  effectuat- 
ed except  it  be  done  in  [)erson  by  such  per- 
sons or  corporations  themselves  or  their 
agents,  which  proposition  implies,  of  coarse, 
that  tbey  or  tbelr  agents  must  be  physical- 
ly present  within  such  territory  whea  such 
solicitation  takes  place. 

In  addition  to  the  points  above  specified, 
it  is  urged  by  Messrs.  Golden  and  Prttchard, 
In  a  brief  filed  by  them  as  amlci  en  rise,  that 
section  15  of  said  act  a)ntravenes  certain 
constitutional  guaranties. 

[1]  Section  15  of  the  local  option  law  reads 
as  follows:  "It  shall  be  unlawful  for  any  per- 
son, *  •  •  company,  association  or  club, 
within  any  no-Ucense  territory,  to  solicit  or- 
ders, take  orders,  or  make  agreements  for  the 
sale  or  delivery  of  alcoholic  liquors ;  provid- 
ed, that  this  shall  not  apply  to  the  taking  of 
such  orders  from  a  registered  pharmacist 
at  his  place  of  business,  or  to  the  taking  of 
orders  for  alcoholic  liquors  on  the  premis- 
es where  stored  or  manufactured,  under  the 
conditions  stated  in  section  16  hereof." 

Section  16  provides:  Nothing  In  this  act 
shall  be  interpreted  as  rendering  It  unlawful 
to  keep  alcoholic  liquors  for  distribution,  or 
to  sell  or  distribute  such  liquors^  in  no-U- 


cense territoiT  In  the  maniwr  following:  "1. 
The  serving  of  auch  liquors  by  any  person 
at  ills  own  home  to  memben  of  his  ftunUy  or 
to  his  guests,  as  an  act  of  hos[dtality,  when 
no  money  or  thing  of  value  Is  received  in  re* 
turn  therefor,  and  when  said  home  la  not  a 
place  of  public  resort;"  2.  the  serving  or  dis- 
pensing of  such  liquora  by  a  registered 
pharmacist  for  bona  flde  medical  purposes, 
up<m  certain  spedfled  conditions,  among 
which  is  that  such  liquors  so  dispensed  shall 
not  be  drunk  upon  the  premises  where  dis- 
pensed; 3.  the  selling  of  alcohol  by  a  reg- 
istered pharmadat  for  othcar  than  beverage 
purposes,  upon  certain  designated  condltionB; 
4  and  S.  the  selling  of  wine  by  a  regularly 
licensed  pharmacist  for  sacramental  purpos- 
es only,  on  certain  o^dltlona,  and  the  dis- 
tributing of  wine,  at  the  sacramental  service 
of  any  rellgiouB  organization;  6.  "the  keep- 
ing of  alcoholic  liquors  at  cellars,  vaults  or 
warehouses,  recdving  orders  at  such  cellars; 
*  *  *  for  said  liquors,  and  the  shipping  of 
tha  same  therefrom;  provided,  said  liquora 
are  not  distributed  or  delivered  to  anj  per- 
son or  place  in  na41cense  territory  within  the 
county  in  which  such  cellars,  •  •  •  are 
located,  except  when  delivCT^  to  a  common 
carrier  for  diipmatt  to  a  place  outside  of  no- 
license  territory;  7.  the  keying  of  alcoholic 
Uqnors  on  the  premises  where  manofoctoredt 
receiving  orders  at  said  premises  for  such 
liquors,  and  the  shipping  of  the  same  from 
such  premises;  provided,  said  liquors  are  not 
dlstrtbuted  or  delivered  in  no-Ucense  terri- 
tory within  the  coun^  in  which  such  prem- 
ises are  located  in  quantities  of  less  than  two 
gallons,  and  are  not  delivered  to  any  per- 
son, or  place  in  such  territory  within  said 
county  except  as  foUows :  (a)  to'  a  common 
carrier  for  shipment  to  a  pla(»  outside  of 
said  no-lloense  territory;  (b)  to  other  manu- 
facturers of  alcoholic  Uqnors  at  the  prem- 
ises where  they  manufacture  such  liquors; 

(c)  to  cellars,  vaults  or  warehouses  where 
snch  Uquors  are  stored  or  distributed  as  pro- 
vided in  the  sixth  paragraph  of  this  section; 

(d)  to  any  person  at  his  or  her  permanent 
residence;  (e)  to  registered  pharmacists  at 
their  place  of  business." 

It  will  be  observed  that  section  15  exempts 
from  its  operation,  to  the  extent  of  takinff  or- 
ders  for  alcoholic  liquors,  registered  pharm- 
acists and  those  places  where  such  liquors 
are  stored  or  manufactured,  as  provided  by 
paragraphs  6  and  7  of  section  16.  There  is 
no  exception  made  as  to  the  soildtlug  of  or- 
ders, unless  it  may  be  said  (and  perhaps  it 
may  reasonably  be  so  held)  that  such  author- 
ity is  necessarily  implied  from  the  provision 
that  such  orders  may  be  taken  from  register- 
ed pharmacists.  The  provision  authorizing 
the  taking  of  orders  on  the  premises  where 
alcoholic  liquors  are  stored  or  manufactured 
undoubtedly  has  reference  to  sales  by  the 
manufacturers  of  intoxicants,  and  does  not 
therefore  authorize  the  soUdting  or  taking 
fA  orders  for  such  Uqnors  /rom  them^  to  be 
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dellr^ed  to  them.  It  1b  quite  clear,  then 
that,  except  possibly  as  to  registered  pharm- 
acists, regularly  tlcensed  to  engage  in  the 
prosecation  of  their  business  in  no-license  ter- 
ritory, no  one  has  a  legal  right  to  solicit  or 
take  orders'  for  intoxicants  from  persons 
within  snch  territory. 

Now.  as  above  Indicated,  Uie  first  point 
urged  by  the  petitioner  Is  that  the  provisions 
of  the  local  option  law  do  not  and  -were  not 
intended  by  the  Legislature  to  prohibit  the 
soUdtaUon  within  no-Ucense  territory  of  or- 
ders for  the  sale  or  delivery  of  alcoholic  liq- 
uors, unless  the  liquors  to  which  such  solici- 
tation relates  are  to  be  delivered  within  such 
territory.  Indeed,  the  contention  goes  so 
far  as  to  Involve  the  maintenance  of  the  prop- 
osition that,  while  the  l^tUative  department 
of  the  government  may,  in  the  exercise  of 
the  police  power,  prohibit  the  solicitation  or 
the  making  of  agreements  for  the  sale  of  in- 
toxicating liquor*  within  no-license  territory 
where  such  liquors  are  to  be  delivered  there- 
in, legislation  inhibitory  of  such  solicitation 
or  the  making  of  such  contracts  within  no- 
license  territory,  where  the  liquors  are  to  be 
delivered  outside  the  limits  of  such  territory, 
would  be  Invalid  as  in  restraint  of  trade  or 
in  contravention  of  the  right  of  contract. 

In  the  case  of  Ex  parte  Anixter,  134  Pac 
193,  the  petitioner  sought  to  be  relieved, 
through  the  writ  of  habeas  corpus,  of  the 
effect  of  a  judgment  of  Imprisonment,  im- 
posed upon  him  by  the  recorder's  court  of 
the  town  of  Winters  upon  a  conviction  of 
the  crime  of  soliciting  orders  within  the  lim- 
its of  said  town  for  intoxicating  liquors,  con- 
trary to  the  provisions  of  an  ordinance 
adopted  by  the  governing  board  of  Winters. 
It  was  there  argued,  as  here,  that  the  ordi- 
nance could  not  validly  be  so  construed  as 
to  prevent  persons  from  soliciting  orders 
within  the  Incorporated  limits  of  Winters 
where  the  liquors  to  which  such  orders  re- 
lated were  to  be  delivered  outside  of  said 
limits,  since  sdch  construction  would  oper- 
ate in  restraint  of  trade.  In  remanding  the 
prisoner,  and  reviewing  the  point  thus  sug- 
gested, this  court  in  effect  held  that  the 
right  of  contract,  or  the  principles  support- 
ing inhibitions  against  legislation  In  restraint 
of  trade,  could  have  no  application  In  cases 
of  prohibitory  or  regulatory  legislation  with 
respect  to  the  trafiSc  In  alcoholic  liquors. 
The  writer  of  this  oidnlon  Is  tbie  author  of 
the  opinion  in  the  Anlxter  Case  referred  to. 
It  was  then  his  impression  that,  since  it  is 
settled  beyond  all  peradventure  that  the  traf- 
fic in  snch  liquors  is,  In  a  legal  aspect,  a 
nolsance  per  se,  whldi  is  merely  to  say  that 
the  traffic  mar  exist,  if  at  all,  only  by  and 
throuj^  the  sofferance  of  the  govemmoit 
and  not  as  of  right,  the  state,  or  any  of  its 
subdivisions  to  whliOi  snch  powers  are  com- 
mitted, may,  in  the  exercise  of  the  powers 
of  police,  not  only  suppress  the  traffic  en- 
tirely, but,  In  addition  thereto,  may  adopt 


any  regulation  or  character  of  legislation 
which  will  tend  to  remove  every  manm-r  or 
form  of  temptati<m  which  might  be  intro- 
duced, and  which  might  have  the  effect  oC 
encouraging  the  use  of  such  liquors  or  of 
generating  in  the  people  living  within  the 
territory  in  which  the  tratflc  is  prohibited 
a  sentiment  favorable  to  the  r^umptlon 
therein  of  such  trathc.  In  other  words,  I 
had  always  been  of  the  opinion  that  all  leg- 
islation, whose  purpose  was  to  minimize  the 
use  of  Intoxicants  as  beverages,  whether 
such  legislation  was  of  a  prohibitory  or 
merely  of  regulatory  character,  solely  ap- 
plied to  and  operated  upon  the  personal  con- 
duct of  the  Inhabitants  constituting  the  com- 
munity or  territory  affected  thereby,  and,  as 
stated,  could  have  no  relation  to  or  in  any 
manner  affect  or  Impair,  In  l^al  contempla- 
tion, the  right  of  contract;  that  therefore 
the  state,  or  any  of  Its  political  subdivisions 
to  which  it  had  confided  the  right  to  execute 
within  their  respective  limits  the  police  pow- 
er, could  legitimately  declare,  if  it  so  elected, 
that  no  transactions  of  any  kind  or  charac- 
ter whatsoever  respecting  Intoxicating  liq- 
uors, either  as  to  the  use  thereof  or  the  traf- 
fic therein,  shall  be  Inaogurated,  conducted, 
or  carried  on  within  its  boundaries.  This 
power  In  the  state  with  respect  to  the  sub- 
ject of  intoxicating  liquors  I  assumed  had 
become  absolutely  complete,  and.  Indeed,  su- 
preme, since  by  the  act  of  Congress  known 
as  the  "Wilson  Act"  (Act  Aug.  8,  1890,  a  72S, 
26  Stat  813  [U.  S.  Comp.  St  1901,  p.  3177]) 
intoxicating  liquors  had  been  expressly  ex- 
empted from  the  operation  of  the  commerce 
clause  of  the  federal  Constitution.  Delama- 
ter  V.  South  Dakota,  205  U.  S.  93,  27  Sup. 
Ot  447,  51  L  Ed.  724,  10  Ann.  Oas.  733.  I 
hence  concluded  that  It  was  within  the  right- 
ful power  of  this  state  and  its  municipalities, 
to  which  has  been  delegated  by  our  Consti- 
tution full  power  in  matters  of  the  public 
police  (article  11,  {  11,  Const),  to  declare 
that  the  mere  act  Itself  of  soliciting  orders 
for  intoxicating  liquors  or  the  making  of 
agreements  within  its  limits  for  the  sale 
thereof,  Irrespective  of  the  place  where  It 
was  proposed  or  Intended  to  deliver  the  llq- 
nois  to  which  such  solicitation  or  agreements 
related,  whether  within  or  without  the  boun- 
daries of  the  state  or  political  Bid>dlvlslons 
within  wMch  snch  transactions  were  prohib- 
ited, and  regardless  of  whether  the  result  of 
such  solicitation  was  a  sale  or  an  agreement 
to  purchase  any  such  Uquors,  shall  &matL- 
tnte  a  public  offense,  punlsbable  as  the  leg- 
islative power  might  deem  necessary  or  wise 
to  direct  I  believed  that  such  leglslatton 
CQUld  not  be  held  to  have  extraterritoHal  op- 
eration, nor  therefore  operate  In  restraint  of 
trade,  since  Its  ^ect  was  directly  upon  those 
within  the  territory  affected  thereby,  and 
could  In  no  manner  or  degree  Interfere  with 
the  right  of  persons  living  or  being  In  a 
license  territory  to  solicit  or  contract  for  or- 
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ders  for  such  liquors  In  such  territory.  T 
-  conceived  that,  In  the  views  thus  entertained 
and  expressed,  I  was  supported  by  many,  If 
not  all,  of  the  cases  in  which  the  power  of 
the  state  with  respect  to  the  use  and  busi- 
ness of  trafficking  In  alcoholic  liquors  has 
been  fully  and  exbamtiTdy  reviewed  and 
expounded  and  held  to  be  (particularly  ^ce 
the  ^Ison  act,  supra,  removed  snch  liquors 
from  among  the  subjects  affected  lntep< 
state  oommerce)  ploiary,  and,  indeed,  un- 
han4)ered  by  any  of  the  constitutional  guar- 
anties whereby  certain  other  occupations,  in 
themselves  useful  and  neoeasai^,  yet  subject 
to  police  regulation,  are  juatly  shielded 
against  the  effect  of  discriminatory  legisla- 
tion. 

Of  those  coses,  I  need  mention  only  two, 
of  which  the  one  which  may  first  be  men- 
tioned la  that  of  Ex  parte  Ohrlstensen,  ^ 
Oal.  208,  213,  24  Pac  747,  748,  where  it  la 
said  that  the  governing  power  may  Impose 
snch  conditions  upon  the  existence  of  the 
traffic  In  alcoholic  liquors  as  it  pleases,  and 
that,  "even  if  it  be  conceded  that  the  cona- 
tions were  arbttrary,  tKev  were  within  the 
power  of  the  board."  The  other  is  ttte  case 
of  Delamater  v.  South  Dakota,  205  U.  S.  93, 
27  Sup.  Ct  447,  10  Ann.  Caa.  733,  wherein 
the  court  was  called  upon  to  consider  and 
pass  upon  certain  objections,  based  upon 
constitutional  grounds,  urged  against  the 
validity  of  a  statute  of  the  state  of  South 
Dakota,  imposing  an  annual  license  charge 
upon  "the  buEdness  of  selling  or  offering  for 
sale"  intoxicating  liquors  within  said  state, 
"by  any  traveling  salesman,  who  solicits  or- 
ders by  the  jag  or  bottle  in  lots  less  than 
five  gallons."  Upholding  the  statute  and  re- 
plying to  a  branch  of  the  argument  set  up 
in  support  of  the  claim  that  the  legislation 
involved  therein  was  invalid,  the  court,  among 
other  things,  said:  •  •  The  proposi- 
tion here  relied  on  Is  widely  different,  since 
it  is  that,  despite  the  Wilson  act,  the  state 
of  South  Dakota  was  without  power  to  reg- 
ulate or  control  the  busfne^  carried  on  in 
South  Dakota  of  soliciting  proposals  for  the 
purchase  of  liquors,  because  the  proposals 
related  to  liquor  situated  in  another  state. 
But  the  huginesa  of  soliciting  proposals  in 
South  Dakota  teas  one  which  that  state  had 
a  right  to  regulate,  tchoUv  irrespective  of 
Khen  or  where  it  was  contemplated  the  pro- 
posals would  be  accepted,  or  whenee  the  liq- 
uor which  thev  emhraced  was  to  be  ship- 
ped." Again,  In  that  case,  the  court,  after 
referring  to  certain  cases,  notably  Hooper 
V.  CaUfornla,  155  U.  S.  648,  15  Sup.  Ct.  207, 
39  L.  Ed.  297,  in  which  It  was  held  that  a 
state  has  the  authority  to  prolilblt  and  pe- 
nalize the  act  of  procuring,  or  agreeing  to  pro- 
cure, any  insurance  from  any  foreign  insur- 
ance company,  unauthorized  to  do  business 
within  the  borders  of  such  state  under  the 
laws  thereof  (section  439,  Pen.  Code),  uses 
the  following  language:  "It  follows  that  the 


authority  of  the  states,  so  far  as  the  sale  of 
intoxicating  liquors  within  their  borders  1» 
concerned.  Is  just  as  complete  as  Is  their 
right  to  regulate  within  their  jurisdiction  the 
making  of  contracts  of  Insurance.  It  hence 
must  be  that  the  authority  the  states  to 
forbid  agents  of  nonresldait  liquor  dealers 
from  coming  within  tbelr  borders  to  solicit 
contracts  for  the  purchase  of  into^cattng 
liquors  which  otherwise  the  citizen  of  the 
state  Sronld  not  have  thought  of  making* 
must  be  as  complete  *  *  *  as  is  such  au- 
thority In  relation  to  contracts  of  Insurance, 
especially  In  view  of  the  conc^tions  of  pub- 
lic order  and  social  well-being  which  It  may 
be  assumed  lie  at  the  foundation  of  r^ula- 
tlons  concerning  the  traffic  In  liquor." 

From  the  foregoing  authorities  and  many 
others  which  might  be  mentioned,  I  conclude 
ed  that,  if  It  be  within  the  power  of  the 
states  to  prohibit  the  solldttng  of  orders  for 
the  sale  of  intoxicating  liquors  vrlthin  their 
territorial  limits,  regardless  of  where  such 
liquors  were  to  be  consigned  or  delivered,  it 
was  equally  within  tfadr  rls^t,  In  the  exer- 
dse  of  the  supreme  control  which  it  must 
be  conceded  that  they  possess  over  thS  sub- 
ject of  intoxicating  Uqnors,  to  delegate  Uke 
power  to  the  monicipalitles  within  their  bor- 
ders (article  11,  S  U,  Const,  supra),  or  to- 
other of  their  political  subdivisions,  whose 
electors  may  themselves,  by  virtue  of  legally 
exercisable  authority.  Invoke  the  application,, 
within  their  respectlTe  jurisdictions,  of  the 
provi^ons  of  a  general  law,  which  deter- 
mlnes  the  extent  and  oondiilons  to  and  upon 
which  such  liquors  may  be  used  (Stats.  1911, 
p.  599,  supra). 

[2]  The  forcing  observations,  let  it  be 
understood,  are  not  here  made  for  the  pur- 
pose of  overthrowing  the  position  of  the 
petitioner  in  this  proceeding  upon  the  ques- 
tion to  which  they  lelate'or  of  cmifutlug  the 
argument  advanced  in  support  of  said  posi- 
tion; but  they  are  merely  ventured  as  ex- 
planatory of  the  reasons  which  led  to  what 
now  appears,  from  a  re4%nt  decision  of  our 
Supreme  Court,  to  have  been  an  erroneous 
conclusion  reached.>  by  this  court  In  the 
Anixter  Case,  supra,  as  to  the  point  referred 
to.  The  former  court,  in  the  ease  of  Ex 
parte  Anixter.  138  Pac.  353.  the  self-same 
case  which  was  before  this  court  and  above 
referred  to  (the  petitioner,  after  being  re- 
manded by  this  cour^  having  petitioned  the 
Supreme  Court  for  and  there  claimed  the 
right  to  his  release  through  the  writ  of 
habeas  corpus,  for  the  identical  reasons 
urged  In  this  conrt>,  has  held  that  the  peti- 
tioner here  is  right  In  bis  contention  that 
the  legislative  authority  of  a  political  sub- 
division of  the  state  cannot  enforce  pnialtles 
against  those  soliciting  orders  within  its  ju- 
risdiction for  intoxicating  liquors,  in  cases 
where  such  liquors  are  to  be  delivered  out- 
side the  limits  of  such  subdivision.  The  court, 
in  an  opinion  in  that  case,  prepared  by  a 
justice  of  acknowledged  learning  and  acumen. 
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and  noted  for  the  marked  clearness  with 
which  he  Invariably  eijwunds  and  applies  to 
concrete  cases  the  principles  of  jurisprudence, 
Rays:  "The  Incorporated  town  of  Winters 
In  law  cannot  exercise  control  over  the  wel- 
fare of  those  beyond  its  corporate  limits, 
and,  touching  the  liquor  traffic,  Its  utmost 
right  of  control  Is  to  prevent  soliciting  and 
contracts  of  sale  made  wltbln  Its  limits  for 
delivery  of  intoxicants  therein.  As  a  court 
between  two  permissible  constructions  of  a 
statute,  will  always  give  to  it  that  which  sus- 
tains Its  validity,  so  here  it  will  be  held 
that  the  ordinance  applies,  and  applies  only, 
to  the  soliciting  and  contracting  for  the  sale 
of  intoxicants  to  be  delivered  within  the 
town  limits.  But  the  town  of  Winters  has 
no  legal  right  to  say  that  a  contract  may  not 
be  made  within  Its  limits  for  the  sale  of  In- 
toxicants to  be  delivered  without  those  lim- 
Its.  Such  an  ordinance  would  not  be  a  rea- 
sonable exercise  of  the  police  power,  and 
would  plainly  be  in  restraint  of  contract  and 
of  trade." 

I  take  It  that  the  principle  thus  enunciat- 
ed Is  no  less  applicable  to  the  local  option 
law  where  the  provisions  thereof  are  In- 
voked by  the  electors  of  a  municipality,  or 
of  any  other  territory  In  the  state  to  which 
the  provisions  of  said  law  may  be  made  to 
api^  than  to  a  municipal  ordinance,  and 
that,  tberefore,  althoui^  the  local  option 
law  baa  been  adopted  by  the  electors  of  tbe 
city  of  Woodland,  and  Its  provlsloDS  made 
applicable  to  the  territory  embraced  within 
the  incorporated  limits  of  said  dty,  the  act 
of  soliciting  orders  or  making  agreements 
within  said  dty  for  tbe  sale  or  delivery  of 
Intoxicating  liquors  cannot  be  pievented  or 
pmalized.  where  the  intoxicants  aa  to  which 
such  solicitation  la  prosecnted  or  agreements 
are  made  are  to  be  delivered  without  or  be- 
yond such  incorporated  limits. 

[S]  Tbe  proposition  thns  decided,  however, 
is  of  no  Importance  here,  so  far  aa  is  con- 
cerned tbe  decision  of  the  question  pres^ted 
for  determination  In  this  proceeding.  As 
befor«  stated,  and  as  la  obviona,  the  sole 
qnestifHi  submitted  here  is  whether  tbe  re- 
qpondents  bave  Jurisdiction  of  the  subject- 
matter  of  the  complaint  and  of  the  person 
of  the  petitioner.  It  la  true  that  while  the 
complaint  charges  that  the  solidtatlon  was 
carried  fm  within  the  Incorporated  limits  of 
Woodland,  it  does  not  directly  appear  from 
or  np<m  tbe  face  of  that  docnnmit  where 
the  liquors  to  wbidi  audi  solicitation  relat- 
ed were  to  be  delivered— whether  within  or 
without  the  limits  of  said  dty.  But  the  com* 
plaint  nevertiieless  states  an  offense  of  wliich 
the  respottdenta  bave  Jurisdiction,  not  aa  a 
justice's  court  and  the  Justice  thereof,  but 
as  a  magistrate's  court  and  a  magtotrate, 
since  the  penalties  prescribed  for  a  viola- 
tion of  the  provlidona  of  the  act  are  In  ex- 
cess of  those  within  the  power  of  a  Justice's 
court  to  Impose  under  the  law.  Pen.  Code, 
I  1425.   Tbe  language  of  tbe  complaint  is, 


In  other  words,  so  far  as  the  element  of  the 
offense  of  which  I  am  now  speaking  Is  con- 
cerned. In  the  language  of  the  statute,  and, 
abstractly  viewing  it,  the  complaint  alleges 
facts  constituting  a  charge  which  the  re- 
spondents, as  a  magistrate's  court  and  a  mag- 
istrate, have  the  1^1  antbority  to  prelimi- 
narily examine  and  to  pass  upon  for  the  pur- 
pose of  such  bearing  (assuming,  of  course, 
that  the  solicitation  of  orders  by  mall  is 
an  act  which  comes  within  the  Inhibitions 
of  the  statute),  and  it  is  snffldent  to  chaise 
the  offense  In  the  language  of  the  statute: 
for  It  would  be  a  perfect  defense  to  the 
charge  of  solldting,  and  "the  defendant 
wonld  be  completely  exonerated,"  if,  either 
at  the  examination  or  the  trial,  he  should 
make  "a  showing  that  in  fact  the  delivery 
was  not  to  be  made  within  the  territorial 
limits  of  the  town."  Kx  parte  Anixter,  188 
Pac.  353,  supra. 

[4]  The  next  point  urged  against  the  valldl-' 
ty  of  the  proceedings  pending  before  the 
respondents  is,  as  seen,  that  the  crime  of 
solldting  orders,  taking  orders  or  making 
agreements  wltbln  no-license  territory  fOr 
the  sale  or  delivery  of  Intoxicants  therein 
cannot  be  committed,  within  the  contempla- 
tion of  section  16  of  the  statute,  unless  such 
solldtation  or  making  of  agreements  be  car- 
ried on  wltbln  sucb  tei-ritory  In  person  by  a 
party  or  bis  agent.  In  other  words,  the  con- 
tention is  that,  to  constitute  either  or  any 
of  the  offenses  denounced  by  said  section, 
the  party  charged  or  his  agent  must  be 
sbown  to  have  been  physically  present  within 
the  no-lieoise  territory,  and  there  in  person 
bave  solldted  or  taken  audi  orders  or  made 
such  agreements.  This  construction  of  said 
section  is  arrived  at  by  a  grammatical 
analysis  of  the  phraseology  thereof,  whereby,  * 
considering  tlie  construction  concretely,  it 
Is  sought  to  be  established  that  tbe  Legis- 
lature intended  tbe  language  of  tbe  section 
to  be  understood  as  it  may  be  paraphrased 
as  follows:  "It  shall  be  unlawful  for  any 
person,  corporation,  firm,  company,  etc.,  be- 
ing at  the  time  within  no-Ucense  territory, 
to  solidt  ordon,  take  orders  or  make  agree- 
ments witbin  sucb  territory  fOr  the  sale  or 
dellTery  of  alcoholic  liquors."  etc 

In  support  of  the  construction  thus  arriv- 
ed at.  It  is  asserted  that  grammatically  tbe 
phrase,  "within  any  no-Ilcense  territory," 
as  used  in  tbe  section,  **necessarily  qualifies 
tbe  series  of  nouns  commendi^  wltb  the 
word,  *person'  (as  used  therdn),  rather  than 
the  verb,  'soIldt,'  or  the  still  more  remote 
phrase,  'for  the  sale  or  delivery.' "  As  sus- 
taining that  theory  of  the  I^fl^tive  bitoit, 
so  fiir  as  said  section  Is  concerned,  attention 
is  directed  to  tbe  rule  laid  down  in  section 
78  of  Black's  Interpretation  of  Laws  as  fol- 
lows: "As  a  gtmeral  rule,  relative,  qualify- 
ing or  limiting  words  or  dauses  In  a  statute 
are  to  be  referred  to  the  next  preceding  an- 
tecedMtt,  unleaa  the  txmteat  or  the  eptdent 
meaninff  of  the  enactment  reQutret  a  dtf- 
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terent  eotutruetton**  (The  Italics  ale  mine.) 
Or.  as  the  rule  Is  stated  in  Piper  t.  Boston, 
ehi,  B.  B.,  75  N.  H.  435,  75  Atl.  1041,  "the 
general  mle  of  grammar  and  law  Is  that  rel- 
ative terms  refer  to  the  next  preceding  ante 
cedent,  viUeu  it  i»  clear  from  the  eontMt 
that  a  different  one  wae  intended."  (Italics 
mine.) 

Not  only  by  Implication,  from  the  fact  of 
their  reliance  upon  the  mle  of  Interpreta- 
tion above  qnoted,  do  counsel  for  the  peli- 
tXoo&e  concede  tbiat  the  constmctlon  of  laws 
or  contracts  according  to  strict  grammatical 
roles  will  not  prevail  where  such  construc- 
tion is  elearlv  opposed  to  the  context  or  evi- 
dent spirit  or  purpose  of  such  laws  or  con- 
tracts, but  th^  expressly  admit  the  sound- 
ness of  the  proposition  in  their  brief.  They 
vigorously  contend,  however,  that  their  con- 
struction of  section  16  is  in  perfect  harmony 
with  the  spirit  and  purpose  of  the  local  op- 
tion law.  The  argument  is  that  the  sole  and 
paramount  object  of  said  law  is,  as  is  claim- 
ed to  be  true  of  all  laws  Ucmsing,  regulat- 
ing, or  prohlbitlns  the  sale  of  liquor,  to  con- 
trol, regulate  or  prohibit  the  public  trafflo 
In  intoxicants;  tibat  it  Is  directed  against 
the  saloons  and  places  where  Intoxicating 
liquor  is  sold  and  drunk  upon  the  premises; 
that  the  act  does  not,  even  If  it  were  com- 
petent for  die  Legislature  so  to  ordain,  at- 
tenu»t  to  "control  or  direct  individual  use 
of  liquor,  since  it  expressly  exempts  from  the 
operatiott  of  Its  penalties  the  act  of  keep- 
ing intoxicants  at  one's  home  in  no-licenae 
territory  for  family  use  or  the  purposes  of 
bosidtallty;  that  therefore  the  solicitation 
for  orders  for  Intoxicants  to  be  used  for 
such  purpose  is  an  essential  Inddemt  of  said 
right" 

But,  so  the  argument  runs,  even  assuming 
that  the  soUdting  of  orders  from  individuals 
within  no-license  territory  was  intended  to 
be  and  Is  proscribed,  since  the  law  cannot 
punish  for  sales  of  Uquor  committed  outside 
of  such  territory,  "it  cannot  be  presumed 
that  the  usual  and  ordinary  Incidents  of 
sales  are  prohibited.  AcconUngly."  so  it  Is 
then  deidared,  "it  is  the  personal  soliciting 
by  those  within  the  terrltwry  rather  than  ad- 
rotiaing  or  the  mailing  of  circulars  by  those 
outside  the  teiritory  that  Is  sought  to  be  pre- 
vented." 

I  cannot  agree  with  tlie  petitioner  in  its 
construction  of  section  15  of  the  local  option 
act.  nor  am  I  Impressed  with  the  various  ar- 
guments offered  in  support  of  such  construc- 
tion, some  of  which  are  briefly  glvoi  In  the 
forcing  statement  of  its  conception  of  the 
Intent  and  scope  of  said  section.  It  may  wdl 
be  conceded  that  the  language  of  said  section, 
when  tested  soldy  the  strict  rules  of 
grammar,  aivears,  nvon  Its  fiice.  to  be  In- 
rolved  in  some  obscurity.  At  any  rate,  it 
can  be  said  that  ttie  legislative  intent  as  to 
the  scope  of  the  section  could  well  have  been 
expressed  with  a  greater  degree  of  persiAcnlty, 
or,  in  other  word^  Its  phraseology  so  ai^ 


ranged  as  tiut  there  would  be  left  no  ground 
upon  which  there  could  exist  any  difference 
of  opinion  as  to  what  I  conceive  must  be  its 
true  import  But,  when  examined  under  tbe 
test  of  ftmlllar  rules  of  statutory  construc- 
tion, aided  by  the  light  afforded  by  the  vital 
object  which  is  obviously  sought  to  be  ac- 
complished by  the  l^^slatton  of  whlcii  it 
forms  a  part,  no  doubt  can  reasonably  arise 
that  said  sectlrai  was  intended  by  the 
lature  to  prevent,  if  possible,  or  to  penalize. 
If  committed,  the  solicitation  of  orders,  the 
taking  of  orders  or  the  making  of  agree- 
ments within  no-license  tenitory  for  the  sale 
or  delivery  of  Intoxicating  liquors  in  such 
territory,  irrespective  of  the  manner  in  which 
sndt  acts  may  be  amnnplished.  By  this  I 
mean  to  say  that  tme,  who  solicits  orders  or 
makes  agreements  through  the  instrumental- 
ity of  letters,  sent  to  the  addresses  in  no- 
license  territory  of  persms  residing  or  bdng 
therein,  thus  brings  himself  as  clearly  un- 
der the  ban  of  the  statute  as  if  he  were  to 
prosecute  sudi  solicitation  or  make  such 
agreements  in  p«rson  within  the  boandarles 
of  such  territory. 

[1-7]  A  fundamental  canon  ot  construction 
Is  that  every  statute  must  be  construed  with 
reference  to  the  object  intmded  to  be  ao- 
compUshed  by  it  Peoide  v.  Dana.  22  OaL 
11.  "In  order  to  ascertain  this  object,  it  is 
proper  to  consider  the  occasion  and  neces- 
rity  of  its  enactment,  •  •  *  and  the  stat- 
ute should  be  given  that  construction  which 
Is  best  calculated  to  advance  its  object,  by 
suppressing  ^  mischleC  and  securing  the 
benefits  intended."  80  Oyc.  p.  1110,  and 
cases  <dted  in  the  footnotes.  And,  where  a 
statute  "Is  fairly  susceptible  of  two  construc- 
tions, one  leading  Inevitably  to  mischief  or  ab- 
surdity, and  the  other  comdstent  with  Justice^ 
sound  sense,  and  wise  policy,  the  former 
should  be  rejected  and  the  latter  adopted." 
In  re  Mitchell,  120  GaL  384,  886,  52  Pac.  799, 
800.  The  mle  last  stated  Is  merely  a  repeti- 
tion in  another  form  of  the  mle  relied  upon 
by  the  petitioner  and  above  quoted,  and  has 
peculiar  force  In  its  application  to  the  pn^^o- 
sitlon  that  where  a  statute  may  be  gtvot  a 
grammatical  constmctlon  leading  to  a  result 
In  manifest  opposition  to  ite  purpose  and  in- 
tent, or  in  drcumvoition  of  its  paramotint 
object,  audi  consbuction  will  be  rejected, 
and  one  adopted  which  will  effectuate  or 
carry  out  the  object  designed  by  the  Legisla- 
ture to  be  accomplished  by  tiie  act 

Aided  by  tbe  foregoing  mles.  no  diflleulty 
seems  to  be  in  the  way  of  reaching  an  ao- 
corato  conclusltm  as  to  the  meaning  and 
scope  which  It  was  the  legislative  Intention 
that  section  16  of  tlie  act  in  question,  partic- 
ularly tibe  words,  •  "solicit  orders."  sliould 
bear  and  possess. 

[I]  As  to  the  general  object  and  the  legal- 
ity of  the  legislation  involved  in  the  local 
tnttion  law,  and  incldaitally  noticing  some  of 
the  arguments  set  up  in  support  of  the  petl- 
Uoner'a  position.  It  may  first  be  ctmceded 
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that  the  real  root  of  the  mischlefa  and  evils 
wbich  too  frequently  directly  result  from  the 
use  of  Intoxicants  is  In  the  public  retail  traf- 
fic therein,  and  that  It  Is  true,  as  counsel  for 
the  petitioner  maintain,  that  legislation 
bearing  upon  the  question  of  Intoxicating 
liquors  18  primarily  directed  against  such 
trafQc.  It  is  also  true  that  the  individual 
act  of  using  or  consuming  Intoxicants  apper- 
tains to  or  comes  within  the  category  of  a 
dtizen's  personal  liberties,  and  with  which 
act  governmental  Interference  can  l^ally  be 
Interposed  only  where  the  individual  use  of 
such  liquors  becomes  Intoxication  or  alco- 
holism, and  thas  an  Infringement  of  the  per- 
sonal rights  and  liberties  of  others.  But 
while,  as  stated,  this  Is  all  true,  It  cannot  for 
a  moment  be  doubted  that  the  great  ultimate 
object  of  all  I^slatlon  upon  the  subject  of 
Intoxicating  liquors  Is,  as  la  obviously  true 
of  the  statute  In  question,  to  reduce  to  the 
lowest  minimum  the  Individual  use  and  con- 
sumption of  such  liquors  as  beverages  and 
thus  diminish  intemperance.  And,  while 
the  state  may  not  Interfere  with  the  Indlvid- 
nal  act  of  consumption,  where  such  act  does 
not  develop  a  condition  of  which  It  may 
legally  take  cognizance,  it  may  nevertheless 
adopt  such  reasonable  r^ulations  relative  to 
Bucb  private  or  Individual  nse  and  consump- 
tion as  will  prevCTt  it  from  becoming  a  pub- 
lic evil,  or  responsible  for  conditions  or  mis- 
chiefs equal  in  enormity  or  d^ree  to  those 
proceeding  directly  from  the  traffic  Itself. 
Indeed,  It  Is,  as  before  Intimated,  within  the 
constltational  rights  of  the  Legislature,  in 
the  exercise  ef  the  police  power  of  the  state, 
to  establish  any  relation  which  may  tend 
to  remove  every  temptation  to  use  Intoxicants 
as  beverages  under  any  circumstances,  and 
which,  if  permitted  to  exist,  might  have  the 
effect  of  creating  a  general  sentiment  In  no- 
llcense  territory  favorable  to  the  revival  of 
the  traffic  therein.  It  is  therefore  within 
the  constitutional  competemce  of  the  Legisla- 
ture to  prohibit,  and  to  authorize  punish- 
ment for  a  violation  of  the  problbitloii,  every 
act  and  form  of  soliciting  for  orders  within 
no-license  territory  for  the  sale  of  intoxi- 
cants, to  be  delivered  In  such  territory,  re- 
gardless of  the  use  to  which  they  may  be 
Intended  to  be  put — that  Is  to  say,  irrespec- 
tive of  whether  the  orders  so  solicited  relat 
ed  to  individual  or  other  ases.  In  the  case 
here,  the  statute  has  made  it  unlawful  to 
solicit  such  orders  from  all  persona  within 
no-license  territory,  except,  perhaps,  as  be- 
fore suggested,  registered  pharmacists,  and, 
although,  as  shown,  Indiridnnl  use  of  liq- 
uors at  one's  home  for  the  purposes  specified 
In  section  Id  Is  permitted,  it  Is  very  clear, 
not  alone  from  the  manifest  general  purposes 
of  the  law,  bat  also  from  the  fact  that  the 
taking  of  orders  from  individuals  for  liquors 
to  l>e  nsed  at  their  homes  la  not,  as  is  true 
In  the  case  of  pharmacists,  authorized  by 
section  15  either  expressly  or  by  Implication, 
that  the  act  of  aollidttng  orders  from  Indlvid- 


nals  for  household  purposes  was  Intended  to 
be  and  ia  enjoined  by  the  statute.  It  is  in 
other  words,  contrary  to  said  act  to  solicit 
orders  from  or  make  agreements  with  any 
person  within  the  limits  of  no-license  terri- 
tory for  Intoxicants,  to  be  delivered  therein, 
except  r^stered  and  licensed  pharmacists. 
If  this  be  not  tru^  then  manifestly  tbe  law 
has  little,  if  any,  practical  meaning  for  the 
purposes  for  which  It  was  passed. 

[I]  Nor  Is  it  Important  so  far  as  is  coii> 
cemed  either  the  act  of  soliciting  orders  or 
that  of  making  agreements  for  tbe  sale  or 
delivery  of  Intoxicants,  whether  the  sale  con- 
templated by  such  solicitation  or  agreements 
Is  consummated  outside  of  the  territory,  for 
tbe  gist  or  gravamen  of  the  offenae  of  solicit- 
ing orders,  or  that  of  making  agreements  for 
Intoxicants  within  such  territory,  is  In  the 
solicitation  or  tbe  making  of  the  agreements 
with  the  purpose  and  intent  of  d^vering 
such  liquors  therein.-  It  is,  in  other  words, 
not  unlike  the  crime  of  burglary,  which  con- 
sists of  the  mere  entering  of  a  building  with 
the  Intent  to  steal  or  commit  some  other 
crime,  irrespective  of  whether  or  not  any 
property  be  actually  stolen,  or  any  other  act, 
which  in  itself  would  constitute  a  different 
crime,  was  actually  committed. 

The  forcing  views  are,  I  think,  in  perfect 
accord  with  those  of  the  Supreme  Court  as 
expressed  in  the  Anlxter  Case,  above  refer- 
red to,  concerning  an  ordinance  whose  lan- 
guage la  very  much  like  that  contained  In 
section  IS  of  the  act  under  consideration. 

It  has  already  been  declared  that  by  sec- 
tion 15  it  was  intended  to  enjoin  every  form 
of  solicitation  of  orders  for  iiitoxlcants.  By 
this  it  was  Intended  to  be  said  that,  viewing 
section  IS  by  the  light  of  the  obvious  para- 
mount purpose  sought  to  be  achieved  by  the 
legislation  represented  by  the  act,  no  other 
reasonable  meaning  can  be  deduced  from  it 
than  that  thus  it  was  intended  to  prevent 
every  kind  and  diaracter  of  solicitation, 
whatever  may  be  Its  form,  whether  in  i>er- 
son  or  by  lettw  or  other  like  communications 
sent  either  from  without  or  from  within  no- 
license,  territory  through  the  United  States 
mail  or  by  messengers  and  addressed  to  per- 
sons within  snch  territory,  except  pharma- 
dsta,  at  th^  reiddenoes  or  plaras  of  bnsi- 
ness. 

The  constmetlon  for  which  the  petitioner 
contends  would  render  the  act  woefully  im- 
potent for  the  accomplishment  of  its  purpose 
as  a  prohibitory  measure.  It  would.  Indeed, 
open  up  an  avenue  whereby  the  central  ob- 
ject of  the  statute  could  be  frustrated,  al- 
most. If  not  quite,  to  the  extent  of  rendering 
it  nugatory.  It  would.  In  brief,  countenance 
a  gross  evasion  of  the  evident  spirit  and  In- 
tent of  the  statute  for  liquor  dealers  engaged 
In  business  outside  the  borders  of  no-license 
territory  <x>uld,  with  impunity,  and  immu- 
nity from  punishment,  carry  on  a  mall  order 
liquor  traffic  within  such  territory  (Rose  v. 
State.  4  Oa.  App.  588,  62  8.  B.  117),  and  thus 
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impart  to  the  act  an  effect  whldi  wonld  make 
It  practically  prohildtoTy  of  problbltlon  ratti- 
er than  prohibitory  of  the  llqaor  business. 
Besides,  such  a  construction  would  have  the 
effect  of  granting  to  persons  Ucmsed  to  eon- 
duct  the  liquor  trade  outside  the  limits  of 
no-llcense  territory  prlvllegea  exercisable 
within  such  territory  which  cannot  be  en- 
Joyed  by  persons  residing  or  doing  business 
therein,  that  Is  to  say  that,  while  persons 
engaged  In  the  liquor  bu^ess  outside  the 
boundaries  of  no-llcense  territory  could  solicit 
orders  and  make  agreements  tondilng  Intoxi- 
cants, manufticturers  of  such  Uquors  main- 
taining and  carrying  on  their  business  as 
such  within  the  limits  thereof  cannot  legally 
do  so,  a  discrimination  which  the  L^cislature 
doubtless  has  the  rl^t  to  make  as  to  the 
liquor  traffic,  but  which,  from  the  manifestly 
absurd  consequences  which  would  follow 
therefrom,  it  cannot  rrasonably  be  supposed 
to  hare  Intended;  for  thereby  the  dty  em- 
bracing sudi  territory  or  the  county  in  which 
it  is  situated,  would  not  only  be  deprived  of 
its  remnies,  but  of  the  power  of  exercising 
that  proper  control  of  the  traffic  which  re- 
sults from  the  Importtlon  of  the  license.  Peo- 
ple T.  Swenson,  162  Mich.  3ft7, 127  N.  W.  302. 

[10]  Counsel,  however,  perceive  no  differ- 
ence betwem  the  act  of  soliciting  orders  by 
means  of  letters  or  circulars  sent  dirougti 
the  mail  to  particular  Individuals  In  no-U- 
coise  terrltiMry  and  the  circulation  In  such 
territory  of  newspapers,  containing  among 
others  rating  to  other  matters,  advertise- 
ments extolling  the  quality  and  giving  tbe 
prices  of  certain  brands  of  liquor.  But  there 
is  an  obvious  dlstloction  between  the  two 
propositions,  and  it  lies  In  the  fftct  that,  in 
the  one  case,  tbe  minds  of  particular  persons 
are  directly  addressed  upon  a  single  subject, 
and  their  attention  tiius  specially  called  to 
tbe  subject-matter  of  title  letter  or  circular, 
while  In  the  other  no  particular  person  Is  ap- 
pealed to  upon  any  one  of  the  various  mat- 
ters which  are  usually  referred  to  In  or  given 
publicity  through  the  medium  of  the  advertis- 
ing columns  of  a  newspaper  of  general  cir- 
culation. "Solicit,"  according  to  Webster's 
Dictionary,  Is  "to  apply  to  for  obtaining 
something ;  to  awake  or  excite  to  action ;  to 
arouse  a  desire  Id,"  etc.,  and  it  may  apply  to 
cases  where  one  asks  another  for  a  bribe,  or 
asks  another  to  commit  bribery  or  larceny 
and  other  offenses.  Black's  Law  Diet.,  p. 
1105.  It  implies  personal  petition  and  im- 
portunity addressed  to  a  particular  individ- 
ual to  do  some  particular  thing,  and  It  Is  un- 
questionably in  this  sense  that  the  term  is 
used  in  the  statute.  If  our  statute  against 
bribery  In  terms,  as  In  effect  it  does,  bad 
been  made  to  say  that  a  public  ofScer  who 
solicited  a  bribe  for  the  performance  of  some 
act  within  his  official  duties,  and  the  officer 
should,  by  letter,  solicit  the  payment  to  him 
of  a  bribe,  It  would  not  for  a  moment  be 
questioned  that  such  act  of  tlie  officer  would 
constitute  a  solicitation  of  a  bribe  within  the 


meaning  of  tbe  law.  So  tt  Is  and  must  be 
true  here.  A  letter  or  <drcular,  such  as  tiie 
one  involved  In  tMs  case,  addressed  to  a  par- 
ticular person,  and  emphasizing  In  alluring 
terms  the  superior  quality  of  certain  commod- 
ities, living  the  prices  at  which  they  may  be 
purchased,  and  vigorously  importuning  the 
addressee  to  buy  and  use  tbe  same,  can  be 
no  less  a  per$mal  solicitation  for  orders  for 
such  commodities  than  would  be  the  solicita- 
tion of  a  bribe  through  tbe  medium  of  a  let- 
ter, or,  indeed,  than  would  be  the  case  of  like 
solicitation  prosecuted  in  person  by  the  party 
by  whom  such  lett^  or  <^rcular  is  aeot  out. 
An  advertisement  can  in  no  sense  be  held  to 
be  a  personal  petition  or  request  addressed  to 
any  particular  person.  The  ordinary  adver- 
tisement so  published  has  the  effect  only  of 
directing  attention.  In  a  general  way,  to  the 
matter  advertised,  and  Is,  as  before  stated, 
addressed  to  the  general  public  wherever 
such  newspaper  is  circulated. 

But  there  is  ample  Judicial  authority  for 
holding  that  a  solidtetlon  of  orders  by  mall 
for  the  sale  of  llquora  to  be  delivered  In  no- 
llcense  units  within  whidk  solidtation  of  sudi 
orders  is  In  general  terms  forbidden  by  law 
is  a  violation  of  the  legislative  mandate. 

In  Rose  v.  State,  supra,  the  question  Is 
elaborately  and  ably  examined  In  a  case 
calllDg  for  the  construction  of  a  section  of 
the  Penal  Code  of  the  state  of  GeoqiUi  which 
provided:  "If  any  person  shall  sell,  contract 
to  sell,  take  orders  for  or  solicit  personally 
or  by  agent,  tbe  sale  of  spirituous,  malt  or 
intoxicating  liquors  In  any  county  or  town 
or  municipal  corporation  or  militia  district  or 
other  place  where  the  sale  of  sudi  llquora  Is 
prohibited  by  law,  high  license  or  otherwise, 
he  shall  be  guilty  of  a  misdemeanor."  The 
counties  of  the  state  of  Geor^  are  given  the 
authority,  by  a  general  act  of  the  state  Leg- 
islature, to  prohibit  tbe  traffic  in  intoxicat- 
ing  liquors  within  their  respective  Jurisdic- 
tions. The  defendants  were  accused  of  per- 
sonally soliciting  the  sale  of  intoxicating  liq- 
uors within  Bartow  county  in  said  state, 
"said  soliciting  being  made  by  and  through 
the  United  Stetes  mall,  by  mailing  letters  to 
the  citizens  of  Bartow  county  from  the  dty  of 
Chattanooga,  Tenn.,  containing  self-address- 
ed envelopes,  order  blanks,  and  other  printed 
and  written  matter  soliciting  the  sale  of  said 
liquor,  said  letters  having  been  mailed  and 
delivered"  to  certain  named  citizens  of  said 
county.  It  was  claimed  In  that  case,  as  here, 
that  the  solicitation  of  orders  for  liquor  by 
mail  did  not  constitute  the  solicitation  con- 
templated or  intended  by  tbe  Code  section, 
but  that  the  section  applied  only  to  solicita- 
tions made  by  one  in  person,  "and  that  for 
that  reason  the  solicitation  of  sales,  referred 
to,  whether  It  be  by  the  seller  himself  or  by 
his  agent,  must  be  by  personal  visit  to  the  lo- 
cality where  such  sales  are  prohibited."  In 
support  of  that  contention,  special  emphasis 
was  placed  upon  the  language  of  the  section, 
"aoUdt  pernmaUy."  The  court  rejected  the 
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«otvstrnction  thas  given  the  section  and  the 
argument  advancecl  In  support  of  It,  saying, 
inter  alia:  "When  we  consider  that  the  inten- 
tion of  the  act,  to  which  we  have  already 
referred,  was  to  make  criminal  the  Introduc- 
tion of  Intoxicants  from  a  county  where  the 
sale  of  such  Intoxicants  was  legal  into  a 
eounty  where  the  sale  was  prohibited,  it  Is 
readily  to  be  seen  that,  while  the  solicitation 
which  was  made  penal  could  be  a  i}ersonal 
solicitation,  it  was  none  the  less  made  a 
<!rinie  for  any  person,  either  himself  or  by  an 
agent,  «n  anv  way,  to  solicit  the  sale  of  in- 
toxicating lienors  where  it  was  prohibited." 
Again  the  court  said:  "We  have  no  difficulty, 
therefore,  in  holding  that  It  was  the  Intention 
of  the  Legislature  (In  order  to  make  the  pro- 
hibition laws  of  those  counties  that  might 
adopt  them  effective)  to  absolutely  prohibit 
the  encouragement  of  purchases  of  Intoxicat- 
ing liquors  In  counties  which  had  prohibited 
the  sale,  6y  any  kind  or  form  of  soHcitation 
<ita]lcs  mine),  except  that  licensed  sellers 
might  solldt  orders  from  licensed  druggists 
and  licensed  physicians." 

In  Hayner  t.  State,  83  Ohio  St  178,  93  N. 
Ej.  900,  the  Ohio  Supreme  Court  sustained  a 
verdict  whereby  the  defendant  was  convicted 
of  the  crime  of  soliciting  orders  witliln  "dry" 
territory  for  Intoxicating  liquors,  said  solicit- 
ing having  been  done  by  mall,  nuder  circum- 
stances precisely  the  same  as  those  disclosed 
by  the  complaint  in  this  case,  the  court, 
among  other  things,  saying:  "We  assnme 
that  the  act  of  soliciting  may  be  done  by  let- 
ter, as  well  as  in  person." 

In  State  v.  Holmes,  68  Wash.  7,  122  Pac 
345,  the  defendant  had  been  convicted  of  the 
charge  of  soliciting  orders  for  Intoxicating 
liquors  within  a  dry  onit,  under  a  statute  of 
the  state  of  Washington  making  such  solicita- 
tion a  misdemeanor.  The  soliciting  was  done, 
predsely  as  here,  by  means  of  a  circular  let- 
ter sent  through  the  United  States  mall  by 
the  defendant  from  the  city  of  Seattle,  where 
the  sale  of  intoxicating  liquors  was  then  per- 
mitted by  law,  to  a  citizen  of  the  dty  of 
Everett,  in  said  state,  which  was  a  unit  in 
which  the  sale  of  such  liquors  was  then  un- 
lawful. The  Supreme  Court  of  that  state  up- 
held the  judgment  following  the  verdict  of 
conviction  upon  the  authority,  principally,  of 
the  case  of  Rose  T.  State,  supra,  of  whldi  it 
had  this  to  say  In  its  opinion  In  the  Holmes 
Case:  "Upon  every  point  dlscossed,  we  re- 
gard that  opinion  as  logical,  unanswerable, 
and  well  sustained  by  authority.  Its  reason- 
ing and  conclusions,  which  we  approve  and 
adopt,  when  applied  to  the  focts  in  this  case, 
not  only  support  the  proposition  that  appel- 
lant's act  was  an  unlawful  solicitation  of 
orders  for  intoxicating  liquors  in  a  dry  unit, 
tmt  are  also  convincing  to  the  effect  that  each 
unlawful  act  was  committed  in  the  city  of 
Everett,  where  appellant's  letter  was  received 
bySwalwell."  See,  also,  U.  S.  v.  Thayer,  209  U. 


JUSTICE'S  COURT  69 

S.  39,  28  Sup.  Ct.  426,  52  L.  Ed.  673 ;  In  re  Pal- 
User,  136  U.  S.  266, 10  Sup.  Ct.  1034, 34  L.  Ed. 
514 ;  Homer  v.  U.  S.,  143  U.  S.  207, 12  Sup.  Ct 
407,  36  L.  Ed.  126;  Burton  v.  U.  S.,  202  U. 
S.  344,  26  Sup.  Ct  688,  50  L,  Ed.  1057,  6  Ann,^ 
Cas.  362;  Dandger  v.  Stone  (G.  C)  187  Fed. 
861. 

[11]  As  is  shown  by  the  above-cited  cases, 
and,  indeed,  as  necessarily  follows  from  the 
conclusion  arrived  at  here  with  respect  to  the 
scope  of  the  language,  "solicit  orders,"  as 
employed  in  the  statute  In  question,  the  crime 
charged  against  the  petitioner  was  committed 
upon  the  receipt  of  the  circular  letter  in  the 
city  of  Woodland  by  the  party  to  whom  it 
was  addressed,  and  the  venue  of  the  offense 
is  consequently  in  Tolo  county.  In  which  the 
city  of  Woodland  Is  situated.  See  cases  above 
dted,  particularly  Thayer  v.  U.  S. 

I  have  carefully  examined  the  brief  filed 
here  by  counsel  amid  curiae.  It  is  unneces- 
sary to  review  in  detail  the  arguments  and 
authorities  presented  therein.  It  is  enough 
to  say  that  most  of  the  points  made  In  said 
brief  are  in  effect  answered  in  the  foregoing 
views  of  the  vital  questions  submitted  by  this 
proceeding.  It  may  be  remarked,  however, 
that  many  of  the  cases  cited  by  counsel  In  the 
brief  referred  to  have  no  application  to  the 
case  at  bar.  The  cases  referred  to  have  to  do 
with  legislation  purporting  to  control,  as  a  po- 
lice regulation,  buednesaes  which  are  lu  them- 
selves legitimate,  and  which,  though  subject 
to  the  police  power  are  essential  to  the  well- 
being  of  society,  and  which  can  neither  be 
suppressed  nor  so  regulated  as  that  unjust 
burdensome,  or  discriminatory  conditions 
may  be  Imposed  upon  them  or  the  right  to 
conduct  them.  For  instance,  the  slaughter- 
house, the  cemetery,  and  other  like  cases,  cit- 
ed by  counsel  as  amid  curiee,  obviously  deal 
with  occupations  in  which  people  liave  the  In- 
herent right  to  engage,  because  they  are,  un- 
like the  liquor  traffic,  necessary  and  useful; 
yet  they  are  of  a  character  that,  unless  man- 
aged in  a  proper  way,  they  may  become  a 
source  of  great  injury  to  the  comfort  and 
health  of  communities.  Therefore,  as  stated, 
the  state,  in  the  exerdse  of  its  powers  of 
police,  may  regulate  the  manner  of  their  man- 
agement so  as  to  prevent  as  far  as  possible, 
the  injurious  results  to  others  which  are 
known  to  come  from  the  prosecution  of  such 
occupations;  but  as  declared,  such  regula- 
tions can  neither  be  prohibitory  nor  discrim- 
inatory in  their  effect,  as  is  true,  in  my  opin- 
ion, as  to  legiBtatim  affecting  the  Uquor  traf- 
fic. 

I  think,  for  the  reasons  herein  stated,  that 
the  respondents  have  Jurisdiction  of  the  pro- 
ceeding of  which  complaint  is  here  made,  and 
the  order  to  show  cause  is  therefore  dis- 
charged and  the  writ  dismissed. 

We  concur:  GHIPMAN,  F.  J.;  BUB- 
NBTT,  J. 
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(23  CbI.  App.  802) 

uOLDEN  A  CO.  t.  JUSTICE'S  COUBT  OV 
UUINDA  TP^  YOLO  COUNTT, 
etaL  (Cir.  U96.) 

(Dlatrict  Court  of  Appeal.  Third  Diatrict,  Cali- 
fornia.  Feb.  12, 1»14.   BebeariQC  Denied 
by  Supreme  Court  April  13,  m4.) 

Ihtoxicatiho  Liquors  (|  146*)— Cbxkivax. 

Offenses — Souciting  ubders. 

Ad  ordinance  of  the  board  of  aupervisora  of 
a  county,  making  it  unlawful  for  asy  person, 
etc.,  as  principal,  agent,  employ^,  or  otherwise 
witain  such  county  to  solicit  orders  for  the  sale 
of  alcoholic  liquors,  was  violated  by  the  sending 
of  a  circular  fetter  through  the  mail  to  a  resi- 
dent of  the  county  soUdting  an  order. 

LEd.  Note.— For  other  eases,  see  Intoxicating 
Lignora  Cent  Dig.  H  IBO.  160,  IfiS;  Dee.  Dig. 
I  146.«] 

Oiislnal  apitUcation  by  Golden  ft  Co.  for  a 
writ  of  prohibition  against  the  Justice's 
Conrt  of  Quinda  Township,  Yolo  County,  and 
another.  AltemaUTe  writ  discharged. 

Hoefler  &  Morris,  of  San  Francisco,  for  pe- 
tlUoner.  A.  G.  Bailey,  Dlst  Atty.,  of  Wood- 
land, for  respondents.  L  M.  Golden,  of  San 
Francisco,  amicus  curlie. 

HART,  J.  This  Is  an  application  for  a 
writ  of  prohibition  to  restrain  the  respond- 
ents from  taking  further  steps  In  8  certain 
proceeding,  now  pending  before  them,  and 
which  la  based  upon  a  complaint  whereby 
the  petitioner  Is  charged  with  the  riolatioa 
of  the  provisions  of  section  4  of  ordinance 
No.  72  of  the  county  of  Yolo,  passed  by  the 
board  of  supervisors  of  said  county  on  the 
hth  day  of  September,  1911. 

The  purpose  of  said  ordinance  is  the  regu- 
lation of  the  business  of  selling  Intoxicating 
liquors  in  the  3aid  county  of  Yolo.  Section 
2a  provides  that  10  licenses  and  no  more 
shall  be  issued  in  Yolo  county  to  carry  on 
and  conduct  the  liquor  traffic,  and  then  fol- 
lows a  designation  of  the  towns  and  places 
wherein  the  right  to  carry  on  said  business 
nnder  the  licenses  mentioned,  when  the  same 
are  duly  issued,  may  be  exercised.  No  part 
of  the  territory  in  said  county  known  as 
Gulnda  township,  of  which  the  respondents 
are  the  Justice's  court  and  the  Justice  of  the 
peace,  is  included  among  those  In  which  li- 
censes to  conduct  the  liquor  traffic  may  be 
lasned  nnder  said  ordinance. 

Section  4  of  said  ordinance  provides: 
*****  It  shall  be  unlawful  for  any  per- 
son, company,  association  or  dnb,  as  princi- 
pal, agent,  anployi,  or  otherwise,  within  the 
limits  of  the  county  of  Yolo,  to  solicit  orders, 
take  orders  or  make  agreements  tm  the  sale 
or  delivery  of  aleohoUc  liquors." 

The  complaint  filed  against  the  petitioner 
with  the  respondents  Is  made  a  part  of  the 
petition  for  the  writ  applied  for  here,  and 
from  said  complaint  it  appeara  that  tlw  pe- 
titioner is  chaii^  with  soliciting  an  order 
In  said  Gulnda  township  for  alcoholic  liquors 
b7  meana  ot  a  circular  letter,  sent  through 


the  United  States  mall  to  a  resident  of  said 
townsnip  at  his  post  office  address  thertin. 
The  circular  letter,  which  Is  set  out  In  said 
complaint,  Is  snbstantlally  In  the  language  of 
the  letter  Involved  in  the  case  of  Oolden  ft 
Co.  (the  petitioner  here)  v.  Justice's  Court  of 
Woodland  Township  et  al.  (Civil  Na  1191), 
140  Pac.  49.  this  day  decided. 

Both  cases  were  submitted  to  this  court 
at  the  same  time  and  upon  the  same  oral  ar- 
guments and  briefs,  both  involring  predsel/ 
the  same  legal  questions.  Therefore,  upon  the 
authority  of  the  case  of  Golden  ft  Co.  t.  Jus- 
tice's Court  of  Woodland  Township  et  at, 
the  relief  applied  for  here  must  be  denied 
and  the  alternative  writ  ot  prohibition  ao 
cordingly  discharged. 

Such  la  the  order. 

We  concur:  CHIPHAN,  P.  J.;  BUB- 
NETT,  J.  ■ 

(15  Ariz.  <7I) 

ARIZONA  LIFE  INS.  CO.  T.  LINDELUf 
(Supreme  Court  of  Arisona.   April  19,  1814.) 

1.  PaiNCIPAL  AND  AOBNT  ({  20*)— ETIDKNCB 

or  AaxNCT- Pabol  Svidencb. 

In  an  action  against  an  insurance  company 
to  recover  a  cash  payment  made  by  plaintiff  on 
a  stock  sabscription  agreement,  oral  evidence 
was  admissible  to  show  that  the  person  with 
whom  plaintiff  contracted  for  the  return  of  the 
payment  was  acting  as  defendant's  agent,  so 
tbat  defendant  was  bound  by  the  contract, 
though  not  an  ostraslble  party  thereto. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent.  Cent  Dig.  U  87,  38;  Dec.  Dig.  |  20.*] 

2.  Plea  DIN  a  (f  291*)— Dknial— Vkbified  Dx- 

HIAI/— AUTHOEITT  OF  AOENT. 

In  an  action  on  a  written  contract  by  the 
agents  of  defendant  Insurance  company  to  re- 
turn a  cash  payment  made  on  a  stock  8ul»crip- 
tion  any  time  within  90  days,  an  allegation  that 
such  contract  was  made  by  defendant's  agent 
was  admitted  if  not  denied  by  a  verified  answer 
;  under  Civ.  Code  1901,  par.  1358,  requiring  an 
answer  denying  the  execution  by  defendant's  au- 
thority of  a  writing  upon  which  a  pleading  is 
founded  to  be  verified  by  affidavit 

[Ed.  Note.— For  other  cases,  see  Pleading, 
gnt  Dig.  S!  804,  865,  866^-879 ;  Dec  Dig.  f 

8.  CospoBATioiTS  (S  OIB*)— Ultba  Vibes  Aora 

— NlCXaSITT  OF  PiXADINO. 

A  corporation  must  specifically  plead  Its 
want  of  power  to  do  an  act  upon  which  liability 
by  it  is  predicated. 

[Ed.  Note.— For  other  cases,  see  CorpoTap. 
tlona.  Cent  Dig.  |}  2082-2084;  Dec  Dig.  i 
515.*] 

4.  Ibtkkest  (j  46*)— Right  to  Becover. 

In  an  action  against  an  insurance  company 
to  recover  an  amount  paid  on  a  contract  to  sub- 
scribe for  its  corporate  stock  under  its  agree- 
ment to  return  the  payment  within  90  days,  If 
demanded,  plaintiff,  upon  recovering,  should  l>e 
allowed  Interest  from  the  date  of  liis  demand 
for  )Jie  return  of  the  payment 

[Ed.  Note.— For  other  cases,  see  InteresL 
Cent  Dig.  {{  05-105 ;  Dec  Dig.  |  46.*] 

Appeal  from  Superior  Court;  Yavapai  Coun- 
ty; Frank  O-  Smith,  Judge. 

Action  by  John  Undell  against  the  Arizona 
life  Insurance  Company.  From  a  Judgment 


'Ver  etlur  eases  ses  same  teple  and  switlon  NUHBBK  In  Das.  Dig.  *  Am.  Dig.  K«y-No.  Bartaa  ft  Rep'r  Indeue 
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for  plaintiff  and  an  ord^  denying  a  motion 
for  a  new  trial,  defendant  appeals.  Af- 
firmed as  modified. 

Hayes  &  Laney,  of  nioenix,  for  appellant 
BIcbard  P.  Talbot  and  Daniel  E.  Parks,  both 
.of  Prescott.  for  appellee. 

BOSS,  J.  The  appellant  insnrance  com- 
pany, acting  by  Its  agent,  George  Moselle,  on 
July  81.  1911,  and  the  appellee,  acting  In  his 
own  bebal^  had  dealings  and  transactions 
as  follows:  The  appellee  snbscribed  to  60 
shares  of  the  capital  stocfc  of  the  appellant 
insurance  company,  agre^ng  to  pay  therefor 
925  per  share,  $312.60  in  cash,  and  balance 
of  ¥937.50  in  notes  bearing  6  per  cent  Inter- 
est. Simnltaneonsly,  and  as  a  part  of  the 
same  transaction,  another  paper  was  execut- 
ed and  delivered  to  appellee,  to  wit:  "Tem- 
porary Receipt  July  31,  1911.  Received  of 
John  Ldndell  of  Prescott  subscription  for 
fifty  shares  of  the  capital  stocfe  of  tbe  Arizo- 
na Ufe  Insurance  Company,  at  f26.00  a 
share,  upon  which  following  settlement  has 
been  made ;  $312.60  cash  and  note  for  $937.50 
for  nine  months,  bearing  six  (6)  per  cent 
interest  September  1st   Of  the  settle- 

ment made  nnder  this  subscription,  there 
diall  be  deposited  with  Prescott  National 
Bank  of  Prescott  for  the  benefit  of  the  com- 
pany an  amount  equal  to  eighty  (80)  per  cent., 
which  shall  only  be  subject  to  withdrawal  by 
the  properly  elected  certifying  settlement  as 
above.  Arizona  Life  Insurance  Co.,  Oeo. 
Moselle.  Agent." 

Indorsed  on  the  back  thereof,  in  writing, 
was  this  memorandum  agreement:  "I  hereby 
agree  to  return  to  John  Llndell  at  the  end  of 
ninety  days  his  full  subscription  or  any  part 
of  same,  as  he  may  desire.  [Signed]  Oeo. 
Uoselie." 

Appellee  made  tbe  cash  payment  to  Mo- 
selle, the  agent  of  the  appellant  and  deliv- 
ered to  him  his  note  or  notes  for  balance. 
Within  90  days  from  July  31,  1911,  appellee 
d«nanded  of  the  appellant  the  return  ot  the 
caah  payment  of  $312.50,  which  was  refused. 
No  other  payments  were  made,  and  no  stock 
was  ever  Issued  to  appellee.  This  suit  was 
instituted  to  recover  the  cash  payment  of 
$312.50.  It  was  tried  by  the  court  without 
a  Jury,  and  Judgment  went  against  appellant 
for  the  fall  amount  together  with  interest  at 
6  per  cent  from  July  81,  1011.  From  the 
Judgment  and  order  overruling  motion  for 
a  new  trial,  this  appeal  is  prosecuted. 

It  is  the  contratlon  of  appellant  that  the 
written  Indorsement  on  the  temporary  re- 
ceipt was  the  personal  obligation  of  Moselle 
and  not  the  obligation  of  the  insurance  com- 
pany, and  that  the  court  erred  in  admitting 
It  in  evidmce  and  in  permitting  witness  Lln- 
dell  (appellee)  to  testify  that  Moselle  told 
him  that  be  was  acting,  in  making  such 
agreement  for  and  In  behalf  of  the  company 
and  not  for  himself,  because  said  evidence 
was  for  the  purpose  of  varying  or  altering 
the  unamblguoas  terms  of  a  written  contract 


[1]  The  memorandum  agreement  to  refund 
the  cash  payment  made  by  appellee  is  cer- 
tainly binding  upon  Moselle,  who  signed  It, 
but  the  question  Is  whether  the  rules  of  evi- 
dence will  permit  the  use  of  oral  evidence  for 
the  purpose  of  showing  that  in  the  execution 
of  the  agreement  Moselle  was  the  agent  act- 
ing for  and  in  b^alf  of  his  principal,  the 
insurance  company,  and  though,  the  latter  is 
not  disclosed  as  principal  yet  It  is  bound  by 
the  agreement 

Jones  in  his  Commentaries  on  Evidence, 
vol.  3,  S  462,  states  the  rule:  "In  order  to 
charge  tbe  real  principal.  It  is  always  com- 
petent, in  whatever  form  a  parol  or  written 
contract  is  executed  by  an  agent,  to  ascertain 
by  evidence  dehors  the  Instrument  who  Is 
the  principal ;  whether  it  purports  to  be  tbe 
contract  of  an  agent  or  Is  made  in  the  name 
of  the  agent  as  principal.  So  that  while. 
If  one  signs  an  agreement  without  indicating 
in  any  way  that  he  acts  as  agent  for  a  prin- 
cipal, he  cannot  In  order  to  escape  the  lia- 
bility, prove  by  parol  that  he  was  acting  for 
another,  yet  such  agency  may  be  proved  for 
the  purpose  of  blndli^  the  principal,  or  tor 
the  purpose  of  giving  the  principal  the  benefit 
of  the  contract." 

WIgmore  on  EvldMice,  vol.  4,  8  2438,  gives 
the  rule  as  follows:  "(a)  In  the  first  place, 
where  the  unnamed  principal  is  unknown  to 
the  obligee,  it  Is  proper  to  give  force  to  the 
contract  between  principal  and  agent  for  the 
purpose  of  charging  or  entitling  the  principal, 
though  not  of  exonerating  the  agent  unless 
in  the  particular  case  the  document  plainly 
was  intended  to  deal  otherwise  with  the 
transaction,  (b)  In  the  second  place,  where 
the  unnamed  principal  was  known  to  the 
obligee  but  nevertheless  not  named  in  the 
document  the  rule  may  here  equally  permit 
the  agreement  to  be  availaUe  for  the  former 
purpose  above  mentioned;  yet  the  ordinary 
Inference  will  be  that  the  named  parties  In- 
tended the  document  to  be  exclusive  of  all 
other  parties,  unless  a  contrary  Intention  be 
made  to  appear."  . 

In  10  Oyc.  1051,  the  rule  Is  stated  to  be: 
"Another  branch  of  this  doctrine,  applicable 
to  simple  contracts  In  writing  other  than 
negotiable  Instruments,  but  not  applicable  to. 
negotiable  or  to  sealed  instnmients,  la  that, 
where  the  contract  in  point  of  fact  Is  execut- 
ed by  an  agent  on  behalf  of  an  undisclosed 
principal,  the  fact  that  it  was  so  executed 
may  be  proved  by  parol  evidence,  so  as  to 
chai^  the  undisclosed  principal,  but  not  for 
the  purpose  of  releasing  tbe  agent  This 
rule  applies  whether  the  unnamed  principal 
is  a  natural  person  or  a  corporation." 

In  Barbre  v.  Goodale,  28  Or.  465,  43  Pac. 
378,  379,  the  question  was  as  to  "whether 
it  is  competent  to  show  by  parol  testimony 
that  a  contract  executed  by  and  In  the  name 
of  an  agent  is  the  contract  of  the  principal, 
where  the  principal  was  known  to  the  other 
contracting  party  at  the  date  of  its  execu- 
tion." That  court  held  the  better  rule  to  be 
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to  allow  the  parol  testimony,  stating :  "That 
the  intention  of  the  party  must  be  gathered 
from  his  words,  and  the  various  clrcumstanC' 
es  which  surround  the  transaction,  as  its 
practical  effect  Is  to  promote  Justice  and 
fair  dealing.  •  •  •  This  doctrine  must 
he  limited  to  simple  contracts,  and  may  not 
he'  extended  to  negotiable  instmmenta  and 
spednltles  under  seal,  as  they  constitute  an 
exception  to  the  rule." 

In  Richards  v.  Warnefcros,  14  Ariz.  488, 
131  Pac.  154.  it  was  held  by  this  court  that 
parol  testlmohy  was  not  admissible  to  bind 
a  principal  whose  name  Is  not  disclosed  upon 
the  face  of  a  negotiable  Instrument,  and  sug- 
gested Inferentially  a  contrary  doctrine  as  to 
simple  contracts. 

We  think  the  evidence  complained  of  was 
properly  admitted,  and  that  the  finding  of 
the  court  that  Moselle,  in  making  the  agree- 
ment to  refund,  acted  for  and  In  behalf  of 
the  Insurance  company  is  fully  sustained 
hy  the  evidence.  But  It  Is  contended  by  ap- 
pellant that  the  agent  Moselle  in  making 
such  agreement  exceeded  his  authority,  and 
that  there  was  a  want  of  power  in  the  insur- 
ance company  to  enter  Into  such  an  agree- 
ment, as  it  is  In  excess  and  outside  of  its 
charter  rights.  These  questions  were  not 
raised  by  the  appellant  In  its  answer.  The 
answer  is  an  unverified  general  denial.  Our 
statute  (paragraph  1358,  B.  S.  1901)  provides 
that  an  answer  denying  "the  execution  by 
himself  or  by  his  authority  of  any  Instrument 
In  writing  upon  which  any  pleading  Is  found- 
ed, in  whole  or  In  part,  and  charged  to  have 
been  executed  by  him  or  by  his  authority," 
unless  the  truth  of  the  pleadings  appear  of 
record,  shall  be  verified  by  affidavit 

(2]  This  action  Is  founded  on  the  written 
promise  to  return  the  cash  payment  at  any 
time  within  90  days,  if  so  desired  by  appel- 
lee, and  It  Is  charged  in  the  complaint  that 
the  instrument  containing  such  promise  was 
executed  hy  appellant,  acting  by  and  through 
its  authorized  agent  Moselle.  Under  the  law, 
without  a  verified  denial  of  this  allegation.  It 
stands  admitted  as  true.  City  Water  Works 
T.  White,  61  Tex.  536;  Thompson  on  Corpora- 
tions, vol.  3,  8  3253. 

13]  The  want  of  power  in  the  appellant 
to  make  the  agreement,  not  having  been  set 
up  In  its  answer,  Is  not  before  the  court. 

"On  the  theory  that  affirmative  defenses 
must  be  specially  pleaded,  in  order  to  raise 
the  question  of  the  want  of  power  of  a  cor- 
poration to  perform  a  particular  act.  or  the 
authority  of  some  officer  or  agent  to  ex- 
ecute the  Instrument  In  controversy,  or  that 
a  particular  transaction  Is  Illegal,  the  want 
of  power  on  the  part  of  the  corporation  to  do 
the  act,  or  the  ladi  of  authority  on  the  part 
of  the  officer  or  agent  executing  the  instru- 
ment, or  the  Illegally  of  the  transaction, 
must  be  specially  pleaded."  3  Thomp.  Corp. 
3254. 

The  court  gave  Judgment  for  Interest  at  6 


per  cent  per  annum  from  July  31,  1911,  the 
date  upon  which  appellee  paid  the  $312.50 
cash  payment  The  evidence  is  to  the  effect 
that  appellee  demanded  the  return  of  his 
money  within  the  90  days,  bnt  no  definite  day 
Is  fixed. 

[4]  We  think  that  Interest  should  he  allow- 
ed only  from  the  date  of  demand,  and  under 
the  evidence  that  might  have  been  the  last 
day  of  the  90  days  In  which  he  was  permit- 
ted to  exercise  his  option  of  demanding  a  re- 
turn of  his  $312.50.  The  interest  should  run 
from  October  31, 1911. 

Let  the  judgment  be  modified  in  that  re- 
spect  and,  as  thus  modified,  affirmed. 

FRANKLIN,  a  and  CUNNINGHAM,  J., 
concur. 

'  06  Ariz.  477) 

COCHISE  COUNTY  v.  MICHELENA. 
(Supreme  Court  of  Arizona.    April  18,  1914.) 
COUBTS  (8  56*)— INTBKPBBXBB8— Fees— OOVH- 

tt's  Liabiutt. 

Civ.  Code  1901,  par.  2505,  authorizes  the 
appointment  of  interpreters,  who  may  be  sum- 
moned in  the  same  manner  as  witnesses,  and 
Laws  190B,  No.  91.  8  1.  declares  that  supervisors 
may  pay  interpreters'  fees  to  persons  who  shall 
act  as  such  in  the  prosecution  or  defense  of 
criminal  cases.  S^d.  that  an  interpreter  can- 
not maintain  an  action  against  a  county  for 
fees,  unless  the  services  were  rendered  in  the 
prosecution  or  defense  of  a  criminal  case  or  in 
a  civil  case  in  which  the  county  was  a  party, 
so  that  a  complaint  for  such  fees  against  a 
county,  which  was  silent  as  to  the  character  ot 
the  cases  in  which  plaintiff  served,  did  not  state 
a  cause  of  action. 

[Ed.  Note.— For  other  eases,  see  Courts,  Cent 
Dig.  H  194-197;  Dec;  Dig.  |  56.*] 

Error  from  Superior  Court,  Pima  County ; 

Wm.  F.  Cooper,  Judge. 

Action  by  Pedro  Mlchelena  against  Cochise 
County.  Judgment  for  plalntiCE.  and  defend- 
ant brings  error.  Reversed. 

W.  G.  Ollmore,  C^.  Att?.,  of  Tombstone, 
and  Alexander  Murry,  Asst  Co.  Atty.,  of 
Blstwe,  for  plaintiff  in  error.  Charles  Blen- 
man,  ot  Toscon,  for  defoidant  in  error.  , 

KROOE,  J.  Action  hy  Pedro  Midielena, 
defendant  in  error,  plaintiff  below,  against 
Cochise  comity,  i^alntiff  in  error,  defendant 
below,  to  recover  compensation  for  services 
and  expenses  rendered  and  incurred  as  Span- 
ish Interpreter  In  the  district  court  of  the 
Second  judicial  district  of  the  territory  of 
Arizona  in  and  for  Cochise  county.  It  is  al- 
leged in  tlie  complaint  that  said  Pedro  Mlch- 
elena was  subpoenaed  to  appear  before  said 
district  court  In  said  county  on  the  24th  day 
of  April,  1911.  and  sets  forth  the  issuance  of 
this  subpceua,  his  attendance  in  obedience 
thereto,  and  that  said  services  were  reason- 
ably worth  the  sum  of  $5  day ;  that  the 
Itemized  claims  therefor  were  presented  to, 
and  the  payment  thereof  recommended  by, 
the  presiding  judge,  and  were  thereupon  pre* 
8«ited  to,  and  filed  with,  the  board  of  supers 
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Tisors  of  Cochise  county,  according  to  law, 
and  by  said  board  disallowed ;  and  that  less 
«  than  six  months  have  elapsed  since  said 
claims  were  so  rejected  by  said  board.  Nel- 
tlier  the  complaint  nor  any  of  said  claims 
(cfvies  of  which  ar«  attached  to  said  com- 
plaint  as  exhibits)  state  whether  the  serrlces 
rendered  were  rendered  In  vivU  or  criminal 
cases,  or  in  drll  cases  in  which  the  oonnty 
was  interested.  Defendant  below  filed  a  gen- 
eral demurrer,  whldi  was  orermled  by  the 
trial  court,  and  judgment  rendered  for  tiie 
plaintiff  Mow  In  the  amount  claimed  in  bis 
complaint,  and  for  costs.  Defendant  below 
brings  error. 

The  contention  of  plaintiff  In  error  is  that, 
in  the  aheenoe  of  an  express  averment  tlut 
the  wrvlces  were  rendered  In  criminal  cases. 
or  in  dvil  cases  in  which  the  county  was  in- 
terested* the  complaint  falls  to  state  a  cause 
of  action. 

The  defendant  In  error,  on  tlie  other  hand, 
dalms  that  the  complaint  contains  the  usual 
counts  jEor  srarices  rradeted.  and  that,  from 
the  facta  stated.  It  must  be  presumed  that 
the  same  were  rendered  In  the  prosecution  or 
defense  of  criminal  casea 

Two  qneetions  arise,  namely:  (1)  In  what 
cases  Is  a  county  liable  for  Interpreter's  fees? 
(2)  Was  the  demurrer  proporly  overruled? 

It  is  apparmt,  from  an  examination  of 
our  statutes  relating  to  court  Interpreters, 
tliat  a  county  cannot  be  held  to  answer  for 
fees  claimed  by  an  interpreter  while  acting 
as  such  in  dvll  cases  In  vriilch  the  ooun^  is 
not  Intmeted.  In  paragraph  2606,  B.  8. 
Arizona  1901,  It  Is  provided  that:  "The 
court  may  when  necessary  app<^t  interpret- 
ers, who  may  be  summoned  in  the  same 
manner  as  wltnessei^  and  shall  be  subject  to 
the  same  penalties  for  disobedience."  And 
in  section  1,  No,  91,  Laws  of  1903,  that: 
'TThe  boards  of  supervisors  of  the  various 
counties  in  this  territory  are  hereby  author- 
ized to  audit  and  pay  Interpreters'  fees  to 
persons  who  diall  act  as  such  in  the  prosecu- 
tion or  defense  of  criminal  cases  in  the  vari- 
ous courts  of  the  territory.  However  such 
compensation  shall  not  exceed  fer  interpret- 
ers In  the  Justice  courts  the  sum  of  2  dollars 
and  fifty  cents  per  day,  and  the  district 
courts,  not  exceeding  the  sum  of  five  dollars 
per  day."  Therefore  a  person  cannot  main- 
tain an  action  against  the  county  for  inter- 
"  preter's  fees,  unless  they  are  for  services 
rendered  in  the  prosecution  or  defense  of 
criminal  cases,  or  In  dvil  cases  in  whidi  the 
county  Is  a  party. 

The  complaint  is  iriiQlly  silent  as  to  the 
diaracter  of  the  cases  In  which  the  plain- 
tiff Is  alleged  to  have  served  as  interpreter, 
nor  can  It  be  Inferred  from  any  statement 
contained  therdn.  As  the  rU^t  to  recovery 
in  thte  action  d^nds  upon  whether  the 
services  were  performed  under  the  i^wdfied 
conditions  of  the  statute,  the  complaint 
should  state  jtacta  sufllcient  to  bring  the  case 


within  said  provisions,  and  a  failure  to  do  so 
renders  it  fetally  defective.  Malone  v.  Es- 
cambia County,  lie  AU.  214,  22  South.  503: 
Tweedy  v.  Freemont  County.  99  Iowa,  T21, 
68  N.  W.  921;  Pitkin  County  v.  Tlrst  Nat. 
Bank,  6  Colo.  App.  423,  40  Pac.  SQi  ;  Sher- 
wood V.  Stephms,  13  Idaho,  399,  90  Pac.  345. 
347. 

The  demurrer,  therefor^  should  have  been 
sustained. 

Judgment  reversed,  with  leave  to'  d^end- 
ant  in  oror  to  amend  his  complaint,  if  be  be 
so  advised. 

FRANKLIN,  a  J.,  and  ROSS,  J.,  concur. 

CUNNINGHAM,  J.,  being  disqualiaed.  and 
announcing  his  disqualification  in  oi>eQ  court, 
the  remaining  judges,  under  section  3  of  ar- 
ticle 6  of  the  Constitution,  called  in  Hon. 
CARL  G.  KROOK,  Judge  of  the  Superior 
Court  of  the  State  of  Arizona  in  and  for  the 
County  of  Mohave,  to  sit  with  them  in  the 
hearing  of  this  cause. 


(15  Aril.  «1) 
MACHOMICH  MERCANTILE  CO.  v. 
HICKET. 

(Supreme  Court  of  Arizona.    April  15,  1914.) 

1.  Appeal  and  Ebbob  (g  107S*)— Waives  of 
EBBOBd— Failube  to  Abgue. 

Where  the  reasons  set  up  as  grounda  for 
the  aBsignmeot  that  the  court  erred  in  overrul- 
ing the  motion  for  a  new  trial  were  not  argued, 
they  would  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4256-4261;  Dec.  Dig.  { 
1078.^1 

2.  PLBADina  (f  34*)  —  GoHPLAznT  ~  Sum-' 

CIENCT. 

In  construing  the  language  of  a  complaint, 
every  reasonable  loteodment  should  be  made  to 
sustain  the  pleading,  if  possible. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §i  6H>  66-74;  Dec.  Dig.  {  34.*] 

8.  PuEADiNa  ^  192*)  — CouFLAZNT— Stmn- 

CIENcr. 

That  a  complaint  alleged  legal  coucluslons 
instead  of  facts  did  not  make  It  bad  od  general 
demurrer,  where  the  intention  .of  plaintiff  was 
apparent 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  fi|  408-427 ;  Dec.  Dig.  {  192.*] 

4.  Tbial  (g  82*)— Resebvation  or  Gbounds 

OP  Review. 

A  general  objection  to  evidence  not  stating 
any  point  was  wholly  unavailable'. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gg  194-210;  Dec.  Dig.  §  82.*] 

6.  TBIAL  (S  314*)— DEtraEBATIONS  OF  JUBT— 
UBOINO  OB  OOKBCINO  AGREEMENT. 

A  Statement  of  the  trial  judge,  after  the 
jury  had  considered  a  case  during  oae  night  and 
until  noon  of  the  following  day,  that  the  case 
had  been  twice  tried,  and  that  he  hoped  they 
would  arrive  at  a  verdict  one  way  or  tne  other, 
did  not  require  a  reveraaL 

[Ed.  Note.— For  other  cas»,  see  Trial,  Cent 
Dig'  SS        473,  747.  748;  Dec.  Dig.  |  314.*? 

Appeal  from  Superior  Court,  Cochise  Goun- 
17;  Fred  Sutter,  Judge. 
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Action  by  D.  P.  HJckey  against  the  Macbo- 
mlch  Mercantile  Company.  Judgment  for 
plaintiff,  and  defendant  appeala.  Affirmed. 

Lee  O.  Woolery,  of  Tombstone,  and  F.  iS. 
Doan,  of  Douglas,  for  appellant  Williams 
ft  Flanlgan,  of  Bisbee,  for  appellee. 

SHUTE.  J.  The  plaintiff  in  the  court  be- 
low, D.  P.  Hlckey,  brought  suit  against  the 
appellant,  Machomlch  Mercantile  Company,  a 
corporation,  to  recover  on  an  express  con- 
tract the  sum  of  $1^.88,  which  the  said 
Hlck^  claimed  to  be  due  him  as  salary  earn- 
ed while  in  the  employ  of  the  defendant,  the 
api>ellant  here. 

The  question  Is  brought  here  upon  six  as- 
tignments  of  error  which  will  be  taken  up 
and  disposed  of  In  their  order  as  presented 
by  the  appellant 

[1]  In  the  first  assignment  of  error  the  ap> 
pellant  contends  that  the  trial  court  erred  in 
OTermllng  ita  motion  for  a  new  trial.  It  sets 
up  as  a  ground  for  this  eight  different  rea- 
sons, none  of  which  are  argued,  and  will 
not  be  considered  here.  Bail  t.  Hartman,  9 
Ariz.  821.  83  Pac.  358;  Mayhew  t.  Brislin, 
1^  Aria.  109.  108  Pac  253 ;  Southern  Pacific 
Co.  T.  Rlchey,  18  Aria.  67,  108  Pac.  225; 
Webb  r.  State,  14  Ariz.  606.  131  Pac  970. 

The  second  assignment  of  error  is  that 
the  court  erred  In  orermllng  defendant* a 
general  demurrer  to  plaintiff's  second  cause 
of  action.  This  involTea  the  question  whetta- 
^  er  a  pleading  that  states  condusiona  instead 
of  fiicta  la  good  as  against  a  general  de- 
murrer. 

[2]  It  has  long  been  the  rule  In  this  state 
that,  in  construing  the  language  of  a  com- 
plaint, every  reasonable  Intendment  should 
be  made  to  sustain  the  pleading.  If  possible. 
Santa  Ffi,  etc.  By.  Go.  t.  Hurley,  4  Arts. 
258,  86  Pac  216;  Phillips  t.  Smith.  11  Aria. 
309,  95  Pac.  91;  Tevia  t.  Ryan.  13  Ariz.  120, 
108  Pac  461. 

ES]  Conceding,  for  the  purpose  of  this  opin- 
ion, that  the  complaint  states  concluslona  of 
law,  an  examination  of  the  pleading  com- 
plained of  reveals  what  the  Intention  of  the 
plaintiff,  Hlckey,  was.  It  la  a  general  rule 
under  the  Codes  that  allegatlona  of  legal  con- 
clusions lnstM.d  of  facts  upon  which  they 
are  based  do  not  usually  make  a  pleading  bad 
on  general  demurrer.  This,  we  Uilnfe,  should 
be  the  rule  -  81  Cyc  280. 

[4]  The  third  assignment  of  error  by  the 
appelant  goes  to  a  question  of  evidence. 
The  appellant  claims  that  the  trial  court 
erred  in  overruling  a  general  objection  to 
the  question:  "How  much  experience  have 
you  had  as  a  dry  goods  man?"  To  this  ques- 
tion, the  defendant  entered  this  objection: 
"We  object  to  the  question,  if  the  court 
please."  It  is  a  rule  of  evidence  in  this 
state  that  a  general  objection  is  wholly  nn- 
availlng,  and  that  a  "party  wishing  the  bene- 
fit of  the  remedy  must  at  the  time  he  com- 
plains, show  how  he  is  hurt;  In  the  language 


of  (lie  old  authorities,  he  must  lay  his  finger 
upon  the  point  of  objection."  Bush  v. 
French,  1  Ariz.  99,  2S  Pac  816;  Phcenix  By. 
Co.  V.  Landis,  13  Ariz.  80,  108  Pac  247. 

[f]  In  the  fourth  assignment  of  error  the 
appellant  complains  of  an  oral  statement 
made  by  the  trial  Judge  to  the  Jury,  as  fol- 
lows: "I  hope  the  jury  will  arrive  at  a 
verdict  As  the  case  has  been  tried  twice, 
I  would  like  very  much  to  have  a  verdict  one 
way  or  the  other,** 

This  statement  waa  made  by  the  trial 
Juctee  after  the  Jury  had  conaddered  the  case 
during  <me  night  and  until  noon  of  the  fbl- 
lowlng  day.  In  snnMrt  of  this  aaslgnment 
of  error,  fbe  appellant  cites  several  cases, 
the  only  one  of  which  (hat'Seems  to  be  in 
point  is  the  oue  of  Wootan  r.  Partridge 
89  Tex.  Civ.  App.  S46,  87  a  W.  866.  This 
case  seems  to  support  the  contention  of  the 
appellant  that  the  language  complained  of 
waa  prejudicial  to  him.  The  case  is  without 
any  reasoning  whatever,  and  la  nnsurooited 
by  any  authority.  The  other  cases  which 
have  been  dted  by  counsel  ue  readily  dls- 
Ungnishable  from  the  case  at  bar.  It  does 
not  seem  to  us  from  an  examination  of  the 
language  complained  of  that  there  could  have 
been  any  injury  to  the  appellant  by  reason 
of  It  We  recognize  that,  when  cases  are 
decided  upon  the  weight  of  the  evidence, 
courts  should  he  very  careful  of  thdr  ex- 
pressions in  the  presence  of  flie  Jury.  We 
do  not  think,  however,  that  the  language 
complained  of  waa  wror. 

The  fifth  and  sixth  ass^moits  of  errw 
are  not  argued  by  the  appellant 

Thera  appearing  no  error  in  the  record  ot 
the  case  the  Judgment  of  the  lower  court  is 
affirmed. 

FRANKLIN,  O.  J,  and  ROSS,  J.,  concur. 

CUNNINGHAM,  J.,  being  disqualified,  and 
announcing  his  disqualification  in  open  court 
the  remaining  Judges,  under  section  3  of 
article  fl  of  the  Constitution,  called  In  Hon. 
G.  W.  SHUTE,  Judge  of  the  Superior  Court 
of  the  State  of  Arizona  In  and  for  the  Coun- 
ty of  Gila,  to  sit  with  them  In  the  hearing  of 
this  cause. 

(73  Or.  13B) 

McCLAUGHERTT  v.  ROGUE  RIVER  ELEC- 
TRIC CO. 

(Supreme  Court  of  Oregon.    April  7,  1914J 

1.  Appeal  and  Ebbob  (S  1050*)— HABULsat 
Ebbob— Admission  op  Evidence. 

In  an  action  for  the  death  ot  an  employ^ 
of  an  electrical  company,  the  admissioD  of  evi- 
dence that  the  witneas  would  have  underatood 
the  directions  of  the  defendant's  Buperiotend- 
est  as  meaning  that  the  work  was  to  be  done 
hot,  that  fs,  without  tnming  off  the  current 
is  not  ground  for  reversal,  where  such  teslimony 
does  not  materially  contradict  that  of  defend- 
aot  on  the  same  subject. 

CEd.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent.  Dig.  «l  1068.  1069.  4163-4157, 
4166:  Dec  Dig.  |  1060.*] 
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2.  Master  and  SEBVAifT  (I  119»)— Injobibs 

TO  SERVANT^PLACE  to  WOBK— SlATinOBT 

Pbovisions. 

Under  Employers'  Liability  Act  (Laws 
1911,  p.  16),  providing  that,  in  the  transmissioo 
and  use  of  electricity  of  a  daDgeroDa  voltage, 
fall  and  complete  iusulatloD  iBball  be  provided, 
and  dead  wires  shall  not'be  mingled  with  live 
wires,  nor  Strang  upon  the  same  support^  and 
the  supports  bearing  live  wires  shall  be  designat- 
ed 67  a  color  or  other  designation  which  shall 
be  insumtly  appartot.  and  live  wires  shall  be 
strung  at  such  a  distance  from  the  poles  or' 
supports  as  to  permit  repairmen  to  freely  en- 
nge  in  their  work  without  danger  of  shock,  the 
nimishing  of  switches  at  some  distance  from  a 
point  where  work  is  required  to  be  done,  by 
which  the  current  maj  be  turned  oil  entirely, 
does  not  exculpate  an  electrical  company  from 
negligence  in  failing  to  comply  with  the  spsdfic 
requirements  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  210 ;  Dec.  Dig.  |  H9.*] 

S.  EIUECTBIOZTT   <{  14*)— MASTBB  AND  SSBT- 

AMT  <|S  101,  102*)-Cabb  Rbqoibed. 

Electricity  is  a  dangerous  element,  and 
in  its  use  the  nighest  degree  of  care  Is  required 
to  protect  employ^  and  the  public. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
CenL  Die.  I  7;  Dec.  Dig.  $  14;*  Master  and 
Servant.  Cent  Dig.  H  ISB.  171,  174.  178-184, 
192;  &e.  Dig.  H  l&L 

4.  BfASTBB  AND  SsBVAUT  (|  204*>~InJDBIBS 

TO  Sbbvant— AasuvFTioN  or  Rise— Statu - 

TOBT  Pbovisions. 

The  Employers'  Liability  Act  (Laws  1911, 
jk  16)  eliminates  the  defense  of  assumption  of 
TiA  in  actions  under  it. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  H  544-646;  Dec.  Dig.  f 
294.*] 

5.  Dbath   (I  95*)  —  Actions  fob  Gadsino 
Dkath— Dahaobs. 

Under  Employers'  Liability  Law  (Laws 
1911.  p.  17}  i  4,  providing  that "  there  shall  be 
any  loss  01  life  by  reason  of  violations  of  the 
act  the  widow  of  decedent  his  Uneal  heirs  or 
adopted  children,  or  the  husband,  mother,  or 
father,  as  the  case  may  be,  shall  have  a  right  of 
action,  without  any  limit  as  to  the  amount  of 
damages  which  may  be  awarded,  the  measure 
of  damages  is  the  value  of  the  life  lost  not  in- 
eluding  compensation  for  grief  or  mental  an- 
guish of  the  beneficiary  nor  punitive  damages, 
and  is  not  confined  to  the  pecuniary  loss  to  the 
bttieficiary;  the  act  contemplating  but  one  ac- 
tion for  the  injury. 

[Ed.  Note.— For  other  cases,  see  Death,  Gent. 
Dig.  K  108,  109,  111-115,  120;  Dec.  Dig.  { 
95.*] 

&  DBATH    (I  e5*)-TBlAL   (8  256*)-ACTI0N8 

FOB  Gausino  Death- Dauages. 

In  an  action,  under  the  Employers*  Lia< 
bllitr  Law  (Laws  1911,  p.  }6),  for  causing 
death,  the  refnsal  of  an  instruction  that  the 
measure  of  damages  is  confined  to  tlie  pecuniary 
lom  to  plalntili^  that  Is,  to  such  an  amount 
as  would  egaal  the  value  of  decedent's  services 
during  his  minority,  less  the  reasonable  cost  of 
his  support,  together  with  such  support  as  the 
father  would  probably  have  received  from  his 
son  after  majority,  and  the  jury  should  consider 
the  probable  length  of  life  of  the  father,  and  the 
relations  between  the  father  and  son,  was  prop- 
er; and  an  instruction  that  the  jury  should 
consider  decedent's  age  at  the  time  of  the  injury, 
his  probable  expectancy  of  life,  and  determine 
the  amount  of  damages  the  same  as  if  decedent 
bad  lived  and  could  have  sued  himself,  and  that 
the  amount  could  not  exceed  the  damages  actu- 
ally sustained,  was  sufficient  in  the  absence  of 


a  request  for  more  specific  instruction  on  some 
point  within  the  purview  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  Si  108,  109,  111-115,  120 ;  Dec.  DiiL  { 
95  :*  Trial,  Cent  Dig.  |f  628-641 ;  Dec.  Dlt. 
J  266.*] 

7.  Death  (S  9*)— Actions  fob  Oausino  Death 

— Statutobt  Pbovisions. 

Statutes  creating  a  liability  for  causing 
death  (L  O.  L.  «  34,  380:  Employers'  Liabil- 
ity Act  [Laws  1911,  p.  16]),  while  not  to  be 
strictly  construed,  are  not  to  be  extended  by 
impUcatioD.  as  they  are  in  derogation  of  the 
common  law. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dfg.  S  11;  Dec.  Dig.  £  9.*] 

8.  Death  (S  18*)— Actions  fob  Causinq  Death 
—Right  of  Action. 

The  basis  for  recoveir,  under  the  Employ- 
ers' Liability  Law  (Laws  1911,  p.  16),  for  caus- 
ing death  is  not  the  dependency  of  the  plaintiff 
upon  the  decedent  nor  pecuniary  loss  by  plain- 
tiif,  though  that  may  be  proven  as  an  element  of 
damages,  but  is  the  existence  of  the  relation  of 
plaintiff  to  decedent  required  by  the  statute. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  S  20;  Dec  Dig.  {  18.*] 

In  Banc.  Appeal  from  Oircuit  Court, 
Jackson  CooDty;  F.  M.  Galldns,  Judge. 

Action  by  Joseph  P.  McGlausherty  against 
the  Rogue  River  Electric  Oompany.  From 
a  Judgment  for  phdntUT.  detmdant  aweala. 
Afflrmed. 

This  action  is  brought  under 'the  Employ- 
ers' Liability  Act,  c.  8  (Laws  19U,  p.  16),  to 
recover  ?25,000  damages  for  the  death  of 
plaintifrs  scoi,  alleged  to  have  been  caused 
by  defendant's  negligence.  The  Jury  return- 
ed a  verdict  for  $12,600.  The  court  entered 
Judgment  thereon,  from  which  defendant  ap- 
peals. 

James  McClaugberty,  the  deceased,  met  bis 
death  May  27,  1911,  from  an  electric  shock. 
He  was  at  the  time  in  the  employ  of  the  de- 
fendant and  was  of  the  age  of  20  years  7 
months  and  10  days.  His  experience  and 
knowledge  In  handling  electricity  bad  been 
gained  during  bis  employment  by  the  defend- 
ant company  for  a  period  of  between  8  and 
9  months.  He  was  told  by  the  superintend- 
ent of  the  defendant  to  go  to  the  cyanide 
plant  about  1*^  miles  from  Jacksonville, 
where  he  would  find  a  2,300-volt  motor  which 
he  was  required  to  Install  for  the  Clark  ft 
Henery  Constmctton  Company.  On  b^ng  so 
directed,  he  requested  the  superintendent  to 
give  hitn  an  assistant;  but  this  request  was 
not  complied  with.  He  was  Informed  that  he 
could  get  a  common  laborer  to  help  him 
raise  the  poles,  and  that  tlie  Clark  ft  Hen- 
ery Company  would  probably  furnish  a  man. 
The  work  required  the  running  of  three 
2,800-Tolt  wires  from  the  motor  to  three 
2,300-volt  wires  on  a  pole  in  the  main  line, 
and  there  making  the  connections.  For  this 
it  was  necessary  to  put  a  cross-arm  on  the 
pole  immediately  under  the  2,8(M)-vott  wires. 
This  pole  carried  one  2,300-TOlt  wire  on  top^ 
two  Immediately  under  it,  one  on  either  end 
of  a  cross-arm,  and  three  440-volt  wires,  two 


■For  otlwr  cues  aae  same  tivls  and  seeUon  NUHBBK  in  Dw.  pig.  4  Am.  Dig.  Ksy-No.  Sarlas  4  Rsp'r  Indues  - 
140P.-fi 


Digitized  by  Google 


66 


140  PACIFIC 


REPORTER 


(Or. 


on  one  tide  of  the  pole,  and  one  on  tbe  oth- 
er. TTndemeaUi  these  were  two  telephone 
wires  of  the  defendant  usd  in  connection 
with  its  plant  The  evidence  tended  to  show 
that  the  telephone  wires,  which  are  r^ard- 
ed  by  electricians  as  dead  wires,  might  be- 
come charged  with  electricity  in  rainy  weath- 
er by  Induction  from  tbe  Uve  wires,  which 
would,  of  course,  complete  tbe  circuit,  U 
brought  in  contact  with  one  of  the  lire  wires 
either  directly  or  throu^  the  medium  of  any 
body  capable  of  conducting  electricity.  None 
of  the  wires  were  insulated,  and  the  evidence 
of  plaintiff  tended  to  show  that  the  distance 
of  tbe  wires  from  the  pole,  and  from  each 
other,  was  mctx  that  the  place  where  tbe 
wires  were  charged  with  electritdty  was  an 
unsafe  one  in  which  to  perform  tbe  work  at 
wblcA  tbe  deceased  was  engaged  at  the  time 
of  the  accident;  that  the  defoidant  had 
placed  cnt-out  switches  or  plugs  at  two  points 
along  this  line  between  the  power  house  and 
the  place  of  the  accident,  one  of  which  was 
in  a  substation  at  Jatdusonville.  a  mile  and 
a  half  from  the  scene  of  the  injury,  and  the 
other  on  a  pole  abont  one-half  mile  ^m 
where  the  accident  occurred.  At  this  time 
the  employes  of  defendant  were  divided  into 
three  classes:  Gronndmen,  who  were  paid 
28  cults  per  hour,  linemen,  who  worked  on 
live  wires  under  direction,  32  cents  per  hour, 
and  qualified  linemen  doing  all  kinds  of 
work,  including  that  on  live  wires,  without 
supervision,  36  cents  per  hour.  Tbe  men 
were  advanced  as  their  proficiency  increued. 
Immediately  prior  to  the  time  of  the  de- 
cedent's death  he  was  working  on  live  wli%s 
tinder  direction,  and  receiving  82  cents  per 
hour.  When  tbe  work  in  question  came  up, 
the  superintendent  asked  McClaugherty  if  be 
would  like  to  take  tbe  Job,  and  he  aiqteared 
willing  and  anxious  to  do  so.  He  was  sent 
to  do  the  work  alone,  receiving  no  particu- 
lar instructions  as  to  tbe  manner  of  doing 
it  Nothing  was  said  as  to  whether  he  should 
do  it  hot  or  cut  off  the  ^ectricity  from  the 
lines.  The  bill  of  exceptions  discloses  that 
the  evidence  of  the  plaintiff  tended  to  show 
the  location  and  arrangement  of  the  wires 
on  the  poles,  the  distances  between  the  poles 
and  the  wires,  and  the  distances  between  the 
several  wires,  all  of  which  warranted  the  Jury 
in  finding  that  the  place  was  not  a  safe  one, 
while  the  wires  were  charged  with  electric- 
ity, for  Jameii  McClaugherty  to  perform  the 
particular  work  be  was  required  to  do,  by 
reason  of  the  wires  being  too  close  to  the 
poles,  too  close  to  each  other,  and  not  in- 
sulated; that  he  met  his  death  from  an  elec- 
trical shock  while  performing  the  work  he 
was  sent  to  do,  tbe  shock  being  received  by 
reason  of  the  fact  that  the  place  where  he 
was  working  was  a  dangerous  and  unsafe  one 
in  which  to  do  the  particular  work  he  was 
performing,  while  the  wires  were  charged 
with  electricity,  the  440-volt  wire  being  20 
inches  from  the  pole,  and  the  only  designa- 


tion that  would  make  the  voltage  wires  In- 
stantly apparent  being  tiie  extra  lai^  glass 
insulators  on  the  top  wires,  the  440-volt 
wire  having  only  ordinary  insulators. 

The  brief  of  defendant  states  the  follow- 
ing: "For  the  purpose  of  this  appeal  only, 
it  is  conceded  that  the  state  of  the  evidmce 
was  such  as  to  make  it  a  question  for  the 
Jury  whether  tbe  deceased  was  sufficiently 
qualified  and  experienced  to  be  sent  to  do 
this  work,  without  definite  instructions,  and 
to  be  intrusted  with  the  discretion  of  look- 
ing a.ttet  the  safety  of  t^e  place  in  which 
he  worked." 

The  deceased  left  no  widow  or  lineal  bein, 
and  no  mother  snrviviiv  him.  The  idaintlfl 
Is  the  father  of  the  deceased,  and  has  re- 
sided In  Texas  continuously  for  many  years. 

Porter  J.  Neff,  of  Medford,  and  A.  a 
Hough,  of  Grants  Pass  (Neff  &  Mealey.  of 
Medford,  on  the  brief),  for  appellant  A.  B. 
Reames,  of  Uedford,  for  respondent 

BEAN.  J.  (after  stating  the  focts  as  above). 
The  part  of  the  Employers*  liability  Act 
parUeularly  applicable  provides  as  follows: 
"In  the  transmission  and  use  of  tieetrldty 
of  a  dangerous  voltage  full  and  complete 
Insulation  shall  be  provided  at  all  points 
where  the  public  or  the  employ^  of  tbe  own- 
er, contractor  or  subcontractor  transmitting 
or  using  said  electricity  are  liable  to  come 
in  contact  with  tbe  wire,  and  dead  wires 
shall  not  be  mingled  with  live  wires,  nor 
strung  upon  the  same  support,  and  tbe  arms 
or  supports  bearing  live  wires  shall  be  espe- 
cially designated  by  a  color  or  other  desig- 
nation which  is  instantly  apparent  and  live 
electrical  wires  carrying  a  dangerous  voltage 
shall  be  strung  at  such  distance  from  the 
pole  or  supports  as  to  permit  repairmen  to 
freely  engage  In  their  work  without  danger 
of  shock."  Then  follows  tbe  provision : 
"And  generally,  all  owners,  contractors  or 
subcontractors  and  other  persons  having 
charge  of,  or  responsible  for,  any  work  in- 
volving a  risk  or  danger  to  the  employes  or 
the  public,  shall  use  every  device,  care  and 
precaution  which  it  Is  practicable  to  use  for 
the  protection  and  safety  of  life  and  limb, 
limited  only  by  the  necessity  for  preserving 
the  efficiency  of  the  structure,  machine  or 
other  apparatus  or  device,  and  without  re- 
gard to  the  additional  cost  of  suitable  ma- 
terial or  safety  appliance  and  devices."  Sec- 
tion 4  of  the  act  Is  as  follows:  "If  there 
shall  be  any  loss  of  life  by  reason  of  the 
neglects  or  failures  or  violations  of  the  pro- 
visions of  this  act  by  any  owner,  contractor, 
or  subcontractor,  or  any  person  liable  under 
the  provisions  of  this  act,  the  widow  of  the 
person  so  killed,  bis  lineal  heirs  or  adopted 
children,  or  the  husband,  mother,  or  father, 
as  the  case  may  be,  shall  have  a  right  of  ac- 
tion without  any  limit  as  to  tbe  amount  ot 
damages  which  may  be  awarded." 
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PlalnHfl  complains  that  defendant  violat- 
ed the  statute  in  the  following  particulars: 
(1)  That  the  wires  were  not  Insulated  where 
the  employ^  were  liable  to  come  in  contact 
with  them;  {2)  that  dead  wires  were  min- 
gled with  Ure  wires;  (8)  that  the  electric 
wires  were  so  close  to  the  poles  that  the 
workmen  aigaged  in  ttieir  work  were  In 
danger  of  a  shock ;  (4)  that  the  arms  or  sup- 
ports bearing  the  live  wires  were  not  prop- 
erly designated  by  color  or  otherwise;  (5) 
that  the  cat-off  switches  were  not  near 
eaoiq;h  to  the  required  work  to  make  the 
use  of  tlie  same  practicabH  and  that  an  ex- 
perienced electrician  should  have  been  im- 
mediately present  to  superintend  and  warn 
the  operator,  and  that  it  was  necessary  for 
the  company  to  have  rules  and  specific  regu- 
lations for  the  protection  of  the  employ^ 
directing  how  the  work  was  to  be  done.  It 
is  sufficient  to  say  that  the  evidence  tended 
to  show  a  failure  on  the  part  of  the  defend- 
ant to  comply  with  the  terms  of  the  statute, 
which  is  negligence  per  se.  Peterson  v. 
Standani  OU  Co.,  55  Or.  511,  106  Pac.  337, 
Ann.  Cas.  1912A,  925;  Burroughs  v.  C.  L. 
Co.,  58  Or.  270,  275,  114  Pac.  103;  Morgan 
V.  Brtiss.  64  Or.  63,  129  Pac  118. 

Hr.  Loder,  superintendent  of  the  company, 
when  qaestloned  by  a  juror,  testified:  "Q. 
Let  me  ask— did  you.  as  superintendent  of 
coDstructioii,  tell  this  boy  he  should  cat  the 
current  off  to  make  connection  with  hot 
wires?  A.  No;  I  didn't  tell  him  to  do  so. 
•   •    •    Q.  Is  It  your  judgment  to-day  that 

wasn't  lack  of  judgment  on  McGlaugher- 
ty's  part  In  falling  to  turn  off  the  current? 
A  Well,  as  I  feel  to-day,  and  as  I  felt  then, 
Is  tempered  by  experience  of  subsequent 
things  that  have  happened.  I  might  say  to- 
day that  a  man  ought  to  have  pulled  those 
plugs,  where,  at  that  time,  I  might  have — I 
certainly  did  feel  that  he  was  perfectly  able 
and  perfectly  capable  to  do  that  Job,  and  I 
may  have  felt  and  possibly  said  that  it*  was 
all  right.  Q.  Yes;  I  understand  there  are 
things  happened  to  change  your  judgment 
I  will  ask  you  if  now,  to-day  you  would  tell 
bim,  James  McClaugherty,  to  turn  that  cur- 
rent off,  or  do  the  job  hot  or  cold?  A.  You 
bet  your  boots  I  would  tell  him  to  turn  that 
current  off.  Q.  Did  you  tell  him?  A.  No, 
sir.  Q.  And  the  company  didn't  have  any 
rules  whether  a  man  was  to  turn  the  current 
off,  hot  or  cold?   A.  No,  sir;  they  did  not" 

[1J  Al  Wright,  witness  for  plaintiff,  testi- 
fied in  part  that  he  had  been  engaged  in  the 
electrical  work  for  2  years,  having  worked 
for  the  defendant  under  superintendent  Lod- 
er for  the  past  13^  months;  that  be  and 
James  McClaugherty  worked  together  quite 
a  bit ;  that  he  heard  McClaugherty  ask  Lod- 
er for  help  at  the  time  the  former  was  sent 
to  do  the  work  where  the  accident  occurred; 
that  be  went  to  the  place  the  next  day  with 
Mr.  Loder,  who  finished  the  work  in  the 
presence  of  others;  that  the  witness  receiv- 


ed the  same  pay  as  McClaugherty,  and  had 
before  this  made  a  live  or  hot  wire  connec- 
tion, but  not  unassisted.  On  cross-examina- 
tion this  witness  testified  in  part  to  the  ef- 
fect that  as  to  whether.  If  called  upon  to  do 
the  work,  and  there  was  means  at  hand, 
whereby  he  could  protect  himself  by  turning 
off  the  electricity  from  the  lin^  he  would 
do  it  hot  or  deaden  the  line  would  depend 
upon  drcnmstances ;  that  In  most  cases  he 
would  have  to  figure  it  out  hbnself ;  that  in 
some  cases  he  would  take  the  safest;  and 
the  reason  why  a  nun  In  any  instance  would 
take  the  unsafe  way  would  be  on  account  of 
the  distance  he  would  have  to  go  to  kill  the 
Ihie.  There  was  condderable  evidence  In- 
troduced as  to  how  the  work  diould  be  done, 
as  to  the  danger,  and  the  fact  that  a  "line 
Is  never  safe  when  working  alone."  On  re- 
direct examination  the  witness  was  asked 
the  question :  Q.  "Well,  now,  If  you  received 
instructions  to  do  this  work,  you  heard  the 
instructions  Mr.  Loder  said  he  gave,  and  you 
found  the  Opp  mine  beyond  this  place  run- 
ning, and  the  cyanide  plant  running,  and  he 
did  not  tell  you  to  turn  off  the  power,  would 
you  interpret  his  Instructions  to  mean  that 
you  were  to  do  It  hot  or  turn  it  off?"  To 
this  counsel  for  defendant  objected,  on  the 
ground  that  It  was  incompetent,  irrelevant, 
and  Immaterial;  that  "It  would  be  his  in- 
terpretation." Owing  to  the  particular 
cross-examination,  the  court  allowed  an  an- 
swer, and  defendant  saved  an  exertion. 
The  witness  answered :  "I  should  Judge  that 
be  meant  to  do  It  hot."  It  Is  contended  that 
this  was  error.  It  Is  clear  that  the  Informa- 
tion elicited  from  the  witness  pertained  to 
the  custom  of  the  officers  of  the  company  in 
TOgue  at  the  time,  and  the  understanding  of 
the  employes  as  to  the  manner  of  directing 
how  the  work  should  be  done,  and  not  to  the 
ultimate  conclusion  to  be  drawn  by  the  Jury. 
The  evidence  objected  to  does  not  come  with- 
in the  rule  in  Johnston  v.  O.  S.  L.,  23  Or.  94, 
101,  31  Pac.  283.  While  the  form  of  the 
question  may  not  be  perfect,  the  answer  ob- 
tained was  no  stronger  against  the  defend- 
ant than  the  testimony  of  the  superlntmdent 
himself.  It  will  be  noticed  from  the  excerpt 
of  his  evidence  that  he  did  not  Instruct  the 
decedent  to  turn  off  the  current  of  electrici- 
ty, nor  does  be  appear  to  claim  that  he  ex- 
pected it  would  be  done.  The  testimony  ob- 
jected to  does  not,  in  effect,  materially  con- 
tradict that  of  the  defendant  upon  the  same 
subject  We  fall  to  see  that  from  any  view 
defendant's  rights  were  prejudiced. 

[2]  Defendant's  counsel  requested  the 
court  to  give  the  Jury  several  Instructions 
which,  prior  to  the  passage  of  the  Employ- 
ers' Liability  Act,  would  have  been  unobjec- 
tionable. The  court  refused  to  charge  the 
jury  as  requested,  to  which  defendant's  coun- 
sel duly  saved  an  exception. 

The  first  requested  instruction,  the  refusal 
of  which  is  now  urged  as  error,  la  based  np- 
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on  ttae  contention  that  the  defendant  was  not 
gnllty  of  negligence  If  It  furnished  appli- 
ances and  instnimentalitles  adequate  to  ren- 
der the  place  safe  where  the  decedent  work- 
ed, and  If  he  understood  fully  the  dangers 
tfi  be  avoided,  and  the  manner  of  using  the 
Instruments  so  aa  to  aT(^d  the  danger,  and 
voluntarily  chose  not  to  make  use  of  them. 
This  relates  to  the  cnt-dE  switches  and  th^ 
use. 

The  second  instruction  is  to  the  effect  that 
the  defendant  was  not  boimd  to  insulate  the 
wires  It  It  provided  adequate  means  of  8hu^ 
ting  off  the  electricll7f  and  is  based  upon  the 
contention  tliat  the  deoedrat  assumed  the 
risk. 

The  third  is  to  Oie  purport  that,  if  the 
jury  fbond  that  insulation  of  the  wires 
would  have  fumiidLed  partial  protection,  and 
that  switches  wonld  have  raiqplled  more  ade- 
quate proteetton,  and  roidered  Insulation  un- 
necessary, tlien  it  was  not  n^ligence  for  de- 
todaht  to  furnish  awitelies,  and  not  provide 
the  insulation. 

Tlie  fourth  is  aa  follows :  "It  tSw  defend- 
ant furnished  the  deceased  ai^Uanoes  and 
InstntmentaUties  adequate  to  render  the 
place  where  he  was  required  to  work  safe 
and  suitable;  and  the  deceased  understood 
fully  the  dancers  to  be  avoided,  and  the 
manner  ctf  using  the  Instrumentalities  and 
apidianoea  so  as  to  avoid  these  dangers,  but 
nevertlielees  the  deceased  voluntarily  chose 
not  to  make  use  of  them,  the  deteidant  Is 
not  liable  tor  the  injuries  sustained  by  the 
deceased  from  the  dangers  which  would 
have  been  removed  had  the  appliances  been 
made  use  of." 

The  contention  of  the  defendant  as  to  all 
these  requested  instructions  assumes  that  un- 
der the  Employers'  Liability  Act  the  company 
was  at  liberty  to  furnish  substltatee  for  those 
things  required  by  the  terms  of  the  :  that 
Is,  instead  of  "full  and  complete  insulation" 
being  provided  at  all  points  where  employes 
are  liable  to  come  In  contact  with  the  wires 
carrying  electricity  of  a  dangerous  voltage, 
Instead  of  dead  wires  not  being  mingled  with 
live  wires,  nor  strung  upon  the  same  support, 
and  the  arms  or  supports  bearing  live  wires 
being  "especially  designated  by  a  color  or 
other  designation  which  Is  instantly  appar- 
ent," and  instead  of  such  live  wires  being 
strung  far  enough  from  the  poles  or  supports 
to  permit  the  repaltmen  to  engage  In  their 
work  without  danger  of  shock,  all  as  re- 
quired by  the  act,  the  defendant  could  fur- 
nish cut-off  switches  so  that  the  current  of 
electricity  could  be  shut  off,  and  then 'the 
company  wonld  not  be  n^llgent,  notwith- 
standing the  fact  that  the  provisions  of  the 
statute  were  not  complied  with.  Such,  how- 
ever, is  not  the  law.  The  requirements  of 
the  statute  as  to  the  safeguards  enumerated 
are  positive  and  mandatory.  There  are  no  al- 
ternatives. Such  a  protection  as  furnishing 
facUitiea  for  cutting  off  of  the  current  would 


come  more  particularly  within  the  general 
requirements  of  the  statute  above  quoted,  and 
would  not  render  the  specific  details  as  to 
transmission  of  electricity  unnecessary,  nor 
serve  as  an  excuse  for  a  noncompliance  with 
the  law  In  other  respects,  In  case  ot  injury 
by  reason  of  sncb  neglect  The  statute,  in 
making  Oie  regnlatlons  as  to  the  location  and 
insolation  of  the  wires^  inresnpposes  that 
workmen  will  woA  on  the  poles  or  supports 
wbra  the  wires  are  charged.  If,  Instead  of 
the  requirements  enumerated,  the  law  had 
inovided  that  cat  off  switches  should  be  pro* 
vlded,  tbea  defendant's  contention  wonld  be 
maintainablew 

[1,4]  Electricity  Is  a  dangerous  element, 
and  In  the  use  thereof  the  highest  degree  of 
care  Is  required  to  protect  the  life  and  limb 
of  the  Nuployfis  and  the  pubUc.  15  Cy&  472 ; 
Myers  t.  P.  Hy.  L.  &  P.  Co.  (Or.)  138  Pac. 
213,  215.  and  cases  th&n  dted.  Our  statute 
realizes  this  rule,  and  makes  plain  provi- 
sions tor  minimlging  the  danger  to  life  and 
limb  in  the  transmission  of  Uiis  dangerous 
agent.  It  is  asserted  in  the  brltf  ot  defend- 
ant that  the  second  instruction  requested  is 
based  upon  the  principle  that  the  decedent, 
by  not  turning  off  the  current,  assumed  the 
risk.  As  we  understand  them,  the  other  re- 
quests to  chaise  the  Jury,  taken  in  full,  in- 
voke the  same  principle.  It  was  held,  In  the 
case  of  Schulte  v.  Pacific  Paper  Co.  (Or.)  135 
Pac.  S27,  that  the  effect  of  the  Employers* 
Liability  Act  is  to  eliminate  the  defense  ot 
assumption  of  risk  In  actions  within  it,  cit- 
ing Welsh  V.  Barber  Pav.  Co.,  167  Fed.  465,  93 
C.  C.  A.  101;  Caspar  v.  Lewin,  82  Kan.  004, 
100  Pac  6&7;  Balr  v.  Heibel,  103  Mo.  Appw 
621,  77  S.  W.  1017. 

The  means  of  turning  off  the  electricity 
was  some  distance  from  where  the  decedent 
was  directed  to  Install  the  motor ;  the  cut-off 
plugs  being  about  one>haif  mile,  and  the  sub- 
station about  IMi  miles  therefrom.  It  does 
not  appear  whether  McClaugherty  bad  a  key 
to  the  substation  or  not.  The  Jury,  in  con- 
sidering whether  the  company  had  complied 
with  the  general  provisions  of  the  statute  re- 
ferred to,  may  have  believed  that  it  was  not 
practicable  for  the  boy  to  turn  off  the  cur- 
rent before  making  the  connection  of  the 
wires.  However  this  may  be.  the  furnishing 
the  switches  would  not  exculpate  the  com- 
pany from  negligence  In  failing  to  comply 
with  the  other  plain  provisions  of  the  statute, 
aa  to  safeguarding  the  wires.  There  was  no 
error  In  the  refusal  of  the  court  to  give  the 
instructions  requested  by  defendant  The 
trial  court  specifically  instructed  the  Jury  as 
to  the  requirements  of  the  statute,  and  that 
the  question  for  them  to  determine  was 
whether  or  not  the  defendant  failed  to  pro- 
ride  any  of  the  safety  a[^llances  or  condi- 
tions alleged  in  the  complaint  &ud  whether 
such  failure  resulted  in  injury  to  James  Mc* 
Claugberty.  We  think  the  question  of  Di- 
ligence was  fairly  submitted  to  the  Jury. 
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[S.l]  As  to  the  measure  of  damages,  after 
telling  the  Jury  that,  If  they  found  that  the 
decedent  wag  guilty  of  contributory  negli- 
gence, they  should  con^der  the  same  in  fix- 
ing the  amount  of  damages,  the  court  In- 
structed them  In  substance  that,  in  case  they 
found  plaiuttfC  was  entitled  to  recover.  In  as- 
cettainlng  the  damages,  they  should  take  In- 
to consideration  the  decedent's  age  at  the 
time  of  recelTlng  the  injury,  his  probable  ex- 
pectancy of  life  as  shown  by  the  evidence 
and  his  earning  capacity,  and  determine  the 
amount  the  some  as  though  decedent  had 
Itred  and  could  have  sued  himself ;  that  tbe 
amonnt  could  not  exceed  the  damages  ac- 
tually sustained.  The  dtf  endant's  counsel  ol> 
>ected  and  excepted  to  such  instructions,  and 
assigns  tbe  same  as  error.  This  raises  tbe 
main  question  in  the  case,  and  is  a  very  Im- 
portant inquiry.  It  is  earnestly  contended 
by  defendant's  counsel  that  the  measure  of 
damages  under  the  statute  is  confined  to  the 
pecuniary  loss  to  plalntUf  by  reason  of  tbe 
death  of  the  son,  that  is,  to  such  an  amount 
as  wonid  equal  tbe  value  of  the  services  of 
decedent  during  his  minority,  less  the  reason- 
able cost  of  his  support  daring  that  period, 
together  with  such  assistance  and  support  as 
the  tether  wonld  probably  have  received  from 
his  son  after  the  tatter's  majority  bad  be  liv- 
ed ;  that  the  Jury  should  consider  tbe  prob- 
able length  of  life  of  the  fatber,  the  relations 
existing  between  the  father  and  tbe  son,  and 
the  probable  future  assistance  to  the  father 
from  the  sod.  They  asked  the  court  to  so 
charge  the  jury.  No  question  arises  as  to 
damages  occurring  between  tbe  time  of  tbe 
injary  and  the  date  of  the  death,  as  tbe  lat- 
ter was  Instantaneoos.  The  right  of  action  In 
a  proper  case  nevertheless  exists.  Perham  v. 
Port.  Blec.  Co.,  33  Or.  451,  53  Pac.  14,  24,  40 
L.  B.  A.  798.  72  Am.  St  Rep.  730.  Hence 
that  part  of  the  charge  referring  to  the  deced- 
ent as  though  be  were  alive  and  could  have 
sued  himself  was,  as  we  understand  it,  aim- 
ply  an  illustratioD. 

The  Employers'  Liability  Act,  as  passed  by 
the  people  of  tbe  state,  differs  from  any  other 
statute  which  we  have  been  able  to  find; 
therefore  the  adjudications  of  cases  under 
other  acts  are  of  but  little  assistance  In  ap- 
plying the  provisions  of  our  statute.  Some 
expressions  in  the  earlier  opinions  in  cases 
under  statutes  somewhat  similar  to  our  own 
stked  light  upon  the  principle  Involved.  In 
Pennsylvania  R.  Co.  v.  McCloskey's  Adm'r, 
23  Pa.  526,  an  action  brought  by  an  adminis- 
trator for  the  loss  of  the  life  of  Wm.  McClos- 
key  by  the  negligence  of  tbe  defendant,  the 
trial  court  allowed  the  Jury  to  find  the  dam- 
ages according  to  the  value  of  the  life  lost, 
to  compute  them  by  the  probable  accumula-  i 
tlons  of  a  mun  of  such  age,  habits,  health, 
and  pursuits  as  the  deceased  during  bis  prob- 
able lifetime.  Mr.  Justice  Lowrie,  in  affirm-  , 
ing  the  Judgment,  after  discussing  tbe  ancient 
laws,  at  page  530  of  the  <viulon,  said:  "Our 


act  of  April  15,  U351,  seems  to  express  its 
purpose  better  than  the  English  one  hereto- 
fore referred  to,  *  *  *  The  first  of  these 
sections  is  very  plain,  and  it  provides  that 
the  personal  representatives  may  continue  the 
action  commenced ;  that  Is,  may  proceed 
and  recover  tbe  very  damages  to  which  the 
deceased  would  bare  been  entitled  had  he 
survived  until  verdict  and  Judgment  The 
other  section  is  somewhat  less  definite  in  re- 
gard to  the  damages  intended;  but  this  very 
indeflniteness  is  proof  that  no  other  thought 
was  in  the  mind  ot  the  Legislature  than  the 
wrong. and  damage  done  to  the  decedent,  else 
it  would  have  been  made  to  appear.  If  one 
section  related  to  damages  done  to  the  de- 
ceased, and  the  other  to  damages  done  to  his 
relatives,  these  contrasted  thoughts  could 
hardly  have  failed  to  come  out  clearly  in  the 
expr^slon.  But,  even  If  this  were  otherwise, 
we  do  not  perceive  bow  it  could  influence  the 
damages,  for  they  must  necessarily  be  meas- 
ured by  the  absolute  value  of  the  life  lost, 
and  not  by  tbe  pecuniary  loss  which  the 
designated  representatives  diall  have  thereby 
sustained." 

Tbe  case  of  Railroad  Go.  t.  Barron,  5  WalL 
00. 18  L.  Ed.  591.  was  brought  under  a  stat- 
ute of  Illinois  giving  tbe  right  of  action  to 
the  personal  representatives  of  the  person 
killed  by  such  an  act  as  would,  if  death  had 
not  ensued,  have  entitled  such  person  to 
maintain  an  action  for  damages.  Tbe  statute 
provided  that  "In  every  action  the  Jury  may 
give  such  damages  as  they  shall  deem  a  fair 
and  Just  compensation  with  reference  to  the 
pecuniary  Injuries  resulting  from  such  death, 
to  the  wife  and  next  of  kin  of  such  deceased 
person,  not  exceeding,"  etc.  It  was  held  that 
it  was  not  necessary  to  recovery  that  the 
widow  and  next  of  kin  should  have  had  a  le- 
gal claim  on  the  deceased  for  their  support 
had  he  survived ;  that  the  damages  in  those 
cases  must  depend  very  much  upon  all  the 
facts  and  circumstances  of  the  particular 
case,  and  that  when  the  action  is  brought 
by  the  party  himself  for  Injuries  to  himself, 
there  could  be  no  fixed  measure  of  compensa- 
tion for  the  pain  and  anguish  of  bpdy  and 
mind,  nor  for  tbe  loss  of  time  and  care  in 
business,  or  the  permanent  injury  to  health 
and  body,  so  that,  when  the  suit  was  brought 
by  the  representative  for  his  death,  the  pe- 
cuniary injury  resulting  from  the  death  to 
the  next  of  kin  was  equally  uncertain  and 
indefinite ;  that  In  the  latter  and  more  diffi- 
cult case,  as  in  the  former  one,  often  difficult 
also,  the  result  must  be  left  to  turn  mainly 
upon  tbe  sound  sense  and  deliberate  judg- 
ment of  the  Jury  applied  to  all  the  facts  and 
circumstances.  The  court,  at  page  105  of 
5  WaU.,  18  L.  Ed.  591,  said:  "But  the  statute 
in  respect  to  this  measure  of  damages  seems 
to  have  been  enacted  upon  the  Idea  that,  as 
a  general  fact,  the  personal  assets  of  the  de- 
ceased would  take  tbe  direction  giv«i  them 
by  the  law ;  and  hence  the  amount  recovered 
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U  to  be  distributed  to  tbe  wife  and  next  of 
kin  In  the  proportion  provided  for  In  the  dl»- 
tribntton  of  personal  property  left  by  a  per- 
son dying  Intestate.  If  tbe  person  Injured 
had  survived  and  recovered,  be  would  have 
added  bo  much  to  his  personal  estate,  which 
the  law,  on  bis  d^th,  if  Intestate,  would  have 
passed  to  his  wife  and  next  of  kin ;  in  case 
of  bis  death  by  the  Injury,  the  equivalent  Is 
giYea  by  a  suit  in  tbe  name  of  bis  representa- 
tive." 

In  MoUle  Gibson  Cons.  Mln.  &  Mill.  Oo.  t. 
Sharp,  6  Colo.  App.  321,  38  Pac.  860,  the 
measure  of  damages  was  discussed.'  The 
court  said:  "It  is  always  described  as  com- 
pensatory, and  never  as  a  solace  for  wounded 
feelings.  It  la,  however,  exceedhigly  clear 
that,  while  it  is  permitted  to  give  testimony 
concerning  tbe  relations  of  the  deceased  to 
the  idalntlff,  in  order  to  form  a  Just  estimate 
of  the  probable  damage,  yet  the  recovery  Is 
not  to  be  measured  or  determined  by  the  ex- 
tent of  the  contributions  or  support  furnish- 
ed by  the  one  to  the  other.  In  other  words, 
although  the  deceased  as  a  son  may  never 
yet  have  contributed  to  the  support  of  his 
father,  yet,  when  the  son's  age.  habits,  earn- 
ing capacity,  and  the  age  of  the  &ther  are 
once  established,  a  recovery  may  be  had  for 
the  probable  injury  which  the  father  has  sus- 
tained In  the  loss  of  his  son." 

The  question  was  dealt  with  In  Trimmier  v. 
Atl.  &  a  A.  I/.  Ry.  Co.,  81  S.  a  203,  213.  62 
8.  E.  209,  212,  a  case  which  was  submitted 
to  the  Jury,  practically  the  same  aa  the  one 
at  bar.  It  was  contended  that  the  life  ex- 
pectancy of  the  person  for  whose  benefit  the 
action  was  brought  should  have  been  consid- 
ered. The  court  said:  "We  fall  to  see  where- 
in the  probable  durattoQ  of  tbe  father's  lifo 
has  aiiy  relevancy  to  tbe  Issues  luTolred,  aa 
the  amount  recovered  Is  tbe  absolute  property 
of  the  beneficiary  under  the  terms  of  the 
statute." 

The  cases  of  Barksdale  v.  Railway,  76  S.  C. 
183,  56 'S.  E.  906.  and  Hull  v.  Railway,  76 
S.  C.  278,  57  S.  B.  28,  10  L.  R.  A.  (N.  S.)  1213, 
sustain  tbe  proposition  that  it  Is  not  essential 
to  the  recovery  of  damages  that  the  person 
for  whose  benefit  the  action  Is  brought  should 
be  dependent  upon  tbe  deceased  for  support, 
nor  that  the  beneficiary  should  suffer  pe- 
cuniary loss.  See,  also,  Clark  v.  Tulare  Lake 
Dredg.  Co.,  14  CaL  App.  414,  112  Pac.  564; 
Peters  v.  S.  P.  Co.,  160  Cal.  48,  116  Pac.  4O0. 
The  case  of  Matthews  v.  Warner's  Adm'r,  29 
Grat  (Va.)  570,  26  Am.  Rep.  396,  was  brought 
under  a  statute  of  Virginia  providing  that 
the  claim  for  damages  may  be  maintained  by 
the  personal  representative  of  one  whose 
death  has  been  occasioned  "by  the  wrongful 
act,  neglect,  or  default  of  any  person  or  cor- 
poration." In  that  case  an  Instruction  was 
requested  and  refused  as  to  the  measure  of 
damages,  similar  to  tbe  one  requested  In  the 
case  at  bar,  to  tbe  effect  that,  in  assessing 
the  damages,  the  Jury  must  confine  them- 


selves to  the  injuries  of  which  a  pecuniary 
estimate  can  be  made,  with  reference  to  a 
reasonable  expectation  of  pecuniary  benefit, 
as  of  right  or  otherwise,  to  bis  mother  from 
a  continuance  of  the  Ufe  of  the  deceased  son. 
The  Virginia  statute  declared  that  "the  Jury 
in  any  such  action  may  award  audi  damages 
as  to  It  may  seem  fiitr  and  Just,**  ete.  In  af- 
firming the  Judgment,  at  page  57T  of  the  opin- 
ion, Mr.  JusUce  Christian  said:  "I  think  it 
is  manifest  that  the  Legislature  intended,  aa 
in  Kentucky,  Iowa,  Connecticat,  and  Cali- 
fornia (which  states  are  exceptional  to  the 
English  statute),  to  allow  the  Jury  In  such 
cases  to  award  punitive  and  exemplary  dam- 
ages." 

Under  the  federal  Bmplc^era'  Uabili^ 
Act  (Act  April  22, 1908,  c  149, 35  Stat  6B  [U. 
S.  Oomp.  St  Supp.  1011,  p.  1322]),  in  case  of 
the  death  of  an  injilred  employ^,  bis  personal 
representetive  brings  tbe  action  for  the  bene- 
fit  of  those  surviving  him.  They  are  entitled 
to  the  proceeds  of  any  Judgment  recovered  In 
the  following  order:  (1)  The  surviving  wid- 
ow or  busband  and  cMldren  of  such  employ^ ; 
(2)  If  there  be  no  husband,  widow,  or  chil- 
dren, then  for  the  benefit  of  the  employe's 
parente;  (3)  if  there  be  no  braefl(daries  in 
the  first  and  second  classes,  then  for  the 
benefit  of  the  next  of  tdn  dependent  upon 
such  employe.  Thornton's  Fed.  Em.  liability, 
etc.,  Acts  (2d  Ed.)  p.  168.  On  page  169  this 
author  states:  "If  there  be  no  widow  or  bus- 
band  and  children  or  parent  of  the  deceased 
employe,  then  'the  next  of  kin  dependent 
upon'  him  are  entitled  to  the  proceeds  of  the 
action.  •  •  •  Partial  depradency  Is  suf- 
ficient to  authorize  the  maintenance  of  tbe 
suit  But  In  the  case  of  a  widow,  husband, 
child,  or  parent  no  question  of  dependency  Is 
involved."  In  support  of  the  last  statement, 
which  is  very  pertinent  to  the  construction  of 
our  statute,  the  case  of  Beaumont  Traction 
Co.  V.  DUworth  (Tex.  av.  App.)  04  S.  W.  352. 
is  cited.  In  cases  tmder  the  federal  act  the 
reason  for  requiring  evidence  that  a  benefi- 
ciary coming  within  tbe  third  class  is  de- 
pendent upon  tbe  deceased  person  Is  on  ac- 
count of  the  use  of  the  words  "dependent 
upon  such  employe."  These  words  make  a 
marked  difference  between  the  federal  statute 
and  the  Oregon  statute.  It  may  be  noticed, 
however,  that  under  section  7054,  L.  O.  L., 
parents  are  bound  to  maintain  their  children 
when  poor  and  unable  to  maintein  them- 
selves, and  children  are  bound  to  matntfdn 
their  parents  under  like  circumstances. 

[7]  The  common-law  rule  of  nonliability  for 
the  death  of  a  person  by  reason  of  negligence 
or  wrongful  act  was  changed  In  this  state 
before  the  adoption  of  tbe  Employers'  Liabil- 
ity Act  Sections  34,  380,  L.  O.  L.  The  re- 
cent compensation  acts,  both  American  and 
English,  and  the  Employers'  Liability  Acts 
Illustrate  the  present  day  reaction  against 
the  severity  of  tbe  common  law.  Thornton's 
Fed.  Em.,  etc,  Acts  (2d  Ed.)  p.  3.  The  meas- 
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ure  of  damages  under  most  of  the  statutes 
giving  a  rigbt  of  regovery  for  the  death  of  a 
person  la  the  amount  of  i)ecunlary  assistance 
and  support  which  they  might  hare  reason- 
ably expected  to  receive  from  the  deceased 
had  he  lived.  Note  to  Louisville,  etc.,  Ry. 
Co.  V.  Goodykoontz  (Tnd.)  12  Am.  St.  Rep.  378. 
This  rule,  as  we  understand,  is  on  account  of 
the  words  of  limitation  found  in  Lord  Camp- 
belt's  Act  and  the  statutes  of  the  dlCFerent 
states.  In  this  the  Oregon  statute  differs 
from  those  noted,  especially  as  to  the  meas- 
ure of  damages.  It  plainly  provides  that  for 
the  loss  of  life  by  reason  of  the  neglects,  or 
failures,  or  violations  of  the  provisions  of 
the  act  by  any  owner,  contractor,  or  subcon- 
tractor, or  person  liable  under  the  terms  of 
the  act,  the  widow  of  the  person  so  killed,  his 
lineal  heirs  or  adopted  children,  or  the  hus- 
band, mother,  or  father,  as  the  case  may  be, 
shall  have  a  right  of  action,  without  any 
limit  aa  to  the  amount  of  damages  which  may 
be  awarded.  We  think  this  statute  clearly 
(Ives  a  right  of  action  to  the  beneficiaries 
named  therein  for  the  value  of  the  life  of  an 
anployfi  lost  by  reason  of  the  acts  of  negU- 
gmoe  enumerated  in  the  enactment.  Carlson 
T.  O.  S.  li.  Ry.  Co.,  21  Or.  450,'  459,  28  Pac. 

Such  statutes,  while  they  are  not  to  be 
strictly  construed,  are  not  to  be  extended  by 
implication,  as  they  are  in  derogation  of  the 
common  law.  26  Cyfs.  1360. 

Mr.  Justice  Moore,  in  McTarland  t.  Ore- 
gon dec.  By.  Go.  (Or.)  138  Fac.  41^  referring 
to  sectlOtt  4  of  the  Bmployora'  Liability  Act, 
mya  that  It  "Is  remedial,  and,  as  far  aa  pos- 
sible, oocht  to  be  liberally  construed  in  favor 
of  tlie  benefldaries."  In  that  cas^  Neal  Uc- 
Fftrland  having  died  unmarried,  without  line- 
al heirs  or  adopted  children,  but  leaving  a 
mother  survlTtng  him.  It  was  held  that  she 
was  the  sole  beneficiary  of  any  sum  that 
might  be  recovered  as  damages  resulting  from 
the  aim's  death,  to  the  u»mptlon  of  his  fa- 
ther. 

In  Hawkins  v.  Barber  Asphalt  Pav.  Co.  (D. 
a)  202  Fed.  340,  341,  Mr.  Justice  Wolverton 
oonsldered  some  features  of  this  statute.  He 
■aid:  "It  would  seem  that  this  statute  i^ves 
an  action  for  negligence  arising  from  partic- 
ular acts,  and,  so  far  as  It  gives  a  right  of 
action  for  the  death  of  a  pemm,  it  Is  akin 
to  Lord  Campbell's  Act.  This  may  be  termed 
a  snrrival  action.  At  common  law  there  was 
no  light  of  action  for  the  death  of  a  person; 
but  it  Is  the  purpose  of  this  act  to  give  to 
cwtaln  individuals  such  a  right  In  my  view 
of  the  statute,  It  gives  but  one  action,  which 
is  not  cumulative  In  its  purpose  or  character. 
This  action  survives  to  the  widow  of  the 
person  killed,  his  lineal  descendants  or  adopt- 
ed children,  etc..  and  the  right  of  action  Is 
without  limit  as  to  the  amount  of  damages." 

In  Tiffany  on  Death  by  Wrongful  Act,  { 
158,  commenting  on  the  use  of  the  word  "pe- 
cuniary" aa  used  In  the  New  York  act  and 
others,  it  1*  stated:  "The  use  of  'pecuniary* 


to  designate  tbe  kind  of  loss  for  which  re- 
covery can  be  had  is  misleading,  for  the  dam- 
ages are  by  no  means  conOned  to  tbe  loss  of 
money,  or  of  what  can  be  estimated  in  mon- 
ey. •  The  word  has  been  used  rath- 
er for  the  purpose  of  excluding  from  the  re- 
covery damages  to  the  feelings  and  atrections 
than  of  confining  the  damages  strictly  to 
those  Injuries  which  are  'pecuniary'  according 
to  the  ordinary  definition."  In  Illinois  the 
mie  Is  established  that,  where  the  next  of 
kin  sustain  a  lineal  relation  to  the  deceased, 
the  law  presumes  some  substantial  damages 
from  the  relationship  alone,  and  It  Is  not 
essential  to  show  that  they  received  pecunia- 
ry assistance  from  the  deceased,  although,  of 
course.  It  is  competent  to  show  that  such  as- 
sistance was  given.  TifTany,  S  167;  Duke- 
man  V.  Cleveland,  C,  C.  &  St.  L.  B.  Co.,  237 
111,  104,  109,  86  rN.  E.  712. 

In  Olivier  v.  Houghton  St  By.  Co.,  138 
Mich.  242,  101  N.  W.  530,  an  action  by  an 
administrator  for  an  Injury  causing  death 
through  negligence^  at  page  244  of  the  opin- 
ion, the  court  said:  "When  the  deceased  re- 
ceived his  injury,  he  stood  entitled  to  recover 
then  and  there  the  loss  sustained  by  being 
deiprived  of  tbe  power  to  earn  money  during 
the  pnlod  he  would  have  lived  had  he  not 
suffered  the  injury.  It  would  not,  under 
these  declidons,  have  been  any  answer  for 
defendant  to  say  that  VhUe  this  is  precisely 
what  we  have  deprived  you  of,  you  caimot 
recover  at  all,  as  we  have,  in  addition  to  crip- 
pling you,  shortened  your  life.' " 

The  Employers'  Liability  Act  auttiorlses  an 
action  to  recover  compensation  for  the  Ufe 
lost  through  the  negligence  spedfled  In  the 
act  It  contemplates  but  one  action  for  such 
injury.  The  amount  Is  not  confined  to  the 
pecuniary  loss  occurring  to  tbe  beneficiary, 
occasioned  by  the  death  of  the  employ^  It 
was  evidently  Intended  that  the  surviving  rel- 
atives named  in  the  la:w  should  have  the 
right  to  recover  fOr  the  wrong  causing  the 
death.  The  instruction  asked  by  defendant 
limiting  the  damages  to  an  amount  equal  to 
tbe  value  of  the  services  of  tbe  decedent  dur- 
ing his  minority,  less  the  reasonable  coat  of 
his  support  together  with  tbe  pecuniary  as- 
sistance the  father  would  probably  have  re- 
ceived after  the  son's  majority  had  be  lived, 
would  confine  tbe  amount  of  compensation 
within  narrower  limits  than  cont^plated  by 
the  terms  of  the  act  To  enforce  such  a 
measure  of  damages  would  be  In  effect  Inter- 
polating words  of  limitation  Into  the  act  In 
its  charge  to  the  jury  the  trial  conit,  by  re- 
stricting the  amount  to  the  actual  damages 
sustained,  precluded  the  Jury  from  awarding 
any  compensation  for  any  grief  or  mental  an- 
guish of  the  father  of  decedent  and  also  ex- 
cluded punltire  damagea  Tbe  Instruction 
given  corresponds  as  nearly  as  tbe  present 
statute  would  warrant  to  that  approved  In 
Carlson  v.  O.  S.  L.  Co.,  supra.  The  charge 
given  by  the  trial  court  was  a  fair  goieral 
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mle  as  to  the  measure  of  damages,  and.  In 
tbe  absence  of  a  request  for  more  specific 
instruction  upon  some  point  within  the  pur- 
view of  the  statute,  it  was  a  sufficient  guide 
to  the  jury  in  estimating  the  amount  of  com-, 
pensatlon  to  be  awarded  for  the  death  of 
plAlntlfrs  son. 

[I]  The  dependency  of  the  plaintiff  upon 
the  decedent  is  not  the  basis  of  the  action. 
There  t>eing  no  other  relatives  named  in  the 
act  living,  besides  the  father,  his  right  of 
recovery  is  given  by  virtue  of  and  Is  derived 
from  the  statute.  In  the  absence  of  others 
having  a  superior  right  under  the  law,  all 
that  it  was  necessary  for  plaintiff  to  show  up- 
on this  point  to  entitle  him  to  recover  was 
that  he  was  the  father  of  James  McClaugher- 
ty,  deceased,  thus  showing  the  kinship  re- 
quired by  the  act  Pecuniary  loss  by  plain- 
tiff may  be  proven  as  an  element  of  dam- 
ages; but  such  loss  is  not  essential  to  re- 
covery. Barksdale  y.  B.  A.  h.  Ry.,  sapra; 
Hull  V.  Railway,  supra. 

There  la  necessarily  difficulty  In  fixing  a 
pecuniary  valae  upon  human  life.  In  all  ac- 
tions for  the  wrongful  death  of  a  person, 
the  amount  of  compensation  to  be  recovered 
must  depend  to  quite  an  extent  apon  the  good 
Judgment  of  the  jury  upon  a  consideration  of 
all  the  facts  and  circumstances  of  each  par- 
ticular case  under  proper  Instructions  as  to 
the  law  applicable  thereto.  13  Cyc.  375; 
Carlson  v.  O.  S.  L.  R.  Co.,  supra.  The  physi- 
cal condition,  age,  etc.,  of  the  father,  the  t>ene- 
fidary,  were  not  material  as  bearing  upon  the 
amount  of  recovery.  Seattle  Electric  Co.  v. 
Hartless,  144  Fed.  370,  75  C.  C.  A.  317.  The 
right  of  recovery  does  not  depend  upon  such 
conditions.  The  law  confers  the  right  in  cer- 
tain cases  upon  certain  named  beneficia- 
ries. There  was  no  error  in  taiUng  to  In- 
struct  the  Jury  as  requested  by  defendant's 
counsel. 

Finding  no  reversible  error  in  the  recoi-d, 
the  Judgment  of  the  lower  court  Is  affirmed. 

UcNABX,      did  not  sit. 


(79  Wub.  IIS) 

KUSm  T.  KNIGHTS  AND  LyUllBS  OF 
SEGURITT. 

(Snpreme  CSourt  of  Washington.   April  22. 

1914.) 

1.  Insubanck  (S  719*)— Pbateenal  Bbnbfit 
Insurance— tmANQE  of  Conteact. 

Where  tbe  application  for  a  fraternal  beoe- 
fit  policy,  the  certificate,  and  tbe  by-laws  of  tbe 
association  provided  that  the  member's  rights 
ahoold  be  subject  to.  the  by-lawa  tben  in  force 
or  thereafter  enacted,  the  association  could 
afterwards  provide  that  tbe  provision  avoiding 
tbe  policy,  if  insured  commit  suicide  within 
two  years  after  its  iBBuance,  should  be  extended 
to  Gve  years;  such  a  change  being  contemplated 
by  the  policy  and  not  violating  any  vested  right. 

[Ed.  Note.— For  other  cases,  see  In8aranc& 
Cent.  Dig.  i  1856;  Dec;  Dig.  |  719.»] 


2.  Constitutional  Law   (|   02*)  —  Vested 
Rights— Inbura  NOB  Policy. 

Where  a  fraternal  Benefit  policy  provided 
that  the  member's  rights  should  be  subject  to 
changes  io  the  hy-laws,  an  amendment  of  the 
by-laws,  after  insured  t>ecame  a  member,  so  as 
to  make  tbe  certificate  Toid  if  insured  committed 
suicide  within  five  years  after  issuance,  instead 
of  within  two  years,  as  provided  therein  when 
the  certificate  was  issued,  did  not  destroy  any 
vested  right  under  the  policy ;  the  right  to  com- 
mit suicide  not  being  a  vested  right  recognized 
by  law. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  8*  174,  175,  178-180,  207, 
225-227,  237;  Dec.  Dig.  1  02.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  Conn^;  Bruce  Blake,  Judge. 

Action  by  Floretta  Klein  against  the 
Knights  and  Ladles  of  Security.  From  a 
Judgment  for  plaintiff,  defendant  appea1& 
Reversed  and  remanded  for  new  trlaL 

Roche  &  Onstine,  of  Spokane,  for  appel- 
lant A.  O.  Shaw,  of  Spokane,  tor  respcmd- 
ent 

MORRIS.  J.  Respondent  brought  this  ac- 
tion to  recover  $1,000  claimed  to  be  due  her 
as  the  t)enefi<lary  under  an  insurance  certifi- 
cate covering  the  life  of  her  deceased  hus- 
band. Issued  by  the  appellant  The  appeal 
Is  from  a  Judgment  on  the  pleadings. 

The  facts  disclosed  by  the  pleadings  and 
considered  by  tbe  court  In  arriving  at  the 
Judgment  are  these:  On  June  29,  1900,  the 
deceased  made  application  to  become  a  mem- 
ber of  the  appellant  socie^,  a  purely  frater* 
nal  beneficiary  association  for  the  sole  bene- 
fit oC  Its  members  and  tbeir  beneflctaries  and 
not  for  profit.  Among  other  stlpnlattons  In 
the  application  signed  by  tbe  deceased  were 
these: 

"I  fnrtber  agree  that  shovld  I  die  by  sui- 
cide, whether  sane  or  Insane^  that  all  rights 
hereunder  are  forfeited  thereby,  except  as 
provided  In  sections  87  and  101  of  the  laws 
of  the  order.** 

"I  farther  agree,  if  accei^  as  a  member 
of  Oie  order,  to  fully  aUde  by  all  its  laws, 
rules  and  regulations  now  enacted,  or  that 
may  be  hereinafter  enacted." 

The  application  being  accepted,  a  benefld- 
ary  certificate  was  issued  to  the  deceased 
July  7,  1909,  containing  tbe  following  condi- 
tions and  agreements: 

"Gustave  A.  Klein  is  hereby  admitted  to 
beneficiary  membership  in  this  order.  •  •  • 
He  la  entitled  to  all  the  rights,  benefits  and 
privileges  of  membership  therein,  and  at  his 
death  he  having  complied  with  all  of  the 
provisions  of  the  coiutltution  and  by-laws  of 
the  order  now  in  force  or  that  may  be  here* 
after  enacted,  and  being  at  tbe  time  of  bis 
death  a  member  of  tbe  order  in  good  stand* 
ing,  the  said  national  council  hereby  agrees 
to  pay  to  Eloretta  Klein,  bearing  the  relation 
to  the  said  mmber  of  wif^  the  sum  of  |1,< 
000." 
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Tbls  certificate  and  contract  Is  and 
shall  be  subject  to  forfeitore  for  any  of  the 
causes  of  forfeiture  which  are  now  prescrib- 
ed In  the  laws  of  the  order,  or  for  any  otber 
cause  or  causes  of  forfeiture  which  may  be 
hereafter  prescribed  by  this  order  bj  the 
amendment  of  said  laws." 

"(8)  If  the  member  to  whom  this  certifi- 
cate Is  Issued  shall  die  by  said  member's 
own  band,  whether  sane  or  Insane,  within 
two  years  after  the  delivery  to  said  member 
of  this  certificate,  then  the  said  national 
council  shall  pay  to  the  beneficiary  or  benefi- 
ciaries of  the  member  one-fifth  tbe  amount 
of  this  certificate,  less  the  amount  due  the 
reeerre  fnnd,  to  be  first  deducted  from  said 
one-flfth,  and  said  national  council  sball  not 
be  liable  for  any  furtber  sum  whatsoever." 

The  provisions  of  the  by-laws  referred  to 
In  the  ai^Ucatlon  are  as  follows : 

"When  Entitled  to  Benefits.— To  be  «itl- 
tled  to  participate  In  the  beneficiary  fund,  a 
beneficiary  member  sball  comply  with  all 
prorisions  of  the  constitution  and  laws  of  the 
order,  now  in  force  or  which  may  hereafter 
be  enacted,  and  shall,  at  death  or  disability, 
be  a  member  of  the  order  In  good  standing." 

"Section  101.  Suicide. — ^In  case  any  mem- 
ber holding  a  beneficiary  certificate,  hereto- 
fore or  hereafter  issued,  shall  die  by  his  own 
hand,  whether  sane  or  insane,  within  two 
years  after  the  delivery  to  him  of  his  benefi- 
ciary certificate,  only  one-flfth  of  the  amount 
of  snch  benefldary  certificate  shall  be  paid 
and  the  order  shall  not  be  liable  to  the  bene- 
fldary or  beneficiaries  for  any  farther  sum 
whatever,  provided,  that  from  said  one-flfth 
there  shall  be  deducted  tbe  amount  due  ttie 
reserve  fund." 

In  September,  1910,  tbe  duly  constitnted 
govemlng'body  of  appellant  amended  section 
101  by  extending  the  suicide  provision  from 
two  to  Ave  years.  Upon  the  argument  for  a 
new  trial,  the  answer  was  deemed  amended 
BO  as  to  allege  that  the  assured  had  personal 
knowledge  of  this  amendment  Gustave  A. 
Kletn  died  Jannary  30,  1012 ;  his  certificate 
having  been  in  force  about  two  years  and 
seven  months.  Appellant  alleged  in  Its  an- 
swer he  committed  suicide,  and  tendered  the 
amount  claimed  by  It  to  be  due  the  benefici- 
ary upon  tbe  happening  of  such  event 

li}  Under  these  facts  this  question  Is  pre- 
sented: Is  the  extension  of  the  suicide 
clause  from  two  to  five  years  valid  as  to 
this  certificate  and  therefore  binding  upon 
the  beneficiary?  Following  the  great  weight 
of  authority,  we  answer  the  question  in  the 
affirmative.  The  ri^t  of  mutual  benefit 
societies  to  change  their  by-laws  so  u  to  af- 
fect the  rights  of  existing  members  presents 
a  serious  and  difficult  question  upon  which 
there  Is  much  division  among  the  authorities. 
It  may,  however,  be  safely  asseried  that 
snch  right  exists  when  it  Is  expressly  re- 
served by  the  society  In  its  certiflcate  of 
membership  or  In  its  by-laws^  and  such  right 


h&d  been  expressly  recognized  and  assented 
to  by  the  member  in  his  application.  TtM 
dlvergrat  views  arise  to  the  extemt  of  tbe 
change  permitted ;  one  class  of  cases  holding 
that  these  reservations  of  the  right  to  amend 
and  the  assent  thereto  by  tbe  member  JUstl-' 
fies  any  change  except  a  reduction  In  the 
amount  payable  by  the  certificate,  and  tbe 
otber  class  holding  that  the  societies  may 
make  such  changes  only  as  have  to  do  with 
the  duties  and  conduct  of  tbe  members  and 
tbe  orderly  administration  of  the  affairs  of 
the  society.  Tbe  greater  number  of  cases 
hold  to  the  former  view,  upon  the  theory 
that  a  party  cannot  claim  the  right  to  have 
a  contract  rematu  unaltered  when  the  con- 
tract Itself  provides  that  It  may  be  changed, 
and  that  tbe  contract  regnlring  submission 
to  any  change  of  by-laws  that  might  be  there- 
after enacted,  and  the  party  assenting  and 
accepting  a  certiflcate  with  such  a  claose 
therein,  there  Is  no  vested  right  in  having 
the  contract  In  tbe  certificate  remain  nn- 
changed,  because  the  recognition  of  the  pow- 
er to  make  new  by-laws  Is  necessarily  a 
recognition  of  the  right  to  alter  or  ammd 
those  theretofore  made.  Niblack,  B^eflt 
Societies  &  Accident  Insurance,  {  28;  Ful- 
lenwider  v.  Boyal  League,  180  lU.  621,  M 
N,  E.  485,  72  Am.  St  Rep.  230;  Baldwin  v. 
Begley,  185  lU.  180,  5d  .N.  E.  1005. 

[2]  The  contract  betwera  tt^e  assured  and 
appellant  consisted,  not  only  of  the  certifi- 
cate sued  on,  but  also  his  at^Ilcation,  and 
tbe  rules,  laws,  and  regulations  of  the  order 
to  which  he  bad  assented,  together  with  the 
right  reserved  to  alter,  change,  and  modify 
those  laws  and  regulations.  No  one  has  a 
right  to  presume  that  the  by-laws  of  a  socie- 
ty of  this  character  will  remain  unchanged; 
and  where,  as  here,  there  was  a  recognition 
of  the  right  to  make  such  change,  the  assur- 
ed is  bound  to  take  notice  of  the  existence 
and  effect  of  the  rwerved  power.  To  exer- 
cise a  power  that  is  expressly  reserved  and 
made  a  part  of  the  contract  is  not  to  destroy 
a  vested  right  when  it  Is  In  plain  obedience 
to  the  rights  conferred  by  the  contract 
Court  of  Honor  v.  Hutchens  (Ind.)  78  N.  E- 
400. 

To  destroy  a  vested  right  arising  out  of  a 
contract  Is  in  some  way  to  impair  or  destroy 
tbe  rights  guaranteed  by  tbe  contract,  not  to 
enforce  them.  If  there  Is  any  right  destroy- 
ed here,  what  Is  it?  The  only  change  is  In 
tbe  by-law  relating  to  suldde.  We  cannot 
see  how  this  change  destroyed  any  vested 
right  of  the  deceased,  unless  It  can  be  said 
there  Is  a  vested  right  In  the  right  to  commit 
suicide-  Speaking  to  this  point  In  a  like 
case  (Eversbe^  v.  Supreme  Teat  Knights 
of  Maccabees,  33  Tex.  Civ.  App.  77  S. 
W.  24^,  tbe  court  said :  "We  think  the  ccm- 
tention  that  the  suidde  amoidment  cannot 
be  applied  to  tbe  certiflcate  sued  on,  beoanse 
to  so  apply  it  would  impair  vested  rights.  Is 
without  merit  Wbi»  the  holder  o£  tbe  cer- 
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tlficate  became  a  member  of  the  order,  he 
expressly  agreed  that  he  would  be  bound  by 
the  laws  of  the  order  then  Id  force  or  that 
might  be  thereafter  adopted.  He  thus  recog- 
nized the  right  of  the  order  to  change  its 
by-laws,  and  consented  In  advance  to  be 
bound  by  any  changes  that  might  be  made. 
That  such  an  agreement  is  valid  and  binding 
seems  to  be  settled  by  the  great  weight  of  au- 
thority." A  like  ruling  Is  adopted  In  Su- 
preme Council  Royal  Arcanum  v.  McKnIght, 
238  111.  349,  87  N.  E.  299,  citing  FuUenwlder 
v.  Royal  League,  supra.  In  Wist  v.  Grand 
Lodge  A.  O.  U.  W.,  22  Or.  271,  29  Pac  610, 
29  Am.  St  Rep.  603.  it  Is  said  on  this  ques- 
tion of  vested  rights :  "  •  *  •  A  party's 
contract  of  insurance  may  be  modlQed  or 
varied  by  a  subsequent  law,  and  he  be  bound 
by  It,  either  through  the  reserved  power  In 
the  society  to  amend  or  enact  BMch  law,  or 
by  his  contract  with  reference  to  future  en- 
actments, when  it  does  not  operate  as  a  re- 
pudiation of  its  contracts,  or  a  complete  dep- 
rivation of  the  member's  rights." 

It  cannot  be  said,  in  the  language  of  the 
above  case,  that  there  Is  here  a  repudiation 
of  the  contract  or  a  complete  deprivation  of 
the  member's  rights,  since  no  right  vesting 
In  the  deceased  under  the  contract  is  de- 
stroyed or  disturbed  by  the  amendment,  ex- 
cepting the  right  to  commit  suicide  within 
two  years,  which  is  not  a  right  the  law  will 
recognize  or  enforce.  In  the  following  cases 
the  right  to  amend  suicide  clauses  is  sustain- 
ed, when  that  right  was  reserved  in  the  cer- 
tificate and  assented  to  by  the  party  in  hia 
application :  Knights  of  Golden  Rule  v. 
Ainsworth,  71  Ala.  436,  46  Am.  Rep.  332; 
Knights  of  Pythias  v.  Trebbe,  179  111.  348, 
53  N.  B.  730,  70  Am.  St.  Rep.  120;  Knights 
of  Pythias  v,  Kutscher,  179  111.  340,  53  N.  E. 
620,  70  Am.  St  Rep.  115 ;  Sblpman  v.  Pro- 
tected Home  Circle,  174  N.  Y.  398,  67  N.  E. 
83,  63  L.  R.  A.  347;  Tisch  v.  Protected  Home 
Circle.  72  Ohio  St  233,  74  N.  E.  188;  Scow 
V.  Royal  League.  223  111.  32,  79  N.  E.  42; 
Fraternal  Union  v.  Zelgler,  145  Ala.  287,  39 
South.  751 ;  Daughtry  v.  Knights  of  Pythias, 
48  La.  Ann.  1203,  20  South.  712,  55  Am.  St. 
Rep.  310 ;  Knights  of  Maccabees  t.  Nelson,  77 
Kan.  629,  95  Pac.  1052;  Olson  v.  Court  of 
Honor,  100  Minn.  117,  110  N.  W.  374,  8  L.  R. 
A.  (N.  S.)  521,  117  Am.  St  Rep.  676,  10  Ann. 
Gas.  622 ;  Domes  v.  Knights  oi  Pythias,  75 
Miss.  466,  23  South.  191;  Lange  v.  Royal 
Highlanders,  75  Neb.  188,  106  N.  W.  224,  110 
N.  W.  1110,  10  L.  R.  A.  (N.  S.)  666,  121  Am. 
St  Bep.  786;  Chambers  v.  Knights  of  Mac- 
cabees, 200  Pa.  244,  49  Atl.  7S4,  86  Am.  St. 
Rep.  716;  Knights  of  Pythias  v.  La  Malta, 
95  Tenn.  16?.  31  S.  W.  493,  30  L.  R.  A.  888; 
Eversbei^  v.  Eknights  of  Maccabees,  83  Tex. 
Civ.  App.  649,  77  S.  W.  246;  Plunkett  T. 
H^tasophs,  106  Va.  643,  66  S.  E.  0 ;  Hughes 
V,  Wis.  Odd  Fellows,  98  Wis.  292,  73  N.  W. 
1016. 


The  Judgment  Is  reversed,  and  the  cause  re- 
manded for  trial  upon  the  questions  of  foct 
raised  by  the  pleadings. 

CROW.  0.  J.,  and  PARKER,  FULLER- 
TON,  and  MOUNT,  JJ.,  concur. 


(79  Wash.  1M> 

WILLIAMS  T.  PACIFIC  COAST  CASUALTY 
CO. 

(Supreme  Court  of  Wasbington.    April  22. 
1914.) 

L  PbINCIFAI,   ANn    SUBBIT    (f    129*)  — DlS- 
OUABOB  OF  SuBBTT-rACTS  CONdTITDTING— 

Waives. 

Where  the  surety  of  a  aubcontractor  for  the 
Improvement  of  a  highway,  knew  that  the  con- 
tractor made  advances  to  the  subcontractor  in 
settlement  of  bis  pay  rolls  for  materials  and 
for  groceries  used  in  a  boarding  house,  and 
thereafter  executed  its  written  consent  that  pay- 
ments might  be  made  on  a  different  basis  from 
that  stipulated  in  the  contract,  and,  after  the 
full  contract  price  had  been  paid,  consented  to 
further  payments  by  the  contractor  to  complete 
the  work,  it  was  not  released  from  liability  by 
reason  of  the  advascements. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Sure^ty,  Cent  Dig.  H  366-^872;   Dec  Dig.  | 

2.  PbIHCIPAL  A3SD  SnsmT  (i  66*)— GoiITBACTa 

FOB  Stbbbt  lUFBOvBUEnrs— Lubzlitt  or 

SUKETT.  ■ 

Under  Rem.  &  Bal.  Code,  §  1131,  giving  any 
person  who,  at  the  regoest  of  the  owner,  con- 
tractor,- or  subcontractor,  improves  a  street  a 
lien  on  the  abutting  property  for  the  labor  done, 
or  materials  furnished,  the  property  of  owners 
abutting  on  a  street  contracting  for  its  improve- 
ment ia  subject  to  liens  for  labor  performed  and 
materials  furnished  in  performing  the  work, 
pursuant  to  a  contract  with  a  subcontractor, 
within  the  letter's  bond  to  the  contractor,  con- 
ditioned on  the  payment  of  claims  constitoting 
liens  on  the  property. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  fiS  108-110,  112 ;  Dec.  Dig.  | 
66.*] 

3.  PBINCIPAL  AKH  SUBETT  (I  149*)— LlABlL- 

ITT  OP  SUBETY— Actions— TiMB  to  Sue. 
An  action  on  the  bond  of  a  subcontractor, 
begun  within  six  months  after  the  completion  of 
the  contract,  is  brought  within  the  six  months* 
time  fixed  by  the  bond,  where  the  surety  waived 
a  prior  breach,  and  consented  to  the  subcon- 
tractor's continuance  of  the  work,  where  the 
amount  due  on  the  bond  was  not  determined 
until  shortly  before  the  bringing  of  the  action, 
and  where  the  surety  had  an  opportunity  to 
protect  its  interests  in  the  litigation  determining 
the  amount  due. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  §  414;  Dec.  Dig.  §  149.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  Sol.  Smith,  Judge. 

Action  by  Clyde  H.  Williams  against  the 
Pacific  Coast  Casualty  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Samuel  R.  Stem,  of  Spokane  tor  appellant 
Danson,  WUliams  &  Danson,  of  Spokane,  for 
respondent 

CROW,  0.x  In  December,  1010.  the  plain- 
tiff, Clyde  H.  Williams,  contracted  with  own- 


•For  other  cases  na  same  topic  and  aectloa  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Key-No.  Serlei  ft  Rep'r  IndsxM 
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ere  of  abutting  real  estate  to  Improve  Over- 
bluff  road,  a  street  la  the  city  of  Spokane. 
T^ter  he  sublet  the  work  by  written  contract 
to  one  William  A.  Glasson,  and  the  defend- 
ant, Pacific  Coast  Casualty  Company,  a  cor- 
poration, as  surety,  executed  and  delivered  to 
plaintiff  a  bond  In  the  penal  sum  of  (2,000  to 
secure  tbe  faithful  performance  of  the  sub- 
contract by  G lasso n.  This  Is  an  action  to  re- 
cover the  full  penalty  of  the  bond.  From  a 
Judgment  in  plaintiff's  favor,  the  defendant 
lias  appealed. 

The  evidence  shows  that  Glasson's  contract 
required  him  to  complete  the  work  by  April 
15,  1911;  that  monthly  payments  of  85  per 
cent,  of  estimates  for  labor  and  material 
were  to  be  made  to  him;  that  if  Glasson 
failed  to  i>ay  valid  claims  Incurred  for  labor 
and  materials  in  tbe  performance  of  the  con- 
tract, re^ndeot  might  pay  the  same;  that 
early  in  March,  1911,  Glasson  was  unable  to 
meet  his  pay  rolls ;  and  that,  to  enable  him 
to  proceed  with  bis  contract,  appellant,  on 
March  16,  1911,  executed  and  delivered  to 
respondent  a  written  Instrument  which,  pro- 
vided that:  "The  said  Padflc  Coast  Casual- 
ty Company,  of  California,  does  hereby  con- 
sent that  tbe  said  Clyde  H.  Williams  shall 
be  and  is  hereby  permitted  to  advance  and 
pay  auch  amounts  as  may  be  necessary  to 
take  up  and  pay  said  unpaid  pay  rolls  and 
other  expenses  to  date,  and  which  are  esti- 
mated to  be  approximately  $1,000.00;  and 
that,  shall  he  elect  to  advance  any  other 
moneys  during  the  progress  of  the  work  for 
like  purposes,  over  and  above  85  per  cent  of 
tbe  ^gineer's  certificate,  which,  under  said 
agreement,  he  Is  required  to  pay,  then  and  In 
that  case,  upon  completion  of  the  work  and 
imiirovements  under  said  agreement,  wheth- 
er the  same  shall  be  completed  by  the  said 
Glasson  In  accordance  with  the  agreement, 
or  by  or  under  the  direction  of  said  surety, 
so  much  of  said  moneys  now  to  he  advanced 
for  pay  rolls  and  other  expenses  now  due  or 
matnrlng,  and  so  much,  if  any,  further  mon- 
eys which  said  Williams  may  hereafter  ad- 
vance for  like  purpose,  shall  be  reimbursed 
to  him,  either  by  repayment  to  him  by  said 
Glasson,  or  by  being  retained  by  said  Wil- 
liams from  any  moneys  under  said  agree- 
ment; and  that  failure  to  so  reimburse  said 
Williams  for  moneys  so  to  be  advanced  by 
him,  or  any  part  thereof,  sliall  be  deemed 
breaches  of  said  agreement  and  failure  to 
keep  and  perform  same ;  and  that  any  other 
breaches  or  failures,  If  any  there  shall  be, 
shall  be  deemed  covered  and  protected  by 
said  bond  given  by  the  party  of  the  first  part 
hereto,  to  the  amount  necessary  to  fully  in- 
demnify the  said  Williams  and  his  executors, 
administrators,  and  assigns,  but  not  exceed- 
ing in  any  case  the  penalty  of  said  bond, 
$2,000.  It  Is  farther  agreed  and  understood 
that  tbe  said  WllUams  Is  not  granted  permis- 
sion under  this  agrement  to  pay  to  said 
Glasson  or  other  interested  parties,  any 
amoontB  that  would  pay  under  the  contract 


,  more  than  the  amount  of  the  contract,  viz., 
;  $7,982.  *  •  •  It  is  further  agreed  that 
I  said  Williams  shall  advise  the  said  E.  L.  En- 
j  sign,  or  other  attorney  in  fact  of  the  Pacific 
'  Coast  Casualty  Company,  of  California,  lo- 
I  cated  in  ^>okan.e,  Waslilngton,  from  time  to 
j  time  upon  request  of  any  and  all  advances 
I  made  by  him  for  or  upon  said  Glasson  pay 
I  rolls  and  other*  expenses  in  excess  of  the  85 
I  per  cent  of  the  amounts  of  engineer's  certif- 
icates as  aforesaid,  end  also  of  any  amounts 
repaid  thereof,  If  any." 

Thereafter  respondent,  by  letters  end  re- 
'  ports,  advised  appellant  of  the  several 
I  amounts  disbursed  by  him  from  time  to  time 
for  lat)or  and  materials.  On  May  26,  1911, 
r  he  informed  appellant  that  he  had  thus  dis- 
bursed the  full  contract  price  of  $7,982;  that 
25  per  cent  of  the  work  was  yet  to  be  eom- 
:  pleted;  and  asked  either  that  appellant  con- 
sent to  further  payments  to  be  made  by  him 
j  to  the  full  amount  of  the  bond,  or  that  ap- 
i  pellant  take  over  the  contract  and  complete 
i  the  improvement  Appellant  In  response  di- 
rected respondent  to  confer  with  Its  Spokane 
agent  and  report  Resfwudent  did  so,  ex- 
plaining all  conditions,  and  was  directed  by 
the  agent  to  let  Glasson  finish  the  work,  as 
appellant  did  not  wish  to  take  over  the  con- 
tract Appellant's  agent  further  assured  re- 
spondent that  he  was  protected  by  the  bond 
to  the  extent  of  $2,000  over  and  above  the 
contract  price,  and  authorized  respondent  to 
pay  all  labor  claims,  and  thus  protect  the 
abutting  property  from  liens.  Labor  claims 
amonntlBg  to  more  than  $3,000  were  there- 
after paid  by  respondent  There  Is  considOT- 
able  dispute  relative  to  certain  advances 
made  by  respondent  for  groceries  and  other 
supplies  furnished  to  tbe  subcontractor  to  be 
used  in  a  boarding  bouse  conducted  by  Glas- 
son's wife,  and  at  which  the  men  employed 
by  Glasson  were  boarders.  Appellant  Insists 
that  these  payments  were  not  contemplated 
by  the  contract  or  bond,  but  we  i«gard  the 
discussion  of  this  question  as  Immaterial, 
for  the  reason  that  it  all  payments  of  this 
character  were  to  be  eliminated,  the  fact 
would  still  remain  that  respondent  had  paid 
for  labor  performed  and  material  used  In  the 
performance  of  the  work  more  than  the  con- 
tract price  and  face  of  the  bond. 

Appellant  Insists  that  by  tbe  terms  of  Its 
bond,  it  only  became  liable  to  respondent  for 
the  payment  of  claims  which  would  support 
enforceable  liens;  that  a  public  street  cannot 
be  subjected  to  any  liens  for  which  It  was 
bound  to  reimburse  respondent;  that  respond- 
ent from  time  to  time  made  advances  to  Glas- 
son without  appellant's  consent  In  violation 
of  the  terms  of  tbe  contract  and  bond ;  and 
that  appellant  was  thereby  released  from  Its 
liability  as  surety. 

[1]  The  evidence  does  show  that  advances 
were  made  by  respondoit  prior  to  the  date 
on  which  the  appellant  executed  the  wri^ 
ten  consent  above  set  forth.  These  payments 
were  made  In  settlement  of  pay  rolls,  for  ma- 
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trials  used  In  the  work,  and  for  certain  gro- 
XTles  used  In  tbe  boarding  bouse.  Appellant, 
bowever,  knew  of  these  advances  before  it 
executed  the  written  consent  of  March  16, 
1911,  and  was  thereafter  advised  from  time 
to  time  of  all  further  payments  made  by  re- 
spondent until  the  full  contract  price  was 
disbursed  by  bim.  In  support  of  Us  conten- 
tion that  the  advancements  mentioned  re- 
leased It  from  liability,  appellant  cites  the 
opinion  of  this  court  in  Black  Masonry,  etc., 
Co.  V.  National  Surety  Co.,  61  Wash.  471,  112 
Pac.  517.  There  the  contract  price  was 
$16,600.  Payments  to  the  contractor  of  85 
per  cent,  of  the  value  of  stone  actually  cut 
and  placed  in  the  building  were  to  he  made 
each  mouth.  $3,500  of  the  contract  was  paid 
to  lilm  by  the  owners  before  any  stone  was 
placed  in  the  building.  Thereafter  the  owner 
and  principal  contractor,  as  beneficiaries  of 
the  bond,  requested  the  surety  company  to 
approve  such  payments.  This  it  promptly  re- 
fused to  do,  declaring  that  the  contract  had 
been  broken,  and  that  it  was  released.  At 
all  subsequent  times  the  surety  company  de- 
nied liability,  refusing  to  conduct  further  ne- 
gotiations. Similar  facts  do  not  exist  In  this 
case.  Instead  of  denying  liabili^,  appellant 
executed  Its  written  consent  that  payments 
might  be  made  on  a  different  basis  from  that 
stipulated  In  tbe  contract,  and,  after  the  full 
contract  price  had  been  paid  by  respondent, 
eonsented  to  further  payments  by  him  for  the 
purpose  of  completing  the  contract.  It  Is 
manifest  that  a  mere  statement  of  the  facts 
is  sufficient  to  fix  appellant's  liability.  Man- 
hattan Co.  V.  Fidelity  &  Guaranty  Co.,  137 
Paa  1003,  and  cases  therein  cited.  The  con- 
trolling feature  of  tbis  case  is  that  appellant 
not  only  knew  respondent  was  financing 
Glasson's  undertaking,  but  It  expressly  con- 
sented to  and  ratified  his  acts. 

[2]  The  surety  bond,  which,  by  Its  terms, 
designated  respondent  as  "owner,"  provided 
that:  "The  'suret?'  shall  not  be  liable  under 
this  bond  to  any  one  except  the  'owner*,  but 
it  Is  agreed  that  the  'owner'  In  estimating 
his  damage  may  Include  the  claims  of  me- 
chanics and  materialmen,  arising  out  of  the 
performance  of  the  contract,  and  paid  by  him 
only  when  the  same,  by  the  statutes  of  the 
state  where  the  contract  is  to  be  performed, 
are  valid  liens  against  said  property."  Cit- 
ing this  stipulation,  appellant,  as  above  stat- 
ed, insists  that  liens  cannot  be  enforced 
against  a  public  street;  that  the  contract 
provided  for  a  street  improvement;  and  that 
appellant  would  be  liable  only  to  respondent 
for  the  payment  of  claims  which  would  sup- 
port valid  and  enforceable  liens.  Section 
1131,  Rem.  &  Bal.  Code,  provides  that:  "Any 
person  who,  at  the  request  of  the  owner  of 
any  real  property,  his  agent,  contractor  or 
subcontractor,  clears,  grades,  ffils  in  or  oth- 
erwise improves  the  same,  or  any  street  or 
road  in  front  of,  or  adjoining  the  same,  has 
a  lien  upon  such  real  property  for  the  labor 


performed,  or  the  .materials  furnished  for 
such  purposes."  Respondent  had  a  contract 
vrith  the  owners  of  the  abutting  property  to 
improve  this  street  The  work  was  not  being 
done  by  the  city,  but  was  a  private  enter- 
prise. Under  the  section  quoted,  work  thus 
done  would  be  subject-matter  of  valid  liens 
upon  the  abutting  property.  Manifestly  one 
of  tbe  purposes  of  the  bond  was  to  protect 
respondent  from  liability  to  the  owners  of 
abutting  property  for  any  such  liens,  as  re- 
spondent would  be  required  to  satisfy  them 
before  he  could  demand  payment  from  the 
property  owners  under  his  contract 

[3]  Appellant  further  contends  that  Glas- 
Bon  breached  his  contract  on  M'arch  16,  1911, 
and  that  this  action  was  not  brought  within 
six  months  thereafter,  the  time  limited  by 
the  bond.  Tbe  breach  mentioned  was,  as 
above  shown,  waived  by  appellant's  subse- 
quent acts,  and,  with  Its  consent,  Glasson 
continued  the  performance  of  his  contract 
Without  entering  upon  a  discussion  of  the 
evidence.  It  Is  sufficient  to  say  that  the  con- 
tract was  not  completed  until  some  time  In 
tbe  month  of  July,  1911,  and  that  this  action 
was  commenced  within  six  months  there- 
after. It  further  appears  that  various  labor- 
ers and  materialmen  were  seeking  to  fore- 
close liens  upon  tbe  abutting  property;  that 
Glasson  prosecuted  a  claim  for  extras,  which 
respondent  disputed;  that  all  of  these  mat- 
ters were  litigated  in  a  separate  and  single 
action,  prior  to  the  commencement  of  this 
action;  that  respondent  notified  appellant 
of  the  pendency  of  tbe  prior  action ;  that  he 
tendered  appellant  an  opportunity  to  appear 
and  defend  Its  interests  therein ;  that  appel- 
lant's attorney  was  present  at  the  trial,  and 
had  an  opportunity  to  protect  appellant's  In- 
terests; that  the  Issues  therein  were  not 
finally  adjudicated  until  the  month  of  De- 
cember, 1911 ;  that  respondent  did  not  ascer^ 
tain  the  exact  amount  due  him  from  Glasson 
until  the  termination  of  that  litigation;  and 
that  Immediately  thereafter  this  action  was 
commenced.  We  find  no  merit  In  appellant's 
contention  that  the  action  was  not  commeno- 
ed  In  time. 

The  Jndgmmt  la  afflrmed. 

FULLEBTON.  MOBBia,  MAIN,  and  BIi- 
LIS,  JJ^  concur. 


(48  Mont.  60) 

GIBSOX  T.  MORRIS  STATB  BANK  et  aL 
(Supreme  Court  of  Moutaoa.  April  7,  1914.) 
1.  New  Tbial  (J  79*)~Motioii— Detbbmina- 

TION— DlFFEBZNT  TbIAL  JuDQE. 

Where  a  motion  for  a  new  trial  in  ao  equity 
suit  was  passed  npoo  by  a  different  judge  than 
tbe  one  who  prefl^ded  at  the  trial,  be  should  be 

governed  by  the  rules  followed  by  tbe  Supreme 
Court  in  equity  cuses  since  the  adoption  of  Rev. 
Codes,  S  6253,  requiring  the  review  of  questions 
of  fact  on  appeals  in  equity  cases,  and  ihoald 
not  set  aside  tbe  findings,  uuleas  they  are  clear- 
ly  against  the  preponderance  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Cent  Dig.  J  165^^ ;  Dec.  Dig.  {  79.*] 


*For  othw  CUM  lu  Bama  topic  and  wcUoa  Nt'MBER  la  Dae.  Dig,  A  Am.  Dls.  Kej-No.  Series  ft  Bep'r  Indexw 

Digitized  by  Google 


Uont) 


OIBSOK     MORRIS  BTATB  BANE 


77 


2.  AFPCAt.  ARD  EBROK  ($  101S*>— RETIKW— 

New  TbiaI/— BmjNO  or  Different  Tbiax. 

JtTDOE. 

On  ao  appeal  from  the  determination  of  a 
motion  for  a  new  trial  by  a  judge  otber  than  the 
one  who  presided  at  the  trid,  the  same  presump- 
tion does  not  attach  to  bis  ruling  as  if  he  had 
heard  the  witnesses,  in  view  of  Rev.  Codes,  } 
6179,  providing  that,  where  the  reason  is  the 
same,  the  rnle  ehonld  be  the  same,  and  section 
6178,  providing  that,  where  the  reason  ceases, 
■0  should  the  rule  itself. 

[Ed.  Note.— For  otber  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  38G0-3876;  Dec.  Dig.  f 
1015.'] 

5.  New  Trial  (|  72*)— Settino  Aside  Veb- 

DICT— DXFFEBERT  TBI&I.  JUDQB. 

The  trial  court  should  not  set  aside  the 
verdict  of  a  jury,  unless  the  evid-jnce  clearly  pre- 
ponderates against  it. 

[E>L  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  SS  146-148;  Dec  Dig.  {  72.*] 

4.  MoBTOAOEs  (S  S8*)—F0Bu— Absolute  Con- 

TIETABOB— SUFFICIBNCT  OF  EVIDENCE. 

In  a  suit  to  quiet  title,  originally  instituted 
as  a  suit  to  foreclose  a  mortgage,  evidence  held 
to  clearly  preponderate  against  tbe  finding  of 
the  Judge  that  a  deed,  given  by  the  owner  of 
land  to  a  bank  to  which  be  was  heavily  indebted, 
waa  intended  to  be  absolute  deed,  and  not  as  a 
further  security  for  the  debt 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  IS  108-Ul ;  Dea  Dig.  S  38.*] 

6.  Deeds  (I  121*)— Ofxbatzoh— Qunouni 
Deed. 

One  who  accepts  a  qoitclaim  deed  acquires 
only  the  title  of  the  grantor,  even  though  full 
value  be  paid. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  SS  394-100;  Dec  Dig.  f  121.*] 

6.  MoBTOAOEs  (1 32*)— Font—ABBOLTmCon- 

VETARGE. 

Where  a  deed,  absolute  In  form,  la  given  by 
a  debtor  to  his  creditor,  if  tbe  indebtedness  re- 
mains uncanceled,  tbe  conveyance  is  treated  In 
equity  as  a  mortgage,  tbougb  the  grantee  may 
not  regard  it  as  aucL 

[Ed.  Note^For  other  cases,  see  Mortgages, 
Cent  Dig.  IS  00-66, 81-04;  Dec  Dig.  g  aS>! 

7.  MOBTOAOES   (S  36*)— BUBDBN  OF  PBOOF— 
CHABACTEB  of  iNSTBtJlfBRT. 

The  burden  Is  upon  him  who  allies  that  an 
absolute  deed  is  a  mortgage  to  establish  that 
fact  by  dear  and  convincing  evidence,  but  the 
burden  Is  sustained  by  showing  that  the  debt 
for  which  tbe  conveyance  was  executed  remains 
uncanceled  and  is  treated  as  an  existing  Indebt- 
edness. 

[Ed.  Note.— For  otber  cases,  see  Mortgages, 
Cent  Dig.  K  95.  M ;  Dec  Dig.  S  36.*] 

9,  MoBTOAGEs  a  32*)— Ohabactbr  of  Instbu- 

KENT  —  SUFTICIENCT  OF  EVIDENCE — RETEN- 
TION OF  Evidence  of  Indebtbdnebb. 

Where  an  abstdute  deed  is  given  by  a  debtor 
to  his  creditor,  and  It  appears  that  tbe  ante- 
cedent debt  has  been  canceled,  the  retention  of 
the  evideace  of  the  debt  by  the  grantee  may  be 
cxplainedL  but,  if  the  indebtedness  is  not  can- 
celed, and  proceedings  are  instituted  to  enforce 
it,  no  explanation  can  avoid  the  condnsion  that 
the  deed  was  security  only,  and  not  an  absolute 
conveyance. 

[Ed.  Note.— For  other  cases,  see  MortgaiceB, 
Cent  Dig.  H  60-66,  84-84;  Dec  Dig.  S 

Appeal  from  District  Court,  Madison  Coun- 
ty; William  A  Clark,  Judge. 

Action  by  Mary  GI^  against  tlie  Morris 
State  Bank,  Charles  L.  Finch,  and  others,  In 
wU^  EU»ibeth  Gibson,  as  administratrix  of 


Mary  Glebn,  was  anbetitnted  as  plnlntbf  aft* 
er  the  death  of  the  plalntttt.  From  an  order 
setting  aside  a  decree  In  favor  of  the  plain- 
tiff and  granting  a  new  trial,  plalntlfE  ap- 
peals. Affirmed. 

HaU  &  WWtlock,  of  Missoula,  for  appel- 
lant. M.  M.  Duncan,  of  Virginia  City,  and 
W.  A.  Pennington,  of  Butte,  for  reai^ndent. 

BRANTLT,  C.  J.  This  action  was  original- 
ly brought  by  Mary  Gleltu  to  foredose  two 
mortgages  upon  a  tract  of  land  situate  in 
Madison  county,  and  described  as  the  west 
half  and  the  southeast  Quarter  of  section  35, 
and  tbe  southwest  quarter  of  section  36  in 
township  1  south,  of  range  2  west  of  the 
Montana  principal  meridian.  Sutisequently 
tbe  complaint  was  amended  so  as  to  change 
the  action  into  one  to  quiet  title.  It  was 
tried  and  decided  upon  the  latter  theory. 
After  the  appeal  had  been  taken  to  this 
court,  Mary  Glelm  died,  and  Elizabeth  Gih- 
son,  the  administratrix  upon  her  estate,  was 
substituted  as  plaintiff  in  her  stead.  The 
deceased  obtained  the  title  by  quitclaim  deed 
from  the  Morris  State  Bank  of  Pouy,  Moot, 
dated  January  12,  lOU.  The  tiUe  of  the 
bank  was  evidenced  by  a  warranty  deed  ex- 
ecuted to  it  by  tbe  defendant  Cbas.  I*.  Finch, 
dated  January  7,  1007.  This  deed,  though 
acknowledged,  was  not  recorded.  Prior  to 
tbe  date  of  the  deed,  Finch  had  become  In- 
debted to  the  bank  in  various  amounts,  for 
which  he  bad  executed  bis  promissory  notes 
as  follows :  One  for  $2,270,  dated  March  21, 
1903;  a  second  for  $145,  dated  April  21^ 
1903 ;  a  third  for  $1,627.25,  dated  June  7» 
1905;  and  a  fourth  for  $700,  dated  June  7, 
1905.  To  secure  the  payment  of  tbe  first 
three  of  these  notes,  he  had  given  mortgages 
to  the  bank  upon  all  the  land  described. 
When  the  mortgages  were  executed.  Finch 
was  not  the  legal  owner  of  tbe  southwest 
quarter  of  section  36,  but  held  It  under  a 
contract  of  purchase  from  the  state  of  Mon- 
tana. The  note  for  $700  was  executed  for 
money  borrowed  to  pay  the  balance  of  tha 
purchase  price  due  the  state.  As  additional 
secnrity  for  Its  payment.  Finch  assigned  to 
the  bank  his  contract  of  purchase,  and  on 
June  10th  thereafter  a  patent  was  Issued  by 
the  state  directly  to  the  bank.  The  bank 
gave  Vlntsb  a  written  statemmt  to  the  ef- 
fect that  It  held  the  title  oidy  as  secnrity  for 
the  paymoit  of  hla  Indebtednesa  At  the 
time  the  warranty  deed  was  execated. 
Finch's  Indebtedness  to  the  bank  amounted 
to  abont  $9,000.  The  bank  did  not  then  nor 
ther^fter  surrender  Finch's  notes,  nor  can- 
cel the  mor^ges,  but  retelned  them  Intect. 
Jnst  prior  to  or  about  the  time  ot  this  trans- 
action, Xtnch  and  tbe  bank  had  executed  a 
lease  of  the  land  to  one  Carter,  tbe  bank 
Joining  because  It  was  tbe  aii^rent  owner  of 
the  160  acres  lying  In  section  86,  under  the 
patent  Finch  then  went  to  Silvor  Bow 
county,  and  resided  then  until  this  action 
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was  brought  The  bank  collected  the  rent 
from  Garter,  and,  flifter  paying  the  taxes  on 
the  land  and  other  (barges,  Indorsed  credits 
upon  the  second  and  third  notes,  but  k^t  an 
account  thereof  upon  Its  boohs  under  the  ti- 
tle 'X:.  L.  Finch,  Rental  Ac."  At  the  time 
the  mortgage  to  secure  the  first  note  was  ex- 
ecuted. Finch  was  a  single  man.  Before  the 
latter  transactions  occurred,  Finch  and  hla 
codefoidant,  Adelene  Tian  Ffni^  b^n  to 
cohabit  as  husband  and  wife,  and  held  them- 
selves  out  as  such  until  the  land  was  leased 
to  Carter.  Apparently  they  separated  at  that 
time,  and  have  lived  apart  ever  since.  The 
latter  refused  to  Join  In  the  second  mortgage 
and  deed  to  the  bank.  When  the  deed  was 
executed  by  the  bank  to  the  deceased,  all  the 
notes  were  transferred  to  her  order  without 
recourse,  except  the  second.  As  appears  by 
a  memorandum  written  upon  It,  it  had  been 
fully  discharged  out  of  the  rent  received  by 
the  bank  from  Garter.  By  formal  assign- 
ments In  writing  also,  the  mortgages,  togeth- 
er with  the  notes  secured  by  them,  were 
transferred  to  the  deceased.  Each  of  the  as- 
signments authorized  her,  at  her  own  cost 
and  expense,  "to  have,  use,  and  take  all 
lawfnl  ways  and  means  for  the  recovery  of 
said  money  and  Interest;  and,  in  case  of  pay- 
ment, to  discharge  the  same  mortgages  as 
fully  as  the  party  of  the  first  part  might  or 
could  do  If  these  presents  were  not  made." 
Though  the  defendant  Adelene  Vlan  Finch 
filed  an  answer,  she  did  not  appear,  nor  was 
she  represented  at  the  trial. 

The  issues  presented  by  the  pleadings  were 
two,  vis.:  (1)  Whether  .the  deed  from  Finch 
was  Intended  as  a  mortgage  by  way  of  addi- 
tional security  for  the  indebtedness  due,  or 
was  Intended  by  him  and  accepted  by  the 
bank  as  a  conveyance  to  It  of  his  equity  of 
redempHdn  in  full  payment  and  discharge  of 
his  Indebtedness;  and  (2)  whether  the  de- 
ceased was  a  bona  fide  purchaser  for  value. 
The  court  found  the  lEBues  in  favor  of  the 
plaintiff.  A  decree  was  rendered  and  enter- 
ed accordingly.  The  defendant  Ghas.'  L. 
Finch  made  his  motion  for  a  new  trial  on 
the  ground,  among  others,  of  insufficiency  of 
the  evidence  to  justify  the  derision.  During 
the  pendency  of  the  motion,  the  term  of  of- 
fice of  Hon.  L.  Callaway,  the  judge  who 
presided  at  the  trial,  expired,  and  the  motion 
was  submitted  to  Hon.  W.  A.  Clark,  who 
granted  It  The  plaintlCF  has  appealed. 

[1,2]  Though  defendant's  notice  of  Inten- 
tion recites  several  of  the  statutory  grounds 
for  a  new  trial,  apparently  the  only  ground 
ui^Eed  at  the  hearing  in  the  district  court  was 
the  Insufficiency  of  the  evidence  to  Justify 
the  findings.  We  therefore  have  before  us 
for  decision  the  single  question  whether 
Judge  Clark  erred  in  granting  the  motion  on 
that  ground.  It  Is  argued  by  counsel  for 
the  plaintiff  that  while  It  is  the  general  rule 
that  an  order  determining  a  motion  for  a 
new  trial  on  the  gronnd  of  Insufilclency  of 
the  evidence  will  not  be  disturbed  If  the  evi- 


dence preamta  a  aabstantlal  conflict,  this 
rule  has  no  application  to  a  case  in  which,  as 
in  this,  the  motion  has  been  submitted  to  and 
determined  by  a  judge  other  than  the  one 
who  presided  at  the  tiial.  They  say  that.  In- 
asmuch as  Judge  Qark,  not  having  seen  the 
witnesses  or  heard  their  testimony,  was  com- 
pelled to  gain  his  knowledge  of  the  case  from 
the  record  alone,  he  was  In  no  hetter  position 
to  determine  the  motion  than  la  this  court, 
and  hence  that  his  order  does  not  carry  with 
it  the  presumption  usually  indulged  on  ap- 
peal In  favor  of  such  an  ordcf,  vis.:  That  the 
ruling  of  the  trial  court  will  be  acc^tted  as 
concIUEdve,  unless  an  abuse  of  discretion  is 
made  apparent.  It  Is  therefore  argued  that 
this  court  should  examine  the  record  and  de- 
termine the  question  submitted,  without  re- 
gard to  the  conclusion  arrived  at  by  Judge 
Clark.  The  same  contention  was  made  in  the 
recent  case  of  Leveridge  v.  Hennessy,  48 
Mont.  58,  136  Pac.  906,  but  was  not  consid- 
ered or  determined,  because,  as  disclosed  by 
the  record,  there  was  a  decisive  preponder- 
ance of  the  evidence  in  favor  of  the  conclu- 
sion reached  by  the  judge  who  presided  at 
the  trial,  and  hence  there  was  no  room  for 
the  exerrise  of  discretion  by  the  Judge  who 
ordered  a  new  trial.  It  was  there  said ;  "The 
question  is  an  interesting  one  and  unsettled 
In  this  state,  but  we  do  not  deem  the  pres- 
ent case  an  opportune  one  for  its  considera- 
tioo."  The  statement  that  the  question  is  un- 
settled in  this  state  is  not  aitirely  correct 
Several  decisions  heretofore  made  by  this 
court  either  directly  or  In  principle  support 
counsel's  contention.  In  the  early  case  of 
Orr  V.  Haskell,  2  Mont  225,  in  affirming  an 
order  denying  a  motion  for  a  new  trial,  the 
court  said:  "It  must  be  clear  that  the  Jury 
has  erred  before  a  new  trial  will  be  granted, 
on  the  ground  that  the  verdict  Is  against  the 
weight  of  the  evidence  or  unsupported  by  It 
And,  if  this  is  the  rule,  as  It  undoubtedly  Is, 
even  in  the  court  where  the  cause  is  tried, 
and  before  whom  the  witnesses  appear  and 
testify,  a  fortiori  ought  it  to  be  the  rule 
when  another  court  derides  the  motion  for 
a  new  trial,  with  no  other  knowledge  of  the 
facts  than  is  derived  through  the  imperfect 
medium  of  a  written  statement"  In  Lands- 
man V.  Thompson,  9  Mont.  182,  22  Pac.  1148, 
after  discussing  and  affirming  the  rule  whldi 
ordinarily  applies  to  cases  presenting  sub- 
stantially conflicting  evidence,  the  court  said: 
"The  rule  above  cited  Is  based  upon  the 
ground  that  the  Judge  below  baa  beard  the 
oral  testimony,  has  observed  the  demeanor 
of  witnesses,  and  had  the  benefit  of  living, 
speaking  testimony,  which  In  the  Supreme 
Court  is  reduced  to  a  lifeless  printed  record, 
for  which  reason  It  la  presumed  tliat  the 
trial  Judge  was  in  a  better  position  to  exer- 
rise a  sound  discretion  than  is  the  appellate 
court ;  and,  if  It  does  not  appear  that  he  has 
abused  such  discretion,  his  action  will  not  be 
disturbed.  In  the  case  at  bar,  the  Judge  who 
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granted  the  motion  was  other  than  the  one 
who  presided  at  the  trial.  The  court  has  not 
therefore  the  benefit  o£  the  Judgment  of  the 
trial  Judge,  based  upon  Ms  view  of  the  ani- 
mate witnesses.  We  occupy  the  same  point 
of  Tlew  as  the  Judge  passing  upon  the  motion 
in  this  case,  as  far  as  the  advantage  of  judg- 
ing testimony  Is  concerned.  This  court  has, 
as  the  judge  below  had.  nothing  but  printed 
testimony.  Neither  has  any  light,  save  from 
the  Inanimate  type,  and  to  that  we  must  re- 
fer to  decide  whether  the  Judge  abused  a  dis- 
cretion." It  then  proceeded  to  examine  the 
record,  and  reached  a  conclusion  upholding 
tlie  ruling  of  the  Judge  who  granted  the  mo- 
tlon*  on  the  ground  that  there  was  no  sub- 
stantial conflict  In  the  evidence. 

NeweU  v.  WhltweU,  16  Mont  243,  40  Pac. 
866,  Is,  In  principle,  also  directly  In  point 
Tbnt  was  an  appeal  from  rn  order  granting 
a  motion  to  dissolve  an  attachment  based  ex- 
dnsively  upon  affidavits.  Recognizing  again 
the  general  rule,  the  court  there,  tlirough  Mr. 
Justice  Hunt  used  this  language:  "It  must 
be  remembered  that  the  case  Is  not  one 
where  the  witnesses  testified  In  person,  and 
where  the  manner  in  which  they  gave  their 
evidence  m^t  have  materially  aided  the 
trial  Judge  In  weighing  their  credibility.  For 
this  reason  the  case  must  be  decided  by 
this  court  precisely  upon  what  was  before 
the  district  court;  that  Is,  upon  record  evi- 
dence, and  nothing  else."  Upon  a  consid- 
eration of  the  affidavits,  the  court  reached  the 
wncluBlon  that  the  evidence  preponderated 
against  the  conclusion  of  the  trial  Judge,  and 
reversed  the  order.  Again,  In  Wilson  v.  Bar- 
bour, 21  Mont  176,  63  Pac.  316,  the  appeal 
was  from  an  order  refusing  to  dissolve  an 
attachment  The  motion  had  been  made 
upon  documentary  evidence  disclosing  a  sub- 
stantial conflict  The  court  nevertheless  pro- , 
ceeded,  as  it  had  In  Newell  v.  WhltweU,  su- 
pra, to  determine  the  merite  of  the  motion, 
by  deciding  It  upon  the  weight  of  the  evi- 
dence. In  Bordeaux  v.  Bordeaux,  43  Mont. 
102,  115  Pac.  25,  the  trial  court  had  improp- 
erly excluded  from  the  evidence  certain  let< 
ten  exchanged  between  the  plalntUf  and  the 
defendant  This  court  upon  concluding  that 
they  ought  to  have  been  admitted  and  con- 
siuered  upon  the  question  whether  or  not  the 
parties  had  separated  by  mutual  consent  Pro- 
ceeded to  give  them  such  probative  value  as 
ought  to  have  been  accorded  to  them  by  the 
trial  court  and  determined  the  rights  of  the 
parties  accordingly;  and  this  It  did  upon  the 
theory  that  it  was  in  as  good  position  to  de- 
termine the  value  of  the  testimony  as  the 
trial  court  would  be  if  a  new  trial  should  be 
ordered.  While,  in  determining  appeals  from 
orders  setting  aside  or  refusion  to  set  aside 
defaults  and  the  like,  this  rule  has  not  al- 
ways been  conEdatently  observed,  nevertheless 
there  is  no  substantial  ground  upon  which 
the  propriety  or  the  soundness  of  it  can  be 
questioned. 

[)]  A  trial  court  should  not  set  aside  the 


verdict  of  a  Jury,  except  for  cogent  reasons — 
that  is,  unless  the  evidence  preponderates 
against  It — for  the  right  of  trial  by  Jury  is  a 
substantial,  constitutional  one,  which  should 
be  respected  accordingly.  Orr  v.  Haskell, 
supra;  Sutton  v.  Lowry,  39  Mont  462,  104 
Paa  545.  When  the  ground  of  the  motion  Is 
Insufficiency  of  the  evidence,  or  other  ground 
which  appeals  to  the  court's  discretion,  the 
verdict  should  not  be  disturbed,  unless  a  re- 
fusal to  do  so  would  be  to  exceed  the  bounds 
of  reason,  all  the  circumstances  being  con- 
sidered. Murray  v.  Buell,  74  Wis.  14,  41  N. 
W.  1010;  Root  V.  Bingham,  26  S.  D.  118,  128 
N.  W.  132.  The  term  "discretion,"  as  used  in 
this  connection,  denotes  "a  legal  discretion 
to  be  exercised  In  conformity  with  the  spirit 
of  the  law  and  in  a  manner  to  subserve,  and 
not  to  Impede  or  defeat  the  ends  of  substan- 
tial Justice.  In  a  plain  case  this  discretion 
has  no  office  to  perform,  and  Its  exercise  la 
limited  to  doubtful  cases,  where  an  impartial 
mind  hesitates."  Bailey  v.  Taaffe,  29  Oal. 
423.  See,  also,  Jensen  t.  Barbour,  12  Mont 
666,  31  Pac.  692,  where  the  forefMng  defini- 
tion is  ai^roved. 

When  a  motion  for  a  new  trial  tor  Insuf- 
ficiency of  the  evidence  Is  submitted  to  a 
judge  other  than  the  one  who  presides  at  the 
trial,  for  the  very  reason  that  he  cannot  call 
to  his  aid  a  recollection  of  the  demeanor  of 
the  witnwMcs,  he  ought  not  to  go  further 
than  to  determine  upon  the  dead  record  the 
question  whether  there  Is  a  decided  prepon- 
derance of  evidence  against  the  verdict  or  de- 
cision. If  such  Is  the  case,  a  new  trial  ought 
to  be  granted;  otherwise  not  On  appeal 
this  court  will  examine  the  record  and  deter- 
mine whether  the  motion  was  properly  deter- 
mined. Such  is  the  rule,  as  was  recognized 
in  Orr  v.  Haskell,  and  applied  In  Landsman 
V.  Thompson,  supra.  There  Is  perhaps  a 
limitation  of  the  rule  as  thus  broadly  stated, 
viz.,  that  an  order  granting  a  new  trial  will 
not  be  set  aside  so  readily  as  an  order  deny- 
ing one;  the  reason  being  that  the  latter 
ends  the  case,  so  far  as  the  trial  court  Is 
concerned,  whereas  the  former  does  not  but 
merely  restores  the  parties  to  the  same  con- 
dition in  which  they  were  before  the  trial. 
Since  the  enactment  of  section  6253  of  the 
Revised  Codes,  "on  appeals  In  equity  cases, 
this  court  has  observed  the  rule:  The  find- 
ings of  the  trial  court  will  not  be  set  aside 
unless  there  Is  a  decided  preponderance  In 
the  evidence  against  them;  and,  when  the 
evidence  as  It  appears  In  the  record,  fully 
considered,  furnishes  reasonable  grounds  for 
dlBferent  conclusions,  the  findings  will  not  be 
disturbed.  Bordeaux  t.  Bordeaux,  32  Mont. 
159,  80  Pac.  6;  Flnlen  v.  Helnze,  32  Mont. 
354,  80  Pac  .  918;  Watklns  v.  Watklns,  39 
Mont  367,  102  Pac.  860 ;  Copper  Mt  Mln.  Co. 
T.  Butte  &  C.  C.  &  S.  Co.,  39  Mont  487,  104 
Pac.  540,  133  Am.  St.  Rep.  696 ;  Reld  v.  Hen- 
nessy  Merc.  Co.,  46  Mont  383,  123  Pac.  397 : 
Leveridge  v.  Hennessy,  supra.  In  the  last 
case  an  order  granting  a  new  trial*  made  by 
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a  judge  other  than  the  trial  jndge,  was  re- 
versed as  already  noted. 

Since  this  case  came  before  Judge  Clark 
upon  the  same  record  as  that  before  us, 
there  can  be  no  sound  reason  why  he  should 
not  have  been  governed.  In  his  review  of  it, 
by  the  rule  observed  by  this  court  on  appeal, 
and  the  propriety  of  his  action  be  determined 
accordingly.  The  same  presumption  may  not 
attach  to  his  ruling  as  would  attach  If  he  bad 
heard  and  observed  the  living  witnesses. 
"Where  the  reason  is  the  same  the  rule 
should  be  the  same;"  but  "when  the  reason 
of  a  rule  ceases  so  should  the  rule  Itself." 
Rev.  Codes,  §g  6178,  6179. 

[4,  B]  As  we  view  the  evidence,  the  vital 
question  in  the  case  Is  whether  the  deed  to 
the  bank  was  intended  as  additional  security 
for  Finch's  Indebtedness  to  the  bank,  or  as 
a  final  discharge  of  It;  for  there  is  no  evi- 
dence to  Justify  a  flndhag  that  the  deceased 
purchased  without  notice  of  Finch's  claim. 

Though  she  paid  full  value,  she  accepted  a 
quitclaim  deed.  This  conveyed  to  her  only 
such  title  as  the  bank  had.  Wetzstein .  v. 
Largey,  27  Mont.  212,  70  Pac  717.  But, 
aside  from  this,  the  evidence  shows  affirma- 
tively that,  before  the  purchase  was  consum- 
mated, one  Truesdale,  who  acted  as  agent  for 
the  deceased  and  conducted  the  negotiations 
for  her,  interviewed  Finch,  ostensibly  to  as- 
certain whether  he  asserted  any  claim  to  the 
land.  In  that  Interview  Finch  told  Trues- 
dale, in  substance,  that  he  owned  the  land 
subject  to  the  mortgages  held  by  the  bank. 
He  testified  that  he  told  Truesdale  all  the 
facts  showing  the  relations  of  the  bank  to 
the  title,  including  the  fact  that,  though  he 
had  executed  a  deed  to  the  bank,  he  held 
the  title  in  his  own  name.  Truesdale  denied 
that  be  was  Informed  by  Finch  of  the  exist- 
ence of  the  deed ;  but  the  fact  remains  undis- 
puted that  he  was  Informed  of  Finch's  claim 
and  the  nature  of  it,  and  that  be  communi- 
cated this  information  to  the  deceased.  Fur- 
thermore, soon  after  the  purchase  was  con- 
summated, the  deceased  instituted  this  ac- 
tion. The  original  complaint  was  for  a  for- 
mal foreclosure  of  the  assigned  mortgages. 
In  the  first  count  therein,  which  declared 
on  the  older  mortgage,  it  was  alleged:  "That 
the  condition  of  the  said  mortgage  has  been 
broken,  in  that  the  defendant  Charles  L. 
Finch  has  wholly  failed  to  pay  the  said  note 
or  the  Interest  on  said  note  secured  by  said 
mortgage,  and  the  said  defendant  is  thereby 
indebted  to  plalntlCT  on  said  note  and  mort- 
gage in  the  sum  of  $4,413.50,  with  interest 
thereon  at  the  rate  of  1  per  cent  per  month 
from  the  21st  day  of  January,  1911."  A  like 
allegation  Is  found  in  the  second  count.  In 
the  third  count  recovery  was  sought  for  the 
amount  of  the  fourth  note,  together  with 
$87.25,  advanced  by  the  bank  for  the  payment 
of  taxes  for  the  years  1905  and  1906,  with  in- 
terest thereon,  with  a  foreclosure  of  Finch's 
equity  in  the  portion  of  the  land  covered  by 
the  patent.  The  verification  waa  by  the  de- 


ceased upon  her  personal  knowledge.  The 
prayer  demanded  not  only  a  personal  Judg- 
ment against  Finch,  but  a  deficiency  Judg- 
ment in  case  the  amount  due  should  not  be 
fully  satisfied  by  the  sale  of  the  property. 
Taking  all  these  facta  together.  It  is  Impossi- 
ble to  reach  any  other  conclusion  than  that 
the  deceased  had  full  knowledge,  not  only  of 
the  claim  of  Finch,  but  also  of  its  nature. 
It  cannot  be  conceived  that  one  who  believes 
he  holds  title  to  property  free  from  incum- 
brances or  outstanding  equities,  can  fall  into 
such  a  mistake  as  to  his  rights  as  did  the  de- 
ceased when  she  filed  the  original  complaint 
And  the  presumption  against  her  claim  is 
strengthened  by  the  fact  that  the  record  does 
not  disclose  any  explanation  as  to  why  she 
brought  the  action  as  she  did.  Of  course.  If 
her  claim,  as  now  made,  were  well  founded. 
It  would  be  wholly  unnecessary  to  inquire 
what  were  the  relations  between  Finch  and 
the  bank.  She  would  come  within  the  protec- 
tion of  the  statute.  Rev.  Ckides,  {  5750.  As 
the  case  stands,  she  falls  clearly  within  its 
exception. 

The  evidence  oh  the  main  issue  Is  not  al- 
together free  from  doubt,  but,  viewed  as  a 
whole,  we  think  it  preponderates  decisively 
against  the  finding  of  the  trial  court  The 
evidence  tending  directly  or  indirectly  to 
sustain  Finch's  dalm  may  be  summarized  as 
follows:  The  relations  of  Finch  to  the  bank 
had  their  inception  In  the  several  loan  trans- 
actions referred  to  In  the  statement  He 
testified  that,  about  the  time  he  executed 
the  note,  he  had  come  to  the  conclusion  that 
he  had  not  been  successful  in  hia  farming 
operations,  and  for  this  reason  it  would  be 
better  to  lease  the  land  and  allow  the  rent- 
als to  be  paid  to  the  bank  to  be  applied, 
first,  to  the  payment  of  taxes  and  other 
chaiges,  and  then  to  the  discharge  of  his 
Indebtedness.  He  was  then  solicited  by  the 
officers  of  the  bank  to  execate  the  deed ;  the 
claim  b^g  that  this  would  be  a  better  secur- 
ity than  the  mortgages,  and  would  leave 
Finch  in  a  better  position  to  follow  some 
profitable  pursuit  elsewhere.  He  agreed  to 
do  this  upon  the  condition  that  the  bank 
would  give  him  a  written  defeasance.  This, 
Mr.  Gohn,  the  cashier  of  the  bank,  and  who 
acted  for  It,  agreed  to  do.  Though  the  deed 
was  executed  and  delivered,  the  defeasance 
was  not  Finch  did  not  insist  upon  having 
it,  because,  as  he  says,  he  trusted  Mr.  Gohu's 
assurances,  when  he  subsequently  demand- 
ed it,  that  the  bank  would  not  take  any  ad- 
vantage of  him.  The  understanding  was 
that,  apart  from  the  change  in  the  form  of 
the  security,  the  relation  of  mortgagor  and 
mortgagee  between  himself  and  the  bank 
would  remain  unchanged,  he  being  at  liber- 
ty at  any  time  to  discharge  the  Indebtedness 
and  redeem  the  land,  or  sell  it  to  any  pur- 
chaser he  might  find.  The  bank  kept  the 
notes  imcanceled,  collected  the  rents,  paid 
the  taxes,  and  credited  the  balance  upon  the 
indebtedness,  keeping  an  account  under  the 
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tlOe  "C  U  Fincb,  RentBl  Ac."  When  the 
tnmsfer  was  made  to  the  deceased,  with  the 
notes  and  mortgages,  the  notes,  except  the 
smaller  oDe,.  .showed,  by  memoranda  attach- 
ed, the  amoimt  of  principal  and  interest  due 
to  December  81, 1910.  The  memorandum  at- 
tached to  ttie  oldest  note  contained  the  note- 
tlon:  "Secored  by  first  mortgage."  The  sec- 
mid  note  had  atteched  to  it  a  similar  muno- 
randnm,  reciting:  "This  note  is  secured  by 
mortgage  sent  yon  tor  fl.772^,  which  mort- 
gage also  secures  a  note  for  $145.00  of  Finch 
and  Stafford,  which  note  has  been  paid,  ont 
of  rentel  account;  hence  the  note  No.  687, 
91.627.26,  is  the  only  one  to  be  considered  in 
connection  with  this  mor^;age."  The  small 
note  bore  upon  its  face  the  notetlon:  "Pd. 
12 — 80 — ^1910^ — and  a  memorandum  attached 
recited:  "HiIb  note  (^edited  and  charged 
flndi  Rental  Ac.  Dec.  29  (80)  1910.'*  There 
are  other  similar  circumstances  disclosed  by 
the  iHKtks  of  the  bank  which,  tftken  with  the 
fiw^olng  recitals,  point  strong  to  (he  con- 
durion  that  the  transactlfms  betweoi  It  and 
Finch  were  never  regarded  as  having  been 
merged  In  a  settlement  and  discharge  of 
Fin<^,  bnt  that  he  was  regarded  all  the  while 
by  the  bank  as  stUl  Ito  debtor.  This  con- 
ehudim  is  fortified  indirectly  by  the  fact  that 
OD  February  8, 1911,  within  a  month  fr<»n  the 
date  of  the  transfer  to  her,  the  deceased  in- 
stitnted  this  action  to  foredose  the  mort- 
gages. This  tact  furnishes  a  presumption 
that  she  regarded  herself,  upon  the  Informa- 
tkm  ncdTed  from  the  bank,  as  being  substt* 
tuted  In  ito  place  as  mort^igee.  It  Is  fur* 
ther  todlrectly  fortified  by  the  fact  that, 
while  the  officers  of  the  bank  who  conducted 
Oie  transaction  with  Finch  must  be  presumed 
to  hare  bejtsi  men  of  experience  and  buslneBS 
capacity,  and  knew  the  ilghta  of  the  bank, 
they,  neTeitheless,  Just  prior  to  the  transfer 
to  deceased,  had  en^loyed  an  attorney  to 
bring  an  action  tor  the  foreclosuier  of  the 
morlsagea.  Added  to  these  drcomstances 
is  the  fact  tliat,  at  the  time  the  deed  was 
executed  to  the  bank,  no  consideration  was 
paid  for  It  to  Finch,  either  in  the  form  of  di- 
rect payment  or  by  a  credit  upon  his  Indebt- 
edness to  the  baidi.  On  tbe  other  hand,  Mr. 
Oohn,  the  cashier,  and  Mr.  Smitli,  the  ac- 
countant of  the  bank,  who  overheard  a  part 
of  the  negotlatlws,  both  testified  that  Bliuh 
orecnted  the  deed  In  order  to  discharge  his 
Indebtedness  to  the  bank,  and  to  avoid  the 
^lense  of  foreclosure,  without  any  reserva- 
tion except  to  exact  a  promise  from  Mr. 
Gohn  that  the  bank  would  not  sell  the  land 
to  the  defendant  Adtirae  Vian  Finch;  tt^ 
reascHi  b^g  that,  though  Finch  had  thereto- 
fore cohabited  with  ber  and  held  her  out  as 
Us  wife,  die  was  not.  in  fact,  such,  and  for 
this  reason,  and  because  of  his  enmity  to- 
ward hw,  growing  ont  of  their  separation, 
he  did  not  desire  her  to  acquire  the  property. 
Roth  testified  that  Ihls  ivomise  was  made  in 
writing;  but  that  the  writing  vraa  not  sign- 
ed. Aa  to  why  tbe  bank  retained  the  notes 
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and  mortg^ea,  both  explained  that  the  pur- 
pose was  to  enable  the  bank  to  foreclose  the 
mortgages  and  thus  forestell  any  claim  to 
dower  in  tbe  land  by  Adelene  Tlan  Finch,  in 
the  event  she  appeared  to  be  Finch's  lawful 
wife;  she  having  refused  to  Join  in  the 
deed.  This  explanation.  If  true  and  accept- 
ed as  satisfoetory,  so  f&r  as  concerns  the  first 
mortgage  because  at  the  time  of  ito  execu- 
tion Finch  was  admittedly  a  single  man,  does 
not  explain  the  retoitlon  of  the  second 
mortgage  and  the  notes  secured  by  It  After 
FlniA  removed  hla  residence  to  Silver  Row 
counfy,  he  did  not  again  visit  the  bank,  nor 
did  he  make  any  inquiry  of  It  as  to  the  con- 
dition of  his  indebtedness  to  It  Mr.  Smith 
explained  that  the  account  of  the  bank  was 
kept  as  it  was  In  order  that  the  actual  cost 
of  the  land  to  the  bank  might  at  any  time 
be  ascertainable.  Nether  he  nOr  Mr.  Gohn 
offered  any  explanation  of  the  tact  that 
credits  were  Indorsed  on  the  notes,  and  that 
they  were  otherwise  treated  as  if  they  rep- 
resented continuing  UablUtles  against  Finch. 
Both  explained  that  they  were  transferred 
to  the  deceased  In  order  that  she  might  use 
th«D  to  cut  ott  the  possible  claim  by  Adelow 
Vian  Flndi. .  Bnt  that  deceased  did  not ,  so 
understand  the  transactlcm  Is  clear,  because^ 
as  above  steted,  in  her  original  complaint  Sbe 
sought  to  charge  Finch  personally  for  the 
amount  of  the  notes,  and  sought  a  deficiency 
Judgment  for  any  balance  of  tbe  amount  not 
sattofied  by  a  sale  of  the  land.  There  was 
some  evidence  as  to  the  value  of  the  land 
both  at  the  time  fiie  deed  was  executed  and 
at  the  time  of  the  trial  At  the  date  of 
Finch's  deed,  Ito  value  was  not  largely  in  ex- 
cess of  the  amount  of  bis  indebtedness;  at 
the  date  of  the  trial  ito  value  had  greatly 
increased.  On  the  wholes  while  it  must  be 
admitted  that  Finch's  conduct  subsequent  to 
the  execution  of  his  deed  is  not  altogetlier 
conslstoit  with  his  testimony  glvoi  at  the 
trial,  it  is  Impossible  to  harmonize  the  ad- 
mitted fftcts,  as  shown  by  the  reco^  of 
the  bank  and  the  conduct  of  ito  officers,  with 
any  other  theory  than  that  Finch's  deed  was 
not  intended  by  him,  ma  accepted  by  the 
bank,  as  a  conveyance  of  the  title  in  payment 
of  his  indebtedness,  bnt  was  intoided  and 
accepted  as  an  additional  security.  The  con- 
clusion cannot  be  avoided  that  the  bank  re- 
tained the  notes,  not'  for  the  purpose  stated, 
but  as  represoitlng  continuing  liabilities; 
otherwise  the  giving  ot  the  deed  operated  as 
a  discharge  of  them,  as  well  as  tne  mortgages 
themselves,  and  none  of  them  could  thereaft- 
er be  made  the  basis  of  1^1  proceedings 
fbr  any  purpose.  Judgmento  could  not  be 
secured  upon  the  notes  as  against  Adelene 
Tlan  Finch,  because  she  had  not  signed  them. 
Having  been  paid,  they  represented  no  valid 
claim  against  Finch. 

[S]  The  rule  applicable  to  this  class  of  cas- 
es is  steted  by  Mr.  Devlin  In  his  work  on 
Deeds,  as  follows:  "If  the  Indebtedness  re- 
mains uncanceled,  the  conveyance  (absolute 
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deed)  Is  treated  In  eqydtj  as  a  mortgage, 
thougb  the  grantee  may  not  r^ard  it  as 
Ruch ;  but  he  cannot  hold  the  ahsolnte  title 
without  at  the  same  time  relinquishing  the 
right  to  compel  payment  on  the  deed."  3 
Devlin  on  Deeds,  S  1120.  See,  also,  Marshall 
V.  Thompson,  39  Minn.  137,  30  N.  W.  309; 
StmpBOtt  T.  First  Nat  Bank,  93  Fed.  309.  35 
a  a  A.  306;  Harmon  r.  Banking  Co..  60 
Or.  60,  118  Paa  188;  Sntphen  t.  Cnshman, 
36  lU.  186;  3  Jones  on  Mortgages,  325;  27 
Cyc  1011,  1012. 

[7]  The  burden  is  upon  htm  who  alleges 
that  a  deed  absolute  on  Its  fftce  la  a  mort- 
gage to  estabUEOi  the  fact  by  clear  and  con- 
vincing evidence.  Gassert  v.  Bo^,  7  Mont 
686,  19  Pac.  281,  1  U  B.  .A.  240.  Tet  this 
bnrdra  is,  we  think,  fully  sustained  when  It 
Is  made  to  appear  that  the  d^  secured  re- 
mains uncanceled,  and  is  treated  as  an  ectst- 
Ing  Indebtedness,  and  the  relations  of  the 
parties  remain  unchanged  after  the  delivery 
of  the  deed. 

[t]  If  It  appears  tiut  the  antecedent  debt 
has  been  canceled,  or  It  Is  agreed  upon  the 
execution  of  the  deed  that  this  is  to  be  done, 
the  rrtentlon  of  the  evidence  of  the  debt 
by.  the  mortgagee  Is  subject  to-  enrianatlon. 
Larson  r.  Dutiel.  14  S.  D.  476,  85  N.  W.  1006 ; 
Harmon  v.  Banking  Co.,  supra.  When,  how- 
ever, the  mortgage  indebtedness  is  left  un- 
canceled, and  is  held  by  the  mortgagee  as  a 
liability  against  the  mortgagor,  and  pro- 
ceedings are  Instituted  to  enforce  it,  no  ex- 
planation can  suffice  to  forestall  the  con- 
clusion that  the  relation  between  the  inrtles 
of  mortgagor  and  mortgagee  theretofore  es- 
tablished remains  unchanged.  Whether  the 
debt  has  been  discharged  Is  one  of  the  crucial 
tests  by  which  the  rights  of  the  parties  are 
to  be  determined.  Harmon  v.  Banking  Co., 
and  Sntphen  v.  Cnshman,  supra. 

The  order  Is  affirmed. 

HOLLOWAY  and  SANNEB,  JJ.,  concur. 


(49  Mont.  29) 

STATE  ex  rel.  GENERAL  BLBCTEIC  CO. 
v.  ALDERSON,  Secretary  of  State. 

(Supreme  Court  of  Montana.   March  25,  1914.) 

1.  Taxation  fi  40*)— Fses  Imposed  ok  Cob- 

POKATIONS— VAXIDITY  . 

The  fee  imposed  by  Rev.  Codes,  {  165,  fixing 
fees  for  the  recording  and  filing  of  certificates 
of  incorporation,  based  on  the  amount  of  capi- 
tal stock,  is  not  a  tax,  within  Const,  art  12, 
1,  7,  11,  providing  for  the  levy  and  collection 
of  taxes  by  general  law,  or  within  Rev.  Codes,  IS 
1!490,  2502,  requiring  all  taxable  property  to  be 
assessed  at  Its  full  cash  value,  but  la  an  impost, 
an  excise,  or  license  tax  exacted  from  every  cor- 
poration, domestic  or  foreign,  for  the  privilege 
of  doing  bueiness  within  the  state,  and  is  au- 
thorized by  Const,  art.  12,  |  1,  empowering  the 
Legislature  to  impose  a  licence  tax  on  persons 
and  corporations  doing  bnsinras  In  the  state. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  68-89;  Dee.  Dig.  S  40.*] 


2.  COBPOBATIONS  (S  636*)— EOREIOR  OOBPOltA- 

TI0N8— Right  to  Do  Business. 

The  right  of  a  foreign  corporation  to  engage 
in  purely  local  private  business  in  the  state  is 
a  matter  of  grace  on  the  part  of  the  estate,  and. 
in  the  absence  of  any  contract  right  giving  a 
foreign  corporation  the  right  to  engage  in  hxua- 
nesB  in  the  state,  the  state  may  exclude  it,  or 
may  attach  conditions  which  are  unreasonable 
or  which  transgress  a  constitutional  guaranty 
secnred  to  the  corporation  In  the  state  of  its 
domicile. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  88  2505-2509,  2571;  Dec  Dig.  | 
636.*] 

3.  COBPOBATIONS  (8  648*)— FOBEIOK  OOBPOBA- 
TI0N8— LiCBHSB  WEES, 

A  decision  of  the  Supreme  Court  that  Bev, 
Codes,  {  165,  imposing  a  fee  for  the  recording 
and  filinfC  of  certificates  of  incorporation,  does 
not  permit  the  imposition  of  the  fee  on  a  foreign 
corporation  seeking  to  engage  in  interstate  com- 
merce in  the  state  does  not  prevent  the  Secre- 
tary of  State  from  insisting  on  the  payment  of 
the  fee  for  recording  and  filing  the  certificate 
of  a  foreign  corporation  intending  to  engage 
solely  in  private  intrastate  business. 
-  [Ed.  Note.— For  other  cases,  see  CorporatlonB, 
Cent.  Dig.  8  2516;  Dec  Dig.  8  648.*] 

4.  CONSTITUTIONAI,  LaW  (§  48*)— VALXOTTT  OF 

Statutes— CoNSTBtrcnoN. 

The  court  In  construing  a  atatnte,  will 
adopt  that  construction  which,  without  doing 
violence  to  the  fair  meaning  of  the  language, 
will  render  the  statute  valid. 

['Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  8  46;  Dec.  Dig.  8  48.*] 

5.  COBPOBATIONS  ($  648*)— FOBBXQR  COBPOBA- 
TIONS—BlGHT  TO  Do  Business— SiATUTOBT 

Beoulations. 

Rev.  Codes,  8  1^,  Imposing  fees  for  the 
recording  and  filing  of  certificate  of  Incorpora- 
tion of  any  foreign  corporation,  must  be  con- 
strued to  apply  only  to  foreign  corporations 
seeking  to  conduct  strictly  private  intrastate 
business,  and  not  to  foreign  corporations  seeking 
to  engage  in  interstate  commerce  in  the  state, 
and,  so  construed,  the  statute  is  valid. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  8  2516;  Dec  Dig.  |  648.*] 

Mandamus  by  the  State,  on  relation  of  the 
Generalv  Electric  Company,  against  A.  M. 
Alderson,  Secretary  of  State,  to  compel  the 
latter  to  file  a  copy  of  relator's  charter, 
and  a  certificate  appointing  an  ageat,  and  his 
acceptance.  Dismissed. 

Gunn,  Basch  &  Hall,  of  Helena,  for  relat- 
or. D.  M.  Kelly,  Atty.  Gen.,  and  W.  H.  Poor- 
man,  Asst  Atty.  Gen.,  for  respondent 

HOLLOWAY,  J.  The  General  Electric 
Company  Is  a  New  York  corporation  with  a 
capital  stock  of  the  par  value  of  ^01,378.600, 
and  owns  property  of  the  value  of  more  than 
$100,000,000,  all  located  In  states  other  than 
Montana.  Desiring  to  conduct  business  in 
this  state,  the  company  tendered  to  the  Secre- 
tary of  State,  for  filing,  a  duly  authenticated 
copy  of  its  charter,  a  properly  verified  stete- 
ment  a  duly  executed  certificate  appolntliv 
an  agent,  and  the  agent's  acceptance  of  the 
office,  together  with  a  fee  of  $18.  The  Secre- 
tary of  Stete  refused  to  file  any  of  the  papws 
unless  a  fee  of  $10,322.86  was  paid;  hence 
this  proceeding. 


*For  other  cases  see  same  topic  and  Motion  NUMBER  ia  Dec.  Dig-  A  Am.  Dig.  Key-No.  Series  ft  Rtjf'r  Indezw 
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Sl-cUods  4413  and  4414,  Bevlsed  Codes,  pro- 
vide that  a  foreign  corporation  of  tbe  char- 
acter of  this  one,  before  doing  business  in 
this  state,  must  file  with  the  Secretary  of 
State:  (a)  A  duiy  authenticated  copy  of  its 
cliarter;  (b)  a  verified  statement  showing  the 
amonnt  of  its  capital  stock,  Its  assets,  liabil- 
Itiee,  etc.;  (c)  a  certiflcate  appointing  a  local 
agent  npon  whom  service  of  process  can  be 
made;  and  (d)  the  written  consent  of  the 
agent  to  act.  Section  165,  Revised  Codes, 
fixes  the  fees  wlilch  the  Secretary  of  State 
sliall  collect  as  follows:  "IV.  For  recording 
and  filing  each  certificate  of  Incorporation 
and  each  certificate  of  Increase  of  capital 
stock,  the  following  amounts  shall  be  charg- 
ed: Amounts  up  to  $100,000.00,  fifty  cents 
per  thousand  dollars.  Additional  from  $100,- 
000.00  to  $250,000.00,  forty  cents  per  thou- 
sand doUars.  Additional  from  $250,000.00 
to  $600,000.00,  thirty  cents  per  thousand  dol- 
lars. Additional  from  $500,000.00  to  $1,000,- 
000.00,  twenty  cents  per  thousand  dollars. 
Additional  over  $1,000,000.00,  ten  cents  per 
ttaoraand  dollars.  Providing  that  no  fee  for 
filing  any  articles  of  Incorporation  or  in- 
crease of  capital  stock  shall  be  less  than  $20.- 
00,  except  reUgious  societies,  churches,  and 
organizations  for  religions  purposes,  not 
havfng  a  capital  stock,  and  not  being  organ- 
ised for  the  purpose  of  profit  •  •  *  X. 
For  filing  each  certified  copy  of  charter  or 
articles  of  incorporation  of  any  foreign  cor- 
pontion,  the  same  fee  shall  be  charged  as  Is 
provided  for  In  article  IV  of  this  section,  for 
domestic  corporations." 

It  Is  conceded  that  tbe  papers  tendered  for 
filing  were  properly  prepared  and  tendered, 
aod  that  the  amount  of  tbe  fee  demanded  is 
correct,  according  to  the  schedule  above. 
We  are  also  advised  by  counsel  that  the 
business  to  be  conducted  by  relator,  If  admit- 
ted into  this  state,  will  be  strictly  private, 
local,  or  intrastate  business,  and  we  are 
ttiereby  relieved  from  any  consideration  of 
questions  affecting  Interstate  commerce  or 
agencies  of  the  government  It  Is  insisted 
however,  that  section  165  above  la  Invalid, 
as  applied  to  this  relator  and  other  foreign 
corporations  similarly  situated,  because  It 
seeks  to  impose  a  tax  upon  proper^,  none 
of  which  is  within  the  state  or  within  the 
Jurisdiction  of  tbe  taxing  power  of  the  stale ; 
and  it  Is  Insisted  that  this  doctrine  Is  estab- 
lished and  further  discussion  foreclosed  by  the 
ded^on  In  Chicago,  M.  A  St  P,  Ry.  Co.  v. 
Swindlehurst,  47  Mont  119,  130  Pac.  966. 
That  case  was  determined  upon  an  agreed 
statement  of  fftcts  which  recited  that  the 
Chicago,  Milwaukee  &  St  Paul  Railway  Com- 
pany Is  a  Wisconsin  corporation,  engaged  as 
a  common  carrier  in  Interstate  commerce, 
and  owning  and  operating  lines  of  railway  In 
South  Dakota  and  other  states;  that  the 
Chicago,  Milwaukee  &  Puget  Sound  Railway 
Company  Is  a  Washington  corporation,  like- 
wise engaged  in  interstate  oommeroe  as  a 
common  earxlar  and  owning  and  operating  a 


line  of  road  from  the  Puget  Sound  across  Mon- 
tana to  Mowbrldge,  S.  D.,  where  it  connects 
with  the  road  first  named  above;  that  the 
Milwaukee  Company  was  then  about  to  pur- 
chase tbe  line  of  the  Puget  Sound  Company, 
and  desiring  to  secure  the  advantages  af- 
forded by  section  4299,  Revised  Codes,  teu- 
dered  to  the  Secretary  of  State  a  copy  of  Its 
charter  and  $1  as  a  filing  fee.  The  Secretary 
of  State  declined  to  file  the  paper  unless  a 
fee  of  $23,447.31,  computed  under  subdivi- 
sions IV  and  X  of  section  165,  Revised  Codes, 
was  paid.  It  was  assumed  that  it  was  nec- 
essary fbr  the  Wisconsin  corporation  to  file 
a  copy  of  Its  charter  with  the  Secretary  ot 
State.  It  was  contended  by  Its  counsel  that 
tbe  exaction  of  a  fee  under  section  165,  Re- 
vised Codes,  based  upon  the  entire  capita) 
stock,  interfered  with  the  Interstate  business 
of  the  company  and  imposed  a  tax  upon  prop- 
erty situated  without  the  state  of  Montana. 
After  stating  tbe  questions  involved  and  the 
oontentlOD  of  the  railway  company,  this 
court,  speaking  through  tbe  Chief  Justice, 
said:  "The  question  submitted  for  decision 
is  whether  section  165  is  invalid  for  either 
or  both  reasons  assigned."  Reference  was 
then  made  to  the  decisions  In  Western  Union 
Tel.  Co.  V.  Kansas,  216  U.  S.  1,  30  Sup.  Ct. 
190,  54  L.  Ed.  355,  PuUmao  Co.  v.  Kansas, 
216  U.  S.  56,  30  Sup.  Ct  232,  54  L.  Ed. 
378,  Ludwlg  V.  Western  Union  Tel.  Co.,  216 
U.  S.  146,  30  Sup.  Ct.  280,  64  L.  Ed.  423,  and 
International  Text-Book  Co.  v.  Plgg,  217  U.  S. 
91,  30  Sup.  Ct  481,  54  L.  Ed.  678,  27  L.  R.  A. 
(N.  S.)  408,  18  Ann.  Cas.  1103,  and  of  these 
It  was  remarked:  "These  cases,  particularly 
the  first,  are  directly  In  point"  A  review  of 
those  cases  was  then  made,  and  It  was  said: 
"This  court  Is  concluded  by  these  decisions, 
and  hence  must  declare  section  165,  supra. 
In  so  far  as  it  applies  to  foreign  corpora- 
tions seeking  to  engage  In  Interstate  com- 
merce In  this  state,  inoperative  and  void.** 
Nothing  whatever  Is  said  in  the  opinion  upon 
the  contention  made  that  tbe  statute  seeks 
to  impose  a  tax  upon  property  ot  the  com- 
pany without  the  state,  and  that  questloD 
will  now  be  treated  as  res  Integra. 

That  the  fee  demanded  by  section  165  is 
not  a  property  tax  at  all  Is  plainly  apparent. 
Article  12  tSt  our  state  Constitution  provides 
for  public  revenue  to  be  raised  by  taxation. 
Section  1  enjoins  npon  the  I^egislature  tbe 
duty  to  prescribe  such  regulations  as  will 
secure  a  just  valuation  for  taxation  of  all 
property,  except  such  as  is  or  may  be  ex- 
empt  Sections  11  and  7  provtde: 

"Sec.  11.  Taxes  shall  be  levied  and  col- 
lected by  general  laws  and  for  public  purpos- 
es only.  They  shall  be  uniform  upon  the 
same  class  of  subjects  within  the  territorial 
limits  of  the  authority  levying  the  tax." 

"Sec.  7.  The  power  to  tax  corporations  or 
corporate  property  shall  never  be  relinquish- 
ed or  suspended,  and  all  corporations  In  this 
state,  or  doing  business  therein,  shall  be  sub- 
ject to  taxation  for  state,  county,  school. 
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municipal  and  other  purposes,  on  real  and 
personal  property  owned  or  used  by  them  and 
not  by  this  Constitution  exempted  from  taxa- 
tion." 

The  rate  of  taxation  for  state  purposee  U 
fixed  by  section  9,  as  amended,  and  can  never 
exceed  2%  mills  on  each  dollar  of  valuation. 
The  property  exempt  from  taxation  is  enumer- 
ated in  section  2499,  Revised  Codes.  Section 
2502  provides:  "All  taxable  property  mast  be 
assessed  at  Its  full  cash  value.   *   •   «  " 

[1]  The  fee  demanded  by  section  1^  Is 
graduated  according  to  the  par  value  of  the 
company's  cai^tal  stock,  without  reference 
to  the  full  cash  value  of  tbe  property  owned 
by  the  corporation.  For  instance:  A  corpo- 
ration with  a  capital  stock  of  $100,000  is  re- 
quired to  pay  only  $50,  though  Its  property 
represented  by  that  capital  stock  may  be 
worth  a  million  dollars.  Furthermore,  this 
fee  Is  not  a  recurring  one;  it  is  demanded 
but  once.  That  the  ILegislature  did  not  treat 
it  as  a  property  tax  is  Indicated  by  the  fall- 
ure  to  provide  any  means  for  its  collection. 
A  foreign  corporation  may  be  denied  admis- 
sion here,  but  it  cannot  be  made  to  pay  tbe 
fee  in  tbe  same  sense  that  any  other  taxpay- 
Ing  Individual  or  corporation  may  be  coerced 
Into  paying  property  taxes.  This  fee  does 
not  become  a  lien  upon  any  property  which 
the  corporation  may  have  In  this  state,  as 
does  a  property  tax  under  section  2600,  Re- 
vised Codes.  The  amount  of  this  fee  Is  fixed 
by  law  and  does  not  vary  from  time  to  time, 
while  tiie  rate  of  taxation  for  property  taxes 
Is  fixed  by  the  Legislature  for  the  state  and 
by  the  county  boards  for  the  respective  coun- 
ties, and  varies  from,  year  to  year  with  tbe 
necessities  for  greater  or  less  revenue.  These 
considerations  Justify  our  conclusion  that 
the  fee  is  not  a  property  tax.  It  is  an  Im- 
post, an  excise,  or  a  license  tax  exacted  of 
every  corporation,  domestic  as  well  as  for- 
eign, engaged  In  Intrastate  business,  for  tbe 
privilege  of  doing  business  within  this  state, 
enjoying  tbe  protection  of  our  laws  and  the 
pecuniary  advantages  afforded  by  our  mar- 
kets. It  Is  authorized  by  our  state  Constitu- 
tion, which  declares:  "The  legislative  as- 
sembly may  also  Impose  a  license  tax,  both 
upon  persons  and  upon  corporations  doing 
business  In  the  state."  Article  |  1.  The 
par  value  of  the  capital  stock  is  merely  made 
the  standard  or  measuring  rod,  upon  the  as- 
sumption, whether  Justified  or  not.  that  the 
advantages  gained  by  corporations  In  trans- 
acting business  within  this  state  will  be  in 
some  measure  proportioned  according  to  tbe 
amount  of  the^r  capital  stock. 

We  are  unable  to  appreciate  the  distinction 
attempted  to  be  made  by  the  Supreme  Court 
of  the  United  States  between  the  Kansas 
statute,  considered  In  Western  Union  Tel. 
Co.  V.  Kansas,  above,  and  held  to  impose 
a  general  tax  upon  all  of  the  property  of  the 
company,  and  the  statute  of  Massachusetts, 
considered  In  Baltic  Mln.  Co.  v.  Common- 
wealth, 231  U.  S.  68,  31  U.  S.  19k  58  L.  Ed. 


1  — ,  and  held  to  be  a  mere  excise;  but,  if  we 
have  accurately  characterized  our  section  160 
above,  the  latest  pronouncement  by  that  court 
Justifies  the  existence  of  our  statute  and  the 
method  employed  for  determining  the  amount 
of  tbe  tax.  It  may  be  that  our  legislation  is 
unwise  in  failing  to  fix  a  reasonable  limit  up- 
on the  amount  to  be  exacted  from  any  one 
corporation;  but.  If  tbe  authority  Is  lodged 
in  the  state  to  exclude  the  relator  altogether 
or  to  impose  such  terms  to  its  admission  here 
as  may  seem  expedient,  then  tbe  amount  of 
the  fee  affords  no  tenable  ground  of  opposi- 
tion to  the  valldtl?  of  the  statute.  If  the 
amount  demanded  is  more  than  the  local,  pri- 
vate business  of  relator  will  Justify  It  pay- 
ing, the  tax  can  be  avoided  altogether  by  a 
renunciation  of  Its  intention  to  do  such  busi- 
ness. The  state  does  not  seek  to  compel  It 
to  eugage  In  business  here,  nor  does  It  at- 
tempt to  collect  this  fee  in  the  sense  .that 
property  taxes  or  ordinary  debts  may  be  en- 
forced. It  merely  says  to  tbe  relator:  You 
may  engage  in  local,  private  business  In  Mon- 
tana If  you  conform  to  tbe  conditions  im- 
posed ;  otherwise  you  must  stay  out. 

[2]  If  any  one  question  can  ever  be  deemed 
settled,  this  one  ought  to  be  settled,  viz.: 
That  a  foreign  corporation  engages  In  purely 
local,  private  business  in  this  state  as  a  mat- 
ter of  grace  on  the  part  of  the  state,  and  not 
as  a  matter  of  right  on  tbe  part  of  the  cor- 
poration. From  the  decision  in  Bank  of  Au- 
gusta V.  Earle,  13  Pet.  586.  10  L.  Ed.  274,  to 
tbe  present  day,  that  principle  has  been  an- 
nounced so  often  that  further  discussion  of  it 
ought  to  be  deemed  foreclosed. 

In  Paul  V.  Virginia,  8  Wall.  168.  19  L.  Ed. 
367,  the  court.  In  considering  the  status  of  a 
foreign  corporation,  said:  "The  recognition 
of  its  existence  even  by  other  states,  and  tbe 
enforcements  of  Its  contracts  made  therein, 
depend  purely  upon  tbe  comity  of  those  states 
— a  comity  which  Ls  never  extended  where 
the  existence  of  the  corporation  or  the  exer- 
cise of  Its  powers  are  prejudicial  to  their 
Interests  or  repugnant  to  their  policy.  Hav- 
ing no  absolute  right  of  recognition  In  other 
states,  but  depending  for  such  recognition 
and  the  enforcemrat  of  Its  contracts  upon 
their  assent,  It  follows,  as  a  matter  of  course, 
that  such  assent  may  be  granted  upon  such 
terms  and  conditions  as  those  states  may 
think  proper  to  Impose.  They  may  exclude 
the  foreign  corporation  entirely;  they  may 
restrict  its  business  to  particular  localities; 
or  they  may  exact  such  security  for  the  per- 
formance of  Its  contracts  with  tbelr  (dtlzena 
as  In  tbelr  Judgment  will  best  promote  the 
public  Interest  The  whole  matter  rests  In 
their  discretion." 

In  Hooper  v.  California,  155  U.  S.  648, 
15  Sup.  Ct  207,  39  L.  Ed.  297,  there  was  In- 
volved tbe  right  of  tbe  state  to  exact  a  li- 
cense fee  and  certain  security  from  a  foreign 
corporation  seeking  to  engage  In  business  in 
California,  and  of  that  right  tbe  court  said; 
"The  state  of  California  has  the  power  to 
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delude  foreign  Insurance  companies  alto- 
gether from  her  territory,  whether  they  were 
formed  for  tlie  purpose  of  doing  a  Are  or  a 
marine  business.  She  has  the  power,  it  she 
allows  any  such  companies  to  enter  her  con- 
fines, to  determine  the  conditions  on  which 
the  entry  shall  be  made.  And,  as  a  neces- 
sary consequence  of  her  possession  of  these 
powers,  she  has  the  right  to  enforce  any  con- 
ditions Imposed  by  her  laws  as  preliminary 
to  the  transaction  of  business  within  her  con- 
fines by  a  foreign  corporation,  whether  the 
bosinees  is  to  t>e  carried  on  through  oflScers 
or  through  ordinary  agents  of  the  company, 
and  she  has  also  the  further  right  to  prohibit 
a  citizen  from  contracting  within  her  juris- 
diction with  any  foreign  company  which  has 
not  acquired  the  prlvll^e  of  engaging  in 
business  therein,  either  In  bis  own  behalf  or 
throng  an  agent  empowered  to  that  end." 
The  doctrine  was^eaffirmed  In  Waters-Pierce 
Oil  Co.  T.  Texas,  177  U.  S.  28,  20  Snp.  Ot. 
018.  44  L.  Ed.  657. 

No  right  guaranteed  by  the  Constltiition  of 
the  United  States  has  been  found  more  con- 
veniently useful  to  corporations  than  the 
provision  conferring  upon  federal  courts  ju- 
risdiction of  controversies  arising  between 
citizens  of  different  states,  and  yet  a  state 
statute  has  been  upheld  which  provides  for 
revoking  the  license  of  a  foreign  corporation 
engaged  in  local,  private  business.  If  it  re- 
moves a  cause  to  the  federal  courts.  Doyle 
V.  Continental  Ins.  Co.,  91  TT.  S.  SSS,  24  L. 
Ed.  148 ;  Security  Mut  life  Ina.  Co.  v.  Pre- 
wltt,  202  TT.  S.  246,  26  Sup.  Ot  619,  60  L. 
Ed.  1013,  6  Ann.  Cas.  317. 

The  foregoing  would  seem  to  Justify  the 
conclusiou  that,  in  the  absence  of  any  con- 
tract rtfdit  on  the  part  of  this  relator  to  en- 
gage in  business  here,  the  state  might  ex- 
clude It  altogether,  and,  as  the  corollary  of 
that,  might  accomplish  the  same  purpose  by 
attaching  Impossible  conditions,  or  conditions 
laltogetber  unreasonable,  or  which  transgress 
some  constitutional  guaranty  secured  to  the 
company  in  the  state  of  Its  domicile. 

However,  In  Baltic  Mln.  Go.  v.  Common- 
wealth, above,  the  authority  of  the  state  over 
the  foreign  corporation  appears  to  be  made 
to  depend  somewhat  upon  the  validity  of  the 
reason  which  it  assigns  for  Its  action,  as  evi- 
denced by  the  following:  "For  example,  a 
state  may  not  say  to  a  fordgn  corporation: 
Too  may  do  business  within  our  borders  if 
you  permit  your  property  to  he  taken  with- 
ont  due  process  of  law.  *  *  *  To  allow 
'  a  etate  to  exendse  such  authority  would  per- 
mit it  to  derive  of  fundamental  rights  those 
mtttled  to  the  protection  of  the  Constitution 
in  every  part  of  the  Union."  Whatever  may 
finally  be  determined  to  be  the  extent  of 
state  control  over  a  foreign  corporation  sit- 
uated as  relator  Is,  we  are  satisfied  that  the 
exaction  demanded  in  this  instance  does  not 
infringe  upon  any  right  of  this  relator  which 
la  guaranteed  to  it  by  the  Gonstitntlon  or 
Laws  of  the  United  States,  and  that  the  state 


may  rightfully  say :  Tou  may  come  Into  this 
state  and  engage  in  local,  private  bostoess 
only  on  condition  that  yon  pay  the  fee  re- 
quired under  section  165,  above.  Kehrer  v. 
Stewart.  197  U.  S.  60,  25  Sup.  Gt  403.  49  L. 
Ed.  603;  Allen  v.  Pullman  Co..  191  U.  S.  171. 
24  Snp.  Ot  30,  48  If.  Ed.  184;  Pullman  Go. 
T.  Adams.  189  U.  S.  420,  23  Sap.  Gt  494,  47 
L.  Ed.  877. 

[3]  But  It  Is  urged  that.  iAnoe  section  165 
above  has  been  declared  to  be  invalid,  the 
Secretary  of  State  did  not  have  any  authori- 
ty fOT  demanding  the  fee  which  he  attempt- 
ed to  collect  in  this  instance^  Assuming  the 
premise,  the  conclusion  Is  Inevitable;  but  we 
are  not  prepared  to  agree  with  connsd  that 
section  165  was  held  to  be  invalid  in  the 
Swlndlehnrst  Case,  above,  though  It  must  he 
conceded  at  once  that  there  Is  to  be  found,  in 
the  language  employed  In  the  opinion,  some 
Justification  for  the  argument  now  advanced. 
That  was  an  action  to  recover  a  filing  fee 
paid  under  protest  and  the  one  question  pre- 
sented for  detenninatlon  was :  Can  the  Sec- 
retary of  State  demand  the  fee  mentioned 
in  section  165,  subds.  lY  and  X.  from  a  for* 
elgn  corporation  seeking  to  oigage  In  Inter- 
state commerce  In  this  state?  We  held  that 
he  cannot,  because  to  permit  him  to  do  so 
would  ImiMse  a  burden  upon  Interstate  com- 
merce, and  we  epitomized  our  conclusion  In 
the  one  sentence:  •'This  court  •  •  • 
must  declare  section  165,  supra,  in  so  far 
as  it  applies  to  foreign  corporations  seeking 
to  engage  in  interstate  commerce  In  this 
state,  Inoperative  and  void."  In  our  opinions 
we  do  not  always  employ  language  exactly 
apposite.  The  result  rather  than  the  form 
of  expression  is  the  factor  kept  in  view,  and 
Is  the  factor  which  ought  to  be  considered 
alone  in  determining  what  was  decided  in 
any  given  case.  But.  If  we  erred  in  our 
form  of  expression  or  in  the  reasons  which 
prompted  our  conclusion,  no  false  pride  will 
deter  us  In  the  least  from  making  correction 
at  the  earliest  possible  opportunity. 

[4]  It  is  an  elementary  rule  of  ccmsUtu- 
tlonal  law  and  of  statotory  construction  that 
the  court  shall  adopt  that  construction  of  a 
given  state  statute  which,  without  doing  vio- 
lence to  the  fair  meaning  of  the  words  used, 
brings  the  statute  Into  harmony  with  the  pro- 
visions of  the  Constitution  and  laws  of  the 
United  States.  Grenada  County  Supervisors 
V.  Brogden,  112  U.  S.  261,  5  Sup.  Ot  125,  28 
h.  Ed.  704.  It  will  not  be  assumed  that  our 
Legislature  Intended  to  usurp  i>owers  pro- 
hibited to  It  (Sykes  v.  Mayor,  65  Miss.  115) ; 
and,  since  it  had  been  determined  long  prior 
to  the  enactment  of  section  165,  above,  that 
such  an  exaction  from  an  interstate  carrier 
could  not  lawfully  be  made  by  a  state,  we 
must  assume  that  our  lawmakers  legislated 
in  view  of  the  declared  policy  of  the  law  and 
Intended  to  include  only  such  foreign  corpo- 
rations as  could  lawfully  be  subjected  to 
state  regulation  or  controL 
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[5]  It  Is  true  the  terras  used  In  section  165 
are  general,  "any  foreign  corporation" ;  but 
these  general  words  are  to  be  construed  so 
as  to  bring  the  statute  Into  harmony  with 
controlling  statutory  or  constitutional  provi- 
sions rather  than  to  attach  to  them  a  mean- 
ing which  assumes  that  the  legislative  as- 
sembly Intended  to  usurp  a  power  specifical- 
ly denied  to  it  by  the  Constitution  of  the 
United  States.  MarshaU  v.  Grimes,  41  Miss. 
27.  This  rule  was  enforced  In  Ford  v.  Great 
FaUs,  46  Mont  292,  127.  Pae.  1004,  where  we 
considered  the  provisions  of  section  3386, 
Revised  Codes,  which  in  terms  subject  all 
property  within  a  given  district  to  the  tax 
for  special  improvements.  We  held  that, 
since  the  Legislature  could  not  authorize  a 
tax  or  assessment  against  property  of  the 
United  States,  the  general  terms  of  the  stat- 
ute would  be  held  to  Include  only  such  prop- 
erty as  could  be  made  subject  to  the  assess- 
ment The  distinction  between  section  165, 
above,  and  the  statute  considered  In  State  v. 
Northern  Pac.  Express  Co.,  27  Mont  419,  71 
Pac.  404,  94  Am.  St  Bep.  824,  and  the  as- 
sessment treated  in  State  v.  Western  Union 
Tel.  Co., -43  Mont  445,  117  Pac.  93,  is  too 
clear  to  require  comment 

To  have  been  technically  exact  we  should 
have  said  In  the  Swlndlehurst  Case  that  sec- 
tion 165  does  not  have  any  application  to 
foreign  corporations  seeking  to  engage  In 
Interstate  commerce  in  this  state.  This  Is 
our  holding,  and,  thus  stated,  the  statute  Is 
left  intact  to  apply  to  foreign  corporations 
over  wliicb  this  state  has  the  right  to  exer- 
cise some  degree  of  regulation  or  control. 

Our  conclusion  Is  that  the  Secretary  of 
State  was  fully  justified  in  demanding  the 
fee  under  BubdlTisIons  IV  and  X  of  section 
165,  and  for  this  reason  the  motion  to  quash 
the  alternative  writ  of  mandate  heretofore 
issued  Is  sustained,  and  this  proceeding  la 
dismissed. 

Dismissed. 

BBANTLT,  0.  J.,  and  SANNEK,  1.,  con- 
cur. 

(48  Uont  S91) 

LYON  T.  UNITED  STATES  PIDEt^ITT  & 
GUARANTT  CO. 
(Supreme  Court  of  Montane.   March  9,  1914.) 
I.  Hecbivebb  (8  218*)— Wrongful  Receivkb- 

SHIFS-^RlOHT  OF  ACTION  ON  BOND. 

To  authorixe  an  action  on  a  bond  given  to 
procure  the  ex  parte  appointment  of  a  receiver, 
conditioned  in  the  language  of  Rev.  Codes^  $ 
6701,  for  the  payment  of  all  damages  sustain- 
ed io  case  the  applicant  procured  the  appoint- 
ment wrongfully,  malicioiuly,  or  without  snffi- 
dent  cause,  it  was  not  neceBsary  that  it  should 
be  adjudicated  on  a  motion  to  vacate  the  receiv- 
ership that  the  appointmeat  was  procured  with- 
out sufficient  cause;  and,  if  such  adjudication 
was  required,  the  judgment,  in  an  action  for  a 

fiartnership  dissolution  and  accounting,  adjudg- 
Dg  that  defendant  was  the  owner  of  the  prop- 
erty, and  that  plaintilf  had  do  interest  therein, 
was  a  sufficient  adjudication  that  the  receiver- 
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ship  was  without  sufficient  cause,  especially  as 
a  receiver  will  be  appointed,  when  plaintiff  pre- 
sents a  sufficient  prima  facie  case,  without  in- 
quiring into  the  merits,  and  in  the  court's  dis- 
cretiou  may  not  be  vacated  though  the  essen- 
tial equities  of  the  complaint  are  demed. 

[Ed.  Note.— For  other  cases,  see  Recovers, 
Gent  Dig.  S  427 ;  Dec.  Dig.  {  218.*] 

2.  Rbcbivbbs  (8  58*)  —  Motion  to  Vacate  — 
Denial— Conclusiveness. 

In  an  action  for  a  partnership  diasolntion 
and  accounting,  an  order  denying  a  motion  to 
vacate  the  appointment  of  a  receiver  was  not 
conclusive  that  the  appointment  was  rightful 
so  as  to  defeat  an  action  on  the  bond,  where  it 
was  determined  by  the  judgment  tliat  plaintiff 
had  no  interest  in  the  property,  aa  the  only 
matters  involved  were  the  grounds  of  the  mo- 
tion, which  could  not  present  the  rightftitness 
of  the  appointment  as  dependent  upon  the  mer- 
its, and  the  merits  could  only  be  finally  deter- 
mined at  the  triaL 

[Ed.  Note.— For  other  cases,  see  Recdvera, 
Cent.  Dig.  §9  97-102;  Dec.  Dig.  8 

3.  Receivers  (8  218*)- Wbokofui.  Recmveb- 
SHiPs— Bight  of  Action  on  Bonh. 

In  an  action  for  a  partnershiip  dissolution 
and  accounting,  the  judgment  adjudging  that 
plaintiff  had  no  interest  in  the  property,  and 
ordering  the  receiver  to  deliver  it  to  defendant, 
did  not  recognize  die  validifey  of  the  receiver's 
appointment  so  as  to  defeat  an  action  on  the 
receivership  bond,  because,  Instead  of  discharg- 
ing the  receiver,  it  gave  him  a  lien  on  the  prop- 
erty for  his  fees,  and  required  him  to  make  a 
further  report,  since  he  could  not  be  discharg- 
ed until  the  property  was  delivered  and  a  report 
thereof  made  to  the  court;  his  right  to  fees, 
costs,  and  disbursements  did  not  depend  upon 
the  propriety  of  his  appointment,  and  the  pro- 
vision giving  him  a  lien  on  the  property,  though 
erroneous,  could  not  be  taken  advantage  of  Id 
an  action  on  the  bond. 

[Ed.  Note.— For  other  catea,  aee  ReceiTers, 
Cent  Dig.  8  427:  Dec.  Dig.  8  218.*] 

4.  Receivbbs  (S  57*)— Wbonqfui.  Recetvkb- 
sHiPs— Right  or  Action  on  Bond— Estop- 

PEL. 

In  an  action  for  a  partnership  dtssolntion 
and  accotmting,  an  order,  denying  a  motion  to 
vacate  Uie  ex  parte  appointment  of  a  receiver, 
based  on  procedural  grounds,  not  being  conclu- 
sive that  there  was  sufficient  cause  for  the  re- 
ceivership, defendant's  failure  to  appeal  there- 
from did  not  estop  him  to  question  the  pro- 
priety of  the  appointment  in  an  action  on  the 
receivership  bond. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  I  96;  Dec  Dig.  §  B7.«] 

5.  Judgment  (8  731*)  —  OoNCLuaivENESS  — 
Matters  Oonoluded. 

Where,  in  an  action  for  a  partnership  dis- 
solution and  accounting,  in  which  defendant  de- 
nied the  partnerebip  and  claimed  to  own  the 
property  involved,  plaintiff  alleged  the  value  of 
the  property  to  be  94,000,  while  defendant  de- 
nied that  its  value  exceeded  91t500,  a  judgment 
in  defendant's  favor  was  not  conclusive  as  to 
the  value  of  the  property  so  as  to  defeat  a  re- 
covery on  the  receivership  bond,  in  excess  of 
$1,500;  the  judgment  not  finding,  and  it  not 
being  necessary  to  a  determination  of  the  is- 
snes,  that  it  should  find  the  value  of  the  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  88  1259,  1261;  Dec.  Dig.  S  TSl*} 

6.  Beceuvebs  (8  218*)— Estoppel  bt  Bxcord 
—Pleadings. 

In  an  action  for  a  partnership  dissolution 
and  accounting,  in  which  the  issue  was  wheth- 
er plaintiff  had  an  interest  in  the  property,  an 
allegation  of  the  answer  as  to  the  value  of  the 
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property  did  not  estop  defendant  to  show  a 
greater  Talae  in  an  action  on  the  bond  given 
to  procure  the  ex  parte  appointment  of  a  re- 
ceirer,  but  at  most  amounted  to  a  statement 
or  admission  of  a  fact  provable  in  evidence, 

[Ed.  Note.— For  other  cases,  see  Beceivers. 
Cent.  Dig.  1  427;  Dec.  Dig.  i  21&*] 

T.  Reckivbbs  (§  212*)— WBONorui.  Rkceivke- 
SHrPS— Action  on  Bond— Damages. 

Where  a  receiver  appointed  in  an  action 
retamed  onlj  part  of  the  property  delivered  to 
him,  claiming  that  the '  remainder  ms  lost  or 
deatrored,  though  it  was  not  shown  that  the 
loBB  was  due  to  his  fault,  or  could  not  hav*e 
occnrred  without  his  fault,  its  value  was  re- 
coverable in  an  action  on  the  receivership  bond, 
conditioned  in  the  language  of  Bev.  Codes,  | 
67(0.,  for  the  payment  of  all  damages  sastainea 
hr  reason  of  the  appointment  of  the  receiver, 
BDce  the  loss  occurred  because  of  the  jeceiv- 
entaip. 

[Ed.  Note.— For  other  cases,  see  Beceivers, 
Cent.  Dig.  S  422;  Dec  Dig.  S  212.*] 

Appeal  from  District  Court,  Jefferson  Co  on- 
ly; J.  B.  Poindexter,  Judge. 

Action  by  John  W.  Lyoo  against  the  Unit- 
ed States  Fidelity  &  Guaranty  Company. 
From  a  judgment  for  plaintiff  and  an  order 
denylns  a  new  tilal,  defendant  appieals.  Af- 
fltmed. 

Otum,  Bascb  &  Hall,  of  H^ena,  for  appel- 
lant Ike  B.  O.  Pace,  ai  Whitehall,  for  re- 
spondent 

SANNEB,  J.  Action  on  a  bond  arising  out 
of  the  follovrlng  circumstances:  One  Fer- 
rlne  brought  suit  in  the  district  court  of 
Deer  Lodge  county  against  J.  W.  Lyon,  the 
respondent  on  this  appeal,  alleging  the  exist- 
ence of  a  copartnership  between  himself  and 
Lyon  in  the  business  of  contract  grading  and 
roadwork,  and  In  the  ownership  of  23  head 
of  horses  and  certain  grading  equipment,  all 
of  the  value  of  $4,000,  alleging  that  Lyon  had 
applied  all  the  receipts  and  profits  of  the 
business  to  his  own  use,  and  had  refused  to 
account  for  the  same,  alleging  that  Lyon 
was  about  to  remove  the  property  from  Dee/ 
Lodge  county,  and  that  there  was  Immediate 
danger  of  the  property  being  removed  beyond 
the  Jurisdiction  of  the  court  and  lost,  ma- 
terially injured,  destroyed,  and  unlawfully 
disposed  of,  and  praying  for  a  dissolution  of 
the  partnership,  for  an  accounting,  and  (or 
the  appointment  of  a  receiver  to  take  charge 
of  the  property,  sell  It,  pay  the  liabilities  of 
the  firm,  and  divide  the  surplus.  On  August 
18,  1908,  an  order  ex  parte  was  made  by  the 
oonrt  for  the  appointment  of  a  receiver  to 
take  charge  of  and  preserve  said  property. 
On  August  22,  1908,  one  Calvert  was  clothed 
with  that  authority,  but  before  he  was  per- 
mitted to  take  possession  of  the  property,  the 
court,  on  November  14,  1908,  required  Per- 
rine  to  file  the  bond  which  forms  the  basis  of 
the  present  action.  This  bond  was  executed 
by  Perrlne  and  the  appellant  the  United 
States  Fidelity  &  Guaranty  Company,  for  the 
sum  of  $3,000,  and  conditioned  for  the  pay- 
ment to  Lyon  of  all  damages  he  might  sus- 


tain by  reason  of  the  appointment  of  the  re- 
ceiver and  the  entry  by  the  receiver  upon  his 
duties.  If  such  appointment  was  procured 
"wrongfully,  maliciously  or  without  sufficient 
cause."  The  receiver  took  possession  of  the 
property  on  December  1,  1008.  Thereafter 
Lyon  answered,  in  effect  denying  the  part- 
nership, or  any  ownership  or  interest  of 
Perrlne  in  the  property.  On  May  26,  1910, 
the  cause  of  perrlne  t.  Lyon,  having  been 
removed  to  the  district  court  of  Jefferson 
county,  was  called  for  trial,  but  Perrlne  did 
not.  appear,  and  was  not  represented,  where- 
upon Lyon  submitted  evidence  In  support  of 
his  contentions,  and  judgment  by  the  court 
was  entered  decreeing  the  sole  ownership  of 
the  property  to  be  In  him,  ordering  the  re- 
ceiver to  deliver  the  property  to  Lyon,  he  to 
hold  it  subject  to  the  lien  of  the  receiver  for 
his  fees,  costs,  and  disbursements.  On  May 
27,  1910,  Lyon  made  demand  upon  the  re- 
ceiver for  the  property,  and  on  June  1,  1910, 
the  receiver,  having  bad  possession  of  the 
property  about  18  months,  delivered  to  Lyon 
13  head  of  horses  and  part  of  the  equipment 
The  present  action  was  commenced  on 
July  8,  1911.  The  complalht  be^des  set- 
ting up  the  foregoing  facts,  alleges  that  the 
allegations  of  Perrlne's  complaint  were  will- 
fully false  and  made  maliciously  and  without 
sufficient  cause;  that  Perrlne  procured  the 
appointment  of  the  receiver  wrongfully,  ma- 
liciously, and  without  sufficient  cause;  that 
in  consequence  of  the  appointment  of  the  re- 
ceiver, Lyon  has  been  damaged  as  follows: 
$3,000,  the  value  of  the  property  not  return- 
ed to  him  by  the  receiver;  $3,000,  the  value 
of  the  use  of  the  property  while  in  the  bands 
of  the  receiver,  and  $1,000  In  money  and 
time  expended  defending  himself  against  the 
action  of  Perrine  and  the  receivership  there- 
in, that  the  receiver  has  a  claim  against  the 
property  amounting  to  $3,600,  and  that  de- 
mand was  made  upon  Perrlne  and  the  ap- 
pellant surety  company  to  pay  the  penal 
sum  of  the  bond,  but  this  they  have  wholly 
failed  and  refused  to  do.  A  demurrer  to  the 
complaint  was  overruled,  and  the  appellant 
answered.  Joining  issue  upon  certain  allega- 
tions of  the  complaint;  the  burden  of  the 
answer,  however.  Is  that  on  September  5, 
1908,  Lyon  filed  in  the  suit  of  Perrlne  v. 
Lynch  a  motion  to  vacate  the  order  appoint- 
ing the  receiver,  upon  the  ground  of  the  in- 
sufficiency of  the  application  therefor,  and 
on  the  ground  that  no  bond  had  been  exacted, 
as  required  by  section  953  of  the  Code  of 
Civil  Procedure  (Bev.  Codes,  8  6701),  which 
motion  being  denied  and  not  appealed  from, 
Lyon  is  estopped  to  now  contend  that  the 
appointment  of  the  recover  was  procured 
wrongfully,  maliciously,  or  without  sufficient 
cause,  and  that  Lyon  by  his  pleading  in  Per- 
rine V.  Lyon  denied  that  the  value  of  the 
property  was  to  exceed  $1,500,  and  alleged 
the  cost  of  the  same  to  have  been  $1,400,  by 
which  denial  and  allegation,  as  well  as  by 


*For  other  cue*  see  lam*  tople  and  section  NUMBER  in  Dee.  Dig.  A  Am.  Dig.  Key-No.  Seriea  It  Btp'r  ladexes 
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tbe  Judgment  In  Perrlne  v.  I^on,  the  latter 
Is  estopped  to  now  contend  that  said  prop- 
erty had  any  greater  value  than  $1,500  when 
the  receiver  took  possession  of  the  same. 

Upon  the  trial  no  attempt  was  made  to 
establish  the  Item  of.  $1,000,  damages  for 
loss  of  time  and  mbn^  expended  in  ttie  de- 
fense of  Perrlne's  suit;  but  the  cause  was 
submitted  upon  tbe  value  of  the  property 
not  returned,  and  upon  the  value  of  tbe  use 
of  all  the  property  during  the  receiver's  pos- 
session of  it  The  verdict  awarded  respond- 
ent $2,700  and  Judgment  was  entered  accord- 
ingly. Motion  for  new  trial  was  made  and 
denied ;  hence  these  appeals. 

Assignment  Is  made  of  11  alleged  errors,  by 
which  it  Is  sought  to  present  three  questions, 
viz.:  Is  this  action  maintainable  upon  the 
pleadings  and  the  record?  Was  it  permissi- 
ble for  tbe  re^ndent  to  assert  any  value 
for  the  property  in  excess  of  ^,500?  Was  It 
error  to  receive  evidence  and  to  Instruct  tbe 
jury  concerning  t^e  value  of  the  property  not 
returned  by  the  receiver  to  the  respondent? 

[1]  1.  It  Is  contended  that  this  action  is 
not  maintainable  upon  the  face  of  the  record, 
because  it  was  necessary  to  allege  and  prove 
an  adjudication  in  Perrlne  v.  Lyon  that  the 
appointment  of  the  receiver  was  t^ocured 
wrongfully,  malldously,  or  without  sufficient 
cause ;  and  tlda,  it  Is  said,  not  only  does  not 
appear  from  the  complaint  but  is  apedflcally 
n^tived  by  the  reestondent's  admissloa  that 
he  did  move  to  vacate  tte  appolntmoit  that 
hlfl  motion  was  denied,  and  that  he  failed  to 
take  an  ai^eal.  The  argument  is  that  the 
rec^vershlp  must  be  formally  vacated  in  the 
primary  suit,  either  upon  motion  in  the  court 
of  original  jurisdiction  or  upon  appeal,  that 
the  order  of  the  ^strict  court  denying  the 
motion  to  vacate  was  an  adjudication  In  fa* 
vor  of  the  appointment  since  no  aK)Ml  was 
taken,  and  that  the  present  attempt  of  the 
responds  to  charge  the  appointment  tb  have 
been  made  wrongfully,  maUdously,  or  with- 
out sufficient  cause  Is  a  collateral  attack. 

The  bond  which  forms  the  basis  of  this  ac- 
tion was  givm  pursuant  to  the  provisions  of 
section  6701  of  the  Revised  Codes;  it  Is  con- 
ditioned, as  that  statute  provides,  for  the 
payment  of  all  damages  sustained  "In  case 
the  applicant  shall  have  iffocured  such  ap- 
pointment wrongfully,  malldouidy  or  without 
aufficioit  cause."  We  see  nothing  In  this 
language  to  indicate  that  a  spedflc  finding 
in  the  primary  suit  against  tlie  propriety  of 
the  receivership  is  an  essential  prerequisite 
to  an  action  upon  the  bond,  and  we  look  in 
vain  for  any  intimation  that  such  finding 
must  be  In  the  nature  of  an  order  upon  mo- 
tion to  vacate.  What  tbe  staUite  requires, 
and  what  the  bond  expresses  as  a  condition 
of  liability,  is  a  fact  viz..  that  the  appoint- 
ment was  procured  wrongfully,  maliciously, 
or  wiUiout  suffidoit  cause;  and*  «n»piming 
that  to  state  a  cause  ot  action  of  this  kind, 
the  complaint  must  show  an  adjudication  of 
that  fact  in  the  primary  suit,  it  does  not  fol- 


low that  sudi  adjudication  mnst,  in  every 
case,  occur  in  recvonse  to  a  motion  to  vacate^ 
or  that  it  cannot  be  impUdt  in  tbe  final  Judg- 
ment 

In  the  case  of  Pagett  v.  Brooks,  140  Ala. 
257,  37  South.  263,  relied  on  by  appellant 
the  condition  of  the  bond  was  that  required 
by  the  statute  of  Alabama,  vis.,  Oie  obligees 
"shall  pay  or  cause  to  be  paid  all  damages 
which  any  person  may.  suffer  by  the  appoint- 
ment of  such  receiver  if  such  appointment  be 
vacated."  The  cause  in  which  the  recover 
was  appointed  wa6  determined  upon  final 
hearing  adversely  to  the  complainants,  and 
their  bill  W|is  dismissed;  but  no  order  was 
made  vacating  the  appolntmait  of  the  re- 
ceiver. The  court  said :  "The  question  pre- 
sented Is  whether  a  final  decree  upon  the 
merits  dismissing  the  complainants  bill, 
without  more,  operated  to  vacate  the  ap- 
pointment of  the  receiver  within  the  meaning 
of  the  statute  and  the  condition  of  the  bond. 
It  cannot  be  seriously  doubted  that  the  bur- 
den is  upon  the  plaintiffs  to  show,  by  aver> 
ments  and  proo(  In  order  to  entitle  them  to  a 
recovery,  that  the  appointment  of  the  receiver 
was  vacated.  Bis  removal  or  ffitsdiarge,  if 
it  be  conceded  that  sndi  waa  the  effect  of 
the  decree,  wUl  not  suffice,  niere  Is  a  clear 
distinction  between  vacating  the  appointment 
of  a  receiver  and  his  removal  or  discharge. 

*  *  *  To  vacate  the  appointment  is  to  set 
aside  the  order  of  appointment  because  im- 
providently  granted,  the  motion  for  which 
is  based  on  Qie  drcomstancea  and  conditions 
attending  the  appointment  •  •  •  The 
statutory  requirement  of  gl^ng  this  bond 

•  *  *  was  simply  to  nSord  indttunity  to 
a  VBiitj  who  has  suffered  damages  bj  reason 
of  the  improvident  appointment  of  a  receiver, 
and  who  has  availed  himself  of  the  opportu- 
nity afforded  blm  by  the  stetatea  of  having 
the  aiq>ointment  vacated  by  an  order  of  the 
chancellor  or  of  this  court"  Counsel  for  ap> 
pellant  assert  that  the  effect  of  the  Alabama 
and  Montana  statutes  is  the  same,  because 
one  vay  of  establishing  that  a  receivership 
was  wrongfully  procured  is  by  an  order  of 
vacation ;  but  surely  this,  assertion  answers 
itself.  Qur  statute  requires  a  fitct;  tbe  Ala^ 
bama  stetnte  requires  an  order  of  a  specific 
kind;  ours  is  directed  to  the  wroi^ful  act 
of  a  party,  th^rs  to  the  improvident  act  of 
tbe  court;  ours  emphasises  substance,  theirs 
fonn.  Whatever  may  be  thought  of  tbe  gen- 
eral reasoning  of  the  Pagett  Case,  it  Is  ex- 
pressly  grounded  iqwn  a  provision  so  much 
narrower  than  ours,  both  in  letter  and  in 
spirit  that  the  decision  cannot  have  any 
value  as  a  precedent  for  us. 

Since  our  stetute  is  dedgned  to  provide  In- 
demnity against  wrongful  receiverships,  it 
has  special  application  to  those  cases  in 
which  the  appointment  Is  wrongful  t>ecau8e 
the  plaintiff  had  no  right  thereto  upon  the 
merits.  But  this  fiict  Is  not  finally  determin- 
able anywhere  short  of  trlaL  Becelversblp 
Is  an  extraordinary  remedy  of  ancillary 
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character;  It  cannot  In  itself  be  the  ultimate 
object  of  a  suit,  but  is  permissible  only  Id  an 
action  pending  for  some  other  purpose,  and 
the  chief  reason  for  Its  allowance  is  to  bus- 
band  the  property  In  litigation  for  the  bene- 
fit of  the  person  who  may  be  found  entitled 
thereto.  Iter.  Codes,  K  669&-6704;  Benepe- 
Owenhoase  Co.  T.  Scheldegger,  32  Mont  424, 
80  Pac.  1024;  Vila  r.  Grand  Island,  etc., 
Co.,  68  Neb.  222,  94  N.  W.  ISfl,  97  N.  W.  613, 
63  L.  B.  A.  791,  110  Am.  St  Kep.  400,  4  Ann. 
Cas.  68.  Hence  such  allowance  in  no  wise 
afTects  the  main  controversy,  or  determines 
the  final  result  High  on  Receivers  (4th 
Ed.)  I  6.  When,  therefore,  the  plalnttCF  pre- 
sets a  sufficient  prima  fade  case,  the  or' 
der  will  usually  be  made  without  inquiring 
into  the  merits  of  the  case  at  large,  and  no 
BbowlDg  upon  the  merits  which  the  defend- 
ant can  make  before  trial  will  absolotely  en- 
title him  to  a  vacation  of  the  order.  84  Cyc. 
129,  160.  He  may,  upon  affidavits  before  an- 
swer, or  upon  the  answer  If  It  has  been  filed, 
present  his  motion  to  vacate  upon  the  ground 
that  the  essential  equities  of  the  complaint 
have  been  denied;  he  may  support  his  mo- 
tion by  oral  evidence  upon  the  hearing,  and 
his  motion  may  or  may  not  be  granted,  in 
the  sound  discretion  of  the  court ;  but  wheth- 
er granted  or  not,  the  parties  are  In  no  wise 
concluded  upon  the  ultimate  questions  Involv- 
ed. 34  Cya  160,  161.  It  foUows  that  to 
hold  a  technical  vacation  of  the  order  of  ap- 
pointment prerequisite  to  the  maintenance  of 
an  action  of  this  kind,  although  the  right- 
fulness of  the  amwintment  may  depend  whol- 
ly upon  the  merits  of  the  plaintitrs  claim, 
we  must  deny  application  of  the  statute  to 
cases  which  It  was  clearly  intended  to  cover, 
and  strip  the  statute  of  the  greater  part  of 
its  meaning.  This  we  have  no  disposition 
and  no  authority  to  do. 

Nor  does  any  controlling  reason  assert  It- 
self for  the  conclusion  that,  in  a  case  where 
the  rightfulness  of  the  appointment  depends 
upon  the  merits  of  the  plalntifT's  daim,  there 
must  be  any  express  adjudication  against  the 
propriety  of  the  appointment  It  may  be,  as 
held  in  Ferguson  v.  Dent  46  Fed.  98,  that  the 
ultimate  defeat  of  the  platntUT  does  not  al- 
ways establish  the  impropriety  of  the  ap- 
pointment; but  one  cannot  rightfully  procure 
a  receiver  for  property  in  which  he  has  no 
Interest  aud  where  the  very  cause  of  action 
is  a  claim  to  ownership  or  Interest  In  the 
property,  where  the  right  to  a  receiver  is 
made  to  depend  upon  that  and  where  the 
final  decree  specifically  adjndges  the  owner- 
ship of  the  property  to  be  in  the  defendant 
it  seems  gratuitous  to  say  that  from  this  a 
finding  against  the  proprle^  of  the  rec^ver- 
ship  cannot  be  implied,  or,  U  implied,  can- 
not be  sufficient 

Counsel  cite  Joslln  t.  Williams,  76  Neb. 
504,  107  N.  W.  837,  112  N.  W.  843,  as  clearly 
showing  "that  in  order  to  maintain  an  ac- 
tion on  such  a  bond,  it  must  first  be  Judicial- 
ly detenniiied,  la  the  manner  provided  by 


law  in  the  original  action,  that  the  receiver 
was  wrongfully  appointed."  The  Joslin 
Case,  and  also  the  case  cited  therein  as  the 
leading  authority  (Haverly  v.  Elliott,  39  Neb. 
201,  S7  N.  W.  1010)  were  decided  under  a 
statute  of  Nebraska,  which  esacts  of  the  ap- 
plicant for  a  receiver  a  bond  to  pay  all  dam- 
ages suCfered  by  the  adverse  party  "in  case 
it  shall  be  finally  decided  that  the  order 
ought  not  to  have  been  granted."  If  this  stat- 
ute requires  an  express  finding  to  the  effect 
stated,  It  is  open  to  the  comment  above  made 
upon  the  statute  of  Alabama.  As  a  matter 
of  fact  the  Nebraska  court  merely  recites 
that  It  was  finally  decided  that  the  order 
ought  not  to  have  been  granted,  without 
stating  how  such  decision  was  made,  nor  in 
what  manner  it  Is  provided  by  law  that  such 
decision  should  be  mad^  and  the  question  of 
the  form  such  dcdston  most  take  was  not  in- 
volved. 

So,  too,  our  own  case  of  Thornton-Thomas 
Co.  V.  Bretberton,  32  Mont  80.  80  Pac.  10, 
nrged  as  persuasive  at  least  is  no  authority 
for  appellant's  contention.  There  the  ap* 
p<^tment  had  been  vacated  by  this  court 
upon  appeal  for  insufficiency  in  the  prellm- 
ioary  showing.  The  pro(»dnre  adopted  was 
doubtless  proper,  and  it  may  have  been  nec- 
essary  In  the  jurtlcular  circumstances ;  but 
it  l8  nowhere  suggested  to  the  opinion  that 
such  is  tbe  indispensable  procedure  in  every 
case,  nor  that  it  is  always  necessary  to  have 
an  erpanea  adjudication  against  the  appoint- 
ment nor  that  the  final  Judgmoit  f^Unst  the 
plainUfC  in  the  primary,  oise  may  not  carry 
the  concluslott  that  the  appointment  wb.b  im- 
proper. 

[2]  WhatthetesoeswereinPerrinev.  I^n 
Is  fully  set  forth  in  the  jdeadinga  at  bar; 
from  them  we  learn  that  Perrine  sou^t  tbe 
rec^vershlp  to  protect  ah  Interest  which  he 
claimed  in  the  pnverty  as  part  owner  there- 
of,  and  which  claim  I^on  denied,  asserting 
sole  ovraershlp  in  himself.  When  the  court 
by  Its  Judgment  determined  that  Lyon  was 
the  owner,  it  necessarily  found  that  Perrine 
bad  no  Interest  and  therefore  no  sufficient 
cause  for  the  appointment  of  a  receiver.  As 
between  the  parties  to  this  action,  that  Judg- 
ment was  an  adjudication,  not  merely  of  the 
conclusions  expressed,  but  of  everything  nec- 
essarily included  In  them.  Rev.  Codes,  | 
7917 :  Lokowlch  v.  City  of  Helena,  46  Mont. 
575, 129  Pac.  1063 ;  Howell  v.  Bent  48  Mont. 
— ,  137  Pac.  49.  Applying  the  same  principle 
to  the  order  made  in  Perrine  v,  Lyon,  deny- 
ing the  motion  to  vacate  the  appointment  It 
may  be  conceded  that  such  order  was  res  Ju- 
dicata against  the  respondent,  but  only  so 
far  as  It  went  Since  the  only  matters  In- 
volved were  the  grounds  of  the  motion,  and 
since  these  did  not  and  could  not  present  the 
rightfulness  of  the  appointment  as  dependent 
upon  the  merits  of  the  case,  and  since  the 
merits  of  the  case  could  not  be  finally  deter- 
mined save  at  the  trial,  audi  adjudication  is 
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of  DO  effect  upon  tbe  matter  as  now  present- 
ed. For  Ube  reasons,  and  Independently  of 
otheni  which  suggest  themselves,  the  conten- 
tion that  the  case  at  bar  is  a  collateral  at- 
tack npon  the  order  cannot  be  sustained. 

[3]  It  Is  suggested,  however,  that  the  Judg- 
ment Itself  clearly  recognizes  the  validity  ot 
the  appointment  because  It  does  not  dis- 
charge the  receiver,  but  gives  him  a  Hen  on 
the  property  for  his  fees,  and  requires  him  to 
make  further  reports.  As  to  this  it  is  suffi- 
cient to  say:  Tbe  Judgment  commands  the 
receiver  to  deliver  the  property  to  Lyon,  and 
he  could  not  be  discharged  until  this  was 
done  and  report  thereof  made  to  tbe  court; 
his  right  to  his  fees,  costs,  and  disbursements 
did  not  depend  npon  the  propriety  of  his  ap- 
pointment (Hlckey  V.  Parrot  S.  &  C.  Co.,  32 
Mont  143,  79  Pac.  698,  108  Am.  St  Rep.  510) ; 
he  was  entitled  to  have  them  fixed  by  the 
court,  and  this  could  not  be  done  without  a 
report;  tbe  clause  of  tbe  Judgment  giving 
him  a  lien  on  the  property  indicates  nothing 
save  an  error  against  Lyon,  of  which  appel- 
lant cannot  take  advantage  in  this  case. 

[4]  Some  argument  Is  devoted  to  tbe  prop- 
oedtlon  that  the  respondent  by  acquiesdikg  In 
the  order,  is  estopped  to  now  question  its  pro- 
priety ;  and  in  this  connection  It  is  said  that 
"Lyon  was  not  obliged  to  leave  the  property 
In  the  possession  of  tbe  receiver" ;  he  could, 
by  appealing  from  the  order  refusing  to  va- 
cate the  appointment  and  filing  an  nndertak- 
tog,  have  procured  a  supersedeas,  and  there- 
by suspended  the  authority  of  the  receiver 
and  withdrawn  the  possession  of  the  prop- 
erty  from  him.  While  the  respondent  moved 
to  vacate  the  order  appointing  the  receiver, 
basing  his  motion  upon  procedural  grounds, 
and  while  his  failure  to  appeal  from  tbe  or- 
der denying  that  motion  may  be  taken  as  an 
acquiescence  in  the  last  order  and  in  the  rfr 
ceivershlp,  so  far  as  It  depended  upon  the 
grounds  presented  by  the  motion,  still  such 
acquiescence  cannot  be  extended  beyond  the 
effect  of  the  order  itself.  As  we  have  held 
that  tbe  order  was  not  an  adjudication 
against  tbe  respondent  upon  tbe  propriety  of 
the  receivership,  so  far  as  It  depended  upon 
the  merits,  the  acqolescence  Is  of  no  inqwr' 
tance. 

[S,  •]  2.  The  issues  In  Perrine  t.  Lyon 
were  whether  these  parties  were  partners, 
and  whether  Perrine  owned  any  Interest  in 
the  property ;  and,  although  Perrine  did  al- 
lege the  value  of  tbe  property  to  be  94,000, 
and  Lyon  did  deny  that  It  had  any  value 
above  $1,600,  the  judgment  did  not  find,  nor 
was  It  necessary  to  a  determination  of  the 
issues  that  It  should  find,  the  value  of  the 
property.  The  respondent,  therefore,  was  not 
barred  by  tbe  judgment  from  asserting  In 
this  case  that  the  property  was  of  greater 
value.  If  he  was  not  haired  by  the  Judg- 
ment, be  was  not  estopped  by  the  mere  plead- 
ing of  such  matter;  that  amounts  at  most  to 


tbe  statment  or  admission  of  an  independ- 
ent fact,  presentable  In  evideuce  against  bim, 
and  to  be  considered  by  the  Jury  In  fixing  the 
amount  of  his  damagea  Peterson  v.  Warner, 
6  Kan.  App.  298,  50  Pac.  1091 ;  Thompson  v. 
Currier,  70  N.  H.  259,  47  Atl.  76 ;  Posey  v. 
Hanson,  10  D.  O,  App.  496 ;  Hall  v.  McNally. 
23  Utah,  606,  65  Pac.  724.  We  see  no  error 
in  this  part  of  the  proceedings. 

[7]  3.  The  receiver  returned  only  part  of 
the  property  to  the  respondent  claiming  that 
the  remainder  was  lost  or  destroyed.  Tbe 
truth  of  this  claim  Is  not  questioned ;  It  was 
not  contended  upon  the  trial  by  any  one  that 
such  loss  was  due  to  any  fault  of  the  re- 
ceiver, nor  does  It  appear  that  such  loss  could 
not  have  occurred  without, his  fault;  be  is 
therefore  presumed  to  have  done  his  duty. 
But  the  loss  occurred,  and  It  occurred  be- 
cause of  tbe  receivership ;  this  being  true,  the 
charge  of  error  in  receiving  evidence  upon 
the  value  of  the  property  not  returned  by  the 
receiver,  and  in  submitting  that  question  to 
the  Jury  as  an  element  of  damages,  is  dis- 
posed of  by  the  reasoning  In  Thornton-Thom- 
as Co.  V.  Bretherton,  cited  above. 

The  Judgment  and  order  apikealed  from  are 
affirmed. 

Affirmed. 

BRANTLT,  a  X,  and  HOLLOWAT,  J., 
concur. 


(48  Moat  m) 
MANHATTAN  CO.  T.  WHTm 
(Supreme  Court  of  Montana.   Feb.  28,  1914.) 

1.  l^NAKOT  IN  OomCON  ({  29*)  —  MUTUAL 

Rights  and  Liabujties— Rjepaibs. 

Where  the  owner  of  a  fractional  interest 
in  a  canal  and  water  right  conveyed  land,  to- 
gether with  a  part  of  such  interest  by  a  deed 
which  provided  that  tbe  grantee  wai  to  assume 
luB  proportionate  amount  of  the  cost  of  main- 
taining the  canal,  the  parties  were  tenants  in 
common,  and  the  grantor  could  not  charge  the 
grantee  with  any  expense  incurred  in  repairing 
or  improving  the  canal  except  by  consent,  or,  in 
case  of  necessity,  upon  prior  notice  to  the  gran- 
tee with  demand  and  refusal  to  co-operate 
therein ;  the  stipulation  in  the  deed  not  admit- 
ting the  necessity  nor  authorizing  the  doing  of 
any  particular  work  or  any  partfcular  expendi- 
ture. 

[Ed.  Note. — For  other  cases,  see  Tenancy  io 
CJommon,  Cent  Dig.  |§  89-92,  94;  Dec.  Dig.  g 
29.*] 

2.  Appeal  and  Erbob  (15  889,  931*)— Amend- 
ment Reoabdbd  as  Made— Pbesumptions 
IN  Support  of  Judgment. 

Tbe  complaint  could  not  be  deemed  amend- 
ed to  allege  essential  facts,  nor  could  essential 
findiuKB  be  implied  to  sustain  a  Judgment  for 
plaintiff,  where  the  bill  of  exceptions  presented 
no  evidence,  and  did  not  disclose  tnat  such 
facts  were  estabUsbed  by  evidence  received 
without  objection. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  3621.  3622,  3728.  3762- 
3771;  Dec.  Dig.  H  889.  »31.*] 

3.  Appeal  and  Ebbob  (I  1176*)— Soofk  and 
Extent  op  Rbtibw— Gbantino  Relibt  to 
Respondent. 

Under  Rev.  Codes,  S  7118,  aathoriring  the 
review  of  orders,  rulings,  or  proceedings  com- 
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plained  of  by  tbe  respondeDt,  and  providing 
that  tbe  Snpreme  Court  ehall  reverse  or  affirm 
accordioe  to  the  substantial  rights  of  the  par- 
ties as  shown  by  tbe  record,  where,  on  an 
appeal  by  plaintiff  from  a  judgment  in  its  fa- 
vor for  an  insufficient  amount,  tbe  defendant 
correctly  insisted  that  the  complaint  was  in- 
sufficient to  sui^rt  any  JuctsmenL  tbe  jods- 
ment  would  be  reversed,  with  directions  to  sua- 
tain  tbe  demurrer  to  the  complaint 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Enoir^Cent.  Dif.  ||  4588-4S96;  Dee.  Dig.  { 

Appeal  from  District  Court,  Gallatin  Oood- 
ty ;  J.  M.  Clemoita,  Judge;. 

Action  by  the  Manhattan  Cbmpany  against 
3.  F.  WIdte.  Fiom  a  Judgment  for  plaintiff 
for  an  insufficient  amount,  and  from  an  or- 
der denying  a  new  trial,  plaintiff  ^ipeals. 
Order  affirmed,  and  Judgment  reversed,  wfOi 
directions. 

Hartman  &  Unrtman,  of  Bozeman,  for  ap- 
pellant. John  A.  Luce,  of  Bozeman,  for  le- 
qtondent 

SANNER,  J.  The  complaint  alleges:  That 
the  plaintiff  Is  the  owner  of  isod/iboo  of 
what  is  known  as  the  Moreland  canal  and 
water  right  In  Gallatin  county,  Mont  That 
the  defendant  Is  the  owner  of  ^'/iboo  of  the 
same.  That  the  defendant  became  such  own- 
er by  virtue  of  a  deed  executed  and  delivered 
to  him  by  the  plaintiff  on  May  23, 1905,  which 
deed,  after  describing  certain  real  estate 
thereby  conveyed,  contains  the  following  lan- 
guage: "Including  with  said  land  the  follow- 
ing interest  in  and  to  the  canal  known  as  the 
Moreland  canal,  to  wit:  boo  interest,  '''tie 
party  of  the  second  part  to  assume  his  yro-| 
portlonate  amount  of  the  cost  of  maintaining 
said  canal."  That  said  deed  was  delivered 
and  accepted  by  the  defendant  in  consumma- 
tion of  a  certain  written  contract  entered 
into  by  the  plaintiff  and  the  defendant  on 
May  23,  1905,  which  contract  co;italned  the 
following  provision :  "  Said  White  further 
agrees  to  stand  ^'/itoo  of  cost  of  mainte- 
nance of  said  Moreland  ditch."  That  between 
May  23, 1905,  and  December  31.  1909,  "plain- 
tiff did  and  performed  all  tbe  work  and  la- 
bor and  furnished  all  the  money  expended  In 
and  about  the  maintenance  of  said  canal  dur- 
ing said  time,  and  In  full  completion  of  said 
work  of  maintenance,  said  work  and  labor 
done  and  money  expended  amounting  In  tbe 
aggregate  to  tbe  sum  of  $5,458.(M ;  and  that 
tbe  share  thereof  due  from  defendant  to 
plaintiff  pursuant  to  the  covenants  and  agree- 
ments of  defendant  contained  in  said  deed 
and  contract  as  aforesaid  amounts  to  $302.12 
(or  'Visoo  of  said  sum  of  $5,458.04),  no  part 
of  which  has  tieen  paid,  though  defendant 
has  often  been  requested  to  pay  the  same  by 
plaintiff." 

A  general  demurrer  to  this  complaint  was 
overruled,  and  after  answer  by  tbe  defendant 
and  trial  to  the  court,  without  a  jury,  the 
idaintlff  was  adjudged  to  have  and  recover 


the  sum  of  $72.80.  The  plaintiff,  deeming 
that  judgment  inadequate,  appeals  therebom, 
as  wdl  as  fnnn  an  order  overruling  Its  mo- 
tion for  new  trial. 

[1]  Certain  contentions  are  presented  in 
support  of  the  appeals,  grounded  npon  an  al- 
leged ndsoouBtruction  by  tbe  trial  court  of 
the  provisions  of  tbe  contract  and  deed  above 
quoted;  but  Uiese  we  cannot  consider,  for 
the  reason  that  the  respondent,  invoking  the 
provisions  of  sectton  7118,  Revised  Codes, 
Insists— end  quite  (Nxrectly— that  the  com- 
plaint does  not  state  facts  sufficient  to  sup- 
port any  judgment  Under  the  facts  stated 
by  the  comidaint,  tbe  parties  stand  In  the 
portion  of  tenants  in  common.  This  dr- 
cumstance  Is  racognized  and  argued  by  tbe 
appellant  Itself.  Svch  being  their  dtuatlon, 
nelthw  was  the  agoit  of  tbe  other ;  neither 
could  chai^  the  other  wttb  any  expense  in- 
curred in  the  repair  or  Improvonent  of  the 
common  property,  except  by  consent,  or,  in 
case  of  necessity,  upon  prior  notice  to  tbe 
other  with  demand  and  refusal  to  co-operate 
therein.  Freeman,  Cotmancy,  etc.,  {{  182-185, 
261,  262  ;  38  Cyc.  50;  Ward  v.  Ward,  40  W. 
Va.  611.  21  S.  E.  746.  29  L.  E.  A.  449,  62  Am. 
St  Rep.  911,  and  note;  Cooper  v.  Brown, 
143  Iowa,  482, 122  N.  W.  144, 136  Am.  St  Bep. 
768 ;  note  to  Robinson  v.  McDonald,  62  Am. 
Dec.  482;  Stlckley  v.  Mulrooney,  36  CoIq.  242, 
87  Pac.  547,  118  Am.  St  Rep.  107;  Mumford 
V.  Brown,  6  Oow.  (N.  Y.)  475, 16  Am.  Dec.  440  f 
Kidder  v.  Rlxford,  16  Vt  169,  42  Am.  Dec. 
50i ;  Calvert  v.  AJdrich,  09  Mass.  74,  90  Am. 
Dec.  693;  Welland  v.  WilUams,  21  Nev.  230, 
29  Pac.  403 ;  Stevens  v.  Thompson,  17  N.  H. 
103 ;  Taylor  v.  Baldwin,  10  Barb.  (N.  T.)  582. 

12]  It  was  therefore  necessary  for  the  ap- 
pellant to  allege  and  prove  consent  or  rati- 
fication, or,  falling  that,  necessity  with  a 
prior  notice,  demand,  and  refusal.  The  com- 
plaint does  not  contain  any  such  allegations, 
and  the  deficiency  was  not  supplied  by  plead- 
ing the  deed,  because  the  stipulation  alrave 
quoted — which  is  the  only  one  at  all  pertinent 
— merely  fixes  the  measure  of  respondent's 
general  duty,  and  cannot  be  construed  as  re- 
ferring to  the  particular  work  or  expenditure 
in  question,  nor  as  an  admission  of  its  neces- 
sity, nor  as  an  authorization  of  appellant  to 
do  it  either  then  or  at  any  particular  time. 
It  was  not  found  by  the  court  that  there 
had  been  consent,  notice,  demand,  of  refusal. 
To  sustain  any  judgment,  we  should  be  re- 
quired to  deem  the  complaint  amended,  and 
to  imply  essential  findings;  but  the  com- 
plaint cannot  be  deemed  amended,  because 
tbe  bill  of  exceptions  does  not  present  any 
evidence  or  disclose  that  any  of  these  facts 
was  established  by  evidence  received  with- 
out objection,  and  we  cannot  imply  findings 
of  fact  without  either  pleadings  or  proof. 

[3]  As  the  case  is  presented,  the  duty  of 
the  court  is  to  make  disposition  of  ft  accord- 
ing to  the  substantial  rights  of  tbe'  parties 
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as  Bbown  upon  Uie  recoHL  Ber.  Codes,  | 
7X18. 

The  order  appealed  from  Is  therefore  af- 
firmed; but  the  Judgment  Is  reversed,  at  the 
cost  of  appellant,  and  with  directions  to  the 
district  court  of  Gallatin  county  to  vacate  Its 
order  overruling  the  demurrer  to  the  com- 
plaint,  and  to  enter  an  order  mstainlng  the 
same. 

BRANTLT.  C       and  HOXXOWAY, 

concur. 


(48  Mont.  «06) 

In  re  GALIiATIN  IRRIGATION  DIST. 
(Sapreme  Coart  of  Montana.   Marcb  10,  1914.) 

1.  Watebs  and  Watkb  Ooubsbb  (f  22S*)— la- 

UOATION  DiSTBIOTS  —  BSTABLlBmiKNT— JU- 

EISDICnON. 

The  power  of  the  district  court  to  eatablisb 
an  Irrigation  district  under  Laws  1900,  c.  146, 
providing  for  the  organization  and  goverament 
of  irrigHtion  districts,  can  only  be  exercised 
when  the  court  acquires  jurisdiction  of  the  sub- 
ject-matter by  the  filing  of  a  petition  signed  by 
a  majority  in  number  of  thd  holders  of  title 
or  evidence  of  title,  who  own  a  majori^  of 
the  acres^e ;  but,  where  the  subject-matter  and 
the  iMU-ties  are  before  the  court,  the  statute 
and  rules  of  procedure  will  be  liberally  con- 
■trued  to  carry  into  effect  the  purpose  of  the 
•tatute. 

[Ed.  Note.— For  other  eases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  817;  Dee.  Dig.  fi 
225.*] 

2.  Watebs  and  Water  Coubses  (§  22S*)— la- 

EIOATION  DlSTEICTS  —  EaTABUSHUENT— JU- 
BISDICTION. 

Where  a  petition  to  create  an  irrigation 
district  under  Laws  1909,  c.  146,  gives  the 
names  of  individuals  and  corporations  as  own- 
ers, and  also  gives  the  name  "Ganiett  Bros.," 
the  court,  giving  to  Uie  quoted  words  their  ordi- 
nary meaning,  must  conclude  that  there  are  at 
least  two  persons  included  therein,  in  determin- 
ing the  Dumber  of  landowners ;  and  where  the 
evidence  shows  that  "Gamett  Bros."  included 
three  persons,  the  three  must  be  included  in  de- 
termining the  number  of  landowners,  to  deter- 
mine whether  the  petition  has  been  signed  by 
the  requisite  number. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Oounea,  Gent.  Dig.  |  SIT;  Dec.  Dig.  i 
225.*] 

8.  Watiks  and  Watbb  Goubses  (|  225*)— Ie- 

HOATION  DlBTBICTS— PrriTION— -QUALDIED 
SlONEBS— "BVIDENCK    OF  TiTLE." 

A  homestead  entryman  or  a  desert  entry- 
man,  prior  to  the  makbg  of  final  proof,  has  no 
title  or  "evidence  of  title,"  witbin  Laws  1909, 
e.  146,  providing  for  the  or^nizatlon  of  irriga- 
tion districts  on  petition  signed  by  a  requisite 
number  of  holders  of  title  or  evidence  of  title. 

 [Ed.  Note.— For  other  cases,  see  Waters  and 

Water  Gounes,  Gent  Dig.  |  817;  Dec  Dig.  | 
220.*] 

^  Watebs  and  Watu  Oomuna  d  226*)— Ib- 

BIOATIOR  DUTBICTB  —  PCTITXON  —  AUBND- 

KENT. 

Where  the  iwtition  for  the  establishment  of 
an  irrigation  district  under  Laws  1909,  c.  146, 
■bowed  on  iu  face  that  the  court  did  not  ac- 
quire jurisdiction,  because  the  petition  waa  not 
sufficiently  signed,  the  refusal  to  allow  an 
amendment  by  the  addition  of  names  of  other 
qualified  petitioners  was  not  erroneous,  espe- 
cially where  the  petition,  even  when  amended. 


would  not  Aow  the  teqoisite  number  of  qualified 
signers. 

W[Ed.  Note.— For  other  cases,  see  Waters  and 
_ater  Gourses,  Gent.  Dig.  f  317 ;  Dec  Dig.  f 
226.*] 

5.  Watebs  and  Watbb  Goubses  (t  226*)— Ib- 

BIQATIOn  DiSTBICXS  —  PETITION  —  AUEND- 
HENT. 

The  court  in  proceedings  for  the  establish- 
ment of  an  irrigation  district  under  Laws  1900, 
c.  146,  may,  in  Its  discretion,  exclude  proposed 
lands  from  the  district  by  permitting  an  amend- 
ment to  the  petition;  but,  in  the  absence  of  any 
abuse  of  discretion  m  refusing  to  exclude  lands 
by  amendment  to  the  petition,  its  decision  will 
not  be  disturbed. 

[Ed.  Note,— For  other  cases,  sea  Waters  and 
Water  Couraes,  Gent  Dig.  |  818;  Dec  Dig.  i 

6.  Watbbs  and  Watbb  CointSEa  (|  226*)— Ix- 
BiOATioN  Distbicts— Establishment. 

The  procedure  for  the  creation  of  an  Irriga- 
tion district  under  Laws  1909,  c  146,  Is  wh<^iy 
statutory^  and  the  statutory  requirements  must 
be  complied  with. 

[Ed.  Note.— b'or  other  cases,  see  Waters  and 
^Uir  Coozsss,  Cent  Dig.  1  817 ;  Dee.  Dis>  1 

7.  Watebs  and  Watbb  Ooubseb  (|  22S*>— Ib- 

BiOATion  Distbict  —  Ebtabubhmbht— Pbo- 

CEOUBB— Costs. 

Owners  who  file  a  protest  In  proceedings 
for  the  establishment  of  an  irrigation  district 
under  l>aws  1909,  c  146,  on  the  ground  that 
the  petition  has  not  been  signed  by  a  requisite 
number  of  qnalifled  petitioners,  may,  on  the  dis- 
missal of  the  proceedings  for  want  of  m  requisite* 
petition,  recover  as  costs  fees  of  witnesses  pres- 
ent to  testify  that  the  plan  for  irrigation  pro- 
posed was  Impractical,  that  there  was  not  suffi- 
cient surplus  or  flood  water  to  irrigate  the  lands, 
and  that  all  the  lands  In  the  district  produced 
crops  without  artificial  Irrigation,  though  the 
witnesses  were  not  subpoenaed,  sworn,  or  ex- 
amined. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Counesr  Gent  JXg.  %  817;  Dec  Dig.  1 
226.*] 

&  Cosfa  3  184*)— Witness  Fins. 

A  successful  party  cannot  recover  as  costs 
fees  of  a  witness  not  called  or  examined,  with- 
out showing  that  the  testimony  which  he  was  ex- 
pected to  give  could  reasonably  be  offered  as 
relevant  oompetent  or  material  to  the  issues 
raised. 

[Ed.  Note.— For  other  cases,  see  Cost^  Gent 
Dig.  ti  716-786;  Dec  Dig.  |  184.*] 

Appeal  from  District  Court,  Gallatin  Goon- 
tr;  Albert  P.  Stark.  Jndge. 

Petition  for  the  establishment  and  organi- 
zation  of  an  irrigation  dhitrict  in  Gallatin 
county,  to  be  known  as  the  Gallatin  Irriga- 
tion District  From  an  order  dismissing  the 
petition  at  the  cost  of  the  petitioners,  they 
appeal.  Modified  and  affirmed. 

H.  D.  Kremer  and  Hartman  &  Hartman, 
all  of  Bozeman,  for  appellants.  John  T. 
Smith  &  Son,  of  Livingston,  and  Ike  &.  O. 
Paoe,  of  Wbltetaall,  for  reavondeuta. 

HOUJOWAT,  J.  On  January  27.  1913, 
there  was  filed  wltb  the  clerk  of  the  district 
court  of  Gallatin  county  a  petition  for  the 
creation  of  an  irrigation  district  under  the 
provisions  of  chapter  146.  Laws  1909.  The 
petition  suggests  a  name  for  the  proposed 
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dlBtrlct,  describes  by  government  snbdlvlEions 
all  lands  sought  to  be  Included,  gives  the 
names  of  all  holders  of  title  or  evidence  of 
title  and  the  post  office  addresses  of  all  who 
are  nonresidents,  describes  the  source  of  in- 
tended water  supply  and  the  means  of  Ir- 
rigation, and  concludes  with  a  prayer  for  ap- 
propriate relief.  A  map  showing  the  propos- 
ed district  and  irrigation  system  accompanied 
the  petition,  and  a  sufficient  bond,  duly  ap- 
proved, was  furnished.  An  order  was  made 
fixing  a  time  and  place  for  hearing;  the 
statutory  notice  was  given,  and  proof  of  serv- 
ice made.  Before  the  hearing  a  protest  in 
writing  on  behalf  of  27  of  the  owners  named 
In  the  petition,  and  8  others,  was  filed,  ob- 
jecting to  the  petition  and  to  the  organiza- 
tion of  the  district  upon  some  12  grounds, 
among  which  are:  That  certain  petitioners 
are  not  the  owners  or  holders  of  title,  or  evi- 
dence of  title,  to  any  lands  in  the  proposed 
district,  and  that  "a  majority  in  number  of 
the  holders  of  title  or  evidence  of  title  to 
lands  susceptible  of  irrigation  from  the  same 
alleged  general  source  and  by  the  same  gen- 
eral system  of  works  have  not  ^gned  the  pe- 
tition herein,  nor  proposed  the  establishment 
and  organization  of  said  system." 

At  the  hearing,  counsel  for  the  petitioners 
moved  to  amend  by  adding  to  the  petition  the 
names  of  3  other  qualified  petitioners  and  the 
description  of  certain  land.  The  motion  was 
denied  pro  forma,  with  leave  to  renew  it; 
but  counsel  did  not  avail  themselves  of  the 
privilege  extended.  The  petitioners  also 
moved  to  further  amend  by  striking  from  the 
petition  the  names  of  Nancy  I*.  Woodward, 
execntrix,  and  "Gamett  BrMu,"  and  the  de- 
scriptions of  all  lands  accredited  to  these  par- 
ties in  the  petition.  This  motion  yrm  denied, 
the  coart  assigning  as  its  reason  that  "It  ap- 
pears upon  the  face  of  the  petition  that  these 
persons  are  the  owners  of  lands  susceptible 
of  irrigation  from  the  same  general  source, 
and  included  within  the  boundaries  of  the 
proposed  district"  The  court  then  proceeded 
to  ascertain  whether  the  petition  was  in  fact 
signed  by  a  majority  of  the  holders  of  title 
or  evidence  of  title  to  the  lands  described 
therein,  and  upon  such  hearing  It  was  made 
to  appear  that  2  of  the  signers  are  homestead 
entr>-men,  and  a  third  is  a  desert  entryman, 
no  one  of  whom  has  made  final  proof;  that 
"Gamett  Bros."  consists  of  J.  E.  (or  Edwin) 
Gamett,  Frank  Garnett,  and  Addle  Gamett, 
and  that  Nancy  L.  Woodward  is  the  executrix 
of  the  last  will  of  A.  J.  Woodward,  deceased ; 
that  the  estate  is  in  process  of  administra- 
tion In  the  district  court  of  Gallatin  county ; 
that  the  heirs  at  law  of  A.  J.  Woodward  are 
Nancy  L.,  the  surviving  widow,  and  seven 
children ;  that  certain  lands  are  entered  upon 
the  assessment  roll  to  "Gamett  Bros.,"  but 
the  records  indicate  that  the  ownership  Is  in 
the  three  Garaetts  named;  that  portions  of 
the  Woodward  lands  are  assessed  to  "A.  J. 
Woodward,"  and  the  records  of  the  state  land 
office  disclose  that  they  were  purchased 


from  the  state  by  "Nancy  L.  Woodward, 
Adm'r."  Upon  this  showing  the  district  court 
entered  an  order  dismissing  the  petition  at 
the  cost  of  the  petltlooers.  The  appeal  is 
from  that  order. 

II]  The  avowed  purpose  of  chapter  140, 
above,  is  to  provide  for  the  creation,  organi- 
zation, and  management  of  irrigation  dis- 
tricts. When  one  of  these  districts  is  creat- 
ed, It  becomes  a  public  corporation,  with  cer- 
tain enumerated  powers,  among  which  are  to 
procnre  an  Irrigation  system  by  purchase  or 
construction,  and  to  pay  for  the  same  and  for 
the  upkeep  or  running  expenses.  The  man- 
agement is  vested  in  a  board  of  three  commis- 
sioners appointed  for  their  initial  term  by  the 
court,  and  elected  thereafter  annually  by  the 
landowners  of  the  district  who  are  qualified 
electors  under  the  act  Upon  this  board 
are  conferred  very  extensive  powers.  The 
members  are  allowed  compensation  for  their 
services,  are  permitted  to  employ  clerical 
help,  engineers,  common  laborers,  and  oth- 
ers, at  the  expense  of  the  district  to  incur 
indebtedness,  to  purchase  property,  etc.  The 
apparent  theory  of  the  statute  is  the  naked 
right  of  the  majority  to  mle.  It  requires  a 
majority  of  the  landowners  (using  the  term 
"landowners"  herein  to  indicate  the  holders 
of  title  or  evidence  of  title),  who  also  own  a 
majority  of  the  acreage,  to  initiate  the  move- 
ment for  the  creation  of  one  of  these  districts; 
but  a  bare  majority  may  succeed  in  having  a 
district  created  over  the  protest  and  objection 
of  the  minority.  While  there  is  an  initial 
limit  of  510,000  placed  upon  the  power  of  the 
board  to  incur  indebtedness  for  a  water  sys- 
tem and  to  charge  the  district  therefor,  the 
written  consent  of  a  bare  majority  of  the 
landowners  who  own  a  majority  of  the  acres 
in  the  district  removes  that  limitation.  Un- 
der the  act  as  it  stood  at  the  time  this  pro- 
ceeding was  instituted,  the  board  could  incur 
an  indebtedness  against  the  district  to  the  ex- 
tent of  $5,000  In  any  one  year.  Under  the 
amendment  made  to  section  38  by  the  Legis- 
lature In  1913  (Laws  1913,  c.  127),  a  much 
wider  latitude  is  allowed.  Section  19  pre- 
scribes the  qualifications  of  district  voters. 
Neither  the  nonresident  landowner  nor  the 
resident  landowner  who  does  not  possess  the 
qualiScatlons  of  an  elector  at  our  general 
state  or  school  elections  has  any  voice  what- 
ever In  the  management  or  control  of  a  dis- 
trict after  it  Is  organized. 

These  observations  upon  the  general  char- 
acter of  the  legislation  are  made  to  indicate 
the  extent  to  which  all  the  proceedings  as 
against  a  minority  landowner  are  In  invitum, 
and  the  extent  to  which  the  minority  mem- 
ber Is  at  the  mercy  of  the  majority.  His 
property  may  be  incumbered  against  his 
will,  and  he  may  be  compelled  to  respond 
for  delits  which  he  never  contracted  or  au- 
thorized. The  proceeding  Is  somewhat  anal- 
ogous to  that  invoked  In  creating  special  Im- 
provement districts  In  cities  and  towns.  The 
power  to  create  one  of  these  districts,  and 
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certain  supervisory  control  over  Its  aCfalrs 
after  It  la  created,  are  lodged  with  the  dis- 
trict court  But  the  court  mnnt  acquire 
Jurisdiction  of  the  subjec^lnatter  and  of  the 
parties  before  it  can  order  a  district  created, 
and  the  act  provides  just  how  such  Jurisdic- 
tion Shalt  be  obtained.  When  once  the  sub- 
ject-matter and  the  parties  are  before  the 
court,  then  the  provisions  of  the  act  and  the 
rnlffl  of  procedure  are  to  be  given  most 
liberal  construction,  to  the  end  that  the  pur- 
pose of  the*  act  may  be  carried  Into  eOTect. 
Jurisdiction  over  the  subject-matter  Is  ac- 
quired when  a  proper  petition  is  Hied  with 
the  clerl£  of  the  district  court  In  order  to 
be  of  any  avail — In  order  to  set  the  machin- 
ery of  the  law  in  motion — such  petition  must 
be  signed  by  a  majority  in  number  of  the 
landowners  who  also  own  more  than  tialf  of 
the  acreage  in  the  proposed  district  For 
the  purpose  of  determining  whether  a  peti- 
tion meets  these  requirements,  the  court  is 
anttaOTlzed  by  section  4  to  take  testimony  if 
necessary.  A  domestic  corporation  Is  treat- 
ed as  an  individual,  and  a  guardian,  execu- 
tor,  administrator,  or  trustee  residing  in  this 
state  is  authorized  to  act  ftw  bis  ward,  es- 
tate, or  beneficiary,  as  the  case  may  be,  so 
far  as  exercising  the  voting  power  is  con- 
cerned. Section  19.  In  the  Instant  case  the 
petition  names  61  Individual  or  corporate 
owners,  and  in  addition  thereto  names  Nan- 
cy I*  Woodward,  executrix  of  the  last  will 
of  A.  J.  Woodward,  deceased,  and  "Garnett 
Bros."  as  owners.  The  petition  is  signed  by 
32,  not  including  either  Mrs.  Woodward  or 
Garnett  Bro& 

[2]  The  fact  that  Nancy  L.  Woodward  is 
execotilx  of  the  last  will  of  A.  J.  Woodward, 
deceased,  of  itself  means  nothing.  We  are 
not  advised  as  to  the  provisions  of  the  will, 
or  whether  Mrs.  Woodward  is  sole  devisee 
of  this  particular  }and ;  but  it  is  unnecessary 
to  determine  whether  **Nanc7  L.  Woodward, 
executrix,"  should  be  counted  as  one  land- 
owner, for  the  result  wcnUd  not  be  affected. 
While  an  individual  might  conduct  his  bB8^ 
ness  under  the  name  "Garnett  Broa,"  we 
think  those  terms 'imply,  prima  fiicle,  more 
than  one  person.  This  must  be  so,  if  any  at- 
tention whatever  is  paid  to  the  ordinary 
usage  of  common  English  words,  ^le  word 
"brothers"  is  the  plural  of  "brother"  and 
means  more  than  on&  Counting  Garnett 
Bros,  as  2  person  at  least,  and  the  petition 
on  its  face  discloses  that  it  falls  to  meet  the 
requirements  of  sections  1  and  2  of  the  act 
There  are  at  least  64  landowners  in  this 
district,  and  the  petition  was  signed  by  only 
32,  which  is  not  a  majority.  When  the  court 
heard  evidence,  the  deflciendes  of  the  peti- 
tion were  made  all  the  more  apparent  Gar^ 
nett  Bros,  are  3  persons,  while  of  the  32  who 
signed  3  are  clearly  not  qualified  signers  un- 
der the  act 

[3]  Neither  a  homestead  nor  desert  «itry- 
man  has  any  title  or  evidence  of  title  to  the 
land  held  by  him,  prior  to  the  time  he  makes 


I  final  proof.  It  Is  not  even  necessary  to  con- 
sider the  effect  of  the  lien  of  a  bond  issue 
upon  the  lands  held  by  these  three,  to  de- 
termine that  the  act  never  contemplated  that 
government  lands  are  to  be  Included  In  one 
of  these  districts.  The  ordinary  overhead 
or  running  expenses  of  a  district  are  to  be 
met  by  an  annual  levy  of  taxes  (section  49) 
imposed  upon  all  lands  therein  "except  such 
lands  as  have  been  Included  within  such  dis- 
trict on  account  of  the  exchange  or  substitu- 
tion of  water."  Section  48.  That  a  settler 
upon  government  lands  does  not  have  a  tax- 
able interest  in  the  land  prior  to  making 
final  proof  has  been  the  universal  holding,  or 
practically  so,  of  all  the  authorities.  If  we 
deduct  the  tiames  of  the  homestead  and  des- 
ert entrymen,  the  petition  has  but  29  qual- 
ified signers  as  against  a  total  of  65  at  least 
[4]  Doubtless  If  the  trial  court  had  felt 
certain  that  the  petition  was  prima  fade 
sufficient  it  would  have  permitted  it  to  be 
amended  by  the  addition  of  the  names  of 
the  3  other  qualified  petitioners;  but  when 
it  appeared  that  3  of  the  original  petitioners 
were  not  qualified  to  sign,  the  addition  of 
three  other  names  would  not  have  rendered 
the  petition  sufladent  As  we  said  above, 
after  it  Is  shown  that  the  court  has  Juris- 
diction, the  most  liberal  rules  of  procedure 
should  be  applied;  but  in  the  face  of  a 
showing  that  Jurisdiction  had  not  been  ac- 
quired in  the  first  instance,  the  court  can- 
not 6e  put  in  error  for  foiling  to  do  what 
It  had  no  power  to  do,  or  what  would  bare 
l>een  useless. 

[8]  Section  4  contemplates  that  the  court 
may  exclude  lands  from  the  proposed  dis- 
trict but  certainly  the  most  that  can  be 
said  of  ths  actimi  of  the  court  upon  peti- 
tioners' request  to  adude  the  Woodward 
and  Garnett  lands  Is  that  it  exordaed  Its 
discretion  apdnst  permitting  the  amend- 
ment and  in  the  absence  of  any  showii^  of 
abuse  of  sudi  discretion,  and  in  the  presence 
of  petittonere^  own  showing  that  those  lands 
lie  within  the  proposed  ^strict  and  are 
susceptible  of  irrigation  from  the  same  gen- 
eral source  and  by  the  same  general  system 
as  the  other  lands  mditioned,  the  order  can- 
not be  disturbed.  A  very  wide  discretion 
appears  to  be  lodged  in  the  district  court 
and  rightfully  so,  if  the  act  is  to  be  made 
workable. 

[6]  This  procedure  is  purely  statutory. 
The  act  prescribes  in  detail  the  steps  neces- 
sary to  be  taken  to  clothe  the  district  court 
with  antbori^  to  act  and  these  statutory 
requirements  must  be  fully  met  before  the 
court  can  proceed.  When  it  thus  appeared 
that  the  petition  was  not  suflBdent  to  give 
the  court  Jurisdiction,  the  order  of  dlsmiraal 
was  the  only  <Hie  which  the  court  could 
make. 

[7]  Upon  the  entry  of  the  order  the  ob- 
jectors filed  a  memorandum  of  costs,  in- 
cluding therein  mileage  and  per  diem  for 
14  witnesses  and  per  diem  for  2  others, 
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nmountfDg  in  all  to  $284.  A  motion  to  tax 
and  to  strike  out  every  one  of  these  items 
WBS  made  and  overruled,  and  error  is  as- 
slgned.  Appellants  object  to  the  allowance 
of  a.Dj  fees  to  these  witnesses  because  they 
were  not  subpcenaed,  sworn,  or  examined. 
An  affidavit  by  counsel  for  the  objectors  was 
filed,  setting  forth  generally  that  the  wit- 
nesses were  present  to  testify  (1)  that  the 
petitioners'  plan  for  Irrigating  the  lands  in 
the  proposed  district  is  impractical;  (2) 
that  there  is  not  sufficient  surplus  or  flood 
water  at  the  intended  source  of  supply  to 
fill  the  proposed  reservoir  or  to  irrigate  the 
lands  in  the  proposed  district ;  and  (3)  that 
all  of  the  lands  In  the  district  produce  crops 
without  artificial  irrigation,  and  the  Increas- 
ed yield  would  not  compensate  for  the  added 
expense.  Section  3  of  the  act  provides  tot 
notice  of  a  hearing  npon  the  petition  for  the 
creation  of  a  district,  and  section  4  declares: 
"Upon  such  hearing  all  persons  interested 
whose  lands  or  rights  may  be  damaged  or 
beoeflted  by  the  organization  of  the  district 
or  the  irrigation  works  or  Improvements 
therein  or  to  be  acquired  or  constructed  as 
hereinafter  set  forth,  may  appear  and  con- 
test tlie  necessity  or  ntlUty  of  the  proposed 
district,  or  any  part  thereot  and  the  con- 
testants and  petitioners  may  offer  any  com- 
petent evidence  In  regard  thereto."  If,  then, 
the  questions  of  the  necessity  and  utility  of 
the  proposed  district  were  properly  before 
the  court  for  determination,  it  seems  clear 
that  the  eridence  which  these  witnesses  were 
called  to  give  was  relevant,  competent,  and 
material.  Aivellanta  cannot  complain  that 
they  were  not  subjected  to  additional  ex- 
pense  for  the  service  of  subpcenas  upon  these 
witnesses;  and  neither  are  they  in  a  posi- 
tion to  ui^e  that  the  witnesses  were  unnec- 
enary  because  the  petition  was  InsuffldeDt 
The  objectors  were  required  to  be  prepared 
to  contest  the  petition  upon  its  merits,  If  the 
trial  court  ruled  against  them  upon  the  pre- 
liminary objections  to  Its  sufficiency. 

[I]  No  explanation  la  offered  for  the  pres- 
encc  of  the  witness  Thomas  Copenholm.  One 
party  to  a  controversy  cannot  mulct  his 
adversary  for  the  expense  of  a  witness  who 
was  not  called  or  examined.  In  the  abswiee 
of  some  showing  that  the  testimony  which 
he  was  expected  to  give,  could  reasonably  be 
offered  as  relevant,  competent,  or  material 
to  the  Issues  raised  for  trial.  The  item  of 
$12  charged  for  that  witness  shoold  have 
been  eliminated. 

The  cause  Is  remanded  to  the  district 
court,  with  direction  to  strike  from  the  cost 
blU  the  Item  of  $12  charged  for  the  witness 
Thomas  Copenholm.  and  with  this  modifica- 
tion the  order  of  the  district  oonit  wUl 
stand  affirmed.  ' 

Modified  and  affirmed. 

BRANTLY,  O.  J.,  and  SANMEB,  7.,  000- 
cor. 


(49  Uont.  54> 

STATE  ex  reL  DWTER  v.  DUNCAN,  Mayor. 
(Supreme  Court  of  Montana.    April  3,  1814.) 

1.  Appeal  and  Eebob  (|  874*)  —  Undsbtak- 
ino  ON  ApPIaL— MUNICIPAI.  Officee. 

It  being  otUy  by  reason  of  hti  acts  as  ex- 
ecutive head  of  the  police  department,  by  vir- 
tue of  bis  being  mayor,  that  a  cause  of  action 
ifl  Btated  against  defendant,  he  is  witbio  B«v. 
Codes,  I  7100.  dispensing  with  the  ^ving  ot  an 
undertaking  on  appeal 'Dj  a  mn»'.apal  officer, 
appealing  in  an  action  to  which  be  is  a  party  in 
his  official  capacity. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2005-2010;  Dec  Dig.  | 
374.*J 

2.  Mandamus  (S  154*)  — AniDATiT— Exist- 
ence OF  Office. 

In  the  absence  of  special  demurrer,  or  mo- 
tion to  make  more  specific,  tbe  existence  of  the 
office  to  which  plaintiCf  seeks  restoration  is 
Buffidently  stated  by  the  allegation  of  tbe  al 
fidavita  for  the  wnt  of  mandamus  that  he  waa 
appointed  to  the  office  of  lieutenant  of  police 
of  ibe  police  department  of  the  city  of  B.,  a 
permanent  existing  office,  created  under  the 
rules  and  regulations  of  the  department  promul- 
gated by  the  dty  coundl  and  under  autboritr 
of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  SS  29&-«16;  Dec  Dig.  {  154.*] 
8.  Pleading  (|  403*)  —  Defects  —  Affidavit 

FOE  MaNDAVCS— AlDEB  BT  ANSWER. 

The  allegation  In  the  answer,  tfaat  on  a 
certain  day  relator  was  a  member  of  tbe  police 
department  of  the  dty  of  B..  holding  the  posi- 
tion of  lieutenant  of  police,  to  that  extent  aids 
the  affidavit  for  mandamus  to  be  restored  to 
office. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  1343-1347;  Dec  Dig.  1  403.*] 

4.  Pleading  (§  428*)— Objections  to  Bn- 

DXNCB— Right  to  Objeot. 

Defendant  may  not  object  to  introduction 
in  evidence  by  plaintiff  of  an  ordinance  the  ex- 
istence of  which  is  pleaded  In  the  answer. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  il  1433-1436;  Dec  Dig.  S  428.*] 
6.  Municipal  Cobpokations  (§  180*)— Pomoe 

Dep&bthent— Officers. 

The  metropolitan  police  law  (Rev.  Cooes, 
U  3304-^17)  contemplates  that  In  addition  to 
the  office  of  chief  of  police,  which  the  act  iudf 
creates,  other  offices  under  the  chief  shsll  be 
established  by  the  council  of  a  dty  organising 
its  police  department  la  conformity  therewith. 

[Ed.  Note.— For  other  cases,  see  Munldpal 
Corporations,  Cent.  Dig.  «  449-457,  466,  4©; 
Dec  Dig.  S  180.*] 

6.  Municipal  Cofpoeations  (|  180*)— Obdi- 
hanob— fobce  and  effect. 

An  ordinance  of  a  dty,  providing  for  or- 
ganization of  its  police  department  in  coaform- 
ity  with  the  metropolitan  police  law  (Rev. 
Codes,  Si  3304-3317)  when  duly  passed,  has 
the  force  and  effect  of  a  statute. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
CorporatioDB,  Cent  Dig.  H  449-457.  466,  482; 
Dec  Dig.  I  180.*] 

7.  Municipal  Cobporations  (|  185*)— Poijc» 
Officees— Betibement— CaviL  Service. 

The  dvil  service  prindple  being  the  fonn- 
dation  of  the  metropolitan  police  law  (Rev. 
Codes.  H  3304-3317),  retiring  to  the  eligible 
list  a  lieutenant  of  police,  followed  immediately 
the  appointment  of  another  to  fill  tbe  office, 
does  not  operate  to  deprive  him  of  his  office. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Gent  Dig.  H  482-609;  Dec  Dig. 
1185.*] 
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S.  Municipal  Cobfobationb  (S  185«)— Po- 
lice OfFICEB— ResTOEATION— WAIVEB. 

One  removed  from  the  office  o£  lieutenant 
of  police  of  a  city  does  cot,  under  the  principle 
that  one  office  is  vacated  by  the  incainbent  ac- 
ceptiiv  an  incompatible  office,  waive  right  to 
restoration  to  such  office  by  accepHog  tempo- 
rarily, pending  proceedings  for  restoration,  an 
appoiotment  as  depul?  county  inspector  of 
weights  and  measures. 

[Ed.  Note.— For  other  cases,  see  Manicipal 
GorpprationB,  Cent  Dig.  |S  49i!-609;  Dec.  Dig. 
S  18B.*1 

Appeal  from  District  Court.  Silver  Bow 
Cknmty ;  Jno.  B.  McGleman,  Judge. 

Handamus  by  tbe  State,  on  the  relation  of 
Michael  S.  Dwyer,  against  Lewis  J,  Duucan, 
as  Mayor  of  the  City  of  Butte.  Judigment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Alex  Mackel,  W.  F.  Davis,  and  N.  A.  Roter- 
Ing,  all  of  Butte,  for  appellant  J.  B.  Bealy, 
3t  Butte,  for  respondent 

HOLLOWAY,  J.  This  proceeding  In  man- 
damus was  Instituted  by  Michael  J.  Dwyer 
to  compel  the  mayor  of  Butte  to  restore  him 
to  the  office  of  lleutoiant  of  police  In  the  po- 
Uc«  department  of  the  city  of  Butte.  From 
a  Judgment  awarding  the  peremptory  writ 
this  appeal  is  prosecuted.  To  avoid  confu- 
sion of  terms,  the  relator  in  the  low^  court 
will  be  designated  plaintiff,  and  the  mayor 
defendant 

[13  1.  A  motion  to  dismiss  the  appeal  has 
been  interposed  upon  the  ground  that  an  un- 
dertaking on  appeal  was  not  ftimlshed.  Sec* 
Hon  7196,  Revised  Codes,  provides  that  an 
undertaking  on  appeal  shall  not  be  require 
ed  from  any  municipal  officer  who  appeals 
In  an  action  or  proceeding  to  whldi  he  is  a 
party  in  his  official  capacity.  In  his  affidavit 
for  tbe  writ  plaintiff  aUeges:  "13.  That  at 
all  times  herein  mentioned  the  said  defend- 
ant and  respondent  was  and  is  the  mayor  of 
the  dty  of  Butt^  Silver  Bow  countr*  Mon- 
tana, and  all  of  the  said  acta  and  things 
herein  set  forth  and  complained  of  were 
done  and  snflered  and  ccHUnitted  as  against 
the  said  relator  and  by  said  respondent  in 
the  official  character  and  capacity  of  re- 
spondent, as  the  executive  head  of  tbe  police 
department  of  tbe  said  city  of  Butte,"  etc. 
^nils  statement  was  made  advisedly.  As  an 
Individual,  the  defendant  Is  powerless  to 
make  any  order  affecting  the  police  force  of 
the  dty  of  Butte.  It  is  only  by  virtue  of 
tbe  fSact  Qiat  be  appears  In  his  official  capac- 
ity that  a  cause  of  action  can  be  stated 
against  him.  Under  the  section  above,  he 
was  entitled  to  prosecute  this  appeal  without 
fumishing  an  undertaking. 

[2-4]  2.  Cbntention  la  made  that  the  affi- 
davit for  the  writ  does  not  B^tn  a  cause  of 
action,  In  that  It  does  not  allege  tbe  exlsteqce 
of  tbe  office  to  which  plaintiff  seeks  restora- 
tion. The  auction  of  the  affidavit  is:  "6. 
That  in  December,  1910,  and  on  the  28tb 
day  thereof,  this  affiant  was  permanently  ap- 


pointed to  tbe  office  of  Ueutoiant  of  police  of 
the  police  department  of  tbe  dty  of  Butte, 
the  same  being  an  office  created  under  the 
rules  and  regulations  of  the  said  department 
and  by  those  promulgated  by  the  city  coun- 
cil of  the  said  dty,  in  addition  to  and  under 
authority  of  the  statute  in  that  case  made 
and  iHTovlded,  and  said  office  la  now  and  at 
all  times  has  been  a  permanent  office  In  the 
said  police  department  of  the  said  dty,  now 
existing  and  never  abolished  In  any  way." 
This  is  not  tlie  orthodox  method  of  pleading 
the  existence  of  an  office  created  by  a  munic- 
ipality And  of  tbe  existrace  of  which  ttie 
court  could  not  take  judidal  noUce.  The 
application  of  elonentary  n\t»  of  common 
sense  to  tbls  allegation  could  not  leave  any 
one  in  doubt  as  to  the  pleader's  meaning. 
In  the  absence  of  a  apedal  demurrer  or  a 
motion  to  make  more  spedflc,  this  auction 
is  suffldent  Defendant  himself  In  his  an- 
swer alleges:  "That  on  the  Slst  day  of  May, 
1911,  tbe  above-named  rdator  was  a  manb^ 
of  the  police  department  of  the  said  d^  of 
Bntte,  holding  the  position  of  Ueutenant  of 
police,"  and  to  this  extoit  flie  answer  aids 
the  complaint  or  affidavit 

To  prove  the  existence  of  Uie  office,  plaUi* 
tiff  dfered  in  evidence  Ordinance  82B  of  the 
dty  of  Butte,  and  we  are  Introduced  to  a 
rather  remarkable  situation  presented  by 
defendant  vigorously  objecting  to  tbe  lutn- 
ductlon  in  evidence  of  an  ordinance  the  ex- 
istence of  which  he  pleads  tai  bis  answer  as 
follows:  *^at  Uiere  Is  In  existence,  and  in 
fall  force  and  eff^  Ordinance  No.  825  of 
the  series  of  ordinances  of  the  dty  of  Bntte, 
entitled  'An  ordinance  establishing  and  cre- 
ating a  police  department  of  ttie  dty  of 
Butte,  prescribing  the  duties  and  regulations 
of  tbe  members  of  said  police  departmenV 
*  *  *  which  said  ordinance  created  a  po- 
lice d^rtment  within  the  mid  dty  of  Bntte 
under  and  by  virtue  of  what  is  commonly 
known  as  tbe  metropolitan  police  law.**  The 
trial  court  properly  refused  to  entertain  tbe 
obJecUon  under  these  drcumstancea.  The 
trial  oit  a  lawsalt  Is  not  a  mere  gla^torial 
contest  of  wlte.  An  honest  ^ort  to  detos 
mine  tbe  relative  rights  of  Uie  parties  is 
now  being  emphaslssed. 

[S-7]  3.  With  these  preliminary  matters 
aside,  the  one  question  presented  -  for  our 
determination  Is:  Was  plaintiff  entitled  to 
be  restored  to  the  office  of  lieutenant  of  po- 
lice? The  drcnmstances  of  bis  probationary 
appointment  to  tbe  police  force,  bis  perma- 
nent appointment  his  antotntment  aa  lieu- 
tenant of  police,  his  removal  from  active 
service  to  tbe  d^ble  Ust,  and  the  dler  of 
the  dty  to  restore  bim  to  active  service  as  a 
patrolman,  need  not  be  considered  at  lengtii. 
Plaintiff  was  removed  from  active  duty, 
along  with  14  or  15  patrolmen,  by  resolution 
of  tbe  dty  coundl  and  direction  of  the  mayor, 
because  tbe  departm^t  had  more  men  in 
active  service  than  tiie  needs  of  the  dty  de- 
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manded  or  Its  financial  ccmdltloii  woold  jus- 
tify. It  appears  that,  In  retiring  these  men 
to  tlie  eligible,  waiting  list,  the  anthorltles 
selected  the  members  of  the  police  force  in 
the  inverse  order  of  their  appointments,  tak- 
ing those  who  had  Berved  the  shortest  periods 
of  time. 

Oar  metropolitan  police  law  (sections  3304- 
8317*  Bev.  Codes)  contemplates  that  In  addi- 
tion to  the  office  of  chief  of  police,  which 
the  act  its^  creates,  there  shall  be  dlCTer- 
ent  grades  and  other  offices  established  by 
the  city  council  (section  8314),  or  by  the 
mayor  In  the  erent  the  conneU  falls  to  act 
(section  330S).  For  instance,  In  section  3308 
It  Is  proTlded:  "The  mayor  and  (or)  the  chief 
of  police  subject  to  Qie  approval  of  the  may- 
or shall  have  the  power  to  suspend  a  police- 
man, or  any  oUlcer  under  the  chief,  tat  a 
period  of  not  exceeding  ten  days  In  any  one 
month  without  any  hearing  or  trial."  The 
city  of  Bntte  by  ordinance  provided  for  the 
organization  of  its  police  department  in  con- 
formity with  that  act.  Under  Ordinance 
No.  825  atwve,  the  department  comprises  one 
cblef  of  police,  one  captain,  one  lieutenant, 
two  sergeants,  three  Jailers,  three  patrol 
drivers,  one  detective,  and  such  number  of 
patrolmen  as  may  be  required.  The  act  al- 
so contemplates  that  charges  against  aii.\ 
officer  in  the  department  shall  be  beard  by 
the  examining  and  trial  board  (section  3309), 
and  that  reduction  In  rank  or  grade  may  be 
Imposed  as  punishment  In  case  the  officer, 
other  than  the  chief,  is  found  guilty  (sec- 
tion 3308). 

The  <dvU  service  principle  is  the  founda- 
tion of  the  law.  The  fundamental  idea  upon 
which  the  system  rests  is  that  appointments 
to  and  promotions  In  the  department  shall 
depend  upon  merit  and  not  upon  favoritism. 
Wbea  Ordinance  825  was  duly  passed,  it  had 
the  force  and  effect  of  a  statute.  28  Cyc. 
391;  McQulllln  on  Uunlclpal  Ordinances,  I 
12.  The  office  of  lieutenant  of  police  was 
created  by  that  ordinance,  and  when  filled 
by  the  anraintment  and  analiflcation  of 
plaintiff,  he  was  protected  by  the  life  tenure 
principle  to  the  same  extent  as  is  the  chief 
of  police^  80  long  as  die  necessities  which 
called  for  the  creation  of  the  office.  In  the 
first  butane^  exact  that  It  be  filled.  The 
office  of  chief  of  police  Is  required  to  be 
maintained.  The  subordinate  offices  need  not 
be.  Tbey  are  created  to  meet  the  needs  of 
the  city ;  and  if  out  of  the  necessities  of  any 
girai  case  a  reduction  in  the  number  of 
members  of  the  force  becomes  imperative, 
patrolmen  may  be  relegated  to  the  eligible 
list — not,  howew,  to  make  room  for  others 
-^nd  likewiae  a  captain,  lieutenant,  or  ser- 
geant may  be  retired  froln  active  service, 
bnt  not  to  make  way  for  some  one  else  to 
take  his  office.  The  spirit  of  the  law  re- 
quires that,  whenever  additional  patrolmen 
are  needed,  those  who  have  been  relegated 


to  the  eligible  list  shall  be  called  In  the 
order  of  their  appointments;  and  if  consider- 
ations of  economy  have  caused  the  office  of 
lieutenant  of  police  to  be  vacated  by  the  re- 
tirement of  the  Incumbent  to  the  waiting 
list,  the  same  spirit  of  the  law  demands 
that,  whenever  that  office  is  a^in  filled,  the 
former  incumbent  shall  be  restored.  In  pref- 
erence to  any  one  else. 

The  record  before  us  discloses  that  when 
this  plaintiff  was  retired  to  the  eligible  list, 
and  the  office  of  lieutenant  of  police  became 
vacant,  the  defendant  immediately  appoint- 
ed another  to  fill  the  office.  This  was  a 
clear  violation  of  the  civil  service  prlndple, 
and  did  not  operate  to  derive  the  plaintiff 
of  his  office. 

[8]  4.  It  is  Insisted  that  whatever  right 
plaintiff  may  have  had  to  be  restored  to  the 
office  he  seeks  he  waived  by  accepting  an  In- 
compatible office.  The  record  discloses  that 
some  time  after  this  proceeding  was  Institut- 
ed, and  while  waiting  for  Its  termination, 
plaintiff  accepted  temporarily  the  appoint- 
ment as  deputy  inspector  of  weights  and 
measures  for  Silver  Bow  county.  We  recog- 
nize the  general  rule  to  be  as  stated  by  coun- 
sel for  appellant:  That  one  office  Is  vacated 
by  the  incumbent  accepting  an  incompatible 
office.  The  reason  for  the  rule  Is  that  It  is 
contrary  to  public  policy  that  the  same  In- 
dividual should  undertake  to  perform  incon- 
sistent and  incompatible  public  duties  (Me- 
chem's  Public  Offices  and  Officers.  8  419); 
but  when  the  reason  of  a  rule  ceases,  so 
should  the  rule  itself.  It  aifpears  as  some- 
what of  a  novelty  in  the  law  for  this  defend- 
ant to  urge  that  the  duties  of  the  office  of 
Inspector  of  weights  and  measures  are  in- 
consistent with  the  duties  which  his  own 
wrongful  act  prevents  this  plalntifT  from  per^ 
forming.  It  will  be  time  enough  to  raise 
this  objection  U  plaintiff  attempts  to  per* 
form  the  duties  of  both  offices  at  the  same 
time. 

We  find  no  error  In  the  record.  The  mo- 
tion to  dismiss  the  appeal  is  overruled,  and 
the  Judgment  is  affirmed. 

Affirmed. 

BBANTLT,  a  J,  and  l^ANNER.  3^  con- 
cur. 

(tt  Hont.  40) 
HICKS  et  al.  v.  RUPP  et  aL 

(Supreme  Court  of  Montana.'  JUarcb  28,  1914.) 

1.  Pleadinq  (1  48*)  —  CtncFUiNT  —  Sum- 

OIKNOT. 

Under  the  statute,  as  well  as  under  the  gen- 
eral rule  of  law,  if  plaintiff  is  entitled  to  relief 
under  the  facts  alleged,  considered  from  any 
viewpoint,  the  complaint  will  be  sustained. 

(Bd.  Note.— For  other  eases,  see  Pleading. 
Cent  Dig.  II  106.  106;  Dee.  IHg.  |  4a*} 

2.  Quieting  Tttlb  (|  7*)— CLoirn  on  Tttle. 

A  suit  to  cancel  au  instrument  as  a  cloud 
upon  title  is  maintaiDeble  under  the  general  Ju- 
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risdiction  of  courts  of  egolty,  based  upoD  the 
principle  of  quia  timet. 

lEd.  Note.— For  other  cases,  see  Quieting  Ti- 
de^ Gent  Dig.  ${  14-^ ;  Dec.  Dig.  1  7.*J 

3.  Cancellation  op  Instbumbnts  (|  8*)  — 

Cause  of  Action— Injury. 

Under  Rev.  Codes,  §  6115,  providing  that  a 
written  instrument,  as  to  which  there  is  a  rea- 
sonable apprehension  that,  if  left  outstanding, 
it  may  cause  serious  injury  to  one  as  to  whom 
It  is  voidable,  may  be  ordered  canceled,  plaintiff 
must  show  that  injury  may  result  if  the  instru- 
ment is  outstanding,  in  order  to  have  it  can- 
celed. 

[Ed.  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  |  2 ;  Dec  Dig.  S  8.*] 

4.  Cancellation  of  Instbuments  (S  37*)  — 
Allegations  of  Complaint— Sufficiency. 

A  complaint,  in  a  suit  to  cancel  a  contract 
to  convey,  which  did  not  specifically  allege  that 
the  contract  was  in  writing,  so  as  to  be  suffi- 
cient under  the  statute  of  frauds,  or  that  it  was 
executed  so  as  to  be  entitled  to  record,  but  did 
allege  that  defendant  renounced  all  liability 
thereunder,  and  that  plaintiffs  rescinded  it  and 
resumed  possession,  did  not  sufficiently  allege 
facts  showing  that  the  contract,  if  left  out- 
standing, would  probably  injure  plaintiff,  so 
aa  to  authorize  cancellation. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  iDBtruments,  Cent  Dig.  If  66-80;  Dec.  Dig. 
I  87.*] 

B.  Fbauds,  Statcti  of  (S  71*)  —  Saue  of 

IiAND — NeCESSITT  OF  WbITING. 

A  contract  for  the  sale  of  land  must  be  in 
writing  to  satisfy  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  H  83. 113-139;  Dee.  Dig.  { 
71.*] 

6.  QtTiETiNG  Title  (5  60*)—Relibp— Damages. 

The  complaint  alleged  that  plaintiff  agreed 
to  Bell  to  defendant  land  witb  personalty  tiiere- 
on,  and  that  defendant  afterwards  abandoned 
possession  of  the  property,  and  removed  and  re- 
tained the  personalty,  and  plaintiff  resumed 
possession  and  elected  to  rescind  the  contract, 
and  suffered  damage,  by  defendant's  conduct  in 
renouncing  the  contract,  in  a  certain  sum,  in- 
cluding the  reasonable  value  of  the  personalty 
removed  from  the  land  and  the  value  of  its  use 
and  occupation  while  defendant  was  in  posses- 
sion, and  further  prayed  that  the  contract  be 
canceled  as  a  cloud  on  :^laintiS's  title.  BeU, 
that  the  complaint  sufficiently  alleged  a  cause 
of  action  at  law  for  the  value  of  the  personalty 
retained  by  defendant,  and  for  use  and  occupa- 
tion, so  that  such  relief  may  be  granted  on  prop- 
er proof,  though  cancellation  was  denied. 

[Ed.  Note. — For  other  cases,  see  Quieting  Ti- 
tie.  Cent  Dig.  {  lOO;  Dec.  Dig.  i  GO.*] 

7.  Vendoe  AND  Pubchaskb  (S  lie*)— Rescis- 
sion OF  Contract— Liability  of  Pueciias- 

EB  — RESTOBATION  OF  PhOPERTY. 

Upon  repudiation  of  a  contract  to  convey 
by  the  purchaser,  and  its  rescission  by  the  ven- 
dor, the  purdiaser  was  bound,  without  demand, 
to  restore  to  vendor  the  personalty  received  un- 
der the  contract,  and  to  compensate  the  vendor 
for  the  use  and  occupation  of  the  land  under 
Rev.  Codes,  fii  5075,  5076,  requiring  one  who 
obtidns  a  thing  by  a  consent  afterwards  rescind- 
ed to  restore  it  without  demand  to  the  former 
possessor,  unless  he  has  acquired  title  superior 
to  such  possessor's. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  g$  205-208;  Dec.  IMg.  I 
116.*] 

Appeal  from  District  Court  Lewis  and 
Clark  County ;  J.  Miller  Smith,  Judge. 
Action  by  James  H.  Hicks  and  another 


against  Albert  Rupp  and  others.  From  a 
judgment  dismissing  the  action, -and  from  an 
order  denying  a  new  trial,  plaintiffs  appeal. 
Reversed  and  remanded. 

Galen  &  Mettler,  of  Helena,  for  appellants. 
Geo.  A.  Maywood,  of  PhlllpSbarg,  for  re- 
spondents. 

BRANTLT,  C.  J.  This  action  was  brought 
to  have  canceled  a  contract  for  the  sale  of 
real  estate  and  personal  property,  and  for 
damages.  A  demnrrer  Interposed  to  the  com- 
plaint having  been  overruled,  issues  were 
made  up  by  answer  thereto  and  reply.  At 
the  trial,  however,  when  the  plaintiffs  of- 
fered evidence  to  sustain  their  allegations, 
the  defendants  objected  to  Its  introduction, 
on  the  ground  that  the  complaint  did  not 
state  a  cause  of  action.  The  objection  was 
sustained.  Thereupon,  after  a  formal  offer 
of  proof  by  plaintiffs  which  was  rejected,  the 
court  dismissed  the  action,  and  ordered  judg- 
ment for  the  defendants  for  costs.  The 
plaintiffs  have  appealed  from  the  Judgment 
and  an  order  denying  their  motion  for  a  new 
trial. 

The  complatDt  alleges  that  on  April  9, 
1910,  the  plaintiffs  and  the  defendants  enter- 
ed into  a  contract  by  the  terms  of  which 
the  plaintiffs  agreed  to  sell  to  the  defend- 
ants, and  defendants  agreed  by  buy,  a  tract 
of  land  consisting  of  about  2,280  acres,  to- 
gether with  a  large  amount  of  personal  prop- 
erty thereon,  situated  In  Lewis  and  Clark 
county,  at  a  gross  price  of  $30,000;  that  the 
plaintiffs  were  the  owners  of  the  property: 
that  the  defendants  paid  to  the  plaintiffs  the 
sum  of  $5,000,  and  agreed  to  pay  the  balance 
of  $25,000  on  or  before  January  1, 1911;  that 
the  plaintiffs  thereupon,  and  In  accordance 
with  the  terms  of  the  contract,  delivered  to 
the  defendants  all  of  said  property,  and  that 
defendants  took  possession  of  It ;  that  there- 
after, on  May  13,  1910,  the  defendants  paid 
to  plaintiffs  the  further  sum  of  $5,000  to  ai>- 
ply  on  the  purchase  price;  and  that  there 
was  then  deposited  in  escrow  by  the  plain- 
tiffs a  warranty  deed,  duly  executed  and 
acknowledged,  to  be  delivered  to  defendants 
upon  their  payment  of  the  full  sum  of  $20,- 
000,  without  Interest  as  stipulated  In  the 
contract  A  memorandum  signed  by  the 
parties,  accompanying  the  escrow,  stated  the 
purpose  of  the  deposit  and  the  condition  up- 
on which  the  depositary  should  make  a  de- 
livery to  the  defendants.  It  provided  that, 
in  case  payment  should  not  be  made  prompt- 
ly on  or  before  January  1,  1911,  as  stipulat- 
ed in  the  contract,  the  escrow  should  be  re- 
turned to  the  plaintiffs  on  demand  within 
30  days,  at  the  expiration  of  which  period 
the  responsibility  of  the  depositarj-  should 
cease.  It  is  all^i^  that  on  or  about  Janu- 
ary 1,  1911,  the  defendants,  without  notice 
to  plaintiffs,  and  without  their  knowledge  or 
consent  abandoned  possession  of  the  land, 
and  left  it  wholly  unoccupied;  that  the  land 
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mnalned  m  nnoocnpied  until  on  or  atwat 
Slarch  21,  1911,  when  the  plaintiffs  resumed 
possession,  by  reason  of  the  termination  of 
the  rights  of  the  defendants;  that  defend- 
ants wholly  failed  to  make  the  payment  of 
^0,000,  though  demand  th«%for  was  fre- 
quently made  hy  plalntUTB;  that,  npon  snch 
demand,  the  defendants  Informed  the  plain- 
tiffs that  tiiey  raionnoed  the  contract  and  re- 
fused to  recognize  any  liability  thereunder; 
and  that  on  the  last-mentioned  date  the 
plaintiffs  elected  to  rescind  the  contract,  and, 
tbrongji  their  attorneys,  gav^e  defoidants 
written  notice  of  thdr  electl<m.  The  notice 
Is  set  out  in  Oie  complaint  After  reciting 
gmerally  the  terms  of  tbe  agreement,  the 
possession  and  use  by  the  defendants  of  the 
property,  and  their  refusal  to  make  tlie  final 
payment  of  920.000.  it  continues:  **We  are 
therefore  directed  by  Mr.  and  Mrs.  Hicks  to 
notify  yon,  and  we  do  hereby  notify  you,  and 
mch.  of  you,  that  they  do  now  rescind  the 
contract  for  the  sale  of  their  ranch  and 
property  ttf  you.  for  the  reason  that  you 
have  not  paid  in  full  the  consideration  there- 
in agreed  to  be  paid,  and  that  the  time  for 
muA  payment  has  passed.  The  payment 
which  you  hare  made  falls  far  diort  of  com- 
pen sating  them  for  the  actual  market  value 
of  the  personal  property  taken  by  you  and 
converted  to  your  own  use,  to  say  nothing 
of  the  damage  to  the  ranch  itself  and  for  the 
use  of  the  ranch,  and  for  other  damages 
caused  to  them  by  your  failure  to  keep  your 
contract"  It  is  alleged  that,  when  the  de- 
fendants abandoned  possession  of  the  land, 
they  removed  therefrom  all  of  the  personal 
property  Included  In  the  contract  and  con- 
verted it  to  their  own  use,  having  disposed 
of  the  greater  portion  of  it  to  third  persons. 
It  is  further  alleged  that  the  plalntlCTs  at 
an  times  were  ready  and  willing  to  comply 
with  all  the  terms  of  the  contract  and  would 
have  done  so  but  for  the  conduct  of  the  de- 
fendants, rendering  their  compliance  Impos- 
sible; and  that  they  were  thus  compelled  to 
elect  to  rescind  the  contract  In  order  to  pro- 
tect their  rights;  and  that  the  plaintiffs  suf- 
fered damage  by  the  conduct  of  the  defend- 
ants in  renouncing  th^  contract  to  the 
amount  of  $23,532.  This  sum  includes  $14,- 
000.  the  reasonable  value  of  the  personal 
property  removed  from  the  land  when  de- 
fendants abandoned  it  and  converted  to  their 
own  use,  ?3,600,  the  value  of  the  use  and 
occupation  of  the  premises  by  the  defendants 
during  the  time  of  their  possession,  and 
various  other  Items  claimed  ou  grounds 
speciQcally  alleged.  It  Is  further  alleged 
that  the  contract  of  sale  Is  a  cloud  upon 
plaintiffs'  title.  The  prayer  Is  that  the  con- 
tract be  canceled;  that  plaintiffs  have  dam- 
ages against  the  defendants  in  the  sum  of 
^,532,  less  the  payment  of  $10,000  made  by 
the  defendants  at  the  time  the  contract  was 
entered  Into;  and  that  they  be  awarded  the 
costs  of  the  action.  There  is  also  a  prayer  j 
txa  general  relief.  L 


So  far  as  it  is  disclosed  by  the  record,  the 
theory  upon  which  the  trial  court  proceeded 
Ut  indicated  by  the  objection  by  counsel  for 
the  defendants  to  the  introduction  of  evi- 
dence. The  spedflc  grounds  thereof  were: 
(1)  That  it  appeared  that  the  contract  al- 
leged, havii«  been  ectlnguished,  no  longn* 
existed,  and  therefore  that  damages  could  not 
be  recovered  for  a  breadi  of  it ;  and  (2)  that 
tlie  damages  alleged  were  not  such  as  could 
be  recovered  for  the  breach  of  the  contract 
under  the  provisions  of  the  Codes.  Bnt  it  is 
not  important  to  ascertain  upon  what  theory 
the  ranlt  was  reached.  Ttiat  the  action  of 
the  court  in  sustaining  the  objection  was  er- 
roneous is  clear.  The  question  confronting 
the  trial  court  was,  and  the  one  submitted  to 
this  court  Is,  whether  the  complaint  states 
facta  suflQcient  to  entitle  the  plaintiffs  to  any 
reUef. 

[1]  The  rule  Is  well  estabUshed  in  this  Ju- 
risdiction, both  by  the  statute  and  the  nnmer- 
ouB  decMons  of  this  court  that,  if  npon  the 
facts  stated,  from  any  point  of  view,  the 
plaintiff  is  «ititled  to  relief,  the  complaint 
will  be  sustained.  Herk  t.  Bowery  Min. 
Co.,  81  Mont  298,  78  Pac.  510;  Donovan  v. 
McDevitt  36  Mont.  61,  92  Pac.  49:  Raymond 
V.  Blancgrass,  36  Mont  449.  03  Pac.  648.  15 
L.  K.  A.  (N.  S.)  576;  Rev.  Codes,  !  6713. 

[2]  We  inquire  first  then,  whether  the 
facts  stated  Justify  the  equitable  relief  de- 
manded. A  snlt  to  have  canceled  and  de- 
clared void  an  instrument  which  constitutes 
a  cloud  upon  the  title  of  plaintiff  Is  refer- 
able to  the  general  Jurisdiction  which  courts 
of  equity  exercise  upon  the  principle  of  quia 
timet.  Arnold  v.  Fraser,  43  Mont.  540.  117 
Pac.  1064;  Fratt  v.  Daniels-Jones  Co.,  47 
Mont.  487,  133  Pac.  700;  Story's  Bqnity 
Jurisprudence  (10th  Ed.)  5  701;  2  Pomero/a 
Equitable  Remedies,  685  ;  6  Cyc.  286.  In  the 
Revised  Codes  are  found  these  sections: 

"Sec.  6115.  A  written  instrument  in  re- 
spect to  whldi  there  is  a  reasonable  appre- 
hension that  If  left  outstanding  it  may  canse 
serious  injury  to  a  person  against  whom  it 
Is  void  or  voidable,  may,  upon  his  applica- 
tion, be  so  adjudged,  and  ordered  to  be  de* 
Uvered  up  or  canceled. 

"Sec.  6116.  An  Instrument,  the  invalidity 
of  which  is  apparuit  upon  Its  face,  or  upon 
the  face  of  another  instrument  which  is  nec- 
essary to  the  use  of  the  former  in  evidence, 
is  not  to  be  deemed  capable  of  causing  in- 
Jury  wittiln  the  provisions  of  the  last  sec- 
tion." 

These  provisions,  taken  together,  clearly 
define  the  rule,  with  its  limitations,  under 
which  the  equitable  Jurisdiction  of  the  court 
may  be  invoked.  The  instrument  in  question 
must  be  in  writing  and  must  be  of  such  a 
character  that,  If  left  outstanding,  it  will 
menace  with  Injury  the  person  against  whom 
It  Is  void  or  voidable;  hence,  if  Its  invalidity 
appears  directly  or  constructively  upon  its 
face,  the  court  may  not  interfere. 

[3]  Clearly,  also,  If  It  does  not  appear. 
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either  from  the  iDstrumeiit  itself  or  the 
statemeBt  of  facts  explaining  its  character, 
that.  If  left  outstanding,  It  will  or  may  result 
in  injury,  the  conrt  onght  not  to  Interfere. 
In  other  words,  a  case  must  be  stated  which 
foils  within  the  rule.  Castro  v.  Barry,  79 
Cal.  443.  21  Pac  948;  Hlbernla  S.  &  L. 
Soc  T.  Ordway,  88  Cal.  681;  6  Cyc.  824,  In 
Hibemia  S.  &  L.  Soa  Ordway,  It  was  said: 
"In  an  action  to  remove  a  cloud  there  can 
be  no  question  but  that  the  the  facts  which 
Bbow  the  apparent  validity  of  the  Instrument 
which  is  said  to  constitute  the  cloud,  and  also 
the  focts  showing  its  loTalidlty,  ought  to  be 
stated.  To  merely  name  the  instrum«it, 
therefore,  might  not  ordinarily  be  suflBdent." 
In  order  to  invoke  the  JurisdictioD,  therefore, 
the  complaint  must  disclose  the  facts  neces- 
sary  to  show  that,  but  for  the  iDtaix>sitlon 
of  the  court,  the  plaintiff  may  suffer  Injury. 

[4]  The  complaint  here  falls  to  disclose 
that  the  contract  is  of  such  a  character  that, 
U  It  remains  outstanding,  it  will  be  a  menace 
to  plalotltW  titles  or  probably  Imperil  It  in 
any  way. 

[I]  Apart  from  the  bare  1^1  presumption 
iSxat  it  Is  In  writing  (the  complaint  does  not 
state  so  spedflcally).  and  Is  therefore  suffi- 
cient to  meet  tbe  requirements  of  the  statute 
of  frauda  (Sweetland  v.  Barrett,  4  Mont  217, 
1  Pac.  746;  Ryan  v.  Dunphy,  4  Mont.  356, 
6  Pac.  824,  47  Am.  Rep.  S56;  Christiansen  v. 
Aldrich,  30  Mont  44«,  76  Pac.  1007 ;  1  Moak's 
Tan  Sanford  on  Pleading  [3d  Ed.]  266.  674; 
9  Ency.  PL.  &  Fr.  700),  it  does  not  appear  that 
it  to  of  record  or  that  It  was  executed  with 
the  tormalitiefi  ^titling  it  to  be  put  upon 
record.  Moreover,  it  la  alleged  that  the  de- 
fendants renounced  It,  repudiating  all  liabil- 
ity under  It,  and  that  the  plaintiffs  rescinded 
It;  and  resumed  possession  of  the  land. 
While  SDfflciait  la  alleged  to  ^cuse  the 
plaintiffs  from  making  a  formal  offer  to  re- 
fund the  paymenta  made  (Arnold  v.  Fraser, 
supra)  in  tbe  particular  above  pointed  out. 
the  complaint  is  wholly  Insnffidrait  to  invoke 
the  equity  power  of  tbe  court 

{I]  In  tbe  second  place,  we  inquire  whether 
the  tects  stated  are  snffideDt  to  warrant 
other  rdief.  Stripped  of  the  unnecessary 
allegations,  we  Uilnk  the  complaint  states  a 
cause  of  action  at  law,  not  for  damages  for 
a  breadi  of  the  contract,  but  to  recover,  as 
damages,  tbe  value  of  the  personal  property 
retained  by  the  defendants  and  the  nse  and 
occupation  of  the  land  during  tbe  period  It 
was  In  possession  of  the  deCmdanta.  Pome- 
roy's  Eq.  Jurisprudence,  1 110;  State  v.  Sny- 
der. 66  Tto.  687,  18  S.  W.  106;  6  Oyc.  285. 

[7]  Upon  the  radiation  of  the  contract 
by  defendants  and  tbe  rescission  of  it 
the  plaintiffs,  the  obligation  at  once  arose 
upon  the  part  ot  the  former,  without  demand 
to  restore  to  tbe  latter  the  pemntai  property 
rec^ved  under  the  contract,  and  to  render 
compensation  for  the  use  and  occupation  of 
the  land,  to  say  Nothing  of  the  other  Items 


claimed  aa  additional  damages.  Rev.  Godea» 
li  6076.  6076. 

We  are  not  concerned  now  with  the  ques- 
tfou  what  the  plaintiffs  may  be  able  to  estate 
lish  by  tbe  evidence.  If  they  can  show  what 
they  allege  upon  tbe  plainest  principles  ot 
Justice,  they  will  be  entitled  to  a  substantial 
verdict,  after  credit  has  been  allowed  to  the 
defendants  for  the  amounts  paid  by  them. 

The  Judgment  and  order  are  reversed,  and 
tbe  cause  is  remanded  for  trial  on  tiie  merits. 

Reversed  and  remanded. 

HOLLOWAT  and  BANNER,  3J^  concur; 


(91  Kan.  l> 
HANSON  V.  SWARD  et  al.t 

(Supreme  Court  of  Kansas.   April  11,  1914.) 

fSsttabm  By  ih»  Comrt.) 
L  WiTREssEs  (i  21*>— BxAxiNAnoN— Rsrns- 
AL  TO  AivswEB  QvssnoH— PuKiSHiairT  von 

Contempt. 

Whether  a  question  put  to  a.  witness,  in 
a  case  where  the  court  has  Jurisdiction  of  the 
subject-matter  and  of  the  person,  and  wliich  be 
refuses  to  answer,  is  pertiseut  and  proper  ia 
for  tbe  determination  of  tbe  court,  and  not  tbe 
witness,  aud,  if  be  persiata  in  hlk  refusal,  be 
will  be  subject  to  punishment  for  contempt 

[Ed.  Note.— For  odier  cases,  see  WltnesseSt 
Cent  I^.  H  87-41;  Dec.  Dig.  |  21.*] 

2.  WrrREBSEs  <S  21*)— Rsfusal  to  Testiit— • 

IlfPRIBONUKNT  FOB  CONTEMPT. 

Imprisonment  may  be  Imposed,  not  only  as 
puoishment  for  contumacy,  Init  also  to  eompd 
obe^ence  to  a  lawful  order,  and  to  enforce  the 

production  of  testimony  deemed  to  be  neces- 
sary to  the  administration  of  justice. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  il  37-41;  Dec.  Dig.  i  21.*] 

3.  EXECDTOBS  AKD  ADUimSTBATOBS  (i  29*)— 

AppommiEiTT  or  AntaxiaTBAToB— Oou^v- 

■BAL  Attack. 

The  appointment  of  an  administrator  is  not 
open  to  collateral  attack  merely  because  the  ap- 
pointee is  not  next  of  kin  to  the  deceased  whose 
estate  is  being  administered. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators.  Gent  Dig.  ||  177-:^ 
1411;  Dea  Dig.  |  29.*} 

4.  Fame  luPBiaoNUENT  ({  20*)- PETrnoM— 

SUFTICIENCY. 

On  an  examinatioD  of  tbe  averments  of  ap- 
pellanfs  petition,  it  Is  keU  that  they  fail  to 
state  a  cause  of  action  for  false  Impnsonment 
against  the  appellees. 

[Ed.  Note.— For  other  cases,  see  False  Im- 
prisonment,  Cent  Dig.  H  86-97;  Dec.  Dig.  { 
20.*I 

Appeal  from  District  Court,  McPhereon 
County. 

Action  by  John  F.  Hanson  against  Swen 
A.  Swnrd  and  others  for  false  Imprisonment 
From  Judgment  for  defendants,  plalntlflt  ap- 
peals. Affirmed. 

John  F.  Hanson,  of  Llndsborg,  for  appel- 
lant Frank  O.  Johnson,  of  UcPherson,  for 
appellees. 

JOHNSTON,  a  3.  [4]  Tbls  was  an  action 
brought  by  tbe  appellant,  John  F.  Hanson, 
to  recover  $50,100,  as  damages  for  alleged 
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&lae  Imprlwmment  It  was  brought  agalDst 
th6  appellees,  Swen  A.  Sward*  tbe  probate 
Judge  of  Mcpherson  county,-  and  tbe  three 
snretlea  upoo  bis  official  bond,  O.  Emll  Gas- 
tatson.  the  sheriff,  and  OkS  20  sureties  upon 
his  official  bond,  Jolin  Ekblad,  who  was  the 
administrator  ot  the  Hannah  Underholm  es- 
tate, and  his  attorney,  Frank  O.  Johnson. 
In  tbe  petition  tbe  appellant  aUeged  that  be 
was  subpoenaed  as  a  witness  In  b^alf  of  the 
administrator  of  the  Underholm  estate  in  a 
oontroTersy  wberdn  Anton  lindertiolm  and 
others  bad  presented  claims  against  tbe  es* 
tate,  and  to  bring  with  hlin  books  of  account, 
receipts  for  payments,  cbe^^s,  and  other  e7l< 
deikces  of  tbe  payment  of  money  to  Anton 
Underholm,  Bmll  E.  Underholm,  Justus 
Undertiolm,  and  Ida  A.  Tamstrom,  and  also 
aU  lepers,  note^  or  accounts  showing  the 
transactions  bad  or  made  by  Hannah  Und- 
erbolm  while  she  was  acting  as  the  adndnls- 
tratrlx  of  tbe  estate  of  Swan  I4nderbolm, 
deceased.   It  was  alleged  tbat,  in  answer  to 
tbe  subpoena,  appellant  appeared  before  tbe 
probate  court,  and  after  affirmation  be  was 
asked  a  question  pertaining  to  the  daima 
filed  against  the  estate  by  Anton  Underbolm 
which  he  declined  to  answ^,  saying  that  tbe 
Question  did  not  pertain  to  tbe  controveray 
upon  which  he  had  be«i  sut^xenaed  to  testi- 
tj.  Tbe  probate  court  then  ml&d  that  the  ap- 
pellant most  answer  tbe  question ;  but  he  as- 
serted that  the  court  had  no  jurisdlctiott  to 
require  him  to  answer,  and,  still  refusing,  he 
was  held  to  be  in  contempt  of  court,  and  it 
waa  adjudged  tbat  be  should  pay  a  fine  of 
925,  and  Stand  committed  until  tbe  fine 
should  be  paid  and  tbe  question  answered. 
It  was.  further  avrared  that  under  this  order 
tiie  appellant  was  committed  to  the  county 
Jail  by  the  Sheriff  that  afterwards  lie  was 
r^eased  on  a  bond  ^ven  pending  a  hearing 
on  a  writ  of  habeas  corpus  before  the  Su- 
preme Oourt,  and  that  subsequently  that 
court  remanded  him  to  custody,  and  he  was 
held  in  Jail  for  a  period  of  about  eight 
months,  when  he  was  released.   He  further 
allied  ttiat  tbe  contempt  proceedings  were 
roid,  and  bis  punishment  illegal,  because 
tbe  probate  court  bad  no  Jurisdiction  to  com- 
pel him  to  testis  in  the  proceedings  before 
it;  that  Elkblad,  who  was  moving  In  the  pro- 
oeedings,  wss  not  next  of  kin  to  tbe  deceased, 
and  was  therefore  not  legally  appointed  ad- 
ministrator; that  the  order  of  commitment 
was  void,  because  it  did  not  state  the  exten- 
-natifms  offered  by  tbe  appellant,  nor  comply 
with  tbe  Code  prorldons  relating  to  pnnisb- 
ment  for  contempt   A  demurrer  to  the  peti- 
tion was  sustained,  and  appellant  complains 
of  tbe  ruling. 

[1]  Most  of  the  questions  raised  on  this  ap- 
peal hare  already  been  determined  adTersc- 
ly  to  appellants  contoitlon.  It  was  decided 
In  habeas  corpus  proceedings,  and  upon  dml- 
lar  averments,  that  It  was  the  duty  of  ai^l- 
lant  to  answer  the  question  propounded  to 


him  In  the  probate  court  In  re  Hanson,  80 
Kan.  783,  105  Paa  694;  In  re  Hanson,  81 
Kan.  608, 106  Pac  276. 

[2]  The  allegations  of  appellant's  petition 
indicate  that  the  question  was  relevant,  and, 
besides,  the  probate  court  which  had  jurisdic- 
tion of  tho  case  determined  that  tbe  question 
asked  was  pertinent  and  proper.  Being  vest- 
ed with  Jurisdiction  of  the  subject-matter  and 
of  the  person,  the  relevancy  of  tbe  Inquiry 
was  a  question  to  be  determined  by  the  court, 
and  not  by  the  witness.  It  has  also  been 
determined  that  the  probate  court  bad  the 
power  to  make  the  particular  order  that  was 
made.  In  re  Hanson,  SO  Kan.  783,  lOS  Pac. 
604.  On  a  hairsplitting  theory  as  to  the  pro- 
priety of  the  question  asked,  which  was  ut- 
terly untenable,  tbe  appellant  persisted  In 
Ills  ctmtumacy.  and  hence  was  held  In  jail 
for  a  long  time.  However,  be  could  have 
secured  bis  release  at  any  time  tor  answering 
a  few  simple  questloiis,  which  be  now  says  he 
would  willingly  have  answered  if  they  bad 
been  asked  in  a  different  way.  He  was  held 
in  custody,  not  alone  as  punishmrat  tar  con- 
tumacy in  willfully  disobeying  a  lawful  or- 
der of  tbe  court  but  also  to  compel  obedience 
to  an  order  which  tbe  court  bad  a  right  to 
make,  and  which  was  deemed  necessary  to 
tbe  administration  of  Justice.  While  the  int- 
prlsonment  waa  long,  the  oourt  had  the  power 
to  continue  tbe  commitment  of  appellant  as 
long  as  his  contiimacy  continued.  As  was 
well  remarked  by  Mr.  Justice  Oravea'  In  tbe 
habeas  corpus  proceeding:  "If  courts  were 
limited  in  their  power  to  enforce  proper  or- 
ders, as  ui^ed  here,  contumacious  iritnesses 
could  effectually  Impede  and  embarrass  them 
to  such  an  extent  as  practically  to  prevent 
tbe  adminlstratton  of  Justice."  In  re  Hanson, 
80  Kan.  78S,  787.  105  Pac.  684.  696. 

[3]  There  is  nothing  substantial  In  the  dalm 
of  ai^llant  that  tbe  Imprlsonmoit  was  il* 
legal  because  Ekblad,  who  was  appointed  ad- 
mtolstrator,  was  not  next  of  kin  to  Hannah 
linderholm,  deceased.  The  probate  oourt 
bad  autbority  to  appoint  a^  administrator, 
and,  even  if  the  wrong  person  was  appointed, 
bis  appointment  would  be  valid  until  It  was 
set  aside  in  a  proceeding  brought  for  that 
purpose.  Letters  of  administration  are  not 
open  to  collateral  attack  such  as  aiqiellant 
is  attempting  to  make.  This  was  determined 
In  Ekblad,  Adm'r,  v.  Hanson.  8S  Kan.  541, 
117  Pac.  1028.  See,  also,  Taylor  t.  Hoflid^ 
Adm'r,  etc..  13  Kan.  518;  Brubaker  v.  Jones, 
23  Kan.  411. 

Some  other  questions  have  been  discussed 
by  appellant;  but  all  not  specifically  mention- 
ed here  have,  like  those  mentioned,  been 
considered,  and  decided  In  earlier  cases 
brought  In  or  to  this  court  by  appellant 

The  appellant  did  not  state  a  cause  of  ac- 
tion against  any  of  tbe  appellees,  and  tbe 
ruling  of  tbe  district  court  suatalnlng  the  de- 
murrer to  his  petition  must  be  affirmed.  All 
the  Justices  concurring. 
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HODGES  V.  D.  M.  FERRY  &  CO. 
(Supreme  Court  of  Kansas.    April  11,  1914.) 

(SylUthiu  hy  the  Court.} 
Bales  (§  168'^*)— Contract— Conotbuction. 

The  rule  stated  in  the  case  of  Hollings- 
worth  v.  Colthurst,  78  Kan.  455,  96  Pac.  851, 
18  L.  R.  A.  (N.  S.)  741,  130  Am.  St.  Rep.  382, 
applied  to  a  contract  for  the  growing  and  de- 
livery of  a  crop  of  watermelon  seeds,  and  held, 
that  acceptance  of  and  payment  fur  the  crop 
were  left  to  the  consideration,  judgment,  and 
satisfaction  of  the  purchaser,  subject  to  cbe 
Umitatiou  that  he  should  act  in  good  faith. 

[E9d.  Note. — For  other  cases,  see  Sales,  Cent. 
tMff.  H  409-421;  Dec.  Dig.  1 168^-*] 

Appeal  from  District  Court,  Stevens 
County. 

Action  by  G.  W.  Hodges  against  D.  M.  Fer- 
ry &  Co.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Reversed  and  remanded. 

F.  S.  I^acy,  of  Liberal,  and  Standlsh  Back- 
us, of  Detroit,  Midi.,  for  appelUnt  S.  W. 
Smltb,  of  Osborne,  for  appellee. 

BURCH,  J.  IQ  the  season  of  1911  tbe 
plaintiff,  Hodges,  grew  a  crop  of  watermelon 
seeds,  and  In  November,  1911,  delivered  It  to 
the  defendant  under  a  contract  tbe  material 
portions  of  which  follow :  "It  is  further  mu- 
tually agreed  that  upon  delivery  of  the  crop 
It  Is  to  be  carefully  weighed  and  tested. 
Any  necessary  remilling  Is  to  be  done  by  D. 
M.  Ferry  St  Co.,  at  their  expense.  Payment 
Is  to  be  made  only  for  such  seed  as  they  con- 
sider sufficiently  clean,  bright,  and  vital  for 
seedsmen's  use;  no  credit  being  given  for 
dirt,  damages,  or  poor  seed  which  has  to  be 
removed.  In  all  cases  the  screenings  and 
culls  are  to  remain  the  property  of  the  party 
who  separates  them  from  the  crop.  It  is 
farther  mutually  agreed  that,  if  the  crop  as 
delivered  Is  Impure  through  fault  of  the 
grower,  or  In  any  other  respect  Is,  In  the 
judgment  of  D.  M.  Ferry  &  Co.,  unfit  for 
seedsmen's  use  and  cannot  be  made  fit  with- 
out an  unreasonable  amoimt  of  recleanlng  or 
handplcking,  D.  M.  Ferry  &  Co.  may  refuse 
to  accept  It  In  fulfillment  of  this  contract. 
•  •  •  In  consideration  of  the  faithful 
carrying  out  of  the  provisions  of  this  agree- 
ment on  the  part  of  said  G.  W.  Hodges,  and 
for  his  services  In  the  growing  and  delivering 
said  seeds,  D.  M.  Ferry  &  Co.  hereby  agree 
to  pay  blm  at  the  rate  of  12  cents  per  pound 
for  all  tbe  seed  satisfactory  to  said  D.  M. 
Ferry  &  Co.  which  he  may  deliver  In  accord- 
ance with  this  agreement  In  excess  of  the 
stoclE  seed  furnished  him,  said  payment  to  be 
made  Immediately  upon  the  receipt  of  such 
seed,  and  the  ascertaining  by  said  D.  M. 
Ferry  &  Co.  that  It  Is  vital  and  fit  for  seed 
purposes."  The  seeds  were  rejected.  In  an 
action  to  recover  the  compensation  stipulated 
In  the  contract,  the  plaintiff  preralled,  and 
the  defendant  appeals. 

Tbe  court  interpreted  the  contract  as  pro- 
Tldlng  for  payment  for  such  seeds  as  were 


sufficiently  clean,  bright,  and  vital  for  seeds- 
uien's  use,  payment  to  be  made  as  soon  as 
the  defendaut  ascertained  the  fact,  and  in- 
structed the  jury  that  the  principal  question 
for  them  to  determine  was  whether  or  not 
the  seeds  were  sufficiently  clean,  teight,  and 
vital  for  seedsmen's  use. 

The  contract  provided  that  payment  should 
be  made,  not  for  such  seeds  as  were  sufficient- 
ly clean,  bright,  and  vital  for  seedsmen's 
use,  but  for  such  seeds  only  as  the  defendant 
considered  of  that  ciiaracter.  The  right  was 
espressiy  reserved  to  reject  the  crop,  not  If 
It  was  unfit  for  seedsmen's  use,  but  If,  in 
the  judgment  of  the  defendant,  it  was  unfit. 
The  agreement  to  pay  was,  not  for  all  seeds 
which  were  clean,  bright,  and  vital,  but  for 
all  seeds  which  were  satisfactory  to  the  de- 
fendant The  only  provision  of  the  contract 
In  which  a  reservation  of  this  kind  was  not 
Inserted  was  the  clause  relating  to  time  of 
payment  Since  the  condition  upon  which 
any  payment  depended  was  already  fixed,  it 
was  not  necessary  that  It  should  be  repeated 
there,  and  acceptance  of  and  payment  for  the 
crop  were  left  to  the  consideration.  Judgment, 
and  satisfaction  of  the  defendant.  It  fol- 
lows that  the  contract  was  misinterpreted, 
and  the  case  was  sent  to  the  jury  on  a  wrong 
theory. 

The  contract  belongs  to  the  class  consider- 
ed In  the  case  of  HoUlngsworth  v.  Colthurst, 
78  Kan.  455,  456,  96  Pac.  851  (18  L.  R.  A.  [N. 
S.]  741,  130  Am.  St  Rep.  382) :  "ParOes  to  a 
contract  may  lawfully  stipulate  that  perform- 
ance by  one  of  them  shall  be  to  the  satisfac- 
tion of  the  other.  •  ♦  *  If  such  a  con- 
tract be  made,  the  party  to  be  satisfied  Is 
the  judge  of  Ms  own  satisfaction,  subject  to 
the  limitation  that  he  must  act  in  good  faith. 
He  should  fairly  and  candidly  investigate 
and  consider  the  matter,  reach  a  genuine  con- 
clusion, and  express  the  true  state' of  his 
mind.  He  cannot  act  arbitrarily  or  capri- 
ciously, or  merely  feign  dissatisfaction.  The 
application  of  these  principles  is  not  limited 
to  transactions  Involving  personal  taste  and 
preference." 

The  actual  character  of  the  seeds,  whether 
clean,  bright,  and  vital  according  to  some 
standard  of  seedsmen  or  not,  was  not  the 
matter  to  he  determined,  and  was  not  even 
pertinent  to  the  Issue,  except  In  connection 
with  proof  of  bad  &ith. 

It  win  be  observed  that  the  defendanfa 
seed-growing  contract  has  been  materially 
changed  since  the  dedslon  In  the  case  of 
Ferry  v.  BaUlnger,  8  Kan.  App.  766,  60  Pac. 
824. 

Strangely  enough  the  court  permitted  the 
Jury  to  be  Interrogated  specially  concerning 
whether  or  not  the  defendant  acted  In  good 
faith  in  rejecting  the  seeds.  The  answer 
was,  "We  don't  think  they  did."  This  an- 
swer miglit  well  result  from  the  wrong  inter- 
pretation placed  on  the  contract  by  the  court 
In  the  Instructions  given,  and  from  tbe  fall- 
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nre  of  the  court  to  Instruct  on  the  snbject 
of  candor  and  good  faith  tn  the  exercise  of 
consideration  and  Judgment  respecting  the 
quality  of  the  seeds,  and  on  tlie  subject  of 
the  genuineness  of  the  defendant's  dissatis- 
faction with  them.  Besides  this,  the  court 
rejected  evidence  material  to  the  question 
propounded  to  the  Jury. 

After  receiving  the  seeds,  the  defendant 
proceeded  to  make  a  germination  test  by 
methods  long  in  use  which  were  described  In 
detail.  Only  40  per  cent  of  the  samples 
sprouted.  The  seeds  were  then  remiUed,  and 
3  samples  of  the  clean  product  were  tested, 
which  showed  a  vitality  of  56  per  cent,  54 
per  cent,  and  64  per  cent,  respectively.  In 
March,  1912,  26  samples  were  tested,  which 
showed  an  average  vitality  of  50%  per  cent. 
Cbecfc  samples  employed  In  making  the  test 
showed  a  vitality  of  from  94  to  06  per  cent 
The  average  for  watermelon  seeds  generally 
Is,  according  to  the  experience  of  the  de- 
fendant. 86  per  cent,  and  the  defendant  re- 
quires a  vitality  of  at  least  75  per  cent  be- 
fore It  considers  watermelon  seeds  merchant* 
able  for  seed  purposes.  In  March,  1912,  the 
defendant  sent  samples  of  the  seed  to  the 
botanist  in  charge  of  the  seed  laboratory  of 
the  United'  States  Department  of  Agricul- 
ture, together  with  the  following  letter; 

"March  15,  1912.  Mr.  Edgar  Brown,  Bot- 
anist  in  Chai^  of  Seed  Laboratory,  U.  S. 
Department  of  Agriculture,  Washington,  D. 

C.  — Dear  Sir:  Under  another  cover  we  are 
malUng  you  to-day  two  samples.  No.  1  and 
No.  2y  of  watermelon  seed,  taken  from  an  Iden- 
tical lot  number  64480,  and  shall  be  pleased 
to  have  you  make  a  germination  test  and 
report  to  us  the  result  at  your  earliest  con- 
Tenience.  If  there  is  any  charge  for  this 
work,  we  shall  be  glad  to  remit  on  receipt 
of  your  bill.  ReBpectfnlly,  D.  M.  Ferry  & 
Co." 

The  plaintiff  was  duly  advised  of  this  ac- 
tion, and  portions  of  the  samples  sent  to  the 
government  laboratory  were  sent  to  the 
I»laintilf.  In  response  to  the  letter  quoted, 
the  defendant  received  the  foUowlog  letter: 

"United  States  Department  of  Agriculture, 
Bureau  of  Plant  Industry.  [JFL]  Seed 
Laboratory,  Washington,  D.  C,  April  3,  1912. 

D.  M.  Ferry  &  Co.,  Detroit  Mich.:  Final 
report  of  germlDBtlon  test  of  seed  received 
March  18,  1912.  Test  number  146466,  send- 
er's mark  No.  1,  name  of  seed  watermelon 
644S0.  Duration  of  test  In  days,  8 ;  germi- 
nation per  cent,  54.59'o.  Test  number  146467, 
sender's  mark  No.  2,  name  of  seed  watermel- 
on 64480.  DuratlOQ  of  test  in  days,  8;  ger- 
mination per  cent.,  S6.5.  Delay  in  receiving 
reports  can  be  saved  by  submitting  your 
samples  to  our  Branch  Seed  Laboratory,  Ag- 
ricultural Department  Station,  Lafayette, 
Indiana.  EI.  Brown,  Botanist  tn  Charge  of 
Seed  Laboratory. 

"The  name  of  the  United  States  Depart- 
ment of  Agriculture  must  not  be  used  for  ad- 


vertising purposes  in  connection  with  this 
report" 

The  court  refused  to  allow  this  letter  to 
be  read  In  evidence  and  refused  testimony 
that  the  defendant  considered  the  percentage 
of  vitality  stated  In  the  letter  to  be  too  low 
to  be  acceptable.  Both  were  relevant  to  the 
question  of  the  good  faith  of  the  defendant 
in  rejecting  the  seeds.  The  letter  was  not, 
of  course,  admissible  as  evidence  of  the  ac- 
tual vitality  of  the  seeds. 

The  judgment  of  the  district  court  Is  re- 
versed, and  the  cause  is  remanded  for  a 
new  trial.  All  the  Justices  concurring,  ex- 
cept MASON.  J.,  who  did  not  sit 
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STATE  ex   rel.   DAWSON.   Atty.  Gen,  v. 
LEAVENWORTH  CITY  &  FT.  LEAV- 
ENWORTH WATER  CO. 
(Supreme  Court  of  Kansas.    April  11,  19140 

fSyllabtu  ly  the  Court.) 

Waiebs  and  Water  Cqursbs  (8  202*)— Wa- 

TEBwoRKs  Company— Control, 

UpoD  the  facts  stated  in  the  opinion,  it  is 
held  that  a  waterworks  compaDy  engaged  in 
suppiying  water  to  the  city  of  Leavenworth  and 
its  mbabitanta,  and  also  to  the  United  States 
military  prison,  the  federal  prison.  Ft  Leaven- 
worth, the  National  Soldiers'  Home,  and  other 
public  and  private  institutions  outside  the  dty 
(four-ninths  of  the  total  amount  of  water  fur-" 
Dished  being  to  outside  consumers),  is  within 
the  provisions  of  section  3  of  cbaoter  238  of 
the  Laws  of  1911,  and  therefore  subject  to  the 
control  of  the  public  utilities  commission. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  GourseB,  Cent  Dig.  I  276 ;  Dec.  D^  | 

Action  by  the  State,  on  relation  of  John 
S.  Dawson,  Attorney  Goieral,  against  the 
Leavenworth  City  &  Ft.  Leavenworth  Water 
Company,  to  compel  the  company  to  put  in 
force  water  rates  fixed  by  ordinance.  De^ 
mnrrer  to  answer  overmled,  and  action  dis- 
missed. 

John  S.  Dawson,  Atty.  Gen.,  C.  P.  Buther- 
ford,  of  Leavenworth,  and  F.  B.  Dawes,  of 
Clay  Center,  for  plaintiff.  A.  B.  Dempsey, 
of  Leavenworth,  and  B.  W.  Moore  and  Sam'l 
W.  Sawyer,  both  of  Kansas  CII7,  Mo.,  for 
defendant 

PORTER.  J.  In  1882,  the  city  of  Leaven- 
worth, a  dty  of  the  first  class,  granted  a 
franchise  to  the  defendaut  to  use  the  streets, 
alleys,  and  grounds  of  the  city  for  the  pur- 
pose of  placing  water  pipes  therein  and  to 
furnish  the  dty  and  its  inhabitants  with 
water.  The  franchise  was  to  continue  for  a 
period  of  20  years;  the  city  reserving  the 
right  after  the  expiration  of  that  time,  to 
purchase  the  waterworks,  with  all  extensions, 
rights,  and  franchises  l)elonging  thereto.  The 
franchise  was  accepted,  and  the  defendant 
erected  Its  waterworks  plant,  and  from  that 
time  to  the  present  has  l>een  furnishing  water 
to  the  city  and  its  Inhabitants. 
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Subsequent  to  the  passage  ot  tbe  franchise 

ordinance  and  Its  acceptance  by  tbe  water 
company,  tbe  Legislature,  In  1883  (section  2, 
c.  84,  Laws  of  1883),  passed  an  act  declaring 
that  such  contracts  and  franchises  shall  not 
extend  tor  a  longer  period  than  20  years,  un- 
less extended  as  provided  In  tbe  act;  and 
further  provided  therein  that,  after  tbe  ex- 
piration of  sncb  period,  in  case  the  city  failed 
to  purchase  sucb  waterworks,  then  tbe  own- 
ers thereof  should  thereafter  have  possession 
and  enjoy  all  the  rights,  privileges,  and  fran- 
chises theretofore  granted  to  or  acquired  by 
them,  and  power  to  maintain  and  operate  the 
waterworks,  with  all  tbe  rights,  franchises, 
and  privileges  theretofore  held  and  granted, 
until  the  dty  should  purchase  the  same.  The 
act,  by  express  terms,  was  made  to  apply  to 
franchises  before  that  time  granted  by  cities 
to  waterworks  companies. 

The  20-year  period  for  which  the  original 
franchise  was  granted  has  long  since  ex- 
pired. Tbe  dty  has  failed  to  exerdse  Its 
privilege  of  purchasing  tbe  waterworits,  and 
In  November,  1913,  the  dty  passed  an  ordi- 
nance regulating  the  rates  to  be  charged  by 
the  defendant  to  the  city  and  Its  inhabitants 
for  water  furnished,  and  providing  certain 
conditions  upon  which  tbe  defendant  should 
make  ^tensions  of  Its  pipes  and  mains  to 
accommodate  tbe  dty  and  Its  Inhabitants,  and 
also  providing  other  regulations  with  respect 
to  fumlslilDg  meters  to  private  consumers. 
The  old  rates  for  water  furnished  the  Inhab- 
itants was  50  cents  per  1,000  gallons.  The 
new  ordinance  fixed  the  rate  to  be  charged  at 
30  cents.  The  defendant  refused  to  obey  tbe 
ordinance,  and  continued  to  keep  In  force  the 
old  rates,  and  this  action  was  brought  for  a 
mandatory  order  requiring  the  company  to 
comply  with  the  ordinance  and  to  observe 
and  put  in  force  tbe  rates  fixed  thereby. 

The  water  company  filed  Its  answer  and  re- 
turn  to  the  alternative  writ,  claiming:  First, 
that  the  mayor  and  commissioners  of  the  city 
of  Leavenworth  have  no  jurisdiction  of  the 
matter,  and  have  no  right  to  fix  rates  for 
water  furnished  the  people,  nor  In  any  way 
to  regulate  the  conduct  of  the  defendant; 
that  the  Jurisdiction  of  sucb  matters  Is  In 
the  public  utilities  commission  of  tbe  state. 
In  the  answer  and  return  It  is  further  daim- 
ed  that,  If  the  mayor  and  commissioners  of 
the  city  have  power  to  regulate  the  defend- 
ant, the  ordinance  of  1913  is  unconstitutional 
and  void,  for  tbe  reason  that  in  the  original 
ordinance  of  1882  a  contract  In  regard  to 
such  matters  was  made  and  the  rates  which 
tbe  defendant  should  charge  for  water  were 
fixed,  as  well  as  the  conditions  under  which 
the  company  should  be  required  to  extend  Its 
mains,  and  hence  that  the  new  ordinance  la, 
in  effect,  a  law  of  the  state  that  Impairs  tbe 
obligations  of  the  contract  embodied  In  the 
original  ordinance,  and  is  therefore  uncon- 
stitutional and  void.  The  case  is  submitted 
upon  demurrers  to  the  answer  and  return. 

At  tbe  outset  It  Is  necessary  to  determine  I 


the  Jurisdictional  question,  and,  as  we  have 
arrived  at  the  oonclnslon  that  the-  defendant 
Is  correct  in  the  contention  tb&t  tbe  public 
utilities  commission,  and  not  tbe  dty,  has 
exdUBlve  Jurisdiction  of  the  subject-matter 
of  the  controversy,  the  other  questions  raised 
by  the  demurrers  and  which  are  discussed  in 
tbe  briefs  need  not  be  considered. ' 

The  pubUc  utlUtles  act  is  chapter  238  of 
the  Laws  of  1911.  By  section  1  the  commls- 
sion  is  given  "full  power,  authority  and  juris- 
diction to  supervise  and  control  the  public 
utilities  •  *  •  doing  business  in  the  state 
of  Kansas,  and  Is  empowered  to  do  all  things 
necessary  and  convenient  for  the  exercise  of 
such  power,  authority  and  Jurisdiction."  The 
only  exception  to  this  unlimited  control  Is 
contained  In  section  3,  where  the  power  of 
regulation  of  "all  public  utilities  and  common 
carriers  situated  and  operated  wholly  or 
prindpally  within  any  dty,  or  prlndpally 
operated  for  tbe  benefit  of  such  dty  or  its 
people"  is  vested  eidusively  in  the  dty. 

It  is  alleged  in  the  petition  and  In  the  al- 
ternative writ  that  the  defendant  is  furnish- 
ing water  to  said  dty  and  the  Inhabitants 
thereof,  to  divers  and  sundry  people,  and  to 
private  and  public  Institutions  In  and  outside 
of  said  city.  Including  parks,  public  schools, 
the  United  States  military  prison,  the  federal 
prison,  Ft  Leavenworth,  Soldiers'  Home,  and 
hospitals,  and  to  charitable  institutions.  The 
answer  admits  these  allegations,  and  further 
alleges  that  the  defendant.  In  addition  there- 
to, furnishes  water  to  other  persons  outside 
of  the  dty;  that,  of  the  whole  amount  ot 
water  furnished  consumers,  four-ninths  there< 
of  Is  furnished  to  consumers  outside  of  the 
dty ;  that  all  of  defendant's  settling  basins, 
Intake  pipes,  and  power  plant  are  located  out- 
side of  the  dty  of  Leavenworth ;  that  the 
only  fadiity  located  within  the  dty  of  Leav- 
enworth (except  Its  pipe  lines,  hydrants,  and 
fadlitles  used  in  connection  therewith)  Is  a 
distributing  reservoir;  and  that,  of  the  en- 
tire value  of  the  defendant's  plant  ($720,000), 
not  less  than  $490,000  Is  devoted  to  tbe  serv- 
ice of  the  dty  of  Leavenworth  and  private 
consumers  therein. 

It  Is  quite  obvious  from  the  admitted  facts 
that,  under  tbe  terms  of  tbe  statute,  defend- 
ant's plant  cannot  be  deemed  a  utility  "sit- 
uated and  operated  wholly  or  prindpally" 
within  tbe  dty,  nor  can  It  be  said  to  be  '"prin- 
clpally  operated  for  the  benefit  of  such  dty 
or  Its  people."  The  evident  purpose  In  adopt- 
ing the  law  was  to  provide  for  uniformity 
throughout  the  state  in  the  control  and  regu- 
lation of  public  utilities  and  In  tbe  rates  to 
be  charged  by  them,  and  to  create  a  spedal 
tribunal  for  that  purpose.  Public  utility 
statutes  are  of  comparatively  recent  origin, 
but  are  generally  regarded  by  the  courts  as 
entitled  to  a  liberal  construction,  In  order  to 
advance  the  benefits  sought  to  be  gained,  and 
to  avoid  the  evils  sought  to  be  averted  by 
the  Legislature.  City  of  Troy  v.  United 
Traction  Ca,  202  N.  X.  838, 95  N.  E.  m  W« 
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do  not  believe  that,  by  the  use  of  tbe  word 
"principaUy,*'  tbe  L^islature  Intended  to 
mean  a  mere  majority  of  tbe  people  served 
by  a  utility,  nor  tbat  it  was  Intended  tbat 
tbe  value  and  extent  of  the  physical 
plant  and  machinery  employed  In  furnish- 
ing public  service  should  be  appraised  In 
order  to  determine  whether  the  utility  Is 
principally  operated  for  the  benefit  of  a  city, 
and  the  people  thereot  Nor  can  we  concave 
tbat  the  situation  Is  altered  in  any  respect 
hj  the  fttct  that,  the  United  States  govern- 
ment is  one  of  the  largest  consumers  of  water 
among  those  supplied  by  the  defendant  out- 
atde  tbe  limits  of  the  dty.  Doubtless  the 
federal  sovemment  could  avail  itself  of  any 
rates  tor  service  eetabUsfaed  by  the  state,  but 
tbat  qnestlon  Is  not  before  us.  The  facts 
here  present  a  stronger  case  for  control  by 
the  public  utilities  commission  than  th'ose  In 
State  ex  ret  v.  Gas  Company,  88  Kan.  165, 
127  Pac.  639.  or  City  of  Emporia  v.  Telephone 
Co^  90  Kan.  U8,  133  Pac  858.  In  both  of 
the  cases  a  ted  It  was  held  that  the  utility  fell 
within  the  Jurisdiction  and  control  of  the 
public  utilities  commission. 

The  other  questions  of  law  raised  by  the 
answer  and  return  are  not  deemed  to  be  dif- 
flCQlt  of  solution;  and,  as  a  matter  of  fact, 
the  parties  are  not  very  fat  apart  in  their 
eontmtions  as  to  the  law.  Tbe  defendant 
concedes  the  power  of  the  state,  through  some 
agency,  to  regulate  the  rates  to  private  con- 
somers,  but  contends  that  the  state  htts  no 
power  to  change  the  contract  rate  In  the 
ordinance  for  water  furnished  to  the  dlty,  nor 
to  is^ose  upon  the  defendant  addltltmal 
burdens  respecting  the  extension  of  mains 
and  tbe  furnishing  of  meters  to  private  con- 
snmera.  It  would  be  useless  for  us  to  pass 
upon  questtona  of  law  which  will  dep^d 
largely  upon  the  facts  to  be  determined  by 
tbe  utilitieB  commission  after  a  fall  hearing. 

It  tollom  that  the  demurrers  must  be  over- 
ruled, and  tbe  action  dismissed,  for  tbe  rea- 
wm  that  tbe  Jurisdiction  and  conbrol  of  the 
controversy  Is  in  the  public  utOitteB  coomiia- 
■lon.  All  the  Justices  concurring. 

(92  Kan.  17)  ™^«! 

TBCZA  V.  SULZBEROBR  &  SONS  CO. 
(Supreme  Court  of  Kansas.    April  11,  1914.) 

(SvUahua  Ip  tU  Court) 

1.  Master  and  Sebvant  (|  276*>— Injubxes 
TO  Servant— NtouoENOE  —  IwaurEiciEHT 

Light. 

The  evidence  held  sufficient  to  justify  a 
finding  that  neeligence  of  an  onployer  In  not 
providing  sufficient  light  was  the  proximate 
eauae  of  an  Ininry  to  an  employ^ 

{E6.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  1%.  H  964,  969,  970, 

876;  Dec  Dig.  im*] 

2.  Hasteb  and  Servant  (I  21 7*>— Injuries 
TO  Sebvant— Dangerous  Pbeuisbs— Waiv- 
er or  Objections. 

The  fact  that  an  employe  has  worked  for 
years  onder  tbe  aame  condltlonB  does  not  neces- 


Barily  preclude  hU  recoverinir  damages  aKainst 
his  employer  upon  the  ground  of  negUgeoce  In 
failing  to  provide  sufficient  light,  apart  from 
any  consideratiou  of  complaint  on  ma  part,  or 
of  any  promise  to  r^alr  the  defect. 

[Ed.  Note.— For  other  caaea,  see  Master  and 
Servant,  Cent.  Dig.  U  674-600;  Dec.  Dig.  | 
217.*] 

Porter,  dissenting. 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  Mike  Tecea  against  tbe  Sulz- 
berger &  Sons  Company.    Judgment  for 

plaintiff,  and  defendant  api>eals.  AfQrmed. 

Angerlne,  Cnbblsou  &  Bolt,  of  Kansas 
City,  for  appellant    David  F.  Carson,  of 

Kansas  City,  for  appellee. 

MASON,  J.  Mike  Tecza  recovered  a  Judg- 
ment against  Sulzberger  &  Sons  Company, 
on  account  of  personal  Injuries  received 
while  in  its  employ.  Tbe  defendant  appeals. 

The  evidence  tended  to  show  these  facts: 
The  plaintiBTs  duties  required  him  to  over- 
haul hams  while  in  the  process  of  pickling. 
This  involved  changing  them  from  one  bogs- 
head  or  vat  to  another.  The  vats  were  ar- 
ranged in  double  rows — one  row  on  top  of 
the  other — ^In  a  room  about  100  feet  square. 
Each  vat  was  3  feet  and  7  Inches  high,  and  3 
feet  6  in  diameter,  w^ghing  about  300 
pounds,  and  holding  about  1,400  pounds  of 
bams,  besides  the  brine  poured  over  them. 
The  plaintiff  was  engaged  in  removing  one 
of  the  upper  vats.  He  undertook  to  shift  It 
from  the  top  of  two  other  vats  to  a  truck 
of  the  same  hei^t,  and,  in  so  doing,  f^  and 
received  the  Injuries  on  which  he  based  his 
action. 

[t]  The  petition  alleged  various  forms  of 
negligence,  including  lack  of  light,  InsufB- 
dent  help,  projecting  nails  on  the  vat,  and 
worn  out  flooring,  made  slippery  by  water 
and  grease.  In  answer  to  a  question  requir- 
ing them  to  state  fully  of  what  the  defend- 
ant's negligence  consisted,  the  Jury  answer^ 
ed:  "Insnffldent  light"  This  excludes  oth- 
er forms  of  negligence,  and  the  Judgment 
must  be  reversed,  unless  it  can  be  sustained 
upon  that  theory.  Sugar  Co.  v.  Riley,  60 
Kan  401,  406,  31  Pac.  1090;  Plummer  v. 
Railway  Co.,  86  Kan.  744,  745,  121  Pac  006; 
Hayden  v.  Railway  Co.,  87  Kan.  438,*  124 
Pac  165.  The  plaintiff  contends  that  the 
question  was  one  that  ought  not  to  have 
been  submitted,  under  the  rule  that  tbe  Jury 
should  not  be  cross-examined  by  questions 
relating  to  matters  of  evidence.  Madison  v. 
Railway  Co.,  88  Kan.  784,  129  Pac.  1157. 
This,  however,  was  a  fair  question,  relating 
to  one  of  the  ultimate  and  vital  Issues  of  the 
case.  In  saying  that  the  negligence  of  the 
defendant  consisted  In  falling  to  furnish 
sufficient  light,  the  Jury  must  be  deoued  to 
say  that  tbelr  verdict  is  not  based  upon  any 
other  form  of  ne^lgence. 

The  two  principal  questions  upon  which 
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the  case  tarns  are:  (1)  Was  there  an;  evi- 
dence that  the  deficient  light  was  the  proxi- 
mate caase  of  the  plaintiff's  injury?  and 
(2)  If  so,  must  the  plaintiff  be  regarded  as 
having  assumed  the  risk  resulting  from  that 
deficiency? 

The  plaintiff  did  not  In  so  man;  words 
say  that  his  fall  was  caused  by  the  want  of 
light  He  testified  that  but  one  electric  light 
was  supplied  to  light  the  place  where  he  was 
at  worlc,  and  this  was  60  feet  away;  that 
there  were  sockets  for  others,  but  they  were 
not  In  nse;  that  he  was  furnished  a  coal 
oil  lantern,  which  he  hung  near  where  he 
was  worldng;  that  the  floor  was  wet  and 
greasy,  and  that  there  were  holes  In  It  He 
gave  bis  testimony  through  an  interpreter, 
who  rendered  his  answers  sometimes  in  the 
third  and  sometimes  In  the  first  person. 
SabstantlaUy  all  the  evidence  on  the  subject 
of  the  manner  of  his  injury  la  contained  in 
these  extracts  from  the  record:  "Q.  Show 
us  ttkere  how  yon  did  it.  used  the  track;  tell 
how  you  did  it  A.  He  was  pusliing  that 
way  on  the  truck.  Q.  Ed^ng  it  that 
wayT  A.  Tes,  sir.  Q.  What  happened  when 
yon  got  it  ont  that  way?  A.  He  said  that 
Is  the  way  it  started  in  on  the  track  (witness 
here  illnstrates),  like  that  the  way  he  is 
showing  you ;  then  he  could  not  push  it  any 
farther;  then  that  truck  backed  this  way 
and  that  feU  over;  then  that  hurt  liim  right 
on  the  side.  Q.  What  caused  you  to  fan? 
A.  There  was  because  of  that— because  when 
the  truck  hit  him  and  he  fell  right  over  onto 
the  barrel.  Q.  What  made  you  fall  over? 
A.  Because  his  foot  slipped.  Q.  Tell  the 
Jury  whether  or  not  you  could  see  the  floor, 
and  see  all  of  those  things  at  the  time  you 
were  working  there.  A.  He  said  he  couldn't 
see  nothing  along  there,  all  round;  Just 
what  he  seen  from  the  light  that  was  on  the 
barrel.  Q,  Tell  the  Jury  whether  or  not  you 
saw  that  fat,  and  saw  thos'e  holes  down 
there  under  where  you  were  standing.  A. 
He  said  it  was  too  dark  to  see  ever.  Q.  At 
the  time  of  the  accident  did  you  step  on  a 
piece  of  fat  that  caused  you  to  slip?  A.  I 
could  not  tell,  because,  when  I  was  moving 
those  vessels,  my  foot  slipped,  and  then  I 
felL  Q.  Your  foot  slipped  on  the  floor,  did 
It!  A.  When  the  truck  slipped  back  and  the 
vat  moved  and  my  foot  slipped,  then  I  fell. 
Q.  Was  the  floor  slippery  at  the  place  where 
you  were  standing  at  the  time  of  the  acci- 
dent? A;  It  was.  pretty  dark,  and  I  could 
not  see  everything  there,  because  It  was  wet 
and  damp"  We  conclude  that  this  evidence 
Is  sufficient  to  Justify  a  flndlng  that  the 
plaintiff's  fall  was  caused  by  Insufficient 
ll^t.  The  precise  way  In  which  the  accident 
occurred  is  not  clear,  but  there  Is  room  for 
the  Inference  that  a  better  light  would  have 
enabled  the  plaintiff  to  secure  a  firmer  foot- 
ing, and  to  move  the  vat  in  sudi  a  manner 
as  to  retain  a  surer  balance. 

[2]  Ttie  plaintiff  had  worked  for  seven 


years  under  substantially  the  same  condi- 
tions. He  testified  that  he  had  complained 
of  the  absence  of  light  and  of  the  other  mat- 
ters referred  to  In  the  petition,  and  that  he 
bad  been  promised  that  changes  should  be 
made.  On  cross-examination,  be  said  that 
these  complaints  and  promises  were  made  on 
every  day  for  seven  years.  It  is  argued  that 
the  defense  of  assumption  of  risk  cannot  be 
defeated  by  a  showing  of  a  promise  to  re- 
pair, the  performance  of  which  was  so  long 
deferred.  The  Jury  were  not  required  to 
take  literally  the  statements  concerning  the 
period  over  which  the  complaluts  extended, 
especially  in  view  of  the  manifest  difficulty 
the  plaintiff  had  in  comprehending  the  qu^- 
tions  asked  and  in  making  bis  answers  in- 
telligible. But  apart  from  this  considera- 
tion, we  think  the  defense  of  assumed  risk 
was  not  conclusively  established.  In  order 
that  a  recovery  shall  be  defeated  upon  that 
ground,  the  plaintiff  must  not  only  bave 
known  of  the  existing  conditions;  he  must 
also  have  realized  and  appreciated  the  dan- 
ger that  resulted  from  them.  26  Gyc.  1190. 
This  is  not  necessarily  established  by  the 
fiict  that  be  made  complaint ;  in  doing  so  he 
may  have  had  In  mind  merely  the  inconren- 
ience  that  resulted  from  the  want  ot  addi- 
tional lights.  The  matter  of  making  the 
place  safe  to  work  in  was  not  his  problem. 
He  was  not  required  to  take  notice  of  any 
but  the  most  obvious  dangers.  But  much 
more  than  this  was  required  of  the  employ- 
ing company.  It  was  under  an  obligation  to 
consider  carefully  whether  existing  condi- 
tions involved  any  unnecessary  danger;  to 
use  all  reasonable  care  to  see  that  the  place 
w;as  made  saj^  not  only  vrltb  req;>ect  to 
apparent  risks,  but  also  vrltb  respect  to  any 
that  were  latent.  King  v.  King.  79  Kan.  584. 
100  Pac.  503.  It  cannot  be  said,  as  a  matter 
of  law,  either  that  the  danger  resulting  from 
Insufficient  light  was  so  obvious  that  the 
plaintiff  must  have  known  of  It,  or  that  it 
was  so  remote  that  the  defendant  could  not 
be  charged  with  knowled^  of  it  Both  ques- 
tions were  for  the  Jury. 

Objection  was  made  to  the  testimony  of  a 
physician  concerning  the  plaintiff's  condi- 
tion, on  the  ground  that  It  was  founded  in 
part  on  the  subject's  own  statements.  The 
record  as  a  whole,  however,  seems  to  indi- 
cate that  this  was  not  the  case.  Complaint 
is  made  of  the  restriction  of  the  cross-exami- 
nation of  plaintiff  with  respect  to  the  use  of 
benches  In  place  of  the  trucks  some  years 
before.  We  think  no  substantial  prejudice 
is  shown  in  this  connection.  The  petition 
allied  that  the  projecting  nails  from  the 
lower  hoops  of  the  rat  caught  upon  the 
truck,  causing  It  to  move,  and  thereby  occa- 
sioned the  accident.  It  is  argued  that  no  re- 
covery could  be  had  except  upon  proof  of 
this  fact  The  petition  also  alleged  general- 
ly that  the  Injury  happened  by  reason  of 
all  the  acts  of  negligence  set  oat  We  think 
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wo  fatal  variance  Is  sliowii.  In  one  place  in 
ttw  c&aiKe  it  was  said  that  It  was  the  duty 
of  the  d^endant  to  fornlah  the  plaintiff  a 
reasonably  safe  place  In  which  to  work.  The 
defendant  thinks .  this  exacted  too  high  a 
standard  of  diligence.  If  tb»  Instruction 
was  not  technically  accurate,  it  was  not 
pi^udidal.  Eamera  y.  Boiler  Works,  82 
Kan.  432,  108  Pac.  806;  Reynolds  t.  Mining 
Co.  90  Kan.  208, 133  Pac  844.  Complaint  is 
made  of  the  follure  of  the  court  to  require 
more  definite  answers  to  special  interroga- 
tor!^ submitted  to  the  jury,  to  which  they 
replied :  "We  do  not  know."  No  request  on 
the  subject  was  made  at  the  time;  the  de- 
fendant's counsel  not  bdng  present  The 
answers  being  eQuivalent  to  a  simple  nega- 
tive, there  was  no  occasion  for  the  court  to 
send  the  Jury  back  on  Its  own  motion.  The 
Jury  were  told  that,  In  certain  circumstanc- 
es, the  plaintiff  would  be  regarded  as  having 
assumed  the  "ordinary"  risks  of  bis  employ- 
ment, and  could  not  recover  for  any  injury 
resulting  therefrom.  The  use  of  the  word 
"or^nary"  Is  complained  of,  but  we  think 
it  was  not  misleading  under  the  facts  of  this 
case.  Among  other  issues  submitted  was  tbe 
question  whether  nails  projected  from  the 
barrel  and  caught  on  the  truck.  This  is 
objected  to  on  tbe  ground  tliat  there  was  no 
evidence  of  any  such  projecting  nails.  One 
witness,  however,  testified  that  some  of  the 
rats  bad  loose  brads  or  nails.  The  matter 
is  of  the  less  Importance  because  the  Jury 
rested  the  verdict  upon  negligence  In  falling 
to  provide  more  light. 
The  Judgment  is  affirmed. 

JOHNSTON,  a  J.,  and  BUBOH,  SMITH, 
BENSON,  and  WEST,  JJ.,  omcurring . 
POBTEB,  J.,  dissentiag. 


m  Kan.  lU) 

WOODELL  et  al.  v.  GIBSON  et  aL 
(Supreme  Court  of  Kansas.    April  11,  1014.) 

(ayttabv  by  the  Court,} 

PuBADiNo  (S  127*)— Admission— Co KTBACT. 

A  defendant  who  is  sued  upon  a  contraxit  to 
aci»pt  and  pay  for  a  policy  life  insurance, 
and  defends  on  the  ground  that  tbe  plaintiffs 
bad  failed  to  keep  a  promise  to  pay  a  loan  com- 
mission for  him,  being  of  a  less  amount  tban 
tbe  insurance  premium,  does  not  thereby  admit 
a  liability  for  the  difference,  where  it  is  not 
shown  that  he  was  given  an  opportunity  to  ob- 
tain tbe  policy  without  the  payment  of  the  fall 
premiam. 

[Ed.  Note.— For  other  casefl,  see  Pleading, 
Cent  Dig.  81  264-268:  Dec  Dig.  |  127.*] 

Appeal  from  District  Court,  Pratt  County. 

Action  by  E.  C.  Woodell  and  others,  part- 
ners doing  budness  under  the  name  ot  the 
Farmers'  Loan  &  Bealty  Company,  against 
W.  P.  Gibson  and  others.  From  a  Judgment 
for  defendants,  plaintiffs  appeal.  Affirmed. 

Simmons  &  Tinder,  of  Hutchinson,  and  W. 
B.  Hess,  of  Pratt,  for  appellants.  Barrett  & 
Tamer,  of  Pratt,  for  appellees. 


MASON,  X  &.  C.  Woodell  and  others, 
partners  doing  business  under  the  name  of 
the  Farmers'  Loan  &  Bealty  Company,  made 
an  arrangement  with  W.  P.  Gibson  to  aid 
.him  in  obtaining  a  loan  of  $26,500  on  his 
land,  in  consideration  %st  which  he  was  to 
procure  through  them  a  life  Insurance  policy 
of  a  like  amount.  The  loan  was  negotiated, 
and  the  money  paid  to  Gibson  Uirough  a 
bank.  Gibson  gave  the  partners  an  order  an 
the  bank  for  the  amount  of  the  insurance 
premium  ($2,385),  to  be  paid  out  of  tbe  pro- 
ceeds of  the  loan,  but  he  afterwards  stopped 
payment  on  it  The  partners  brought  action 
against  him,  but  failed  to  recover,  and  now 
appeal. 

Gibson  defended  on  the  ground  that  a  part 
of  his  contract  with  the  plaintiffs  was  that 
he  was  to  pay  no  commission  on  the  loan, 
whereas.  In  fact,  he  was  required  to  pay  a 
commission  of  $1,855  to  the  company  that 
made  it.  He  testified  that  the  agreement 
was  that  he  was  to  take  the  insurance  only 
in  case  he  was  relieved  from  the  payment  of 
any  commission.  Woodell  and  other  witness- 
es testified,  in  effect,  that  Uie  understand- 
ing was  that  Gibson  was  to  'pay  the  commis- 
sion. The  ptalntUfs  contend  that  Gibson's 
testimony  was  self-contradicting,  and  that 
the  evidence  against  him  was  so  orarwhelm- 
ing  that  a  new  trial  should  be  granted  on 
that  account  We  think,  however,  that  an 
issue  was  presented  for  the  determination  of 
the  Jury,  and  that  we  are  not  warranted  in 
setting  aside  their  verdict,  whidi  has  been 
approved  by  the  trial  court 

The  i^alntifte  further  contend  that  they 
should  at  all  events  recover  Uie  difference  be- 
tween the  amount  of  the  premium  and  the 
amount  of  the  commission,  or  $530.  The  ar- 
gument is  that,  inasmuch  as  Gibson  ocmcedes 
that  he  was  to  pay  the  plalntUTs  the  prenl- 
um  of  $2385,  provided  th^  i)aid  the  cwnmis- 
sion  on  the  loan,  or  $1356,  he  was  Indebted 
to  them  on  his  own  showing  for  the  differ- 
ence, which,  in  any  event,  he  should  have 
paid.  The  difficulty  with  this  reasoning  Is 
that  the  evidence  does  not  show — at  least, 
not  conclusively — that  Gibson  was  ever  given 
to  understand  that  he  could  obtain  the  pol- 
icy by  the  payment  of  the  $530.  He  testified 
ttutt  the  policy  was  offered  to  him,  and  that 
he  refused  to  accept  it,  but  the  circumstances 
were  such  as  to  warrant  the  inference  that, 
in  accepting  It,  he  would  bind  himself  to 
pay  the  full  premium,  as  well  as  the  commis- 
sion. There  was  no  testimony  that  he  was 
ever  told  he  could  have  tbe  policy  by  the 
payment  Of  $530,  leaving  open  the  question 
of  his  liabilit;  for  the  remainder  of  the  pre 
mium.  Woodell  testified  that  the  plaintiffs 
agreed  with  Gibson  that  they  would  them- 
selves advance  the  premium  to  the  insurance 
company,  and  that  they  had  done  so.  Gib- 
son denied  such  an  agreement,  and  testified 
that  he  had  never  heard  of  it  until  the  peti- 
tion was  filed.  The  policy  appears  to  have 
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been  left  with  tbe  bank  for  dellTerjr  to  Gib- 
son, but  tbe  erldence  cannot  be  said  to  es- 
tablish tbat  It  was  actually  in  foice,  and  cer- 
tainly does  not  prore  that  be  knew  he  was 
protected  by  It. 

Tbe  judgment  Is  aflSnned.  All  the  Justices 
concurring. 


(92  Kan.  6) 

SMITH,  CARET  &  CO.  (McDERAIOTT,  In- 
tervener) V.  ATCHISON  LIVE 
STOCK  CO.  et  al. 

(Supreme  Court  of  KaoBas.    April  11,  1914.) 

(Bvllabui  bv  the  Court.) 

Etidenck  (S  178*)— Best  and  Secondabt— 
Pbeliminaby  PBoor. 

Where  evidence  in  wrltlne  is  shown  to  have 
existed  which  would  establish  a  fact  very  ma- 
terial in  the  trial  of  an  action,  and  such  writ- 
ing is  admitted  to  have  been  in  the  poasession  of 
a  party  to  the  action  whose  liability  in  a  large 
sum  may  depend  upon  the  words  in  the  writing, 
it  is  error  to  admit  other  evidence  of  the  con- 
tents of  the  writing  until  it  fairly  appears  tbat 
the  writing  is  lost  beyond  recoTery  or  has  been 
destroyed. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  680-«94;  Dec  Dig.  |  178.*] 

On  rehearing.  Reversed  and  remanded. 
For  former  opinion,  see  90  Kan.  258,  133 
Pac  723. 

J.  W.  Orr  and  Waggoner  &  Challls,  all  of 
Atchison,  for  appellant  C.  J.  Conlon  and  J. 
lu  Berry,  botb  of  Atchison,  for  appellee. 

SMITH,  J.  A  gaieral  sttftement  of  the 
case  and  of  the  proceedings  is  given  in  tbe 
fbrmer  decldon.  Smith,  Car^  it  Co.  t.  JAyb 
Stock  Co..  80  Kan.  2S8,  183  Pac.  723.  Tbe 
principal  ground  of  error  urged  on  the  re- 
taeazlng  is  tbe  admission  over  appellant's 
objection  of  tbe  aflBdavit  and  testlnumy  of 
William  McDermott,  intervener,  as  to  the 
contents  of  a  letter  written  by  bim  to  R  D. 
Small  in  r^ly  to  an  appUcatton  for  tbe 
original  loan  of  $10,000;  the  contention  on 
tbe  part  of  appellant  b^ng  tbat  tbe  loan 
was  made  to  tbe  Small  Bros,  and  tbat  Hie 
name  of  tbe  Atchison  Uve  Stock  Company  as 
Indorsed  oa  tbe  back  of  the  note  by  one  of 
the  Small  Bros.,  as  manager  of  the  Atchison 
Uve  Sto<^  Company,  as  security.  On  the 
other  hftud,  the  appellee  contcinds  tbat  tbe 
loan  was  made  to  tbe  Atchison  Live  Stock 
Company  and  the  note  was  secured  by  the 
Small  Bros.,  individually,  as  sureties.  The 
letter  of  E.  D:  Small,  one  of  the  partners 
and  an  officer  of  the  Atchison  Live  Stock 
Company,  applying  for  tbe  loan,  and  the 
reply  of  Mr.  McDermott  thereto,  constituted 
the  contract  antecedent  to  the  execution  of 
tbe  note  for  the  loan.  This  letter  was  pro- 
duced in  evidence  and  was  clearly  an  applica- 
tion of  the  Small  Bros,  for  the  loan.  Mc- 
Dermott's  contention  is  that  in  his  letter, 
replying  to  tbe  application,  be  proposed  to 


make  the  loan  to  tbe  Atchison  Live  Stock 
Company,  and  that  the  loan  was  consum- 
mated In  accordance  therewith  to  the'  corpo- 
ration. It  Is  conceded  that  the  note  for  the 
loan  was  signed  on  the  face  by  the  Individual 
member»  of  the  firm  of  Small  Bros,  and  was 
indorsed  on  the  back,  "Atchison  Live  Stock 
Company  by  J.  D.  Small,  Mgr."  As  to  the 
presumptions  arising  therefrom,  the  court 
correctly  instructed  the  Jury  as  follows: 
"The  Jury  Is  Instructed  that,  where  the  name 
of  one  who  Is  neither  the  payor  nor  pay^  of 
a  note  appears  on  the  back  thereof,  his  re- 
lation to  such  note  is  prima  facie  that  of 
guarantor  and  not  as  principal,  and  one  who 
seeks  to  show  that  his  relation  to  sncb  note 
is  that  of  principal  has  the  burden  of  proving 
that  fact"  The  contents  of  the  McDermott 
letter  in  reply  to  the  application  was  there- 
fore of  vital  importance  In  the  determination 
of  the  Issues;  it  was  addressed  and  mailed  to 
E.  D.  Small,  who  wrote  the  application.  After 
procuring  an  order  for  the  inspection  of  the 
books,  papers,  etc.,  as  indicated  in  the  for- 
mer decision,  the  appellee  took  the  deposition 
of  E.  D.  Small  in  the  state  of  California,  to 
which  place  Small  had  removed.  Neither  the 
plaintiff  nor  the  receiver  appeared  at  the 
taking  of  the  deposition,  but  on  the  trial 
made  full  objections  to  each  Question 'and 
answer  as  incompetent,  immaterial,  and  Irrel- 
evant, which  objections  were  overruled. 

As  stated  in  the  abstract,  without  objec- 
tion, E.  D.  Small  testified  as  follows:  "I 
wrote  the  letter  dated  May  10,  1001,  ad- 
dressed to  Wm.  McDermott  at  Milwaukee. 
Wis.,  attached  to  tbe  deposition  and  marked 
'Exhibit  B.'  There  was  but  one  loan  of 
$10,000  made  by  Wm.  McDermott,  which  was 
spoken  of  In  this  letter.  The  application 
for  such  loan  was  made  In  this  letter.  I 
have  not  tbe  original  letter  of  Wm.  Mc- 
Demott  In  answer  to  my  letter  making  the 
application  tor  this  loan  and  dated  May  10, 
1901.  I  do  not  know  where  it  is.  I  do  not 
remember  of  having  recdved  it,  hut  know  I 
received 'it  In  answer  to  that.**  Referring 
further  to  the  McDermott  letter,  tbe  follow- 
ing questions  were  asked  of  E,  D.  Snutlt  and 
the  answers  given:  "Q.  Can  yon  state  what 
became  of  the  letter?  Would  you  say  it 
was  lost  or  destroyed?  A.  It  was  lost  or 
destroyed  as  far  as  I  know.**  And  again: 
"Q.  State  whether  or  not  tbat  letter  was 
lost  or  destroyed?  A.  It  was  lost  or  de- 
stroyed as  far  as  my  knowledge  goes."  No 
evidence  was  given  by  the  witness  In  bis  dep- 
osition, nor  was  he  asked,  whether  be  bad 
made  any  search  for  the  letter  or  made 
any  attempt  to  find  It  or  when  or  where  be 
last  bad  it  or  saw  it  Relying  upon  this 
proof  of  the  loss  of  tbe  letter,  the  intervener 
was  allowed,  over  the  objection  of  the  ap- 
pellant, to  introduce  his  afildavit  setting 
forth,  from  recollection,  a  copy  of  his  letter. 
He  also  went  upon  the  witness  stand  and 
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tesUfled  orally.  In  Bobstance,  to  the  same 
effect  The  appellant  objected  and  excepted 
on  the  groond  that  It  was  secondary  evi- 
dence, and  that  no  proper  foundatlop  had 
been  laid  that  the  primary  evidence  coold 
not  have  been  procured,  and  that  there  was 
no  evidence  that  the  original  erldenoe  was 
either  lost  beyond  recovery  or  was  destroyed. 
The  objection  shonid  have  been  sustained. 
There  was  no  other  competent  evidence  of 
the  inception  of  the  transactfon  except  the 
note  was  pleaded  ■  and  not  pot  In  'issue. 
The  so-called  admission  of  J.  D.  Small  at 
Battle  Creek,  Mich.,  seems  also  to  have  been 
In  his  own  interest.  If  the  loan  was  not  In 
fact  made  to  the  Atchison  Live  Stock  Com- 
pany, it  was  made  to  the  Smalt  Bros,  co- 
partnership of  which  the  witness  S.  D.  Small , 
was  a  member  and  against  whom  a  personal ' 
judgment  in  another  action  was  possible. 

The  loss  or  destruction  of  the  >IcI>ermott 
letter  was  not  properly  established.  The  an- 
swers of  the  witness  E.  D.  Small  seem  to 
be  evasive,  and,  while  he  says  he  received 
the  letter,  he  did  not  testify  positively  that 
it  was  either  lost  or  destroyed.  Where  evi- 
dence in  writing  Is  shown  to  have  existed 
which  would  establish  a  fact  very  material  In 
the  trial  of  an  action,  and  such  writing  is 
admitted  to  have  been  in  the  possession  of 
a  party  to  the  action  whose  liability  in  a 
large  snm  may  depend  upon  the  words  in 
the  writing,  it  is  error  to  admit  other  evi- 
dence of  the  contents  of  the  writing  until  It 
felrly  appears  that  the  writing  Is  lost  beyond 
recovery  or  has  been  destroyed. 

The  judgmoit  is  reversed,  and  the  case  Is 
remanded  for  a  new  trlaL  All  the  Justices 
concurring. 

(IS  N.  H.  tU) 
SMITH  et  al.  v.  CITY  OF  RATON  et  al. 

(Supreme  Court  of  Mew  Mexico.  Feb.  23,  1014. 
Rehearhig  Denied  April  24,  1814.) 

(ByUahiu  by  the  Court.) 

L  HtmiCTPAi,  GosPOBATiONs  (I  907*)  —  Mu- 
nicipal Bonds— Opebatioiv  or  Statctb. 
Subsectioiu  6  and  67,  S  2402,  Comp.  Laws 
1897,  examiD«d.  Held,  that  the  first  paragraph 
of  lubsectloD  6,  autboriKiDg  the  issuance  of  mu- 
nidpal  bonds  for  certain  purposes,  and  provid- 
iof  the  procedure  therefor,  which  portion  of 
■aid  subsection  was  enacted  as  a  part  of  aectioo 
14,  c  39,  Sess.  ZjSws  1884,  was  not  repealed, 
modifled,  or  amended  br  subsectioD  67,  enact- 
ed as  seetioD  1  of  chapter  70,  Seis.  Lam  1897. 

[Ed.  Note^For  other  cases,  sea  Moaicipai 
^r^imtioBs,  Cent.  Dig.  f  180S;  Dee.  Dig.  | 

%.  MDIVICIPAI,    COBPORATIOnS   (i  907*)-^u-' 

moiFAi.  Bonds— Opebation  or  Statdtb. 
The  first  paragraph  nf  aabsectlon  0  of  sec- 
tion 2402,  Comp.  Laws  1897,  Is  not  incooslstent 
with  any  provisions  of  the  state  ConstitutioD, 
sod  was  therefore  cootinued  as  a  law  of  the 
state  by  virtue  of  section  4  of  article  22  of  our 
Constitution. 

[Eld.  Note.— For  other  eases,  sec  MuoMpal 
Corporations.  Cent  Dig.  |  1895;  Dee.  Dig.  i 
907.%] 


8.  MumclPAi.  Cdrporationb  (|  268*)— Pow- 

EBS— EBECTION  or  BUILDINOS. 

Under  the  power*  granted  to  dtiea  and 
towns  by  subsection  S,  S  2402,  Comp.  Laws 
1897.  to  erect  all  oeedfol  buildings  for  the  use 
of  the  city  or  town,  such  municipalities  are 
limited  to  the  erection  of  such  needful  build- 
iofTS  as  may  be  required  for  public  uses,  or  for 
municipal  uses  and  purposes,  and  contradistin- 
euished  from  private  or  quasi  public  uses,  and, 
if  tbe  primary  object  of  a  buildlog  to  be  con- 
structed is  a  municipal  purpose,  the  fact  that 
It  mar  be  incidentally  used  tor  theatrical  pur- 
poses maj  not  have  the  effect  of  rendering  the 
action  in  erecting  It  invalid;  but  where  the 
paramount  purpose  and  object  Is  for  other  than 
strictly  municipal  purposes,  legislative  autboribr 
is  lacking  in  this  state  for  the  erection  of  such 
buildings  by  dtiee  and  towns. 
_  [Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  717;  Dec.  Dig.  I 
268.*} 

Appeal  from  District  Court,  Colfax  County; 
T.  D.  Lieb,  Judge. 

Injunction  by  James  R.  Smith  and  oth- 
ers against  the  City  of  Raton  and  others. 
From  judgment  for  plalntiefs,  defendants  ap- 
peal '  Affirmed. 

PlalntlfTs  below,  appellees  here^  brought 
this  action  in  the  district  court  of  Colfax 
county,  as  residents  and  taxpayers  of  the 
city  of  Baton,  seeking  to  enjoin  tbe  defend- 
ants, below,  the  dty  of  Baton  and  Its  officers, 
from  constructing  a  so-called  municipal 
building,  and  Issuing  bonds  for  that  purpose. 
By  an  ordinance  adopted  March  15,  1912, 
the  question  of  authorhsii^  the  dty  council 
to  contract  an  indebtedness  on  bdnalf  of  the 
city  by  issuing  its  said  bonds  therefor  "la 
an  amount  not  exceeding  $25,000,  for  the 
purpose  of  erecting  public  buildings  In  and 
for  the  dty  of  Raton,"  was  submitted  to  the 
qualifled  electors  of  the  dty  at  the  general 
election  of  April  2,  1912,  at  which  election 
the  proposed  bond  issue  was  authorized  by 
tbe  requisite  majority  of  the  qualified  elec- 
tors. Thereafter  the  munldpal  authorities 
caused  to  be  prepared  certain  plana  and  spec- 
ifications which  were  approved  by  the  build- 
ing committee  and  the  dty  council;  it  being 
the  intention  of  the  said  city  council  to  con- 
struct the  building  according  to  said  plans 
and  spedflcations,  if  they  could  pay  for  it 

A  preliminary  restraining  order  was  Issued 
by  the  district  court  and  was  subsequently 
made  permanent;  the  opinion  of  the  district 
court  being  based  upon  the  following  proposi- 
tions, to  wit:  (1)  That  appellauta  failed  to 
file  with  the  proper  officer  of  the  dty  of  Ra- 
ton, prior  to  said  election,  a  carefully  prepar- 
ed estimate  of  the  approximate  cost  of  the 
proposed  improvement,  as  spedfied  in  diap- 
ter  70  of  the  Session  Laws  of  1897,  the  same 
being  subsection  67  of  section  2402  of  the 
Compiled  Laws  of  1897;  (2)  that  the  munld- 
pal building  sought  to  be  built  under  the 
proceedings  herein  was  about  to  be  erected 
for  an  opera  house;  that  the  main  object 
of  said  building,  as  shown  by  the  plans  and 
spedfleatlfHis  introduced  In  evidence^  was  aa 
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<q^ra  bouse,  and  all  oVuec  purposes  or  uses 
sought  to  be  made  of  said  building  wwe  In- 
cidental, both  of  which  propositions  were 
fully  covered  by  findings  of  fact,  appearing 
In  the  final  decree  of  the  district  court,  in 
substantially  the  language  quoted  supra. 

U.  L.  Blckley,  J.  Leahy,  and  H.  M.  Rodrlck, 
ad  of  RatoD,  Pershing  &  Tltsn-orth,  of  Den- 
ver, Colo.,  and  Albert  T.  Rogers,  Jr.,  of  J  as 
Vegas,  for  appellants.  E.  O.  Crampton,  Hugo 
Seaberg.  O.  L.  FhUUps,  and  R.  C  Alford,  all 
of'  Raton,  and  C.  A.  Spless,  of  £ast  Las 
Vegas,  for  appellees. 

HANNA«  J.  (after  stating  the  facts  as 
above).  Our  first  inquiry  is  directed  to  the 
ralldit?  of  the  election  of  AprU  2,  1912,  upon 
the  proposed  bond  Issue  by  the  dty  of  Raton, 
notwithstanding  the  absence  of  a  sworn  es- 
timate of  the  approximate  cost  of  the  pro- 
posed buildlDg,  which  was  required  by  sub- 
section 67  of  section  2402,  0.  L.  1887,  defining 
powers  of  municipalities. 

It  has  been  decided  by  this  court  In  Lani- 
gan  V.  Town  of  Gallup,  17  N.  M.  627,  131 
Pac.  997,  that  sections  12  and  13  of  ar- 
ticle 9  of  the  Constitution,  limiting  the  pow- 
ers of  municipalities  in  the  creation  of  debt, 
are  not  self-executing.  Appellants  concede 
this,  and  contend  that  full  and  ample  legisla- 
tive authority  for  the  Issuance  of  the  bonds 
In  question  is  to  be  found  In  subsection  6 
of  section  2402,  O.  L.  1897,  with  the  provi- 
sions of  which  subsection  the  dt?  of  Raton 
has  fully  compiled. 

Under  the  provisions  of  this  subsection, 
all  municipalities  were  authorized  to  contract 
an  indebtedness  and  issue  bonds  for  specified 
purposes,  including  the  erection  of  public 
buildings,  provided  no  debt  be  created,  ex- 
cept for  supplying  the  city  or  town  with  wa- 
ter, unless  the  question  of  incurring  the  same 
diall,  at  a  regular  election  of  officers  for  the 
dty,  be  submitted  to  a  vote  of  such  qualified 
electors  as  shall  have,  in  the  preceding  year, 
paid  a  property  tax  and  a  majority  of  those 
voting  shall  vote  in  fiavor  of  creaUng  such 
debt.  Subsection  6  of  section  2402,  C  I« 
1807,  as  compiled.  Is  derived  from  two  sourc- 
es. The  first  paragraph  of  the  subsection 
was  a  part  of  section  14,  chapter  39,  Sesa. 
Laws  1884,  entitled  "An  act  to  incorporate 
cities  and  towns."  The  second  paragraph 
of  the  subsection  was  enacted  as  section  4 
of  cbapter  46,  S.  L.  1893,  and  provides  for 
special  elections  to  vote  upon  Issuing  bonds 
*'for  the  construction  of  sewers  or  other  pub- 
lic Improvements." 

Subsection  67  of  section  2402,  C.  L.  1897, 
was  enacted  by  the  Legislature  of  1807  as 
section  1  of  chapter  70,  entitled  "An  act  re- 
lating to  municipal  corporations."  This  sub- 
section (67)  In  terms  provided  that  any  in- 
corporated city,  town,  or  village,  having  a 
population  of  at  least  one  thousand,  should 
liave  power  to  erect  and  operate  waterworks, 
Mb;  to  construct  public  buildings,  etc;  to 


issue  bonds  for  the  purposes  mentioned,  lim- 
ited, however,  as  to  a  total  bonded  indebted- 
ness of  not  to  exceed  4  par  centum  of  the 
value  of  taxable  property  therein :  Provided, 
before  such  bonds  could  be  Issued,  a  special 
election  be  held,  upon  notice  prescribed  tn 
the  act,  and  that  two-thirds  of  the  legal 
votes  cast  at  such  election  be  in  favor  of  the 
Issue  of  the  bonds,  that  a  special  tax  be 
levied  each  year  to  provide  a  sinking  fund 
and  to  pay  the  interest  on  the  bonds,  that  a 
carefdlly  prepared  estimate  of  the  approxi- 
mate cMt  of  the  proposed  improvement  most 
be  filed  with  the  derk,  or  other  proper  ofilcer, 
and  no  bonds  Issued  tn  excess  of  such  esti- 
mata  The  act  further  provided  for  the  ex- 
ecution of  the  bonds,  the  denomlnationfl 
thereof,  the  term  thereof  and  the  interest 
thereon,  and  sale  at  not  less  than  par,  with 
other  minor  details  not  necessary  to  this  dls 
cusslon. 

This  act,  soznewbat  in  detail,  defined  the 
powers  of  municipalities  upon  the  subject 
of  borrowing  money  and  issuing  bonds  for 
four  purposes,  viz. :  constructing  public 
buildings,  sewers,  waterworks,  and  gasworks, 
all  of  which  powers  had  been  conferred  by 
the  act  of  1884  compiled  as  the  first  para- 
graph of  subsection  6  of  section  2402,  O.  L. 
1897. 

The  essential  differraces  between  the  two 
subsections  is  as  follows:  Subsection  6  pro- 
vides for  a  vote  upon  the  issuance  of  the 
bonds  at  a  regular  election  and  an  authoriza- 
tion by  a  majority  of  the  qualified  electors 
who  have  paid  a  property  tax  the  preceding 
year,  while  subsection  07  provides  for  n 
special  election  and  authorization  of  the  bond 
issue  by  an  affirmative  vote  of  two-thirds  of 
all  legal  votes  cast  at  sudi  election.  It  Is 
also  worthy  of  note  that  subsection  67  con- 
ferred upon  munidpalitles  power  to  borrow 
money  and  Issue  bonds  to  provide  means  for 
protection  from  fire,  and  to  lay  ofT  and  im 
prove  streets  and  alleys,  failing,  however,  to 
cover  certain  powers  conferred  by  subsection 
6,  viz. :  The  purchase  of  waterworks,  con- 
struction of  canals,  purchase  of  canals,  pur- 
chase of  gasworks,  purchase  of  illnmlnattng 
gas  and  to  pay  defldency  In  the  treasury. 

From  the  fact  that  subsection  67  did  noi 
cover  all  the  purposes  of  subsection  6,  and 
provided  for  special  elections  as  distinguished 
from  regular  elections,  and  the  further  tad 
that  67  in  terms  provided  that  the  munidpal- 
itles within  the  purview  of  the  act  "shall 
have  all  powers  now  given  by  law  to  incor- 
porated towns,"  It  la  earnestly  contended  by 
counsel  for  appellants,  that  it  was  not  the 
Intention  of  the  Legislature,  In  adopting  sub- 
section 67,  to  repeal  subsection  6.  The  re- 
pealing clause  of  the  ad  including  subsection 
67  did  not  specifically  repeal  subsection  6. 
but  contained  the  usual  formula:  "Ail  acts 
or  parta  of  acts  in  conflict  wtUr  this  act  are 
h«wby  repealed." 

[1]  In  this  connection  it  is  ably  contended 
by  counsel  for  appellees  that  both  subsectlou 
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6  and  67  arc  complete  bonding  acts,  in  wblcb 
all  necessary  regnlrements  are  provided,  and 
that  subsection  67  Impliedly  repeals  subsec- 
tion 6,  so  far  as  repngnant  It  Is  so  general- 
ly recc^nlzed  that  courts  should  give  bu(* 
construction  to  statutes  apparently  In  conflict 
that  both  may  stand  that  cttatiott  of  author- 
ity is  unnecessary.  Likewise  it  Is  universally 
conceded  that  repeals  by  Implication  are  not 
fiiTored,  and  are  not  to  be  Indulged  unless  It 
Is  evident  that  the  L^slature  so  Intended; 

It  is  to  be  presumed  that  the  Legislature 
had  tn  mind  all  existing  laws  upon  the  same 
•abject  at  the  time  it  gave  consideration  to 
and  passed  a  statute.  If  there  be  no  express 
reference  to  the  existing  statute,  or  apparent 
intention  on  the  part  of  the  legislature  to  re- 
peal tbe  same,  it  is  to  be  concluded,  and  it  Is 
a  sound  canon  of  constmction.  that  the  Legis- 
lature did  not  intend  to  abrogate  the  former 
law  relating  to  the  same  matter,  unless  the 
later  act  is  clearly  repugnant  to  the  prior 
ooe^  or  completely  covers  and  embraces  the 
subject  matter  thereof,  or  unless  the  reawm 
for  the  prior  act  is  removed. 

In  this  cam  appellees  contend  that  the 
later  act  covers  tbe  former  act,  but  a  careful 
study  of  both  does  not  warrant  such  con- 
dnsion.  Not  only  are  several  purposes  of  tbe 
eaiUer  act  not  fndnded  within  the  later  act, 
but  the  later  act  may  wdl  be  considered  as 
Intended  simply  to  enlarge  the  powers  con- 
ferred by  tihe  first  act  and  provide  for  special 
elections  In  addition  to  a  general  election  aa 
provided  by  tbe  act  of  1B84. 

In  this  connection  onr  dlscnsslon  is  limited 
to  that  portion  of  snbsection  6  passed  by  the 
Legislature  in  1884.  The  latter  portion  of 
tbe  subsection,  adopted  In  1898,  is  probably 
rqnignant  to  the  provisions  of  subsection  07, 
and  tberefore  repealed  by  that  subsection. 
This  portion  of  subsection  8  la  not  Involved 
In  the  p»sent  case,  and  It  Is  therefore  not 
necessary  for  ns  to  pass  upon  tbe  question  of 
its  r^>eal  at  this  time. 

Other  tiian  as  thus  qualified,  we  are  of  the 
opinion  that  subsections  6  and  67,  while  deal- 
ing with  the  same  subject-matter  in  a  general 
way,  were  not  necessarily  repugnant,  but 
were  designed  to  effect  different  objects,  L  e., 
the  method  of  holding  the  election  upon  the 
(luestlon,  and  except  as  qualified,  are  both  to 
be  considered  as  existing  statutes  of  the 
t«Titory  at  the  time  of  Its  admission  as  a 
state. 

[2]  Therefore,  In  view  of  our  conclusion 
that  both  subsections  d  and  67  were  existing 
laws  of  the  territory  of  New  Mexico  at  the 
time  of  its  admission  as  a  state,  except  so 
far  as  the  second  paragraph  of  subsection  6 
may  be  repugnant  to  tbe  provisions  of  sub- 
section 67,  It  only  remains  necessary  for  us  to 
consider  whether  either,  or  both,  of  tbe  sub- 
sections referred  to  were  inconsistent  with 
the  provisions  of  the  Constitution,  and  for 
that  reason  were  not  carried  forward  under 
statehood,  because  of  the  ptovfslona  of  tbe 


Oonstitutlon  set  forth  in  section  4  of  Artlde 
22,  which  provides  as  follows:  "All  laws  of  the 
territory  of  New  Mexico  in  force  at  the  time  of 
Its  admission  into  the  Union  as  a  state,  not 
inconsistent  with  this  Constitution,  shall  be 
and  remain  in  force  as  the  laws  of  the  state 
until  they  expire  by  their  own  limitation,  or 
are  altered  or  repealed." 

In  this  connection  it  becomes  quite  evident 
that  the  first  paragraph  of  subsection  6  is 
In  full  conformity  with,  and  not  in  any  way 
inconsistent  with,  section  12  of  article  9  of 
the  Constitution.  And  this  being  the  law  un- 
der which  the  city  of  Raton  attempted  to 
conduct  Its  election,  and  there  being  no  con- 
troversy as  to  the  compliance  with  this  sec- 
tion, the  question  is  clearly  disposed  of,  and 
it  does  not  seem  necessary  to  us  at  this  time 
to  consider  the  effect  of  the  Constitution  up- 
on snbsection  67.  It  might  be  argued  that  the 
provisions  of  subsection  67  inconsistent  with 
the  Constitution  would  be  inoperative  by  rea- 
son of  the  repugnance  or  inconsistency,  but 
that  the  provisions  of  the  Constitution  In  this 
respect,  being  self-executing,  would  supple- 
ment the  proTlstons  of  snbsection  67,  and  con- 
stitute a  comprehensive  law  upon  tbe  subject, 
when  read  together  with  the  self-executing 
provisions  of  the  Constitution.  ^Is  aspect 
ot  the  questt(m  has  not  been  presented  for 
onr  consideration,  and  it  Is  unnecessary  for 
the  purposes  of  this  case  to  now  decide  that 
subsection  67  Is  in  force  in  whole  or  in  par^ 
or  affected  by  reason  ot  seif-executtng  provi- 
sions of  tbe  Constitntion  which  might  be  read 
into  the  act,  or  considered  in  connection  with 
1^  for  v^ch  reason  we  deem  It  best  not  to 
pass  uprai  the  question  of  the  status  of  sub* 
section  87  at  this  time. 

For  tbe  rouons  becetotore  given,  we  are 
of  tbe  opinion  that  the  absence  of  the  sworn 
estimate  (rf  the  approximate  cost  of  tbe  pro- 
posed improvement,  prescribed  by  the  terms 
of  subsection  67,  did  not  constitute  an  omis- 
sion which  would  invalidate  the  Section  of 
April  2, 1912,  and  that  the  decree  of  tbe  hon- 
orable  district  Judge  In  this  respect  Is  there- 
fore erroneous. 

[3]  We  therefore  pass  to  the  consideration 
of  the  second  phase  of  the  question,  name- 
ly, that  the  court  erred  in  holding  that  the 
so-called  municipal  building,  sought  to  be 
built  under  tbe  proceedings  had,  was  to  be 
erected  as  and  for  an  opera  house;  that  the 
main  object  of  said  building,  as  shown  by 
the  plans  and  spedficatlons  introduced  In 
evidence,  was  an  opera  house,  and  all  other 
purposes  or  uses  sought  to  be  made  of  the 
building  were  Incidental;  and  that  It  Is  not 
within  the  power  of  the  city  council  to  appro- 
priate public  money  to  the  use  of  the  building 
of  an  opera  house,  or  of  a  building  whose 
main  object  was  that  of  an  opera  bouse. 

It  appears  from  the  evidence  In  the  case 
that  plans  and  specifications  for  a  proposed 
ipunldpal  building  had  been  approved,  and 
that  It  was  the  Intention  of  tbe  city  council 
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to  constrtict  a  munldpal  building  In  accord- 
ance wltb  such  plans  and  spedQcatlons,  pro- 
vided the  dty  had  the  funds  available  for  the 
construction  of  the  building,  and  that  there 
was  a  divergence  in  the  evidence  as  to  the 
probable  cost  of  the  building  constructed  Id 
accordance  with  such  plans  and  specifica- 
UoDS.  It  is  conceded  that  the  cost  most  not 
exceed  the  funds  lawfully  available  for  the 
purpose,  and  that  If  no  other  funds  be  avail- 
able, except  the  proceeds  of  the  proposed  bond 
Issue,  then  the  cost  should  not  exceed  $25,000. 
It  is  also  conceded  by  appellants  to  be  their 
desire  to  construct  a  munldpal  building  con- 
taining, not  only  suitable  offices  for  the  of- 
ficials, but  a  public  hall  or  auditorium  of  auf- 
fldent  capadty  to  accommodate  public  meet- 
ings of  the  pec^le  of  Raton,  and  of  such  char- 
acter as  to  afford  facilities  for  public  enter- 
tainments, theatrical  or  otherwise.  In  this 
connection  It  Is  pointed  out  by  appellees,  and 
evidently  borne  out  by  the  facts,  and  cer- 
tainly by  the  finding  of  the  district  Judge, 
that  a  very  large  portion  of  the  building 
would  be  devoted  to  such  an  auditorium, 
equipped  as  an  opera  bouse,  With  stage,  box- 
es, and  seating  accommodations;  even  dress- 
log  rooms  baving  been  provided  by  the  ar- 
chitect 

Numerous  authorities  have  been  dted  ty 
both  appellants  and  appellees,  but  we  do 
not  desire  to  make  this  opinion  unduly 
lengthy  by  a  consideration  of  the  ntunerous 
decisions,  nil  of  which  have  been  examined 
and  carefully  considered.  After  thorough 
consideration  of  all  the  anthorlties  dted  In 
the  briefs  of  counsel,  we  have  reached  the 
conclusion  that,  If  the  primary  object  of  a 
building  to  be  constructed  Is  a  munldpal 
purpose,  the  fact  that  It  may  be  Inddentally 
used  for  theatrical  purposes  may  not  have 
the  effect  of  rendering  the  action  In  erect- 
ing It  invaUd.  Bates  v.  Bassett.  60  VL  630, 
15  Atl.  200,  1  L.  R.  A.  166;  Jones  v.  Cam- 
den, 44  S.  a  819.  23  8.  B.  141,  15  Am.  St 
Rep.  810. 

It  Is,  of  course,  well  settled  that  a  mu- 
nicipal corporation  has  such  powers,  and  such 
only,  as  are,  first,  expressly  granted;  or, 
Aecond,  such  as  are  fairly  and  necessarily 
Implied  from  those  granted;  or,  third,  such 
as  are  essential  to  the  declared  purpose  of 
the  incorporation.  Brooks  v.  Brooklyn,  146 
Iowa*  136,  124  N.  W.  868.  26  U  B.  A.  (N.  8.) 
425. 

By  appellants  it  is  contended  that  the  city 
of  Raton  clearly  had  the  power  to  erect  the 
building  contemplated,  under  and  by  virtue 
of  the  provisions  of  subsections  5.  56,  and  6, 
of  section  2402,  O.  L.  1807.  which  subsections 
are  as  follows: 

"5.  To  erect  all  needful  buildings  for  tbe 
use  of  the  dty  or  town. 

"56.  To  provide  for  the  erection  and  care 
of  all  public  bnildings  necessary  for  the  use 
of  the  town." 

"6.  To  contract  an  indebtednen  •  *  * 


by  borrowing  money  or  Issuing  tbe  bonds 
*  *  *  for  ttie  purpose  of  erecting  pabllc 
buildings." 

It  Is  Dot  our  desire  to  put  a  strict  con- 
struction on  the  grant  of  statutory  power  to 
munidpalltles,  nor  Is  It  our  Intention  to  ]□ 
dlclally  legislate  upon  tbe  question  of  tbe 
power  granted  in  this  Instance^  It  is  doubt- 
less true  that  the  power  can  be  given  to  mu- 
nidpalltles to  construct  opera  houses  or  oth- 
er public  buildings  of  like  character.  We 
fully  appreciate  that  munidpalltles  are  call- 
ed upon  In  the  present  day  and  age  for  the 
exercise  of  powers  not  heretofore  considered 
necessary  to  be  exercised  by  munidpalltles. 
But,  notwithstanding  this  fact,  we  believe 
that  it  is  for  the  Legislature,  and  not  for 
the  courte,  to  extend  the  powers  of  munid- 
palltles to  meet  modern  conditions;  and. 
after  careful  consideration  of  the  statutes 
quoted>  we  are  constrained  to  believe  that 
the  powers  therein  conferred  must  be  lim- 
ited to  tbe  erection  of  such  needful  build- 
ings as  may  be  required  for  public  uses,  or 
for  munldpal  usee  and  purposes  as  contra- 
distinguished from  private  or  qnasl  public 
uses,  such  as  tbe  one  under  consideration. 
In  considering  this  phase  of  the  present 
case,  we  must  bear  in  mind  that  the  learned 
district  Judge  foimd  as  a  matter  of  fact,  and 
incorporated  in  bis  decree,  the  condusion 
that  tbe  particular  building  here  In  question 
was  about  to  be  erected  by  the  said  dty  of 
Raton  "as  and  for  an  opera  house,  ttiat  the 
main  object  of  said  building,  as  shown  by 
the  plans  and  si;>edflcatlons  Introduced  in 
evidence,  was  an  opera  house,  and  all  otber 
uses  sought  to  be  made  of  such  building 
were  merely  InddentaL" 

Thus  we  find  that  the  issoe  as  presented 
to  the  district  court  was  resolved  by  him  as 
clearly  showing  a  pariimount  n^e  of  the 
building  for  otber  than  strictly  munldpal 
purposes.  It  is  contended  tliat  tbe  courts 
cannot  control  tbe  discretion  of  the  munld- 
pal authorities  said  to  exist,  because  It  la 
urged  that  It  Is  for  the  dty  council,  or  dty 
authorities,  to  determine  what  Is  or  Is  not 
a  municipal  or  public  purpose.  While  we 
concede  the  general  rule  with  regard  to  the 
discretion  of  munldpal  officers  in  the  exer- 
cise of  certain  functions  of  government,  we 
do  not  think  this  is  a  case  where  the  rule 
can  be  applied.  In  the  present  Instance,  the 
question  under  consideration  Is  rather  one  of 
whether  tbe  use  to  which  tbe  money  of  the 
taxpayer  Is  to  be  applied  la  a  public  one^ 
whldi  becomes  a  qneation  of  law  as  limited 
and  defined  by  the  statutes  iQKni  tbe  sub* 
ject,  and  to  be  resolved  and  considered  In 
tbe  Ugbt  of  tbe  rules  of  construction,  wtaicb. 
In  our  oi^nlon,  are  the  outgrowth  ot  a  dis- 
position on  tbe  part  of  tbe  courts  to  arrive 
at  not  only  a  reasonable  rule  of  construc- 
tion, bat  one  not  tendii^  to  cast  upon  tbe 
taxpayer  obligations  which  his  citizenship 
in  the  community  do  not  necessarily  impose. 
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We  do  not  disagree  wltb  the  views  of  the 
Supreme  Conrt  of  Massachusetts,  as  an- 
nounced in  the  case  of  Kingaian  v.  Brodcton, 
153  Mass.  255,  26  N.  E.  908,  11  L.  R.  A.  123, 
that  it  Is  not  Incompetent  for  a  city  to  ap- 
propriate  public  money  for  the  erection  of 
the  bnlldlng  which  Is  larger  than  Its  pres- 
ent needs  for  municipal  purposes  reQulre. 

agree  that  the  municipality  may  allow 
studi  portlonB  of  such  building  to  be  used 
for  otter  purposes  than  municipal,  either  for 
a.  stipulated  rent  or  price,  or  gratuitously, 
and  that  in  meeting  a  public  building  a  dty 
need  not  limit  the  size  to  actual  existing 
needs,  but  may  make  reasonable  provision 
for  probable  fatare  needs. 

In  condodlng  this  opinion,  we  desire  to 
obseire  that  appellants  have  here  contended 
Oiat  the  relief  afforded  to  plaintlfb  below  in 
this  case  ^onld  not  go  to  the  extent  ot  a 
prohibition  against  fbe  tesnance  of  mnnidpal 
bonds  for  the  pnipose  ot  conatmcting  a  pub- 
lic bnlldlng  In  Oie  city  of  Raton  of  a  reaaon- 
able  diaraeter;  in  other  words,  that  the  in- 
jnnctton  granted  should  be  directed  to  the 
diaracter  and  plan  of  ttie  proposed  build- 
ing; rather  than  a  general  prohibition.  In 
support  of  this  view  of  the  matter,  it  Is  urg- 
ed that  the  dty  conndl  had  not  undertaken 
to  adopt  final  plans  and  spedflcatlons,  nor 
bad  it  attempted  to  let  a  contract  for  any 
particular  Und  ot  a  bnUding;  that  until  It 
did  80  the  court  ms  neceraarily,  in  grant- 
ing the  relief,  striking  at  a  mere  conjecture. 
While  It  is  true  that  the  record  disdoaes  eri- 
dence  that  it  was  the  intention  of  ttie  dty 
council  to  proceed  in  the  erection  of  the 
building  in  accordance  with  the  plans  and 
spedflcatlons  which  had  been  approred,  pro- 
vided the  dty  found  itsdf  possessed  of  suflS- 
dent  funds  to  do  so,  there  would  seem  to  be 
some  merit  In  the  contention  of  appellants, 
and  we  believe  It  is  dear  from  the  foregoing 
opinion  that  we  hold  that  the  election  and 
authorization  of  the  bonds  was  in  full  con- 
formity with  our  statutes  governing  such 
matters.  We  are  also  clear  In  oar  opinion 
that  tJiia  conrt  is  bound  by  the  finding  of  the 
district  court  that  the  paramount  purpose 
of  this  building  was  for  other  than  muuld- 
pal  uses  and  purposes. 

Therefore  the  Injunction  granted  by  the 
district  court,  in  our  opinion,  was  properly 
Issued  so  far  as  this  phase  of  the  question 
Is  concerned. 

While  it  appears  from  the  examination 
of  the  final  decree  that  the  district  court 
foimd  that  the  estimate  of  the  approximate 
cost  of  the  proposed  Improvement  had  not 
been  filed  with  the  proper  officer  In  the  dty 
of  Baton,  as  required  by  chapter  70  of  the 
Session  Laws  of  1897,  which  appears  as  sub- 
section 67  of  section  2402,  C.  L.  1897,  with 
which  conclusion  of  the  district  court,  as  to 
a  necessity  therefor,  we  are  unable  to  agree, 
nevertheless  it  appears  that  the  injunction 


was  directed  against  the  erection  of  the  par- 
ticular building  referred  to  in  the  complaint, 
and  the  plans  and  specifications.  There  is 
substantial  evidence  to  sui^ort  the  finding 
that  the  dty  coundl  was  about  to  erect  a 
building  In  conformity  with  such  plans  and 
spedflcatlons,  and  sndi  as  referred  to  in  the 
complaint,  and  In  view  ot  the  fact  that  the 
district  court  had  an  opportunity  of  hearing 
the  witnesses  and  considering  this  phase  of 
the  question,  and  can  therefore  better  judge 
concerning  the  weight  of  this  evidence,  for 
such  reason  we  are  not  disposed  to  disturb 
the  finding. 

Wherefore,  inasmuch  as  the  permanent  In- 
junction was  limited  in  its  effect  to  a  re- 
straint upon  the  authorities  in  the  matter 
ot  the  erection  of  this  particular  building, 
we  consider  that  tbe  injunction  was  proper, 
and  the  decree  of  the  lower  court  should  be 
affirmed;  and  it  Is  so  ordered. 

ROBERTS,  a  and  PARKER,  3^  con- 
cur. .  , 

(25  Idaho,  78S) 
BRINTON  V.  STEELE,  Judge. 
(Supreme  CSourt  of  Idaho.   April  22,  1914.) 

1.  Mandamus  (S  172*)— Subjbct  of  BiUBr— 
EnroBCEHKNT  or  Mandatb  of  Appkllaik 
GouBT— Scope  or  Inquibt. 

In  a  bearing  apon  an  application  for  a  writ 
of  mandate  against  a  distrin  judge,  to  conunand 
and  direct  such  judge  to  enter  findings  and  judg- 
ment in  accordance  with  the  mandate  of  the 
appellate  court,  the  only  question  to  be  consid- 
ered and  passed  upon  is  to  determine  the  mean- 
ing and  int^t  of  the  mandate  of  the  appellate 
court  and  ascertain  whether  or  not  the  decialoQ 
and  judgment  of  the  district  judge,  or  the  pro- 
posed dedsion  and  judgment,  are  in  compliance 
with  such  >  mandate. 

[Ed.  Note.— -For  other  cases,  see  Mandamus. 
Cent  Dig.  IS  381-385;  Dea  Dig.  |  172.»] 

2.  BOUNDABIBS  (S  43«}— DBSKSIFnOH— Sum- 
OIKNCT— DeOBEB. 

A  finding  and  decree  of  court,  in  an  action 
to  establish  a  boundary  line  between  adjoiuiog 
lands  and  to  quiet  title,  which  finds  and  ad- 
judges that  a  certain  row  of  poplar  trees,  which 
trees  are  three  feet  In  diameter,  constitutes  tbe 
boundary  line  between  the  adjoining  properties, 
and  that  tbe  boundary  line  of  one  of  the  tracts 
of  land  is  on  tbe  east  side  of  such  row  of  trees, 
and  the  boundary  line  of  the  other  tract  is  on 
the  west  side  of  such  row  of  poplar  trees,  Is  not 
snffldently  specific  and  definite  and  certain,  and 
does  not  definitely  establlBh  sudb  line. 

[Ed.  Note.— For  other  caae^  see  Boondaries. 
Cent.  Dig.  i  208;  Dec.  Dig.  i  4S.*] 

Original  action  for  writ  of  mandate  by 
Caleb  Brinston,  attorney  In  fact  of  Thomaii 
W.  Jones,  against  EJdgar  O.  Steele,  Judge. 
AltematlTe  writ  lanied,  and  answer  and  re- 
turn made,  and  upon  bearing  a  modified  or- 
der of  mandate  directed. 

Ben.  F.  Tweedy,  of  Lewiston,  for  plalntlCT. 
George  W.  TannafalU,  ot  Lewiston,  for  de- 
fendant. 

AILSHIE,  O.  J.  This  Is  an  original  ap' 
-plication  for  a  writ  of  mandate.  Tbia  pro- 
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ceeding  grows  out  of  the  case  of  Brinton  v. 
Steele,  decided  by  this  court  and  reported 
In  23  Idaho,  615,  131  Pac.  662.  The  plaintiff 
herein  contends  that  the  district  judge  is  not 
(implying  with  the  Judgment  and  order  of 
this  court  as  decided  In  the  Brlnton-Steele 
Case,  and  that  he  is  not  following  the  man- 
date of  this  court 

The  district  judge  has  answered  the  alter- 
native writ,  and  appended  thereto  a  copy  of 
the  findings  which  he  proposes  to  make  and 
enter  herein  as  findings  carrying  out  the  judg- 
ment and  order  of  this  court,  as  he  under- 
stands the  same  to  have  been  made  and  en- 
tered by  this  court  In  Brinton  v.  Steele,  su- 
pra. 

[1,2]  The  only  thing  to  be  determined  in 
the  present  case  Is  whether  or  not  the  pro- 
posed action  of  the  district  judge  will  carry 
out  and  be  In  compliance  with  the  previous 
judgment  of  this  court  In  the  opinion  in 
Brinton  v.  Steele  this  court  said:  "In  the 
decree  the  court  adjudges  that  the  line  be- 
tween lots  12  and  13  Is  on  the  west  side  of 
the  row  of  poplar  trees  extending  through 
and  across  said  tract  of  land,  marking  the 
western  boundary  line  of  lot  12.  The  finding 
and  decree,  therefore,  are  uncertain  as  to  the 
exact  line  of  division  between  lots  12  and 
13  as  located  by  the  trial  court  and  If  It  was 
the  Intention  of  the  trial  court  that  the  line 
of  division  la  established  on  the  west  side  of 
the  row  of  poplar  trees,  such  line  would  not 
follow  the  north  Une  of  lots  22,  23,  and  24 
of  the  survey  made  by  Brlggs  and  Mazon, 
which  was  adopted  and  approved'by  the  trial 
court  as  establishing  the  true  line  between 
lots  12  and  13,  as  found  In  finding  11.  From 
the  finding  it  is  apparent  that  the  dividing 
line  between  lots  12  and  13  is  and  should  be 
fixed  from  the  survey  made  by  Brlggs  and 
MaxoD,  by  making  proper  apportionment  of 
excess  land  in  the  southern  ends  of  lots  12 
and  13;  and,  ttiat  being  true,  the  true  line 
between  the  two  Iota  should  be  established 
and  Identified  by  a  tlear  description  in  the 
findings  and  decree,  and  also  upon  the  ground 
by  proper  monuments." 

This  court  Intended  to  approve  the  finding 
of  the  trial  court  to  the  effect  that  the 
Brlggs  and  Mazon  survey  established  the  true 
line  between  the  properties  of  these  contend- 
ing parties.  This  court  was  also  of  the 
opinion,  as  Indicated  by  the  above  excerpts 
from  the  decision,  that  the  physical  mark- 
ings on  the  ground  made  by  the  snrreyor  and 
the  reference  thereto  in  the  findings  and  de- 
cree were  not  sufflciMit  to  definitely  and  per- 
manently  locate  and  establish  the  dividing 
line  between  the  lands  of  tiiese  parties.  It 
was  therefore  the  unanlmoos  opinion  of  this 
court  that  definite  and  certain  moninnents 
should  be  established  between  these  lands, 
and  that  the  decree  sbould  be  definite  and 
ceitain  as  to  the  dividing  line  between  them. 

The  proposed  findings  and  decree  submitted 
with  the  answer  of  the  district  Ju^e  are  not 
aufflcient  In  that  respect  to  comply  with  or 


satisfy  the  Judgment  of  the  court.  Proposed 
finding  No.  11  falls  short  of  fixing  a  definite 
boundary  line  between  these  lands.  That 
proposed  finding  Is  as  follows:  "The  court 
further  finds  that  the  row  of  poplar  trees 
extending  from  the  north  boundary  of  said 
lota  to  the  south  boundary  of  the  same  is 
located  substantially  upon  the  line  between 
lot  12,  block  30,  of  the  original  plat  of  the 
city  of  Lewlston,  Idaho,  and  lot  13,  block  30, 
of  the  original  plat  of  the  city  of  liewlston, 
Idaho,  and  that  the  said  row  of  poplar  trees 
has  marked  the  boundary  line  between  the 
said  two  tracts  vf  lend  for  more  than  30 
years  last  past,  and  that  no  owner  of  land 
on  the  west  side  of  said  poplar  trees  lias 
claimed  an  Interest  in  land  lying  east  there- 
of, and  no  owner  of  land  lying  upon  the 
east  side  of  said  row  of  poplar  trees  has 
claimed  any  part  or  portion  of  the  land  ly- 
ing west  of  said  row  of  poplar  trees,  prior 
to  the  cbmmeacement  of  this  action." 

It  will  be  noticed  from  the  foregoing  that 
the  court  fixes  a  row  of  poplar  trees  as  the 
boundary  line  between  lots  12  and  13,  and 
states  that  these  trees  have  constituted  the 
boundary  line  between  the  two  tracts  of  land 
for  a  period  of  more  than  30  years,  "and 
that  no  owner  of  land  on  the  west  side  of 
said  poplar  trees  has  claimed  an  interest  in 
land  lying  east  thereof,  and  no  owner  of  land 
lying  upon  the  east  side  of  said  row  of  poplar 
trees  has  claimed  any  part  or  portion  of  the 
land  lying  west  of  said  row  of  poplar  trees," 
Now,  according  to  this  finding,  the  court  ap- 
parenUy  proposes  to  designate  the  boundary 
line  of  one  lot  on  the  east  side  of  this  row  of 
poplar  trees  and  the  boundary  line  of  the 
other  lot  on  the  toett  aide  of  these  trees,  and 
the  evidence  shows  that  these  trees  are  now 
about  three  feet  in  diameter.  The  result 
would  be  that  there  would  still  be  a  strip  of 
about  three  feet  of  ground,  ever  Increasing 
as  the  trees  grow,  that  would  continue  to  be 
in  dispute,  or  which  no  one  will  own.  TMr- 
ty  years  ago  It  was  easy  enough  to  refer  to 
these  as  the  boundary  line  between  the  two 
lots,  becanse  they  were  very  small ;  but  now 
it  is  a  very  different  thia&  and  besides  tbe 
land  is  more  valuable  tlian  It  was  80  years 
ago. 

The  court  should  direct  the  surv^or,  whose 
survey  has  been  adopted,  and  which  be  pro- 
poses to  follow  in  this  case,  to  go  npon  the 
ground  and  there  establish  permanent  and 
lasting  monuments,  and  these  should  be  re- 
ferred to  In  the  findings  ^d  decree  so  def- 
initely and  certainly  as  to  leave  no  doubt  as 
to  the  exact  points  through  wblcb  this  divid- 
ing line  runs.  Evidently  the  court  means  to 
find  that  tbe  dividing  line  between  these  ad- 
joining properties  runs  throi^ta  tbe  <^ter 
of  tills  row  of  trees.  These  trees  are  now 
old  and  decajdng,  and  will  doubtless  be  re- 
moved from  the  ground  in  a  very  few  years, 
and  a  de^ee  referring  to  them  will  then  be 
as  uncertain  and  indefinite  as  has  been  the 
line  during  the  past.   It  will  tlien  talEe  ex- 
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traneooB  and  oral  evidence  to  prove  the  loca- 
tion of  this  line. 

No  writ  will  Issoe  in  tbis  case,  but  a  copy 
of  this  opinion  will  be  transmitted  to  the 
district  judge,  who  Is  directed  to  proceed  at 
the  earliest  date  compatible  with  the  business 
of  his  court  to  cause  the  boundary  line  to 
be  marked  and  established,  and  enter  find- 
ings and  decree  in  accordance  with  the  fore- 
going directions.   No  costs  awarded. 

SniXIVAN,  J.,  concurs. 

(44  Utah.  262) 

STOLL  T.  COMMERCIAL  NAT.  BANK. 
ISnpreme  Court  of  Utah.    March  27,  1914.) 

1.  BATfKB  AND  BANKING  (§  139*)— LIABILITY 

TO  Depositobs— Violations  of  Dibections. 
Where  plaintiff  directed  the  defendaot  bank 
not  to  honor  any  further  checks  drawn  by  one 
purporting  to  act  as  her  azent,  and  the  bank 
allowed  him  to  draw  out  all  of  her  funds  then 
on  deposit,  it  cannot  escape  liability  for  its 
act  in  honoring  his  checks  drawo  after  more 
fands  had  been  deposited,  upon  the  theory  that 
the  revocation  of  the  agenfs  authority  applied 
only  to  those  funds  then  on  deposit,  and  did 
not  apply  to  those  later  deposited,  because  tbat 
deposit  was  made  in  a  new  account  by  reason 
of  the  bank's  system  of  bookkeeping. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Ranking,  Cent  Dig.  §1  406-409:  Dec.  Dig.  § 
139.*] 

2.  Banks  and  Banking  (i  1G4*)— Deposit— 

AUTHOEITT  TO  DRAW  CHECKS. 

In  an  action  by  a  depositor  who  claimed 
that  the  defendant  bank  had  wrongfally  hon- 
ored checks  drawn  on  her  account  by  one  pur- 
porting  to  act  as  her  agent,  evidence  held  in- 
sufficient  to  diow  that  the  bank  was  justified  in 
believing  that  the  agent  whose  authority  bad 
been  revoked  was  entitled  to  draw  checks. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  fiS  502-^12;  S16.  516,  518- 
533;   Dec.  Dig.  {  154*] 

3.  Banks  and  Banking  ({  154*)— Rights  of 
Defositob— Authority  of  Aa&Ni  to  Dbaw 
Checks. 

Where  a  depositor  notified  a  bank  not  to 
cash  any  more  checks  drawn  by  one  purporting 
to  act  as  ber  agent,  and  the  agent  Uiereafter 
sold  her  property,  depositing  the  proceeds  to 
ber  credit,  and  sending  her  a  check  therefor, 
signed  in  ber  name  per  hfm  as  agent,  the  de- 
positor's presentation  of  tbe  checlt  for  payment 
after  retention  for  several  days  is  no  evidence 
showing  the  bank's  authority  to  honor  other 
checks  drawn  by  the  agent  in  tbe  interim. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  §§  502-^  615,  S16,  518- 
533;  Dec.  Dig.  {  154.*] 

Appeal  from  District  Court,  Salt  Lake 
County ;  M.  L.  Ritchie,  Judge. 

Action  by  ElLza  D.  Stoll  against  tbe  Com- 
mercial National  Bank.  From  Judgment  for 
part  of  idaintifC's  claim,  she  ai^)ealB.  Re- 
versed and  remanded,  with  dlrectlonB. 

N.  y.  Jones,  of  Salt  Lake  City,  for  appel- 
lant H.  J.  Dinlnny,  of  Salt  Lake  City,  for 
respondent. 

yrRATJP,  J.  The  defendant  is  a  banking 
bsUtution  In  Salt  Lake  City.  The  plaintiff 
was  one  of  Its  d^KWltors.   She  brought  this 


action  to  recover  for  moneys  which  she  al- 
leged were  paid  out  on  her  account  without 
her  authority,  and  for  an  accounting.  She 
was  given  Judgment  for  $194.63,  and  appeals. 
She  claims  on  the  record  she  is  ^titled  to  a 
Judgment  for  f99a.TO  more,  and  Interest 
thereon. 

[1]  In  October,  1908,  she  was  the  owner  of 
a  rooming  house  In  Salt  Lake  City.  One  D. 
B.  Russell  was  one  of  her  roomers.  On  the 
leth  of  that  month  she  sold  the  rooming 
house  to  one  Ray,  and  for  the  greater  part 
of  the  purchase  price  took  his  promissory 
notes  secured  by  ctiattel  mortgage  on  the 
furniture.  The  mortgage  was  recorded.  The 
business,  or  some  of  It  connected  with  the 
sale,  was  conducted  by  Russell  for  the  plain- 
tiff. She  was  indebted  to  the  owner  of  the 
building  for  rent  in  the  sum  of  $58.35.  The 
Bay  notes  were  left  with  tbe  owner's  at- 
torneys until  the  rent  should  be  paid.  About 
that  time,  or  shortly  thereafter,  she  moved 
to  Idaho.  Later  she  sent  a  check  to  Russell 
at  Salt  Lake  City  for  $58.35  to  pay  the  rent 
He  took  up  the  notes  and  mortgage,  and  took 
them  to  the  defendant's  bank,  and  there  ap- 
plied for  a  loan  of  $200  in  the  name  of  the 
plaintiff,  and  offered  to  give  tbe  Ray  notes 
and  mortgage  as  security.  His  authority  to 
negotiate  the  loan  was  questioned  by  the 
bank.  He  produced  what  the  witnesses  call- 
ed a  power  of  attorney  which,  be  claimed, 
authorized  him  to  do  business  for  the  plain- 
tiff. The  instrument  was  not  in  possession 
of  either  party,  and  hence  was  not  produced 
at  tbe  trial.  The  witnesses  who  saw  It  tes- 
tified that  it  was  a  writing  of  but  a  few  lines- 
on  note  paper  in  Russell's  handwriting,  ap- 
parently signed  by  the  plaintiff,  and  that  tbe 
substance  of  it  was  to  give  Russell  "power 
to  transact  business  for"  the  plaintiff-  It 
was  not  acknowledged  and  not  recorded.  The- 
plaintiff  denied  that  she  signed  it,  or  that 
she  gave  Russell  any  such  authority  or  pow- 
er whatever.  He,  in  virtue  of  such  pretended 
power  of  attorney  and  authority,  borrowed 
$200  at  the  bank,  signed  a  note  for  that 
amount  in  plaintiff's  name,  per  his  name  as- 
agent  or  attorney  In  fact,  d^rasited  the  Bay 
notes  and  mortgage  as  security,  then  depos- 
ited the  $200  and  tbe  check  for  $58.85  In  de- 
fendant's bank  In  plalntifrs  name,  and  then 
drew  <dieck8  on  tlie  account  In  plalntUTs 
name,  per  his  name  as  agent  or  attorney.  In 
that  manner  be  drew  a  check  In  favor  of  the 
attorneys  for  the  owner  of  the  building  for 
the  rent  and  also  drew  other  checks  In  tbe 
same  manner  on  the  account  Later  he  wrote- 
tbe  plaintiff  tbat  be  had  borrowed  $200  at 
the  bank,  and  stated  that  he  himself  desired 
$15,  and  later  wrote  tbat  he  needed  $65  for 
bis  own  use.  Hie  plaintiff,  as  she  testified, 
becoming  suspicious,  on  tbe  8th  day  of  No- 
vember, 1908,  wrote  the  bank,  "Please  do- 
not  cash  any  checks  in  my  name  not  coming 
direct  from  me  here  at  Twin  Falls,  Idaho." 


*ror  otlMr  caMB  ae«  lame  topic  and  section  NUUBBR  In  Dec  Dls-  A  Am.  Dig.  Ker-No.  Series  A  Rep'r  IndesMt- 
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That  lettei-  was  received  by  the  bank  on  the 
11th  of  that  mouth.  That  the  letter  was 
written  and  so  received  by  It  Is  not  disputed. 
It  ever  since  remained  in  Its  possession,  and, 
on  notice,  was  produced  by  it  on  the  trial. 
On  the  11th,  when  the  hank  received  the  let- 
ter, there  was  standing  to  the  plaintiff's 
credit  In  the  bank  the  sum  of  $136.  She,  by 
this  action,  has  not  sought  to  repudiate  the 
loan,  nor  to  recover  for  anything  which  the 
bank  paid  out  on  checks  drawn  by  Bussell 
prior  to  November  11th.  She  seeks  to  re- 
cover the  moneys  which  the  bank  thereafter 
paid  out  on  his  checks  drawn  on  her  account. 
Kotwlthstanding  the  instructions  and  direc- 
tions received  by  the  bank  from  the  plaintiff, 
it  nevertheless,  on  the  lltb  of  December, 
honored  and  cashed  a  check  presented  by 
Kueseli  drawn  on  plaintiff's  accoout,  In  her 
name,  per  his  name  as  agent  or  attorney,  for 
the  sum  of  $135.  That  was  all  the  money 
she  then  had  on  deposit  to  her  credit  In  the 
early  part  of  January,  1909,  Russell,  with- 
out the  knowledge,  consent,  or  authority  of 
the  plainUff,  released  the  Bay  mortgage  of 
record,  and  resold  the  rooming  house  to  one 
Amy  for  a  consideration  of  $1,880,  $1,200  of 
which  was  paid  by  check,  payable  to  the  or- 
der of  the  plaintiff,  and  $680  In  promissory 
notes  executed  by  Amy,  and  secured  by  mort- 
gage. RusseU  took  the  $1,200  to  the  bank. 
Indorsed  It  in  plalntifTs  name,  per  his  name 
as  agent,  and  deposited  $1406.90  to  her  cred- 
it, and  in  her  name,  and  took  the  balance, 
$93.10,  in  cash,  which  he  kept  Then  be  drew 
a  check  in  plaintiff's  name,  per  hia  nr^ne  as 
agent,  payable  to  the  bank.  In  the  sum  of 
$10&B0,  the  balance  due  and  unpaid  on  the 
$200  loan.  That  left  $1,000  standing  to 
plaintifTs  credit  in  the  bank  on  the  12th  of 
January,  1009.  It  la  this  money— the  $1,000 
— which  later  was  drawn  out  by  Rmsell  In 
violation  of  her  dlrecUons,  for  wbicib  she 
claims  additional  Judgment  On  the  12Ui  of 
January  Bussell  wrote  the  plaintUC  that  he 
had  mold  the  rooming  house,  and  that  there 
was  to  her  credit  in  the  defendant's  bank 
$1,000,  and  that  be  bad  by  registered  pack- 
age sent  her  the  Amy  mortgage  and  a  check 
for  $1,000,  payable  to  her  order,  signed  in 
her  name,  per  his  name  as  agent,  and  advis- 
ed ber  that,  if  sdie  left  the  mon^  in  the  bank, 
she  coQld  get  4  per  eeat.  interest,  or,  if  she 
desired  to  use  It;  to  Indorse  the  dieck  and 
mall  it  to  the  bank,  and  request  a  Mew  Tork 
draft  That  was  the  first  knowledge  she  had 
that  Bussell  bad  resold  the  rooming  house. 
She  at  once  communicated  with  friends  at 
Salt  lAke  City  concerning  the  matter,  and 
on  Uie  25th  mailed  the  check  unindorsed 
to  the  bank,  and  reQuested  a  Mew  Tork  draft 
for  $1,000.  The  check  and  letter  were  re- 
cdved  by  the  bank  on  the  28th.  It  replied 
that:  "The  dbeck  is  unindorsed.  We  are 
holding  this  check  until  we  can  see  Mr.  Rus- 
sell, as  he  has  not  yet  deposited  funds  to 
meet  the  same."  There  was  not  then  $1,000 1 


to  her  credit.  Between  the  12tb  and  19tb 
of  Jfinuary  Russell  drew  on  the  $1,000  de- 
posit by  checks,  mt^t  of  them  payable  to  and 
presented  by  himself,  one  for  $750,  and  all 
of  them  for  bis  benefit  signed  In  plaintiff's 
name,  per  hia  name  as  agent  until  the 
amount  on  the  10th  of  January  was  reduced 
to  $9.25.  Then  Russell  absconded,  and  has 
not  been  heard  of  since.  That  be  was  an  im- 
poster  and  a  cheat  is  clearly  shown. 

The  court  awarded  plaintiff  a  judgment 
for  $135,  the  amount  which  was  on  deposit  to 
her  credit  November  11, 1909,  when  the  bank 
received  her  letter  notifying  it  not  to  cash 
any  check  not  coming  direct  from  her  at 
Twin  Falls,  and  for  $9.25,  the  amount  stUl 
standing  to  her  credit,  and  interest  on  these 
amounts,  a  total  of  $194.63.  But  the  court 
did  not  award  her  anything  for  other  moneys 
checked  out  on  her  account  by  Russell  after 
the  receipt  of  the  letter  by  the  bank.  This 
on  the  theory,  as  found  by  the  court:  "That 
with  Che  payment  of  the  defendant  of  the 
$135  chock  on  December  11,  1908,  all  the 
money  on  deposit  in  the  defendant  bank,  and 
which  was  obtained  as  a  loan,  was  paid  out 
and  that  account  closed,  and,  when  the  de- 
posit of  the  $1,106.90  was  made  by  Bussell 
January  12.  1909,  a  new  account  was  opened, 
and  the  defendant  believed,  and  was  Justified 
in  the  belief,  that  the  new  transaction,  viz., 
the  deposit  of  said  money  by  Russell,  and 
the  drawing  of  the  checks  as  attorney  in 
fact>  or  agent  of  the  plaintiff,  were  authoriz- 
ed by  plaintiff,  and  within  authority  of  said 
RusselL  That  plaintiff  Is  not  entitled  to 
judgment  against  the  defendant  for  any  snm 
or  amount  except  for  $135,  with  Interest 
from  December  11,  1908,  amounting  to  $182.- 
25,  and  $8.25.  with  interest  from  January  20, 
1009,  amonnting  to  the  sum  of  $12.38,  In  aU 
the  sum  of  $194.63." 

The  (mly  direct  evidence  to  support  this 
finding  is  tiie  testimony  of  the  defendant's 
bookkeeper  that  plaintiff's  "accondt  was  clos- 
ed on  December  11, 1908,"  when  Russell  drew 
the  $13S  chedt  all  the  money  the  plaintiff 
then  had  at  the  bank,  and  that  when  Russell 
thereafter,  on  the  12th  of  January,  deposited 
to  her  acoount  and  credit  the  $1,200  Amy 
chedE,  less  $^10  cash  kept  by  him,  a  new  ac- 
count was  opened.  Hence  tbe  defendant  con- 
tended, and  the  court  found,  that  the  letter 
writtNi  by  plaintiff  in  November  directing 
the  bank  not  to  pay  any  checks  in  her  name 
not  coming  direct  from  ber  applied  only  to 
tbe  so-called  first  account  and  not  to  the  aec^ 
ond.  We  see  nothing  In  the  record  to  Justly 
that  The  plain  dlsr^rd  of  plaintiff's  direc- 
tions given  the  bank  cannot  be  justified  by 
Its  mode  of  bookkeeping,  or  by  entries  made 
by  It  on  Its  books  closing  and  opening  ac- 
counts. It  cannot  by  its  own  boot  straps  lift 
Itself  out  of  trouble  in  any  such  manner  as 
that.  Nor  may  It  justify  such  disregard  by 
placing  a  construction  on  plaintiff's  letter 
which  it  will  not  bear — that  It  applied  to 
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plaintifrs  funds  on  deposit  In  December,  but 
not  to  those  in  Jannary.  That  Is  a  war- 
rantable interpretation  of  plalntlfTs  letter. 

[2,  3]  Tbe  court  awarded  the  plaintlfT  Jqdg- 
ment  for  the  $135,  on  the  tbeory  that  what- 
ever power  or  authority  Rnssell  had  to  draw 
on  her  account  was  revoked  by  her  letter  to 
tbe  bank.  No  other  ^wer  or  authority 
whatever  thereafter  to  draw  on  her  account 
by  Russell  Is  shown  or  fonnd.  The  court,  nev- 
ertheless, found  that  tbe  bank,  after  it  re- 
ceived the  letter,  believed,  and  was  justified 
In  the  belief,  that  he  was  authorized  to  draw 
on  her  account  But  there  is  nothing  to 
support  that  Between  tbe  11th  of  Decem- 
ber, when  the  hank  cashed  and  honored  Rus- 
sell's check  for  $135,  which  the  court  found 
was  unauthorized,  and  January  12th,  when 
lie  deposited  $1,106.90  to  plaintiffs  credit, 
and  drew  checks  on  her  account,  no  dealings 
or  transactions  whatever  were  had  between 
the  plalntltr  and  the  bank,  nor  was  there  any- 
thing said  or  done  by  her  to  show  that  any 
sudh  power  was  restored  or  reconferred. 
Tbe  bank,  on  the  11th  of  December,  honored 
and  cashed  Russell's  check  for  tbe  $135  In 
utter  diar^ard  of  plalntUTs  letter,  and  like- 
wise In  January  cashed  and  honored  his 
checks  in  utter  disregard  of  her  directions 
and  instructions.  It  did  not  then  treat  the 
letter  revoking  Russell's  authority  applicable 
to  tbe  so-called  one  account  and  InaivUcable 
to  tbe  other.  It  whoUy  fflaregarded  and  ig- 
nored It  as  to  both.  But  It  Is  claimed  that 
the  plaintiff,  by  holding  tbe  $1,000  check 
which  Russell  liad  mailed  to  ber  on  the  12th 
of  January  until  the  26th,  when  she  sent  it 
to  the  bank,  and  requested  a  New  York  draft, 
acquiesced  in  Kussell's  authority  to  draw 
checka  There  Is  notblng  to  that  Tbe  bank 
had  no  knowledge  whatever  of  that  check 
until  the  28th  of  Jannary,  when  it  received  It 
from  the  platntitf.  Prior  to  that,  between  the 
12th  and  the  18th,  It  bad  honored  and  cashed 
BuseeU's  checks  drawn  on  her  account  until 
on  tbe  19tb  It  was  reduced  to  $9.26.  So  the 
knowledge  which  It  obtained  on  the  28th  In 
no  sense  influenced  It  In  honoring  and  cash- 
ing RusselVs  checks  drawn  on  her  account 
and  presented  by  him  prior  to  that  time. 
SxkSi  subsequently  acquired  knowledge  can- 
not be  looked  to  to  support  the  finding  that 
the  defendant  belieTed,  and  was  justified  in 
tbe  belief,  that  Russell  was  authorized  to 
draw  tbe  checks  drawn  and  presented  by  him 
after  the  letter  of  revocation.  Nowhere  has 
the  court  even  found  that  Russell  was  in  fact 
at  any  time  authorized  to  draw  on  plaintiff's 
account.  It  but  found  that  the  defendant  be- 
llered,  and  was  justified  in  the  belief,  that  he 
was  authorized.  But  nothing  was  found,  nor 
does  the  record  show  anything,  to  support 
that  Tbe  court  finds  that  "on  November  2, 
1908,  Russell  presented  to  the  bank  a  paper 
purporting  to  be  signed  by  plalntUF,  appar- 
ently genuine,  ^powering  blm  to  attend  to 


her  business  In  Salt  Lake  City"— the  so- 
called  power  of  attorney.  No  finding  Is  made 
that  It  was  signed  by  her,  or  that  she  in 
fact  had  given  him  any  such  authority.  But 
the  court  expressly  finds  that  the  defendant 
on  the  11th  of  November,  received  from  the 
plaintiff  the  letter  which  In  clear  terms  di- 
rected it  not  to  cash  any  checks  in  her  name 
not  coming  direct  from  her,  and  that  the 
defendant  thereafter,  wifliout  authority,  hon- 
ored and  cashed  Russell's  check  for  $135  on 
the  11th  of  December,  thus  recognizing  and 
treating  the  letter  as  a  revocation  of  Rus- 
sell's authority  and  power  to  draw  checks  on 
her  account  Now,  what  happened  there- 
after to  show  that  any  sudh  authority  or 
power  was  restored  or  reconferred?  Nothing 
is  found,  nor  pointed  to,  except  the  $1,000 
check  which  Russel  mailed  to  tbe  plaintiff, 
but  of  which  the  bank  had  no  knowledge 
whatever,  until  10  or  15  days  after  it  bad 
honored  and  ca^ed  Russ^'a  checks  reducing 
tbe  account  to  $9.25. 

We  think  on  the  record,  and  on  the  facts 
found  by  the  court,  except  the  conclusion  or 
finding  referred  to  which  Is  wholly  unsup- 
ported, and  not  justified,  the  plaintiff  is  enti- 
tled to  a  judgment  for  tbe  additional  sum 
prayed  for,  $990.75,  and  interest.  The  case 
Is  therefore  remanded,  with  directions  to  so 
amend  the  findings  and  the  Judgment  Ap* 
pellant  to  recover  costs. 

McGARTT,  O.  J.t       IHICK.  concur. 


(44  UUh.  370) 

OBRECHT  T.  NISLSON  LAND  ft  WATER 
CO.  et  al. 

(Supreme  Court  of  Utah.    March  27,  1914.) 

VeNDOB  and  PUBOHASKB  (I  116^— GONBIBUO- 

TION. 

In  1908  plaintiff  arreed  to  purchase  land* 
one  payment  to  be  on  deliver;  of  the  contract 
and  another  on  June  1,  1909,  and  defendants 
agreed  to  plant  the  preioises  for  a  commercial 
peach  orchard  during  the  early  spring  of  1909. 
The  contract  also  provided  that  at  any  time  aft- 
er June  1,  1909,  plaintiff.  If  he  should  become 
dissatisfied  with  the  purchase  or  nnable  to  make 
further  payments,  should  be  entitled  to  a  return 
of  all  money  paid.  Held  that,  where  plaintiff 
made  the  first  payment  on  delivery  of  tbe  con- 
tract and  part  of  the  second  payment  before 
June,  1909,  but  defendants  breached  the  con- 
tract by  their  failure  to  plant  tbe  trees  for  a 
peach  orchard,  he  can  recover  the  payments 
made ;  the  contract  not  requiring  a  second  pay- 
ment for  the  purchaser  to  recover  the  first 

fEA.  Note.— For  other  eases,  see  Vendor  and 
Purchaser,  Cent  Dig.  Si  205-208;  Dee.  Dig.  { 
116.»] 

Appwl  from  District  Court,  Salt  Lake 
County ;  M.  L.  Ritchie,  Judge. 

Action  by  Joseph  A.  Obvecbt  against  the 
NIelson  Land  ft  Water  Company  and  others. 
From  a  judgment  sustaining  a  demurrer  to 
the  complaint  plaintiff  appeals.  Reversed 
and  remanded. 


*Far  other  ckhi  sm  mud*  tfvle  ud  notion  NUMBBR  in  Dee.  Dig.  A  Am.  Dig.  Key-No.  Sorl«a  ft  Rop'r  Indoxw 
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a  B.  Ncrton,  of  Salt  Lake  Oty,  for  appel- 
lant Geo.  M.  SnlUTan.  of  Salt  take  Oity, 
for  respondents, 

STRAUP,  J.  A  demurrer  for  want  of  facta 
was  sustained  to  plalntUTs  complaint.  On 
bis  failure  to  amend,  the  action  was  dismiss* 
ed.  He  appeals,  and  complains  €£  tbe  rul- 
ing sustaining  tlw  demurrer.  ■ 

In  the  complaint  it  is  alleged  tbat  the  plain- 
tiff and  the  Uttle  Talley  Land  Company,  on 
the  8d  day  of  August,  1908,  entered  into  a 
written  agreement,  by  the  terms  of  which  the 
latter  agreed  to  and  conv^  to  the  plain- 
tiff certain  real  estatet  ten  acres  fally  de- 
scribed, situate  In  Grand  county.  A  eoQj  ot 
the  contract  is  attached  to  the  complaint  and 
made  a  part  of  it.  It  provides  that  the  con- 
dderation  to  be  paid  by  the  plaintiff  Is  $3,000, 
$250  on  tbe  delivery  ot  the  contract,  $250 
Jane  1,  1909,  $260  June  1.  1010.  $260  June 
a«  1011,  and  $260  June  1.  1912.  When  such 
payments  are  mad^  the  Little  Valley  I<and 
Company  agreed  to  conirey  the  premises  by 
warranty  deed  and  to  take  a  mortgage  back 
fOr  the  balance  of  the  unpaid  purchase  pric& 
It  further  agreed  to  plant  the  premises  "to  a 
commercial  peach  ordiard,"  and  to  plant  the 
peach  trees  "daring  the  early  spring  of  1909," 
and  to  care  for  and  replant  them,  and  to  cnre 
for  and  to  cnltlTate  the  premises,  etc.,  until 
Jane  1, 1912.  The  contract  further  provides: 
"It  is  further  understood  between  the  parttes 
to  this  agreement  that  If  said  second  party 
shall  at  any  time  after  Jane  1,  1909,  become 
dlBsatisfled  with  his  parcbase,  or  through 
alcknesB  or  death  cannot  make  further  pay- 
ments on  this  contract,  then,  upon  sixty  days 
notice  in  writing  by  himself  or  his  legal  rep- 
resentatives  given  to  tbe  first  party  of  the 
agreement,  the  said  second  party  can  have 
returned  to  him  all  tbe  money  that  he  will 
have  paid  to  the  first  party  on  this  contract, 
together  with  six  per  cent.  Interest"  Then 
it  Is  alleged  that  the  LUUe  Valley  Land  Com- 
pany sold  and  assigned  all  Its  lands  and  con- 
tracts entered  into  with  parchasers,  Including 
tbe  plaintiff's,  to  the  defendant  Nielson,  and 
that  he  sold  and  assigned  to  the  defendant, 
the  NielsoD  Land  &  Water  Company,  but  that 
each  expressly  agreed  to  carry  out  all  the 
contracts  of  the  Little  Valley  Land  Company, 
and  assumed  and  agreed  to  discharge  and 
perform  all  its  liabilities  and  obligations  with 
respect  thereto.  It  is  further  alleged  that  the 
plaintiff,  on  the  Sd  of  August,  1908,  when  the 
contract  was  entered  Into,  paid  $260,  and  on 
the  17tb  of  August  of  that  year  paid  tbe  fur- 
ther sum  of  $168,  or  a  total  of  $418.  Then  it 
is  alleged:  "That  the  said  defendants  have 
wboUy  failed,  neglected,  and  refused  to  keep 
and  perform  the  agreements  hereinbefore  set 
forth,  or  any  part  of  them,  and  tbe  defend- 
ants have  failed,  neglected,  and  refused,  and 
they  still  fail,  neglect,  and  refuse,  to  per- 
form any  of  the  covenants  in  said  agreement 
contained,  and  they  have  not  cultivated  the 


said  .prttulsea,  or  any  part  tliereof,  and  they 
have  not  planted  the  said  premises,  or  any 
part  Uwreof^  to  a  peach  ordiard,  or  *n  any 
manner  reclaimed  or  cultivated  said  premis- 
es. That  on  July  8, 1911,  at  Salt  Lake  City, 
Utah,  more  than  SO  days  prior  to  tbe  com- 
mencement  of  this  action,  this  plaintiff  noti- 
fied Oie  said  defendant^  in  wilting,  by  regla- 
tered  mail,  and  In  person,  that  he  bad  become 
dissatisfied  with  sucli  punAase,  and  tbat 
through  d(^ne88  and  deaOi  be  cannot  make 
further  paymmts  on  tbe  said  agreement  at 
purchase  as  therein  provided,  and  the  plain- 
tiff then  and  there  demanded  that  the  said 
defendants  letnm  to'  him  &U  of  the  money 
he  had  paid  to  said  dafoidants  upon  tbe  said 
agreement,  to  wit,  the  sum  of  $418,  together 
with  interest  thereon  at  6  per  cent  per  an- 
num from  August  17,  1908,  until  paid,  all  of 
which  the  defendante  failed,  n^ected,  and 
refused  to  do,  and  tbe  defendants  now  refuse 
to  refund  tbe  said  money  or  any  part  thereof, 
and  the  d^ndante  refuse  to  perform  said 
agreement  and  plant  the  said  premises  to 
orchard,  as  agreed  to,  or  to  permit  plain- 
tiff to  have  possession  of  said  premises  or 
any  part  thereof."  It  Is  farther  alleged  tbat 
all  of  the  defendants  are  Insolvent 

The  demurrer  was  sustained  on  the  theory 
that  by  tlief  first  quoted  provision  of  the  con- 
tract, the  plaintiff  could  not  maintain  an  ac- 
tion tor  the  recovery  of  any  moneys  paid  by 
him,  unless  be  bad  made  at  least  two  full 
payments,  one  of  $260  on  the  execution  of  tbe 
contract,  and  the  other  $280  on  or  before 
June  1,  1908;  and  since  tbe  allegations  of 
the  complaint  show  that  such  payments  were 
not  so  made,  the  allegations  being  that  he 
paid  $250  on  the  execution  of  the  contract 
tbe  Sd  of  August,  1908,  and  on  the  17th  of 
that  month  an  additional  sum  of  $168,  he  bad 
not  himself  performed,  and  could  not  recover 
back  any  of  the  moneys  paid  by  him.  We 
think  the  ruling  wrong.  Tbe  Littie  Valley 
Land  Company  agreed  to  plant  tlie  premises 
in  trees  "during  the  early  spring  of  1909." 
It  Is  alleged  the  defendants  did  not  do  that 
did  nothing,  and  wholly  failed  and  refused  to 
perform  any  of  the  covenante  and  agreemente 
of  the  contract  on  their  part  to  be  performed. 
Tbe  plaintiff  was  required  to  make  the  second 
payment  of  $250  on  June  1,  1909.  He  did  not 
fully  do  that  But  it  is  alleged  tbe  defend- 
ants breached  the  contract  and  wholly  faUed 
and  refused  to  do  anything  towards  cultivat- 
ing or  improving  the  premises  or  planting 
tbe  trees,  before  the  plaintiff  was  required 
to  make  the  second  payment 
,  Then  the  plain  terms  of  tbe  contract  are: 
If  he  "shall  at  any  time  after  June  1,  1909. 
become  dissatisfied  with  his  purchase,"  he, 
on  60  days*  notice  "can  have  returned  to  him 
all  the  money  that  be  will  have  paid"  on 
the  contract  Does  this  mean  that  to  en- 
tltie  him  to  recover  back  the  first  payment 
be  must  also  fully  pay  tbe  second?  Tbat  if 
he  had  folly  paid  the  second  on  the  Ist  ot 
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June,  1900,  then  on  the  2d  of  June  he  could 
hare  malutalned  an  action  to  recover  back 
all  tbat  he  had  paid;  but  since  he  did  not 
fully  i>ay  the  second  he  Is  not  entitled  to 
recover  anythlns?  That  is  not  what  the  con- 
tract meanB— pay  to-day  so  that  be  may  sue 
to-morrow  to  recover  it  back.  The  language 
used  does  not  require  the  doing  of  any  such 
vain  thing  as  that,  especially  as  to  the  In- 
solvent defendants,  who,  as  is  alleged,  failed 
and  refused  to  do  anything,  and  committed 
breaches  of  the  contract  b^ore  tUe  plaintiff 
waa  required  to  make  the  second  payment 
The  obvious  meaning  of  the  contract  is  that, 
if  tbe  plaintUT,  at  any  time  after  June  1, 
1909^  became  dissatisfied,  be,  on  00  days*  no- 
tice^ was  oititled  to  have  back  all  moneys 
paid  by  him  on  the  contract,  together  with 
6  per  cent  interest  No  other  conditions  are 
Imposed  by  the  contract,  and  no  other  may  be 
imposed  by  the  court 

We  think  the  complaint  states  a  cause  of 
action,  and  that  the  court  erred  in  sustaining 
the  demurrer. 

The  Judgment  is  reversed,  and  the  case  re- 
manded, with  directions  to  reinstate  the  case, 
to  overrule  the  demurrer,  and  give  defend- 
ants five  days  to  answer.  Costs  to  appellant. 

McCARTT.  a  J.,  and  FBICE.  J.,  concur. 


(U  UUb.  2TC) 

BURDETTE  v.  UNIVERSAL  CLEANSER  & 
MFG.  CO.  et  al. 
(Supreme  Court  of  Utah.   April  2,  1914.) 

1.  COBPOBATIONS  (J  30*)— CONTEACTS  OF  PBO- 
HOTBBS— RiOHT  TO  STOCK. 

A  contract  of  sale  of  an  undivided  one-tenth 
interest  in  a  business  and  the  property  used 
herein  stipulated  that  a  corporation  should  be 
formed  to  take  over  the  business  and  property, 
and  that  the  buyer  should  receive  one-tenth  of 
the  Btock  of  tbe  corporation.  Tbe  seller  alone 
organized  the  corporation,  and  the  articles  of 
incorporation  provided  that  a  specified  number 
of  shares  should  be  retained  for  tbe  benefit  of 
the  oorporation.  The  bnjsr  accepted  one-tenth 
of  the  balance  of  tbe  stock.  Held,  that  tbe  buy- 
er, on  accepting  the  stock,  became  a  stockholder, 
and  consented  to  tbe  articles  of  incorporation, 
and  could  not  compel  tbe  issuance  to  himsdr 
of  aaj  part  oi  the  shares  set  apart  for  tbe  bene- 
flt  of  the  oorporation. 

[Ed.  Note.~For  other  cases,  see  Corporations, 
Cent  Dig.  81  97-100;  Dee.  Dig.  |  SO.*] 

2,  CoHPOBATioNs    (8   80*)— Stockholdebs— 
Rights  of  Stockholdebs. 

A  stof^holder  cannot  claim  a  sefn-egation  of 
bis  interest  in  the  corporate  property,  and  the 
■only  way  by  which  a  segregatioo  may  take  place 
is  by  declaring  a  dividend  on  profits  or  a  stock 
dividend,  and  in  either  case  each  stockholder  re- 
ceives in  proportion  to  the  numtjer  of  shares  he 
holds,  and  a  stocltholder  entitled  under  con- 
tract to  a  specific  part  of  the  stock  of  a  corpo- 
ration cannot  compel  the  issuance  to  himself  of 
any  part  of  the  stock  set  apart  for  the  benefit  of 
tbe  corporation. 

[Kd.  Note. — For  other  cases,  Cornorationa. 
Cent  Dig.  K  W-lOO;  Dec.  Dig.  |  m.*} 

Appeal  from  District  Court,  Salt  Lake 
Conn^;  Geo.  G.  Armstrong,  Judge. 


Action  by  Joseph  Burdette  against  the 
Universal  Cleanser  &  Manufacturing  Com- 
pany and  othera  From  a  judgment  for 
plaintiff  against  defendant  John  Peterstm, 
rendered  after  a  dismissal  of  the  action  as 
against  the  oUier  defendants,  defendant 
John  Peterson  appeals.  Modified  and  af- 
firmed. 

M.  E.  Wilson  and  EL  A.  Walton,  both  of 
Salt  Lake  City,  for  appellant  Stewart, 
Stewart  ft  Alexander,  of  Salt  Lake  CHty»  for 

respondent 

FKICK,  J.  The  plaintiff  brought  this  ac- 
tion in  eauity  for  the  Bped&c  performance  of 
a  certain  agreement  entered  Into  between 
himself  and  the  defendant  John  Peterson, 
the  Universal  Cleanser  &  Manufacturing 
Company,  O.  W.  Carlson,  B.  R.  Morgan, 
Charles  Backman,  and  David  Howells,  and 
said  John  Peterson,  as  tbe  board  of  direc- 
tors of  said  Universal  Cleanser  ft  Manufac- 
turing Company,  a  corporation,  and  said 
John  Peterson  as  an  Individual  were  all  made 
parties  defendant  to  the  action.  At  the 
hearing  the  action  was  dismissed  as  against 
ail  of  the  defendants  except  John  Peterson, 
against  whom  alone  Judgment  was  dnly  en- 
tered as  hertinafCer  atated,  from  which  he 
appeals. 

[1]  The  agreement  sued  on  is  as  follows: 
"Salt  Lake  City,  Utah,  Sept  3,  1909.  I, 
John  Peterson,  of  Salt  Lake  City,  Utah,  for 
value  received  in  the  sum  of  $250.00  cash 
from  Joseph  Burdette  second  party  of  the 
same  place,  receipt  of  which  is  acknowledg- 
ed, hereby  grant,  bargain  and  sell  the  follow- 
ing described  articles  and  business,  to  wit: 
An  undivided  one-tenth  interest  in  that  cer- 
tain business  known  as  the  Universal  Manu- 
facturing Company,  now  doing  business  at 
#24  W.  North  Temple  St  In  Salt  Lake  City, 
Utah,  which  business  Includes  the  manufac- 
ture aud  ownership  of  what  is  known  as 
'Sweepola,  Tapis-Lavo.  Magic  Paper  and 
Wall  Cleaner,'  also  bouse  cleansing  articles 
such  as  soap,  scouring  and  cleansing  articles, 
liquid  metal  polish  and  any  and  all  other  ar- 
ticles connected  with  said  business,  includ- 
ing also  a  one-tenth  interest  In  all  rights  of 
patent  connected  with  any  of  said  articles 
whether  now  procured  or  to  be  procured  in 
the  future.  It  is  further  agreed  that  within 
a  reasonable  time  a  corporation  is  to  be  or- 
ganized owning  all  of  said  articles  and  busi- 
ness and  patents,  and  that  said  second  party 
shall  have  a  full  one-tenth  interest  represent- 
ed by  this  sale  In  said  corporation.  Wit- 
ness the  signatures  of  the  parties  hereto  the 
day  and  year  first  above  written.  John  Pe- 
terson.  J.  Burdette." 

The  plalntltr,  respondent  here,  after  refer- 
ring to  said  agreement  In  his  complaint,  al- 
leged that  on  the  5tb  day  of  June,  1910,  the 
corporation  provided  for  In  said  agreement 
was  duly  Incorporated  and  organized  by  the 
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Dame  above  stated ;  that  the  individual  de- 1 
fendants  mentioned  constituted  the  board  of 
directors  of  said  corporation  at  the  time 
thia  action  was  commenced;  that  said  corpo- 
ration was  capitalized  for  $300,000,  which 
capital  was  divided  Into  300,000  shares  of  the 
par  value  of  $1  each;  that  130,000  shares  of 
said  capital  stock  were  issued  to  said  John 
Peterson,  and  that  he,  according  to  the  boolcs 
of  said  corporation.  Is  the  owner  and  holder 
of  said  180,000  shares  of  stock;  that  said 
corporation  was  organized  and  Its  capital 
stock  was  based  entirely  upon  the  property 
described  In  the  agreement  aforesaid,  of 
which  the  respondent  was  the  owner  of  one- 
tenth  and  said  Peterson  of  nine-tenths,  and 
that  said  corporation  accepted  said  property 
In  full  payment  for  said  capital  stock ;  that, 
under  the  terms  of  said  agreement,  respond- 
ent was  entitled  to  a  one-tenth  part  of  the 
capital  stock  of  said  corporation;  that,  aft- 
er said  corporation  had  been  duly  organized, 
said  Peterson  transferred  to  respondent  10,- 
000  shares  of  said  capital  stock,  and  no  more, 
and  has  failed  and  refused  and  still  refuses 
to  transfer  or  Issue  to  him  the  remainder  of 
said  one-tenth  part  of  said  capital  stock,  to 
wit,  20,000  shares.  There  are  other  allega- 
tions which  were  material  and  proper  in  the 
court  below,  but  which  are  not  necessary  to 
this  appeal.  Respondent  prayed  that  said 
Peterson  be  compelled  to  comply  with  the 
terms  of  said  agreement,  and  that  he  be  re- 
quired to  transfer  the  remaining  20,000 
shares  of  said  one-tenth  part  of  said  capital 
stock  to  respondent,  or  that  he  have  Judg- 
ment for  the  value  of  said  stock. 

The  defendants  filed  a  Joint  answer  In 
which  they  practically  admitted  the  allega- 
tl<m8  of  the  complaint,  except  that  respond- 
ent was  entitled  to  any  further  shares  of 
stock.  They  also  set  up  two  affirmative  de- 
fenses: (1)  That  10,000  shares  was  all  that 
respondent  was  entitled  to  receive  In  the  cor- 
poration that  was  actually  organized;  and 
^  that  he  had  received  and  accepted  In 
full  accord  and  satisfaction  10,000  shares  as 
and  for  his  Interest  in  said  corporation. 

While  the  case  was  equitable,  a  jury  was 
nevertheless  called,  and,  in  addition  to  th^r 
general,  verdict  In  favor  of  respondent,  they 
also  answered  special  findings  submitted  to 
them,  which  are  as  follows: 

"First  Did  the  plaintiff,  Joseph  Burdette, 
agree  with  the  defendant  John  Peterson  to 
accept  10,000  shares  of  the  capital  stock  of 
the  Universal  Cleanser  &  Manufacturing 
Company  in  full  payment  and  satisfaction  of 
his  rights,  as  set  forth  In  that  contract  made 
and  entered  Into  bet\s'een  the  plaintiff  and 
the  defendant  and  designated  as  plaintiff's 
Exhibit  A?  Answer:  No. 

"Second.  Was  the  defendant  coig;K>ratIou, 
the  Universal  Cleanser  &  Manufacturing 
Company,  organized  pursuant  to  the  con- 
tract plaintiff's  Exhibit  A,  between  the  plain- 
tiff and  the  defendant?  Answer:  Yes. 

*niird.  Was  the  bm^ess  and  personal 


t  property  referred  to  in  the  contract  between 
the  plaintiff  and  the  defendant,  iKaintiff's 
Exhibit  A,  transferred  to  the  defendant  cor- 
poration as  the  assets  of  said  Gorporatlon? 
Answer:  Yea." 

The  court  adopted  both  the  general  verdict 
and  the  special  findings  of  the  Jury,  and  also 
made  findings  of  Its  own  which,  in  view  of 
'  the  concluslous  reached,  we  do  not  deem  nec- 
essary to  set  forth  here. 

At  the  trial  It  was  admitted,  as  part  of 
respondent's  evidence,  that  the  corporation 
was  capitalized  for  $300,000,  which  was 
divided  into  300,000  shares  of  the  par  value 
of  one  dollar  each;  that  of  the  capital  stock 
there  was  Issued  to  four  of  the  directors,  as 
qualifying  stock,  4,000  shares,  to  appellant 
130,000  shares,  to  O.  W.  Carlson  75,000 
shares,  to  which  we  shall  refer  again  here- 
after.' It  was  also  conceded  that  there  were 
placed  in  the  treasury  91,000  shares.  If 
we  add  the  several  amounts  issued  to  the 
91,000  shares  not  Issued,  the  whole  300,000 
shares  of  the  capital  stock  are  accounted  for. 
As  we  have  seen,  under  the  agreement,  and 
as  found  by  the  Jury,  appellant  and  ree^nd- 
ent  furnished  all  of  the  property  upon  which 
the  capital  stock  of  the  corporation  in  ques- 
tion is  based  In  the  following  proportions: 
Appellant  nine-tenths  and  respondent  one- 
tenth,  for  which  one-tenth  he  was  to  receive 
a  "full  one-tenth  Interest"  In  the  corporation. 
When  the  corporation  was  organized,  how- 
ever, It  was  provided  In  the  articles  of  in- 
corporation -as  follows:  "It  is  mutually 
agreed  and  understood  that  the  said  91,000 
shares  of  stock  be  and  are  hereby  contribut- 
ed by  the  stockholders  of  this  corporation  to 
the  treasury  of  said  corporation  for  Its  de- 
velopment and  to  pay  its  debts ;  it  being  ex- 
pressly understood  and  agreed  that  the  said 
91,000  shares  contributed  as  aforesaid  be 
sold  and  disposed  of  for  the  benefit  of  this 
corporation  at  such  time  and  place  and  on 
such  terms  as  the  board  of  directors  of  the 
corporation  may  In  their  Judgment  de^ 
best" 

Respondent  however,  Insisted  at  the  trial 
in  the  court  below,  and  that  court  agreed 
with  him,  that  notwithstanding  the  foregoing 
provision  in  the  articles  of  incorporation,  he 
nevertheless  was  entitled  to  one-tenth  of  said 
91,000  shares  as  well  as  of  one-tenth  of  the 
209,000  remaining  shares  which  had  been  is- 
sued, for  the  reason,  as  his  counsel  contend- 
ed, that  the  one-tenth  part  of  the  91,000 
^ares  is  based  on  the  property  accepted  by 
said  corporation  precisely  the  same  as  the 
one-tenth  part  of  all  other  stock  Is  based 
thereon.  In  Justice  to  counsel  It  should,  how- 
ever, be  stated  that  the  appellant  in  organiz- 
ing the  corporation,  entirely  ignored  the  re- 
spondent and  gave  him  neither  part  nor 
share  In  the  corporation,  nor  any  voice  In  Its 
organization  or  management  The  principal, 
if  not  the  only,  question  on  this  appeal,  there- 
fore, is:  What  should  respondent  recover, 
if  anything  In  this  action?  It  will  be  obserr^ 
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ed  that  respondent  claimed  his  Interest  in 
the  corporation  after  It  was  organized,  and 
be  actually  accepted  10,000  shares  ot  its  capi- 
tal stock.  This  acceptance  must  be  deemed 
to  have  been  pursuant  to  the  provisions  con- 
tained In  the  articles  of  Incorporation,  and 
he  thus  became  a  stockholder  In  the  corpora- 
tion under  said  articles,  and  as  such  brings 
this  action  asking  for  the  remainder  of  the 
one-tenth  part  of  the  shares  of  stock  he 
claims  to  be  entitled  to  in  said  corporation. 
Respondent  was  not  required  to  come  In  as  a 
stockholder  at  all.  The  appellant  having  Ig- 
nored respondent's  ilghta  under  the  contract, 
and  having  excluded  him  from  participating 
In  the  corporation,  he  could  have  sued  appel- 
lant for  damages  for  a  breach  of  said  con- 
tract This  respondent  did  not  choose  to  do, 
but  he  chose  to  sue  for  and  seek  to  recover 
his  interest  in  the  corporation  as  a  stockhold- 
er. And  perhaps  he  chose  the  wiser  part. 
In  view  that  the  remedy  against  appellant 
may  have  been  Inadequate,  he  at  least  had 
the  legal  right  to  do  this.  But,  having  chos- 
en to  claim  his  interest  as  a  stockholder  un- 
der the  articles  of  incorporation,  he  must 
also  be  deemed  to  assume  the  burdens  that 
are  cast  upon  a  stockholder  by  those  articles. 
It  Is  there  provided  that  91,000  shares  of  the 
cai^tal  stock  are  set  apart  to  be  used  tor  the 
benefit  ot  the  corporatkm.  wblcb  Is  simply 
another  way  of  stating  that  tliey  are  set 
apart  for  the  Joint  benefit  of  the  stockhold- 
ers, since  whatever  benefits  the  corporation 
fn  a  pecuniary  way.  In  tile  nature  of  things, 
must  beneflt  the  stockholders.  Bespondent, 
in  daiming  as  a  stockholder,  must  therefore 
be  held  to  hare  consented  to  the  provisions 
contained  in  the  articles  ot  Incorporation 
by  which  the  91,000  shares  were  set  apart  as 
a  wortdng  capital,  and  wbteh  thus,  In  <nie 
sense  at  least,  became  an  asset  of  the  corpo- 
ration. Ther^re  be  is  not  entitled  to  have 
lasoed  to  himself  now  any  part  of  tba  91,000 
shares  directly,  since  he  holds  his  intereirt 
in  Quan  and  Is  benefited  Indirectly  as  a 
shareholder  as  be  Is  in  all  the  assets  ot  the 
corporation.  Respondent,  tberefbr^  cannot 
recover  any  part  ot  said  Kt,000  shares  for  the 
reason  that.  In  claiming  as  a  stuireholder,  he 
must  be  deemed  to  have  consented  that  said 
91,000  shaics  shall  not  be  distributed  among 
the  shareholders,  but  that  the  same  shall  oon- 
stitnte  an  asset  of  the  cMperation  in  which 
he  has  an  interest  in  proportion  to  bis  hold- 
ings tn  the  corporation. 

However,  there  is  still  another  reason  why 
respondent  Is  not  entitled  to  have  issued 
to  himselt  any  part  ot  said  91,000  shares 
unless  the  same  should  be  issued  to  the 
shareholders  as  a  stock  dividend.  The  91,- 
000  shares  are  now  an  asset  of  the  corpora- 
tion and  mast  be  treated  the  same  as  any 
other  property  owned  by  it  must  be  treated. 

[2]  It  la  elementary  that  a  shareholder 
cannot  claim  a  segregation  of  hfs  interests 
In  the  corporate  property.  The  only  way 
that  segregation  may  take  place  Is  by  de- 


claring a  dividend  of  earned  profits  or  by 
making  what  is  called  a  stock  dividend. 
When  either  methbd  is  resorted  to,  each 
shareholder  receives  In  proportion  to  the 
□umber- of  shares  be  holds  In  the  corporation; 
that  Is,  In  the  ratio  that  the  shares  owned 
by  him  bear  to  the  whole  number  of  shares 
that  have  been  Issued  by  the  corporation  and 
are  outstanding.  I^  therefore,  the  91,000 
shares  should  be  sold  at  a  dollar  a  share, 
and  a  dividend  of  that  sum  should  be  de- 
clared, respondent,  as  a  shareholder,  would 
obtain  his  proportion  thereof  In  the  ratio 
Just  stated.  If,  upon  the  other  hand,  such 
stock  is  issued  In  payment  for  property  pur^ 
chased  by  the  corporation,  or  If  Its  outstand- 
ing debts  were  paid  from  the  proceeds  deriv* 
ed  from  its  sale,  then.  In  either  case,  re- 
spondent would  be  benefited  by  having  the 
shares  he  holds  in  .the  corporation  enhanced 
in  value  to  tbe  ezteit  that  outstanding  debts 
were  paid  and  canceled  or'to  the  eit«it  that 
property  had  been  acquired  by  the  corpora- 
tion. It  is  in  that  way,  and  not  by  having 
a  part  of  the  91,000  shares  of  stock  directly 
issued  to  himself,  that  he  reralves  his  bene- 
fits. He  cannot  have  both.  The  prlndplo 
la  clearly  illostrated  by  the  Supreme  Court 
of  California  in  Tulare  v.  Kaweah  Canal  ft 
Irr.  Oow.  44  Paa  662.1  By  receiving  one- 
tmth  of  the  Issued  stock,  respondent  po»* 
seeses  one-tenth  of  the  voting  power,  and 
bis  8to<^  represents  one-tenth  of  the  assets 
of  tbe  corporation.  He  thus  has  just  what 
tbe  agreement  between  btm  and  appellant 
provides  fbr,  namely,  **a.  full  one-tenth  In- 
twest  in  said  corporatton."  Tbe  court  there* 
ft>Te  erred  In  awarding  to  respondent  a  one- 
t«itb  part  of  tbe  91,000  shares  of  stock 
whicOi  was  placed  In  the  treasury.  The 
amount  allowed  respondent,  for  the  reasons 
Just  stated,  must  therefore  be  reduced  1^  9,- 
100  shares,  which  would  leave  10,900  diat 
dunild  be  Issued  to  him  if  that  number  must 
not  be  reduced  for  another  reason  now  to  be 
stated. 

Becorrlng  now  to  the  78,000  shares  which 
were  Intended  for  Q.  W.  Carlson.  It  was 
made  to  appear  at  tbe  trial  that  he  did  not 
acc^t  them  or  any  part  thereof.  Appel- 
lant*s  counsd  therefbre  contend  that  a 
further  deduction  from  what  was  allowed 
respondent  should  be  made  in  an  amount 
equal  to  a  one-tratb  part  of  said  75.000 
shares,  or  7,600  shares;  which  would  reduce 
the  amount  to  be  allowed  respondait  from 
10,900  to  8,400  shares.  This  belpg  a  case  in 
equity,  it  the  evidence  JusUfled  it  we  might 
make  the  correction  ourselves;  but  we  ara 
unable  to  determine  from  the  evidence  what 
disposition  was  made  of  the  75,000  shares  ot 
stock.  To  Told  injustice,  therefore^  we  leave 
the  question  open  with  respect  to  whether 
the  75,000  were  surrendered  to  the  corpora- 
tion and  thus  became  an  asset  or  whether 
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they  were  returned  to  Mr.  Peterson  to  be 
dealt  with  by  him.  If  the  75,000  shares  are 
in  fact  a  pert  of  the  assets  of  the  corpora- 
tion the  same  as  the  91,000  shares,  then  re- 
spondent cannot  obtain  any  part  thereof,  for 
the  same  reasons  that  he  cannot  obtain  any 
part  of  the  91.Q00  shares.  But  if  the  75,- 
000  shares  did  not  actually  become  a  part  of 
the  assets  of  the  corporation,  or  If  said 
shares  were  controlled  by  Peterson  for  his 
benefit,  then  respondent  Is  entitled  to  a  one- 
tenth  part  thereof,  or  to  the  one-tmth  part 
that  did  not  become  assets  of  the  corpora- 
tion, as  the  case  may  be. 

The  judgment,  therefore,  will  have  to  be 
modified  as  indicated  above,  and  this  case 
will  have  to  be  remanded  to  the  district 
coart,  with  directions  to  ascertain  whether 
the  said  76,000  shares,  or  any  part  thereof, 
were  tarned  back  Into  the  treasury  of  the 
corporation  as  nnlsaued  stock,  and  whether 
the  same  became  assets  of  the  corporation. 
'  If  the  court  shall  find  that  the  75,000  shares 
were  not  issued  and  that  th^  actually  be- 
long to  the  corporation,  then  the  court  Is  di- 
rected to  reduce  the  amount  allowed  re- 
spondent In  the  judgment,  first,  by  deduct- 
ing from  the  20,000  shares  thus  allowed  the 
9,100  shares ;  and,  second,  by  deducting  from 
the  10,900  shares  remalnb^  7,000  shares, 
leaving  to  be  awarded  to  reevondent  either 
said  10,900  shares  or  only  3,400  shares,  in 
accordance  as  the  court  shall  find  the  facts 
to  be  as  above  Indicated. 

Counsel  for  appellant,  in  th^  brief,  have 
also  argued  three  other  propositions.  We 
have  considered  them,  and  In  our  judgment 
counsel,  in  neither  Instance,  have  overcome 
the  presumption  of  the  correctness  of  the 
findings  and  conclusions  with  respect  to 
those  propositions,  or  ^ther  of  them.  The 
findings  and  judgment  must  therefore  stand, 
and  are  affirmed,  except  as  modified  by  the 
deductions  which  are  to  be  made  c^on  the 
conditions  above  stated. 

The  case  is  therefore  remanded  to  the  dis- 
trict court,  with  directions  to  modify  its 
findings  upon  the  one  question  Indicated  here- 
in, and  to  luar  the  evidence  upon  that  ques- 
tion, and  to  make  findings  and  condnsions  in 
accordance  with  the  evidence  adduced  upon 
that  subject,  and  to  eater  Judgment  in  ac- 
coi^anoe  with  the  evidence  adduced  and  In 
accordance  with  tiie  views  herein  expressed ; 
the  judgment  to  be  in  the  alternative.  Bach 
party  to  pay  one-half  of  the  costs  incurred  in 
this  court 


(44  UUh,  2S4) 
BANK  OF  AMERICAN  FORK  v.  SMITH 
et  aL 

(Supreme  Court  of  Utah.   April  2,  1914.) 

1.  SoBBCBIPTXOirS  (88  12,  17*)— OoNSTBUcnon 

—Effect  of  Instrument. 

An  instrument  provided  that  the  subscrib- 
ers agreed  to  build  a  bridge  across  a  river  and 
agreed  to  pay  "from  $100  to  9500  <>ach,"  as 
ought  be  required  to  complete  the  bridge,  that 


they  had  each  deposited  flOO  in  plaintiff  bank 
to  be  checked  out  by  J.,  secretary  and  treas- 
urer, the  balance  to  be  forthcoming  as  called 
for  by  him  to  complete  the  bridge,  which  was 
to  be  completed  within  30  days,  or  before  then, 
if  possible.  Beld,  that  the  contract  was  in  the 
nature  of  a  auhscription  by  which  each  sub- 
scriber bound  himself  to  contribute  not  to  ex- 
ceed $500,  for  the  coDstroction  of  the  bridge 
as  called  for,  each  subscriber  being  aeveraUy 
liable  on  the  contract  to  the  amount  of  his 
suh^cription,  and  that  it  was  no  defense  to  such 
liability  that  the  treasurer  borrowed  the  sum 
necessary  to  complete  the  bridge  from  plaintiff 
bank,  instead  of  immediately  calling  on  the 
subscribers  therefor. 

[Ed.  Note. — ^For  other  cases,  see  Subscrip- 
tions, Cent  Dig.  H  11.  19;  I>ec.  Dig.  H  12. 
17.*] 

2.  SuBscBipnons  (i  16*)— CoKsrauonoif  of 

Bbidoe— TlUE. 

Where  a  subscription  contract  for  the  con- 
struction of  a  bridge  provided  that  it  should 
be  completed  within  30  days,  or  before  then, 
if  possible,  bnt  the  subscribers  made  no  pro- 
test nor  objectioa  to  the  progress^  of  the  work, 
nor  to  the  delay  beycmd  tne  time  specified,  time 
was  not  of  the  essence  of  the  contract  nor  a 
condition  precedent,  and  hence  the  delay  was  no 
defense  to  the  subBcribera'  liability. 

[Ed.  Note. — For  other  cases,  see  Subscrip- 
tions, Cent  Dig.  |8  14-17;  Dec  Dig.  S  15.*] 

8.  SUBSCBIFTIONS  (S  16*)  —  EQUITABLE  As- 

SIONMENT— SnSBOGATION. 

Where  after  defendants  had  subscribed  to 
the  construction  of  a  bridge  for  their  joint  hea- 
efit,  their  representative,  empowered  to  con- 
struct the  bridge,  borrowed  money  necessary 
for  that  purpose  from  plaintiff  bank,  and  ap- 
plied the  same  to  the  construction  of  the  bridge, 
mstead  of  immediately  calling  in  the  subscrip- 
tions, bis  act  constituted  an  equitable  assign- 
ment of  the  obligations  assumed  by  the  sub- 
scribers to  the  bank,  and  it  was  entitied  to  sue 
on  the  subscription  in  its  own  name  as  the 
real  party  in  interestt 

[Ed.  Note.—For  other  cases,  see  Subscrip- 
tions, Cent  Dig.  {  18;  Dec.  Dig.  1 16.*] 

4.  SuBSCBIPTIOnS    (f   10*)  —  OONSTBDOHOS  — 

Scope  of  Liabiutt. 

A  subscription  provided  that  the  subscrib- 
ers agreed  to  pay  from  $100  to  $500  each,  as 
might  be  required  to  complete  a  specified  bridge, 
that  they  had  deposited  $100  each  in  a  certain 
bank  to  be  used  by  J.,  the  balance  to  be  forth- 
coming as.  called  for  by  him  to  complete  the 
bridge,  etc.  After  several  had  signed  the  in- 
strument it  was  presented  to  Ia,  who  drew  a 
line  under  the  previous  signatures,  signed  his 
name  and  that  of  his  brother,  and  wrote  after 
each  $^.  His  brother  repudiated  such  act  and 
refused  to  be  boand.  Held  that  was  at  most 
liable  for  $50. 

[Ed.  Note.— For  other  cases,  B«e  Subscrip- 
tions, Cent.  Dig.  {J  10,  23;  Dec.  Dig.  S  10.*] 

Appeal  from  District  Court,  Salt  Lake 
County;  Geo.  C.  Armstrong,  Judge. 

Action  by  the  Bank  of  American  Fork 
against  Darld  Smith  and  others.  Judgment 
for  plaintiff  and  defendants  appeal.  Affirm- 
ed in  part  and  reversed  in  part. 

A.  a  Hatch  and  Chase  Hatch,  both  of  He* 
ber  City,  for  appellants.  Van  Cott,  Alilson  & 
Biter,  at  Salt  lAke  City,  for  respondent 

FBICK,  J.  This  action  was  brought  to  re- 
cover a  specific  amount  of  money  from  eaclt 
one  of  the  defendants  named  above.  The  ac< 


*For  other  cans  see  same  topic  and  Rectlon  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key-No.  Series  ft  Rep'r  Indexes 
t  National  Firs  lasaraaca  Co.  v.  Denver  A  B,  O.  R.  Co.,  U7  Pao.  ttfi,  66C 
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tion  was  dismissed  as  to  the  deFendsBt  Wm. 
U.  Zindsay,  and  he  will  not  be  considered 
farther  as  In  the  case.  While  the  complaint 
is  framed  in  two  counts,  and  Is  very  long, 
yet,  as  we  construe  It,  the  action  la  based  on 
a  written  agreement  entered  Into  between 
the  parties,  which,  in  words,  figures  and 
marks,  is  as  follows: 

"American  Fork,  Utah,  Jany.  29,  1909. 
"We,  the  undersigned,  hereby  agree  to 
Dulld  a  bridge  across  Green  river  at  the 
mouth  of  Dry  Wash,  Uintah  county,  Utah, 
for  the  purpose  of  ferrying  our  sheep  &c. 

"We  also  further  agree  to  pay  from?100.00 
to  $500.00  each,  or  at  much  more  as  may  be 
required  to  complete  said  bridge.  We  have 
this  day  deposited  ¥100.00  each,  to  he  depot- 
it^  in  the  Bank  of  American  Fork,  Ameri- 
can Fork,  Utah,  to  be  checked  ont  by  Jacob  E. 
Jensen,  Sec.  and  Treaa  and  the  balance  Is 
to  be  forthcoming,  as  soon  as  called  for  by 
Jacob  E.  Jensen,  as  Sec.  &  Treas.  to  com- 
plete said  bridge. 

"Said  bridge  is  to  be  completed  within 
thirty  days  from  abore  date,  or  before  30 
days  if  possible. 

"After  completion  of  said  bridge,  we  the 
undersigned  do  hereby  bind  ourselves  and 
will  incorporate,  and  said  company  shall  be 
called  the  Green  River  Transient  Company. 
"Jensen  &  Coddlngton, 
"Per  J.  E.  Jensen. 
•Crystal  Bros., 

"Per  J.  S.  CrystaL 
••W.  H.  Grant. 
••Price  Bros., 

"By  M.  E.  Price. 
"David  Smith. 
"Albert  Smith. 
"R.  Jones  &  Sons. 
"Wm.  Coleman  &  Clotwortfay. 


**Jame8  L.  Lindsay,  $25.00 
•^UUam  H.  Undsay,  f2S.00." 

The  words  in  italics  were  erased  by  draw- 
ing a  pen  through  them  after  the  agreement 
had  been  subscribed  by  the  first  four  sab- 
scribers,  and  before  any  of  the  appellants 
snbscrlbed  it.  The  first  tOnr  subscribers, 
bowerer,  approved  and  complied  with  the 
terms  of  the  agreement  as  altered  by  the 
erasure,  and  hence  no  anestlon  arises  with 
respect  to  said  alterations.  After  the  first 
four  had  subscribed  the  agreement,  one  of 
tbeir  number,  H.  B.  Price,  came  to  Salt  Lake 
City  where  he  first  presented  it  to  David 
Smith,  the  fifth  subscriber,  who  it  seems  was 
also  interested  in  the  constmction  of  the 
bridge  referred  to  in  the  agreement  Mr. 
Smith,  was,  however,  not  satisfied  with  the 
wording  of  the  writing.  In  that  It  was  left 
uncertain  as  to  the  amount  each  subscriber 
might  be  called  on  to  pay,  so  he  erased  the 
words  '*or  as  much  more"  from  the  agree- 
ment, and  by  doing  so  left  the  maximum 
amount  to  be  paid  by  each  subscriber  f  500 


and  no  more.  Mr.  Smith  paid  Price  the  $100 
mentioned  in  the  agreement  The  agreement 
was  then  presented  to  the  subscribers  next 
in  the  order  it  is  signed  by  them,  and  they 
all  signed  the  same  as  changed  by  Mr.  Smith 
and  each  paid  $100.  After  this  the  agree- 
ment was  presented  to  James  L.  Lindsay, 
who,  with  an  ind^ible  pencil,  drew  a  line 
below  the  other  names  on  the  paper  and  then 
signed  his  own  name  thereto,  and,  without 
the  knowledge  or  authority  of  his  brother, 
Wm.  H.  Lindsay,  also  signed  the  letter's 
name,  and  placed  $25  opposite  his  own  and 
$25  opposite  his  brother's  name  and  paid  the 
two  sums  to  Mr.  Price.  Wm.  H.  Lindsay, 
however,  repudiated  the  act  of  his  brother, 
and,  it  being  conceded  that  James  L.  Lind- 
say had  no  authority  from  his  brother,  the 
latter  was  dropped  out  of  the  case,  l^e 
erasure  of  the  words  "to  be  deposited"  is 
wholly  immaterial  here,  and  requires  no  con- 
sideration. "The  pleadings  are  very  long,  tak- 
ing up  about  75  pages  of  the  printed  abstract. 
We  shall  not  attempt  to  set  them  forth  even  in 
substance.  It  must  suffice  to  say  that  the  five 
defendants  who  remain  in  Oie  case,  after  ad- 
mitting the  signing  of  the  agreement  and  the 
payment  of  the  amounts  hereinbefore  stated, 
set  up  various  defenses,  all  of  which  were 
fully  gone  into  at  the  trial.  The  principal 
defense,  however,  was,  that  the  payment  of 
$100  made  by  each  was  all  that  eacli  one  was 
required  to  pay.  Mr.  Lindsay's  defense  was 
that  he  was  not  indebted  in  any  sum.  The 
evidence  adduced  at  the  trial  is  quite  volumi- 
nous, so  much  so  that  we  shall  noit  even  at- 
tempt a  synopsis  thereof,  and  we  shall  refer 
to  such  parts  only  as  may  become  necessary 
to  make  clear  the  point  decided. 

The  case  was  tried  to  the  court  without  a 
Jury.  The  findings  of  the  court  fairly  re- 
flect both  the  pleadings  and  the  evidence, 
and,  after  setting  forth  the  agreement  sued 
on,  are  in  substance  as  follows:  That  all  thft 
parties  who  signed  the  agreement  were  en- 
gaged in  the  business  of  buying,  selling,  graz- 
ing, and  herdliv  sheep  in  Utah,  and  were  de- 
sirous of  constructing  a  bridge  across  Green 
river  in  said  state,  so  that  th^  could  more 
convenloitly  and  at  less  expense  drive  their 
Bhe^  from  one  side  to  the  other  of  said 
strefim  in  certain  seasons  of  the  year,  and 
thus  avoid  long  drives  with  their  sheep;  that 
all  parties  desired  that  snch  bridge  should 
be  completed  within  30  days  after  January 
29,  1909,  and  that  "with  that  end  In  view 
each  of  the  parties  signing  said  agreement 
promised  and  agreed  to  pay  as  much  as  $500 
towards  the  completion  of  such  bridge,  ex- 
cept the  said  James  L.  Lindsay,  who  prom- 
ised and  agreed  to  pay  the  sum  of  $^,  If  so 
much  should  be  required,  and,  if  not  so  much 
was  required,  to  pay  proportionately  to  the 
amount  necessary  to  be  raised."  That  short- 
ly after  January  29,  1909,  J.  S.  Crystal  and 
M.  E.  Price,  acting  for  and  in  behalf  of  all 
of  the  parties  to  said  agreement,  commenced 
the  construction  of  said  bridge.    That  the 
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money  paid  in  by  said  parties  soon  was  ex- 
hausted, and  J.  E.  Jensen,  the  person  named 
In  said  agreement,  acting  as  secretary  and 
treasarer,  for  and  in  behalf  of  all  tlie  parties 
thereto,  being  unable  to  reach  alt  of  said 
parties,  and  it  having  become  necessary  to  ob- 
tain money  to  complete  said  bridge,  and  that 
without  borrowing  money  "it  was  an  impos- 
sibility to  complete  said  bridge  within  a  rea- 
sonable time";  that  the  first  four  subscrib- 
ers of  said  agreement  paid  in  full  the  amount 
agreed  by  them  to  be  paid  for  the  construc- 
tion of  said  bridge,  but  that  the  other  par- 
ties to  said  agreement  did  not  pay  anything 
except  the  amount  paid  by  each  at  the  time 
aald  agreement  was  signed.  That  the  said  J. 
B.  Jensen,  as  the  secretary  and  treasurer  of 
Green  River  Transient  Company  (that  being 
•the  name  In  which  the  business  was  trans- 
acted), acting  in  behalf  of  all  of  said  parties 
to  said  agreement,  for  the  purpose  of  con- 
Btructing  said  bridge,  on  the  24th  day  of 
March,  1909,  borrowed  from  the  respondent 
the  sum  of  $1,000.  and  as  evidence  of  such 
Indebtedness  made  and  delivered  a  promisso- 
ry note  in  the  name  of  said  company,  to  the 
said  respondent,  payable  on  or  before  six 
months  after  date;  that  thereafter,  on  April 
27,  1909,  for  the  purpose  aforesaid,  said  Jen- 
sen borrowed  an  additional  $500  from  the  re- 
spondent, and  on  June  21,  1909,  for  the  pur- 
pose aforesaid,  borrowed  from  It  a  further 
sum  of  $250,  which  last  two  amounts  were 
also  evidenced  by  promissory  notes  as  afore- 
said. That  on  July  1,  1909,  said  Jensen  took 
ap  said  three  notes  by  giving  in  the  name  of 
said  company  one  note  amounting,  with  In- 
terest, to  the  sum  of  $1,779.65.  That  no 
payments  have  been  made  on  said  last-men- 
tioned note  on  either  principal  or  interest, 
except  that  on  August  29,  1009,  there  was 
paid  the  sum  of  $275  to  be  applied  on  the 
principal  of  said  note,  and  October  14,  1909, 
there  was  paid  the  sum  of  $196  to  be  applied 
on  the  principal,  and  the  interest  thereon  has 
been  paid  to  October  1,  1909;  that  said  mon- 
ey was  all  necessarily  used  in  the  construc- 
tion of  said  bridge  and  was  placed  to  the 
credit  of  said  company  in  the  respondent 
bank,  and  was  checked  out  by  the  secretary 
and  treasurer  for  the  use  and  benefit  of  all 
the  parties  to  said  agreement.  That  the  re- 
spondent loaned  said  money  as  aforesaid  in 
good  faith,  relying  on  said  agreement  and  up- 
on the  obligations  of  the  parties  subscribing 
the  same  assumed  therein.  That  In  June, 
1909,  "the  aald  Jensen,  as  such  officer,  duly 
notified  each  of  the  parties  to  said  agreement 
who  had  not  paid  in  full  that  a  meeting  of 
the  parties  to  such  agreement  would  be  held 
in  American  Fork,  county  of  Utah,  and  state 
of  Utah,  at  10  o'clock  a.  m.,  on  July  1,  1909, 
to  hear  the  report  of  what  had  been  done 
under  said  agreement  and  to  transact  any 
other  business  that  might  come  before  the 
parties  Interested  In  such  agreement  The 
•aid  notice  was  received  by  all  of  such  par- 
tly and  aald  meeting  was  attended  by  sev- 


eral of  the  parties  thereto,  and  on  July  2. 
1909,  the  said  J.  EX  Jensen,  as  such  officer, 
duly  notified  all  the  parties  to  such  agree- 
ment who  had  not  paid  in  full  that  a  meet- 
ing of  the  stockholders  of  said  company  was 
held  at  the  said  iiull  aforesaid.  That  a  finan- 
cial report  of  the  condition  of  the  company 
mentioned  In  such  agreement  was  read  and 
upon  motion  accepted.  That  such  report 
showed  that  the  company's  Indebtedness  con- 
tracted In  constructing  said  bridge  amounted 
to  $11,263.47,  and  that  in  order  to  meet  such 
indebtedness  and  to  take  up  said  notes  at 
the  bank  of  said  plalntiCT,  and  thereby  to  stop 
the  interest,  an  assessment  of  230  per  cent, 
was  levied  on  the  amount  that  each  of  the 
parties  to  said  agreement  bad  paid,  and  that 
such  sum  was  payable  at  once  to  the  said  J. 
E.  Jensen,  as  such  officer,  and  it  was  also  re- 
ported that  four  herds  of  sheep  had  crossed 
said  bridge  since  Its  completion."  That  aft- 
erward on  about  August  20,  1909,  said  Jen- 
sen again  duly  notified  all  the  parties  to  said 
agreement  who  had  not  fully  paid  their  sub- 
scription of  the  facts  contained  lo  the  pre- 
ceding findings,  and  also  notified  them  that 
unless  the  amount  due  from  each  one  was 
paid,  the  same  would  be  placed  In  the  hands 
of  an  attorney  for  collection.  That  all  of  the 
parties  received  the  notices  aforesaid.  That 
although  each  of  said  parties  had  full  knowl- 
edge that  said  bridge  was  being  erected  and 
completed  after  the  time  specified  In  the 
agreement,  yet  none  of  them  ever  protested 
or  made  any  objection  with  respect  thereto. 

The  court  then  makes  negative  findings 
covering  all  of  the  defenses  set  up  in  the 
several  answers  of  the  defendants,  and 
finds  the  amount  due  to  the  respondent  to 
be  the  sum  of  $1308.35.  with  interest  there- 
on at  the  rate  of  8  per  cent  from  October 
1,  1909,  and  further  finds  that  there  is  due 
from  the  defendant  David  Smith  the  sum  of 
$230  with  interest  at  8  per  cent  from  October 
1,  1909,  from  the  defendant  Albert  Smith  a 
like  sum  with  interest,  from  the  defendants 
Jones  &  Sons  a  like  amount  with  interest, 
from  the  defendants  Coleman  &  Clotworthy 
a  like  amount  with  interest  and  from  the 
defendant  James  Ia  Lindsay  the  sum  of  $115 
with  interest  as  aforesaid.  Conclusions  of 
law  in  conformity  with  the  foregoing  findings 
were  also  made  In  favor  of  plalntUf,  and 
judgment  was  entered  against  each  one  of 
said  defendants  for  the  several  amounts 
aforesaid,  all  bearing  interest  at  the  rate  of 
8  per  cent,  from  October  1,  1909,  until  paid. 

All  of  the  defendants  except  Wm.  H.  Lind- 
say appeal  from  said  Judgment  The  as- 
signments are  very  numerous,  covering  26 
pages  of  the  printed  abstract  As  we  view 
the  matter,  very  many  of  the  assignments 
are  formal  rather  than  substantial,  and  many 
things  are  discussed  in  the  briefs  of  counsel 
which  in  our  judgment  are  not  involved  in 
the  ultimate  question  to  be  decided.  Whether 
the  appellants,  of  any  of  them,  are  liable  In 
this  at^on,  in  our  judsment^  depends  upon 
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the  legal  effpct  to  be  given  to  the  agreement 
which  they  all  admit  they  signed. 

[1]  We  certainly  are  not  met  with  any 
great  difficulty  In  detenulniag  the  meaning 
of  the  agreement  itself,  nor  in  determining 
the  object  the  parties  had  in  view  in  entering 
Into  It  To  oar  mloda  it  ia  as  clear  as  any- 
thing  can  be  that  the  agreement  ia  In  the 
nature  of  a  subscription  contract,  by  which 
each  subscritMr  binds  himself  to  Contribute  a 
stipulated  amount  for  a  q>eclfled  object  or 
pnipose.  In  the  agreement  In  q,iiesUon  we 
think  each  subscriber,  except  the  last  two, 
bonnd  himself  or  itself  to  pay  a  sum  not  ex- 
ceedlng  $500  for  the  purpose  of  constructing 
a  certain  bridge.  Of  that  sum  each  one  of 
the  anbscrlhera;  except  the  last  two,  paid 
the  sum  of  yiOO,  all  of  which  waa  d^^oslted 
in  the  plaintifl  bank  to  be  used,  and  was  nec- 
essarily, as  the  court  finds,  used,  for  the  pur- 
poae  spedfled.  Under  the  agreement,  in  addi- 
tion to  this  $100  paid  as  aforesaid,  aa  addi- 
tional amount,  not  exceeding,  howew,  the 
aum  of  ¥400,  could  he  called  for  from  each 
Bubscriber,  except  the  last  two,  if  that  amount 
were  required  to  complete  the  bridge,  which 
waa  the  object  contemplated  in  the  agreement. 
It,  therefore,  the  amount  which  each  agreed  to 
pay  for  and  which  was  necessary  to  complete 
the  bridge  had  been  called  for  while  the  same 
was  In  process  of  construction,  or  immediate- 
ly upon  Its  completion,  hy  Mr.  Jensen  as  the 
fiscal  agent  of  the  parties,  and  whom  they 
appointed  as  such  in  tbelr  agreement,  no  one, 
we  think,  would  seriously  contend  that  the 
subscribers  of  the  agreement,  except  the  last 
two,  would  not  have  been  liable  up  to  the 
maximum  amount  spedfled  In  the  agreement, 
or  for  any  sum  less  than  that  amount  wlilch 
was  necessary  to  complete  the  bridge.  Does 
the  mere,  fact  ttiat  Mr.  Jensen  did  not  then 
collect  the  money,  or  that  either  he  or  some 
one  else  advanced  the  amount  necessary  to 
complete  the  bridge  upon  the  faith  of  the 
agreement.  In  any  way  affect  the  legal  Uabil' 
ity  or  moral  obligation  of  the  appellants  for 
any  sum  less  than  the  maximum  amount 
which  was  necessarily  used  In  completing  the 
bridge?  Appellants  were  not  concerned  who, 
if  any  one,  for  the  time  being  advanced  the 
money  to  construct  the  bridge.  All  they  were 
concerned  about  or  Interested  It  was  that  the 
money  was  necessarily  used  In  completing  the 
same.  The  court  found,  and  the  finding  is 
sustained  by  the  evidence,  that  all  the  money 
obtained  by  Mr.  Jensen,  the  fiscal  agent  of 
the  parties,  was  necessarily  used  in  complet- 
ing the  bridge.  We  are  not  dealing  with  a 
case  where  an  agent  has  attempted  to  bind 
bis  principal  by  pledging  the  credit  of  such 
principal  without  his  authori^  or  consent, 
^ther  express  or  implied. 

[2]  Xt  Is  wholly  immaterial  whether  the 
materials  to  be  used  in  the  bridge  were  paid 
for  or  not  so  far  as  appellants'  liability  is 
concerned.  They  are  not  sued  upon  any  obli- 


gation except  one  entered  Into  by  themselves. 
The  borrowing  of  the  money  to  complete  the 
bridge  Is  a  mere  Incident  They  each  agreed 
to  contribute  a  specified  amount  for  the  pur- 
pose of  completing  the  bridge,  and  all  tliat  is 
asked  of  them,  and  all  that  the  court  re- 
quired of  them,  except  James  L.  Lindsay,  Is 
to  comply  with  their  promises.  To  talk  about 
agency  and  the  Implied  authority  of  an  agtot 
merely  tends  to  becloud  the  issues.  Nor 
should  they  escape  liability  merely  because 
the  bridge  was  not  completed  within  tfte  80 
days  specified  In  the  agreement  Time  was 
not  made  of  the  essence,  neither  was  it  made 
a  condition  precedent  Moreover,  the  court 
fbund  that  all  of  the  appellants  had  knowl- 
edge of  the  fact  that  the  completion  of  the 
bridge  was  delayed,  but  notwithstanding  that 
fact  they  made  neither  protest  nor  objection 
to  the  progress  of  the  work  nor  of  the  delay. 
.The  defense  of  time  is  therefore  not  open  to 
them.  Again,  while  it  is*true  that  eadi  sub- 
scriber is  individually  or  severally  liable  on 
the  jsubscriptlon  contract,  yet  the  only  objec* 
tion  the  appdlonts,  or  either  of  them,  made 
respecting  parties  was  that  not  all  of  the  sub- 
scribers to  the  agreement  were  Joined  as  par- 
ties to  the  action.  Their  objection,  there- 
fore, was  tbe  very  reverse  of  the  one  they 
might  have  Interposed.  Nor  la  the  objection 
In  the  form  It  la  raised  that  the  plalntifC  can- 
not recover  available  to  the  appellants. 

[S]  We  think  that  when  the  agreement  and 
the  transactions  had  under  It  are  considered 
as  a  whole,  what  Mr.  Jensen  did  in  obtaining 
money  from  the  plaintiff  at  least  amounted  to 
an  oQultable  assignment  of  the  obligations 
assumed  by,  as  well  as  the  rights  arising 
under  the  agreement  to,  the  plaintiff.  After 
the  plaintiff  had  advanced  the  money  neces- 
sary to  complete  the  bridge  to  Mr.  Jensen  in 
reliance  upon  the  obligations  assumed  by  ap- 
pellants in  the  agreement  It  became  the  real 
party  in  Interest  We  have  recently  held  that 
under  our  Constitution  and  statutes  the  equi- 
table assignee  of  a  chose  In  action  is  the  real 
party  in  interest  and  may  sue  as  such  as- 
signee, notwithstanding  that  such  could  not 
have  been  done  at  common  law.  Nat'l  Fire 
Ins.  Co.  V.  Denver  ft  R.  G.  R.  Co.,  137  Pac. 
pp.  655,  666.  But  no  objection  was  made  that 
the  plaintiff  was  not  the  real  party  In  Inter- 
est The  defense  made  Is  based  on  the  ground 
that  In  no  event  are  appellants  liable  either 
to  the  plaintiff  or  to  any  one  else.  For  the 
reasons  stated,  therefore,  we  are  of  the  opin- 
ion that  the  judgment  against  all  of  the  ap- 
pellants, except  James  L.  Lindsay,  should  be 
affirmed. 

[4]  We  cannot  conceive,  however,  upon 
what  theory  the  judgment  against  Mr.  Llnd- 
'  say  was  entered  or  can  be  sustained.  The 
plaintiff  In  this  case  cannot  recover  upon  an 
estoppel,  or  as  an  Innocent  bolder  of  commer- 
cial paper  as  against  Mr.  Lindsay.  Mr.  Lind- 
say, therefore^  like  all  the  other  appellant^ 
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mast  stand  or  fall  b7  the  terins  of  the  agree- 
ment  lie  signed.  Wlien  he  subscribed  the 
agreement  all  the  others  had  already  done  so. 
Therefore  none  of  them  could  be  affected  by 
what  he  did.  It  U  very  clear  to  us  that  Mr. 
Lindsay  regarded  the  agreement  ^  a  sub- 
scription contract,  and  that  In  subscribing  it 
be,  as  a  subscriber,  could  limit  tds  own  lia- 
bility. It  la  also  clear  that  in  drawing  a  line 
under  the  names  of  the  prior  subscribers  he 
Intended  to  mal^e  bis  subscription  distinct 
and  separate  from  the  others.  In  form  as  well 
aa  In  substance.  He,  therefore,  agreed  to  sub- 
scribe $50  toward  the  building  of  the  bridge, 
and  said  so  by  what  he  wrote.  How  what  he 
did  can  be  construed  to  mean  that  he  obligat- 
ed himself  to  pay  not  exceeding  the  sum  of 
$2S0,  or  one-half  of  the  maximum  sum  men- 
tioned In  the  agreement.  Is  a  matter  beyond 
our  comprehension.  Mr.  Lindsay  was  eitiier 
bound  by  all  the  terms  of  the  agreement,  or 
was  bound  only  hy  such  as  he  Imposed  on 
blmself.  As  we  read  the  contract,  he  assum- 
ed the  burden  of  paying  $50 — no  more,  no 
less.  It  Is  conceded  that  he  paid  that 
amount ;  hence  he  has  complied  with  the  obli- 
gations be  assumed  by  subscribing  the  agree- 
ment We  have  less  difficulty  in  arriving  at 
this  conclusion  because  plalntilTs  counsel  con- 
cede that  Undsay  did  not  assume  to  pay  the 
maximum  amount  specified  in  the  agreement, 
although  it  had  been  found  that  that  amount 
was  necessary  to  complete  the  bridge.  To 
concede  that  is  to  concede  that  Mr.  Lindsay 
assumed  no  further  obligation  under  the  con- 
tract after  he  bad  paid  tba  $50  sabscrlbed 
by  him. 

From  what  has  been  said  It  follows  that 
while  the  judgment  against  the  four  appel- 
lants first  named  in  the  title  should  be  and 
is  affirmed,  the  judgment  against  James  L. 
Lindsay  is  reversed,  and  the  action  as  against 
blm  Is  dismissed,  the  plaintiff  to  recover 
costs  as  against  all  the  appellants  except 
James  L.  Lindsay  and  he  to  recover  costs 
against  tbe  plalntUf . 

ITcGABTY,  O.      and  STRAUP  concur. 


(44  Utah,  266) 

STATE  T.  BEE^SD. 
(Supreme  Court  of  Utah.    March  20,  1914.) 

1.  LaRCBNT    (§  40*)— EVIDBNCr— SUFPICDtNCT 

— Ownership  of  Pbopebtt. 

Id  a  prosecution  of  a  railroad  employ^  for 
larceny,  evidence  that  the  railroad  was  In  pos- 
■esrion  of  tbe  stolen  goods  aa  common  carrier, 
and  was  in  tbe  act  of  transporting  them,  was 
sufficient  to  show  title  as  alleged. 

[Ed.  Note.— For  other'  cases,  sea  Laiemy, 
Cent  Dig.  SS  102-126,  160;  Dee.  Dig.  |  40.*] 

2.  Cbihinal  Law  (J  567*)— Evidbncb— Cob- 
POBATB  Existence. 

In  a  prosecution  for  larceny,  evidence  held 
sufficient  to  sbow  the  corporate  existence  of  a 
railroad  company  by  general  reputation.t 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  |  1276;  DecTDig.  i  667.*] 


3.  CBOaHAL  Law  (|  386*)— Evxdbncb— Com- 

PBIXINO  ACCUBED  to  GBUnNATB  HlHSEIX— 

Abticus  Taken  raov  Accused. 

After  a  railroad  employ^  was  arrested,  and 
while  being  taken  to  the  etation,  he  wrote  on  a 
tibeet  of  paper  an  offer  to  give  money  to  the 
officer  in  charee  if  he  would  release  Elm,  and 
the  officer  by  force  took  this  paper  from  btm. 
Held,  that  under  the  circumstances  disclosed  by 
tbe  evidence  this  paper  was  properly  admitted  as 
evidence  against  the  accused  on  the  trial. 

[Ed.  Note.— For  other  cases,  sec  Criminal 
Law,  Cent.  Dig.  {  877;  Dec.  Dig.  |  BW.*] 

4.  Labceht  (I  62*)  —  SuvnoiEnor  or  Evi- 
dence—Taking  AND  ASPOBTATIOH  OF  PBOP- 
BBTT— COHSINT  OW  OWNKB. 

In  a  prosecution  of  a  railroad  employ^  for 
larceny  of  property  from  tba  railroad  company, 
evidence  held  saffident  to  show  want  of  oonamt 
of  the  railroad. 

[Ed.  Note.— For  othv  cases,  see  LsTceny, 
Cent  Dig.  H  ISSt  162;  Dec.  Dig.  |  62.*] 

Appeal  from  District  Ckmrt,  Bait  Lain 
County;  F.  0. Loofbonrow, Judgia^ 

J.  O.  Beese  was  convicted  of  larceny,  and 
he  appeals.  Affirmed. 

W.  W.  Ray  and  R.  B.  Porter,  both  of  Salt 
Lake  City,  for  appellant  A.  R.  Barnes,  Atty. 
Gen.,  E.  V.  Higglns  and  G.  A.  Iverson,  AsbL 
Atty&  Gen.,  for  tbe  State. 

FRICK,  J.  J.  C.  Rees^  tbe  defendant,  waa 
convicted  of  the  crime  of  grand  larceny,  and 
appeals. 

The  evidence  relating  to  tbe  larceny,  briefly 
stated,  strongly  ten^  to  establish  the  fol- 
lowing facts:  At  the  time  of  the  alleged 
larceny  the  appellant  was  In  the  employ  of 
the  Denver  &  Rio  Grande  Railway  Company, 
as  a  conductor  of  one  of  Its  freight  trains. 
Bis  run  was  between  Helper  and  Salt  lAke 
City,  Utah.  He  was  conductor  of  tbe  train 
and  in  charge  of  the  car  between  Helper  and 
Midvale,  from  which  It  Is  alleged  tbe  stolen 
property  was  taken.  At  Midvale  the  train 
and  car,  aforesaid  passed  into  the  charge  of 
another  conductor,  but  the  appellant  remain- 
ed in  bia  own  caboose.  The  merchandise  al- 
leged to  have  been  stolen  consisted  of  100 
children's  dresses  which  came  into  the  pos- 
session of  the  Denver  &  Rio  Grande  Railway 
Company  as  follows:  The  original  bill  of 
lading  was  Introduced  In  evidence,  and  from 
It  It  appears  tbat  the  Waseca  Manufacturing 
Company  of  Philadelphia,  Fa.,  on  the  1st 
day  of  December,  1912,  packed  and  shipped 
to  Hazlet  &  Tough  at  Petaluma,  Cel.,  via 
"Union  C.  B.  &  Q.,  D.  &  R.  G.  and  Western 
Padflc"  railroads,  as  common  carriers,  "one 
crate  of  girls'  dresses."  It  further  appeared 
that  those  dresses  were  packed  and  shipped 
In  a  large  wooden  box  2x2x4  feet  In  size  over 
the  "P.  R.  R.,"  which  initials  were  shown  to 
represent  the  Pennsylvania  Railroad,  which 
operated  a  line  between  Philadelphia  and  Chi- 
cago; that  at  the  latter  place  the  box  afore- 
said was  transferred  from  tbe  P.  R.  R,  to  a 
car  of  the  "L.  S.  &  M.  S.  R.  B.,**  which  car 
was  Na  46759.  It  was  shown  that  the  Inlr 
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tlals  L.  S.  &  M.  S.  R.  R.  stood  for  Lake  Shore  < 
&  Michigan  Southern  Railroad,  and  that  the 
car  aforesaid  was  taken  from  Chicago  by  the 
"C.  B,  &  Q.  Ry.,"  which  was  shown  to  be  the 
Chicago,  Burlington  &  Qulncy  Railway,  and 
was  by  that  company  transferred  at  Denver, 
Colorado,  to  the  "D.  &  K.  G.  R.  R.,"  which 
was  shown  to  be  the  Denver  &  Rio  Grande 
Railroad  Company,  and  that  that  company 
took  the  car  at  Denver  and  transported  it  over 
Its  road  westward  to  Salt  tdike  City.  The 
car  in  question  passed  Into  the  charge  of  ap- 
pellant at  Helper,  Utah,  and  he  there  receiv- 
ed the  bill  of  lading  before  referred  to. 
When  appellant's  train  arrived  at  Mldvale 
station  in  Salt  Lake  county,  some  distance 
south  of  Salt  Lake  Ott?,  he  could  not  pro- 
ceed any  farther  with  his  train  on  account 
of  the  16-hour  service  law,  and  his  train  was 
there  turned  over  to  Conductor  Bruner,  who 
attached  appellant's  train  to  his  and  brought 
them  both  into  Salt  Lake  City  as  one  train. 
Appellant's  train  was  placed  in  front  of  Bru- 
ner's  train  and  caboose  and  was  located  about 
the  middle  of  the  whole  train.  When  the 
train  bad  reached  a  point  at  or  near  Tenth 
South  street.  Salt  I^ke  City,  Mr.  Bruner,  In 
looking  out  of  his  caboose,  saw  a  lai^e  bundle 
thrown  from  about  the  middle  of  the  train. 
This  bundle.  It  was  shown,  contained  the 
100  girls'  dresses  shipped  from  Philadelphia 
to  Hazlet  &  Tough  as  aforesaid,  and  which 
had,  by  some  person,  been  removed  from  the 
crate,  or  box  in  which  they  bad  been  packed 
and  shipped  aa  aforesaid.  Some  one  had 
gained  access  to  car  No.  46759  by  shifting 
the  car  door,  which  could  be  done  by  reason 
of  the  absence  of  a  bolt  or  nut  without  break- 
ing the  car  seal,  .which  was  fouud  Intact. 
When  the  train  had  arrived  at  Murray  sta- 
tion, which  is  between  Mldvale  and  Salt  Lake 
City,  Conductor  Bruner  had  occasion  to  go 
into  appellant's  caboose  for  a  chain,  and  In 
doing  so  he  saw  a  boodle  which  appeared 
similar  to  the  one  thrown  oft  the  train,  but 
which  he  thought  was  appellant's  bedding 
and  blaokets.  Appellant  got  off  the  train  at 
Seventh  South  street,  Salt  Lake  City,  and 
walked  north  to  Third  South  street,  where 
he  hailed  an  expressman  whom  he  employed 
to  take  him  to  Tenth  South  street  to  get  a 
bnndle,  or  some  bundles,  for  him.  The  ex- 
pressman asked  appellant  some  questions, 
which.  It  seems,  he  was  not  willing  to  answer, 
and  the  colloquy  between  them  almost  result- 
ed in  losing  the  expressman  the  job,  which, 
it  seems,  he  was  nnwllltng  to  lose.  The  ap- 
pellant got  into  the  express  wagon  and  they 
drove  down  to  Tenth  Sooth  street,  where  ap- 
pellant requested  the  expressman  to  stop. 
AppeUaht  got  out  of  the  wagon  and  went 
some  distance  farther  south  on  the  railroad 
rif^t  of  way,  aod  after  arriving  at  the  point 
where  the  bundles  were  lying,  and  after 
looking  In  an  directions,  he  bedconed  the  ex- 
pressman to  drive  down  to  where  the  bundles 
were;  and  after  the  expressman  had  arrived 


I  there  the  appellant  proceeded  to  load  the 
bundles  Into  the  express  wagon,  and  while  In 
the  act  of  doing  so  was  arrested  by  a  special 
agent  of  the  railroad  company  who  was  con- 
cealed In  the  vicinity  watching  the  actioDs  of 
appellant  The  special  agent  compelled  the 
appellant  to  get  into  the  express  wagon,  and 
the  appellant,  the  special  agent,  and  a  brake- 
man,  together  with  the  bundles,  were  taken 
to  the  station  of  the  railroad  company  by 
the  expressman  in  bis  wagon.  On  the  way 
appellant  offered  the  special  agent  various 
sums  of  money  if  the  latter  would  "keep 
quiet"  about  the  matter.  In  making  this  of- 
fer appellant  wrote  on  a  blank  leaf  of  his 
train  book,  which  he  held  up  so  that  the  spe- 
cial agent  could  and  should  see  what  he  had 
written,  and  in  holding  up  the  book  the  spe- 
cial agent,  by  the  exercise  of  some  force,  tore 
the  leaf  on  which  the  offer  was  written 
from  the  book  and  also  took  the  book  from 
appellant,  and  the  leaf  and  the  book  from 
which  the  leaf  was  torn  were  produced  in 
evidence  against  appellant  at  the  trial.  It 
was  shown  that  the  wholesale  price  of  the 
dresses  was  a  little  In  excess  of  $100  and 
that  the  retail  price  thereof  was  not  quite 
9200.  It  was  also  shown  that  the  offldal 
who  alone  had  the  power  to  give  consent  to 
remove  the  dresses  from  the  car  had  not 
given  such  consent.  The  box  In  which  the 
dresses  had  been  packed,  and  the  dresses 
themselves,  were  also  clearly  identified  by 
the  young  man  who  packed  and  shipped  theut 
at  Philadelphia,  and  who  had  prepared  the 
bill  of  lading,  which  he  also  identified.  There 
were  also  shown  other  facts  ot  a  circum- 
stantial nature  w^Jch  tended  more  or  less 
strongly  to  connect  the  appellant  with  the 
larceny.  We  do  not  deem  It  necessary  to  set 
them  forth  here.  Nor  do  we  deem  It  essen- 
tial to  set  forth  the  evidence  offered  by  ap- 
pellant in  his  own  behalf,  since  the  jury  were 
not  required  to  believe  It,  and,  In  view  of 
the  verdict  returned,  could  not  have  believed 
his  statements. 

[1]  The  first  error  assigned  is  that  the 
state  failed  to  prove  that  the  title  to  the  stol- 
en property  was  in  the  Denver  A  Bio  Grande 
Railroad  Company.  The  proof  is  ample  to 
show  that  the  railroad  company  was  in  pos- 
session of  the  goods  as  bailee  In  Its  capacity 
of  a  common  carrier,  and  that  it  was,  at  the 
time  of  the  larceny,  in  the  act  of  transporting 
the  same.  The  fact  that  the  railroad  com- 
pany had  possession  of  the  stolen  goods  and 
was  in  the  act  of  transporting  them  also 
answers  the  contention  that  the  proof  Is  not 
sufBdent  to  show  that  the  same  were  shipped 
from  Philadelphia  or  that  they  were  trans* 
ferred  at  Chicago,  as  claimed  by  the  state. 

[2]  It  is  next  contended  that  the  state  fail- 
ed to  prove  the  corporate  capacity  of  the 
Denver  ft  Rio  Grande  Railroad  Company. 
The  state  undertook  to  prove  the  corporate 
capacity  of  the  railroad  company  pursuant  to 
Comp.  Laws  1907,  1 4859,  which,  among  other 
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things,  provides  that  In  criminal  cases  cor- 
porate capacity  **may  be  proved  by  general 
reputatfoD."  Tbat  Is,  the  corporate  existence 
of  tbe  railroad  company  In  this  Instance 
could  be  shown  by  proof  Uiat  the  general  rep- 
utation of  tbe  railroad  company  was  that  It 
was  a  corporation  and  transacted  business  as 
such.  The  same  question  was  before  this 
court  In  State  t.  Brown,  83  Utah,  109,  93  Pac. 
52,  where  it  was  held  that  tbe  proof  was  In- 
sufficient. Tbe  same  case,  however,  was 
again  before  this  court.  S6  Utah,  46,  102 
Pac.  eil,  24  L.  R.  A.  (N.  S.)  545.  In  tbe  lat> 
ter  case  the  proof  was  held  sufficient.  While 
in  that  case  the  evidence  is  not  set  forth  in 
the  opinion,  yet  we  have  examined  the  print- 
ed abstract  filed  in  that  case  In  which  the 
evidence  is  set  forth,  and  the  evidence  in  this 
case  is  Bubstantlally  tbe  same  as  It  was  in 
that  case.  In  view  that  we  held  the  evi- 
dence sufficient  in  that  case,  that  case  must 
control  the  present  one  upon  that  question. 
The  contention  therefore  cannot  be  sustained. 

[S]  It  iB  next  contended  that  tbe  leaf  torn 
from  appellant's  train  book,  and  the  book 
Itself,  were  improperly  admitted  In  evidence 
against  appellant  because  they  were  taken 
from  him  by  the  use  of  ^orce  by  the  special 
agent  who  arrested  him.  When  the  booli  and 
leaf  were  taken  from  appellant  he  was  under 
arrest  Appellant  testified  in  his  own  behalf, 
but  he  did  not  deny  the  fact  of  offerlog  the 
special  agent  money  to  keep  quiet;  nor  did 
be  In  any  way  deny  or  explain  his  own  con- 
duct in  that  regard.  Be  did  not  claim  that 
excessive,  or  any,  force  was  used.  We  see  no 
reason  why  it  was  not  proper  to  show  all  tliat 
occurred  or  what  was  said  and  done  by  tbe 
appellant  at  the  time  of  his  arrest  and  imme- 
diately thereafter.  While  we  do  not  wish  to 
be  understood  as  unconditionally  approving 
the  use  of  force  in  taking  property  from  one 
who  is  accused  of  an  offense,  yet  we  cannot 
Interfere  with  convictions  which  are  other- 
wise regular,  proper,  and  legal  for  matters 
of  this  character. 

W  It  is  next  contended  that  the  necessary 
want  of  consent  by  the  railroad  was  not  suf- 
ficiently shown.  We  think  it  was.  Want  of 
consent  when  property  is  taken  from  a  cor- 
poration certainly,  like  any  other  essential 
fact,  may  be  shown  by  circumstantial  evi- 
dence. Moreover,  where  proi>erty  is  taken 
secretly  and  without  tbe  owner's  knowledge, 
the  proof  of  nonconsent  may  be  inferred  from 
other  facts,  since  It  cannot  be  assumed  under 
such  circumstances  that  the  owner  consented. 
18  A.  &  E.  Ency.  Law  (2d  Ed.)  469. 

The  contention  that  under  the  evidence  the 
court  should  have  directed  the  Jury  to  return 
a  verdict  of  not  guilty  la  clearly  untenable. 
To  hold  that  under  tbe  facts  and  circum- 
stances of  this  case  the  Jury  were  not  Justi- 
fied In  returning  a  verdict  of  guilty  would 
amount  to  ofTering  a  premium  to  the  em- 
ployes of  common  carriers  to  steal  the  goods 


of  shii^pers  while  In  transit.  In  onr  judg- 
ment the  Jury  were  not  only  authorized  to 
return  a  verdict  of  guilty  in  this  case  in  view 
of  the  whole  evidence,  but  we  cannot  see  bow 
they  could  have  done  otherwlae  under  tbelr 
oaths. 

The  Judgment  Is  afllrmed. 

McCABTY,  a  3^  and  STBAUP»  J„  concoc 

^^""^  (M  uuh,  USi 

DOTSON  T.  HOGOAN. 
(Supreme  Court  of  Utah.    April  2,  1914.) 

1.  COBPOBATIONS  (J  89*)— STOOKHOIJ>KBS— AS- 
BESSMENTfr— PaTUENT. 

Where  defendant  deposited  in  a  tiank  to 
a  corporation's  credit  $500  of  his  own  money, 
all  of  which  be  used  in  paying  corporate  d^C^ 
he  was  entitled  to  credit  for  aach  sum  on  u 
assessment  subseqnently  levied  on  his  stock. 

[Ed.  Note.— For  other  cases,  see  Corporation^ 
Cent.  Dig.  SS  367-379,  381.  382;  Dec  Dig.  | 
89.*] 

2.  COBPOBATIOnS  <|  250*)— Cbbditobs— Stook- 
nOLIWBfr-ItlOHT  TO  SUS. 

A  creditor  of  a  corporation  has  no  cmoae  irf 
action  on  which  he  may  sue  a  stockholder  di- 
rectly for  a  corporate  debt  arlsiiiK  out  of  an  aa> 
aessment  on  the  stock,  unless  stockboldw 
has  consented  to  be  so  sued,  Imt  may  only  oh 
force  such  liability  by  proceaa  ot  garnishment. 

[Ed.  Note.— For  other  eases,  see  Corporation^ 
Cent.  Dig.  H  1000,  10B2-1067,  2272;  ifee.  Dig. 
8  259.*] 

3.  Corporations  (|  90*)— Stookhdhmbo  A«- 

BESSMERTS— ElTFOaCBUENT. 

Under  Comp.  Laws  1907,  (  316.  subd.  U, 
providing  that  the  private  property  of  a  co^ 

SDrate  stockholder  if  so  provided  in  the  articles 
I  not  liable  for  corporate  debts,  a  stockholder 
may  not  be  sued  by  tbe  corporation  for  an  un* 
paid  assessment  levied  on  full-paid  stock,  and 
his  property  taken  to  pa;  the  same,  but  the  as> 
sessment  may  only  be  enforced  by  a  forfeitnr* 
of  his  stock  or  so  much  thereof  as  may  be  neces* 
sary  to  pay  the  assessmeot  and  a  public  sale 
thereof. 

[Ed.  Note.— For  other  cases,  see  Corporation^ 
Cent.  Dig.  il  245.  383-419;  Dec  Dig.  1 90.*] 

Appeal  tiom  District  Oonrt,  Sanpete  Comi- 
ty; U-  L.  Bltcble.  Jndge. 

Action  by  R.  W.  Dotsou  against  James  W. 
Hoggan.  Judgment  tor  plaintiff,  and  dafoid- 
ant  appeals.  Reversed  and  remanded. 

WiUard  Hanson,  of  Salt  Lake  City,  for  ap- 
pellant. DUwortb  Wooiley  and  Lewis  iMt- 
son,  both  of  Mantl,  tm  respondent. 

PRICE,  J.  This  is  an  action  by  a  creditor 
of  the  States  Mining  Gompany,  a  mining 
corporation  of  Utah,  against  one  of  ttao 
stockholders  of  said  corporation.  The  plali^ 
tiff  obtained  Judgment  against  tlie  stodc- 
holder,  and  he  appeals. 

Counsel  for  the  plaintiff,  respondent  ber^ 
in  their  brief,  say :  "There  is  not  much  con- 
troversy betwerai  the  parties  to  this  action 
as  to  what  the  facts  are."  We  concur  In 
that  statement  The  difficulty  in  this  case, 
however,  does  not  arise  with  respect  to  tho 
facts,  but  it  arises  with  regard  to  the  ap- 
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I^cfttioa  of  tbe  law  to  the  facts.  'The  con- 
troUing  facts,  briefly  stated*  are  as  follows: 
[1]  The  appellant  and  a  number  of  bis 
neighbors,  all  of  whom  lire  at  Hanti,  San- 
pete couDty,  Utah,  were  stockholders  of  the 
States  Mining  Company,  which  owned  and 
operated  a  mine  located  In  Beaver  county, 
Utah.  Tbe  respondent  la  a  merchant  of 
UlnersTille,  Utab,  and  In  furnishing  sup- 
plies for  the  corporation  aforesaid  became 
one  of  Its  creditors.  In  September,  1907,  ap- 
pellant was  installed  as  general  manager  of 
said  mine.  At  that  time  the  mining  com- 
pany was  indebted  to  a  number  of  creditors, 
of  whom  respondent  was  one.  It  appears 
from  the  evidence  that  the  stockholders  from 
time  to  time,  or  from  month  to  month,  made 
voluntary  contributions,  by  some  called  as- 
sessments, from  the  proceeds  of  which  the 
current  expenses  arising  from  the  operAtton 
of  tbe  mine  were  paid;  the  mine  Itself  not 
yielding  any  returns  whatever.  On  tbe  26tb 
day  of  S^»tember,  1907,  the  appellant  de- 
ported in.  the  bank  to  tbe  credit  of  the  com- 
pany the  Bum  of  $500  of  his  own  money  all 
of  which  he  used  in  paying  company  debta 
On  the  IStb  of  October,  1907,  appellant  re- 
turned from  Beaver  connty,  where  he  had 
been  carrying  on  the  mining  work  at  the 
mine,  to  Uanti.  At  about  that  time,  it 
seems,  an  Informal  meeting  of  a  large  num- 
ber of  tbe  stockholders  was  held  at  Mantl 
and  the  question  of  raising  funds  to  pay  oCT 
the  debts  of  the  company  was  discussed.  Ai>- 
pellant  then  reported  that  the  debts  of  the 
company  amounted  to  about  $2,500  and  that 
a  one-half  crait  assessment,  if  paid  In  on  the 
500,000  shares  of  company  stock  outstanding, 
would  produce  that  sum ;  that  the  amount 
of  his  assessment  at  that  rate  would  amotmt 
to  fl.OOO,  which  he  was  willing  to  contribute 
If  the  other  stockholders  would  contribute 
in  like  proportion.  This,  It  seems,  was 
agreed  to  by  all  present  at  the  meeting. 
Pursuant  to  this  agreement,  one  stockholder 
was  assessed  $187.50,  another  $82.50,  a  third 
$82ii0,  a  fourth  $45.26,  a  fifth  $46.25,  a  sixth 
$8SJi0,  a  seventh  $94.50,  and  an  eighth  $00.50; 
all  of  whom  paid  th^r  respective  assess- 
ments to  appellant  and  said  money  was  by 
him  used  In  paying  the  debts  of  the  com- 
pany. In  addition  to  the  foregoing,  tbere 
were  also  a  few  additional  amounts  paid  in 
by  some  stockholders  residing  In  Beaver 
county.  The  appellant  contributed  $500  In 
addition  to  the  $500  he  had  already  ad- 
vanced, and  the  whole  contention  arises  with 
respect  to  whether  he  was  legally  required 
to  pay  $i;000  In  addition  to  the  $500  ad- 
vanced by  bhn  In  September  as  aforesaid. 
The  trial  court  found  that  he  should  pay  $1,- 
OOO  In  addition  to  the  $500  he  had  paid  and 
entered  Judgment  against  him  in  favor  of 
respondent  for  the  sura  of  $391.37,  and  for 
$51.15  coats.  The  reason  the  court  did  not 
enter  judgment  for  the  full  $500  was  because 
he  allowed  appellant  credit  on  some  pay- 
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ments  he  had  made  to  some  creditors  of  the 
company  but  refused  to  allow  him  credit 
for  the  full  $500  paid  by  him  in  September, 
although  the  court  found  that  all  of  that 
amount  was  paid  to  the  creditors  of  the  com- 
pany by  appellant  ^e  hare  carefully  con- 
sidered, all  of  the  evidence,  and  we  cannot 
see  how  the  court's  findings  and  Judgmmt 
can  be  sustained.  If  they  are  sustained.  It 
will  result  in  requiring  appellant  to  pay  a 
three-quarter  cent  assessment  on  his  shares 
of  stock  while  all  the  other  stockholders  are 
required  to  pay  only  a  one-half  cent  assess- 
ment on  theirs.  Such  an  unequal  burden 
should  not  be  imposed  upon  a  stockholder 
unless  it  la  clear  he  has  agreed  to  It  and 
that  it  is  in  compliance  with  law.  Suppose 
tbe  corporation  should  have  sued  appellant 
to  recover  th^  $1,000  assessment  Is  it  not 
clear  tliat  he  could  have  oftset  the  amount 
of  the  $500  which  he  l^d  advanced  for  the 
company  against  tbe  claim  of  $1,000?  The 
respondent  certainly  enjoys  no  ^hi^er  right 
against  appellant  than  the  corporation 
would  have  had. 

[2,  S]  Indeed,  in  our  Judgment,  the  respon- 
dent as  a  creditor  of  tbe  corporation  has  no 
cause  of  action  against  appellant  as  a  stock* 
holder  for  a  corporate  debt  imless  the  latter 
consented  to  be  sued.  There  Is  no  statute  in 
this  state  whereby  a  creditor  of  a  corpora- 
tion may  brln]^  an  action  directly  against  a 
stockholder  without  the  latter's  consent  to 
recover  upon  a  corx>orate  debt  Of  course, 
If  a  stockholder  Is  Indebted  to  the  corpora- 
tion, a  creditor  of  the  latter  may  sue  it  and 
In  that  action  may  garnishee  the  stockhold- 
er, and  thus  reach  the  money  the  stockholder 
owes  to  the  corporation;  but  a  creditor  may 
not  sue  a  stockholder  directly  and  obtain 
Judgment  against  him  because  he  Is  Indebted 
to  the  corporation.  Under  our  statutes  the 
private  property  of  the  stockholder,  if  so 
provided  in  the  articles,  is  not  liable  for  cor- 
porate debts.  Comp.  Laws  1907,  |  315, 
subdv.  11.  A  stockholder,  therefore,  may 
not  be  sued  by  a  corporation  to  recover  an 
unpaid  assessment  which  Is  levied  on  full- 
paid  stock  and  his  private  property  taken  to 
pay  the  assessment  In  view  that  the  pri- 
vate property  of  a  stockholder  does  not  be- 
come liable,  he  has  the  option  to  pay  the  as- 
sessment upon  his  full-paid  stock,  or  he  may 
forfeit  the  stock  or  so  much  thereof  as  may 
be  necessary  to  pay  the  assessment;  8u<!3i 
stock  to  be  offered  for  sale  at  public  sale. 
This  Is  so  because  under  our  statutes  (Comp. 
Laws  1907,  5  331,  as  construed  by  this  court 
In  Garey  v.  St  Joe  Min.  Co.,  32  Utah,  497, 
91  Pac.  369,  12  L.  B.  A.  [N.  S.]  554 ;  Nelson  v. 
Keith-O'Brien  Co.,  32  Utah,  396,  91  Pac.  80), 
all  assessments  on  full-paid  stock  are  volun- 
tary; that  is,  they  can  be  made  only  by 
and  with  the  consent  of  the  stockholder. 
Such  consent  may  be  expressed  In  the  ar- 
ticles of  incorporation,  as  Is  usually  done,  or 
It  may  be  given  as  was  done  in  this  caae. 
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But  whether  It  Is  given  In  one  way'  or  the 
other  the  legal  effect  Is  the  same,  namely, 
the  stockholder  has  the  option  either  to  pay 
the  assessment  or  forfeit  his  stock,  and  un- 
less he  consents  he  may  not  be  sued  In  the 
courts  to  recover  the  assessment  by  the  cor- 
poration, much  less  by  one  of  its  creditors. 
If  this  were  permitted,  the  statute  exempting 
the  stockholder's  private  property  would  be 
nuUiSed  by  the  courts.  Treating  this  case, 
therefore)  as  one  where  the  stockholder  has 
consented  to  be  sued — that  Is,  where  he  did 
not  timely  interpose  the  necessary  objection 
that  he  could  not  be  sued  to  recover  the  al- 
leged unpaid  assessment — yet.  In  so  treating 
it,  we  hare  been  forced  to  the  conclusion 
that,  as  .a  matter  of  both  fact  and  law,  the 
stockholder  in  this  case,  the  appellant  here, 
has  paid  in  full  the  one-half  cent  assessment 
on  his  stock  to  which  he  assented,  by  the 
payment  of  the  $500  in  September  and  the 
remaining  $500  in  October  following  when 
the  other  stockholders  paid  their  assess- 
ments. Assuming  therefore  that  he  has 
waived  all  other  objections  to  being  sued  by 
respondent,  yet  he  certainly  did  not  waive 
the  right  of  making  the  defense  of  payment. 
This  defense  was  open  to  him  under  all  cir- 
cumstances, and  If  he  had  consented  to  be 
sued  by  the  corporation  Itself  he  could  have 
successfully  defended  the  suit  on  that 
ground,  and  what  he  could  have  done  as 
against  it  he  certainly.  In  the  absence  of  an 
estoppel,  may  also  do  as  against  a  creditor 
of  the  corporation. 

For  the  reasons  stated,  the  judgment  can- 
not prevail.  It  Is  therefore  reversed,  and 
the  cause  remanded  to  the  district  court  of 
Sanpete  county,  with  directions  to  grant  ap- 
pellant a  new  trial  and  to  proceed  with  the 
case  in  accordance  with  the  views  her^ 
expressed.  Appellant  to  recover  costs. 

HcCABTY,  C.  J.,  and  STRAUP,  J.,  concnr. 


(44  Utab.  SCO) 

MELLEN  V.  VONDOR-HORST  BROS,  et  al. 
(Supreme  Court  of  Utah.    April  2,  1914.) 

1.  Appeal  and  Erbob  (S  750')— Questions 
Review ABLE—AssiQNJtKNTS  or  Ebrob— Suf- 

nclBNCT. 

Where  the  court's  ultimate  conclusions  dis- 
closed by  the  judgment  are  contrary  to  law  ap- 
plicable to  the  undisputed  facts,  appellant,  as- 
signing error  on  the  judgment,  may  have  the 
error  reviewed,  regardless  of  whether  he  may 
have  other  assignments  reviewed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
E^r,  Cent.  Dig.  SI  3074^-3083;   Dec  Dig.  { 

2.  UnmoiPAi.  Cobpobatioitb  <|  373*>— Im- 

PBOVEHEITT  CONTRACTS— LaB OB  ANn  MaTE- 

BiALs— Remedial  Statutes— Construction. 
Comp.  Laws  1907,  {  1400x,  authorbsing  any 
laborer  or  materialmen  of  a  contractor  of  any 
pablic  corporation  for  the  construction  of  any 
public  work  to  maintain  an  action  for  the  labor 
or  materials,  and  obtain  a  judgment  for  the 
amount  due  to  the  contrnctor,  is  a  remedial 
statute,  and  must,  in  furtherance  of  justice,  re- 


ceive a  liberal  construction  and  application  to 
accomplish  its  purpose. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  913 ;   Dec.  Dig.  % 

3.  Municipal  Cobpobations  (S  373*>— Cok- 
tract8  fob  public  buildinos— rlghis  ok 
Laborbbs  ano  Matxbialuen. 

The  action  authorized  by  Comp.  Laws  1007, 
S  1400z,  authorizing  actions  by  laborers  and  ma- 
terialmen of  contractors  of  scbool  districts  and 
other  public  corporations  for  public  work  to 
recover  judgment  not  in  excess  of  the  amount 
due  the  contractor,  is  one  to  reach  a  fund,  and 
ia  maintainable  without  first  obtaining  a  per- 
sonal judgment  against  the  contractor,  and 
without  obtaining  personal  service  on  the  con- 
tractor, who  Is  a  nonresident,  and  it  is  only 
necessary  to  show  that  a  part  of  the  contract 
price  is  unpaid  and  in  the  hands  of  the  public 
corporation. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  1  913;  Dec.  Dig.  | 
373.*] 

4.  Municipal  Cobpobations  (8  873*)— Lia- 

BILITr  OF  SUBETT. 

Where  the  surety  of  a  contractor  of  a  school 
district  for  the  erection  of  a  school  bnildiug 
agreed  to  perform  the  contract  on  tile  abandon- 
ment of  the  work  by  the  contractor,  and  ap- 
plied latx>r  and  materials  furnished  the  con- 
tractor for  the  building,  the  contract  was  not 
abandoned,  but  the  surety  took  the  place  of  the 
contractor,  and  the  laborers  and  materialmen 
of  the  contractor  could,  under  Comp.  Laws  1907. 
§  1400z,  recover  the  amount  due  from  the  dis- 
trict under  the  contract,  and  thereby  satisfy 
their  claims. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  f  913:  Dec.  Dig.  | 
373.*1 

B.  MuNiciPAi.  Cobpobations  (8  373*)— Lia- 

BILITT  OP  SUBETT. 

One  furnishing  labor  or  materials  In  the 
erection  of  a  building  of  a  public  corporation 
need  only,  when  seeking  judgment  under  Comp. 
Laws  1907,  8  1400x,  for  the  amount  due  from 
the  public  corporation  to  the  contractor,  allege 
and  prove  the  making  of  the  contract  for  the 
work  and  that  be  furnished  labor  and  material 
for  the  contractor  In  the  erection  of  the  build- 
ing, that  same  has  not  been  paid  for,  and  that 
a  part  of  the  contract  price  remains  in  the 
hands  of  the  public  corporation,  and  he  may 
then  obtain  relief,  though  the  contractor  aban- 
doned the  work  and  his  surety  completed  It  ac- 
cording to  the  contract 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorporatifMU,  Cent  Dig.  |  913;  Dec  Dig.  | 
373.*] 

6.  Municipal  Cobpobationb  (}  873*)— Lia- 
bility OF  SUBETT. 

One  seeking  judgment  under  Comp.  Laws 
1907,  §  1400s,  for  labor  and  materials  furnish- 
ed in  the  erection  of  a  public  building  need  not, 
as  against  the  contractor's  surety,  allege  that 
certificates  of  the  architect,  provided  for  in  the 
contract  were  issued,  I^ecause  his  claim  is  based 
on  the  statute  and  not  on  the  contract. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  913;  Dec.  Dig.  1 
373.*] 

Appeal  from  District  Court,  Salt  Lake 
County;  T.  D.  Lewis,  Judge. 

Action  by  Joseph  W.  Mellen  against  Von- 
dor-Horst  Bros,  and  others.  From  a  jadg- 
ment  of  dismissal  rendered  after  the  sus- 
taining of  a  demurrer  to  the  complaint  in- 
terposed by  defendant  the  Fidelity  &  Deposit 
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Company  of  Maryland,  plaintiff  appeals.  Be- 
vened  and  remanded,  with  dlrecttona. 

Stewart,  Stewart  &  Alexander,  of  Salt 
take  City,  for  appellaot.  Pierce,  Critchlow 
A  Barretie,  of  Salt  Lake  City,  for  respond- 
ents. 

FBICK,  J.  Joseph  W.  Mellen,  the  appel- 
lant, commenced  this  action  against  Vondor* 
Horst  Bros.,  a  corporation,  hereafter  called 
the  contractor,  and  against  the  board  of  edu- 
cation of  Salt  Lake  City,  hereafter  designat- 
ed respondent,  to  recover  the  value  of  labor 
and  material  which  it  Is  conceded  he  per- 
formed and  famished  the  contractor  for  the 
Gonstrnctlon  of  a  certain  school  building  for 
respondent,  as  hereinafter  stated.  AK>eUant 
also  made  the  Fidelity  &  Deport  Company 
of  Maryland,  hereafter  called  surety  compa- 
ny, a  party  to  the  action,  but  the  court  sus- 
tained the  demurrer  of  the  surety  company 
to  the  complaint  against  it.  and  thus  the 
surety  company  went  out  of  the  case;.  No 
■errlce  was  obtained  upon  the  contractor, 
which  la  a  nonresident  corporation  of  and 
absent  from  the  state  of  Utah.  It  is  not 
necessary  to  refer  to  the  pleadings.  The  re- 
spondent and  the  surety  company  were  rep- 
resented by  the  same  counsel  In  the  court  be- 
low. The  facts  are  really  quite  simple  and 
are  not  In  dispute. 

On  or  about  November  2,  1908,  the  respond- 
ent entered  Into  a  written  contract  with  the 
emtractor  whereby  the  latter  agreed  to  erect 
and  complete  a  certain  school  building  in 
Salt  Lake  City  for  the  agreed  price  of  $71,- 
000.  One  of  the  conditions  of  said  contract 
was  that  said  contractor  should  famish  a 
bond,  as  required  by  oar  statute,  for  the 
snm  of  <36,Q00,  conditioned  for  the  faithful 
performance  of  said  contract,  and  the  sure- 
ty company  executed  and  delivered  the  bond 
aforesaid.  After  the  contract  and  bond  had 
been  executed  and  delivered,  the  contractor, 
in  pursuance  of  said  contract,  employed  the 
appellant  to  make  the  excavation  for  the 
basement  of  the  school  buUdlng  and  to  fur- 
nish some  sand  and  gravel,  all  of  which  was 
to  be  used,  and  which  it  is  conceded  was 
used,  in  the  construction  of  said  building, 
and  which  excavation  and  material  is  coa- 
ceded  by  respondent  to  be  of  the  value  of 
$2,148.45,  and  that  all  was  used  in  the  con- 
struction of  said  school  building.  After  the 
excavation  had  been  made  and  the  material 
famished  as  aforesaid,  and  some  trees  had 
been  removed  from  the  building  site,  the  con- 
tractor proceeded  no  farther  with  the  con- 
tract The  respondent,  on  the  6th  day  of 
April,  1909,  using  the  language  of  Its  counsel, 
"after  repeated  efforts  to  locate"  the  con- 
tractor, terminated  its  employment  under 
the  contract.  Immediately  after  terminating 
the  employment  of  the  contractor  under  said 
coLuact,  respondent  wrote  the  surety  com- 
JHU  I  as  follows :  "The  board  of  education 
•f  Salt  Lake  City,  Utah,  on  the  evening  of 


the  6th  day  of  April,  1909,  at  a  regular  ses- 
slon  of  said  board  passed  a  resolution  ter- 
minating the  employmmt  of  Tondor-Horst 
Brothers,  a  corporation,  under  that  certain 
contract  made  and  entered  Into,  by  and  be* 
tween  said  Voodor-Horst  Brothers,  a  corpo- 
ration, with  the  said  board  on  the  2d  day  of 
November,  1908,  a  copy  of  wU^  resolution  la 
herewith  served  upon  yoa,  together  with  a 
copy  of  the  certlAcate  of  said  ardiitect  made 
on  said  6tb  day  of  AprU.  1909.  The  said 
board  will  therefore  proceed  in  accordance 
with  artide  6  of  said  contract  to  complete 
the  woA  Indnded  la  said  contract." 

The  surety  company  on  April  17, 1909,  re- 
plied to  said  letter  as  follows:  "As  sarety 
upon  the  bond  of  said  Yondor-Borst  Bros; 
we  herein  offer  to  undertake  the  oonstme* 
tion  and  completion  of  the  sidd  Jefferson 
school  In  accordance  with  the  terms  and 
condition  of  the  contract  glvcsi  by  yon  to 
said  Vondor-Etorst  Bros,  and  In  accordance 
with  the  plans  and  speetflcatlons  referred  to 
In  said  contract  We  will  place  a  reliable 
contractor  upon  tiie  work  and  rush  the  aame 
to  completion.  AH  payment*  speckled  to  the 
Voitdor^Hont  oonfroof  ihaU  be  made  to  ut 
(at)  they  become  due  and  we  vHtt  eettle  with 
the  contractor.*'    (Italics  oats.) 

On  the  19tb,  two  days  thereafter,  the  re- 
spondmt  aoc^ted  the  proposition  <tf  the 
surety  company  by  adopting  the  following 
resolution:  "Beaolved:  (1)  That  the  said 
offer  made  by  tho  Udellty  &  Deposit  Com- 
pany of  Maryland,  the  surety  as  aforesaid, 
be  and  the  same  la  hereby  accepted,  and  the 
said  Fidelity  &  Deposit  Company  of  Mary- 
land Is  hereby  given  the  right  to  enter  upon 
the  lands  and  premises  upon  which  the  build- 
ing under  said  contract  is  to  be  constructed 
and  take  possession  of  all  materials,  tools, 
and  appliances  thereon;  (2)  that  all  sums 
of  money  payable  under  said  contract,  as 
the  same  become  due  and  payable,  as  there- 
in set  forth,  shall  be  made  to  the  said  Fideli- 
ty &  Deposit  Company  of  Maryland  at  Salt 
Lake  City,  Utah,  and  in  accordance  with  the 
terms  and  conditions  of  said  contract" 

The  employment  of  the  contractor  was  ter- 
minated by  respondent  pursuant  to  certain 
provisions  contained  In  the  contract,  which 
are  as  follows:  "Article  5.  Should  the  con- 
tractors at  any  time  refuse  or  neglect  to  sup- 
ply  a  sufficiency  of  properly  skilled  workmen, 
or  of  materials  of  the  proper  quality,  or  fall 
In  any  respect  to  prosecute  the  work  with 
promptness  and  diligence,  or  fall  in  the  per- 
formance of  any  of  the  agreements  herein 
contained,  such  refusal,  neglect  or  failure  be- 
ing certified  by  the  architects,  the  owner 
shall  be  at  liberty,  after  three  days'  written 
notice  to  the  contractors,  to  provide  all  such 
labor  or  materials  and  deduct  the  cost  there- 
of from  any  money  then  due  or  thereafter  to 
become  due  the  contractors  under  this  con- 
tract ;  and  if  the  architects  shall  certify  that 
BuclL  refusal,  neglect  or  failure  is  sufficient 
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gronnd  for  snch  action,  tbe  owner  shall  also 
be  at  liberty  to  terminate  die  empIoTment  of 
the  contractors  for  the  work  and  to  enter 
upon  the  premises  and  take  possession,  for 
the  purpose  of  completing  the  work  Indnded 
under  this  contract,  of  all  materials,  tools 
and  appliances  thereof  and  to  employ  any 
other  person  or  persons  to  finish  the  work 
and  to  provide  the  materials  therefor;  and 
in  case  of  snch  discontinuance  of  the  employ- 
ment of  the  contractors  they  shall  not  be 
entitled  to  receive  any  farther  payment  un- 
der this  contract  until  such  work  shall  be 
wholly  finished,  at  which  time,  if  the  unmid 
balance  of  the  amount  to  be  paid  under  this 
contract  shall  exceed  all  expenses  incurred 
by  the  owner  In  finishing  the  work  such  ex- 
cess shall  be  paid  by  the  owner  to  the  con- 
tractors, bat  if  eald  expenses  shall  exceed 
said  unpaid  balance  the  contractors  shall 
pay  the  difference  to  the  owner.  The  ex- 
penses incurred  by  the  owner,  as  her^  pro- 
vided, either  for  furnishing  materials  or  for 
finishing  the  work,  and  any  damage  Incurred 
through  said  default,  shall  be  audited  and 
certlfled  by  the  ardiltects,  whose  certificates 
thereof  shall  be  conclusive  upon  the  parties." 

The  surety  company,  pursuant  to  the  reso- 
lution, and  with  the  consent  of  the  respond- 
ent, and  In  accordance  with  the  terms  and 
condition  of  the  contract  entered  Into  be- 
tween the  contractor  and  the  respondent, 
erected  and  completed  said  school  building 
according  to  the  plans  and  specifications,  and 
in  doing  80  used  the  excavation  made  by  ap- 
pellant, and  also  used  the  material  furnish- 
ed by  him,  and  received  from  respondent  cer- 
tain payments  in  accordance  with  the  terms 
of  the  contract  It  also  did  some  extra  work 
for  which  it  was  allowed  extra  pay.  The 
surety  company.  In  completing  said  school 
building,  however,  expended  considerable 
more  money  than  the  contract  price,  for 
whldi  it  has  received  nothing.  While  the 
building  was  In  process  of  construction,  and 
after  the  surety  company  had  appropriated 
appellant's  labor  and  material,  he,  pursuant 
to  Comp.  Laws  1907,  §  1400x,  to  which  we 
shall  refer  hereafter,  filed  a  claim  with  re- 
spondent for  the  amount  claimed  by  Iilm, 
and  asked  that  his  claim  be  paid  out  of  the 
money  due  on  the  contract  In  view  of  said 
claim,  respondent  withheld  from  the  contract 
price  approximately  $4,000,  so  that,  in  case 
it  shall  be  held  by  the  courts  that  appellant's 
claim  should  be  paid  out  of  the  money  due 
on  the  contract,  such  might  bfe  done  without 
barm  to  respondent.  The  $4,000  is  still  In 
the  hands  of  respondent  and  is  by  It  held 
until  it  is  determined  whether  It  Is  all  to  be 
paid  to  the  sure^  company  or  part  thereof 
to  ai^ilant  In  payment  of  his  claim. 

The  district  court,  it  seems,  proceeded  on 
the  theory  that  in  view  that  there  was  no 
privity  of  contract  between  appellant  and  the 
surety  company,  and  further  that  in  its  bond 
It  had  not  obligated  itself  to  pay  any  claims 


against  or  obligations  assamed  by  the  con- 
tractor, for  those  reasons  appellant  had  no 
cause  of  action  against  the  surety  company. 
The  court  further  held  that  there  was  noth- 
ing due  from  the  respondent  to  the  contrac- 
tor upon  the  contract,  and  that  for  that  rea- 
son appellant  cannot  recover,  against  re- 
spondent under  section  1400z,  whlcli,  so  far 
aa  material  her^  is  as  follows:  "Any  person 
partnership,  or  corporation  who  haa  done 
work  or  labor  or  furnished  nutterials  to  any 
principal  contractor  for  the  construction  or 
repair  of  any  public  work  of  any  character 
for  any  county,  town,  dty,  vUIage,  or  school 
district,  may  maintain  an  action  therefor  In 
the  county  In  which  snCh  work,  labor,  or  ma- 
terials wm  done  or  famished,  a^inst  sncli 
principal  contractor  and  such  county,  town, 
city,  village,  or  school  district  jointly,  for 
the  recovery  thereof;  but  no  judgment  shall 
be  rendered  against  any  defendant  therein, 
other  than  such  principal  contractor,  for  any 
amount  greater  than  the  amount  due  from 
it  to  sudi  principal  contractor  at  the  time 
of  the  commencement  of  sudi  action.  Suci^ 
county,  town,  city,  village,  or  school  district, 
when  served  with  summons  in  any  such  ac- 
tion, may  give  notice  thereof  to  such  princi- 
pal contractor,  and  on  so  doing  need  not 
further  defend  such  action.  On  rendition  of 
Judgment  in  such  action  against  such  princi- 
pal contractor,  the  court  may  also  render 
Judgment  against  such  county,  town,  city,, 
village,  or  school  district  for  the  amount  due 
from  it  to  such  principal  contractor  at  the 
time  of  the  comm^cement  of  such  action, 
or  for  a  sufficient  amount  to  pay  the  judg- 
ment recorded  against  the  principal  con- 
tractor, and  payment  thereof  shall  discharge 
its  indebtedness  to  snch  prindpal  contractor,, 
in  the  amount  so  paid," 

The  court  therefore  dismissed  appellant's^ 
complaint  and  denied  him  any  relief,  and  he 
appeals. 

|1]  At  the  threshold  we  are  met  with  re-- 
spondent's  counsel's  contentions  that  in  view 
of  the  record,  there  is  nothing  before  us  for 
review.  Without  now  setting  forth  the  ac- 
tual state  of  the  record.  It  must  suffice  to- 
say  that  appellant  has  assigned  error  in  the 
Judgment  and  now  Insists  that  the  court 
erred  in  entering  the  Judgment  or  decree 
appealed  from  against  liim.  The  ultimate 
conclusions  of  the  court  are  refiected  In  the 
Judgment  and,  if  those  conclusions  are  clear- 
ly contrary  to  the  law  which  Is  applicable 
to  the  undisputed  facts,  then  ttie  Judgment 
Is  erroneous,  and  the  appellant  having  as- 
signed error  upon  it,  has  a  right  to  have  that 
error  reviewed,  regardless  of  whether  he  la 
also  entitled  to  have  bis  other  assignments 
reviewed  or  not  Counsel's  contratlona, 
therefore,  cannot  prevaiL 

[1]  The  rights  of  appellant  against  the 
fund  in  question,  as  well  as  the  remedy 
which  shall  be  applied,  must  be  determined 
upon  equitable  prindpies  rather  than  upoa 
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strict  legal  rules.  The  statute  we  have  quot- 
ed la,  in  and  of  Itself,  highly  remedial,  and 
must  thus,  in  furtherance  of  justice,  receive 
•  liberal  construction  and  application  so  as  to 
accomplish  ita  real  object  and  purpose.  Be- 
fore the  statute  was  enacted,  those  who  fur- 
Dished  materials  or  performed  labor  for  any 
ctrntiactor  on  any  public  building  or  etruc- 
tnre  wore  required  to  look  for  their  compen- 
sation to  Uie  contractor  who  constructed  the 
hollding  or  structure  alone. 

[S]  Under  the  statute,  however,  any  per- 
son who  has  furnished  any  oiaterlals  or  has 
performed  any  labor  for  such  contructor  for 
the  constmctioo  of  such  building  may,  at 
any  time  before  the  contract  pilce  has  been 
fully  paid,  bring  an  action  setting  forth  the 
f(»eK0liic  facts,  and,  If  anythlug  is  due  from 
such  contractor  to  such  person  for  such  ma- 
terials or  labor,  the  latter  may  obtain  pay 
directly  from  the  fund  held  by  the  public 
corporation  for  which  the  building  is  con- 
strocted  to  the  extent  that  there  Is  anything 
in  the  bands  of  such  corporation  which  Is 
doe  on  the  contract  Under  the  statute, 
where  a  contract  Is  conceded,  the  only  two 
questions  to  be  determined  are:  (1)  Is  there 
anything  doe  by  the  contractor  to  the  claim- 
ant for  materials  furnished  or  labor  perform- 
ed for  the  <:onstmctioa  of  the  public  build- 
ins  OT  structure?  And  (2)  was  there  any 
part  of  the  contract  price  In  the  hands  of  the 
public  corporation  at  the  commencement  of 
snch  action  which  is  to  be  paid  on  the  con- 
tract? Under  this  statute,  It  Is  oitlrely  im- 
material whether  the  building  costs  the  con- 
tractor more  or  less  than  the  contract  price, 
niat  Is,  the  claimant's  rights  to  recover 
against  the  fund  does  not  depend  on  whether 
the  contractor  makes  any  profit  on  the  build- 
ing or  not  In  the  case  at  bar  the  question 
of  appellant's  right  to  recover,  It  seems,  was 
in  the  district  court  controlled  by  the  fact 
that,  after  he  had  furnished  the  materials 
and  performed  the  labor,  the  contractor,  who 
had  defaulted  and  thus  had  not  complied 
with  the  provisions  of  its  contract,  had 
abandoned  the  contract  Immediately  after 
the  materials  and  labor  in  question  were 
famished.  Having  abandoned  the  contract, 
it  Is  contended  by  the  respondent,  and  the 
court  so  held,  that  It  was  not  Indebted  to 
the  contractor  In  any  amount  whatever,  and, 
not  being  so  indebted,  no  recovery  could  be 
had  by  appellant  uoder  the  statute.  Wheth- 
«  this  conclusion  Is  sound  depends  altogeth- 
er nppn  whether,  under  the  undisputed  facts 
and  circumstances  of  this  case,  appellant 
may  or  may  not  have  recourse  against  the 
fond  In  the  hands  of  respondent  which 
should  by  it  be  paid  as  part  of  the  contract 
price  agreed  on  in  the  contract  As  we  con- 
strue the  statute,  the  action  therein  contem- 
plated is  one  by  which  a  fund  Is  to  be  reach- 
ed rather  than  one  in  which  a  personal  judg- 
ment  Is  intended  to  be  obtained  against  any 
one,  except,  possibly  the  contractor.  In  our 
Judgment  It  la  not  essential  that,  in  the  ac- 


tion provided  for  In  the  statute,  the  person 
brln^g  it  and  claiming  a  part  or  all  of  the 
fund  in  question  shall  first  obtain  personal 
service  on  the  contractor,  or  tbat  a  person- 
al Judgment  be  first  obtained  against  him  be- 
fore recourse  may  be  had  against  the  fund 
in  the  hands  of  the  owner  of  the  building.  In 
case  such  personal  service  cannot  be  mf^de 
within  the  state  of  Utah;  but  It  Is  enough 
If  It  be  shown  that  the  claimant  has  fur- 
nished materials  or  performed  labor  for  the 
contractor  for  the  construction  of  a  public 
building  or  structure,  and  that  there  was  a 
part  or  all  of  the  contract  price  still  unpaid 
and  in  the  bauds  of  the  owner  of  the  build- 
ing or  structure  when  the  action  was  com- 
menced, and  that  persoual  service  could  not 
be  made  upon  the  contractor. 

This  case  aCtords  a  striking  Illustration  of 
both  the  Justice  and  utility  of  such  a  con- 
struction. Here,  notwithstanding  the  fact 
that  the  statute  (Comp.  Laws  1907,  S  1952), 
pursuant  to  which  the  building  contract  was 
entered  Into,  provides  that  the  respondent 
Is  required  to  enter  into  a  contract  with  a 
"responsible  bidder,"  It  actually  entered  Into  a 
contract  with  a  foreign  corporation  which,  It 
seems,  was  hopelessly  insolvent  If  not  at  the 
time  the  contract  was  entered  Into,  at  least 
shortly  thereafter.  Moreover,  this  for^gn 
coriwratlon  was  one  of  which  it  seems  appel- 
lant knew  nothing,  and  with  which  It  had  no 
means  of  communicating,  and  of  whose 
whereabouts,  for  some  time  before  its  em- 
ployment under  the  contract  was  terminated, 
respondent  according  to  its  own  statements, 
knew  nothing,  and,  for  aught  that  is  made  to 
appear,  never  knew  anything  concerning  Its 
whereabouts  thereafter.  If,  therefore,  the 
respQQdent  had  no  means  of  communicating 
with  its  own  contractor,  which  It  tacitly  at 
least  held  out  as  being  financially  and  oth- 
erwise responsible  by  awarding  the  contract 
to  It  why  should  a  claimant  under  the  stat- 
ute be  compelled  to  obtain  personal  service 
u[>on  such  a  contractor  before  he  may  have 
recourse  to  the  fund  in  the  hands  of  respond- 
ent which  remained  unpaid  on  the  contract 
price  of  the  contract  under  which  the  claim- 
ant furnished  the  materials  and  performed 
the  labor,  all  of  which  was  used  in  the  build- 
ing which  was  constructed  under  the  con- 
tract? Again,  for  aught  that  appears  here, 
the  insolvent  condition  of  the  contractor  may 
have  resulted  in  a  dissolution  of  that  corpo- 
ration. In  view  of  all  these  contingencies, 
which  may  arise  in  any  case,  we  do  not  thluli 
It  was  contemplated  by  the  statute  that  a 
claimant  should  be  required  to  obtain  [>erson- 
al  service  upon  a  nonresident  defaulting,  and, 
perhaps,  defunct  corporation  before  the  for- 
mer can  be  given  any  relief  against  the  fund 
in  the  hands  of  the  owner  of  the  building  con- 
structed under  the  contract  It  abundantly 
appears  from  this  record  that  appellant  could 
not  obtain  personal  service  upon  the  con- 
tractor, and  it  is  conceded  upon  all  hands 
that  leqiwndent  stiU  held  a  portion  of  the 
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contract  price,  and  more  than  sufficient  to 
pay  appellant's  claim.  It,  therefore,  appel- 
lant may  obtain  relief  under  the  statute,  the 
mere  fact  that  he  did  not  obtain  personal 
service  upon  the  contractor  does  not  stand 
in  bis  way. 

[4]  The  question,  however,  next  arises: 
Which  one,  the  contractor  or  the  surety  com- 
pany (which  stands  in  the  shoes  of  the  con- 
tractor for  the  purposes  of  this  case),  is,  for 
the  purpose  of  claiming  the  fund,  to  be  re- 
garded as  the  contractor  under  the  statute? 
It  is  not  a  case  where,  after  a  contractor  had 
defaulted  and  abandoned  his  contract,  a  new 
contract  Is  entered  Into  with  a  dlCFerent  con- 
tractor. In  this  case  the  surety  company  be- 
came the  alter  ego  of  the  contractor.  In 
our  judgment  Its  relation  to  the  contract 
and  the  contractor,  in  law,  was  akin  to  that 
of  an  assignee  who  assumes  to  perform  the 
terms  of  a  contract  unconditionaUy  in  condd- 
eratlon  of  receiving  the  fruits  thereof.  The 
surety  company  stepped  into  the  shoes  of 
the  contractor  and  did  precisely  what  the  lat- 
ter bad  agreed  to  do — ^no  more,  no  less — 
to  comply  with  the  precise  terms  and  condi- 
tions of  the  contract.  No  new  contract 
was  entered  into.  No  dianges  were  made  in 
the  existing  one,  except  that  the  surety  com- 
pany stepped  into  the  shoes  of  the  default- 
ing contractor.  The  surety  company  having 
thus  succeeded  to  all  of  the  rights  and  privi- 
leges provided  for  in  the  contract.  It  must 
also  be  deemed  to  have  assumed  all  of  its 
burdens  Imposed  by  the  statute,  so  tar,  at 
least,  as  such  burdens  were  a  part  of  the 
thing  which  was  to  be  accomplished  under 
the  contract  This,  in  our  judgment,  was 
the  view  entertained  by  the  surety  company 
when  It  wrote:  "All  payments  specified  In 
the  Vondor-Horst  contract  shall  be  made  to 
us  (as)  they  become  due,  and  we  wlU  set- 
tle with  the  contractor."  Here  we  have  a 
recognition  ot  the  1^1  principle  that,  al- 
though in  strict  compliance  with  the  terms 
of  the  contract  there  may  perhaps  be  noth- 
ing due  tbe  contractor  from  the  respondent, 
yet,  notwithstanding  that  fact,  there  may  be 
something  due  or  become  due  to  it  under  the 
statute  for  materials  furnished  or  labor  per- 
formed which  the  surety  company  appro- 
priated to  Its  own  use  and  benefit,  and  which 
became  a  part  of  the  building  which  It  agreed 
to  erect  and  complete.  By  what  is  said  by 
the  surety  company  it  Is  assumed,  and  we 
think  correctly  so,  that.  In  view  of  the  con- 
tractual relations  existing  between  respond- 
ent and  the  contractor,  there  may  have  been 
no  legal  obligation  on  the  part  of  the  former 
to  pay  the  latter  anything,  yet  as  between 
the  surety  company  and  the  contractor  the 
ease  might  possibly  be  different.  If,  there- 
fore, the  surety  company  appropriated  labor 
and  materials  tumtshed  for  the  building  in 
question,  which  materials  and  labor  were  not 
paid  tor,  although  obtained  at  the  request  of 
the  contractor,  why  should  it  not  be  held 
that  the  surety  company,  under  the  peculiar 


tacts  of  this  case,  must  yield  its  daim  to 
the  fund  as  against  all  such  materials  and 
labor  whidi  it  appropriated  and  used  in  the 
construction  of  the  building?  Why,  in  ad- 
Justing  its  claims  against  the  contractor  In- 
to tbe  shoes  of  wbidtx  it  stepped,  may  It  not 
receive  credit  tor  all  such  payments  from 
It?  It  that  is  not  the  proper  method  ot  ad- 
Justing  such  claims,  then  it  most  toUow  that 
tbe  surety  company  may  recoup  its  losses. 
It  any,  by  appropriating  the  labor  and  ma- 
terials which  were  furnished  to  complete 
the  contract  but  not  paid  tor.  Could  any- 
thing be  more  glaringly  nnjast  and  inequi- 
table, and  would  not  such  a  course,  if  up- 
held, practically  nullity  the  statute,  and  es- 
pedally  so  In  a  case  where  the  contractor  is 
a  foreign  corporation  which  is  -wholly  Insol- 
vent and  defunct?  Tbe  surety  company  hav- 
ing entered  the  arena  In  this  action  as  a  ^d- 
iator  participating  in  the  struggle  tor  the 
purpose  of  obtaining  some  ot  the  spoils,  it 
cannot  now  maintain  t^e  high  ground  ot  a 
mere  sponsor  for  one  ot  the  parties.  In  which 
sltnatlon  it  had  the  right  to  insist  upon  a 
strict  and  exact  compliance  with  all  tbe  con- 
ditions and  proTlrions  ot  the  contract  be- 
tween respondent  and  the  contractor.  If  it 
desired  to  maintain  Its  advantage  aa  surety 
or  indemnitor.  It  should  have  permitted  the 
respondent  either  to  complete  the  bnlldlns 
Itself  or  readvertise  for  bids  to  complete  the 
same.  Whether,  under  the  statute,  respond- 
ent could  legally  have  completed  the  bnild- 
Ing  without  readvertislng  for  bids  over  Ob- 
jection may  well  be  doubted  under  the  au- 
thorities. Upon  that  question,  however,  we 
express  no  opinion.  See  Olty  of  Chicago  t. 
Hanreddy,  211  111.  30-33,  71  N.  E.  834. 

Assuming,  however,  tiiat  respondent  had 
completed  the  building,  the  surety  company 
would  have  been  liable  on  Its  bond  only  for 
the  excess  over  the  contract  price,  If  any, 
that  respondent  would  have  been  compelled 
to  pay  to  complete  the  building  in  accordance 
with  the  terms  of  the  contract ;  and,  if  a  new 
contract  had  been  let,  then  for  the  difference, 
if  any,  between  the  contract  price  of  the  new 
contract  and  the  old  contract  price,  if  the 
former  was  In  excess  of  the  latter.  In  the 
latter  event  the  respondent  would,  under  the 
statute,  again  have  been  required  to  obtain  a 
new  bond  for  the  faithful  performance  of  the 
second  contract,  and  the  surety  company 
could  safely  have  paid  the  difference,  if 
any,  as  above  Indicated,  and  then  would 
have  been  discharged  from  all  obligations  un- 
der Its  bond.  If,  however,  new  bids  had  been 
called  for,  there  would  have  been  an  entire- 
ly new  contract,  and  no  doubt,  under  sudi 
circumstances,  In  view  of  the  stipulations  In 
the  first  contract,  which  would  have  been 
entirely  abandoned  by  all  the  parties,  the  ap- 
pellant's only  remedy  would  have  been 
against  the  contractor.  In  view  of  what  was 
done,  however,  the  contract  In  question  was 
not  abandoned  at  all,  but  was  kept  allv^ 
and  Its  terms  and  conditions  were  perform- 
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«d  b7  the  surety  company  Instead  of  by  tiie< 
contractor.  In  performing  them  (that  is,  la 
const  nictlng  the  building),  the  surety  compa- 
ny appropriated  and  used  materials  and  la- 
bor which  had  been  obtained  Cor  the  purpose 
of  completing  the  contract,  but  which  had 
not  been  paid  for  by  the  contractor.  So  long 
as  the  sorety  company  merely  sustained  the 
celadon  of  a  anrety.  and  so  long  aa  it  claim- 
ed neither  part  nor  ahare  in  the  fruits  arla- 
ing  out  of  the  contract.  It  could  say:  **I  am 
under  no  obligation  to  pay  for  materials  or 
labor  furnished  my  principal,  dnce  I  did  not 
undertake  to  do  so."  How  can  it  now  claim 
that  no  one  can  prefer  any  claim  against  the 
fund  in  the  hands  ot  respondent  for  labor 
and  materials  which  the  snre^  company  ap- 
propriated to  its  own  use,  and  which  were 
need  for  the  purpose  of  completing  the  very 
contract  which  gives  rise  to  the  fund  In 
question?  Why  does  not  the  claim  of  appel- 
lant oome  squarely  within  the  sidrlt,  if  not 
within  the  very  letter  of  section  1400x?  We 
think  that,  ao  far  as  the  fund  is  concerned, 
under  the  statute  the  claim  of  the  surety 
company  stands  precisely  the  same  aa  would 
the  claim  of  the  contractor. 

lliat  the  contract  in  question,  under  the 
drcumstancea,  waa  not  abandotied  la,  we 
think,  made  quite  dear  In  the  following  cas- 
es; Murphy  t.  Buckman,  66  N.  T.  297;  Craw- 
ford T.  Becker,  13  Hud  (N.  Y.)  875;  OlUen 
T.  Hubbard.  2  HUt  (N.  Y.)  303. 

If  we  pass  now  to  a  consideration  of  the 
case  upon  general  principles  of  law  and 
equity,  we  again  arrive  at  the  conclusion 
that  the  surety  company,  under  the  peculiar 
Cacts  and  circumstances  of  this  case,  cannot 
mccessfully  claim  the  entire  fund  as  against 
appellant's  claim.  While  the  law  Is  well 
settled  that,  under  a  contract  and  bond 
anch  as  were  entered  into  between  the  con- 
tractor aod  respondent  and  between  it  and 
the  surety  company,  the  latter  was  not  liable 
on  the  bond  for  any  materlala  or  labor  not 
paid  for  by  the  contractor,  although  the 
same  was  used  In  the  building,  yet  it  seems 
such  is  not  the  law  where,  as  here,  the  bonds- 
man steps  into  the  shoes  of  the  defaulting 
contractor  and  assumes  the. performance  of 
the  contract  The  law  in  that  regard  Is 
tersely,  and  we  think  correctly,  stated  In  6 
Cyc.  83,  in  the  following  words:  "On  default 
of  the  builder  (contractor),  in  cases  where 
the  contract  requires  him  to  pay  for  all  la- 
bor and  material  furnished,  a  right  of  ac- 
tion directly  against  the  sureties  accrues  to 
impald  laborers,  materialmen,  and  subcdn- 
tractors ;  in  the  absence,  however,  of  the  pro- 
vision the  sureties  are  not  liable,  unless  they 
bave  completed  the  building  on  his  default, 
aod  under  an  agreement  with  falm  collected 
the  price  from  the  owner." 

We  have  already  called  attention  to  the 
fact  that  the  surety  company  insisted  that 
the  whole  contract  price  should  be  paid  to 
IL  Such  was  done  with  the  exception  of  the 


M>000  whldi  Is  now  held  by  rrapondent 
and  which  is  held  by  it  for  no  other  reason 
eze^t  to  await  the  final  result  of  this  ac- 
tion. In  view  of  the  law  as  we  have  quoted 
it  from  Cyc,  we  again  ask:  Why  should 
not  appellant  auccesafulliy  iuTtdce'  the  aid  of 
the  court  to  obtain  so  much  of  the  contract 
price  aa  remained  In  the  hands  of  respond- 
ent when  this  actl<m  was  commenced  and 
88  shall  be  necessary  to  pay  Ida  dalm  in 
case  it  be  found  that  the  claim  Is  reasonable 
and  Just?  To  limit  Uie  recovery  of  appel- 
lant to  the  amount  still  in.  the  hands  of  re- 
spondent, under  the  statute,  in  no  way  ctm- 
fiicta  with  the  rule  that  a  surely  is  not  lia- 
ble for  the  debts  of  the  contractor.  So  far 
as  respondent  is  concerned,  it  has  conceded 
the  claim  1»  be  both  reasonable  and  Just, 
but,  in  view  of  the  ruling  of  the  district 
court  In  sustaining  its  demurrer,  the  surety 
company  has  not  had  the  opportunity  to 
test  the  reaaonableneaa  of  appellant's  claim 
against  the  fund. 

[I]  This  brings  as  to  the  last  phase  of 
this  controversy.  While  it  to  true  that  we 
cannot,  on  this  appeal,  review  the  court/s 
ruling  on  the  demurrer,  interposed  by  the 
surety  company  against  the  complaint  filed 
against  it  and  reverse  the  judgment  upon 
that  ground,  yet  in  view  that  the  court  has 
proceeded  and  has  made  rulings  that  are 
clearly  contrary  to  law,  and  in  view  that 
such  rulings  directly  affect  the  Judgment, 
and  for  that  reason  the  same  must  be  re- 
versed, we  may  indicate  our  view  of  the  law 
upon  the  questions  involved.  The  court 
seems  to  have  proceeded  upon  the  theory 
that,  before  the  appellant  may  make  the 
surety  company  a  party  to  this  proceeding, 
he  must  set  forth  a  cause  of  action  such  as 
win  entitle  him  to  a  personal  Judgment 
dgaiast  it,  and  the  same  theory  was  adopted 
with  regard  to  respondent  If  Clore  v.  John- 
son (Ky.)  66  S.  W.  5,  shall  be  taken  as  an 
authority,  then  it  seems  appellant  would  be 
entitled  to  a  judgment  against  the  surety 
company.  In  that  case  the  contractor,  who 
had  agreed  to  construct  two  houses,  default- 
ed, and  one  of  the  materialmen  then  stepped 
in  and  undertook  to  complete  the  contract 
Just  what  the  surety  company  undertook  to 
do  in  tbls  case,  with  the  exception  that  the 
surety  company  here  formally  and  expressly 
agreed  to  comply  with  all  the  conditions  of 
the  contract.  In  completing  the  two  houses, 
the  materialman  aforesaid  made  use  of  some 
of  the  material  which  had  been  furnished  by 
a  third  party  to  the  contractor,  but  which 
had  not  been  paid  for  by  the  latter.  The 
[lerson  whose  material  was  so  taken  and 
used  sued  the  materialman  and  recovered 
judgment  against  him  for  the  value  of  such 
material.  It  is  true  that  in  that  case.  If  the 
headnote  alone  la  looked  to,  it  would  seem 
that  the  decision  is  based  on  the  fact  there 
stated  that  the  person  whose  material  was 
taken  and  used  aa  aforesaid  had  notified  ttM 
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matertalman  not  to  use  It  without  paying  for 
It  When  we  look  at  the  body  of  the  deci- 
sion, however,  It  Is  seen  that  the  decision  Is 
not  based  upon  any  such  narrow  ground, 
but  that  It  Is  held  that  the  materialman 
was  liable' for  the  reasonable  value  of  the 
material  used  by  him  because  he  had  ap- 
propriated and  used  It  In  the  completion  of 
the  buildings.  If  it  be  said  that  In  the  case 
at  bar  tbe  material  and  labor  furnished  by 
appellant  were  furnished  to  the  contractor, 
and  that  therefore  be  must  look  to  the  lat- 
ter alone  for  paynient,  the  same  could  have 
been  said  In  tbe  case  Just  referred  to. 

Tbe  case  does  not  proceed  upon  an  ex- 
press contract,  but  It  proceeds  upon  one  im- 
plied by  law,  which  arises  out  of  tbe  fact 
that  one  has  voluntarily  assumed  to  com- 
plete a  certain  contract  for  his  own  protec- 
tion, and  In  doing  so  has  invaded  the  prop- 
erty rights  of  another,  and  tbe  law  thus 
provides  a  remedy.  In  tbe  case  at  bar  the 
surety  company  not  only  appropriated  tbe 
material  for  its  own  benefit,  and  did  so  to 
complete  the  contract  of  another,  but  It  did 
80  with  the  express  provision  that  It  assum- 
ed to  i>erform  all  the  conditions  of  such  con- 
tract. The  surety  company  Insisted  upon 
receiving  the  fruits  of  such  contract,  and  In 
return  for  this  It  also  assumed  all  of  the 
obligations  and  conditions  arising  out  of  the 
same.  One  of  tbe  conditions  Imposed  by  our 
statute  upon  such  contracts  was  that  the 
value  or  price  of  the  material  furnished  by 
any  one  for  the  construction  of  a  public 
building  might  be  claimed  by  the  person 
furnishing  the  material  out  of  the  contract 
Itrice  to  be  paid  to  the  contractor.  If  the 
value  of  tbe  material  thus  could  have  been 
withheld  out  of  the  contract  price  as  against 
the  contractor,  why  not  also  as  against  the 
one  who  assumed  to  perform  that  very  con- 
tract, and  especially  so  as  against  one  who 
claimed  tbe  entire  fruits  of  such  contract? 
In  making  the  claim  under  the  statute,  ap- 
pellant is  not  seeking  a  personal  judgment 
against  either  respondent  or  the  surety  com- 
pany. He  therefore  Is  not  required  to  state 
a  cause  of  action  In  the  ordinary  acceptation 
of  the  meaning  of  that  term  against  either, 
such  as  would  entitle  him  to  a  personal  Judg- 
menL  All  that  he  la  required  to  allege  and 
prove  against  the  surety  company,  as  well  as 
against  respondent,  Is  tbat  a  contract  has 
been  entered  into  between  tbe  respondent 
and  the  contractor  for  the  construction  of  a 
public  building;  that  he  furnished  labor  and 
materia!  for  the  contractor  which  was  used 
In  said  building;  tbat  such  labor  and  mate- 
rial have  not  been  paid  for,  stating  tbe  value 
thereof  and  the  amount  claimed  by  htm; 
that  In  the  performance  of  said  contract  tbe 
contractor  has  defaulted,  alleging  the  facts 
in  that  regard,  and  that  the  surety 'company 
has  stepped  Into  the  shoes  of  the  defaulting 
contractor  for  the  purpose  of  completing  tbe 
contract;  that  at  the  commencement  of  the 


action  there  was  a  portion  of  tiie  contract 
price  still  in  the  hands  of  respondent,  stat- 
ing the  amount  thereof  If  he  can,  and  that 
the  8aret7  company  claimed  some  interest  ia 
the  fund  still  in  the  hands  of  respondent, 
stating  such  interest  The  foregoing,  when 
stated  in  tbe  legal  form  of  pleadings  gen- 
erally, together  with  the  necessary  averments 
of  inducement  and  other  formal  parts  of  a 
pleading,  would  seem  to  be  entirely  suffldent 
to  invoke  the  power  of  the  court  to  grant 
the  relief  prayed  for  under  section  1400x. 
Of  course  issue  can  be  Joined  on  the  forego- 
ing allegations,  or  upon  any  one  of  them,  and 
tbe  court  may  then  determine  tbe  truth  with 
respect  to  such  issue.  In  a  case  where  per- 
sonal judgmeift  is  sought  against  tbe  con- 
tractor, tbe  allegations  as  against  blm  should 
be  made  sufficient  for  that  purpose.  In  en- 
tertaining tbe  view  tbe  district  court  did 
with  respect  to  the  law.  It  was  utterly  Impos- 
sible for  appellant  to  state  a  so-called  cause 
of  action  against  either  respondent  or  the 
surety  company.  We  are  clearly  of  tbe  opin- 
ion that  In  taking  such  a  view  the  district 
court  erred,  which  error  resulted  in  catering 
the  Judgment  against  appellant 

[6]  We  remark  that,  at  the  hearing,  re- 
spondent's counsel  Intimated  that  appellant 
could  not  recover  because  certain  certificates 
which  were  to  be  issued  by  the  architect  In 
charge  were  not  Issued,  lliere  Is  nothing  in 
this  contention.  Appellant  does  not  sue  on 
the  contract,  but  his  claim,  If  any  he  has,  is 
based  on  section  1400s:.  We  remark  further 
tbat,  in  order  to  avoid  all  misconception  re- 
spectiug  the  scope  of  this  decision,  we  desire 
to  say  that  the  relief  here  granted  to  appel- 
lant is  based  entirely  upon  the  fact  that  the 
surety  company  In  this  case  assumed  and 
agreed  to  perform,  and  did  perform,  the  con- 
tract entered  into  by  its  principal,  and  in 
such  performance  appropriated  the  materlm 
and  labor  furnished  and  rendered  by  the 
appellant  in  pursuance  of  tbe  contract,  and 
Itself  received  tbe  benefit  of  them,  and  thus 
stood  In  tbe  shoes  of  the  original  contractor, 
Its  principal,  at  least  to  the  extent  of  un- 
paid moneys  In  the  hands  of  the  school  board 
due  on  the  contract,  and,  in  such  respect,  to 
some  extent  as  though  tbe  original  contrac- 
tor, instead  of  its  sureties,  bad  performed 
the  contract  and  constructed  the  building 
under  its  provIMons. 

In  view  of  the  conclusions  reached  by  ns, 
we  have  not  deemed  It  necessary  to  allude 
to.  any  other  of  the  assignments  of  appellant 
None  of  the  errors  alleged  can  arise  again, 
and  for  that  reason  we  need  not  refer  to 
them  specially. 

Although  this  Is  an  equity  case  where,  un- 
der ordinary  circumstances,  we  wonld  be  em- 
powered to  enter  a  Judgment  here,  yet  in 
view  that  the  surety  company  has  not  had  an 
opportunity  to  litigate  the  reasonableness  of 
appellant's  claim  against  the  fund  in  ques- 
tion because  it  was  not  a  party  to  the  ac- 
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tloD,  we  deem  It  but  fair  and  jost  to  remand 
the  cause. 

The  judgment  or  decree  dismissing  appel- 
lant's complaint  la  therefore  reversed,  and 
the  cause  Is  remanded  to  the  district  court 
ot  Salt  Lake  county,  with  directions  to>  set 
■aide  Its  findings  of  fact  and  conclusions  of 
law,  to  reinstate  the  case,  to  permit  appel- 
lant to  make  the  surety  company  a  par^  to 
this  action  by  filing  a  proper  complaint 
against  It  as  In  this  opinion  Indicated,  to 
proceed  to  hear  the  [uirtles  upon  the  ques- 
tions and  matters  outlined  in  this  opinion, 
and  to  proceed  to  a  determination  of  the  case 
In  accordance  with  the  riews  ^)re8sed  here- 
in. Appellant  to  recover  ooBts. 

Mccarty,  a  and  straup,  j„  con- 
cox. 


(44  Utah.  St6) 

ATWOOD  T.  VTAH  LIGHT  ft  RT.  CO. 
(No.  2860.) 

(Supreme  Court  of  Utah.    April  23,  1914.) 

1.  Meouqbnok  <S  9S*)— Imfdtsd  Nbouobnos 

— DUTKB  or  VKRICLB— INJUKT  TO  INVTTBE. 
Where  plaintiff  was  injared  while  ridinc 
aa  the  Koest  of  L.,  who  wai  driving,  L.*8  negli- 
gence. If  any,  was  not  imputable  to  plaintiff, 
■he  baring  no  reason  to  believe  that  he  was 
other  than  a  careful  and  competent  driver,  bat 
she  was  liable  only  for  the  reaolts  of  her  own 
negligence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  H  147-150;  Dec  Dig.  {  93.*] 

2.  Street  Railboads  (|  99*)  —  InjuRm  xo 
Tkaveubs— Collision— Nequoknce. 

While  plaintiff  and  her  sister  were  riding 
in  a  single-seated  rig  as  the  gnests  of  L.,  he 
drove  across  one  of  defendantrs  street  railway 
tracks  In  order  that  he  might  get  one  of  his 
horses  farther  away  from  passing  cars  and 
prevent  him  from  shying,  as  he  bad  previously 
done  when  a  car  passed.  A  car  approached 
from  the  rear  with  considerable  noise  and  at 
high  speed,  and,  just  as  it  was  about  to  pass, 
the  horse  became  frightened  trmu  some  cause 
and,  with  his  head  down,  crowded  Us  mate  to- 
ward the  ear  and  so  near  the  track  that  the 
front  post  of  the  car,  while  missing  the  baggy, 
stru^  the  horse  nearest  it,  threw  him  down, 
and  Dpaet  the  buggy,  throwing  plaintiff  out  and 
Injuring  her.  Betd,  that  plaintiff,  aa  a  matter  of 
law,  was  not  negligent,  and  that  the  court's 
failure  to  submit  the  question  of  her  netfOgenee 
to  the  Jury  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent.  Dig.  H  209-216;  Dec  Dig.  i  99.*] 

S.  DavaokbII  158*)  —  Pbbsonal  Innnun— 
Eabnino  Capacitt- Pleadino. 

Where  plaintiff's  injuries  were  fully  de- 
scribed in  her  complaint  and  were  of  such  a 
nature  and  extent-as  to  necessarily  deprive  her 
from  following  her  usual  vocation  for  a  time, 
the  court  properly  authorised  the  Jury  to  award 
damages  for  Injury  to  her  ability  to  earn  a  liv- 
hig  and  to  acquire  money  or  other  property, 
though  impairment  of  her  earning  capacity  was 
not  pleaded  as  such. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  H  441-444;  Dec  l^g.  f  158.*] 

Appeal  from  District  (3onrt,  Salt  Lake 
Oonnty;  T.  I>.  Lewis,  Judge. 


Action  by  lone  Atwood  against  the  Utah 
Light  &  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

P.  L.  Williams,  Geo.  H.  Smith  and  H.  B. 
Thompson,  all  of  Salt  Lake  City,  for  appel- 
lant Powers,  Marioneauz,  Stott  ft  McKln- 
ney,  of  Salt  Lake  City*  fitr  zespondoit. 

FRICK,  J.  The  plaintiff  brotight  this  ac- 
tion to  recover  damages  for  personal  Injuries 
wlilch  $he  claimed  were  sustained  through 
the  alleged  negligence  of  the  defejidant  The 
plaintiff,  an  unmarried  woman  of  86  years 
of  age  at  the  time  of  the  accident,  was  rid- 
ing in  a  topless  single-seated  buggy  with  one 
Samuel  J.  Lindsay,  80  years  of  age,  and  with 
her  sister.  They  were  driving  north  on 
State  street  and  south  of  the  corporate  lim- 
its of  Salt  Lake  City  on  the  evening  of  June 
14,  1912,  between  8  and  9  o'cloclc.  The  hors- 
es were  owned  by  Mr.  Lindsay  and  were 
hitched  to  the  buggy,  and  he  was  driving 
them.  Mr.  Lindsay,  It  appears,  was  a  capa- 
ble driver,  having  had  much  experience  in 
driving  and  handling  horses.  All  three  were 
sitting  on  the  one  seat,  the  two  women  on 
the  seat  proper,  while  Mr.  Lindsay  '*was  >it- 
ting  on  the  gbrls'  knees."  State  street  ie 
macadamized  for  several  miles  south  of  the 
dty  Umits,  and  at  the  time  of  the  acddent 
the  defoidant  bad  laid  a  one-track  street 
car  line  whldi  it  operated  by  moving  can 
thereon  between  Salt  Lake  City  and  Hnrray, 
which  is  some  five  or  ilx  mllea  distant  from 
the  sonthem  limits  of  Salt  Lake  dty.  Lind- 
say was  driving  north  on  the  east  side  of 
the  car  track  until  after  he  had  met  and 
passed  a  street  car  which  was  nmnlng  south. 
As  this  car  approached  the  team,  the  horse 
nearest  the  car  shied  at  the  approaching  and 
passing  car,  and  after  It  bad  passed  the  bug- 
gy Lindsay  drove  across  to  the  west  Me  of 
the  car  track.  The  car  track  was  laid  to 
the  east  of  the  center  of  State  street,  so 
that  the  traveled  portion  of  the  street  on 
the  east  side 'of  the  track  was  about  18  or 
20  feet,  while  ttie  roadway  west  of  the 
tru^  was  approximately  40  feet  wide.  The 
north-bonnd  travel  on  tlie  street  was,  as  a 
general  thing,  on  the  east  side  of  the  track, 
while  tlie  vdilcles  going  sooth  proceeded  on 
the  west  side  thereof.  Immediately  after 
the  car  g(4ng  south  had  passed  Lindsay,  he 
noticed  a  car  coming  from  the  south.  This 
car,  however,  was  still  some  ^stance  to  the 
south,  and  Mr.  Lindsay  testified  that  be 
drove  across  to  the  west  «lde  of  the  street 
because  the  horse  hitched  on  the  west  side 
bad  shown  a  disposition  to  shy  at  tjie  street 
car,  and  hence  he  wanted  to  place  tiie  oth- 
er horse,  which  was  not  afraid  of  street  ears; 
between  tne  car  coming  north  and  the  horse 
that  had  shied,  with  the  view  of  preventing 
the  horse  from  shying  again.  He  was  driv- 
ing on  a  sharp  trot  parallel  with  the  street 
ear  track  and  some  few  feet  distant  there- 
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from  V  hen  the  street  car  was  about  to  over- 
lake  lilm^  The  occupants  ot  the  buggy  say 
the  street  ear  was  being  operated  at  a  fast 
rate  of  speed,  and,  when  still  some  distance 
to  the  south,  the  motorman  blew  the  whistle 
and  afterwards  sounded  the  bell  or  gong 
from  time  to  time  as  the  car  approached 
nearer  the  buggy.  Just  before  the  street 
car  was  about  to  pass  the  horses  and  bug- 
gy, the  horse  on  the  west  side  seemed  to 
become  frightened  for  some  cause,  and,  with 
his  head  down,  crowded  the  horse  on  the 
east  side  over  towards  and  so  near  the 
track  that  the  front  post  of  the  street  car, 
while  missing  the  buggy,  nevertheless  struck 
the  horse  on  the  east  side,  knocking  him 
down,  which  caused  the  bu^y  to  upset,  and 
Lindsay  fell  out  of  the  buggy,  and  the  plain- 
tiff was  likewise  thrown  therefrom  and 
from  the  fall  sustained  the  injuries  complain- 
ed of.  PlaintiCT  was  riding  on  the  west  side 
of  the  buggy  seat ;  her  sister  on  the  east ;  and 
Lindsay  was  sitting  on  their  knees,  as  be- 
fore stated.  There  was  nothing  that  prevent- 
ed Mr.  Lindsay  from  driving  farther  to  the 
west  on  the  west  side  of  the  street.  It  seems 
the  women  were  without  fear,  and  apparent- 
ly had  no  thought  that  there  was  any  dan- 
ger in  driving  along  as  they  did,  except 
such  as  might  arise  in  case  Lindsay  drove 
too  near  the  street  car  track.  Both  women 
were  out  driving  with  Mr.  Lindsay  upon  his 
Invitation,  and  merely  for  pleasure.  Defend- 
ant also  proved  that  Immediately  after  the 
accident  Mr.  Lindsay  bad  said  that  a  dog 
running  from  the  west  towards  the  team  had 
frightened  the  near  horse.  ■While  Mr.  Lind- 
say did  not  admit  the  statement  in  that 
form,  be  nevertheless  did  admit  that  he  said 
at  the  time  that  he  thought  it  might  have 
been  a  dog  that  frightened  the  horse,  because 
he  did  not  think  that  the  street  car  could 
have  done  It;  but  he  said  he  did  not  know 
it  was  a  dog.  The  motorman  also  testified 
on  behalf  of  the  defendant,  and  In'  his  tes- 
timony said  that  he  saw  the  team  and  buggy 
driving  ahead  of  the  car  all  the  time  after 
they  had  crossed  the  street  car  track;  that 
the  street  car  was  running  about  20  miles 
an  hour;  that  the  team  and  buggy  were  al- 
ways a  safe  distance  from  the  track  untl] 
just  a  moment  before  the  car  struck  the 
horse,  when  It  seemed  to  him  that  the  team 
suddenly  swerved  to  the  east  towards  the 
track,  hut  that  it  was  done  so  quickly  that 
be  could  not  stop  the  car  In  time  to  prevent 
the  collision  with  the  horse. 

Upon  sul)stantially  the  foregoing  facts  the 
jury  returned  a  verdict  for  the  plaintiff,  up- 
on which  judgment  was  duly  entered,  and 
from  which  defendant  appeals. 

The  court  charged  the  jury  upon  the  ques- 
tion of  plaintiff's  negligence  as  follows: 
"'You  are  instructed  that  the  plaintiff  In 
this  case  is  not  responsible  for  the  acts  of 
negligence  of  Liudsay,  the  driver,  if  any 
you  Bnd  him  guilty  of,  and,  if  plaintiff  sus- 
tained an  injury  by  means  of  a  collision  be- 


tween Lindsay's  carriage  and  the  street  car, 
she  may  recover  damages  from  any  party  by 
wlv>se  fault  or  neglect  the  injury  occurred. 
The  negligence  of  the  driver  of  the  carriage 
In  which  plaintiff  was  riding  will  not  pre- 
vent' her  from  recovering  damages  against 
the  street  car  company  if  the  defendant  com- 
pany was  also  negligent  and  such  n^ligence 
proximately  contributed  to  her  injury.  Tou 
are  instructed  that  there  Is  no  evidence  In 
this  case  of  any  negligence  on  the  part  of 
the  plaintiff."  The  court,  in  another  para- 
graph, also,  in  different  phraseology,  prac- 
tically expressed  the  same  thought. 

Appellant  excepted  to  all  of  the  foregoing 
charge  and  now  insists  that  the  court  erred 
in  stating  the  law.  Appellant  contends  that, 
under  the  evidence,  Mr.  Lindsay  was  guilty 
of  negligence,  and  It  is  insisted  that,  under 
the  circumstances  of  this  case,  his  negli- 
gence was  imputable  to  respondent.  It  Is 
further  contended  that,  although  Lindsay's 
negligence  he  not  imputable  to  respondent, 
she  nevertheless  was  also  guilty  ot  negli- 
gence. In  this  connection  it  is  contended 
that,  If  her  conduct  did  not  constitute  n^- 
llgence  as  matter  of  law,  it  nevertheless  was 
such  that  it  should  have  been  submitted  to 
the  jury,  and  it  was  tor  them,  and  not  tor 
the  court,  to  say  whether  she  was  guilty  of 
negligence  or  not. 

[1  ]  In  view  ot  the  relationship  existing  be* 
tween  Mr.  Lindsay,  the  driver  of  the  team 
and  bn^y,  and  the  respondent  at  the  time 
of  the  accident,  the  doctrine  of  imputed  neg- 
ligence, In  our  judgment,  has  no  application 
In  this  case.  The  case  of  Lochhead  v.  Jen- 
sen, 129  Pac.  347,  decided  by  this  court  In 
December,  1932,  Is,  we  think,  in  principle 
not  distinguishable  from  the  case  at  bar. 
That  was  a  case  where  one  i>erson,  upon  In- 
vitation of  another,  was  riding  in  the  lat- 
ter's  automobile,  and,  while  so  riding,  the 
automobile  was  overturned,  and  the  invitee 
was  killed.  We  held,  in  the  absence  of  evi- 
dence to  show  that  the  deceased  had  exer- 
cised any  control  over  or  direction  of  the 
operation  or  handling  of  the  automobile,  or 
consented  to,  or  acquiesced  in  the  manner 
of  Its  operation,  the  negligence  ot  the  driver 
could  not  be  imputed  to  the  deceased.  True, 
in  that  case  the  deceased  was  riding  in  the 
rear  seat,  but  it  was  shown  that  the  auto- 
mobile was  an  open  one,  and  we  cannot  see 
how,  under  the  evidence,  it  would  have  made 
any  difference  It  he  had  actually  been  sitting 
in  the  front  seat  with  the  driver.  While 
In  this  country  the  courts  are  practically 
unanimous  in  repudiating  the  doctrine  of  im- 
puted negligence  as  it  was  first  declared  lu 
England,  except  In  a  particular  class  of  cases 
to  be  noted  hereafter,  yet.  notwithstanding 
the  repudiation  of  the  doctrine,  there  is  con- 
siderable diversity  of  opinion  with  regard 
to  the  precise  duties  that  are  imposed  upon 
the  person  who  Is  riding  in  the  vehicle  or 
conveyance  of  another  In  case  of  danger,  and 
also  with  regard  to  when  a  i^rtlcula'r  rela- 
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tlonsbip  of  the  parties  may  make  the  doc- 
trine applicable  In  a  particular  case. , 

Counsel  for  appellant  have  cited  numerons 
cases  emanatlcg  from  courts  of  last  resort 
of  many  jurisdictions,  including  many  feder- 
al cases,  in  which  the  variant  views  of  the 
courts  are  reflected.  We  cannot  take  time 
to  review  those  cases  here.  It  must  suffice 
to  Bay  that  we  have  carefully  examined 
them,  and,  after  doing  so,  we  are  still  of  the 
opinion  that  the  law  is  correctly  stated  by 
Mr,  Justice  Straup  in  Lochhead  v.  Jensen, 
snpra.  We  shall,  however,  refer  to  one  case, 
namely,  Cotton  v.  WilUnar  &  S.  F.  Ry.  Co., 
99  Minn.  366,  109  N.  W.  835,  8  L.  R.  A.  (N. 
S.)  643, 116  Am.  St  Rep.  422,  9  Ann.  Cas.  935. 
We  do  this  because,  in  our  judgment  the 
prevailing  modem  view  of  the  courts  upon 
the  subject  is  clearly  stated  by  the  Supreme 
Court  of  Minnesota.  It  is  there  said:  "One 
groap  of  cases  charges  the  passenger  with 
the  absolute  duty  of  keeping  a  lookout  for  his 
own  safety,  and  does  not  permit  him  to  trust 
to  the  care  of  the  driver,  while  another  al- 
lows him  to  rely  npon  a  driver,  whom  he  be- 
lieves to  be  careful  and  competent  without 
being  subject  to  the  implication  of  n^li- 
geace.  2  Thompson,  Neg.  |  1621,  and  cases 
there  cited.  But  the  rule  which  has  met 
with  general  approval  in  the  more  recent 
eases  makes  the  passenger  responsible  only 
for  his  personal  n^Iigence,  and  leaves  It  to 
the  jury  to  determine  whether,  under  the  cir- 
cumstances, he  was  justified  In  trusting  his 
safety  to  the  care  of  the  driver  and  not  look- 
ing and  listening  for  himself.  The  negli- 
gence of  the  driver  Is  thus  not  imputed  to 
the  guest  or  passenger,  but  the  circumstances 
may  be  such  as  to  make  it  the  duty  of  the 
passenger  to  look  and  listen  and  attempt  to 
control  the  driver  for  his  own  protection. 
The  passenger  is  thus  held  responsible  for 
his  own  negl^ence  but  not  for  the  negli- 
gence of  the  driver.  He  must  exercise  due 
care  and  caution,  and.  If  his  negligence  con- 
tributes aroroximately  to  the  accident  be 
cannot  recover  damages."  Many  cases  are 
dted  In  support  of  the  text  After  pursuing 
the  subject  further  In  the  same  strain,  the 
conrt  also  takes  up  the  question  of  the  rela- 
tionship of  the  parties.  Upon  that  subject 
it  is  said:  "The  appellant  contends  that 
the  court  aroneously  instructed  the  jury  as 
to  the  relation  which  existed  between  the 
respondent  and  the  driver.  The  rule  that 
the  driver's  negligence  is  not  Imputable  to  a 
person  who  is  being  carried  in  a  vehicle  is 
only  applicable  in  cases  where  the  relation 
of  master  and  servant  or  principal  and  agent 
does  not  exist  •  •  *  tCltliig  cases.]  So, 
where  the  parties  are  engaged  in  a  joint  en- 
terprise or  In.  a  common  employment,  the 
negligence  of  one  is  Impotable  to  all."  The 
court  then  quotes  and  adopts  the  language 
used  In  another  case  as  follows:  "Parties 
cannot  be  said  to  be  engaged  in  a  joint  en- 
terprise within  the  meaning  of  the  law  of 
negUgenoe,  unless  there  be  a  community  of 


interest  in  the  objects  or  purposes  of  the  un- 
dertaking, and  an  equal  right  to  direct  and 
govern  the  movements  and  conduct  of  each 
other  vHth  respect  thereto.  Each  tnust  have 
some  voice  and  right  to  be  heard  in  its  con- 
trol and  management."  (Italics  ours.)  See 
Cunningham  v.  City  of  Thief  River  Falls,  84 
Minn.  27,  86  N.  W.  763. 

Upon  the  general  proposition,  see  33  Cyc. 
1015,  where  the  rule  is  as  well  stated  as  It 
can  be  in  view  of  the  diversity  of  opinions  and 
In  making  a  very  general  statement  of  the 
law.  We  call  especial  attention  to  the  itali- 
cized portion  of  the  foregoing  quotation,  be- 
cause in  many  of  the  cases  the  conditions 
contained  therein,  or  at  least  some  of  them, 
are  either  overlooked  or  Ignored.  Such  is 
the  fact  in  many  of  the  cases  cited  by  appel- 
lant's counsel.  As  we  have  seen  from  Loch- 
head V.  Jensen,  those  conditions  have  now 
become  a  part  of  the  law  of  negligence  in 
this  jurisdiction.  The  equity  and  utility  In- 
volved in  the  application  of  those  conditions 
to  cases  like  the  one  at  bar  must  be  appar- 
ent to  all,  and  hence  no  further  discussion 
Is  required.  By  overlooking  or  ignoring  those 
conditions,  or  at  least  some  of  them,  some  of 
the  courts  have  been  led  to  apply  the  essence 
of  the  obsolete  doctrine  of  Imputed  negli- 
gence in  some  concrete  instances  when  the 
same  courts  by  their  words  have  repudiated 
the  doctrine  in  toto.  For  example,  it  is  held 
in  some  of  the  cases  that,  when  A.  invites  B. 
to  take  a  ride  in  a  vehicle  under  the  control 
of  and  driven  or  directed  by  A.,  nevertheless. 
If  B.  sufTers  injury  through  A.'s  negligence, 
the  latter's  negligence  is  imputed  to  B.,  un- 
less B.  by  some  affirmative  act  attempted  to 
avoid  the  accident  Those  cases,  in  our  judg- 
ment, go  too  far,  since  they  impose  the  same 
duty  on  B.,  who  has  no  control  or  direction 
over  the  vehicle,  as  they  do  upon  A.,  who 
owns,  controls,  and,  at  the  time,  directs  the 
same.  It  no  doubt  Is  the  law,  as  contended 
by  appellant's  counsel,  that  every  occupant  of 
a  vehicle,  in  which  he  Is  riding,  must  always 
exercise  ordinary  care  for  his  own  safety,  and 
If,  by  the  exercise  of  such  care,  he  could 
avoid  injury  to  himself,  but  fails  to  do  so, 
he  cannot  recover,  regardless  of  the  fact  that 
he  had  no  control  or  direction  of  the  vehicle 
in  which  he  was  riding  at  the  time  of  the 
accident  and  Injury.  But  as  has  been  well 
stated  by  the  Supreme  Court  of  Minnesota 
In  Howe  v.  Minneapolis,  etc.,  Ry.  Co.,  62 
Minn.  71,  64  N.  W.  102,  30  U  B.  A.  684,  64 
Am.  St  Rep.  61^  "we  think  that  it  would 
hardly  occur  to  a  man  of  ordinary  prudence, 
when  riding  as  a  passenger  with  a  onupetent 
driver,  who  he  had  no  reason  to  BUi^Mse  was 
neglecting  his  duty,  that  tie  was  required, 
when  approaching  a  railway  crossing,  to  ex- 
ercise the  same  degree  of  vigilance  in  looking 
and  listening  for  approacfhlng  trains  that  he 
would  if  he  himself  had  the  control  and  man- 
agement of  the  team."  This  seems  to  us  good 
sense  as  well  as  good  law.  Of  course  every 
one  who  may  be  riding  In  a  vehicle  whether 
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as  passenger,  Invitee,  or  otherwise,  must  al- 
ways exercise  ordinary  care  and  prudience  to 
avoid  injury  to  himself  and  to  that  end,  in 
case  of  imminent  danger,  must  leaTe  the  ve- 
hicle Id  case  such  a  course  Is  practical  and 
necessary  to  avoid  Injury.  Again,  he  may  not 
sit  silently  by  and  permit  the  driver  of  the 
rehire  to  encounter  or  enter  into  open  danger 
without  protest  or  remonstrance  and  take 
the  chances,  and,  If  injured,  seek  to  recover 
damages  from  the  driver  of  the  vehicle  or 
Trom  the  one  whose  negligence  concurred  with 
ttiat  of  the  driver's,  or  from  both.  We,  how- 
ever, have  no  such  case  here.  Under  the  evi- 
dence, we  cannot  see  how  respondent,  by  the 
exercise  of  any  reasonable  prudence  or  fore- 
sight, could  have  avoided  either  the  accident 
or  the  injury  to  herself.  But,  as  already 
intimated,  counsel  for  app^ant  strenuously 
insist  that  it  was  for  the  Jury  to  say  whether, 
in  view  of  all  the  circumstances,  respondent 
did  exerdse  ttiat  degree  of  prudence  and  care 
which  the  law  Imposed  upon  her.  It  may 
be  conceded  that  ordinarily,  where  an  acci- 
dent occurs  and  injury  results,  the  question 
of  whether  the  injured  person  has  or  has  not 
exercised  the  degree  of  care  imposed  by  law 
is  one  of  fact  to  be  determined  by  the  Jury. 
It  Is,  however,  equally  true,  that  where  the 
facts  are  not  disputed,  and  are  of  such  a 
character  that  reasonable  minds  can  arrive  at 
but  one  conduEdon,  then  it  Is  the  duty  of  the 
court  to  declare  such  conclusion  as  a  matter 
of  law.  The  doctrine  has  so  often  been  de- 
clared In  this  Jurisdiction  that  It  is  not  neces- 
sary to  refer  to  the  cases  again. 

[2]  The  facts  here  are  not  disputed  at  least 
not  with  tegard  to  respondent's  conduct. 
Now,  what  was  there  in  her  conduct  from 
wUch  a  Jury,  or  anybody  else,  would  be  Justi- 
fied to  find  that  anything  she  did  or  omitted 
to  do  wBiB  the  proximate  cause  of,  or  direct- 
ly contributed  to,  the  accident  and  consequent 
injury?  Indeed,  if  the  question  Of  appellant's 
negligence  were  before  us  for  review,  we 
would  hardly  know  how  to  decide.  While 
that  question  Is  not  before  us,  and  while  we 
express  no  oidnlon  on  it  one  way  or  the  other, 
yet  we  have  no  hesitancy  in  saying  that  the 
question,  to  say  the  least,  is  not  free  from 
doubt  While,  therefore,  there  may  be  doubt 
with  regard  to  appellant's  as  well  as  Mr. 
Lindsay's  negligence,  and  while,  as  to  their 
conduct,  it  may  have  been  perfectly  proper 
to  submit  the  question  of  negligence  to  the 
Jury  as  «  question  of  tact,  yet  we  can  see 
no  reason  whatever  why,  under  the  undis- 
puted evidence,  respondent's  conduct  should 
likewise  have  been  submitted  to  the  Jury. 
In  that  regard  we  think  the  case  comes  di- 
rectly within  the  principle  laid  down  In  Loch- 
head  V.  Jensen,  where  we  held  that  the  ques- 
tion of  the  negligence  of  the  deceased,  who 
was  riding  in  the  rear  seat  of  the  automobile 
was  properly  withheld  from  the  Jury.  Upon 
principle,  respondent's  relation  to  Mr.  Lind- 
say la  no  different  than  was  the  relation  of 


the  deceased  to  ttie  driver  of  the  automobile 
referred  to  In  Lochhead  v.  Jensen.  So  far  as 
the  evidence  discloses,  respondent  had  no 
control  over  the  buggy*  nor  any  power  to 
direct  ^ther  the  team  or  Mr.  Lindsay;  nor 
Is  there  anything  In  the  evideiuie  from  whicli 
any  one  can  say  that,  under  the  drcumstonces 
she  did  not  act  with  rmsonable  care  and 
prudence.  As  a  matter  of  course,  In  cases 
like  the  one  at  bar,  the  trial  courts  should  ox- 
dlnarily  submit  the  question  of  negligence  to 
the  Jury ;  and  such  should  be  done  in  all  cases 
when  thm  la  any  substantial  evidence  upon 
which  a  finding  of  negligence  can  be  based. 
Where,  however,  as  here,  there  Is  no  such 
evidence,  the  question  must  be  determined  as 
one  of  law  and  not  of  fact.  We  remark  that 
it  Is  not  our  purpose  in  this  case  to  lay  down 
any  rule  with  respect  to  vtbea  and  under 
what  drcnmstances  the  relation  of  parties  is 
such  that  the  ne^igaice  of  one  may  be  Im- 
puted to  the  other.  Indeed,  It  Is  our  purpose 
not  to  do  so.  The  only  reason  we  had  in 
view  in  s^tng  what  we  have  was  to  make 
clear  that  the  case  at  bar  does  not  come  with- 
in the  doctrine  of  Imputed  negligence.  That 
is  all  we  can  or  do  decide  In  this  case  upon 
that  phase  of  It  We  hoyrever,  further  hold 
that,  under  the  undisputed  evidence,  re- 
spondent, as  matter  of  law,  was  not  guilty  of 
negl^ence,  and  hence  the  trial  court  did  not 
err  in  charging  the  Jury  as  it  did. 

[3]  It  is  further  contended  that  the  court 
erred  in  charging  the  Jury  that  In  the  event 
they  found  for  respondent  they  should  take 
into  consideration  "the  probable  efTect  of  her 
injury  upon  her  ability  to  earn  a  living  and 
to  acQUlre  money  or  other  proper^."  It  Is 
contended  that  no  such  Issue  was  presented 
by  the  pleadings.  The  Injuries  sustained  by 
respondent  were,  however,  fully  described  in 
her  complaint  and  from  their  nature  and 
extent  It  was  apparent  to  any  one  that  the 
injuries  described  would  necessarily,  for  some 
time  at  least  deprive  respondent  i^om  fol- 
lowing her  usual  vocation  and  thus  affect  her 
ability  to  earn  money,  etc  VnAet  such  cir- 
cumstances it  is  not  necessary  to  specially  al- 
l^e  that  the  injured  person's  ability  to  earn 
money  was  Impaired.  The  general  rule  Is 
correcUy  stated  In  13  Cyc.  187,  In  the  follow- 
ing words:  "Where  the  Injury  alleged  will 
necessarily  raider  a  person  less  capable  of 
performing  his  usual  biuiness  duties  in 
future,  proof  of  the  Impairment  of  his  general 
earning  capacity  may  ordinarily  be  given  un-  , 
der  the  general  allegation  of  the  injury,  and 
damages  resulting  therefrom,  such  as  the 
inability  to  attend  to  his  ordinary  buslneaa, 
without  a  special  averment  that  platntUF 
will  be  unable  to  earn  as  much  in  the  future 
as  In  the  past  or  without  specially  averring 
the  nature  of  his  occupation  or  employment 
although  a  few  courts  seem  to  require  a 
greater  strictness  and  definlteneas  In  the  al- 
legation." 

We  are  clearly  of  the  opiulcu  that  the  dis- 


Digitized  by  Google 


OkL) 


0*K£IL  T.  JAMES 


Ul 


trict  court  committed  no  error  In  Its  charge 
to  the  Jury. 

The  Judgment  la  afflnned.  viUi  coala  to  re* 
•pondent. 

UcGARTT.  C.  J,  and  STRAUP,  concur. 

<«  OkL  e») 

In  re  COLLING'S  GUARDIANSHIP. 
(Na  B83&) 

(Supreme  Court  of  OUaboma.   April  7,  1914.) 

(Si/lUiiut  iv  the  Court.) 

Amu.  AND  £BB0a  (8  971*>— PUSBNTATIOIf 

yOB  ReVISW— EVIDBNCK. 

Where  a  consideration  of  the  -  assi^menti 
of  error  require  aa  examloatioD  of  tbe  evidence, 
and  tbe  case-made  does  not  dieqlose  tbe  evidence 
introduced  at  tbe  trial,  or  does  not  sbow  alt  of 
the  evidence  no  qneatioDs  for  review  are  pre- 
•nted  by  such  aBrignments,  and  tbe  appeal  will 
be  dismissed. 

[Ed.  Note.— For  otber  cases,  see  Appeal  and 
Error,  Cent  Dig.  S§  2867-2872;  Dec.  Dig.  )) 
6TL*] 

Appeal  ftom  District  Coart,  Muskogee 
Gounty;  R.  P.  De  Graffenried,  Judge. 

In  the  Diatter  of  the  Guerdiaosblp  of  Ma- 
Unda  Colling,  a  minor.  Jane  Howard  was 
appointed  guardian  In  the  place  of  Elijah 
Mucker,  and  a  final  accounting  rendered  by 
Mudcer.  From  an  order  changing  the  ac- 
count to  show  a  balance  due  tha  minor. 
Mucker  appeals.  Dismissed. 

H.  T.  Walker,  of  Muskogee,  for  appellants. 
Barry  G.  Davis,  of  Muskogee  for  appellee. 

RUSSELLvJ.  An  InTOstigation  of  this  rets 
ord  discloses  that  the  aiq;>ellants'  third, 
Courth,  fifth,  sixth,  seventh,  and  eighth  as- 
signments of  error  require  an  examination  of 
tbe  evidence  Introduced  at  the  trial  In  the 
court  below,  and  as  the  case-made  does  not 
contain  any  of  the  evldwce  upon  said  mat- 
ters in  the  court  below  the  appeal  is  dis- 
missed. Graham  et  aL  t.  Atwood,  1S6  Paa 
1080,  and  authorities  there  dted;  Waltham 
Piano  Co.  V.  Wolcott,  135  Pac  839,  and  au- 
thorities there  dted.  All  the  Justices  concur. 


(10  OU.  6S1) 

O^mZi  et  aL  T.  JAMES.    (No.  5172.) 
(Snpteme  Court  of  Oklahoma.   April  14,  1914.) 

(Byllahua  In  the  Court.) 

y.  Apfbax,  and  Ebbob  (!  305*)— New  Tbial— 

AssiQnitSMTS  or  Ebbob. 

Wliere  the  plalntiEf  in  error  fails  to  assign, 
as  error  the  overruling  of  bis  motion  for  a  new 
trial,  the  Supreme  Court  bas  no  power  to  re- 
view errors  alleged  to  have  occurred  during  the 
pn^ress  of  the  trial. 

[Ed.  Note.— For  oUier  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  %%  1759-1764;  Dec  Dig.  S 
806.*) 

2.  Appeai.  and  Ebbob  ({  724*)— Assionuentb 
or  Ebbob — Pbeuminabt  Fbocsedings. 
Errors  of  law  occurring  duriog  tbe  pre- 
Hminary  proceedings  before  trial,  sucb  as  rul- 


ings relating  to  process,  service,  motions, 
demnrrern,  uiould  be  speclall;  assigned. 

[Ed.  Note.— For  otber  casea,  see  App«d  and 
Error.  Cent  Dig.  ||  2997-AOOl,  8022;  Dec 
Dig.  I  724.*] 

3.  Appeal  and  Ebbob  (|  663*)— Absionubiitf. 
or  Ebbob— Dbuubbbb  to  the  Pbtition. 

A  ruliag  of  tbe  court  upon  a  demurrer  to 
tbe  petition  ma;  be  preaented  by  a  transcript, 
without  bill  of  exceptions  or  caae-made,  provided 
the  ruling  npon  the  demurrer  is  one  of  the  as- 
signmeota  of  error  in  tbe  petition  in  error. 

[Ed.  Note.— For  otber  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2461,  2462,  2465-2471; 
Dec.  Dig.  i  553.*] 

4.  Appeal  and  Ebbob  (|  726*)— AssiONUBirrs 
OF  Ebbob— OvBBBCLiNG  or  Dbuubbbb. 

Error  of  tbe  trial  coart  lo  overraling  a 
demurrer  to  the  petition  Is  not  presented  for  re- 
view by  an  assignment  of  error  in  tbe  petition 
in  error  which  reads:  "(4)  The  judgment  of 
the  court  in  all  these  matters  is  contrary  to 
law  and  against  all  the  competent  evidence 
which  was  introduced  and  beard  upon  tbe  triaL" 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  Sft  3002-3005;  Dec  Dig.  | 
725.'I 

Error  from  District  Court,  Tulsa  County; 
li.  M,  Poe,  Judge. 

Action  by  Simeal  James,  a  minor,  by  Se- 
rena James,  his  guardian,  against  George  F. 
O'N^l  and  the  Okla  OH  Company.  Judgment 
for  plaintiff,  and  defendants  brliv  error. 
Dismissed. 

Sherman,  Teasey  &  0*Meara,  ot  Tulsa,  for 
plaintiffs  In  error.  Carr  &  Fleld  and  Thomp- 
son A  Patterson,  all  of  Paubi  Valley,  for  de- 
fendant In  error. 

KANE,  J.  [1]  This  cause  was  submitted 
on  a  motion  to  dismiss,  filed  by  the  defendant 
In  error,  upon  the  ground  that  the  plaintiff 
in  error  did  not  assign*  as  error  tbe  action  of 
the  trial  court  In  overruling  his  motion  for 
a  new  trial,  and,  Inasmuch  as  all  errors  as- 
signed In  the  petition  in  error  are  such  as 
should  liave  been  presented  to  the  court  be- 
low for  re-examlnation,  by  a  motion  for  a 
new  trial,  the  Supreme  Court  Is  without  au- 
thority to  review  such  errors.  Tbe  motion 
to  dismiss  seems  to  be  well  taken.  White- 
acre  V.  Nichols,  17  OkL  387.  87  Pa&  865; 
Martin  v.  Gassert,  17  Oki.  177,  87  Pac.  586; 
Southwestern  Cotton  Seed  Oil  Co.  v.  Bank, 
12  Okl.  168,  70  Pac.  205 ;  Elmbriel  v.  Mon^ 
gomery,  28  Okl.  743,  115  Pac.  1013;  Meyer 
v.  James,  29  Okl.  7,  115  Pac  1016;  Stineh- 
comb  et  al.  v.  M^rs,  28  Okl.  597,  115  Pac. 
602 ;  Haynes  et  aL  v.  Smith,  29  OkL  703,  119 
Pac.  246;  Butler  v.  Oklahoma  State  Bank, 
36  Okl.  611,  129  Pac  75a 

Counsel  for  plaintiff  In  error  concedes  the 
rule  to  be  as  above  stated,  but  contends  that 
under  his  fourth  assignment  of  error,  which 
Is,  "The  Judgment  of  the  court  In  all  these 
matters  Is  contrary  to  law  and  against  all 
the  competent  evidence  which  was  Intro- 
duced and  heard  upon  the  trlaL"  the  question 
of  whether  the  petition  states  facts  sufficient 
to  constitute  a  cause  of  action  may  be  re- 
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viewed  under  tbe  present  state  ot  the  record. 
Tbis  contention  Is  without  merit  for  at  least 
two  reasons:  (1)  Tlie  fourtb  assignment  of 
error  merely  refers  to  the  assignments  which 
iwecede  It  bi  the  petition  in  error,  which  are 
all  errors  occnrring  at  the  trial,  and  avers 
that  In  the  particulars  therein  stated  tbe 
judgment  is  contrary  to  law  and  against  all 
the  competent  evidence.  (2)  If  the  fourth  as- 
signment could  be  construed  to  mean  that 
the  judgment  of  the  court  Is  contrary  to  tbe 
law  and  tbe  evidence,  It  would  merely  state 
one  of  the  statutory  grounds  for  a  new  trial, 
which  It  would  be  necessary  to  embrace  in  a 
motion  for  a  new  trial  and  present  to  tbe 
court  below  for  re-examination  before  It 
would  be  reviewable  in  the  Supreme  Coart 

[2-4]  There  Is  no  assignment  of  error  which 
in  terms  attempts  to  attack  the  sufficiency 
of  the  petition.  Tbe  rule  is  well  established 
In  this  jurisdiction  that  errors  of  law  occur- 
ring during  tbe  preliminary  proceedings  be- 
fore trial,  such  as  rulings  relating  to  pro- 
cess, service,  motions,  or  demurrers,  should 
be  specially  assigned.  Boyd  v.  Bryan,  11 
OkL  56,  65  Pac.  940;  Menten  v.  Sbuttee.  11 
OkL  381,  67  Pac.  47a  In  the  latter  case  It 
was  said:  "While  the  ruling  upon  the  de- 
murrer to  the  amended  petition  Is  the  only 
question  presented  by  the  transcript  which 
under  our  practice  Is  proper  for  considera- 
tion, that  ruling  is  not  assigned  as  error, 
and  is  not  reviewable.  This  court  will  not 
review  rulings  and  orders  of  the  trial  court 
which  are  not  complained  of  and  embraced 
In  the  petition  in  error." 

Discussing  tbe  same  question  in  a  later 
case,  decided  since  statehood,  Haynes  v. 
Smith,  supra,  Mr.  Justice  WiUiaiM,  who  de- 
livered the  opinion  for  the  court,  says :  "The 
record,  however,  is  certified  as  a  transcript, 
and,  If  any  assignment  of  error  in  the  peti- 
tion in  error  raises  any  question  that  could 
be  brought  up  on  transcript,  tbe  ai^wal 
shonld  not  be  dismissed.  The  following  are 
the  assignments  of  error  In  the  petition  in 
error:  (1)  Verdict  and  judgment  contrary 
to  law.  (2)  Judgment  and  verdict  not  sus- 
tained by  the  weight  of  evidence.  (8)  Error 
in  the  instructions  given  the  jury.  (4)  Irreg- 
ularities In  the  proceedings  at  said  trial,  by 
which  the  defendants  were  prevented  frbm 
having  a  fair  trial.  (5)  Errors  of  law  occur- 
ring at  the  trial,  and  excepted  to  by  plaintiff 
in  error.  Tbe  assignments  of  error  in  the  pe- 
tition in  error  raise  questions  that  it  is  essen- 
tial to  bring  up  the  evidence  and  rulings  of 
the  trial  court  thereon,  either  by  case- 
made  or  bill  of  exceptions,  in  order  to  de- 
termine whether  there  was  error.  ♦  •  • 
The  overruling  or  sustaining  of  a  demurrer 
to  a  pleading  is  not  included  in  'errors  of 
law  occurring  at  tbe  trial.'  *  •  •  It  fol- 
lows that  DO  error  ia  assigned  in  the  petition 
in  error  that  may  be  reviewed  on  a  tran- 
script" 

Subsequent  to  the  llllng  of  the  motion  to 


dismiss,  counsel  for  plalntUF  in  *rror  flled  a 

motion  asking  leave  to  amend  his  peUUon  im 
error  by  adding  assignments  of  error  to  tbe 
effect  that  tbe  court  erred  in  overruling 
bis  motion  for  a  new  trial,  and  In  overruling 
his  demurrer  to  tbe  petition.  As  the  time 
for  appeal  from  tbe  action  of  the  court  in 
the  above  matters  has  expired,  the  motion 
asking  leave  to  amaid  the  petition  in  error 
must  be  overruled.  It  has  often  been  held 
by  this  court  that  such  assignments  of  er- 
ror constitute  new  and  distinct  assignments, 
setting  up  a  new  cause  for  the  reversal  of 
the  judgment  of  the  lower  court,  and  amend- 
ments to  the  petition  in  error  embracing 
such  assignments  cannot  be  made  after  the 
statutory  tim^  for  peilectlng  an  appeal  has 
expired.  Smith  v.  Alva  State  Bank,  35  OU. 
638,  130  Pac.  916;  M.,  O.  &  G.  Ry.  Co.  r. 
UcClellan.  35  Okl.  609,  130  Pac.  916. 

For  the  reason  stated,  the  appeal  must  be 
dismissed.  All  tbe  Justices  concur. 


(40  Okl.  641) 

GLOCKNER  v.  JACOBS.    (No.  3342.) 

(Supreme  Court  of  Oklahoma.    April  14L 
1914.> 

(SpUahua  T>v  the  Oourt.) 

1.  Appeal  and  Erbob  {|  1002*)— Vebdicf— 
CoNFLicTiNo  Evidence. 

ThiB  cause  was  submitted  to  tbe  jury  on  aa 
issue  joined  upon  mutual  accounts  existing  be- 
tween plalntlfE  and  defendant,  and  a  verdict  re- 
turned in  &ivor  of  plaintiff.  Held  that,  where  a 
cause  is  tried  to  a  jury,  and  a  general  verdict 
returned,  a  judgment  rendered  on  the  verdict, 
and  the  evidence  is  conflicting  and  contradictory, 
and  there  is  competent  evidence  to  sustain  the 
verdict,  this  court  will  not  undertake  to  weigh 
the  evidence  or  to  detemdjie  where  the  prepon- 
derance lies. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EtTor^^Ceot.  Dig.  H  S035-3937;  Dec.  Dig.  | 

2.  Principai.  and  Agent  (|  33*)— -Bxoht  to 
Tebuinatb  Bblationship. 

G.,  a  wholesale  merchant,  employed  J.  as 
salesman  to  sell  goods  numufactured  by  C  and 
the  employment  was  for  no  speci&ed  time. 
Held,  that  O.,  the  principal,  could,  1^  notice, 
arbitrarily  dlscoDtioue  tbe  services  of  J. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  1 64;  Dec  Dig.  |  33.'] 

3.  PBXNCIFAI.  and  AOBKT  a  63*)— COMVBBSXOir 

or  Bahpuss— Liabiutt  or  Aobkt. 

Where  the  principal  delivers  to  his  agent, 
who  is  employed  as  salesman,  certain  samples  to 
be  used  in  the  sale  of  the  principal's  goods,  and 
the  principal  thereafter  discontinues  the  serv- 
ices of  said  agent,  and  requests  a  return  of  the 
samples,  and  at  this  date  the  principal  is  indebt- 
ed to  the  agent  for  commissions  on  sales  made, 
the  agent  notifies  the  principal,  refusing  to  re- 
turn the  samples  until  his  commissions  have 
been  paid,  and  thereafter  sells  the  samples,  and 
applies  the  proceeds  on  what  Is  due  him  by  the 
principal,  held  that,  there  being  do  evidence  of 
bad  faith  on  the  part  of  the  agent,  he  will  not  be 
liable  to  the  principal  for  the  invoice  pric<>  of 
■aid  samples  as  of  date  they  were  deliver^  to 
him,  in  the  absence  of  testimony  showing  a  spe- 
dal  or  peculiar  value  to  the  principal,  but  will 
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be  liable  oulr  for  the  fair  market  nine  of  said 
samples  at  the  time  tbey  are  sold. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  H  105-112;  Dec  Dig.  f 
«3.*] 

4.  Tbxai.  ({  844*>— ABSioinom  of  Ebbo»— 

lUPEACHUEHT  OF  VBBDIOT. 

Upon  grounds  of  pnblic  policy,  jarors  will 
not  be  heard  by  affidavit,  deposition,  or  other 
■worn  statement  to  impeach  or  explain  tbeir  ver- 
dict, to  show  on  what  ground  it  was  rendered, 
4»  that  they  made  a  mistake,  misunderstood  the 
law  or  the  result  of  their  finding,  nor  permitted 
to  show  what  items  entered  into  the  verdict,  nor 
bow  they  arrived  at  the  amount.  Jurors  will 
only  be  beard  in  support  of  their  verdict  or  con- 
duct when  same  is  attempted  to  Ite  impeached. 

TEd.  Note.— For  other  cases,  see  Trial,  Cent. 
Die.  I  S13;  Dec  Dig.  |  S44.*l 

Brror  from  Conntjr  Court,  Osage  County ; 
OL  T.  Bennett,  Jadge. 

Action  tff  B.  F.  Jacobs  against  J.  Olockner. 
Judgment  for  plainUfE,  and  defendant  brings 
error.  Affirmed. 

H.  P.  White  and  Joseidi  D.  Mltdiell,  both 
of  Pawhuaka,  for  plaintiff  in  error.  H.  B. 
Martin,  of  Tulsa,  Chas.  R  Bush,  of  Lindsay, 
CaL,  and  Jno.  X.  Murry,  Jr.,  of  Tulsa,  for 
defendant  In  error. 

RIDDLE,  J.  PlalDtlff  in  error,  defendant 
bdow,  is  engaged  in  the  wholesale  business 
In  tbe  dty  of  New  York.  Defendant  In  er- 
ror, plaintiff  below,  Is  a  traTellng  saleBman, 
emidoyed  by  defendant  to  sell  ladles'  ready 
to  wear  merchandise  upon  a  commission  of 
7%  per  cent  on  all  sales,  except  that  be  was 
not  to  have  a  eommisslou  on  sales  on  which 
collection  could  not  be  made  by  the  defend- 
ant. The  agreement  between  the  parties  was 
coosnmmated  through  correspondence.  Plain- 
tiff alleges  In  his  petition  that  he  had  sold 
goods  for  defendant  to  the  amount  of  $3,000 ; 
tbat  he  had  sent  in  three  orders  which  de- 
fendant refused  to  accept,  and  that  he  de- 
poslted  $100  with  defendant  as  security  for 
payment  of  said  three  orders,  and  tbat  de- 
fendant stiU  retains  said  money;  tbat  de- 
fendant is  due  plaintiff  the  sum  of  $225,  com- 
mission on  Bales,  and  $100,  the  money  de- 
posited with  him  as  security;  that  the  orders 
upon  which  the  $100  was  deposited  were 
never  filled. 

Defendant  filed  his  answer,  consisting  of 
a  general  denial  and  affirmative  allegations 
In  the  nature  of  a  counterclaim,  alleging  that 
plaintlfl  had  wrongfully  withheld  the  samples 
sent  blm,  of  the  value  of  $21^.25 ;  tbat  plain- 
tiff's commissions  and  the  $100  cash  received 
from  plaintiff  by  defendant  amount  In  the 
aggregate  to  tbe  sum  of  $253.82 ;  that  plaintifT 
te  Indebted  to  defendant  la  tbe  sum  of  $21.43 
In  excess  of  amount  due  plaintiff,  as  shown 
by  an  itemized  statement  attached  to  said 
answer.  Defendant  prays  Judgment  for  said 
amoont.  It  is  admitted  In  tbe  reply  filed  by 
plaintiff  tbat  he  sold  the  samples,  after  sev- 
eral demands  on  defendant  for  bis  commis- 
sions and  tbe  retnm  of  tbe  $100  deposited  as 


security ;  that  defendant  refused  to  remit  the 
amount  of  his  (plaintiff's)  commissions  and 
the  $lOO,  and  for  >that  reason  he  sold  the 
samples,  and  applied  the  proceeds  to  the 
amount  due  him.  Defendant  notified  plaintiff 
by  letter,  of  date  September  27,  1009,  dis- 
continuing him  as  salesman,  and  requesting 
return  of  the  samples. 

Tbe  case  was  tried  to  a  Jury  and  a  verdict 
returned  in  favor  of  plaintiff  for  the  sum  of 
$250.  A  remittitur  of  $48  was  entered  by  the 
plaintiff,  and  Judgment  rendered  for  Iilm  for 
tbe  amount  of  $202.  Defendant  prosecutes 
tbts  proceeding  in  error,  and  In  his  petition 
In  error  sets  out  six  assignments. 

Under  this  record,  tbe  only  question  for 
determination  Is  as  to  whether  or  not  plain- 
tiff in  error,  defendant  below,  Is  indebted  to 
defendant  In  error,  plaintiff  below,  or  wheth- 
er the  defendant  In  error  is  Indebted  to  plain- 
tiff in  error  upon  the  counterclaim  filed.  This 
issue  was  fairly  submitted  to  the  jury  for  its 
determination,  and  the  verdict  of  the  jury 
was  In  favor  of  plaintiff.  This  verdict  has 
been  approved  by  tbe  trial  court 

[2]  There  are  two  or  three  propositions  dis- 
cussed by  plaintiff  in  error,  however.  The 
first  proposlton  which  he  discusses  and  quotes 
considerable  anthorttles  relating  to  the  power 
of  a  principal  arbitrarily  discontinuing  bis 
agent  This  question  is  not  an  issue  In  the 
record,  as  defendant  In  error  concedes  tbat 
tbts  may  be  done.  Plaintiff  never  made  any 
attempt  to  represent  the  defendant  after  the 
date  of  the  letter  of  September  27,  1909.  dis- 
continuing his  services;  hence  it  is  unneces- 
sary to  notice  the  point  further. 

It  Is  next  contended  tbat  tbe  plaintiff  lost 
his  right  to  commissions  by  failure  to  obey 
the  Instructions  of  his  principal.  We  do  not 
deem  this  question  before  us  inasmuch  as  the 
only  instance  in  which  It  Is  claimed  tbat  tbe 
plaintiff  failed  to  obey  the  Instructions  of 
defendant  was  long  after  he  had  ceased  to  be 
his  agent  uid  this  was  in  regard  to  his  fail- 
ure to  return  the  samples ;  therefore  the  au- 
thorities cited  on  this  point  are  not  appli- 
cable. 

[1,8]  It  is  also  contended  tbat  plaintiff 
was  guilty  of  conversion  of  tbe  samples  sent 
him  to  be  used  In  respresentlng  defendant; 
that  he  thereby  became  liable  and  Indebted  to 
defendant  in  the  sum  of  $225.25,  tbe  amount 
of  tbe  original  Invoice  price.  Plaintiff  does 
not  controvert  the  proposition  that  be  should 
be  charged  for  the  value  of  the  samples  sold 
or  in  case  of  conversion,  but  his  contention 
is  tbat  be  would  only  be  liable  for  tbe  fair 
market  value  of  tbe  property  at  the  time  of 
the  conversion;  and  that  under  the  testi- 
mony, tbe  market  value  was  shown  to  be 
$123,  tbe  amount  for  which  they  were  sold. 
In  tbe  absence  of  any  testimony  as  to  any 
peculiar  or  special  value  to  plaintiff,  In  our 
Judgment  this  would  be  the  measure  of  dam* 
ages  for  the  conversion  of  the  property. 
There  seems  to  be  no  cont^tion  but  th^ 
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plaintiff  was  entitled  to  tiie  ¥100  advanced 
±8  securttj  for  certain  purposes ;  and.  In  fact, 
the  defendant  has  glTen-blm  credit  for  said 
amoont  on  tals  claims  against  plaintiff.  In 
substance,  tbe  testimony  on  the  part  of  plain- 
tiff shows  that  he  had  sold  under  his  con- 
tract with  defendant  approximately  $4,000 
worth  of  merchandise;  and  that  he  was  en- 
titled to  7^  per  cent  as  commission  thereon ; 
and  that  defendant  was  farther  Indebted  to 
him  in  tbe  sum  of  ¥100  cash,  deposited  as 
herein  stated.  Defendant  admits  the  Item  of 
$100,  and  claims  that  plaintiff  Is  Indebted  to 
him  upon  commission  advance  on  certain 
Bales  which  had  not  been  paid  by  costomers 
who  became  bankrupts  to  whom  plaintiff  sold 
goods,  and  that  plaintiff  Is  Indebted  to  him 
In  the  sum  of  $21.43  over  and  above  the 
amount  due  plaintiff.  These  issues  were  sub- 
mitted to  the  Jury  under  proper  Instructions, 
and  the  Jury  returned  a  verdict  In  favor  of 
plaintiff  In  the  sum  of  $250,  and,  after  a 
remittitur  of  $48,  the  court  approved  the  ver- 
dict, and  entered  Judgment  in  the  amount  of 
$202.  It  Is  the  opinion  of  the  court  that 
there  Is  sufficient  testimony  tending  to  sus- 
tain the  verdict 

[4]  Under  the  sixth  assignment  of  error, 
defendant  undertakes  to  show  that  the  ver- 
dict Of  the  Jury  was  Irregular,  In  that  it  was 
arrived  at  by  each  Juror  suggesting  an 
amount  which  plaintiff  should  recover,  add- 
ing the  total  sums  together,  and  dividing 
same  by  six,  and  that  the  quotient  should 
be  tbe  verdict  of  the  Jury.  He  undertakes 
to  prove  this  state  of  facts  by  the  afiSdavlt 
of  one  of  the  Jurors,  W.  R.  Wells.  If  defend- 
ant was  permitted  to  Impeach  the  verdict  of 
tlte  Jury  in  this  manner,  It  Is  doubtful  wheth- 
er the  matters  set  out  in  the  affidavit  of  the 
Juror  would  bring  the  defendant  within  the 
mle  laid  down  by  the  decisions  cited  and  re- 
lied upon.  It  Is  tbe  opinion  of  the  court  that 
the  verdict  of  the  Jury  cannot  be  Impeached 
In  this  manner.  This  would  be  doing  Indi- 
rectly what  la  prohibited  from  being  done  di- 
rectly. Tulsa  Street  Ry.  Co.  v.  Jacobson, 
136  Pac.  410;  Wade  v.  Cornish,  23.0kl.  40, 
99  Pac.  643 ;  Grant  v.  Milam,  20  Okl.  672,  95 
Pac.  424;  Kuhl  v.  Supreme  Lodge  Select 
Knights  &  Ladies,  18  Okl.  383,  89  Pac.  1126. 

We  have  examined  the  record  and  briefs  of 
counsel  In  this  case  carefully,  and,  finding  no 
substantial  error  in  the  proceeding  and  Judg- 
ment appealed  from,  the  Judgment  of  the 
trial  court  la  affirmed.  All  the  Justices  con- 
car. 


(40  OkL  <8S) 

ST.  tOUIS  ft  S.  P.  R.  CO.  V.  FITTS. 
(No.  4047.)  t 
(Supreme  Court  of  Oklahoma.  March  10, 1014.) 

(SvUabut  bp  the  Court.) 

L  CABBIEBS  (S  230*)  —  PaSSENOEB— pATlOEnT 
OF  FaBE. 

The  fact  that  no  fare  was  ^Id  for  a  child 
by  the  person  in  charge  of  her  npon  the  trabi 


did  not  prevent  her  from  being  a  pasBeoger, 
where  she  waa  riding  with  the  knowledge  aiul 
consent  of  tbe  conductor. 

[Ed.  Note.— For  other  casea,  see  Carriers, 
Cent  Dig.  S8  074.  975 ;  Dec.  Dig.  j|  239.*] 

2.  CaKBIBBS  (S  316*)— IllJUBIXS  TO  Passbnoeb 
— BUBUEN  Oif  PbOOF. 

EiVldence  tending  to  show  the  occurrence 
of  a  lurch  or  a  jerk  of  a  passenger  train  of  saffl- 
dent  violence  to  throw  from  the  seat,  whereon 
she  was  quietly  aittiog  as  a  passenger,  a  diild 
ave  yeara  old,  and  to  almost  throw  from  their 
seats  two  adult  passengers,  juatiSes  an  inference 
of  some  breach  of  the  dnty  owed  to  tbe  injured 
person  by  tbe  carrier,  and  casta  tbe  onua  upon 
it  of  relieving  itself  of  responsibility  by  sbowinc: 
that  tbe  injury  was  the  resalt  of  an  accident 
which  the  exercise  of  due  skill,  foresight  and 
diligence  could  not  have  prevented. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  II 1201, 1262, 1283, 128&-1294 ;  Dec^ 
Dig.  S  316.*] 

3.  Carbibbs  (I  820*>-QDBsnoir  tob  Jubt— 

Evidence. 

In  such  action,  where  the  evidence  of  tha 
platDtiff  makes  out  a  prima  facie  case,  which 
la  rebutted  by  tbe  evidence  on  the  part  of  tha 
carrier,  It  ia  not  error  to  refuse  to  taae  the  case 
from  the  jury.  It  ia  their  dnty  to  pass  npon. 
the  credibility  of  the  witnesses  and  uie  we^t 
of  their  testimony. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  {§  1118, 1126, 1149, 1153. 1160,  1167, 
1179,  1190.  1217,  1233. 1244»  1248,  131&-1S25; 
Dec.  Dig.  \  82a^] 

4.  iNSTBucnom  Appbovbd. 

Instructions  examined,  and  JkeU  to  be  sob- 
Btantially  correct 

5.  Appbax.  and  EbBOB  (I  1004^— BXCESaiTB 
VBBDICT— EvrDENCB. 

Where  there  la  nothing  In  the  record  to  In- 
dicate that  the  action  of  the  jury  was  in  any 
way  Influenced  by  bias,  passion,  or  prejudice 
against  the  losing  party,  we  are  preduded  from 
setting  their  verdict  aside  as  occes^ve. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error  Cent  Dig.  H  S944-8047;  De&  Dig.  | 

Error  trom  District  C!onrt;  Oklaboma  Gonii' 
ty ;  John  J.  Carney.  Judga 

Action  by  Vlra  Fitts,  by  her  next  friend, 
W.  B.  Fltta,  against  the  St  Louts  &  San 
Francisco  Railroad  Company  for  personal  In* 
Juries.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Affirmed. 

W.  F.  Evans,  of  St  Louis,  Mo.,  and  -R.  A. 
Klelnschmidt,  of  Oklahoma  City,  for  plaintiff 
in  error.  3.  Q.  A.  Harrod,  of  Oklahoma  City, 
for  defendant  in  error. 

KANE,  J.  This  was  an  action  tor  dam> 
ages  for  personal  injuries,  commenced  by 
the  defendant  In  error  by  her  next  friend, 
plaintiff  below,  against  the  plaintiff  In  er> 
ror,  defendant  below.  Upon  trial  to  a  Jury 
there  was  verdict  for  plaintiff,  upon  which 
Judgment  was  duly  entered,  to  reverse  whicb 
this  proceeding  in  error  was  commenced. 

It  was  allied  that  the  plaintiff,  a  child  of 
about  Qve  years  old,  was  riding  with  her 
mother,  who  had  purchased  a  ticket  upon 
one  of  the  defendant's  passenger  trains,  and 
that  abe  waa  injured  by  being  thrown  trom 
the  seat,  whore  she  was  qnletly  Bitting,  1^  a 


•roe  qUmt  saaaa  sat  mmm 


tqplo  asd  wcUoa  NUMBER  In  Dm.  Dig.  *  Am.  Dig.  K«r-No.  Barlas  *  Rap'r  ladms 
t  Bahaarlng  daaled  April  »,  WA, 


Digitized  by  Google 


Okl.) 


BT.  liOUIS  4  S.  F,  R.  CO.  T.  FITT8 


146 


•ndden  and  heary  J«:k  of  the  train  forward, 
and  tbat  tbe  Jerk  waa  doe  to  the  carelessness 
mxiA  negligence  of  the  defendant  Tb« 
STounda  for  reversal  which  we  deem  It  neces- 
sary to  notice  may  be  stated  as  follows:  (l) 
The  plaintiff  was  not  a  passenger,  because 
•be  did  not  purchase  a  ticket  and  did  not 
pay  her  fare  upon  the  train,  but  was  riding 
free  with  her  mother,  who  had  purchased  a 
ticket  (2)  There  is  not  sufficient  eridence  to 
«BtabIlsh  negligence  on  the  part  of  the  de- 
fendant (8)  The  court  erred  In  certain  In- 
■tmctions  given  to  the  Jury.  (4)  The  verdict 
of  the  Jury  is  excessive  and  appears  to  have 
been  givoa  under  the  Influence  of  passion  and 
prejudice. 

[1]  The  general  rule  Is  that  where  one  is 
on  a  passenger  train  of  a  railroad  company, 
and  there  for  the  purpose  of  carriage,  with 
the  consent  express  or  Implied,  of  the  com- 
pany, he  Is  presumptively  a  passenger.  4  El- 
liott on  Railroads  (2d  Ed.)  voL  4,  {  157S.  In 
the  case  of  Southern  K^Uway  Co.  v«  Lee  (Ey.) 
101  S.  W.  807,  10  I*  R  A.  (N.  S.)  837,  the 
court  held  that  the  fact  that  no  fare  was 
paid  for  a  child  by  the  person  In  charge  of 
him  upon  the  train  did  not  prevail  him  from 
being  a  iMSsenger,  where  he  was  riding  with 
the  knowledge  and  consent  of  the  conductor. 

(1]  The  injury  was  inflicted  while  the  train 
was  In  motion,  running  between  two  stations. 
In  answer  to  questions  put  to  her  on  direct 
examination,  touching  the  manner  of  the  in- 
Jury,  Mrs.  Fltts,  the  mother  of  the  Injured 
dilld.  testified  as  follows:  "A.  The  train 
leapt  forward  right  bard  and  threw  her  out 
fit  her  seat  *  *  *  Q.  Whereabouts  were 
you  at  the  Ume  tbat  that  jerk  occurred?  A. 
I  am  not  positive  where  It  was  at  It  was 
Bomewheres  between  and  Ardmore  however, 
aomewberes  thereabouts  Madill.  *  *  *  It 
give  a  Jerk,  and  Jerked  her  out  of  her  seat, 
and  liked  to  have  Jerked  me  out  Q.  Did  she 
fall?  A.  Yes,  air.  a  Where  did  she  faU? 
A.  She  fell  and  struck  the  seat  right  In  front 
of  her.  *  *  *  Q.  You  speak  of  that  Just 
being  liard.  Did  It  affect  you  sitting  in  your 
seat?  A.  I  had  a  baby  In  my  lap,  and  It  lik- 
ed to  Jerked  blm  out  of  my  lap,  and  liked 
to  Jerked  my  head  off.  Ql  Was  it  beyond  the 
ordinary  jerk  of  a  train?  A.  Yes,  sir;  I 
etiould  say  It  was.  •  •  •  Q.  You  have 
been  on  trains,  haven't  you,  and  rode  on 
trains?  A.  Yes,  sir;  a  few  Umes.  Q.  You 
liave  felt  the  ordinary  and  usual  jerk  from 
trains?  A  Yes,  sir  •  I  felt  It  that  day  until 
1  got  that  one  Q.  Well,  did  you  ever  feel  a 
train  Jerk  as  bard?   A.  No,  sir." 

Another  witness,  a  passenger,  testlfled  as 
follows;  "Q.  Did  anything  happen  while  you 
were  on  the  train  with  Mrs.  Fitts  that  day  to 
Vlra  Fitts?  A.  Yes,  sir;  she  got  seriously 
hurt  on  the  train.  Q.  Well,  explain  to  the 
jury  now,  you  say  she  got  hurt  how  she  got 
hurt  A.  Well,  sir,  the  train  gave  a  jerk 
and  threw  her  out  of  the  seat  and  struck  her 
forehead  here  on  the  arm,  on  the  seat  right 
Infrontof  her.  *  •  •  Do  you  know  what 
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had  been  done  to  the  train  jnst  before  the 
accident  occurred?  A.  No,  sir  ;  I  don't  Q. 
What?  A.  No,  sir;  I  don't  know  what  hap- 
pened to  the  train,  but  It  gave  a  terrible  Jerk, 
and  liked  to  have  Jerked  me  off  the  seat  I 
was  sitting  In  the  seat  nursing  Mrs.  Ltiuder- 
dale's  baby,  and  It  liked  to  jerked  me  off  my, 
seat" 

The  contention  of  counsel  for  the  railway 
company  Is  that  the  foregoing  evidence  and 
other  circumstances  shown  by  the  record 
present  a  case  Identical  in  principle  to  8t 
Louis  &  S.  F.  R.  Co.  V.  Qosnell,  23  Okl.  688, 
101  S.  W.  1126,  22  U  R.  A  (N.  a.)  892,  and 
that  thla  case  must  be  governed  by  the  opin- 
ion In  that  case.  From  an  examination  of 
the  many  cases  cited  by  counsel  for  the  re- 
spective parties,  It  Is  apparent  that  there  Is 
considerable  difference  of  opinion  as  to 
whether  proof  of  the  injury  to  a  passenger, 
resulting  from  a  Jerk  of  the  train  or  car 
wherein  he  is  riding,  raises  a  presumption  of 
negligence  against  the  carrier.  Eiach  case, 
It  seems,  must  depend  largely  upon  its  own 
peculiar  facts  in  applying  the  rule  of  res 
ipsa  loquitur.  Whilst  there  seems  to  be  no 
well-defined  line  of  divergence  between  pas- 
senger and  freight  train  cases,  there  Is  very 
little  doubt  that  the  rule  applied  to  the  facts 
developed  in  St  Louis  &  S.  F.  R.  Co.  v.  Qos- 
nell, supra,  pertaining  to  a  passenger  upon 
a  freight  train,  is  supported  by  a  preponder- 
ance of  the  freight  train  cases.  The  cases 
from  Missouri,  copiously  quoted  from  In  tbe 
opinion,  and  which  probably  influenced  the 
court  more  than  any  others  In  reaching  its 
decision,  are  all  freight  train  cases  and  all 
support  the  doctrine  laid  down  in  tbe  opinion, 
except  Guffey  v.  H.  &  St  J.  Ry.  Co.,  53  Mo. 
App.  462.  The  general  rule,  however.  Is  that 
where  the  thing  which  causes  the  accident  la 
exclu^vely  controlled  or  managed  by  the  car- 
rier, and  the  accident  is  such  as  in  the  ordi- 
nary course  of  eveuts  does  not  happen  if 
those  who  have  the  coutrot  or  management 
use  proper  care.  It  affords  reasonable  evi- 
dence, in  tbe  absence  of  explanation  by  tbe 
carrier,  that  the  accident  arises  from  want 
of  care.  Gllmore  v.  Brooklyn  Heights  Ry. 
Co^  6  App.  Dlv.  117,  39  N.  Y.  Supp.  417. 
Among  the  cases  governed  by  thtf  foregoing 
rule  are  those  where  tbe  injury  arose  from 
sudden  starts,  sudden  stops,  jerks,  jolts,  etc. 
Tlie  tendency  of  the  decisions  seems  to  be  that 
if  the  Jerk  Is  of  such  violence  that  It  It  would 
not  be  one  likely  to  occur,  or  necessary, 
In  the  ordinary  operation  of  transportation, 
a  presumption  of  negligence  will  arise.  It 
has  been  held  that  a  very  violent  Jerk  of  a 
car,  resulting  in  injury  to  a  passenger,  rais- 
es a  presumption  of  negligence  against  tbe 
carrier.  Chicago  City  R.  Oo.  v.  Morse,  93  111. 
App.  662 ;  Evansvllle  &  T.  H.  R.  Co.  v.  Mills, 
87  Ind.  App.  503,  77  N.  E.  608;  Southern  R. 
Co.  V.  Cunningham,  123  Ga.  90,  60  S.  E.  979. 
And  that  a  violent  jerk,  throwing  a  passen- 
ger down  and  out  of  a  car,  raisea  a  presump- 
tim  at  n^Ugence  in  tbe  cairler.  111.  CeiiL 
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R.  Ca  T.  Beebe,  60  JU.  App.  863;  arUfla 
T.  Padflc  Elec.  R.  Co.,  1  CaL  App.  678,  82 
Pac.  1081 ;  Scott  r.  Bergen  Ootmty  Traction 
Co.,  63  N.  J.  Law,  407.  43  AtU  1060;  Con- 
solidated Traction  Co.  t.  Thalhelmer  et  al., 
69  N.  J.  Law,  474,  37  Aa  132;  Lomaa  r. 
N.  T.  City  Realty  Co.,  188  N.  T.  628.  81  N. 
'  B.  1168.  And  that  evidence  that  a  passenger 
standing  on  the  running  board  of  a  crowded 
car  was  thrown  off  and  killed  by  a  Jerk  suf- 
fldoitly  violent  to  throw  standing  passen- 
gers off  th^r  footing  makes  a  prima  Cade 
case  against  the  carrier.  Sheeron  v.  Con^ 
Island  &  B.  B.  Co..  78  App.  DiT.  476.  79  N. 
T.  Sopp.  7S2.  And  that  where  a  paaseiver, 
while  free  from  contributory  negligence,  Is 
thrown  from  his  seat  and  injured  while  go- 
ing around  a  curve,  a  presumptltai  of  negll- 
fence  arises.  Fitch  r.  Tractl/on  Co.,  124 
Iowa,  66S,  100  N.  W.  618.  Other  cases  in 
point  to  the  same  effect  are  Levis  v.  Wiscon- 
sin County  By.  Co.,  54  HL  App.  636;  Dough- 
oty  V.  Mo.  By.  Co.,  81  Ho.  326,  61  Am. 
Bep.  230;  B.  U.  By.  Go.  v.  Hale,  90  Ala.  8, 
8  South.  142,  24  Am.  St  Bep.  761 ;  Mun^y 
r.  Coney  Island  &  B.  By.  Co.,  36  Hun  (N. 
Y.)  199 :  Ouffey  v.  H.  &  St  J.  By.  Co.,  63  Ma 
App.  462 ;  Burr  v.  Penn^lvania  By.  Co.,  64 
N.  J.  Law,  80,  44  Atl.  846. 

We  think  tlie  case  at  bar  belongs  to  the 
foregoing  class.  The  train  upon  which  the 
plaintiff  was  riding  was  a  passenger  train, 
equipped  primarily  for  the  carriage  of  pas- 
sengers. One  reasonably  may  expect  to  ride 
on  tlw  modem  passenger  train,  not  only  in 
comparative  safe^,  but  with  a  considerable 
degree  of  comfort  We  venture  to  say  that 
a  railway  company,  of  which  it  could  truth- 
fully be  said  that  a  Jerk  of  sufficient  violence 
to  throw  a  child  five  years  old  out  of  her 
seat  where  she  was  quietly  sitting,  and  "lik- 
ed to  have  Jerked"  two  adults  out  of  their 
seats,  and  "liked  to  have  Jerked  Vbe  head 
off"  one  of  them,  was  an  ordinary  occurrence, 
would  not  enjoy  the  patronage  of  the  travel- 
ing public  to  any  great  extent  We  there- 
fore conclude  that  evidence  tending  to  show 
the  occurrence  of  a  lurch  or  a  Jerk  of  a  pas- 
senger train  of  sufficient  violence  to  throw 
from  the  seat  whereon  she  was  quietly  sit 
ting  as  ^  passenger  a  child  five  years  old, 
painfully  Injuring  her,  and  to  almost  throw 
from  their  seats  two  adult  passengers,  Jus- 
tifies an  Inference  of  some-  breach  of  the 
duty  owed  to  the  injured  person  by  the  car- 
rier, and  casts  the  onus  upon  it  of  relieving 
Itself  of  responsibility  by  showing  that  the 
injury  was  the  result  of  an  accident  which 
the  exercise  of  due  skill,  foresight,  and  dili- 
gence could  not  have  prevented. 

[8]  In  such  action,  where  the  evidence  of 
the  plaintiff  makes  out  a  prima  facie  case, 
which  is  rebutted  by  the  evidence  on  the 
part  of  the  carrier,  it  Is  not  error  to  re- 
fuse to  take  the  case  from  the  Jury.  It  Is 
their  duty  to  pass  upon  the  credibility  of  the 
witnesses  and  the  weight  of  their  testimony. 


[4]  We  have  examined  the  Instmcttoiis, 
the  giving  of  which  counsel  for  defendant 
assign  as  error,  and  are  of  the  o^nion  fba^ 
considering  them  in  connection  with  all  tlw 
other  instructions  given,  they  are  substan- 
tially correct  Some  of  the  objections  urged 
against  them  have  been  fully  answered  by 
what  we  have  heretofore  said ;  the  balance 
we  think,  are  without  merit 

[I]  Whilst  the  verdict  la  laiier,  perhaps 
than  the  members  of  the  court  would  rradeiv 
if  sitting  as  Jurors,  there  is  nothing  in  the 
record  to  indicate  that  the  action  of  the  Jury 
was  In  any  way  Influenced  by  any  bias,  pas- 
sion, or  prejudice  against  tbe  defendant. 
We  are  therefore  precluded  from  setting  tbe 
verdict  aside  as  enesslve. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  of  the  court  below  must  be  af- 
flrmed.  All  the  Justices  concur. 


  (40  Okl.  e81> 

HOEHI^R  et  aL  t.  SHOBT.  (No.  402tUt 
(Supnuw  Court  ot  Oklmboma.  Harcb  10^  U14.) 

(BvOahuM  dr  the  Court.) 

1.  APPBU-AKD  BBBOE  (I  901*)— PBSSUfTATIOir 

or  Ebbob— Ajtibmance. 

Error  is  never  presumed  by  this  court  It 
must  always  be  affirmatively  shown  by  tbe  rw- 
ord,  and,  where  this  is  not  done,  tbe  judgmmt 
must  be  affirmed. 

[Ed.  Nota.— For  otber  casei,  m*  Ameal  and  Birror, 
Cent.  Dig.  SI  1771.  3870;  Doc  Dig.  |  MS.*] 

2.  PUEADIRQ  (I  34*)— SOFTICIBNCT— APPKAI^ 

A  petition  unchallenged  by  demurrer  or 
modon,  and  against  which  no  objection  is  rais- 
ed by  objecting  to  the  testimony,  will,  when  its 
sufficiency  is  questioned  for  the  first  time  io 
this  court  on  appeal,  be  held  good  if,  by  a 
liberal  construction,  it  states,  even  though  de- 
fectively, a  cause  of  action  in  favor  of  the  plain- 
tiff and  against  the  defendant 

[E3d.  Note.— For  otber  cues,  see  Pleading,  Cent 
Die.  II        6S-7«;  Dec.  Dig.  I  94.*] 

3.  Pleadino  (I  433*)-^^TiFFioaNCT— Objbo- 

TION. 

Where  there  has  been  no  appearance  fa 
the  court  below  on  the  part  of  any  of  the  de- 
fendants until  after  judj^imeot  has  been  render- 
ed against  them,  objections  to  tbe  sufficiencr 
of  the  petition  upon  tbe  ground  that  tbe  same 
does  not  state  facts  sufficient  to  support  the 
judgment  rendered  should  not  be  sustafned,  un- 
less there  is  a  totaj  failure  to  allege  some  mat- 
ter essential  to  the  relief  sought  nor  where 
the  allegations  are  simply  Incomplete,  Indefinite, 
or  concIusioDs  of  layv. 

[Ed.  Not«.— For  otber  caaes,  see  Pleading,  Cent 
Dig.  II  Hn-1477:  Doc.  Dig.  S  433.*] 

4.  Municipal  Corporations  (8  538*)  ~  As- 

6B6SMENT  —  INJONCTION  —  PETITION  —  SUF- 
FICIENCY. 

Petition  examined,  and  held  sufficient  to 
support  tbe  judgment  rendered  by  the  trial 

court. 

fEd.  Note.— For  otber  cases,  wf  Hnnieipal  Corpo- 
ra&.  cent.  Dig.  H  1194, 1263;  D«i.  Dig.  I  638.«1 

Error  from  District  Court,  Murray  Coun- 
ty; B.  McMillan,  Judge. 

Action  by  Nellie  Short  against  F.  C.  Hoeh:- 
ler  and  another,  doing  business  as  Hoebler 
Sc  Cummings.  Judgment  for  plalntUT,  and 
defendants  bring  error.  Affirmed. 
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Warren  K  Snvder,  Harry  Wbite.  and  G.  A 
PanI,  all  of  Oklaboma  City,  for  plaintiff!  in 
error.  Walter  E.  lAtimer,  m  SQlpnur,  for  de- 
fendant in  error. 

KANS^  3,  This  proceeding  .wu  Inatltoted 
fey  the  defendant  In  error,  Nellie  Short,  for 
the  purpose  of  enjoining  a  pretended  special 
aasessment  wrongfoUy  lerled,  as  abe  alleges. 
agalDBt  her  property*  Aftw  the  original  peti- 
tion had  been  filed,  plaintiff  filed  an  amended 
petltUm  wherelA  she  Joined  Ho^l»  ft  Gom- 
mlngB,  as  partlea  defendant,  ailing  ttiat 
they  were  the  owners  and  holders  of  the 
bonds  Issued  In  porsnance  of  said  pretended 
■pedal  assessment  There  was  no  appear- 
ance Ml  ttie  part  of  any  of  the  defoidanta, 
and,  Wbak  the  cause  was  readied  for  trial, 
Hie  court  below,  npm  the  >howii«  made  by 
the  plalntur,  granted  her  the  relief  prayed 
for ;  whereupon  the  plaintUEs  In  error  herein 
filed  their  petition  in  error  In  this  conrt,  to 
wldcb  they  attached  a  transcript  of  the  record 
for  the  pnipose  of  having  reriewed.  aa  far^a 
possible,  the  acUtm  of  the  trial  conrt.  It  Is 
apparent  from  this  brief  statonent  of  the 
iwoceedlngs  ttiat  the  only  errors  of  which 
Cbe  plaintiffs  in  error  can  avail  themselves 
are  svch  as  appear  npon  the  face  of  the  rec- 
ord, whldi  In  this  case  conslBts  of  the  petl* 
tloD  filed  by  the  plaintifC  In  the  court  below. 

[2,  S]  The  rale  Is  that  a  petitloa  unchal- 
lenged by  d^urrer  or  motioD,  and  against 
which  no  objection  is  raised  by  objecting  to 
the  Introduction  of  testimony,  will,  when  its 
•ofllclency  Is  questioned  fbr  the  first  time  In 
a  motion  for  a  new  trial,  or  In  this  coort  on 
appeal,  be  held  good  if.  by  a  liberal  constmo- 
tlon,  it  states,  eroi  though  defectively,  a 
caose  of  action  In  favor  of  the  plaintiff  and 
against  the  def^dant;  and  such  objection 
ahonld  not  be  sustained,  unless  there  Is  a 
total  fhllnre  to  allege  some  matter  essential 
to  the  relief  sought,  nor  when  the  allegatlona 
axe  ^piy  incomplete  Indefinite,  or  conela- 
■tons  of  law. 

[1]  Error  Is  never  presumed  by  this  court 
It  must  always  be  affirmatively  staowD  by 
the  record,  and,  where  this  is  not  done,  the 
Judgment  must  be  affirmed.  Hall  v.  Bruner, 
127  Pac.  255.  In  another  case,  Wass  v.  Ten- 
nent-Strlbling  Shoe  Co^  S  OkL  162,  41  Pac. 
339,  It  was  held  that  "a  petition  attacked  for 
the  first  time  in  the  Supreme  Court  for  the 
reason  that  ft  does  not  state  facts  snffldait 
to  constitute  a  cause  of  action  will  be  liberal- 
ly construed,  in  order  to  uphold  the  Judg- 
ment rendered  in  the  trial  court" 

[4]  By  applying  the  foregoing  rule,  we 
think  the  petition  is  sufficient  to  support  the 
Judgment  rendered.  Counsel  fbr  plaintiff  in 
error  refer  to  the  Street  Improvement  Laws 
of  the  state,  cite  several  auOiorlties  constm- 
Ing  the  same,  and  quote  from  one  of  them  as 
follows:  "When  a  majority  of  the  property 
owners  <m  any  street  or  part  of  a  street  of 
not  less  than  2,000  feet  In  length  have  duly 
petitioned  the  dty  coundl  of  a  dty  of  the 
first  class  to  pave  siich  street,  or  part  there- 
of, with  material  used  for  standard  paving, 


designating  the  same,  and  said  coundl  haT* 
Ing  proceeded  to  pave  such  street  In  accord- 
ance with  the  prayer  of  such  petition,  no  res< 
olution  or  notice  of  Intention  to  pave,  or  pub- 
lication thereof,  bdng  required,  such  Im- 
provement will  not  be  restrained,  ot  the  pow- 
er of  eqoity  permitted  to  be  Invoked,  to  stop 
sudi  Improvement,  on  account  of  Irregulari- 
ties In  the  procedure  subsequent  to  the  pres- 
entatimi  of  the  petition  as  provided  by  law, 
when  tiiere  is  ndther  any  allegatltm  nor 
proof  aa  to  fraud,  or  that  the  party  com- 
plaining snstalns  any  spedflc  Injury  on  ac- 
count thereof,  or  that  there  was  reason  to 
believe  that  there  would  have  been  a  less 
bid  for  sudi  paving,  espedally  when  the  com- 
plainant never  protested  against  said  con- 
tract or  sought  to  have  such  irregularities 
or  defeeta  remedied,  corrected,  or  amended 
before  said  coundl,  and  aftowards  stood  by 
and  permitted  the  contractor,  without  warn- 
ing or  protest  to  proceed  under  said  con- 
tract or  undertaking,  prejudicing  himself  by 
an  outlay,  and  partially  completing  same  by 
making  a  part  of  such  improvement"  Paul- 
sen V.  City  of  El  Reno  et  al.,  22  Okl.  734,  98 
Pac.  958.  Sncb  undoubtedly  Is  the  rale  In 
street  Improvement  cases.  But  in  the  Instant 
case  there  Is  nothing  In  the  petition,  constru- 
ing it  liberally  In  order  to  support  the  Judg- 
ment rendered  below,  that  would  warrant 
the  court  In  inferring  that  the  city  authori- 
ties, In  doing  the  acts  of  which  the  plalntifir 
cmaplalns,  were  pretending  to  act  by  virtue 
of  the  street  improvement  laws,  or  attempt- 
ing to  proceed  In  accordance  with  their  pro- 
visions. On  the  contrary,  the  petition  al- 
leges that  what  the  city  authorities  did  In 
the  premises  was  contrary  to  law,  and  con- 
stituted wrongs  and  torts  against  the  plain- 
tiff and  her  property,  that  their  acts  greaUy 
depredated  the  value  thereof,  and  that  by 
reason  of  said  wrongs  and  torts  on  the  part 
of  said  cl^  authorities,  there  Is  an  attempt- 
ed assessment  charged  up  agaluBt  plaintiff 
and  the  said  two  lots,  amounting  to  the  sum 
of  $584.10  on  one,  and  $257.70  on  the  other 
lot  It  was  further  alleged  that  by  reason 
of  said  wrongs  and  torts,  she  cannot  get 
Into  her  said  property  with  a  wagon  or 
vehicle,  as  formerly,  and  that  said  alleged 
assessment  Is  not  a  legal  charge  against  her 
said  property,  aa  the  same  has  not  been  ben- 
efited, and.  If .  allowed  to  stand,  'will  con- 
fiscate said  property.  The  petition  further 
alleges  that:  "Said  assessments  are  not  Just 
or  legal,  and  the  same  are  a  cloud  on  the 
tiUe  of  plaintiff's  two  said  lots  and  void,  and. 
If  said  defendants  are  not  enjoined,  they  will 
sell  plaintiff's  said  lots  and  put  her  and  her 
children  out  of  tbelr  home,  and  that  said  de- 
fendants are  threatening  to  sell  said  lots  and 
plaintiff's  skid  home  and  put  her  and  her 
children  out  of  their  home,  and  will  do  so 
If  they  are  not  enjoined  by  this  court  That 
said  alleged  grading  assessments  and  charges 
and  lien  against  plaintiff's  said  lots  are  in 
violation  of  the  United  States  and  state  Con- 
sUtuUous  and  laws  of  this  state." 
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It  1b  tnw  tbat  a  great  man/  of  tbe  fore- 
going allegatlona,  and  man7  more  to  tbe 
Bame  effect  not  herdn  noticed,  axe  mer^ 
oonclnrtons  of  law;  but,  as  hereinbefore 
pointed  out,  objections  to  tbe  petition  In  tbe 
drcnnutances  of  this  case  "should  not  be 
BuMalned,  unless  there  Is  a  total  failure  to 
allege  some  matter  essential  to  the  relief 
aongtat,  or  when  the  allegations  are  simply 
Incomplete^  Indefinite  or  condndons  of  law." 
^fmiw^ng,  as  we  must,  that  the  allegations 
of  the  petlUon  are  true,  It  woaM  be  difScDlt 
to  conedve  a  more  wanton  and  flagrant  dis- 
regard of  the  rights  of  the  plaintiff  than  it 
discloses. 

We  think  the  judgment  of  the  court  btiow 
ought  to  be  affirmed.  It  Is  so  ordered.  All 
the  Justices  concur.  

(to  Okl.  S22) 

SCOTT  T.  JACOBS  et  al.   (No.  3361.)  t 
(Supiemfl  Court  of  Oklahoma.  March  24, 1914.) 

(Syttabu$  hp  the  ComH.) 
iNDXAiis  n  18*)— AixoncBiiTB— Death  of  Al- 

LOTTED— DBTOLUTIOK  Or  ALLOTMUIT. 

Where,  on  August  16,  1899,  a  duly  en- 
rolled citizen  of  the  Creek  Nation  di«^  at  tbe 
age  of  two  years,  before  receiviDg  her  allotment, 
leaviog  her  aurviTioK  a  father  and  a  sister,  bom, 
not  of  tbe  Catber  bat  of  the  same  mother,  all 
dtixeDB  of  tbe  Creek  Nation,  held,  the  Creek  law 
of  descent  and  distribution  governed  the  devolu- 
tion of  the  allotment,  as  directed  by  section  28 
of  the  Origioal  Agreement,  ratified  May  25, 
1901,  and  that  the  father  as  tbe  "nearest  rela- 
tion" inherited  the  laud  In  fee  to  the  exclusion 
of  the  half-sister. 

{Ed.  Note.— For  other  cases,  see  Indiana, 
Cent  Dig.  J  49;  Dec.  Dig.  J  18.»] 

Error  from  District  Court,  Hnghes  Coun- 
ty ;  John  Garuthers,  Judg& 

Action  by  Agnes  Scott,  by  her  guardian, 
against  J<dui  A.  Jacobs  and  others.  Judg- 
ment ftnr  defendaati^  and  idalntUt  brings  er- 
ror. Affirmed. 

Lewla  G.  lAwson,  of  Holdenvllle,  for  plain- 
tiff In  error.  Mann.  Rogers  A  Harris,  of 
HoId«DTiU^  tor  defendants  In  error. 

TURNER,  J.  On  September  27,  1909,  In 
tbe  district  court  of  Hughes  county.  Agnes 
Scott,  by  her  guardian,  sued  John  A.  Jacobs, 
Barney  Tiger,  Samuel  G.  Start,  and  Mary 
B.  Start  to  clear  ber  title  to  160  acres  of 
land  knqwn  as  the  allotment  of  Ijeona  Tiger, 
alleging  herself  to  be  the  sole  heir  of  said 
Leona,  who  was  deceased.  Pending  the  liti- 
gation In  the  trial  court,  Agnes  Scott  died, 
and  the  cause  was  revived  In  the  name  of 
ber  executor.  Later  Samuel  O.  Start  died, 
and  the  cause  was  there  revlred  against 
Mary  E.  Start,  his  administratrix.  Thei^ 
was  trial  to  tbe  court  upon  agreed  state- 
ment of  facts,  and  judgment  for  defendants, 
and  plaintiff  brings  the  case  here. 

The  facts  are  that  liCona  Tiger,  a  duly  en- 
rolled citizen  of  the  Creek  Nation,  on  Augast 
16,  1899.  died  at  the  age  of  two  year^  uid 


before  recelrlng  her  allotment,  leaving  ber 
Burrivlng  her  father,  Barney  Tiger,  and  tha 
plaintiff,  Agnes  Scott,  a  half-sister  or  the 
child  of  her  deceased  mother,  Fannie  Scott, 
by  a  former  husband  all  duly  «iroUed  citi- 
zens of  the  Creek  Nation ;  that  on  Norember 
18,  1901,  certtflcate  of  aUotmoit  iBsued  t» 
Lepna,  and  on  July  25.  1904,  a  patent  to 
ber  h^rs ;  that  im  September  29,  1906,  colh- 
eelTing  hlms^  to  be  her  sole  heir  under  tba 
Creek  laws  of  descent  and  distxlbutioB, 
whidi  It  Is  agreed  gorems  the  derolntlon  of 
this  allotment,  ha  faOiter  sold  and  by  war- 
ranty deed  convened  the  land  to  defendant 
John  A.  Jacobs,  who,  later,  In  the  same  man- 
ner, conveyed  it  to  d^endants  Samuel  Q.  aad 
Mary  B.  Start  It  Is  assigned  that  the  conrt 
erred  when  ha  applied  the  law  to  the  fticta 
stated  and  held  that  Barney  TIgw  was  die 
sole  belr  of  the  allottee^  and,  as  sneh,  hla 
grantees  were  oititled  to  the  land.  Mot 
as  Leona  Tiger  was  enrolled  and  died  before 
Kpcelring  her  allotment,  ^e  died  seised  of 
no  Inheritable  estate  therein  (Sanders  t.  San- 
ders,-28  Okl.  09,  117  Pac.  838),  and  as  no 
res  existed  for  the  law  to  take  hold  of  nn> 
til  November  18,  1901,  Che  date  of  her  cer- 
tificate of  allotment  (Brady  v.  Slxemore  et 
aL,  88  OkL  169,  124  Pac  615).  and  as  this 
was  intermediate  the  date  of  ^  ratlflcatton 
of  the  Original  and  Supplemental  Creek 
Agreements,  counsel  are  right  when  they  say 
that  tbe  Creek  laws  of  descent  and  distribu- 
tion govern  the  deTolutlon  of  this  sUotment, 
being  directed  to  apply  by  section  28  of  said 
Original  Agreement  (31  Stat  869,  c.  670) 
ratified  May  26,  1901.  At  the  time  of  the 
creation  of  the  res  the  law  provided  (seo 
tlon  6):  "Be  It  further  enacted  that  If  any 
person  die  without  a  will,  having  property 
and  children,  the  property  shall  be  equally 
divided  among  the  children  by  disinterested 
persons,  and  In  all  cases  where  there  are  no 
children  the  nearest  relation  shall  inherit 
the  property."  Laws  Muskogee  Nation  18S0, 
p.  132.  At  that  time,  her  mother  having 
died  before  her,  that  her  father  was  her 
"nearest  relation,"  within  the  contemplation 
of  said  section,  Is  no  longer  an  open  ques- 
tion In  this  Jurisdiction.  Be  Graffeureld  v. 
Towa  Land  &  Trust  Co.,  20  OkL  687,  95  Pac 
624 ;  Bamett  v.  Way  et  al.,  29  Okl.  780,  119 
Pac.  418;  Hooks  v.  Kennard,  28  OkL  457, 
114  Pac.  744. 
Aflrmed.  AU  the  Justices  concur. 


(40  OM.  «4> 

JONES  et  aL  T.  BENNETT.  (No.  8S8&)  f 

(Supreme  Court  of  Oklsboma.   March  IOl 
1014.) 

(Byllaliut  by  the  Covrt.) 

1.  Appeal  and  Erbob  (|  1040*)— Habmlbss 
EbBOB— RUUNO  ON  Dbmurbbb. 

Where  a  geaeral  demurrer  -Is  directed 
against  s  netitioa  and  overruled,  Thereupon 
the  plaintiff  files  an  answer,  and  thereafter,  by 
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lesTe  of  court,  tbe  plaintiff  flies  an  ameDded 
petition  to  conform  to  the  proof,  to  the  auf- 
ficieocy  of  which  no  objection  ia  made,  the  ac- 
tion of  the  court  in  overroliDg  the  demurrer 
to  the  original  petition  la  not  •ubjeet  to  review 
hj  the  Supreme  Conrt 

tEd.  Notev— For  other  cues,  •««  Appeal  ud 
Error,  Cent  IHs-  U  408»-4100:  Deb  Dig.  | 
1040.*} 

2.  Fbauds,  Statute  or  (I  58*>-OoirTBAOT  to 
Maes  Lkass— Requibites. 

A  contract  to  make  a  lease,  even  though 
the  lease  must  be  in  writing  in  order  to  con- 
form to  the  statute  of  frauds,  need  not  be  in 
writing. 

TEd.  Note.— For  other  cases,  see  Frauds, 
Statute  ot  Cent.  Dig.  ||  90;  91;  Dee.  Dig.  1 
68.«1 

S.  Fbaitds,  Statute  or  ({  53*)— Paboi.  Iaask. 

A  parol  lease  of  real  property  for  the  pe- 
riod of  one  year  does  not  come  within  the 
statute  of  frauds  (section  941,  Ker.  Laws  Okl. 
1910),  regardless  of  whether  the  term  of  the 
lease  commences  in  prssenti  or  in  fnturo. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
Statute  of,  CenL  Dig.  K  09,  80,  02;  Dee.  Dig. 
IBS.*] 

4.  Appbai.  akd  Erbob  (f  U70*)— Habhlbss 
Ebrob. 

By  section  4344,  Wilson's  Rev.  &  Ann.  St. 
1903,  we  are  required  to  disregard  any  errors 
which  do  not  affect  any  of  the  substantial  rights 
«t  Ihe  losing  party. 

[Ed.  Note.— For  other  casea,  see  Appeal  and 
E^r.  Cent.  Dig.  It  4032,  4006,  4fm,  4098, 
4101,  ^1454,  4540-4MS;  Dea  Dig.  1 1170:*] 

Error  from  County  Courts  Tillman  County ; 
T.  B.  Campbtil.  Judg& 

Action  by  W.  B.  Bennett  against  G.  W. 
Jones  and  D.  D.  Shofner  sa  Individuals,  and 
Jones  &  Sboftuv,  copartners,  composed  of  G. 
W.  Jones  and  D.  D.  Shofner.  JntUcment  for 
plalntlfl,  and  defendants  bring  emx,  Af- 
firmed. 

O.  B.  Blegel.  of  Snyder,  and  Sam  Johnson, 
of  Tishomineo,  for  plaintiffs  In  error. 
Monnts  &  Davis,  of  Frederick,  and  Gray  & 
HcVay,  of  Oklahoma  City,  for  defendant  in 
•zTor. 

KANEI,  J.  This  was  an  action  for  damages 
for  breach  of  contract,  commenced  by  the  de- 
ftodant  in  error,  plaintiff  below,  against  the 
plaintiffs  In  error,  defendants  below,  Individ- 
nally  and  as  partners.  The  parties  hereafter 
will  be  called  plaintiff  and  defendants  re- 
spectively as  they  were  designated  in  the 
court  below.  The  allesations  of  the  peti- 
tion as  to  the  nature  of  the  contract,  ont 
of  which  the  controversy  arose,  are  to  the 
effect  that  the  plaintiff  and  defendants 
entered  Into  a  verbal  contract,  whereby  It 
was  agreed  that,  if  the  plaintiff  would  con- 
struct a  certain  store  building  in  the  town  of 
Tipton,  Okl.,  the  defendant  would  agree  to 
rent  said  store  building  for  one  year,  in  order 
to  mn  and  carry  on  a  hardware  business 
therein,  and  would  agree  to  give  the  plaintiff 
a  position  in  said  store  as  clerk  for  one  year, 
at  a  salary  of  $80  per  month.  Plaintiff  fur- 
ther alleges  that.  In  pursuance  of  said  agree- 


ment, he  completed  said  bnildiog  and  per- 
formed all  the  conditions  pceoectent  on  his 
part,  bnt  that  the  defendant  failed  and  refus- 
ed to  accept  said  building  and  plaintUC's 
peiMHial  service  pursnuit  to  said  contract; 
wherefore  be  prayed  judgment  After  a  de- 
murrer to  the  petition  had  bem  overruled,  the 
defendant  filed  an  answer  conalstlng  of  a 
general  denial  and  a  spedflc  denial  of  the 
existence  of  a  partnership  and  that  sold  al- 
leged contract  was  at  any  time  made.  After 
the  plalntift  introduced  his  evidence  and  rest- 
ed, the  defendant  offered  no  evidence,  and 
the  court  permitted  the  plaintiff  to  amend 
hta  petition  to  conform  to  the  proof;  where* 
upon  the  plaintiff  filed  an  amended  petition, 
setting  forth  bis  entire  cause  of  action  In 
conformity  with  the  relief  granted;  where- 
upon the  jury  returned  a  verdict  for  the 
plaintiff  In  the  sum  of  $400,  upon  wblch  Judg- 
ment was  duly  entered,  to  reverse  which  this 
proceeding  In  error  was  commenced. 

The  grounds  of  reversal  as  stated  by  coun- 
sel in  their  brief  are  as  follows:  (1)  The 
court  erred  In  overruling  the  demurrer  to 
plalntlfTs  petition ;  (?)  the  court  erred  In  re- 
fusing to  Instruct  the  jury  to  return  a  verdict 
for  the  defendant ;  <3)  the  verdict  of  the  Jury 
is  contrary  to  law  and  the  evidence;  (4)  the 
court  erred  in  permltttng  plaintiff  to  file  an 
amended  petition  after  plaintiff  rested  Mb 
case;  and  (5)  the  court  erred  In  submitting 
the  seventh  instruction  to  the  Jury. 

[1]  After  the  demurrer,  which  was  directed 
agnlnst  the  original  petition,  was  overruled, 
the  defendant  answered  to  the  merits.  Fil- 
ing a  plea  to  the  merits  after  a  demurrer  Is 
overruled  Is  a  waiver  of  the  demurrer.  G.,  0. 
&  S.  F.  Ky.  Co.  V.  Washington,  49  Fed.  347,  1 
a  0.  A.  286.  As  the  amended  petition,  to  the 
sufficiency  of  which  no  objection  was  made, 
superseded  the  original  petition,  the  action 
of  the  court  in  overruling  the  demurrer  to 
the  ori^nal  petition,  even  if  erroneous,  could 
not  affect  any  of  the  substantial  ri^ts  of 
the  defendant,  and  therefore  could  not  be 
held  to  constitute  reversible  error.  Brown 
V.  Brown,  71  Neb.  200,  98  N.  W.  718,  U5  Am. 
St  Bep.  568,  8  Ann.  Gas.  632 ;  Palmer  v.  Hart- 
ford Dredging  Ca,  73  Conn.  182,  47  Atl.  125; 
Fidelity,  etc,  Co.  v.  Nlsblt  119  Ga.  316,  46 
S.  B.  444. 

[2]  Counsel  in  their  brief  present  their  sec- 
ond assignment  of  error  as  follows:  "We  be- 
lieve that  a  fair  Interpretation  of  the  petition 
is  to  the  effect  that  the  plaintiff  intended  to 
set  out  a  cause  of  action  for  damages  for  an 
alleged  breach  of  a  contract  whereby  the  de- 
fendant leased  a  building  which  plaintiff 
was  about  to  construct  Id  the  new  town  of 
Tipton  for  the  period  of  one  year  from  Its 
completion  and  employed  plaintiff  as  a  clerk 
for  one  year  for  the  sum  of  $80  per  month. 
•  •  •  The  allegation  Is  not  that  the  de- 
fendant had  rented  the  building,  but  that  he 
would  agree  to  rent  the  same.  Our  posltton 
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la  that  tbere  could  be  no  action  against  the 
defendants  for  breach  of  the  rental  agree- 
ment so  long  as  the  rental  agreement  had  not, 
In  ^ct,  been  made." 

As  we  understand  the  pleadings,  the  verbal 
contract  rdated  to  a  ^tnre  agreement  to 
lease  the  bnlldlng  which  was  to  be  erected  by 
the  plaintiff  for  the  period  of  one  year,  and  to 
employ  him  as  a  clerk  for  the  same  period,  at 
a  stipulated  salary  per  month,  and  the  breach 
consisted  In  the  refusal  of  the  defendants  to 
enter  Into  the  latter  agreement  Such  a  con- 
tract Is  not  Invalid  because  not  in  writing. 
Counsel  contlnoes:  "There  Is  another  con- 
clusive reason  why  the  demurrer  should  have 
been  sustained:  The  petition  on  Its  face 
shows  that  the  contract  sued  ujwn  comes 
clearly  within  the  statute  of  frauda" 

As  stated  above,  the  verbal  contract  is  not 
a  contract  to  make  a  lease,  and  to  employ  the 
plaintiff,  but  is  a  contract  based  on  a  valid 
and  Independent  consideration  to  make  an- 
other contract  on  the  happening  of  a  cer- 
tain event,  to  wit,  the  completion  of  the  build- 
ing by  the  plaintiff.  A  contract  to  make  a 
lease,  even  though  the  lease  must  be  in  writ- 
ing in  order  to  conform  to  the  statute  of 
frauds,  need  not  be  In  writing.  Tillman  t. 
Fuller,  13  Mich,  122. 

F3]  Moreover,  In  construing  subdivisions  1 
and  2  of  the  statutes  of  fraud  (section  941, 
Rev.  Laws  1910),  by  virtue  of  which  counsel 
contend  that  the  lease  'Involved  herein  Is 
void,  this  court,  in  a  recent  opinion,  held  that 
subdivision  1  applies  to  agreements  other 
than  those  relating  to  land ;  and  subdivision 
5  governs  with  reference  to  agreements  con- 
cerning real  estate,  and.  If  such  parol  agree- 
ment is  for  the  lease  of  real  property  for  a 
longer  period,  term,  or  duration  than  one 
year,  then  it  is  within  the  statute  of  frauds, 
but,  If  such  parol  agreement  is  for  the  leasing 
of  real  property  for  the  term,  duration,  or 
period  of  one  year  or  less,  it  does  not  come 
within  the  statute  of  frauds,  regardless  of 
whether  the  term  of  lease  commenced  in  prse- : 
senti  or  In  futuro.  Sullivan  v.  Bryant,  136 
Pat  412. 

The  court  below  did  not  abuse  Its  discretion 
In  permitting  plaintiff  to  file  an  amended 
petition  in  conformity  with  the  proof.  Sec- 
tion 5679,  Comp.  Laws  1909  (section  4790, 
Rev.  Laws  1910) ;  WlUett  v.  Johnson,  13  Okl. 
663,  76  Pac.  174;  Snyder  v.  Rosenbaum,  215 
U.  S.  261,  30  Sup.  Ct.  73,  54  L.  Ed.  186. 

[4]  We  have  examined  the  other  asslgn- 
meuts  of  error,  and  find  nothing  In  the  rec- 
ord to  indicate  that  any  action  of  the  trial 
court  affected  aoy.  of  the  substantial  rights  of 
the  defendant.  By  section  4344,  'Wilson's 
Rev.  Laws  1903,  we  are  required  to  disregard 
any  errors  which  do  not  affect  any  of  the 
substantial  rights  of  the  losing  party.  Mul- 
len v.  Thaxton,  24  Okl.  643,  104  Pac.  350. 

The  Judgment  of  the  court  below  is  there- 
fore affirmed.  All  the  Justices  concur. 


(43  Okt.  3S0> 

FIBST  STATE  BANK  OF  DURANT  T. 
SMITH.   (No.  3353.) 
(Supreme  Court  of  Oklahoma.   April  14,  1914.) 

(Svll^^but  by  the  Court.) 

1.  Attachment  (g  47*>—Gbound8— Fraudu- 
lent Conveyance— BuBDEN  of  PEoor. 

In  order  to  sustain  an  attaclimeDt  issued 
upon  the  ground  that  the  defeodant  has  dispos- 
ed of  hia  property  with  intent  to  defraud,  hin- 
der, or  dela7  hia  creditors,  the  intent  to  de- 
fraud must  be  established  by  the  person  who  al- 
leges such  intent. 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent  Dig.  Sg  120,  861-876;  Dec,  Dig.  {  47.*] 

2.  Attachment  (§  44*)— Grounds— Fbacdu- 

LENT  COBVEVANCB— PEEraBEINQ  CBEDITOK. 
Such  fraudulent  intent  will  not  be  inferred 
from  a  finding  of  the  trial  court  to  the  effect 
that  the  defendant  disposed  of  his  property  for 
the  purpose  and  with  the  intent  to  prefer  one 
creditor  over  the  others,  and  with  the  intent  to 
delay  the  collection  of  plaintiff's  claim  until  aft- 
er the  payment  of  the  indebtedness  due  the  pre- 
ferred daimant 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig.  |  110;  Dec.  Dig.  %  44.*] 

3.  Attachment  (8  44*)— Gbounds— Fbaddd- 

LENT  CONVETAHCE— PbEFEKBINO  CBEDITOB. 

In  the  absence  of  statutory  provisions  to 
the  contrary,  a  debtor,  though  in  failing  circum- 
stances, may  prefer  one  or  more  of  his  credi- 
tors to  the  exclusion  of  the  rest,  and  such  pref- 
erence is  not  in  iiseif  sufficient  to  sustain  an 
attachment  upon  the  ground  that  the  defendant 
has  disposed  of  his  property  with  the  intent  to 
defraud,  hinder,  or  delay  his  creditors. 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent.  Dig.  g  110;  Dec.  Dig.  g  44.*] 

Error  from  District  Court,  Bryan  County; 
Summers  Hardy,  Judge. 

Action  by  the  First  State  Bank  of  Durant 
against  C.  H.  Hardin  Smith.  Judgment  tor 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Utterback,  Hayes  &  MacDonald,  of  Dnr- 
ant,  and  Bnrwell,  Crockett  &  Johnson,  of 
Oklahoma  City,  for  plaintiff  In  error.  G.  C. 
Hatchett,  of  Durant,  for  defendant  in  er- 
ror. 

KANB,  J.  This  was  an  action  upon  a 
promissory  note,  commenced  by  the  plaintiff 
in  error,  plaintiff  below,  against  the  defend- 
ant in  error,  defendant  below.  Upon  the 
commencement  of  the  action  the  plaintiff 
caused  a  writ  of  attachmmt  to  be  lastied, 
which  was  levied  upon  certain  real  estate  as 
the  property  of  the  defendant  The  ground 
of  attacbmoit,  as  stated  In  the  affidavit.  Is 
•that  said  defendant  has  assl^ied,  removed, 
or  disposed  of,  or  Is  about  to  dispose  of,  his 
property,  or  a  part  thereof,  with  the  intent 
to  defraud,  hinder,  or  delay  bis  creditors." 

There  was  no  controversy  over  the  defend- 
ant's llabill^  on  the  note  sued  upon;  but 
Issue  was  Joined  on  the  attachment  feature  of 
the  case  by  a  motion  to  dissolve  the  same, 
upon  the  grounds:  "(1)  Tb&t  the  defraidant 
denies  that  he  has  sold,  or  is  about  to  sell, 
transfer,  and  dispose  of.  his  property,  or  any 
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part  thereof,  with  the  intent  to  hinder,  de- 
lay, and  defeat  bis  creditors  in  the  collec- 
tion of  their  claims  againjSt  him,  and  denies 
each  and  every  ground  for  attachment  alleged 
by  the  plaintiff,  and  every  part  thereof.  (2) 
Defendant  says  that  since  the  filing  of  his 
flrst  motion  to  dissolve  the  attachment  sued 
out  herein  that  he  bas  ascertalued  that  the 
plaintiff  has  had  attached  herein  certain 
lands  formerly  owned  by  this  defendant  in 
Marshall  county,  OkL ;  the  same  being  de- 
scribed as  follows:  •  •  •  That  jsaid  prop- 
erty is  not  properly  attached..  Defendant 
says  that  on  the  28th  day  of  April,  1910, 
prior  to  the  date  of  the  levy  of  said  at- 
tachment that  be,  by  warranty  deed,  for 
a  valuable  consideration,  conveyed  the  said 
real  estate  to  Mrs.  M.  B.  Stevens,  of 
Cooke  county,  Tex.,  and  that  at  the  date  of 
the  levy  of  the  attachment  herein  he  bad  no 
interest  in  the  said  real  estate^  and  there- 
fore the  same  is  not  subject  to  attadunent 
for  the  debts  of  this  defendant" 

After  the  parties  had  introduced  all  of 
their  testimony  and  rested,  the  court  made 
the  following  findings  of  fact  and  ctmcloBlons 
of  law: 

"In  this  case  the  execution  of  the  note 
set  ont  in  plaintiff's  petition  is  admitted, 
and  there  is  no  controversy  as  to  the  amount 
dne  on  said  note;  at  the  beginning  of  this 
suit  plaintiff  filed  an  affidavit  for  an  attach- 
ment against  the  property  of  defendant, 
Smith,  upon  the  ground  that  said  defendant 
had  assigned,  removed,  or  disposed  of  or 
was  about  to  dispose  of  bis  property,  or  a 
pert  thereof,  with  the  intMit  to  defraud,  bin- 
der, and  delay  his  creditors. 

"The  proof  shows  that  defendant,  C.  H. 
Hardin  Smith,  was  president  of  the  Durant 
State  Bank  of  Durant,  Okl.,  and  that  said 
bank  was  in  a  failing  condition,  and  was  in 
the  hands  of  the  state  bank  commissioner 
and  that  defendant,  Smitb,  was  Indebted  to 
said  bank  in  a  sum  In  excess  of  $36,000; 
that  be  was  also  indebted  to  the  plaintiff  in 
the  amount  sued  for  in  this  case,  and  was 
under  liability  to  other  persons.  The  proof 
also  shows:  That  at  said  time  the  defendant 
was  wholly  insolvent,  and  was  unable  to 
pay  off  and  discharge  all  of  his  indebtedness. 
That  he  had  made  promises  at  various  times 
to  the  plaintiff  in  this  case  to  pay  the  amonnt 
due,  but  tiad  failed  to  make  said  payments 
according  to  his  promise,  and  that  on  the 
28th  day  of  April,  1910,  he  executed  a  con- 
veyance, transferring  to  Mrs.  M.  E.  Stevens, 
who  bears  the  relationship  to  said  defendant 
of  aunt  by  marriage,  conveying  to  said  aunt 
all  of  the  real  estate  owned  by  the  defendant 
In  Bryan  and  Marshall  counties  in  the  state 
of  Oklahoma.  That  there  was  an  agreed 
value  between  the  defendant  and  his  said 
aunt  of  said  property  at  $10,000,  which  said 
defendant  received,  thereupon  delivering  the 
deed.  The  proof  also  shows  that  said  aunt, 
in  addition  to  the  f 10,000,  paid  for  the  trans- 
fer of  said  real  estate,  paid  In  at  the  Okla- 


homa State  Bank  or  the  said  bank  commis- 
sioner, to  be  applied  on  the  liability  of  the 
defendant,  the  Oklahoma  State  Bank,  and 
the  sum  of  $25,600  in  money. 

"The  court  finds  from  the  testimony  the 
facts  Just  stated,  and  finds,  further,  that  said 
deed  was  executed  with  the  purpose  and  in- 
tent on  the  part  of  the  defendant,  Smith,  to 
prefer  the  indebtedness  due  the  Oklahoma 
State  Bank,  and  to  procure  a  payment  there- 
of prior  In  time  and  ahead  of  the  plaintiff 
and  other  creditors,  and  with  the  intent  to 
delay  the  collection  of  plaintiff's  claim  un- 
til after  the  payment  of  the  indebtedness  due 
the  Oklahoma  State  Bank.  The  attachment 
in  this  case  issued  on  the  29th  day  of  April, 
which  was  one  day  after  the  execution  of  the 
deed  by  Smith  to  his  aunt,  and  said  deed  was 
not  placed  of  record  until  the  30th  day  of 
April,  1910,  at  3  o'clock  p.  m.,  which  was 
subsequent  to  the  levying  of  the  written  at- 
tachment herein. 

"The  court  finds,  as  a  matter  of  law,  that 
the  levy  of  the  attachment  only  reached  such 
interest  as  the  defendant,  Smltti,  had  at 
the  time  of  the  levy,  and  at  that  time  Mrs. 
Stevens,  the  aunt  of  said  defendant,  had  pur- 
chased said  property,  paying  for  same  by 
cash  at  the  agreed  price;  and  there  is  no 
evidence  tending  to  show  that  the  price 
agreed  upon  was  any  more  or  less  than  the 
actual  value  of  said  property.  It  Is  the  Judg- 
ment of  said  court  that  the  levy  of  the  at- 
tachment should  be  rendered  in  favor  of  the 
plaintiff  for  the  amount  sned  for. 

"There  is  no  proof  in  the  record  of  any 
other  indebtedness  except  the  claim  of  the 
plaintiff  in  tills  case,  and  that  shown  to  be 
due  the  Oklahoma  State  Bank,  and  the  court 
In  his  finding  Intended  to  find  ttiat  the  de- 
fendant. Smith,  had  sold  his  property  for  the 
purpose  of  delaying  the  collection  of  plain- 
tiff's claim,  and  until  after  tbe  Oklahoma 
State  Bank  had  collected  its  indebtedness." 

Whereupon  this  proceeding  in  error  was 
commenced  to  review  the  action  of  the  trial 
court  in  dissolving  the  attachment. 

The  contentions  of  counsel  for  plaintiff  in 
«*ror  are  to  the  effect  (1)  that,  the  ground 
for  attachment  set  forth  In  the  affidavit  be- 
ing sustained  by  the  evidence  and  by  the 
findings  of  the  court,  therefore  It  was  er- 
ror for  tbe  court  to  bold  that  the  defendant 
could  set  up  as  a  ground  for  discharging  the 
attachment  that  the  real  estate  upon  which 
the  order  of  attachment  was  levied  was  not 
his,  but  belonged  to  a  third  person ;  (2)  the 
deed  executed  by  the  defendant,  and  wblch 
was  recorded  on  the  30th  day  of  April,  1910, 
took  precedence  and  priority  over  the  attach- 
ment wtiich  was  levied  on  the  29th  day  of 
April,  1910,  or  one  day  prior  to  the  recording 
of  the  deed. 

[1-3]  We  cannot  concede  tbe  premise  of 
counsel  that  the  'ground  of  attachment  set 
forth  in  the  affidavit  was  sustained  by  the 
evidence  and  the  findings  of  the  court.  As 
we  view  tbe  evidence  and  the  findings  of  tbe 


Digitized  by  Google 


152 


140  PACIFIC 


SEPOHTBR 


(OU 


court,  the  only  iDference  that  reasonably  may 
be  drawn  from  them  Is  that  the  defendant 
made  a  transfer  of  bis  property  with  Intent 
to  prefer  the  Durant  State  'Bank,  of  which 
he  was  or  had  been  president,  and  to  whom 
he  owed  a  large  sum  of  money,  over  his  oth- 
er creditors.  It  is  not  a  fraudulent  trans- 
fer justifying  attachment  for  a  debtor  to 
prefer  a  creditor,  whether  this  Is  done  by 
way  of  absolute  conveyance  of  property  In 
liquidation  of  debt,  by  confessing  a  Judgment 
lu  the  creditor's  favor,  or  by  way  of  mort- 
gage to  secure  [layment;  but  the  transfer 
will  be  fraudulent  if  the  debtor  intends  to 
secure  benefits  to  himself  thereby.  4  Cyc. 
424. 

In  the  case  of  Dunn  v.  Claunch  et  al.,  13 
Okl.  577.  76  Pac.  143,  Mr.  Justice  Btfrwell, 
In  discussing  what  constitutes  fraud  under 
the  fifth  subdivision  of  section  6701,  Comp. 
Laws  1909  (secUon  4812,  Rev.  U  1910),  which 
provides  for  an  attachment  where  the  debtor 
"is  about  to  remove  his  property,  or  a  part 
thereof,  out  of  the  Jurisdiction  of  the  court, 
with  Intent  to  defraud  his  creditors,"  gnotes 
approvingly  from  a  Nebraska  case  (Steele  v. 
Dodd,  14  Neb.  496,  16  N.  W.  909)  as  follows: 
"The  mere  fact  of  a  removal  of  property 
from  the  jurisdiction  of  a  particular  court, 
or  from  the  state  even,  unless  accompanied 
with  an  Intent  to  defraud  creditors,  does 
not  give  the  right  of  attaclimcnt  imder  our 
law.  The  particular  intent  mentioned  in  the 
statute  Is  essential  to  that  right  Without 
such  intent  a  debtor  Is  at  full  liberty  to 
(±ange  his  place  of  abode  and  go  with  his 
effects  whithersoever  he  wills,  with  all  the 
freedom  from  lawful  molestation  of  one  not 
in  debt"  And  the  learned  justice  upon  the 
same  question  further  says:  "And  an  Intent 
to  defraud  is  never  presumed,  but  be  who  al- 
leges such  intent  must  prove  It;  and,  while 
it  may  be  proven  by  circumstance,  still  the 
mere  act  of  removing  property,  when  done 
openly  and  above  board,  Is  not  sufficient,  in 
the  absence  of  other  suspicious  circumstanc- 
es, to  justify  a  finding  of  such  fraudulent  In- 
tent" 

In  the  case  of  Kemper,  etc.,  Oo.  v.  Fischel, 
4  Okl.  250,  44  Pac.  205,  it  was  held  that  an 
offer  by  a  debtor  to  make  an  assignment  for 
the  benefit  of  his  creditors  is  no  evidence 
of  fraud,  and  constitutes  no  ground  for  at- 
tachment Other  cases  to  the  same  effect 
are:  Wfnfleld  National  Bank  v.  Croco,  46 
Kan.  629,  26  Pac.  942;  Tootle,  Hosea  &  Co. 
V.  COldwell,  30  Kan.  125,  1  Pac.  329;  Aber- 
nathy  Fur.  Co.  v.  Armstrong,  46  Kan.  270,  26 
Pac.  693 ;  De  Wolf  &  Son  v.  Armstrong,  46 
Kan.  523,  26  Pac.  1038;  Campbell  T.  War- 
ner, 22  Kan.  604. 

As  we  are  fully  convinced  that  the  evi- 
dence does  not  tend  to  show,  and  that  the 
trial  court  did  not  find,  any  Intent  on  the 
part  of  the  defendant  to  defraud  bis  credi- 
tors, but  merely  an  Intent  to  prefer  one  of 
tiiem  over  the  others  in  the  order  of  pay- 


ment, the  other  qnestiona  presented  become 
tmmateriftL 

The  Judgment  of  the  court  below  is  af- 
flrmed.  All  the  Justices  ooncnr. 


(40  Okl.  fi4S) 

EVERETT  T.  COMBS.   (No.  8347.) 
(Supreme  Court  of  Oklahoma.  AprQ  14. 1914.) 

(SvUabut  by  tlia  Court.) 

1.  Bbokebb  (8  54*)— BiGirr  to  Commission— 
Pbocubkment  of  Puechaser. 

A  real  estate  agent,  authorized  to  sell  land 
for  another  for  a  .stated  price,  for  a  certain 
compenaation,  is  entitled  to  Ills  commission 
when  he  produces  a  purchaser,  ready,  'willing, 
aod  financially  able  to  purchase  the  land  upon 
the  terms  and  conditions  agreed  upon. 

[Ed.  Note.— For  other  cases,  see  Broken. 
Cent  Dig.  fig  75t81;  Dec.  Dig.  {  54.*] 

2.  APPEAL  AN0  EbBOB  (|  1001*)  —  VeBDICT  — 

Evidence. 

Evidence  of  plaintiff  In  this  case  shows 
that  be  made  an  unconditional  agreement  with 
defendant  to  find  him  a  purchaser  for  a  certain 
tract  of  land  at  an  agreed  price,  for  which  he 
was  to  receive  a  commisalon  of  $100,  and  that 
he  found  such  purchaser  who  was  ready,  will- 
ing, and  finandal^  able  to  porcbase  the  land; 
and  this  Issue  was  submitted  to  the  Jury  under 
all  the  facts  and  circumstances,  and  a  verdict 
returned  in  favor  of  plaintiff  for  the  amount 
sued  for.  Seld,  the  verdict  is  reasonably  sos* 
tained  by  the  evidmce,  and  sfaonld  not  be  dis- 
turbed on  appeal 

[Ed.  Note. — ^E*or  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3922,  892S-3934;  De&  Dig. 
f  100l.»] 

3.  OouBTs  ($  163*)— Aoiaoif  n>B  (^ncissionB 

— Jt)  BI8DICTI0N. 

Record  examined,  and  fails  to  disclose  that 

the  title  to  the  land  over  which  the  claim  of 
plaintiffs  commission  arose  was  involved;  hence 
the  county  court  had  jurisdiction  in  said  cause. 

[Ed.  Note. — For  other  cases,  see  Courts, 
Cent  Dig.  M  410,  411,  443,  479,  1294;  De& 
Dig.  S  1^.*] 

Error  from  County  Court,  Creek  Ooimty; 
Warren  H.  Brown,  Judge. 

Action  brought  in  justice  court  by  Andy 
Combs  against  L.  H.  Everett  Judgment  for 
plaintiff  on  appeal  to  the  county  court,  and 
defendant  brings  error.  Affirmed. 

Pryor,  Rockwood  &  Lively,  of  Sapulpa,  for 
plaintiff  in  error.  Wm.  L.  COieatham,  of  Bris- 
tow,  for  defendant  In  error. 

RIDDLE,  J.  This  suit  was  brought  by 
Andy  Combs,  defendant  in  error,  against  L. 
H.  Everett,  plaintiff  in  error,  in  a  justice 
court  of  Creek  county.  Judgment  was  ren- 
dered in  favor  of  plaintiff,  and  an  appeal 
was  prosecuted  to  the  county  court  where 
trial  was  had  to  a  jury,  and  a  judgmeit 
again  rendered  In  favor  of  plaintiff. 

Briefiy  stated,  the  facts  are  as  follows: 
Plaintiff,  Combs,  was  engaged  in  the  real  es- 
tate business  in  the  town  of  Brlstow,  Creek 
county.  Plaintiff  was  employed  by  defend- 
ant to  sell  a  certain  tract  of  laud,  owned  by 
defendant  situated  In  Creek  county  for  the 
sum  of  $2,900,  and  agreed,  to  pay  a  commls- 
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Bion  for  tbe  services  rendered  of  $100.  Plain- 
tiff found  a  purcbaser  In  the  person  of  one 
Alfred  Anderson.  He  showed  Anderson  the 
land  and  Introduced  him  to  defendant;  where- 
upon said  defendant  and  Anderson  entered 
Into  a  written  contract  of  sale,  defendant 
agreeing  to  furnish  abstract  showing  good 
title.  The  purchaser  deposited  a  forfeit  of 
$250  in  a  bank,  to  be  delivered  to  defendant 
npon  approval  of  title  as  part  of  the  pur- 
diaae  price.  No  al)stract  was  furnished ;  but 
ADderaon's  attorney  made  some  examination 
as  to  the  condition  of  the  title  to  said  tract 
of  land  and  found  some  irregularity,  which 
seems  could  hare  been  cured  and  made  satis- 
factory to  the  purchaser.  Defendant,  how- 
ever, called  tbe  deal  off  and  withdrew  his  de- 
port Plaintiff  bad  no  notice  of  any  defect 
In  tbe  tiae. 

[1]  Plaintiff  In  error  bases  hla  right  of  re- 
Tersal  In  this  court  almost  solely  upon  tbe 
proposition  that  the  contract  of  sale  on 
which  tbe  right  to  the  commission  claimed 
by  plaintiff  depended  was  conditional;  tbat 
Is,  he  says  tbat  the  condition  In  the  contract 
was  tbat  Everett,  defendant  In  the  court  be- 
low, agreed  to  fumisb  a  good  title.  It  may 
well  be  presumed  that  this  elemoit  may  be 
involTOd  In  every  contract  made  for  tbe  sale 
of  real  estate.  We  tall  to  find  anything  In 
the  record,  however,  supirarting  the  proposl-- 
tlon  that  the  right  of  plaintiff  to  his  com- 
mission depended  upon  a  condition  of  this 
kind.  In  fact  tbe  plaintiff  testified  that  he 
made  an  unconditional  contract  with  defend- 
ant whereby  he  was  to  fonrieb  a  buyer  for 
tbe  land  In  question  at  a  price  of  $2,900. 

testimony  shows  ttiat  he  did  And  sucb  a 
pnrdiaaer,  that  an  unconditional  contract  of 
pnrdiase  was  made  and  entered  into,  and 
that  the  wonld-l>e  purchaser  was  ready,  will- 
ing, and  able  to  take  tbe  land ;  and  we  gath- 
er from  the  record  tbat,  although  some  Ir- 
regntari^  In  the  title  was  found,  yet  he  was 
still  willing  to  tiave  the  defect  corrected  and 
accept  tbe  title.  Defendant  testified  that  he 
made  no  contract  with  plaintiff  for  the  sale 
of  tbe  land.  This  was  purely  an  Issue  npon 
a  controverted  question,  to  be  submitted  to 
and  determined  by  the  Jury.  The  rule  is 
mUl  settled  that,  where  a  broker  has  fully 
performed  his  undertaking  by  procuring  a 
person  ready,  wllllug,  and  able  to  purchase 
his  prindpars  property  at  the  price  and  on 
the  terms  agreed,  he  Is  entitled  to  his  com- 
mlaslon.  Carson  t.  Tance,  85  OkL  584.  1^ 
Pae.  946;  Reynolds  v.  Anderson,  87  Okl. 
868,  132  Paa  822.  46  Lw  B.  A.  (N.  8.)  144. 

[2]  testimony  Is  preponderant ;  In  fiict 
the  great  weight  of  tbe  testimony  is  In  fitvor 
of  plaintiff,  and  In  our  judgmoit  tba  verdict 
of  the  Jury  and  the  judgmoit  of  the  court 
thereon  la  correct 

[S]  Tbe  only  otba  pnvosttlon  raised  by 
the  plaintiff  In  error  Is  that  the  county  court 
had  no  -jurisdiction  orer  the  subject-matter. 


for  the  reason  that  It  Involves  the  question 
of  title  to  land.  We  have  examined  the  rec* 
ord  and  briefs  of  counsel,  and  find  that  there 
Is  no  merit  In  this  contention. 

Finding  no  reversible  error  In  the  Judg- . 
ment  of  the  trial  court,  tbe  same  is  in  all 
things  afflmwd.  AU  the  Jostlces  omcux. 


(40  OkL  661) 

VAN  AB8DAOM>SB0RN]B  BROEBBAOB 

CO.  T.  WILET.   (No.  S87&.) 
(Supreme  CTourt  of  Oklahoma.   April  14,  1914.) 

(Byllabiu  by  th»  Qourt.) 
L-  Appeal  ard  Bbbob  ^  671*>— CUsv-Madb^ 

GVIDBNOS. 

In  the  absence  of  a  recital  In  the  case-made 
that  It  contains  all  the  evidence  submitted  or 
introduced  on  the  trial,  this  court  will  aot  re- 
view any  aaesdon  depending  upon  the  facta  for 
its  determination. 

[Ed.  Not«.^For  other  casestsee  Appeal  and 
Error,  Gent  Dig.  H  289K2ff72;  Dec  Dig.  | 
671.*] 

2.  Appkal  and  SktBOB  (S  671*)-^Etidbhc»— 
Recital  of  Casb-Maob— SumoiBnor. 
The  case-made  filed  in  this  case  contains 
the  following:  "This  was  all  the  evidence  of- 
fered  by  plaintiff  and  defendant  In  this  case, 
and  the  parties  plaintiff  and  defendant  rested 
their  case."  Held,  that  this  is  a  substantial 
compliance  with  the  rule  laid  down  bp  this 
conrt 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  Cent  Dir  H  2867-2872;  Dee.  Dig.  | 
67i.*J 

8.  TriXl  (I  141*)— DiBBcnoir  ov  Tbbdiot— 

BTinBKCB. 

The  only  p<dnt  In  issue  for  the  proper  de- 
termination of  the  cause  Is  as  to  whether  a 

policy  of  insurance  applied  for  had  been  issued 
and  had  become  effective.  The  nncootradlcted 
testimony  shows  tbat  such  policy  had  been  is- 
soed  and  was  In  effects  Held,  that  it  was  prej- 
□dicial  error  for  the  court  to  deny  a.  motion  for 
a  directed  verdict  in  favor  of  plaintlfC. 

[Eld.  Note.— For  other  cases,  see  Trial,  Oent 
Dig.  I  886:  Dec.  Dig.  f  141.*] 

Error  from  Coonty  Court,  Texas  Ootinty; 
W.  a  Crow.  Judge. 

Action  brought  In  jnsUce  court  by  tbe 
Tan  ArsdaleOsbome  Brokerage  Company 
against  U.  O.  Wiley.  Judgment  for  defend- 
ant on  appeal  to  th«  oonnty  court,  and  plain* 
tiff  brings  error.  BeTened,  with  dlieetlan. 

E.  L.  Fouike  and  0.  A.  Ifotson,  both  of 
Wichita.  Kan.,  for  plaintiff  in  error,  ^llam 
Edena,  of  Pocatello,  Idalu^  for  ditfendant  in 
error. 

BIDDLBk  J.  Plaintiff  In  error,  hereinafter 
r^rred  to  as  plaintifl^  brou^t  tills  anit 
In  a  Justice  conrt  of  Texas  county  against 
M.  O.  Wiley,  herelnaft^  referred  to  as  de- 
jTeodant  to  recover  on  a  promissory  note  the 
sum  of  $66,  bearli^  10  par  cent  interest  firom 
date  If  not  paid  wlien  due.  The  facts,  brief- 
ly stated,  are:  The  note  was  executed  by  de- 
fendant in  fiiTor  of  plaintiff  in  consideration 
for  certain  hall  insurance,  to  be  issued  by 
Tan  Arsdale  and  Osborne,  aa  goieral  agents 
for  the  St  Paul  Fire  &  Marine  Insurance 
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Company.  An  ai^>eal  was  prosecnted  from 
the  Justice  court  to  tbe  county  court  of  Texas 
county.  In  that  court  defendant  filed  his  an- 
swer, containing:  First,  a  general  denial; 
second,  admission  of  the  execution  of  the 
note;  and,  third,  a  ]^ea  of  failure  of  con- 
sideration, in  tliat  said  note  was  executed 
under  an  express  agreement  wltti  I.  E.  Cam- 
eron, who  was  the  local  agent  for  said  insur- 
ance company,  located  at  Guymon,  Okl.,  that 
b«  would  procure  and  have  Issued  and  de- 
livered by  the  St  Paul  Fire  ft  Marine  Insure 
ance  Comimny  to  said  defendant  an  insurance 
policy  against  loss  by  hail  <ni  ISS  acres  of 
wheat  located  on  certain  lands  in  Texas 
county;  ttiat  said  defendant  never  at  any 
time  received  said  policy,  and  that  no  policy 
had  ever  been  issued  iv  plaintiff  or  by  said 
insurance  company  In  consideration  for  the 
note;  that  he  had  made  demand  upon  said 
Cameron,  as  agent^'and  on  plaintiff  that  they 
execute  and  deliver  a  policy  to  cover  said 
wheat  in  consideration  of  said  note,  but  that 
they  refused  to  execute  and  d^ver  same ;  that 
said  note  was  absolutely  without  any  con- 
sideration, and  was  void.  In  substance,  the 
testimony  was  that  d^endant  signed  two  ap- 
plications for  insurance,  the  wheat  being  lo* 
cated  on  two  different  tracts  of  land :  he  then 
executed  the  note  In  question  and  delivered  it 
to  Cameron,  the  agrat;'  that  Cameron  told 
defttidant  at  the  time  tiw  terms  required  by 
the  company  he  represented  was  that,  upon 
the  execution  of  a  note  for  |5S,  he  would  pro- 
cure a  policy  executed  by  the  Insurance  com- , 
pany ;  that  he  went  to  Cameron,  tbe  agent, 
15  or  20  days  after  he  made  the  application 
and  asked  for  his  policy ;  that  C^eron  stat* 
ed  that  he  was  pretty  sure  be  had  the  policy, 
but  was  unable  to  find  same,  but  stated  he 
would  look  again,  defendant  stating  that  he 
was  going  away  to  be  gone  a  month  or  two ; 
that  be  never  made  any  other  attempt  to 
get  the  policies.  The  applications  contain 
the  following:  "Shall  we  send  policy  to  you, 
or  to  the  agent?**  Ans.  "Send  the  policy  to 
tbe  agent." 

Van  Arsdale  testified  on  behalf  of  plaintiff 
that  he  and  Ctebome,  of  Wldilta,  Kan.,  were 
the  general  agents  of  the  St  Paul  Fire  & 
Marine  Insurance  Company;  that  it  was  his 
duty  to  receive  and  approve  the  applications 
for  bail  Insurance  In  behalf  of  his  firm ;  that 
the  applications  which  were  introduced  In 
evidence,  marked  Exhibits  A  and  B,  were 
received  on  May  26, 1910,  and  were  approved 
on  said  day,  and  two  poUdes  issued,  being 
numbered  68^296  and  68,297  respectively.  He 
produced  c<^e8  of  the  original  policies,  and 
testified  that  the  originals  were  mailed  to 
I.  E,  Cameron,  Guymon,  Okl. ;  that  the  orig- 
inal policies  were  not  In  possession  of  the 
said  Van  Arsdale-Osborne  Brokerage  Com- 
pany ;  that .  tbe  premiums  on  said  policies 
were  paid  to  the  St  Paul  Fire  &  Marine  In- 
surance Company  on  or  about  the  1st  day 
of  June  by  Van  Arsdale  and  Osborne;  that 
they  had  never  received  any  notice  from  de- 


fendant that  tbe  polldes  had  not  been  re- 
ceived. 

Cameron  testified  that  he  was  local  agent 
for  said  insurance  ctnnpany,  and  was  also  In 
the  banking  business  at  Guymon,  Okl.  He 
Idwtified  tbe  note  and  the  two  applications 
introduced  in  evidence. ,  The  question  was 
asked  witness:  "Send  the  policies  to  i^oit; 
was  that  in  there  before  Wiley  dgned  it 
(referring  to  the  applications)?"  Ans.  "Yes. 
sir."  He  further  testified  tiiat  he  redeved 
the  policies  from  the  general  i^^ts  and  mail- 
ed tbem  to  Mr.  Wiley ;  that  he  put  them  in 
a  mall  box,  addressed  to  Mr.  Wiley,  with 
snfflclent  pMta^i  that  tbe  envelope  «)ntain- 
ed  a  retnm  card;  but  tiiat  same  was  never 
returned.  At  tbe  close  of  the  evidence,  plain- 
tiff moved  for  a  directed  verdict,  wlilcb  mo- 
tion was  overruled  and  exertions  taken. 
The  issues  were  submitted  to  the  Jury,  and  a 
Verdict  returned  In  favor  of  the  defendant 
Motion  for  a  new  trial  was  filed,  overruled, 
and  exceptlona  takoL 

D^endant  in  enw,  M.  G.  Wiley,  died  on 
the  11th  day  of  Deconber,  1913.  and  this 
cause  has  been  revived  in  Oils  court  in  the 
name  of  Elizabeth  Wiley  and  Mary  Elisabeth 
Wiley,  hein  of  M.  O.  Wiley,  deceased ;  and 
said  parties  are  substituted  as  defendants  hi 
error  in  said  cause. 

[1,2]  Defendant  In  error  has  filed  a  brief, 
contending  that  the  case-made  contains  no 
statement  showing  that  the  same  includes  all 
the  evidoice  introduced  in  tbe  trial  of  said 
cause :  and  that,  inasmuch  as  the  only  error 
complained  ol  is  Qiat  the  verdict  of  the  Jury 
was  not  sustained  by  any  evidence,  and  was 
manifestly  given  under  the  influence  of  pas- 
sion and  prejudice,  cannot  be  considered  In 
this  court  Tills  is  the  only  ground  discussed 
In  the  brief  filed  by  defmdant  in  error.  The 
case-made  on  page  64,  among  other  thii^s. 
contains  the  following:  "This  Is  all  the  evi- 
dence offered  by  plaintiff  and  defendant  In 
this  cause,  and  the  parties  plaintiff  and  de- 
fendant rested  their  case." 

If,  as  stated  therein,  the  casft-made  includes 
all  the  evidence  offered  in  the  trial  of  said 
cause  by  both  plaintiff  and  defendant,  it 
would  necessarily  follow  that  it  Included  all 
'the  evidence  Introduced  on  the  trial,  for  evi- 
dence could  not  well  be  introduced  and  re- 
ceived by  the  court,  unless  It  was  offered. 
While  we  recognize  the  uniform  rule  of  this 
court  that,  if  the  case-made  fails  to  contain 
a  statement  showing  that  it  includes  all  the 
evidence  Introduced  in  the  trial  of  a  cause, 
we  are  not  authorized  to  examine  into  tbe 
sufficiency  of  tbe  evidence  to  ascertain  wheth- 
er or  not  the  Judgment  is  sustained.  We  are 
o(  the  opinion,  however,  that  this  statemoit 
above  quoted  substantially  complies  with 
tbe  holdings  of  this  court 

[3]  From  the  forcing  facts,  in  our  opin- 
ion, the  only  question  for  this  court  to  de 
termlne  Is  whether  or  not  under  the  undis- 
puted testimony,  the  court  committed  prej- 
udicial error  in  overruling  tlie  motion  for  a 
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directed  verdict.  The  answer  of  defendant 
nets  up  a  good  defease  to  the  note  in  ques- 
tion, and,  had  it  been  sustained  by  the  evi- 
dence, or  if  the  facts  were  controverted,  and 
had  a  verdict  of  the  jury  been  returned  in 
Cavor  of  defendant  under  proper  InstnictlonB, 
then  the  judgment  of  the  court  sbould  not 
be  disturbed  on  appeaL  Defendant  not  only 
alleged  that  It  was  the  agreement  that  the 
policy  be  Issued  and  delivered  to  him,  and 
that  he  never  received  any  policies,  but  he 
further  alleges  that  no  such  policies  were 
ever  issued  by  the  insurance  company.  It  is 
admitted  that  In  his  applications  a  written 
request  was  made  on  the  company  to  send  the 
policies  to  the  ag«it  at  Guymon.  The  tes- 
timony is  undisputed  that  the  policies  were 
issued  and  mailed  to  and  received  by  Camer- 
4m,  the  person  who  was  designated  by  de- 
fendant  to  receive  the  policies.  The  appli- 
cations, signed  by  the  defendant  and  intro- 
duced in  -evidence,  provide  that:  "I,  M.  G. 
Wiley,  of  post  office  Guymon,  In  the  county 
of  Texas,  In  the  state  of  Oklahoma,  hereby 
makes  application  to  the  St  Paul  &  Marine 
Insurance  Company  for  insurance  upon  grow- 
ii^  grain  against  damage  by  hail  only,  for 
the  season  of  1910,  to  the  amount  of  three 
hundred  twenty-flve  dollars,  from  the  day 
this  application  ia  accepted  and  approved  1>y 
V<M»  Arsdale  <€  Osborne  general  agents,  at 
Wichita.  Kansas,  at  IS  o'clock  noon  until 
September  15,  1910,  at  noon,  ttandard  time:' 
<Itallc8  ours.) 

When  the  applications  were  approved  and 
the  policies  delivered  to  Cameron,  the  person 
who  had  been  designated  by  defendant  to  re- 
c^ve  them,  the  contract  was  fully  consum- 
mated; and,  in  oar  Judgment,  it  is  immate- 
rial, so  far  as  the  right  of  plalntifF  to  recover 
in  this  case,  whether  or  not  the  policies 
were  personally  delivered  to  defendant  Un- 
der this  state  of  facts,  had  the  crop  covered 
by  the  insurance  policies  been  destroyed  by 
hall,  and  defendant  had  sned  the  insgrance 
company  upon  the  policies  seeking  a  recovery, 
we  feel  that  no  court  would  be  warranted  in 
that  case  in  denying  a  recovery  solely  by 
reason  of  the  fact  that  after  the  policies 
were  Issued  and  delivered  to  Cameron  for 
delivery,  they  had  not  been  personally  de- 
livered to  defendant.  To  so  hold  would  be  to 
adhere  to  technicality  and  form,  and  to  Ig- 
nore substance  and  reason;  and  the  same 
rule  must  be  applied  in  determining  the 
rights  of  plaintiff  In  this  case.  While  it  is 
true  that  as  a  general  rule,  before  an  Insur- 
ance policy  becomes  effective,  a  delivery 
must  be  made,  whether  or  not  a  policy  be- 
comes effective  before  delivery  Is  usually  con- 
trolled by  provisions  of  the  contract  In  this 
case  it  would  ai^ear  that  a  reasonable  con- 
struction of  the  applications  in  question 
would  be  to  hold  that,  when  they  were  ap- 
proved by  the  general  agent  of  the  company, 
the  Insurance  became  effective.  The  policies 
were  actually  issued  in  favor  of  defendant 


and  delivered  to  the  person  de^nated  by 
him,  and  the  testimony  showing  this  state  of 
facts  "Is  uncontradicted.  Terry  v.  Creed,  28 
Okl.  857.  115  Pac.  1022;  Spaulding  Mfg.  Co. 
V.  Holllday,  32  Okl.  823, 124  Pac.  35;  Spauld- 
ing Mfg.  Co.  V.  Coobsey,  34  Okl.  790,  127  Pac. 
414. 

It  is  therefore  our  conclusion  that  the  mo- 
tion for  a  directed  verdict  should  have  been 
sustained  by  the  trial  court,  and  that  the 
court  in  denying  said  motion,  committed 
prejudicial  error,  requiring  a  reversal  of 
this  case ;  end  it  is  the  order  of  the  court 
that  said  cause  be  reversed,  with  direction  to 
the  trial  court  to  set  aside  the  verdict  of  the 
jury  and  proceed  in  accordance  with  this 
optnton.   All  the  Jostices  concur. 


(48  Okl.  908) 

OALER  et  aL  v.  BBRRIAN  et  aL  <No.  2902.) 
(Supreme  Oourt  of  Oklahoma.   Jan.  13,  1914.) 

(Byllahut  ly  the  Court.) 

1.  TwAL  (H  370,  374*)— Cancellation  of  In- 
BiBUHKNTB— Right  to  Jubt  Tbial— Equitt. 

In  cases  of  equitable  cognizance  (except  ai 
otherwise  provided  bv  statute  [Rev.  liaws  1910, 
f 8  4903,  4994]:  see  Brewer  v.  Martin,  138  Pac. 
166,  opmion  of  this  court  by  Justice  WilUama, 
recent^  decided,  and  not  yet  offidally  reported, 
and  authorities  therein  dted),  the  Judge  may 
call  a  jury,  or  consent  to  one.  for  the  purpose 
of  advising  him  on  the  questions  of  fact,  and 
he  may  adopt  or  reject  their  coDclusionB,  as 
he  sees  fit,  for  that  the  whole  matter  must 
eventually  be  left  to  him  to  determine:  and 
instructions  offered  by  the  parties  furnish  no 
ground  of  error  on  appeal.  It  is  not  only  the 
right,  but  the  duty,  of  the  court,  in  such  cases, 
to  fully  determine  lUI  queBtions  of  fact,  as 
well  as  of  law. 

[Ed.  Note.— For  other  eases,  see  Trial,  Cent 
Dig.  H  881.  884,  885;  Dec.  Dig.  IS  370,  374.*] 

2.  Appeal  and  Erbob  ({  lOlO*)— Findings- 
Evidence. 

The  rule  In  this  court  is  that  where  the 
evidence  reasonably  tends  to  support  the  find- 
ings of  a  trial  court  or  a  jury  in  such  court, 
the  same  will  not  be  reviewed  in  this  court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  fiS  3979-3982,  4024;  Dec 
Dig.  §  1010.*] 

Error  from  District  Court  Nowata  Coun- 
ty; T.  L.  Brown,  Judge. 

Action  by  F.  W.  Galer  and  others  against 
F.  L.  Berrian  and  others.  Judgment  for  de- 
fendants, and  plaintlfls  bring  error.  Af- 
flnned. 

Tillotson  &  Elliott,  of  Nowata,  W.  H.  Kor- 
negay,  of  Yinita.  and  Glass  &  Weaver  and 
A.  0.  Hough,  all  of  Nowata,  for  plaintiffs 
in  eiTor.  W.  D.  Humphrey,  of  Nowata,  for 
defendants  In  error. 

LOOPBOURROW,  J.  In  January,  1910,  the 
Northwestern  Development  Company  was  a 
corporation  duly  organized  under  the  laws  of 
the  United  States  and  doing  a  business  In  the 
county  of  Nowata,  state  of  Oklahoma.  At 
that  time  F.  L.  Berrian  and  others,  defend- 
ants, were  the  owners  of  185  shares  of  stock 
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In  said  corporation,  and  the  plaintiffs,  F.  W. 
Oaler,  J.  E.  Ke^ian,  and  Oeorge  E.  Wood- 
ard,  pnrchased  said  sbares  ot  stock  from  said 
defendants  for  the  purpose  of  obtaining  the 
controlling  Interest  In  said  Northwestern  De- 
velopment Company,  said  company  having  a 
certain  60-acre  oll-bearlng  irase  In  Nowata 
coanty,  the  ^alntlffs  paying  therefor  the  sum 
of  $4,255  In  cash,  the  balance  of  $2,771  being 
divided  Into  four  equal  Installments,  each  In- 
stallment being  T^resented  by  a  prondssory 
note;  said  installments  falling  due  In  S,  6. 
9,  and  12  months  from  date.  The  notes  were 
payabte  to  cashier  of  State  Bank  A  Trust 
Company,  aa  tmstee  of  defendants,  and  with 
the  contract  were  deiM^ted  In  escrow  with 
said  bank.  The  first  note  became'  due  April 
26,  1910,  and  was  then  paid.  On  July  13, 
1910,  plaintiffs  brought  this  suit  against  the 
defendants,  charghig  that  the  defendants  did 
fraudulently  and  falsely  reprint  unto  Che 
plaintiffs  that  well  No.  5  upon  said  lease  had 
been  completed  on  the  ITtfa  day  ot  November. 
1909,  and  that  the  same  had  been  completed 
tbrou^  an  oll-bearlng  sand,  beginning  at 
637  feet  from  the  top  of  the  ground,  and  nm* 
nlng  to  ^  feet  from  the  top  of  ttie  ground, 
and  that  said  well  had  never  been  shot,  and 
that  overnight  It  had  filled  up  with  SGO  feet 
of  oil,  and  that  at  said  time  It  stood  full  of 
oil,  and  there  was  no  gas  In  said  well ;  that, 
In  triith  and  in  fact,  no  cfU  bad  been  found 
in  said  well ;  and,  In  truth  -and  In  fact,  there 
was  DO  oll-bearlng  strata  of  any  kind  en- 
countered therein.  Plaintiffs  asked  for  a 
Judgment  against  the  defendants  for  the 
amount  of  money  actually  paid  to  them,  for  a 
surrender  of  the  unpaid  notes ;  that  the  judg- 
ment be  declared  a  Ueu  upon  the  stock,  and 
the  stock  sold  to  satisfy  said  Judgment ;  and 
for  a  personal  Judgment  against  each  of  the 
defendants.  These  charges  were  by  the  de- 
fendants denied,  and,  after  Issue  Joined,  the 
case  was  tried  in  the  district  court ;  a  Jury  be- 
ing impaneled  for  the  purpose  of  advising  the 
court  on  questions  of  fact.  The  gist  of  this 
case  is  the  question  of  the  alleged  fraud  or 
misrepresentations  on  the  part  of  the  de- 
fendants In  error  at  the  time  of  or  In  the 
negotiations  leading  up  to  the  sale. 

At  the  conclusion  of  the  trial,  plaintiff  re- 
quested sIt  certain  Instructions,  which  were 
each  refused.  Thereupon  the  court  charged 
the  Jury,  to  nine  of  which  Instructions  plain- 
tiffs excepted.  The  court  submitted  four  in- 
terrogatories to  the  Jury.  No.  1  is  as  follows: 
"Was  there  fraud  or  misrepresentation  used 
by  the  seller  or  sellers  of  the  property  In  con- 
troversy at  the  time  the  sale  was  consum- 
mated, or  In  the  negotiations  leading  up  to 
the  consummation  of  the  sale  of  the  prop- 
erty?" Which  Interrogatory  the  Jury  answer- 
ed, "No."  The  other  three  Interrogatories 
depended  upon  the  answer  to  No.  1,  and  It  Is 
not  necessary  to  consider  them.  Thereafter 
a  Journal  entry  was  prepared,  reciting  the 
proceedings  ot  the  trial,  and  incorporated 


therein  wen  the  special  Interrogatories  and 
the  answers  thereto  as  letanied  by  the  Jury, 
and  the  court  reached  die  same  condnston  as 
to  the  focts  as  shown  by  tiie  Interrogatorieft 
and  answers  of  the  Jury. 

The  court  found:  •  •  That  there 
was  no  fraud  or  mlsreprenntatlon  used  by 
the  defendants  Berrian  et  al.,  In  selling  the 
185, shares  of  stock  Involved  in  tills  ease, 
either  at  the  time  the  sale  ma  consummated 
or  In  the  negotlatloiu  iMding  up  to  the  sale ; 
that  the  plalntlffe  were  not  Induced  to  buy 
the  stock  by  fraud  or  misrepresentation ;  that 
the  plalntlfN  have  no  ri^t  to  rescind,  and 
^t  the  defmdanta  are  entitled  to  the  full 
payment  of  the  consideration  bargained  for 
and  paid,  or  agreed  to  be  paid  by  the  plain- 
tiffs ;  that  the  contract  attacked  by  plaintiffs 
is  good  and  valid;  that  the  plaintiff  take 
nothing  by  this  action.  That  the  cashier  of 
the  State  Bank  &  Ttust  Company,  payee  in 
the  notes  aforesaid  and  tmstee  for  the  de- 
fondants,  have  and  recover  of  and  from  the 
plaintiffs  the  full  amount  due  upon  said 
notes."  Exceptions  were  property  saved  to 
the  findings  of  fact  and  conclusions  of  law, 
and  to  tile  Judgment  of  the  court 

The  errors  assigned  In  this  court  are: 
"That  the  verdict  and  decision  is  contrary  to 
the  law,  and  Is  not  sustained  by  sufficient  evi- 
dence." "That  the  court  erred  in  refusing 
to  give,  Instructlooa  requested  by  the  plain- 
tiff." "That  the  court  erred  In  giving  in- 
structions No.  5%,  7^,  and  9,  respectively.'* 

[1]  A  suit  for  the  rescission  of  a  eontruct 
Is  one  of  equitable  cognizance,  invoking,  as  It 
does,  an  equitable  remedy.  In  such  cases  the 
facts  deduced  from  the  evidence  are  ulti- 
mately determined  by  the  court,  and  the  court 
may  either  adopt  or  disregard  the  conclusions 
reached  by  the  Jury  as  to  the  facts  establish- 
ed In  the  case.  This  Identical  question  has 
frequently  been  before  this  court.  See  Barnes 
et  al.  V.  Lynch  et  al.,  9  Okl.  156,  59  Pac.  995; 
Richardson  H.  B.  Dry  Goods  Co.  v.  Hockaday 
et  al.,  12  Okl.  546,  73  Pac.  957;  Apache  State 
Bank  V.  Daniels,  32  Okl.  121,  121  Pac.  237, 
40  L.  R.  A.  (N.  S.)  901;  Wat-tah-noh-zhe  et 
al.  V.  Moore,  36  Okl.  631,  129  Pac.  877 ;  Wat- 
son V.  Borah  et  al.,  37  Okl.  357,  132  Pac.  347; 
Caldwell  v.  Brown,  56  Kan.  566,  44  Pac.  10. 

[2]  We  have  read  all  of  the  testimony. 
The  record  consists  of  more  than  460  pages, 
and  In  such  record  there  Is  sufficient  evidence 
to  support  the  findings  of  foct  and  the  Judg- 
ment In  this  case.  Mr.  Woodard,  one  of  the 
plaintiffs,  who  made  the  trade,  had  been  In 
the  oil  business  for  more  than  25  years,  and 
he  personally  examined  this  lease,  and  the 
negotiations  extended  over  a  period  of  about 
two  months  before  they  were  finally  consum- 
mated. Well  No.  6  was  drilled  after  plain- 
tiffs purchased  this  property ;  thereafter  well 
No.  5  was  cleaned  out,  and  was  declared  to 
be  a  nonproducer;  and  thereafter  No.  7  was 
drilled.  The  court  heard  the  witnesses  tesU- 
t^t  and,  applying  the  rule  of  credibility  in 
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such  cases,  reached  the  same  conclosion  as 
we  hare  reached  after  reading  the  record. 
Contracts  cannot  be  resdnded  because  one  of 
the  parties  thereto  may  have  made  a  bad 
bargain. 

The  judgment  of  the  trial  court  Is  affirmed. 
All  the  Justices  concur. 


(40  OkL  633)   

FRISCO  LUMBER  CO.  T.  SFIYSY. 

(No.  3335.) 

{Supreme  Court  of  Oklahoma.   April  14,  1914.) 

(Sifllaiua  bv  Court.; 

1.  Masteb  and  Servant  (f  2.59*)— Injuries 
TO  SiavAii'^-PiTrnoR— SuynciBBOT. 

PetitkMi  ezammed,  and  Aefd  to  state  a  cann 
<riF  action. 

[Ed.  Note. — For  other  caaes,  see  Master  and 
Servant.  Cent  Dig.  H  837-848;  X>ec.  Dig.  fi 
259.-) 

2.  Masteb  AMD  Sebvabt  (8  106*)— DKracnvK 
Appliances— KBapoNsiBiLrrr  of  Masteb. 

The  resiioudbility  to  its  Berrants  of  a  lum- 
ber company  operating  a  railroad  la  the  same  in 
respect  to  cars  of  other  compaoies  which  the 
servants  are  compelled  to  handle  as  in  respect 
to  its  own,  especially  where  the  defects  are  not 
Utent. 

[Ed.  Note^For  other  eaaes,  see  Master  and 

Servant,  Cent.  Dig.  U  iW^;  Dec.  Dig.  { 
106.*3 

S.  Masteb  and  Sbbvart  JU  101,  102*}— De- 
fective A^PU&ivcBS— Rebporsibiutt  or 
Masteb, 

Where  a  lomber  company,  in  connection 
with  its  business,  operates  a  railroad  between 
its  timber  and  mills  and  has  its  own  men  in 
diarj^e  of  the  engine  and  trains^  it  is  bound  to 
exercise  ordinanr  care  in  providing  its  servants 
a  reasonably  san  place  to  work,  reasonwhly  safe 
tools,  appliances,  and  macliineiT. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S§  135,  171,  174,  178-184, 
182 ;  Dec.  Dig.  »  101, 102.*] 

4.  Masteb  and  Sebvaitt  (8  201*)— Injubt  to 
Sbvant— Concubbing  Nbouoenoe  op  Fee^ 

LOW  SEmyAH1>^LlABILlTT  OF  MaSTXB. 

Where  an  employ^  of  a  lumber  company 
is  engaged  in  checking  lumber  in  a  box  car, 
without  knowing  that  his  fellow  servants  are 
engaged  in  switching  other  cars  on  the  same 
tnck,  and  a  drop  switch  is  made,  thereby  "kick- 
ing" loaded  cars  which  have  broken  brakes 
against  the  car  Id  which  the  employ^  ia  at 
work,  whereby  he  is  injured,  held,  the  Inmber 
company  is  liable  notwithstanding  the  tact  that 
the  accident  was  caused  by  the  concuning  Begli- 
gwce  of  the  fellow  servant. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  IMg.  H  61CMS34;  Dec.  Dig.  $ 
201.*] 

K.  Masteb  and  Sebvant  (j  201*)— Injtot  to 

SBBVAm^LlABILITT  OF  MaSTEB. 

Where  a  lumber  company's  foreman  has 
under  his  charge  one  known  to  him  to  then  be 
e^saged  in  checking  lumber  in  a  box  car,  and 
without  warning  directs  an  engineer  to  make 
a  drop  switch  of  cars  on  a  grade  siding,  which 
'Nicies"  loaded  cars  against  the  box  ear,  pushing 
the  ends  of  the  lomber  together,  thereby  crush- 
ing  and  injuring  the  "checker,"  the  lumber 
company  is  liable,  notwithstanding  the  fact  that 
the  engineer  was  a  fellow  servant  of  the  person 
injured. 

[E<d.  Note—For  other  cases,  see  Master  and 
Servant  Cent  Dig.  U  S15-^4;  Dec  Dig.  { 
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6.  Masteb  and  Sebvant  (8  217*)— Injubt  to 
Sebvant— AssmfPTioN  OF  Risk. 

Where  the  master  has  a  rule  against  em- 
ployes working  in  cars  when  switching  is  being 
done  on  the  same  track,  and  an  employe  is 
checking  lumber  for  the  company  in  a  car,  and 
does  not  know  that  switching  is  l>eiog  or  about 
to  t>e  done  on  that  track,  and  cars  are  "kicked" 
against  the  car  in  which  such  employ^  is  work- 
ing, and  he  is  thereby  Injured,  held,  there  is  no 
assumption  of  risk  on  the  part  of  the  servant, 
whereby  the  master  is  reUeved  from  liabili^ 
for  such  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  574-600;  Dec.  Dig.  | 
217.*] 

7.  IN8TBUCTIDN8  APPBOVED. 

Instructions  given  by  the  court  examined, 
and  AeM  to  properly  state  the  law. 

(Additional  8»Uahu»  hv  Bdiiorial  Staff.) 

8.  Railboads  (5  2*)— Tbamroad— "Railboad." 

The  term  "railroad"  will  include  a  tramroad 
belonging  to  a  lumber  company. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |  2  ;  Dec  Dig.  f  2.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  5899-5908;  voL  8,  pp.  7777,  77TS] 

9.  Trial  (8  242*)- Injuei  to  Sebvant^In- 
btbuction. 

In  an  employe's  action  for  injuries  before 
statehood,  an  Instmction  that  certain  chapters 
of  the  Arkansas  law  were  applicable  to  the  case, 
was  misleading,  and  that  the  law  in  force  at  the 
time  of  the  injury  governed,  and  might  cause 
the  jury  to  specniate  as  to  what  the  Arkansas 
law  was,  and  was  properly  refused;  it  being 
the  court's  duty  to  state  what  the  law  was,  re- 
gardless of  its  source. 

[Ed.  Note.~For  other  cases,  see  TriaL  Cent 
Dig.  88  669-576;  Dec  Dig.  |  242.*] 

Error  from  District  Court,  McGurtain 
Count? ;  Summers  Hardy,  Judge. 

Action  hy  V.  T.  Splvey  against  the  FrisCo 
Lumber  Company,  a  corporation,  for  personal 
Injuries.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Affirmed. 

Stewart  &  McDonald,  of  Hugo,  for  plain- 
tiff in  error.  M.  W.  QroBS,  of  Hugo,  for  de- 
fendant in  error. 

LOOFBOURROW,  J.  [1]  V.  T.  Splvey, 
plaintiff  below,  filed  an  amended  petition  aa 
follows:  "Comes  now  the  plaintiff,  V.  T. 
Spivey,  and  by  leave  of  court  flies  this  amend- 
ed petition,  and  for  cause  of  action  against 
the  defendant,  the  Frisco  Lumber  Company, 
alleges  and  states:  That  this  cause  of  action 
was  filed  before  statehood  in  the  Central 
district  of  the  Indian  Territory,  Antlers 
Conrt  division  thereof,  and  this  is  an  amend- 
ed petition  filed  by  leave  and  order  of  the 
court  made  on  the  17th  day  of  September, 
1909;  that  the  Frisco  Lumber  Company  is 
a  corporation  doing  business  In  the  town  of 
Bokhoma,  Okl.,  In  said  county  and  state,  as 
manufacturer  and  shipper  of  lumber,  having 
a  tramroad  and  engine  or  engines  to  be 
used  In  and  for  switching  purposes  and  for 
hauling  logs  to  Its  mill  in  said  town,  and  had 
the  same  at  the  time  that  this  cause  of  ac- 
tion arose,  on  the  20tb  day  of  September, 
1906;  that  on  the  20th  day  of  S^«nber, 
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1906.  pUintlfl  was  In  the  employ  of  wld  de- 
taidant  company  as  a  lumber  checker,  and 
had  been  in  its  employ  lor  some  ttme  prior 
thereto ;  that  on  the  said  date,  whUe  plain- 
tiff was  In  a  car  checking  lumber,  as  It  was 
his  duty  to  do,  said  car  being  then  and  there 
upon  the  aide  track  at  d^endanf  s  mill  being 
loaded,  without  any  warning  to  plaintiff  some 
loaded  cars  were  switched  by  defendant's  en- 
gine in  making  a  flying  or  drop  switch  and 
throwing  three  or  four  cars  onto  the  side 
track  where  the  car  was  In  which  plaintiff 
was  at  work  checking  lumber  and  struck 
three  or  four  cars  between  the  cars  swltehed 
and  the  car  In  whidt  plaintiff  was  working; 
that  the  cars  so  struck  were  without  brakes 
on  them,  though  hesTlly  loaded  and  standing 
on  a  downgrade  side  track;  that  said  cars 
because  of  the  tact  that  th^  bad  no  brakes 
on  them,  or  the  brakes  were  broken  and  were 
not  turned  on,  ran  down  upon  and  Into  the 
car  in  whi<A  plaintiff  was  then  and  there  en- 
gaged in  the  discharge  ot  his  duties  to  de- 
fendant, Btrlkicg  said  car  vrith  such  force  as 
to  drive  the  lumber  from  each  end  of  the 
car  together,  catching  plaintiff  between  the 
lumber,  knocking  him  over,  and  catchii«  one 
of  his  feet  between  the  lumber,  breaking  and 
cmBhlng  and  causing  a  severe  fracture  of  the 
bone  of  the  instep,  and  la  oolaxgeA,  causing 
the  leaders  on  top  of  said  foot  to  become 
matted  and  bound  together  with  surrounding 
tissues,  and  causing  tlie  tendons  below  the 
outer  ankle  bone  to  become  also  bound,  and 
atoo  causliv  a  strain  to  joint  of  light  hip  be' 
tween  the  lilp  bone  and  the  sacmm,  and 
■training  the  ba<ft,  which  will  remain  a  last- 
ing and  permanent  injury  to  plaintiff ;  that 
said  injury  was  caused  by  the  carelessness 
and  negligence  of  the  defradant  in  loading 
and  udng  and  leaving  said  cars  upon  the 
side  track  where  plaintiff  was  at  work  with- 
out any  brakes  on  them,  and  they  on  a  down- 
ghide  toward  where  plaintiff  was  at  work; 
that  the  brakra  on  said  cars  were  broken 
and  unsafe,  and  that  said  broken  and  nn- 
aate  condition  of  said  brakes  was  known 
to  defendant,  or  by  the  exeEclse  of  ordinary 
care  and  diligence  could  have  been  known 
to  it,  and  was  unknown  to  plaintiff,  and 
could  not  have  been  known  to  him  by  the 
«erclse  of  ordinary  care  and  diligence ;  that 
had  said  brakes  been  in  a  safe  condition  and 
turned  on  said  cars,  it  would  have  been  Im- 
possible for  said  cars  to  have  mn  into  plain- 
tiff's car;  that  before  said  Injury,  plaintiff 
was  a  strong  young  man,  able  to  do  carpen- 
ter work  and  earn  $2  per  day;  that  since 
said  injury  plaintiff  has  not  been  strong,  and 
has  suffered  untold  pain  and  mental  anguish, 
and  his  earning  capacity  has  been  reduced  at 
least  one-half,  and  said  injury  was  caused  by 
the  negligence  of  defendant,  and  without 
foult  upon  the  part  of  plaintiff.  Wherefore 
plaintiff  prays  Judgment  against  defendant  In 
the  sum  of  $6,000,  and  costo  of  this  suit,  for 
the  aforesaid  injuries."  To  this  petition  the 
Frisco  Lumber  Company  filed  a  demurrer, 
which  waa  overruled  and  exceptl<ms  saved; 


thweafter  the  defendant  lumber  company  an- 
swered, which  answer  Is,  in  substance,  a  gen- 
eral denial,  with  the  specific  admission  that  it 
is  a  corporation,  as  charged,  engaged  In  the 
lumber  business,  having  a  tramroad  and  en- 
gine used  lor  switching  purposes  and  hauling 
logs  to  Its  mill,  and  alleging  that  the  injury, 
If  any,  resulting  to  the  plaintiff  was  caused 
by  the  acts  of  a  fellow  servant,  and  In  a 
supplemental  answer  pleads  contributory  neg- 
ligence on  the  part  of  the  plaintiff.  The 
plaintiff  replied  with  a  general  denial,  and  al- 
leged that  the  plaintiff  was  Injured  by  the 
concurrent  negligence  of  both  the  defendant 
and  a  fellow  servant,  the  engineer ;  the  case 
was  tried  to  a  jury  and  a  verdict  returned 
In  favor  of  the  plaintiff,  Spivey,  and  against 
the  defendant  the  Frisco  Lumber  Company, 
in  the  sum  of  f 1,600;  from  a  judgment 
thereon  the  defendant  appeals  and  assigns 
as  error:  First.  The  court  erred  In  overrul- 
ing the  demurrer  of  the  plaintiff  in  error  to 
the  amended  petition  of  defendant  in  error. 
In  support  of  this  assignment,  counsel  con- 
tends that  the  petition  shows  that  the  injury 
resulted  from  the  fault  of  a  fellow  servant, 
and  that  the  master  Is  not  liable.  Giving  the 
language  of  the  petition  a  fair  construction, 
it  sUtes  a  cause  of  action,  and  charges  con- 
curring negligence  on  the  part  of  the  servant 
and  the  master. 

The  second  assigns  err<ft*  in  admitting  evi- 
dence, etc.,  as  shown  by  the  case-made  here- 
to, and  is  too  general  in  Ite  character.  See 
Turner  v.  First  National  Bank  (No.  2593), 
139  Pac.  703,  decided  at  this  term,  but  not 
yet  ofllcially  reported. 

[2, 1, 1]  IChe  Oilrd  assigns  error  *in  admit- 
ting evidence  on  the  part  of  the  defmidant  in 
error  relative  to  plaintiff  In  error  not  having 
a  car  inspector  to  inspect  cars  rec^ved  by  it 
for  the  purpose  of  shipping  lumber."  This 
tramroad,  which  belonged  to  the  lumber 
company,  comes  within  the  scope  and  defini- 
tion of  the  term  "railroad,"  and  it  is  not 
dlEQ)uted  that  U  was  a  railroad.  It  Is  con- 
tended that  because  the  cars  loaded  with  ties 
did  not  belong  to  the  lumber  company,  it 
was  not  responsible  for  th^r  being  out  of  re- 
pair. The  rule  seems  to  be  that  the  reqwnsl- 
billty  of  a  railroad  company  to  its  servants  is 
the  same  in  respect  to  cars  of  other  compa- 
nies which  the  servants  are  compelled  to 
handle  as  in  respect  to  Its  own,  expedally 
where  the  defect  Is  not  latent  The  evidence 
in  this  case  shows  that  the  two  cars  loaded 
with  ties  had  been  hauled  over  the  tramroad. 
loaded  by  defendant  and  placed  on  the  grade 
side  track  the  day  before  Oie  Injury  occurred ; 
that  the  brake  on  one  of  the  cars  loaded  with 
ties  had  a  broken  chain  and  the  brake  could 
□ot  be  operated,  while  the  brake  on  the  other 
car  was  without  a  ratehet,  or  some  other  ap- 
pliance, which  prevented  the  brake  being  set ; 
that  when  these  cars  were  set  in  motion  an 
employe  of  the  lumber  company  climbed  upop> 
them  and  tried  to  set  both  brakes,  but  could 
not  do  so.  A  casual  inspection  of  either  ot 
I  these  brakes  would  have  disclosed  thiir 
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condition,  and  the  lumber  company  was  bound 
to  exercise  ordinary  oare  in  furnishing  cars 
in  reasonably  safe  condition.  See  Self  v. 
Aden  Lumber  Ck).,  5  Ga.  App.  840.  64  S.  E. 
113 ;  Uzan  Lumber  Co.  v.  Bryan,  90  Ark. 
223, 119  S.  W.  73 ;  Mo.  Paa  Ry.  Co.  v.  Barber, 
44  Kan.  612,  24  Pac.  969 ;  Atchison.  T.  &  S. 
P.  Ry.  Co.  V.  Penfold,  57  Kan.  148;  45 
Pac  574;  26  Cyc.  1110,  and  numerous 
anthoriUes  dted  in  note  62.  The  testi- 
mony offered  to  which  defendant  objected 
tended  to  show  that  the  defendant  had  no 
ear  inspector.  While  it  may  not  have  been 
necessary,  nor  are  we  aware  that  the  lawre- 
qulred  the  lumber  company  to  have  an  In- 
spector employed  specially  for  that  purpose, 
still  It  was  the  duty  of  the  lumber  company 
to  have  some  of  its  employes  examine  the 
cars  which  it  used,  for  the  purpose  of  ascer- 
taining whether  or  not  such  cars  were  rea- 
sonably safe  and  In  proper  condition,  to 
avoid  injury  to  those  in  its  employ,  and  there 
was  no  substantial  error  in  the  ad^is^on  of 
the  testimony. 

[<-•]  The  fourth  error  assigned  Is  the  over- 
rollng  of  the  demurrer  filed  by  the  defendant 
to  the  evidence  offered  by  the  plaintiff  on  the 
trial.  The  plaintiffs  evidence  was  suffldeut 
to  support  the  auctions  of  his  petition,  and 
on  the  trial  of  the  case  It  was  shown  that  the 
foreman  of  the  defendant  lumber  company, 
the  superior  of  both  the  engineer  and  the 
plaiDtUt,  directed  the  engineer  to  make  the 
drop  switch,  and  that  the  foreman  knew  that 
the  plaintiff  was  In  the  box  car  checking  the 
lumber,  and  that  he  gave  the  plaintiff  no  no- 
tice of  the  fact  that  they  were  switeldng,  or 
that  the  drop  switch  was  to  be  made,  and  the 
plaintiff  testified  that  he  did  not  know  when  he 
was  in  the  car  checking  the  lumber  that  the 
company  at  that  time  were  or  would  do  any 
switching  on  that  tra<^.  There  was  testi- 
mony offered  tending  to  show  that  there  was 
a  rule  of  the  company  that  the  employes 
should  not  work  in  the  cars  while  switching 
was  being  done ;  but  the  plalntief  would  not 
be  chargeable  with  contributory  n^llgence  or 
assumption  of  risk  by  reason  of  such  rule, 
unless  he  knei^  that  the  switching  was  about 
to  be  done.  Or  was  being  done,  and  this  ques- 
tion of  fact  was  submitted  to  the  jury. 

The  plaintiff  In  error  cites  many  authori- 
ties supporting  the  proposition  that  the  mas- 
ter is  not  liable  for  injury  resulting  from  the 
act  of  a  fellow  servant,  without  fault  of  the 
master,  but  those  cases  are  not  applicable  to 
ttie  case  at  bar.  Thompson  on  Negligence,  § 
4858,  states:  "Where  the  master  falls  In  his 
duty  to  the  Injured  servant  of  furnishing 
safe  premises,  machinery,  tools,  or  appliances, 
and  this  failure  Is  a  proximate  cause  of  In- 
Jury,  the  fact  that  the  negligence  of  a  fellow 
servant  also  commingles  witb  It  as  a  proxi- 
mate or  etUcient  cause  will  not  exonerate  the 
master  from  liability."  See  note  with  numer- 
ous authorities  supporting  the  proposition. 

It  is  conceded  that  because  this  action 
arose  In  the  Indian  Territory  In  1906,  when 


.  certain  laws  of  the  state  of  Arkansas  were  In 
force,  those  laws  control.  The  case  of  St. 
L.,  I.  M.  &  S.  By.  Co.  v.  Corman  et  al.,  92 
Ark.  102,  122  S.  W.  116.  is  one  very  similar  to 
the  case  at  bar.  Corman  was  a  brakeman  In 
the  employ  of  the  defendant  railway  com- 
pany; was  killed  by  the  derailment  of  an 
engine  on  which  he  was  riding  in  the  dis- 
charge of  his  duties,  In  August,  1907,  at 
Wagoner,  Ind.  T.  The  engine,  pulling  a 
freight  train,  was  approaching  Wagoner  In 
the  yard  limits;  Comian  was  on  the  running' 
board  of  the  engine,  preparing  to  go  down  on 
the  pilot  for  the  purpose  of  operating  a 
switch  for  the  train  to  go  In  upon  a  siding; 
there  was  another  track  used  as  a  passing 
and  storage  track,  and  a  few  minutes  be- 
fore Corman's  engine  reached  the  north  end 
of  the  track  some  ballast  cars,  standing  on 
this  track,  were  struck  and  put  In  motion  by 
other  cars  handled  by  the  crew  of  another 
train ;  these  cars  rolled  down  the  descending 
grade  of  the  storage  track  and  out  upon  the 
main  track,  and  collided  with  Corman's  en- 
gine, overturning  the  same  and  cruslilng  him 
to  death;  there  was  no  derailing  device  of 
any  kind  at  the  end  of  this  storage  track,  and 
the  brakes  on  the  ears  were  not  in  working 
order;  when  they  were  put  In  motion  a 
brakeman,  who  was  a  member  of  the  'other 
crew,  mounted  the  ballast  cars  and  tried  to 
put  on  the  brakes  so  as  to  stop  them,  but  on 
account  of  the  brakes  not  working  he  failed 
to  accomplish  tlils.  The  court  held;  "Where 
a  railroad  brakeman  was  Injured  because  of 
the  railroad  company's  negligence  in  failing 
to  provide  a  derailer  or  other  safety  device 
at  a  dangerous  switch,  he  was  entitled  to  re- 
cover, though  the  negligence  of  Ms  fellow 
servants  concurred  with  that  of  the  railroad 
company." 

M.,  K.  ft  T.  By.  Co.  v.  Elliott,  2  Ind.  T. 
407,  51  S.  W.  1067,  holding:  "A  train  des- 
patcher  and  a  fireman  on  a  locomotive  are 
not  fellow  servants  so  as  to  relieve  6.  railway 
company  from  liability  for  injuries  sustain- 
ed by  a  fireman  through  negligence  of  a 
despatcher." 

M.,  K.  &  T.  Ry.  Co.  v.  Wllholt,  6  Ind.  T.  635, 
88  S.  W.  341.  holding:  "The  general  rule  is 
that  those  entering  Into  the  service  of  a  com- 
mon master  become  thereby  engaged  In  a 
common  service,  and  are  fellow  servants,  but 
the  master  owes  to  the  servant  certain  duties, 
such  as  providing  a  reasonably  safe  place  to 
work,  reasonably  safe  tools,  appliances,  and 
machinery,  and  he  must  exercise  proper  dil- 
igence In  the  employment  of  reasonable  and 
competent  men  to  perform  their  respective 
duties.  If  the  master  be  neglectful  in  any 
of  these  matters,  he  is  liable.  And  if  he  em- 
ploy another  In  the  performance  of  these  ob- 
ligations for  him,  he  is  liable  for  the  neglect 
of  that  other."  See,  also,  K.  C,  F.  S.  &  M.  R. 
Co.  v.  Becker,  67  Ark.  1,  53  S.  W.  406,  46  L. 
R.  A.  814,  77  Am.  St.  Rep.  78;  SulUvan- 
Sanford  Lumber  Co.  v.  Cooper  et  al.  (Tex.  Civ. . 
App.)  126  S.  W.  35 ;  Marcnm  v.  Three  States 
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Lumber  Co.,  88  Ark.  28,  113  S.  W.  357 ;  Grand 
Trunk  Ry.  Co.,  etc.,  v.  Cummlngs,  106  U.  S. 
700,  1  Sup.  Ct  493,  27  L.  Ed.  266;  Gila 
Valley,  G.  &  N.  R.  Co.  v.  Lyon,  203  U.  S.  465, 
27  Sup.  Ct  145.  61  L.  Ed.  276  ;  Norfolk  &  W. 
B.  Co.  V.  Nuckols,  91  Va.  103,  21  S.  El  342 ; 
Copplns  T.  New  York  C.  &  H.  R.  R.  Co.,  122 
y.  r.  657,  25  N.  E.  916,  19  Am.  St  Rep.  523. 

[8J  The  fifth  assignment  of  error  Is  the  re- 
fusal of  the  trial  court  to  give  Instructlona 
Nos.  1  and  9,  requested  by  defendant  There 
Is  no  merit  In  this  contention.  Said  request- 
ed Instruction  No.  1,  if  given  would  have 
told  the  Jury  that  the  cause  of  action  accrued 
in  September,  1900,  and  that  certain  chapters 
of  the  Arkansas  law  were  applicable  to  that 
case,  and  "that  the  law  to  govern  in  this 
case  will  be  the  law  that  was  In  force  at 
the  time  of  the  alleged  Injury."  This  in- 
Btractlon  would  have  been  misleading  and 
confusing,  and  might  have  caused  the  jury 
to  speculate  upon  what  the  Arkansas  law 
was.  It  was  the  duty  of  the  court  by  its 
Instmcttons,  to  state  to  the  Jury  what  the  law 
wtts,  regardless  of  its  source.  Each  element 
of  the  ninth  requested  Instruction  Is  covered 
In  the  instructions  given  by  the  court  and 
thfr  Instruction  In  Itself  was  not  proper  for 
the  reason  that  standing  alone,  certain  ele- 
ments were  omitted,  which  were  properly  In- 
cluded in  the  charge  given  by  the  court 

[7]  In  the  sixth  assignment  of  error  all  of 
the  instructions  given  by  the  court  are  set 
out  but  counsel  in  their  brief  have  failed  to 
designate  any  portion  of  the  some  which  Is 
erroneous.  Tlie  Instructions  fairly  state  the 
law  as  applied  to  the  evidence  In  this  case, 
and  in  them  we  find  no  substantial  error. 

The  judgment  of  the  trial  court  is  affirmed. 
AU  of  tlie  Justices  concur. 


(40  Okl.  690) 

LASOYA  OIL  CO.  r.  ZULKEY.  <No.  4083.)  t 
(Supreme  Court  of  Oklahoma.  Jan.  18,  1914.) 

(SyllabUB  ly  the  Court.) 

1.  QUABDIAH  AND  WaBO  (170*)  —  InTAUD 
LSASB    BT   GUABDIAH  —  BATinCAIXOll  BT 

Wabo. 

Where  a  corporation  leases  a  minor's  land 
fromi  her  guardian  for  oil  end  gas  purpoBea, 
ing  therefor  to  the  guardian,  for  the  use  of 
ward,  $40  per  acre  bonus  and  an  rigbtb 
royalty*  and  at  the  same  time,  and  as  a  part  of 
the  same  conaideration,  pays  to  the  guardian, 
(or  his  own  use  and  benefit  $20  per  acre  for 
the  improvements  on  the  land,  claimed  by  the 

Saardian  to  be  his  property,  when  in  fact  sncb 
npiovementi  wer«  purchased  with  the  money 
belonging  to  the  ward,  the  ward  may  mamtoin 
an  action  against  such  corporation  for  a  cancel- 
lation of  the  lease.  But  where  such  action  fs 
commienced  by  the  ward  after  majority,  and 
alie  sets  ont  in  her  petition  all  of  the  facts  rel- 
ative to  the  fraudulent  transaction  between  the 
corporation  snd  her  guardian,  and  verifies  the 
same,  and  where  such  ward  is  a  person  of  or- 
dinary intelllKence,  if  thereafter  she  voluntari- 
ly maliea  final  settlement  with  her  guardian,  re- 
ceiving from  him  valuable  property  and  money, 
knowing  said  property  anid  money  to  be  the 


proceeds  of  such  lease,  andi  settlement  Is  a 

ratification  of  the  lease. 

[Ed.  Note.— For  other  cases,  see  Gnordian 
and  Ward,  Cent  Dig.  g{  808-316:  Dec  Dig.  1 
70.*] 

2.  TEifon  (S  19*)— Btnnnto  Bmor. 

The  party  maUns  a  tender  .in  the  trial  of 
a  cause  for  the  purpose  of  doing  equity  la  bound 

by  such  tender. 

[Ed.  Note.— For  other  cases,  see  Tender. 
Cent.  Dig.  H  50-64,  67;  Dec  Dig.  f  19.*] 

Error  from  District  Coiut,  BogexB  GoniitT; 
T.  U  Brown,  Judge. 

Action  by  Ada  A.  Zulkey  against  the  La- 
soya  Oil  Company,  a  cor[>oratioD.  Judgment 
for  plaintiff,  and  defendant  brlngB  error. 
Reversed  and  rendered. 

<3eorge  S.  Ramsey,  of  MnaiaiceB^  tad  W.  B. 
Woodcock  and  Virgil  Hicks,  both  of  Sapnlpa, 
and  C  Xm  Thomas,  of  Muskogee^  tor  plaintiff 
In  wror.  Charles  BlchardiMai  and  B.  B. 
Perry,  both  of  Tulsa,  and  Bt«mrt,  Gmea  * 
Gilbert,  ot  OUaboma  City,  for  defendant  In 
error. 

LOOFBOURROW.  J.  In  1901  Ada.  Bllnnieb 
Alexander,  and  Leroy  Znlkey*  minor  <diildren 
of  Mark  F.  ZnllE^,  were  tiie  owners  of  torn 
contiguous  allotments  In  the  Cherokee  Na- 
tion, tfark  B*.  Zulkey,  tte  legal  gnardian  of 
said  minms,  with  the  approval  and  ander  tlie 
direction  ot  the  United  SUtes  District  Court 
of  the  NorUiem  DistMct  of  the  Indian  Terri- 
tory, leased  said  allotmoits  to  the  Lasoya  Oil 
Company  for  oil  uid  gas  purposes;  the  con- 
sideration stated  in  the  lease  bting  $40  per 
acre  bonus  and  an  eighth  royalty,  said  lease 
running  for  a  period  of  IS  years.  The  said 
lease  was  negotiated  by  John  P,  and  James 
H.  Elkln,  stocfcholdevs  in  said  oil  company, 
and  as  a  part  and  pared  of  Uie  same  trans- 
action the  said  (dl  coBopanj  agreed  to  pay 
Mark  F.  Znlkey  the  sum  of  $20  per  acre  for 
his  own  use  and  benefit,  he  representing  that 
the  Improvonents  on  said  allotments  were 
placed  there  at  his  own  expense  and  labor; 
but  it  is  shown  by  the  evidence  that  the 
In^rovements  were,  In  tACt,  the  property  of 
the  minor  children.  The  Lasoya  Oil  Oom- 
pany  paid  to  Mark  F.  Zulkey  the  $40  per 
acre  bonus  for  the  children  anif  the  $20  per 
acre  bonus  for  his  own  use  and  benefit  and 
have  drilled  22  wells  upon  the  tract  of  land 
belonging  to  Ada  A.  Zulkey;  9  of  these  wells 
being  dry  boles,  and  the  others  small  pro- 
ducera  A  short  time  after  Ada  A.  Zulkey 
became  of  age  she  CMnmenced  this  action  to 
cancel  the  lease,  alleging  that  the  same  was 
obtained  by  fraud  and  coUu^on  of  said  Oil 
Company  and  her  guardian,  and  that  the 
true  consideration  for  the  lease  waa  $60  per 
acre  bonus  and  an  eighth  royalty,  and  that 
they  had  Icnowlngly  and  fraudulently  paid 
Mark  F.  Zulkey,  her  guardian,  $20  per  acre 
for  bis  own  use  and  benefit  The  petition 
sets  out  fully  all  of  the  facts  relative  to  this 
transaction,  and  the  same  Is  verified  by  Ad& 
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A.  Zulkey.  The  Lasoya  Oil  Company  denies 
the  alleged  fraud,  and  alleges  its  own  utmost 
good  faltb  In  obtaining  the  lease,  and  further 
alleges  that  Ada  A.  Zulkey  has,  by  her  acts 
and  conduct,  ratlBed  said  lease  since  she  be- 
came of  age.  The  case  was  tried  to  the 
court,  who  found  that  the  lease  was  obtained 
by  fraud,  and  that  Ada.  A.  Zulkey  Is  entitled 
to  the  possession  of  the  land  and  cancellation 
of  the  lease,  and  entered  Judgment  accord- 
ingly. There  are  several  assigumeuts  of  er- 
ror urged,  but  the  question  of  ratification  is 
the  only  one  necessary  to  consider  in  this 
case. 

[1]  The  evidence  discloses  that  the  money 
received  by  Mark  F.  Zulkey  as  guardian, 
under  this  lease,  the  bonus  and  royalty,  were 
paid  by  said  guardian,  under  the  directions 
of  the  county  court  of  Craig  county.  Invested 
In  property  consisting  of  two  lots  and  a  ten- 
room  boose  in  the  town  of  Chelsea;  that 
after  Ada  A.  Zulkey  became  of  age,  and  after 
thia  ault  was  couuneoced,  she  voluntarily 
made  a  settlement  with  her  guardian  In  the 
county  conrt,  xecelvlng  from  him  the  said 
faonse  and  lota  and  about  $S00  in  money.  She 
testified  that  she  knew  that  thla  proi^ty 
and  money  were  the  proceeds  of  this  lease 
at  the  time  she  made  the  settlement;  that 
she  accepted  the  same,  signed  a  receipt  there- 
for, and  settled  in  full  with  her  father  «■ 
guardian. 

The  acts  and  conduct  of  said  ward  were  a 
nUflcatlm  of  the  lease.  For  anthoritles 
holding  that  where  a  ward,  after  attaining 
majority,  acc^its  the  proceeds  and  benefits 
arising  from  a  roldable  transaction  with 
nttxence  to  her  estate,  such  ward  is  estopped 
to  dmy  the  Talldlty  of  the  tnuuacUon,  see 
the  following  cases: 

In  Young  T.  Walker,  70  Mlaat  813,  12 
South.  516,  it  la  held:  "Where  a  ward,  after 
attaining  ber  Qiajority,  compels  ber  guardian 
to  account  for  and  pay  to  her  the  money  re- 
celTed  by  him  on  a  sale  of  land  set  apart 
to  ber  in  a  partition  suit,  she  Is  estopped 
to  afterwards  question  the  partition." 

In  Handy  v.  Noonan,  51  Miss.  166,  It  is 
held:  "An  acceptance  by  the  h^r  or  ward, 
after  attaining  majority,  of  the  purchase 
money  of  land  sold  under  a  void  decree,  Is  a 
confirmation  of  the  sale  in  the  sense  and  to 
the  extent  of  working  an  estoppel  in  equity 
against  an  assertion  of  the  legal  title." 

In  the  case  of  Huth  v.  Carondelet  Marine 
Railway,  etc.,  56  Mo.  203,  it  la  held:  "Where 
one  who  has  made  a  conveyance  during  in- 
fancy, after  t)ecomlng  of  age,  does  some  act 
which  Is  totally  Inconsistent  with  an  inten- 
tion to  dlKE&Irm,  as  receiving  rent  on  a  lease 
made  in  bi»  Infancy  after  he  becomes  of  age, 
an  affirmance  may  be  Inferred  from  such  act. 
without  regard  to  the  lapse  of  time  which 
has  Intervened  after  majority." 

In  the  case  of  J.  O'Conner  v.  Carver  et  al., 
12  Heisk.  (Tenn.)  436,  it  la  held:  "Where 
140P.-U 


land  was  sold  to  pay  debts  of  an  estate, 
under  a  decree  of  the  county  court  upon  a 
petition  •  ♦  •  in  the  names  of  J.  O'C, 
administrator,  and  the  two  heirs,  minors, 
appearing  by  their  next  friend,  J.  O'C,  held, 
that  the  sale  was  void  as  against  the  minors, 
their  interest  being  antagonistic  to  that  of 
the  administrator,  who  bad  virtually  as- 
sumed to  act  for  them  against  himself."  See 
cases  cited  therein.  "But  the  survivor 
•  *  ♦  (who  succeeded  to  the  Interest  of 
the  other)  having,  upon  reaching  her  major- 
ity, advisedly  settled  with  J.  O'C.  (also  her 
guardian),  and  received,  together  with  other 
money,  tiie  residue  in  his  hands  of  the  pro- 
ceeds of  the  land,  held,  that  ber  conduct 
under  the  circumstances  amounted  to  a  rati- 
fication of  the  sale." 

In  Lacy  t.  Pixler,  120  Mo.  388.  25  S.  W. 
207,  the  court  said:  "An  afflrmance  may  be 
inferred  from  an  aflSrmative  act  of  the  In- 
fant, after  reaching  majority,  which  Is  incon- 
sistent with  an  Intention  to  disaffirm;  as  re- 
ceiving rents  on  a  lease,  receiving  a  part  of 
the  purchase  money,  or  conveying  a  part  of 
the  land  received  in  consideration  for  the 
deed"— dting  Fergnscm  v.  Bell,  17  Mo.  347; 
Thomas  v.  PulUs,  66  Mo.  219;  Slma  v.  Ever- 
hardt,  102  U.  S.  312,  26  L  Ed.  87;  GlUespie 
T.  BaUey,  12  W.  Ta.  70,  29  Am.  Sep.  445. 

In  Beria  t.  Heflln,  68  Ind.  129,  a  guardian, 
during  his  ward's  mlnorRy,  sold  ber  estate*. 
The  law  required  bim  to  sell  tor  cash  only, 
but  he  took,  as  a  part  payment  from  the 
purchaser,  his  own  promissory  note.  It  was 
held  that  the  sale  was  invalid  as  against  tbe 
ward;  Imt  it  was  further  held  tbst  a  recov- 
ery by  the  ward  against  the  guardian  and 
his  sureties  for  tbe  amount  of  such  sale  con- 
stitutes prima  fiide  a  ratification  of  tbe  act 
of  the  guardian. 

In  tbe  case  of  Fenn  t.  Helsey,  19  111.  295^ 
68  AnL  Dea  697,  a  certain  town  lot  bel(»iglng 
to  an  estate  was  sold  under  the  authority  of 
the  laws  of  ttxe  state  of  Illinois  by  tbe  guar- 
dian of  infant  children,  but  no  report  of  tbe 
sale  was  made  to  the  court,  and  no  order 
entered  confirming  it.  Such  sales  are  void, 
and  no  title  passes  to  the  purchasers.  The 
court  found  that  the  plaintiff  established  the 
fact  that  the  proceeds  of  said  void  sale 
were  used  to  purchase  other  lands,  and  the 
land  80  purchased  by  the  guardian  was  sold 
for  a  large  sum  of  money,  and  the  heirs  re- 
ceived the  full  l>eneflt  of  such  sale.  The 
court  said:  "It  is  a  principle  that,  though 
In  general  estoppels  are  odious,  as  preventing 
a  party  from  stating  the  truth,  yet  they  are 
favored  when  they  promote  equity.  •  •  • 
The  applicatl<>n  of  this  principle  does  not 
depend  •  •  •  upon  any  suwrosed  distinc- 
tion between  a  void  and  a  voidable  sale.  If 
the  sale  be  the  one  or  the  other,  receiving  the 
money,  or  Its  proceeds  In  other  valuable  proih 
erty,  with  a  Imowledge  of  the  facts,  touches 
the  conscience  of  the  party,  and  therefore  ea- 
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tabllshes  the  right  ot  the  party  claiming 
under  such  sale,  In  one  case  as  well  as  In 
the  other." 

[2]  After  the  Lasoya  Oil  Company  closed 
Its  case,  said  company,  by  Ita  attorney,  ten* 
dered  Into  court  and  offered  to  confess  Judg- 
ment in  faror  of  Ada  A.  Zulkey,  the  amount 
which  It  had  paid  to  Mark  F.  Zulkey  for  Im- 
provements on  her  lands,  to  wit,  the  enm  of 
$2,000,  together  with  Interest  thereon  from 
tbe  date  of  the  lease,  and  declared  Its  wll- 
Ungness  under  all  drcumstances  and  under 
any  aspect  of  the  case  to  do  plaintiff  absolute 
justice  and  equity.  It  is  bound  by  such 
tender.  38  Cyc.  163.  A  tender  is  ordlnarUy 
an  admission  of  an  amoimt  due  equal  to  tbe 
sum  tendered.  See  nnineroiui  authorities 
dted  In  note  59. 

The  Judgment  of  the  trial  court  is  re- 
versed, and  rendered  In  favor  of  Ada  A. 
Zulkey  in  the  sum  of  $2,000,  together  with 
Interest  thereon  from  the  date  of  the  lease. 
All  tlie  Justices  concur. 

(40  ow.  <n)  ■ 

WALLACE  V.  KIUJAN.    (No.  807B.) 
(Supreme  Court  of  Oklahoma.   April  14,  1014.) 

(8vUaJ>u«  Ay  M«  OourtJ 

1.  Appeai.  and  Bbbob  ({  1001*)  —  Vebdict  — 

bvidknce. 

Record  examined,  and  held  to  disclose  no 
reversible  error. 

lEA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8822,  89SSS-«^;  Dec. 
Dig.  { 1001.*]   *  " 

^Additional  BylMtut       EditoHal  Staff,} 

2.  Appzal  and  Eh  roe  (|  171*)  —  Issues  — 
Gbanqb  of  Theobt. 

Where  the  answer  and  reply  join  Issnes 
iocooBittent  with  the  petition,  and  the  case  is 
submitted  without  objection  on  such  issues,  and 
Judgment  is  rendered  on  that  theory,  the  par- 
ties are  bound  by  such  theory  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  1063-1063,  10«6,  106T, 
1161-1165;  Dec  Dig.  fi  171. •] 

Error  from  District  Court,  McClain  Coun- 
ty; R.  McMillan,  Judga 

Action  by  Clarence  E.  Wallace,  a  minor, 
by  John  Wallace,  his  legal  guardian,  against 
O.  V.  Killian.  Judgment  for  defendant,  and 
plaintiff  brings  «nor.  Affirmed. 

Sennie,  Hocker  &  Moore,  of  Purcell,  for 
plaintiff  In  error.  J.  F.  Sharp,  of  (^lahoma 
City,  and  J.  B.  Dudley,  of  Norman,  for  de- 
fendant in  error. 

KANE,  C.  J.  This  was  an  action  com- 
menced in  behalf  of  Clarence  E.  Wallace,  a 
minor,  by  John  WaUace,  his  legal  guardian, 
platntlfT  in  error  herein,  plaintiff  below, 
against  O.  V.  Eillian,  defendant  in  error  here- 
in, defendant  below,  to  recover  possession 
of  certain  real  estate,  alleged  to  be  tbe  prop- 
erty of  the  minor,  and  for  damages  for  its 


detention.  Thereafter  the  defendant  filed  an 
answer,  admitting  that  the  plaintiff  was  the 
owner  of  tbe  real  estate  and  premises  de- 
6crit)ed  in  his  petition,  but  alleged  that  he 
was  rightfully  In  possession  thereof  by  virtue 
of  the  assignment  to  him  of  a  certain  lease 
therefor,  the  terms  of  which  It  Is  cot  neces- 
sary to  notice.  r"1cr  to  the  time  the  cause 
came  on  for  trial,  the  plaintiff  by  a  written 
lease,  which  is  conceded  to  iw  valid,  let  the 
premises  in  controversy  to  the  defendant,  and 
thereafter,  by  agreement  of  the  parties,  tbe 
cause  proceeded  to  trial  upon  the  sole  qnes- 
tion  of  whether  the  defendant  paid  the  rental 
value  of  the  premises  to  the  plaintiff  during 
the  time  be  was  in  possession  thereof  prior 
to  the  execution  of  the  admittedly  valid 
lease.  ThA  trial  court  stated  the  Issues  in 
controversy  as  agreed  upon  by  the  parties  as 
follows:  "The  only  question  for  the  Jury  to 
pass  upon  In  this  case  Is  that  of  the  rents 
and  damages,  If  any.  for  the  year  1910.  The 
defendant  alleges  that  he  had  the  land  rent- 
ed, and  that  he  has  paid  the  rents  for  said 
year.  ♦  •  •»  The  Jury  returned  a  ver- 
dict for  the  defendant,  to  reverse  which  this 
proceeding  in  error  was  commenced. 

[1]  There  is  evidence  reasonably  tending 
to  support  the  verdict  of  the  jury;  and.  as 
there  is  no  other  question  in  the  case  than 
the  one  presented  to  the  jury  by  the  trial 
court,  the  verdict  and  the  Judgmmt  rendwed 
thereon  are  coneluidve. 

[2]  There  are  several  questiiHis  presented 
by  counsel  for  plaintiff  In  error  In  his  brief 
which,  on  account  of  the  narrowing  of  the  is* 
sues  by  Uie  action  of  the  plaintiff  in  ezecnt* 
ing  a  valid  lease  to  the  defendant,  ana  Uie 
subsequent  agreement  of  the  parties,  it  Is  not 
necessary  to  review.  The  cause  seems  to  have 
been  tried  upon  what  purports  to  be  an  an- 
swer, filed  during  the  trial,  and  a  reply  there^ 
to,-wberein  the  only  Issue  Joined  was  the  one 
above  mentioned,  which  was  decided  by  the 
Jury  in  favor  of  the  defendant  While  the  an- 
swer was  filed  over  the  objection  of  the  plain- 
tiff, and  the  court  overruled  a  demurrer  there- 
to, the  plaintiff  finally  by  reply  did  traverse 
the  allegation  of  fact  therein  contained,  and, 
as  stated  by  the  trial  Judge,  agreed  upon  the 
issue  to  be  submitted  to  the  jury.  In  Border 
V.  Carrabine,  24  OU.  609,  104  Pac.  006.  It 
was  held:  "When  the  answer  of  the  defend- 
ant and  the  reply  of  the  plaintiff  join  Issues 
inconsistent  with  tbe  allegations  of  the  peti- 
tion, and  the  case  is  submitted  to  tbe  court 
below  without  objection  on  the  Issues  Joined 
by  tbe  answer  and  reply,  and  judgment  Is 
rendered  on  that  theory,  tbe  parties  will  not 
be  permitted  to  change  In  this  court  a  the- 
ory voluntarily  adopted  In  the  court  below." 

For  tbe  reason  stated,  tbe  judgment  of  the 
court  below  is  affirmed.  AH  tbe  JusUcea 
concur. 
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(10  OkL  Gr.  689) 

COUnTNBT  T.  8TATSL 
iCrimlnal  Coart  of  Appeals  of  Oklahoma.  April 

25.  1914.) 

rSyllabM  bf  iha  Court.) 
1,  Cbihinai.   I*iW  (i  771*)— iNSTBUOnONft— 

Tile  accused,  in  a  criminal  case,  is  entitlea 
to  instructions  defining  the  law  applicable  to 
his  theory  and  covering  his  defense,  if  there  ia 
ecMDpetent  evidenc«  teudins  reasonably  to  sub- 
■tantiate  anch  theory. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1816;  Dec.  Dif.  1  771.*] 

3.  C^iHiirAi.  I^w  (I  815*)— iMmucnoNB— 

AlJBI — EVIDEIIOB. 

When,  in  the  trial  of  a  criminal  case,  the 
only  defense  la  that  of  alibi,  and  the  proof 
teiMB  clearly  to  establish  such  defense,  U  is  the 
duty  of  the  trial  coart  to  instruct  on  the  law 
of  alibi,  and  especially  so  when  requested  to 
lire  such  instructions. 

FEd.  Mote.— For  other  c«se%  see  Criminal 
liw,  CenL  Dig.  »  1922.  1986;  Dee.  Dig.  1 
S18.*] 

S.  CtenaNAX  Law  (|  1186*)— Pbactict. 

This  conrt  Is  not  warranted  in  departing 
from  wdl-eetablisbed  rules  of  law  universally 
mAeld  by  all  the  courts  of  last  resort,  and  es- 
pecially so  when  such  rules  work  no  hardship 
upon  the  state,  but  an  easily  nnderatood  and 
well  defined. 

[Ed.  Note.— For  other  ceae^  see  Grin^nal 
Law.  Cent  Dig.  H  8215-821^^^21, 8280 ;  Dec. 
Dig.  I  1188.*] 

4.  KlOHTS  or  ACOUBID. 

The  rights  of  the  citlxen  are  as  much  en> 
titled  to  the  protection  of  the  courts  as  the 
rights  of  the  people,  and  no  unfair  burden  Is  im- 
posed, when  the  courts  elected  by  the  people 
are  required  to  follow  plain,  universal  rules  of 
lav,  which  am  fair  slue  to  all  concerned. 

Appeal  from  County  Court;  Oarfleld  Conn* 
ty;  Wlnfleld  Scott.  Judge. 

Laara  Courtney  was  cooTlcted  of  rlolat- 
tng  tbe  prohlUtloo  law.  and  appeals.  Re- 
Teraed. 

J.  H.  Sykea,  of  Tnlsa,  for  plaintiff  in  er^ 
nr.  Sndth  O.  Matson,  Aast  Atty.  Oen.,  for 
tlM  SUte 

ABMSTROMO,  P.  3.  The  plalntUt  in  error. 
Lanra  Courtney,  wfts  convicted  at  the  Janu- 
ary, 1913,  term  of  the  connty  court  of  Oar- 
fleld coonty  on  a  charge  of  selling  Intoxi- 
catlng  liquor,  and  her  pnnlahment  fixed  at  a 
fine  of  $250  and  Imprisonment  In  tbe  county 
jail  for  a  period  of  60  days.  Tbe  proof  on 
behalf  of  the  state  was  by  two  witnesses, 
vrbo  testified  that  at  about  7:30  jk  m.  on  the 
14th  day  of  January,  191S,  tbe^  bought  one- 
fa^  Vtat  at  whisky  ttom  the  plaintiff  in  ei^ 
ror,  at  a  certain  rooming  house  In  Enid,  and 
paid  75  cents  therefor.  The  court  improp- 
erly sustained  objections  to  certain  ques- 
tions  asked  on  cross-examination  of  the  prin- 
cipal vritness.  Two  witnesses,  in  addition  to 
the  plaintiff  In  error,  testified  that  she 'was 
not  at  the  place  where  the  prosecution  con- 
tended,  at  the  time  contoided,  but  was  at 
tb^  home  some  distance  away,  and  was 
there  from  10  o'clock  In  the  morning  until 


about  11  o'dock  at  night  After  the  testi- 
mony was  dosed,  and  befbre  Instructions 
were  delivered  to  the  jury  by  the  court, 
counsel  for  plaintiff  in  error  requested  in- 
structlona  on  the  law  of  aUbl  as  a  defense^ 
which  instructlfms  were  refused  by  the  court 
No  instruction  was  given  covering  the  law  of 
atibL  Tko  usual  instructions  as  to  presump- 
tion of  innocence,  burden  ot  pnot,  etc.,  were 
given. 

[2]  The  only  material  question  iffesmted 
by  Oiis  appeal  is  whether  or  not  It  was  er^ 
ror  for  the  trial  court  to  refoee  to  give  specif- 
ic instmctitms  covering  the  law  of  alibi  aa 
a  defense,  when  prop»'ly  requested  so  to  d<^ 
when  there  Is  evidence  to  the  record  toiding 
clearly  to  establish  audi  defense,  and  when  no 
other  defense  or  testimony  la  offered.  This 
specific  question  has  nevw  been  presented  to 
this  court 

In  Brock  t.  States  6  OkL  Cr.  24,  116  Fa& 
102T,  we  said:  rrhe  policy  of  the  law  Is  that 
all  penwna  diall  have  a  &lr  and  in^rtlal 
trial.  It  cftnnot  be  eald  that  a  &lr  and  im- 
partial trial  has  been  had  unlesa  the  jury 
has  been  propmly  inatmcted  aa  to  the  law 
of  Oie  caae,  and,  when  the  Inatructlona  do 
not  fully  presoit  all  the  matwlal  iaanee  raie- 
ed,  the  judgmut  of  conviction  most  be  aet 
aBlde."  ' 

And  In  Bdieraon  v.  U.  S..  4  OU.  Or.  836, 
111  Pac.  984,  we  said:  "Where  an  Inatrqctlon 
requested  by  tbe  defendant  Is  not  in  proper 
form,  but  pertains  to  a  material  Issue  in  the 
caae  aa  made  by  the  evidence  tbe  court 
should  fiorrect  it  and  give  It  in  propoc  fom^ 
if  he  has  not  otlierwlae  inatmcted  upon  that 
iaaue.** 

[1]  In  Reed  r.  fltate^  8  OkL  Gr.  18.  103 
Paa  ion,  24  L.  B.  A.  (N.  S.)  266,  we  aald: 
"The  defendant  Is  entitled  to  an  instruction 
defining  the  law  aa  applicable  to  Us  theoir 
of  the  case  covering  Us  defenae,  if  there  ia 
any  competent  evidence  reasonably  ten^nc 
to  substantiate  that  theory."  Secb  alao^  the 
gomal  rule  stated  in  12  Oye  610,  and  caaea 
dted  nnder  note  L 

Under  these  authorities  the  failure  of  a 
trial  coart  to  inatmct  on  the  law  of  alibi, 
wbea  requeated  Bo  to  do,  and  when  the  evi- 
dence dearly  raises  that  lasu^  la  prejudicial 
error,  and  in  our  judgment  of  necesdty  re- 
quires the  reversal  of  a  judgment  of  convic- 
tion. It  amtears  to  be  practically  the  unan- 
imous rule  that  where  alibi  ia  the  sole 
defense,  and  there  la  material  evld«ice  In 
support  of  it.  It  is  reverdble  error  tot  the 
trial  court  to  refuse  to  instruct  on  that  ques- 
tion. See  Ayrea  r.  State,  21  Tex.  App.  399, 
17  S.  W.  263. 

[3]  The  As^stant  Attorney  General  has 
filed  a  written  brief  ui^og  this  court  to  aban- 
don or  d^rt  from  the  well-established  doc- 
trine of  practically  all  courts  on  this  ques- 
tion. We  are  unable  to  conclude  that  the 
position  la  tenable  or  that  such  departure 
on  the  part  of  this  court  would  be  warrant 
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ed.  It  Is  just  as  Important  to  the  public  that 
persons  who  are  charged  with  crime  be  ac- 
corded a  fair  and  Impartial  trial  as  it  is  that 
the  law  be  enforced  at  all. 

This  court  has  gone  as  far  as  any  court  to 
aid  in  the  enforcement  of  the  law,  but  we 
do  not  feel  called  upon  to  overtarn  alt  es- 
tablished customs  and  usages  for  the  pur- 
pose of  upholding  the  judgment  of  careless 
or  Indifferent  trial  courts. 

[4]  The  rights  of  the  citizen  should  be  pro- 
tected as  well  as  the  rights  of  the  public, 
and  it  is  not  imposing  an  unfair  burden  on 
the  people  to  require  the  trial  courts  of 
Oklahoma  to  follow  the  rules  of  law  which 
have  been  In  force  and  universally  upheld  by 
all  courts  of  last  resort,  and  especially  so 
when  such  rules  are  fair  alike  to  mil  con- 
cerned. 

The  judgmmt  is  rereised,  and  the  cause 
remanded. 

DOYLE  and  FCRMA17,  JJ.,  concur, 

ao  Oki.  Cr.  692)  *^=* 

Ex  parte  WINTERS. 
(Criminal  C^ort  of  Appeals  of  Oklahoma. 
AprU  27,  1914.) 

(Sylla^  »V  the  Court.) 

1.  Bbibebt  (S  3*)— Defense— Want  of  Offi- 
cial AUTHOBITT. 

A  person  who  holds  himself  oat  as  an  offi- 
cer uaaer  color  of  authority,  and  who  solicits 
and  accepts  a  bribe,  has  no  right  to  defend  and 
be  discharged  on  the  ground  that,  as  a  matter 
of  law,  he  bad  no  right  to  act  as  such  o£Bcer. 

[Ed.  Note.— For  other  cases,  see  Bribery,  Cent 
Dig.  I  4 ;  Dec  Dig.  |  8.*] 

2.  Bmbely  (J  8*)— Dbfbnbb— Waft  o»  Offi- 
cial AUTHOBITT. 

One  cannot  hold  himself  out  as  an  officer 
of  the  law  and  prostitute  the  public  trusts  and 
debauch  the  public  conscience  by  soliciting  and 
accepting  bnbea,  and  be  exonerated  by  the 
courts  of  this  state,  on  the  ground  that  he 
had  no  legal  right  to  act  in  the  capacity  he  as- 
sumed. If  he  is  officer  enough  to  soOcit  and 
accept  a  brilie,  he  is  also  officer  enough  to  be 
sent  to  the  penitentiary  for  his  conduct. 

[Ed.  Note.— For  other  cases^  see  Bribery,  Cent 
Dig.  §  4;  Dec.  Dig.  |  3.*] 

Original  action  for  writ  of  habeas  corpna 
by  George  B.  Wtnter&  Writ  denied. 

Bargls  &  Conwell,  of  Fawhuska,  for  petl* 
tioner.  0.  J.  Daveiiport,  Asst  Atty.  Gen., 
opposed. 

ARMSTRONG,  P.  J.  Thhi  Is  an  original 
action  begun  in  this  court  by  George  E.  Win- 
ters for  the  writ  of  liabeas  corpus.  The  pe- 
tition alleges  that  an  Information  has  been 
filed  in  the  district  court  of  Osage  county 
by  the  county  attorney  of  said  county,  charg- 
ing petitioner  with  bribery.  The  informa- 
tion is  as  follows:  "Oomea  now  C.  K.  Tem- 
pleton,  the  duly  qualified  and  acting  county 
attorney,  in  and  for  the  county  of  Osage, 
Btate  of  Oklahoma,  and  in  Uie  name  and 


by  the  authority  of  the  state  of  Oklahoma, 
informs  the  court  that  on  or  about  the  14tb 
day  of  September,  1911,  In  the  said  county 
of  Osage,  state  of  Oklahoma,  the  said  de- 
fendant, George  E.  Winters,  then,  and  there 
being  a  duly  and  regularly  appointed  and 
acting  deputy  special  state  enforcement  offi- 
cer of  the  state  of  Oklahoma,  did  then  and 
there  wrongfully,  unlawfully,  and  felonious- 
ly accept  and  receive  the  sum  of  $16,  good  and 
lawful  money  of  the  United  States  for  him- 
self, for  and  In  consideration  of  an  agree- 
ment and  understanding  with  one  W.  T. 
Crabtree,  that  he,  the  said  W.  T.  Crabtree, 
should  be  permitted  to  violate  the  provisions 
of  the  prohibitory  liquor  laws  of  the  state  of 
Oklahoma,  In  this,  to  wit:  To  sell,  barter, 
give  away,  and  otherwise  furnish  Intoxicat- 
ing liquors  at  Avant,  in  said  county  and  state, 
contrary  to  the  form  of  the  statute  in  such 
cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  Oklahoma." 

The  Assistant  Attorney  General  filed,  a  de- 
murrer to  the  petition. 

[1,  2]  In  our  judgment  the  pleadings  raise 
only  one  question  which  is  entitled  to  our 
consideration  in  this  proceeding;  that  is: 
Does  a  person  who  holds  himself  out  as  an 
officer  under  color  of  anthorl^,  and  who  so- 
liclts  and  accepts  a  bribe,  and  endeavors  to 
and  does  corrupt  other  persona,  have  a  right 
to  defend,  and  be  discharged  upon  the  con- 
tention that,  OB  a  matter  of  law,  he  had  no 
right  to  act  as  sudi  officer,  therefore  the  ae* 
cepting  of  a  bribe  was  not  a  vlolati<ni  of  the 
statute?  It  la  not  necessary  for  us  to  detei^ 
mine  In  this  proceeding  the  right  and  power 
of  the  state  enforcement  officer,  as  that  of- 
fice ^sted  at  the  time  of  the  ffilng  of  this 
petition,  and  at  the  time  he  la  aliped  to 
have  appointed  the  petitioner  as  a  deputy 
enforcement  officer,  to  lawfully  make  such 
appointment,  nor  is  It  necessary  in  our  judg- 
ment to  determine  that  persons  so  appointed 
were  entitled  to  act  as  officers.  It  has  been 
the  policy  of  this  court  since  its  organization 
to  assume  every  reasonable  position  possible, 
tenable  with  the  view  of  aiding  the  enforce- 
ment of  the  law  and  the  maintenance  of 
good  government  in  Oklahoma.  As  said  by 
this  court  In  Ellington  v.  State,  7  Okl.  Cr. 
252,  123  Pac.  186,  which  was  an  embezzle- 
ment case  wherein  a  guardian  was  prosecut- 
ed for  embezzling  moneys  of  his  ward,  and 
who  attempted  to  defend  on  the  ground  that 
the  money  embezzled  by  tilm  did  not  legally 
belong  to  his  ward,  therefore  it  was  no  crime 
for  him  to  embezzle  it  that,  "If  be  was  agent 
enough  to  collect  this  money,  he  was  agent 
enough  to  be  punished  for  Its  eml>ezzlement." 
The  same  might  be  said  of  the  petitioner ;  if 
he  was  officer  enough  to  solicit  and  accept  a 
bribe,  he  was  also  officer  enough  to  be  sent 
to  the  penitentiary  for  so  doing.  Corruption 
and  debauchery  are  not  tolerated  in  civilized 
communities.    It  makes  no  difference  tor 
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the  purpose  of  this  prosecution  whether  the 
state  enforcement  officer  had  the  right  and 
power  to  appoint  deputies,  as  a  matter  of 
law,  or  not;  if  be  did  malce  such  appoint- 
ments, and  snch  appointees  assumed  to  act 
and  hold  themselv^  out  as  officers  of  the 
law,  they  were  amenable  to  the  criminal  stat- 
utes of  this  state  for  soliciting  and  accepting 
bribes,  and  the  good  of  society  demands  that 
any  such  persons  so  accepting  bilbes  be  pun- 
ished. In  this  position  we  are  not  wholly 
without  support  by  the  authorities. 

In  State  t.  Duncan,  163  Ind.  320,  54  N.  E. 
1067,  the  Supreme  Court  of  Indiana,  In  con- 
sidering a  sUnilar  question,  said:  "Bribery 
Is  sn  offense  a^nst  public  Justice.  The  es- 
sence of  It  is  the  prostitution  of  a  public 
trust,  0ie  betrayal,  of  public  interests,  the 
debandunent  of  the  public  conscience.  If 
one  admits  the  doing  of  the  thirds  that  pro- 
duce these  results,  shall  he  escape  by  say- 
ing he  had  no  right  to  act  at  allT  It  would 
seem  pasdng  atrai^  if  the  consean«ices  of 
one  breach  of  law  might  be  evaded  by  show- 
ing another."  In  the  Indiana  case  the  ac- 
cused was  a  gravel  road  engineer,  and  was 
prosecuted  for  accepting  a  bribe.  His  de- 
fense was  based  on  the  contention  that  there 
was  no  valid  law  authorizing  his  appoint- 
ment The  Supreme  Court  of  Indiana  says 
that  he  could  not  thus  prostitute  the  public 
trust  and  debSuch  the  public  conscience  and 
urges  that,  although  he  accepted  the  bribe,  he 
had  no  authority  to  act  as  an  officer.  The 
petitioner  was  appointed  as  an  officer;  be  as- 
sumed to  act  and  exercise  the  duties  of  an 
officer;  he  will  not  now  be  permitted  to  say 
be  had  no  authority  In  the  premises. 

The  Supreme  Court  of  Ohio,  in  State  v. 
Gardner.  54  Ohio  St  24,  42  N.  E.  909,  SI  L. 
B.  A.  660,  promnlgated  a  similar  doctrine. 
In  the  Ohio  case  Gardner  was  prosecuted  for 
offering  a  bribe  to  one  purported  to  hold  an 
office.  His  defense  was  that  such  office  did 
not  legally  exist  The  court  held  that  he 
could  not  maintain  any  avkcJi  defense. 

In  Price  v.  State,  10  Okl.  Cr.  — ,  187  Pae. 
736,  we  had  under  cottslderatloa  a  question 
Involvii^  the  principle  now  under  discussion. 
In  that  case  Price  was  prosecuted  fbr  embes- 
sllng  money  as  an  attorney.  He  had  moved 
from  another  state  to  OUaboma,  but  had 
not  Iteea  l^lly  admitted  to  the  bar  in 
Oklahoma.  His  defense  was  based  on  the 
Gontoitlon  that,  not  having  been  legally  ad- 
mitted to  the  bar,  he  could  not  be  charged 
with  embezslement  as  a  lawyer.  In  determin- 
ing that  question,  we  said:  "When  a  lawyer 
from  another  state  moves  Into  .Oklahoma 
and.  wltbout  securing  admission  to  the  bar 
of  this  state,  holta  himself  out  to  the  public 
as  a  lawyer,  acc^ts  business  as  such,  and 
embezzles  money  collected  by  him  as  a  law- 
yer, he  cannot  escape  punishment  upon  the 
ground  that  he  was  never  l^Uy  admitted 


to  the  bar  of  Oklahoma.  See,  also,  Florez 
V.  State,  11  Tel.  App.  102. 

We  are  of  <jplnlon  that  the  demurrer  should 
be  sustained,  and  the  petition  dismissed ;  and 
it  is  so  ordered. 

DOYLE  and  PUEMAN,  JJ.,  concur. 


(H  Colo.  679) 

GODDING  V.  HALL. 
(Supreme  Court  of  Colorado.    Jan.  12,  1914. 
Behearing  Denied  April  6,  19140 

1.  Banks  and  BANKina  (|  77*)— ■Recuvess 

— iNSOLVKMcr— COUJXITXON  OT  ASSBIfl— AC- 
TIONS. 

In  an  action  by  the  receiver  of  an  insolvent 
state  bank  to  recover  property  alleged  to  have 

been  wrooKfalljr  purcliased  by  defendant's  hus- 
band, who  was  its  president,  with  its  fundu,  evi- 
dence held  to  sustain  a  fiudine  that,  wlien  a 
bouse  was  constructed  on  one  of  the  lotS'  with 
assets  of  the  baok,  no  I^itimate  debt  was  owhig 
to  defendant  by  her  husband. 

[Ed.  Note.— -For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  $$  16&-176>i^ ;   Dec  Dig. 

2.  Banks  and  Bankino  (f  77*)— Transixb  as 

SsCinUTT— SUFnOOtNCT  OT  EnDBHOB. 

In  an  action  by  the  receiver  of  an  Insotvoit 
bank  to  recover  property  alleged  to  have  been 
wrongfully  purchased  by  defendaut's  husband, 
its  president,  with  ite  funds,  evidence  Md  to 
allow  that  an  allu^  transfer  of  land  by  the 
huslwud  to  the  bank  in  payment  of  his  overdraft 
was  not  an  actual  sale  to  the  bank,  but  that 
the  transfer  was  merely  as  a  pretended  securi^. 

[Ed.  Note.— For  otbe^  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  165-176^ ;  Dec.  Dig. 
S  77.*] 

3.  Banks  and  Bankinq  <|  77*)— OoLLacmoN 
or  ASSETS— AcnoNs—SumoiBHOT  ov  Bvi- 

DBNCE. 

In  an  action  by  the  receiver  of  an  Insolvent 
bank  to  recover  property  alleged  to  tiave  been 
wrongfully  purchased  by  defendant's  husband, 
its  president,  with  the  hank's  funds,  evidence 
held  to  sustain  a  finding  that  defendant'^  hils- 
t>and,  at  the  time  involved,  had  actual  control 
of  the  bank  and  conducted  its  affairs  in  fraud 
of  the  rights  of  the  depositors  for  bis  own  ben- 
efit 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  ||  l^^H ;  Dec  DlgTl 
77.*] 

4.  Banks  and  Banking  (|  77*) — Insolvbnct 
—Collection  of  Assets— Actions— Sum- 
ciENCT  or  Evidence. 

In  an  action  by  the  receiver  of  an  insolvent 
state  bank  to  recover  property  alleged  to  have 
Iwen  wrongfully  purchased  by  defendant's  bns- 
band,  its  president  with  the  bank's  funds,  evi- 
dence held  to  sustain  a  finding  that  the  presi- 
dent fraudulently  used  the  bank's  funds  to  con- 
struct a  house  upon  the  lot  involved  at  a  time 
when  he  was  largely  indebted  to  the  bank. 

[Ed.  Note.— For  other  cas^  see  Banks  and 
Banking,  Cent  Dig.  H  16&-176K ;  Dec  Dig. 
i  77.*] 

6.  CONTBAOTS  (i  128*)— OONSinSBATION— LE- 
OALITT— COHPOtJNDINO  GbIME. 

Defendant's  husband  had  been  president 
and  principal  owner  of  a  bank  and  caused  its 
insolvency  by  fraudulently  appropriating  its 
funds.  Part  of  the  funds  misappropriated  went 
into  the  construction  of  a  house  on  one  of  the 
lots  in  defendant's  name,  and  that  and  all  of 
the  Other  property  held  in  her  name  was  re- 
ceived by  her  as  a  gift  from  her  husband.  After 
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the  bank  had  become  insolvent,  defendant  ex< 
ecuted  a  deed  of  trust  in  conaideration  of  $1 
ud  other  valuable  consideration  conveying  the 
land  to  be  sold  within  two  years  for  distributing 
the  proceeds  among  the  bank's  depositors.  The 
deed  recited  as  reasons  for  its  execution  that 
defendant  "wife  of  G.,  one  of  the  officers  of  the" 
bank,  "being  desirous  of  doing  all  in  her  power 
to  liquidate  the  iudebtedness  of  said  bank, '  etc., 
and  that  "the  time  and  attention  of  the  late 
officers  of  said  bank  is  required  to  assist  in  the 
realization  of  such  assets^  and  it  being  the  wish 
and  desire  of  the  undersigned  that  such  officers 
shall  not  he  hampered  or  delayed  by  trivial  or 
other  persecatioQs  or  prosecutions,  and  there- 
fore the  conveyance  hereinafter  made  is  upon 
the  condition  that  their  time  and  attention  be 
left  for  such  assistance,"  and  further  recited 
that  "two  years  seem  to  be  about  the  proper 
time  for  the  trust  to  become  operative,^'  and 
that  defendant  was  anxious  and  willing  to  place 
the  property  in  trust  for  the  payment  of  the 
balance  of  the  indebtedness  to  the  depositors 
"upon  the  condition  above  recited,"  Held,  that 
the  deed  did  not  show  that  a  part  of  the  con- 
aideration to  tbe  grantor  was  tnat  her  husband 
should  not  be  prosecuted  for  defalcations  of  the 
liank'a  funds. 

[Ed.  Note.— -For  other  cases,  see  Contracts, 
Gent  Dig.  H  688-6S8;  Dec.  Dig.  1 128.*] 

6.  Dkbds  ({8  151, 155*>— Illegal  Oonsideu- 
TioN— Conditions  Sobsbqubnt. 

Even  if  the  deed  was  executed  in  part  con- 
sideration of  an  agreement  not  to  prosecute  de- 
fendant's husband  for  misappropriating  the 
bank's  funds,  such  agreement  was  a  condition 
subsequent  to  tbe  execution  of  the  deed,  so  that 
the  deed  would  be  valid  and  binding  upon  de- 
fendant notwithstanding  tbe  invalidity  of  the 
condition. 

[Eld.  Note.— For  other  casc^  see  Deeds,  Cent 
Dig.  II  481.  488-185;  DecTDig.  H  151,  165.*] 

T.  Duds  (|  165*)— "Gonditioh  SuBSSQirxnT." 

If  the  act  or  condition  required  by  a  deed 
does  not  necessarily  precede  the  vesting  of  the 
estate,  but  may  as  well  accompany  or  follow  it, 
or  if,  from  tbe  nature  of  the  act  and  the  time 
required  for  its  performance,  the  parties  evi- 
dently intended  that  the  estate  sboiud  vest  and 
the  grantee  performs  the  act  after  taking  pos- 
session, tbe  condition  is  a  "condition  snbae- 
quent." 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  If  488-495 ;  Dec.  Dig.  |  155.* 

For  other  definitions,  see  Words  and  Phraset, 
ToL  2,  pp.  1402-1405;  Ti^  8,  p.  76ia] 

8.  Duos  (1 161*)— Illegal  Oohditionb. 

Where  a  c<aiditiou  of  a  deed  is  fn(«al,  in- 
definite, or  uncertain,  or  unreasonable  or  repug- 
nant to  tbe  estate  to  which  it  is  annexed,  it  is 
void,  leaving  the  estate  granted  absolute. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  I  481 ;  Dec.  Dig.  |  151.^] 

9.  GOffTBACTS  (I  138*)— ILLEQALITT. 

Tbe  law  leaves  persons  connected  with  an 
illegal  contract  or  transaction  where  it  finds 
them  and  wilt  not  enforce  such  contracts  while 
executory  or  rescind  them  when  executed. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  ij§  681-700 ;  Dec.  Dig.  {  138.*] 

Appeal  from  District  Court,  Otero  County ; 
W.  R.  Morris,  Judge. 

Action  by  G.  M.  Hall,  receiver  of  court  for 
the  State  Bank  of  Kocky  Ford,  against  Em- 
ma A.  Godding.  From  a  Judgment  in  part 
for  plalDllif,  defendant  appeals,  and  plaintiff 
assigns  cross-error  to  tbe  sustaining  of  a  de- 
murrer to  Ills  second  cause  of  action.  Re- 


versed, with  Instroctlons  to  orarrule  demur- 
rer and  for  fartber  proceedings. 

Glenn  &  Gobin,  of  Rocky  Ford,  and  J.  H. 
Voortiees,  of  Pueblo,  for  api>eUant  Fred  A. 
Sabin,  of  La  JuDta,  for  appellee. 

SCOTT,  J.  John  E.  Godding,  one  of  the 
defendants  below,  organized  tbe  State  Bank 
of  Rocky  Ford  in  tlie  town  of  Rocky  Ford  in 
tills  state,  in  the  year  1887.  He  remained  as 
president  of  the  banking  corporation  and  In 
control  of  said  bank  until  the  2d  day  of  Jan- 
uary, 1008,  when  the  bank  commissioner  of 
this  state  closed  tbe  doors  of  the  bank  and 
made  application  for  the  appointment  of  a 
receiver.  G.  M.  Hall,  the  appellee,  was  ap- 
pointed receiver  of  tbe  bank,  and  has  ever 
since  acted  as  such  receiver.  Prior  to  the 
organization  of  tbe  bank.  Godding  organized 
a  town-site  company  corporation  of  which 
Godding  was  one  of  the  principle  etockhold- 
ers,  and  which  laid  out  and  platted  a  certain 
portion  of  the  present  town  of  Rocky  Ford. 
All  of  the  real  estate  involved  in  this  action 
was  a  iHirt  of  tbe  said  town-site  company's 
property.  This  consisted  of  lots  1,  2,  3,  4,  5, 
and  0  in  block  9  of  what  Is  known  as  the 
second  filing.  Upon  lota  5  and  6  there  was 
a  stable,  and  upon  lots  1,  2,  3,  and  4  of  said 
block  9,  there  was  erected  a  dwelling  house 
by  tbe  said  Godding.  The  legal  title,  at  the 
time  of  this  action,  to  tbe  said  real  estate 
was  in  tbe  name  of  tbe  defendant  Emma  A, 
Godding,  wife  of  tlie  defendant  John  E.  God- 
ding. There  is  also  Involved  lots  4  and  5 
In  block  No.  3A.,  Rocky  Ford  second  filing. 
At  the  commencemrat  of  this  action  tbe  legal 
title  to  an  undivided  one-balf  interest  in 
these  lots  was  likewise  in  Emma  A.  Godding, 
and  the  l^ai  title  to  tbe  remaining  undivid- 
ed one-half  interest  in  said  lots  was  in  Mrs. 
T.  F.  Godding,  wife  of  the  brother  of  John 
E.  Godding.  On  these  lots  the  defendant 
John  E.  Godding  constructed  the  bank  build- 
ing occupied  by  tbe  said  State  Bank  of  Rocky 
Ford. 

The  original  comi^aint  alleged,  in  addition 
to  what  has  been  above  stated,  that  ever 
since  tbe  organization  of  tbe  l)ank,  and  until 
the  failure,  it  was  under  tbe  immediate  con- 
trol, management,  and  direction  of  the  de- 
fendant John  E.  Godding  as  president,  and  B. 
J.  Smith  as  cashier ;  that  no  meetings  of  the 
board  of  directors  of  the  bank  or  its  stock- 
holders were  called  or  held  as  in  manner  pro- 
vided by  law;  and  that  a't  no  meeting  of  the 
board  of  directors  or  stockholders  was  any 
of  tbe  business  of  the  bank  transacted ;  that, 
at  the  time  of  the  failure,  the  books  of  the 
bank  showed  deposits  in  tbe  sum  of  $442,* 
418.39;  and  that  its  indebtedness  to  deposi- 
tors and  other  creditors  was  $523,021.93.  It 
was  then  alleged  that  all  the  real  estate 
above  described  was  conveyed  by  J.  E.  God- 
ding to  bis  wife,  Emma  A.  Godding,  without 
any  consideration,  and  that  tbe  premises 
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were  purchased  by  Codding  out  of  tbe  funds 
of  tlie  bank.  Further,  that  beginning  In  Jan- 
uary, 1900,  John  E.  Godding  commenced  the 
construction  of  tbe  dwelling  house  on  said 
premises;  that  be  paid  the  entire  expeutie 
of  the  construction  of  the  suid  dwelling  In  the 
sum  of  $6,500  by  drawing  his  personal  checks 
on  the  said  bank  In  which  he  had  no  money 
at  the  time  on  deposit,  and  all  of  which  con- 
stituted an  overdraft ;  and  that  by  colluslre 
arrangement  between  Godding  the  president, 
and  Smith  the  cashier,  these  payments  were 
so  made;  that  the  dwelling  was  completed 
by  the  2d  day  of  July,  1900,  and  that  at  that 
time  the  overdraft  of  Godding  was  in  the 
sum  of  $7,609.85 ;  that  this  sum  was  on  said 
day  placed  to  the  credit  of  Godding  and  his 
account  balanced  upon  the  books  of  the  bank ; 
that  in  truth  and  in  fact  Godding  paid  no 
money  to  the  bank,  but  there  was  placed  In 
the  safe  a  memorandum  of  this  amount  which 
was  thereafter  carried  as  a  cash  Item;  that 
none  of  these  funds  were  ever  paid  or  re- 
stored to  the  bank  thereafter.  The  complaint 
further  alleged  that  shortly  after  tbe  failure 
of  the  bank,  to  wit,  on  the  17th  day  of  Jan- 
aary,  1908,  the  defendant  Bmma  A.  Godding 
executed  her  deed  of  trust  to  one  Kobert  M. 
Pollock  In  which  she  conveyed  to  the  said 
Pollock  all  of  the  premises  above  referred 
to.  Including  her  Interest  In  tbe  bank  prop- 
erty, in  trust  for  the  use  and  benedt  of  the 
depositors  of  the  bank,  which  trust  deed  will 
hereafter  be  more  specifically  referred  to. 

The  prayer  was  for  a  Judgment  decreeing 
all  of  said  property  to  be  the  property  of  the 
bank,  and  that  the  conveyance  be  adjudged 
and  decreed  to  be  one  In  trust  tor  the  credi- 
tors of  tbe  bank,  and  that  the  plaintiS,  receiv- 
er, be  substituted  as  trustee  instead  of  the  de- 
fendant Pollock.  Possession  of  the  premises 
was  demanded,  and  likewise  an  accounting  of 
the  rents  and  profits  of  the  real  estate  from 
the  date  of  tbe  said  trust  deed.  Upon  motion 
of  the  defendants  Godding,  the  court  required 
the  plaintiff  to  separately  state  and  number 
bis  several  causes  of  action,  whereupon  the 
plaintiff  filed  bis  first  amended  complaint,  in 
two  counts.  The  first  count  apparently  ask- 
ing that  the  funds  so  used  In  the  construction 
of  the  dwelling  be  declared  a  trust  fund, 
and  that  such  trust  be  impressed  upon  the 
real  estate  upon  which  the  same  was  situat- 
ed ;  the  second  count  apparently  claiming 
under  the  trust  deed,  so  executed  by  Emma 
A.  Godding.  Demurrer  to  tbe  second  count 
was  sustained  by  the  court,  and  the  plaintiff 
was  denied  the  right  to  amend  in  that  partic- 
ular. The  plaintiff  then  filed  bis  second 
amended  complaint,  on  the  theory  of  the 
court  that  If  the  plaintiff  was  entitled  to  re- 
cover It  must  be  upon  the  right  to  Impress  a 
trust  upon  the  residence  property  for  the 
amount  of  the  funds  used  in  the  construction 
of  the  dwelling.  The  court  found  that  tb- 
smount  of  money  so  withdrawn  from  the 
bank  by  Godding  and  used  in  the  eonstruc- 
tlom  of  tbe  dwelling  was  $6,546.23;  that  this 


sum  was  wrongfully  taken  by  Godding 
through  the  connivance  of  Smith  from  the 
bank  without  any  expectation  of  returning 
tbe  same,  and  was  taken  and  used  in  fraud 
of  the  rights  of  tbe  creditors  and  depositors 
of  the  bank;  and  that  this  sum  of  money  In 
equity  should  have  been  held  by  Godding  and 
preserved  for  the  use  of  said  creditors  and 
depositors;  and  that  it  was  thus  fraudulent- 
ly used  and  converted  by  Godding  as  the 
trustee  of  the  creditors  and  depositors;  and 
by  the  Judgment  charged  and  Impressed  the 
residence  property  with  a  trust  to  the  extent 
of  the  said  sxim  of  $5,546.23  and  declared  the 
same  to  be  a  lien  upon  the  said  premises,  or- 
dered the  said  lien  foreclosed  and  the  prem- 
ises sold  and  the  receipts  therefrom  to  the 
extent  of  said  sum,  paid  to  tbe  plaintiff  re- 
ceiver. 

From  these  findings  and  this  Judgment  of 
the  court  the  defendant  Emma  A.  Godding 
appeals,  and  the  receiver  likewise  assigns  as 
cross-error  the  refusal  of  the  court  to  consid- 
er the  deed  as  effective  and  binding  upon  the 
appellant  Emma  A.  Godding. 

The  testimony  does  not  establish  that  the 
funds  of  tbe  bank  were  used  by  Godding  in 
the  purchase  of  any  of  the  real  estate  de- 
scribed, but  rather  that  the  said  residence 
lots  in  particular  were  bought  and  paid  for 
from  Godding's  interest  In  the  town-site  com- 
pany. 

The  testimony  discloses  that,  at  the  time 
of  the  commencement  of  the  erection  of  the 
residence,  the  bank  was  in  an  insolvent  con- 
dition; that  Godding  was  personally  indebt- 
ed to  tbe  bank  in  tbe  sum  of  approximately 
$40,000;  that  he  had  no  money  to  his  credit 
in  the  bank;  and  that  the  entire  expense  of 
the  construction  of  the  dwelling  house  was 
paid  from  the  funds  of  the  bank  upon  God- 
ding's  personal  checks,  all  of  which  payments 
constituted  an  overdraft.  The  checks  so 
drawn,  and  upon  which  such  payments  were 
made,  were  marked  at  the  time  and  identi- 
fied upon  tbe  trial  of  this  case,  to  the  ex- 
tent of  the  sum  found  by  the  court  and  in- 
cluded in  tbe  judgment.  It  is  contended  by 
the  api>enant  that  this  sum  was  afterward 
paid  to  the  bank  by  Godding  by  means  of  a 
transfer  to  it  of  a  certain  tract  of  coal  land 
situated  in  Weld  county  in  this  state. 

The  facts  appear  to  be  that  the  Godding 
overdraft  on  the  2d  day  of  July,  1900,  in- 
cluding the  sums  paid  out  for  construction  of 
the  dwelling,  amounted  to  $7,609.85.  On  that 
day  he  was  given  credit  for  this  full  amount, 
and  the  book  account  balanced,  simply  by  tbe 
memorandum  aforesaid  being  placed  in  the 
safe,  and  by  carrying  this  memorandum  as  a 
cash  item  until  some  time  in  June,  1904.  Up 
to  that  time  the  bank  had  never  received  in 
fact  any  of  this  sum,  and  the  carrying  of  the 
memorandum  as  a  cash  item  was  merely  a 
fraud  to  permit  the  report  of  the  bank  to 
show  such  additional  amount  of  cash  on 
hand,  rather  than  In  the  form  of  an  over- 
draft, which  in  fact  It  was. 
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It  appears  that  In  December,  1003,  Ood- 
ding  had  an  equity  In  160  acres  of  coal  land 
in  Weld  cotuit7>  title  to  wblcli  had  been 
placed  in  Earl  M.  Cranston  as  assignee,  to 
secure  a  Judgment  against  Godding.  At 
that  time  settlement  was  made  of  this  Judg- 
ment as  to  Godding,  upon  condition  of  the 
payment  of  $4,100  to  Mr.  Cranston.  God- 
ding (mused  the  deed  to  Uie  property  to  be 
made  to  the  bank,  and  claims  to  have  made 
a  sale  to  the  bank  of  this  land  for  the  sum 
of  $16,000,  and  that  the  payment  therefor 
was  made  by  the  bank  as  follows:  $4,100 
paid  to  Cranston;  $7,600.85  in  payment  of 
the  Qoddlng  overdraft;  and  the  remainder, 
$4,290.15,  placed  to  the  personal  credit  of 
John  E.  Goddli«.  It  is  contended  by  Em- 
ma A.  Ooddlng  that  the  moneys  used  In  the 
construction  of  the  dwelling  was  In  payment 
of  money  dieretofore  loaned  John  B.  God- 
ding, by  her. 

The  testimony  as  to  any  alleged  indebted- 
ness of  Godding  to  his  wife  at  the  time  of 
the  beginning  of  the  erection  of  the  dwell- 
ing Is  conflned  to  that  of  theae  two  ^tnes»- 
es.  It  Is  all  oral,  general,  and  uncertain. 
No  account  was  kept  between  them,  and  not 
a  single  spedflc  sum  said  to  constitute  any 
part  of  such  alleged  indebtedness  is  mention- 
ed, nor  the  time  nor  place,  nor  manner  In 
which  any  part  thereof  was  created,  except 
that  after  the  construction  of  the  bank  build- 
ing she  was  credited  by  the  bahk  on  her 
passbook  with  certain  sums  for  rent,  said 
to  be  for  the  rent  of  the  bank  building. 
These  began  In  May,  1890.  bat  were  checked 
out  chiefly  by  her  husband,  and  about  as 
paid  In,  so  that  there  was  not  to  her  credit 
In  the  bank  at  any  time  any  considerable 
sum.  The  last  balance  made  In  her  pass- 
book, prior  to  the  commencement  of  the 
boilding,  was  Jane  1, 1S90,  and  Is  in  the  sum 
of  $55.71.  No  passbook  la  In  eridence  show- 
ing any  account  of  Mrs.  Qoddlng  with  the 
bank  from  that  date  until  July  1,  1001,  or 
for  a  period  of  more  than  two  years,  dur- 
ing which  period  the  dwelling  was  erected. 
It  is  shown,  however,  that  during  the  time 
the  bou'«e  was  building  there  was  received 
by  Godding  $909.75,  the  proceeds  of  the  sale 
of  stock  In  a  building  aod  loau  association 
and  placed  to  his  own  credit  This  stock 
was  in  the  name  of  his  wife,  but  the  record 
shows  that  Godding  paid  for  It,  and  like- 
wise received  the  proceeds.  In  relation  to 
this  alleged  indebtedness.  Godding  testifies 
that  he  entered  a  homestead  near  Lamar, 
prior  to  going  to  Rocky  Ford,  and  at  some 
Indefinite  time  agreed  to  give  his  wife  an 
interest  in  it.  He  says  she  bad  nothing 
prior  to  this  alleged  promise.  No  title  to 
any  part  of  this  homestead  appears  ever  to 
have  been  conveyed  to  her,  and  she  received 
no  money  at  the  time  or  after  its  sale.  God- 
ding and  his  wife  estimate  that  the  debt  of 
the  former  to  the  latter  was  from  $6,000  to 
$8,000  based  upon  no  other  definite  i^ct  than 
such  alleged  promise. 


[1]  The  court  was  fully  Justified  In  con- 
cluding that  at  the  time  the  house  was  be- 
ing constructed  there  was  no  legitimate  ex- 
isting debt  upon  the  part  of  Godding  to  his 
wife. 

[2]  At  the  time  of  the  alleged  settlement 
of  the  overdraft  theretofore  carried  as  a 
cash  item,  by  the  transfer  of  the  coat  land 
whereby  Godding  secured  an  additional  sum 
of  more  than  $4,000  In  cash  from  the  bank, 
beside  the  sum  paid  to  Cranston  for  the  re- 
lease of  the  property,  the  deed  waa  made  di- 
rect to  the  bank;  but  Qie  testimony  Indi- 
cates that  this  was  not  Intend^  as  an  altso- 
lute  transfer,  but  rather  as  security.  Smith, 
the  cashier,  testlfln  upon  this  point  as  fol- 
lows: "The  credit  was  made  to  pay  an  over- 
draft preliminary  to  the  semiannual  state- 
ment of  July.  •  •  •  We  carried  It  as  a 
cash  IteuL  It  ran  as  a  cash  Item  until  the 
latter  part  of  December,  1903.  There  was  a 
subsequent  item  of  $4,100  whl<^  was  sent 
away  for  the  benefit  ot  Mr.  Goddhig  on  Sep- 
tember 11,  1900,  or  December,  1900.  It  waa 
sent  to  Mr.  Cranston  In  settlement  of  some 
of  Mr.  Godding's  Indebtedness.  There  came 
back  from  Mr.  Cranstcoi  a  qultelaim  deed  to 
some  coal  land  near  Longmont,  which  deed 
was  made  straight  to  the  bank.  Q.  Why 
was  this  qultelaim  deed  made  to  the  bank? 
A.  I  do  not  know.  In  the  settlement  of  De- 
cember, 1903,  Mr.  Godding  received  the  equi- 
ty he  was  supposed  to  have  in  tbe  property 
at  that  time.  Q.  The  coal  laud  was  to  be- 
come— A.  A  full  asset  of  the  bailk.  Q. 
Was  he  thereafter  to  have  any  right  to  re- 
deem or  to  recelre  a  conveyance  of  that  back 
to  him?  A.  Nothing  was  said  specially  about 
that  proposition.  I  would  suppose  he  was 
If  he  paid  the  amount  due  to  the  bank." 

Godding  testified  as  follows:  "Q.  Did  you 
have  any  understanding  with  Mr.  Smith  at 
the  time  you  got  the  $4,100  draft  as  to  what 
you  were  going  to  do  with  the  coal  land,  or 
to  whom  It  would  be  deeded  by  Cranston? 
A.  We  telked  it  over.  Q.  What  did  you 
agree  to?  A.  I  don't  remember  our  conver- 
sation at  that  time.  It  Is  a  long  time  ago. 
I  know  we  telked  it  over  and  agreed  how 
tbe  transiactlon  should  be  handled.  Q.  Did 
that  property  become  the  property  of  the 
State  Bank  of  Rocky  Ford  at  tbat  time?  A. 
The  property  was  turned  over  to  the  State 
Bank  of  Rocky  Ford  as  trustee,  at  that  time 
practically;  that  was  the  agreement  between 
Mr.  Smith  and  I  that  It  should  be  so  held. 
Q.  Why  didn't  you  let  this  go  to  the  bank 
absolutely  at  that  time  to  satis^  your  debt 
to  the  bank?  A.  Because  we  didn't  handle 
It  that  way.  Q.  How  long  after  that  was  it 
tbat  the  State  Bank  became  the  absolute 
owner  of  the  coal  land?  A.  I  think  In  1903. 
Q.  December,  1903,  you  testified  yesterday; 
wasn't  It?  A.  I  think  tbat  la  the  time  we 
made  the  agreement.  Q.  The  land  was  al- 
ready in  the  assete  of  tbe  bank  at  that  time, 
wasn't  It?  A.  I  don't  know  in  what  man- 
ner the  thing  waa  carried  at  all.  I  had  ab- 
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solutely  no  knowledge.  Q.  The  deed  bad  al- 
ready been  executed  by  Cranston  to  the 
bonk,  hadn't  it?  A.  It  had.  Q.  Did  you 
make  any  change  of  any  kind  In  reference 
to  the  title  at  that  time  or  do  anything  to 
Indicate  that  such  an  agreement  liad  been 
entered  Into?  A.  I  don't  know  of  anything. 
Q.  You  didn't  eign  any  such  agreement,  did 
you,  with  the  bank?  A.  I  don't  know  of  any 
agreement  coveriDg  the  question.  Q.  There 
were  no  entries  made  oo  the  books  at  tliat 
time?  A.  I  don't  know  what  entries  may 
have  been  made  on  the  boolu.  I  never  had 
anything  to  do  with  the  bookkeeping.  Q. 
All  there  was  to  It  was  a  private  conversa- 
tion between  yon  and  Mr.  Smith?  A.  It 
was  simply  en  agreement  between  ns.  Q.  A 
verbal  agreement,  wasn't  it?  A.  It  was." 
In  addition  to  this,  Godding  continued  to 
treat  the  coal  land  thereafter  as  bis  own, 
and  to  the  extent  of  entering  Into  a  person- 
al contract  for  the  development  of  the  prem- 
ises to  the  extent  of  $2,600  of  which  a  part 
was  paid  tbeteon  by  blm,  and  not  by  the 
bank. 

The  conclusion  is  therefore  irresistible  that 
there  was  no  actual  sale  of  the  premises  to 
the  bank,  bat  that  It  was  conveyed  upon  the 
direction  of  Godding,  to  tbe  bank  In  his  lan- 
guage, as  "a  trustee,"  and  as  pretended  se- 
curity for  the  payment  of  the  sums  included 
Jn  the  advance  to  Cranston,  tbe  overdraft, 
and  the  more  than  ^,000  additional  received 
by  Godding  at  the  time.  Therefore  under 
this  view  the  overdraft  created  largely  by 
the  withdrawal  of  funds  for  the  building  of 
tbe  bouse  was  never  in  fact  paid,  or  in  any 
lecitiinate  way  diadiarged.  The  allegation 
that  tbe  bank  was  not  conducted  as.  a  corpo- 
ration entity,  but  rather  as  Goddlng*s  private 
ailair,  is  well  sustained.  Tbe  record  dlsdos- 
ea  tbat  tbe  last  directors'  meeting  was  held 
October  1,  1802,  or  more  than  15  years  prior 
to  the  failure. 

Smith  testified:  "Mr.  Godding  dictated  tbe 
policy  of  bank.  I  acquiesced  in  bis  proposi- 
tion of  settlement.  If  be  had  not  been  in- 
debted to  bank,  I  would  not  have  agreed  to 
tbe  pnHXMdtlon.  Would  have  preferred  cash 
settlement  I  think  be  was  making  tbe  best 
settlement  be  could.  Did  not  discuss  settle- 
ment with  other  directors.  Am  not  sure 
vlietber  they  knew  about  It  I  think  Mr. 
Godding  had  been  Incurring  this  Indebtedness 
OTer  a  period  of  seven  or  eight  years."  And 
again:  **He  proposed  the  settlement  himself. 
I  credited  him  with  916,000  in  taking  up  the 
cash  itona.  He  was  director  and  officer. 
Tbete  were  practically  but  two  Btockholders, 
he  and  myself,  and  whatever  we  agreed  upon 
went  Senator  fiwlnk  was  a  small  stotik- 
bolder,  director,  and  vice  lure^ent  Dont 
rememl>er  who  were  directors  from  1896  to 
1908.  There  were  always  five  dirertors  at 
times." 

Smitb  also  testifled  In  ration  to  this  mat- 
ter as  follows:  "Q.  Now,  Is  it  not  a  fact  tliat 


this  whole  transaction  of  Mr.  Goddlng's 
*  *  *  was  done  and  pwformed  nnd^r  his 
direction  aud  strictly  according  to  bis  ordos 
from  day  to  day,  from  month  to  month,  and 
from  year  to  year,  and  that  you  made  wha^ 
ever  entries  in  the  books  of  the  bank  you 
were  asked  to  make  by  Mr.  Godding  in  refers 
ence  thereto?  A.  I  always  looked  upon  Hr. 
Godding  as  my  superior  officer.  Q.  And 
when  be  directed  you,  or  asked  you  to  make 
any  of  these  entries  touching  bis  transac- 
tions, you  made  them,  did  you  not?  A  I 
did.  Mr.  Godding  proposed  tbe  settlement 
himself,  and  I  made  the  entries  or  caused 
them  to  be  made,  on  the  twoks.  He  wafi  act- 
ing as  a  director  and  officer  of  the  bank." 
From  this,  and  from  the  record  generally, 
It  Is  clear  that  Smith  was  simply  the  crea- 
ture and  tool  of  Godding  In  the  outrageous 
and  criminal  conduct  of  the  bank,  aud  at  no 
time  acted  as  an  officer  with  Independent 
thought  and  conduct 

The  sliameful  conduct  of  tbe  bank  In  the 
Interest  of  Godding,  and  covering  a  period  of 
many  years  prior  to  Its  failure,  is  shown  by 
an  extract  from  the  testimony  of  F.  3.  Spen- 
(%r,  a  certified  public  accountant  as  follows: 
"Exhibit  Q,  copied  Into  record.  Warrants, 
stocks  and  bonds  account  contains  two  Items 
affecting  solvency,  f 20,000,  December  31, 19(^ 
and  $25,000  June  21,  1004.  The  first  Is  a 
debit  to  the  account  and  credit  to  God  ding's 
account  Entry  don't  show  what  other  itema 
consist  of.  National  Bank  of  Chicago  was 
charged  $5,200  and  cash  items  increased 
$4,280.14.  total  $34,420.14.  Journal  shows 
credit  $32,664.08,  Godding's  account  credited 
$1336.06.  Tbe  W.  S.  and  B.  account  was 
credited  December  30,  1907,  $45,000,  surplus 
debited  $30,000,  undivided  profits  charged 
$15,000.  Bank  lost  $46,000  In  this  account 
Bankers'  National  Item  of  resources,  $40,129.- 
34,  began  under  capticm  Lincoln  National 
Bank.  December  30, 1893,  State  Bank  charg- 
es Baukers'  National  $1,600  as  collection. 
Collection  was  not  sent  J.  E.  Godding  got 
credit  for  it  June  30,  1804,  Bankers*  Na- 
tional charged  $2,000  as  remittance,  which 
was  not  sent  January  8,  1898,  Lincoln  Na- 
tional charged  with  remittance  $15,200  loans 
and  discounts  credited  $14,800  by  payment 
of  Godding's  notes  and  giving  bim  $40(^  mak- 
ing $15^100.  Remittance  was  never  made. 
Tbe  three  entries  are  false;  April  16,  1901, 
Godding  drew  $6,000  draft  on  Banko^  Na- 
tional whtefa  was  paid  and  no  credit  glvoi 
Bankers'  NatlonaL  Godding  got  the  bMieflt 
without  tids  being  diarged.  July  1,  1901. 
Godding's  note  was  discounted  with  Bankers* 
National  for  $10,000  and  placed  to  bis  credit 
State  Bank  fiUled  to  charge  it  to  Ooddlng, 
also  InterBBt  $166.67  at  sam&  June  21. 1904, 
Barker^  National  diarged  $6,200  never  sent 
them.  In  tbese  ^  transactions  J.  A  God- 
ding received  benefit  of  $^166  and  State 
Bank  lost  the  mon^.  Tbe  statonent  la 
false  to  ^tent  of  f40,00a'' 
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[3, 4]  Tbe  court  waa  justified  in  concluding 
from  the  evidence  the  following  facts:  (a) 
That  at  alt  times  involved  John  E.  Godding, 
husband  of  Emma  A.  Godding,  appellant, 
waa  in  actual  control  and  direfction  of  the 
bank ;  (b)  that  it  was  continually  conducted 
during  such  period  in  ft'aud  of  Its  depositors, 
to  the  financial  benefit  of  Godding;  (c)  that 
the  residence  premises  upon  which  the  court 
impressed  tbe  lien  was  at  the  commencement 
of  the  erection  of  the  dwelling  the  property 
of  Emma  A.  Godding ;  (d)  that  at  such  time 
Godding  was  not  Indebted  to  his  wife,  Emma 
A,  Godding,  in  any  sum  of  money  whatsoever ; 
(e)  that  Godding  fraudulently  withdrew 
from  the  depositors'  money  tbe  sum  named 
in  the  court's  decree,  and  that  this  is  directly 
traced  Into  the  construction  of  the  house 
upon  the  premises  therein  involved;  (f)  that 
at  the  time  of  such  withdrawal  Godding  had 
no  money  to  tiis  credit  In  the  bank  but,  on 
the  contrary,  was  Indebted  to  tbe  bank  in  a 
targe  sum  of  money  which  he  could  not  tb%n 
reasonably  expect  to  pay,  and  which  he  has 
not  since  paid ;  that  no  part  of  said  sum 
BO  withdrawn  for  the  erection  of  the  dwell- 
iDg  has  ever  been  paid  and  was  not  intended 
to  be  repaid  at  the  time;  (h)  that  Emma  A. 
Godding  did  not  know,  at  the  time,  of  the 
financial  condition  of  either  Godding  or  the 
bank,  or  that  fhe  checks  in  payment  were 
drawn  or  paid  in  tbe  manner  as  now  ap- 
pears; (1)  that  John  E.  Godding  personally 
had  charge  of  the  erection  of  the  dwelling  in 
question,  and  of  all  other  business  details 
whether  claimed  ^o  be  his  property  or  that  of 
bis  wife,  and  conducted  the  same  In  every 
respect  as  his  own;  (j)  that  John  E.  Godding 
and  Emma  A.  Godding,  as  husband  and  wife, 
occupied  tbe  dwelling  as  their  home  from 
the  time  of  its  completion  until  after  the 
bank  failure. 

Tbe  question  raised  by  tbe  appellant  is  as 
to  tbe  right  of  the  court,  nnder  the  law,  to 
impress  a  lien  upon  the  residence  premises 
for  the  sum  of  money  so  traced  to  a  use 
In  the  construction  of  the  building.  It  Is 
true  that  counsel  do  not  agree  that  tbe 
conclusions  of  fact  above  stated  are  fairly 
deduclble  from  the  evidence,  but  we  think 
otherwise.  But  we  do  not  deem  it  necessary  to 
pass  upon  the  court's  holding  upon  this  ques- 
tion, for  we  are  of  the  opinion  that  under 
tbe  pleadings  and  evidence  tbe  appellee  Is  In 
equity  and  Justice  entitled  to  relief  in  a 
greater  degree  and  extott  than  that  adjudg- 
ed by  the  court 

This  question  is  raised  by  the  assignment 
of  cross-error,  and  specifically  upon  the  ac- 
tion of  the  court  In  sustaining  the  demurrer 
of  .  the  defendants  to  the  second  cause  of 
action.  In  other  words,  was  tbe  appellee 
entitled  to  recover  under  tbe  trust  deed  of 
Emma  A.  Godding  to  Pollock?  This  deed. 
In  so  far  as  it  is  necessary  to  quote,  re- 
cites :  "Whereas,  the  undersigned,  Emma  A. 
Godding,  wife  of  Jotin  E.  Godding,  one  of 
the  officers  of  the  State  Bank  of  Itocky  Ford, 


being  desirous  of  doing  all  In  her  power  to 
liquidate  tbe  indebtedness  of  said  bank,  and 
feeling  confident  that  the  assets  thereof  will 
pay  off  such  Indebtedness  In  full.  Aud 
whereas,  the  time  and  attention  of  tbe  late 
otHcers  of  said  bank  Is  required  to  assist  in 
the  realization  of  such  assets,  and,  It  being 
the  wish  and  desire  of  the  undersigned  that 
such  officers  shall  not  be  hampered,  or  de- 
layed by  trivial  or  other  persecutions  or 
prosecutions,  and  therefore  tbe  conveyance 
hereinafter  made  is  upon  the  condition  tbat 
their  time  and  attention  be  left  for  such  as- 
sistance. And  whereas,  it  is  thought  neces- 
sary that  at  least  two  crop  seasons  inter- 
vene before  the  assets  can  be  turned  into 
money,  and  tbe  desire  of  tbe  undersigned  be- 
ing to  make  tbe  balance  of  the  fund,  If  any, 
necessary  to  pay  off  such  depositors,  and  as 
two  years  seems  to  be  about  the  proper  ttme 
for  tbe  trust  hereinafter  created  to  become 
operative.  And  whereas,  the  undersigned 
Is  the  owner  of  the  property  hereinafter  de- 
scribed, and  anxious  and  willing  to  place  tbe 
same  In  trust  for  the  payment  of  such  bal- 
ance of  Indebtedness,  if  any,  upon  tbe  con- 
dition above  recited:  Now  therefore,  this 
Indenture,  made  this  17tb  day  of  January. 
A.  D.  1908,  between  Emma  A.  Godding,  of 
the  county  of  Otero  and  state  of  Colorado, 
and  Robert  M.  Pollock,  trustee  for  tbe  de- 
positors of  the  State  Bank  of  Rocky  Ford, 
of  the  county  of  Otero  and  state  of  Colo- 
rado." The  consideration  is  stated  to  be  $1 
and  other  valuable  consideration,  the  prem- 
ises to  be  held  for  a  period  of  two  years 
and  then  sold  and  tbe  proceeds  distributed 
among  tbe  depositors  of  the  bank  according 
to  the  amount  of  their  deposits,  the  remairf- 
der,  if  any,  to  l>e  paid  to  the  grantor.  The 
deed  was  duly  acknowledged  and  delivered 
to  tbe  trustee  Pollock,  accepted  by  him,  and 
filed  for  record  with  the  county  clerk  and  re- 
corder, on  the  18th  day  of  January,  1908. 

The  contention  of  the  plaintiff  in  error  is 
that,  assuming  the  condition  of  the  deed  to 
be  In  ^ect  tbat  there  should  be  no  criminal 
prosecution  of  the  officers  of  the  bank,  and 
particularly  the  husband,  tbe  deed  Is  null 
and  void  as  being  contrary  to  public  policy. 
This  view  was  apparently  accepted  by  tbe 
learned  Judge  who  tried  the  case,  and  who 
in  sustaining  the  demurrer  must  tiave  held 
tbe  deed  void  on  Ita  face  for  snCh  reason. 
This  was  error. 

There  is  no  contention  tbat  tbe  deed  waa 
executed  under  duress,  or  that  It  waa  even 
at  the  suggestion  of  the  trustee  or  any  other 
person,  but,  on  the  contrary,  it  clearly  ap- 
pears to  l>e  the  voluntary  act  of  the  grantor, 
and  indeed  the  trustee  hesitated  to  accept 
It  until  be  bad  first  ootmaeled  with  tbe  re- 
ceiver. 

Lomax  V.  Colo.  Nat  Bank,  46  Colo.  229, 
104  Fac.  85,  was  a  case  where  the  doctrine 
Invoked  here  was  likewise  Involved  aud  ful- 
ly discussed.  The  plaintiff  in  tbat  case  sued 
for  the  recovery  of  05  shares  of  the  capital 
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Stock  of  the  Flint-Lomaz  Etecttic  &  Manu- 
facturing Company,  which  had  been  deposit- 
ed a§  collateral  security  to  secure  her  bus- 
bantrs  note  to  the  defendant  bank,  given 
under  the  following  drcnmstances:  Alfred 
Lomax.  brother  of  plaintiff's  husband,  was 
an  employe  of  the  bank.  He  embezzled  about 
96,000  of  the  bank's  money.  He  and  his 
wife  besought  the  president  of  the  bank  not 
to  prosecute,  and  who  said  that  he  had  no 
disposition  to  do  so,  but  if  the  amount  was 
not  paid  Alfred  would  be  turned  over  to  the 
bonding  company,  and  tn  any  event  the  of- 
fense would  have  to  be  reported  to  the  bank 
examioers.  The  brother  of  Alfred  and  hus- 
band of  plaintiff,  after  several  Interviewa 
with  the  officers  of  the  bank,  gave  his  note 
to  the  bank  for  the  sum  embezzled,  secured 
by  C5  shares  of  the  stock  of  the  manufactur- 
ing company.  This  stock  was  owned  by  the 
plaintiff,  who  permitted  her  husband  to  have 
the  stock  reissued  in  his  name,  for  the  pur- 
pose of  using  it  as  collateral  security  for 
what  the  husband  represented  to  her  to  be 
a  debt  of  the  company,  in  which  he  was  in- 
terested, and  of  which  company  he  was  an 
officer.  The  ground  of  the  suit  was  that  plain- 
tiff received  no  consideration  for  the  stock, 
that  her  husband  was  under  duress  at  the 
time,  and  that  the  only  consideration  for  the 
note  was  the  illegal  promise  of  the  bank 
not  to  prosecute  the  defaulter.  The  case 
turned  upon  this  point,  and  it  was  held  that, 
if  the  husband's  note  was  void  because  of 
dnrees  or  lack  of  consideration,  the  pledge 
of  the  stock  was  also  void,  and  the  plaintiff 
entitled  to  its  return.  The  plaintiff's  hus- 
band testified  that  the  note  and  pledge  were 
given  upon  the  sole  and  only  consideration 
of  the  bank's  promise  made  to  him,  not  to 
prosecute  bis  brother.  On  the  other  hand, 
the  president  and  vice  president  flatly  denied 
that  any  such  promise  was  given.  The  trial 
court  found  for  the  bank  upon  this  disputed 
tfuestlon  of  fact 

It  win  be  noticed  that,  while  the  court 
round  In  that  case  that  there  was  no  actual 
promise,  yet  both  the  bank  and  the  maker  of 
the  note  had  the  clear  nnderstanding  that, 
if  the  amount  of  the  defalcation  was  not 
paid,  there  was  reasonable  certainty  of  the 
prosecution  of  the  defaulter.  Indeed,  Mr. 
Justice  Campbell,  the  writer  of  the  opinion, 
in  speaking  of  the  motives  that  actuated  the 
plaintiff,  said:  "Undoubtedly  he  was  in  men- 
tal distress  and  worried  by  the  criminal  act 
of  his  brother  and  wished  to  avoid  the  hu- 
miliation which  publicity  would  bring  to  the 
family;  but  if  his  testimony  tends  to  show 
that  he  gave  his  note  to  the  bank  because  of 
a  fear  that  if  he  did  not  his  brother  would 
be,  and  if  he  did  his  brother  would  not  be, 
prosecuted,  and  that  threats  of  a  prosecu- 
tion by  the  bank's  officers  overcame  his  will, 
their  testimony  is  directly  contrary  to  his. 
Again,  while  Fred's  object  may  have  been, 
in  part,  to  avoid  the  disgrace  of  a  criminal 
prosecution,  the  court,  on  substantial  evi- 


dence, found  that  he  was  not  under  duress. 
As  an  intelligent  business  man,  probably  he 
believed  that,  If  he  did  not  discbarge  Al- 
fred's civil  liability  for  his  embezzlement, 
Alfred  would  be  turned  over  to  the  bonding 
company,  and  the  latter  would,  if  required 
to  pay,  institute  criminal  proceedings.  And 
rather  than  face  snch  reasonable  certainty, 
he  chose  to  wipe  out  the  obligation  with  his 
own  secnred  note  and  take  chances  of  a 
prosecution  by  the  government  officials  when 
the  crime  was  reported  to  the  bank  examiner 
along  with  notice  of  payment  of  the  short- 
age." 

The  law  upon  the  subject  of  such  promise 
was  there  briefly  stated  to  be  as  follows: 
"It  Is  well-understood  law  that  a  promise  to 
compound  any  criminal  offense  is  Itself  a 
crime  and  affords  no  valid  consideration  for 
a  contract.  Oar  statute  npon  this  subject 
(1  Mills'  Ann.  8t  fi  1293),  while  so  providing, 
says:  'But  no  person  shall  be  debarred  from 
taking  his  goods  or  property  from  the  thief 
or  felon  or  receiving  compensation  for  the 
private  Injury  occasioned  by  the  commission 
of  any  such  criminal  offense.'  In  Giles  v.  De 
Cow,  50  Colo.  412  [70  Pac.  681],  It  was  said: 
'A  thief  is  under  a  legal,  as  well  as  a  moral, 
duty  to  repay  the  person  whose  property  he 
has  stolen,  and  It  la  not  In  itself  an  Illegal 
contract  for  him  to  give  his  own  (rtiligatioa 
therefor,  or  for  a  third  party  to  agree  to 
recompense  the  owner  for  the  loss.'  If  there- 
fore the  consideration  for  Fred's  note.  In 
whole  or  in  part,  was  an  i^^reement  by  the 
bank  not  to  prosecute,  the  note  cannot  be  en- 
forced, and  the  bank  cannot  retain  the 
pledge;  but  If  the  note  was  given  by  Fred 
and  rec^ved  by  the  bank  as  compensation 
for  the  bank's  private  Injury,  in  discharge  of 
Alfred's  dvl]  UabiUt7,  the  note  is  enforceable 
and  the  pledge  valid."  ■  Upon  the  question  of 
consideration  in  snch  a  case  it  was  also' said: 
"Plaintiff  cites  the  case  of  Currier  t.  Clark, 
15  Colo.  App.  6  160  Pac  958],  as  dedsive  of 
this.  We  do  not  percdve  Its  pertinency  to 
the  facts  of  this  case  as  found  by  the  trial' 
court  There  it  was  held  that  a  note  to  pay 
the  debt  of  another,  not  executed  at  the  time 
of  the  original  debt,  must  be  based  upon  some 
new  and  valid  consideration.  Assuming  that 
to  be  the  law.  It  is  inapplicable  here,  because, 
as  we  have  already  determined,  Fred's  note 
was  given  in  payment  and  discharge  of  Al- 
fred's pre-existing  liability,  and  by  the  estab- 
lished law  of  this  state  this  is  a  sufficient 
consideration.  Bank  t.  McClelland,  9  Colo. 
608  [13  Pac.  7231;  McMurtrle  v.  Biddell,  9 
Colo.  497  [13  Pac  181];  Knox  et  al.  v.  Mo- 
Farran,  4  Colo.  586;  Murphy,  Receiver,  etc., 
V.  Gumaer,  12  Colo.  App.  472  [55  Pac.  951]." 

That  case  seems  controlling  In  the  case  at 
bar.  Under  this  authority  the  consideration 
In  the  deed  of  Mrs.  Godding  to  Pollock,  trus- 
tee for  the  depositors,  was  sufficient  God- 
ding was  the  principal  owner  of  the  bank: 
he  absolutely  controlled  it,  and  he  alone  was 
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responsible  for  ita  &llure,  and  Uie  conse- 
quent loss  to  the  depo^toTs.  There  was  tbe 
relationship  of  wife  and  husband.  There 
was  naturally  equal  anxiety  to  relieve  her 
husband  from  Impending  punishment  and  the 
consequent  disgrace  both  to  herself  and  to 
him  by  dcdng  what  she  could  to  satisfy  the 
debts  of  those  whom  he  had  so  unjustly  de- 
prived of  their  property.  All  tbe  property 
she  held  in  her  name,  and  Included  In  the 
deed,  she  bad  received  from  Mm,  and  at  best 
as  a  gift,  however  It  may  have  been  acquired. 
We  cannot  presume  that  she  was  not  actuated 
through  conscience  as  well  as  fear,  when  she 
declared  in  the  deed  that:  "Whereas,  the 
undersigned,  Emma  A.  Godding,  wife  of  John 
B.  Godding,  one  of  the  ofBcers  of  the  State 
Bank  of  Rocky  Ford,  being  desirous  of  doing 
all  In  her  power  to  liquidate  the  Indebtedness 
of  said  bank."  And  again  when  she  recited 
her  express  desire  that:  *|Whereas,  the  un- 
dersigned is  the  owner  of  the  property  here- 
inafter described,  and  anxious  and  willing  to 
place  the  same  In  trust  for  the  payment  of 
such  balance  of  indebtedness."  From  these 
expressions,  and  with  knowledge  of  the  facts 
which  she  must  have  then  possessed,  certain- 
ly her  inducement  and  consideration  was  not 
less  than  Is  disclosed  In  the  Lomax  Case.  It 
Is  clear  tbat  neither  Pollock  nor  any  one  of 
the  depositors  verbally  agreed  to  refrain 
from  prosecution  or  to  promise  freedom  from 
punishment,  and  we  cannot  so  construe  the 
deed.  It  Is  true  that  In  the  deed  is  expressed 
the  opinion  that  the  "assistance  of  the  of- 
ficers Is  required  to  assist  In  a  realization  of 
the  assets,"  and  likewise  her  wish  that  they 
"shall  not  be  hampered  by  trivial  or  other 
persecutions  or  prosecutions" ;  but  the  con- 
dition upon  which  plaintiff  in  error  relies  is 
*'that  their  time  and  attention  be  left  for 
such  assistance." 

[6]  This  does  not  express  an  agreement  to 
compound  a  crime.  Hence  we  conclude  that 
neither  orally  nor  by  the  language  of  the  In- 
strument Itself  Is  there  an  agreement  that 
plaintiffs  husband  should  not  be  prosecuted 
for  the  commission  of  a  crime.  Indeed,  such 
an  agreement  seems  to  have  been  expressly 
avoided  in  the  deed.  Just  as  in  the  Lomax 
Case,  where  the  president  of  the  bank  testi- 
fied that  he  knew  the  law  in  such  case,  and 
refrained  from  making  such  an  agreement 

[8]  But  if  we  were  to  give  to  the  alleged 
condition  the  construction  contended  for  by 
the  appellant^  still,  under  the  authorities,  we 
must  hold  the  conveyance  to  l>e  In  full  force 
and  effect  There  can  be  no  question  but 
that  the  condition  relied  on  In  this  case  was 
not  a  condition  precedent,  but  subsequent,  so 
tbat  we  are  relieved  from  discussion  upon 
that  point.  The  deed  was  absolute,  although 
the  trustee  was  not,  under  its  terms,  to  exe- 
cute the  trust  until  two  years  from  Its  date. 
This  was  to  give  sufficient  time  to  realize 
upon  the  assets  of  the  bank  whatever  these 
might  be,  and  thereafter  tbe  property  was  to 


be  sold  by  the  trustee  to  meet  the  defld^icy. 
Tbe  trust  was  clearly  and  definitely  ex- 
pressed and  without  power  of  revocation. 
Any  assistance  to  be  rendered  by  the  officers 
of  the  bank  was  of  necesti^  to  be  subsequent 
to  tbe  execution  and  delivery  of  the  deed. 
It  will  be  noted  that  this  question  of  assist- 
ance, referred  to  as  a  condition,  is  of  very  un- 
certain meaning.  Who  was  to  be  asdsted? 
What  was  the  time  or  duration  of  the  period 
of  sn<Ai  assistance?  The  nature  or  diaracter 
of  such  assistance,  or  whether  it  was  to  con- 
sist of  acts,  advice,  t>r  what  not,  is  all  left  to 
conjecture.  The  only  certainty  Is  that  these 
olBcers  were  not  to  be  in  charge  or  control 
or  to  assume  responsibility,  for  tbe  bank  was 
at  the  time  in  tbe  custody  of  the  court's  re- 
ceiver and  therefore  known  by  the  parties  to 
be  beyond  the  power  of  the  parties  to  con- 
tract 

[7]  The  rule  of  law  as  to  whether  a  condi- 
tion is  precedent  or  subsequent  Is  stated  to 
be:  "If  the  act  or  condition  required  does 
not  necessarily  precede  the  vesting  of  the  es- 
tate, but  may  accompany  or  follow  it,  and  if 
the  act  may  as  well  t>e  done  after  as  before 
the  vesting  of  the  estate,  or  If  from  tbe  na- 
ture of  the  act  to  be  performed,  and  the  time 
required  for  its  performance,  It  is  evidently 
the  intention  of  the  parUes  that  the  estate 
shall  vest  and  the  grantee  performs  the  act 
after  taking  possession,  then  the  condition  is 
subsequent  Again,  a  condition,  the  breach  of 
which  Is  good  ground  in  equity  for  canceling 
the  conveyance  of  which  it  is  a  part  will  be 
held  to  be  a  condition  subsequent,  unless 
there  Is  something  in  the  instrument  showing 
a  contrary,  intent  13  Cyc  691." 

That  where  an  estate  is  once  vested  with  a 
condition  subsequent  as  in  this  case,  courts 
will  look  upon  the  divesting  of  the  same  with 
disfavor,  was  held  In  the  case  of  Chute  v. 
Washburn,  44  Minn.  S12,  46  W.  555,  where 
tbe  court  said:  "It  Is  hardly  necessary  to  add 
that  conditions  subsequent  are  not  favored  in 
law,  and  are  construed  strictly,  because  they 
tend  to  destroy  estates,  and  that  a  vigorous 
exaction  of  them  Is  a  species  of  summum  Jus, 
and  in  many  cases  Imrdly  rec(mciiabl&"  And 
"a  court  of  equity  will  never  lend  tlielr  aid 
to  divest  an  estate  for  the  breach  of  a  condi- 
tion subsequent" 

[8]  And  where  the  condition  Is  Illegal,  In- 
definite, or  uncertain,  unreasonable,  or  re- 
pugnant to  the  nature  of  the  estate  to  which 
it  Is  annexed,  such  condition  Is  void,  and 
renders  the  grantee's  estete  absolute,  is  stat- 
ed to  be  the  rule.   6  Am.  &  Eng.  Enc.  506. 

In  Compton  v.  Bunker  HIU  Bank,  90  III. 
301,  36  Am.  Rep.  147,  the  plaintiff's  hus- 
band, as  cashier  of  the  hank,  was  a  defaulter 
In  a  large  sum.  The  husband  and  a  broth- 
er Induced  her  to  execute  a  deed  for  her  prop- 
erty to  the  bank,  on  their  representation  that 
If  she  would  do  so  the  bank  had  agreed  not 
to  prosecute  the  husband.  The  action  was 
based  upon  the  alleged  illegal  agreement  not 
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to  prosecnte.  It  was  there  held:  "The  gist 
of  appellant's  case  Is  that  her  deed  was  exe- 
cuted In  consideration  of  an  agreement  to 
compound  a  criminal  offense,  which  1b  In  con- 
travention of  law,  and  she  has  not  realized 
therefrom  the  result  that  she  anticipated. 
We  said  in  St  L.,  J.  &  C.  B.  R.  Co.  v.  Math- 
ers, 71  111.  508  [22  Am.  Rep.  122]:  *A  court  of 
equity  will  not  lend  Its  aid  to  enforce  the  per- 
formance of  a  contract  which  appears  to  have 
been  entered  into  by  both  the  contracting  par- 
ties for  the  *  •  *  well-established  princi- 
ple of  equity  Jnrlsprudeoce,  and  It  was  pre- 
viously appUed  by  this  court  In  Jerome  v. 
Bigelow.  66  111.  452,  16  Am.  Rep.  597,  and 
Llness  v.  Hesing,  44  111.  113  [92  Am.  Dec. 
153].' "  And  In  the  opinion  In  that  case  it  was 
further  said:  "Even,  then,  If  appellant  was 
Induced  by  false  representations  of  her  hus- 
band and  brother  to  execute  the  deed,  since 
those  representations  were  neither  induced 
by,  nor  made  of  the  knowledge  of  those  rep- 
resenting the  bank,  the  bank  cannot  be  affect- 
ed by  tbem.  Spurgln  v.  Traub  et  al.,  65  III. 
170 ;  Marston  v.  Brittenham,  76  111.  611." 

It  may  be,  and  probably  Is,  true  that  Mrs. 
Godding  executed  the  trust  deed  in  the  bope 
and  expectation  that  by  so  doing  she  would 
avoid  the  prosecution  of  her  husband ;  bat 
there  was  no  such  assurance  or  agreement 
upon  the  part  of  Pollock  or  the  depositors  for 
whom  he  held  in  trust. 

[I]  In  Treadwell  t.  Torber^  119  Ala.  279, 
24  Sontb.  54,  72  Am.  St  Bep.  918,  the  plain- 
tur  executed  her  deed  to  premises  owned  by 
her  to  one  Torbert,  who  had  caused  the  arrest 
of  Oie  husband,  and  who  promised  to  atop 
the  criminal  prosecution  In  conslderatiou  of 
tbe  deed.  The  suit  was  Instituted  to  cancel 
the  deed,  and  the  Supreme  Court  held:  "The 
general  doctrine  prevailing  In  courts  of  law 
and  of  equity  la  that  the  law  leaves  all  who 
sharo  in  the  guitt  of  an  Illegal  or  immoral 
transaction  where  it  finds  them.  It  win  nei- 
ther laid  its  aid  to  enforce  cQntracts,  while 
executorr,  forming  part  of  the  transaction; 
nor  wHl  it  undo  or  resdnd  such  contracts 
when  executed.  3  Brick.  Dig.  pp.  144-147. 
The  case  made  by  tbe  bill  falls  within  this 
doctrine,  and  Is  in  aU  reflects  strictly  analo- 
gous to  Clark  t.  Colbert,  67  Ala.  92.  It  may 
be  a  matter  of  regret  now,  with  the  complain- 
ant, that'sfae  parted  with  her  land  to  procure 
the  dlscluuge  of  her  husband  from  prosecu- 
tion fbr  the  grave  criminal  charge  preferred 
against  him,  and  for  which  he  was  under  ar- 
rest The  courts  are  bound  to  leave  her 
wliere  th^  find  her.  As  was  said  In  a  kin- 
dred case:  'If  men,  in  consummation  of 
frauds,  employ  instruments  binding  and  con- 
duslve  to  their  legal  operation  and  effect, 
it  is  soudd  reason,  good  policy,  sheer  justice, 
to  leave  them  where  they  have  placed  them- 
selves, bound  as  they  have  bound  themselves, 
without  assistance  from  tbe  courts  to  unloose 
them  when  It  becomes  th^r  Interest  to  be  un- 


loosed, encouraging  them  and  others  to  com- 
mit similar  frauds.'  William  v.  Higglns,  69 
Ala.  517."  The  doctrine  thus  declared  Is  sup- 
ported by  Moore  v.  Adams,  8  Ohio.  372.  32 
Am.  Dec.  723;  Shattuck  v.  Watson,  63  Ark. 
147,  13  S.  W.  516.  7  L.  R.  A.  551;  AlUson  v. 
Hess,  28  Iowa,  389;  Rock  v.  Mathews,  35 
W.  Va.  531,  14  S.  B.  137.  14  L,  R.  A.  508. 

The  judgment  Is  reversed,  with  instructions 
to  overrnle  the  demurrer  to  the  second  cause 
of  action,  to  permit  the  plaintiff  to  amend 
his  complaint  as  be  may  be  advised,  and  to 
proceed  with  the  cause  in  conformity  with  the 
views  herein  expressed. 

MUSSEB,  a  J.,  and  OABBERT.  con- 
curring. 


(67  Colo.  S2> 

OSTLINQ,  City  Tieasnrer^  et  al.  t.  FBOPLB 
ex  rel.  BAMTLBY. 

(Snprane  Court  of  Colorado.   March  2,  1914. 
BehMTing  Doiied  April  6,  1914.) 

1.  MAHDAVUS  (I  1ST*)  — ApPEAL-QDESnOKS 
CONBIDEBBD— NBCKSSTrr  OF  DKOISIOIT. 

If  relator  1b  not  entitled  to  have  city  wai^ 
rants  paid  out  of  revenue  for  the  fiscal  year 
Iseginnrng  April,  1913,  as  he  seeks  to  have  done, 
the  question  of  the  validity  of  tbe  warrants  need 
not  be  detennlaed  (m  appeoL 

[JEld.  Note.--ror  other  eases,  see  Mandamus, 
Cent  Dig.  U  427-437;  Dec.  Dig.  <  187.*] 

2.  MUNICIPAI.  OOBPOBATIONS  (i  904*}— FAT- 
UENT  OF  WABBAUTS. 

Her.  St  1908,  |  6631.  requires  the  city 
council,  in  the  last  quarter  of  each  fiscal  year, 
to  pas8  an  annual  appropriation  bill  for  tbe  next 
fiscal  year,  and'  provides  that  no  further  ap- 

Eropriation  shall  be  made  at  any  other  time  un- 
•Bs  such  appropriation  ii  approved  by  the  legal 
voters,  nor  ehall  the  total  amount  appropriated 
exceed  the  probable  amount  of  revenue  for  the 
fiscal  year:  and  sections  6682  and  6689  prohibit 
tbe  authonties  from  adding  to  the  enendltnres 
of  aoy  one  year  any  sum  exceeding  the  amount 
fixed  in  the  annual  appropriation  bill,  and  that 
no  expenditure  for  an  improvement  out  of  the 
general  fund  shall  exceed  in  any  year  the 
amount  provided  for  such  improvement  in  the 
annual  appropriation  bill,  and  that  no  expense 
sliall  be  incurred  unless  an  appropriation  has 
been  made  to  meet  it  Section  6044  requires  the 
dty  treasurer  to  keep  a  register  of  warrants 
lowing  the  date  of  presentation,  the  fund  upon 
which  the  warrant  is  drawn,  etc.  Section  6645 
requires  every  fund  to  be  disbursed  on  war- 
rants drawn  thereon  in  the  order  in  which  they 
are  registered ;  and 'section  6647  requires  the 
treasurer,  when  be  has  cash  to  tbe  credit  of 
a  ttarticular  fund,  to  call  in  warrants  payable 
out  of  such  fund.  Held,  that  the  city  could  not 
be  compelled  to  pay  warrants  issued  and  regis- 
tered before  the  fiscal  year  beginning  April, 
1913,  out  of  funds  realized  from  the  revenne  for 
the  fiscal  year  beginning  April,  1013. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  St  1889,  1890;  Dee. 
Dig.  §  904.»] 

3.  Municipal  Cobporatiohs  (i  905*)— Fiscal 
Policy. 

An  action  cannot  be  maintained  against  a 
city  on  a  warrant  until  a  fund  for  its  payment 
is  collected,  and  the  fact  that  the  revenues  for  a 
particular  year  are  inadequate  to  pay  the  war- 
rants for  that  year  does  not  make  the  city  liable 
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thereon  untU  an  Arailable  fund  can  be  legally 
raised. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  1891-1898;  Dec. 
Dig.  §  905.*] 

4.  Municipal  Oobpobations  (J  904*)— Fiscal 

MAnAOEUENT— CiTX  WaBBANTS— RiaHTB  OF 

PUROHABBBS. 

Purcbasera  of  city  warrants  take  them  snb* 
ject  to  the  mode  of  payment  provided  by  statute. 

[Ed.  Note.— For  other  coses,  see  Manicipal 
Corporations.  Cent  Dig.  |§  1889,  1890;  Dec. 
Dig.|904.*3 

Ed  Bana  Error  to  District  Court,  Iiake 
Cotmt^ ;  Charles  Carander,  Ji»^. 

Action  b7  the  People,  on  relation  of  Joseph 
H.  Bantley,  against  Olive  Catling,  as  City 
Treasurer  of  the  City  of  LeadvlUe,  Colo.,  and 
others.  Judgment  for  relator,  and  defend- 
ants bring  error.  Beveraed  and  renumded. 
with  directions  to  dismiss. 

Defendant  in  error,  as  relator,  instituted 
an  action  In  mandamus  against  plaintiff  In 
error,  treasurer  of  the  city  of  LeadvlUe,  and 
others,  as  respondents,  the  purpose  of  which 
was  to  compel  the  treasurer  to  apply  funds 
in  her  hands  to  the  payment  of  city  warrants 
held  by  relator.  Judgment  was  rendered  In 
favor  of  relator,  and  respondents  have 
brought  the  case  here  for  review  on  error. 

In  the  alternative  writ  It  was  alleged  that 
relator  was  the  holder  of  legal  warrants  of 
the  dty  which  had  been  duly  Issued  and  reg- 
istered. It  set  out  a  list  of  such  warrants, 
72  in  number,  giving  date  of  Issue  and  regis- 
tration and  the  number  and  amount  of  each 
warrant,  the  number  of  the  first  being  8242, 
In  the  sum  of  $304.25,  dated  December  9, 
1908,  and  registered  the  following  day ;  all 
aggregating  over  $5,500,  the  last  of  which 
was  dated  August  3,  1912,  and  registered 
May  6, 1913.  It  stated  that  the  total  amount 
of  unpaid  warrants  of  the  tity.  Including 
those  held  by  relator,  approximated  $264,- 
000,  and  that  during  the  past  30  years  the 
d^,  within  the  last  quarter  of  each  fiscal 
year,  had  passed  an  ordinance  termed  the 
"annual  appropriation  bill,"  In  and  by  which 
such  sums  as  were  necessary  to  defray  the 
expenses  and  liabilities  of  the  dty  for  such 
fiscal  year  were  appropriated,  and  alleged 
that  the  dty  council  never  added  to  the  cor- 
porate expenses  In  any  one  year  any  amount 
in  excess  of  the  annual  appropriation ;  that, 
during  all  the  times  mentioned,  the  treas- 
urer at  the  end  of  each  month  made  a  re- 
port to  the  council,  of  the  balance  in  the 
treasury,  as  required  by  law;  and  that  all 
the  warrants  .held  by  relator  were  drawn 
upon  the  treasurer  of  the  dty.  In  which  was 
stated  the  particular  funds  upon  which  they 
were  drawn,  and  that  during  all  the  times 
mentioned  In  the  writ,  whenever  the  dty 
treasurer  bad  funds  on  hand  to  the  amount 
of  $600  or  over,  such  treasurer  applied  such 
funds  to  the  redemption  of  an  equal  amount 
of  such  outstanding  warrants  as  were  enti- 
tled to  preference  as  to  payment  according  to 


the  order  of  time  In  which  they  had  been 
registered.  It  was  then  alleged  that  the  dty 
treasurer  had  Informed  relator  that  she  now 
had  on  hand  funds  to  an  amount  of  $500 
and  over  which  should  be  applied  to  the  re- 
demption of  warrants  as  provided  by  law, 
but  stated  that  she  would  not  Issue  calls  for 
warrants  for  the  reason  that  the  dty  coun- 
dl  had  instructed  her  that  they  intended  to 
apply  the  current  revenue  of  the  dty  to  the 
payment  of  current  expenses  for  the  fiscal 
year  beginning  April  13,  1913.  There  Is  then 
set  out  the  form  of  warrant  adopted  by  the 
council,  from  which  It  appears,  In  connection 
with  the  resolution  adopting  such  form,  that 
It  was  the  purpose  of  the  dty  to  Issue  war- 
rants for  current  expenses  thereafter  incur- 
red, payable  out  of  the  funds  realized  from 
taxes  and  all  other  sources  of  revenue  for 
the  fiscal  year  beginning  in  April,  1913.  For 
return  the  respondent  answered  that  the 
warrants  held  by  relator  were  Issued  at  a 
time  when  the  Indebtedness  of  the  dty  was 
in  excess  of  the  amount  which  It  could  law- 
fully incur,  and  that  therefore  they  were 
Invalid,  and  alleged  that  no  appropriation 
was  made  In  1913  for  the  payment  of  out- 
standing warrants  Issued  prior  to  the  fiscal 
year  beginning  that  date.  To  this  return 
relator  replied,  putting  In  issue  the  affirma- 
tive defenses  of  the  respondents.  The  cause 
was  submitted  to  the  court  on  an  agreed 
statement  of  facts,  from  which  It  appears 
that  the  relator  was  the  owner  of  warrant 
No.  8242  and  others.  Issued  In  the  respective 
sums  named  In  the  alternative  writ,  and 
dated  and  registered  as  therein  alleged,  and. 
except  for  the  institution  of  this  action,  tbe 
respondents  would  have  used  the  funds  in 
cash  on  hand  in  the  dty  treasury  for  the 
payment  of  the  Immediate  current  expenses 
of  the  city,  regardless  of  the  outstanding  un- 
paid, registered  warrants;  that  No.  8242 
was  drawn  on  the  street  lighting  fund  for 
November,  19P8;  that  the  other  warrants 
were  issued  at  different  dates,  to  different 
payees,  for  different  amounts,  and  were 
drawn  on  different  funds  and  registered  at 
different  times ;  that  all  were  drawn  during 
fiscal  periods  prior  to  the  fiscal  year  begin- 
ning in  1913 ;  and  that  the  appropriation 
bill  for  1913  was  to  defray  the  expenses  of 
the  dty  for  the  fiscal  year  beginning  In 
April  of  that  year.  It  was  further  stipu- 
lated that,  during  all  the  times  mentioned  in 
the  alternative  writ,  the  dty  had  outstand- 
ing registered  warrants  amounting  to  ap- 
proximately $250,000  face  value ;  that  these 
warrants  were  issued  for  salaries  and  cur- 
rent expenses ;  and  that  the  amount  of  such 
outstanding  warrants  during  this  period  ex- 
ceeded 3  per  cent  of  the  assessed  valuation 
of  the  taxable  proi>erty  In  the  dty,  such 
valuation  being  substantially  the  sum  of  $2,- 
100,000.  In  brief,  from  the  pleadings  and 
the  stipulation  of  facta  the  dty  challenges 
the  right  of  the  relator  to  have  the  funds  in 
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the  hands  of  Its  treasurer,  realized  and  to 
be  realized  from  the  revenues  for  the  fiscal 
year  begluuiog  April,  1913,  applied  to  the 
payment  of  such  warrants,  and  claims  the 
right  to  use  such  funds  to  discharge  war- 
rants drawn  to  meet  current  expenses  for 
that  period. 

John  M.  Maxwell,  of  I>enver,  and  R.  D. 
McLeod,  of  Leadville,  for  plaintiffs  in  er- 
ror. Hogan  &  Bonner,  of  Leadville,  for  de- 
(«idant  in  error. 

OABBEBT,  J.  (after  Stating  the  facts  as 
aboTe).  From  the  forcing  statement  It 
appears  that  the  object  of  the  action  In* 
stitnted  by  relator  is  to  compel  the  payment 
of  outstanding  registered  warrants,  in  the  or- 
der of  registration,  out  of  funds  realized 
from  the  revenue  tax  the  fiscal  year  begin- 
ning in  April,  1913;  that  aU  the  warrants 
held  by  relator  were  Issued  and  registered 
prior  to  the  beginning  t)i  that  fiscal  year; 
that  the  ai^ropriation  of  funds  made  by  the 
city  authorities  for  such  year  was  to  meet 
tbe  current  expoises  of  that  period;  and 
that  no  appRV»rlatlon  was  made  to  discliarge 
mirrants  Issued  during  any  previous  period. 

The  argument  of  counsel  has  been  mainly 
directed  to  tbe  question  of  the  vaUdl^  of  the 
warrants  InvolTed;  It  bdng  contended  by 
coansel  for  respondents  that  they  are  in- 
valid because  they  reinesent  IndeMedness  in- 
curred in  excess  of  the  constitutional  and 
statutory  limitation  which  cities  are  author- 
ised to  contract,  while  on  tbe  part  of  ttie  re- 
lator it  Is  claimed  that  tbe  pleadings  and 
agreed  statement  of  facts  dlsdose  that  the 
limit  of  Indebtedness  had  not  been  reached 
what  such  warrants  were  issued. 

[1]  If,  aa  claimed  by  counsel  for  reqxnd- 
enta,  audi  warrants  are  inralld,  tor  the  rea- 
son assigned,  relator  cannot  maintain  his  ac- 
tion; but  should  It  appear  that  be  ia  not 
entitled  to  have  his  warrants,  even  If  valid, 
paid,  out  of  the  nunwya  appropriated  and 
realised  from  ttie  taxes  and  other  sources  of 
revenue  for  the  fiscal  year  I)e^ningln  April, 
1913,  the  question  of  thdx  validity  la  of  no 
moment  In  this  case,  and  should  not  be  de- 
termined. 

[2]  Section  6631  of  the  Bevlsed  Statutes  of 
1906  Is  as  follows :  "The  fiscal  year  of  each 
dty  or  town  organized  under  this  act  shall 
commmce  on  the  first  day  of  April  in  eadi 
year,  or  at  such  other  time  as  may  be  fixed 
by  ordinance.  The  city  council  of  dtles  and 
boards  of  trustees  In  towns  shall  within  the 
last  quarter  of  eadi  fiscal  year,  pass  an  or- 
dinance, to  be  termed  tiie  annual  appropri- 
ation Mil  for  the  next  fiscal  year,  in  which 
such  corporate  authorities  may  ai^ropriate 
such  sum  or  sums  of  money  as  may  be  deem- 
ed necessary  to  defray  all  necessary  ex- 
paises  and  llaMllties  of  such  corporation,  and 
in  such  ordinance  shall  specify  the  objects 
and  purposes  for  which  such  appropriations 
are  made,  and  the  amount  appropriated  for 


each  object  or  purpose.  No  farther  appro- 
priations shall  be  made  at  any  otlier  time 
within  such  fiscal  year,  unless  the  proposi- 
tion to  make  each  appropriation  has  been 
first  sanctioned  by  a  majority  of  the  legal 
votos  of  8U(di  city  or  town,  either  by  a  pe- 
tition signed  by  them,  or  at  a  general  or 
special  election  duly  called  therefor.  Nor 
shall  the  total  amount  appropriated  exceed 
the  probable  amount  of  revenue  that  will  be 
collected  during  the  fiscal  year."  By  the 
two  sections  immediately  following,  the  dty 
authorities  are  inhibited  from  adding  to 
mnnidpal  expenditures  of  any  one  year  any- 
thing over  and-  above  the  amount  provided 
for  -in  the  annual  ai^roprlatlon  bill  of  that 
year;  that  no  opendlture  for  an  in^rove- 
ment  to  be  paid  out  of  the  general  fund  shall 
exceed  In  any  one  year  ttie  amount  provided 
for  such  improTement  In  the  annual  appro- 
priation bill;  and  that  no  expense  shall  be 
incurred  unless  an  appropriation  lias  been 
made  to  meet  It  niere  are  certain  excep- 
tions whldi  are  not  pertinent  to  any  question 
Involved  In  this  case.  The  purpose  of  these 
statutes  is  to  require  mnnidpal  corporations 
to  make  provision  whereby  they  will  be  en- 
abled to  adopt  the  policy,  "^ay  aa  you  go." 
and  to  restrict  the  expenditures  each  fisoU 
year  to  the  annual  revenue  for  that  period. 
This  bdng  ttie  policy  and  purpose  of  the 
statute  it  must  necessarily  follow  that  the 
annual  funda  are  applicable  to  the  annual 
expenses  when  appropriated  In  advance  for 
that  purpose,  and  that  the  funds,  of  one  year 
so  set  apart  may  not  be  applied  to  the  ex- 
penses  of  any  other  year,  until  all  the  ex- 
penses of  the  year  to  which  the  funds  belong 
have  been  satiafled.  In  other  words,  the  ob- 
ject of  these  statutory  provisions  la  to  per- 
mit a  dty  to  appropriate  and  apply  its  cur- 
rmt  revenues  to  the  disdutrge  of  its  curroit 
expenses,  a  course  absolutdy  necessary  to 
the  accomplishment  of  the  purposes  for 
which  It  was  created. 

It  appears  to  be  urged  in  the  briefs  that, 
because  of  the  statutory  provi^onS  regarding 
the  re^stration  of  warrants,  tbe  order  in 
wliidi  they  shall  be  paid,  and  calls  for  re- 
demption, warrants  must  be  paid  in  the  or- 
der of  registration  whenever  there  Is  cash  In 
the  hands  of  the  treasurer  In  the  sum  of  $500 
or  over  to  the  credit  of  the  funds  upon  which 
outstanding  warrants  are  drawn,  without 
regard  to  any  particular  revenue  for  any 
particular  year  fcnn  which  such  funds  may 
have  been  derived.  These  provisirais  are  to 
the  effect  tbat  the  treasurer  of  every  dty 
sh^ll  keep  e  register  of  warrants  in  whldi 
shaU  be  entered  the  number  and  amount  of 
each  warrant,  the  date  of  presentation  and 
name  of  the  person  presenting  it,  and  tbe 
particular  fund  upon  which  it  is  drawn 
(section  6644,  Revised  Statutes  of  1008) ;  that 
every  fund  shall  be  disbursed  in  taking  up 
warrants  drawn  tliereon  In  the  order  regis- 
tered (section  6645) ;  and  that  the  treasurer, 
wh^  he  has  on  hand  cash  in  a  specific  sum. 


Digitized  by  Google 


176 


140  PACIFIC 


REPORTER 


(Colo. 


or  over,  to  the  credit  of  any  partlcalar  fnnd,  [ 
shall  call  in  warrants  payable  out  of  such  j 
fund  In  the  order  of  their  registration  (sec- 1 
Hon  6647).  These  statutory  provisions,  when 
considered  In  connection  with  section  6631, 
merely  require  that  warrants  drawn  ou  the 
fund  of  a  particular  fiscal  year  must  be  paid 
In  the  order  of  registration  out  of  the  funds 
of  that  year  applicable  to  that  purpose.  A 
contrary  construction  would  lead  to  an 
anomalous  result.  In  express  terms  section 
6631,  supra,  requires  municipal  authorities 
to  make  In  advance  appropriations  for  each 
fiscal  year  to  meet  current  expenses  for  that 
period.  It  further  requires  such  author- 
ities to  specify  the  objects  for  which  such 
appropriations  are  made  and  the  amount  ap- 
propriated for  each  object,  and,  should  it  be 
held  that  such  appropriations  must  be  ap- 
plied to  the  payment  of  outstanding  register- 
ed warrants  of  previous  years,  the  municipal 
authorities  In  one  breath  are  required  to 
make  an  appropriation  for  a  specIQed  period 
and  purposes,  and  In  the  next  to  apply  the 
funds  so  appropriated  to  an  entirely  differ- 
ent purpose.  All  warrants  held  by  relator 
were  Issued  for  expenses  Incurred  by  the 
city  for  fiscal  periods  prior  to  the  fiscal  year 
beginning  Id  April,  1913,  and  we  therefore 
conclude,  In  the  circumstances  of  this  case, 
that  he  is  not  entitled  to  have  any  of  the 
funds  realized  from  revenues  for  that  fiscal 
year  applied  upon  his  warrants.  In  prin- 
ciple and  by  analogy  we  think  the  case  of 
Kephart  v.  People,  28  Colo.  74,  62  Pac.  846, 
sustains  this  conclusion.  In  that  case  It 
was  held  that,  to  justify  a  mandamus  against 
the  state  treasurer  to  pay  a  state  warrant. 
It  must  affirmatively  appear  in  the  alterna- 
tive writ  that  there  is  money  in  the  hands 
of  the  treasurer  belonging  to  the  specific 
fund  against  which  the  warrant  is  drawn, 
and  which  came  from  the  revenue  of  that 
particular  year,  and  that  there  are  no  other 
warrants  entitled  to  prior  payment  suffldent 
to  exhaust  sut^  fund. 

[3]  As  applicable  to  the  facts  of  this  case, 
the  general  rule  Is  that  a  cause  of  action 
does  not  exist  against  a  city  on  a  warrant 
nntU  a  fund  for  its  payment  has  been  col- 
lected. Forbes  V.  Grand  County,  23  Colo. 
344,  47  Pac.  888.  The  fact  that  the  revenues 
for  a  particular  year  are  inadequate  to  meet 
the  warrants  for  that  year,  payable  out  of 
such  revenues,  does  not  render  the  city  li- 
able thereon  until  a  fund,  which  can  be  ap- 
plied to  their  payment,  Is  raised,  or  might 
have  been,  in  the  manner  provided  by  law, 
supra. 

[4]  Persons  purchasing  such  obligations 
take  them  subject  to  the  mode  of  payment 
that  the  General  Assembly  has  provided. 
Stryker  v.  County  Commissioners  of  Grand 
County,  77  Fed.  667,  23  C.  C.  A.  286. 

Our  conclusion  that  relator  Is  not  entitled 
to  have  funds  realized  from  the  revenues 
for  the  fiscal  year  beginning  In  April,  1913, 
applied  upon  bis  warrants  la  in  no  sense  In 


conflict  with  any  previous  decision  of  this 
court.  The  authority  of  county  commission- 
ers to  appropriate  funds  to  the  payment  of 
current  expenses  of  a  particular  year,  to  the 
exclusion  of  warrants  Issued  In  previous 
years,  was  Involved  in  People  ex  rel.  v, 
Austin,  11  Colo.  134,  17  Pac.  485.  It  was 
there  held  that  sectiOD  637,  General  Statutes, 
which  provided  that  county  warrants  should 
be  entitled  to  a  preference  as  to  payment  ac- 
cording  to  the  order  of  time  in  which  they 
were  presented  to  the  county  treasurer,  en- 
tered into  and  formed  a  part  of  such  war- 
rants, and  therefore  the  county  was  bound  to 
give  precedence  to  the  payment  of  all  war- 
rants as  the  statute  provided.  The  war- 
rants there  Involved,  however,  were  Issued 
when  there  was  no  law,  as  now  (sections  1215, 
1218,  and  1217,  Uevlsed  Statutes  1908),  re- 
quiring county  commissioners  to  make  an 
appropriation  for  each  fiscal  year,  limiting 
the  annual  expenditures  to  such  appropria- 
tions, and  providing  that  no  liability  should 
be  created  against  a  county  except  an  ap- 
propriation had  been  made  to  meet  it ;  con- 
sequently county  warrants  were  not  and 
could  not  be  drawn  on  the  revenoes  of  any 
particular  year,  and  hence  were  payable  out 
of  the  funds  In  the  hands  of  the  treasurer 
belonging  to  the  fund  upon  which  they  were 
drawn,  without  reference  to  the  tax  levy 
from  whlcb  sadi  funds  had  been  dttlved. 
The  dlfferoice  between  the  statotory  provi- 
sions with  respect  to  ooonty  warrants,  In 
existence  at  the  time  the  Austin  Case  was 
decided,  and  provlslona  on  the  subject  of 
city  warrants,  to  which  we  have  rofbned, 
cleariy  distinguishes  It  from  the  case  at  bar, 
for  the  reason  that  by  theae'latter  ptovistons 
the  boldtf  ot  a  valid  warrant  Issaed  by  a 
,  city  for  cnrroit  expenses  of  a  fiscal  year  Is 
entitled  to  be  paid  out  of  the  revenues  of  that 
year,  appropriated  for  that  purpose.  This 
Is  a  part  (tf  the  contract  by  virtue  of  the  stat- 
ute, and  to  ludd  that  his  rights  thus  fixed 
would  be  subject  to  the  payment  of  warrants 
Issued  in  previous  years  would  Impair  the 
obligation  of  his  contract 

The  real  question  in  the  case  Is  i^ether 
relator  Is  entitled  to  have  the  revenues  for 
the  fiscal  year  beginning  in  April,  1913,  ap- 
plied to  the  payment  of  his  warrants.  We 
'  have  determined  that  he  Is  not,  for  reasons 
to  which  counsel  have  given  little  or  no  at' 
tcntlon  in  th<dr  briefs,  and  perhaps  at  vari* 
ance  with  their  views  on  the  subject ;  but  we 
think  we  are  Justified  in  deciding  the  case 
upon  the  grounds  stated,  without  expressing 
any  opinion  on  the  validity  of  the  outstanding 
warrants  of  the  city  issued  prior  to  the  fiscal 
year  beginning  In  April,  1913,  as  that  ques- 
tion is  of  9ucb  supreme  Importance  to  both 
the  city  and  warrant  holders  that  it  should 
not  be  determined  unUl  it  becomes  absolutely 
necessary  to  do  so. 

The  judgment  of  the  district  conrt  is  re- 
versed, and  the  cause  remanded,  with  dlrec- 


Digitized  by  Google 


Colo.) 


mONSTOKB  DITCH  CXX  T.  ASHENFELTBB 


177 


flODs  to  dlandas  tbe  ftctton  at  tin  cost  of  re- 
lator. 

JndgmeDt  rerersed.  and  eaivte  remanded, 
with  directions  to  dismiss. 

MUSSER,  a      not  purtidpatln^ 


(57  Colo.  31) 

IBONSTONB  DITCH  GO.  «t  aL  T.  ASHQN^ 
FSLTER  et  aL 

(Supreme  Coart  of  Colorado.   April  6,  1914.) 

1.  JUDaVKIVT  (I  72S*)'~GONCI,1TaiVEnE88— De- 
TEBHINATIOn  OF  PKIOBITIES  OV  WATBB 
BIQHT8. 

A  general  adjudication  decree,  determining 
tbe  volume  and  the  date  of  priorities  to  tbe  use 
of  water  of  a  stream  during  the  irrigation  sea- 
•oo,  was  res  judicata  as  to  all  matters  and 
questions  that  were  neceaurj  to  oonstitnte  a 
complete  appropriation, 

[Ed.  Note—For  other  caees,  see  Judgment, 
Cent  Dig.  H  125S-12S7;  Dec.  Dig.  i  726.*] 

8l  Waters  and  Wateb  Couaaiia  (f  145*)— 
AppBOFBZATiozt  — PRioanxBa  — -Natube  ahd 
ExTEif  T  or  Rights. 

A  right  to  the  use  of  water  of  a  natural 
stream  in  no  way  depends  upon  the  place  of  its 
application,  and  is  not  confined  to  the  land  upon 
wtai<^  tbe  risdht  came  into  exlsteoce,  bat  the 
point  of  direraion,  the  place  of  application,  and 
the  character  of  use  may  each  and  all  be  chang* 
ed;  the  only  limitation  being  the  prohibition  of 
maj  injarioos  effect  upon  the  vested  rights  of 
others  to  tbe  nse  of  the  water. 

WfEd.  Note.— For  other  cases,  see  Waters  and 
^^ter  Courses,  Cent.  Dig.  |  20;  Dec.  Dig.  | 

S.  Watkbs  AffD  Wateb  Oovbseb  ({  ua*)— 

GOItVETAnOSS  AND  fV>"TBA"rW  "JWP'^ 
OF  PaSTIBS. 

In  a  proceeding  by  owners  of  water  rights 
for  permissions  to  change  points  of  diversion 
ondcr  Rev.  St  1908,  H  3226,  8227.  requiring 
•neb  an  owner  desiring  a  change  to  present  a  pe- 
tition to  the  proper  court  to  determine  whether 
the  proposed  change  will  affect  the  vested  rights 
of  other  owners,  evidence  held  to  show  that  ac- 
crettons  Into  Uie  river  above  petitioners'  bead- 
gates  and  below  piotcstants*  beadgates  did  not 
■apply  pctltioDeTr  priorities. 

[Ed.  Note.— For  other  case&  see  Waters  and 
Water  Courses.  CoiL  Dig.  H  166^  167;  Dec. 
Dig.  I  152.*P  o 

4.  Watkbs  and  Watbb  Cottbsbs  (|  166»)— 
Sau  and  Transfxb  or^PBiOBiTiBB— Efteot. 
Tbe  sale  and  transfer  by  riparian  landown- 
ers of  water  rights  did  not  preclude  them  from 
Irrigating  the  land  from  which  the  rights  were 
thus  severed  by  other  water  or  with  rights  other 
than  the  ones  transferred;  the  sale  not  being 
a  surrender  of  their  junior  rights,  or  tbe  right 
to  appropriate  any  unappropriated  water,  or  of 
developing  or  procuring  water  from  an  independ- 
ent source  which  otherwise  would  not  reach  the 
stream. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Cent  Dig.  H  iS8,  174-183; 
Dec  Dig.  i  166.*]  . 

B.  Watbbs  and  Wateb  Coitbses  (|  102*)— 
Appbopbiatioh— Seepage  and  Extbane- 
ons  Wateb. 

Where  one  €tt  several  owners  of  water 
rights  in  a  stream,  as  settled  by  a  general  ad- 
judication decree,  constructed,  at  his  own  ex- 
pense, a  feeder  ditch,  by  which  seepage  water, 
doing  no  one  any  good,  and  wbicta  otherwise 
wonld  not  have  draiaed  into  the  stream,  was 
conveyed  a  mile  an  tbe  river  and  emptied  into 
tiie  stream  Just  above  his  beadgate,  he  could 


sell  his  water  rights  and  irrigate  his  land  with 
this  extraneous  water  contributed  by  him,  since 
this  was  an  independent  appropriation  from 
extraneous  sources,  and  not  an  accretion  be- 
longing to  tbe  river,  and  was  independent  of 
and  disconnected  with  his  priority  as  adjudleat* 
ed  by  the  decree. 

[Kd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  CenU  Dig.  H  156.  157;  Dea 
Dig.  I  162.*1^  «  w. 

6.  Watebs  AifD  Water  Courses  (|  162*)- 

CONVETANCES    AND  TRANBTERS— REUEDIBS 

OF  Parties. 

In  a  proceeding  by  an  owner  of  a  priori^ 
of  right  to  the  ose  of  a  volume  of  water  from  a 
stream  for  permission  to  change  the  point  of 
diversion  to  a  point  25  miles  ud  tbe  river,  under 
Rev.  St  1908,  U  3226,  322^  requiring  such 
owner  desiring  a  change  to  petition  the  proper 
court,  BO  that  it  may  be  determined  whether 
such  proposed  change  would  injuriously  affect 
tbe  vested  rights  of  others,  evidence  held  to  sus- 
tain a  finding  that  such  change  was  a  benefit, 
and  not  an  injury,  to  vested  rights  of  owners 
whose  beadgates  Intervened  between  the  old  wid 
new  points  of  diversion. 

 [Ed.  Note.— For  other  cases,  see  Waters  and 

Water  Courses,  Cent  Dig.  H  156,  1S7;  Dec. 
Dig.  i  162.*] 

Appeal  from  District  Court,  UoDtroae  Oonn- 
t^;  Sprigg  Shadileford,  Judge. 

Petition  b7  John  Asfaenfelter  and  others 
for  permission  to  change  the  points  of  diver- 
sion of  priorities  to  the  use  ot  water  of  - a 
stream.  In  wbicb  tbe  Ironstone  Ditch  Com- 
pany and  others  were  tnrotestants.  From  a 
decree  allowinf  tbe  diange,  protestants  ai»- 
peaL  Affirmed. 

T.  J.  Black  and  S.  8.  Sherman,  both  of 
Montrcne,  and  Milton  H.  Welch,  of  Delta,  for 
appeUants.  Bell,  Catlln,  Blake  &  Motherslll, 
of  Montrose,  Story  &  Story,  of  Salt  Lake  CUty. 
Utah,  John  Gray,  of  Montrose,  and  Millard 
Fairlamb,  of  Delta,  for  appellees. 

GABRIQUES,  J.  Tbls  case  Involves  a 
transfer  on  tbe  TTncompahgre  river  of  early 
priorities  from  ditches  located  down  the 
stream  In  the  neighborhood  of  Delta  up  the 
stream  above  the  city  of  Montrose  Into  the 
Montrose  &  Delta  canal,  called  tbe  Montrose 
canal,  and  Is  the  segHel  of  Ashenfelter  v. 
Carpenter,  37  Colo.  634,  87  Pac.  800,  and  Gut- 
shall  V.  Carpenter,  87  Colo.  636,  87  Paa  801 
(Nos.  4834  and  4862).  The  court  entered  a 
permissive  decree  allowing  the  change,  and 
protestants  bring  the  case  here  on  appeal. 

1.  November,  1888,  the  general  adjudica- 
tion decree  entered  In  the  district  court  at 
Montrose  settled  the  priorities  of  all  the 
ditches  in  water  district  No.  41,  involved  In 
this  controversy,  diverting  water  for  irriga- 
tion from  the  Uncompahgre  river.  This  de- 
cree awarded  the  Boles  &  Manney  dltcb  No. 

IH,  priority  1%  for  3.22,  the  Eggleston  No. 

2,  priority  No.  2  for  6,  the  Uncompahgre  No. 

3,  priority  No.  3  for  12.  the  Homestake  No. 

4,  priority  No.  4  for  11,  and  the  Delta  No. 

II,  priority  No.  11  for  15  cubic  feet  per  sec- 
ond. There  is  no  dltcb  or  priority  No.  1. 
The  headgates  of  these  early  dltch^  are 
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located  down  the  stream  near  its  Junction 
with  the  Gunnison  river,  wliile  the  headgate 
of  the  Montrose  canal  Is  located  upstream 
some  25  or  30  miles.  T^ie  headgate  of  the 
Uncompahgre  ditch  No.  3,  taken  for  illustra- 
tion, as  an  Initial  point,  Is  on  the  east  side 
of  the  river,  and  about  3  miles  atrave  the 
Junction;  Eggleaton  No.  2  Is  on  the  west 
side,  and  about  a  quarter  of  a  mile  above 
No.  3 ;  Homestake  No.  4  Is  some  6  or  7  miles 
above  No.  3,  near  Olathe;  Boles  &  Majiney 
No.  1%  is  about  a  quarter  of  a  mile  above 
No.  2;  the  Rustler  Is  about  4%  miles  above 
No.  2;  Delta  No.  11  is  about  threenauarters  of 
a  mile  below  Na  3.  These  ditches  and  prior- 
ities are  referred  to  in  the  briefs  and  evi- 
dence, and  seem  to  be  known  better  locally  by 
their  numbers  than  their  names,  as  1%,  2,  3, 
4,  XI,  etc.  For  convenience,  the  diverse  ap- 
plications to  change  the  points  of  diversion 
will  be  arranged  Into  three  groups:  First, 
those  made  by  persons  de^ring  to  change  2 
and  3  priorities  from  2  and  3  headgates  Into 
the  Montrose  canal;  second,  the  application 
of  Qutshall  to  change  .6  of  a  foot  from  No. 
2,  and  S^/i*  feet  from  No.  11  into  the  Rust- 
ler dit(^  about  4%  miles  above  No.  2;  and, 
third,  the  application  of  John  and  Jesse  Bell 
to  change  3.3  feet  from  No.  4  (Homestake) 
into  the  Montrose  canal.  The  headgates  of 
the  Eggleston  and  Tlncompahgre  ditches  (pri- 
orities 2  and  3,  for  6  and  12  feet  respective- 
ly) are  about  1%  or  2  miles  above  the  town 
of  Delta,  and  very  close  together.  The  storm 
center  of  this  litigation  is  around  the  trans- 
fer of  these  2  and  3  priorities,  and,  while  the 
transfer  of  Homestake  priority  No.  4  water 
by  the  Bells  Into  the  Montrose  canal  and  the 
transfer  of  Delta  No.  11  water  by  Gutsliall 
into  the  Rustler  are  involved,  our  attention 
will  be  directed  to  the  transfers  of  2  and  3, 
as  the  determination  of  the  right  to  make 
these  changes  la  controlling  of  the  whole 
controversy  involved  not  only  In  this,  but 
also  In  the  Moore  Case  ([No.  5891]  140  Pac. 
183),  as  well.  The  priorities  of  the  protest- 
ing ditches  are  aheatTof  the  Montrose  canal, 
but  are  Junior  to  2  and  3,  and  they  are  locat- 
ed principally  below  the  city  of  Montrose  and 
above  the  headgates  of  2  and  3;  that  Is, 
Protestants'  headgates  are  located  between 
the  old  and  new  points  of  diversion,  and  are 
so  sitnated  that  their  ditches  consume  all 
the  accretions  above  2  and  3. 

The  Uncompahgre  river  heads  In  Ouray 
county,  In  the  East  Elk  or  Saw  Tooth  range 
of  mountains,  where  it  is  fed  by  melting 
snow,  and,  running  northerly  from  Ouray, 
empties  into  the  Gunnison  just  below  the 
town  of  Delta.  During  the  June  flood,  all  the 
ditches  have  a  sufficient  supply  without  ob- 
.<erving  the  decrees,  and  water  runs  to  waste; 
but  later  In  the  season  the  normal  flow  is  so 
low  that  water  for  Irrigation  is  scarce,  and 
It  becomes  necessary  for  the  officials  to  en- 
force the  decreed  priorities.  The  Montrose 
canal  crosses  the  bottom,  and  reaches  the 
top  of  Spring  Creek  mesa  on  the  west  slde^ 


where  It  Irrigates  extensive  farms  and  fruit 
orchards.  The  original  owners  of  the  early 
ditch  priorities  held  their  rights  to  the  use 
of  the  water  in  severalty.  During  1896  and 
1898,  most  of  the  18  feet  decreed  to  2  and  3 
was  purchased  from  the  divers  Individual 
owners  by  farmers  and  horticulturists,  who 
caused  It  to  be  transferred  from  2  and  3  to 
the  Montrose  canal,  for  their  use  on  Spring 
Creek  mesa.  These  changes  in  the  point  of  di- 
version were  perfected  at  the  time  of  the  sale 
of  the  water  rights,  and  the  state  engineer, 
the  Irrigation  division  engineer  of  the  water 
division,  and  the  water  commissioner  of  dis- 
trict No.  41  assisted  in  making  the  transfers, 
and  delivered  the  water  into  the  Montrose 
canal  until  1904,  when  the  water  commission- 
er refused,  longer  to  recognize  the  transfers, 
until  the  decree  authorizing  and  [>ermltting 
the  change  In  the  point  of  diversion  required 
by  the  statute  had  been  obtained.  The  pur- 
chasers of  this  water  contended  that  the 
statute  regarding  the  transfer  of  decreed 
rights  (Laws  of  1903,  p.  278)  was  prospective, 
and  not  retrospective,  and  did  not  apply  to 
them,  and  In  1904  brought  an  injunction 
suit  against  the  water  commissioner  of  41 
to  restrain  him  from  taking  the  transferred 
water  out  of  the  Montrose  canal,  or  from 
refusing  to  divert  it  into  the  canal  headgate. 
Tills  injunction  suit  was  decided  against 
them  on  demurrer,  and  they  appealed  the 
case  to  this  court  Some  time  during  the 
happening  of  these  events  or  at  least  about 
this  time,  Thomas  M.  Moore  and  others,  who 
had  purchased  from  the  original  owners 
some  of  this  early  priority  water,  filed  peti- 
tions in  the  district  court  to  ctiange  its  point 
of  diversion  into  the  Montrose  canal.  While 
the  Moore  Case  was  pending,  and  after  the 
demurrer  to  the  injunction  suit  was  sustain- 
ed and  Judgment  entered  against  them  be- 
low, appellees  in  this  case  filed  In  the  dis- 
trict court  at  Montrose  petitions  asking  to 
change  the  point  of  diversion  of  the  water 
they  had  theretofore  pnrcliased,  or  to  con- 
firm the  transfers  already  made.  These  peti- 
tions were  consolidated  for  bearing,  and 
tried  with  the  Moore  proceeding;  but,  before 
any  action  was  taken  thereon,  they  obtained 
an  order  permitting  them  to  withdraw  from 
the  Moore  Case,  dismissed  their  petitions 
therein  In  the  district  court,  and  appealed 
the  original  injunction  suit,  which  had  been 
decided  against  them  on  demurrer,  to  tbis 
court  See  37  Colo.  534-536,  87  Pac.  800,  801. 
The  Moore  Case  was  tried,  the  applications 
therein  to  cliange  the  point  of  diversion  were 
denied,  and  they  appealed  that  case,  which 
is  No.  5891,  to  this  court  The  injunction 
suit  was  affirmed  by  us,  but  without  preju- 
dice to  the  right  of  appellees  to  bring  and 
maintain  subsequent  proceedings  under  the 
statute  to  change  the  point  of  diversion. 
Thereupon  appellees,  as  petitioners,  began 
another  proceeding  in  the  district  court  at 
Montrose  In  April,  1907,  asking  the  court 
to  penult  a  change  in  the  point  of  diveraioii. 


Digitized  by  Google 


Colo.) 


IRONSTOXE  DITCH  CO.  t.  ASHENFELTEB 


17& 


or  to  confirm  Uie  change  already  perfected,  i 
A  referee  was  appointed,  who  took  the  evl- 1 
dence  and  reported  his  findings.  By  stipula- 1 
tlon  the  bin  of  exceptions,  which  preserved 
the  evidence  In  the  Moore  Case,  was  recdv- 
ed  In  evidence  In  this  case,  together  with 
snch  additional  testimony  as  the  parties  saw 
fit  to  Introduce.  The  referee  found  appellees 
owned  the  transferred  water;  that  they  pur- 
chased It  between  April,  1896,  and  November, 
1898,  from  the  original  priority  owners,  and 
Immediately  thereafter  changed  the  point  of 
diversion  from  the  headgates  where  it  was 
or^nally  decreed  to  the  headgate  of  the 
Mwtroae  canal,  where  it  has  since  been  con- 
tinuously  used  by  them  in  connection  with 
the  caltlTation  of  tiieir  lands;  that  the  change 
was  not  only  without  injury  to  protestants 
and  all  others,  on  the  river,  but  benefl<^l  to 
them;  and  found  petitioners  were  entitled 
to  a.  decree  permitting  the  diange,  which 
findings  the  court  ai^roved,  and  altered  a 
deaee  accordins^. 

Sprliv  cmek  mesa,  upon  which  the  water 
Is  used,  consists  of  about  ^000  acres  of  table 
land  at  ah  elevation  of  some  80  to  100  feet 
above  the  dver  bottom.  The  soU  is  a  light, 
fertile  loam,  underlain  with  a  bed  of  gravel 
resting  upon  an  Impervious  shale.  Numerous 
ravines  and  draws,  which  drain  into  tbe 
riTer,  traverse  the  mesa,  and  Spring  creek, 
skirting  its  western  boundary,  empties  Into 
the  river  srane  6  or  6  miles  below  Montrose. 
Water  spread  upon  the  mesa  In  irrigation 
sinks  rapidly  through  the  loam  and  gravel  un- 
til it  is  stopped  by  the  shale,  and  the  gravel 
bed.  filling  with  water,  becomes  a  lar^  un- 
derground reswToir.  It  then  breaks  out  in 
springs  along  Spring  creek,  and  In  the  draws, 
galleys,  and  ravines,  and  is  carried  back  into 
the  river.  Also  at  places  above  the  month  ot 
Spring  creek  the  river  runs  In  against  the 
bluffs  or  cliffs  of  the  mesa,  and  the  seepage 
water  is  carried  along  the  floor  of  the  shale 
directly  into  the  river.  It  Is  estimated  that  a 
great  percoitage  of  the  water  spread  upon 
the  mesa  in  irrigation  Is  In  this  way  returned 
to  the  river  between  the  river  bridge  west  of 
Montrose  and  the  mouth  of  Spring  creek,  a 
distance  of  some  S  or  6  miles.  During  times 
of  scarcity  late  In  the  season,  the  normal  flow 
of  the  river  past  the  Montrose  headgate  was 
about  40  or  00  feet,  and  most  of  tills  disap- 
peared in  the  sand  between  the  headgate  and 
Montrose;  the  greatest  loss  occurring  at 
what  the  witnesses  designate  the  "di?  bar," 
abont  2  miles  above  the  dty,  where  the  water 
was  lost,  with  no  visible  indications  that  it 
reappeared  further  down  the  river.  On  the 
east  side  there  Is  no  available  seepage  Into 
the  river,  and  below  the  mouth  of  Spring 
creek  on  the  west  side — that  Is,  between  the 
mouth  of  Spring  creek  and  the  head  gates  of 
2  and  3,  a  distance  of  some  10  or  16  miles — 
there  is  no  seepage  Into  the  river.  While 
there  Is  some  seepage  between  the  Montrose 
canal  headgate  and  the  bridge  west  of  Mont- 
rose, it  Is  prindpally  lost  by  sinking.  What- 


I  ever  seepage  arises  from  Irrigation  under  2, 
1 3,  and  11  drains  Into  the  Gunnison  or  Uncom- 
I  pahgre  rivers,  below  the  ditches.  The  avail- 
able accretions  or  return  waters  to  the  river 
from  Irrigation  on  Spring  creek  mesa  enter 
along  the  river  between  the  bridge  west  of 
Montrose  and  the  mouth  of  Spring  creek,  a 
distance  of  5  or  tt  miles.  No  claim  Is  made 
that  these  Irrigation  rights  settled  by  the  ad- 
Judloitlon  decree  were  ever  abandoned.  The 
evidence  shows  the  owners  exhansted  every 
legitimate  means  within  their  power  to  get 
this  water  down  the  river  past  protestants* 
headgates  for  use  in  their  own  ditches,  and 
most  of  fhem  became  impoverished  by  the 
loss  of  th^  crops  and  expense  of  litigation 
in  these  attempts.  At  their  request,  the  coun- 
ty <^cbLl8  placed  numerous  patrolmen  on  the 
river,  but  they  were  unable  to  keep  the  gates 
above  closed  down.  In  some  instances  the 
deputies  were  thrown  Into  the  river,  in  others 
they  were  fired  upon,  the  gates  were  raised, 
and  the  water  taken  ditches  tint  were  not 
entitled  to  it  Finally  the  state  engineer,  the 
division  engineer,  and  the  water  commlnion- 
er  of  district  41  gave  up  trying  to  force  this 
early  priority  water  down  to  2  and  8  bead- 
gates  in  times  of  scarcily  when  the  decrees 
had  to  be  enforced.  After  personaUy  in- 
vestigating the  conditions  on  the  river,  they 
saw  the  impracticablll^  of  trying  to  bring 
so  small  a  stream  over  so  lai^  a  river  bed 
with  so  great  a  loss,  for  the  piu^xne  of  de- 
livering 18  feet  of  early  priority  water  at  the 
hea^ates  of  2  and  S.  They  were  convinced 
that  it  would  be  a  benefit  to  every  one  on  the 
river,  and  an  Injury  to  none,  to  have  this 
early  water  transferred  into  the  Montrose 
canal.  Th^  suggested  the  transfers  as  a 
solution  of  the  problem,  and  assisted  in  find- 
ing pOTchasers.  and  it  was  through  their  in- 
fluence, as^stance,  co-operation,  and  direc- 
tion that  the  water  righte  wore  sold,  and 
these  officials  gave  evidence  on  tbe  trial  of 
cogent  and  convindng  character  why  the 
transfers  should  be  permitted. 

In  1890  and  1891  the  owners  of  No.  8  (the 
Uncompahgre  ditch),  whose  water  had  been 
taken  from  them  by  the  ditdies  above,  protest- 
ing ditches  In  this  case,  being  unable  to  ob- 
teln  tbelr  priority  river  water,  constructed 
what  Is  termed  in  the  evidence  the  feeder- 
ditch.  They  went  over  upon  the  west  side  of 
the  river,  around  the  point  of  Ash  mesa, 
where  seepage  had  broken  out  and  was  flow- 
ing into  the  river  below  the  ditohes,  or  being 
wasted  In  bogs  and  marshes,  and  constructed 
this  feeder  dltdi,  and,  by  taking  advantage 
of  the  elevation  and  the  side  of  the  mesa, 
conducted  this  water  up  the  river  and  drop- 
ped it  into  the  stream  above  their  heat^te. 
It  was  water  which  bad  not  reached  the  river 
above  their  headgates,  and  would  not  have 
done  so  except  for  their  labor  in  constructing 
the  feeder  ditch  and  carrying  it  up  there. 
The  feeder  ditch  Is  flumed  across  No.  2, 
which  sometimes  uses  the  feeder  water.  Also 
seepage  water  arising  on  the  lands  of  the- 
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No.  2  owners  waa  permitted  to  flow  Into  the 
ditcta,  and  used  when  they  could  not  get  their 
priority  water  late  In  the  season.  During 
flood  time,  when  there  was  plenty  of  water 
In  the  river  and  no  occasion  for  enforcing  the 
decrees,  the  lands  under  2  and  3  were  Irrigat- 
ed from  the  rlrer  through  2  and  3  head- 
gates;  but,  during  times  of  scarcity,  when 
the  priorities  are  enforced,  they  have  not, 
since  they  sold  these  rights,  used  2  and  3 
priorities,  but  hare  relied  ou  the  feeder  dltcb 
and  the  seepage  water  coming  Into  No.  2 
ditch  below  its  headgate.  Priorities  2  and  3 
since  the  transfers  bare  been  taken  out  In- 
to the  Montrose  canal  and  need  there,  and 
nowhere  else. 

The  alleged  double  use  of  these  priorities, 
occasioned  by  the  change  In  the  point  of  dl- 
rersion,  is  the  substance  of  the  matter  com- 
plained of  as  Injuriously  afTectlng  the  rest- 
.ed  rights  of  protestants  In  and  to  the  use  of 
the  water  of  the  rlrer ;  that  Is,  priorities  2 
and  3  hare  been  sold  and  transferred  up  the 
rlrer  into  the  Montrose  canal,  they  say,  and 
still  are  supplied  by  the  accretions,  and  used 
at  the  original  points  of  diversion  down  the 
rlrer  below  protestants*  headgates;  that,  to 
the  extent  these  priorities  can  be  supplied 
by  seepage  at  the  original  point  of  diversion, 
they  are  Injuriously  affected  by  depleting  the 
river  above  their  headgates.  Whether  the 
feeder  ditch  Is  an  independent  right  separate 
from  the  original  decree,  developed  since  the 
adjudication,  or  whether  it  is  controlled  by 
the  decree  Is  the  principal  question  Involved. 
The  grievance  of  protestants  is  that  these 
priorities  are  being  used  at  the  new  and  old 
points  of  diversion  at  the  same  time,  be- 
cause the  seepage  constitutes  a  part  of  the 
decreed  priorities.  Ditches  2  and  3,  since  the 
sale,  have  made  no  demand  for  the  priority 
water,  and  protestants  are  not  trying  to  force 
down  this  early  water  to  2  and  3  headgates. 
They  are  trying  to  prevent  the  purchasers 
from  diverting  it  Into  the  Montrose  canal,  so 
tbey  can  use  it  themselres,  upon  the  theory 
that  2  and  3  do  not  need  this  water  t)ecause 
they  are  supplied  by  the  accretions  below 
protestants*  headgatea  The  Boles  &  Manney 
ditch,  a  quarter  of  a  mile  alwve  No.  2,  takes 
all  the  water  at  Its  headgate,  and  the  seep- 
age Into  the  rlrer  between  It  and  No.  2 
headgate  Is  very  small,  fluctuating,  and  un- 
certain. The  water  belqw  protestants*  bead- 
gates  used  by  2  and  3  In  times  of  scarcity, 
since  the  sale,  Is  that  arising  eitlier  on  the 
property  of  the  landowners  under  No.  2, 
or  which  is  supplied  by  the  feeder  ditch.  All 
the  accretions  into  the  rlrer  above  the  Boles 
&  Manney  ditch  that  do  not  sink  and  disap- 
pear are  taken  up  and  nsed  by  the  protest- 
ing ditches,  and  It  is  only  the  use  of  the 
seepage  between  1^  and  2  and  8  of  which 
they  complain. 

[1, 2]  2.  The  adjudication  deoree  settled  all 
matters  and  questions  that  were  necessary 
to  constitute  a  complete  appropriation. 
O'Brien  r.  King,  41  Colo.  487,  82  Fac.  Qi5i 


P.  V.  I.  Co.  V.  Central  Co.,  32  Colo.  102,  75 
Fac.  391;  Water  Co.  r.  Irrigation  Ca,  24 
Colo.  322.  51  rac.  406,  46  L.  R.  A.  322;  Ditch 
Co.  r.  Ditch  Co.,  22  Colo.  115,  43  Pac.  64a 
The  owners  and  claimants  of  the  protesting 
ditches  participated  In  this  proceeding,  and 
obtained  decrees  settling  the  priorities  of 
their  ditches,  and  are  bound  by  the  decree 
awarding  for  Irrigation  use  this  early  prior- 
ity water  to  the  Eggleston  and  tJncompahgre 
ditches.  The  decree  determined  the  rolume 
and  the  date  of  the  priorities  for  use  during 
the  Irrigating  season.  This  right  to  use,  in 
times  of  scardty,  a  definite  volnme  of  water 
in  a  fixed  order  of  priority  from  the  natural 
streams  is  one  of  the  most  valuable  property 
rights  known  to  the  law  of  this  state,  whidi 
in  no  way  depends  on  the  place  of  its  appli- 
cation, and  is  not  confined  to  the  land  upon 
which  the  right  came  into  existence,  but  may 
be  sold  separate  from  the  land,  and  changed 
from  one  place  to  another.  Only  a  few  of 
the  many  cases  need  be  cited  to  show  that 
we  are  committed  to  the  doctrine  that  the 
point  of  dlrerslon,  the  conduit,  the  place  of 
application,  and  character  of  use  may  each 
and  all  be  changed.  Strickler  v.  Oolorado 
Springs,  16  Colo.  61,  26  Pac.  813,  25  Am.  St 
Rep.  245;  City  of  Telluride  r.  Daris,  33  Colo. 
S6G,  80  Pac.  1051.  108  Am.  St  Rep.  101; 
Wadsworth  D.  Co.  r.  Brown,  38  Colo.  62, 
80  Pac.  1060;  Oppenlander  r.  Left  Hand  D. 
Co.,  IS  Colo.  142,  31  Pac.  864 ;  Irrigating  Co. 
r.  Reserrolr  Co.,  25  Colo.  144,  63  Pac.  318, 
71  Am.  St  Rep.  123;  King  r.  Ackroyd,  28 
Colo.  485,  66  Paa  006;  Seren  lAkes  Co.  v. 
Irrigation  Co..  40  Colo.  382,  03  Pac.  485,  IT 
L.  R.  A.  (N.  S.)  329.  The  only  limitation 
placed  upon  the  right  is  the  Injurious  effect 
that  the  .change  may  hare  upon  the  rested 
rights  of  others  In  and  to  the  nse  of  the  wa- 
ter of  the  stream. 

In  Strickler  r.  Colorado  Springs,  supra, 
the  conduit  was  <dianged-  from  an  Irrigating 
ditch  to  a  city  pipe  line ;  the  point  of  direr* 
slon  was  changed  from  the  headgate  of  the 
irrigating  ditch  into  the  Intake  of  the  pipe 
line;  the  character  of  the  use  was  changed 
from  irrigation  to  general  city  use ;  and  the 
place  of  application  was  changed  from  an  ir- 
rigated farm  to  the  city  hydrants.  In  Ir- 
rigating Co.  T.  Reserroir  Co.,  25  Colo.  148, 
63  Pac  820,  71  Am.  St  Rep.  123,  where  the 
conclusion  reached  In  the  Strickler  Case  waa 
attacked  as  unsound,  we  say,  In  reference  to 
that  case:  "Much  of  the  argument  might  be 
pertinent  were  the  doctrine  of  that  case  an 
open  question,  but,  not  only  In  this  states 
but  in  all  others  In  whidi  the  system  of  ap- 
propriation prevails,  the  same  result  has 
been  reached,  where  the  question  has  bem 
raised.  With  the  conclusion  reached  In  that 
case  we  are  content"  In  City  (tf  Telluride 
T.  Davis,  supra,  the  water  right  came  into 
exis^ee  on  the  mining  placer  location,  and 
was  afterwards  transferred  to  a  ranch  and 
used  for  Irrigation.  The  owner  of  the  ranch 
thereafter  sold  the  right  to  the  titg  of  Tel* 
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laride,  whlcb  changed  the  point  of  dlTerrion 
Into  Its  pipe  line,  and  the  nature  of  the  use 
to  city  purposes.  Here  we  have  three  chang- 
es In  the  character  of  the  use,  three  In  the 
place  of  application,  and  at  least  two  in  the 
point  of  dlTerslon,  all  In  the  same  water 
right. 

Petitioners  purchased  from,  and  the  own- 
ers conveyed  to,  them  this  raluable  property 
right  In  and  to  the  use  of  the  water,  and  they 
became  the  owners  of  the  priorities  that  had 
ripened  on  the  land  and  attached  to  the 
ditches.  Tbe  right  became  their  right,  and 
they  could  transfer  It  into  the  Montrose 
canal  upon  a  compliance  with  the  statnto. 
Tbe  statute  provides.  In  substance,  that 
every  person  desiring  to  change  the  point  of 
direraion  of  his  right  to  use  water  from 
any  of  the  streams  shall  present  a  petition 
to  the  proper  court  praying  that  the  dtange 
be  granted,  and  tbe  court,  after  bearing  tbe 
eTid«ice,  diall  determine  whether  the  pro- 
posed change  will  injuriously  affect  tbe  Test- 
ed rights  of  others  In  and  to  the  use  of  tbe 
water,  and,  unless  it  so  appears,  it  shall 
enter  a  decree  permitting  the  change  as 
prayed.  Sections  3226.  S227,  R.  S.  1908.  So 
the  only  question  lUTOlved  in  tbe  case  is 
whether  tbe  proposed  change  will  Injurious- 
ly affect  the  rested  rl^ts  of  others  in  and 
to  tbe  use  of  tbe  water  of  the  stream. 

[3]  3.  Tbe  injurions  effect,  if  any,  upon  tbe 
vested  rights  ot  others  in  and  to  tiie  use  of 
the  water  of  the  '  stream,  occasioned  by 
changing  tbe  point  of  dirersion,  will  be  con- 
ddered  along  two  lines  or  tffancSies  of  the 
case :  First,  whether  the  accc^ons  Into  tbe 
river  above  tbe  ^glestra  and  Uncompahgre 
headgatea  and  b^ow  tbe  Boles  ft  Hanney 
headgate  suiqiily  2  and  8  priorities  at  the 
old  point  of  diversion;  secMid.  wheUm  tbe 
findings  of  the  court  that  the  Changes  were  a 
benriK.  and  not  an  injury,  to  the  vested 
rights  of  others  In  and  to  the  use  of  the 
water,  is  sustained  by  the  evidence. 

It  will  be  remembered  tbat  the  headgatea 
of  tbe  senior  ditidies,  2  and  8,  from  wtalch 
the  changes  were  made,  are  located  down  the 
river;  tiiat  the  lieadgate  of  tbe  Junior  ditch, 
the  Montrose  canal,  Into  which  the  transfers 
were  made,  is  located  2B  or  30  miles  up  tbe 
tiretf  and  tiiat  tbe  beadgates  of  jwotesdng 
ditches,  having  tntareoliuc  priorities,  are  lo- 
cated between  the  new  and  old  points  of  di- 
version. Protestants  claim  that  these  senior 
ri^ts,  as  long  as  they  are  retained  at  the 
old  points  of  diversiott.  are  or  could  be  sup- 
plied by  the  return  waters  Into  the  river  be- 
low Protestants'  beadgates;  therefore,  when 
used  at  the  old  point  of  dlvendon,  although 
senior  In  priority,  they  do  not  ^te^ete  tbe 
river  above  protestants*  beadgates,  who  are 
not  required  to  allow  any  water  to  pass  th^ 
beadgates  to  supply  them;  but  tbat  It  de- 
pletes the  river  above  protestants*  headgates 
to  supply  these  priorities  Into  the  Montrose 
canal,  and.  to  that  extent,  deprives  them  of 
the  use  of  water  theretofore  enjoined,  and 


tbat  this  constitutes  a  change  In  the  pbysical 
conditions  on  the  river  whi<^  Iniurlously  af- 
fects their  vested  rights  into  and  to  tbe  use 
of  the  water. 

There  is  no  return  water  into  the  river  be- 
tween the  Boles  &  Manney  and  2  and  8  liead- 
gates,  or,  If  there  is,  It  is  very  small  and  in- 
significant It  is  the  feeder  ditch  and  the  seep- 
age water  into  No.  2  bdow  Ite  headgate  that 
protestants  term  tbe  accretions  supplying 
these  priorities  below  their  headgates,  of 
which  th^  complin. 

[4]  Tbe  sale  and  transfer  of  these  arly 
rights  into  tbe  Mont^rose  canal  did  not  pre- 
clude the  land  upon  which  they  ripened  and 
from  which  they  vrere  severed,  being  Irrigated 
by  other  water,  or  with  rights  other  than  tbe 
ones  tsansftered.  It  was  no  surrender  of 
the  Junior  rights  of  tbe  landowners,  or  the 
right  to  appropriate  any  unappropriated  wa- 
ter, or  of  develoi^ng  or  procuring  water  from 
an  independent  source,  which  otherwise 
would  not  reach  the  stream. 

[S]  It  must  not  be  forgotten  that  No.  3 
ccmsuDiers  constructed  at  their  own  labor 
and  expense  tbe  feeder  ditidt  by  wbldi  the 
seepage  wat»  around  Ehe  rim  ot  Ash  mesa, 
doing  no  one  any  good,  was  coaveyed  a  mile 
up  the  riva  and  emptied  in  the  stream  Just 
above  their  headgate.  This  w^s  an  independ- 
«it  appn^riation  fn>m  extraneous  sources, 
whlcb  they  could  make  under  tbe  seepage 
act  of  1889  (section  8177,  R.  S.  1908),  and  was 
not  included  In.  covered  or  controUed  by,  the 
general  adjndlcatlw  decrea  If,  by  their  ef- 
forts, they  lawfully  contributed  water  to  the 
stream,  ^i<di  otherwise  would  not  have 
readied  it  above  their  headgate.  it  was 
Uielrs,  Independent  of  ihe  original  adjudica- 
tion decree  and  because,  by  their  labor,  they 
contributed  extraneous  water  to  the  normal 
flow  Is  no  reason  why  they  may  not  sell 
their  priorities  and  irrigate  their  land  with 
the  Independmt  water.  The  right  to  protect 
and  i»reserve  th^r  Individual  ownenOilp  In 
property  authorized  them,  when  th^  prior- 
ities were  taken  from  them,  and  they  were 
threatened  with  the  loss  of  their  ranches  and 
crops,  to  procure  water  from  any  Independ- 
ent source,  and  because  they  woe  put  to 
this  additional  labor  and  expemw  to  save 
themselves  Is  no  reason  why  they  should  suf- 
fer the  furtiier  loss  of  tbetr  priorities.  The 
resnU  of  such  a  construction  would  be  dis- 
astrous to  individual  enterprise  and  activity. 
Suppose  an  enterprising  ranchman  takes 
stock  In  a  company  constructing  a  mutual 
reservoir,  and  finds,  when  it  Is  completed, 
that  it  supplies  him  witAi  sufficient  water  to 
Irrigate  his  form.  May  he  not  sell  his  prior- 
ity, or  must  be  pay  a  penalty  for  being  imb- 
Uc  spirited,  and  l<»e  bis  water  rights?  Sup- 
pose, under  the  seepage  statute,  .one  drains 
part  of  bis  own  lands  and  develops  water 
sufficient  to  irrigate  the  remainder,  may  he 
not  sdl  bis  water  right  and  nse  the  develop- 
ed water,  or  must  be,  as  a  penalty  for  re- 
claiming his  land,  lose  bU  water  rightT 
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In  Strickler  t.  Colorado  Springs,  supra, 
the  court  said  that.  If  the  soil  of  one's  farm 
should  wash  away  so  fie  had  no  further  use 
for  the  water,  this  was  no  reason  why  he 
should  also  suffer  tlie  loss  of  his  priority  of 
light  in  and  to  the  use  of  the  water,  and  that 
he  could  sell  tbe  water  right  to  be  used  else- 
where. It  has  also  l>een  held  that  where  one 
has  lost  the  use  of  his  land  from  seepage, 
that  that  is  no  reason  why  he  should  also 
lose  his  water  right,  and  that  he  could 
change  It  to  other  lands  himself,  or  sell  It  to 
another,  who  would  hare  the  right  to  change 
It  to  other  lands. 

Id  King  v.  Ackroyd,  supra,  Kiug's  land  be- 
came so  seeped  that  It  had  no  further  need 
of  Irrigation ;  but  we  held  that  she  did  not 
thereby  lose  her  water  right,  but  could  sell 
the  water  that  was  used  on  the  seeped  land 
to  other  parties  to  be  used  on  their  lands. 
If  the  Eggleston  and  the  feeder  ditch  had 
not  been  built,  the  seepage  they  collected 
never  could  have  l>ecome  a  part  of  the  river 
above  2  and  3  ditches.  This  water  was  not 
an  accretion  that  liad  entered  the  river  sub- 
ject to  the  decree  to  supply  all  the  priorities 
in  their  numerical  order,  but  was  independ- 
ent water  procured  from  an  extraneous 
source,  and  belonged  to  the  owners  who  pro- 
duced it  and  put  it  into  the  river.  Kipley  v. 
Park,  40  Colo.  129,  00  Pac.  75 ;  Platte  Val- 
ley Co.  V.  Buckers,  25  Colo.  77,  53  Pac.  334. 

In  the  Buckers  Case,  supra,  it  is  held, 
where  a  pferty  by  his  own  efforts  and  ex- 
penditures has  Increased  the  flow  of  water 
In  a  natural  stream,  he  is  entitled  to  use  the 
water  to  the  extent  of  the  Increase.  The 
same  principle  Is  again  announced  In  the 
Ripley  Case,  supra,  where  the  court,  through 
Mr.  Justice  Campbell,  In  speaking  of  the 
doctrine  announced  in  the  Backers  Case, 
says:  "We  have  held  tliat  such  contribu- 
tions to  a  natural  stream  belong  to  the  one 
who  made  them." 

Protestants  may  have  acquired  a  vested 
right  In  and  to  the  water  of  the  stream  that 
any  seepage  Into  the  river  below  the  Boles  & 
Mannty  headgate  should  continue  to  supply 
priorities  2  and  3  at  the  old  point  of  di- 
version; but  they  did  not  acquire  a  'vested 
right  In  and  to  the  water  of  the  stream  that 
a  subsequently  acquired  lndei>endent  water 
right  which  augmented  the  normal  flow 
should  become  a  part  of  the  original  decree 
and  supply  2  and  3  priorities.  Neither  did 
they  acquire  a  vested  right  in  and  to  the  wa- 
ter of  the  stream  that  the  senior  priority 
owners  would  not  subsequently  acquire  wa- 
ter from  some  extraneous  source  and  sell 
their  priorities. 

The  seepage  used  by  No.  2  was  of  the  same 
character,  except,  instead  of  emptying  It  In- 
to the  river  above  its  headgate,  it  was  turn- 
ed into  the  ditch  some  distance  below  Its 
headgate.  There  was  no  use  of  putting  the 
water  into  the  river  to  get  It  into  No.  2,  as 
No.  8  had  done,  becatue  the  E^leston  was  on 


the  west  side  and  No.  8  was  on  the  east  side 
of  the  river. 

[8]  4.  Does  the  evidence  sustain  the  find- 
ing of  the  court  that  the  change  was  a  bene* 
fif^  and  not  an  injury,  to  the  vested  rights 
of  others  In  and  to  the  use  of  the  water  of 
the  stream?  A.  The  evidence  on  this  point 
is  too  voluminous  to  more  than  state  Its  gen- 
eral dlect  The  testimony  of  the  water  of- 
ficials who  bad  Investigated  and  studied  the 
conditions  on  the  river  for  a  number  of  years 
was  to  the  effect  that  in  times  of  scarcity 
this  18  feet  of  early  priority  water  could  only 
be  delivered  to  2  and  3  headgates  by  sacri- 
ficing a  great  portion  of  the  40  or  50  feet 
passing  the  Montrose  canal,  as  well  as  the  ac- 
cretions Into  the  river  below  Montrose.  In 
fact,  when  they  attempted  to  do  so  by 
keying  closed  all  the  headgates,  It  practical- 
ly consumed  the  accretions  below  Montrose. 
With  the  water  transferred  Into  the  Mont- 
rose canal,  this  loss  by  sinking  and  evapora- 
tion is  saved  to  the  river.  The  priority  of 
the  Montrose  canat  Is  sc^  late,  and  the  chanc- 
es of  getting  water  in  times  of  scarcity  so 
uncertain,  that  the  business  of  farming  and 
fruit  raising  on  the  mesa  was  retarded  and 
precarious;  but  the  transfer  of  this  early 
water  into  the  canal  increased  the  Irrigated 
acreage  and  the  use  of  flood  waters.  Of  the 
water  used  on  the  mesa,  it  is  estimated  from 
60  to  70  per  cent,  returned  to  the  river  below 
the  dry  bar  and  above  the  mouth  of  Spring 
creek,  and  was  used  by  the  protesting  ditch- 
es, and  none  of  it  was  permitted  to  reach  2 
and  3  headgates.  In  other  words,  the  pro- 
testing ditches  bad  the  use  of  all  the  in- 
creased accretions  into  the  river,  which  were 
greatly  augmented  by  these  transfers.  As 
a  result,  priorities  1%,  4,  5,  6,  7,  and  8  are 
supplied  by  the  return  waters  largely  pro- 
duced from  the  effect  of  the  transfers,  and 
No.  9,  aljove  the  dry  bar,  Is  supplied  by  the 
saving  to  the  river  on  account  of  the  change 
In  the  point  of  diversion.  There  is  evldoice 
that  It  would  take  60  to  70  feet  of  river  wa- 
ter at  the  Montrose  canal  headgate  and  con- 
sume the  accretions  below  Spring  creek  to 
deliver  this  18  feet  into  2  and  3  headgates. 
Whether  this  statement  is  true  or  not,  we 
think  the  evidence  clearly  shows  that  the 
change  in  the  point  of  diversion  is  a  benefit 
to  every  one.  Whatever  accretions  there 
may  be,  if  any,  Into  the  river  between  the 
Boles  ft  Manney  and  No.  2  headgates  are 
so  small  that  they  are  more  than  offset  by 
the  general  benefit 

Crippen  V.  Glasgow,  38  Colo.  105,  87  Pac. 
1073,  was  a  proceeding  to  change  the  point 
of  diversion  of  4  feet  of  priority  water  to  a 
point  further  up  the  stream.  The  lower 
court  found  It  would  require  a  flow  of  14 
feet  in  the  bed  of  the  river  to  deliver  4  feet 
down  the  stream  into  the  headgate  at  the 
original  point  of  diversion,  while  it  would 
only  require  4  feet  from  the;  river  to  deliver 
the  4  feet  iv  the  stream  into  the  canal  at 
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the  new  point  of  diversion;  that  this  sav- 
ing to  the  river  of  11  feet,  together  with  the 
additional  accretions  from  seepage  caused  by 
applying  the  transferred  water  to  the  lands 
nndcr  the  ditch  at  the  new  point  of  diversion, 
was  beneQclal,  and  more  than  compensated 
any  loss  to  the  landowners  between  the  two 
points  of  diversion.  For  this  reason,  It  held 
that  any  vested  tight  of  intervening  appro- 
priators  in  and  to  the  use  of  water  between 
the  new  and  old  points  of  diversion  would 
not  be  Injurionsly  affected  on  account  of  the 
change,  and  the  finding  was  sustained  by 
this  court 

The  Protestants  say  they  have  no  intention 
of  causing  this  waste  by  forcing  these  early 
priorities  down  to  2  and  3;  they  do  not  want 
the  water  to  go  there;  they  want  It  them- 
selves. Viewed  from  this  aspect  of  the  case, 
why  should  protestants,  who  do  not  own 
the  water,  he  given  It  In  preference,  to  pre- 
vent waste,  to  those  who  own  It  and  have 
transferred  It  Into  the  Montrose  canal,  which 
prevents  the  waste?  If  preferences  are  to 
be  shown-  or  given  to  any  one  to  prevent 
waste,  it  would  seem  the  use,  if  It  is  prac- 
ticable, should  be  given  to  the  owner. 

We  are  of  the^  opinion  that  the  finding  of 
the  court,  is  right,  and  Is  sustained  by  the 
evidence. 

Affirmed. 

HUS8EB,  a  J.,  and  GABBBRT,  J„  con- 
cur. 


(B7  Colo.  47). 

MOORB  et  al  T.  ISONSTONB  DITOH 
GO.  «tal. 

(Snpreme  Court  of  Golorado.   April  8,  lftL4.) 

WATEBa  AND  WATKR  GOUBSES  (5  152*)— PBI- 

OBiTiEB— Seepage  Wateb— Judgubnt. 
"Where  the  owner  of  a  priority  io  the  use 
of  a  volume  of  water  of  a  stream,  as  settled  by 
an  adjodication  decree,  diverted  extraneous  and 
seepage  water  into  the  stream  above  his  bead- 
sate  -which  Otherwise  would  not  have  reached 
the  stream,  such  water  belonged  to  such  owner 
Individually,  and  was  not  an  'accretion  belong- 
ing to  the  river  and  controlled  by  the  decree,  and 
hence  such  owner  coold  sell  his  priority  and 
irruate  with  such  extraneous  water,  without  in- 
terfering with  the  vMted  rights  oC  other  owners 
of  priorities. 

WTEd.  Note.— For  other  cases,  see  Waters  and 
ater  Gourses.  Cent,  Dig.  SI  158,  157;  Dec. 
Dig.  I  152.*J  «  . 

Appeal  from  District  Court,  Montrose 
Conn^;  Theron  Steven^  Jndga 

Petition  by  Thomas  M.  Moore  and  others 
for  permission  to  change  the  points  of  diver- 
sion of  priorities  to  the  use  of  water  of  a 
stream.  In  which  the  Ironstone  IMtch  Com- 
pany and  others  were  protestants.  From  a 
decree  denying  the  petition,  petitioners  ap- 
peal.  Reversed,  with  directl(His. 

M.  Falrlamb,  of  Delta,  P.  W.  Heath,  of 
Los  Angeles,  Cal.,  and  Bell,  Catlin  &  Blake, 
of  Montrose,  for  appellants.  S.  S.  Sherman, 
of  Montrose,  and  Milton  R.  Welch  and  R,  M. 
Ix>gan,  both  of  Delta,  for  appellees. 


GARRIGUES,  J.  For  a  statement  of  the 
facts,  see  Ironstone  Ditch  Co.  v.  Ashenfelter 
(No.  6438)  140  Pac  177,  decided  at  this  term. 

This  case  is  Identical  with  Ironstone  EHtch 
Co.  V.  Ashenfelter  (No.  6438).  It  was  tried 
upon  practically  the  same  evidence,  but  be- 
fore another  district  Judge,  who  found  ex- 
actly opposite  to  the  determination  In  No. 
6438,  and  refused  to  permit  the  change  In  the 
point  of  diversion  of  the  same  priority  water 
from  the  same  ditches  into  the  same  canal. 
It  is  manifest  the  court  In  this  case  misap- 
prehended or  misconceived  the  law.  It  found 
the  feeder  ditch  and  the  seepage  water  col- 
lected by  No.  2  below  its  headgate  were  ac- 
cretions belonging  to  the  river,  and  were 
controlled  by  the  decree,  and  not  Independent 
water  rights  belonging  to  the  persons  who 
owned  and  were  using  them.  It  also  over- 
ruled the  finding  of  the  referee  determining 
the  right  and  interest  of  each  petitioner  In 
and  to  the  priority  water  which  he  sought 
to  transfer,  and  refused  to  partition  the 
water  decreed  these  ditches,  or  to  malte  any 
finding  of  the  respective  rights  of  the  peti- 
tioners therein.  This  was  error.  Hallet  t. 
Carpenter,  37  Colo.  30,  86  Pac.  317. 

For  the  reasons  given  in  Ironstone  Ditch 
Co.  V.  Ashenfelter,  supra,  the  case  will  be  re- 
versed and  remanded,  with  directions  to  the 
lower  court  to  determine  the  respective  rights. 
If  any,  of  each  petitioner  In  and  to  the  water 
sought  to  be  transferred,  which  may  be  done 
upon  the  evidence  already  taken,  together 
with  such  additional  evidence  as  the  parties 
may  see  fit  to  introduce,  and  to  then  enter  a 
decree  permitting  the  change  in  the  point  of 
diversion  as  prayed.  In  compliance  with  the 
law  as  announced  in  the  opinion  in  No.  6438, 
supra. 

Reversed. 

MUSSBR,  G.  J.,  and  QABBCRT.  J.,  con- 
cur. 


(57  Ooro.  66) 

STRAUSS  V.  BRIER, 
(Supreme  Court  of  Golorado.   April  8^  1914.) 

1.  Patents  (|  203*  )--CoNTBAcrrs— Actions— 

SUKFICIENCY  OF  EVIDENCE. 

_  In  an  action  for  the  balance  due  under  a 
written  agreement  to  sell  an  interest  in  a  pat- 
ent right,  evidence  held  not  to  show  that  plain- 
tiff ever  bad  an  assignment  of  or  interest  in 
any  patent- 

[Ed.  Note.— For  other  cases,  see  Patents, 
Cent  Dig.  §§  290-294 ;  Dec  Dig.  |  203.*] 

2.  Patents  (8  19&*)— Assignments. 

An  agreement  to  convey  rights,  etc.,  held 
in  a  patent  required  a  conveyance  of  the  pat- 
ent rights,  which,  to  be  valid,  must  be  made  and 
recorded  pursuant  to  Rev.  St.  |  ^98  (U.  S. 
Comp.  St  1901,  p.  3387). 

[Bd.  Note. — For  other  casea,  see  Patents, 
Cent  Dig.  S  278;  Dec  Dig.  S  199.*] 

3.  Patents  (}  203*)  —  Cohtbaois  —  Pebfobu- 
ANCE — Sales. 

Cne  party  to  a  contract  cannot  be  required 
to  perform  and  the  other  party  left  to  perform 
at  bis  option,  so  that  one  suing  for  the  balance 
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due  onder  an  agreement  for  tbe  aale  of  patent 
rights  must  sfaow  a  tender  of  a  conveyance  of 
the  rights  as  agreed  in  order  to  recover. 

(Ed.  Note.— For  other  cases,  see  Patents, 
Gent.  Dig.  {g  Dec  Dig.  S  203.*] 

^  Patents  (|  19fl*)—A8sia»iiBHT— Option. 

An  instrument  providing  that,  in  consider- 
ation of  the  payment  of  a  certain  sum  by  the 

Sarty  of  the  second  part  to  the  party  of  the 
rst  part,  the  party  of  the  first  part  "hereby 

Sxeea"  to  deliver  to  the  second  party  all  of 
s  rights  to  the  use  of  a  certain  patent,  and 
"does  hereby  grant  and  convey"  such  rights, 
was  a  mere  option;  the  second  party  not  ex- 
pressly or  impliedly  agreelns  to  buy  or  pay  for 
the  patent  rights. 

[Ed.  Note.— For  oUier  cases,  see  Patents, 
Cent  Dig.  H  279-280:  Dee.  Dig.  |  m«] 

6.  Contracts  (J  10*)— Mutdalitt  of  Obli- 
gation. 

To  make  a  contract  of  sale  enforceable, 
the  obligations  mast  be  mutual,  and  the  cove- 
nant to  convey  and  the  covenant  to  pay  are  de- 
pendent obligationa. 

I£d.  Note.— For  other  cnses,  see  Contracts, 
Cent  Dig.  H  21-10;  Dec  Dig.  1 10.*] 

Error  to  District  Coort,  Clt:^  and  County 
of  Denver ;  Greeley  W.  Wfaitford,  Judge. 

Action  by  Paine  Brier  against  I.  A.  Straass. 
Jndgnaoit  for  plaintiff,  and  defendant  brings 
error.  Reversed,  wltb  directions  to  enter 
judgment  for  plaintiff  for  a  less  amount 

B.  G.  HUllard  and  J.  B.  Allphin,  botb  of 
Denver,  for  plalntitT  in  error.  Gall  LangliHn, 
of  Denver,  tor  defendant  In  error. 

SGOCT,  J.  The  complaint  in  tlila  case  al- 
lseed, as  a  first  cause  of  action,  a  balance 
due  on  a  written  agreement  for  the  sale  of 
an  interest  in  a  patoit  right;  coveidnff-  the 
territory  of  the  state  of  Colcwado.  It  seems 
nec^Hary,  to  a  prop»  understanding  of  this 
matter,  that  this  agreement  should  be  set  out 
In  full,  and  it  is  as  foUows:  "Wltnessetb, 
that,  for  and  In  condderation  of  the  sum  of 
ten  C$10*O(O  dollars  paid  to  the  party  of  the 
first  part  the  party  of  the  second  part 
the  receipt  of  which  is  hereby  a^owledged, 
and  for  the  payment  of  one  thousand  nine 
hundred  and  ninety  (f]^990.00)  dollara,  to  be 
paid  to  the  party  (MC  the  first  part  as  follows: 
nine  hundred  and  ninety  <|800.00)  dollars  on 
or  before  three  months  from  the  date  of  this 
contract;  «nd  the  balance  of  one  thousand 
^,000.00)  df^ars  on  or  b^ore  six  (6)  months 
from  the  date  of  this  contract,  the  parly  of 
the  first  part  hereby  agrees  to  deliver  to  tbe 
party  of  Uie  second  part,  free  and  clear  of 
all  incumbrance  wfaatsoevefi  all  of  the  right, 
title,  and  interest  in  and  to  the  state  of  Colo- 
rado, for  the  use  of  the  Day's  BesiUent  Tire 
Filler,  and  does  hereby  grant  and  convey  to 
tbe  party  of  the  second  part  his  rights,  priv- 
ileges, and  benefits  which  he,  the  party  of 
the  first  part,  now  hold%  and  the  party  of 
tbe  first  part  herein  guarantees  and  warrants 
unto  the  party  of  the  second  part  that  he 
will  d^end  the  party  of  the  second  part  in 
his  rights  to  the  state  in  every  way  against 
all  persons  legally  claiming,  or  to  claim,  the 


same,  and  the  said  party  of  the  first  part 
hereby  agrees  to  deliver  over  to  the  said  par^ 
ty  of  the  second  part  all  the  rights,  benefits, 
titles,  and  grants,  and  conveyances  in  and  to 
the  said  state  for  the  use  and  control  of  the 
said  par^  of  the  second  part,  the  Day's  BesU- 
lent  Tire  E^Uer  upon  the  final  payment  of 
tbe  amount  stated  in  this  contract,  on  or  be- 
fore the  time  specified;,  that  time  shall  be 
the  essence  of  this  contract,  and.  In  case  0» 
party  of  the  second  part  foils  to  make  pay- 
ment as  above  stated,  then  this  contract 
shall  be  null  and  void.  This  contract  Is  made 
in  duplicate^  eadi  party  holding  a  copy  of 
tbe  same.  Par^  of  the  flist  part  certifies 
that  he  has  full  r^t  to  sell  the  above,  and 
this  contract  shall  be  binding  upon  the  heirs, 
executon,  administrators,  assigns,  and  sue* 
cessors  of  and  to  tiie  parties  hereto." 

The  complaint  further  claims,  under  a  eeo* 
ond  and  third  cause  of  action,  respectively, 
tbe  amount  of  $M  f or  merchandise  and  $3S 
for  rent  A  demurrer  to  the  first  cause  was 
overruled,  and  the  defendant  answered,  de> 
nylng  goierally  the  allegations  of  the  com- 
plaint, except  the  execution  of  th6  contract 
and  the  payments  made  thereunder,  and  de* 
Dying  Uiat  the  allegations  in  the  first  cause 
of  actioa  were  soffldent  in  law  to  constitute 
a  cause  of  action  against  defen^nt  The 
answer  farther  alleles  that  the  written  agree- 
ment  liad  been  modified  on  the  a6tfa  day  of 
November,  IftU),  by  a  reduction  In  the  amount 
to  be  paid  thereundor,  and  at  a  time  prior  to 
the  maturi^  ot  tite  alibied  obligation  undw 
the  written  i^reemen^  and  which  will  here- 
inafter be  more  particularly  r^erred  to. 

The  court  found  tm  the  plaintiff,  and  no- 
dered  jndgmoit  in  the  sum  of  I70S.00:  This 
indnded  the  stun  of  927  found  to  be  due  for 
merchandise,  and  the  sum  of  |80  fbr  rent,  un- 
der the  second  and  third  causes  of  action. 

It  appears  tiiat  on  the  2601  day  of  Novem- 
ber, 1010,  there  had  been  paid  by  the  dtfted- 
ant  below,  on  the  written  agreement,  tlrar  sum 
of  $1,000;  leaving  a  balance  unpaid  In  Uie 
sum  of  $lfiOO,  which,  nndtt  the  agreonent, 
was  payable  on  tiie  6th  day  of  January,  1911, 
following.  On  the  former  date,  Brier,  the 
plaintiff,  being  pressed  fOr  money  fbr  imme- 
diate use,  proposed  that.  If  Btranss,  the  de- 
fendant, would  pay  him  $600  In  ash,  and 
pay  a  certain  account  vAilch  Brier  owed  to 
the  firm  of  Strauss,  tSien  estimated  to  be 
about  $100,  he  would  settle  the  matter  In 
fnlL  It  was  finally  agreed  betwe«i  th«a 
that  Strauss  should  pay  ^tOO  In  cash,  whldi 
he  then  did,  and  diould  pay  the  remaining 
$300  lata-,  and  that  he  should.  In  addition, 
settle  the  Brier  account  with  the  Ann  of 
Stranss.  Brier  contoids  that  the  additional 
$300  was  to  be  paid  the  following  week; 
while  Strauss,  corroborated  by  aOutr  wit- 
nesses, says  he  was  to  pay  the  additional  $300 
Just  as  soon  as  he  pceslbly  could,  whltih  he 
was  to  try  to  do  by  the  25th  of  December 
following.   It  farther  appears  that  Strauss 
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went  to  California  some  time  after  this,  and 
returned  on  the  3d  day  of  February,  1911, 
and  on  that  day  paid  Brier  an  additional 
9100.  This  was  credited  to  Brier  on  the 
written  contract,  bnt  it  was  clearly  intended 
by  Strauss  to  be  paid  on  tlie  later  agreem»it 
Ijiter  on,  and  before  tbia  suit  was  Instituted, 
Strauss  tendered  to  Brier  $200,  together  with 
a  satisfaction  of  the  Brier  account  with  the 
Strauss  firm,  as  full  satisfaction  of  their 
diCEereuces,  and  repeated  the  tender  on  the 
18tb  day  of  February,  before  tlie  suit  was 
Instituted,  and  which  was  both  times  re- 
fused. 

The  contention  of  counsel  for  Brier  is  that, 
Strauss  having  failed  to  pay  the  additional 
$300  within  the  time  he  says  It  was  agreed 
to  be  paid,  such  agreement  is  now  void,  and 
the  written  agreement  is  In  full  force  and  ef~ 
feet,  and  that  therefore  Brier  is  entitled  to 
recover  the  amount  named  in  the  latter. 
However,  under  the  view  we  talce  of  the 
written  agreement  and  of  the  later  agree- 
ment, Brier  is  not  entitled  to  recover  upon 
either;  therefore  It  is  not  necessary  to  con- 
aider  the  matter  of  the  later  agreement 
Nothing  is  plainer  than  that  the  parties  en- 
tered into  an  agreement  In  this  respect,  and 
that  one  of  the  considerations  therefor  was 
an  immediate  cash  payment,  at  a  time  when 
no  payments  were  due.  That  Strauss  acted 
in  enUre  good  faith  in  his  efforts  to  comply 
with  the  terms  of  the  later  agreement,  as  he 
and  his  witnesses  testify,  is  clear.  It  is  like- 
wise plain  that  this  action  Is  brought  in  a 
spirit  of  bad  faith,  is  sought  to  be  sustained 
upon  technicality,  and.  If  it  may  be  sustain- 
ed at  all,  must  rest  upon  the  testimony  of 
plalnttif,  overwhelmingly  outweighed  by  that 
of  other  witnesses.  Defendant  denies  the 
Tight  of  the  plaintiff  below  to  recover  under 
the  0r8t  cause  of  action;  that  Is  to  say,  un- 
der the  written  contract,  either  in  Its  orig- 
inal form,  or  as  amended  by  the  change  in 
the  time  and  amounts  by  the  subsequent 
agreement  This  question  was  raised  In  the 
court  below  by  a  motion  for  Judgment  on  the 
pleadings  as  to  such  cause  of  actloni  and  al- 
so by  a  motion  for  nonsuit 

It  aK>ear8  that  the  thing  agreed  to  be  sold 
under  the  contract,  and  referred  to  therein 
as  "Day's  Resilient  Tire  Filler,"  was  an  al- 
lied right,  under  United  States  patent  for 
some  sort  of  process  to  be  used  In  connec- 
tion with  auto  tires.  The  plaintiff,  Brier, 
testified  that  at  the  time  of  the  agree- 
ment one  Day,  who  lived  in  the  state  of 
Texas,  had  applied  to  the  government  for  a 
patent  on  this  process;  that  at  the  time  of 
the  agreement  here  involved,  he  had  some 
sort  of  a  written  contract  with  Day,  to  the 
efTect  that  In  case  Day  should  be  granted  a 
patent  be  would  sell  to  Brier  the  rights 
thereunder  for  the  state  of  Colorado,  with 
immediate  permission  to  Brier  to  use  the  pro- 
cess, which  he  was  then  using,  within  this 
state.  He  further  testified  that  he  had  not 
delivered  or  assigned  this  agreement  to  de- 


fendant Strauss;  also  that  he  had  lost  it 
about  a  year  before  the  trial;  did  not  know 
where  it  was;  had  not  requested  either  a 
new  agreement  or  a  copy  of  the  original  from 
Day;  further,  that  Day  had  written  him  to 
the-  effect  that  a  patent  had  been  granted, 
but  he  had  not  made  to  Brier  an  assignment 
of  any  r^hts  under  any  such  patent  and 
that  he  (Brier)  had  no  pergonal  knowledge  of 
the  Issuance  of  a  patent 

[1]  It  is  clear  from  Brier's  testimony  tliat 
neither  at  the  time  of  the  agreement  sued 
Qu,  nor  at  any  time  since,  has  he  ever  tiad 
ah  assignment  of  any  such  patent  a&d  that 
the  letter  from  Day  was  bis  only  Informa- 
tion that  a  patent  had  been  granted.  Hence 
at  no  time  lias  he  ever  been  in  a  position  to 
deliver  to  Strauss  an  assignment  of  a  patent 
for  the  process,  which  is  the  very  thing  he 
contracted  to  sell.  Nor  has  he  ever  made 
the  slightest  effort  to  comply  with  the  agree- 
ment upon  which  he  has  now  received  $1,400 
In  money,  and  recovered  judgment  in  this 
case  for  $600  additional,  wltb  interest  there- 
on. The  value  of  a  patent  for  an  invention 
rests  solely  on  the  right  of  the  inventor  to 
exclude  others  from  making,  using,  or  sell- 
ing his  Invention.  To  protect  the  inventor 
and  those  holding  under  him.  Congress  has 
enacted  a  statute  providing  for  an  exclusive 
method  for  making  asslgnmeats  of  patents, 
or  any  Interests  therein.  Section  4^,  Re- 
vised Statutes  of  the  United  States  (U.  S. 
Comp.  St  1901,  p.  3387),  provides:  "Etery 
patent  or  any  interest  therein  shall  be  as- 
signable in  law,  by  an  instrument  in  writing; 
and  the  patentee  or  his  assigns  or  legal  rep- 
resentatives may,  in  like  manner,  grant  and 
convey  an  exclusive  right  under  his  patent 
to  the  whole  or  any  specified  part  of  the 
United  States,  An  assignment,  grant  or  con- 
veyance shall  be  void  as  against  any  subse- 
quent purchaser  or  mortgagee  for  a  valuable 
consideration,  without  notice,  unless  it  is 
recorded  in  the  Patent  Office  within  three 
months  from  the  date  thereof." 

It  does  not  appear  In  this  case  that  Brier 
has  ever  had  a  written  assignment  of  patent; 
or  that  any  such  written  assignment  to  him 
has  ever  been  made  or  recorded,  as  provided 
by  the  statute;  or  that  he  is  in  a  position  to 
secure  and  deliver  to  Strauss  a  valid  assign- 
ment; or  that  he  has  made  any  effort  to  se- 
cure, deliver,  or  tender  to  Strauss  such  as- 
signment which  he  clearly  contracted  to  de- 
liver, free  and  clear  of  incumbrance,  and 
which  he  warranted  to  defend  as  against  the 
legal  claims  of  all  other  persons.  So  that  In 
fact  Strauss  Is  not  in  possession  of  any  legal 
or  valuable  right  in  connection  with  such  al- 
leged patent  that  may  not  actually  belong  to 
any  other  person.  Nor  does  it  appear  that  It 
is  possible^  by  action  at  law  or  otherwise, 
for  Strauss  to  compel  a  performance  of  tlie 
contract 

[2]  Counsel  for  defendant  in  error  con- 
tends that  by  the  clause  in  the  agreement 
"and  does  hereby  grant  and  convey  to  ttie' 


Digitized  by  Google 


186 


140  PACIFIC 


RBFORTER 


(Cola 


party  of  tSie  second  i>art  his  rights,  privileges, 
and  benefits  which  he  *  *  *  now  holds" 
constitutes  the  only  conveyance  contempla- 
ted. If  Brier  bad  any  r^hts,  benefits,  or 
privileges^  at  fbe  time,  it  was  only  the  per- 
sonal permission  of  Day  to  use  the  unpatent- 
ed process,  and  an  agreement  to  assign  an 
Interest  In  the  patent  in  the  event  of  its  is- 
sue, covering  the  state  of  Colorado.  If  this 
language  be  said  to  refer  to  a  government 
patent,  th^  tbe  assignment,  to  be  valid,  must 
be  made  and  recorded  as  provided  by  the 
statute.  The  contract  to  sell,  in  question, 
clearly  required  a  valid  conveyance,  and  a 
valid  conveyance  in  such  case  must  neces- 
sarily be  in  writing.  There  can  be  no  valid 
existing  conveyance  until  It  is  recorded  in 
the  patent  office.  It  Is  therefore  the  clear 
duty,  and  in  this  case  a  necessary  prerequi- 
site to  the  bringing  of  the  suit,  if  the  action 
migbt  otherwise  be  maintained,  that  the 
plaintiff  should  have  tendered  such  a  convey- 
ance. 

[3]  The  defendant  cannot  be  required  to 
perform  his  part,  and  the  plalntitt  be  per- 
mitted to  perform  or  not,  at  his  own  will. 
In  Gilpin  V.  Watts,  1  Colo.  479,  It  was  said 
(pages  482.  483):  "It  to  true  that  the  bill 
contains  an  offer  to  produce,  subject  to  the 
order  of  the  court,  the  conveyance  which,  it 
is  averred,  complainant  had  before  tendered 
to  the  defendant;  but  there  Is  nothing  to 
show  that  such  conveyance  was,  in  fact,  ever 
brought  into  court  or  delivered  to  any  officer 
of  court;  and,  the  original  cause  being  de- 
termined by  the  final  decree,  it  appears  to 
us  doubtful  whether  the  defendant  has  any 
remedy  to  compel  its  production.  The  decree 
ou^t  to  be  a  final  determlnatloit  of  the 
whole  controversy,  so  far  as  the  case-made 
warrants.  The  purchaser  ought  not  to  be  re- 
quired to  pay  the  purcbase  money,  and  then 
resort  to  his  motion  or  bill  of  review,  or  oth- 
er process,  if  there  be  any  effectual  to  thto 
end,  to  secure  a  conveyance." 

[4]  But  the  contract  at  best  Is  a  mere  op- 
tion. It  contains  no  express  or  Implied 
agreement  on  the  part  of  Strauss  to  buy,  nor 
to  pay  for,  the  patent  right 

[i]  To  make  a  contract  of  sale  enforceable, 
there  must  be  mutual  obligations,  and  in  snch 
a  case  the  covenant  to  convey  and  the  cove- 
nant to  pay  are  dependent  obligations;  eadi 
is  a  condition  precedent  to  the  other.  Hoag- 
land  V.  Murray,  53  Colo.  SO.  123  Pac.  664. 

In  this  case,  and  for  these  reasons,  the 
plaintiff  is  not  entitled  to  recover  under  the 
agreement  as  originally  made  or  as  amended. 
The  record  discloses  no  equities  In  favor  of 
the  defendant  in  error. .  Indeed,  the  trans- 
action upon  his  part  may  well  be  character- 
ized in  harsher  terms.  The  Judgment  upon 
the  two  Items  under  the  second  and  third 
causes  of  action  was  upon  different  and  In- 
dependent transactions. 

The  judgment  to  reversed,  with  Instruc- 
tions  to  enter  a  Judgment  In  &vor  of  the 


plaintiff  below  in  the  sum  of  $63,  the  amount 
found  to  be  due  for  merchandtoe  and  rent, 
and  to  tax  tbe  coste  of  tbe  proceeding  to  the 
plaintiff. 

MUSSER,  a  J.,  and  GABRIGUES,  J.,  con- 
curring. 

'  (67  Colo.  148) 

BROMLEY  V.  HALLOCK. 

(Supreme  Court  of  Colorado.    April  6,  1914.) 

Elections  (|  180*)— Ballots— Expbessios  op 
Choice. 

Under  Rev.  St  1908,  {  2236,  providing  that 
when  tbe  name  of  a  party  is  written  in  tbe 
blank  space  at  tbe  head  of  a  ballot  in  tbe  furm 
"I  hereby  vote  a  straight  •  *  *  ticket,  ex- 
cept where  I  liave  marked  opposite  tbe  name 
uf  some  otber  candidate,"  It  shall  be  counted 
for  all  tbe  oominees  on  said  ticket,  except  fur 
any  office  where  a  mark  has  been  made  opposite 
the  name  of  a  candidate  of  another  party  there- 
for, there  being  on  tbe  ballot  the  tickets  of  the 
"Democratic,"  "Republican,"  "Progressive," 
"Roosevelt,"  and  "BiUl  Moose"  parties,  a  ballot, 
on  which  in  said  blank  space  is  written  either 
"Progressive.  Bull  Moose,"  "Progressive, 
Roosevdt,  Bull  Moose,"  "Progressive,  Roose- 
velt," or  "Roosevelt,  Progressive/'  is  to  be 
counted  for  a  candidate  on  the  "Progressive" 
ticket  for  an  office  for  which  there  is  no  candi- 
date on  tbe  "Roosevelt"  or  "Bah  Moose"  tick- 
ets; there  being  no  mark  against  the  name  of 
any  other  eandioate  for  the  office. 

[Eld.  Note. — For  other  cases,  see  Elections. 
Cent  Dig.  H  151-16S,  1S7;  Dec.  Dig.  1 180.*] 

En  Banc.  Error  to  Chaffee  Oonnly  Court : 
Joseph  Newitt,  Judge. 

Election  contest  by  J.  W.  Hallock  against 
Frederick  A.  Bromley.  Judgment  for  cou- 
testent,  and  contestee  brings  error.  Revers- 
ed and  remanded,  with  Instructions. 

Gilbert  A.  Walker,  of  Buena  Vista,  and 
George  D.  Williams,  of  Sallda,  for  plaintiff 
in  error.   Wallace  Schoolfleld,  of  Sallda,  for 

defendant  in  error. 

HILL,  J.  At  the  November,  1912,  elecUoii, 
the  parties  to  this  action  were  rival  candi- 
dates for  tbe  office  of  county  clerk  and  re- 
corder of  Chaffee  coun^.  Mr.  Hallock  was 
tbe  regular  Democratic  nominee.  Mr.  Brom- 
ley was  the  regular  nominee  of  the  Republi- 
can party,  also  of  the  Progressive  party.  On 
the  face  of  the  returns  Mr.  Bromley  was 
elected  by  a  majority  of  13.  Mr.  Hallock  In- 
stituted this  contest.  Issues  were  Joined, 
end  upon  final  trial  a  decree  was  entered 
awarding  tbe  office  to  Mr.  Hallock.  Tbe 
court,  on  recount,  declared  hto  majority  to 
be  26.  Mr.  Bromley  tvosecutes  thto  writ  of 
error. 

In  addition  to  the  Democratic,  Republican, 
and  Progressive  parties,  who  had  candidates 
for  presidentiai  electors.  United  States  sena- 
tors, congressmen,  state,  district  and  local 
county  ofilces,  except  tbe  Progressive  party 
had  no  candidate  for  representative  for  Chaf- 
fee county,  or  for  county  treasurer,  county 
judge,  or  county  surveyor,  the  ballots  dis- 
pose that  there  were  also  thereon  the  uom- 
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of  what  was  called  the  Boosevelt  and 
the  Ball  Moose  parties,  each  of  which  bad 
candidates  for  presidential  electors,  United 
States  senators,  congressmen,  and  state  of- 
fices, but  which  parties  had  no  district  or  lo- 
cal county  candidates  upon  the  ballot,  also 
that  the  Bull  Moose  had  no  candidate  for 
Congress  for  the  second  district  Otherwise, 
the  caudidatea  of  the  Bull  Moose  party,  as 
well  as  those  upon  the  Boosevelt  ticket  for 
United  States  senator,  congressmen,  and 
state  offices,  were  identical  with  the  candi- 
dates for  those  offices  on  the  Progressive 
ticket,  so  that  in  so  far  as  the  Boosevelt  and 
Bull  Moose  parties  bad  candidates  for  any 
office,  they  were  Identical-  with  each  other, 
and  were  also  Identical  with  the  candidates 
of  the  Progressive  party  for  such  offices. 
Stated  differently,  every  candidate  for  any 
office  upon  the  Bull  Moose  ticket  was  also  a 
candidate  for  the  same  office  on  the  Boose- 
velt and  Progressive  party  tickets,  and  ev- 
ery Roosevelt  party  candidate  on  the  ticket 
was  also  a  candidate  for  the  same  office  on 
the  BuU  Moose  and  Progressive  tickets,  ex- 
cepting only  that  one  McLain  was  the  nom- 
inee of  the  Progressive  and  Boosevelt  party 
tOT  congressnun  from  the  second  district,  but 
was  not  the  nominee  of  the  Bull  Moose  par- 
ty for  such  office;  It  having  no  candidate 
for  Congress  for  the  second  district. 

Upon  recount  the  court  found,  which  find- 
ing is  snstalned  by  the  evidence,  that  In  the^ 
blank  space  provided  for  the  writing  in  of 
the  name  of  a  political  party,  there  were  9 
ballots  which  had  the  words  written  In  this 
space  "Progressive,  Bull  Moose,"  15  with  the 
words  "Progressive,  Boosevelt,  Bull  Moose," 
7  "Progressive,  Boosevelt,"  and  2  "Boosevelt, 
ProgresslTe,"  and  that  none  of  these  ballots 
bad  any  cross  mark,  defective  or  otherwise, 
opposite  or  near  the  name  of  any  candidate 
for  the  office  of  county  clerk  and  .recorder. 
Upon  this  finding  the  court  held  that  thw 
ballots  did  not  disclose  any  Intendment  by 
either  or  any  of  the  electors  casting  them  to 
vote  for  the  contestee,  and  declined  to  count 
them  for  him.  In  tliis  the  trial  court  erred. 

Mr.  Bromley  was  the  candidate  upon  the 
Progressive  ticket  Wherever  there  were  any 
candidates  upon  the  Bull  Moose  or  Roosevelt 
tickets  for  any  office,  they  w&k  tbe  same  as 
on  the  ProgreBslve ;  the  only  difference  be* 
ing  Uiat  while  the  n^resslve  party  had  can- 
didates for  all  national  and  state,  and  nearly 
all  district  and  local  county  offices,  the  oth- 
er two  did  not  have  any  candidates  for  dis- 
trict or  local  county  offices,  or  Uie  Bull  Moose 
a  candidate  for  congressman  In  the  second 
district 

Section  2236.  Revised  Statutes  1908,  In 
part  readsr  "That  across  the  bead  of  the  bal- 
lot and  Just  above  the  lists  of  nominations, 
shall  be  printed  the  words:  *I  hereby  vote  a 
straight  *  *  *  ticket,  except  where  I 
have  marked  opposite  the  name  of  some  oth- 
er candidate,*  and  any  voter  desiring  to  vote 
fl  straight  ticket  may  write  within  the  blank 


space  above  provided  for,  the  name  of  the 
party  whose  ticket  he  may  wish  to  vote,  and 
any  ballot  so  cast  shall  be  counted  for  all  the 
nominees  upon  said  ticket,  except  when  the 
voter  has  marked  opposite  the  name  or  names 
of  any  Individual  candidate  of  some  other 
party,  which  individual  marks  opposite  such 
Individual  candidate  shall  count  for  them, 
qpd  shall  not  be  counted  for  the  candidates 
for  the  same  office  upon  the  ticket  whose 
party  name  the  voter  has  so  filled  In  the 
blank  at  the  head  of  the  ttcket" 

Section  2265  In  part  reads:  "If  a  voter 
marks  In  Ink  more  names  than  there  are  per- 
sons to  be  elected  to  an  office,  or  if,  for  any 
reason,  It  Is  Impossible  to  determine  the 
choice  of  any  voter  for  any  office  to  be  filled, 
his  ballot  shall  not  be  counted  for  such  office. 
Provided,  however,  a  defective  or  an  incom- 
plete cross  marked  on  any  ballot  in  Ink,  In 
a  proper  place,  shall  be  counted  if  there  be 
no  other  mark  or  cross  in  Ink  on  such  ballot 
Indicating  an  Intention  to  vote  for  some  per- 
son or  persons  or  set  of  nominations,  other 
than  those  indicated  by  the  first  mentioned 
defective  cross  or  mark,  and  where  a  cross  is 
marked  In  ink  against  a  device  indicating  a 
vote  for  the  entire  set  of  candidates,  and  also 
another  cross  In  Ink  against  one  or  more 
names  in  another  list  such  ballot  shall  only 
be  held  Invalid  as  to  any  office  so  doubly 
marked." 

Section  2266  following  reads:  *'If  an  imper- 
fect cross  or  mark  be  found  near  the  name  of 
a  candidate  in  Ink,  which  mark  appears  to 
have  been  made  with  Intent  to  designate  the 
candidate  so  marked  as  the  one  voted  tOr, 
such  ballot  shall  not  be  rejected,  If  the  In- 
tent of  the  voter  to  deid^te  the  person 
for  whom  he  intended  to  vote  can  be  reason- 
ably gathered  tlier^rom;  provided,  that  If 
marks  placed  opposite  the  names  of  individu- 
al candidates  sball  work  to  a  complete  ex- 
clnidon  of  the  candidates  of  the  party,  the 
designation  of  which  has  been  written  in  at 
the  top  of  tlie  ballot,  and  the' Intention  of  the 
voter  Is  dear.  It  shall  not  be  necessary  to 
strike  ont  the  names  of  the  candidates 
against  whom  It  Is  desired  to  vote." 

These  sections  were  all  in  fbrce-at  the  time 
of  this  election  and  contain  the  only  express 
provlirionB  in  our  election  laws  as  to  what 
constitutes  a  defectlTe  liallot  so  that  the  same 
sball  not  be  counted,  ^niey  do  not  include 
one  like  those  under  consideration.  'TIS 
true  that  an  elector.  In  order  to  properly 
express  his  choice,  must  do  so  substantial^ 
in  the  manner  provided  by  statute.  Tonng  t. 
Simpson,  21  Cola  460,  42  Pac.  666,  52  Am. 
St  Rep.  264;  Heiskell  Landmm,  23  Colo. 
66,  46  Pac.  120;  Rhode  t.  Stdnmets,  25  Colo. 
30S,  65  Pac.  814 ;  Wiley  T.  McDowell,  133  Pac. 
757;  Whlttam  v.  Zahorik,  01  Iowa,  23,  59 
N.  W.  67,  61  Am.  St  Rep.  317;  ValUer  v. 
Brakke.  7  S.  D.  343,  64  N.  W.  180.  It  appears 
to  us  that  this  requirement  was  complied 
with  by  the  electors  casting  these  ballots. 
The  plaintiff  in  error  was  the  candidate  upon 
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the  Pr<^resslTe  ticket ;  he  was  also  upon  the 
Republican  ticket  When  these  voters  wrote 
in  the  word  "ProgreasiTe,"  they  indicated 
their  Intention  to  vote  for  ali  the  candidates 
upon  that  ticket,  unless  they  performed  some 
act  otherwise  which  tended  to  defeat  or 
neutralize  such  intration.  The  way  provided 
by  statute  to  have  annulled  this  expressed 
intention,  as  against  any  candidate  for  whom 
they  did  not  desire  to  vote,  was  to  make  tt 
cross  mark  opposite  the  name  of  his  oppo- 
nent, and  if  tvro  or  more  were  running  for 
offices  of  the  same  name,  to  run  a  line 
through  the  name  of  the  party  for  whom 
they  did  not  desire  to  vote ;  neither  was  done. 
Other  methods  which  might  have  this  effect 
need  not  be  considered;  they  are  not  In- 
volved. The  fact  that  the  electors  in  some 
instances  followed  and  in  others  preceded 
Mr.  Bromley's  party  name  with  the  Inser- 
tion of  the  words  "Bull  Moose"  or  "Roose- 
Telt,"  or  either  or  both  of  them,  did  not,  under 
the  circumstances  above  disclosed.  In  any  man- 
ner tend  to  contradict  or  neutralize  the  In- 
tention of  the  voter  In  voting  for  Mr.  Brom- 
ley. This  Is  readily  apparent  for  the  rea- 
son, among  others,  that  if  these  ballots  were 
counted  for  all  the  candidates  whose  party 
names  were  written  in  at  the  top,  it  would 
not  disclose  any  Intention  to  vote  for  any 
one  not  on  the  Progressive  ticket,  as  there 
was  no  one  on  either  of  the  other  tickets  wiio 
was  not  on  the  Progressive.  The  voter  hav- 
ing substantially  compiled  with  the  law,  and 
his  intention  thus  given  not  being  In  confilct 
with  any  other  expression  to  be  gathered 
from  the  ballot.  It  must  be  given  effect  as 
expressed ;  and,  when  thus  applied,  Mr. 
Bromley  Is  entitled  to  these  votes,  as  he 
was  the  only  candidate  for  this  office  on  any 
of  these  tickets,  and  the  only  one  for  whom 
they  could  have  been  Intended. 

In  Nicholls  V.  Barriek,  27  Colo.  432,  62 
Pac.  202,  Mr.  Micbolls  was  the  candidate  of 
the  Republican  party  for  sheriff,  and  Mr. 
Barriek  was  the  candidate  of  the  People's, 
Silver  RepnbUcan,  Teller  Sliver  RepubUcan, 
Democratic,  and  Populist  parties.  It  was 
shown  that  these  last-named  several  politi- 
cal parties  had  united  upon  the  same  ticket, 
each  filling  the  ticket  under  its  distinctive 
party  name;  that  the  ticket  was  generally 
spoken  of  by  newspapers  and  the  people  as 
the  fusion  ticket,  and  that  the  only  opposi- 
tion ticket  was  the  Republican.  On  43  bal- 
lots each  voter  had  written  In  the  blank 
space  provided  the  word  "Fusion."  When 
thus  filled  out  they  read,  "I  hereby  vote  a 
straight  Fusion  ticket"  It  was  held  that 
these  ballots  clearly  showed  the  Intent  of  the 
voter,  and  should  be  counted  for  the  candi- 
date on  the  combined  tickets  of  these  several 
parties;  that  they  were  substantially  marked 
as  the  law  requires  sufficient  to  Justify  their 
being  counted.  The  principles  tliere  an- 
nounced are  q>edally  applicable  to  the  fttcta 


here.  The  electors  casting  these  ballots  come 
much  nearer  in  complying  literally  with  the 
statute  than  those  whose  ballots  were  under 
consideration  in  the  former  case,  and'  their 
Intention,  not  having  been  neutralized  in  any 
respect  when  applied  to  this  office,  must  he 
given  effect  as  expressed. 

The  case  of  Wiley  v.  H^>owell,  supra;  does 
not  support  the  position  of  the  defendant  In 
error;  to  the  contrary,  its  record  discloses 
that  McDowell  was  the  candidate  upon  the 
Republican  and  Progressive  tickets  only,  and 
that  he  was  given  the  benefit  of  all  ballots 
which  had  ^ther  of  these  party  names  writ- 
ten in  at  the  head.  He  also  contended  that 
there  should  be  counted  for  him  the  ballots 
which  had  the  words  "Bull  Moose"  or  "Roose- 
velt" only  written  In  at  the  head  of  the  tick- 
et although  he  was  not  on  either  of  such 
tickets,  but  relied  solely  upon  evidence  ali- 
unde to  establish  that  they  were  Intended 
for  him.  This  court  refused  to  adopt  his 
theory  for  the  reasons  stated  In  the  opinion. 

When  those  33  ballots  are  added  to  Mr, 
Bromley's  total,  it  gives  him  a  majority, 
even  though  all  other  contentions  were  decid- 
ed against  him ;  this  makes  it  unnecessary  to 
consider  them. 

The  Judgment  is  reversed,  and  the  cause  re- 
manded, with  Instructions  to  dismiss  the  ac- 
tion at  the  costs  of  the  defendant  in  error. 

Reversed,  with  instmctlona 

SCOTT,  J„  not  partidpattns. 


(67  Colo.  48) 
ERBAtJGH  V.  PEOPLE. 

(Supreme  Court  of  Colorado.    April  6,  1914.) 

1.  Cbiminai,  Law  (f  UIiO*) —Appeal  — Re- 
view —  REmsAL  OP  Change  op  Vend*  — 
Pbbjudiok  of  Inhabitants. 

The  question  of  prejudice  of  the  inhabit- 
ants, on  which  change  of  venue  is  asked,  be- 
ing triable  to  the  court,  and  resting  in  its  dis- 
cretion, its  denial  will  not  be  disturbed,  except 
for  abuse  of  discretion. 

[Ed.  Note.— For  otlier  cases,  see  Criminal 
Law,  Cent  Dig.  |  3044;  Dec.  Dig.  }  1150.*] 

2.  Cbiidnal  Law  (5  137*)— Change  op  Ven- 
tfE  —  Pbejumce  op  Jodge  — Heaeino  and 
Dktbbmination. 

The  questions  of  law,  on  application  of  a 
defendant  m  a  criminal  case  for  caange  of  ven- 
ue for  prejudice  of  the  judge,  going:  to  the  snt- 
ficiency  of  the  complaint  against  tne  judge  and 
the  affidavits  in  support  thereof,  in  form  and 
substance,  the  judge  baa  jurisdictioo  to  bear 
and  determine;  but,  these  being  sufficient  bs 
cannot  try  the  question  of  fact,  of  bis  prejudice, 
but  has  jurisdiction  only  to  grant  the' change: 
Rev.  St.  1906,  §{  6963.  6084,  rektlve  thereto, 
being  mandatory. 

[Ed.  Mote.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  }  253 ;  Dec.  Dig.  S  137.*] 

3.  Cbiminal  Law  {J  1144*)— Appeal— Pee- 
sDMPTiON— Waives  op  Objections. 

Objections  that  the  petition  for  change  of 
venue  was  not  filed  till  the  morning  of  the  trial, 
and  that  the  district  attorney  was  not  served 
with  notice,  will  be  presumed  waived;  the  rec- 
ord, showing  that  he  appeared  and  participated 
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fai  the  arffQment  ot  the  petition.  Dot  ihowinK  the 
contrary. 

[Ed.  Note.— For  other  catea,  see  Criminal 
Law,  Cent.  Dig.  ||  2730-2764.  2766-2771. 2774- 
2781,  2901,  3016-;tO;i7;  Dec  Die.  |  1144.*] 

4.  CuMiKAi,  Law  ({  137*>-OHAnoK  or  Tkn- 
xm  —  pREjuDicB  or  Judos— Hbaunq  and 

DETERMINATIOIf. 

Objection  to  time  of  fiUnc  peUtion  for 
change  of  venae  for  prejudice  of  the  judge,  and 
that  the  district  attorney  waa  not  aerred  with 
notice,  being  waived,  and  the  petition  and  aup- 
portins  amdiiTiti  not  being  qneetioned,  bat 
treated  as  sufficient,  as  to  form  and  substance, 
it  was  error  to  decide  that  the  alleged  preja- 
dce  was  not  true  in  fact,  and  for  this  reason 
•lone  to  refuse  the  change. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  253;  Dec.  Dig.  |  lS7.*j 

Gabbert  and  Bailey,  JJ.,  dissenting. 

En  Banc;  Error  to  District  Court,  City 
and  County  of  Denver ;  Greeley  W.  WMtford, 
Judge. 

C.  O.  Brbangh  was  convicted,  and  brings 
ttTor.  Reversed  and  remanded. 

Chas.  B.  Boeworth,  Thoa.  BL  Mclntyn, 
miUam  BL  Foley,  and  Charles  O.  Erbangli. 
all  of  Denrer.  fOr  plalotUC  la  wror.  John  T. 
Bamettt  At^.  Gen.,  James  0.'Bogers,  Asst 
Atty.  Gen.,  Benjamitt  Grlfflth,  AtQr. 
PblUp  W.  Mothersni,  Asst  Atty.  Gen..  Fred 
Farrar,  Atty.  Gen.,  and  Frank  a  West,  Asst 
Atty.  Gen.,  for  the  People. 

GARBIG1TES,  J.  November  29,  1909,  de- 
fendant wtm  placed  on  trial  tor  tor^srf,  un- 
an  Information  filed  Jane  4,  1909,  con- 
victed and  sentenced  to  the  penltoitiary.  He 
brings  the  case  here  on  error. 

The  first  count  charges  talm  with  maUng, 
and  the  second  count  with  ntterioK  the  fol- 
lowing dieck:  "Denver,  Colo.,  Hay  Srd,  1909. 
Colorado  National  Bank.  Fay  to  Uie  Order 
of  a  O.  Erbangh  $8.60  three  and  60^/00  Dol- 
lars. [Signed]  A.  J.  Brower."  Indorsed: 
O.  ErbanSb,  1275  Jo8Q>hlne.*'  A  third 
count  chai^;lng  htm  with  makliig  and  passing 
a  flctltlons  check,  was  withdrawn  from  the 
jury.  The  statate  provides,  in  substance: 
Every  per»m  wbo  shall  forge  any  idieck  for 
the  iiayment  of  money  with  intent  to  damage 
w  defraud  any  person,  or  who  shall  ntter, 
as  tme  and  genuine,  any  forged  check,  know- 
ing the  same  to  be  forged,  with  intent  to 
prejudice,  damage,  or  defraud  any  person, 
or  sluUl  pass,  with  Intoit  to  defraud  any  per- 
son, any  flctttlous  check  purporting  to  be  the 
diedc  of  any  individual  for  the  payment  of 
money  when  in  fact  there  is  no  such  indi- 
vidual, knowing  the  check  to  be  flctitlotts, 
shall  be  deemed  guilty  of  the  crime  of  for- 
gery.  Sections  1704,  1711,  R.  8.  1908. 

2.  Defendant  filed  a  petition,  verified  by 
Ids  affidavit  asking  for  a  change  of  venue 
upon  the  ground  that  he  feared  and  believed 
be  conld  not  obtain  a  fair  and  Impartial  trial 
before  the  presiding  judg^  on  account  of 
prejudice  against  bim  entertained  by  such 
Judge,  because,  he  says.  In  May,  1905,  the 


Judge,  then  acting  in  the  capacity  of  deputy 
district  attorney,  prosecuted  him  upon  the 
charge  of  embezzlement,  in  which,  while  ad- 
dreeslng  the  jury  In  that  case,  he  expressed 
his  belief  in  defendant's  guilt,  and  sold  that 
he  (defendant)  deserved  to  receive  the  sever- 
est punishment,  and  that  the  same  belief  is 
still  entertained  by  him  as  presiding  Judge^ 
for  which  reason  he  fears  be  cannot  have  a 
fair  and  impartial  trial  before  him.  Three 
separate  affidavits  were  filed  In  support  of 
the  petition,  in  which  each  affiant  states, 
among  otber  things,  that  "he  has  read  the 
petition  for  change  of  venue,  in  support  of 
which  this  affidavit  is  made,  and  knows  the 
contents  thereof,  and  that  he  believes  the 
matter  and  things  therein  stated  to  be  true, 
and  that  the  said  defendant  could  not  have 
a  fair  and  impartial  trial  before  said  court" 
[1]  The  petitl<»i  also  asked  for  a  change 
of  venue  from  the  county  on  account  of  the 
prejudice  of  the  inhabitants  thereof,  but  this 
will  not  be  further  considered  because  that 
was  a  questlott  of  fact  triable  to  the  court 
and  resting  clearly  within  Its  discretion,  will, 
not  be  disturbed  unless  abused.  Power  v. 
People.  17  Colo.  178,  28  Pac.  1121;  Michael 
V.  Mills.  22  Cola  489,  46  Pac.  429;  Doll  v. 
Stewart  SO  Colo.  820,  70  Pac.  326;  Andrews 
V.  People,  83  Colo.  108,  79  Pa&  1031, 108  Am. 
St  Rep.  76;  Kerr  t.  Boms,  42  Colo.  285.  93 

Pac  iiao. 

8.  The  chapter  allowing  and  regulating 
changes  of  venue  lb  criminal  cases  provides: 
"Sectlou  1.  In  any  criminal  cause  pending 
in  any  court  of  record  of  competent  jnrladlo- 
tion.  the  judge  of  said  court  shall  be  deemed 
incompetent  to  hear  or  try  said  cause  In  ti- 
tber  of  the  following  cases:  *  •  *  Third. 
When  the  judge  is  In  any  wise  interested 
or  prejudiced.  *  «  *  sach  prejudice  of 
the  Judge  must  be  shown  1^  the  affidavit 
of  at  least  two  credible  persons  not  relat- 
ed to  the  def^dant"  R.  S.  1908,  I  606S. 
The  statute  farther  provides,  in  substance,  in 
ease  the  Judfte  sliall  be  incmnpetent  to  sit 
for  any  of  the  causes  mentioned,  he  may 
diange  the  rarae  to  aaan  other  court  ot 
competent  Jurtodiction  In  the  same  county, 
or  in  some  oOier  county,  at  be  may  set  the 
case  down  for  trial  and  request  the  judge  of 
some  otber  court  of  competent  Jurtsdlctlon  to 
try  it  The  application  must  be  made  at  the 
earliest  possible  moment  aft»  tbe  cause  for 
the  diange  becomes  known  to  the  defendant 
Under  the  statute  be  is  entitled  to  but  one 
change. 

[2]  4.  Two  questions  arise  in  considering  a 
petition  and  affidavits  for  a  change  of  venue 
in  a  criminal  case  based  upon  the  ground  of 
tbe  prejudice  of  tbe  presiding  judge:  Ques- 
tions of  law  and  questions  of  f&ct  The  first 
go  to  the  sufficiency  of  tbe  complaint  against 
the  Judge  and  affidavits  in  support  thereof  in 
form  and  substance.  Toung  v.  People,  54 
Colo.  203,  130  Pac  1011.   Tbe  second  is  a 
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qnestioD  ot  wbether  the  judge  Is  In  fact 
prejudiced  against  the  defendant  The  first, 
under  the  prior  decisions  of  this  court,  he 
has  jurisdiction  to  bear  and  determine;  but 
the  second,  the  question  of  fact,  Is  not  tried. 
It  seems  the  Legislature  purposely  omitted 
counter  affidavits,  or  evidence  of  any  kind  as 
to  the  prejudice  of  the  Judge,  to  relieve  tilm, 
or  any  one  else,  from  trying  the  question. 
If  the  application  Is  properly  made  and  sup- 
ported, as  the  statute  requires,  the  question 
of  the  Judge's  prejudice  will  not  be  consid- 
ered. The  petition  and  affidavits  are  con- 
ditions Imposed  by  statute,  upon  a  compli- 
ance with  which,  if  they  are  legally  sufficient, 
tbe  defendant  is  entitled  to  a  change.  In 
such  a  case  the  Judge  loses  jurisdiction  ex- 
cept to  grant  tbe  change,  without  any  inquiry 
into  the  facts.  The  petition  and  affidavit 
must  be  proper  and  sufficient,  and  tbe  facts 
must  be  shown  disclosing  tbe  prejudice  of  tbe 
judge.  While  he  may  pass  upon  the  question 
of  law  involving  the  sufficiency  of  these  mat- 
ters, the  question  of  tbe  truth  of  the  allega- 
tion Is  never  tried.  In  this  state,  when  a  de- 
fendant brings  liimself  properly  within  tbe 
provisions  of  the  statute,  the  Judge  loses  Ju- 
risdiction, except  to  grant  the  change,  the 
statute  relative  to  which  is  mandatory  and 
Imperative.  Bemhamer  v.  State,  123  Ind. 
577,  24  N.  E.  509;  Dugglns  v.  State,  66  Ind. 
350;  Manly  v.  State,  52  Ind.  215;  Mershon 
V.  State,  44  Ind.  598;  Smith  v.  State,  1  Kan. 
365;  Ex  parte  Justus,  3  Olii.  Cr.  Ill,  104  Pac. 
933,  25  L.  R.  A.  (N.  S.)  483;  State  v.  Wlther- 
spoon,  231  Mo.  706,  133  S.  W.  323;  State  v. 
Splvey,  191  Mo,  87,  90  S.  W.  81;  State  v. 
Sanders,  106  Mo.  188,  17  S.  W.  223 f  State 
V.  Shlpman,  93  Mo.  147,  6  S.  W.  97;  State 
Henning,  3  S.  D.  492,  54  N.  W.  536;  State  v. 
Palmer,  4  S.  D.  543,  57  N.  W.  490;  State  v. 
Kent,  4  N.  D.  677,  62  N.  W.  631,  27  L.  R.  A. 
686;  Cantwell  v.  People,  138  111.  602,  28  N.  B. 
964;  People  v.  Knight,  155  111.  App.  92. 

[3,  4]  5.  The  petition  for  a  cliange  of  venue 
was  not  filed  until  the  morning  of  the  trial, 
about  six  months  after  tbe  information  was 
Sled,  and  the  district  attorney  was  not 
served  with  notice;  the  record,  however, 
shows  that  he  appeared  and  participated  in 
the  a^ment  of  tbe  petition.  It  will  there- 
fore be  presumed.  In  the  absence  of  the 
record  showing  the  contrary,  that  he  waived 
these  matters.  State  v.  Spivey,  supra,  191 
Mo.  104,  90  S.  W.  86.  No  question  was  con- 
sidered, or  even  raised  or  suggested  in  the 
lower  court,  that  the  affidavits  were  not 
sufficient  They  were  treated  as  sufficient  in 
form  and  substance,  no  objection  was  made 
upon  this  ground,  and  the  record  shows  the 
Judge  decided  that  tbe  petition,  on  tbe  ground 
of  ills  prejudice,  was  not  true  in  fact  and 
for  this  reason  alone  overruled  the  motioiL 
This  was  error: 

Reversed  and  remanded. 

GABBERT  and  BAILEY,  JJ.,  dissent 


(57  Colo.  16!) 

COLORADO  MIDLANP  BY.  CO.  ED- 
WARDS. 

(Supreme  Court  of  Colorado.    April  6,  1914.) 

CouBTS  (S  213*)— Ebeob  from  SuPBEMECooar 
TO  CoDBT  OF  Appeals  —  Auount  of  Judg- 
ment. 

A  judgment  for  $5,000,  being  merely  affirm- 
ed by  Court  of  Appeals,  is  still  only  for  $5,000, 
within  Laws  1911,  pp.  268,  269,  SS  5,  6,  limiting 
rehearing  by  the  Supreme  Court,  on  error, 
from  it  to  the  Court  of  Appeals  to  a  case  where 
the  decision  relates  to  a  judgment  for  more 
than  $5,000;  the  interest  on  a  judgment  ac- 
cruing under  Rev,  St  1908,  S  3162,  not  becom- 
ing part  of  it,  but  remaining  incident  to  it 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  il  617-519,  S22-4S2d;  Dec.  Dig.  { 
213.  •] 

En  Banc.   Error  to  Gonrt  of  Appeals. 

Action  by  Janm  A.  SdwardB  against  the 
Colorado  Midland  Railway  Company.  Judg- 
ment tor  plalntUt  was  afflrmed  by  the  Court 
of  Appeals  (24  Oolo.  App.  350,  134  Paa  248), 
and  plalntifl  brings  error.  Dismissed. 

Rogers,  Ellle  &  Johnson,  of  Denver,  for 
plaintiff  in  error.  McKesson  &  Turner,  of 
Colorado  Springs,  tor  defendant  in  error. 

WHITE,  J.  Upon  a  trial  of  this  cause  in 
the  district  court  of  19  Paso  county,  a  judg- 
ment in  damages  for  personal  injuries  in  the 
sum  of  $5,000,  together  with  costs,  was 
awarded  and  entered  in  tovor  of  James  A. 
Edwards  against  the  Colorado  Midland  Rail- 
way Company.  Thereupon  the  judgment 
debtor  appealed  the  case  to  this  court,  and 
it  was  afterwards,  by  statute,  transferred 
to  the  Court  ot  Appeals,  where  tbe  judgment 
was  afflrmed,  and  an  order  entered  remand- 
ing the  cause  for  execution  of  the  judgment 
Before  the  order  became  effective  under  the 
rules  prescribed,  a  writ  of  error  was  sued 
out  of  this  court,  directed  to  the  Court  of 
Appeals,  the  transcript  of  the  record  of  the 
case  lodged  here,  and  an  application  made 
for  a  supersedeas.  The  judgment  creditor 
thereupon  questioned  the  Jurisdiction  of  this 
court  in  the  premises,  and  lnter[>osed  a  mo- 
tion to  dismiss  the  writ  of  error.  He  con- 
tends that  as  sections  5  and  6  (S.  L.  1911, 
pp.  266,  268)  of  the  act  creating  the  Court 
of  Appeals  limits  tbe  jurisdiction  of  this 
court  to  rehear  cases  on  writ  of  error  to 
that  court  to  those  wherein  the  dedslou 
necessarily  involves  the  construction  of  a 
provision  of  the  federal  or  state  Constitution, 
or  relates  to  a  franchise  or  freehold,  or  a 
Judgment  for  more  than  $5,000.  exclusive  of 
costs,  and  tbe  judgment  In  question  was  for 
Just  $5,000,  exclusive  of  costs,  the  writ  of 
error  will  not  lie. 

The  Judgment  debtor,  on  the  other  hand, 
maintains  that,  as  section  3162,  R.  S.,  allows 
Interest  at  tbe  rate  of  8  per  cent,  per  annum 
on  any  Judgment  recovered  before  any  court 
or  magistrate  authorized  to  enter  up  the 
same  from  the  date  of  Its  entry  until  satis- 
faction be  made,  the  judgment  of  the  district 
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court  WBS^  by  fbrce  of  law,  a  Judgment  for 
more  than  $5,000,  exclusive  of  costs,  and, 
when  affirmed  by  the  decision  of  the  Court 
of  Appeals,  is  within  the  Jurisdiction  of  this 
court  to  rehear  on  error.  We  think  the  con- 
tention of  the  Judgment  creditor  is  correct, 
and  the  motion  to  dismiss  the  writ  of  error 
must  be  sustained.  The  Court  of  Appeals 
neither  Increased  nor  diminished  the  judg- 
ment of  the  trial  court,  but  simply  affirmed 
it.  The  interest  accruing  subsequent  to  the 
entry  of  the  Judgment  in  the  district  court 
did  not  therefore  become  a  part  of  that  Judg- 
ment, but  remained  an  inddent  thereto.  The 
Judgment,  when  entered,  could  have  been 
settled,  exclusive  of  costs  for  exactly  $5,000, 
and  that  necessarily  measures  the  amount  of 
the  Judgment  Interest  arises,  not  as  a  part 
of  the  Judgment,  but  as  a  consequence  of 
withholding  its  payment,  and  is  therefore  an 
Incident  or  mere  sequence  thereof. 

While  it  is  true  that,  by  the  dedslon  of 
affirmance,  the  amount  in  controversy  was 
augmented  by  the  interest  accruing  since 
the  entry  of  the  judgment  in  the  trial  court, 
the  Judgment  in  the  case,  to  which  the  deci- 
sion of  the  Court  of  Appeals  relates,  remains 
the  same,  and  it  is  that  Judgment,  not  the 
matter  In  dispute  when  the  case  was  lodged 
here,  that  measures  the  Jurisdiction  of  ttiis 
court.  Therefore  cases  relied  upon  by  the 
Judgment  debtor,  under  statutes  giving  ap- 
pellate courts  Jurisdiction  where  the  sum  or 
amount  in  dispute,  not  the  Judgment  to  which 
the  decision  relates,  exceeds  designated  sums, 
are  not  in  point  The  purposes  and  language 
of  the  act  creating  the  Court  of  Appeals, 
transferring,  and  permitting  the  transference 
oC,  certain  causes  from  the  docket  of  this 
court  to  that  defining  Its  jurisdiction  in 
the  premises,  and  authorizing  the  rehearing 
of  certain  cases  in  this  court  by  writs  of 
error  to  that  force  these  conclusions.  The 
Cdnrt  of  Appeals  Is  to  exist  for  only  four 
y^rs  from  the  date  of  its  creation.  The 
cases  it  Is  expressly  authorized  to  determine 
must  come  to  it  from  the  docket  of  this 
court  not  from  that  of  the  trial  court  In 
the  limited  cases  where  its  decisions  are  not 
final,  the  act  expressly  provides  that  "such 
cases  may  be  reheard  in  the  Supreme  Court 
by  a  writ  of  error  from  the  latter  court  un- 
der rules  to  be  adopted  by  It"  Clearly  this 
means  a  rehearing  In  this  court  of  the  case 
as  first  presented  to  the  appellate  tribunal 
under  such  i>ules  as  may  be  adopted  by  this 
court  In  other  words,  it  is  like  unto  a  de 
novo  hearing  of  alleged  errors  having  for 
its  purpose  the  annulment  correction,  modi- 
fication, or  affirmance  of  the  Judgment  of  the 
trial  court  Irrespective  of  the  Judgment  of 
the  Court  of  Appeals.  The  fact  that,  under 
the  rule  adopted  by  this  court,  errors  assign- 
ed in  such  reheard  cases  are  limited  to  those 
raised  by  the  aggrieved  party  in  his  petition 
for  a  rehearing  In  the  Court  of  Appeals  In 
no  SCTse  militates  against  this  view.  The 


principle  underlying  the  rule  is  that  of  aban- 
donment and  In  no  sense  changes  the  char- 
acter of  the  hearing  in  this  court. 

The  motion  interposed  by  the  Judgment 
creditor  is  therefore  sustained,  and  the  writ 
of  error  dismissed. 


(E7  Colo.  120) 

KEELEB  v.  HOYT. 
(Supreme  Court  of  Colorado.    April  ©,  1914.) 

1.  EvioESCE  (I  332*)— Public  Recobds  — 
CoUBT  Decision — Official  Repobt. 

,  In  an  action  to  recover  an  attorney's  fee 
which  was  contingent  upon  securing  a  deciuou 
of  the  Supreme  Court  sustaining  the  validity 
of  certain  municipal  bonds,  the  published  om- 
cial  report  of  the  court's  opinion  ia  admissible 
to  show  the  holding,  without  the  production  of 
the  record  or  a  certified  copy  thereof. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  SS  1237-1246;  Dec.  Dig.  1  332."] 

2.  Attobnet  ahu  Client  {$  149*)  — Attob- 
net's  Compensation  — Contingent  Feb  — 

PEBFOBMANCB  of  CO:fTBACT. 

Where  an  attorney's  contract  made  his  fee 
dependent  upon  the  decision  of  the  Supreme 
Court  sDStaining  the  validity  of  certain  bonds, 
and  it  was  admitted  that  he  acted  as  attorney 
in  the  trial  of  the  case  in  the  district  court, 
and  thereafter  secured  a  favorable  decision  from 
the  Supreme  Court  it  was  immaterial  what  dis- 
position was  made  of  the  case  in  the  district 
court. 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  aient  Cent  Dig.  ${  351-307;  Dec  Dig. 
S  149.*] 

8.  Attobnkt  Ann  Cueht  (|  166*)  — Attob- 
NEY's  Compensation  —  Contingent  Pee- 
Pebfobuance  of  Co NTBACT— Evidence. 
Where  the  opinion  of  the  Supreme  Court 
in  an  action  to  restrain  the  issuance  of  mu- 
nicipal bonds  held  that  the  three  objections 
made  to  the  bonds  were  not  well  taken,  the 
optnioD  is  at  least  prima  fade  evidence  that  the 
Supreme  Court  had  upheld  the  validity  of  the 
bonds  within  the  meaning  of  the  attorney's  con- 
tract, which  made  his  fee  dependent  upon  such 
action  by  the  court 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  S8  36S-372;  Dec.  Dig.  S 
166.*] 

4.  Attobnet  and  Client  (8  166*)  —  Attob- 
nbt's  Compensation  —  Contingent  Fee  — 
Pebfobmancb  of  Co  NTBACT— Evidence. 

Such  prima  facie  case  was  not  rebutted  by 
testimony  by  the  client  that  be  himself,  and 
perhaps  some  other  persons,  bad  raised  certain 
other  objections  to  the  bonds  which  had  not  been 
passed  upon,  but  without  any  showing  that  the 
facts  existed  upon  which  the  objections  were 
based. 

(Ed.  Note.— For  other  cases,  see  Attorney  and 
Oknt  Cent  Dig.  H  368-372;   Dec  Dig.  | 

5.  Witnesses  (S  139*)  — Tbansaction  with 
Deceased  Pebson— Pabty  of  Recobd. 

In  an  action  against  a  client  by  Uie  ex- 
ecutrix of  the  attorney  to  recover  tbo  fee,  the 
defendant  could  not  himself  testify,  under  the 
statute,  as  to  the  facts  which  be  claimed  ren- 
dered the  bonds  invalid. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  582-597;  Dec.  Dig.  g  139.*J 

Error  to  District  Court  City  and  Coant7  of 
Denver. 

Action  by  Kafbeiine  P.  Hoyt  aa  executrix 
of  the  last  will  and  teatamoit  of  Ladus  W. 
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Hoyt,  deceased,  against  Frands  W.  Keel&e. 
Judgment  for  the  plaintiff  and  defendant 
brings  error.  Afilrmed. 

Arthur  Ponsford  and  Chaa.  F.  Camine, 
both  of  D&iyee,  tat  plaintiff  In  error. 

MUSSER,  a  J.  LndQa  W.  Hoyt,  an  at 
torn^  at  law,  entered  Into  a  C(Bitract  with 
the  -plaintiff  in  error,  wherein  Mr.  Hoyt 
agreed  to  act  as  attorney  in  a  salt,  about  to 
be  instituted,  to  test  the  ralidlty  of  an  iaane 
of  $350,000  of  Pueblo  county  refunding  bonds, 
theretofore  authorized  at  an  Section  In  that 
county,  and  as  stated  in  the  extract,  "only 
in  the  event  that  the  Supreme  Court  npbolds 
the  validity  of  said  bonds,  then  in  consider- 
ation of  said  services  of  said  Hoyt,  said  Heel- 
er agrees  to  pay  said  Hoyt  the  sum  of  one 
thousand  dollars  ($1,000.00),  provided  far- 
ther; if  said  Heeler  sells  said  bonds  on  a  4.20% 
basis  or  better,  then  said  Hoyt  is  to  recrtve 
from  said  Heeler  an  additional  $250.00  or 
*1,250.00  in  all,  further  provided;  If  said  Heel- 
er sells  said  bonds  on  a  4%%  basts  or  better, 
then  said  Hoyt  is  to  receive  from  said  Keeler 
an  additional  $250.00  or  $1,500.00  in  all;  it 
being  first  understood  that  If  Pueblo  county 
at  any  time  after  November  2,  1909,  cancels 
the  sale  of  said  bonds  to  said  Heeeler,  be- 
fore a  decision  is  rendered  by  the  said  Su- 
preme Court,  then  said  Hoyt  is  to  receive 
nothing  except  costs  disbursed  and  expenses." 
After  Mr.  Hoyt's  death,  the  executrix  brought 
an  action  against  the  plaintiff  In  error  to 
recover  for  the  services  rendered  by  Mr,  Hoyt 
under  the  contract,  and  obtained  a  judgment 
for  $1,190,  which  was  the  $1,000  provided  for 
and  the  accumulated  Interest  But  two  aues- 
tlotts  are  discussed  in  the  brief. 

t1]  1.  For  the  purpose  of  proving  the  re- 
sult In  the  Supreme  Court  In  the  suit  men- 
tioned in  the  contract,  there  was  offered  and 
admitted  as  testimony  for  the  executrix  the 
reported  decision  of  the  case  of  Manly  r. 
Board  of  County  Commissioners  of  Pueblo 
County,  reported  in  46  Colo.  491,  104  Pac 
1045,  which  was  the  suit  referred  to  in  the 
contract  as  about  to  be  instituted.  This  was 
objected  to  on  the  ground  that  it  was  not 
the  proper  way  to  prove  the  action  of  this 
court  It  is  claimed  that  the  record  of  the 
court  or  a  certified  copy  thereof,  should  have 
been  introduced.  The  reports  of  the  Su- 
preme Court  of  this  state  are  published,  by 
the  authority  and  at  the  command  of  law, 
as  the  ofBcial  opinions  of  the  court  As  the 
contract  spedfled  that  the  attorney  should 
receive  pay  for  his  services  only  In  the  event 
that  the  Supreme  Court  upheld  the  validity 
of  the  bonds,  there  was  no  better  proof  of 
what  that  court  did  hold  than  the  reported 
ofl3clal  opinion  published  as  commanded  by 
law. 

[2]  Some  comment  Is  made  that  there  was 
a  failure  to  show  anything  with  reference  to 
the  proceedings  In  the  district  court  more 
than  that  the  suit  was  brought  from  the  dis- 


trict court  to  the  Snpreme  Court  It  was 
admitted  that  Ur.  Hoyt  acted  as  attorney  in 
the  district  court  There  was  no  charge 
made  in  the  answer,  or  anywhere  else,  that 
the  attorney  neglected  hta  duty,  or  in  any 
manner  failed  to  carry  out  his  contract  as 
to  the  case  in  the  district  court  In  the  ab- 
sence of  any  such  neglect  or  dereliction  on 
the  part  of  tbe  attorney,  it  was  immaterial 
what  disposition  was  made  of  the  case  in  the 
district  court,  tor  the  fee  was  to  be  paid 
only  in  the  ev«tt  that  the  Supreme  Court 
upheld  the  validity  of  the  bonds.  The  very 
fact  that  it  reached  the  Supreme  Court  and 
was  determined  there  is  proof  that  it  was  In- 
stituted and  prosecuted  to  final  Judgment  in 
the  district  court,  and  that  was  ample,  inas- 
much as  no  claim  was  made  that  the  attorney 
neglected  the  case,  or  was  guilty  of  wrong  or 
failure  in  any  way. 

[3]  2.  It  is  next  claimed  that  the  evidence 
failed  to  show  that  Mr.  Hoyt  had  complied 
with  the  contract  The  opinion  In  46  Colo, 
states  that  three  objections  were  raised  In 
this  court  as  to  the  validity  of  the  bonds,  and, 
after  a  discussion  of  those  objections,  it  was 
held  that  each  of  them  was  untenable,  and 
the  Judgment  of  the  district  court,  which  had 
refused  to  enjoin  the  issuance  of  the  bonds, 
was  afl3rmed.  It  Is  claimed  that  holding 
bonds  valid  against  three  objections  does  not 
uphold  their  validity  as  against  other  objee- 
tioDs  which  might  have  been  raised,  and 
which  this  court  did  not  dispose  of.  It  is 
true  that  an  attorney  should  be  held  to  a 
strict  compliance  with  any  contract  of  em- 
ployment he  may  make  with  a  client  and 
that  such  a  contract  should  be  construed 
most  favorably  to  the  interests  of  the  client 
as  stated  in  the  authorities  dted  in  the  briet 
But  to  hold  in  this  case  that  the  contract  was 
not  complied  with  would  be  carrying  the 
rule  beyond  the  limit  of  reason  and  beyond 
any  of  the  cases  cited.  There  Is  no  bad 
faith,  neglect  wrong,  or  dereliction  on  the 
part  of  the  attorney,  or  of  any  one  connected 
with  the  suit  charged  or  claimed.  It  is  not 
charged  or  claimed  that  any  other  objections 
could  have  been  raised  against  the  bond  issue 
than  were  raised,  In  view  of  the  facts  present 
In  the  case.  It  is  not  to  be  presumed  that  an 
attorney  would  raise  an  objection  that  in  the 
light  of  the  facts  would  be  wholly  and  plain* 
ly  untenable  or  frivolous,  or  that,  through 
neglect,  bad  faith,  or  incompetence,  he  would 
fall  to  raise  one  that  was  worthy  of  being 
raised.  So  that  when  the  case  was  presented 
to  and  determined  by  this  court  as  It  was, 
the  reported  opinion  In  the  case  was  at  least 
prima  facie  evidence,  if  not  more,  that  the 
Supreme  Court  had  upheld  the  validity  of 
the  bonds. 

[4]  To  rebut  this  prima  facie  case,  all  that 
was  attempted  was  to  show,  by  the  plalntifC 
In  error,  that  the  latter  had  himself,  after  the 
decision  In  this  court  raised  certain  objec- 
tions to  the  bonds  that  had  not  been  passed 
upon.  That  was  deariy  incompetent  The 
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record  Is  not  quite  desr,  but  tt  mar  l>e  tbat 
tbere  was  an  attempt  to  show  that  some  one 
dse  had  raised  some  of  these  objections  also. 
This  was  Incompetent  OhjecUons  conld 
Lave  been  easily  raised  by  any  one.  The 
raialiis  of  objections  would  not  prove  the  In- 
Talldlty  of  the  bonds,  nor  that  this  court  had 
not  npbeld  their  validity.  A  party  to  sudi  a 
contract  cannot  d^eat  it  In  sndi  a  aelf-serr- 
tng  way  as  raising  objections  and  claiming 
that  these  objecttona  had  not  been  passed 
upon  by  the  court  As  we  read  the  record.  It 
ma  only  attempted  to  show  that  the  objec- 
tions had  been  raised  by  Uie  idalntiC  In  error, 
and  peilups  by  some  other  person,  and  It 
was  not  attempted  to  show  that  the  facta  ex- 
isted upon  which  the  objections  were  sappca- 
ed  to  be  based. 

[i]  If  it  be  Claimed  that  this  Is  what  was 
attempted,  the  answer  la  that  because  those 
facts  occurred  and  existed  before  the  death 
of  Mr.  Hoyt  the  plaintiff  In  error,  reason 
of  the  statute,  was  not  a  competent  witness 
to  prove  them,  for  be  was  the  defendant  in 
the  case  brought  against  him  by  the  execu- 
trix. TbB  action  optioned  In  the  contract 
as  about  to  be  Institnted  was  brought  by  iSx. 
Manly  to  restrain  the  county  commissioners 
from  Issuing  the  bonds.  Mr.  Hoyt  r^resent- 
ed  the  defendants.  He  was  employed  for 
that  purpose.  He  did  the  work  he  was  em- 
ployed to  do.  He  defended  the  bond  Issue 
against  the  assaults  made  upon  It  and  the 
TaUdlty  of  the  bonds  was  ujdield  In  this 
court  No  charge  was  made,  nor  proof  of- 
fered that  there  were  any  reasons  kept  from 
the  conrt  which  vould  hare  made  the  bonds 
Invalid,  or  even  render  thdr  validity  qnes- 
tlonable.  Undw  these  clrcnmstances,  we 
think  the  Judgment  should  be  afltrmed;  and 
It  Is  so  ordered. 

Judgment  affirmed. 

GABBEBT  and  BILI^  JJ.,  concnx: 


(57  <Mo.  132) 

ROGERS  T.  ROGERS. 

(Sapreme  Oonrt  of  Colorado.   April  <^  1014.) 

1.  DivoBca  (I  83*>— CosfPiJiNT— Sepaeation 
—Causes. 

Where  wife'i  complaint  for  divorce  alleged 
t^t  she  and  ber  hnraand  were  living  apart, 
and  that  on  aeTcral  occasions  he  bad  left  ber 
without  Just  cause,  and  been  abseot  from  tbe 
state  for  many  months  without  making  any  pro- 
vision for  the  Bupport  of  his  family,  and  that 
•n  accoont  of  bis  failure  to  make  reasonable 
provision  for  tbe  support  of  herself  and  tbeir 
minor  child,  she  was  compelled  to  work  for  oth- 
ers, and  charged  bia  failure  to  reasonably  pro- 
vide for  them  as  ground  for  a  divorce,  the  com- 
plaint anfficiently  Justified  tbe  separation. 

fEd.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  If  292-307;  Dec.  Dig.l  93.*] 

%  DivoBca  (I  08*)  —  Oaounns  —  Failube  to 

SUPPOBT. 

A  wife,  in  snpport  of  a  ground  for  divorce 
that  her  hnaband.  being  in  good  health,  has 
failed  to  make  reasonable  provision  for  tbe 
■npport  of  his  family  for  the  space  of  one  year, 


may  show  that  the  period  of  nonsupport  has 
been  greater  than  that  specified  in  the  statute, 
and  hence  It  is  not  improper  for  ber  to  so  plead. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  S§  292-307;  Dec.  Dig.  i  93.*1 

3.  DiVOBCB    ({  104*)  — PBOCKBDINGa  —  CBOSS- 

Complaint— AUTHoETiT  to  File. 

A  Bupplemeutal  cross-complaint  In  an  ac- 
tion for  divorce  filed  ex  parte  may  be  properly 
stricken. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  SS  27.  28,  328-338;  Dec  Dig.  S  104.*] 

4.  DiVOBOB      (f  .  104*)  —  CBOSS-doUPLAinT — 

Ahbndiibht- Refusal  to  File— Discre- 
tion. 

Suit  for  divorce  was  instituted  by  a  wife 
for  nonsupport,  Ma7  24.  1911,  and  on  November 
21st  the  husband  filed  nia  original  answer  and 
cross-complaint,  charging  the  wife  with  willful 
desertion.  On  December  11th  following  she 
filed  a  replication  and  answer  to  the  cross-com- 

{>lalnt,  and  on  January  12,  1912,  he  requested 
eave  to  file  a  supplemental  and  amended  cross- 
complaint,  charging  ber  with  adultery,  support- 
ed only  by  an  unverified  statement  of  defend- 
ant's counsel  that  defendant  did  not  have  evi- 
dence sufficient  to  sustain  die  diaise  of  adul- 
tery when  be  filed  bis  ori^nal  answer.  Held, 
that  such  sbowing  was  Insufficient  to  estab- 
lish abuse  of  the  trial  court's  discretion  in  re- 
fusing to  erant  leave  to  file  such  supplemental 
cross-complaint 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent^  Dir.  H  27,  28,  828-^;   Dec  Dig.  i 

8.  Contibuakcb  (S  46*)— Absence  o»  Wit- 
nebs— Dilioe  rcb—S  h  o  win  a. 

Defendant  applied  for  a  tnntlnuance  for 
absence  of  a  witness,  supported  by  an  affidavit 
that  defendant  had  been'  endeavoring  to  as- 
certain  the  whereabouts  of  tbe  witness  for  two 
weeks  prior  to  the  application.  No  excuse, 
however,  was  offered  for  his  failure  to  attempt 
to  learn  the  whereabouts  of  the  witness  prior 
to  that  time.  Defendant  deposed  that  be  had 
a  letter  from  a  person  whom  he  bad  employed 
to  locate  tiie  witness,  bnt  be  did  not  produce 
the  letter,  nor  offer  an^  excuse  for  its  nonpro- 
duction,  Dor  did  be  disclose  tbe  name  of  tbe 
person  so  employed,  nor  offer  his  affidavit  of 
tbe  steps  he  had  taken  to  ascertain  the  location 
of  the  witness.  HM,  that  a  denial  of  the  ap- 
lication  was  not  an  abuse  of  discretion. 

[Ed.  Notev— For  other  cases,  see  Continuance, 
Gent.  Dif.  ||  132-140;  Dec.  Dig.  |  46.*] 

6.  Appeal  ano  Ebbob  (|  92S*)— BEnrSAL  or 
iNSTRDonoir—FBaesuicrnoii  as  to  Bvi* 

PENCE. 

Where  the  testimony  is  not  preserved  by 
bill  of  exceptions.  It  will  be  assumed  on  appeal 
that  a  requested  instruction,  which  was  refused, 
was  not  supported  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  87^^704;  Dee.  Dig. 
I  928.*] 

7.  Appeal  and  E^bob  (%  215*)  —  Bbvibw — 

Questions  Not  RAtssn  at  Tbial. 

Where  defendant  did  not  object  to  tbe  in- 
structions at  the  time  they  were  given,  and  did 
not  request  the  court  to  define  "reasonable 
cause"  and  what  "constituted  desertion,"  be 
could  not  object  on  appeal  to  the  instructions 
given,  for  the  court's  omission  to  define  such 
terms. 

^Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SI  1309-1314;  Dec.  Dig.  | 
215.*1 

En  Banc.    Error  to  District  Court,  City 
and  County  of  Denver;  Geo.  W.  Allen,  Judge. 
Action  by  Harriet  M.  Rogers  against  Frank 
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H.  Rogers.  Jndgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

Walter  M.  I>uff,  of  Denver, -for  plaintiff  in 
error.  Perry  D.  Rose,  of  Denver,  for  defend- 
ant In  error. 

GABBEKT,  J.  Action  for  divorce.  Ver- 
dict and  decree  for  plaintiff.  Defendant 
brings  tbe  case  bere  for  review  on  error,  and 
assigns  the  following  In  support  of  his  con- 
tention that  the  Judgment  of  tbe  district 
court  should  be  reversed :  (1)  That  tbe  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action ;  (2)  the  refusal  oi 
the  court  to  grant  bis  motion  to  strike  from 
the  complaint;  (3)  striking  his  supplemental 
cross-complaint  from  tbe  files;  (4)  refusal  to 
grant  his  motion  to  refile  the  supplemental 
cross-complaint ;  (5)  refusing  to  grant  his  mo- 
tion for  a  continuance;  (6)  refusing  to  give 
tbe  Jury  an  instruction  offered  by  blm;  (7) 
error  in  instructions  given. 

[1]  1.  The  ground  for  divorce  alleged  in 
the  complaint  was  the  &ilure  of  tbe  defend- 
ant to  make  reasonable  provision  for  the 
support  of  plaintiff  and  their  minor  child. 
She  alleged  that  she  and  her  husband  were 
living  apart,  and  it  is  contended  that  It  was 
incumbent  upon  her  to  have  alleged  the  cause 
of  separation  in  order  to  show  that  she  was 
justified  In  living  apart  from  her  husband 
and  entitled  to  Ills  support  She  alleged  that 
on  account  of  the  fiiilure  of  the  defendant 
to  make  reasonable  provision  for  the  support 
of  herself  and  tbelr  minor  child  she  had  been 
compelled  to  work)  as  a  milliner,  and  to  per- 
form at  times  manual  labor  other  than  her 
household  duties,  in  order  to  support  herself 
and  child,  and  that  on  various  occasions  de- 
fendant bad  left  her  without  Just  cause  or 
excuse,  and  absented  himself  from  tbe  state 
for  periods  oC  nine  or  ten  months  at  a  time, 
without  making  any  provision  for  tbe  sup- 
port of  his  family  during  bis  absence.  Clear- 
ly she  was  Justified  in  living  separate  and 
apart  from  her  husband  when  this  course 
was  necessary  in  order  to  earn  money  with 
which  to  provide  tbe  sui^rt  which  It  was 
tbe  duty  of  the  defoidant  to  make  provision 
for. 

[2]  2.  Cn  her  complaint  the  plaintiff  Charg- 
ed that  defendant,  being  an  able-bodied  man 
in  good  health,  bad  foiled  and  refused  to 
make  any  reasonable  provision  for  the  sup- 
port of  plaintiff  and  tbelr  child  for  more 
than  one  year  next  preceding  the  beginning 
of  this  action,  the  defendant  moved  to 
strike  from  tbe  complaint  tbe  words,  "more 
than,**  wbldi  was  denied.  It  is  contended 
that  this  motion  ethonld  bave  been  sustained 
because  by  tbe  words,  "more  than  one  year." 
the  defendant  would  be  compelled  to  plead  to 
and  defend  against  any  number  of  years. 
One  of  tbe  grounds  of  divorce  specified  in 
tbe  statute  Is  tbe  failure  of  the  husband,  be- 
ing In  good  bodily  health,  to  make  reasonable 
pioTialon  for  the  support  <hE  his  family  for 


the  space  of  one  year.  In  support  of  this 
ground  ttie  plaintiff  may  show  that  tbe  peri- 
od of  nonsupport  which  will  mtitle  her  to  a 
divorce  is  greater  than  that  specified  in  the 
statute,  and  it  1^  not  error  to  so  plead. 

[3]  3.  It  appears  that  defendanfs  supple- 
mental cross- complaint  was  filed  ex  parte, 
and  it  was  not  error  for  the  court  to  sustain 
the  motion  to  strike  it  from  the  flies  In  these 
drcumstances. 

[4]  4.  In  his  original  answer  and  cross- 
complaint  the  defoidant  deailed  tbat  he  bad 
failed  to  support  his  family,  and  alleged  tbat 
plaintiff  had  willfully  deserted  and  absoited 
herself  from  blm  wltbout  reasonable  cause 
for  the  period  of  one  year  next  preceding  the 
date  of  filing  this  pleading,  which  was  fil- 
ed November  21,  1911.  December  11th  fol- 
lowing the  plaintiff  filed  her  replication  and 
answer  to  the  cross-complaint  January  12, 
1912,  defendant  requested  leave  to  refile  his 
supplemental  and  amended  cross-complaint, 
which,  among  other  averments,  charged  that 
tbe  plaintiff  had  be^  guilty  of  adultery. 
The  cause  was  commenced  Blay  24,  1911.  It 
was  at  issue  for  more  than  two  months  prior 
to  the  date  defendant  requested  leave  to 
amend  his  pleadings  by  refiling  his  supple- 
mental cross-complaint  The  Code  provides 
that  the  court  may,  upon  affidavit  showing 
good  cause  therefor  after  notice  to  tbe  ad- 
verse party,  allow,  upon  such  terms  as  may 
be  Just,  an  amendment  to  any  pleading.  The 
refusal  of  the  court  to  permit  an  amendment 
to  a  pleading  rests  In  Its  sound  discretion, 
and  will  not  be  reversed,  except  it  appears 
that  such  discretion  has  been  abused.  In 
this  case  no  affidavit  was  filed  setting  forth 
any  reasons  wby  the  defendant  should  be 
permitted  to  refile  his  cross-complaint  at  the 
time  it  was  tendered.  The  showing  merely 
consists  of  an  unverified  statement  signed  by 
counsel  for  defendant  to  the  effect  tbat  de- 
fendant did  not  have  tbe  evidence  snffldent 
to  sustain  the  charges  of  adultery  as  set 
forth  therein  at  the  time  he  filed  his  original 
answer.  On  such  a  showing  It  cannot  be  said 
the  court  abused  Its  discretion  in  refusing 
defendant  leave  to  refile  bis  cross-complaint 

[B]  5.  March  13,  1912,  tbe  d^idant  Intei^ 
posed  a  motion  for  a  continuance  on  account 
of  the  absmce  of  a  witness.  La^e  dlso^tton 
is  vested  in  trial  courts  with  reference  to  a 
continuance,  and  unless  it  la  shown  tbat  stu^ 
discretion  was  abused  It  will  not  be  reversed. 
The  showing  In  support  of  stidi  a  motion 
must  he  upon  affidavit  from  which  it  apprars 
tbat  tbe  moving  party  has  used  due  diligence 
to  procure  the  attendance  of  the  witness 
whose  testimony  It  is  claimed  Is  material. 
From  the  record  it  appears  that  the  case  was 
set  for  trial  on  the  date  the  motion  for  a 
continuance  was  Interposed.  The  affidavit  of 
defendant  stated  that  he  had  been  endeavor- 
ing to  ascertein  the  whereabouts  of  the  wit- 
ness for  two  weeks  previous  to  the  date  the 
application  was  made.  No  excuse  is  offered 
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why  be  did  not  attempt  to  learn  this  previous 
to  the  tinte  he  says  he  did  commeiK^  efforts 
for  this  purpose.  He  deposes  that  he  had  a 
letter  from  a  person  whom  he  had  employed 
to  locate  the  witness,  wherein  It  was  stated 
that  she  was  either  In  Lov^nd,  Ft  ColUns, 
or  Greeley,  but  Aoes  not  produce  the  letter, 
nor  offer  any  excuse  for  Its  nonproduction. 
lie  does  not  disclose  the  name  of  the  person 
be  employed,  nor  offer  his  affidavit  atatidg 
the  steps  be  bad  taken  to  ascertain  the 
whereabouts  of  the  witness.  In  these  cir- 
cumstances we  tbtnk  the  court  did  not  abuse 
its  discretion  in  refusing  his  application  for 
a  continuance. 

[I]  6.  The  defendant  requested  an  Instmo 
tlon  to  tbe  effect  that  plaintiff  admitted  she 
had  absrated  herself  from  her  husband  for 
iribre  tbau  one  year;  that  such  absence  would 
not  be  Jnstlfled  «cc^t  for  reasonable  cause, 
and  that  If  it  i^peared  that  at  the  time  die 
left  the  defendant  he  wu  making  reasonable 
proTislon  for  tbe  BUpport  of  his  family  con- 
sistent with  tala  means  and  abill^,  then  her 
absence  from  defendant- was  not  with  rea- 
sonable canse,  which  was  refosed.  Preaump- 
tlrely  thla  tnBtmcti<m  Is  based  upon  the  aver- 
ments  of  the  crosa-complaint  to  the  effect 
tiiat  plaintiff  bad  deserted  the  defendant 
The  teatlroony  is  not  brfore  us,  not  having 
been  preserved  by  a  bill  of  excepUona.  It 
was  not  error  to  refuse  the  instruction  unless 
ttiere  was  testimony  to  support  tbe  theory 
upon  wbldi  It  was  baaed.  In  the  absence  of 
the  taatlmony  we  most  assume  that  the  ac- 
doa  of  the  court  in  lefndng  tbe  Instmction 
was  proper. 

[7]  7.  The  objections  urged  to  the  Instruc- 
tlons  given  are  to  the  effect  that  the  conrt 
did  not  explain  the  worda,  "reasonable  canse" 
and  what  "constituted  desertion."  Defend- 
ant did  not  object  to  the  Inatructlona  at  the 
time  they  were  given.  Neither  did  he  re- 
qnest  to  have  the  expressions  in  the  Instruc- 
tions to  which  he  refers  defined. 

The  Judgment  of  the  district  court  is  af- 
firmed. 

Judgment  affirmed. 
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TROWBRIDGE  v.  BOARD  OF  COM'BS  OF 
EL  PASO  COUNTY. 

(Snpreme  Conrt  of  Colorado.    April  6,  1914.) 

DiSTBICT    AND    PsOSECTmNO    ATTOBNETS  (§ 

3*)  —  Dxptnr  Dibtbiot  Attobnkts  —  Bx- 

PBN8B8. 

Under  Laws  1907,  p.  371,  |8  1,  2.  providing 
tliat  tbe  district  attorney  of  each  ju^i^ial  dis- 
trict and  hie  assistants  shall  be  entitled  to  ex- 
penses necessarily  incurred  in  the  discharge  of 
their  official  duties,  and  that  the  district  attor- 
ney sliall  be  entitled  to  collect  from  each  coun- 
ty in  his  district  the  necessary  expenses  of 
maiataininiC  an  office  for  the  transaction  of  bis 
official  business,  a  deputy  district  attorney  is 
Dot  entitled  to  recover  expenses  iDcurred  Id 
maintaining  an  office;  the  act  contemplating 
but  one  sacb  office  In  each  county,  and  the  dis- 


trict attorney  alone  being  entitled  to  recover 
the  necessary  expenses  for  its  maintenaDce. 

[Eld.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent  Dig.  H  10-17: 
Dec.  Dig.  S  3.*] 

Error  to  District  Court,  Bl  Paso  Oonnty; 
W.  S.  Morris,  Judge. 

Action  by  Henry  Trowbridge  against  the 
Board  of  Commissioners  of  El  Paso  County. 
There  was  a  Judgment  for  defendant,  and 
plalntifl  brings  error.  Affirmed. 

Henry  Trowbridge,  of  Denver,  pro  se. 
Clarence  M.  Hawkins,  of  Colorado  Siwlngs, 
for  defendant  In  error. 

BAILET,  7.  Complaint  was  filed  in  tbe 
district  court  of  El  Paso  County  March  12th, 
1009.  It  alleges,  in  substance,  that  the  plain- 
tiff, Trowbridge,  was  during  the  times  there* 
in  mentioned  the  duly  appointed,  qualified 
and  acting  assistant  district  attorney  for: 
tbe  fourth  Judicial  dlstrld;,  which  includes  the 
county  of  El  Paso ;  that  for  the  purpose  of 
performing  tbe  duties  of  such  office  Imposed 
by  law,  for  the  benefit  of  that  county,  he 
was  obliged  to  and  did  ke^  and  maintain 
therein  an  office  and  telephone;  that  he  nec- 
essarily Incurred  expenses  for  office  rent, 
lighting,  telephone,  etc,  aggregating  1^13.33; 
that  upon  presentation  of  sudi  claim  duly 
verified  to  the  defendant,  The  Board  of  Coun- 
ty Commlssionera  of  El  Paso  County,  the 
same  was  disallowed ;  that  no  part  of  such 
claim  and  demand  has  been  paid.  To  this 
complaint  a  ^eral  d«nurrer  was  sustalnedr 
plaintiff  elected  to  stand  by  bis  cause  aa  thus 
made,  the  complaint  was  thevnpon  dismiss- 
ed and  judgment  was  entered  for  the  board 
of  commissioners  for  costs.  Plalntifl  brings 
the  case  here  for  review. 

The  act  of  WOT,  concerning  ^cpenses  of 
district  attorn^,  is  Involved.  Laws  1007, 
p.  371.  Sections  1  and  2,  respectlvdy,  read 
as  follows; 

"Except  as  otherwise  spedfldally  provid- 
ed, the  district  attorney  of  each  Judicial 
district  in  tbe  State  of  Colorado,  and  eadi 
of  bis  assistants  and  deputies,  shall  be  al- 
lowed to  collect  and  receive  from  each  of  the 
coonties  in  his  district  the  expenses  necea- 
sarlly  Incurred  in  tbe  dlsdiai^  of  his  of- 
ficial duties  for  the  benefit  of  snch  county. 

"Except  aa  otherwise  specifically  provided, 
the  district  attorney  of  each  Judicial  dis- 
trict in  the  State  of  Colorado  shall  be  en- 
titled to  collect  and  receive  at  the  end  of 
each  year,  of  and  from  each  of  the  respec- 
tive counties  In  bis  Judicial  district  tbe  nec- 
essary expenses  of  maintaining  an  office  for 
the  transaction  of  his  official  business,  which 
exi>enses  shall  be  borne  by  the  various  coun- 
ties in  his  jodlcial  district,  each  In  propor- 
tion to  the  fees  earned  by  said  district  at- 
torney in  such  county  during  such  year." 

Section  2  specifically  provides  for  propor- 
tional payment  by  each  county  in  a  Judicial 
district  of  the  necessary  expense  of  mainte- 
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nance  of  an  office  by  the  district  attorney  for 
the  transaction  of  official  business  therein. 
The  provisions  of  section  1  relate  generally 
to  expenses  necessarily  Incurred  by  the  dis- 
trict attorney,  his  assistant  and  deputies,  In 
the  discharge  of  official  duties. 

The  complaint  affirmatively  shows  that  lia- 
bility for  the  account  sued  upon  was  In- 
curred in  keeping  an  office  where  the  official 
business  of  plaintiff,  as  an  assistant  district 
attorney,  was  transacted.  The  act  contem- 
plates the  support  of  but  one  such  office  In 
each  county,  and  the  district  attorney  alone 
Is  thereby  empowered  to  contract  and  re- 
cover the  expenses  necessarily  attached  to 
and  attending  It  This  Is  the  plain  meaning 
of  the  statute.  It  would  be  unreasonable  to 
hold  that  the  act  contemplates_  that  the  dis- 
trict attorney,  his  assistant  and  deputies  may 
each  maintain  separate  offices,  as  such  offi- 
cers, In  each  county  of  a  judicial  district, 
upon  the  claim  that  the  expense  is  necessa- 
rily incurred  In  the  performance  of  official  du- 
ties imposed  by  law,  and  such  would  be  the 
effect  of  conceding  plaintiff's  contention. 
There  Is  no  law  requiring,  and  therefore  no 
dsty  imposed  upon,  an  assistant  district  at- 
torney to  bare  and  keep  an  office  in  his  of- 
ficial capad^,  nor  la  there  any  provision 
which  warrants  him  In  doing  so  at  the  ex- 
pense of  the  county  on  the  ground  that  It  la 
a  necessary  expense  incurred  in  the  per- 
formance of  official  duties.  No  case  has  been 
cited  by  plalntlV  which  Is  In  point,  or  of  the 
slightest  assistance  in  constmlng  the  stat- 
ute under  consideration.  We  have  no  man- 
ner of  doubt  about  the  impropriety  .and  in- 
ralldlty  of  plaintiff's  claim.  The  demurrer  to 
Us  complaint  was  properly  sustained. 

Judgment  affirmed. 

UnSSER.  a  J.,  and  WHITER  J„  concur. 


ffi  Colo,  ue) 

SATRB  V.  LEONARD. 
(Supreme  Court  of  Colorado.   April  d,  1914.) 

1.  Bills  and  Notes  (S  64*)  —  Conditiohai; 
Dblitsbt— Dbfensb. 

Under  Bev.  St  1908,  S  4470,  providing  that 
as  between  the  immediate  parties,  the  delivery 
of  a  negotiable  iuBtrument  may  be  shown  to 
have  been  conditional,  the  maker's  answer,  al- 
leging that  the  note  sued  on  by  the  payee  was 
delivered  on  condition  that  It  should  not  be 
obligatory  if  a  certain  condltioti  be  met,  and 
thnt  such  condition  was  met  stated  a  sufficient 
defense,  if  proven. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Motes,  Cent  Dig.  |  104;  Dec.  Dig.  |  04.*] 

2.  Appeal  and  Ebbob  (|  1011*)— Review  — 
FiNoiNQS  or  CouBT  —  CoNFUonNO  Evi- 
dence. 

Where  there  was  abundant  evidence  to  snp- 
rt  defendant's  defense,  the  finding  of  the  court 
favor  of  such  defense  la  controlling  upon  re- 
view, though  there  was  also  contrary  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  If  8988-3988;  Dec  Dig.  % 
1011.*] 


Error  to  District  Court,  Gilpin  County; 
Charles  McCall,  Judge. 

Action  by  Roberi  H.  Sayre  against  S.  E. 
Leonard.  From  a  Judgment  for  defendant, 
plaintiff  brings  error.  Affirmed. 

L.  J.  Williams,  of  Central  City,  for  plain- 
tiff in  error.  Harry  E.  Kelly  and  Gharies  H. 
Haines,  both  of  Denvra,  for  defendant  in 
error. 

BAILEY,  J.  [1]  This  action  was  commenc- 
ed in  the  county  court  of  Ollpln  county,  hy 
plaintiff  Sayre,  against  defendant  Leonard, 
on  the  following  promissory  note: 

"¥530.         Denver,  Colorado,  Apl.  6,  1910. 

•'Fifteen  days  after  date  I  promise  to  pay 
to  the  order  of  Robert  H.  Sayre  Five  Hun- 
dred Thirty  Dollars  at  the  Rocky  Mountain 
National  Bank  of  Central  City,  Colorado, 
with  interest  at  six  per  cent  per  year  from 
date  until  paid. 

"Value  ■  received. 

[Signed]  S.  Vi.  Leonard. 

"No.  15541. 

"Due  2l8t  day  of  Apl..  1010." 

The  defendant  admits  the  execution  of  the 
note,  and  tliat  plaintiff  had  possession  of  It 
at  the  time  the  suit  was  begun ;  but  alleges, 
as  a  d^ense,  that  the  note  waa  delivered  to 
the  plaintiff  conditionally,  and  was  to  be- 
come Undlng  only  upon  the  happening  of  a 
certain  possible  future  event  which  did  not 
occur,  and  tliat  consequently  the  note  never 
In  ^t  became  effective.  The  condition 
which  it  is  claimed  was  attadied  to  the  note 
was  that  if  one  Wlngo,  a  silent  owner  with 
Leonard  In  a  certeiii  leasing  partnership,  In 
whidi  Sayre  also  had  an .  Interest,  should 
repudiate  a  ttaiufer  of  their  holdings  there- 
in, which  Leonard  undertook  to  make  to 
Sayre  without  consulting  Wlngo,  then  ttie 
note  sAionld  beccHne  obligatory  as  representing 
Leonard's  share  of  the  expense  of  operating 
the  lease,  but  that  if  Wli^  should  ratify  and 
approve  the  transfer,  th^  the  note  should  be 
canceled  and  returned.  It  Is  further  alleged 
that  Wlngo  did  In  fact  ratify  and  approve 
the  transfer  before  the  note  matured;  that 
defendant  notified  Sayre  of  that  fact;  and 
thnt  the  note  should  thereupon  have  been  re- 
turned for  cancellation  as  a  void  instrument ; 
but  that  Sayre,  In  violation  of  the  agree- 
ment, thereafter  took  advantage  of  his  pos- 
session of  the  instrument  and  brought  suit 
to  enforce  It  A  motion  to  strike  portions 
of  the  amended  answer,  directed  against  ttie 
allegations  of  conditional  delivery,  was  in- 
terposed and  overruled.  Issue  was  there^ 
upon  Joined  on  that  defense.  Plaintiff  re- 
covered Judgment  In  the  county  court  De- 
fendant appealed  the  cause  to  the  district 
court  where  It  was  tried  to  a  Jury,  which 
disagreed,  and  on  stipulation  the  case  was 
submitted  to  the  court  to  be  decided  as 
though  tried  before  the  court  without  a  Jury. 
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There  the  defeudant  sncceeded,  and  plaintiff 
brings  Uila  writ  of  error  to  review  the  Judg- 
ment of  the  district  court 

The  contention  Is  that  the  defendant  has 
not  pleaded  or  proved  a  conditional  delivery 
good  In  law.  The  rule  of  conditional  delivery 
of  commercial  paper  la  generally  acknowl- 
edged. 7  eye  688,  and  cases  dted ;  Westman 
T.  Krumweide,  30  Minn.  31S,  IS  N.  W.  255 ; 
McFarlaud  v.  Slkes,  M  Conn.  250,  7  AU.  406, 
1  Am.  St  Rep.  Ill;  Benton  v.  Martin,  62  N. 
Y.  570;  Eweli  et  al.  v.  Tumey,  39  Wash. 
615,  81  Pac  1047;  Watklns  v.  Bowers,  119 
Mass.  383.  Moreover,  section  16  of  the  nego- 
tiable instrument  law  (section  4479,  R.  S. 
1908)  contains  a  specific  provision  on  condi- 
tional delivery  in  the  following  language: 

"Every  contract  on  a  negotiable  Instrument 
is  incomplete  and  revocable  until  delivery  of 
the  instrument  for  the  purpose  of  giving  ef- 
fect thereto.  As  between  immediate  parties, 
and  as  regards  a  remote  party  other  than  a 
bolder  in  due  course,  the  delivery,  in  order 
to  be  effectual,  must  be  made  either  by  or 
under  the  authori^  of  the  party  maldug, 
drawing,  accepting  or  indorsing,  as  the  ease 
may  be;  and  in  such  case  the  delivery 
may  be  shown  to  -have  been  conditional, 
or  for  a  spedal  purpose  only,  and  not  for 
the  purpose  of  transferring  the  property 
in  the  Instrument  But  where  the  instru- 
ment is  In  tbe  hands  of  a  holder  -In  due 
course^  a  valid  delivery  thereof  by  all  par- 
ties prior  to  him  so  as  to  make  them  liable 
to  him  is  oondnsively  presumed.  And  wh^e 
the  iiu^ment  Is  no  longw  in  the  possession 
of  a  party  whose  signature  appears  thereon, 
a  valid  and  Intentional  delivery  by  him  is 
presumed  until  the  contrary  la  proved." 

In  a  recent  case  decided  by  this  court,  Nor- 
man T.  McCarthy,  1S8  Pac.  28.  ve  bad  under 
cmstdemtion  a  question  closely  analogous  to 
the  present  one,  involving  tbe  cmditlonal  de- 
Uvny  of  a  check,  and  upon  that  proposition, 
spiftng  other  things,  this  was  said: 

"Now  ttM  action  on  the  check  in  the  pres- 
ent instance  was  between  the  inmiedlate  par- 
ties, the  payee  and  the  drawer,  and  the  fur- 
ther answer  alleged  that  the  check  was  de- 
Uvavd  to  the  payee  upon  tbe  condition  that  it 
was  to  be  paid  only  in  the  event  that  It  was 
determined  that  the  drawer  was  not  entitled 
to  hold  the  property  as  against  the  attach- 
ment, which  property  he  kept  In  his  posses- 
sion. And  it  was  further  alleged  in  effect 
that  tbe  course  of  events  in  the  attadunent 
salt  was  such  that  the  drawer  was  entitled 
to  retain  the  property,  and  that  the  condition 
upon  which  the  delivery  of  the  check  was  to 
become  absolute  was  not  fulfilled  and  could 
not  be.  This  conditional  delivery  alleged  was 
certainly,  within  the  contemplation  of  the 
statute,  one  which  may  be  shown  as  between 
immediate  parties,  and  the  further  ailega- 
tions  showed  that  the  delivery  required  by 
the  statute  to  complete  tbe  contract  express- 


ed on  tbe  check  was  never  made,  and  on 
that  account  the  check  was  not  a  completed 
contract  The  further  answer,  therefore,  was 
suthdent  to  coustltute  a  defense." 

[2}  So  here,  the  action  on  the  note'  is  be- 
tween the  Immediate  parties,  the  payee  and 
drawer,  and  the  further  answer  alleges  that 
the  note  was  delivered  upon  condition  that  it 
was  to  become  effective  only  if  WIngo  de- 
clined to  ratify  the  transfer  of  his  interest  ta 
the  leasing  partnership,  which  Leonard  had 
undertaken  to  make  to  Say  re.  The  sole  mat- 
ter then  is  whether  the  delivery  of  the  note 
was  attended  by  a  condition  which  if  fulfilled 
would  defeat  its  enforcement  That  the  di- 
lutions of  the  further  answer,  if  established 
by  competent  proof,  constituted  a  complete 
defense,  such  as  tbe  statute  oontempiates, 
seems  certain.  Whether  the  note  was  so  con- 
ditionally delivered  became  purely  a  question 
of  fact  There  was  abundant  testimony  to 
support  the  allegations  of  this  defoise,  and 
although  there  was  contrary  evidence,  the 
spodflc  finding  of  the  court  that  such  was 
the  character  of  the  delivery  is  controlling 
upon  review. 

Jn  the  foreg<dng  view  of  the  case  it  be- 
comes unnecessary  to  consider  the  error  as- 
signed on  the  overruling  by  the  county  court 
of  the  motion  to  strike  portions  of  the  amend- 
ed answer,  if  that  is  properly  here.  The  dis- 
trict court  not  having  passed  specifically  on 
such  motion,  the  question  raised  is  whether 
that  assignment  may  be  properly  presented 
on  tbe  record  twfore  us  from  thatcourt  This 
motion  went  to  the  vital  allegations  of  con- 
ditional delivery,  and  inasmuch  as  upon 
the  whole  record  we  hold  that  a  good  defense 
was  pleaded  and  proved,  ttiat  matter  need  not 
be  more  particularly  noticed.  ' 

The  Judgment  is  affirmed. 

MUSSER»  a     and  WHITE,  J.,  concur. 


LANE  T.  LTON. 


(B7  Colo.  168) 


(Supreme  Court  of  Colorado.   April  6,  1914.) 

ATTqxnxT  and  Oubnt  (|  190*)  —  Attob- 
KBTS'  Lun— Enfobcbuent  —  Pboceedinos. 
Where  plaintiffs  attorneys  contracted  to 
prosecute  a  suit  for  specific  performance  for 
a  contingent  fee,  and,  after  suing  out  a  writ 
of  error  to  review  a  Judgment  of  dismissal,  plain- 
tiff made  a  settlement  with  defendant  wmiout 
the  attorneys*  consent  and  requested  that  the 
action  be  dismissed,  tbe  Supreme  Court  had  no 
jurisdiction  at  tbe  instance  of  the  attorneys  to 
establish  their  lien  on  tlie  property  involved 
in  the  action  and  permit  them  to  prosecute  the 
salt  therefor ;  their  right  to  a  lien,  if  any,  being 
only  enforceable  in  an  appropriate  action  insti- 
tuted by  them  in  a  court  of  competent  Jnrisdic- 
tion. 

[Ed.  Note.— For  other  eases,  see  Attorney  and 
Client,  Cent  Dig.  SI  412-a7;  Dec.  Dig.  | 
190.*] 

Error  to  District  Gour^  Bontt  County; 
John  T.  Shumate,  Judge. 
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Suit  by  John  W.  Lane  against  Bnbert  J. 
Lyon.  From  a  Judgment  for  defendant, 
plaintiff  brought .  error,  which  at  plaintiff's 
request  was  dismissed  at  hia  cost,  whereupon 
his  attorneys  filed  a  petition  to  establish  their 
lien  for  fees  on  the  property  involved  In  the 
action,  and  for  leave  to  prosecute  the  same 
to  Judgment.  Denied. 

James  E.  Jew^  of  Ft  Morgan,  and  Albert 
O.  Craig,  of  Denver,  for  plaintiff  in  error. 
Edward  C.  Stimaon  and  Page  M.  Brereton, 
both  of  Denver,  for  defendant  in  error.  A. 
H.  Gooding  and  Arthur  L.  Weasels,  both  of 
Steamboat  Springs,  pro  se. 


QABBBRT,  J.  Lane  and  I^n  entered  In- 
to a  written  contract  for  tlie  trade  and  sale 
of  certain  real  estate  and  personal  property. 
Afterwards  Lane  commenced  an  action 
against  Lyon  to  enforce  the  specific  perform- 
ance of  tills  contract  bl'^  for  damages  and 
other  relief.  Gooding  &  Wessels  were  Lane's 
attorneys,  and  had  a  written  agreement  with 
him  whereby  they  were  to  receive  a  contin- 
gent fee  of  ¥2,000  on  the  termination  of  the 
cause  in  his  favor.  It  appears  that  this  fee 
was  to  be  paid  by  a  conveyance  of  the  real 
estate  Involved.  After  the  Issues  were  join- 
ed, defendant  moved  for  Judgment  on  the 
pleadings,  which  was  sustained  and  the  ac- 
tion dismissed.  Plaintiff,  by  his  counsel, 
Gooding  &  Wessels,  then  sued  out  a  writ 
of  error  from  this  court  and  lodged  the  rec- 
ord with  the  clerk.  After  the  writ  of  error 
was  sued  out,  Lane  and  Lyon,  without  the 
knowledge  or  consent  of  Gooding  &  Wessels, 
settled  the  controversy  and  filed  a  written 
request  that  the  action  he  dismissed  at  the 
cost  of  the  plaintiff.  Ooodlng  &  Wessels 
then  filed  a  notice  of  attorney's  lien,  and  a 
petition  in  this  court  to  mai£e  their  claim  for 
attorney's  fees  a  lien  on  all  the  property  In- 
volved In  the  action,  that  the  proceeding  be 
not  dismissed,  and  that  they  be  allowed  to 
prosecute  it  to  judgment  Both  plaintiff  and 
defendant  resist  this  petition,  by  motion  to 
strike  it  from  the  files.  Gooding  &  Wessels' 
claim  for  Hen  Is  predicated  upon  their  con- 
trart  and  the  provisions  of  section  242  of  the 
Revised  Statutes  of  1908. 

We  do  not  deem  it  necessary  to  undertake 
to  determine  what  Uie  rle^ts  of  counsel  may 
be  nnder  this  section,  as,  in  our  opinion,  the 
only  question  is  whether  we  have  -authori^ 
to  entertain  their  petition.  There  is  no  judg- 
ment bere,  and  whatever  Gooding  &  Wessels* 
rights  may  be  by  virtue  of  their  contract  en- 
tered into  with  lAne,  and  the  provisions  of 
^e  statute  to  which  we  have  referred,  must 
lie  determined  in  an  appropriate  action  In- 
stltnted  by  them  In  a  conrt  of  competent  ju- 
risdiction. We  are  without  original  juris- 
diction to  entertain  any  such  a  proceeding. 

The  motion  to  strike  the  petition  is  em- 


tained,  without  prejudice,  and  the  proceed- 
ing dismissed,  at  cost  of  plaintiff  In  error. 

Motion  sustained,  and  proceeding  dis- 
missed. 

MUSSBB,  a  J.,  and  HILL,  J.,  concor. 


(57  Colo.  51) 
ANDERSON  v.  WOODWARD. 
(Supreme  Court  of  Colorado.   April  6,  1914.) 

1.  COUBTS  (S  489*)— JumsDIOTION   OF  STATE 

CouBT— Patent  fob  Lani>— WBONGrox.  Is- 
sue— Vacation. 

Where,  pending  appeal  by  a  desert  entry- 
man  of  public  land  to  the  Commissioner  of 
the  General  Laud  Office,  and  to  the  Secretary 
of  the  Interior,  from  an  order  of  the  local  land 
office  rejecting  his  application,  a  iwtent  was  is- 
sued to  another  under  a  homestead  entry,  the 
state  court  had  jurisdiction  of  a  suit  to  set  adde 
the  patent  as  wrongfully  issued. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  II  1324-1330, 1333-1341, 1372-1374  ;  Dec. 
Dig.  I  489.*] 

2.  Public  Lanos  (i  104*)  —  Patints  —  Issu- 
ance Pbndiho  Appeals. 

Where,  pending  appeal  from  a  decision  of 
the  local  land  office  rejecting  a  desert  land  en- 
try, the  laud  was  patented  to  a  homestead  entry- 
man,  the  patent  was  void  as  issued  for  land  pre- 
viously appropriated. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  g  800 ;  Dec.  Dig.  i  104.*] 

3.  Public  Lands  (5  114*)— DisPosmon— Is* 
SUANCK  or  Pateni^Effect. 

On  the  issuance  of  a  patent  to  public  land, 
the  land  department's  auUiority  and  control 
over  the  title  is  terminated,  though  the  issuance 
of  the  patent  was  erroneous ;  and  the  aatbori^ 
of  the  department  does  not  again  attach  until 
the  patent  baa  been  set  aside  by  the  courts. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  §§  314-322 ;  Dec.  Dig.  §  114.*] 

Apj>eal  from  Morgan  County  Court;  M.  M. 
House,  Judge. 

Action  by  Harry  H.  Anderson  against  Q. 
A.  Woodward.  Judgment  for  defendant,  and 
plaintiff  appealed.   Reveraed  and  remanded. 

Anderson  brou^t  suit  In  the  county  court 
against  Woodward,  the  object  ot  whldi  was 
to  caaetA  &  patratt  to  a  designated  tract  of 
land.  In  his  complaint  plaintiff  alleged  that 
the  subjectmatter  in  oontrovusy  did  not  ex* 
ceed  In  value  the  sum  of  |2,000;  Quit  he  had 
applied  to  the  local  land  office  at  Sterling  to 
enter  the  land  unbraced  in  the  patent  as  a 
desert  entry;  tliat  his  application  was  made 
as  provided  by  the  rules  and  regulations  ot 
tbe  government  relative  to  desert  entries; 
that  ttie  officers  of  the  local  land  office  re- 
jected hia  application  and  permitted  the  de- 
fendant to  make  a  homestead  entry  of  ttie 
land;  that  thereafter  he  appealed  from  this 
decision,  both  to  the  Commissioner  of  the 
General  Land  Office  and  the  Semtary  of 
the  Interior;  that  the  latter  annulled,  can- 
celed, and  held  for  nan^t  the  rejection  by 
the  local  laud  office  of  his  application  fi>r 
desert  entry,  and  also  held  for  naught  the 
homestead  application  of  defendant,  and  o^^ 
dered  that  defendant  be  required  to  show 
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vrhy  Ms  entrr  should  not  be  canceled,  and 
tlie  applicatton  of  plaintiff  to  make  desert 
entry  should  not  be  allowed;  that  this  or- 
der Is  In  full  force  and  effect;  that  the  hear- 
ing so  ordered  has  not  been  had.  He  fur- 
ther alleged  that  pending  his  appeal  the  lo- 
cal land  office  permitted  defendant  to  make 
pretended  final  proof  bj  commutation  npon 
the  land  involved,  and  delivered  to  defend- 
ant a  patent  therefor  without  notice  to 
plaintiff;  the  ofiBclals  and  defendant  well 
knowing  that  plaintiff's  appeal  was  pending 
and  that  his  rights  were  then  being  adjudi- 
cated In  the  General  Land  Office  and  before 
the  Interior  Department  He  also  alleged 
that  his  application  for  desert  entrr  was 
made  when  the  tract  involved  was  vacant 
government  land  and  subject  to  desert  entry, 
and  prior  to  the  time  when  defendant  was 
permitted  to  contest  his  application. 

The  defendant  demurred,  upon  the  ground 
that  the  court  did  not  have  Jurisdiction  over 
the  subject-matter  of  controversy,  and  that 
the  complaint  did  not  state  f^cts  sufficient  to 
constitute  a  cause  of  action.  The  demurrer 
waa  sustained,  and  plaintiff  having  elected 
to  stand  by  bis  complaint,  his  action  was 
dismissed.  Plaintiff  bilnga  the  cause  here 
for  review  by  appeal. 

HcConley  &  Hlnkley,  of  Sterling,  for  ap- 
pelant. Tftytor  ft  Peud^  of  Ft  Morgan, 
for  a^Klleew 

OABBEBT,  J.  (after  stating  the  facts  as 
above).  [1]  The  court  had  Jurisdiction  of  the 
cause,  and  the  only  questiOD  Involved  re- 
lates to  the  sufficiency  of  the  complaint  to 
state  a  cause  of  action.  The  facts  are  un- 
disputed, and  the  proportion  is  wb^tlier  on 
these  facta  the  land  department  was  author- 
ized by  law  to  issue  a  patent  to  the  defend- 
ant 

{2]  It  has  frequently  been  decided  by  the 
Supreme  Court  of  the  United  States  that  pat- 
ents for  lands  which  have  been  previously 
granted,  reserved  trom  sale,  or  appropriated, 
are  void,  and  that  actions  may  be  maintained 
to  annul  such  patents.  Horton  v.  Nebraska, 
21  WalL  660,  22  L.  Ed.  639;  .Burfenning  v. 
Chicago,  St  P.  H.  ft  O.  R.  Co..  163  U.  S.  321. 
10  Sup.  Ct  1018,  41  L.  Ed.  175.  These  de- 
cisions are  based  upon  the  ground  that  the 
action  of  tlie  officials  of  the  land  department 
beyond  the  scope  of  their  authorl^  Is  void. 
We  think  this  dedaratKm  of  the  law  Is  ap- 
plicable here.  The  local  land  office  had  ren- 
dered Judgment,  from  which  plaintiff  appeal- 
ed to  the  Commissioner  of  the  'General  Land 
Office  and  the  Secretary  of  the  Interior. 
Pending  the  disposition  of  this  appeal,  which 
was  subsequently  decided  In  favor  of  plain- 
tiff, the  local  land  office  entertained  the  ap- 
plication of  defendant  for  patent  and  grant- 
ed him  tltla  This  was  beyond  their  author- 
ity, for  the  reason  that  pending  the  dlsfposl- 
tlon  of  the  appeal  the  Judgment  of  the  local 


(^dals  stood  suspended,  and  they  were  with- 
out authority  to  entertain  the  applloitlon  of 
either  party  for  title. 

[3]  This  being  the  situation,  and  plaintiff 
being  a  claimant  of  the  premises,  he  may 
maintain  an  action  to  annul  the  patent  pro- 
cured by  the  defendant;  otherwise  the  action 
of  the  land  department,  which  was  without 
authority,  deprives  plaintiff  of  all  remedy. 
The  Secretary  of  the  Interior  ordered  a  re- 
heariAg  before  the  local  land  office.  Before 
this  order  defendant  secured  title,  which 
cannot  be  annulled  by  the  land  department, 
for  after  Issuance  of  patent  Its  authority 
and  control  over  the  title  has  passed.  Moore 
V.  Robbins,  96  U.  S.  530,  24  L.  Ed.  848.  Con- 
sequently his  only  redress  is  in  the  courts 
to  have  the  patent  canceled,  which,  if  order- 
ed, will  place  the  parties  In  the  position  to 
have  their  rights  to  the  land  in  controversy 
determined  by  the  land  department  In  ac- 
cordance with  the  order  of  the  Secretary  of 
the  Interior. 

Tbe  Judgment  of  the  county  court  is  rev^ s> 
ed,  and  the  cause  remanded,  with  directions 
to  overrule  the  demurrer,  and  for  further 
proceedings  according  to  law. 

Judgment  reversed  and  cause  remanded. 

HUSSEB,  a  J.,  and  WHITE,  concur. 

(B7  CoUfc  »> 

NATIONAL  SURETY  CO.  r.  SCHAFBB  et-al. 
(Supreme  Court  of  Colorado.    April  6,  1914.) 

1.  Appeal  and  Ebkoe  ({  1232*)— Liabjlitt 

ON  Appeal  Bond. 

Civ.  Code,  8  397.  provides  that  the  dis- 
missal of  an  appeal  may,  by  order  of  the  court 
be  made  without  prejudice  to  another  appeal  or 
writ  of  error,  but,  unless  another  appeal  or  su- 
persedeas be  taken  or  allowed  within  80  days 
^fter  such  dismissal,  the  dismissal  of  an  appMl 
or  writ  of  error  shell  operate  aa  an  affirmance 
of  the  trial  court's  judgment,  so  as  to  make  the 
ffureties  upon  appellant's  nndertaking  liable 
thereon.  Section  388,  as  it  was  amended  by 
Laws  1907,  p.  278  (Code  Civ.  Proc  1908,  {  422), 
provides  that,  if  the  appeal  be  from  a  money 
judgment,  the  appeal  bond  shall  provide  that,  U 
appellant  does  not  make  payment  of  the  judg- 
ment within  30  days  after  the  filing  of  the  re- 
mittitur from  the  Supreme  Court,  on  motion  of 
tbe  obligee,  judgment  'shall  be  rendered  In  tbe 
trial  court  in  his  favor  against  the  sureties  for 
the  amount  awarded  appellant  on  appeal.  Sec- 
tion 401  prohibits  a  writ  of  error  from  being 
brought  after  the  expiration  of  three  years  from 
the  rendition  of  judgment,  and  section  402  pro- 
vides that  no  such  writ  ahwll  operate  as  a  supei^ 
sedeas,  except  upon  order  of  toe  court  or  judge, 
nor  until  a  bond  be  filed  as  in  case  of  appeal. 
Held  that,  where  an  appeal  bond  was  filed  in 
the  circuit  court  on  February  27th,  and  the  ap- 
peal was  dismieeed  on  June  3d.  and  remittitur 
issued,  and  the  record  waa  eutered  in  the  Su- 
preme Court  as  upon  writ  of  error  on  August 
8th,  and  a  supersedeas  allowed,  it  was  error  to 
render  judgment  against  the  sureties  on  the  ap- 
peal bond  on  October  14th  for  the  amount  of  the 
judgment  originally  appealed  from;  liability  on 
the  appeal  bond  not  maturing  until  the  judr- 
ment  was  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4753-4757;  Dec.  Dig.  | 
1232.*] 
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2.  STATUm    Q   181*)  — CoNSTBUOnON  — Bl- 

SULTS. 

Id  case  of  doubt  as  to  the  meaning  of  a 
statute,  the  court  sboald  consider  the  results  of 
the  construction  urged;  it  being  presumed  that 
the  Legislature  intended  a  reaBonabie  opera- 
tion of  the  statute. 

[Ed.  Note.— For  other  caBes,  see  Statutes, 
Cent.  Dig.  §$  259,  203;  Dec.  Dig.  {  181.*] 
8.  Statutes  (S  183*)— Constbuoizon—Spibit 

or  Statutb. 

A  matter  apparentlr  within  the  letter  of 
a  statute  is  not  deemed  within  the  statirte,  un- 
less it  appears  that  the  Legislature  so  intended. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  i  261;  Dec  Dig.  S  183.«] 

4.  Statutes  (i  20S*)  —  GonBTBUonoH  am  a 

The  Legislature's  intention  most  be  deduc- 
ed from  a  construction  of  the  whole  statute. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  S  282;  Dec.  Dig.  S  205.*] 

5.  STATinVS  (I  184^  —  CONSTBUCTION  —  PtJB- 
P08B. 

The  occasion  and  necesdty  cd  a  statute  and 
the  mischief  to  be  remedied  should  be  consid- 
ered in  determining  the  legislative  intent. 

[Ed.  Note.—For  other  cases,  see  Statutes, 
Cut  Dig.  I  262 ;  Dec.  Dig.  |  184.*] 

6.  Appeal  ahd  Erbob  ({  1231*)— Lxabiutt 
oiv  Appeal  Bond— Applicatioii  of  Stat- 

VTE. 

Code  Cir.  Proc  |  422,  providing  that. 
If  the  appeal  be  from  a  judgment  directing  the 
payment  of  money,  the  appeal  bond  shall  pro- 
Tide  that,  if  appellant  does  not  make  payment  of 
Judgment  within  30  days  after  filing  of  remittitur 
from  the  Supreme  Court,  judgment  shall  be 
entered  in  the  trial  court,  on  motion  in  favor 
of  the  obligee  in  the  bond,  against  the  sureties 
tor  the  amount  of  the  judgment,  does  not  apply 
where  the  appeal  was  dismissed  without  prej- 
udice, but  only  where  judgment  is  expressly  af- 
firmed by  the  appellate  court,  or  its  actlcu  ts 
in  effect  a  final  affirmance. 

[Ed.  -Note.— For  other  eaaas,  ■••  Appeal  and 
Error,  Cent.  Dig.  H  4751.  4752;  Dec  Dig.  I 
1231.*] 

T.  Appeal  and  Erbob  d  793*)— DiavrssAL 
OP  Appeal  —  Dismissal  Without  Pbej- 

UDICB. 

Civ.  Code.  |  897,  providing  that  the  dis- 
missal of  an  appeal  by  order  of  court  may  be 
made  without  prejudice  to  another  appeal,  is 
permlsBtve,  and  not  mandatory,  and  the  discre- 
tion of  the  Snpreme  Court  to  refuse  to  enter 
•DCb  order  is  as  absolute  ai  it  was  before  the 
section  was  enacted. 

[EA.  Note.— For  other  cases,  see  Apiieal  and 
Error,  Dec.  Dig.  |  793.*] 

Error  to  District  Court,  Lincoln  Ooun^; 
J.  W.  Sheafor,  Judge. 

Proceeding  by  George  Schafer  aud  others 
against  the  National  Surety  Company.  Judg- 
ment for  plaintiffs,  and  defendant  brings  er- 
TOT.  Beveraed. 

CDonndl,  Oraham  As  CDonnell.  of  Den- 
▼er,  for  plaintiff  in  error.  Henry  Trow- 
bridge^ of  Denver,  for  defendanta  in  error. 

SCOTT,  J.  [1]  The  defendants  In  error, 
on  the  21st  day  of  February,  1911,  obtained 
a  judgment  In  the  district  court  of  Lincoln 
county  against  tbe  Denver  Horse  Importing 
Company  in  tbe  sum  of  $4,400,  and  for  costs 
of  suit   From  this  Judgment  an  appeal  was 


prayed  and  allowed  to  tills  eonrt  ^Clie  ap> 
peal  bond  required  by  order  of  the  district 
court  wais  filed  in  that  court  on  the  27th  Haj 
of  Fbbmary,  1911,  with  the  plaintiff  In  er- 
ror, the  National  Surety  Company,  as  surety. 
June  8,  1911,  upon  a  abort  trameript,  the 
appeal  was  dismissed,  and  tbe  remittltor  Is* 
sued.  On  the  8th  day  of  Augost,  1911.  the 
record  was  entered  here  as  upon  error,  and 
a  supersedeas  allowed.  After  tliis,  and  aft- 
er  tbe  remittitar  had  been  lo^^  in  the  dis- 
trict court,  and  on  the  14tfa  day  of  Octob», 
1911,  upon  motion  of  tbe  defendants  In  w- 
ror  here,  the  district  court  rendered  Judg- 
ment upon  the  appeal  liond  In  tbe  snm  of 
$4,780.75,  being  1^  amonnt  of  the  said  Judg- 
ment theretofore  rendered,  tofether  with 
Interest  and  costs.  The  plaintiff  In  error 
was  duly  notified  of  such  motion,  and  was 
present  by  counsel  Id  court,  and  objected  to 
the  rendition  of  such  judgment  The  objeo- 
tloD  urged  was  that,  under  the  state  of  facts 
presented,  the  court  was  without  jurisdic- 
tion to  enter  ■  the  judgment  at  that  time. 
Section  397  of  the  Civil  Code  provides:  "The 
dismissal  of  an  appeal  may,  by  order  of  tbe 
court,  be  made  without  prejudice  to  another 
appeal  or  writ  of  error;  but  unless  another 
appeal  or  supersedeas  be  taken  or  allowed 
within  thirty  days  after  such  dismissal,  tbe 
dismissal  of  an  appeal  or  writ  of  error  sliall 
operate  as  an  affirmance  of  tbe  Judgmoit  of 
the  trial  court,  so  as  to  make  the  sureties 
upon  the  undertaking  given  by  tbe  appel- 
lant or  plaintiff  in  error,  liable  on  such  un- 
dertaking," 

By  the  act  of  1907  section  388  of  the  ClvU 
Code  (now  section  422  of  Code  of  1908) 
was  amended  so  as  to  Include  the  follow- 
ing provision:  "If  the  appeal  be  from  a 
judgment  or  decree  directing  tbe  payment 
of  money,  the  appeal  bond  shall  also  pro- 
vide that  if  the  appellant  does  not  make  pay- 
ment of  said  judgment  or  decree  and  the 
Interest  and  costs  within  thirty  days  after 
the  filing  of  the  remittitur  from  the  Supreme 
Court  In  the  court  from  wblch  the  appeal  is 
taken,  on  motion  of  the  obligee  In  said  bond, 
judgment  shall  be  entered  in  the  court  from 
which  tbe  appeal  is  taken.  In  bis  favor, 
against  the  sureties  for  such  amount  as  may 
be  awarded  against  tbe  appellant  on  appeal 
No  execution  shall  Issue,  on  such  judgment 
against  tbe  sureties,  however,  until  a  writ 
of  scire  facias  shall  Issue  and  be  served  on 
such  sureties,  In  the  manner  In  which  sum- 
mons may  be  served,  requiring  them  to  show 
cause  before  tbe  court,  by  a  day  to  be  there- 
in named,  not  less  than  five  days  after  the 
service  of  said  writ,  why  execution  should 
not  be  Issued  against  them,  and  no  appeal 
by  said  sureties  from  the  Judgment  of  the 
couri  thereon  shall  lie." 

Section  401  of  the  Civil  Code  provides  that 
a  writ  of  error  shall  not  be  brought  after 
the  expiration  of  three  years  from  the  rendi- 
tion of  the  Judgment  complained  of.  Section 
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402  pxovidea  tbat  no  wilt  of  error  shall  oi>- 
erate  as  a  Biq>enedeaa,  except,  opon  order 
of  the  Gonrt  or  Jnd<e,  the  vrit  be  made  a 
flopersedeas,  nor  until  a  bond  be  filed  as  in 
case  of  appeals.  These  sections  of  the  stat- 
nte  in  effect  at  the  time,  and  are  con- 
trolling In  this  case.  The  contention  of  the 
Idalntiff  in  error  is,  in  substance,  that  sec- 
tion 397,  when  constraed  in  connection  with 
other  sections  of  the  Code  rdated  thereto, 
most  be  constraed  as  intauUng  that,  vhen 
an  appeal  has  been  dismissed  and  a  new  ob- 
ligation for  the  Judgment  entered  Into  upon 
order  granting  a  supersedeas  within  80  6&yB 
after  the  dlsmi^l,  the  surety  upon  the  new 
bond  thus  glTen  shall  be  liable;  but  that.  If 
more  than  30  days  elapee,  as  In  this  case, 
between  the  time  ot  dismissal  and  tbat  of 
StTlDg  the  supersedeas  bond,  then  the  appeal 
bond  diall  remain  effectlTe,  and,  in  such 
event,  the  holder  of  the  judgment  can,  If  the 
Judfe;ment  be  finally  affirmed,  hare  recourse 
upon  either  or  both  sets  ot  sureties,  being  re- 
stricted to  one  satisfaction  of  the  Judgmmt 
That  is  to  say,  that,  while  the  defendant  in 
error  is  liable  iu>on  its  appeal  b(»id.  sucb  Ua- 
billlT  does  not  mature  until  the  Judgment  Is 
affirmed,  admitting,  however,  tbat  If  the 
wrtt  ot  error  had  not  been  made  a  superse- 
deas, the  liability  upon  the  appeal  bmd  would 
immediately  accrue. 

On  the  other  hand,  as  we  understand  it, 
the  defendants  In  error  contend  that,  inas- 
much as  the  supersedeas  was  not  allowed 
until  more  than  SO  days  had  elapsed  from 
the  data  of  dismissal,  the  dismissal  acted  as 
an  afflnnanoe  of  the  Judgment,  and  that  they 
are  oitltled  to  Immediate  Judgment  on  the 
Nmd,  and  to  ezecutt<m  thereon,  regardless  of 
the  fSate  of  the  Jndgmoit  in  this  court  Ttds 
vras  the  view  of  the  district  court  The  ques- 
tion here  presented  has  not  been  determined 
by  this  court  AU  cases  Involving  the  rights 
of  Judgment  creditors  under  sectlmt  897  of 
the  Code  of  OvU  Procedure^  In  so  far  as 
hitherto  determiued,  have  inviAved  an  ap- 
peal bond  wherein  Ihe  appeal  had  for  some 
nason  been  dismissed,  and  wherein  this 
court  has  not  again  assumed  Jurisdiction  by 
a  new  appeal,  or  by  writ  of  OTwr,  either 
within  or  after  80  d^  from  the  date  of  dls- 
mlssaL  In  the  case  at  bar,  after  the  appeal 
had  been  dlsmlmed,  this  court  4iad  again  as- 
sumed Jurisdiction  by  the  Issuance  of  Its 
writ  of  error,  and  had  superseded  the  Judg- 
ment for  which  the  ai^>eal  bond  had  been 
gtvoi,  though  not  within  the  80  days  prodded 
by  the  statute.  It  must  be  conceded  that  the 
statutes  allowing  writs  of  wror  to  be  brought 
within  three  years  from  the  date  of  Judg- 
ment, the  causing  of  audi  ^rlts  to  act  as  su- 
persedeas, together  with  the  power  given  to 
this  court  to  re-enter  dismissed  appeal  cases 
as  on  error,  are  all  dfectlve  In  lUs  particu- 
lar case,  and  must  be  construed  together  and 
In  connection  nith  the  other  statutes  under 
eonsideratlon.   The  power  of  the  court  to 


suspend  the  execution  of  the  original  Judg- 
ment, by  granting  the  supmedeas  in  this 
case,  cannot  be  questioned,  and  that  case  Is 
before  us  for  review  and  final  determination, 
as  in  any  other  case  on  error  wherein  the 
Judgment  has  been  superseded.  It  cannot 
be  said  tbat  this  power  and  authority  was 
Intended  to  be  Umited  by  the  provisions  ot 
section  387  of  the  Olvll  Code.  Then  the  Judg- 
mrat,  to  satisfy  which  the  tLppeaH  bond  In- 
volved In  this  acUon  was  given,  is  suspended 
by  this  court  pending  review  and  determina- 
tion, and  as  effectively  so  as  It  the  fturmer 
appeal  had  never  been  ta^en. 

[1-4]  It  la  a  rule  of  stetutory  construction, 
approved  by  Oie  appellate  courts  of  this 
state^  that  where  there  Is  ground  for  dUpute 
as  to  the  Intent  ot  the  Lc^latara  and  mean- 
ing of  the  statutes,  we  should  cmislder  the 
reeulte  ot  any  such  constructioii,  and  it  Is 
always  presumed  that  the  Legislature,'  in  the 
enactment  of  a  statute,  seeks  to  obtain  rea- 
sonable resulto  and  practical  objecte;  fur- 
ther, that  it  is  always  true  that  a  thing  ap- 
parently within  the  letter  of  the  act  Is  not 
within  the  statute,  unless  It  be  likewise  with- 
in the  evident  ^tentlon  of  the  L^lslature; 
that  an  intenttou  must  always  be  deduced 
from  a  construction  of  the  whole  and  every 
part  of  the  statute. 

[i]  TbB  occasion  and  necessity  of  the  law 
and  the  mischief  to  be  remedied  and  the  ob- 
ject la  view  are  always  to  be  takoi  Into  ac- 
count in  determining  the  intention.  It  can- 
not be  assumed  that  the  LegUOature  intsnded 
to  impose  tardcal  proceedings  upon  this 
court  or  upon  Uttgants,  particularly  where 
these  may  result  In  great  Injustice;  for  this 
ml^t  wdi  be  the  result  In  this  case.  The 
Legislature  has  conferred  the  unequivocal 
right  upon  the  Horse  Importing  Compel^  to 
have  th»  Judgment  against  It  reviewed  and 
determined  by  this  court;  and,  before  ttie 
present  Judgment  mHm  the  a^oa  brad  was 
rendered,  tbat  company  had  in  a  lawful  way 
elected  to  exercise  that  right  and  the  court 
had  assumed  the  burden  Imposed  by  the  stat- 
ute to  determine  the  rlghte  of  the  partiea. 
The  whole  matter  was  theretn^  at  the  time, 
pending  In  this  court  with  the  rl^te  of  the 
Judgment  credlt(wa  duly  safeguarded  1^  the 
supersedeas  bond,  as  provided  by  the  statute. 
Then,  if  this  court  shall  find  ito  duty  to  be 
to  reverse  and  vawte  the  Judgment  whidti 
the  appeal  bond  was  given  to  protect,  the  ap- 
peal twnd  and  the  supersedeas  bond,  by  their 
very  terms,  have  served  their  pnrpoee,  and 
there  can  toe  no  Icmger  a  Uabillt?  thereunder. 
In  such  a  case,  can  It  be  said  that  tibe  Legis- 
lature intended  that  the  surety  should  pay 
the  Judgment  regardless  of  ito  fate  in  this 
court?  Such  would  be  the  Umlt  hi  absurd- 
ity. 

It  is  wdl  to  consider  the  relation  of  an 
appeal  or  a  supersedeas  bond  to  the  Judg- 
ment suspended  by  either  or,  as  in  this  case, 
both  of  them.   In  the  ease  of  Rockwell  v. 
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District  Coort.  17  Colo.  118,  29  Pac.  454,  31 
Am.  St  Bep.  265,  It  was  said:  "Ad  appeal 
bond  Is  In  no  sense  a  substltate  for  the  Judg- 
ment appealed  from.  It  operates  to  suspend 
the  enforcement  ot  tbe  Judgment  for  a  limit- 
ed time ;  but  it  does  not  take  the  place  of  nor 
nuUi^  the  Judgment  On  the  contrary,  not- 
withstanding the  appeal  bond,  the  Judgmeq.t 
may  be  affirmed,  and  thus  all  barriers  to  its 
enforcement  may  be  removed.  In  that  case 
does  the  appeal  bond  become  void  and  with- 
out force  or  effect?  Clearly  not;  It  then  be- 
comes for  the  first  time  an  available  security 
for  the  payment  of  the  Judgment  While  the 
enforcement  of  the  Judgment  is  suspended  by 
the  appeal,  the  bond  Is  but  a  contingent  se- 
curity, and  appellee  can  have  no  remedy  up- 
on it  It  is  only  when  the  original  judgment 
becomes  enforceable  by  affirmance,  or  by  the 
failure  ot  the  appeal,  that  appellee  can  re- 
sort to  his  action  upon  the  bond.  Thus  it 
is  apparent  that  the  appeal  bond  Is  not  a 
substitute  for  the  original  Judgment  Its 
vitality  depends  upon  the  survival  of  the 
Judgment  Its  fate  is  Inseparably  linked 
with  the  Judgment.  If  the  Judgment  be  re- 
versed, the  obligation  of  the  appeal  bond  be- 
comes void;  tf  the  judgment  be  affirmed,  the 
obllgatiOD  remains  in  full  force  and  effect 
8uch,  in  substance,  Is  the  language,  such  Is 
the  legal  tenor  and  effect  of  the  bond." 

Surely  the  judgment  creditors,  by  reason 
of  the  supersedeas  and  action  pending  in 
this  court,  could  not  have  enforced  the  exe- 
cution of  the  former  Judgment  at  the  time 
the  court  allowed  the  judgment  on  the  appeal 
bond.  It  would  be  a  singular  state  of  the 
law,  and  contrary  to  every  sense  of  reason 
and  justice,  that  judgment  and  execution  on 
the  appeal  bond  might  be  allowed  at  a  time 
when  the  Judgment  itself  was  superseded, 
for,  as  this  court  has  declared  In  Bockwell 
V.  District  Court  supra,  while  the  enforce- 
ment of  the  Judgment  is  suspended  by  the 
appeal,  the  bond  Is  but  a  contingent  security, 
and  appellees  can  have  no  remedy  upon  it. 
The  defendants  in  error  claim,  and  can 
claim,  only  under  section  397  of  the  Civil 
Code.  This  section  clearly  creates  nothing 
greater  than  a  liability,  the  enforcement  of 
which  must  be  by  action  at  law,  as  in  case 
of  other  liability.  This  section  does  not  au- 
thorize the  Judgment  and  execution  against 
the  sureties  on  the  bond  In  the  main  case,  as 
In  case  of  final  determination  by  this  court 
The  language  of  this  section  Is  that  the  dis- 
missal of  an  appeal  or  writ  of  error  shall 
operate  as  an  affirmance  of  the  Judgment,  so 
as  to  make  the  sureties  upon  the  undertak- 
ing given  by  the  appellant  or  plaintiff  In  er- 
ror liable  on  such  undertaking,  not  to  author- 
ize the  lower  court  to  render  Judgment  and 
issue  execation  upon  motion  as  was  done 
here.  The  section  Is  clearly  Intended  to  per- 
mit the  dismissal  of  the  appeal  without  prej- 
udice, and  to  fix  the  liability  of  the  sureties 
in  certain  cases  and  at  a  particular  time. 


and  there  can  be  no  serious  question  bat  that 
the  plaintUf  In  error  is  liable  upon  tbe  bond 
upon  which  the  Judgment  In  this  case  was 
ordered;  but  such  liability  Is  a  contingent 
one,  and  may  become  effective  only  In  case 
of  the  affirmance  1^  this  court  of  the  Judg- 
ment pending,  or  where  the  dismissal  is 
equlvalmt  to  a  final  disposition  of  the  case. 
The  defendants  In  error  have  cited,  to  sus- 
tain their  contention,  the  following  cases: 
Mc&fichael  r.  Oroves,  14  Colo.  540,  23  Pac. 
1006;  Long  T.  Snillran,  21  Colo.  100,  40  Pac 
359 ;  Mueller  v.  Kelly,  8  Colo.  App.  627,  47 
Pac.  72 ;  Wilson  v.  Welch,  8  Colo.  App.  210. 
46  Pac.  106;  Callbreath  v.  Coyne.  4Sl  Colo. 
199,  109  Paa  428;  Shannon  v.  Dodge.  18 
Colo.  164,  32  Pac.  01;  Rockwell  v.  District 
Court  17  Colo.  118,  29  Pac.  454,  31  Am.  St 
Rep.  265.  We  have  carefully  considered  all 
these  cases,  but  find  nothing  in  conflict  with 
the  conclusion  we  have  reached  in  this  case. 
The  tenor  of  them  may  be  epitomized  In  the 
statement  in  the  opinion  of  Mr.  Justice  El- 
liott In  Rockwell  v.  District  Court  supra : 
"In  case  of  a  breach  of  the  condition  of  the 
bond,  the  statute  authorizes  the  obligee  to 
maintain  ati  action  thereon — not  merely  to 
bring  an  action,  but  to  maintain  It — ^that  Is, 
to  recover  Judgment  upon  It"  In  other 
words,  these  cases  simply  confirm  the  stat- 
ute In  fixing  the  liability  of  the  surety,  if  a 
new  appeal  or  writ  of  error  is  not  prosecuted 
within  30  days  after  the  dismissal  of  tbe 
first  appeal. 

Clearly  it  was  not  intended  by  this  court 
to  say  that  the  liability  should  be  enforced 
while  the  Judgment  itself  was  suspended  by 
this  court  pending  a  review  and  determina- 
tion; for  to  so  conclude  would  be  to  deny 
the  aggrieved  party  the  right  to  pursue  his 
remedy  allowed  by  the  statute,  and  to  deny 
to  this  court  the  power  to  re-enter  on  error 
appealed  cases,  which  right  carries  with  it 
the  duty  to  fully  consider  and  determine  the 
same.  To  Impose  such  a  burden  on  sureties 
to  an  appeal  bond  Is  clearly  such  an  Injustice 
as  was  never  contemplated  by  tbe  statute. 
It  is  true  that  In  tbe  case  of  McMlchael  v. 
Groves,  supra,  there  Is  language  used  in  ttie 
opinion  which  would  seem  to  Indicate  the 
contrary  of  the  view  herein  expressed,  but 
the  question  we  are  considering  was  not  in- 
volved In  that  case,  and  such  language  must 
therefore  be  regarded  as  mere  obiter  dictum. 
That  case  was  one  where  the  appeal  was  dis- 
missed, but  without  an  order  that  the  same 
should  be  without  prejudice.  The  question 
was  upon  a  motion  to  dismiss  a  writ  of  er- 
ror, allowed  after  the  expiration  of  30  days 
after  the  dismissal  of  the  appealed  case,  and 
the  court  held  that  the  writ  should  be  dis- 
missed, but  for  the  sole  reason  that  the  ap- 
peal, having  been  dismissed  without  the  sav- 
ing clause,  was  a  final  disposition  of  the 
case.  This  was  the  only  question  before  the 
court  It  was,  however,  in  that  case  dis- 
tinctly held  that,  it  the  appeal  had  been 
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dismissed  wlthoat  prejudice  the  writ  of  er- 
ror might  be  allowed  at  any  time  within 
three  years  ttom  the  rendlOon  of  the  Jadg- 
tnent 

[I]  We  are  of  the  opinion  that  the  proce- 
dure under  section  422,  Rev.  St  1908,  Is  not 
applicable  and  was  not  Intended  to  apidy 
in  the  case  of  an  appeal  bond,  in  whidi  the 
appeal  has  been  dlamissed  without  prejudice, 
bat  only  in  a  case  where  the  Judgment  has 
beat  expressly  affirmed  by  the  appellate 
ODort,  or  where  the  action  of  the  court  Is, 
in  effect,  a  final  affirmance  of  the  Judgmmt, 
as  in  the  case  of  Rockwell  t.  District  Court, 
supra,  where  the  order  of  dlfflnissal  was  not 
without  prejudice,  and,  reasra  of  which, 
a  wilt  of  error  could  not  thereafter  lie.  This 
is  made  manifest  the  last  clause  of  said 
secUtm,  wher^  an  appeal  from  such  Jndg- 
m«it  by  fte  sureties  is  prohibited. 

[7]  The  right  of  tiie  apellate  court,  under 
section  S97  of  the  dril  Code,  to  dismiss  an 
appeal  without  prejudice  Is  permlsslTe,  and 
not  mandatoiy,  and  the  powra  of  this  court, 
in  Its  discretion,  to  decline  to  oiter  such  an 
order  is  as  absolute  as  before  the  enactment 
of  the  statute^  Prior  to  the  enactment  of  this 
section  of  the  Civil  Code,  the  dismissal  of  a 
writ  of  error  or  an  appeal,  without  express 
affirmance  of  the  Judgment,  operated  abso- 
lutely, regardless  ot  the  ground  relied  on,  as 
a  nmisuit  In  the  formte  Instance,  and  as  a 
discontinuance  of  the  particular  appellate 
proceeding  tai  the  latter.  UcMlchael  v. 
Orores,  14  Colo.  640,  23  Pac  1006;  Frees  v. 
Engelbrecht,  S  Colo.  377;  Monti  r.  Bishop, 
3  Colo.  605.  But  by  said  section  807  the  ap- 
pellate court  was  empowered,  by  order  duly 
entered,  to  permit  another  appeal  or  writ  of 
error,  ^ther  of  which,  whoi  duly  perfected, 
must  be  held  to  stay  execution  of  the  Judg- 
ment as  ectually  as  In  case  of  the  original 
appeftL 

The  views  herein  expressed  would  seem  to 
reas<Hiably  protect  all  parties  in  Interest,  and 
to  give  to  each  of  the  sections  of  the  statute 
conddered  an  effective  and  hannonlous  pur- 
pose. We  must  not  be  understood  as  hold- 
ing that,  if  at  the  time  of  the  Issuance  of  an 
execution  to  enforce  a  Judgment  upon  an  ap- 
peal bond  the  judgment  appealed  from  has 
not  been  suspended  by  order  of  this  court, 
that  judgmeu'c  may  not  be  rendered,  or  that 
execution  may  not  issue;  but,  rather,  that 
in  a  case  where  the  judgment  has  been  sus- 
pended by  the  appellate  court,  execution  must 
not  go  against  the  sureties  on  the  appeal  bond 
until  the  Judgment  has  become  final,  by  ac- 
tion of  this  court ;  and,  when  such  action  is 
had,  then  the  Judgment  creditor  may  rely  on 
either  the  appeal  bond  or  the  supersedeas 
twnd,  or  both,  but  limited  to  the  extent  of 
the  judgment 

Tbe  Judgment  Is  reversed. 

MUSSEK,  C  J.,  and  GABBEBT.  J.,  concur. 


(67  Colo.  137) 

HARRISON  V.  PEOPLE  ex  reL  WHATLBT, 
Dist  Atty.,  et  aL 

(Supreme  Goert  of  Colorado.    April  6,  1914.) 

1.  EvioBNCB  (8  38a*)— Amendment  to  Con- 

STITUTZON— PaiMA  FaCIE  VaLIOITT. 

Ab  by  legislative  enactmeot  Mills'  Amio- 
tated  Statutes  of  1891  and  of  1912  have  been 
made  prima  facie  evidence.  In  all  courts,  of  the 
origiaals,  and  as  twth  the  General  Statutes  of 
1883  and  the  Revised  Statutes  of  1908  were 
required  to  contain  the  Constitution  and  all 
lawa  of  the  state,  a  constitutional  amendment 
contained  in  the  several  atatntea  may  he  accept- 
ed as  prima  facte  valid,  though  it  did  not  ap- 
pear in  other  authorized  statutes,  and  the  cer- 
tification of  the  General  Statutes  of  1883  was 
defective,  and  the  records  of  the  secretary  of 
state  were  insuffident  to  show  its  adoption. 

[Ed.  Note.— For  other  cases,  see  Evidence 
Cent.  Dig.  fl  1660-1677;   Dec.  Dig.  |  883.*] 

2.  Evidence  (8  383*)— Revised  Statutes— 
Pbima  Facie  Yalidixt. 

Legislative  enactments,  declaring  that  Mills' 
Annotated  Statutes  of  1891  and  of  1912  shall 
l>e  prima  facie  evidence  in  all  courts  of  the  orig- 
inals, extends  to  the  state  Constitution  contain- 
ed therein. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  8S  1060-1677;  Dec  Dig.  8  383.*J 

3.  Evidence  <S  383*)— Rbvibsd  Statutes— 
■  VALiDrrY. 

A  note  reciting  that  there  was  no  record 
of  a  vote  showing  its  adoption  which  followed 
the  amendment  of  1878  to  Const,  art.  6,  8  29. 
found  in  the  Revised  Statutes  of  1908,  does  not 
destroy  the  prima  Facie  presumption  of  validity 
arising  t>ecau8e  of  the  presence  of  the  article 
in  the  statute,  which  by  law  the  secretary  of 
Btate  was  required  to  compare  with  the  orig- 
inals and  to  certify  as  correct. 

[Ed.  Note.— For  other  casea,  see  Evidence, 
Cent.  Dig.  K  1660-1677;  Dec  Dig.  8  383.* j 

4.  Evidence  (81  28,  62*)-7Judiciai.  Notice. 

The  courts  will  take  judicial  notice  of  a 
law  and  will  not  even  accept  the  admission  of 
parties  that  a  supposed  law  ia  invalid  or  their 
agreement  as  to  facts  rendering  It  so. 

lEd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  8S  36,  36.  43;  Dec  Dig.  I8  28,  62.*J 

5.  EVIDENCE  (8  51*)— JUDICIAI.  MOTtCE— MODB 
OF  ASCKBTAININO  FACTS  TO  BE  NOTICED. 

Amendment  of  187S  to  Const,  art.  6,  8  29, 
appeared  in  some  of  the  authorized  statutes  but 
not  in  others,  and  there  was  no  record  in  the 
office  of  the  secretary  of  state  showing  its  adop- 
tion. Held  that,  while  the  Supreme  Court  takes 
judicial  notice  of  all  laws,  it  may  inyestigate 
the  facts  to  refresh  its  judicial  recollection ; 
and  hence,  where  replies  to  inquiries  to  the 
several  coonty  clerks  showed  that  they  had  on 
file  ahatracta  showing  the  adoption  of  the  amend- 
ment, the  Supreme  Court  may  take  judicial  no- 
tice of  its  adoption,  in  view  of  the  fact  that  it 
was  acquiesced  in  and.  treated  as  valid  short- 
ly after  the  time  of  its  supposed  adoption. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S  72 ;  Dec  Dig.  8  51.*] 

6.  Evidence  (8  51*)— Judicial  Notice. 

While  the  courts  may  investigate  the  facts 
concerning  the  adoption  of  a  law,  they  may  ac- 
cept a  certificate  of  some  officer  showing  itm 
adoption,  where  it  Is  sufficient  to  convince  the 
judicial  mind. 

[Ed.  Note. — For  other  cases,  see  Evldeqre, 
Cent.  Dig.  8  72;  Dec.  Dig.  8  01.*) 

En  Banc  Error  to  District  Court,  Lake 
County;  Chas.  Cavender,  Judge. 
Action  by  the  People,  on  the  relation  of 
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Barn^  t*  Whatley,  District  Attorney, 
agalpst  William  H.  Harrison  and  John  P. 
Allan.  Tbere  was  a  Judgment  for  the  last- 
oamed  defendant,  and  the  first  brings  error. 
Affirmed. 

John  A.  EwlDg  and  Frazer  Arnold,  both 
of  Denver,  for  plaintiff  In  error.  Jos.  W. 
Clarke,  of  Leadrlll^  for  defoidant  In  error 
Allan. 

WHITE,  J.  The  question  Involved  In  this 
suit  Is  whether  William  H.  Harrison  or 
John  P.  Allan  Is  entitled  to  the  office  of 
Judge  of  the  county  court  of  Lake  county. 
The  suit  was  Instituted  in  the  district  court, 
upon  the  relation  of  the  district  attorney, 
against  Harrison  and  Allan,  each  of  whom 
claimed  to  t>e  entitled  to  the  office.  The 
Judgment  was  in  favor  of  Allan,  and  Har- 
llson  brings  the  cause  here  for  review. 

At  the  general  election  in  November,  1908, 
Harrison  was  elected  to  the  office  for  the 
four-year  term  commencing  January  12, 1009, 
and  thereafter,  in  due  time,  qualified  and  en- 
tered upon  the  discharge  of  the  duties  there- 
of, and  so  continued  until  the  Judgment  of 
ouster  bere  under  review.  At  the  general 
election  In  Novembw,  1912,  one  Duncan  J. 
Mdliean  was  elected  to  the  office  for  the  four- 
year  term,  commencing  January  14,  1913. 
He,  however,  died  on  January  2d,  without 
having  filed  a  bond  or  taken  the  oatb  of  of- 
fice. When  the  term  for  which  he  was  elect- 
ed arrived,  the  board  of  county  commission- 
ers, by  resolution,  declared  a  vacancy  to  ex- 
ist, and  appointed  John  P.  Allah  to  fill  the 
same,  who  thereupon  qualified  and  demanded 
the  office. 

It  is  claimed  by  Harrison  that  (original) 
section  29  of  article  6  of  the  Constitution,  as 
adopted  In  1876,  is  now  in  force,  and  by  vir- 
tue thereof  the  vacancy  in  the  unexpired 
term,  occasioned  by  reason  of  McLean's  fail- 
ure to  qualify,  could  be  filled  only  by  an 
election,  and,  being  the  incumbent  of  the  of- 
fice, he  was  entitled  to  hold  over,  under  the 
provisions  of  section  1,  article  12,  of  the  Con- 
stitution. Allan  contends  that  section  29  of 
article  6  of  the  Constitution,  as  adopted  in 
1876,  was  amended  at  the  general  election  in 
1878,  as  proposed  by  chapter  17  of  the  Gen- 
eral Laws  of  1877,  p.  132,  and  Is,  as  that 
section  now  appears,  in  the  body  of  the  Con- 
stitution, in  General  Laws  1883.  Mills'  Ann. 
Stat  1891.  Bev.  Stat  1908,  and  Mills'  Ann. 
Stat  1912. 

It  is  conceded  that,  if  the  proposed  amend- 
ment Is  in  fact  a  part  of  tiie  Constitution, 
the  Judgment  in  favor  of  Allan  Is  right; 
otherwise  It  is  wrong.  The  amendment  was 
proposed  under  the  provisions  of  section  2 
of  article  19  of  the  Constitution,  as  adopted 
in  1876.  The  section  required  the  secretary 
'of  state  to  publish  the  amendment  in  full 
In  at  least  one  newspaper  in  each  county  (If 
such  there  be)  for  three  months  previous  to 
the  neJLt  general  election  for  members  to  the 


General  Assembly.  It  also  declared  that  "at 
said  election  the  said  amendment  or  amend- 
ments shall  be  submitted  to  the  qualified 
electors  of  the  state  for  their  approval  or  re- 
jection, and  such  as  are  approved  by  a  ma- 
jority of  those  voting  thereon,  shall  become 
part  of  this  Constitution."  The  Constitution 
was  silent  as  to  the  procedure  in  submitting 
proposed  amendments  to  a  vote  of  tbe  quali- 
fied electors  and  ascertaining  the  result  of 
such  vote.  The  act  proposing  the  amendment, 
however,  made  provision  therefor.  Section 
2  required  the  elector  to  deposit  in  the  bal- 
lot box  a  ticket  whereon  should  be  written 
or  printed  "For  the  amendment"  or  the 
words  "Against  the  amendment"  And  sec- 
tion 3  declared  that  the  votes  cast  for  the 
adoption  or  rejection  of  Che  amendment  should 
"be  canvflBsed,  and  the  result  determined  In 
the  manner  provided  by  the  laws  of  the 
state,  for  the  canvass  of  votes  for  represen- 
tatives in  Congress,"  At  that  time  the 
mode  of  procedure  In  that  regard  was  pre- 
scrilwd  by  chapter  30  of  the  General  Laws 
of  1877.  From  a  consideration  of  these  pro- 
visions, it  is  disclosed  that  an  abstract  of  the 
votes  cast  and  the  result  thereof,  In  each 
county  was  i^uired  to  be  mad^  filed,  and 
recorded  In  a  book  kept  for  that  purpose  in 
tbe  office  of  such  county  clerk  and  a  certified 
copy  delivered  or  transmitted  to  the  office  of 
the  secretary  of  state  for  the  state  board  of 
canvassers  (sections  53,  54,  56,  c.  30. 
Gen.  Laws  1877) ;  that  from  such  certified 
copies  of  the  abstracts  of  votes  cast  in;  (he 
different  counties,  the  state  board  of  can- 
vaBsers  were  required  to  ascertain  and  de- 
termine the  result  of  the  election,  and  make 
statement  thereof,  and  of  the  whole  number 
of  votes  cast  at  such  election  on  the  proposi- 
tion in  qnestlon,  and  to  certify  and  deliver 
tbe  same  to  the  secretary  of  state,  who  was 
required  to  record  It  in  a  book  kept  for  that 
purpose  and  to  cause  a  copy  of  the  certified 
statemratt  to  be  published  in  a  newspaper 
published  at  the  seat  of  government  (sec- 
tions 60  and  62,  c  30,  Qen.  Laws  1877)- 

[1-3]  Harrison  relied  upon  original  section 
29  of  article  6  of  the  Constitution,  and  a 
legislative  resolution  (S.  L.  1887,  p.  476), 
wherein  the  secretary  of  state  was  directed 
to  publish  with  the  laws  enacted  that  ses- 
sion all  amendments  to  the  Constitution 
adopted  since  the  original  Constitution,  and, 
though  certain  constitutional  amendments 
are  therewith  published,  the  amendment  in 
question  Is  not,  and  no  reference  is  made 
thereto  (S.  U  1887,  pp.  481,  484).  He  also  in- 
troduced  in  evidence  a  certificate  of  the  sec- 
retary of  state,  dated  the  6th  day  of  Feb- 
ruary, 1913,  showing  that  the  act  of  tlie  Gen- 
eral Assembly  proposing  the  constitutional 
amendment  in  question  was  on  file  In  the 
records  of  his  office;  and  that  after  a  care- 
ful research  of  the  records  of  that  deimrt- 
ment,  he  failed  to  find  therein  any  record  of 
the  submission  of  the  amendment  to  a  vote  of 
the  iieople,  or  any  record  that  the  several 
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county  clerks  certified  abstracts  ot  the  votes 
csat  tbenon  in  tb^  respectlTe  conntleB,  or 
tbat  tfae  Bame  was  canvaased  or  a  cati&:ate 
of  determlDaUon  thereon  lamed  by  tlie  stato 
board  of  canvasaera.  By  declaration  of  8. 
£«.  1911,  V.  231,  this  cemflcata  established 
prima  Aide  the  nonexistence  of  any  facts 
certified  to  aa  not  «riBtlng  In  the  records 
of  snch  departmoit  which  were,  by  law,  re- 
qnlred  to  be  Ie^  or  recorded  in  that  de* 
partment  - 

By  an  act  of  (he  General  Assembly,  ap* 
proved  February  28,  1883  (pages  6-7,  O. 
L.  18SS),  proTlaion  was  made  for  the  printing, 
inter  alia,  of  the  Constitution,  together  with 
all  the  general  laws  of  the  state,  and  the 
secretary  of  state  required  to  certify  "to  the 
correctneas  of  said  laws  and  other  mattera 
so  printed";  and  the  act  declared  that  the 
laws  and  other  mattera  so  printed  and  cer- 
tified shall  be  prima  fade  evidence  of  the 
oxigbial  in  all  courts  and  tribunals  of  this 
state.  In  the  CJonatitutlon  so  printed,  sec- 
tion 29i  art.  6,  appears  as  amended,  fol- 
lowed by  a  reference  to  the  l^clslatlve  act 
proposing  the  amendment  However,  the 
certificate  of  the  secretary  of  state  to  the 
Tolnme  so  published  <Gen.  Stat  18^).  though 
redtln«  the  title  of  the  act  authorising  the 
compilation,  and  certification  thereto,  and- 
maUng  the  laws  and  matters  so  certified 
prima  fede  evidence  of  the  original,  does 
not  include  the  Constitution,  but  extends  o&ly 
to  the  gowral  laws  of  the  state  and  the  Code 
of  Civil  Procedure.  An  act  of  the  General 
Assembly  (S.  L.  1907,  p.  0^  provided  for  the 
compilation,  publication,  and.  dlstrtbutlon, 
inter  alia,  of  the  Constitutl<m  and  all  the 
general  statutes  of  the  state  of  Colorado,  in- 
duding  the  Code  of  Civil  Procedure,  In  one 
volume.  The  act  also  required  the  secretary 
of  state  to  copyright  the  publication  and  pre- 
pare a  certificate  to  the  effect  "that  the  vol- 
ume contains  all  the  general  laws  of  the  state, 
the  Constitution  of  the  state.of  Colorado,  and 
the  Code  of  Civil  Procedure,  that  he  has  care> 
fully  compared  the  same  with  Uie  original 
manuscripts,  and  that  the  compilation  and 
revision  is  complete,  true,  and  correct,"  and 
dedared  that  the  laws  and  other  matters  so 
printed  and  certified  should  be  prima  fade 
evidence  of  the  originals  in  all  courts  and 
tribunals  of  this  states  In  the  bo^  of  the 
Constitution  tfaerebi  printed,  the  section,  as 
amended,  appears,  followed,  however,  by  a 
note  in  small  type  that  while  thoe  Is  no 
record  of  a  vote  on  this  amendmoit  it  la 
supposed  to  have  been  adopted  OctdKr  1, 
18TC,  togeth»>  with  a  redtatlon  of  the  origi- 
nal section. 

It  la  conceded  that  the  certificate  of  the 
secretary  of  state  to  this  volume,  taken 
alone,  covers  the  section  as  amended  and 
makes  It  prima  fade  a  part  of  the  Constitu- 
tion, but  It  ia  insisted  that  tfae  certificate 
most  be  read  and  considered  In  connection 
with  the  explanation  contained  in  the  note, 
and.  when  so  considered,  its  effect,  in  that 


regard,  is  destroyed  thereby;  and  that  tiii% 
coupled  with  the  failure  of  a  previous  secre- 
tary of  state  to  embody  the  alleged  constltu- 
tioml  amendm^t  In  the  Session  Laws  of 
1887,  when  obeying  the  legislative  mandate 
to  embody  therein  all  amendments  to  the 
Constitution  adopted  since  the  orlginai  Con- 
stitntion,  removes  any  prenunptlon  as  to  its 
validity  that  might  otherwise  maintain.  In 
the  body  of  the  Constitution,  as  printed  in 
&I1118*  Ann.  Stat  1891  and  Mills'  Ann.  Stat 
1912,  appears  the  section  as  amended,  fol- 
lowed by  the  same  note  appearing,  as  here- 
inbefore stated,  after  the  section  in  Rev. 
Stat  1006.  By  legislattve  enactments  these 
editions,  by  name,  wwe  made  prima  fade 
ervidence  of  the  originals  in  all  courts  and 
proceedings  in  this  state.  S.  L.  1881,  p.  S67, 
as  to  tfae  former  edition,  and  S.  L.  1913,  p. 
406.  as  to  the  latter  edition.  The  claim  is 
mad^  howevOT,  that  tfae  effect  of  these  1^ 
Islatlve  enactmrats,  making  the  ctmtents  of 
such  books  prima  fade  evidence^  extoids  no 
further  than  the  statutory  law  of  the  state, 
notwithstanding  there  Is  embodied,  therein 
that  whldi  purports  to  be  the  Constitution, 
including  the  annndment  in  question. 

We  do  not  ctmcur  in  these  views.  The 
volumes  of  Mills'  Annotated  Statutes  are  des- 
ignated by  name,  and  those'  volumes,  what- 
ever they  contain,  are  declared  to  be  prima 
fade  evidence  ot  the  or^^ls.  Moreover, 
while  the  certificate  of  the  secretary  of  state, 
to  t^e  General  Statutes  of  188S,  is  unqnes- 
ttonably  defective,  the  publication  of  the  vol- 
umes was  neverUieless  authorhsed  by  legisla- 
tive authority,  and  the  Constitution  of  the 
state  directed  to  be  pnbUshed  therein;  so 
the  instrumoit  found  therein  as  tfae  Consti- 
tution may  be  acc^ted  prima  fode  by  the 
courts  as  sudi  instrument  notwithstanding 
the  defective  certificate.  Not  do  we  think 
that  the  note  following  the  section  of  the 
Constitution  here  in  question,  as  the  same 
appears  in  ttie  body  of  tfaat  instrument  as 
found  In  B.  S.  1908,  In  any  wise  affects  tfae 
prima  fade  diaracter  to  be  ascribed  to  tfaat 
amendment  by  virtue  of  the  certificate  of 
the  secretary  of  state.  As  a  public  official  he 
was  commanded.  Inter  alia,  to  place  the  Con- 
stitution In  that  volume  and  to  certify  there- 
to. This  was  the  extent  of  his  official  duty 
in  the  premises.  It  devolved  upon  him  to  do 
this  act  the  effect  thereof  Is  not  de- 
stroyed because  he  set  forth  in  a  note  cer- 
tain matters  that  m^ht  cast  some  doubt  upon 
the  correctness  ot  his  conclusions. 

[4-1]  However,  should  we  be  mistaken  in 
these  views,  it  would  not  require  a  reversal 
of  this  Judgment.  The  facts  here  Involved 
are  facts  of  "law,"  and  may  be  noticed  Judi- 
cially, to  the  end  that  we  be  satisfied  what 
the  law  is  that  we  are  called  upon  to  apply. 
As  said  in  Nesbit  v.  People,  19  Colo.  441, 450. 
30  Pac.  221,  224:  "Every  court  must  deter- 
mine for  Itself  what  tfae  law  is  upon  a  given 
subject  whMiever  It  becomes  necessary  to 
apply  the  same  In  tfae  disdiarge  of  Its  Judicial 
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functions.  It  Is  a  matter  of  every  day  ex- 
perience that  the  court  must  decide  what  the 
common  law  Is,  and  what  the  construction 
of  statutes  shall  be ;  so,  also,  the  court  must 
decide  as  to  the  existence  or  validity  of  a 
statute  whenever  the  same  is  In  dispute;  and, 
as  a  general  rule,  the  same  principle  appll^ 
to  a  dispute  respecting  the  existence  or  non- 
existence of  constitntional  provtstons.  Such 
dispute  may  become  a  question  of  fact;  yet 
the  court  must  determine  it,  and,  in  doing 
so,  may  resort  to  other  evidences  than  the 
session  laws  of  the  state  published  by  au- 
thority. It  may  seem  paradoxical,  but  it  is 
nevertheless  true,  that  a  question  of  fact 
respecting  the  existence  or  nonexistence  of  a 
law  is  a  question  of  law;  it  is  a  question  to 
l>e  determined  by  the  court  whenever  it  arises 
in  the  course  of  litigation,  and  not  a  question 
to  be  referred  to  some  other  tribunal  for 
decision.  Town  of  Ottawa  r.  Perkins,  94  U. 
S.  260  [24  L.  Ed. 

Indeed,  we  will  not  accept  the  admission 
of  parties  that  a  supposed  law  ia  invalid,  or 
their  agreemrat  as  to  the  existence  or  nonex- 
istwce  of  facts  rendering  It  so.  Pecktaam  v. 
P^ple,  32  Colo.  140,  75  Pac.  422;  Anderson 
V.  Grand  Val.  Irr.  Dlst  Co.,  35  Colo.  S25,  85 
Pac  813. 

Whenever  it  becomes  necessary  to  apply  the 
law  in  the  dlsdiarge  of  our  Judicial  func- 
tions, we  must  know  what  it  ia,  and  to  that 
end  may  resort  to  that  whldi  Is  proper  and 
essential  to  satisfy  our  minds  In  tliat  regard. 
As  said  in  Wlgmore  on  Evidence,  f  2572:  "A 
court  may  be  expected  to  dispense  with  evi- 
dence of  ttie  law  of  ItB  own  sovereignty,  for 
it  must  be  credited  with  a  knowledge  of  It, 
or  at  least  with  the  most  competent  knowl- 
edge where  to  search  for  It  No  evidence  of 
it  need  therefore  be  offered;  and  the  coun- 
sel's reference  during  a  trial  to  the  text,  or 
a  copy,  of  the  statute,  for  Informing  the 
Judge,  must  be  regarded  as  a  Judicial  license 
to  counsel  to  employ  that  evidence  which  the 
Judge  (ante,  |  2500)  would  in  theory  seek  for 
himself." 

Mr.  Justice  Miller  tersely  states  the  rule  In 
Gardner  v.  Collector,  6  Wall.  499,  511  (18 
L.  Ed.  890),  as  follows:  "We  are  of  opin- 
ion, therefore,  on  principle  as  well  as  author- 
ity, that  whenever  a  question  arises  in  a 
court  of  law  of  the  existence  of  a  statute, 
or  of  the  time  when  a  statute  took  effect,  or 
of  the  precise  terms  of  a  statute,  the  Judges, 
who  are  called  upon  to  decide  It,  have  a  right 
to  resort  to  any  source  of  information  which, 
in  Its  nature,  is  capable  of  conveying  to  the 
Judicial  mind  a  clear  and  satisfactory  answer 
to  such  question,  always  seeltlng  first  for 
that  which.  In  Its  nature,  is  most  appropriate, 
unless  the  positive  law  has  «iacted  a  differ- 
ent rule." 

That  we  may  forego  our  own  investigation 
and  accept  a  certificate  of  some  ofilcer  as  suf- 
ficient proof  of  facts  to  be  Judicially  deter- 
mined Is  well  established.   As  said  in  Wlg- 


more on  Evidence,  i  1353:  "That  a  court  may 
do  tills,  when  it  believes  the  result  to  tie  a 
more  likely  approach  to  truth  than  Its  own 
investigations  could  obtain,  cannot  be  doubted. 
But  In  such  a  case  the  court  acts  voluntarily 
and  exercises  its  choice.  Being  charged  con- 
stitutionally with  the  exclusive  functlcm  of 
determining  facts  in  controversy,  It  believes 
this  duty  to  be  best  carried  out  by  accept- 
ing a  certain  person's  statement  as  the  most 
satisfactory  source  of  reliance  in  readiing 
that  determination."  And  further  In  tlie 
same  section;  "It  Is  one  ttilng  for  the  Judi- 
ciary, while  exercising  in  Its  own  wi^  its  fon- 
stitutionai  powers,  to  choose  to  acoe^  the 
aid  of  an  official  certificate  In  reaching  its  de- 
termination ;  but  It  Is  quite  a  dUFerent  thing 
for  the  Judiciary  to  be  forbidden  altogettier 
to  exerdse  Its  povren  In  a  certain  class  of 
cases.  The  Jndl(dal  function  under  the  Con- 
stitutl<ni  is  to  apply  the  law;  to  a^ly  the 
law  necessarily  luToIves  the  determination  of 
the  facts ;  and  to  detonubie  the  facte  neces- 
sarily Involves  the  investlgatlou  of  evidence 
as  a  basis  for  that  determination.  To  ftirUd 
Invest^tion  Is  to  forbid  exen^  of  an 
Indestructible  Judidal  function.**  This  rule 
has  long  been  rec<^nlzed  in  the  courts  of  this 
Jurisdiction  by  dedlnlx^  to  examine,  sua 
sponte,  tile  Journals  of  tlie  General  Assembly 
on  the  mere  assertion  of  counsti  that  an  oi- 
rolled  bill,  which  lias  lieen  duly  certified  and 
signed  by  the  proper  officers  and  deposited 
with  the  secretary  of  state,  is  invalid  tiecause 
of  noncompliance  with  some  reqnlremraits  In 
its  passage,  but  requiring  the  party  seeking 
to  question  its  validity  to  present  the  facts 
upon  which  he  relies  to  the  trial  court,  and. 
if  he  desires  to  have  the  decision  of  that 
court  reviewed,  to  make  such  proof  a  part  of 
the  record  by  bill  of  exceptions.  In  other 
words,  we  have  Invariably  taken  Judicial  no- 
tice of  all  the  acts  of  the  General  Assembly, 
signed  1^  the  proper  offldals,  and  found  in 
the  office  of  the  secretary  of  state,  because 
they  are  prima  fode  the  law,  and  we  are 
content  with  that  proof.  Wlioaoever  con- 
tends otherwise  has  the  burden  of  informing 
us,  and,  In  doing  so,  must  follow  the  pre- 
scribed rules  by  wlilch  parties  bring  matters 
before  Judicial  tribunals  for  determination. 
And  as  this  court  Is  the  final  arbiter  as  to 
what  the  law  Is,  the  rule  is  likewise  binding 
upon  inferior  tribunals.  We  are  satisfied 
that  this  Is  the  true  principle  involved,  and 
that  no  decision  of  this  court,  when  properly 
understood,  Is  in  conflict  therewith.  Judicial 
notice  does  not  depend  upon  the  actual  knowl- 
edge of  the  Judges.  "Courts  notice  without 
proof  all,  whether  fact  or  law,  that  is  neces- 
sarily or  Justly  to  be  imputed  to  them,  by 
way  of  general  outfit  for  the  proper  discbarge 
of  the  Judicial  function."  Thayer's  Prel.  EvI. 
p.  301.  When  facts  of  law  are  Involved,  they 
may  investigate  and  may  refresh  their  Judi- 
cial recollections  by  resorting  to  any  means 
which  they  may  deem  safe  and  proper. 
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Brown  T.  Piper,  91  IT.  S.  37,  42,  23  L.  Ed. 
200:  Gardner  v.  Collector,  snpra. 

The  Taiidlty  of  the  amendment  depends  up- 
on whether  It  received  a  majority  of  all  the 
votes  cast  thereon  at  the  election.  The  Con- 
atitutlun  Itself  so  declares.  Therefore  its  va- 
lidity cannot  depend  on  the  subsequent  omis- 
sion of  the  state  board  of  canvassers  to  deter- 
mine the  result  or  of  the  failure  of  the  sec- 
retary of  state  to  record  a  certificate  thereof. 
Tbe  votes  actually  cast  are  the  effective  facts, 
and  the  certificate,  as  to  the  result  of  that 
TOte,  la  evidence  only  of  such  facta.  More- 
orer,  as  the  certificate  of  determination  made 
by  the  state  board  of  canvassers  and  required 
to  be  recorded  In  the  office  of  the  secretary  of 
state  was  to  be  compiled  from  the  certificates 
of  the  several  county  boards  of  canvassers  of 
the  votes  cast,  it  would  seem  that  the  records, 
as  found  in  the  office  of  the  several  county 
clerks,  would  as  likely  show  the  truth  in  that 
regard  as  would  tbe  certificate  of  the  state 
board  of  canvassers,  had  one  been  made. 
The  court  would  unquestionably,  in  the  first 
instance,  look  to  the  certificate  of  4he  state 
board  of  canvassers  to  ascertain  the  result  of 
the  vote,  but  since  there  appears  to  be  no 
record  as  to  what  that  board  did  in  the  prem- 
ises, if  anything,  we  have  resorted  to  the 
election  records,  returns,  and  canvass  in  tbe 
offices  of  the  several  county  clerks  of  the 
state,  which  seems  to  us  the  next  best  means 
of  advising  ourselves  of  the  true  facts  of 
law  here  Involved.  As  said  In  State  v. 
Steams,  72  Minn.  200,  219,  220,  75  N.  W.  210, 
215:  "The  validity  of  this  law  depends  upon 
whether  it  received  a  majority  of  all  the 
votes  cast  at  tbe  election,  not  on  the  subse- 
quent act  or  omission  of  the  state  canvassing 
board,  or  of  any  other  officers.  For  the  pur- 
pose of  determining  this  fact,  the  court  will 
take  Judicial  notice  of  tbe  election  records, 
returns,  and  canvass  thereof  by  the  state 
board  In  the  office  of  the  secretary  of  state, 
and.  If  necessary,  of  the  election  returns  and 
canvass  in  the  offices  of  tbe  several  county 
auditors  of  the  state." 

While  we  have  not  received  cerdfled  copies 
of  the  vote  cast  from  the  office  of  every  coun- 
ty derk  of  the  counties  existing  at  the  time 
ttie  amendment  In  question  was  submitted  to 
a  vote  of  the  people,  we  have  from  many,  and 
are  convinced,  beyond  a  question  of  doubt, 
tliat  tbe  ameadment  was  submitted  to  a  vote 
of  tbs  electoTS  and  received,  for  its  adoption, 
practically  a  unanimous  vote  of  tihose  voting 
Uiereon.  We  are  also  convinced  of  this  fact 
bir  veaaon  of  early  decisions  of  this  court  at 
a  time  when  the  matter  must  have  been  of 
common  knowledge,  and  yet,  without  ques- 
tion,  the  amendment  was  accepted  as  valid. 
In  People  t.  Bonghton,  5  Colo.  487,  490,  de- 
cided at  tbe  December  term,  1S80,  involving 
tbe  right  to  the  office  of  judge  of  the  county 
evurt  at  Larimer  connty  under  flacts  almost 
Identical  with  those  here  Involved,  tbe  fact 


of  the  adoption  of  this  constitutional  amend- 
ment Is  stated,  and  it  is  held  that,  by  virtue 
thereof,  the  Constitution  and  the  statute  au- 
thorize the  county  commissioners  to  fill  a 
vacancy  In  the  office  of  county  Judge  without 
regard  to  the  duration  of  the  unexpired  term. 
At  the  same  term  of  this  court,  and  in  the 
same  volume  (pages  465,  457),  In  People  v. 
Rucker,  the  fact  of  the  amendment  is  again 
stated,  and  a  portion  of  the  section,  as 
amended,  is  quoted.  Again,  in  People  v. 
Wright,  6  Colo.  92,  93,  decided  at  the  Dec«n- 
ber  term,  1881,  this  court,  after  stating  that 
the  right  to  an  office,  as  between  the  parties 
to  that  suit,  depended  upon  the  construction 
to  be  given  to  section  29  of  article  6  of  the 
Constitution,  quotes  the  section  as  amended, 
and  says:  "This  section  is  an  amendment 
framed  and  submitted  by  the  Legislature,  and 
adopted  by  the  people,  in  lieu  of  section  29, 
art.  6,  of  the  Constitution,  as  originally 
adopted."  And  in  Re  Election  of  District 
Judges,  11  Colo.  375,  376,  18  Pac.  282,  283,  It 
is  said:  "It  is  clear,  under  the  provisions  of 
section  29  as  originally  adopted,  that,  in 
case  of  a  vacancy  and  an  election  to  fill  it, 
tbe  election  would  be  for  an  unexpired  term. 
Such  is  the  express  language  of  the  section. 
The  first  Legislature,  however,  submitted  for 
adoption  an  amendment  to  section  29  of  this 
article,  which  was  adopted  in  1878,"  etc. 

Tbe  effect  of  the  Judgment  of  the  lower 
court  was  to  sustain  the  amendment,  and  it  la 
therefore  affirmed. 

Judgment  affirmed. 

MUSSER,  C.  J.,  concurs  In  the  result 
SCOTT.  J.,  not  participating. 


(26  Colo.  App.  68^1 

NEWSOM  V.  DE  FORD.    (No.  8800.) 

(Court  of  Appeals  of  Colorado.  April  13,  1914.) 

1.  Advbbse  Powbssiok  ({  93*)-K^LOB  or  Ti- 
tle^Taz  Dkbd— Payment  or  Taxbb— Tebu. 
Rev.  St  190&  {  4090,  Mills*  Aon.  St  1912, 
S  4653,  provides  that  whenever  a  person,  having 
color  of  title,  made  in  good  faith,  to  vacant  land, 
shall  pay  all  taxes  legally  assessed  thereon  for 
seven  successive  years,  he  shall  be  deemed  to  be 
the  legal  owner  to  the  extent  and  according  to 
the  purport  of  his  or  her  paper  title  to  the  land, 
provided  that  if  any  person  having  a  better  pa- 
per title  to  tbe  land  shall,  during  the  term  of 
seven  years,  pay  the  taxes  assessed  for  any  one 
or  more  years  during  the  term  of  seven  years, 
than  the  iverson  seeking  title  under  claim  of 
taxes  paid  shall  .not  be  entitled  to  tbe  benefits  of 
the  section.  Held,  that  in  order  to  toU  the  stat- 
ute in  favor  of  one  claiming  under  color  of  title 
and  payment  of  taxes  for  seven  years,  the  pay- 
ment of  taxes  by  one  having  a  better  paper 
title  must  be  for  one  or  more  of  the  years  com- 
prised within  tbe  seven-year  term  from  and  after 
tbe  date  the  color  of  tide  was  acquired,  so  that, 
where  defendant  acquired  color  of  title  to  vacant 
laud  February  6,  1901,  by  recording  a  tax  deed, 
and  thereafter  paid  the  taxes  on  the  land  suc- 
cessively in  194^  and  subsequent  years,  includ* 
Ing  1908  for  tbe  taxes  assessed  in  1007,  his  right 
to  the  land  became  absolute,  and  was  not  affM^ 
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«d  by  tbe  plaintlETB  paymeDt  of  the  taxes  in 
1900  and  1910,  whicn  were  assessed  for  the 
years  1908  and  1909,  respectively. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
aesaioD,  Cent.  Dig.  |f  S2&-027;  Dec.  Dig.  | 


2.  Adverse  Possessioit  (J  45*)— Colob  of  Ti- 
tle—Payment OF  Taxes— ToLUNQ  Limita- 
tions. 

The  only  way  the  statute  can  be  arrested 
after  color  ol  title  has  been  acquired  and  there 
has  been  payment  of  taxes  for  seven  years,  is  by 
the  commencement  of  a  sait  wUbln  seven  years 
from  tbe  time  the  first  payment  under  odor  was 
made. 

[Ed.  Note^For  other  casee.  see  Adverse  Pos* 
■esBion,  Cent  Dig.  |{  2S2-264;  Dec.  Dig.  f 
4B.*I 

Appeal  from  District  Court,  Waahlngton 
County;  H.  P.  Burke,  Judge. 

Action  by  H.  O.  Xewsom  against  John  H. 
De  Ford.  Judgment  for  def^dant,  and  plain- 
tiff appeals.  Affirmed. 

Isaac  Pelton,  of  Akron,  for  appellant  Wil- 
liam H.  Wadley,  of  Denver,  for  appellee. 

KINO,  J.  [1]  Tbe  defendant.  In  as.  action 
to  quiet  title  to  tbe  southwest  quarter  of  sec- 
tion 27,  township  2  north,  of  range  49  west. 
In  Washington  county,  Colo.,  pleaded  as 
bis  defuse  tbe  payment  by  blm  of  all  tairas 
l^lly  assessed  upon  said  land  for  seven 
successive  years  after  he  acquired  title,  and 
that  during  all  such  time  tbe  land  was  va- 
cant and  unoccnided.  Tbe  defendant  acquir- 
ed color  of  title  to  said  land  February  «,  1901. 
by  recording  bis  tax  deed.  Thereafter  the 
following  payments  of  taxes  were  made  by 
tbe  defendant  ander  Bn<A  color  of  title:  On 
February  4,  1902,  the  taxes  assessed  in  1901. 
On  March  3, 1903,  tbe  thxee  assessed  In  1902. 
On  February  26,  1904,  tbe  taxes  assessed  In 
1003.  On  May  IS,  mS,  the  taxes  assessed 
In  1904.  On  September  6, 1906,  the  taxes  as- 
sessed In  1905.  On  February  20,  1907,  tbe 
taxes  assessed  In  1906.  On  February  27, 
1908,  tbe  taxes  assessed  In  1907.  During  all 
of  said  time,  and  thereafter  until  the  be- 
ginning of  suit,  the  land  was  vacant  and  un- 
occupied. PlaintiCT,  having  a  better  paper 
title  to  said  land  than  was  evidenced  by 
defendant's  tax  deed,  made  tbe  following 
payments  of  taxes:  On  January  6,  1909,  the 
taxes  assessed  in  1908.  On  January  S,  1910, 
tbe  taxes  assessed  In  1909. 

[2]  This  suit  was  commenced  February  3, 
1910,  about  nine  years  after,  defendant  ac- 
quired color  of  title,  and  one  day  less  than 
eight  years  after  the  first  payment  of  taxes 
by  defendant  under  such  color.  The  ques- 
tion for  determination  is  whether,  under 
such  showing,  the  payment  by  plaintiff,  on 


January  6,  1909,  of  tbe  taxes  assessed  in 
1908,  after  the  defendant  bad  paid  all  taxes 
legally  assessed  on  said  vacant  and  unoccu- 
pied laud  for  tbe  term  of  seven  years  after 
be  bad  acquired  color  of  title  to  said  vacant 
and  unoccupied  land,  arrested  the  running 
of  tbe  statute  of  limitations,  notwithstanding 
the  fact  that  suit  was  not  instituted  until 
more  than  seven  full  years  after  tbe  first 
payment  4>f  taxes  by  defendant  Our  con- 
clusion is  that  such  payment  of  taxes,  alone, 
by  plaintiff  did  not  toll  the  statute.  Sec- 
tion 4090,  Bevised  Statutes  1908.  section  4666 
Hills'  Annotated  Statutes  1812,  provides: 
"Whenever  a  person  having  color  of  title, 
made  in  good  faith,  to  vacant  and  nnoccnpied 
land.  ^11  pi^  an  taxes  Ic^lly  assessed 
thereon  for  seven  successive  years,  he  or  she 
shall  be  deemed  and  adjudged  to  be  the  le- 
gal owner  of  said  vacant  and  unoccupied  land 
to  tbe  extent  and  accwdi^  to  the  purport 
of  his  or  her  paper  title.  •  *  •  Provided, 
however.  If  any  person,  liavlng  a  better  pa- 
per title  to  said  vacant  and  unoccupied  land, 
shall  diving  the  said  term  of  seven  years, 
pay  the  taxes  ftssessed  on  said  land  for  any 
one  or  more  years  during  the  said  term  of 
seven  years,  then  and  in  that  case  such  per- 
son seeking  title  under  claim  of  taxes  paid, 
bis  heirs  and  assignB,  shall  not  be  entitled 
to  the  benefit  of  this  section."  .  The  evident 
mining  of  tbe  statute  is  that,  in  order  to 
toll  tbe  statute  by  the  payment  of  taxes,  such 
payment  must  be  of  tbe  taxes  assessed  on 
said  laud  for  one  or  more  of  tbe  years  com- 
prised within  "the  said  term  of  seven  years" 
from  and  after  the  date  color  of  title  was 
acquired.  Plaintiff  did  not  make  Buch  pay- 
ment Defendant  under  bis  color  of  title, 
bad  made  seven  suocesrive  payments,  consti- 
tuting tlie  payment  of  all  taxes  l^ally  as- 
sessed for  tbe  term  of  seven  full  years  after 
be  acquired  such  color.  It  was  not  neces- 
sary for  him  to  pay  in  1909  the  taxes  of  1908 
in  order  to  establish  tbe  bar,  as  that  would 
be  requiring  eight  years'  payment  of  taxes 
instead  of  seven.  McConnel  v.  Konepel,  46 
111.  519;  Meacham  v,  Winstanly,  77  111.  269; 
Hurlbut  V.  Bradford,  109  111.  397.  Under 
the  rulings  of  this  court  and  of  the  Supreme 
Court  in  Empire  R.  &  C.  Co.  v.  Howell,  22 
Colo.  App.  585,  126  Pac.  1096,  and  MarlES  v. 
Morris,  54  Colo.  186,  129  Pac.  828,  the  only 
way  the  statute  can  be  arrested,  after  color 
of  title  has  been  acquired  and  payment  of 
taxes  for  a  term  of  seven  years  thereunder 
has  been  made,  is  by  tbe  commencement  of 
suit  within  seven  years  from  the  time  the 
first  payment  under  said  color  was  made. 

The  Judgment  la  affirmed. 

Affirmed. 
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05  Arls.  <n) 

LANDERS  T.  JOBROBB  et  al. 
(Noi.  1827.  1346.) 

(8aprem«  Coort  of  Arizona.    April  27,  1914.) 

1.  Appeal  and  Ebbob  (f  784*)— Appkal  feom 
Ju  DGiocNT^DismssA  L— Review  . 

Ad  appeal  from  a  jodgmeot  alone  wlil  not 
be  diamiSBed  on  the  ground  tbat  the  appeal  was 
not  taken  from  the  order  denying  a  new  trial, 
but  the  right  of  review  will  be  restricted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  U  3126,  3127;  Dec.  Dig.  S 
784.*] 

2.  Appeal  and  Ebbob  (|  18*>— Afpeau— Wbit 
or  Ebbob— Dismissal. 

While  a  valid,  subsisdng  appeal  is  pending 
in  the  Supreme  Court  a  writ  of  error  cannot 
b«  proMcoted.  and.  it  prosecnted.  will  be  dis- 
missed. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Britir,  CenL  Dig.  SS  47,  1^;  Dec  Dig.  | 
13.'] 

S.  Appbal  and  Ebbob  (S  731*)— Questions 

RBVIBWABLB— ASSIONMBNTB—  SUFFICIENCY. 
Under  Civ.  Code  1001,  par.  1586,  as  amend- 
ed bT  Laws  1807,  c  74,  {  2L  providing  that 
the  brief  of  appcdlant  must  plainly  state  the 
errors  complained  o^  and  Supreme  Court  rule 

6  snbd.  1  (126  Pac.  xi),  requiring  awgnments 
of  error  to  distinctlr  specify  each  ground  of 
error  relied  on  and  the  partieulax  ruling  com- 
plained of,  an  assignment  that  the  court  erred 
Uk  its  judgment  need  not  be  con^dered,  though 
an  examination  of  appellant's  argument  may 
ascertain  that  the  assignment  is  directed  at  the 
insufficiency  of  the  evidencfl^  though,  on  a  prop- 
er assignment  of  error,  the  court  most  examine 
the  evidence  to  detemune  Its  sofBciency  to  sop- 
pwt  the  Judgment. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  U  3017-Sm;  Dec  Dig.  | 
73L*J 

4.  Watbbs  and  Wateb  Coctsbs  (I  162*^ 

ApFBOPBIATIOK  —  ASASDOMIOEHT  —  QlTXB- 

TTON  rOB  JUBT. 

Whether  an  appropriator  of  water  has 
abandoned  the  water,  ditch,  canal,  or  other 
wotto  depends  on  the  facts  of  each  particular 
case,  and  Is  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Gent  Dig.  ii  1&6,  157;  Dec 
Dig.  I  1B2.*P 

0.  WATEB8  AND  WaISB  GoUBSBS  (M  162*)— Ap- 
FBOFBIATION  —  ABAMDOmiENT  —  QUESTION 
FOB  JUBT. 

Where  a  squatter  appropriated  water  for 
Irrigation,  and  toe  owner  obtained  a  judgment 
of  ouster  against  him,  and  he  then  moved  from 
the  premises  and  took  witii  him  all  bis  person- 
sJ  effects  and  dismantled  the  house  in  which  he 
bad  lived,  the  question  whether,  in  leaving  the 
premises,  he  did  so  with  the  intention  of  aban- 
doning his  water  right  and  the  water,  ditches, 
and  other  works  was  one  of  fact,  and  a  finding 
of  the  coort  will  not  be  disturbed. 

WEd.  Note— For  other  cases,  see  Waters  and 
ater  Conrses,  Cent  Dig.  S8  156,  157;  Dec- 
Dig,  i  152.»J 

Cunningham,  J.,  dissenting  in  part 

Appeal  and  Error  from  Superior  Court, 
Cochise  County ;  Fred  Sutter,  Judge. 

AcUon  between  J.  A.  Landers  and  Frank 
Joerger  and  otikers.  There  was  a  Judgment 
for  tiie  latter,  and  the  former  appeals  and 
brings  error.  WMt  of  «rror  dismissed,  and 
Judgment  on  afipeal  affirmed. 


Kibb^,  BennM  &  Bennett,  of  Pbcenix,  and 
J.  T.  Kingsbury,  of  Tombstone  for  ai^lant 
and  plaintiff  in  error.  Doan  St  Doan,  of 
Douglas,  for  appelleea  and  defondante  In 
error. 

ROSS,  J.  The  proceeding  in  this  court  la 
being  prmecuted  in  two  ways  at  the  same 
time.  The  first  record  came  here  on  appeal 
from  the  Judgment.  Subsequently  It  was 
brought  here  by  writ  of  error. 

[1]  The  appeal  Is  asked  to  be  dismissed 
for  the  reason  that  It  is  not  taken  from  tbe 
order  overmllDg  the  motion  for  a  new  trial. 
The  motion  to  dismiss  for  tbat  reason  is 
not  tenable.  In  no  case  has  this  court  decid- 
ed or  Intimated  that  an  appeal  from  the  order 
overruUng  motion  for  a  new  trial  was  neces- 
sary to  confer- Jurisdiction  of  tbe  case  In  this 
court  On  the  contrary,  tbe  court  bas  al- 
ways taken  Jurisdiction  of  the  case  on  ap- 
peal from  tbe  judgment  only.  Tbe  extent 
of  our  holding  has  been  tbat  an  appeal  from 
tbe  judgment  only  limited  or  restricted  our 
right  of  review. 

The  motion  to  dismiaB  tbe  appeal  ia  orer- 
ruled. 

There  la  also  a  motion  to  dismiss  tbe 
writ  of  error  proceeding,  based  upon  various 
grounds. 

[2]  The  rU^t  to  have  the  case  reviewed  by 
this  court  upon  one  or  the  other  proceeding 
la  evident  But  as  we  understand  the  law, 
while  a  valid,  subsisting  appeal  Is  pending 
In  this  court  no  other  proceeding  in  the  na- 
ture of  an  appeal  or  writ  of  «rror  can  be 
prosecuted.  2  Cyc  523. 

It  is  our  opinion  that  tbe  writ  of  error 
proceeding  should  be  dismissed. 

[8]  We  will  consider  the  case  as  upon  ap- 
peal. The  appeal  is,  as  before  said,  from  the 
Judgment  only.  The  ai^llant  has  died  two 
briefs  In  each  case.  They  are  Identical,  ex- 
cept In  tbe  number  they  bear.  In  tbe  first 
brief  th^e  is  no  assignment  of  error  wbat- 
ever,  but  a  general  discussion  of  the  facts 
and  tbe  law  deemed  applicable  to  the  facts. 
In  the  second  brief,  which  Is  denominated  an 
"amended  and  supplemental  brief  for  appel- 
lant and  pialntlff  in  oror,"  there  ai^tears 
what  was  intended  as  an  assignment,  which 
Is  as  follows:  "The  court  erred  In  holding 
that  the  defendant,  Landers,  ever  abandoned 
tbe  use  of  the  waters  of  tbe  Barbacomari 
creek  for  irrigation  of  the  lands  occupied  by 
him  wltbln  the  Barbacomari  grant  and  in 
holding  that  the  right  of  tbe  defendant 
[plalntlfra]  to  the  use  of  the  waters  of  said 
Barbacomari  creek  Is  prior  and  superior  to 
the  rifi^t  of  tlie  defendant  Landers." 

Now  ttata  general  statement,  when  reduced 
to  ite  final  anidyals,  simply  means  that  tbe 
court  gave  the  wrong  judgment  There  Is  an 
entire  absoice  of  any  suggestion  as  to  why 
It  was  not  a  correct  judgment.  Taking  this 
assignment  as  a  premiae,  it  eonid  be  argued 
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that  the  court  was  without  JurisdlctlDn  of 
the  Bubject-mattCT  or  parties;  or  that  the 
complaint  failed  to  state  foots  suffldent  to 
ctmstltute  a  cause  of  action ;  or  that  Inqirop- 
er  evidence  was  admitted  or  competent  evi- 
dence rejected ;  or  that  the  eTidence  falls  to 
support  the  findings  of  fact;  or  that  the 
findlDgs  of  foct  fall  to  support  the  Judgment ; 
or  that  the  Judgment  Is  outside  the  Issues. 
One  of  these  Is  as  definitely  Indicated  by  the 
assignment  as  any  other  error  that  might  be 
named  or  imagined  resulting  in  an  erroneous 
Judgment.  It  is  really  no  such  assignment 
of  error  as  is  required  by  the  law  and  the 
rules  of  this  court  By  the  rules  of  this 
court  it  Is  provided:  "All  assignments  of 
error  must  diBtinctly  ipeoify  each  ground  of 
error  relied  upon,  and  the  particular  ruling 
complained  of."  Rule  8,  subd.  1,  rules  of 
Supreme  Oourt  (12fi  Pac.  xi). 

Paragraph  1586,  Revised  Statutes  of  Arizo- 
na 1901,  as  amended  by  section  21,  c.  74, 
Laws  of  1907,  provides  that  the  brief  and 
argument  of  api>ellant  "must  plainly  state  the 
errors  complained  of  by  him."  It  is  only  by 
an  examination  of  the  appellant's  argument 
that  we  ascertain  that  his  assignment  Is  di- 
rected at  the  Insufficiency  of  the  evidence  to 
support  the  Judgment 

While,  under  the  law  as  it  formerly  stood, 
and  as  held  by  this  court  in  Miami  Copper 
Co.  V.  Strohl,  14  Ariz.  410,  130  Pac.  605,  and 
Arizona  Eastern  R.  R.  Co.  v.  Globe  Hard- 
ware Co.,  14  Ariz.  397,  129  Pac.  1104,  the  ap- 
pellant, in  appealing  from  the  Judgment  only, 
as  in  this  case,  invoked  a  review  by  this 
court  of  the  Judgment  roil  alone  and  certain 
Intermediate  orders,  and  rulings  affecting  the 
merits  of  the  case  when  properly  preserved 
in  the  record,  In  the  more  recent  case  of 
Stelnfeld  v.  Nielsen,  139  Pac.  879  (not  yet 
officially  reported) ,  It  was  held  that  the  Leg- 
islature had  extended  the  scope  of  review 
upon  an  appeal  from  the  Judgment  only  to 
an  order  overruling  a  motion  for  a  new  trlaL 
We  think  the  status  of  this  case  brings  It 
within  the  rule  laid  down  in  Stelnfeld  t. 
Nielsen,  and,  upon  a  proper  assignment  of 
error,  it  would  be  our  duty  to  examine  the 
evidence  to  determine  if  it  supports  the  Judg- 
ment Neither  the  order  overruling  the  mo- 
tion for  a  new  trial,  nor-any  of  the  grounds 
set  forth  In  the  motion,  Is  assigned  by  ap- 
I>ellant  as  error. 

Under  these  circumstances,  we  think  we 
should  confine  ourselves  principally  to  an 
examination  of  the  issues  and  the  findings  of 
fact,  and,  If  the  Judgment  follows  the  one, 
and  Is  supported  by  the  other,  affirm  It 

[4]  The  contest,  as  shown  by  the  pleadings, 
was  over  the  ownership  of  certain  waters  of 
Barhacomari  creek.  The  appellant's  first  ap- 
propriation was  made  in  1894,  the  appellees' 
in  1906  and  1908,  as  pleaded  and  found  by 
the  court  It  Is  also  found  by  the  court  that 
appellant,  In  1008,  abandoned  the  land  he 
had  theretofore  occupied  and  irrigated,  and 


ceased  to  use  the  waters,  except  In  small 
and  Insignificant  quantities  until  in  1912, 
when  he  attempted  (not  In  pursuance  of  his 
former  use  and  occupancy)  to  lidtlate  a  new 
and  different  appropriation  of  said  waters. 

Appellant  was  not  the  owner  of  the  land 
that  he  bad  been  Irrigating  on  the  Barhaco- 
mari grant.  He  was  a  mere  "squatter"  on 
the  grant  and  In  1908  the  owners  thereof  ob- 
tained a  Judgment  of  ouster  against  him. 
In  June  of  tiiat  year  he  moved  from  the 
place,  and  took  with  him  all  his  personal 
effects  and  dismantled  the  house  In  which 
be  had  been  living,  leaving  only  the  parts  of 
it  that  conld  not  be  used  again  upon  a  home- 
stead that  he  had  taken  up  off  the  grant.  In 
fact  he  removed  everything  from  the  grant 
that  was  of  practical  use  In  his  new  home; 
even  transplanted  some  of  the  fruit  trees. 

The  question  as  to  whether  appellant  had 
abandoned  the  waters  or  not  Is  peculiarly 
one  for  a  jury,  or  the  court  sitting  as  a  jury. 
Kinney  on  Irrigation  and  Water  Rights,  i 
1116,  vol.  2,  says:  "As  to  whether  or  not  a 
water  right,  the  water  itself,  the  ditch,  canal, 
or  other  works  have  actually  been  abandon- 
ed or  not  d^nds  upon  the  facts  and  cir- 
cumstances surrounding  each  particular  case, 
tending  to  prove  the  essential  elements  of  an 
abandonment  namely,  the  intent  and  the  acts 
of  the  party  charged  with  abandoning  such 
a  right.  In  other  words.  It  Is  a  question  of 
fact,  to  be  determined  by  the  Jury,  or  by  the 
court,  sitting  as  such." 

[I]  The  purpose  of  the  owners  of  the  grant . 
in  prosecuting  their  suit  against  appellant 
was  to  have  It  adjudged  that  he  was  occu- 
pying and  cultivating  their  lands  without 
legal  right  The  court  by  its  Judgment  so 
found.  He  immediately  removed  his  fam- 
ily from  the  premises  and  located  on  other 
lands  some  miles  distant  It  was  for  the 
trial  court  to  say  whether,  In  leaving  the 
premises,  he  did  so  with  the  intention  of 
abandoning  his  water  right,  the  water  itself, 
the  ditches,  and  other  works. 

Our  labors  in  this  case  have  been  greatly 
augmented  by  reason  of  the  failure  of  appel- 
lees to  file  any  brief  whatever  on  the  merits. 

Writ  of  error  dismissed. 

Judgment  on  appeal  affirmed 

FRANKLIN,  C.  J.,  concurs. 

CUNNINGHAM,  J.  (specially  concurring). 
The  controlling  question  discussed  In  the 
briefs  and  at  the  bar  is  whether  the  defend* 
ant  had  abandoned  his  claim  of  water  right 
in  1908,  and  attempted  to  re-establish  his 
claim  in  1911,  after  the  plaintiff's  adverse 
rights  had  accrued.  The  assignments  of  er- 
ror are  not  very  definite,  but  the  appeal  Is 
from  the  final  Judgment  after  appellant's 
motion  for  a  new  trial  had  been  made  and 
denied,  and  paragraph  1231,  Civil  Code  Ariz. 
1913,  became  effective  October  1,  1913,  be- 
fore this  appeal  was  submitted  on  Jannai7 
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28,  1914,  so  tbat  8Bld  pftragrapb  1231,  CItU 
Code  Ariz.  1913,  anthorlzes  this  court  to  re- 
Tlew  the  action  of  the  lower  court  In  deny- 
log  the  said  motion.  One  of  the  grounds  as- 
atened  for  a  new  trial  la:  **That  the  facts 
found  bf  the  court  are  not  supported  by  the 
CTidence  In  the  caBe."  Paragraph  588,  GlrU 
Oode  Aria.  1»13»  provldea:  "When  findings 
of  fact  have  been  made  upon  the  general 
szonnd  (mottm  for  a  new  trial)  that  the 
erldraioe  la  InsnfBcient  to  enstaln  the  findings 
of  fact,  tlM  <trlal)  court  shall  review  the 
aaffidency  of  the  erUence  to  enstaln  auch 
flndlngs  without  the  particular  findings  be- 
ing spedfled  In  the  motl<»L"  The  court  filed 
findings  of  fact,  the  ninth  paragraidi  of  which 
Is:  'That  the  attempted  acts  of  said  de> 
feofbuit,  Landers,  In  April,  1912,  set  forth  In 
the  complain^  were  not  In  pursuance  of  his 
former  occupancy  or  use  <tf  said  water,  but 
were  done  In  pnrsnanoe  of  a  new  and  dlflfer- 
mt  object  and  plan  of  Irrigation  arranged 
for  and  agreed  with  the  owners  In  fee  of 
said  lands."  The  motion  for  a  new  trial  re- 
quired the  trial  court  to  review  the  snffl- 
dmcy  ot  the  evldatce  to  snsbdn  tids  finding. 
FaragraiOi  S8S,  Civil  Code  Arls.  191S.  When 
the  motion  was  made  and  denied,  this  court 
is  required  on  appeal  from  the  final  Judg< 
ment,  to  review  the  action  of  the  court  below 
In  deigrlng  tiie  motion.  ^uagraiA  1281*  CAv- 
11  Code  Ariz.  3913.  We  are  ttierefore  author^ 
laed  to  review  the  snfliclency  of  the  evidence 
to  sustain  tills  finding  of  fact.  D^endant's 
witness  McWhorter  testified  that  he  entered 
Into  an  agreement  with  defendant,  Landers, 
In  FAroary,  1912,  to  pat  in  (plant  in  crops) 
a  portion  of  the  grant.  Defendant  admitted 
he  remained  upon  the  land  after  1908,  by 
permlaalon  of  the  owners  of  the  grant,  and 
the  owners  testified  they  gave  him  permis- 
sion to  remain  on  the  land  after  that  date. 
The  evidence  Is  fairly  oonvlndng  that  Land- 
ers remained  upon  the  land  and  used  the 
water  under  a  very  different  claim  from  that 
asserted  by  him  prior  to  a  Judgment  of 
ouster  entered  against  him  on  May  18,  1907, 
in  favor  of  the  owners  of  the  grant  Plain- 
tiffs Joerger  and  McLane  initiated  their  wa- 
ter rights  in  1906,  and  enlarged  them  each 
year  for  a  number  of  years.  Plaintiff  John 
Rock  initiated  his  water  rights  in  1908.  So, 
when  defendant,  Landers,  was  ousted  from 
the  possession  of  the  land  and  water  by  the 
judgment  of  ouster  of  1907,  all  his  rights 
to  prior  appropriation  were  extinguished  by 
the  said  Judgment  He  returned  to  reclaim 
such  rights  in  1906,  And  thereafter,  by  per- 
mission of  the  owners,  and  in  1912,  made 
some  special  arrangement  to  cultivate  a  lar- 
ger area  of  the  grant  lands.  The  rights  of 
the  plaintiffs  had  accrued  as  against  the 
claims  of  rights  of  defendant  prior  to  1908. 
The  defendant  admits  that  the  basis  of  his 
claim  was  ctianged  from  one  in  his  own  right 
prior  to  1907  to  one  of  permission  from  laOli 


Without  any  doubt  the  efvldence  of  defend- 
ant and  his  witnesses  establishes  the  fact 
that  defendant  did  abandon  all  his  claim  of 
water  rights  after  the  said  Judgment  of 
ouster  was  rendered  against  him. 

The  evidence  fully  sustains  the  finding  of 
fact,  and  su]n>ort8  the  Judgment 

For  these  reasons,  I  concur  In  the  order 
affirming  the  judgment 


a5  Ariz.  486> 
OTIS  V.  NELSON.   (No.  1342.)t 
(Supreme  Court  of  Arizona.    April  27,  i914.> 

1.  AlTACHATENT   (S   302*)  —  (XaIU    BT  TUSn 

PxBsoN— Statutobt  Pboceedinqs. 

To  authorize  the  statutory  proceeding 
known  as  the  trial  of  the  right  of  proper^ 
which  is  attached,  etc.,  claimant  must  bring 
himself  within  the  terms  of  the  statute  provid* 
Ing  such  remedy  (Civ.  Code  1901,  pars.  412&- 
41S2). 

[EA.  Note.— For  other  cases,  see  Attacbment^ 
Cent  Dig.  ||  1073-1082;  Dec.  Dig.  |  302.*] 

2.  Attachhent  (I  298*)— CuiH  bt  Third- 

PKRSON— BOHD— SUSTICIE  N  CT. 

Civ.  Code  1901,  par.  4128,  provides  that, 
whenever  any  officer  shall  levy  attachment  upoa 
personalty  which  is  claimed  hy  any  person 
not  a  party  to  the  writ,  such  person  may  make 
oath  In  writing  before  a  proper  officer  that  the 
claim  is  made  in  good  ftiith.  and  present  such 
oath  to  the  officer  making  tne  levy,  and  para- 
graph 4129  requires  such  person  to  also  exccute- 
and  deliver  to  the  levying  officer  his  bond,  with 
sureties,  payable  to  the  plaintiff  in  the  writ,  or 
double  the  value  of  the  property  claimed.  Laws 
1909,  c.  U,  I  1,  provides  that,  whenever,  "in, 
any  civil  or  criminal  matter  or  proceeding," 
bond  is  required  of  any  party  thereto,  inatead 
of  giving  the  bond,  the  party  may  deposit  "with 
the  court  in  which  the  matter  or  proceeding  ia 
pending"  money  in  the  sum  required  in  the 
bond,  which  shall  be  accepted  in  lieu  of  the 
bond.  Held,  that  a  deposit  could  not  be  mads 
under  chapter  11  to  take  the  place  of  the  bund 
required  by  title  71,  c.  3. 

[Ed.  Note.— For  other  cases,  see  Attachment^. 
Cent  Dig.  il  1062-1067;  Dec.  Dig.  {  29a"] 

Appeal  from  Superior  Court,  Yavapai  Coun- 
ty ;  Frank  O.  Smith,  Jndg& 

Action  1^  William  I.  Nelson  against  T.  W. 
Otis.  From  a  Judgment  for  plalutlB!,  defend- 
ant appeals.  Judgment  vacated,  and  cause- 
remanded,  with  directions  to  dismiss  pro- 
ceedings. 

James  Loy,  of  Prescott,  for  appellant  J. 
B.  Russell,  E.  S.  Claric  and  J.  Ralph  Tascb- 
er,  all  of  Prescott,  for  appellee. 

CUNNINGHAM,  J.  The  purpose  of  this 
action  was  to  try  the  rights  of  property  at- 
tached by  the  sheriff  of  Yavapai  county  by 
the  command  of  a  writ  of  attachment  Issued 
out  of  the  superior  court  of  said  county  In 
an  action  wherein  T.  W.  Otis  was  plaintiff, 
and  William  Nelson  was  defendant  The 
writ  of  attachment  was  issued  February  G, 
1913,  and,  under  the  authority  of  said  writ, 
on  February  11,  1913,  the  sheriff  levied  upon 
certain  personal  property  found  at  Nelson's, 
wood  camp  at  or  near  Prairie,  In  Yavapai 
county,  as  the  property  of  the  defendant  in- 
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the  writ  The  sum  claimed  In  the  complaint 
and  recited  in  the  writ  is  $1,924.15. 

William  I.  Nelson,  eon  of  the  defendant  in 
the  writ,  notified  the  i^eriff  of  his  claim  of 
ownerddp  of  the  property  attached,  and  on 
February  12,  1013,  he  filed  with  the  sheriff 
the  following  claivi  under  oath:  "State  of 
Arizona.  County  of  TaTapal— «&:  William  I. 
NtiUnn,  bdng  first  duly  sworn,  deposes  and 
says  that  he  is  the  owner  of  and  claims  as 
his  property  the  following  specifically  describ- 
ed personal  property  levied  npou  and  attach- 
ed by  Cfaas.  C.  Keeler,  sheriff  of  Yavapai 
county,  Arizona,  on  February  11th,  1913,  in 
the  case  of  T.  W.  Otis  v.  William  Nelson: 
p>e8CriUng  the  property.]  Deponent  says 
that  the  above  claim  is  made  In  good  faith 
under  the  provisions  of  chapter  8,  title  71, 
Bevlsed  Statutes  of  Arizona  IDOl." 

The  sherifC  returned  the  writ  of  attech- 
ment  with  the  sworn  doim,  and,  as  his  re- 
tnni,  certified  as  follows :  "I  h^by  oertll^ 
tliat  William  I.  Nelson  claims  as  his  property 
the  following  heretofore,  on  to  wit,  Febru- 
ary 11th,  1913,  duly  levied  upon  and  attach- 
ed by  me  in  the  case  of  T.  W.  Otis  v.  Wm. 
Nelson,  by  virtue  of  the  annexed  vrrit  of  at- 
tachment: [DescriUng  the  property.]  And 
said  William  I.  Nelson,  claimant  of  said  prop- 
arty  above  described,  did  on  the  12th  day  of 
February.  1913,  delivn  to  me  his  oath  in 
writing  and  a  cash  bond  in  the  sum  of  torn 
thousand  (94.000.00)  dollars,  being  double  the 
amount  of  the  property  so  claimed,  as  afore- 
said, was  assessed  by  me,  which  said  oath 
and  bond  were  in  due  form  of  law,  and  were 
given  under  the  provisions  of  title  71,  chapter 
3,  of  the  Revised  Statutes  of  Arizoua  1901. 
and  wUch  said  cash  bond  was  substituted 
for  the  statutory  form  of  bond  In  such  cases 
as  provided  in  chapter  11,  Session  liaws  of 
the  Twenty-Fifth  Legislative  Assembly  of 
the  territory  of  Arizona.  I  farther  certify 
that  after  receiving  said  oath  and  bond  I 
did,  on  the  12th  day  of  February,  A.  D.  1913, 
release  from  said  attachment  and  turn  over 
to  said  William  I.  Nelson  all  the  property 
hereinbefore  described." 

Upon  filing  of  this  return  of  the  sheriff, 
with  the  annexed  papers  of  claim,  in  the 
office  of  the  clerk  of  the  superior  court  of 
Tavapai  county,  the  clerk  docketed  the  cause 
in  the  name  of  T.  W.  Otis,  as  plaintiff,  and 
William  I.  Nelson,  the  claimant,  as  defend- 
ant. Thereafter  the  court  made  an  order 
fixing  the  date  March  8,  1913,  as  the  day  for 
making  up  the  issues  for  trial.  On  March 
7,  1913,  plaintiff  filed  his  complaint  setting 
forth  the  issuance  of  the  writ  of  attachment, 
the  levy  of  the  attachment  upon  the  personal 
property,  describing  the  property,  the  fact 
that  William  I.  Nelson  made  claim  under 
oath  that  he  was  the  owner  of  the  property 
so  attached,  and  alleges: 

That  the  claimant  "gave  his  bond  In  the 
sum  of  $4,000,  the  same  being  a  cash  bond,  to 
said  sheriff,  conditioned  that  said  property 


would  be  forthcoming,  and  be  returned  to 
said  sheriff,  or  his  successors,  in  as  good 
condliion  as  be  received  it,  and  that  he 
would  pay  the  reasonable  value  of  the  use, 
hire,  increase,  and  fruits  thereof,  from  the 
date  of  said  bond,  or,  in  case  he  fails  so  to 
return  said  property,  and  pay  for  the  nee  of 
the  same,  he  would  pay  plaintiff  the  value  of 
said  property,  which  was  assessed  by  the 
sheriff  at  $2,000,  with  legal  interest  thereon 
from  the  date  of  the  bond  in  case  be  falls  to 
establish  Ills  right  and  title  to  said  property 
herein  described. 

"lU.  That  the  said  WUUam  I.  Nelson  la 
not  the  owner  of  said  property  nor  any  part 
thereof;  Uiat  said  pn^r^  was  at  all  times 
and  now  is  the  property  of  said  William  Nd- 
son,  the  father  of  said  William  1.  Nelstm; 
that  no  transfer  of  title  or  possesion  of  the 
said  property  has  eva  passed  from  William 
Nelson  to  William  I.  Nelson;  that,  if  any 
conveyance  has  ever  been  made  by  William 
Nelson  to  William  I.  Nelson,  it  Is  false,  fraud- 
ulent, and  without  consideration,  and  done 
with  the  intent  to  hinder,  delay,  and  defraud 
this  plaintiff— all  of  which  was  well  known 
to  the  said  William  I.  Nelson." 

The  claimant's  tendor  of  Issue,  filed  the 
same  day,  alleges: 

"That  defendant  is  the  owner  of,  in  the 
possession  of,  and  lawfully  entitled  to  the 
possession  of  the  following  described  person- 
al property,  to  wit:  [Describing  the  property 
under  attachment] 

"III.  That  defendant  bases  bis  title  upon 
an  actual  and  bona  fide  purchase  of  the  said 
property  from  one  William  Nelson,  which 
said  purchase  was  made  on  or  at>out  the  lOtfa 
day  of  January,  1913;  that  defendant  has 
paid  to  said  William  Nelson  a  good  and  val- 
uable consideration  for  said  described  proper- 
ty, and  said  consideration  was  equal  to  and 
was  the  reasonable  value  of  said  described 
property  at  the  time  of  Its  purchase. 

"IV.  Deuies  all  the  allegations  of  para- 
graph III  of  plaintUTs  complaint  or  tender 
of  Issue." 

The  trial  of  the  cause,  a  jury  sitting,  was 
had  on  May  21,  1913,  upon  the  Issues  as 
made  by  the  said  papers  In  the  cause  on  file. 
The  plaintiff  assumed  the  burden  of  proceed- 
ing. At  the  close  of  the  evidence,  the  court 
Instructed  the  jury  to  return  a  verdict  for 
the  defendant,  claimant  Upon  the  coming 
in  of  such  verdict  the  court  rendered  judg- 
ment for  the  defendant'ln  accordance  with 
the  verdict,  and  established  the  defendant's 
title  to  the  property  In  question,  and  for 
costs.  A  motlou  for  a  new  trial  was  made 
and  denied.  From  the  judgment  and  from 
the  oi-der  denying  a  new  trial,  the  plaintiff 
has  appealed. 

The  plaintiff  assigns  as  error  the  Instruc- 
tion of  the  court  directing  a  verdict;  also, 
"upon  an  appeal  from  a  Qnal  judgment,  the 
Supreme  Court  may  review  any  intermediate 
order  involving  the  merits  and  necessarily  af- 
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fectlng  tlie  judgment.''  Faragrapb  1230,  CUr- 
It  Code  Ariz.  1913. 

[t]  B«fore  tb«  court  Is  authorised  to  en- 
tertain tbe  statntory  proceeding  known  as 
the  trial  of  the  rights  of  property,  the  claim- 
ant of  the  property  atta<died  must  bring 
hlma^  witliln  the  terms  of  the  statute  pro- 
vidlng  such  remedy.  The  officer  must  have 
lerled  **a  writ  of  execution,  attachment. 
^aim  and  delivery  or  other  like  wtit  upon 
*  *  •  personal  property,  and  such  proper- 
ty, or  any  part  thereof,"  must  have  been 
"daimed  by  a  person  who  Is  not  a  party  to 
such  writ"  "Such  person,  his  agent  or  attor- 
ney,  may  make  oath,  In  writing,  ttefore  any 
officer  authorised  to  administer  oaths,  that 
vnOi  claim  is  made  In  good  faith,  and  present 
soeta  oath  in  writing  to  the  officer  who  made 
such  tevy."  Paragraph  4128,  Bst.  St  Arls. 
1901.  "Be  Shall  also  execute  and  deliver  to 
the  officer  who  made  such  levy  his  bond,  with 
two  or  more  good  and  sufficient  sureties,  to 
be  approved  by  such  officer,  payable  to  the 
plaintiff  in  such  writ,  for  an  amount  equal 
to  donble  the  value  of  the  property  so  claim- 
ed to  be  assessed  by  sndi  officer.**  Para- 
graph 4129.  Rev.  St  Aril.  1901. 

The  bond  must  be  conditioned  as  required 
by  paragraph  4130,  Bev.  St  Arias.  1901. 
Whereupon  'It  shall  be  the  duty  of  the  offi- 
cer receiving  such  oath  and  bond  to  deliver 
the  property  so  claimed  to  the  person  so 
claiming  it"  Paragraph  4131.  Rev.  St  Ariz. 
1901. 

"When  parsonal  property  Is  attached  the 
same  atiall  remain  in  the  hands  of  the  officer 
attaditng  until  final  Judgment  unless  a  claim 
be  made  thereto  and  bond  be  given  to  try 
the  right  to  the  same,  or  unless,**  etc  Para- 
graph 347,  Bev.  St  Aria.  1901. 

"Whenever  any  person  shall  claim  proper^ 
ty  and  shall  make  the  oath  and  give  bond, 
as  provided  for  in  this  UUe  (Utie  71).  If  the 
writ  under  which  such  levy  was  made  was 
issued  by  any  •  •  •  court  of  the  county 
where  such  levy  was  made,  the  sheriff  or 
other  otBieer  reo^ving  such  oath  and  bond 
shall  Indorse  on  the  writ  that  such  claim  has 
been  nude  and  oath  and  bond  given,  stating 
by  whom,  and  shall  indorse  on  such  bond  the 
ralue  of  the  property  as  assessed  by  himself, 
and  shall  forthwith  retnm  sntA  bond  and 
oath  to  the  proper  Justice  or  court  having  Ju- 
risdiction to  try  sadi  daim,  as  hereinafter 
provided."  Paragraph  4132,  Bev.  St  Ariz. 
1901. 

ParagraiA  4133.  Rev.  St  Ariz.  1901.  pre- 
scribes the  form  of  the  bond,  and  paragraph 
4134  provides  that:  "Any  other  form  of  bond 
which  shall  substantially  comply  with  the  re- 
quirements of  the  preceding  section  [para- 
graph 4133  (section  30)]  shall  be  sufficient." 

Paragraph  4136,  Bev.  St  Ariz.  1901,  pro- 
vides: "The  sheriff  or  other  officer  taking 
said  bond  shall  also  indorse  on  the  original 
writ  that  such  claim  has  been  made  and  oath 
and  bond  given,  stating  by  whom,  the  names 
of  the  sureties,  and  to  what  Justice  or  court 


the  bond  has  been  returned  and  he  shall 
forthwith  return  such  orl^nal  writ  to  the 
Justice  or  court  from  whidi  It  is  issued.'-* 

Paragraph  4188^  Bev.  St  Ariz.  1901,  pro- 
rid»':  "Whenever  any  oath  and  bond,  for 
tlie  trial  of  the  right  of  property,  shall  be  re> 
turned  as  provided  in  this  title,  it  shall  be 
the  dnt7  of  the  clerk  of  the  court,  •  •  * 
to  docket  the  same  In  the  name  of  ttie  plain- 
tiff in  the  writ,  as  the  plaintiff,  and  the 
claimant  of  the  property  as  defendant** 

I^ragraph  41S9.  Bev.  SL  Ariz.  1901,  re- 
quires the  court  to  set  a  time  for  forming 
the  issues  for  trial,  and  paragraph  4140,  Id., 
Specifies  of  what  the  issues  shall  consist,  viz. : 
"A  brief  statement  of  the  authority  and  right 
by  whidi  the  plaintiff  seeks  to  subject  the 
property  levied  on  to  his  execution  [attach- 
ment] and  of  the  nature  of  the  claim  of 
defendant  thereto." 

In  this  case  the  claimant  in  his  tender  of 
issue  makes  no  pretense  of  stating  the  nature 
of  his  claim  to  the  property  that  he  has  fur- 
nished any  bond  to  tlie  sheriff,  and  perhaps 
he  is  not  required  to  so  state.  The  plaintiff 
in  the  case,  in  his  statement  of  the  authority 
and  rii^t  by  which  he  seeks  to  subject  the 
property  levied  on  to  his  attachment  alleges 
that  the  property  belongs  to  the  defendant, 
William  Nelson;  that  a  writ  of  attactunent 
wa&  levied,  at  plaintiff's  instance,  thereon; 
and  that  claimant  has  made  a  sworn  claim 
thereto,  and.  In  Ilea  of  a  bond,  has  placed 
$4,000  cash  in  the  hands  of  the  sheriff. 
These  focts  are  established  by  the  sheriff's 
return  of  the  matter. 

The  trial  coming  on  on  May  21,  1013,  the 
plaintiff  assumed  the  burden  of  procedure, 
and,  in  support  of  his  cause,  offered  the  oral 
evidence  of  the  sheriff;  to  which  offer  the 
claimant  objected,  because  the  evidence,  be- 
ing oral,  was  not  the  best  evidence ;  ttiat  the 
return  of  the  dkeriff  was  the  best  evidence 
of  his  acts  In  the  premises;  and  a  further 
objection  was  Interposed  to  the  taking  of  any 
evidence  by  the  plaintiff,  for  the  reason 
"that  issue  tendered  by  the  plaintiff  is  whol- 
ly Insufficient  in  law."  An  exception  was  re- 
served by  the  claimant,  but  no  ruling  ap^ 
pears  upon  the  objections.  To  obviate  these 
objections,  plaintiff  introduced  the  sheriff's 
return,  with  said  exhibits. 

[2]  If  an  oath  and  a  bond  are  not  requir- 
ed by  chapter  3  of  title  71  In  order  to  author- 
ize the  trial  court  to  enterteln  this  proceed- 
ing, then  plaintiff's  tender  of  issue  and  proof, 
consisting  of  the  sheriff's  said  return,  is  con- 
elusive  upon  plaintiff,  and  he  has  failed  to 
maintain  the  auctions  of  his  authority  and 
right  to  subject  the  property  to  his  attech- 
ment  He  has  failed  to  show  by  evidence 
that  a  bond  has  been  ^ven  as  alleged  by 
him,  and  he  has  failed  to  show  title  or  pos- 
session in  the  attechment  defendant  at  the 
time  of  the  levy.  If  such  oath  and  bond  are 
required  of  claimant,  in  order  to  give  the 
trial  court  authority  to  enterteln  this  mat- 
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ter,  thai  plaintiff's  toider  of  laene  and  proof 
Is  oonclUBlTe  upon  the  r^hts  of  the  defend- 
ant to  a  trial  of  bis  clatm— a  trial  of  the 
rights  of  property  given  him  by  the  statute. 
The  claimant  has  failed  to  brii^  hlma^ 
wltldn  the  terms  of  chapter  S  of  title  71. 

The  claimant  must  rely  upon  the  cash  de- 
posit mentioned  In  plaintiff's  tmder  of  issne 
and  In  the  sheriff's  o»tlflcate  of  return,  as 
a  suffldoit  compliance  wUb  the  statute,  else 
he  would  not  be  here  contending  that  tiie 
judgment  Is  valid.  The  sheriff  oertlfles  that 
Uw  claimant  delivered  to  him  his  claim  un- 
der oafli  In  writing  "and  a  cash  bond  in  the 
sum  of  fonr  thousand  dollars,  being  double 
the  amount  of  the  property  so  daimed  as 
aforesaid  was  assessed  1^  me  *  *  *  and 
which  said  cash  bond  was  snbstltated  for 
tile  statutory  form  of  bond  in  such  cases  as 
provided  In  chapter  11,  Sescdon  Laws  of  the 
Twenty-Fifth  Le^latlve  Assonbly  ot  the 
territory  of  Arizona."  What  was  the  condi- 
tion of  this  "cash  bond"?  The  conditions 
must  hare  be«i>the  conditions  of  tbe  statu- 
tory form  of  bond  for  which  tiie  cash  bond 
was  snbstltttted.  <^pter  11  of  the  Laws  of 
1909  provides  what  bonds  may  be  furnished 
by  a  deposit  of  cash  in  lieu  of  the  form  of 
written  bond,  as  follows,  to  wft:  "Section 
1.  That  wherevOT  In  the  statntes  of  the  ter- 
ritory of  Arizona  and  amendments  thereto, 
in  a»if  ofofl  or  &iminal  matter,  or  proceed- 
inff,  bond  Is  required  of  any  party  thereto, 
Instead  of  giving  such  bond  the  said  party 
may  deposit  with  the  court  in  which  the  mat- 
ter or  prooeedinff  it  pending,  lawful  money 
of  tbe  United  States  In  the  sum  required  in 
the  bond,  and  the  same  shall  be  accepted  In 
lieu  of  snch  bond." 

It  Is  clear  that  tbe  making  of  a  Bwom 
claim  to  attached  property  by  one  who  la 
not  a  party  to  the  attachment  suit  Is  not 
either  a  civil  or  criminal  matter  or  proceed- 
ing. Neither  Is  the  leaving  of  money  with 
the  sberiff,  under  such  circumstances  as 
shown  by  the  sheriff's  certlflcate,  a  "deposit 
with  the  court  In  which  the  matter  or  pro- 
ceeding is  pending."  Tbe  sheriff  la  not  a 
court  in  any  sense  of  the  word.  Neither 
for  the  purpose  of  receiving  a  deposit  of 
cash  In  lien  of  a  bond,  nor  is  a  matter  of 
claim  filed  with  the  sheriff  looking  to  a 
trial  of  the  right  of  attached  property  a  mat- 
ter pending  In  court  Such  matter  Is  not 
pending  In  court  until  the  sberiff  has  at- 
tached the  property,  received  tbe  claim  un- 
der the  oath  of  the  claimant  that  his  claim 
is  bona  fide,  and  has  received  and  approved 
the  bond  of  the  claimant  In  form  substantial- 
ly complying  with  the  requirements  of  para- 
graph 4133,  Rev.  St  Ariz.  1901,  and  flies 
and  returns  such  sworn  claim  and  bond  with 
the  assessed  value  of  the  property  Indorsed 
on  the  bond  with  the  original  writ  "Where- 
upon the  oath  and  bond  for  the  trial  of  the 
right  of  property  shall  be  returned  as  provid- 
ed in  this  title;"  then  the  clerk  shall  docket 


the  cause,  and  the  matter  Is  pending  in  tbe 
court  to  which  tbe  oath  and  bond  are  return- 
ed, but  not  before.  Chapter  11  of  the  Iaws 
of  1900  has  no  application  to  bonds  ttaat  a 
daimant  of  persraal  property  which  has 
been  attached  is  required  by  title  71  to  give 
the  sheriff  in  ordw  to  initiate  the  ri|^t  to 
try  the  rights  of  property  provided  by  chap- 
ter 3  of  said  title  71. 

The  plaintiff  allied  that  tbe  claimant  f  ur- 
nlslied  to  the  sheriff  a  cash  bond,  and  sets 
forth  tbe  conditions  of  that  bond.  The  cm- 
dltlons  ar^  to  all  intents  and  purposes^  the 
<»Ddition8  required  to  be  Incorporated  in 
bonds  of  claimants  ot  property  attadked,  but 
snch  allegations,  in  the  first  [dace,  vrere  un- 
necessary to  plalntUTs  t^tder  of  issue,  and 
are  surplusage,  and  in  the  sectmd  place  tbese 
allei^tlonB  BBttSng  forth  the  conditions  of 
the  bond  were  not  sustained  by  plaintiff's 
evidence— viz.,  the  fllrariff*s  retom  and  cer- 
tificate— and  the  claimant  objected  to-  other 
proof  of  any  facts.  It  must  be  conceded 
that  the  claimant  furnished  to  the  dieriff 
no  bond  payable  to  the  plaintiff  in  tbe  writ, 
and  for  ttwt  reason,  tSm  fact  appearing  to 
the  court,  the  court  had  no  matter  before  it 
for  adjudicati(m.  Tbe  cause  was  Improperly 
upon  the  docket  In  order  that  the  court 
have  jurisdiction  to  try  the  right  of  prop- 
erty attached,  the  matter  must  be  presented 
to  tbe  court  by  means  of  the  oath  in  writii^ 
of  Uie  <datmant  that  such  claim  is  made  in 
good  ftith,  and  accompany  such  claim  with 
a  bond  for  an  amount  equal  to  double  the 
value  of  the  property  so  claimed,  and  tbe 
bond  must  be  payable  to  the  plaintiff  In  the 
writ  of  attachment.  After  receipt  of  such 
claim  and  approval  of  such  bond,  they,  with 
the  writ  of  attachment,  must  be  returned  to 
the  proper  court  Thereupon  the  court  may 
try  the  right  of  property,  but  under  no  other 
drcnmstancea.  Tbe  claimant  must  bring 
himself  within  the  statute  by  doing  the 
things  required  by  the  statute  before  he  as- 
serts his  tftle  to  tbe  property  In  such  man- 
ner as  to  call  forth  the  jurisdiction  of  the 
court  in  such  statutory  proceeding,  known  to 
our  law  as  the  trial  of  tbe  right  of  property. 
Hall  &  Brown,  etc.,  Co.  v.  Haley,  etc.,  Co.,  174 
Ala.  190,  56  South.  726;  Carter  v.  Carter, 
36  Tex.  693:  Graham  v.  HuRhes,  77  Ala. 
590;  MobUe  L.  Ins.  Co.  v.  Tea^e,  78  Ala. 
147;  Walker  v,  Ivey,  74  Ala.  475;  House  v. 
West,  108  Ala.  355.  19  South.  913. 

Without  authority  to  proceed  further  with 
the  trial  of  the  right  of  property,  tbe  court 
should  have  dismissed  the  Jury,  and  the 
cause  as  well.  The  court  erred  In  directing  a 
verdict  for  that  reason.  Tbe  judgment  is 
contrary  to  law,  because  the  lower  court  had 
no  matter  before  It  of  which  It  could  try 
other  than  dismiss.  The  lower  court  hav- 
ing acquired  no  Jurisdiction  of  the  subject 
the  appeal  gives  this  court  no  Jurlsdlctioa 
other  than  to  order  the  Judgment  vacated,, 
and  the  matter  dismissed. 
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Tbe  Judgment  appealed  from  Is  vacated, 
tbe  cause  remanded  to  the  lower  court,  with 
Uistmetlons  to  that  court  to  dismiss  tbe  pro- 
ceedings. 

FRANKLIN,  O.  J.,  and  BOSS^  3^  concnr. 


(15  Aril.  49B) 

BIARLET  «t  al.  t.  STATE.    (Cr.  331.) 
(Snpreme  Court  of  Arizona.    April  27,  1914.) 

1.  Labcent  (S  34*)— Aixioations  or  Indict- 
ment— Want  or  Consent. 

Under  Pen.  Code  1901.  f  441j  defining  lar- 
ceny aa  a  felomons  Btealing,  taking,  carrying, 
or  driving  away  of  the  personal  property  of 
another,  tbe  indictment  need  not  expressly  al- 
lege that  the  proper^  was  taken  against  the 
owner's  consent. 

[Ed.  Note.— For  other  cases,  see  lArceny, 
Cent.  Dig.  M  61.  94.  9S;  Dec.  Dig.  t  34.* 

For  other  definitions,  see  Words  and  Phras- 
es, ToL  &,  pp.  3991-4003;  voL  8,  p.  7701.] 

2.  Labcent  (|  47*)— Admission  or  BTiDinOE 

— OWNEBSHIP  BT  ACCUSED. 

In  a  prosecution  for  larceny  by  stealing  a 
steer.  In  which  the  state  did  not  prove  the  re- 
corAng  of  the  brand  found  on  the  animal,  de- 
fendants could  show  that  they  took  the  steer 
bdieving  it  to  bear  a  certain  brand,  and  tliat 
all  steers  of  its  age  bearing  that  brand  running 
on  the  ranch  where  the  particular  steer  was 
found  were  claimed  by  them. 

[Ed.  Note.— For  other  cBBes,  see  Larceny, 
Cent  Dig.  S  139;  Dec  Dig.  $  47.*) 

3.  LaBOZifT  (8  3*>— Deferskb. 

One  is  not  gtiUty  of  larceny  who  takes  the 
property  mider  a  bona  fide  claita  of  ownership. 

IGd.  Note. — For  other  cases,  see  Larceny, 
Cent.  Dig.  M  3-10;  Dec.  Dig.  i  3.*] 

Appeal  tcvm  Superior  Court,  Navajo  Coun- 
ty; Sidney  Sapp,  Judge. 

J.  W.  Bforley  and  others  were  convicted 
of  larceny,  and  appeal  from  a  Judgment  of 
conviction  and  an  order  denying  a  new  trial. 
Reversed  and  remanded 

The  appellants  were  indicted,  charged  with 
the  larceny  of  a  steer.  The  indictment,  omit- 
ting the  formal  parts.  Is  as  follows:  "The 
Kald  J.  W.  Marley,  R.  S.  Marley,  A.  C.  Mar- 
ley,  and  G.  D.  Marley  on  or  about  the  8th 
day  of  February,  1911,  and  before  the  finding 
of  this  Indictment,  in  Navajo  county  of  the 
then  territory  of  Arizona,  and  now  Navajo 
county  of  the  state  of  Arizona,  did  willfully, 
unlawfully,  and  feloniouBly  take,  steal,  and 
carry  away  one  steer  that  was  then  and 
there  the  property  of  Luther  Hart,  J.  G.  Ver- 
kamp,  and  Mary  Babbitt,  contrary,"  etc.  The 
defendants  were  jointly  tried  and  convicted 
as  charged.  From  the  Judgment  of  convic- 
tion and  from  the  order  refusing  a  new  trial, 
the  defendants  have  appealed. 

B.  F.  Adams,  of  Albuquerque,  Henry  F. 
Ashurst,  of  Prescott,  and  J.  B.  Jones,  of  Flag- 
staff, for  appellants.  O.  P.  Bullard,  Atty. 
Gen.,  Leslie  Hardy,  Asst  Atty.  Gen.,  and  J. 
E.  Croats,  Co.  Atty.,  of  Holbrook  (Reese  M. 
Ung,  of  Phcenix,  and  B.  S.  Clark,  of  Pres- 
1-ott,  of  counsel),  for  tbe  State. 


CUNNINGHAM,  J.  The  appellants  have 
specified  27  grounds  of  error,  and  these  have 
been  grouped  by  appellants  under  three  heads 
for  the  treatment  on  this  appeal,  to  wit: 
First,  the  insufficiency  of  tbe  indictment; 
second,  rulings  of  the  court  admitting  and  re- 
jecting evidence;  third,  errors  In  giving, 
modifying,  and  refusing  instructions. 

The  abstract  of  the  record  furnished  fails 
to  disclose  the  demurrer  to  the  Indictment 
as  filed,  and  for  that  reason  we  will  only  con- 
sider the  Indictment  with  regard  to  the  suffi- 
ciency of  the  facts  stated  to  constitute  a  pub- 
lic offense.  Counsel  Insist  only  upon  the  fail- 
ure of  the  indictment  to  allege  that  the  tak- 
ing was  without  the  consent  of  the  owners, 
and  with  the  Intent  to  deprive  tbe  owners  of 
the  value  of  their  property. 

Larceny  Is  defined  as  "the  felonious  Bteal- 
ing, taking,  carrying,  leading,  or  driving 
away  the  personal  property  of  another." 
Section  441.  Penal  Code  of  Arizona,  1901. 

"The  indictment  Is  sufficient,  if  it  can  be 
understood  therefrom:    •   •  • 

"6.  That  the  act  or  omission  charged  as  the 
offense  is  clearly  and  distinctly  set  forth  In 
ordinary  and  concise  language,  and  In  such 
manner  as  to  enable  a  person  of  common  un- 
derstanding to  know  what  Is  Intended." 

Subd.  6  of  section  833,  Penal  Code  of  Ari- 
zona, 1901. 

[1]  Under  the  Penal  Code  of  this  state  at 
the  date  of  the  alleged  offense,  and  when  the 
Indictment  was  returned,  It  was  not  necessa- 
ry to  allege  m  the  indictment  or  infonuatlou 
that  the  property  was  taken  against  the  con- 
sent of  tbe  owner.  There  Is  nothing  found 
in  the  statutory  definition  of  larceny  (section 
441,  Penal  Code  Ariz.  1901)  to  that  effect. 
"But  mcb  consent  Is,  at  tbe  common  law. 
matter  simply  of  defense,  and  the  absence  of 
It  does  not  enter  into  a  prima  fade  case. 
Hence  nonconsent  is  not  averred  In  tbe  in- 
dictment, and  it  need  not  be  proved."  Bish. 
Cr.  Prac.  S  752a.  So  the  Supreme  Court  of 
California,  in  People  v.  Davis,  31  Pac  1109, 
97  Cal.  194,  says.  We  have  the  same  word- 
ed definition  of  larceny  with  California  and 
bold  to  tbe  same  view. 

The  diarging  part  of  the  indictment,  "did 
wlllfuUy,  unlawfully,  and  feloniously  take, 
steal,  and  carry  away,"  eta.  Is  a  sufficient 
statement  of  tbe  Intent  with  which  the  tak- 
ing was  done  under  our  statute.  People  v. 
Brown,  27  Cal.  600. 

The  indictment  sets  forth  the  act  charged 
as  the  offense  clearly  and  distinctly  In  ordi- 
nary and  condsd  language,  and  In  such  man- 
ner Qs  to  enable  a  person  of  common  under- 
standing to  know  that  the  defendants  are 
charged  thereby  with  tbe  larceny  of  a  steer, 
and  that  Is  all  the  statute  requires  the  Indict- 
ment to  contain  in  respect  to  alleging  the 
Intent.  The  statutes  of  Texas  In  charging 
this  offense  require  more  than  la  required  by 
tbe  statutes  of  Oallfomla.  which  we  have 
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adopted,  and  therefore  the  Texas  cases  dted 
by  app^lants'  counsel  are  not  authority  bere 
upon  tbe  suffldency  of  the  indictment  In  re- 
spect to  the  questions  under  consideration. 

The  appellants  complain  that  the  court  re- 
fused to  permit  tbera  to  prove  the  ownership 
of  the  wn^*"*!,  alleged  to  have  been  stolen, 
in  Heck  Marley,  one  of  the  defendants,  and 
therefore  refused  to  tfasm  the  right  to  estab- 
lififh  their  d^ense  and  right  to  daughter  the 
animal.  Defendants  admit  they  had  the  ani- 
mal in  their  cattle  corral  and  etaughtered  it 
at  the  time  and  place  shown  by  the  evidence 
of  tlie  proaecntton.  The  evidence  that  Luther 
Hart,  J.  G.  Yerkamp.  and  Mary  Babbitt  were 
the  true  owners  of  the  X  lazy  S  brand  and 
the  own«a  of  the  range  cattle  bearing  that 
brand  was  not  daUed  by  defendants;  but 
defendants  say  that  one  of  thtir  number, 
Heck  Marley,  owned  certain  cattle  aa  the 
range  that  bore  the  brand  7  bar  T  (m  the  left 
ribs  and  X  on  the  left  hip,  and  that  the  ani- 
mal In  question  was  so  branded,  or  defend- 
ants believed  it  was  so  braided,  and  slaugh- 
tered it  believing  the  animal  beloi^ed  to 
HedE  Marley.  The  court  flrst  admitted  evi- 
doice  faf"di"g  to  prove  that  Toung  Mari^ 
owned  cattle  In  the  brand  motioned,  and 
shipped  them  from  Texas  to  Arizona  and  re- 
leased them  upon  the  opm  range  without  any 
change  of  brand.  That  afterwards  Young 
Marl^  sold  six  or  eight  hoid  of  said  steow 
bearing  7  bar  T  on  the  ribs  and  X  on  the  left 
hip  to  Beck  Marley,  one  of  the  defendants. 
A  witness,  Les  Hughes,  testified  that  he  was 
working  for  the  Marleys  in  1906  and  was 
present  at  Folsom  dam  near  Winslow  when, 
during  that  year,  six,  seven,  or  eight  bead  of 
yearling  steers  arrived  with  a  ^ipment  of 
cattle  from  Texas.  Th^  each  bore  the  said 
7  bar  T  brand.  They  were  received  as  be- 
longing to  Xoung  Marley,  and  turned  out  on 
the  range  at  Folsom  dam  In  the  care  of  these 
appellants.  Witness  while  at  work  on  the 
range  at  subsequent  times  saw  some  of  the 
steers.  Then  the  vritness  was  asked  this 
question:  "Q.  Mr.  Hughes,  I  omitted  to  ask 
you  the  full  brand  which  I  aimed  to  ask  you. 
I  aimed  to  ask  yon  whether  or  not  you  know 
who  is  the  owaer  or  purported  owner  of  the 
7  bar  T  on  the  left  side  with  X  on  the  left 
hip."  To  which  the  state  objected,  but,  be- 
fore a  ruling  from  the  court  was  had,  the  wit- 
ness answered,  "Heck  Marley."  The  objec- 
tion was  made  that  this  was  "an  attempt  to 
show  title  In  some  one  else  against  the  law- 
ful claim  of  title  already  in  evidence  here, 
against  positive  claim  of  title  made  in  the 
regular  way;  that  is  to  say,  we  have  shown 
brand  tax  and  payment  of  brand.  Now  then, 
for  a  mere  claim  of  ownership  to  prevail 
against  that  would  be,  of  course,  contrary  to 
all  rules  of  evidence.  There  must  be  positive 
proof  of  ownership  of  such  strength  that  it 
would  overthrow  the  claim  made  by  the  state 
before  it  can  be  admitted." 

The  court  said  In  ruling:  "Yon  cannot 


prove  ownership,  but,  however,  will  let  the 
witness  answer  that  question.  Xon  cannot 
prove  ownership  by  that  He  has  already 
answered  the  question.  •  •  •  There  will 
be  no  more  of  It  You  will  not  proceed  any 
further  with  it"  The  prosecution  moved  to 
strike  the  answer.  The  court  stated:  *'The 
court  has  ruled  that  this  testimony  is  not 
proper."  Appellants  then  offered  further  evi- 
dence along  that  Uoe  In  these  werds:  "We 
now  toider  and  offer  to  prove  by  other  wit- 
nesses that  they  know  that  these  animals 
were  brought  from  Tuas,  and  that  Heck 
Marley— that  it  Is  generally  rented  that  Heck 
Marley  always  claimed  some  steers  in  this 
brand."  Without  a  formal  objection,  but  in 
answer  to  a  question-from  counsel  as  to  what 
the  former  ruling  of  the  court  had  been,  the 
court  stated:  "The  court  tells  you  not  to  go 
any  further  with  this  line  of  testimony." 
Upon  cross-examination  the  witness  was  ex- 
amined dose^  about  the  steers,  from  whence 
and  how  th^  came  to  Arizona,  about  other 
cattle  in  the  same  shipment  and  brands  ap- 
pearing on  the  cattle,  the  number  of  different 
brands  in  the  shipment;  where  the  cattle  of 
the  shipment  were  tnrned  loose.  He  was 
cro88-«xamlned  dosely  about  the  7  bar  T 
brand,  where  he  had  seen  it,  and  if  he  had 
aem  other  cattle  on  the  range  bearing  that 
brand. . 

When  counsel  had  finished  the  cross-exam- 
ination a  juror  by  permission  of  the  court 
asked  the  witness  the  question:  "Can  you  tell 
me  who  dalmed  the  7  bar  T  with  X  on  the 
left  hip  when  they  were  diipped  to  this  coun- 
try?" The  witness,  answering,  said:  "Yes, 
sir.  I  answered  that  question  directly.  As 
I  told  Mr.  ling  they  was  owned  by  Young 
Uariey  individually." 

Questi<m  by  Mr.  ling:  "Ton  said  In  your 
direct  examination  th«t  they  were  owned  by 
Hedc  Marley.  A.  Tbey  are  at  present  Q. 
How  do  you  know  they  are?  A.  Well,  sir, 
I  heard  the  trade  between  Young  Marley  and 
his  brother  when  he  left  here  and  went  to 
Texaa  He  turned  his  cattle  over  to  him.'* 
The  prosecution  again  objected  because  no 
bill  of  sale  was  made  conveying  the  cattle. 
The  court  said  in  ruling:  "They  cannot  prove 
ownership  that  way.  The  court  was  allowing 
you  to  explain  the  similarity  of  brands.  That 
was  the  on^  thing  the  court  was  allowing. 
The  court  would  not  permit  you  to  prove  own- 
ership. Not  that  way.  •  •  ♦  The  court 
will  not  permit  tbem  to  prove  ownership. 
The  court  has  said  so. 

"Mr.  I/lng :  But  a  claim  of  own»shlp,  the 
effect  Is  probably  the  same. 

"The  Court:  The  court  will  not  permit  any 
more  of  it,  and  will  take  the  motion  to 
strike  under  advisement  ♦  •  •  The  court 
has  not  ruled  on  the  motion  to  strike. 
*  *  *  The  court  will  not  permit  any  more 
testimony  of  this  kind. 

"The  court  has  not  ruled  on  this  yet.  The 
court  will  do  80  after  a  while.  The  court  is 
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of  the  opinion  that  the  testimony  is  wrong, 
improper  testimony,  bnt  will  take  the  motion 
to  strike  under  advisement" 

Counsel  signified  their  Intention  to  wait 
until  a  ruling  on  the  motion  was  had.  The 
court  then  ordered  the  evidence  stricken.  At 
a  subsequent'  stage  of  the  trial  the  state  was 
permitted  to  introduce  as  rebutting  evidence 
testimony  tending  to  contradict  this  evidence 
of  defendants  stricken:  this  Is,  the  state 
offered  evidence  tending  to  show  th&t  no  sudi 
cattle  as  the  steers  described  had  ever  been 
seen  by  stockmen  at  their  round-nps  of  the 
range  adjacent  to  Folsom  Dam.  This  record 
as  noade  is  not  very  definite  as  to  the  exact 
evidence  stricken,  when  considered  alone,  but 
when  we  refer  to  the  instmctioiu,  no  doubt 
exists  as  to  the  evld^oe  Intended  to  be 
atrlc^en  and  rejected. 

The  court  instructed  the  jury  in  part  in 
these  words: 

"I  charge  you  that  the  defendants  do  not 
deny  the  killing  of  the  animal  mentioned  In 
the  Indictment,  hut  claim  that  it  bore  a 
brand  claimed  by  one  of  the  defendants,  and 
the  said  animal  had  ranged  upon  the  range 
claimed  or  used  by  the  defendants  since  the 
year  1906.  I  charge  you  that  before  you 
can  consider  any  evidence  tending  to  support 
this  claim  there  must  be  evidence  before  you 
tbat  the  brand  so  claimed,  was  the  recorded 
brand  of  the  defendant  claimii^g  same,  and 
that  it  was  duly  recorded  prior  to  the  time 
of  the  alleged  larceny,  In  the  brand  book 
required  to  be  kept  by  the  live  stock  sanitary 
board.  In  the  absaice  of  tills  proof,  you 
have  no  right  to  ^ve  any  consideration  to 
the  defendant's  claim  of  Bald  brand. 

"I  further  charge  yon  that  when  persons 
diarged  witti  the  luceny  of  an  animal  are 
residents  of  Arizona  at  the  time  of  said  of- 
fense^ and  such  persons  base  their  claim  of 
ownership  ot  the  animal  alleged  to  have  been 
Btoien  upon  the  brand  dabned  by  tiie  ac- 
cosed  to  be  upon  said  animal,  the  on^  proof 
that  the  accused  owned  said  brand  at  the 
time  of  the  larceny  that  yon  may  properly 
consider  Is  proof  that  said  brand  so  dalm- 
ed  by  the  accused  to  have  been  on  said  ani- 
mal was  recorded  in  the  brand  book  required 
to  be  kept  by  tlie  Uve  atofik  sanitary  board 
of  Arlabna.  •  • 

[>]  Hiese  two  instmetlons  are  urged  as 
erroneous  in  the  motion  for  a  new  trial.  The 
effect  of  the  ruUngs  in  regard  to  rejecting 
and  striking  the  eridenoe  of  defendants' 
dalm  of  ownership  and  In  the  foregoing  In- 
stmetlons withdrawing  all  evidence  of  the 
claim  of  ownership  by  defendant,  Is  to  deny 
to  the  defendant,  charged  with  the  larceny 
of  a  range  animal,  the  right  to  show  tbat 
he  made  a  bona  fide  claim  of  tttle  to  such 
aolmai.  Evidence  establishing  his  owner- 
ship and  record  of  the  brand  found  on  such 
animal  Is  made  the  only  competent  evidence 
of  his  claim  of  ownership;  such  proof  la  re- 
quired to  be  made  by  the  certificate  of  the 


live  stock  sanitary  board  certifying  the  con- 
tents of  the  brand  book,  thereby  showing  a 
legal  ttUe  to  the  recorded  brand,  and  no  other 
evidence  Is  made  competent  for  that  purpose. 

The  Live  Stock  Sanitary  Law,  chapter 
51  of  the  Laws  of  lOOS,  made  no  such  require- 
ment  In  order  to  establish  prima  fade 
the  ownership  of  a  range  animal,  proof  of 
the  ownership  and  due  record  of  the  brand 
on  the  animal,  with  proof  that  the  brand 
tax  was  paid,  was  all  the  evidence  required 
to  make  out  a  prima  fade  title  to  the  animal 
bearing  the  brand.  The  evidence  required  to 
establish  the  ovraership  and  recording  ot 
the  brand  Is  a  certificate  of  the  secretary  of 
the  live  stock  sanitary  board  of  the  entry 
upon  the  brand  book,  made  in  conformity  to 
the  reqnlr^ents  of  the  provisions  of  that 
law  In  respect  to  recording  the  brand.  The 
fact  of  the  right  to  use  the  brand  prima 
fade  was  provable  by  the  brand  tax  receipt 
Such  evidence,  the  certificate  of  the  record 
of  the  brand  and  the  brand  tax  receipt  In 
the  poBseesion  of  a  person  named  therein, 
was  made  evidence  of  a  compliance  with  the 
law  In  respect  to  those  matters  required  by 
snch  law,  and  was  made  prima  fade  evidence 
In  all  the  courts  that  the  animal  bearing  such 
brand,  U  an  old  brand.  Is  the  property  of 
the  owner  of  snch  brand.  Section  66  re- 
quired the  payment  of  the  brand  tax  as  a 
condition  precedent  to  the  continued  right 
to  use  the  brand,  and  made  the  brand  tax 
receipt  prima  fade  evidence  of  such  right 
Section  67  made  It  imlawful  to  use  a  brand 
not  recorded,  and  upon  which  the  brand  tax 
had  not  been  paid,  and  made  cattle  bearing 
snch  brand,  if  freshly  branded,  subject  to 
seiznre. 

[3]  Sections  66  and  67  were  repealed  with- 
out a  saving  clause  by  chapter  4,  page  13, 
First  and  Special  Session  Laws  of  1912.  By 
snch  repeal,  when  the  ownership  of  a  range 
animal  Is  to  be  eetabllsbed,  the  party  claim- 
ing ownership  may  make  out  a  prima  fade 
title  by  procuring  the  certified  copy  made  by 
the  secretary  of  the  live  stock  sanitary  board, 
of  the  entry  of  the  record  of  tlie  brand  made 
in  the  brand  book  relating  to  the  brand  borne 
by  the  animal,  and  such  certified  copy  of  such 
brand  is  required  to  be  taken  In  all  the 
courts  of  the  state  as  prima  fade  evidence 
of  the  rights  of  the  person  therein  named  (or 
of  his  assignor  upon  proper  proof  of  the  as- 
EdgDment)  to  use  said  brand  for  branding  his 
animals,  that  the  owner  of  such  brand  has 
compiled  with  the  provisions  of  said  law,  and 
that  the  brand  shall  be  taken  in  all  the 
courts  of  the  state  as  prima  fade  evidence 
that  the  animal  bearing  tbe  brand  Is  the 
property  of  the  owner  of  such  recorded  cer- 
tified brand,  except  when  the  brand  Is  borne 
by  an  animal  seized  under  another  provision 
of  the  act  No  such  facts  have  been  shown 
to  exist  In  this  case.  No  proof  of  the  record- 
ing of  the  brand  found  on  the  animal  was  In- 
troduced by  the  state.  Tbe  only  proof  of 
ownership  of  tbe  brand  introduced  was  oral 
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ertclence  to  the  efCect  that  Luther  Hart,  J.  G. 
Verkamp,  and  Mary  Babbitt  owned  the  X 
lazy  8  brand,  and  claimed  the  range  cattle 
bearing  that  brand.  Other  witnesses  testi- 
fied to  the  fact  that  said  parties  were  the  re- 
puted owners  of  that  brand  and  claimed  the 
range  flF*<"*^^^*  bearing  that  brand.  The  ap- 
pellants made  no  attempt  to  dispute  such 
facts;  sudi  evidence  with  the  evidence  of 
Lutbor  Hart,  to  the  effect  that  about  four 
years  prior  to  the  trial  be  and  his  co-owners 
of  the  brand  purchased  some  cattle  from  one 
Dick  Gibbons,  a  cattle  raiser  running  cattle 
on  the  range  in  Apache  county.  Such  cattle 
■o  purchased  when  received  were  branded  7 
bar  and  tbeir  brand  X  lazy  S  was  also 
placed  upon  tluwe  cattle,  and  the  cattle  were 
released  npon  the  open  range  bearing  both 
of  said  brands.  That  the  steer  in  Question 
boie  both  brands.  Other  evidence  was  In- 
trodnced  tending  to  prove  that  the  steer  bore 
both  aaSA  tnands,  and  that  cattle  mi  the 
range  had  beoi  observed  bearing  both  brands. 
Tlds  was  the  state  of  th»  eridoice  of  the 
proaecntlon  upon  the  qneaticni  ot  ownenhip 
of  tJie  animal  that  the  dtfradantt  were  call- 
ed upon  to  meet,  when  the  foregoing  record 
was  made.  It  mu  this  case  thns  made  by 
the  prosecution  that  Om  an>eUants  were  at- 
tempting to  meet  and  overcome.  The  evi- 
dence offered  by  than  and  rejected  or  strick* 
en  by  the  court,  and  ot  which  the  jury  was 
forbidden  to  considw  the  direct  instruc- 
tions of  the  court,  vras  parol  evi^nce  of 
ownership  of  the  animal  in  question.  Such 
evidence  was  admissible  by  the  same  rule 
that  rightly  admitted  the  parol  evidence  of 
ownership  what  Introduced  by  the  state. 
The  evidence  offered  by  the  defendants  would 
tend  to  explain  their  act,  and  throw  I^ht  up- 
on tile  transaction.  The  defendants  dalm 
they  took  and  slaughtered  the  animal  in  ques- 
tion because  fbey  believed  it  bore  the  7  bar 
T  witii  X  on  left  hip  brand,  and  tliat  all 
steers  ot  the  apparent  age  of  the  animal  in 
question  bearing  that  brand,  running  on  the 
range  in  the  vicinity  of  Wlnslow,  were  claim- 
ed as  the  property  of  Heck  Marley,  one  of 
the  defendants,  and  that  Heck  Marley  killed 
this  animaL  If  these  facts  were  established 
and  the  claim  was  bona  fide,  this  wu  a  good 
defense. 

The  well-aettled  law  of  larceny  Is  that: 
"Since  one  who  takes  what  he  believes  to  be 
his  has  not  the  Intent  of  a  thief,  a  bona  fide 
claim  of  right  to  take  Is  Inocmipatlhle  with 
the  intent  to  steal;  and  one  who  takes  under 
a  bona  fide  claim  of  tight  to  do  so  Is  not 
guilty  of  larceny.  So  one  who  takes  goods 
under  the  authority  of  another,  In  the  bona 
fide  belief  that  he  Is  authorized,  or  that  his 
principal  Is  entitled,  is  not  guilty  of  larceny, 
although  sudi  belief  is  mistaken.  *  •  * 
It  is  necessary,  however,  in  all  cases  that  the 
dalm  of  right  be  a  bona  fide  one.  Whether 
the  claim  Is  honest  Is  a  questikm  for  the  Jury. 


And  if  the  jury  are  in  doubt  they  must  ac- 
quit."  25  Cyc  49,  50,  51. 

The  refusal  of  the  court  to  receive  parol 
evidence  of  the  claim  of  ownership  of  the 
steer  in  Heck  Marley  and  the  Instructions  of 
the  court  mentioned  above,  withdrawing  from 
consideration  of  the  jury  all  •  evidence  of 
claim  of  such  ownership  deprived  the  appel- 
lants of  a  right  to  establish  their  defense  of 
a  bona  fide  claim  of  tight  to  take  the  prop- 
erty, deprived  the  ai^wllants  of  the  right  to 
have  the  jury  pass  upon  the  intrat  with 
which  they  claimed  to  have  taken  the  prop- 
erty, and  therefore  the  appellants  were  not 
awarded  a  tiit  and  impartial  trial  by  a  Jury, 
as  guaranteed  to  them  by  law.  Tbe  court 
erred  in  rejecting  the  evidence  and  In  in- 
structing the  juiy  as  to  the  law  governing 
the  case,  in  the  particulars  Indicated. 

The  other  errors  that  are  assigned  will  not 
be  now  referred  to,  as  tibe  judgment  must  be 
reversed;  we  will  not  consider  such  for  the 
reason,  if  errors  were  committed,  upon  a  re- 
trial of  this  cause  we  presume  they  will  not 
again  occur,  and  rest  content  to  pass  upon 
such  other  questions  in  such  cases  as  require 
tbeir  consideration. 

Judgment  reversed  and  remanded. 

FBANKLIN,  a  3.,  and  ItAINE,  Superior 
Judge,  concur. 

V.  B.  Judge  BOSS  being  disqualified  and 
announcing  bis  disqualification  In  open  court, 
the  remaining  judges,  under  section  3  of  ar^ 
tide  6  of  the  Constitution,  called  in  Hon.  F. 
B.  LAINE,  Judge  of  the  Superior  Court  of 
Greenlee  County,  to  sit  with  them  la  the 
hearing  of  this  cause. 


STATS  V.  MOBGAN.  District  Judge. 

(No.  256&) 

(Supreme  Court  of  Utah.   Feb.  25,  1914.) 

jDSTicEs  or  THE  Pbace  (|  141*)— Tbansfeb  to 
Anotheb  Justice— BrFBCT  of  Affidavit  or 
Pbejddicb. 

Under  Comp.  I«ws  1907.  S  6132.  relative 
to  criminal  cases  before  justices,  providing  that, 
where  a  defendant  files  an  afSdavit  that  he  can- 
not have  a  fair  trial  before  the  justice,  because 
of  his  bias  or  prejudice,  the  case  must  b«( 
transferred  to  another  justice,  the  filins  of  a 
sufficient  affidavit  does  not  deprive  the  justice 
of  jurisdictioD^  but  Us  refusal  of  the  change  and 
proceeding  with  the  trial  is  only  error;  so 
that,  on  appeal,  the  district  court  has  Juris- 
diction, and,  under  sections  0160,  6167,  should 
try  the  case  de  novat 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace.  Cent  Dig.  {8  467-476;  Dec.  Dig.  | 
141.*] 

Mandamus  by  the  State  against  A.  B.  Mor- 
gan, District  Judge.   Writ  issued. 

J.  H.  McDonald,  Dist  Atiy.,  and  Grant 
O.  Bagley,  Co.  Atty.,  both  of  Prove,  for  the 
State.  Jacob  Evans,  of  Provo,  for  defendant 
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STBAUF,  J.  Hie  Fourtb  Judicial  district 
court,  on  the  alleged  gnnmd  of  want  of 
Jurisdiction,  refuaes  to  heax  and  try  a  case 
appealed  to  It  firom  a  justice  court  We 
aT«  asked  by  mandamus  to  direct  him  to 
hear  it 

A  complaint  In  a  case  vher^  the  state 
of  Utah  was  plalntUt  and  one  Dart  defoid* 
ant,  charging  him  with  a  misdemeanor,  was 
filed  In  a  justice  court  of  Utah  county.  He 
appeared  In  the  action  for  arraignment,  and 
stood  mute.  Upon  the  Justice's  direction,  a 
plea  of  not  guilty  was  entered  for  him. 
Then  the  defendant  filed  an  affidavit  for  a 
change  of  vwue  on  the  ground  of  prejudice 
and  bias  of  the  Justice,  and  demanded  the 
case  be  transferred  to  another  Justice  of 
the  county.  The  Justice  overruled  the  mo- 
tion, and  set  the  case  for  trial.  The  state 
pot  In  its  evidence  and  rested.  The  de- 
fUidant  offered  none.  The  case  was  there- 
upon submitted  for  decision.  The  Justice 
found  the  defendant  guilty  as  charged  in 
the  complaint,  and  adjudged  him  to  pay  a 
fine  of  $150.  From  that  Judgment,  the  de- 
fendant prosecuted  an  appeal  to  the  district 
court.  The  record  was  transmitted  to  that 
court,  the  case  docketed,  and  the  defendant 
there  called  for  arraignment  He  again 
stood  mute.  Again  a  plea  of  not  guilty  was 
entered  for  him.  The  case  was  set,  and, 
when  called  for  trial,  the  defendant  moved  a 
dismissal  of  the  action  on  the  ground  that 
the  Justice  had  lost  Jurisdiction  by  the  filing 
of  the  affidavit  for  a  change  of  venue,  and 
was  wlthont  Jurisdiction  to  thereafter  bear 
the  case  and  render  a  Judgment;  hence  the 
district  court  acquired  no  Jurisdiction  by  the 
api)eal.  The  district  court,  holding  with  the 
defendant,  refused  to  hear  the  case,  dis- 
missed the  appeal,  and  remanded  the  case  to 
the  Justice,  with  directions  to  transfer  the 
case  to  another  Justice.  So  the  state  Is 
here  seeking  by  mandamus  to  compel  the 
district  court  to  take  Jurisdiction  and  try  the 
case  on  merits. 

It  Is  conceded  the  Justice  had  Jurisdiction 
of  the  offense  charged  and  of  the  person  of 
the  defendant  The  claim  made  Is  that  he 
lost  or  was  ousted  of  jurisdiction  by  the 
filing  of  the  affidavit  The  statute  (Gomp. 
I.aws  1907,  i  5132)  provides:  "A  diange  of 
the  place  of  trial  may  be  had  at  any  time 
before  the  trial  commences:  (11  When  the 
defendant  files  an  affidavit  in  writing,  stat- 
ing that  be  has  reason  to  believe,  and  does 
believe,  that  he  cannot  have  a  fair  and  im- 
partial trial  of  the  action  before  the  justice 
about  to  try  the  same,  by  reason  of  the  bias 
or  prejudice  of  such  justice,  the  action  must 
he  transferred  to  a  justice  of  the  county 
agreed  upon  by  the  parties,  or.  If  there  Is 
no  agreement  to  the  nearest  justice  within 
the  county  to  which  such  objection  does  not 
apply." 

The  affidavit  was  merely  In  the  language  of 
the  statute.  Let  it  be  conceded  that  that 
was  all  that  was  necessary.  And  let  It  fur- 


ther be  couaeHeA,  as  Is  also  urged,  that  when 
the  affidavit  waa  filed,  It  was  the  duty  of  the 
Justice  to  transfer  the  case.  Still  the  ques- 
tion Is:  Did  his  ruling  refusing  to  transfer 
it  constitute  mere  error,  or  did  the  filing  of 
the  affidavit  oast  the  court  of  Jurisdiction 
to  further  proceed?  The  case  of  State  ex  reL 
Gallagher  t.  DUtrict  Court  36  Ut«h,  68,  104 
Pac.  760,  la  cited  to  support  the  lattra  con- 
tention, and  it  la  claimed  the  ruling  of  the 
district  court  refusing  to  take  Jurisdiction 
was  largely  based  upon  tlmt  case.  Different 
statutes  (R.  S.  1898,  8  3669,  as  amended  by 
Laws  1905,  c.  92,  S  1,  and  section  3672)  were 
Involved  In  the  Gallagher  Case.  They  relate 
to  a  change  of  venue  in  civil  actions  before 
Justice  courts,  and  provide  that  when  an 
affidavit  is  filed  as  by  that  statute  provided, 
the  Justice  "must  change  the  place  of  trial 
without  motion  being  made  therefor  and  iUs 
furisdiction  over  such  action  shall  cease 
upon  the  filinff  of  auch  affidavit  for  all  pur- 
poaea,"  except  to  transfer  the  casje.  We 
think  the  statutes  are  dissimilar.  By  the 
statutes  involved  in  the  Gallagher  Case  the 
Legislature  expressly  declared  that  upon  the 
filing  of  the  affidavit  the  jurisdiction  of  the 
Justice  "over  such  action  shall  cease  for  all 
purposes,"  except  to  transfer  the  case;  and 
because  of  such  express  declaration  was  It 
held  in  that  case  that  the  filing  of  the  affi- 
davit ousted  the  Justice  of  jurisdiction.  The 
statute  here  under  consideration  contains  no 
such  declaration;  but  it  is  urged  it  never- 
theless Is  mandatory,  and  that  the  filing  of 
the  affidavit  thereunder  bad  the  same  effect 
to  oust  the  court  of  jurisdiction.  To  sup- 
port that  Bx  parte  Justus,  3  Okl.  Cr.  Ill,  104 
Pac.  933,  25  L.  R.  A.  (N.  S.)  483,  is  dted. 
That  case  so  holds.  It  proceeds  on  the  the- 
ory that  a  constitutional  right  was  there  de- 
nied the  defendant.  But  on  the  same  stat- 
ute and  in  the  same  case  a  contrary  conclu- 
sion was  reached  by  the  Kansas  court  In 
re  Justus,  65  Kan.  547,  70  Pac.  354.  Said 
that  court:  The  claim  made  "is  that,  as  the 
statute  directs  that  the  change  of  venue  must 
be  granted  when  the  application  is  made  In 
the  form  as  therein  indicated,  upon  the  mak- 
ing of  such  application,  the  court  lost  Juris- 
diction of  the  case,  and  all  acts  of  the  court 
thereafter  were  wholly  without  warrant  in 
law  and  void.  We  are  not  able  to  give  our 
assent  to  this  proposition.  Undoubtedly  It 
was  error  on  the  part  of  the  district  court 
of  Kay  county  not  to  grant  the  change  of 
venue  as  asked  for;  the  applicatlou  being 
in  accordance  with  the  requirements  of  the 
statute.  For  Its  refusal  to  do  so  the  order 
would,  beyond  question,  have  been  reversed 
upon  proper  proceedings  to  the  higher  court. 
Such  refusal,  however,  was  but  error,  and 
did  not  defeat  or  oust  the  court  of  jurisdic- 
tion." 

There  are  cases  supporting  the  view  of  the 
Oklahoma  court;  notably  from  the  Missouri 
courts  (State  v.  Shipman,  93  Mo.  147,  6  H. 
W.  97)  and  other  courts.  But  we  believe  the 
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greater  number  of  cases  and  the  weight  of 
authority  support  the  Kansas  court  State 
of  Iowa  V.  Heacock,  10«  Iowa,  191,  76  N.  W. 
654;  City  of  Ottumwa  v.  Schaub,  52  Iowa, 
515,  S  N.  W.  529 ;  Peters  v.  Koeppe,  156  Ind, 
8&,  59  N.  B.  33;  Turner,  Sheriff,  v.  Conkey, 
132  Ind.  248,  31  N.  E.  777,  17  L-  R.  A.  509, 
S2  Am.  St  Rep.  251;  Carrow  t.  People,  113 
ni.  550;  Cantwell  t.  People,  138  111.  602,  28 
N.  B.  964;  Jahnke  t.  State,  68  Neb.  154.  94 
N.  W.  158,  104  N.  W.  154;  State  v.  Hawkins, 
28  Wash.  289,  63  Pac.  258;  Ex  parte  Wright. 
110  OaL  401,  51  Pac.  639;  Lowrey  t.  Hogue, 
86  OaL  600,  24  Pac.  995;  Mtlea  r.  Justice 
Court,  18  Oal.  App.  4B4, 110  Pac  349.  True, 
the  statute  In  some  ot  those  states,  especial- 
ly the  Gallfomla  statute,  somewhat  differs 
from  ours.  The  Calif omta  statsite  Is: 
"Whtfi  it  appears  from  the  affidavit  of  Uie 
defendant  that  he  has  reasons  to  believe  and 
does  beUeTe."  etc.  Ours :  "When  the  defend- 
ant flies  an  affldarlt  in  writing  stating  he 
has  reason  to  believe  and  does  believe,**  etc. 
Bat  both  provide  that,  upon  the  affidavit, 
"the  case  must  be  transferred  to  another 
Justice;"  that  Is,  both  statutes  provide  that, 
when  the  proper  affldavit  wider  the  etatute 
i»  filed,  "the  case  must  be  transferred  to  an- 
other  Justice."  So,  the  provision  requiring  a 
transfer  of  the  cause  when  the  proper  affi- 
davit under  the  statute  Is  made  and  filed  is 
Just  aB  mandatory  under  the  one  as  under 
the  other  statute.  Nor  does  the  California 
statute  make  the  question  of  bias  or  preju- 
dice of  the  Justice  issuable  any  more  than 
does  our  statute.  That  question  under  both 
statutes  must  be  determined  "from  the  affi- 
davit"; and,  when  a  proper  affidavit  under 
the  statute  Is  made  and  filed— under  the  one 
"when  it  appears  from  the  affidavit  of  the 
defendant  that  he  has  reason  to  believe  and 
does  believe,"  etc.,  under  the  other  "when 
the  defendant  files  an  affidavit  Id  writing 
stating  that  he  has  reason  to  believe  and 
does  believe,"  etc. — we  do  not  see  wherein 
the  Justice  has  any  more  discretion  in  the 
one  than  In  the  other  to  refuse  to  transfer 
the  case,  since  both  say  he  "must  transfer 
the  case."  It  Is  said  that,  under  the  Cali- 
fornia statute,  the  Justice  Is  required  to  de- 
termine the  sufficiency  of  the  affidavit  and 
whether  It  Is  In  compliance  with  the -statute, 
something  Involving  Judicial  discretion.  As 
well  say  that  of  the  Utah  statute.  If,  under 
either,  the  applicant  by  his  affidavit  clearly 
establishes  his  ground,  the  Justice  has  as 
much  license  in  the  one  as  in  the  other  to 
declare  the  affidavit  Insuffideut  and  not  In 
compliance  with  the  statute — to  call  white 
black  and  black  white. 

The  truth  Is  these  statutes  are  mere  venue 
statutes,  and  do  not  Involve  Jurisdiction. 
When  that  is  kept  in  mind,  all  Is  clear.  De- 
parting from  it  leads  to  confusion.  Brown, 
In  his  work  on  Jurisdiction  <2d  Ed.)  |  25, 
puts  the  proposition  right:  "These  various 
matters  mentioned  above  (disquallflcatioa  of 


the  Judge,  etc.)  affect  not  the  JurisdictloD  of 
the  court,  but  incapacitates  the  court  from 
disposing  of  the  action  differently.  The  bet- 
ter view  of  the  matter  is  this,  that  when  a 
court  acquires  Jurisdiction  of  the  subject- 
matter,  and  the  parties  to  an  action  in  a 
lawful  manner,  the  Jurisdiction  cannot  be 
ousted  or  lost  by  the  erroneous  exercise  of 
the  power  conferred,  and  its  Judgment  is 
not  void."  And  In  section  97:  "The  reader 
must  discriminate  between  a  simple  errone- 
ous construction  of  a  statute,  the  erroneous 
admission  of  testimony,  the  erroneous  in- 
struction of  a  Jury  or  the  erroDeon«  ruling 
on  a  demurrer,  from  the  erroneous  constmc- 
tlon  of  a  constitutional  right  and  emmeous 
assumption  of  Jurtsdlctlon ;  the  former  being 
idmply  errors  of  law,  the  latter  being  Juiis- 
dlc^onal.  In  ttie  one  case,  the  acts  of  the 
court  are  simply  voidable ;  In  the  other,  the 
error  goes  to  the  power  of  the  court  itself." 

So  does  Mr.  Justice  Elliott,  In  Turner, 
Sheriff,  r.  Conk^,  supra.  He  says:  "The 
statute  invests  Justices  of  the  peace  with 
general  authority  to  conduct  preliminary  ex- 
amlnatitmB  and  to  recognize  accused  persons 
to  the  court  clothed  with  criminal  Jurisdic- 
tion. The  authority  is  extended  over  a  gen- 
eral subject,  and  In  this  instance  the  assnmp- 
tloo  of  Jurisdiction  was  legal,  and  there  was 
no  Judgment  beyond  that  Jurisdiction;  that 
Is,  there  was  no  excess  of  Jurisdiction. 
•  •  •  As  the  sufficiency  of  an  affidavit 
for  a  change  of  venue,  as  well  as  the  ques- 
tion as  to  the  time  of  filing  and  the  like,  are 
questions  of  procedure,  It  seems  clear  that 
such  questions  must  be  decided  by  the  tri- 
bunal which  rightfully  entered  upon  the 
hearing  of  the  case,  and  that  whether  such 
questions  are  rightly  or  wrongly  decided  does 
not  affect  the  question  of  Jurisdiction.  A 
wrong  decision  may  constitute  error,  but  it 
does  not  destroy  Jurisdiction.  It  Is  quite 
clear  that  the  refusal  of  a  Judge  of  a  su- 
perior court  to  call  In  another  Judge  does 
not  destroy  Jurisdiction,  although  it  may  be 
a  palpable  wrong  entitling  the  Injured  party 
to  relief  In  a  direct  attack.  There  Is  no 
valid  reason  why  the  same  rule  should  not 
apply  to  an  Inferior  tribunal  Invested  with 
authority  over  the  general  class  of  cases  of 
which  the  particular  case  is  a  member.  Mis- 
chievous consequences  must  necessarily  re- 
sult from  the  doctrine  that  a  refusal  to  grant 
a  change  of  Justices,  or  of  venue,  takes  away 
all  Jurisdiction  and  makes  the  proceeding 
void."  That  is  also  the  view  taken  by  Chief 
Justice  Beatty  in  Ex  parte  Wright  supra. 

When  a  court  of  competent  Jurisdiction 
has  legally  acquired  Jurisdiction  of  subject- 
matter  and  of  the  parties,  we  never  did  take 
kindly  to  the  proposition  that  Its  Jurisdic- 
tion may  be  ousted  by  a  Sexible  conscience 
of  a  suitor  or  retained  by  his  wish.  The 
Justice  here  confessedly  had  Jurisdiction  of 
subject-matter— of  the  offense  chained — and 
of  the  parties.  After  be  acquired  such  Juris- 
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dicUon,  be  was  asked  to  transfer  the  case. 
He  ought  to  have  transferred  it  He  refused. 
Id  so  ruling,  he  either  miscoDcelTed  or  dla- 
regarded  the  statute  under  which  the  change 
was  asked.  Still,  when  a  Justice  lias  legally 
acquired-  jurisdiction  of  subject-matter  and 
of  the  parties,  his  jurisdiction,  neTertheless, 
ia  not  affected  every  time  he  thereafter  mis- 
const  ruee,  misconceives,  or  misapplies  a  stat- 
nte  not  involving  snbject-matter,  jurlsdlctlont 
or  partleB,  bnt  mere  procedure.  The  profes- 
sion frequently  bas  seen  most  ludlcrotu  con- 
structions and  applications  of  statutes  by 
jnatlces  in  reaching  conclusions  In  a  case, 
and  in  some  Instances  even  a  manifest  disre- 
gard of  law  or  evidence  or  both.  Still  the 
justice  was  within  bis  jurisdiction.  When 
a  justice  bo  acts,  what  is  the  remedy?  Ap- 
peaL  What,  under  the  statute,  Is  the  scope 
of  the  appeal?  A  trial  de  novo.  Ck>mp. 
Laws  1907,  5166,  6167.  And,  since  the 
justice  here  had  jurisdiction  of  subject-mat* 
ter  and  of  the  parties,  Jurisdiction  to  rend«^ 
tbe  Judgment  which  was  rendered  by  him, 
the  appeal  conferred  Jurisdiction  on  the  dis- 
trict conrt,  not  merely  to  review  and  correct 
errors,  but  to  try  the  case  de  novo.  That 
here  Is  tbe  district  court's  duty.  Tlie  ruling 
which  It  made  Involved  Jurisdiction.  It  re- 
fused to  assume  or  take  Jurisdiction  when 
clearly  tbe  appeal  conferred  jurisdiction  up- 
on it. 

So  let  the  writ  Issue  directing  tbe  district 
court  to  vacate  tbe  order  at  dlsmiaaal,  to 
idn^te  tbe  case,  set  It  for  trial,  and  try  it 

de  novo.   No  costs. 

McOABTT,  a  3^  and  FBICE,  J.,  concur. 


(44  Utah,  397)   

rNION  SAVINGS  &  INVESTMENT  CO.  v. 
DTSTKICT  COrBT  OF  SALT  LAKE 
COUNTY.   (No.  2650.) 
(Supreme  Court  of  Utah.   April  80,  1914.) 
L  EnDBHOE  d  8S*)— PsEsnnPiiON— OmoiAi. 
AcnoN. 

Where  a  complaint  for  the  appointment  of 
a  receiver  for  a  buildiag  and  loan  aaeocietion 
did  not  allege  that  the  officers  of  the  asBocia- 
tion  or  the  Secretary  of  State  had  failed  to  per- 
form the  dadea  Imposed  npon  them  by  Comp. 
Laws  1907,  IS  392-402,  regulating  auch  asso- 
dationa,  it  must  be  presumed  that  the  officers 
luve  performed  their  statutory  duties. 

(Ed.  Note.— For  other  cases,  see  Bvidence, 
Cent.  Dig.  S  106;  Dec  Dig.  S  83.*! 

2.  GoBFOR&TioNs   (S  609*)  —  Dx880z.unon — 

POWEB  or  COUBTS. 

The  power  to  wind  up  thi  affairs  of  a  cor- 

e oration  and  to  dissolve  It  is  not  one  wtiich  in- 
eres  in  tbe  courts,  but  exists  only  when  con- 
ferred by  statQte. 

IBd.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  |S  2420-2423;  Dec  Dig.  S  609.*] 

8.  EvjD£NCB  (S  20*)-^uDiaiAL  Notice— Mat- 
IMS  OF  Common  Knowledge  — Buildiho 
AND  Loan  Associations. 

Tbe  court  can  take  judicial  notice  of  the 

l^eral  purpose  and  method  of  doing  business 

of  buUdinK  and  loan  association's. 

_[Ed.  Note.— For  other  cases,  see  Evidence, 

Cent.  Dig.  f  24;  Dec  Dig.  {  20.*] 


4.  Building  and  Ix)an  Associations  Q  2*)— 
Begulationb— Police  Power. 

In  view  of  the  purpose  of  building  and  loan 
asBodations  to  enable  a  large  number  of  per- 
sons who  are  without  ready  means  to  buiJd 
homes  which  are  paid  for  in  small  iDstallments, 
and  tba  benefit  to  the  community  derived  from 
such  aasociationB,  the  state  may,  linder  its  po- 
lice power,  exercise  rights  of  supervision  and 
inspection  over  such  associations  greater  than 
over  ordinary  business  aasociationB. 

[Ed.  Note.— For  other  cases,  see  Bulling  and 
Ixmn  Asaodations,  Cent.  IHg.  |  2;  Dec  Dig. 
I  2.*] 

5.  Bdilding  ANn  Loan  Absociabions  (]  42*) 

— MOBTOAGES— PaTMENI^DiSSOLUTIOH  OP 

Association. 

Wheoever  a  building  and  loan  assodatlon 

is  glared  insolvent,  its  right  to  collect  the  In- 
stalnnents  payable  by  its  members  ceases,  and 
the  mortgages  of  borrowing  members  at  once 
become  due  and  payable,  and  may  be  foreclosed. 

[Ed.  Note— For  other-  cases,  aee  Building  and 
Loan  Asaociationa,  Cent  Dig.  Sj  80,  104-107 : 
Dec  Dig.  i  42.*] 

6.  BCILDING  AND  LOAN  ASSOCIATIONS  (S  45*) 
— PlBSOLOTION— STATUTOET  RBMEDIBB. 

Tbe  remedy  given  by  Comp.  Laws  1907,  { 
400,  which  provides  that  when  a  domestic  build- 
ing and  loan  association  la,  in  the  opinion  of 
the  Secretary  of  State,  conducting  Its  affairs 
illegally,  or  ia  unsafe,  he  shall  notior  the  direc- 
tors, and  if  the  objections  be  not  immediately 
remedied,  shall  advise  the  Attorney  General, 
who  shall  take  the  necessary  steps  to  wind  up 
its  affairs,  is  exclusive,  and  the  courts  cannot 
appoint  a  receiver  to  wind  up  tbe  affairs  of  the 
association  at  the  request  of  one  or  more  of 
the  shareholders. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Cent  Dig.  f  110 ;  Dec  IMg. 
S  46.*] 

7.  CONSTTTUTIONAL    LAW    {|    328*)  —  OPEN 

CouETs  —  Dissolution  or  Building  and 

Loan  Association. 

Const  art  1,  I  11,  reaniring  the  courts 
to  be  open  to  all  alike,  does  not  prevent  the 
state  from  reserving  to  itself  the  sole  right  to 
bring  actions  for  the  dissolution  of  bnilcUng  and 
loan  asaodationB,  since  that  section  is  a  limi- 
tation, not  a  grant  of  power,  prohibiting  any  re- 
strictions upon  the  common-law  right  of  ac- 
cess to  the  court,  but  not  enlai^ng  that  t^ht 

[Ed.  Note.— For  other  easee,  see  Gonstitn- 
tional  Law.  Gent  Dig.  {|  950-963;  Dec  Dig.  | 
828.*] 

8.  Building  and  Loan  Associations  (|  4S*) 
— DasaoLUTiON- Bight  op  Action. 

Tbe  right  to  dissolve  a  corporation  and 
wind  up  its  affairs  for  any  cause  against  its 
consent  belongs  to  tbe  sovereign  state  alone, 
and,  in  the  absence  of  an  express  statute  to 
that  effect,  the  courts  have  no  power  to  dissolve 
such  corporation  at  the  instance  of  an  Individu- 
al suitor. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Cent  Dig.  H  60.  W-01: 
Dec  Dig.  %  45.  •]  »  w 

9.  Building  and  Loan  Associations  (f  40*) 
—Actions— Dissolution. 

An  action  by  a  shareholder  to  secure  tbe 
appointment  of  a  receiver  to  wind  up  the  busi- 
ness of  a  building  and  loan  association,  while 
not  teclmicailo''  an  action  to  dissolve  tbe  asso- 
ciation, bas  practically  that  effect,  and  cannot 
be  entertained  by  the  courts. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Cent.  Dig.  H  66.  fiB-91: 
Dec  Dig.  S  45.*I  •  " 
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10.  Building  and  Loan  Absociatiors  (§45*) 

— UlS80LtrTI0IT— FaILUBB  OP  STATE  OFFICES 

TO  Act. 

The  danger  tliat  a  shareholder  in  a  build- 
iaz  and  loan  aisodation  may  BuSer  irreparable 
injury  through  the  failure  of  the  Attorney  Gen- 
eral to  wind  up  the  affairs  of  the  association, 
as  required  by  Comp.  Laws  1907,  $  400,  does 
not  authorize  an  action  for  that  purpose  by  the 
«bareh<dder,  since  It  is  presumed  that  every 
officer  viU  do  his  duty,  and  If  the  duty  is  clear 
the  Attorney  General  may  be  required  by  the 
courts  to  perform  it. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Cent.  Dig.  H  66,  80-91; 
Dec  Dig.  S  45.*] 

11.  Building  and  Loan  Associationb  ({  6*) 
—Actions  by  Sjiabbholdebs. 

An  individual  shareholder  in  a  building  and 
loan  association  may  nmintain  an  action  to  pre- 
vent its  officers  from  doing  some  forbidden  act, 
or  from  continuing  a  course  of  mismanagement 
of  its  affairs,  or  to  require  the  association  to 
obey  the  statute,  or  for  tiis  purpose  of  obtain- 
ing a  judgment  against  tile  association. 

{Ed.  Note.— For  other  cases,  see  BoUding  and 
Loan  Assodations,  Gent  Dig.  S|  7-^;  Dec  Dig. 
I  6.*] 

12.  Building  and  Loan  Associations  (S  45*) 

—  Actions  roa  Dissolution  —  Statutory 
Pbovisions— Conditions  Psecedbnt. 

Before  an  action  for  the  dissolution  of  a 
building  and  loan  association  is  brought  under 
Comp.  Laws  1907,  8  400,  the  assodation  should 
be  given  an  opportunity  to  correct  any  abuses 
in  its  management,  unless  its  affairs  are  such 
that,  in  the  opinion  of  the  Secretary  of  State 
or  Attorney  General,  they  cannot  be  corrected. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Assodations,  Cent.  Dig.  H  06,  89-91; 
Dec  Dig.  g  45.*] 

13.  Building  and  Loan  Associations  ({  45*) 

—  Actions  fob  Dissolution  —  Statutobt 
Provisions— Duty  op  Attorney  Gbheral. 

Under  Comp.  Laws  1007,  %  400,  providing 
that  if  the  Secretary  of  State  is  of  the  opinion 
that  a  building  and  loan  assodation  is  violating 
the  law  or  Is  unsafe,  be  shall  advise  the  At- 
torney General,  who  must  bring  an  action  to 
dissolve  the  assodation,  if  the  Secretary  of 
State  refnses  to  perform  his  duty,  it  neverthe- 
less is  the  duty  of  the  Attorney  General  to 
bring  the  action,  if  it  is  made  to  appear  to  him 
by  any  shareholder  that  the  assodation  is 
not  complying  with  the  law. 

[Ed.  Note.— For  other  cases,  see  Building  and 
Loan  Associations,  Cent  Dig.  SS  66,  8$-91; 
Dec.  Dig.  g  45.*] 

Original  proceedings  in  the  Supreme  Court 
by  the  Union  Savings  &  Investment  Company 
for  prohibition  against  the  District  Court  of 
Salt  Lake  County,  Utah.  Writ  of  prohibl- 
tloii  issued. 

N.  V.  Jones  and  B.  J.  Stewart  both  of 
Salt  Lake  City,  for  plalntUf.  C.  S.  Patterson 
and  J.  D.  Skem,  both  of  Salt  Lake  City,  for 
defendant 


'  FRICK,  J.  The  plalntur,  an. incorporated 
building  and  loan  association  of  Utah,  com- 
menced this  proceeding  in  this  court  against 
the  district  conrt  of  Salt  Lake  county  to  pro- 
hibit that  court  from  passing  upon  an  appli- 
cation for,  and  from  appointing  a  receiver  in 
a  certain  action  commenced  against  the 
plaintiff  in  said  court 


This  proceeding  is  based  upon  the  follow- 
ing facts:  One  Albert  C.  Fisher,  as  a  mem- 
ber or  shareholder  of  the  plaintiff,  commenc- 
ed an  action  In  the  district  court  aforesaid  to 
recover  the  withdrawal  value  of  his  shares, 
stating  spedflcally  the  value  thereof*  While 
said  action  was  pending  in  said  court  a  num- 
ber of  other  shareholders  of  plaintiff  Inter- 
vened therein  for  the  purpose  of  recovering 
from  it  the  withdrawal  value  of  their  shares. 
After  said  shareholders  had  intervened  Fish- 
er dismissed  his  complaint,  and  he  Is  no  long- 
er interested  in  the  action.  The  interveners. 
In  their  complaints  in  intervention,  in  sub- 
stance alleged  that  the  affairs  of  the  plaintiff 
have  been  grossly  mismanaged;  that  it  is 
about  to  wrongfully  divert  certain  pr<H>erty 
and  assets  to  another  corporation  to  the  det- 
riment and  prejudice  of  Its  shareholders.  In- 
cluding the  interveners,  and  that  it  has  been 
guilty  of  gross  extravagance  In  paying  sala- 
ries, and  is  insolv^t  and  unable  to  further 
conduct  its  business  as  a  building  and  loan 
association.  The  interveners,  therefore, 
prayed  judgment  for  the  withdrawal  value  of 
their  shares,  and  in  their  complaints  further 
prayed  "that  an  immediate  order  be  issued 
directing  and  requiring  the  defendant  cor- 
poration [plaintiff]  to  appear  •  •  *  to 
show  cause  •  •  •  why  a  receiver 
*  *  *  should  not  be  appointed  to  take 
charge  of  the  assets  of  the  defendant  cor- 
poration and  to  wind  up  its  business,  and 
that  at  such  hearing  the  court  do  appoint 
some  suitable  and  discreet  person  to  'take 
charge  of  all  the  assets  of  said  corporation, 
to  .convert  the  same  into  money  and  under 
the  direction  of  the  court  to  distribute  the 
same  among  those  found  to  be  lawfully  en- 
titled thereto,  and  to  do  all  things  uraal. 
necessary,  and  proper  to  be  done  In  matters 
of  receivership."  The  plaintiff  appeared  in 
the  action,  and  by  demurrer  challenged  the 
sufficiency  of  the  complaints  in  intervention, 
and,  in  view  of  our  statute,  also  challenged 
the  power  of  the  district  court  to  hear  the 
application  for  the  appointment  of  a  receiver, 
or  to  appoint  one.  The  district  conrt  over- 
ruled the  demurrer,  whereupon  the  plaintiff 
Invoked  the  aid  of  this  court  upon  an  applica- 
tion duly  made,  wherein  it  asks  us  to  prohibit 
the  district  court  from  appointing  a  receiver 
for  the  purposes  prayed  for  by  the  interven- 
ers In  their  complaints. 

All  the  parties  in  Interest  appeared  in  this 
court,  and,  In  a  most  commendable  spirit  ful- 
ly submitted  the  whole  matter  of  whether, 
under  the  statute,  the  district  court  upon  the 
application  of  a  shareholder  has  the  power 
to  appoint  a  receiver  for  the  purposes  prayed 
for  by  the  interveners.  It  was  conceded  at 
the  hearing  that  those  who  are  seeking  for 
the  receiver  constitute  about  4  or  5  per  cent 
of  the  entire  number  of  shareholders  or  mem- 
bers of  the  plaintiff.  The  sole  question  which 
we  are  called  on  to  determine  in  this  proceed- 
ing is  whether,  under  our  statute,  the  district 
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court  at  tbe  Instaooe  of  a  shareholder  may, 
over  tbe  objection  of  Uie  plaintiff,  and  with- 
out its  consrat,  appoint  a  receiver  to  take 
charge  ot  its  assets,  convert  tiieiu  into  cash, 
and  distribute  them  among  its  shareholders 
and  thus  terminate  and  whid  up  Its  business 
atbiirs.  Tbe  powers  conferred  and  duties  im- 
posed on  building  and  loan  assodatlons,  do- 
mestic and  foreign,  are  found  In  Gomp.  Laws 
1907.  li  392  to  402,  induslTe.  VaAa  section 
882  building  and  loan  associations  may  be  In- 
corporated as  are  other  corporations  for  prof- 
It,  and*  except  as  otherwise  provided  in  the 
sections  Just  referred  to,  are  governed  by  tlie 
general  statute  rating  to  such  incorpora- 
tiom.  What  we  are  now  spedflcally  concern- 
ed with  are  the  provialonB  of  the  statute 
whltdi  spedally  relate  to  domestic  building 
and  loan  aasociatlfHia.  Section  397  provides 
fbMt  h^ore  datag  any  business  in  this  state 
all  fordgn  building  and  loan  associations 
must  make  out  and  file  with  the  Secretary  of 
State  a  verified  statement,  oontalnii^  the 
matters  qwdfled  in  the  statute,  and,  If  such 
statement  la  in  all  reepects  satisfactory  to 
the  Secretary  of  State,  and  is  in  compliance 
with  tbe  statute,  he  Is  required  to  ianie  a  oer- 
tlflcate  authorizing  sodi  buUdlng  and  loan 
association  to  do  bui^ess  in  ttils  state.  Sec- 
tion S98  provides  that  on  or  before  tbe  Ist 
day  of  Mardi  in  ea<di  year  evc^  building  and 
loan  association,  whether  domestic  or  foraign, 
shall  file  with  tbe  Secretary  of  State  the 
statement  required  in  secOon  897.  and  dull 
cause  a  ct^y  thereof  to  be  published  at  least 
four  times  in  scane  newspapw  published  and 
having  a  general  drcolatlon  In  this  state. 
Such  publication  must  be  completed  on  or  be- 
fore tbe  1st  day  of  May,  and  proof  of  publica- 
tion must  be  filed  with  tbe  Secretary  of 
State. 

Section  399  provides:  "If  any  domestic 
butldlng  and  loan  association  shall  refuse  to 
submit  to  examination  by  the  bank  uam- 
iner,  tbe  Secretary  of  State  shall  advise  the 
Attorney  General,  who  sball  proceed  to  wind 
up  its  affairs ;  and  if  any  foreign  association 
refuse,  the  Secretory  of  State  dtall  revoke 
ito  certificate  of  authority." 

Section  400  reads  as  follows:  "When,  In 
tbe  opinion  of  the  Secretery  of  State,  any 
such  corporation  Is  conducting  ite  business  il- 
legally, or  in  violation  of  ite  articles  of  In- 
corporation or  by-laws,  or  is  practltdng  decep- 
tion upon  Its  members  *  *  *  or  If  he  is 
satisfied  that  its  affairs  are  In  an  unsafe  con- 
dition, he  sball  notify  Its  directors  or  man- 
agers, and  If  it  shall  not  immediately  amend 
ite  course  or  put  ite  affairs  upon  a  safe  basis, 
he  shall  in  the  case  of  a  domestic  corporation 
advise  the  Attorney  General  thereof,  who 
shall  take  the  necessary  steps  to  wind  up 
ito  affairs,  and  in  the  case  of  a  foreign 
corporation  be  shall  revoke  ite  certificate  of 
authority." 

Section  401  Is  not  material  here. 

Section  402  makes  a  failure  to  comply  with 
the  provisiQUB  of  sections  897,  398,  and  890, 


supra,  a  misdemeanor,  and  punbdiable  as 
such. 

[1,2]  There  Is  no  allegation  in  the  com- 
Idainte  In  Intervention  that  the  provisions  of 
our  statutes  have  not  been  fully  compiled 
with,  and  hence  counsel  for  plaintiff  luslst 
that  we  must  Indulge  the  presumption  that 
both  the  officers  of  plaintiff  and  the  Secretary 
of  State  have  performed  the  duties  imposed 
by  statute.  Such,  in  the  absence  of  any  al- 
legation to  the  contrary,  is  no  doubt  the  law. 
It  is  contended  by  plaintiff's  counsel  that  in 
view  of  the  foregoing  statutes  the  district 
court  has  no  power  to  entertain  an  applica- 
tion made  by  a  shareholder  or  memjoer  of  tbe 
plalntlfl,  tot  the  purpose  of  winding  up  the 
affairs  of  tbe  association,  without  alleging 
that  he  &as  aptdled  to  the  Secretary  of  State 
to  ha^e  that  officer  notify  and  demand  from 
the  plaintiff  that  It  comply  with  the  requ^ 
mente  of  the  Secretary  of  State  and  with  tbe 
provisions  of  section  400.  It  is  further  con- 
tended that  In  case  the  Secretary  of  State 
shall  find  that  the  conditions  spedfled  in  seo 
flon  400  exist,  and  the  building  and  loan  aa- 
Bodation  shall  tail  to  comply  with  that  of- 
ficer's request,  it  is  bis  duty  to  forthwith  ad- 
vise the  Attorney  General  of  the  state  of 
that  fact,  and  that  it  is  then  the  duty  of  the 
Attorney  General  to  commence  an  action  to 
wind  up  the  aftalrs  of  the  i^intlff,  and  that 
the  district  court  cannot  appoint  a  receiver 
for  tlie  purposes  aforesaid  except  upon  tbe 
applicatimi  of  tbe  Attorney  GeneraL  Upon 
the  other  hand,  counsel  for  the  Interveners 
contend  that  the  remedy  provided  by  the  stat- 
ute is  not  exclusive,  and  that  any  one  or 
more  of  the  shareholders,  if  they  have  suf- 
ficient cause  therefor,  may  commence  an  ac- 
tion to  appoint  a  receiver  and  wind  up  the 
affairs  of  the  association  and  to  distribute  Ite 
assete  among  those  to  whom  they  should  be 
legally  distributed.  It  Is  settled  law  that 
the  power  to  wind  up  the  affairs  of  a  cor- 
poration and  to  dissolve  it  is  not  one  which 
inheres  in  the  courts.  It  is  therefore  con- 
tended by  plaintiff's  counsel  that  where  a 
statute  prescribes  bow  and  by  whom  an  ac- 
tion to  wind  up  the  affairs  of  a  business  cor- 
poration and  to  dissolve  It  shall  be  brought, 
sach  a  statute  is  exclusive.  We  have  no  stat' 
ute  authorizing  our  courts  to  dissolve  a  cor- 
poration without  Ite  consent ;  that  is,  without 
the  consent  of  ite  duly  authorized  officers, 
although  we  have  a  statute  authorizing  such 
to  be  done  upon  the  application  of  the  of- 
ficers of  the  corporation.  Comp.  r^aws  1907, 
§8  3601  to  3667,  inclusive.  We  also  have  a 
statute  in  case  e  corporation  has  been  dis- 
solved or  Is  insolvent,  or  has  forfeited  ite 
corporate  righte,  which  authorizes  the  court 
to  appoint  a  receiver  for  such  defunct  cor- 
poration. The  only  statute,  therefore,  that 
we  have  which  In  terms  authorizes  a  court 
to  dissolve  a  corporation  without  ite  consent, 
that  is,  to  "wind  up  ite  affairs,"  is  section 
400,  supra.  There  is  therefore,  much  force  to 
the  contention  of  plaintiff's  counsel  that  tbe 
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metliod  provided  By  the  statate,  where  one 
Is  provided,  to  dlssolTe  a  corporation  la  ex- 
clusive. 

[S]  There  are,  however,  other  cogent  rea- 
sons why  the  provisions  o<  our  statutes  re- 
latlng  to  building  and  Itmn  associations 
should  be  followed.  While-  tbe  particular 
methods  follo^red  by  the  idalntiff  In  Its  trans- 
a<^Qn8  with  Its  members  are  not  set  forth, 
yet  we  may  take  judtelal  notice  of  the  gen- 
eral purpose  of  such  associations,  and.  In 
a  general  way  at  least,  are  charged  with 
knowledge  of  their  methods  of  conducting 
business.  We,  therefore,  Judicially  know  that 
such  associations,  as  a  general  tUng,  have  a 
lai^  membership,  that  is,  a  large  number  of 
shardiolders ;  that  in  becomli^  a  sharehold- 
er the  applicant  usually  Is  required  to  pay 
only  a  very  small  amount,  and  that  by  mak- 
ing a  lai^  number  of  monthly  or  weekly  pay- 
mmta,  as  the  case  may  be,  the  member,  after 
a  series  of  years,  pays  up  his  stock;  that 
when  bis  siiares  are  thus  fully  paid  up  he 
can  draw  tlie  par  or  actual  value  thereof,  or 
he  may  borrow  from  the  association  in  ad- 
vance of  such  payments  an  amount  equal,  or 
nearly  so,  to  the  psr  value  of  his  stock ;  that 
tlie  money  is  usually  borrowed  for  the  pur^ 
pose  of  building  a  home,  which  home,  to- 
gether with  the  borrower's  stock,  may  be 
mortgaged  and  pledged  as  security  for  the 
payment  of  the  loan,  and  that  such  loans  are 
usually  paid  off  in  monthly  or  weekly  [ny- 
ments  as  aforesaid;  that  provisions  are  al- 
so usually  made  for  tbe  withdrawal  by  mem- 
bers under  certain  conditions,  and  when  this 
is  the  case  a  member  may  withdraw  and  re- 
ceive the  accrued  value  of  his  sharea  at  ttie 
time  of  such  withdrawal. 

[4]  The  general  scheme  and  purpose  of 
sudi  associations,  therefore,  Is  to  permit  per^ 
sons  without  either  ready  or  large  means  to 
obtain  snfiBcient  moneg^  to  build  homes  and  to 
pay  for  them  In  small  payments  at  stated  In- 
tervals of  time.  A  building  and  loan  associ- 
ation bon«tly,  efficiently,  and  safely  conduct- 
ed may  therefore  be  of  great  benefit  to  any 
community,  and  more  particularly  to  one 
where  there  are  a  large  number  of  wage- 
amers.  The  state,  under  its  police  power, 
nay  thiu  assert  the  right  to  exercise  some 
rights  of  inspection  and  supervi^n  over 
building  and  loan  associations,  as  well  as 
over  banks,  which  it  may  not  deem  necessary 
with  respect  to  corporations  organized  for 
profit  generally.  In  view,  therefore,  that  as 
a  general  thing  there  are  a  considerable  num- 
ber of  persons  who  are  without  mama^  or,  at 
least,  without  ready  means,  who  become  mem- 
bers of  such  associations,  and  that  th^  do  so 
for  the  purpose  of  building  moderate  and  in- 
expensive homes,  tiie  state  may  well,  ftor 
their  benefit  and  protection,  throw  some  safe- 
guards around  such  assoclatims,  and  require 
one  or  more  state  officers  to  perform  some 
special  duty  or  duties  with  r^rard  to  them. 
In  this,  like  In  a  number  of  other  states, 
therefore,  there  are  statutes  requiring  such 


asBodatlonB  to  file  with  a  certain  state  tM- 
cer  and  publish  periodical  statements  show- 
ing their  flmmclal  condition;  that  certain  of- 
ficers may  at  any  time  examine  into  th^ 
financial  affairs,  and,  If  found  in  an  unsat* 
isfactory  or  unsafe  condition,  may  require 
such  associations  to  remedy  any  defecte  and 
to  comply  with  the  statutes,  and  upon  failure 
to  do  so  a  particular  officer  named  shall  go 
into  court  and  wind  up  their  affairs  and  col- 
lect the  assets  for  tlie  use  and  bmeflt  of 
those  who  may  pertiaps  be  financially  or  oth- 
erwise nnable  to  protect  th^r  own  interests, 
which  individually  may  not  be  great 

[I]  In  this  connection  it  should  also  be  rft- 
monbered  that  the  moment  one  of  those 
building  and  loan  associations  is  declared  In- 
solvent, that  moment  Ito  right  to  collect  Ihe 
monthly  or  weekly  payments  torn  Ite  man- 
bras  ceases,  and  the  mortgages  of  tbe  bor- 
rowing members  at  once  become  due  and  pay- 
able and  may  be  foreclosed.  In  such  event 
the  eatixe  purpose  ot  the  association  fails, 
and  thus  results  in  a  dissolution  of  the  ex- 
isting contractual  relations  betwem  the  as- 
BOdatlim  and  ite  manbeis  except  for  the  pur- 
pose of  liquidating  ite  affairs.  Upon  these 
propositions,  so  far  aa  we  know,  there  is  no 
diversity  of  opinion.  See  Weir  t.  Qranlte, 
etc  Ass'n,  66  N.  J.  Sq.  284.  88  Atl.  648;  Gni^ 
ds  V.  Granite,  ete..  Ass'n,  68  Conn.  6,  36  At^ 
loss,  6L  Am.  St  Bep.  17;  Strauss  r.  Garo- 
Ihia.  etc,  Ass'n,  U7  N.  C.  808,  23  8.  E.  450, 
30  li.  R.  A.  683,  B3  Am.  St  Bep.  685;  and 
Endlidi  on  B.  ft  L.  Ass'na,  |  623.  A  numbor 
of  cases  are  dted  in  the  foregoing  cases  and 
by  Mr.  BndUch,  to  which  we  need  not  spe- 
cially refer.  To  declare  a  buildbig  and  loan 
aBso<datlon  insolvent  therefore,  usually  re- 
sulte  in  requiring  a  lai^  number  of  borrow- 
ing members  who  may  iiave  paid  but  a  small 
part  of  th^r  loans  to  forthwith  pay  the  full 
amount  of  th^  mortgages.  Such  being  the 
unavoidable  result  the  state  may  well  make 
some  8pe<dal  ^fort  for  the  purpose  of  induc- 
ing building  and  loan  associations  to  conduct 
their  business  prudently,  h<mestty,  and  safe- 
ly; that  in  case  such  Is  not  done  some  offldal 
with  authori^  to  investigate  their  afltalrs 
may  detect  any  wrongdoing,  and  may  thus 
require  speedy  action  on  the  part  of  the  aa> 
sedation  to  correct  each  wrongs,  and  again 
place  ito  business  affairs  upon  a  safe  basts; 
that  if  this  cannot  be  dcme,  then  that  such 
offlcera  go  into  the  proper  court  and  wind  up 
the  affairs  of  tbe  corporatton  and  distribute 
ite  assete  among  tte  members  and  other  cred< 
itor^  if  it  has  any,  and  finally  to  prevent 
needless  and  expensive  litigation  <m  the  part 
of  perhaps  only  one  or  a  small  number  of 
dlssatlsfled  nonborrowlng  shareholders  to  the 
detriment  of  a  much  larger  number  of  bor^ 
rowing  members  whose  Int^esto  should  not 
be  jeopardized  by  unnecessary  litlgatl<m.  It 
requires  no  argument  to  demonstrate  that 
such  protection  on  the  part  of  the  stete  must 
result  in  adding  both  confidence  in  and  sta- 
bility to  such  associations.    In  one  senssi, 
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therefore,  a  large  portion  of  the  public  may 
be  both  interested  aod  beuedteU  either  direct- 
ly or  indirectly  by  the  protection  that  the 
btate  atfurds. 

It]  While  the  cases  upon  the  proposition  of 
whether  the  right  to  bring  au  action  for  the 
purpose  of  winding  up  the  affairs  of  the  aa- 
sociatloD  under  a  statute  Uiie  ours  is  exclu- 
sively vested  In  the  Attorney  General  are  uot 
numerous,  yet  there  are  at  least  two  that  are 
■qnareiy  in  point,  and  In  wldch  it  is  held 
that  for  the  reasons  we  have  given,  'and  per- 
baps  others,  the  right  to  bring  an  action  for 
the  purpose  aforesaid,  in  the  first  instance  at 
least,  is  exclusively  vested  In  the  official 
named  in  the  statute.  See  Ulmer  v.  Loan  & 
Bldg.  Ass'n.  93  Me.  302.  45  AU.  Z'Z;  HunUng- 
ton.  etc,  AsB'n,  v.  Fulk,  158  Ind.  113,  63  N.  E. 
123.  The  doctrine  Is  also  recognized,  under 
a  stHuewhat  different  statute  in  Falls  v. 
Building  &  Loan  Ass'n,  105  Tenn.  18,  58  S. 
W.  326.  The  same  is  true  In  Illinois.  The 
precise  question  was,  however,  not  passed  on 
by  the  court  of  that  state.  See  Broadwell  v. 
Homestead  Ass'n,  161  111.  327,  43  N.  E.  1067, 
and  Illinois,  etc.,  Ass'n,  v.  People,  173  111.  638, 
fiO  N.  E.  1007.  In  all  of  the  foregolug  cases, 
except  those  frooa  Maine  and  Indiana,  it  is  In 
effect  held  that  the  association  may  waive  the 
right  and  may  consent  to  have  a  receiver  ap- 
pointed in  an  action  commenced  by  a  share- 
holder. That  Questitm  was  neither  presented 
nor  conddered  in  either  the  Maine  or  Indi- 
ana cases.  Counsel  for  the  interveners  frank- 
ly conceded  at  the  hearing  that  they  were  un- 
able to  find  any  cases  in  which  the  question 
was  squarely  presented,  and  in  which  the 
ruling  in  the  Maine  and  Indiana  cases  were 
disapproved,  nor  have  we  been  unable  to  find 
any.  There  are  some  cases  cited  by  counsel 
for  the  interveners,  however,  where  such  ac- 
tions were  brought  hy  a  shareholder,  or  a 
number  of  them,  but  the  question  now  under 
consideration  was  neither  presented  nor  de- 
cided In  those  cases.  Indeed,  in  People  v. 
Lowe,  117  N.  T.  175,  22  N.  ET.  1016,  which  Is 
one  of  the  cases  cited,  the  Justices  of  the 
New  York  Court  of  Appeals  were  divided, 
and  for  that  reason  the  question  was  left  uu- 
decided.  What  authority  there  Is  upon  the 
point  raised  by  plalntifr's  demurrer  is  there- 
tore  against  tbe  contention  of  the  Interven- 
es. 

[7]  But  It  Is  contended  that  under  article 
1,  i  11,  of  our  Constitution  the  courts  must 
always  be  open  to  all  alike.  It  is  now  too 
well  settled  to  require  further  elucidation 
that  state  Constitutions  are  not  intended  as 
grants  but  merely  as  limitations  of  powers. 
What  Is  said,  therefore,  in  the  section  Just 
referred  to  about  courts  having  to  be  open  to 
all  Is  merely  a  reiteration  of  the  pre-existing 
common-law  right  with  a  limitation  prevent- 
ing tbe  Legislature  from  In  any  way  Impair- 
ing or  curtailing  that  right  It  was  not  in- 
tended, by  adopting  that  and  similar  sections 
usually  found  In  Coustltntions,  to  change  the 
iaw  wltb  respect  to  certain  rights  which  are 
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vested  in  the  state,  which  alone  can  exercise 
sovereign  powers.  For  Instance,  an  lodivid- 
ual  may  uot  sustain  an  action  and  assail  the 
right  of  a  corporation,  which  is  a  creature  of 
the  state,  to  continue  its  business,  althougli 
such  corporation  may  transcend  Its  corporate 
powers  or  rights.  Such  matters  are  still  left 
in  the  imnds  of  the  sovereigu  state  to  be 
dealt  with  as  may  seem  best  to  it,  and  the 
state  may  not  be  interfered  with  by  any  dis- 
satisfied stockholder  except  to  arrest  or  pre- 
vent a  wrong  done  or  contemplated  by  the 
corporation  in  the  courts. 

[t]  The  right  to  dissolve  a  corporation  and 
wind  up  its  affairs  for  any  cause  against  its 
consent  belongs  to  the  sovereign  state  alone, 
and  in  the  absence  of  an  express  statute  to 
that  effect  the  courts  have  no  power  to  bring 
about  that  result  at  the  Instance  of  an  Indi- 
vidual suitor. 

[8]  To  dissolve  the  plaintiff  corporation  la 
precisely  what  the  Interveners  are  attempt- 
ing to  do  in  the  action  pending  in  the  dis- 
trict court  It  is  true  that  In  attempting  to 
meet  that  contention  counsel  for  the  inter- 
veners Insisted  at  the  hearing  that  to  appoint 
a  receiver  to  wind  up  the  affairs  of  the  cor- 
poration does  not  necessarily  dissolve  it.  Let 
it  be  conceded  that  technically  this  conten- 
tion may  ordinarily  be  true,  yet  where  a  cor- 
poration like  a  building  and  loan  association 
has  no  capital  except  such  as  Is  derived  from 
its  members,  and  where  all  of  its  affairs  must 
necessarily  cease  and  Its  membership  neces- 
sarily be  released  from  all  of  their  obliga- 
tions to  the  association,  and  thus  logically 
must  also  cease  to  continue  as  members  ex- 
cept for  the  purimses  of  liquidation,  the  re- 
sult of  appointing  a  receiver  for  the  purposes 
prayed  for  by  tbe  interveners  is  manifestly 
nothing  short  of  a  complete  dissolution  of 
tbe  corporation.  It  is  useless,  therefore,  to 
seek  to  disguise  the  fact  by  the  mere  use  of 
words.  It  may  be  conceded  that  if  the  facts 
stated  in  the  complaints  of  the  interveners 
are  found  to  be  true,  then  there  can  be  but 
one  ultimate  result,  and  that  is  the  winding 
up  of  the  affairs  of  the  plaintiff  association, 
and  the  distribution  of  its  assets  among  Its 
members  and  other  creditors,  If  there  are 
any  such.  But  the  question  we  must  decide 
cannot  be  controlled,  not  even  iufiuenced,  by 
what  the  ultimate  result  respecting  plalntiefs 
continuing  in  business  must  or  may  be.  The 
question  la  a  much  broader  one.  The  ques- 
tion we  must  decide  is  whether  every  dissat- 
isfied sliarehotder  may  go  Into  a  ccurt  at  any 
time  and  ask  that  court  to  wind  up  the  af- 
fairs of  a  building  and  loan  association  so 
that  be  may  at  once,  or  as  soon  as  the  busi- 
ness aifairs  of  the  association  can  be  wound 
up,  obtain  tbe  withdrawal  value  of  his  shares, 
and  in  so  doing  arrest  and  frustrate  the  en- 
tire scheme  and  purpose  of  the  association 
and,  as  we  have  seen,  dissolve  all  of  the  ex- 
isting contractual  relations  between  the  asso- 
ciation and  Its  members  except  for  the  pur- 
pose   Uqnldatlibi,  without  giving  the  associ- 
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ation  the  opportunity  contemplated  by  tlie 
statute  to  correct  any  evils  or  wrongs  that 
may  exist  la  managing  Its  affairs,  if  this 
may  be  done,  then  any  shareholder  may  jeop- 
ardize the  welfare  of  the  association  and 
Its  members  at  any  time  and  without  ade- 
quate cause.  We  cannot  escape  the  responsi- 
bility of  determining  the  meaning  of  the  stat- 
ute, and  whether  it  is  Intended  to  protect  the 
rights  of  all  such  associations  and  their  mem- 
bers rather  than,  without  complying  with  the 
statute,  to  Tindicate  the  alleged  rights  of  a 
few  members  of  but  one  association. 

[10]  Nor  is  the  contention  sound  that  the 
shareholder  may  suffer  Irreparable  injury  be- 
cause the  Attorney  General,  or  some  other 
state  officer,  may  refuse  to  act,  or  may  act 
tardily.  We  must  presume  that  every  officer 
wiU  do  his  duty.  Moreover,  where  t^ie  duty 
is  dear  and  the  right  is  equally  so,  the  courts 
can,  without  any  delay  whatever,  require  any 
officer  to  act.  Again,  there  Is  nothing  In  the 
statute  which  prevents  any  stiareholder,  or 
any  number  of  them,  from  joining  hands 
with  the  Attorney  General  and  assisting  him 
In  any  way,  even  in  the  conduct  of  an  action 
once  pending.  The  only  purpose  of  the  stat- 
ute is  to  prevent  hasty  and  iU-^nsidered  ac- 
tion in  the  courts  by  a  party  without  giving 
the  association  any  opportunity  whatever  to 
first  correct  any  wrongs  that  may  exist  In  its 
management  or  business  affairs,  and  which, 
if  corrected,  may  be  for  the  best  interests  of 
a  great  majority  of  the  shareholders  without 
injury  or  prejudice  to  any.  This  is  clearly 
pointed  out  in  the  Illinois  cases  to  which  we 
have  referred.  Further,  we  think  any  share- 
holder may  at  any  time  call  the  attention  of 
the  Secretary  of  State  to  any  wrongs  that 
are  being  perpetrated,  or  are  at>out  to  1)6,  or 
are  in  contemplation  by  any  building  and 
loan  association  which  do  or  may  affect  tats 
rights  or  interests. 

[11]  We  are  also  of  the  opinion,  and  so 
hold,  that  where  the  purpose  of  the  action  Is 
not  to  wind  up  the  affairs,  but  is  merely  to 
prevent  it  from  doing  some  forbidden  act,  or 
from  continuing  the  mismanagement  of  its 
affairs,  or  to  require  it  to  follow  the  provi- 
sions of  the  statute  and  cognate  matters,  or 
for  the  purpose  of  obtaining  a  judgment 
against  the  association,  and,  in  short,  any  of- 
fensive or  prohibitive  action  which  is  not  in- 
tended to  destroy  the  existence  of  the  associ- 
ation, such  action  may  be  brought  by  any 
Bharfjiolder  at  any  time  in  any  court  of  com- 
petrat  jurisdiction.  Where,  however,  as  here, 
the  manifest  purpose,  and  the  only  possible 
result,  of  the  action  is  to  wind  up  all  of  the 
business  affairs  of  the  association,  and  the 
effect  is  necessarily  to  dissolve  its  corporate 
existence,  the  action  should  be  commenced  by 
the  Attorney  General  as  pointed  out  In  the 
statute. 

[12]  We  further  hold  that  before  such  ac- 
tion is  brought  the  association  should  be  giv- 
en an  opportunity  to  placQ  Its  business  af- 


fairs upon  a  safe  basts,  to  correct  any  abuses 
In  its  management,  and  In  all  things  comply 
with  the  law,  unless,  in  the  opinion  of  the 
Secretary  of  State  and  the  Attorney  General, 
the  buslhess  affairs  are  such  that  they  can- 
not be  remedied  or  corrected.  If  such  should 
be  the  case,  it  would  be  useless  to  require 
from  the  association,  and  to  give  it  time  to 
do,  that  which  was  manifestly  impossible. 
The  facta  in  that  regard,  however,  could  eas- 
ily be  alleged  by  the  Attorney  General,  and 
the  court  could  permit  the  action  to  proceed, 
although  no  time  or  opportunity  liad  been 
given  the  association  to  correct  the  evils  ttiat 
It  is  clear  It  could  not  correct 

[13]  We  are  also  of  the  opinion  that  in 
case  the  Secretary  of  State  fails  or  refuses  to 
comply  with  the  provisions  of  the  statute  it 
nevertheless  la  the  duty  of  the  Attorney  Gen- 
eral to  bring  an  action  as  herein  stated  when 
it  is  made  to  appear  to  him  by  any  share- 
holder that  any  building  and  loan  associa- 
tion has  foiled  or  refused,  and  continues  to 
fail  or  refuse,  to  comply  with  any  of  the  pro- 
visions of  the  statutes  to  which  reference 
lias  been  made  herein.  We  think  such  a 
course  Is  contemplated  by  the  statute  for  the 
reason  that  any  other  course  would  permit 
the  Secretary  of  State  to  prevent  an  action 
against  any  such  association. 

We  are  of  the  opinion  that  a  peremptory 
writ  as  prayed  for  by  the  plaintiff  afaottld  la-, 
sue.   Such  is  the  order. 

McCARTT,  O.  J.,  and  STRAUP.  J.,  con- 
cur. 

"  {44  Utah.  386) 

In  re  GRANT.    (No.  2621.) 
(Supreme  Court  of  Utah,   April  24,  1914.) 

1.  Intoxicating  Liquohs  (S  108*)— License 
—Revocation — AppeaIt— Stat. 

A  judgment  revoking  a  liquor  license  beiag 
Belf-ezecuuQg,  an  appeal  therefrom  does  not 
suspend  it,  or  stay  its  force,  at  least  where 
a  supersedeas  bond  ie  not  given  under  Cotnp. 
Laws  1907,  §  3314. 

[Ed.  Note.— For  other  cases,  see  Intozicatinc 
Liquors,  Cent  Dig.  H  116-118;  DigTl 
108.*] 

2.  Intoxicating  iJiqiroBB  ($  108')— Licenses 

— ItEVOOATION— ApPEAT-. 

The  power  of  the  district  court  under  Laws 
1011,  c.  106,  f  10,  to  revoke  Uguor  licenses  in 
cities  of  the  nrst  and  second  claBsea,  as  is  its 
power  under  section  3  to  order  their  issuance 
therein,  is  administrative,  so  that,  in  the  ab- 
sPDce  of  provisiot)  in  the  statute  therefor,  ap- 
peal does  not  lie  from  Its  order,  ruling,  or  indg- 
meat  revokiug  a  license. 

[Ed.  Note^For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  H  116-118;  Dee.  DigTl 
108.*] 

Original  contempt  proceedings  agalfist  B. 

F.  Grant  Dismissed. 

On  March  6,  1914,  a  citation  was  issued  by 
this  court  to  B.  F.  Grant,  chief  of  police  of 
Salt  Lake  City,  to  show  cause,  If  any  he  has. 
why  he  should  not  be  punished  for  contempt 
for  an  alleged  interference  by  him  with  a 
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certain  cause  pending  in  tbla  court  on  ap- 
I>eal  from  the  district  court  of  Salt  t.ake 
coanty,  entitled  "In  the  Matter  of  Revoca- 
tion of  Retail  Liquor  Dealer's  License  Is- 
sued to  E.  W.  Allen  for  Use  at  Basement  of 
180  South  Main  Street,  Salt  Lake  City, 
Utah."  The  hffldarlt  upon  which  the  cita- 
tion was  issued,  among  other  things,  recites: 
"That  on  the  let  day  of  April,  1913,  by  order 
of  the  district  court  •  •  •  a  retail  liq- 
uor license  was  Issued  to  affiant  (K  W.  Al- 
len) ;  that  on  the  15th  day  of  January,  1914, 
Hon.  B.r.  Grant,  chief  of  poUce  of  Salt  Lake 
City,  Utah,  on  behalf  of  himself,  petitioned  to 
the  court  for  a  revocation  of  said  license,  a 
copy  of  which  petition  Is  hereto  attached 
and  made  a  part  of  this  affldavit  *  •  * 
On  the  28th  day  of  January,  1914,  affiant 
duly  filed  his  answer  to  said  petition,  a  copy 
<ti  which  amwer  is  hereto  attached  and  made 

a  part  of  this  affidavit  That  on  the  

day  of  February,  1914,  the  issues  wexe  duly 
tried  by  the  said  district  court,  and  on  the 
17tb  day  of  February,  1914,  the  court  made 
Its  findings  of  fact  and  concLuatons  of  law 
and  jndgmcnt,  a  ooi^  of  which  Is  hereto  a^ 
tadied  and  made  a  part  of  this  affidavit"  It 
is  further  recited  that  after  an  appeal  to 
tills  court  was  taken  and  perfected,  and  an 
aiveal  bond  filed  with  the  clerk  as  provided 
by  law,  the  licensee  "en  Saturday,  February 
28,  m.4,  between  the  hours  ot  7  o'clock  a.  m. 
and  12  o'clock  .p.  m.,  proceeded  to  sell  and 
did  sell  intoxicating  liquors  under  said  ii- 
cense  aforesaid  at  the  place  designated; 

*  •  •  that  thereupon  •  •  •  B.  F. 
Grant,  chief  of  police  ot  Salt  lAke  City, 
rtah,  in  violation  of  the  rights  of  affiant  and 
fat  violation  of  the  stay  bond  filed  as  aftire- 
said.  •  *  *  Interfered  and  arrested  and 
caused  to  be  Imprisoned  the  enqiloyte  of 
affiant  [naming  them]  for  alleged  violations 
of  the  liquor  law,  by  reason  of  the  revoca- 
tion of  said  Hqnor  license,  and  upon  the 
ground  that  affiant's  license  to^sell  liquor  at 
retail  bad  be^  revoked  as  aforesaid." 

The  findings  of  fact  made  by  the  conrt  in 
the  proceedings  had  on  this  petition  for  rev- 
ocation of  the  liquor  license  mentioned  and 
the  answer  filed  thereto  are  vrlthln  and  re- 
sponsive to  the  issues,  and,  so  far  as  material 
here,  are  as  follows:  That  a  retail  liquor 
license  was  duly  Issued  to  E.  W.  Allen  "for 
use  at  basement  of  180  South  Main  street 

*  *  *  That  a  retail  liquor  business  has 
been  conducted,  engaged  in,  and  carried  on 
by  said  B.  W.  Allen  at  the  premises  desig- 
nated •  •  •  under  the  name  of  'Portola 
Caf6,'  from  and  since  April  1,  1913,  to  and 
Including  the  15th  day  of  January,  1914. 

*  •  •  That  said  licensee,  B.  W.  Allen,  on 
each  and  every  day,  except  Sundays,  from 
September  1,  1913.  up  to  January  15,  1914, 
had  willfully  failed  and  neglected  to  close 
said  licensed  premises  at  the  hour  of  12 
o'clock,  midnight  end  he  has  willfully  and 
unlawfully  permitted  said  place  of  bnslneBs 


to  remain  open  to  the  public,  and  allowed 
and  permitted  patrons  of  said  place  to  re- 
main In  and  upon  said  premises,  after  the 
hour  of  12  o'clock,  midnight,  of  each  and  er-. 
ery  day  aforesaid,  and  to  be  and  remain  in 
and  upon  said  premises  between  the  hours 
of  12  o'clock  midnight  aud  6  o'clock  a.  m. 
of  said  days,  contrary  to  the  provisions  of 
chapter  106,  Laws  of  Utah  1911.  *  •  • 
That  said  licensee,  E,  W.  Allen,  on  each  and 
every  day  (aforesaid)  except  Sunday,  •  •  • 
has  willfully  and  unlawfully  allowed  and 
permitted  certain  forms  of  amusement  com- 
monly known  as  cabaret  show,  including 
singing,  dancing,  piano  and  violin  playing, 
in  and  upon  said  premises  licensed  for  the 
sale  of  intoxicating  liquors  at  retail,  con- 
trary," etc.  "That  said  licensee  •  *  • 
from  September  1,  1913,  to  January  15,  1014, 
has  willfully  and  unlawfully  permitted  and 
allowed  a  certain  female  to  act  as  cashier  of 
said  retail  liquor  business  conducted  upon 
the  premises  aforesaid,  and  has  allowed  said 
f«nale  to  remain  In  and  upon  said  premises 
at  all  times  whm  the  same  was  open  to  the 
public,  and  to  be  and  remain  In  the  room 
where  Intoxicating  liquors  are  sold  at  re- 
tall  and  served  to  patrons  ot  said  place,  con- 
trary to  chapter  106,  Laws  ot  Utah  1911. 
That  said  licensee,  B.  W.  Allen,  from  Sep-, 
tember  1,  1913,  to  January  15,  1914,  had 
willfully  and  unlawfully  pennltted  and  al- 
lowed said  licensed  premises  wherein  said 
retail  liquor  business  was  carried  on  *  *  * 
to  he  frequented  and  resorted  to  by  lewd 
and  disorderly  women  and  intoxicated  per- 
sons, and  has  *  *  •  permitted  and  al- 
lowed said  pranlses  to  be  and  become  a  te- 
sort  for  lewd  women,  prostitutes,  and  Intox- 
icated persons,  contrary,"  etc.  "That  the  ob- 
taining ot  a  restaurant  license  as  aforesaid, 
and  in  tiie  operatti^  ot  said  licensed  prem- 
ises under  the  name  of  'Portola  Gat6,'  Is  a 
sham  and  subterfuge  carried  on  and  practiced 
by  said  licensee  tor  the  purpose  of  evading  tbe 
provisions  of  the  law  wherein  women  are 
prohibited  from  entering  premises  licensed 
for  the  sale  of  intoxicating  liquors  at  retail. 
Xfrohlblting  the  use  of  tables,  chairs,  and 
benches  In  such  licensed  premises,  prohibit- 
ing music,  entertainment,  or  any  form  of 
amusement  or  the  dispensing  of  free  lunch, 
or  lunch  for  which  money  is  paid,  In  the 
room  where  a  retail  liquor  business  la  car- 
ried on.'' 

As  a  conclusion  of  law  the  court  held  that 
the  license  of  E.  W.  Allen  "should  be  revok- 
ed and  canceled."  A  decree  was  entered, 
which,  among  other  things,  recites  "that  the 
retail  liquor  dealer's  license  heretofore  Is- 
sued •  •  •  to  E.  W.  Allen  for  use  at 
basement  of  180  South  Main  street  etc.,  for 
a  period  of  one  year  commencing  April  1, 
1913,  •  •  •  Is  hereby  canceled  and  re- 
voked, which  said  order  of  rerocaUou  shall 
be  effective  at  12  o'clock,  midnight  Saturday, 
February  7,  A.  D.  1914." 
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Section  25  of  chapter  106,  Laws  Utah  1911, 
among  other  things,  provides  that  In  cities 
of  the  first  and  second  class  "it  shall  be  law- 
ful, unless  otherwise  provided  by  ordinance 
In  such  cities,  for  such  places  of  business 
(retail  liquor  busings)  to  remain  open  be- 
tween the  hours  of  6  o'clock  a.  m.  and  12 
o'clock,  midnight,  and  It  shall  be  unlawful 
for  any  such  licensee  to  sell,  barter,  give 
away  or  otherwise  furnish  Intoxicating  liq- 
nora  within  the  hours  during  which  the  place 
of  business  of  such  licensee  is  herein  re* 
quired  to  be  closed." 

Section  26  provides  that  "it  shall  be  un- 
lawful for  any  licensed  retail  piquor]  dealer 
by  himself,  agent  or  servant,  to  permit  any 
one  to  remain  In  the  saloon  after  the  hour 
of  closlni^  as  provided  In  the  preceding  sec- 
tion, bnt  at  the  time  when  such  saloon  should 
be  dosed,  he  aball  require  all  persons  to  at 
once  vacate  the  premises  and  see  that  the 
doors  are  securely  closed  and  locked." 

Section  28  provides,  in  part,  as  follows: 
<*The  licensed  premises  shall  be  conducted  in 
a  quiet,  Orderly  manner;  there  shall  be  no 
gambling,  «  •  •  nor  any  music,  phono- 
graph, or  other  fbrm  of  amaaemeut  or  en- 
tertainment, or  free  lunch,  nor  lunch  for 
which  money  Is  paid,  in  the  room  where  said 
business  Is  carried  on;  *  *  *  no  female 
shall  be  employed  in  the  place;  no  woman, 
mtaor,  drunkard  or  intoxicated  person  shall 
be  allowed  in  the  room;  there  shall  be  no 
chairs,  benches,  nor  any  other  furniture  in 
the  room,  except  behind  the  bar,  and  only 
such  behind  the  bar  as  is  neeesanrr  for  the 
attendants." 

Section  29,  among  other  things,  provides: 
"It  shall  be  unlawful  for  any  dealer  in  in- 
toxicating liquors  •  •  *  to  permit  the 
room  wherein  he  is  licensed  to  sell  liquor  to 
be  in  any  way  connected  vrith  any  room 
wherein  or  connected  with  which  any  pros- 
titution, *  •  •  or  wherein  any  prosti- 
tutes are  permitted  to  visit  for  any  purpose, 
or  wherein  any  women  are  permitted  for  any 
unlawful  purpose." 

J.  J.  Whitaker,  of  Bolt  Lake  City,  forplalur 
CUT.  H.  J.  Dinlnny,  Aaron  Meyers,  and  W. 
H.  FoUand,  all  of  Salt  Lake  City,  for  de- 
fendant. 

McCAKTY,  O.  J.  (after  stating  the  facts  as 
above).  [1]  Counsel  for  petitioner,  B.  W. 
Allen,  concede  at  the  threshold  of  their  dis- 
cussion of  the  case  that  'it  was  for  the 
Legislature  to  say  that  In  small  communities 
the  city  council  have  the  right  to  grant  and 
revoke  license  without  appeal,"  and  that  "It 
was  especially  their  right  that  where  In 
great  communities,  when  large  establish- 
ments are  built  up  under  a  liquor  license, 
that  district  courts  grant,  and  upon  a  trial 
and  judgment,  have  the  power  to  revoke." 
The  important  question,  therefore,  is:  Does 
the  apjpeal  suspend,  or,  more  correctly  speuk- 


ing,  temporarUy  vacate,  the  Jndgment  of  the 
district  court,  and  operate  as  a  bar  to  the 
prosecution  of  the  licensee,  his  agents  and 
employes,  for  the  selling  of  liquors  during 
the  pendency  of  the  aroeal?  The  great 
weight  of  authority  aeema  to  be  that  where, 
as  in  the  case  at  bar,  the  Jndgment  is  self- 
executing,  and  no  act  of  a  ministerial  offi- 
cer Is  necessary  to  make.  It  effectiTe,  an  ap- 
peal does  not  suspend  or  otherwise  stay  the 
force  and  effect  of  the  Judgment 

In  20  Bncy.  PL  &  Pr.  1244,  it  la  s^:  **Un- 
der  the  atatates  regidatlng  the  filing  of  su- 
persedefts  bonds.  It  la  held  that  as  a  super- 
sedeas has  the  effect  of  merely  staying  pro- 
ceedings, without  destroying  the  force  and 
effect  of  the  judgment,  and  leaves  the  pro- 
ceedings in  the  condition  in  whlcb  it  finds 
tliem,  and  as  a  s^-exeenting  Judgment  re- 
quires no  proceedhig  for  its  enfoteeaent. 
there  is  nothing  upon  which  a  stay  bond 
can  operate  in  the  case  of  sndi  a  Jodgmmt" 

In  Elliott,  App.  Pro.  I  392,  It  is  said: 
"Whwe  a  Judgment  or  decree  executes  It- 
selt  that  is,  where  no  act  of  a  ministerial 
officer  is  necessary  to  put  it  into  effect,  the 
supersedeas  does  not  alter  the  state  of  things 
created  by  the  judgmmt  from  which  the 
appeal  Is  prosecuted.  Olils  doctrine  Is  strik- 
ingly Illustrated  by  the  case  wherein  it  was 
held  that  d  jndgment  suspending  an  attorney 
from  practice  executes  itself,  except  as  to 
costs,  and  the  granting  of  a  supersedeas  only 
suspends  the  right  to  enforce  collection  of 
costs,  and  does  not  allow  the  attorney  to 
practice  pending  the  appeaL"  Citing  Walls 
T.  Palmer,  64  Ind.  493. 

The  dted  case  involved  the  question  of 
whether  an  attorney,  who  had  been  disbarred 
and  his  license  revoked'by  the  circuit  court, 
was  entitled  to  practl(»  his  profession  dur- 
ing the  time  the  cause  was  pending  ou  ap- 
peal in  the  Supreme  Court  In  the  course  of 
the  opinion  the  court  said:  "But  it  is  urged 
that  the  appeal  and  Supersedeas,  •  *  * 
by  staying  the  judgment  of  suspension,  has 
the  effect  of  restoring  the  petitioner  to  bis 
rights  as  an  attorney  and  counselor  during 
the  pendraicy  of  the  appeal.  •  •  •  To 
give  them  that  effect,  and  grant  the  prayer 
of  the  petitioner,  would  be  to  reverse  the 
Judgment  of  the  suspension  by  a  writ  of 
mandate  before  the  appeal  is  judicially  de- 
cided. The  effect  of  the  appeal  and  super- 
sedeas  is  to  stay  the  judgment  of  suspension 
as  it  is,  and  prevent  further  proceedings 
against  the  petittouer.  It  does  not  reverse^ 
suspend,  or  supersede  the  force  of  the  judg- 
ment That  remains  in  all  respects  the  same. 
The  Judgment  itself  requires  no  further  ex- 
ecution than  its  own  terms;  It  executes  it- 
self, except  as  to  the  collection  of  costs, 
which  is  stayed  by  the  appeal  and  super- 
sedeas." 

In  Black  on  Intoxicating  Liquors,  |  19Q, 
the  author  says:  "The  revocation  of  a  li- 
cense under  due  ^oceedlngs,  absolutely  ex- 
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tlngnlslies  the  license ;  and  certiorari  taken 
to  such  action  Is  no  bar  to  a  prosecution  for 
sales  made  either  during  the  pendency  ot 
the  writ,  or  of  an  appeal  from  a  Jadgment 
affinnlng  the  action  of  the  board."  IWooUoi 
A  niomton,  Intox.  LIq.  |  466. 

Padgett  V.  Stat^  03  Ind.  396,  is  a  case  in 
which  the  board  of  commissioners  denied 
Padsett  a  license  to  aem  Uquor.  He  pros- 
ecnted  an  aNieal  to  the  district  court,  and 
soceeeded  in  obtaining  Judgment  that  he  was 
a  fit  person  to  recelre  a  license.  The  re- 
DMHutrators  appealed  from  the  Judgment  of 
the  drcnit  court,  and  filed  the  proper  ap- 
peal bond.  It  was  there  contended,  as  In  the 
case  at  bar,  that  the  Judgment  was  Ineffec- 
tire  and  inoperatlTe  daring  the  pendency  of 
the  ai^KBl.  The  court  said:*  "The  statute 
*  *  *  provides  that,  'when  an  appeal  Is 
taken  during  the  term  at  which  Judgment  la 
rendered,  it  shall  operate  as  a  stay  of  all 
further  proceedings,'  and  if  the  act  of  taking 
out  a  license  is  a  proceeding  on  the  Judgment, 
then  the  appeal  stayed  the  appellant  from 
obtaining  the  license.  We  do  not  r^rd  the 
issuing  of  the  license  as  a  proceeding  on  the 
Judgment  within  the  meaning  of  the  statute. 
One  reason  for  this  conclusion  is  that  the 
Judgment  is  self-executing.  The  entry  of  the 
Judgmrat  entitles  the  applicant  to  his  li- 
cense without  any  other  proceedings  on  the 
Judgment  •  *  *  There  is,  indeed,  no  pro- 
rislon  for  enforcing  obedience  to  the  Judg- 
ment by  process,  and  none  is  needed,  for  the 
Judgment  enforces  Itself.  «  «  •  There  Is 
no  necessity  for  any  process;  there  is  no 
property  to  be  seized  by  it ;  no  wrongdoer  is 
to  be  ejected  from  an  office,  or  from  property, 
or  anything  of  that  kind;  all  that  can  pos- 
sibly be  accomplished  is  effected  by  the  Judg- 
ment itself." 

This  question  was  involved  in  the  case  of 
Neuman  v.  State,  76  Wis.  112,  45  N.  W.  SO. 
In  the  course  of  the  opinion  the  court  says: 
"Bie  more  serious  question  is  whether  the 
pendency  of  the  writ  of  certiorari,  and  the 
subsequent  appeal  from  the  Judgment  there- 
on to  this  court,  operated  as  a  bar  to  the 
prosecution  of  Neuman  for  selling  during 
the  time  which  would  have  been  Justified  by 
the  license,  had  it  not  been  so  revoked,"  The 
court,  after  discussing  the  question,  says: 
"It  follows,  from  what  has  been  said,  that 
neither  the  pendency  of  the  certiorari,  nor 
the  appeal  from  the  Judgment  affirming  the 
order  of  the  village  board,  and  quashing  the 
writ,  operated  as  a  bar  to  the  prosecution 
for  the  several  offenses  of  which  Neuman 
was  convicted  in  this  action." 

The  authorities  seem  to  quite  uniformly 
hold  that  in  the  granting  and  refusing  of 
licenses  to  sell  liquors  much  is  left  to  the 
discretion  of  the  court  or  board  charged 
with  that  duty,  and  In  most  Jurisdictions  the 
law  does  not  require  the  same  strictness  as 
to  proof  and  procedure  that  obtains  In  ac- 
tions or  special  proceedings  generally.  The 


object  being  the  revocation  of  a  privilege 
rather  than  punishment,  the  authority  or 
tribunal  vested  with  this- power  "are  not  re- 
quired to  take  the  formal  proceedings  essen- 
tial to  form  a  basis  of  a  Judicial  decision 
affecting  liberty,  or  property,"  but  the  pro- 
ceedings may  be  summa^.  Black,  Intox. 
Llq.  I  194. 

Section  10.  c.  106,  LaVra  Utah  1911,  among 
other  things,  provides:  "The  district  courts 
of  the  sevwal  counties  in  which  cities  of  the 
first  and  second  class  may  be  dtuated,  dty 
councils  of  cities  of  the  third  class,  board  of 
trustees  or  board  of  county  commissioner^ 
for  Violation  of  any  of  the  provisions  of  this 
act  or  any  ordinance,  or  for  any  other  ffood 
cause,  *  *  •  may  revoke  a  license  grant- 
ed within  the  dty,  town  or  county,  as  the 
case  may  be.  For  the  purpose  of  carrying 
out  the  provisions  of  this  section,  the  district 
court,  city  council,  board  of  trustees  or  board 
of  county  commissioners,  as  the  case  may  be, 
shall  have  power  to  issue  or  cause  to  be  Is- 
sued subpcenas  and  to  compel  the  attendance 
of  witness  and  to  administer  outbis.  *  •  * 
The  district  courts  of  the  several  counties 
wherein  are  situated  cities  of  the  first  and 
second  class  shall  make  and  enforce  rules  of 
procedure  and  practice  upon  application  for 
license,  hearing  of  protests  upon  applications, 
and  the  revocation  of  licenses  so  that  such 
matters  may  be  speedUy  tried  and  deter- 
mined in  accordance  loith  iustice  and  right:' 
(Italics  ours.) 

It  will  thus  be  seen  that  the  Legislature, 
by  this  enactment,  intended  to  give  and  haa 
given  the  legally  constituted  authorities 
whose  duty  it  is  to  grant,  and  in  proper  cases 
revoke,  licenses  a  broad  discretion  in  such 
matters.  A  copy  of  the  findings  of  fact  made 
by  the  court,  and  which  form  the  basis  of 
the  Judgment  rovoking  the  license  in  ques- 
tion, is  attached  to  and  made  a  part'  of  the 
affidavit  upon  which  the  citation  under  con- 
sideration was  issued.  Excerpts  from  the 
findings  of  fact  aro  set  forth  In  the  foregoing 
statement  of  the  case.  These  findings,  which 
are  presumed  to  be  supported  by  the  evi- 
dence, furnish  a  good  illnstratlou  of  the 
wholesomeness  of  the  rule  giving  the  court, 
board,  or  dty  or  town  authorities  a  broad 
discretion  in  matters  pertaining  to  the  liq- 
uor traffic.  The  record  presented  by  affiant 
E.  W.  Allen  In  the  affidavit  upon  which  the 
citation  herein  was  issued  shows  that  he, 
during  the  time  he  was  engaged  In  the  sale 
of  Intoxicating  liquors  under  his  license,  per- 
sistently and  continuously  violated  the  stat- 
ute regulating  and  restricting  the  sale  of  In- 
toxicating llqnora  By  thus  referring  to  the 
portions  of  the  record  of  the  main  case 
which  are  inconwrated  in  and  made  a  part 
of  the  affidavit  under  consideration,  we  do 
not  wish  to  be  understood  as  exprestdng  an 
opinion  respecting  the  merits  of  the  cause  or 
any  question  presented  by  the  appeaL  Our 
only  purpose  In  inviting  attention  to  these 
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matters  Is  that  they  furnish  the  strongest 
possible  armament  that  can  be  made  In  sup- 
port of  the  doctrine  holding  that  an  appeal 
from  a  Judgment  revoking  a  liquor  license 
does  not  destroy  the  force  and  effect  of  the 
Judgment  i>endlng  the  appeal. 

As  stated  by  counsel  for  B.  F.  Grant,  chief 
of  police,  to  whom  the  citation  In  question 
was  Issued,  in  their  brief  filed  herein:  "If 
counsel's  theory  Is  correct,  that  the  appeal 
operates  In  su(^  a  manner  as  to  permit  the 
licensee,  Allen,  to  continue  the  sale  of  liq- 
uors under  his  license,  then  it  must  be  upon 
the  theory  that  such  license  Is  reinstated 
and  has  Its  full  force  and  effect  It  takes 
no  argument  to  show  that  this  In  effect 
nulllflea  and  makes  of  no  effect  the  Judg- 
ment of  court  revoking  the  license.  At  least 
this  would  be  true  during  the  time  when  said 
case  Is  on  appeal"  In  other  words,  the  ap- 
peal would  have  the  effect  of  temporarily 
vacating  the  Judgment.  As  we  have  pointed 
out,  the  great  weight  of  authority  is  to  the 
effect  that  a  Judgment  In  this  class  of  cases 
Is  self-executing.  Therefore,  when  the  dis- 
trict court  rendered  the  Judgment  under  con- 
sideration, affiant's  license  to  sell  liquor  was 
canceled  and  extinguished,  and  the  taking 
of  an  appeal  to  this  court  could  not,  and  did 
not,  revive  or  reinstate  the  license.  Assum- 
ing, for  the  sake  of  argument,  but  not  con- 
ceding, that  the  giving  of  an  undertaking 
(supersedeas  bond)  as  required  by  Comp. 
Laws  1007,  i  3314,  would  suspend  the  force 
and  effect  of  the  Judgment,  and  In  effect  re- 
instate the  license  revoked  and  canceled  by 
the  Judgment,  and  that  affiant  would  there- 
by be  entitled  to  sell  liquor  under  and  in 
pursuance  of  the  license  during  the  pendency 
of  the  appeal,  no  such  bond  or  undertaking 
was  given  in  the  court  below,  and  affiant  has 
not  applied  to  this  court  for  permission  to 
file  such  undertaking.  Therefore  the  Judg- 
ment, under  affiant's  theory  of  the  law,  has 
not  been  and  is  not  suspended. 

For  the  reasons  stated,  the  order  citing  B. 
F.  Grant,  chief  of  police,  to  show  cause  why 
he  should  not  be  punished  for  contempt,  is 
set  aside,  and  the  proceeding  dismissed. 

STRAUP,  J.  [2]  I  concur  In  the  rulings 
of  the  Chief  Justice ;  but  I  am  further  of  the 
opinion  that  the  order,  or  so-called  Judgment, 
of  revocation  Is  not  appealable.  This  for 
the  reason  that  the  power  conferred  on  dis- 
trict courts  by  section  3,  c.  106,  Laws  1911, 
to  direct  or  order  city  councils  of  cities  of 
the  first  and  second  class  to  issue  liquor  li- 
censes, and  by  section  10  to  revoke  such  li- 
censes, Is  special,  summary,  administrative, 
and  inseparable  from  the  sovereignty  of  the 
state — a  power  conferred  on  the  district 
court  as  a  mere  agent  of  the  state,  exercis- 
ing police  powers  of  the  state.  That  I  think 
evident,  not  only  from  the  nature  of  the 
power  conferred,  but  also  from  the  language 
of  the  act  conferring  and  delegating  the 
power.   The  statute  Itself  does  not  provide 


for  an  appeal  from  an  order  or  ruling  grant- 
ing or  refusing  a  license,  or  revoking  or  re- 
fusing to  revoke  it 

The  claim  made  is  that  such  a  ruling  or 
order  is  "a  Judgment,"  a  final  Judgment ;  and 
since  the  Constitution  grants  the  right  of  an 
appeal  from  all  final  Judgments  of  the  dis- 
trict court,  an  appeal  lies  from  this  order 
or  so-called  Judgment  of  revocation.  I  do  not 
think  the  claim  well  founded.  Liquor  li- 
censes or  permits  are  neither  contracts  nor 
rights  of  property.  They  are  mere  permits. 
Issued  or  granted  in  the  exercise  of  the  po- 
lice power  of  the  state,  to  do  what  other- 
wise would  be  unlawful.  The  same  tribunal 
authorized  to  direct  or  grant  the  Issuance  of 
a  license  is  also  authorized  to  revoke  It 
There  Is  no  dilterence  as  to  the  nature  of  the 
[wwer  exercised  in  granting  a  license  and 
in  revoking  it  In  both  the  court  acts  in  an 
administrative  capadtr  and  as  the  mere 
agent  of  th,e  state.  The  state  itself  may 
grant  or  withhold  liquor  licenses  or  permits, 
or  revoke  them,  as  it  may  think  proper.  It 
may  likewise  delegate  that  power  to  others. 
As  to  cities  of  the  first  and  second  class  the 
power  has  been  delegated  to  district  courts; 
as  to  cities  of  the  third  class,  towns,  and 
counties,  to  boards  of  trustees,  commission- 
ers, and  city  councils.  Now,  I  see  no  differ- 
ence as  to  the  nature  and  character  of  the 
power,  whether  exercised  by  a  district  court, 
or  a  board  of  trustees,  or  commisslouers,  or 
a  city  council.  If  -  an  appeal  lies  from  an 
order  or  ruling  of  the  district  court  grant- 
ing or  refusing  a  license,  or  revoking  or  re- 
fusing to  revoke  it  then  it  would  seem  an 
appeal  would  also  lie  from  similar  action  by 
a  board  of  trustees  or  commissioners,  or  a 
city  council.  To  say  that  an  appeal  lies 
when  the  power  is  exercised  by  a  district 
court  but  not  when  exercised  by  a  lK>ard  or 
city  council.  Is  to  look,  not  to  the  substance 
of  the  power  conferred  and  exercised,  but  to 
the  mere  instrumentality  to  which  it  is  del- 
egated and  through  which  it  is  exercised. 
Of  course,  the  Legislature  could  have  pro- 
vided for  an  appeal,  as  is  the  ease  in  some 
Jurisdictions;  but  that  was  not  done.  I 
therefore  think  the  order  unappealable,  and 
that  the  case  Is  not  legally  pending  in  this 
court;  and  hence  the  party  complained  of 
has  committed  no  offense  in  this  court  We 
are  thus,  on  a  proceeding  by  appeal,  with- 
out Jurisdiction  to  inquire  into  or  adjudge 
the  aUeged  nutters  presented  by  the  peti- 
tioner. 

If,  however,  I  am  wrong  In  this,  and  if  the 
judgment  Is  appealable  and  the  action  legal- 
ly pending  before  us,  then  am  I  of  the  optn- 
lon,  for  the  reasons  given  by  the  Chief  Jus- 
tice, that  the  order  or  Judgment  of  the  court 
below  Is  self-executing,  and  that  the  execu- 
tion of  it  was  not  stayed  by  the  appeaL 

FRICK,  J.  I  concur  with  the  conclusions 
of  the  Chief  Justice.  I  am,  however,  fur- 
ther of  the  opinion  that  the  order  revoking 
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tbe  licemsfe  !■  not  appealable,  and  with  re- 
gard tit  tliat  question  I  also  fully  concur  with 
tbe  Tiews  expressed  bj  Justice  SXUAUP  In 
his  concurring  opinion. 


(49  Hont.  101) 

WILLOBURN  BANCH  CO.  T.  YEGBN  et  si. 
(No.  837O0 

(Supreme  Court  of  Montsna..  April  11,  1014.) 

1.  Pl£ADINQ    a    205*)— RECONVBTAHCE  of 

Tbust  Propbbtt  to  Sbttlor— General  De- 

XUBRBB. 

In  an  action  bj  the  assignee  of  the  settlor 
of  a  tmst  to  compel  a  reconTeyance  of  the  trust 
property  on  the  ground  that  tbe  purposeB  of  the 
tmst  had  been  folly  accomplisbed,  petition  held 
to  allege  facta  from  which  it  was  fairly  inferable 
that  the  trnatee  had  been  fu^'r  reimbursed  for 
all  advancements  be  had  made  on  tbe  account 
of  the  settlor,  and  hence,  thoilgb  perha[w  vulner- 
able to  a  special  demurrer  because  indefinite 
and  ambiguous  was  sufficient  as  gainst  a  gen- 
eral demurrer. 

[Ed.  Kote.— For  other  cases,  see  Pleading, 
Cent  Dig.  !|  491-493.  496,  496,  498-510;  Dec. 
Dig.  I  205.*] 

2.  Pleadiho  (I  36*)— Plba  ob  Answeb— In- 
consistent Defenbes. 

Where,  in  an  action  to  compel  a  reconvey- 
ance of  certain  trust  properly  on  the -ground 
that  the  purposes  of  the  trust  bad  been  fully 
accomplished,  defendant  in  his  answer  recog- 
nized the  original  contract  by  which  the  trust 
was  created  and  the  property  conveyed  as  valid, 
hut  set  up  title  to  tbe  property  by  virtue  of  a 
subsequent  contract,  be  could  not  thereafter 
contend  that  tbe  original  contract  was  void 
because  not  in  writing. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {fi  81-«6;  Dec.  Dig.  |  36.*] 

3.  COBFOBATIONS  ({  518*)— QeNSRAL  DENIAL— 

AiXEGATioN  Not  Put  in  Issue. 

A  general  denial  of  all  the  allegations  of 
the  complaint  not  specifically  admitted  or  denied 
does  not  put  In  issue  the  corporate  capacity  of 
plaintiff. 

[Ed.  Note.— For  other  esses,  see  Corporations, 
Cent.  Dig.  H  2028.  2086,  2087;  Dec  Dig.  S 
518.*] 

4.  Trusts  (J  371*)— Vabiancb  between  Al- 

IJKOATIONS  ANO  PbOOF. 

In  an  action  against  a  trustee  to  compel  a 
reconveyance  of  certain  trust  property,  where 
tbe  complaint  alTeged  that  plaintiff  was  the  own- 
er of  the  property,  etc.,  and  made  the  convey- 
ance to  the  trustee,  but  tbe  proof  showed  that 
the  property  was  in  tbe  name  of  plaintiff's 
brother,  etc.,  who  conveyed  to  tbe  trustee,  tbe 
variances  were  immaterial ;  there  being  further 
proof  tliat  plaintiff  was  the  real  and  beneficial 
owner.  * 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  f !  588-590 ;  Dec.  Dig.  |  871.*] 

A];H>eal  from  District  Court,  Y^ovratone 
County ;  Geo.  W.  Pierson,  Judge. 

Action  by  the  Wlllobum  Ranch  Company 
against  Christian  Yegen  and  Peter  Yegen. 
From  a  judgment  for  plaintUf,  defendants 
appeaL  Affirmed. 

F.  B.  RejmoldR,  of  Billings,  for  appellants. 
If.  J.  Lamb,  of  Billings,  for  respondent 

BBANTLT,  C.  J.  This  cause  was  here- 
tofore before  this  court  on  ai^als  from  a 
judgment  by  default  against  the  defendant 


Peter  Yegen,  and  from  an  order  denying  a 
motion  to  set  aside  the  default.  Wlllobum 
Ranch  Co.  t.  Yegen,  46  Mont.  254,  122  Fac. 
915.  The  Judgment  and  order  were  reversed 
on  tbe  ground  that  the  complaint  was  In- 
sufficient, in  that  it  did  not  set  forth  that  the 
purpose  for  which  the  trust  was  created  had 
been  accomplished.  The  plaintiff  thereupon 
filed  an  amended  com^aint  to  supply  the 
omission  suggested,  and  also  to  make  more 
definite  and  qieciflc  the  all^tlons  showing 
the  amount  of  money  received  and  paid  ont 
by  defendant  Christian  Yegen  from  rents 
and  profits  of  the  property  In  his  hands,  or 
from  the  proceeds  of  sales  thereof,  and  what 
amounts  had  been  advanced  by  him  from  his 
own  funds. 

The  facts  alleged  in  the  amended  complaint 
may  be  summarized  aa  follows:  On  or  about 
April  1, 1890,  one  Q.  W.  Conidck  entered  Into 
a  contract  with  B.  G.  Bail^,  by  the  terms  ot 
which  he  agreed  to  purchase  from  Bailey  a 
section  of  land  In  Yellowstone  county,  to- 
eethet  with  90  shares  of  stodc  in  the  High 
Line  Ditch  Company,  agreeing  to  pay  there- 
for VlfiSO^  as  follows:  {100  hi  cash  upon  the 
execution  of  the  contract,  and  the  balance  In 
iustaUments  of  fl.000,  payable  on  April  Ist 
of  each  year  from  1901  to  1906,  inclusive, 
and  fl,580  on  ot  before  April  1,  1907,  each 
of  the  Installments  to  bear  Interest  at  tbe 
rate  of  7  per  cent  per  annum.  Bailey  was 
required  to  deposit  In  escrow  in  the  First 
National  Bank  of  Billings  a  warranty  deed 
conveying  the  land  and  stodt  to  Connick 
when  the  purchase  price  should  be  fully  paid. 
This  Bailey  did.  The  capital  stock  of  the 
High  lAne  Ditch  Company  was  thereafter 
doubled,  and  the  number  of  shares  covered 
by  the  contract  was  thus  Increased  to  192. 
On  June  22, 1000,  Conidck  subscribed  for  128 
shares  of  stock  in  the  Big  Dltdi  Company, 
agreeing  to  pay  for  It  f  10  per  share,  In  pay- 
ments to.  be  made  as  follows:  $256  In  cash, 
and  the  balance  in  installments  of  $256  each, 
payable  on  December  ^d  of  each  year  there- 
after, from  1901  to  1904,  inclusive.  £ach 
of  these  installments  was  to  t>ear  interest  at 
the  rate  of  8  per  cent  per  annum.  At  that 
time  all  of  the  stock  of  this  company  was  In 
the  possession  of  the  First  National  Bank  of 
Billings,  and  held  by  It  as  security  for  mon- 
eys, advanced  to  the  Big  Ditch  Company  un- 
der an  arrangement  by  which  each  subscriber 
was  to  receive  the  shares  subscribed  for,  upon 
full  payment  of  the  subscription  price.  On 
December  26,  1902,  Connick,  not  being  able 
to  meet  his  payments  as  they  came  due  un- 
der his  contract  with  Bailey,  or  the  install- 
ments due  upon  his  subscription  for  the  stock, 
made  an  agreement  with  Christian  Yegen  by 
which  he  transferred  to  Y^n  his  interest 
under  the  Bailey  contract  and  in  the  stock 
of  the  Big  Ditch  Company,  Yegen  under* 
taking  to  meet  the  Installments  of  the  pur- 
chase price  and  stock  subscriptions  from  time 
to  time  as  they  fell  due.  Connick  was  by  the 
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terms  of  this  agreement  to  remain  In  posses- 
sion of  the  land  and  cultivate  It,  but  was  to 
yield  to  Tegen  the  profits  derived  from  It,  to 
be  used  by  the  latter  In  relmborsing  himself 
pro  tanto  for  the  funds  advanced  to  discharge 
Gonnick's  obligations.  Upon  such  sums  as 
were  advanced  by  Yegen,  he  was  to  be  al- 
lowed compound  Interest  at  the  rate  of  12 
I)er  cent,  per  annum  until  he  had  been  fully 
repaid  by  Connlck.  This  agreement  covered 
also  all  the  personal  property  on  the  land, 
Including  work  stock,  farming  implements, 
etc  When  Tegen  had  been  fully  repaid  he 
wag  to  convey  to  C!onnIck  all  of  the  property 
remaining  in  his  bands.  When  the  agreement 
was  made,  Bailey  substituted,  in  place  of  the 
deed  theretofore  deposited  with  the  bank,  an- 
other running  to  Tegen.  On  May  5,  lOOd,  at 
the  request  of  Connlck,  Tegen  conveyed  S20 
acres  of  the  land  to  Daniel  Pratt  and  I.  D. 
O'Donnell.  together  with  66  shares  of  stock 
In  the  Big  Ditch  Company,  and  100  shares  of 
stock  In  the  High  Une  Ditch  Company,  for 
the  smn  of  $14,400.  All  of  this  sum  was 
retained  by  Tegen,  and  was  used  by  lilm  to 
carry  out  the  purposes  of  the  trust  The  re- 
sult of  this  transaction  was  that  the  amounts 
due  from  Connlck  upon  his  contract  with 
Ball^,  and  upon  his  subscription  for  the 
stock  of  the  Big  Ditch  Company,  with  interest 
thereon,  was  fully  paid  off  and  discharged 
by  T^en.  The  Bailey  deed  was  delivered  to 
Tegen,  and  also  certificates  for  72  shares  of 
stock  in  the  Big  Dittdi  Cominny.  On  October 
80, 1907,  at  Connidc's  request  Tegen  transfer* 
red  to  R(d>ert  Connlck  and  otiiers  140  acres 
of  the  land,  together  with  20  shares  of  the 
stock  In  the  Big  Ditch  Company,  and  46 
shares  of  the  stock  In  the  Bi^  Line  Ditch 
Company.  On  December  1,  1907,  Connlck 
sold  and  transferred  to  the  plaintiff  hta  en- 
tire Interest  in  the  property  held  by  Tegen, 
with  all  his  rights  of  acUon.  etc.,  including 
his  interest  in  the  remaining  shares  of  stock 
in  the  Big  Ditch  Company.  At  the  time  this 
transacUon  took  place  the  plaintiff  demanded 
an  accounting  by  Tegen  of  the  amounts  re- 
ceived and  disbursed  by  him,  but  failed  to  se- 
cure it  until  on  or  about  September  14, 1908, 
when  a  partial  settlement  was  had-  Plain- 
tiff thai  paid  to  Tegen  94,174.S0.  Oliereupon 
Tegen  conveyed  to  it  all  the  residue  of  the 
property  remaining  In  Ills  hands,  except  the 
20  shares  of  stocb  In  the  Big  Ditch  Company, 
which  are  the  subject  of  this  action.  The  to- 
tal of  the  sums  advanced  by  Tegen  from 
1903  to  1908,  Inclusive,  amounted  to  ?14,025.- 
08.  For  compound  interest  on  the  various 
items  making  up  this  sum  be  was,  under  the 
terms  of  his  agreement  with  Connlck,  allow- 
ed $5,043.67.  It  Is  alleged  that  on  or  about 
December  4,  1007,  Tegen,  without  knowledge 
of  G.  W.  Connlck  or  the  plalntlCE,  fraudulent- 
ly assigned  and  delivered  to  his  codefendant, 
Peter  Tegen,  the  20  shares  of  stock  In  the 
Big  Ditch  Company  retained  by  him,  without 
consideration;  that  Peter  Tegen  knew  that 


this  stock  was  a  part  of  the  trust  estate  be- 
longing to  Connlck,  and  knew  that  Christian 
Tegen  had  no  authority  to  transfer  the  same ; 
that  neither  plaintiff  nor  Connlck  knew  of  tbe 
transfer  untii  some  time  In  the  month  of 
June,  1911;  and  that  though  repeated  de- 
mands have  been  made  by  plaintiff  upoii 
both  defendants  for  the  transfer  to  It  of  the 
stock,  they  have  failed  and  refused  to  comply. 
It  is  further  alleged  that  the  stock  has  at  all 
times  been  of  the  value  of  $100  per  share; 
that  each  share  represents  a  statutory  Inch 
of  water;  that  the  defendants  own  land  which 
can  be  irrigated  by  the  water  which  the  own- 
er of  the  stock  Is  entitled  to  use;  that  they 
have  been  using  this  water  for  the  Irrigation 
of  their  land  since  May  1,  1907 ;  and  that  the 
reasonable  value  of  the  nse  of  the  stodc  so 
made  by  them  has  been  and  Is  $200  per  year. 
Plaintiff  prays  for  a  decree  declaring  the  de- 
fendants trustees  for  Its  benefit  of  the  20 
sliares  of  stock,  that  they  be  required  to 
transfer  It  to  the  plaintiff,  and  that  they  be 
adjudged  to  pay  to  the  plaintiff,  by  way  of 
damages  for  the  nse  of  the  stock,  the  sum  of 
$200  per  year  from  May  1, 1907. 

Tbe  answer  denies  that  the  assignment 
and  transfer  was  made  by  Connlck  to  Tegen, 
as  alleged  In  the  complaint  It  denies  the  al- 
legations  touching  the  subso^tion  by  Con- 
nlck for  the  shares  oi  stock  in  the  Bis  Ditch 
Company,  and  tbe  value  of  the  use  of  It  by 
defendants.  It  admits  sutMstantlally  all  the 
other  tects  as  alleged.  It  then  alleges  the 
following  as  special  defenses:  (1)  That  by 
the  terms  of  the  agreement  by  which  Connlck 
transferred  to  Christian  Tegen  his  interest 
unda  the  BaUey  contract,  he  stipulated  that 
he  would  repay  to  tbis  defendant  all  sums  of 
money  advanced  by  the  latter  during  the  life 
of  tbe  agreement;  that  on  or  about  October 
80, 1907,  being  unable  to  meet  his  obllgaUons 
in  this  b^ifdf,  Connlck  was  in  default;  that 
In  consideration  of  a  waiver  of  this  default 
by  tbe  defendant,  it  was  agreed  by  Connlck 
that  tbis  defendant  should  have  the  stock  in 
question  aa  and  for  his  individual  property, 
and  that  thereupon  this  defendant  appropri- 
ated the  stock  to  his  own  use  and  assigned 
it  to  his  codefendant  Peter  Tegen;  (2)  that 
on  September  28,  1908,  defendant  Christian 
Tegen  conveyed  to  tbe  plaintiff  all  the  prop- 
erty acquired  by  him  by  transfer  from  Con- 
nlck which  still  remained  In  his  hands,  except 
the  20  shares  of  stock  In  question,  and  that 
the  plaintiff  accepted  the  conveyance,  and 
thereupon  released  all  claim  to  the  stock, 
consenting  that  tbe  same  should  be  held  by 
this  defendant  as  his  own.  There  was  issue 
by  reply. 

Special  Issues  were  submitted  to  a  jnry, 
which  returned  findings  thereon  in  favor  of 
tbe  plaintiff.  The  court  adopted  these  find- 
ings and  made  others,  sustaining  all  the  al- 
legations of  the  complaint  It  found  that 
by  the  payment  by  the  plaintiff  to  Tegen  of 
$4,174.50  on  September  14, 1908,  fuU  and  corn- 
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plete  settlement  and  discbarge  was  made  of 
all  claims  due  Xegen,  Including  compound  in- 
terest upon  all  sums  advanced  by  him;  tbat 
tbereupou  Xegen  fully  accounted  to  the  plalo- 
tiff  for  all  property  acquired  by  blm  from 
Gonnlck,  except  the  20  shares  of  stock;  tbat 
Connlck  did  not  at  any  time  agree  tbat  Yeg- 
en  should  retain  the  stock  in  consideration 
of  an  extension  of  time  by  Yegen  to  enable 
Gonnlck  to  reimburse  Yegen;  and  that  the 
plaintiff  did  not,  when  It  accepted  the  con- 
reyance  from  Yegen,  or  at  any  other  time,  re- 
lease its  right  to  the  stock,  or  agree  that 
Yegen  might  retain  it  as  his  own.  It  fomid, 
also,  that  Peter  Yegen  took  the  transfer  of 
the  stock  with  knowledge  tbat  Christian  Yeg- 
en held  It  in  trust  for  Connlck.  The  court 
made  and  entered  a  decree  directing  Peter 
Yegen  to  transfer  the  stock  to  tbe  plaintiff, 
and  adjudging  tbat  the  defendants  pay  to 
the  plaintiff  $200  for  the  use  of  It,  with  inter- 
est from  tbe  date  of  the  decree,  together  with 
costs  of  the  action.  Defendants  have  appeal- 
ed from  the  decree  and  an  order  denying 
their  motion  for  a  new  trial. 

[1]  Counsd  for  defendants  contend  that 
the  complaint  does  not  aUege  facts  snffldent 
to  show  tbat  the  purpose  of  the  trust  has 
been  folly  accomplished,  and  hence  does  not 
state  a  cause  of  action.  It  Is  apparent  tbat 
Connlck  bad  never  been  rested  with  the  legal 
title  to  any  of  the  property,  and  tbat  tbe 
transfer  was  made  to  Yegen  to  serre  these 
purposes:  (1)  That  be  might  discharge  Con- 
nldc's  Indebtedness  as  the  installments  fell 
due;  (2)  that  he  ml^t  have  security  for  such 
sums  SB  he  agreed,  and  it  became  necessary 
for  him,  to  advance  to  meet  tbe  installments, 
Indudiiig  compound  Interest  at  tbe  stipulated 
rate,  to  compensate  blm  for  his  service;  and 
(3)  tbat  Connlck  should  have  tbe  title  convey- 
ed to  him  when  the  other  purposes  had  been 
fully  accomplished.  It  Is  therefore  clear,  as 
was  held  on  the  former  appeals,  that  Yegen 
could  not  be  divested  of  the  title  until  it  was 
made  to  appear  that  he  had  been  fully  reim- 
bursed for  such  advancements  as  be  bad  made, 
together  with  interest  at  the  stipulated  rate. 
Tbe  obligations  assumed  by  the  parties  being 
mutual,  Connlck  could  not  demand  a  trans- 
fer to  himself  without  having  fully  acquitted 
himself  of  his  obligation  to  Yegen.  Tbe 
plaintiff,  bis  assignee,  stands  upon  no  higher 
ground.  "While  the  complaint  is  not  a  model. 
In  tbat  it  does  not  speddcally  allege  that 
Yegen  bad  been  fully  reimbursed  for  bis  ad- 
vancements, It  Is  fairly  Inferable  from  the 
facts  alleged  that  this  had  been  done  when 
tbe  action  was  brought ;  for  upon  summing 
up  tbe  amounts  advanced  by  him  as  alleged, 
with  Interest,  and  deducting  therefrom  tbe 
sums  received  by  blm  from  the  sate  made  to 
Pratt  and  O'Donnell,  and  tbe  amount  paid 
him  by  the  plaintiff  at  tbe  time  of  the  trans- 
fer to  it  In  September,  1908,  it  is  apparent 
that  nothing  is  due  him.  The  pleading  would 
have  been  open  to  seasonable  attack  by  a 
iveeUl  demurrer,  on  tbe  ground  that  U  Is  In- 


definite and  perhaps  ambiguous,  but  under 
the  liberal  rule  "that  whatever  is  necessarily 
implied  In  or  is  reasonably  to  be  inferred 
from  an  allegation  is  to  be  taken  as  directly 
averred"  (Phillips  on  Code  Pleading,  S  352), 
we  think  that  it  is  sufficient  to  withstand  at- 
tack by  a  general  demurrer,  or  by  a  general 
objection  to  the  Introduction  of  evidence, 
vrhich  was  the  mode  adopted  by  defendants 
In  this  case.  At  the  trial  it  was  not  contro- 
verted that  Yegen  bad  been  fully  reimbursed. 
Tbe  only  Issues  In  tbe  evidence  were  upon 
the  questions  whether  Connick  had  agreed 
tbat  Yegen  might  retain  tbe  20  shares  of 
stock  in  consideration  of  tbe  indulgence  ac- 
corded by  him  to  Connick  after  tbe  latter 
was  in  def&ult,  and  whether,  at  tbe  time  tbe 
conveyance  was  made  to  plaintiff.  It  released 
to  Yegen  Its  claim  to  tbe  stock.  Under  this 
condition  of  the  case  we  should  be  disposed, 
if  it  were  necessary  to  support  the  Judgment, 
to  deem  the  comi^nt  amended  bo  as  to  ob- 
viate counsel's  objection. 

[2]  Under  the  Bailey  contract,  the  evidence 
discloses,  Hosea  Connick,  a  brother  of  G.  W. 
Gonnlck,  was  ttie  ostensible  purchaser.  Tbe 
real  purchaser  was  G.  W.  Connick.  He  was 
In  possession  of  the  land,  and  was  under- 
stood by  Yegen  to  be  the  purchaser  and  re- 
sponsible for  the  payment  of  the  purchiase 
price.  When  tbe  contract  was  made  with 
Yegen,  Hosea  Connlck  assigned  to  Yegen 
in  writing  bis  apparent  interest  under  it 
Thereupon  Bailey,  at  tbe  instance  of  G.  W. 
Gonnlck,  substituted  for  the  deed  to  Hosea 
Connlck,  which  was  on  deposit  In  the  bank, 
one  In  which  Yegen  was  named  as  the  gran- 
tee. A  written  contract  was  entered  Into  by 
Q.  W.  Connick  and  Yegen  on  December  27, 
1902,  the  terms  of  which  were  substantially 
the  terms  of  the  contract  alleged  in  the 
complaint,  except  tbat  Connlck  was  to  reim- 
burse Y^en  for  advancements  made  by  him, 
vrlth  interest,  on  or  before  the  expiration  of 
one  year  from  the  date  thereof.  In  this 
contract  no  mention  is  made  of  tbe  shares 
of  stock  in  tbe  Big  Ditch  Company.  Connlck 
was  permitted  to  testify,  over  objection  by 
counsel  for  defendants,  that  tbe  contract  be- 
tween him  and  Yegen  was  as  alleged  In  the 
complaint,  but  was  wholly  verbal;  tbat  it 
was  carried  out  by  Yegen  according  to  its 
terms,  exc^t  that  he  did  not  account  for 
and  deliver  np  to  tbe  plaintiff  tbe  20  shares 
of  stock  in  controversy.  He- stated  tbat  the 
written  contract  which  was  dated  December 
27,  1902,  never  became  operative  because  it 
did  not  express  correctly  the  terms  which 
had  been  agreed  to,  that  It  was  abandoned, 
and  tbat  the  wbole  arrangement  was  left  to 
rest  entirely  In  parol.  Counsel  contend  that. 
Inasmuch  as  the  complaint  declares  upon  a 
contract  creating  an  express  trust  In  relation 
to  real  property,  and  the  answer  denies  Its 
existence,  it  was  incumbent  upon  plaintiff  to 
establish  it  by  competent  evldeuce,  viz.,  by 
a  written  Instrament  wbodylng  ali  of  its 
tomi;  otherwise  under  tbe  expresB  provi- 
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dona  of  the  statute  (Rev.  Codes,  |  4537),  no 
trust  was  created.  The  result  Is,  It  Is  said, 
tb&t  since  the  contract  Is  alleged  as  an  en- 
tirety and  is  Toid  as  to  the  land,  It  is  void 
as  to  the  shares  of  stock— the  personalty— al- 
so, and  hence  plaintiff  cannot  recoTer.  Coun< 
sel  for  both  parties  discuss  In  their  briefs 
the  question  whether  the  evidence  discloses 
that  tile  Intention  of  the  parties  was  to 
create  an  express  trust  In  favor  of  Connlck, 
m  whether  the  transaction  created  between 
them  the  relation  of  mortgagor  and  mort- 
gagee, and  a  trust  resulted  in  favor  of  the 
plaintiff  as  Connlck's  assignee,  wh&i  by  Its 
payment  of  94,174.S0  on  S^tember  14,  1908, 
It  fully  reimbursed  Yegen  for  his  advance- 
ments. We  incline  to  the  view  that  the  re- 
lation sustained  by  the  parties  was  that  of 
mortgagor  and  mortgagee;  but,  as  we  re- 
gard the  case,  it  Is  not  necessary  to  de- 
termine what  the  relation  of  the  parties  was. 
Tegen,  after  having  recognized  the  contract 
as  valid  and  having  carried  it  out  according 
to  its  terms,  except  to  account  for  the  shares 
of  stock  in  question,  now  claims  that  he 
acquired  them  as  a  part  of  the  trust  estate, 
and  that  they  became  his  own  by  virtue  of 
an  agreement  with  Connlck  and  a  release  by 
the  plaintiff.  But  for  the  original  contract 
with  Connlck  he  never  wonld  have  been  vest- 
ed with  the  title  to  the  shares.  Now  that 
he  alleges  and  seeks  to  establish  his  person- 
al right  to  them  under  a  subsequent  agree- 
ment with  Connlck  and  a  release  by  the 
plaintiff,  It  does  not  lie  In  bis  mouth  to  say 
that  neither  had  any  right  to  them.  He  must 
prevail  by  virtue  of  this  claim,  or  not  at  all. 
To  declare  the  original  contract  void  and 
permit  him  to  retain  the  stock,  and  deny 
plaintiff  relief,  would  be  to  enable  him  to 
consummate  a  fraud,  to  prevent  which  a 
court  of  equity  will  always  Interpose  Its 
power.  Lynch  v.  Herrlg,  32  Mont  267,  80 
Pac.  240.  If  we  accept  Tegen's  own  testi- 
mony as  to  the  arrangement  by  which  he 
acquired  the  stock,  the  result  would  be  the 
same.  Connlck  had  already  paid  three  in- 
stallments of  the  subscription  price.  Tegen 
obtained  it  by  a  verbal  agreement  with  Con- 
nlck, separate  and  independent  of  the  agree- 
ment by  which  Connlck's  interest  in  the 
Bailey  contract  was  transferred  to  him,  by 
which  he  paid  the  balance  of  the  subscrip- 
tion price  with  the  understanding  that  Con- 
nlck was  to  have  It  upon  reimbursing  him  in 
the  amounts  paid,  with  compound  Interest 

Stripping  the  case,  therefore,  of  all  mat- 
ters relating  to  the  Bailey  contract,  we  have 
left  the  simple  question  whether  Tegen  became 
legally  bound  to  hold  the  shares  in  trust  for 
Connlck  and  transfer  them  to  htm  when  the 
purpose  of  the  trust  bad  been  accomplished. 
Of  this  there  can  be  no  doubt ;  for  the  stat- 
ute declares:  "A  transfer  may  be  made 
without  writing,  in  every  case  in  which  a 
writing  Is  not  expressly  required  by  statute." 
Rev.  Codes,  |  4584.  Therefore,  whether 
Tegen  became  the  trustee  of  an  express  trust 


or  a  mortgagee,  when  the  purpose  of  the 
agreement  had  been  accomplished  be  was 
bound  to  transfer  the  shares  of  stock  to  the 
real  owner. 

[3]  In  order  to  show  the  legal  capacity 
of  the  plaintiff.  Its  counsel  offered  in  evidence 
a  certificate  of  the  Secretary  of  State  that  a 
copy  of  its  articles  of  incorporation  bad  t>een 
filed  Id  his  qfflce.  By  oversight  the  Secretary 
of  State  had  omitted  to  attach  his  name  to 
the  certificate.  The  court  admitted  it,  but 
required  counsel  to  procure  a  properly  au- 
thenticated copy  and  file  It  In  the  case  after 
it  had  been  submitted,  and  this  was  done 
This  action  Is  assigned  as  error.  There  Is  no 
merit  in  the  assignment  While  the  answer 
contains  a  general  d«iial  of  all  the  allega- 
tions of  the  complaint  not  specifically  admit- 
ted or  denied,  this  was  not  sufficient  to  put 
in  issue  the  corporate  capacity  of  the  plain- 
tiff. O'DonneU  v.  City  of  Butte,  44  Mont  97, 
119  Pac.  281;  First  Nat  Bank  of  Iowa  City 
r.  Smith,  44  Mont  306,  119  Pac.  784.  The 
capacity  of  the  plaintiff  was  not  In  issue. 
Therefore,  assuming  that  the  evidence  would 
have  been  competent,  if  an  Issue  as  to  the 
capacity  of  plaintiff  bad  been  presented,  no 
prejudice  was  wrought  by  the  ruling. 

[4]  Contention  Is  made  that  there  are  ma- 
terial variances  between  the  evidence  and 
the  allegations  of  the  complaint,  and  hence 
that  the  evidence  Is  Insufficient  to  sustain 
the  findings.  For  Illustration :  It  is  said 
that  while  It  Is  alleged  that  G.  W.  Oonnlck 
had  contracted  with  Bailey  for  the  purchase 
of  the  land,  the  evidence  shows  that  he  was 
not  a  party  to  the  contract  and  therefore 
had  no  Interest  under  It.  It  Is  true  that  he 
was  apparently  not  a  party  to  the  contract 
but  It  appears  that  while  it  ran  to  his  broth- 
er Hosea  as  the  ostensible  purchaser,  it  was 
made  for  G.  W.  Connlck's  benefit ;  that  after 
Tegen  became  the  assignee  of  Hosea's  appar- 
ent rights  he  recognized  G.  W.  Connlck  as  the 
real  party  in  Interest,  and  that  he  made  dis- 
position of  the  land  and  shares  of  stock  in 
the  High  Line  Ditch  Company  as  directed 
by  G.  W.  Connlck  and  for  hts  benefit.  From 
a  technical  point  of  view,  the  evidence  does 
not  show  that  the  assignment  was  made  ex- 
actly as  alleged.  Tet  It  does  show  what 
In  legal  effect  was  the  same  thing,  viz.,  that 
though  made  by  Hosea  Connick,  it  was  made 
for  the  benefit  of  G.  W.  Connlck,  the  real 
party  In  Interest,  and  who  was  recognized  as 
such  by  Tegen.  As  already  pointed  out,  how- 
ever, if  we  adopt  defendant's  theory  of  the 
transaction  touching  the  shares  of  the  Big 
Ditch  Company  stock,  it  is  wholly  immateri- 
al as,  to  who  were  the  parties  to  the  Bailey 
contract  or  how  It  was  assigned.  The  fact 
remains  that  Tegen  acquired  Connlck's  equity 
In  the  stock  under  an  agreement  that  Connick 
was  to  have  the  legal  title  transferred  to  him 
when  Tegen  had  been  reimbursed  for  his  out- 
lay In  securing  it  Again,  counsel  say  that 
the  evidence  discloses  that  Connlck  did  not 
in  fact  subscribe  for  the  stock,  bat  that  the 
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subscription  was  made  by  I.  D.  O'Donnell; 
hence  tbe  plaiDtlfTs  daim  through  CoDoIck's 
assdgiunent  Is  without  foundation.  The  evi- 
dence shows  that  the  sobscrlption  was  made 
by  O'Donnell,  but  with  the  nnderstandlDg 
with  Connick  that  the  latter  could  pa;  the 
sDbscrlptloD  price  and  take  the  stock;  that 
Bnhseqneutly  Connlck  paid  three  of  the  In- 
stallments as  they  fell  due,  and  that  It  was 
fnlly  understood  between  the  bank  authorl- 
ttes  and  Yegen  that  Oonnlck  was  to  have  the 
stXM^  when  tbe  price  bad  been  fully  paid. 
Indeed,  the  subscription  list  held  by  the  bank 
Indicated  that  Connl(^  was  the  person  to 
whom  the  bank  looked  for  payment  of  the 
sobscrlption  prlo&  The  contentions  of  coun- 
sel are  too  exeessiTely  technical  to  require 
serious  notice.  Tbe  trial  court  properly  treat- 
ed tbe  variances  as  ImmateriaL  Rev.  Codes, 
S  658A.  Several  other  contentions  made  by 
counsel  are  equally  without  merit. 

The  judgment  and  oider  an  afflrmed 

Affirmed. 

HOLLOWAX  aod  SANNBB.  CODCor. 


(tt  UoBt.  112} 

HdNNBSS  T.  BKPUBLIO  COAL  00.  et  aL 

(No.  336a) 

(Supreme  Court  ol  Montana.   April  18.  1914.) 

1.  MUnB  AND  SBBVAMT  (I  124*)— INJQBT  TO 
SUVANT^"WOBKIHO  PLACE*'— IhSPBCTION. 

The  "workiDK  place"  of  a  coal  miner  en- 
gaged in  drilling  and  blaating  and  loading  coal 
on  cars,  within  Coal  Mining  Code  (Laws  1611^ 
c.  120,  i  83),  imposing  on  miners  the  dutir  ta 
inapect  and  keep  aafe  tbeir  "working  place,  is, 
while  loading,  at  the  point  where  the  coal  it 
loaded  on  cars,  aod.  wniie  drilling  and  blasting, 
at  the  face  of  the  axtty,  and  where  a  miner  had 
removed  tbe  coal  from  a  tunnel,  and  the  work 
bad  been  measured  up  and  paid  for  and  turned 
over  to  the  mining  company,  and  was  thereaftei 
a  passageway,  the  portion  of  tbe  tunnel  bo  com- 
pleted  waa  not  a  ''working  placcL"  though  the 
miner  bad  to  pass  through  it  while  carrying  on 
his  work,  but  the  duty  to  inspect  it  was  im* 
imeed  on  tbe  company's  foreman  by  section  71 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S|  285-242;  Dec.  Dig.  | 
124.»] 

2.  MaBTIR  ANn  SSBVANT  ({  219*)— InJTIBT  TO 
SBBVANT— ASSUUFTION  OF  RiSK. 

Tbe  risk  arising  from  the  failure  of  an  em- 
ployer to  ezerciae  reasonable  care  to  make  a 
idaee  safe  for  an  employ^,  and  so  maintain  it 
u  not  assumed  by  the  employe,  unless  the  dan- 

er  is  obvious,  and  unless  the  employ^,  with 
owledge  of  the  danger  and  appreciation  of 
the  risk,  continues  at  work  without  any  assur- 
ance from  the  employer  that  the  defect  will  be 
remedied. 

[Ed.  NotCj— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  610-^;  Dec  Dig.  | 
219.*] 

8.  Masteb  and  Servant  ({  217*)— InjtmT  to 
Sbbvani— Absuhption  ot  Bisk. 

Where  a  coal  company  failed  to  exercise 
reasonable  care  to  make  a  tunnel  reasonably 
safe  for  use  by  a  coal  miner  in  carrying  on  his 
work,  and  the  only  method  of  detecting  danger 
was  by  soundings,  thereby  detecting  the  exist- 
ence of  overhanging  loose  nek,  the  mere  fact 


that  the  miner  made  a  visual  examination  of 
tbe  way  and  found  it  safe  did  not  show  that  In 
assumed  tbe  risk  of  danger  by  falling  rock. 

[Ed.  Note.— For  other  cases,  see  Master  asA 
Servant  Cent  Dig.  H  574-^;  Dec  Dig.  { 
217.*] 

4.  MaSTBB  ANn  SBBVANT  (I  127*)— IHJUBI  TO 

Serv  A  NT— Negligence— Repaibs. 

Where  a  mining  company,  Its  superintend- 
ent, and  assistant  foreman  know  of  loose  rock 
in  a  tunnel  used  by  miners  in  carrying  on  their 
work  long  enough  to  have  made  proper  ezamlnar 
tion  and  repairs,  but  they  failed  to  do  so  and 
a  miner  was  injured  by  falling  rock,  the  com- 
pany, superintendent  and  assistant  foreman 
were  liable  under  Coal  Mining  Code  (Laws  1911, 
c  120,  I  78),  providing  for  a  mine  foranan, 
and  requiring  bun  to  see  that  each  unsafe  place 
is  placed  in  a  safe  condition. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  252;  Dec  Dig.-j  127.*1 

5.  Appeal  and  Ebbob  (f  1062*)— Habmum 

EbROB— SUBHITTINO  ISSUES  TO  JURT. 

The  error  in  failing  to  direct  tbe  finding 
on  an  issue  and  submitting  it  was  hsnnless, 
where  the  jury  found  correctly. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4212-4218;  Dec  Dig.  f 
1062.*] 

6.  Master  and  Sbbtant  (|  S'^E^istbnob 
or  Keution— Independent  Cohtbactob. 

A  miner  employed  by  a  coal  company,  and 
paid  according  to  a  wage  scale  agreed  on  by 
mine  operators  and  representativeB  of  tbe  min- 
ers of  tbe  district  is  an  employ^  of  the  compa- 
ny, and  not  an  independent  contractor,  and  he 
may  recover  for  a  personal  injury  caused  by  the 
negligence  of  the  company  and  its  superintend- 
ent and  assistant  foreman  and  face  boss. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  B;  Dec  Dig.  i  5.*] 

Appeal  from  District  Court,  Musselshell 
County;  Geo.  W.  Plerson,  Judge. 

Action  by  Dan  Mclnness  against  the  Be- 
publlc  Coal  Company  and  others.  From  a 
Judgment  for  plaintiff,  defendants  appeal. 
Affirmed. 

Thos.  J.  Mathews,  of  Roundup,  and  Fred 
J.  Furman,  George  F.  Shelton,  and  A.  J.  yer- 
beyen,  all  of  Butte,  for  appellants.  Alexan- 
der Meckel,  of  Butte,  for  respondent 

HOLLOWAT,  1.  This  action  was  brought 
to  recover  damages  for  personal  injuries  suf- 
fered by  tbe  plaintiff  while  engaged  as  a 
coal  miner  at  Klein,  Mont,  In  tbe  "northeast 
main  entry  of  mine  No.  2,"  a  ndne  owned 
and  (iterated  by  the  d^endant  Republic  Coal 
Company.  Tbe  defendant  Griffin  was  super- 
Intendent  tn  charge  of  tbe  mine,  and  defend- 
ant  Beevery  asslBtant  foreman  and  face  hoaa. 
From  a  Judgment  in  favor  of  plaintiff  and 
from  an  order  denying  a  new  trial,  the  de- 
fendants appealed. 

There  are  not  any  conflicts  In  the  evidence 
upon  material  matters.  Tbe  plaintiff  was 
employed  by  tbe  defendant  coal  company, 
and  i^d  acordlng  to  a  wage  scale  agreed 
upon  by  tbe  mine  operators  and  representa- 
tives of  the  miners  of  that  district  His 
business  was  runnlDg  an  entry  or  tnnnd 
some  12  feet  wide  through  a  blanket  v^ 


*V«r  other  eases  sse  bsbm  topto  and  seetion  NDHBBK  Ui  Dee.  Die.  *  Am.  Die  K^-Ne.  Sertas  *  Rep'f  Indeias 
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0f  coaL  Id  b^glit  the  tunnel  was  measured 
by  the  thickness  of  the  vein — about  five  feet 
nine  Inches.  This  tunnel  had  been  driven 
for  a  considerable  distance,  and  every  two 
weeks  or  thereabouts  the  work  was  measured 
up  and  paid  for  by  the  company,  at  the  rate 
of  "73  cents  per  ton,  and  $3.25  per  yard."  In 
the  course  of  the  work  of  driving  this  tun- 
nel, a  pothole  in  the  roof  was  passed.  So 
much  of  the  rock  in  the  hole  as  was  loose 
at  the  time  was  taken  down,  but  no  tim- 
bering or  other  precautionary  measures'  were 
resorted  to  for  the  purpose  of  securing  it. 
The  roof  of  the  tunnel  was  considered  to  be 
self-supporting,  and  timbering  was  not  gen- 
erally employed.  At  the  time  of  this  acci- 
dent the  tunnel  had  been  driven  about  70 
feet  beyond  the  pothole,  and  plaintiff  had 
been  paid  for  the  work  of  excavating  and 
mining  at  that  point  at  least  three  weeks 
before  the  time  of  the  accident.  In  addition 
to  the  work  of  blasting  down  the  coal,  the 
plaintiff  and  his  co-worker  were  required  to 
load,  and  the  empty  cars  were  usually  set 
oat  for  them  at  a  slant,  90  feet  or  more  from 
the  face  of  the  entry,  and  the  powder  for 
blasting  was  kept  back  of  the  face  a  distance 
of  about  300  feet,  so  that  to  get  empty  cars 
or  powder,  plaintiff  was  required  to  pass  out 
through  the  entry  and  under  the  pothole. 
On  the  morning  of  December  9,  1011,  after 
he  had  loaded  one  car,  and  while  he  was 
passing  out  to  the  slant  for  an  empty  car,  a 
large  rock  fell  upon  him  from  the  pothole, 
causing  the  injuries  of  which  complaint  la 
made. 

[1]  1.  The  first  and  principal  contention 
of  appellants  is  that  they  are  not  responsible 
for  the  injury  to  the  plaintiff  because  the 
place  where  he  was  injured  was  a  part  of 
his  "working  place,"  within  the  meaning  of 
the  Coal  Mining  Code  (chapter  120,  Laws 
1911).  In  KalUo  v.  Northwestern  Imp.  Co., 
47  Mont  314,  132  Pac.  419,  we  considered 
somewhat  the  provisions  of  that  statute,  and 
particularly  section  83,  which  imposes  npon 
the  miner  the  duty  to  inspect  and  keep  safe 
his  working  place ;  and  we  beld  that  for  an 
Injury  received  in  his  working  place  the  min- 
er could  not  recover  if  It  resulted  from  his 
failure  to  perform  the  duty  imposed  by  sec- 
tion 83-  Respecting  the  "working  place"  we 
eald:  "We  do  not  know  of  any  precedent  or 
principle  by  which  the  working  place  of  a 
coal  miner,  which  at  common  law  be  must 
keep  safe,  Is  precisely  deSned.  •  •  •  The 
plain  meaning  of  section  S3,  aa  It  seems  to 
OS,  Is  that  before  he  goes  to  work  the  miner 
must  examine  the  place  where  his  work  Is  to 
be  done;  If  be  Is  about  to  mine,  he  must  ex- 
amine the  place  where  his  mining  is  to  oc- 
cur; If  be  Is  about  to  load,  be  must  exam- 
ine that  part  of  the  workings  throughout 
which  the  duty  of  loading  is  to  be  performed. 
While  he  Is  at  work  he  must  keep  safe  the 
place  where  he  Is  working,  and  whenever  he 
finds  it  unsafe,  whether  as  the  result  of  his 
Operations  or  otherwise^  be  must  make  It 


safe,  or,  If  he  cannot  do  that,  he  must  quit 
the  work  and  report  It  is  thus  apparent 
titat  the  'working  place'  which  the  miner 
must  under  the  statute  examine  and  keep 
safe  is  a  varying  area,  and  that  the  duty  Im- 
posed is  a  positive  one."  The  pertinency  of 
that  language  is  greatly  emphasized  when 
we  consider  It  In  the  light  of  the  facts  of 
that  parttcular  case.  Kallio  was  loading 
coal  which  had  been  thrown  back  70  or  75 
feet  from  the  face  by  the  force  of  the  blast. 
He  commenced  the  work  of  loading  at  the 
farthest  point,  and  while  thus  engaged  wa& 
injured.  Necessarily  his  working  place  while 
loading  would  change  as  hla  work  progressed 
until  all  the  coal  knocked  down  by  the  blast 
had  been  zvmoTed,  when  his  working  place 
would  be  at  the  fitee  of  the  oitry.  In  the 
present  instance  we  are  not  informed  hy  the 
record  how  far  bac^  In  the  tunnel  the  coal 
was  thrown  hy  a  blast,  but  it  is  wholly  im- 
material, for  the  undisputed  evidence  is  that 
the  place  where  plaintiff  was  loading  the  coal 
into  the  cars  was  from  65  to  70  feet  from  the 
pothole  where  be  was  injured.  In  the  Kal- 
lio Case  a  liberal  construction  was  given  to 
the  language  of  the  Coal  Mining  Code,  to 
the  end  that  Its  several  provisions  might  be 
harmonized  and  the  obvious  purpose  of  the 
Legislature  carried  out;  hot  nothing  said 
in  that  case  justifies  the  assumption  of  these 
appellants  that  the  language  of  section  83 
above  is  sufficiently  elastic  to  cover  the  case 
presented  by  their  appeals.  The  tnunel  at 
the  pothole,  and  for  many  feet  In  front  of 
and  beyond  that  point,  was  completed,  and 
the  work  paid  for  some  time  before  this  ac- 
cident occurred.  It  is  true  that  plaintiff  was 
required  to  make  use  of  that  portion  of  the 
tunnel  to  get  empty  cars,  powder,  and  other 
appliances;  but  equally  was  he  required  to 
use  It  in  order  to  get  to  and  from  the  face 
where  he  was  actually  engaged  at  his  work. 
To  conetrt;e  the  language  of  section  83  to 
include,  in  and  as  a  part  of  the  miner's  work- 
ing place,  not  only  the  place  where  iie  works, 
but  as  well  the  entry  ways  through  whi<A 
he  must  pass  to  and  from  his  work,  or  for 
the  purpose  of  getting  suppllee,  would  t>e 
nothing  short  of  Judicial  legislation.  The 
term  "working  place"  is  not  defined  by  the 
act;  but  a  construction  in  harmony  with 
appellants*  view  would  impose  a  burden  up- 
on the  miner  which  in  many  instances  would 
require  all  his  time  to  discharge  and  pre- 
vent his  employment  being  of  any  profit  to 
himself,  or  any  use  to  his  employer.  If  the 
pothole  70  feet  from  the  place  where  he  was 
loading  was  within  plalntlfTs  working  place 
because  he  bad  to  pass  that  point  to  secure 
empty  cars  and  other  supplies,  then  the  whole 
30O  feet  between  tbe  face  and  the  magazine 
was  likewise  within  and  a  part  of  his  work- 
lug  place,  because  he  had  to  pass  through  it 
to  secure  powder.  Such  a  construction  would 
result  in  a  perversion  of  the  language  of  the 
act  and  Impose  upon  the  mluera  duty  lncom> 
patlble  with  hia  work,  and  one  deail^  aewts 
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within  the  contemplation  of  the  Legislature. 
It  is  Buffldoit  for  the  purposes  of  this  case 
to  say  that  on  December  9,  1911,  plaiotHTs 
working  place  while  be  was  loading  was  at 
the  point  where  the  coal  was  actually  put 
upon  the  cars,  and  while  drilling  and  blast- 
ing, it  was  at  the  face  of  the  entry. 

When  the  plaintiff  had  removed  the  coal 
from  the  tunnel  at  the  pothole  and  the  work 
liad  been  measured  up  and  paid  for,  that  por- 
tion became  complete,  was  turned  over  to 
the  company,  and  thereafter  was  a  passage 
or  traveling  way,  the  duty  of  Inspection  of 
which  was  devolved  by  the  act  upon  the  com- 
pany's foreman  by  section  71.  As  to  the 
miner,  this  travellngway  was  an  appliance 
for  his  use,  but  not  a  part  of  bis  working 
place.  3  Labatt  on  Master  &  Servant  (2d 
Ed.)  I  S90. 

[2-4]  2.  With  this  principal  question  solved, 
the  contention  that  the  plaintiff  failed  to 
make  out  a  cause  of  actionable  n^Ugence  re- 
quires very  little  consideration.  The  rules 
deSning  the  master's  common-law  duty  and 
the  extent  of  the  risk  assumed  by  the  serv- 
ant, have  been  iterated  and  reiterated  so 
often  since  the  decision  of  Kelley  v.  Fourth 
of  July  Mln.  Co.,  16  Mont  484,  41  Paa  273, 
that  furUier  r^>etltlon  is  unnecessary.  In- 
deed, counsel  for  these  respective  parties  do 
not  disagree  at  all  with  reference  to  them, 
but  only  as  to  their  application  to  the  facts 
of  this  case.  Since  it  was  the  master's  duty 
to  exercise  reasonable  care  to  make  of  this 
traveling  way  a  reasonably  safe  place  and  to 
maintain  It  In  that  condition,  the  risk  aris- 
ing from  his  failore  to  discharge  that  duty 
la  not  one  of  the  risks  which  the  servant  as- 
sumed unless  the  danger  was  obvious  and 
the  servant,  with  knowledge  of  the  danger 
and  appreciation  of  the  risk  attending  It,  and 
without  any  assurance  from  the  master  that 
it  would  be  remedied,  continued  to  use  the 
way.  It  Is  tme  that  plaintiff  testified  that 
on  the  morning  of  the  accident  as  he  went  in 
to  his  work,  he  made  a  visual  examination  of 
the  pothole  and  found  it  safe.  But  bis  Judg- 
ment upon  the  matter,  based  upon  ttiat  casu- 
al examination,  was  not  conclusive.  The  evi- 
dence is  that  sounding  should  be  resorted  to, 
to  detect  the  looseness  of  large  rocks  in  such 
situations,  or,  as  in  this  Instance,  to  deter- 
mine with  any  reasonable  degree  of  certainty 
whether  the  rock  In  this  pothole  had  become 
loose  by  reason  of  the  action  of  the  air,  wa- 
ter, vibrations  caused  by  blasting,  or  other- 
wise, and  that  this  character  of  examloation 
was  not  made.  The  defendants  were  aware 
of  the  existence  of  the  pothole  for  a  suffi- 
cient time  before  the  accident  to  enable  them 
to  make  a  proper  examination  and  repaire. 
They  failed  In  this  duty,  and  must  respond 
in  damages  as  a  consequence.  Knowing  of 
the  existence  of  the  pothole,  section  73  made 
it  their  duty  to  know  of  the  danger,  If  by 
reasonable  examination  the  danger  would  be- 
come apparent 


[II  S.  The  court  submitted  to  the  jury  the 
question  whether  the  pothole  where  plaintiff 
was  Injured  was  within  his  working  place, 
and  by  the  general  v^ict  the  jury  found 
that  it  was  not.  The  court  might  properly 
have  directed  the  Jury  to  the  same  conclu- 
sion, in  view  of  the  undisputed  evidence  of 
this  case;  and  therefore  error,  if  error,  in 
submitting  the  question  to  the  Jury,  was 
harmless. 

[6]  4.  The  contention  that  plaintiff  was 
not  a  servant  of  the  company,  but  an  inde- 
pendent contractor,  is  disposed  of  adversely 
to  the  appdlants  by  the  decision  in  Allen  v. 
Bear  Creek  Coal  Co..  43  Mont.  269,  115  Fac 
67a 

The  judgment  and  order  are  affirmed. 
Affirmed. 

BRANTLT,  O.      and  SANNEB,  J„  ooncur. 

(«  Hoat  M) 
In  re  PETERSON'S  ESTATE. 

CHELLQUIST  et  al.  v.  EUSTANGE. 

(No.  3366.) 

<Supreme  Court  of  Montana.    April  9,  1914.) 

1.  BXECUTOBS  AND  AdWNISTKATOBS  (|  314*)— 

Pbocbedinqs  roB  Distbibution  of  Estate 

—Notice. 

Rev.  Codes,  |  7141,  providing  that,  where  a 
written  notice  or  motion  is  Qecessary,  it  must 
be  given  five  days  before  the  appcunted  time 
for  the  hearlDK,  is  not  applicable  to  the  hear- 
ing of  an  issae In  probate  proceedings  formed  by 
a  petition  for  distribution  and  objections  there- 
to. 

[Ed.  Note.— For  otlier  cases,  see  Executors  and 
Administrators.  Gent.  Dig.  Si  1274-1297 ;  Dec. 
Dig.  I  814.*] 

2.  WrtXe  (S  487*)— CONBTBUCTION— Admissi- 
Bii,rrT  OF  Evidence— Intention  of  Testa- 
tor. 

Under  Rev.  Codes,  8  4TO5,  providini  that, 
where  any  testator  omits  to  provide  in  his  will 
for  any  of  his  children,  nntess  it  appeara  that 
Bucb  omission  was  intentional,  such  child  must 
have  the  same  share  in  the  estate  as  If  testa- 
tor bad  died  intestate,  etc,  evidence  de  hors  the 
will  may  l>e  received  to  ascertain  whether  the 
omisaioD  was  intentional. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent. 
Dig.  18  1028,  1026-1032;  Dee.  Dig.  |  487.*] 

Appeal  from  District  Court,  Cascade  Coun- 
ty; B.  H.  Ewlng,  Judge. 

In  re  Estate  of  Mathilda  Peterson,  deceas- 
ed. Petition  for  distribution  by  Ellen  S.  Eus- 
tance,  to  which  George  Chellqulst  and  anoth- 
er filed  objections.  From  a  decree  for  peti- 
tioner, objectors  appeal.  Affirmed. 

Fred  A.  Ewald,  of  .Great  Falls,  for  appel- 
lants. C.  H.  Benton,  of  Great  Falls,,  for  re- 
spondent. 

HOLLOWAT,  J.  On  February  2,  1902 
Mathilda  Peterson  died,  learing  a  will  which 
designated  Amandus  J.  Chellqulst  her  son, 
and  Ellen  S.  Eustance,  her  daughter,  as  sole 
devisees.  At  the  time  the  will  was  executed, 
Mrs.  Peterson  had  several  other  ctiildren  liv- 
ing, but  no  one  of  them  la  named  In  the  will. 
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and  no  proTlsIon  Is  made  lor  any  of  them. 
The  daughter,  Ellen  S.  Eustance,  was  ap- 
pointed administratrix  with  the  wlU  annexed, 
and  in  October,  1912,  presented  to  the  district 
court  her  final  report  and  petition  for  dls- 
tribatlon.  She  eet  forth  that  she  had  suc- 
ceeded to  the  interest  of  her  brother  Aman- 
dns  X  Chellqulst  and  prayed  that  the  entire 
property  belonging  to  the  estate  be  distrib- 
uted to  her.  Due  notice  was  given  that  the 
report  and  petition  would  be  heard  on  No- 
vember 6th.  On  November  4th  George  and 
Bert  Chellqnist,  sons  of  the  deceased,  filed 
their  written  objection  to  the  distribution  of 
all  the  property  to  Ellen  S.  Eustance,  upon 
the  ground  that,  being  children  of  the  deceas- 
ed  not  named  or  provided  for  in  the  wlU,  they 
should  share  in  the  estate  as  though  the  de- 
ceased had  died  Intestate.  On  February  12, 
1913,  counsel  for  the  administratrix  gave 
personal  notice  to  the  attorney  for  the  ob- 
jectors that  on  February  15th  the  issue  rais- 
ed by  the  petition  and  objection,  viz.,  wheth- 
er Mathilda  Peterson  intentionally  omitted  to 
name  or  provide  for  the  objectors  in  her  will, 
would  be  tried  by  the  district  court.  On 
March  25th  a  decree  of  distribution  in  con- 
formity with  the  prayer  of  the  petition  was 
rendered  and  entered,  and  the  objectors  ap- 
pealed. 

[1]  Some  technical  questions  of  practice 
are  raised,  but  they  are  not  entitled  to  seri- 
ous consideration.  The  only  issue  presented 
by  the  objectors  was  their  right  to  partici- 
pate In  the  estate,  and  that  was  presented 
by  the  petition  for  distribution  and  the  writ- 
ten objections  thereto.  When  an  Issue  is 
thus  raised  in  a  probate  matter,  It  is  to  be 
tried  and  determined  as  an  ordinary  dvll  ac- 
tion (Rev.  Codes.  SS  7711,  7714,  7398),  except 
that  a  Jury  trial  Is  a  privilege,  and  not  a 
matter  of  right  (section  7715).  Complaint  is 
made  that  the  notice  provided  for  in  section 
7141  was  not  given  to  objectors  before  the 
trial  was  had  on  February  15th  but  counsel 
Is  mistaken  in  assuming  that  section  to  be 
applicable  to  the  situation  presented  here. 
The  notice  there  mentioned  is  a  notice  of  a 
motion.  The  Issue  formed  by  the  petition  for 
distribution  and  the  written  objections  there- 
to was  for  trial  before  the  court,  and  we  do 
not  know  of  any  rule  of  law  or  practice 
which  requires  that  any  fixed  period  of  time 
shall  intervene  between  the  day  upon  which 
a  cause  is  set  for  trial  and  the  day  of  the 
trial.  If  the  objectors  were  not  ready  on 
February  15th,  they  should  have  asked  for  a 
continuance,  and  their  failure  to  do  so  con- 
stituted a  waiver  of  any  objection  on  their 
part  to  the  date  set  for  the  trial. 

The  record  is  apparently  not  complete. 
The  appeal  is  sought  to  be  presented  ui>oo 
the  Judgment  roll,  but  there  is  not  any  prop- 
er certificate.  The  certificate  attached  con- 
tains a  great  many  recitals  which  the  clerk 
has  no  authority  to  make,  but  falls  to  state 
that  the  papers  enumerated  constitute  the 
Judgment  roll.  For  a.  discussion  of  questions 


of  practice  In  probate  matters,  see  In  re 
Dougherty's  Estate,  34  Mont.  336,  86  Pac  38. 

[2]  An  important  question,  and  one  of  first 
Impression  In  this  Jurisdiction,  Is  presented 
for  determination,  viz. :  Could  the  trial  court 
receive  evidence  aliunde  the  will  that  the  tes- 
tatrix intentionally  omitted  reference  to,  or 
provision  for,  any  of  her  living  children  oth- 
er than  the  two  who  were  named  In  the  will? 
Section  4755,  Revised  Codes,  reads  as  fol- 
lows: "When  any  testator  omits  to  provide 
iu  his  will  for  any  of  his  children,  or  for  the 
issue  of  any  deceased  child,  unless  It  api>ear8 
that  such  omission  was  Intentional,  such  child, 
or  the  issue  of  such  child,  must  have  the 
same  share  in  the  estate  of  the  testator  as  If 
he  had  died  intestate,  and  succeeds  thereto 
as  provided  In  the  preceding  section."  The 
clause  "unless  It  appears  that  such  omission 
was  Intentional"  suggests  the  inquiry  before 
US :  How  may  such  Intention  be  made  to  ap- 
pear? Is  the  trial  court  limited  In  Its  In- 
quiry to  the  will  Itself,  or  may  evidence  de 
hors  the  will  be  received?  In  the  absence 
of  any  adjudications,  we  might  find  some  In- 
dication of  legislative  Intention  in  cognate 
provisions  of  our  Codes.  In  each  of  the  fol- 
lowing sections  the  lawmakers,  in  unmistak- 
able terms,  limited  the  Inquiry  to  the  will  It- 
self as  the  exclusive  source  of  Information 
respecting  the  subjects  treated:  Sections 
4745,  4746,  4747,  4759,  and  4760.  Section 
4764  authorizes  the  court  to  resolve  any  un- 
cettalnty  arising  on  the  face  of  the  will,  by 
reference  to  other  provisions,  taking  into  con- 
sideration the  circumstances  under  which  the 
will  was  made,  exclusive  of  the  testator's 
oral  declarations.  Simitar  provisions  are 
found  In  section  4766.  Section  4757  provides 
that.  If  the  children  omitted  from  the  will 
have  received  their  portions  of  the  estate 
during  the  testator's  lifetime  by  way  of  ad- 
vancements, then  they  shall  not  take  any- 
thing by  virtue  of  section  4755  above.  It 
would  seem  very  clear  that  evidence  de  hors 
the  will  might  be  received  to  show  whether 
the  pretermitted  children  had  received  ad- 
vancements, and,  if  so,  to  what  extent. 
When  the  Legislature  intended  to  limit  the 
court's  Inquiry  to  the  will  Itself,  it  experi- 
enced no  dlflBculty  whatever  in  manifesting 
that  Intention  In  plain,  terse  English,  and  the 
fact  that  no  such  restriction  Is  Imposed  by 
the  clause  quoted  from  section  4755  above 
would  seem  to  suggest  that  It  was  the  pur- 
pose of  the  Legislature  to  leave  the  trial 
court  free  to  ascertain  the  intention  of  the 
testator  from  any  competent  evidence,  ex- 
trinsic as  well  as  intrinsic. 

Many  of  the  states  have  statutory  provi- 
sion similar  to  our  section  4755,  above. 
Washington,  Oregon,  Missouri,  New  Hamp- 
shire, Rhode  island,  and  Tennessee  each  has 
a  statutory  provision  on  the  same  subject, 
but  in  each  instance  it  la  mandatory  In  form 
that,  If  the  child  is  omitted  from  the  will, 
it  takes  as  though  the  testator  died  intes- 
tate;  Undo-  sach  a  statute,  the  will  alone 
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can  be  consiulted.  and  tbe  reason  tor  tbe 
mle  Is  manifest.  Bower  v.  Bower,  5  Wash. 
225,  31  Pac.  S96;  Gerrlsh  t.  Oerrlsh,  8  Or. 
851.  84  Am.  Rep.  585;  Bradley  r.  Bradley, 
24  Mo.  811;  Gage  v.  Gage,  29  N.  B.  533; 
Chace  T.  Ghaoe,  6  R.  I.  407,  78  Am.  Dec.  446; 
Bams  r.  Allen,  03  Tenn.  140,  23  S.  W.  111. 
FiioF  to  1836  tlie  Masaacbusetts  statate  was 
also  in  terms  mandatory,  bnt  after  the  en- 
actmmt  oC  that  year  the  statute  contained 
tills  danse:  "Unless  it  shall  appear  that 
snch  omission  was  Intentional  and  not  oc- 
casioned by  any  mistake  or  accident"  Un- 
der the  amended  statute  It  has  been  held 
uniformly  since  Wilson  t.  Fosket;  6  Hetc 
(Mass.)  400,  39  Am.  Dec.  730,  that  evidence 
de  hors  tbe  will  may  be  received  to  ascertain 
whether  the  omission  was  intentional.  The 
clause  found  in  the  statutes  of  Nebraska, 
Maine,  Iowa,  Michigan,  and  Wisconsin  is 
substantially  the  same  as  that  quoted  above 
from  Massachusetts,  and  the  same  rule  pre- 
vails in  those  states.  Brown  v.  Brown,  71 
Neb.  200,  98  N.  W.  718.  116  Am.  St  Rep.  568, 
8  Aon.  Cas.  632;  Whittemore  r.  Russell, 
80  Me.  297,  14  Atl.  197,  6  Am.  St.  Rep.  200: 
Lorieux  t.  Keller,  5  Iowa,  106,  68  Am.  Dec. 
696;  In  re  Stebblns*  Estate,  94  Mich.  304,  54 
N.  W.  169,  34  Am.  St  Rep.  345;  Moon  T. 
Evans*  Estate,  69  Wis.  667,  34  N.  W.  20. 

It  will  be  observed  that  tbe  words  "and 
n«t  occasioned  by  any  mistake  or  accident" 
found  in  the  statutes  of  the  last-named 
states,  Includlog  Massachusetts,  are  omitted 
from  ours.  Galifomia,  North  Dakota,  and 
Utah  each  has  a  statute  like  our  own.  Be- 
cause of  this  dlfTerence  in  the  language  be- 
tween the  statute  of  Massachusetts  and  its 
own,  the  Supreme  Ck)nrt  of  California  reach- 
ed the  conclusion  that  a  different  rule  should 
prevail,  and  held  extrinsic  evidence  inadmis- 
sible to  show  that  the  omitted  children  were 
purposely  omitted.  Garraud's  Estate,  35  Cal. 
336.  In  Coulam  v.  DouU,  4  Utah,  267,  9  Pac. 
568,  ppon  the  same  statute  tbe  Utah  terri- 
torial court  reached  the  contrary  conclusion, 
and  upon  appeal  to  the  Supreme  Court  of  tbe 
United  States,  the  Judgment  of  the  Utah 
tMurt  was  affirmed.  The  decision  in  Gar- 
rand's  Estate  was  severely  criticised,  and  it 
was  pointed  out  that  tbe  addition  of  the 
words  "and  not  occasioned  by  any  mistake 
or  accident"  does  not  change  the  eiCect  of 
the  statute ;  that  the  same  mle  would  have 
been  applied  In  l^ssachnsetts  if  those  words 
had  not  been  added;  and  that  since  the 
Massachusetts  statute  la  the  parent  of  all 
these  others,  and  had  received  constmctlon 
in  Wllstrn'r.  Fosket  before  It  was  adopted 
In  CalifOmla  or  Utah,  that  construction 
should  be  entitled  to  great  consideration,  if. 
Indeed,  it  should  not  be  held  controlling. 
Conlam  v.  Donll,  133  U.  S.  216,  10  Sup.  Ct 
253,  33  li.  Ed.  606.  The  Supreme  Court  of 
North  Dakota  has  likewise  followed  tbe  Mas- 
sadiusetts  doctrine.    Scbultz  v.  Schultis,  10 


N.  D.'6S8, 125  N.  W.  565.  In  the  considera- 
tion of  a  statute  anything  like  onrs,  the 
Callfbn^  court  stands  alone  in  its  position. 

From  the  standpoint  of  sound  reasoning, 
as  well  as  the  weight  of  authority,  we  adopt 
the  Massachusetts  mle,  and  hold  that.  In 
receiving  oral  evidence  of  the  intention  of 
Mathilda  Peterson  to  omit  any  reference  to 
her  children  other  than  the  two  named  in 
the  will,  the  trial  court  did  not  err. 

The  Judgment  is  affirmed. 

Affirmed. 

BRAMTLY,  a  J.,  and  SANNBR,  J.,  concur. 


(167  Cal.  BM) 

LAS  ANIMAS  &  S.  J.  LAND  CO.,  Inc  v. 
PRECIADO,  Tax  Collector,  et  aL 
(Sac.  2O140 

(Supreme  Qmrt  of  (Mifomla.   April  1,  1014.) 

1.  SCBOOLS  AND  SCHOOL  DUTBXCtS  (i  83*)— 

Division  of  School  Districts— Eotsot— 

"Joint  School  District." 

As  PoL  Ciode,  I  1683,  recognised  joint 
school  districts  before  tbe  enactment  of  any  stat- 
ute Buthorizing  the  creation  of  such  districts, 
a  district  which,  after  one  county  was  carvea 
out  of  another,  lay  partly  in  both  is  a  joint 
school  district;  this  coDClusion  being  strength- 
ened by  the  subsequent  enactment  of  section 
1580.  declaring  such  districts  to  be  joint  school 
districts,  and  St  1905,  p.  243,  declaring  that 
school  districts  which  have  been  in  existence 
for  five  years  are  duly  iacwporated  bodies 
politic, 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Gent  Dig.  f  66;  Dec.  Dig.  f 

2.  Schools  and  School  Dzbirxots  (1  107*)— 
In  vALi  DiTY— Estoppel. 

Plaintiff,  whose  property  was  within  the 
boundaries  of  a  joint  school  district,  ts  not 
estopped  from  claiming  that  a  second  district, 
organized  to  take  over  part  of  tbe  joint  dis- 
trict Is  invalid,  because  he  paid  one  assessment 
of  school  taxes  by  the  contested  district 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  H  253-256;  Dec. 
Dig.  f  107.*] 

3.  Vendor  and  Pdschaseb  (S  130*)— Cloud 
ON  Titles— Marketabu  Titles. 

A  tide  not  deducible  of  record  is  clouded 
and  unmerchantable. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  fS  245,  246,  247;  Dec. 
Dig.  i  13<i.*] 

4.  Taxation  (|  008*)— Assessments  —  Cloud 
ON  Title. 

Whether  a  deed  for  unpaid  taxes  would 
constitute  a  cloud  on  the  owner's  property  de- 
pends upon  whether,  In  ejectment  by  toe  bolder 
of  the  deed,  the  owner  would  be  required  to  offer 
evidence  to  defeat  recovery  by  showing  the  in- 
validity of  the  assessment 

[Ed.  Note.— For  other  cases,  see  Taxatitm,' 
Cent  Dig.  H  1230-1241;  Dee.  Dig.  |  608.*] 

6.  Schools  and  School  Districts  (8  107*)— 
Taxes— Injunction. 

Where  plaintiff's  land  was  located  in  a 
Mnt  school  district,  a  sate  of  the  land  for  taxes 
levied  by  a  second  school  district  organised  to 
take  over  part  of  tbe  territory  of  the  joint  dis- 
trict will  be  enjoined;  for,  while  the  organisa- 
tion of  the  second  district  is  invalid,  a  tax  deed 
would  constitute  a  cloud  on  plaintiff's  title,  eri- 
dence  bang  necessary  to  show  the  invalidity  of 
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die  asseBsmetit,  asd  hence  an  action  at  lav  does 
not  afford  him  adequate  relief. 

[Ed.  Note.— For  other  cases,  eee  Schools  and 
School  DiatrictB,  Cent.  Dig.  {§  253-256;  Dec. 
Dig.  I  107.*] 

In  Bank,  Appeal  from  Superior  .  Court, 
Madera  County;   George  E.  Church,  Judge. 

Action  by  the  Las  Animas  &  San  Joaquin 
Land  Company,  Incorporated,  against  C.  F. 
Preciado,  Tax  Collector  for  the  County  of 
Madera,  and  others.  From  a  judgment  for 
plaintiff,  defendants  ap[>eal.  Affirmed. 

Robert  L.  Ha^roTO  and  W.  H.  Larew, 
both  of  Madera,  for  appellants.  Edward  F. 
Treadwell,  of  San  Frandaco,  and  Johnston 
&  Jones,  <^  Fresno  (Lawrence  J.  Kennedy,  of 
San  Francisco,  ot  counsel),  for  respondent 

HENSHAW,  J.  The  Firebangh  scbool  dis- 
trict, organized  In  1878,  at  that  time  and  for 
many  years  thereafter  lay  wholly  within  the 
territorial  limits  of  Fresno  county.  In  1893, 
by  legislatiTe  enactment,  Madera  county  was 
carved  out  of  the  territory  of  Fresno  county, 
with  the  result  that  part  of  the  territory 
embraced  within  the  Firebaugh  school  dis- 
trict remained  in  Fresno  county,  and  part 
fell  In  Madera  county.  The  Firebaugh  school 
district  thereafter  continued  to  exercise  ite 
coiltrol  over  the  whole  territory.  In  1007  the 
Dos  PalOB  IMnt  union  high  school  district 
was  formed  and  included,  with  other  dla* 
trlcta,  all  of  the  Firebaugh  school  district 
Since  ite  formation  the  Dos  Palos  high  school 
district  has  asserted  the  r^bt  and  exerciaed 
the  power  to  tax  all  of  the  territory  of  the 
Firebangh  school  district  In  1008  the  coun- 
ty auperintendent  of  sdiools  of  Madera  coun- 
ty, acting  under  the  supposed  authority  of 
sectiott  1651  of  the  Political  Code,  reported 
to  the  supervisors  of  bis  county  tliat  the 
Firebaugh  school  district  "has  never  by  any 
action  of  the  board  of  snperriaors  of  the 
two  counties,  as  the  stetutes  require,  been 
made  a  Joint  school  district"  and  that  por- 
tion of  the  Firebangh  school  district  lying 
within  Madera  county  had  never  been  at- 
teched  to  any  school  district  within  Madera 
county,  and  t^t  from  this  has  resulted  an 
indefinlteness  In  the  boundaries  of  the  school 
district  of  Madera '  county.  Thereupon  Gxe 
supervisors  of  Madera  county  made  an  order 
attaching  this  land  to  the  La  Vina  school 
district  of  Madera  county.  The  La  Vina 
school  district  was  one  of  the  dlstricte  of  the 
Madera  high  school  district,  and  the  Madera 
high  school  district,  in  levying  its  taxes,  as- 
serted and  exercised  the  right  to  assess  the 
lands  of  the  Firebaugh  school  district  in 
Madera  county.  The  plaintiff  is  an  owner 
of  lands  within  the  disputed  area,  and  brings 
an  action,  In  ite  essence,  to  have  determined 
in  what  school  district  the  power  to  tex  its 
lands  really  rests.  In  form  the  pleading  al- 
leges that  the  land  Is  in  the  Firebaugh  school 
district  and  the  Dos  Palos  Jt^nt  union  high 
school  district,  and  that  the  assessment  and 


levy  of  the  Madera  onion  Ugh  school  dis- 
trict Is  void.  The  prayer  is  for  an  injuncttou 
to  restrain  the  proper  officers,  acting  for  the 
Madera  union  high  school  district  from  ad- 
vertising plaintiff's  pr(^)erty  for  sale,  and 
from  selling  It  for  nonpaym^t  of  the  tex 
which  that  district  has  levied.  It  is  con- 
ceded that  in  this  particular  Instance,  for 
irregularities  and  Informalities,  the  tax  levy 
of  the  Dos  Pakw  Joint  union  high  school  dis- 
trict Is  invalid  as  to  the  land  here  in  ques- 
tion. 

[1]  SectionB  1677,  1678,  and  1670  of  the 
Political  Ck>de  contain  provisions  for  Uie  cre- 
ation of  Joint  districts.  A  Joint  school  dis- 
trict is  one  whose  territory  lies  partly  with- 
in the  boundaries  of  one  county  and  partly 
within  the  boundaries  of  another.  Before 
the  enactment  of  these  sections  referred  to, 
section  1583  of  the  Political  Code  was  in  ex- 
istence, ^nd  made  distinct  recognition  by 
name  of  Joint  diatricte.  Therefore  the  law 
recognized  the  exi9tetice  of  Joint  districts 
even  before  it  provided  a  method  for  their 
ereatiotk  The  contention  of  appellant  is  that 
such  a  Joint  district  can  only  come  into  exist- 
ence by  following  the  metbod  prescribed  in 
sectton  1677  et  seq.  of  the  Political  Co6e. 
The  ptffiltion  of  respondent— in  which  we 
think  it  Is  clearly  right— is  that  the  law  rec- 
ognized and  declared  that  a  school  district 
whose  territory,  by  the  division  of  a  county, 
lay  partly  in  one  and  partly  In  another  coun- 
ty ipso  facto  became  a  Joint  district  If  a 
part  of  the  territory  of  a  r^larly  recogniz- 
ed school  district  was  to  be  taken  from  it 
solely  by  reason  of  the  fact  that  through  the 
creation  of  a  new  connty  a  part  of  the  land 
fell  Into  such  new  county,  we  would  look  for 
some  legislative  declaration  to  that  end. 
C!onover  v.  Parker,  67  N.  J.  Law,  631,  31  Atl. 
760.  We  not  only  find  none,  but,  to  the  con- 
trary, we  find  in  section  1680  of  the  Political 
Code  (adopted  to  be  sure  after  the  attempted 
Incorporation  of  the  disputed  area  with  the 
Madera  union  high  school  district)  an  ex- 
press .declaration  that,  whenever  such  a  con- 
dition resulte,  the  original  district  "sball  by 
operation  of  law  constitute  and  become  es- 
tablished as  a  Joint  school  district"  Fur- 
thermore, It  is  undisputed  that  continuously 
and  for  many  years  after  the  creation  of 
Madera  county  the  Firebaugh  school  dis- 
trict exercised  Ite  authority  over  the  land  in 
Madera  county,  and  the  statute  of  March, 
1905  (Stats.  IfKMS,  p.  243),  Operates  to  confirm 
the  authority  thus  exercised.  That  stat- 
ute declaiieB  as  follows:  "All  school  dls- 
tricte in  this  state  that  for  a  period  of  five 
(5)  years  have  been  acting  as  school  districts 
under  the  lam  of  this  state,  are  hereby  de- 
clared to  be  duly  Incorporated  and  to  be 
bodies  politic  under  the  laws  of  this  state, 
and  as  such  school  districte,  under  their  ap- 
propriate names,  shall  have  all  the  rights 
and  privileges  and  be  subjected  to  all  of  the 
duties  and  obligations  of  duly  incorporated 
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Bdtiool  districts.**   For  this  additional  na-i 
son,  tberefore,  It  most  be  held  that  the  dls- 
[Mrted  area  In  Madera  oonntr  Vas  a'  lurt  of 
and  within  the  jurisdiction  of  die  Fireban^ ! 
district    Snob  being  the  case,  the  attempt  i 
of  tbe  saperrlsora  of  Madera  county  to  de- 
prive the  Fliebangh  district  of  it  and  to  an- 
nex it  to  one  of  Its  own  school  districts  was 
abortlTO,  and  tbe  result  Is  that  neither  the 
Za  Tina  school  district  nor  the  Madera 
anion  high  school  district  has  any  right  to 
exerdae  tbe  taxing  power  upon  and  against 
plalntUTs  land. 

Tbe  argument  that  respondent  is  iKie  at- 
tacking ttie  organizatimi  (tf  one  .or  more  of 
tlw  adiool  districts  is  baseless.  Bespondoit 
freely  concedes  the  legal  existence  of  one 
and  aU  of  the  affected  ^Ustricts,  and,  in  ef< 
feet,  asks  merely  that  their  boundaries  be 
ddimited  and  defined,  to  the  end  that  it 
may  know  in  which  one  its  pipperiy  is  sit- 
oated,  and  to  which  one  It  sliall  pay  its  tax. 

[1|  As  lltUe  force  attadies  to  the  farther 
eontraitlon  that,  by  reason  of  the  fact  that 
respondent  paid  a  similar  tax  assessed  upon 
Its  lands  and  levied  by  the  Madera  union 
high  school  district.  It  Is  estopped  from  con- 
testing the  validity  of  this  assessment  The 
proposition  Is  completely  answered  by  Wood 
V.  County  of  Calavcaras,  164  Cat  896,  129 
Pea  283. 

[9-B]  There  Is  flias  left  for  consideration 
Um  single  pn^Kisltion  as  to  the  avallablU^ 
to  teepondent  of  the  remedy  which  It  has 
sought,  and  herein  it  Is  argued  that,  under 
the  authority  of  such  cases  as  Savings  & 
Loan  Society  v.  Austin.  46  Cal.  416,  Houfl^- 
ton  T.  Austin,  47  CaL  647,  and  especially  the 
case  at  Crocker  v.  Scott  149  Cal.  S75,  87  Pac. 
102,  tbe  remedy  by  injunction  is  not  avail- 
able to  respondent  It  might  be  a  snfflclent 
answer  to  this  to  say  that.  Irrespective  of 
the  injunctlonal  belief  sought  and  awarded, 
plaintiff  had  tjie  unquestioned  right  under 
section  788  of  the  Code  of  Civil  Prooedare, 
to  determine  these  conflicting  lien  claims  as- 
serted to  affect  its  property,  and  that  this 
being  done,  tbe  fact  that  an  Injonctlou  was 
also  asked  would  be  Immaterial  to  the  cause 
of  action  spedfically  pleaded.  Haggtn  v. 
Kelly.  136  CaL  481,  69  Pac.  140;  Castro  v. 
Bany,  79  Cel.  443.  21  Pac.  946;  Dranga  v. 
Rowe,  127  Cat  506,  Bfl  Pac.  944;  Hancock 
V.  Board  of  Education,  140  Cal.  C54,  74  Pac. 
44.  But  It  may  be  better  to  discuss  the  prin- 
cipal qnratlon  to  remove  any  misunderstand- 
ing whi<di  may  exist 'as  to  the  scope  and 
meaning  of  Grower  t.  Scott  and  the  cases 
like  it 

The  fundamental  proposition  in  this  con- 
sideration Is  that  equity  will  afford  relief 
to  a  party  against  whom  an  Illegal  tax  baa 
been  collected  or  has  been  soogbt  to  be  col- 
lected. But.  as  equity  makes  good  only  the 
deficiencies  of  the  law,  it  will  not  interpose 
betweoi  the  owner  and  the  fiscal  officers, 
where  the  law  then  or  thereafter  affords  him 
adequate  redress.  Bat,  stating  it  conversely, 
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I  where  the  law  then  or  thereafter  does  not 
afford  the  owner  adequate  redress,  equity 
will  interpose  for  the  protection  of  his  prop- 
!  erty  rights.  While  this  Is  tbe  rule,  the  rea- 
!  son  is  not  alone  because  equity  will  not  in- 
terpose where  legal  redresf  is  sufficient  but 
it  Is  additionally  because,  where,  as  is  usual, 
the  complaint  against  the  tax  is  a  complaint 
not  against  the  right  of  tlie  taxing  power 
to  tax,  but  is  addraned  to  asserted  irr^lar- 
Itles  or  Illegalities  in  the  ministerial  and 
executive  processes  fixing  the  lioi  upon  the 
property,  where,  in  short,  there  is  an  equl- 
teble  duty  to  pay  some  tax,  courts  have  shown 
a  very  proper  reluctence  to  come  to  the  re- 
lief of  an  Indiridnal  and  enjoin  the  collection 
of  tbe  tax,  as  a  whole,  to  the  great  disturb* 
ance  of  the  revenues.  Therefore  equity,  lu 
effect  bas  said  to  sntii  a  petitioner:  Find 
your  relief  at  law,'ft>r  ttie  law  usually  af- 
fords adequate  relief  In  soch  cases.  The 
usual  forms  of  such  relief  accorded  by  stat- 
utes are  the  right  of  recovery  back  after 
payment  under  protest  or  the  right  to  sue 
the  vendee  at  the  tax  sale,  thus  quieting  title 
and  removing  the  11^  The  Supreme  Court 
of  the  United  States  (Union  Pacific  Ry.  Co. 
V.  Cheyenne,  113  U.  S.  fil6.  6  Sup.  Ct  601. 
28  L.  Ed.  1098).  upon  this  subject  declares: 
"Judge  Cooley  fairly  sums  up  the  law  on 
tlils  subject  as  follows:  To  entitle  a  party 
to  relief  In  equity  against  an  illegal  tax,  he 
mast  by  his  bill  bring  his  case  under  some 
acknowledged  head  of  equity  Jurisdiction. 
The  iU^ality  of  the  tax  alone,  or  the  threat 
to  sell  property  for  its  satisfaction,  cannot 
of  themselves,  furnish  any  ground  for  equita- 
ble intorpositt<Hi.  In  ordinary  cases  a  party 
must  find  his  remedy  In  the  courts  of  taw, 
and  It  Is  not  to  be  supposed  he  will  fall  to 
find  one  adequate  to  his  proper  relief.  Cases 
of  fraud,  accident  or  mistake,  cases  of  cloud 
upon  the  title  to  one's  property,  and  cases 
where  one  Is  threatened  with  irremediable 
mischief  may  demand  other  remedies  than 
those  the.  common  law  can  give,  and  these, 
in  proper  cases,  may  be  afforded  In  courtR 
of  equity.* "  Section  2,  Cooley.  Taxation  (8d 
Ed.)  pp.  1414.  1447,  1453.  And  in  that  same 
case.  In  giving  further  Instances  of  the  in- 
adequacy of  legal  relief,  it  Is  said:  "For  ex- 
ample, if  the  legal  remedy  consisted  only  of 
an  action  to  recover  back  the  money  after 
it  has  been  collected  by  distress  and  sale  of 
the  taxpayer's  lands,  the  loss  of  bis  free- 
hold by  means  of  a  tax  sale  would  be  a  mis- 
chief hard  to  be  remedied.  EVen  the  dond 
cast  upon  his  title  by  a  tax  under  which  such 
a  sale  could  be  made  ^ould  be  a  grievance 
which  would  entitle  him  to  go  Into  a  court 
of  equity  for  relief." 

What  thus  constitutes  a  cloud  and  in  what 
cases  equity  will  lend  its  aid  was  early  laid 
down  in  this  state  in  Plxley  t.  Hoggins.  15 
CaL  127,  and  Mr.  Justice  Field's  language  In 
that  case  bas  become  the  accepted  doctrine 
of  the  courta.  Discussing  the  sitnatious  un- 
der which  equity  will  assert  Jurisdiction,  be 
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says:  "As  the  property  vested  by  the  deed 
of  Angnst.  1S52,  no  intwest  would  hare  pass- 
ed to  the  purchaser  under  the  sale  advertised 
upon  the  execution  issued  upon  the  judgment 
of  Hugglns  and  HaU.  But  It  does  not  follow, 
as  the  counsel  o(  the  defraidant  insist,  that 
the  plaintiff  was  not  entitled  to  the  equitable 
Interposition  of  the  court  to  prevent  the  sale. 
Hie  Jurisdiction  of  the  court  to  enjoin  a 
sale  of  real  estate  is  coectenslve  with  lia 
jurisdiction  to  set  aside  and  order  to  be  can- 
celed a  deed  of  such  property.  It  Is  not 
necessary  for  Its  assertion  in  the  latter  case 
Oiat  the  deed  should  be  operative,  if  suffered 
to  remain  uncanceled,  to  pass  the  titl^  or 
that  the  ddtense  to  the  deed  should  rest  In 
extrinsic  evidence,  liable  to  loss,  or  be  avail- 
able  only  in  equity.  It  Is  sufficient  to  call 
into  exercise  the  jurisdiction  of  the  court 
that  the  deed  casts  a  (doud  over  the  Utle  of 
the  plaintlir.  As  in  such  case  the  court  will 
remove  the  cloud,  by  directing  a  cancellation 
of  the  deed,  so  It  will  Interfere  to  prevent  a 
sale  from  which  a  conveyance  cteatlBg  such 
doud  mast  result**  As  to  what  constttutea  a 
cloud,  he  further  declares:  '^e  true  test, 
as  we  conceive,  by  which  the  question  wheth- 
er a  deed  would  cast  a  cloud  upon  the  title 
of  the  plaintiff  may  be  determined  Is  this: 
Would  the  owner  of  the  proper^,  in  an  ac- 
tion of  ejectment  brought  by  the  adverse  par- 
ty, founded  upon  the  deed,  be  required  to 
offer  evidence  to  defeat  a  recovery?  II  such 
proof  would  be  necessary,  the  cloud  would 
exist ;  If  the  proof  would  be  unnecessary,  no 
shade  would  be  cast  by  the  presence  of  the 
deed.  If  the  action  would  fall  of  its  own 
wel^t,  without  proof  in  rebuttal,  no  occaEdon 
could  arise  for  the  equitable  interpo^tlon  of 
the  court ;  as  in  the  case  of  a  deed  void  up- 
on Its  face,  or  which  was  the  result  of  pro- 
ceedings void  upon  tbelr  face,  requiring  no 
extrinsic  evidence  to  disclose  their  Illegality." 

It  is  important  to  notice  in  this  connection 
that  a  title  not  dedudble  of  record  is  clouded 
and  unmerchantable.  Utle,  eta,  Restora- 
tion Co.  T.  Kerrigan,  ISO  Cal.  289,  88  Pac. 
356,  8  L.  R.  A.  (N.  S.)  682,  119  Am.  St  Rep. 
199,  11  Ann.  Cas.  465.  As  Is  so  well  said  by 
Mr.  Justice  Field  in  the  quotation  above 
made  that,  whenever  "the  defense  to  the  deed 
should  rest  In  extrinsic  evidence,"  a  cloud  is 
cast  upon  the  title  which  equity  may  be  in- 
volied  to  remove,  so  we  find,  in  Woodruff  v. 
Perry,  103  Cal.  611,  37  Pac.  526,  an  Injunc- 
tion granted  to  restrain  the  enforcement  of 
an  illegal  assessment  tliis  court  saying  that: 
"Inasmuch  as  the  Invalidity  of  such  assess- 
ment would  not  appear  upon  the  face  of  the 
deed  given  to  the  purchaser  at  the  sale, 
*  •  •  the  plaintiffs  are  entitled  to  the  iu- 
jUDction  given."  To  the  same  effect  are  Bol- 
ton V.  Gilleran,  105  Cal.  244,  38  Pac.  681,  45 
Am.  St  Rep.  33  ;  Chase  v.  Treasurer  of  Los 
Angeles,  122  Cal.  540,  55  Pac.  414. 

It  necessarily  results,  therefore,  that  each 
of  these  cases  in  which  an  injunction  Is 


sought  must  rest  for  its  determination  on  its 
own  peculiar  fiacts.  Under  the  facts  in 
Crocker  V.  Scott,  wbidL  was  an  action  to  en- 
join the  tax  c<dlector,  it  was  held,  and  pn^ 
erly  held,  that  nether  the  certificate  of  sale 
nor  any  acts  of  the  tax  collector  constitated 
even  prima  fftde  evidaaoe  as  to  the  validly  at 
the  assessment  or  levy,  "and  ttie  taxpayer  has 
a  full  and  compile  protection  against  tba 
creation  of  any  dond  uptm  his  title  in  en- 
joining ewe&uUon  of  the  deed.  Under  sndti 
drcumstances,  equity  will  not  Interpose  to 
the  extent  of  preventing  the  performance  oi 
those  preliminary  acts  which  cannot  affect 
the  rights  of  a  taxpayer,  the  tailnie  to  per- 
form which  may  remit  In  prejudice  to  the 
state  in  the  enforoemoat  of  its  revenue  laws." 

In  the  last  srait^ice  of  ttie  last  quotation 
there  is  a  distinct  declaration  the  equi- 
table consideration  to  wtdeh  we  have  previ- 
ously adverted,  namely:  The  disturbance  of 
the  fiscal  system  by  the  grantiiqr  of  soeb 
Injunctions  in  any  case  and  the  refusal  of 
equity  to  do  so  excepting  In  a  dear  ease. 
But  this  is  a  clear  casa  Here  Is  a  tax,  the 
lien  of  which  dearly  casts  a  doud  up<m  plain- 
tiff's property.  As  in  Woodruff  v.  Perry,  the 
deed  would  not  show  that  the  assessment  was 
void,  and  the  equitable  consideration  of  a 
dlsturt>ance  of  revenues  Is  entirely  absent 
in  that  this  is  an  assessment,  not  by  an  au- 
thorized power  whidi  has  irregularly  exer- 
dsed  its  power,  but  is  an  assessmait  by  a 
school  district  acting  absolutely  without  jn* 
risdictlon  and  authority.  There  can  be  no 
interference,  therefore,  with  the  just  reve- 
nues of  this  district  in  enjoining  It  from 
the  collection  of  the  tax  against  one  indi- 
vidual, since  in  no  sense  has  It  the  right 
to  collect  such  tax  from  any  individual  own- 
ing land  in  the  affected  district  And,  more- 
over, Lt  is  weir  settled  that,  where  the  as- 
sessment is  of  property  not  subject  to  the 
particular  tax,  or  where  the  persons  exactli^ 
It  are  without  authority  in  the  premises,  as 
here,  and  where  they  are  seeking  to  exercfse 
authority  over  lands  not  within  their  cor- 
porate jurisdiction,  equity  will  raise  Its  re- 
straining hand.  Leach  v.  Port  of  Tillamook, 
62  Or.  345,  124  Pac  642. 

For  these  reasons,  the  judgment  appealed 
from  is  affirmed. 

We  concur:  ANGBLLOTTI,  J.;  MELTIN, 
J.;  SHAW,  J.i  LOBIOAN,  J.;  BLOSS,  J. 


(197  Cal.  579) 

TENNANT  et  al.  v.  JOHN  TBNNANT  MEM- 
ORIAL HOME  (TENNANT,  Intervener). 
(8.  F.  5819.) 
(Supreme  Court  of  California.   April  1,  1914.) 

1.  Deeds  ({  143*)— Besbbvatzon— BrraoT  ov 

Invalidity. 

Ordinarily,  if  a  reservation  in  a  deed  la  void 
aa  repugnant  or  contrary  to  law,  the  deed  be- 
comes absolute. 

lEd.  Note, — For  other  cases,  see  Deeds,  Cent. 
Dig.  §§  45^-456,  465-468;  Dec.  Dig.  i  143.*] 
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2.  Deeds  Q  142*)'-Besebvation  xk  Feoit- 

UNT. 

At  common  law,  where  a  traosfer  was  mada 
by  (eoffmeDt  and  livery  of  Beisui,  a  power  of 
revocation  of  the  grant  reserved  in  the  feoff- 
ment was  void  as  repugnant  to  the  eniQt. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  1  464;  Dec  Dig.  {  142.*] 

5.  Deeds  (i8*)-v''LivnT  of  SKxnn." 

"Livery  of  Misin,"  which  waa  a  necessary 
part  of  conveyance  by  feoffment  at  common  law, 
consisted  of  a  formal  delivery  of  possession  of 
the  premises,  symbolized  by  the  manaal  deliv- 
ez7  of  a  clod  or  piece  of  turf,  made  in  the  pres- 
ence of  witnesses  from  the  vicinage. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  II  2-4;  Dec.  Dig.  {  8.* 

For  other  definitions,  see  Words  and  Phras- 
er vol.  6,  p.  4194.] 

4.  Deeds  (%  14S*)— Evnor  or  Besbevatioh. 

A  deed  reaenring  a  life  estate  in  grantor 
enly  ccmveya  a  fntnre  interest 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent. 
D^.  il  468-456.  466-468;  Dec.  Dig.  |  148.*] 

6.  Deeds  d  142*)— Resebtatioit— Yauditt— 
BiUHT  TO  Revoke. 

A  deed  conveyed  realty  to  «  memorial  home, 
reserving  the  exclusive  possession  and  use  there- 
of to  grantor  for  life,  and  further  reserving  "to 
the  said  grantor  the  right  to  revoke  .this  deed  to 
the  said  proper^  *  *  •  or  to  any  part  there- 
of" and  the  right  to  sell  any  part  of  the  prop- 
erty  and  convey  it  absolutely,  as  well  as  the 
right  to  use  the  proceeds  from  such  sale.  Civ. 
Code.  I  3510,  provides  that,  when  the  reason  of 
a  rule  ceasea,  the  rule  itself  should  cease.  Sec- 
tion 740  permits  a  futore  interest  to  be  defeat- 
ed by  any  act  or  means  which  the  party  creat- 
ing It  provided  for  or  authorized  in  the  crea- 
tion thereof,  and  provides  that  a  future  interest, 
tlma  liable  to  be  defeated,  shall  not  be  on  that 
ground  adjudged  void  in  its  creation.  Section 
1229  provides  that,  where  a  power  to  revoke  or 
modify  an  instrument  affecting  title  to  real  es- 
tate is  reserved  to  the  grantor,  a  subsequent 
grant  of  the  estate  by  the  person  having  such 
power  is  a  revocation  of  the  original  instrnmeot 
in  favor  of  the  purchaser  from  such  person. 
Section  1230  provides  that,  where  one  having 
audi  power  of  revocation  ia  not  entitled  to  ex- 
ecnte  it  until  after  the  time  he  makes  such 
giant,  the  power  is  deemed  to  be  executed  as 
soon  aa  he  Is  entitled  to  execute  it,  and  section 
2280  provides  that  a  trust  cannot  he  revoked 
after  acceptance  by  the  beneficiaries,  except  by 
their  consent,  unless  declarant  reserves  a  pow- 
er of  revocation,  iu  which  case  the  power  mast 
be  strictly  pursued,  and  section  741  provides 
that  DO  future  interest  can  be  defeated  by  any 
act  of  the  owner  of  the  precedent  interest 
Held,  that  the  reservation  oi'Oie  power  to  re- 
voke the  deed  was  valid. 

[EML  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  I  464;  Dec  Dig.  S  142.*] 

«.  CowarmmoHAL  Law  ({  87*)— Peopertt— 
BioHT  OF  Disposition. 

The  constitutional  right  to  acquire  and 
possess  property  includes  a  right  to  dispose  of 
it  by  separating  it  into  estates  for  successive 
periods,  as  well  as  the  right  to  impose  upon  the 
grant  of  sudi  estates  any  reservation  which 
grantor  may  see  fit  to  place  upon  the  grant, 
provided  soch  rights  be  exercised  in  a  wwful 
manner. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
I*w,  Cent  Dig.  H  1 ''0-171;  Dec.  Dig.  %  87.*] 

7.  WnxB  (I  88*)— Natcbe  of  Ihstbukent— 
Will  ob  deed. 

An  inatrument  conveyed,  realty  to  a  mem- 
orial home,  but  reserved  to  grantor  the  exclusive 
possession  and  use  of  the  rents  and  profits  for 
ber  life  and  continued,  "farther  reserving  to 


her,  the  said  grantor,  the  right  to  revoke  this 
deed  as  to  the  said  property,"  and  the  right  dur- 
ing her  life  to  sell  any  of  it  and  execute  deeds 
therefor  in  her  individual  name,  and  convey  ab- 
solute title  to  the  purchaser,  with  the  right 
to  nse  the  proceeds  arislog  from  such  sale  to 
her  own  nse,  without  any  liability  for  her  or 
her  csute  to  account  therefor.  Eeld,  that  the 
instrument  was  not  testamentary  in  character, 
but  was  a  present  conveyance  of  a  futore  In- 
terest 

(Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  iS  208-217 ;  Dec  Dig.  i  8&*J 

8.  Wills  (i  88*)— Natubb  or  Imstbuueht— 

Wiix  OB  Deed. 

An  Instrument  Is  testamentary  in  character 
only  when  it  shows  an  intention  by  the  maker 
that  it  should  not  be  operative  aa  a  disposition 
of  any  present  or  future  interest  until  the  mak- 
er's death  and  operates  as  a  present  conveyance 
if  it  passes  a  present  interest  at  the  time  of 
its  execution,  though  it  may  only  pass  an  inter- 
est in  a  future  estate,  subject  to  being  defeat- 
ed on  the  happening  of  a  future  event 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  U  208-217 :  Dee.  Dig.  1  88.*] 

In  Bank.  Appeal  from  Superior  Court, 
Monterey  County;    B.  T.  Sargent,  Judge. 

Action  by  William  F.  Tennant  and  others 
against  the  John  Tennant  Memorial  Home,  in 
which  Fred  W.  Tennant,  administrator,  In- 
terveuea  From  a  judgment  for  defendant^ 
plaintiffs  and  Intervener  appeal.  Afflnned. 

Geoi^  W.  Waldorf  and  John  P.  Fitzger- 
ald, both  of  San  Jose  (C.  C.  Cooiidge,  of  San 
Jose,  and  Snow  &  Freeman,  of  Fresno,  of 
counsel),  for  appellants.  S.  W.  Mack,  of 
Monterey,  and  Daugberty  &  I^acey,  of  Sali- 
nas, for  respondent  B,  H.  Willey,  of  Mon- 
terey, for  appellant  Tennant  8.  F,  Lleb,  of 
San  Jose,  and  John  F.  Bowie,  of  San  Fran- 
dso^  amid  cnrin. 

SHAW,  J.  On  the  7th  day  of  May,  1001. 
Mai^ret  Tennant  executed  to  the  defendant, 
John  Tennant  Menrarial  Home,  a  deed  pur- 
porting to  grant  and  convey  to  It  certain  real 
property,  "subject  to  the  exceptions  and  res- 
ervations" thereinafter  mentioned.  After- 
wards she  died,  and  her  heirs  begun  and  are 
prosecuting  thla  action  to  quiet  their  title 
to  the  land  and  recover  possession  there- 
of, claiming  that  said  deed  is  void.  The  ad- 
ministrator of  her  estate  intervened  and  filed 
a  complaint  asking  the  same  relief  on  behalf 
of  her  estate.  The  court  below  gave  Judg- 
ment for  the  defendant,  from  which  the 
plaintirrs  and  the  intervener  appeal. 

The  exceptions  and  reservations  meDtioued 
in  the  opening  clause  of  the  deed  are  Insert- 
ed therein  immediately  following  the  descrip- 
tioo  of  the  property.  They  are  as  follows; 
"Excepting,  however,  and  reserving  to  said 
grantor  the  exclusive  possession  and  the  use 
and  enjoyment  in  her  own  right,  of  the  rents. 
Issues  and  profits  of  said  lots  and  each  of 
them  for  end  during  the  term  of  her  natural 
life.  And  further  reserving  to  the  said  gran- 
tor the  right  to  revoke  this  deed  as  to  the 
said  property  above  described  or  as  to  any 
portion  thereof,  and  further  reserving  to  her. 


"Var  other  oases  see  same  toplo  end  ssctloa  NVHBEB  la  Dee.  Dig.  A  Am.  Dlr  K«y-Nou  Series  *  Rap  r  Iiidezs* 


Digitized  by 


Google 


244 


140  PACIFIC 


BEPORTEB 


<CaL 


the  said  grantor,  the  right  during  her  natural 
life  to  sell  any  of  the  above  described  proper- 
ty, and  to  sign  and  execute  deeds  therefor  in 
her  own  Individual  name  and  to  convey  by 
any  such  deed  a  full,  perfect  and  absolate  ti- 
tle thereto  to  the  purchaser  thereof,- and  with 
right  to  use  the  proceeds  arising  from  such 
sale  or  sales  to  her  own  use,  without  any  lia- 
bility for  her  or  her  estate  to  account  there- 
for. In  case  of  such  revocation  being  made, 
it  shall  be  made  and  can  only  be  made  In 
writing,  duly  acknowledged  and  recorded." 
Margaret  Tennant'  did  not  exercise,  or  at- 
tempt to  exercise,  the  power  to  revolte  the 
deed,  nor  the  power  to  sell  and  convey  the 
property,  or  any  part  thereof.  The  decision 
of  the  case  depends  on  the  validity  of  the 
deed.  If  it  is  valid,  the  Judgment  below  was 
correct ;  if  invalid,  the  Judgment  must  be  re- 
versed. 

[1  ]  The  appellants  contend  that  the  law  of 
this  state  does  not  permit  the  insertion  in  a 
deed  of  a  reservation  of  power  to  revoke  it. 
Ordinarily,  if  a  reservation  Is  void,  either  for 
repugnancy,  or  because  it  Is  contrary  to  law, 
the  result  Is  to  leave  the  conveyance  absolute. 
The  appellants,  however,  claim  that  the  deed 
being  presumptively  a  gift,  this  result  would 
be  80  destructive  of  the  object  and  purpose 
of  the  grantor  that  the  deed  must  be  de- 
clared wholly  void.  There  may  be  force  In 
this  argument,  but  we  need  not  consider  It 
further  here,  for  we  are  of  the  opinion  that 
the  law  does  not  forbid  such  reservations. 

[2,  3]  Under  the  ancient  common  law,  there 
was  a  rule  to  the  effect  that,  where  a  transfer 
was  made  by  feoffment  and  Uvery  of  seisin, 
any  power  of  revocation  reserved  in  the  fe- 
offment Itself  was  void,  on  the  ground  that  it 
was  repugnant  to  the  grant.  The  rule  arose 
from  the  peculiar  nature  and  purpose  of  the 
ceremony  of  livery  of  seisin,  which  was  a  nec- 
essary part  of  an  alienation  by  feoffment  It 
consisted  of  a  formal  delivery  of  possession  on 
the  premises,  symbolized  by  the  manual  deliv- 
ery of  a  clod  or  piece  of  turf  from  the  land,  all 
of  which  was  done  In  the  presence  of  witnesses 
from  the  vicinage.  The  publicity  was  required 
because  In  those  times  there  were  no  public 
records  of  conveyances  and  it  was  necessa- 
ry in  some  way  to  preserve  evidence  of  the 
transfer.  For  this  reason  the  ceremony  was 
required  and  the  presence  of  witnesses  was 
necessary.  4  Kent's  Comm.  •480.  As  this 
purpose  would  be  defeated  if  the  accompany- 
ing deed  contained  a  reservation  of  power  to 
revoke  It  so  that  thereby  the  transfer  could 
be  absolutely  defeated  and  a  retransfer  ef- 
fected without  such  public  ceremony  or  wit- 
nesses, the  courts  were  forced  to  hold  that 
such  reservation  in  a  feoffment  was  void.  1 
Sugden  on  Powers,  2.  It  is  this  asserted  in- 
validity of  such  reservations  at  common  law 
to  which  the  appellants  resort  in  support  of 
their  argument  on  this  point 

It  is  true  that  the  common  law  of  England. 
80  far  as  It  is  not  inconsistent  with  our  stat- 
utes, is  the  rule  of  decision  In  this  state,  PoL 


Code,  §  4468.  But  all  the  rules  of  comroon 
law  are  subject  to  the  provisions  of  oor  stat- 
utes; statutes  In  derogation  of  common  law 
are  not  now  to  be  strictly  construed,  and  the 
proWsions  of  the  Codes  contrary  thereto  are 
to  be  "llberaliy  constrned  with  a  view  to  effect 
its  object"  Civ.  Code,  14.  An  important 
provision  bearing  on  this  question  is  that  con- 
tained in  section  3510  of  the  Civil  Code: 
"When  the  reason  of  a  rule  ceases,  so  should 
the  rule  itself."  The  scheme  provided  by  the 
Code  for  the  transfer  of  lands  and  the  record 
of  conveyances  thereof  has  removed  all  the 
reasons  on  which  the  aforesaid  rule  of  the  com- 
mon law  was  founded.  Independent  of  any 
provisions  of  the  Code  directly  upon  the 
subject  therefore,  it  may  well  be  doubted 
whether  this  rule  would  now  be  followed  In 
this  state.  It  has  long  since  ceased  to  ex- 
ist in  England ;  the  statute  of  uses  having 
practically  abrogated  it  There  may  have 
been  good  reasons  for  holding  that  these  old 
statutes  which  bad  become  so  Ingrained  In 
the  law  of  England  as  to  be  usually  consid- 
ered as  a  part  of  Its  established  common  law 
were  also  *a  part  of  the  common  law  which 
was  to  be  the  "rule  of  decision"  in  this  state, 
under  section  4468  aforesaid.  But  It  has  been 
held  that  the  statute  of  nses  is  not  a  part  of 
the  common  law  to  which  that  section  refers. 
McCurdy  v.  Otto,  140  Cal.  53,  73  Pac.  748. 
The  provisions  of  the  Civil  Code  remove  all 
doubt  of  the  propoeltloD  that  reservatlona  of 
the  kind  here  involTed  are  not  necessarily 
invalid. 

A  deed  might  be  so  drawn  as  to  make  a 
reservation  of  this  kind  repngnant  to  the 
grant,  in  which  case  it  might  perhaps  be  void 
under  section  1441  of  the  Civil  Code.  In  this 
deed  It  could  not  be  so,  because  the  granting 
clause  itself  declares  ttiat  It  Is  "subject  to" 
the  reservations  thereinafter  set  forth. 

[4]  The  effect  of  the  reservation  of  the  life 
estate  is  that  the  deed  conveys  a  future  in- 
terest only,  to  the  grantee.  In  respect  to 
the  time  of  enjoyment  an  interest  In  realty 
is  either  present  or  future  (section  688).  A 
future  Interest  entitles  the  owner  to  the  pos- 
session of  the  property  only  at  a  future  peri- 
od (section  690).'  A  future  interest  is  a  vested 
Interest  when  there  is  a  person  In  being  who 
will  have  a  right  defeasible  or  Indefeasible,  to 
the  immediate  possession  of  the  property 
when  the  intermediate  estate  or  interest  ceas- 
es (section  004).  This  deed  therefore  pur^ 
ports  to  pass  to  the  grantee  at  once  a  vested 
future  Interest  In  the  land,  said  Interest  being 
the  entire  fee  following  the  termination  of 
the  resen-ed  life  estate.  Such  interests  may 
be  transferred  In  the  same  manner  as  parent 
Interests  (section  099).  Section  740  Is  as 
follows:  "A  future  Interest  may  be  defeated 
in  any  manner  or  by  any  act  or  means  whl<4i 
the  party  creating  such  Interest  provided 
for  or  authorized  In  the  creation  thereof; 
nor  is  a  future  Interest,  thus  liable  to  be  de- 
feated, to  be  on  that  ground  adjudged  void 
in  its  creation." 
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[8, 1]  This  language  is  very  broad,  and  it 
dearly  authorizes  the  party  who  creates  a 
fature  interest  by  deed  to  proTide,  In  the 
deed  creating  it,  for  the  defeat  of  such  In- 
terest, by  means  of  a  power  of  revocatioo  re- 
served therdn,  to  be  exercised  by  the  gran- 
tor, or  by  any  other  appropriate  means.  It 
contains  at  least  a  very  strong  implication 
that  the  reeervation  of  snch  power  of  reser- 
Tatlon  as  a  means  of  defeating  the  Interest 
is  not  contrary  to  law.  The  right  to  acqnire 
and  possess  property,  guaranteed  by  the  Con- 
stitution, includes  the  right  to  dispose  of  it, 
or  any  part  of  It,  and  for  that  purpose  to 
dlTide  it  in  any  possible  manner,  either  by 
separating  it  into  estates  for  anccessire  peri- 
ods or  otherwise,  and  disposing  of  one  or 
more  of  socb  estates.  It  also  Includes  the 
right  to  impose  upon  the  grant  of  such  es- 
tates any  reserrations  or  conditions  which 
the  grantor  may  see  fit  to  place  in  the  grant 
The  only  limitatton  upon  these  rights  Is  that 
they  must  be  exercised  In  a  way  not  forbld- 
den  by  law.  There  Is  nothing  in  the  provl- 
stona  of  the  Codes,  or  in  any  statute,  whidi 
purports  to  forbid  such  reservations.  Aside 
from  the  implied  permission  in  the  above 
•ection,  therefore,  the  reasonable  conclusion 
would  be  that  it  was  one  of  the  inherent 
lights  of  every  landowner  to  include  such  a 
reservation  in  a  grant  of  his  land.  That  this 
was  understood  to  be  the  law  by  our  oodi- 
flers  Is  furthev  shown  by  the  provlslona  of 
sections  1229  and  1280  of  the  avil  Godew 
They  are  as  follows : 

"Sec:  1SS9.  Where  a  power  to  revtto  or 
modify  an  Instniment  affecting  the  title  to, 
or  tbe  enjoyment  ui  estate  In  real  prop- 
erty, is  TMWrved  to  the  grantor,  or  given  to 
any  other  person,  a  Bubseanait  grant  o^  or 
duirge  upon,  tbe  estate  by  the  person  having 
tbe  power  of  revocation,  in  favor  of  a  pnr- 
diBser  or  encumbrancer  for  valiu,  grates 
as  a  rerocation  of  tlw  original  instrument,  to 
the  extent  of  the  power,  hi  favra  of  audi 
purchaser  or  encumbrancer. 

"Sec.  1230.  Where  a  person  having  a  pow- 
er of  revocation,  within  tlie  provisions  of  the 
last  section.  Is  not  entitled  to  execute  it  oi^ 
after  tlie  time  at  wUdL  he  makes  mch  a 
grant  or  eha^  as  Is  described  in  that  sec- 
tion, the  power  Is  deemed  to  be  executed  as 
soon  as  lie  is  entitled  to  execute  it" 

Each  of  these  sections  is  based  on  the  as- 
snmption  that  the  reservations  motioned 
would  be  valid  if  made.  Furthermore,  they 
entirely  remove  the  foundation  upon  which 
these  reservations,  when  Inserted  in  deeds  of 
feoffment;  were  hdd  to  be  void;  that  Is,  to 
prevent  the  danger  of  secret  transfers,  to  the 
detriment  of  the  lord  of  the  manor,  or  subae- 
quent  purchasers  or  incumbrancers.  Tliere 
is  now.no  lord  of  the  manor,  and  the  sections 
provide  a  complete  protection  to  subsequent 
purchasers  or  iucumbrancera  for  value.  Fur- 
thermore, tbe  eCTect  of  tbe  decisions  of  this 
court  is  that  such  reservations  are  yalid. 


The  aforesaid  sections  1229  and  1230  cannot 
be  distinguished  from  section  2280,  so  far  as 
they  may  be  considered  as  a  recognition  of 
the  validity  of  such  a  reservation.  Section 
2280  applies  to  trust  estates,  only,  while 
these  sections  apply  generally  to  all  estates. 
Otherwise  they  point  as  fully  to  such  validi- 
ty as  does  section  2280.  The  latter  is  as  fol- 
lows :  "A  trust  cannot  be  revoked  by  the 
trustor  after  the  acceptance,  actual  or  pre- 
sumed, by  the  trustee  and  beneficiaries,  ex- 
cept by  Uie  consent  of  all  the  beneficiaries, 
unless  the  declaration  of  trust  reserves  a 
power  of  revocation  to  the  trustor,  and  In 
that  case  the  power  must  be  strictly  pur- 
sued." 

In  Nichols  V.  Emery,  100  CaL  S23.  41  Fac. 
1089,  50  Am.  St  Rep.  43,  and  again  in  Estate 
of  WUley,  128  CaL  9,  60  Pac.  471,  it  was  held 
that  tills  section  was  a  distinct  recognition  of 
the  proposition  that  each  reservations  In  a 
deed  creating  a  trust  are  valid.  There  is  no 
substantial  difference  In  ivlndple  between 
the  case  of  a  deed  creating  a  trust,  with  such 
a  reservation  Inserted,  and  an  ordinary  con- 
veyance of  land,  as  In  the  case  at  ban  with 
a  similar  reservation,  nor  between  the  effect 
of  sections  1220  and  1230;  aa  givhig  an  im- 
plied authority  to  make  such  reservatioos 
or  as  a  recognition  of  their  validity,  and  that 
of  section  2280  with  respect  to  trust  estates. 
No  reason  applies  to  trust  deeds  that  does 
not  apply  as  strongly  to  ordinary  convey- 
ances. It  has  also  beai  held  that  a  gift  of 
peiwmal  property  may  be  made  with  a  valid 
express  reservaticai  of  power  in  tbe  donor  to 
revoke  it,  in  whole  or  In  part  Hellman  t. 
HcWlUlams,  70  CaL  448,  11  Pac.  6S8-.  Booth 
v.  OaUand  Bank  of  Savings,  122  CaL  19,  54 
Pae;  370;  NoUe  t.  Learned.  153  CaL  246,  04 
Pac.  1047.  In  view  of  these  decisions  and 
conjurations,  it  is  dear  that  our  law  does 
not  forUd  sndi  raservations  and  tliat  they 
areralid. 

The  argummt  that  such  revocations  are 
f ortiiddm  tiie  provision  of  section  741 
that  "no  future  interest  can  be  defeated  or 
barred  by  any  alienation  or  other  act  of  the 
owner  of  the  intermediate  or  precedent  Intei^ 
est"  is  based  on  a  mlsconceptioD  of  tlie  intent 
and  purpose  of  tliat  eecti<m  and  of  tlie  effect 
of  this  deed.  As  the  owner  of  the  intermedi- 
ate e^ta,  Margaret  Tennant  was  givea  no 
power  to  revoke  tbe  deed.  That  power  was 
reserved  to  her  as  grantor.  A  revocation  by 
her  would  not  have  been  an  act  in  virtue  of 
her  ownerdilp  of  the  life  estate.  It  was  a 
mere  coincidence  that  she'  also  owned  the 
life  estate.  If  the  deed  had  granted  the  life 
estate  to  another,  reserving  tbe  same  power 
In  the  grantor,  section  741  would  be  wholly 
Inapplicable.  That  section  refers  solely  to 
acts  which  the  owner  of  the  intermediate 
estate  may  do  as  such  owner,  or  by  virtue  of 
such  ownership,  and  has  no  application  to 
acts  done  because  she  is  also  invited  with  a 
power  pf  revocation  entirely  distinct  from 
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and  IndependeDt  of  her  ownership  of  the  life 
estate. 

[7]  The  main  contentton  of  the  appellants 
ta  that  the  deed  In  question  is  not  a  present 
grant  of  property,  so.  far  as  the  remainder 
Is  concerned,  bat  Is  an  Instrument  testamen- 
tary In  character  and  therefore  invalid  as  a 
disposition  of  the  property,  because  It  la  not 
executed  with  the  formalities  necessary  to 
the  execution  of  a  will. 

[I]  The  rules  by  which  to  determine  wheth- 
er  or  not  an  Instrument  purporting  to  dispose 
of  property  is  testamentary  in  character  are 
clearly  stated  In  Nichols  v.  Emery,  supra,  109 
Gal.  at  page  329,  41  Pac.  at  page  1001,  50  Am. 
St  Rep.  43,  as  follows:  "The  essential  char- 
acteristic of  an  instrument  testamentary  in 
its  nature  is  that  It  operates  only  upon  and 
by  reason  of  the  death  of  the  maker.  Up  to 
that  time  it  is  ambnlatory.  By  Its  execution 
the  maker  has  parted  with  no  rights  and  di- 
vested himself  of  no  modicum  of  his  estate, 
and  per  contra  no  rights  have  accrued  to  and 
no  estate  has  vested  in  any  other  person. 
The  death  of  the  maker  establishes  for  the 
first  time  the  character  of  the  Instrument 
It  at  once  ceases  to  be  ambulatory;  it  ac- 
quires a  fixed  status  and  operates  as  a  con- 
veyance of  title.  Its  admission  to  probate  is 
merely  a  judicial  declaration  of  that  status. 
Upon  the  other  hand,  to  the  creation  of  a 
valid  express  trust  it  Is  essential  that  some 
^tate  or  interest  should  be  conveyed  to  the 
trustee,  and,  when  the  instrument  creating 
the  trust  is  other  than  a  win,  that  estate  or 
Interest  must  pass  immediately.  •  •  • 
By  SDCh  a  trust  therefore,  something  of  the 
settlor's  estate  has  passed  from  Um  and  into 
the  trustee  for  the  b^efit  of  the  ceatid,  and 
this  transfor  of  interest  Is  a  present  one  and 
in  no  wise  dependent  upon  the  settlor's  death. 
But  It  Is  important  to  note  the  distinction  be- 
tween the  Interest  transferred  and  the  enjoy- 
ment of  tiiat  interest  The  oijoyment  of  the 
cestui  DU17  be  made  to  commence  in  the  fu- 
ture and  to  depend  for  its  commencement  up- 
on the  termination  of  an  existing  life  or  lives 
or  of  an  Intermediate  estate." 

That  this  was  8»id  witti  r^ard  to  a  con- 
veyance creating  a  trust  does  not  detract  in 
the  least  from  its  force  as  ai^lied  to  the  case 
of  a  convince  which  does  not  create  a 
trust  The  instrument  there  considered  and 
declared  to  be  not  testamentary  in  nature 
was  not  so  held  because  It  created  a  trust 
but  because  its  op^tlon  upon  the  property 
to  pass  an  interest  therein  was  not  deferred 
until  the  grantor's  death,  but  was  instantane- 
ous uprai  the  execution  of  the  instrument. 
If  it  thus  operates  to  pass  an  interest  at  the 
time  of  its  execution,  although  such  interest 
is  in  remainder  after  the  termination  of  the 
life  estate  of  the  grantor,  that  is,  a  vested 
future  interest  the  mere  fact  that  such  re- 
mainder, when  it  comes  Into  the  possession 
of  the  grantee,  will  be  In  the  one  case  his  ab- 
solute propor^  and  in  the  other  a  property 


held  by  him  in  trust  for  others,  Is  not  a  factor 
in  the  problem  and  cannot  affect  the  charac- 
ter of  the  conveyance,  or  make  it  otherwise 
than  a  present  grant  of  a  future  estate. 

So,  also,  the  fact  that  In  this  case  there  is 
also  reserved  a  power  to  revoke  the  deed  and 
to  sell  the  remainder  Is  of  no  consequence  in 
the  argument  upon  the  question  whether  it  Is 
or  is  not  testamentary.  The  power  of  revo- 
cation  b^g  valid,  Its  exercise  would  at  once 
revest  the  title  in  the  grantor  and  she  would 
then  have  absolute  power  to  dispose  of  it  by 
deed  or  otherwise.  The  power  of  sale  reserv- 
ed Is  therefore  of  no  consequence,  since  it 
was  necessarily  Included  in  the  power  to 
revoke.  The  reservation  of  the  power  to  re- 
voke did  not  operate  to  destroy,  or  in  any 
wise  restrict  the  effect  of  the  deed  as  a  pres- 
ent conveyance  of  a  fnture  vested  interest. 
It  merely  afforded  the  means  whereby  such 
vested  future  estete  could  be  defeated  and 
divested  before  it  ripened  Into  an  estate  in 
possession.  In  Nichols  v.  Emery,  supra,  the 
same  point  was  urged,  and  the  court  said: 
"Nor  did  the  fact  that  the  settlor  reserved 
the  power  to  revoke  the  trust  operate  to  de- 
stroy it  or  change  its  character.  He  had 
the  right  to  make  the  reservation,  •  •  • 
but  the  trust  remained  operative  and  absolute 
until  the  right  was  exerdsed  In  the  proper 
mode."  The  court  there  used  the  word 
"trust"  as  a  convenient  designation  of  the  in- 
strument creating  it  for  the  deed  of  trust 
made  no  disposition  of  the  property  other 
than  in  trust  That  decision  is  dedalve  of 
the  present  case  on  this  point 

Another  aigument  presented  in  favor  of  the 
proposition  that  this  deed  is  testamentary  in 
nature  Is  founded  upon  the  drcumstance  that 
the  disposition  which  the  grantor  thereby 
made  of  the  property  conveyed  was  substan- 
tially the  same  as  she  might  have  made  by  a 
will,  so  far  as  her  enjoyment  of  the  property 
and  her  control  over  the  fee  is  ccmcemed. 
This  drcumstance  does  not  detenultte  tile  ef- 
fect of  the  deed  and  has  but  little  bearing  on 
the  question.  An  Instrument  is  declared  to 
be  testamentary  in  nature  only  when,  and  be- 
cause, it  appears  from  Its  terms  tiiat  the  In- 
tention of  the  maker  thereof  was  that  it 
should  not  be  operative  as  a  conveyance  or 
disposition  of  the  property,  or  of  any  interrst,. 
present  or  future,  therein,  until  his  deatti. 
This  is  always  essential.  If  the  Instrument 
according  to  Ita  iffoper  legal  efTect  undo-  the 
rules  of  conveyancing,  passes  at  the  time  of 
its  executlcm  a  present  interest  or  title  in  the 
property  to  a  tlilrd  person,  althou^^  It  may 
be  only  an  Interest  In  a  future  estate  and 
may  be  subject  to  defeat  on  the  happening  or 
nonoccurrmce  of  a  future  event,  it  is  a  pres- 
ent conveyance  and  not  a  will.  We  do  not 
think  the  tact  that  if  the  grantor  bad  not  at 
that  time  made  this  deed,  but  Instead  had 
made  her  will  giving  this  property  to  the  re- 
spondent Bbe  would  then  have  continued  to 
enjoy  the  property  until  her  death,  in  the 
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same  manner  and  as  fully  as  she  did  there- 
after enjoy  It  by  reason  of  her  reservation  In 
the  deed  of  an  estate  therein  during  her  life, 
constitutes  a  reason  for  holding  the  deed  to 
be  a  testamentary  disposition.  Notwith- 
standing these  reserrations  and  tliis  privilege 
of  enjoyment,  she  did  then,  in  fact  and  in 
law,  coDvey  to  the  grantee  the  future  estate 
which,  at  her  death,  became  an  estate  In  poB- 
■esslon,  to  said  grantee.  The  deed  was  not 
the  same,  in  eCTect,  as  a  will.  It  passed  a 
present  interest  In  the  remainder,  upon  the 
contingency  that  the  grantor  should  not,  dar- 
ing her  Ilfe^  convey  to  another,  or  revoke  the 
deed.  The  will  would  liave  bad  no  such  ef- 
fect The  contlngmdes  did  not  haiooi; 
boice  the  estate  Is  now  «b8olat& 
The  Judgment  Is  afflrmed. 

We  concur:  HENSHAW.  J.;  MBLVIN,  J.; 
U>BIGAN.J.;  SLOSS,  J.;  ANQBLLOm,J. 

(1«7  C»I.  BC3) 

PACIFIC  SASH  &  DOOR  CO.  t.  ELDER- 
TON.    OU  A  3227.) 
(Supreme  Court  of  California.   March  31,  1914. 
Rehearing  Deuied  April  30,  1914.) 

1.  Mechanics'  Liens  (I  116*)— Funds  Sub- 
ject—Advances TO  CONTBACTOB, 

Mechanic's  lien  claimants,  who  have  not 
■erred  notices  to  withhold  any  money  from  the 
eontractor,  cannot  cmnpel  the  owner  to  pay 
them,  in  addition  to  the  35-day  payment  of 

er  cent,  amounts  of  prior  payments  earned 
.  the  contractor  on  or  before  completion,  but 
advanced  to  him  by  the  owner  before  they  were 
due  under  the  contract 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
XJens.  Gent  Dig.  H  150-10»;  Dec.  Dig.  |  llfi.*] 

2.  Affbal  and  Eebok  ({  1122*)— Findings 
OK  Appeal. 

The  Supreme  Court  cannot  make  findings 
of  fact  in  a  mechanic's  lien  foreclosure. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4420;  Dec.  Dig.  S  1122.»] 

8.  Mechanics'  Liens  (|  290*)— Pbocebdinos 

— FiNDIN  G»— MaTEBIAUTT. 

Since  lien  claimants,  not  serving  notice  on 
the  owner  to  withhold  payment,  cannot  compel 
the  owner  to  pay  them,  m  addition  to  the  statu- 
tory 25  per  cent.,  amounts  of  prior  payments 
earned  by  the  contractor  bnt  advanced  by  the 
owner  before  such  amounts  were  due  under  the 
contract,  a  finding  against  defendant  owner's 
aQcgation  that  each  of  the  contract  payments 
was  made  when  it  was  payable  under  the  con- 
tract may  be  disregarded  as  immaterial. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens.  Cent.  Dig.  fS  591-597;  Dec.  Dig.  |  290.*] 

In  Bank.  Appeal  from  Superior  Court,  Los 
Angeles  Coun^;  N.  P.  Conrey,  Judge. 

Action  by  the  Padflc  Sash  &  Door  Com- 
pany against  W.  C.  Elderton.  From  a  Judg- 
ment for  plaintiff  and  an  order  denying  a 
new  trial,  defendant  appeals.  Judgment  re- 
versed, and  order  reversed,  and  new  trial  or- 
dered upon  certain  issues,  and  affirmed  as  to 
the  other  Issues. 

Flint,  Gray  &  Baifeer,  of  Los  Angeles,  for 
appellant.  G.  G.  De  Gamo,  of  Los  Angeles, 
tor  respondent  Padflc  Sash  &  Door  Co.  M. 


P.  Hopkins,  of  Los  Angeles,  for  cross-com- 
plainants and  respondent  Schweitzer  &  Hut- 
ton,  H.  S.  O.  McCartney,  John  F.  Poole,  and 
Rollin  Kerns,  all  of  Los  Angeles,  for  other  re- 
spondents. 

SLOS^  J.  A  number  of  actions  for  the 
ftoreclosnre  of  mechanics'  liens  having  been 
consolidated,  a  Judgment  of  foreclostire  was 
entered.  The  defendant  Elderton,  omier  of 
the  land  uid  building  involved,  appeals  from 
the  Judgment  and  from  an  order  denying  his 
motion  for  a  new  trial.  Hie  contract  was 
made,  aiA  the  building  a«cted,  prior  to  fba 
amendments  of  1911  to  tlie  Code  sections  gov- 
erning mediania'  liens,  and  the  questions 
inresented  must  therefore  be  decided  accord- 
ing to  the  law  in  force  at  the  time  of  the 
transactions  gtvlng  rise  to  this  controversy. 

Eldorton,  as  owner,  made  a  contract  with 
one  Saflell,  as  contractor,  for  the  constmctton 
of  a  building,  which  was  fliereafm  duly 
completed.  The  contract  jwlce  was  $1%80(^ 
payable  In  installments.  Six  progress  pay- 
ments of  fl,000  each  were  provided  tar,  then 
a  completion  payment  of  |6,22S,  and  finally 
a  payment  of  |4,07S,  or  26  pet  cent  of  tlw 
total  contract  prtc^  35  days  after  the  build- 
ing dionld  be  completed  and  accepted.  The 
contract  compUed  in  all  respects  with  the 
Code  requirements  tw  the  maldng  and  filing 
of  a  valid  building  contract 

The  (dalms  of  the  various  plaintiffs  iu 
the  consolidated  actions  aggregated  $9.- 
129.80.  The  defendant  Elderton  answered, 
allegiiv  that  be  had  paid  the  contractor 
at  the  times  when  they  were  payable, 
respecttv^,  the  first  seven  installments  of 
the  contract  price,  lncludiii«  the  completion 
payment  of  16,226,  and  that  be  held  the 
amount  of  the  final  payment,  |4,0T5,  In  hli 
hands,  applicable  to  the  payment  of  Uens.  Is 
his  answer  he  offered  to  pay  said  sum  of 
$4,076  into  court  for  dtetributlon  among  such 
persons  as  might  be  determined  to  be  oititled 
thereto.  The  court  found  that  the  owner  had 
paid  to  the  eontractor  pursuant  to  the  terms 
of  the  contract  only  $10,226  (instead  of  $12,- 
225,  as  stated  In  the  answer),  and  that  $6,076 
remained  unpaid  and  applicable  to  the  liens 
of  the  plaintilb.  It  found  further  tliat  it  was 
not  true  that  all  paymento  bad  been  madb 
when  due.  Judgment  was  rendrand  accord- 
ii^ly. 

ITie  various  plaintiffs  filed,  within  the 
proper  time  after  the  filing  of  notice  of  com- 
pletion, their  claims  of  lien  In  regular  form. 
It  was  stipulated  that  **iio  notice  under  aeo- 
tion  1184  of  tiie  Code  of  Civil  Procedure 
•  •  •  was  ever  served  on  the  owner  of 
said  premises  by  any  lien  claimant  requiring 
said  owner  to  withhold  any  money  from  the 
eontractor."  That  the  various  plalntllfo  had 
furnished  labor  and  material  to  the  cunounts 
Claimed  by  them  was  not,  and  Is  not  now.  In 
controversy. 
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It  was  shown  beyond  dispute  tbat,  at  the 
time  of  the  filing  of  the  various  liens,  the 
contractor  had  been  paid  by  the  owner  all 
of  the  progress  payments,  including  the  com- 
pletion payment  of  $6,225.  All  that  then 
remained  due,  as  between  the  owner  and 
the  contractor,  was  the  35-day  payment  of 
25  per  cent.  There  was,  however,  evidence 
tending  to  prove  that,  on  two  or  three  occa- 
sions during  the  progress  of  the  work,  the 
owner  had  made  to  the  contractor  advances 
aggregating  $2,000,  before  the  amounts  so  ad- 
vanced were  payable  under  the  contract. 
Such  amounts  were  then  deducted  eut.of  the 
succeeding  payments  as  they  became  due. 

The  question  of  law  to  be  decided  Is  wheth- 
er lien  claimants,  who  have  not  served  notices 
to  withhold,  may,  in  case  of  a  valid  contract, 
compel  the  owner  to  pay  them.  In  addition  to 
the  25  per  cent.,  amounts  of  prior  payments 
actually  earned  by  the  contractor  on  or  be- 
fore completion,  but  advanced  by  the  owner 
before  the  date  when  such  payments  were  due 
under  the  contract.  The  question  is  not  a 
new  one  in  this  court  In  Sweeney  y.  Meyer, 
124  Cal.  612,  57  Pac.  479,  the  court  held 
against  the  contention  made  by  the  appellant 
here,  viz.,  that,  as  the  only  fund  available 
to  the  lien  claimant  who  has  served  no  notice 
Is  the  35-day  payment  of  25  per  cent,  such 
dalmaiiit  is  not  affected  by,  and  cannot  take 
advantage  of,  the  fact  that  other  payments 
were  prematurely  made.  The  provision  of 
section  1184  that  "no  payment  made  prior  to 
the  time  when  the  same  is  due,  under  the 
terms  and  conditions  of  the  contract,  shall  be 
valid  for  the  purpose  of  defeating,  diminish- 
ing, or  discharging  any  lien  In  favor  of  any 
person  except  the  contractor,  but  as  to  such 
lien  sncb  payment  shall  be  deemed  as  If  not 
made,  and  shall  be  applicable  to  such  liens," 
was  quoted,  and  It  was  said  that  this  pi'ovl- 
slon  *18  not  made  dependent  upon  the  giving 
or  the  flallure  to  give  notice."  Sweeney  v. 
Meyer  was  decided  in  department  2,  and  a 
petition  for  a  bearing  In  bank  was  denied ; 
the  Chief  Justice  dissenting.  In  Oanahl  v. 
Weir,  130  Cal.  237,  62  Pac  612,  which  follow- 
ed shortly  after,  the.  same  conclusion  waa 
aniuranced  by  department  1  of  this  court 

Tbeqnestlon  was  again  nnder  comdderatlou 
In  Valley  Lumber  Co.  v.  Struck,  146  Cal. 
266,  80  Pac.  406.  In  this  case  the  contract 
provided  that  a  certain  sum  should  be  paid 
whai  the  bttUdlng  was  completed  and  accept- 
ed by  the  andiltect  The  paymrat  was  nmde 
upon  the  completion  of  Uie  bnildlng,  bat  two 
days  before  the  aco^tance  by  the  architect 
Upon  the  first  snbmissloQ  of  the  case,  which 
was  In  bank,  a  Judgment  holding  the  owner 
liable  to  lien  claimants  for  such  payment 
(which  was  treated  aa  premature)  was  af- 
firmed on  the  antborlty  of  Sweeney  v.  Meyer, 
124  Oal.  512,  S7  Pac.  479;  The  opinion,  pre- 
pared by  Mr.  Justice  Shaw,  was  concurred 
In  by  four  members  of  the  court  The  Chief 
Jnstlce  dlssrated,  filing  an  opinion  in  which 


REPOBTER  (GaL 

he  gave  his  reasons  for  thinking  the  decision 
in  Sweeney  v.  Meyer  erroneous.  Mr.  Justice 
Angellotti  dissented  on  another  ground,  but 
added  the  statement  that  if  the  question  had 
been  new,  he  would  have  agreed  with  the 
views  of  the  Chief  Justice.  A  rehearing  was 
granted,  and  the  appeal  again  came  before 
the  court  in  bank.  On  the  second  submis- 
sion, the  judgment  was  reversed;  a  majority 
of  the  court  taking  the  position  that,  as  tlie 
clause  requiring  approval  by  the  architect 
was  for  the  benefit  of  the  owner  solely,  it 
might  be  waived  by  him,  and  a  payment  made 
in  advance  of  such  approval  was  not  to  be 
regarded  as  premature,  so  far  as  the  plain- 
tiff's rights  were  concerned.  It  thus  became 
unnecessary  to  decide  the  question  of  the  ef- 
fect of  a  premature  payment  if  one  had  been 
made.  Mr.  Justice  Shaw  concurred,  taking 
the  position  that  the  payment  was  premature, 
but  that  for  the  reasons  stated  In  the  dis- 
senting opinion  of  the  Chief  Justice  on  the 
former  submission,  the  rights  of  the  lien 
claimants  were  not  affected  by  such  payment 
In  this  opinion  the  Chief  Justice  concurred, 
and  Mr.  Justice  Angellotti  concurred  In  a 
separate  opinion  in  which  he,  for  like  rea- 
sons, expressed  the  view  that  Sweeney  t. 
Meyer  should  be  overruled. 

In  view  of  the  judicial  history  just  recited, 
the  question  of  law  here  presented  cannot  be 
said  to  be  finally  settled  by  our  decisions.  It 
is  true  that  the  contention  of  the  respondents 
has  been  twice  upheld  in  department  But 
at  a  later  date,  a  bank  decision  to  the  same 
effect  was  set  aside.  Upon  resubmission 
the  appeal  was  disposed  of  upon  other 
grounds.  While  the  majority  of  the  court 
expressed  no  view,  one  way  or  tbe  other,  on 
the  question  which  they  had  before  decided, 
three  justices  deliberately  declared  opinion!) 
In  (^position  to  the  doctrine  of  Sweeney  v. 
Meyer.  Taking  all  the  cases  together,  the 
court  has  not  committed  itsdf  to  any  definite 
course  of  decision,  and  we  feel  that  we  are 
not  now  precluded  from  considering  ttie  ques- 
tion anew  on  its  merits. 

[1  ]  We  are  aatlafied,  upon  re-examination, 
that  the  contention  of  the  appellants  should 
be  upheld  and  the  case  of  Sweeney  r.  Meyer 
overruled.  The  reaaons  for  this  conclusion 
cannot  be  better  stated  than  In  tbe  following 
quotations  from  the  dissenting  oplnioD  of  the 
Chief  Justice  on  the  firat  submis^on  of 
Vall^  Lnmber  Co.  v.  Strati:  "By  the  me- 
chanics' lien  law  the  owner  and  contractor 
are  anthorlzed  to  stipulate  for  the  payment 
of  three-fonrtbs  of  the  contract  price  of  a 
building  by  installments  to  become  due,  at 
their  option,  at  or  before  its  completion, 
but  no  notice  of  lien  can  be  recorded  until 
aftra  the  completion,  and  consequently  no 
Uen  can  be  acquired  upon  the  bulldli^  by 
merely  recording  notice  for  any  greater 
portion  of  the  contract  price  than  tbe  25  per 
cent,  which  most  be  made  payable  not  less 
than  85  days  after  completion,  unless  the 
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owoer  and  contractor  voluntarily  agree  that 
a  larger  proportion  may  be  retained  until 
after  tbe  time  when  the  lien  notices  may  be 
xecorded.  But  the  law  also  provides  for 
personal  and  actual  notice  to  the  owner  by  a 
laborer  or  materialman  of  his  claim  at  or 
at  any  time  after  tbe  time  it  accrues,  irre- 
spective of  the  completiou  of  the  building, 
and  this  notice  operates  as  a  garnishment 
to  Intercept  the  payment  of  any  Installment 
of  the  contract  price  not  then  due  by  the 
terms  of  the  contract,  compelling  tbe  owner 
to  withhold  a  sufficient  sum  to  answer  such 
claim  and  costs.  Upon  due  service  of  such 
notice,  the  owner  bccomee  liable  to  the  ex- 
tent of  all  money  to  become  due  upon  the 
contract,  and.  In  tbe  event  that  a  notice  of 
Hen  la  afterward  duly  recorded  by  the  claim- 
ant, his  building  is  subjected  to  a  lien  as 
security  for  the  Just  amount  of  the  claim, 
and  that  notwithstanding  be  may  have  made 
a  premature  payment  upon  the  contract  price 
before  the  receipt  of  notice.  But  this  is  as 
tar  as  the  statute  goes.  It  does  not  make 
the  premature  payment  of  an  Intermediate 
Installment  of  the  contract  price  Invalid  as 
to  all  materialmen,  laboms,  etc.,  but  only 
when  the  effect  of  allowing  its  validity  would 
be  to  defeat,  diminish,  or  discharge  a  lien, 
in  favor  of  persons  other  than  the  contractor. 
Bo  that.  If  It  is  an  essential  condition  pre- 
requisite to  the  creation  of  a  lien  upon  the 
building  for  any  portion  of  a  particular  In- 
stallment of  the  contract  price  that  written 
notice  of  the  claim  should  be  served  upon 
tbe  owner  before  payment  Is  due,  If  no  sudi 
notice  Is  served,  a  premature  payment  of  such 
Installment  does  not  defeat,  diminish,  or  dla- 
chatge  the  Hen;  there  is  no  lien  to  defeat 
or  impair;  and  the  failure  of  the  security 
Is  due,  not  to  the  fault  of  the  owner,  but 
to  the  default  of  the  claimant  who  has 
omitted  to  take  the  step  made  essential  by 
the  statute  for  the  acqul^tlon  of  a  Hen. 
Bis  Hen  has  not  been  discharged  or  defeat- 
ed or  diminished  by  the  premature  payment, 
because  it  has  never  come  into  existence.  If 
a  payment  is  due  on  tbe  lOth,  and  a  material- 
man desires,  for  his  better  security,  to  have 
It  witliheld  by  the  owner,  he  must  give  notice 
of  bla  claim  before  the  19th,  or  the  owner 
may  make  the  payment  with  perfect  assur- 
ance that  he  will  not  have  to  pay  again  on 
account  of  the  materialman's  claim,  as  the 
latter  well  knows.  But,  if  he  with  this 
knowledge  omits  to  give  the  notice  [the  pres- 
ent case],  what  right,  then,  has  he  to  com- 
plain that  payment  was  made  on  the  17th? 
He  Is  no  worse  oft  than  he  would  have  been 
If  It  had  not  been  made  till  the  19th.  His 
notice  of  lien,  subsequently  filed,  attaches 
to  the  last  payment  due  35  days  after  com- 
pletion of  the  building;  but  according  to  the 
Intent,  no  less  than  tbe  language  of  the  stat- 
ute, it  does  not  attach  to  any  previous  In- 
stallment not  garnished  by  actual  notice  be- 
fore It  fell  due.  The  decision  In  Sweeney  r. 
Ueyer,  resulted*  In  my  opinion,  from  the  as- 


sumption that  the  provisions  of  the  statute 
as  to  notice  to  the  owner  and  Invalidity  of 
premature  payments  are  separate  and  Inde- 
pendent They  are.  Indeed,  separate,  as  every 
clause  of  every  statute  la  necessarily  separate 
from  other  clauses;  but  that  they  are  In- 
dependent I  cannot  admit.  They  are  related 
parts  of  one  general  scheme,  designed  to  be 
complete  and  harmonious,  oi>erating  for  the 
protection  of  laborers,  mechanics,  and  ma- 
terialmen, without  Injustice  to  owners  of 
property.  Upon  each  class  a  duty  is  impos- 
ed, and  the  performance  of  this  duty  la  the 
condition  of  enjoying  the  rights  conferred. 
To  Intercept  a  [>ayment  and  secure  a  lien, 
notice  of  the  claim  must  be  served  before  the 
payment  Is  due.  To  give  the  amplest  op- 
portunity for  service  of  notice,  the  owner 
must  make  no  payment  until  it  Is  due  ac- 
cording to  the  terms  of  his  recorded  con- 
tract If  he  makes  a  premature  payment 
he  does  It  at  the  risk  of  having  to  pay  twice ; 
hut  he  Incurs  this  liability  only  in  case  of  a 
timely  notice.  If  no  notice  Is  given  there  is 
no  lien,  and  to  hold  the  payment  valid  harms  , 
no  one." 

We  have  nothing  to  add  to  the  foregoing 
discussion  except  the  observation  that  the 
construction  here  adc^ted  preserves  to  lien 
claimants  who  have  not  served  notices  to 
withhold  the  entire  fund  upon  which,  under 
tbe  law  and  the  terms  of  the  contract  they 
were  entiUed  to  rely.  On  the  other  band, 
the  rule  laid  down  In  Sweeney  v.  Meyer  im- 
poses upon  the  owner,  for  the  benefit  of  the 
Mm  dalmants,  a  penalty  for  an  act  which 
has  no  substantial  relation  to  any  right  of 
such  claimants.  They  would  not  have  been 
entitled  to  share  In  any  portion  of  the  prog- 
ress payments,  if  these  payments  bad  been 
made  after  they  fell  due.  They  were  there- 
fore not  injured  in  any  way  by  a  premature 
payment  "The  law  must  be  construed 
against  tbe  aaction  of  the  penalty,  If  in  rea- 
son it  can  be."  West  Coast  L.  Oo.  t.  £napp. 
122  Cal.  81,  54  Pac.  634;  Hampton  r.  Chrla- 
tmson.  148  Cal.  729.  84  Pac.  200. 

It  follows  that  the  Judgment  cannot  stand. 
We  are  asked  by  appellant  to  direct  the 
court  below  to  enter  a  Judgment  In  accord- 
ance with  the  views  here  expressed.  But 
this  cannot  be  done  in  the  present  state  of 
tbe  flndlnga  Tbe  trial  court  has  found 
that  only  $10,225  has  been  paid  to  the  con- 
tractor, and  that  $6,076  remains  unpaid  and 
in  the  hands  of  the  owner.  This  finding  is 
based  on  the  erroneous  view  that  tiie  owner 
is  not  eotitied  to  credit  for  Uie  $2,000  pre- 
maturely paid. 

[2j  But  sluce  this  court  baa  no  power  on 
appeal  to  make  findings  of  fact  a  Judgment 
that  the  lien  claimants  are  entiUed  to  share 
In  a  balance  of  $4,075  only  would  not  be 
sustained  by  tbe  findings.  The  error  of  law 
must  be  corrected  by  further  proceedings, 
leading  to  tbe  making  In  tbe  court  below  of 
findings  upon  wUcb  a  proper  Judgment  can 
be  entered. 
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[3]  The  finding  against  the  truth  of  the 
defendant's  averment  that  "each  of  the  pay- 
ments provided  for  •  •  *  was  made 
*  *  *  at  the  time  when  the  same  was 
made  payable  by  the  terms  of  said  contract" 
may,  under  the  legal  conclusions  hereinabove 
expressed,  be  disregarded  as  Immaterial. 

There  will  be  no  occa^on  for  a  liew  trial 
of  the  Issues  which  are  not  now  In  contro- 
versy. 

The  order  denying  a  new  trial  Is  reversed, 
and  a  new  trial  ordered,  with  respect  to  the 
Issues  raised  by  defendant  Elderton's  alle- 
gations of  the  amonnts  paid  by  him  to  the 
contractor,  and  the  amount  of  the  contract 
price  remaining  In  his  hands.  In  all  other 
respects  said  order  Is  affirmed.  The  Judg- 
ment 1b  nrened. 

We  concur:  ANGEIXOTTI.  J.;  LORI- 
GAN,  J.;  SHAW,  J.;  MELVIN,  J,;  HEN- 
SHAW,  J. 

a«T  Cal.  S39) 

WILSON  V.  UNION  IRON  WORKS  DRT 

DOCK  CO.   (S.  F.  6372.) 
(Supreme  CVinrt  of  California.   March  30,  1014. 
Rehearing  Denied  April  29,  1914.) 

1.  Appbai.  and  Ebbob  (S  347*)~Noticb  or 
Appbal— Descbiption  or  JuDawENT— Jddq- 
HBNT  OP  Nonsuit. 

Under  C!ode  Civ.  Proc  S  681,  providing  that 
an  action  may  be  dismissed,  or  a  judgment  of 
noDsait  entered,  where  plaintiff  fails  to  prove 
a  safflcient  case,  and  that  such  dismissal  must 
be  made  by  orders  entered  upon  the  minutes, 
where  the  court  granted  a  nonsuit  at  the  close 
of  defendant's  evidence,  and  the  judgment  was 
in  fact  rendered  on  Januar:^  18th,  but  was 
not  entered  in  the  minutes  until  February  10th, 
a  notice  of  appeal  "from  the  ju^nnent  of  non- 
suit and  dismissal  •  ♦  •  entered  •  •  • 
on  the  18th  dajr  of  January"  was  sufficient,  as 
the  entiT  in  the  minutes  was  a  "judgment  of 
nonsuit,'*  and  the  giving  of  an  iucorrect  date 
did  not  invalidate  the  appeal,  where  it  clearly 
appeared  that  but  one  judgment  was  ever  en- 
tered. 

[Ed;  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  S|  1897-1899;  Dec.  Dig.  § 
347.*] 

2.  Whabves  (§  21*)— Dbt  Dock— Defect  in 
Steahbb  Ganoplane. 

The  proprietor  of  a  dry  dock  maintained 
for  the  use  of  vessels  needing  painting  or  re- 
palrs,  as  a  part  of  whose  business  gangplanks 
were  kept  to  put  out  to  vessels  docked  there 
to  enable  those  on  board  to  leave  the  vessel, 
owed  to  all  persons  lawfully  and  properly  on 
board  such  a  vessel,  and  wishing  to  leave  it, 
the  duty  of  exercising  reasonable  and  ordinary 
care,  if  not  the  utmost  care  or  diligence  requir- 
ed of  carriers,  to  provide  a  safe  and  sound 
gangplank  and  such  supports  or  props  as  were 
necessary  on  account  ot  the  weakness  of  the 
plank  or  the  length  of  the  span  from  the  dock 
to  tbe  ship. 

[Ed.  Note. — For  other  cases,  see  Wharves, 
Cent.  Dig.  H  44^9  i  Dec.  Dig.  {  21.*] 

8.  Whabvbb  (S  21*)— Dbt  Dock— Dbtbot  in 
STBAinSB  Ganqpunk. 

A  United  States  customs  inspector  who 
boarded  a  ship  on  its  way  to  a  dry  dock  in  the 
course  of  his  duties  to  prevent  passengers  from 
leaving  without  Iwing  searched  for  dutiable  prop- 
erty was  one  of  the  persons  for  whose  use  the 


gangplank  was  put  out  to  the  ship  by  the  pro- 
prietor of  the  dry  dock,  and  such  proprietor  was 
liable  for  his  injuries  caused  by  tbe  gangplank 

breaking. 

[Ed.  Note.— For  other  cases,  see  Wharves, 
Cent.  Dig.  SS  44-49;   Dec.  Dig.  1  21.*] 

4.  Whabvbs  (S  21*)— Dbt  Dock— Detect  im 

Steameb  Gangplank. 

A  proprietor  of  a  dry  dock  was  liable  for 
injuries  caused  by  a  gangplank  put  out  to  a 
steamer  breaking,  though  the  officers  and  men 
of  the  steamer  fastened  it  at  the  ship  end,  where 
there  was  no  defect  in  such  fastenings;  the 
break  resulting  from  the  condition  <^  the  string* 
ers  and  the  absence  of  props. 

[Ed.  Note.— For  other  cases,  see  Wharves, 
Cent  Dig.  li  44-49;  Dec.  Dig.  i  21.*] 

6.  Whabves  (§  21*)— Dbt  Dock- Neolioence 
—Evidbnob— Notice. 

Notice  on  the  part  of  the  servants  of  a  dry 
dock  proprietor  of  tbe  weak  condition  of  a  gang- 
plank might  be  inferred  from  the  fact  that  on 
previous  occa^ons  it  had  been  shored  up  when 
in  use. 

[Ed.  Note.— For  other  cases,  see  Wharves, 
Cent  Dig.  81  44r-49;  Dec.  Dig.  {  21.*] 

Department  1.  Appeal  from  Superior 
C!ourt,  City  and  Ck>unty  of  San  Francisco; 
George  A.  Sturtevant,  Judge. 

Action  by  Joseph  P.  Vnison  against  the  Un- 
ion Iron  Works  Dr^  Dock  Company.  From  a 
judgment  of  nomrolt,  plaintiff  qipeala.  Be- 
versed. 

Metstm,  Drew  &  Ifackensle,  ot  San  Fran- 
cisco, and  Reed,  Blade  &  Reed,  of  Oakland, 
(Horatio  AUtng,  of  San  Frandsco,  of  coimsel), 
for  appellant  Wilson  &  Wlhson,  of  San 
Frandsco,  for  respondent 

SHAW,  J.  The  plaintiff  sued  to  recover 
damages  for  personal  injuries  alleged  to  liave 
been  caused  by  tbe  defendant's  negligence. 
At  the  close  of  the  evidence  for  tlie  plaintiff 
the  court  on  d^ndant's  motion,  panted  a 
nonsuit  The  plaintiff  appeals. 

[1]  Tbe  respondent  objects  to  the  con^ld- 
eration  of  the  appeal  on  tbe  ground  that  it 
was  taken  from  the  ruling  granting  the  non- 
suit, and  not  from  the  final  Judgment  The 
notice  of  appeal  states  that  the  plaintiff  ap- 
peals "from  tbe  Judgment  of  nonsuit  and 
dismissal  therein  entered  In  said  superior 
court  on  the  IStb  day  of  January,  1912." 
The  Judgment  was  in  fact  rendered  on  that 
date.  This  appears  from  the  reporter's  tran- 
script of  tbe  proceedings  on  the  trial,  but 
not  in  the  Judf^ent  roll.  The  Judgment  of 
nonsait  or  dismissal  as  entered  by  the  clerk 
in  tlie  minutes,  as  required  by  section  581. 
Code  of  Civil  Procedure,  was  not  made  until 
February  10,  1912.  It  Is  this  discrepancy 
upon  wbicb  the  respondent  relies.  There  hi 
no  merit  in  the  obJ«;Uon.  The  entry  in  the 
;  minutes  under  date  of  February  10, 1912,  was 
a  Judgment  at  nonsuit.  Code  Civ.  Proc.  { 
581 ;  Matthai  t.  Kennedy,  148  Cat  699.  84 
Pac.  37.  The  notice  of  appeal  incorrectly 
gives  the  date  of  the  entry  of  the  Judgment 
appealed  from.  This  defect,  however,  does 
not  Invalidate  the  appeal,  since  it  clearly  ap- 
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pears  that  but  one  such  Judgment  was  ever 
cDtered  In  the  case.  Foss  v.  Johnstone,  158 
CaL  123,  110  Pac  294;  Swasey  v.  Adair.  83 
CaL  137,  23  Pac.  284 ;  Weyl  t.  Sonoma,  etc„ 
Co.,  60  Cal.  204,  10  Pac.  610;  Anderson  v. 
ftoir,  72  CaL  66,  13  Pac.  73,  1  Am.  St  Rep. 
34 ;  Mitchell  t.  Gray.  8  CaL  App.  424,  97  Paa 
160;  Larson  T.  Larson,  15  CaL  App.  586^  115 
Paa  340. 

The  plaintiff  was  In  the  act  of  disembark- 
ing from  the  steamer  Mongolia,  over  a  gang- 
plank furnished  for  that  purpose  by  defend- 
ant, when,  by  reason  of  the  unsafe  condition 
or  weak  constmctlon  of  said  gangplank.  It 
gave  way  in  the  middle,  causing  the  plain- 
tiff and  others  who  were  also  dlsembartdng 
to  fall  some  16  or  20  feet  to  the  bottom  of 
defendant's  dry  dock.  The  plaintiff  was 
severely  injured  by  the  fall.  The  court  be- 
low appears  to  have  directed  the  nonsuit 
upon  the  theory  that,  under  the  circum- 
stances of  the  case,  the  defendant  owed  no 
duty  to  the  plaintiff  to  provide  a  sound  and 
safe  gangplank  upon  which  he  could  leave 
the  vessel,  or  to  put  the  gangplank  in  use  In 
a  safe  and  sound  condition. 

[2,  S]  The  plaintiff  was  a  United  States  in- 
spertOT  of  customs  at  the  port  of  San  Fran- 
dsco.  On  the  morning  of  the  accident  he 
was  detailed  to  duty  in  connection  with  the 
steamer  Mongolia.  Bis  duty  was  to  board 
the  ship  at  Pier  44,  stay  on  board  until  It 
reached  the  defendant's  dry  dock,  and, 
when  the  gangplank  was  made  fast  at  the 
dry  dock  to  enable  persons  to  leave 
the  vessel  there,  to  go  down  first  and  al- 
low no  one  to  precede  him,  so  that  other 
custom  house  officers  who  were  to  be  there 
awaiting  his  arrival,  and  who  would  be 
standing  at  the  foot  of  the  gangplank,  could 
go  aboard  immediately  and  search  every  one 
on  board  for  dutiable  articles  before  allow- 
ing snch  persons  to  leave  the  ship.  The 
plaintiff  went  aboard  as  ordered  and  reached 
the  dry  dock.  Five  custom  house  searchers 
in  uniform  were  at  the  dock  awaiting  the 
arrival  of  the  Bteamer  In  order  to  go  aboard 
there  and  make  the  required  search.  When 
the  gangplank  in  question  was  taken  in  and 
lashed  to  the  vessel  at  the  dry  dock  to  al- 
low people  on  board  to  go  ashore,  the  plaln- 
tifl  went  upon  it,  followed  by  a  number  of 
other  persons,  and  bad  proceeded  about  half 
way  to  the  end  of  it  when  it  broke  and  pre- 
cipitated all  those  upon  it  to  the  bottom  of 
the  dock.  The  Mongolia  was  taken  to  the  dry 
dodv  to  have  her  bottom  painted.  The  gang- 
plank was  one  of  those  provided  by  the  de- 
fendant at  its  dry  dock  for  use  when  steam- 
ers were  docked  there.  Preparatory  to  that 
occasion  it  had  been  rolled  forward  upon  the 
do<A  by  the  defendant's  employes  to  be  ready 
when  the  Mongolia  arrived.  The  work  of 
placing  It  for  use  was  performed  by  the  em- 
ployte  of  the  steamer  on  board  and  by  the 
employes  of  the  defendant  aa  the  dock  in 
coojunction ;  those  on  the  steamer  attending 
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to  Its  lashings  at  the  steamer  end,  and  Uiose 
of  the  defendant  to  the  placing  of  It  In  posi- 
tion at  the  dock  end.  After  it  was  lashed  and 
properly  placed,  some  one  of  defendant's  em- 
ployes engaged  In  the  work  on  the  dock  called 
out,  "AH  right;"  whereupon  the  plaintiff  and 
others  walked  out  upon  it  as  above  stated.  In 
using  this  gangplank  previously  It  was  usually 
shored  up  with  props  beneath,  midway  of  Its 
length ;  but  on  this  occasion  it  was  not  shor- 
ed. There  was  evidence  to  the  effect  that 
the  stringers  of  the  gangplank  were  old,  In 
bad  condition,  and  somewhat  decayed,  and 
that  this  was  the  cause  of  the  accident  The 
evidence  also  tended  to  show  that  the  de- 
fendant maintained  this  dry  dock  for  the 
use  of  vessels  which  nee<fed  painting  or  re- 
pairs, and  that  as  a  part  of  defoidant's  busi- 
ness it  kept  this  and  other  gangplanks  to  put 
out  to  vessels  when  they  were  docked  in  order 
that  those  on  board  might  leave  the  vessel 
by  that  means,  and  also  that  in  the  usual 
course  of  business,  when  a  vessel  engaged  in 
foreign  trade,  as  was  the  M(mgolia,  was  dock- 
ed there.  It  would  be  accompanied  by  custom 
house  officers,  as  in  this  case,  to  search  per- 
sons aboard  and  prevent  the  taking  ashore 
of  dutiable  property. 

Under  these  circumstances,  it  is  clear  that 
the  defendant  owed  to  all  persons  lawfully 
and  properly  on  board  such  vessel  on  arrival 
at  the  dock,  and  there  wishing  to  leave  it, 
the  duty  of  providing  a  safe  and  sound  gang- 
plank for  their  use.  These  gangplanks  were 
provided  by  the  defendant,  and  were  kept, 
by  it  for  the  purpose  for  which  this  one  was 
used  on  this  occasion,  and  as  a  regular  part 
of  Its  business.  People  were  expected  to 
walk  over  it  from  the  ship  to  the  dock.  h\n- 
their  safety,  a  sound  gangplank  was  required, 
with  props  therefor,  If  such  were  ueces>sary 
on  account  of  the  weakness  of  the  plank  or 
the  length  of  the  span  from  the  dock  to  the 
ship.  It  was  therefore  incumbent  upon  the 
defendant  to  use  at  least  ordinary  care  to 
provide  sound  gangplanks  and  see  that  tbey 
were  properly  shored.  It  1&  not  necessary 
here  to  determine  whether  It  was,  to  that 
extent,  a  carrier  of  passengers,  and  bound 
as  such  to  use  the  utmost  care  and  diligence 
for  their  safe  carriage  as  provided  in  section 
2114  of  the  Civil  Code.  It  was,  at  aU  events, 
bound  to  exercise  reasonable  and  ordinary 
care  for  the  safe  carriage  of  those  whom  it 
had  reason  to  expect  would  avail  themselves 
of  that  means  of  leaving  the  vessel. 

The  plaintiff  stood  in  a  relation  to  the  de- 
fendant which  made  this  duty  owing  to  him. 
He  was  aboard  the  vessel  and  left  It  over 
this  gangplank  in  the  performance  of  his  duty 
— a  duty  which  was  usually  performed  by 
custom  house  officers  in  snch  cases,  and  of 
which  it  is  to  be  Inferred  the  defendant  had 
notice.  He  was  therefore  one  of  the  persons 
for  whose  use  this  gangplank  was  provided. 
We  do  not  mean  to  say  that  the  defendant 
would  be  absolved  from  liability  if  the  plain- 
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tiff  bad  been  casnaHr  aboard  the  vessel  as  a 
mere  visitor.  The  question  Is  not  Involved, 
4nd  It  Is  not  necessary  to  decide  It 

[4}  The  fact  that  the  oficers  And  men  of 
the  vessel  took  charge  and  bandied  the  ship 
end  of  the  gangplank  does  not  change  or  af- 
fect the  duty  of  the  defendant  In  the  matter. 
There  was  no  defect  In  the  fastenings  at  the 
Bblp  end.  The  evidence  jnstlfied  the  conclu- 
sion that  the  fall  was  caused  by  the  weak 
condition  of  the  stringers  composing  the  gang- 
plank and  the  failure  to  shore  it  up.  both  of 
which  were  under  the  control  and  charge  of 
the  defendant 

[6]  There  Is  no  direct  evidence  that  the  de- 
fendant's servants,  were  aware  of  this  weak 
condition  of  the  plank;  but  the  Jury  might 
well  have  inferred  that  they  had  such  notice 
from  the  fact  that  on  previous  occasions  this 
gangplank  had  been  shored  op  when  in  such 
use.  We  do  not  mean  to  say  tbat  under  the 
circumstances  proof  of  such  notice  devolved 
upon  the  plalntlfF,  or  that  the  maxim  res  ipsa 
loquitur  does  not  apply. 

The  decisions  In  Grundel  v.  umon  Iron 
Works,  141  Cal.  568.  75  Pac.  184 ;  Pennebak- 
er  V.  San  Joaquin,  etc..  Co.,  158  CaL  579,  112 
Pac.  459.  81  L.  R.  A.  (N.  S.)  1099,  189  Am. 
St.  Rep.  202,  and  Means  v.  S.  G.  Ry.  Co.,  144 
Cal.  473,  77  Pac.  1001.  1  Ann.  Caa.  206,  are 
not  applicable  to  the  facta  of  tliis  case.  The 
first  was  a  case  In  which  the  person  injured 
went  from  the  shore  to  the  vessel  over  an  in- 
secure gangplank,  but  did  so  without  the 
-knowledge  or  permission  of  the  defendant, 
and  with  no  business  there  which  was  in  any 
way  connected  with  the  defendant,  or  In 
which  it  was  Interested.  He  was  either  a 
trespasser  or  a  mere  licensee.  The  second 
case  was  that  of  a  pabllc  fireman  who.  upon 
an  alarm  of  fire,  and  as  a  part  of  his  duty, 
entered  the  yard  of  a  burned  building  and 
was  there  injured  by  electricity  from  live 
wires  which  bad  become  unfastened  from  the 
effects  of  the  fire.  The  defendant  was  a 
power  and  light  company  which  furnished  the 
electricity  for  those  and  other  wires  of  the 
city  lighting  sjrstem.  In  the  course  of  the 
argument  the  court  referred  to  the  common- 
law  doctrine  that  "a  fireman  entering  a  build- 
ing under  Imperative  necessity  la  but  a  li- 
censee, who  assumes  the  risks  as  he  finds 
them,  and  to  whom  the  owner  of  the  premises 
owes  no  spednl  duty  to  maintain  those  prem- 
ises In  a  safe  condition.**  This  proposition 
rests  upon  the  peculiar  relations  of  the  par^ 
ties  and  the  Imperative  public  necessity  under 
which  they  must  act  at  the  time,  as  Is  more 
fully  set  forth  in  Woodruff  t.  Bowen,  136  Ind. 
431,  34  N.  E.  1113,  22  Ll  R.  A.  108.  These  did 
not  exist  In  this  case,  and  the  doctrine  Is  not 
applicable.  In  Means  v.  S.  G.  Ry.  Co.,  the 
plaintiff  was  Injured  by  the  explosion  of  sul- 
phuric add  In  defendant's  freight  depot.  The 
plaintiff  entered  the  depot  without  the  knowl- 
edge of  the  defendant  or  Its  servants,  and  up- 


on baainen  of  hla  own  not  In  any  way  con- 
nected with  that  of  the  defoidaut  He  came 
under  the  rule  applicable  to  trespassers  or 
mere  llcoiaeea.  The  mere  teet  tbat  the  plain- 
tiff In  this  case  was  a  pnbUc  officer  pei'form- 
lug  his  public  duty  does  not  bring  the  casa 
within  the  fireman  rule.  There  was  no  snd- 
den  emei^ency  requiring  immediate  action  by 
the  defendant,  and  the  gangplank  was  inten- 
tionally provided  for  this  occasion,  and  for 
the  use  of  plaintiff  and  otbera  leaving  the 
vesseL 

The  case  coma  within  the  principles  stated 
and  applied  in  the  following  authorities:  29 
Cyc.  454;  21  Am.  ft  Eng.  Ency.  Law.  471; 
Furey  v.  N.  T.,  etc.,  Co..  67  N.  J.  law,  274.  51 
Atl.  606;  Anderson,  etc.,  Co.  t.  Hair.  103  Ky. 
201,  44  8.  W.  658;  Swords  t.  Edgar.  59  N. 
Y.  30, 17  Am.  Rep.  295 ;  Low  t.  Grand  Tmnk 
Ry.  Oo^  72  Me.  813,  24  Am.  Rep.  331;  Camp- 
bell T.  Portland,  62  Me.  660. 16  Am.  Rep.  600. 

The  Judgment  is  reversed. 

We  concur:  ANGELLOTTI.  J.j  SLOSS,  J. 

'  (1«7  Cal.  G60) 

STALDER  et  at.  t.  RIVERSIDE  GROVES  ft 

WATER  CO.  et  al.    (L.  A,  3207.) 
(Supreme  Court  of  California.   March  31.  1914.) 

1.  Bills  and  Notes  (S  129*)— Nospatiient  of 
Interest  at  Matueitt— Option  of  Hold- 
er—Election. 

Where  the  maker  of  a  note  stipulating  that, 
on  default  In  interest,  the  principal  and  Inter- 
est should  become  due  at  the  option  of  the  hold- 
er mailed  on  an  Interest  day  a  check  for  the 
intereat,  which  the  payee  received  on  the  fol- 
lowing day,  after  be  liad  directed  his  attorney 
to  notify  the  payee  of  his  election  to  declare  the 
entire  sum  due,  and  the  notice  from  the  attorney 
was  not  received  by  the  maker  antil  the  next 
day,  the  maker  tendered  payment  of  intereat 
before  the  payee  exercised  his  elcctioo  to  declare 
the  entire  snm  due.  and  he  could  not  thereafter 
exercise  the  option. 
[Ed.  Note.— For  other  cases^  see  Bills  and 
Cent.  Dig.  IS  283-292;   Dee.  Dig.  | 

2.  Bills  and  Notes  (|  129*)— NoNFAniEin 

OF  I NTEBEST  AT  MaTUEITT— OPTION  OF  HOLD- 

BB— Election. 

The  payee  of  a  note  atipalating  that,  on 
default  in  any  Interest,  the  principal  and  inter- 
est might  at  his  option  be  declared  doe  must 
do  some  positive  act  to  Indicate  an  exercise  of 
the  option,  and,  where  notice  Is  the  method 
chosen  to  eTidence  an  election,  the  giving  of 
the  notice  fixes  the  rights  of  toe  parties,  and 
must  be  received  by  the  maker  before  he  ten- 
ders payment  of  past  due  interest. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
P^te^  Cent.  Dig.  H  283-292;   Dee.  Dig.  | 

3.  Bills  anu  Notes  (|  129*)— Nonpathbivt 
OF  Interest  at  Matdritt — OPnon  or 
Holder—Election. 

The  right  of  the  payee,  In  a  note  sttpnlai- 
Ing  that,  on  default  in  any  Interest,  the  entire 
sum  may  be  declared  due  at  his  option,  to  de- 
clare the  entire  debt  may  be  claimed  or  walTed, 
and,  until  claimed,  the  maker  may  terminate 
tlie  right  by  a  proper  tender  of  overdue  inters 
est 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent.  Dig.  H  288-292 ;  Dec  Dig.  1 129.*] 
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In  Bank.  Appeal  from  Superior  Court, 
Blveralde  County;  F.  E.  Densmore,  Judge. 

Action  by  A.  J.  Stalder  and  anotlier  against 
the  Riverside  Groves  &  Water  Company  and 
another.  From  an  order  denying  defendants' 
motion  for  a  new  trial,  the  Riverside  Groves 
&  Water  Company  appeals.  Reversed. 

Watklns  ft  Blodget,  of  Loa  Angeles,  for  ap- 
pellant MacFarland  &  Irving,  of  Los  Ai^ 
iM,  for  respondents. 

8LOSS,  J.  Tbe  defendant.  Riverside 
Groves  A  Water  Company,  appeals  from  an 
Arder  denying  its  motion  for  a  new  trial. 

On  July  24,  1809,  said  defendant  made  Its 
ftromlasory  note,  wbereby  It  promised  to  pay 
to  plain  tilts,  on  or  before  January  2,  1912, 
the  sum  of  $3,627.  with  interest  tbereon  at 
the  rate  of  10  per  cent  per  annum,  payable 
■emiannnally.  Principal  and  Interest  were 
made  payable  at  Riverside,  and  the  note  pro- 
Tided  that,  U  default  should  be  made  In  the 
payment  of  any  Interest  when  due,  "both 
prindpa)  and  Interest  shall  thereafter  le  due 
and  payable  at  the  option  of  the  holders  of 
this  note."  The  note  was  secured  by  a 
mortgage  of  real  property. 

On  February  17,  1911,  the  piaintlfrs  com- 
menced this  action  to  foreclose  the  mortgage, 
alleging  that  the  maker  of  the  note  had 
failed  to  pay  the  interest  due  on  the  24th 
day  of  January,  1911,  and  that  on  the  25th 
day  of  January,  1911,  the  plaintiffs  had  ex- 
ercised their  option  to  declare  both  principal 
and  interest  due  and  payable.  These  allega- 
tions were  denied,  by  the  defendant  corpo- 
ration. The  findings  were  in  favor  of  the 
plaintiffs  on  the  foregoing  Issues,  and  judg- 
ment of  foreclosure  followed.  The  sufficiency 
of  the  evidence  to  sustain  these  findings  Ib 
challenged  by  the  appellant. 

There  la  little.  It  any,  dispute  about  the 
tacts.  The  single  question  for  decision  Is 
whether,  on  such  facts  as  appear  without 
conflict,  the  respondents  were  entitled,  by 
reason  of  default  In  the  payment  of  Interest, 
to  treat  the  principal  sum  of  the  note  as  due 
in  advance  of  the  date  fixed  for  maturity- 

[1]  The  appellant,  maker  of  the  note,  had 
Ita  office  in  the  city  of  Los  Angeles.  The  re- 
spondents resided  at  Riverside.  On  January 
24,  1911t  the  appellant  posted  at  Los  Angeles 
a  letter,  addressed  to  respondents  at  River- 
side, containing  a  check  for  the  amount  of 
intcfest  doe  on  that  date.  The  letter  and 
check  reached  cue  of  the  plaintiffs  on  the 
following  day,  January  S5th,  at  about  6 
o'clock  p.  m.  Earlier  on  said  25th  day  of 
January  the  other  plaintiff  had  directed  an 
attorney  to  notl^  the  maker  that  the  plain- 
tUb  had  elected  to  declare  principal  and  in- 
terest dne  for  failure  to  pay  the  Interest  due 
on  the  24th  day  of  January.  Pursuant  to 
such  direction,  said  attorney  wrote  a  letter 
to  ai^lant.  notifying  It  that  plaintiffs  had 
Qias  declared  the  entire  sum  due.  This  letter 
did  not  reach  the  mipellant  until  the  26tb 


day  of  January,  the  day  after  the  check  for 
the  Interest  had  come  to  the  hands  of  one  of 
the  plaintiffs.  On  the  2Ctb  day  of  January 
the  attorney  wrote  to  appellant  again,  return- 
ing its  check,  and  repeating  tlie  statement 
that  the  principal  of  the  note  had  been  de- 
clared due  by  the  payees  for  default  in  pay- 
ment of  Interest.  No  objection  was  made  to 
the  form  of  payment ;  the  sole  ground  for 
refusing  to  accept  the  check  being  that  It 
had  not  been  received  on  the  24th  day  of 
January,  the  day  when  interest  was  due. 

Under  these  circumstances,  we  think  the 
court  below  should  have  held  that  the  maker 
had  tendered  payment  of  the  Interest  before 
the  payees  had  effectively  exercised  their  op- 
tlon  of  declaring  the  principal  due. 

[2,  S]  The  case  Is  similar  in  principle  to 
Trinity  County  Bank  v.  Haas,  151  Cal.  556, 
91  Pac.  385.  There,  as  here,  an  interest  pay- 
I  ment  had  not  been  made  when  dne.  It  had, 
j  however,  been  tendered  before  the  payee  had 
manifested  Its  election  to  declare  the  prin- 
cipal due,  either  by  commencing  action,  or 
by  notifying  the  maker  of  such  election. 
This  court,  while  recognizing  that  a  provi- 
sion like  the  one  in  the  note  here  before  us 
does  not  make  it  incumbent  upon  the  payee, 
as  a  condition  to  the  exercise  of  his  option, 
to  give  notice  to  the  maker  that  he  has  de- 
clared the  principal  due,  laid  down  the  rule 
that  the  payee  must  do  some  positive  act  to 
indicate  an  exercise  of  the  option.  The  right 
to  declare  the  principal  due  may  be  claimed 
or  waived  by  the  payee,  and,  until  he  has 
claimed  it,  the  maker  may  terminate  the 
r^t  by  a  proper  tender  of  the  overdue  In- 
terest. In  the  case  cited  It  was  held,  fur- 
ther, that  the  maker  could  not  exercise  his 
;  option,  either  by  reaching  a  mental  decision 
to  declare  the  principal  due,  or  by  directing 
bis  attomeya  to  Institute  an  action  on  the 
note. 

Here  the  respondents  had,  at  the  time 
when  the  check  reached  them,  done  nothing 
more  than  to  Instruct  their  attorney  to  notify 
the  appellant  that  they  had  declared  the  note 
dne.  The  attorney  had  written  as  instruct- 
ed ;  but  bis  notlflcatlon  bad  not  reached  the 
maker.  While  notice  to  the  maker  of  the 
exercise  of  the  option  was  not  essential,  such 
notice  was  the  method  chosen  by  the  payees 
to  evidence  their  determination  to  claim  the 
right  conferred  upon  them  by  the  terms  of 
the  note.  The  giving  of  sncb  notice  was  the 
act  fixing  the  rights  of  the  parties.  The  at- 
torney, in  giving  the  notice,  was  the  agent  of 
the  payees,  not  the  maker.  A  mere  deposit 
in  the  mails  did  not,  therefore,  constitute  a 
completed  declaration  of  the  maturity  of  the 
principal.  The  declaration  was  not  complete 
until  the  notice  reached  the  maker.  Until 
then,  the  payees  had  done  no  more  than  was 
done  in  Trinity  County  Bank  v.  Haas,  viz.: 
To  instruct  their  agent  to  take  steps  which, 
if  carried  out,  would  amount  to  an  aercise 
of  their  option.  In  the  meantime,  the  over- 
due interest  had  been  tendered,  and  the  right 
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to  carry  into  ettwt  On  contemplated,  trat  nn- 
ezecuted,  act  of  declaring  the  principal  sum 
due  was  gone. 

The  result  of  the  views  stated  is  tbat  the 
findings  regarding  the  exercise  by  plaintiffs 
of  their  option  must  be  held  to  be  without 
mipport  in  the  evidence. 

The  order  denying  a  new  tri^  is  reversed. 

We  concur:  SHAW,  J.;  UELVXN,  J.;  LOR- 
IGAN»  J. 

am  Cal.  653) 

BRADBURT  v.  HIGGINSON.  (L.  A.  3570.) 
<Sapreme  Coort  of  California.  March  30, 1914.) 

1.  Landlobd  and  Teraht  U  222*)— AonoK 
FOB  Rent— Defenses. 

A  tenaot  defending  an  action  for  rent  due 
Dnder  a  written  lease,  on  the  ground  tbat  he 
had  reBcinded  the  lease  because  of  the  landlord's 
breach  of  a  covenant  omitted  from  the  lease, 
most  show  fttets  essential  to  sostain  a  cause  of 
action  to  reform  the  lease  so  as  to  Include  the 
covenant. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  H  879-884;  Dea  Dig.  S 
222.*}  *•  • 

2.  LiHiTATioir  OF  AonoKs  (I  40*>— Rbfobua- 

TlOn  OF  INSTBUHENTS  SCSD  ON  AS  BQm- 

TABLB  Defense— Plea  of  Liuitations. 
The  plea  of  limitations  may  be  interposed 
in  an  action  at  law  on  a  contract,  to  a  d^ense 
based  on  an  equitable  cause  of  action  for  the 
reformation  of  the  contract. 

[Ed.  Note^For  other  cases,  see  Umttatton 
of  Actions,  Cent  Dig.  H  212,  218;  Dec  Dig. 
I  40.*] 

8.  LlMFTATION  OF  ACTIONS  (8  187*)— PUEADIKQ 

IN  Avoidance— Mistake  ob  Fraud. 

Code  Civ.  Proc  {  338,  subd.  4,  fixing  a 
limitation  of  three  years  for  actions  for  relief 
for  fraud  or  mistake,  is  applicable  to  relief 
sought  by  a  tenant,  who,  when  sued  for  rent,  al- 
leges a  violation  by  the  landlord  of  a  coreoant 
erroneously  omitted  from  the  lease,  and,  where 
more  than  three  years  has  elapsed,  he  must 
allege  facts  excusing  a  failure  to  make  an  earlier 
discovery  of  the  mistake  or  fraud  relied  on,  and 
a  mere  averment  that  he  did  not  discover  the 
same  within  three  years  of  the  filing  of  the  an- 
'  swer  Is  insufficient 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  i  606;  Dec.  Dig.  1 187.*] 

4.  Contracts  (S  175*)— Conmbuction- Parol 

aokeeuents. 

Civ.  Code,  |  1640,  providing  tbat,  when 
through  fraud  or  mistake  a  written  contract 
does  not  express  the  real  intent  of  the  parties, 
the  intention  is  to  be  regarded  and  the  errone- 
ous parts  of  the  writing  disregarded,  embodied 
in  title  3  of  part  2  of  divi^on  third  of  the  Code, 
dealing  with  the  subject  "Interpretation  of  Con- 
tracts,^' does  not  authorize  the  court,  in  the 
absence  of  a  ubowlng  of  the  right  of  reforma- 
tion, to  find  on  oral  testimony  that  a  contract 
reduced  to  writing  should  include  a  provision 
not  appearing  therein  and  to  enforce  the  same 
as  a  part  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  {§  768,  978,  1010,  1067-1000,  1780, 
1803,  1810;  Dec.  Dig.  {  175.*] 

B.  Refobuation  of  Instsuhents  (I  82*)  — 

TiifE  to  Sue. 

The  rule  that  an  action  for  reformation  of 
a  contract  is  not  barred  so  long  as  an  action  on 
the  contract  may  be  brought  is  inapplicable, 
where  the  reformation  is  not  merely  inciileutal 


to  Oie  main  relief  sought,  but  Is  an  essential 

prerequisite  to  the  asking  of  any  relief. 

[Ed.  Note. — ^For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  H  110-121:  Dec 
Dig.  fi  32.*] 

In  Bank.  Anpeal  from  Superior  Court, 
Santa  Barbara  County ;  S.  E.  Crow,  Judge. 

Action  by  Louise  S.  Bradbury  agalniA  An- 
gustns  B.  Higgbison.  From  a.  Judgment  fbr 
plalnttlf,  defendant  appeals.  Affirmed. 

See,  also,  123  Paa  707. 

B.  F.  Thomas,  of  Santa  Barbara,  for  ap* 
pellant  Canfleld  A  Starbuck.  of  Santa  Bar- 
bara, for  respondent 

SLOSS,  J.  The  plalntifr  brought  this  ac- 
tion to  recover  f 600,  rent  claimed  to  be  due 
under  a  lease  of  a  house  at  Montedto,  Santa 
Barbara  county.  The  lease,  which  Is  set 
out  in  full  In  the  complaint,  was  for  five 
years  from  the  1st  day  of  January,  1006,  at 
a  monthly  rental  of  $100,  and  the  amount 
here  sued  for  is  the  rent  for  the  last  six 
months  of  the  term,  1.  e.,  July  to  December, 
1000.  The  complaint,  which  allies  nonpay- 
ment of  rent  after  July  1,  1000,  was  filed  on 
June  18, 1012.  In  a  former  action  for  the  re- 
covery of  the  same  sum,  commenced  In  Au- 
gust, 1900,  a  Judgment  in  favor  of  plaintiff 
bad  been  reversed  on  the  ground  that  the 
action,  viewed  as  one  for  rent  was  prema- 
ture ;  such  action  not  being  maintainable  In 
advance  of  the  time  when  rent  was  payable 
under  the  lease.  Bradbury  v.  Higginson,  162 
Cal.  602, 123  Pac.  797.  In  the  present  acUon, 
the  defendant  filed  an  answer,  in  which  he 
denied  the  plaintilTs  general  all^ation  of 
performance  of  all  condltloDs  precedent  and 
set  up  affirmatively  the  failure  of  plaintiff  to 
comply  with  an  alleged  obligation  to  furnish 
water  to  the  premises,  by  reason  of  which 
failure  the  defendant  had  rescinded  the  con- 
tract of  lease.  A  demurrer  to  the  answer 
was  sustained,  and,  defendant  declining  to 
amend,  the  plaintiff  had  Judgment  for  the 
amount  claimed.  The  defendant  appeals 
from  such  Judgment 

The  answer,  read  as  a  whole,  clearly 
shows  that  the  denial  of  performance  of  con- 
ditions precedent  above  referred  to,  was 
intended  to  be  qualified  by  and  to  refer  to 
the  affirmative  allegations  relative  to  the 
failure  to  furnish  water.  Indeed,  it  is  not 
suggested  that  there  was  any  other  condition 
to  be  performed  by  the  plalntUT.  The  im- 
plied covenant  to  protect  defendant's  posses- 
sion (Civ,  Code, .  I  1027)  was  not  broken,  as 
appears  from  the  uncontroverted  facts,  al- 
leged In  the  pleadings.  The  real  question, 
therefore,  is  whether  these  affirmative  alle- 
gations set  up  a  defense  good  against  the  de- 
murrer interposed. 

Th^  matter  thus  pleaded  was,  in  substance, 
as  follows:  At  the  time  of  the  execution  of 
the  lease.  It  was  mutually  agreed  that  In 
consideration  of  the  payment  of  the  rent  the 
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plaintiff  at  all  times  during  the  term  of  the 
lease  wonld,  at  her  own  cost,  keep  the  house 
and  premises  supplied  with  necessary  water 
from  plaintiff's  water  plant.  Wlthoat  said 
agreement  the  defendant  would  not  have  ac- 
cepted the  lease.  In  redudng  the  lease  to 
writing,  the  agreement  to  famish  water  was 
by  mntual  mistake  omitted.  The  premises 
had  no  other  water  supply.  About  Jane  29, 
1909,  the  premises  became  uninhabitable  for 
want  of  water,  and  continued  to  be  without 
water  until  the  18th  day  of  August.  1909. 
As  soon  as  defendant  ascertained  that  the 
premises  were  without  water,  he  demanded 
of  plaintiff  that  she  furnish  water,  which 
she  neglected  and  refused  to  do.  Such  neg- 
lect and  refusal  continued  until  August  17, 
1909,  when  defendant  elected  to  resdnd  said 
contract  of  hiring  and  to  vacate  the  premises 
on  account  of  plaintiffs  neglect  to  furnish 
water,  and  on  said  date  he  served  on  plaintiff 
a  written  notice  that  he  surrendered  the 
premises  and  rescinded  the  lease.  On  the 
same  day  be  did  vacate  the  house  and  prem- 
ises. The  house  and  premises  could  not  be 
used  or  occupied  without  water,  and  by  rea- 
eon  of  plaintiff's  failure  to  furnish  water,  the 
consideTation  for  defendant's  agreement  to 
pay  rent  from  July  1,  1909,  to  August  17, 
1900,  absolutMy  failed.  The  contract  of 
lease  was  pi^Mred  by  plaintiff  and  her  at- 
ttumey.  and  defendant  did  not  discover  until 
August,  1909,  that  the  written  lease  did  not 
contain  tbe  term  and  condition  orally  agreed 
upon,  to  wit,  that  plaintiff  should  at  her  own 
cost  famish  the  praises  with  water  from 
her  plant 

One  of  the  grounds  of  demurrer  to  the 
foregoing  defense  was  that  it  is  barred  by  tbe 
provisions  of  subdivision  4  of  section  338  and 
subdivision  1  of  section  S39  of  the  Code  of 
Civil  Procedure. 

Under  the  lease  as  written,  the  failure  to 
supply  water  did  not  Justify  the  defendant 
in  abandonliv  tbe  premises  or  refusing  to 
pay  rent  The  writing  did  not  Impose  upon 
the  lessor  any  afilrmadve  obligaUon  in  this 
regard.  This  was  deSnitely  established  in 
the  former  action  Gal.  602,  123  Fac. 

797),  where  the  defendant  sought  to  inter- 
pret the  worA  "aroartenances"  in  the  lease 
as  Indu^g  an  agre«nent  to  ke^  the  water 
iQratem  In  repair.  The  decision  was  against 
him  on  this  ptrfnt  The  defense  Is,  then, 
based  upon  the  fiLllure  of  the  plaintiff  to  com- 
ply with  an  obll^tion  which  was  not  included 
In  tbe  wrlttra  agreem«it  but  was.  as  tbe  an 
swer  alleges,  (»nttted  therefrom  by  mistake. 
For  this  failure,  materially  affecting  the  con- 
sideration, the  defendant  has  asserted  a 
flgiit  to  rescind. 

[11  It  seems  entirely  dear  that  before  any 
resdssitm  or  other  defense  can  be  based  up- 
on an  agreement  which  should  have  been,  but 
was  not  nude  a  part  of  the  written  lease, 
the  writing  must  be  reformed  by  the  decree 
of  a  court  of  equity,  or,  if  there  be  no  formal 


decree  of  reformation,  there  must  be  a  show- 
ing Justifying  such  a  decree.  ITie  defense 
really  consists  of  two  parts,  1.  e. :  (1)  A  de- 
mand that  the  writing  be  reformed  so  as  to 
express  the  true  Intention  of  the  parties; 
and  (2)  a  plea  that  the  agreement  has  been 
rescinded  for  the  failure  of  the  plaintiff  to 
perform  it  as  thus  reformed.  But  since 
the  agreement  claimed  to  be  rescinded  is  not 
tbe  agreement  contained  in  the  writing  exe- 
cuted by  the  parties,  It  was  essential  to  the 
defense  that  a  right  of  reformation  be  estab- 
lished. The  reformation  of  contracts  is  a 
branch  of  the  equity  Jurisdiction.  Under  tbe 
old  system,  where  legal  and  equitable  rights 
were  administered  In  different  tribunals,  the 
equitable  remedy  would  have  bad  to  be  sought 
and  obtained  in  a  court  of  chancery  in  a  suit 
instituted  for  that  purpose.  Under  our  pro- 
cedure, however,  equitable  defenses  may  be 
Interposed  to  legal  causes  of  action,  and  a 
right  to  equitable  relief,  affecting  the  legal 
right  asserted  In  the  complaint,  may  be  set 
up  by  way  pf  answer.  But  if  the  matter 
set  up  be  an  equitable  cause  of  action,  the 
answer  must  contain  all  the  averments  es- 
s^tial  to  the  statement  of  a  cause  of  action 
as  sudi.  Bruck  v.  Tucker,  42  Cal.  862;  Swa- 
sey  V.  Adair,  88  Cal.  179,  26  Pac.  1119. 

[2]  If  tbe  defendant's  right  to  obtain  the 
equitable  relief  soi^ht  Is  barred  by  limita- 
tion, tbe  plea  of  the  statute  may  be  inter- 
posed to  the  attempted  defense  just  as  it 
might  have  been  In  case  the  relief  had  been 
sought  by  an  independent  action.  This  court 
has  held  that  the  statute  of  limltatkms  Is 
applicable  to  claims  asserted  in  an  answer 
by  way  of  set-off  or  counterclaim  (Lyon  v. 
Petty,  66  Cal.  322,  4  Pac,  103;  Moore  v. 
Gould,  161  OaL  723,  732,  91  Pac.  616),  and 
tbe  same  reason  exists  for  making  the  stat- 
ute apply  to  defenses  based  upon  an  equita- 
ble cause  of  action  asserted  by  the  defend- 
ant against  the  plaintiff. 

[3]  In  the  case  under  condderation  the 
plaintiff,  in  her  demurrer,  pleaded  subdlvi- 
don  4  of  section  338  of  the  Code  of  Civil 
Procedure,  whldi  fixes  a  limitation  of  three 
years  for  actions  "for  relief  on  the  ground 
of  fraud  or  mistake."  This  is  tbe  statute 
Q)pllcable  to  tiw  relief  sought  by  the  answer. 
Tarke  t.  Bingham,  123  Gal.  163.  65  Pac. 
768;  Eureka  v.  Oates,  137  Cal.  89,  69  Pac. 
860.  A  reformation  of  the  lease  was  de- 
manded on  tile  ground  of  mistake  in  omit- 
ting tii«  covenant  binding  the  plaintiff  to 
famish  water.  Tbe  cause  of  action  to  m- 
force  such  reformation  aocraed,  under  the 
statute,  upon  the  discovery  of  the  facts  con- 
stituting tbe  mistake.  Code  Olv.  Proc.  {  338, 
snbd.  4.  It  Is  true  that  the  answer  avers 
that  the  defendant  did  not  discover  the  mis- 
take until  Angnst  1909,  whldi  was  vlthln 
three  years  of  the  filing  of  the  answer.  But 
a  mere  avermoit  of  ignorance  of  a  tnvt  which 
a  party  mU^t  wltli  reasonable  diligence  have 
discovered  is  not  enough  to  postpone  the 
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mnnlng  of  the  sbitnte.  Hecbt  t.  Slaoey, 
72  Cal.  363, 14  Pac.  88;  BarUng  t.  Newlands, 
112  CaL  476.  44  Paa  810;  Lady  Washington 
Co.  v.  Wood,  113  Cal.  482,  45  Pac.  809;  Tracy 
T.  Mnlr,  ISl  Cal.  363,  90  Pac.  832,  121  Am. 
St  Rep.  117.  It  ia  necessary  for  tbe  party 
seeking  to  arold  tbe  bar  to  affirmatlTely 
I^ead  facta  excusing  the  failure  to  make  an 
earlier  discovery  of  the  mistake  or  fraud 
relied  upon.  Dennis  .t.  Bint,  122  Cal.  39, 
54  Pac.  378,  68  Am.  St  Rep.  17;  Harrington 
T.  Patterson,  124  Cal.  642,  57  Pac.  476;  Lady 
Washington  Co.  t.  Wood,  supra.  Here  the 
defendant  signed  the  lease  In  December,  1904. 
Tbe  only  ground  assigned  for  his  failure  to 
discover  that  the  paper  did  not  Include  the 
agreement  to  furnish  water  Is  that  tbe  lease 
was  prepared  by  plaintiff's  attorney.  This 
Is  no  sufficient  excuse  for  tbe  defeudaut's 
alleged  ignorance  of  the  terms  of  a  writing 
executed  and  accepted  by  him.  No  reason 
appearing  to  the  contrary,  he  must  be  deem- 
ed to  have  known  tbe  precise  terms  of  tbe 
lease  when  he  signed  It.  If  it  pmltted  a  pro- 
vision which  it  should  have  contained,  bis 
right  to  compel  a  reformation  accrued  at 
once  and  should  have  been  asserted  within 
three  years.  We  do  not  think  this  case  is 
one  in  which  the  reformation  is  merely  inci- 
dental to  the  ultimate  relief  sought  It  Is 
the  foundation  upon  which  erery  other  right 
asserted  by  the  defendant  must  rest  With- 
out a  reformation,  there  was  no  contract 
which  tbe  plaintiff  had  broken,  nor  was 
there  any  right  of  rescission. 

[41  The  defendant  relies  upon  section  1640 
of  ti^e  Civil  Code,  providing  that  "when, 
through  fraud,  mistake,  or  accident  a  writ- 
ten contTBCt  falls  to .  express  the  real  In- 
tention of  the  parties,  sucb  Intention  Is  to 
be  regarded,  and  tbe  erroneous  parts  of  the 
writing  disregarded."  This  section  Is  found 
In  title  3  of  part  2  of  division  third  of  tbe 
Code;  sucb  title  dealing  with  the  subject 
of  "Interpretation  of  Contracts."  Whatever 
may  be  tbe  real  scope  of  this  enactment  It 
certainly  cannot  have  the  effect  of  authoriz- 
ing a  court  la  tbe  absence  of  a  showing  of 
a  right  of  reformation,  to  dnd,  upon  oral 
testimony,  that  a  written  contract  includes 
provisions  which  do  not  appear  upon  its  face, 
and  to  enforce  sucb  provisions  as  a  part  of 
tbe  written  contract  This  would  not  be 
an  interpretation  of  tbe  contract.  It  would 
be  altering  a  written  contract  by  proof  of 
the  parol  agreement  of  the  parties,  a  pro- 
cedure  which  Is  contrary  to  the  most  ele- 
mentary principles  governing  tbe  effect  of 
written  instnunenta.  If  the  decision  in 
Gardner  v.  Cal.  Guar.,  etc.,  Co.,  137  Cal.  71, 
69  Pac.  844,  gives  to  section  1640  the  effect 
contended  for  by  defendant  we  think  that 
decision  goes  too  far,  and  should  not  be  fol- 
lowed on  this  point. 

[S]  The  opinion  lo  the  Gardner  Case  con- 
tains, further,  an  exprestdon  to  the  ^ect 


tbat  an  action  for  ttie  reformation  of  a  con- 
tract Is  not  barred  so  long  as  an  action  on 
tbe  contract  Itself  might  be  brought  If 
this  be  the  correct  mle,  we  do  not  consider 
it  afipUcable  to  a  case  like  tbe  one  before 
us,  when  the  reformation  ia  not  merely  in- 
cidental to  the  main  relitf  sought  but  la  an 
essential  prereqnlalte  to  the  asking  of  any 
relief. 

For  tbe  reasons  stated,  we  cwclnde  that 
tbe  demurrer  to  the  answer  waa  xlfhtly  bu»' 
tabled. 

Tbe  Judgment  la  affirmed. 

We  concur:  SHAW,  J.;  AN6BLL0TTI,  J.; 
MELVIM,  J.;  HENSHAW,  J.;  LOBIOAN,  J. 


(m  Cai.  HE) 
PEOPLE  V.  MacDONALD.    (Cr.  1800.) 
(Supreme  Court  of  California.  March  30, 1914.) 

1.  Rape  (|  13*)— Evidence. 

In  cases  of  statutory  rape,  the  willlugnesa 
of  the  prosecutrix  is  immaterial,  for  ah*  is 
unable  to  consent 

_rEd.  Note.— For  other  cases,  see  Bape,  Cent 
Dig.  S  12;  Dec.  Dig.  I IS.*]^ 

2.  Witnesses  268*)— GkoBs-EXAunATiON— 

Scope. 

In  a  statutory  rape  case,  where  tbe  proseo]- 
trix  stated  that  on  her  visit  to  accused's  resi- 
dence she  sat  with  him  on  a  couch  In  the  living 
room,  and  after  some  conversation  went  wiu 
him  into  a  bedroom,  where  they  had  intercourse, 
the  refusal  of  the  court  to  allow  cross-examina* 
tion  as  to  whether  she  went  willingly  was  nc4 
error,  where  there  was  a  sufficient  cross-exam- 
ination to  test  her  credibility  and  the  defense 
did  not  outline  the  theory  of  the  cross-examina- 
tion ;  the  consent  of  the  prosecutrix  in  such 
cases  being  no  defense. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  SS  931-048,  959;  Dec  Dig.  S  263.»] 

3.  Rape  (|  46*)— EvinENCfr-AoinssiBiLrrr. 

Acta  of  familiarity  of  accused  towards  the 
prosecutrix  prior  to  the  commission  of  the  of- 
fense are  admissible  In  a  prosecution  for  statu- 
tory rape. 

[Ed.  Note.~For  other  cases,  see  Rape,  Cent 
Dig.  I  54;  Dec  Dig.  g  46.*] 

4.  Cbiminal  Law  (J  786*)— Inbtbuctiow^ 
Evidence  of  Accused. 

Where  accused  charged  with  statutory  rapa 
admitted  that  be  falsely  stated  to  a  third  person 
that  the  girl  was  not  at  his  house  at  the  time 
the  offense  was  claimed  to  itave  been  committed, 
the  refusal  of  an  instruction  that  if  tbe  evi< 
dence  is  otherwise  Insuffident  to  Justify  a  con- 
viction, the  mere  fact  that  accused  when  a  wit- 
ness made  a  false  statement  In  no  way  con- 
nected with  the  charge  against  him  will  not 
warrant  a  conviction,  is  proper. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  »  1787. 1896-1901, 1960, 19d4; 
Dec  Dig.  I  786.*] 

5.  Criminal  Law  (§  785*)— Trial— iNsratTo- 

TIOKS. 

,  A  charge  that  a  witness  false  in  one  part 
of  hia  testimony  is  to  be  distrusted  in  others, 
being  in  accordance  wiUi  Code  Civ.  Proc.  | 
2061,  is  proper. 

[Ed.  Note.--For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  1774, 1776-1781, 1889-1804; 
Dec.  Dig.  S  7KS.*I 
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e,  Ceimiwal  Law  (|  655*)— TiiAi-RKittMS 

TO  Counsel. 

In  a  prosecution  for  statutory  rape,  where 
accused's  couneel  justified  his  cross^xamination 
on  the  ground  that  it  coocemed  matters  the 
prosecutrix  had  glozed  over,  it  was  improper  for 
the  court  to  rebuke  bim  for  tbe  remark  on  the 
tround  that  he  vas  guilty  of  augentlemauly  and 
unprofessional  conduct 

lEd.  Note.— Pot  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1520-1B23, 1527. 1535;  Dea 
•Dig.  I  665.*] 

7.  Criminal  Law   ({  1108%*)— Appkai.— 

Babhlbss  Eabob. 

An  erroneous  rebuke  to  accused  s  coonsel, 
whereby  the  court  characterized  his  conduct  as 
nnxeDtfemanly  and  uDprofessional,  is  not  prej- 
DW^al  to  accused. 

[Ed.  Note.— Por  other  caaea  see  Criminal 
Law,  Cent.  Dig.  H  3114-3m;  Dec.  Dig.  | 

iie6%.»] 

&  CniiairAL  Law  (S  785*)— Tblut-Instbuo- 

TIONS. 

Under  Const,  art  6,  1 19,  prohibltinf  charr- 
m  apon  matters  of  facts,  and  Pen.  Code,  i  1126, 
siving  the  Jury  the  exclusive  power  to  determine 
the  »cts,  it  IS  improper  In  a  prosecution  for 
statutory  rape  for  the  court  to  characterize  the 
prosecutrix  as  courteous,  kind,  and  modest. 

[Ed.  Note.— For  other  cases,  see  Criminal 
L^w,  Cent.  Dig.  1 1751 ;  Dec.  Dig.  1 766.*1 

9.  CsnaHAL  Law  <f  lOSS*}— Appeal— Rbtibw 

—Tike  vob  Objections. 

In  a  prosecution  for  statutory  rape,  tbe 
court  rebuked  accused's  counsel,  who  stated 
that  he  was  trying  to  bring  out  on  cross-exam- 
ination matters  which  the  prosecutrix  had  g)oz- 
ed  over,  admonishing  him  that  the  remarks 
were  ungentlemanly  and  unprofessional,  and  oot 
to  apply  such  remarks  to  a  witness  who  had 
been  as  courteous,  kind,  and  modest  as  the  pros- 
ecutrix. No  objection  was  then  made,  but  aooot 
four  boars  later  accused's  counsel  objected  and 
excepted  to  the  criticism  and  admonition.  Beta 
tliat,  while  the  remark  as  to  prosecutrix  was  Ira- 
proper,  yet  as  it  mi^t  be  construed  to  refer 
only  to  her  demeanor  on  the  stand,  and  not  to 
ber  credibility,  accused  cannot  complain  on  ap- 
peal; the  exception  not  being  prompQy  made, 
and  not  calling  the  court's  attention  to  tlie  re- 
marks concerning  the  prosecutrix. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw.  Cent.  Dig.  »  2633-Sm  2643,  2644; 
Dec  Dig.  1 1035.*] 

In  Bank.  Appeti  from  Superior  Court, 
Orange  County;  Z.  B.  West,  Judge. 

B.  Mw^nald  was  convicted  of  statu- 
tory rape,  and  he  ain>eals.  Affirmed. 

ElUott  M.  Epsteen,  of  San  Francisco,  and 
Clyde  Bishop,  of  Santa  Ana,  for  appellant 
IJ.  8.  Webb,  Atty.  Gen.,  and  George  Beebe, 
Deputy  Atty.  Geo.,  for  the  State. 

SLOS8.  J.  Tbe  abore-entitled  cause  la  be- 
fore this  court  pursuant  to  an  order  of  trans- 
fer after  judgment  In  the  District  Court  of 
Appeal  for  the  Second  Appellate  District  Tbe 
jadgment  and  order  appealed  from  were  there 
ordered  reversed.  The  opinion,  prepared  by 
Mr.  Justice  Shaw,  placed  the  reversal  on  the 
ground  of  misconduct  of  the  trial  court  We 
do  not  agree  with  tbe  conclusion  of  the  learn- 
ed court  of  appeal  on  this  point  The  opin- 
ion Includes,  however,  a  discussion,  which. 
In  the  main,  accords  with  our  views,  of  the 


other  assignments  of  error  presented  by  the 
appellant  as  well  as  an  accurate  recital  oi 
the  essential  facts.  From  that  opinion  we 
quote  as  follows: 

"The  evidence  tends  to  establish  the  fol- 
lowing facta:  The  prosecutrix,  a  girl  of  the 
age  of  aboi^  14  years,  residing  with  her 
moUier  In  tlie  dty  of  Orange,  was  a  pupil  at 
a  public  school  of  wbldi  defendant,  a  married 
man,  was  prtndpaL  At  the  time  oC  tbe  alleg- 
ed oommlsdon  of  the  offense,  namely*  Bun- 
day,  May  12, 1912,  abe^  after  leaving  Snndar 
school  and  before  going  to  her  home,  called 
up  defendants  residaice  over  the  ^Ertione. 
Accmrdlng  to  her  testhnony,  be  answered  re- 
questing that  she  come  out  to  his  house.  She 
complied  with  the  request  using  her  bicycle 
as  a  meana  of  conv^ance.  entered  ttie  honae, 
found  the  defendanfa  wife. was  absoit  and 
that  be  was  alone,  and  remalnMT  with  htm 
for  upwards  of  an  hour,  daring  wlildi  time 
the  act  of  seznal  Intttcoorse  Is  alleged  to 
have  been  committed. 

[1,2]  "The  first  error  of  which  appellant 
complains  is  that  the  court  limited  tbe  cross- 
examination  of  the  prosecutrix  to  an  extent 
that  was  prejudicial  to  bis  substantial  rights. 
His  contention  la  that,  since  the  testimony 
of  the  prosecuting  witness  on  direct  exami- 
nation showed  that  upon  readiing  the  •house 
she  rang  the  door  bell  and,  upon  the  door 
being  opened  by  defendant  entered  the  living 
room  and  sat  down  with  defendant  on  a 
couch,  and  after  some  conversation  tbe  two 
went  Into  a  bedroom,  and  while  there  defend- 
ant accomplished  his  purpose,  It  was  compe- 
tent to  Inquire  on  cross-examination  how  she 
entered  the  bedroom,  whether  or  not  by  force, 
whether  or  not  she  made  any  resistance,  and 
the  force  and  tone  of  any  outcry  made.  In 
cases  of  statutory  rape,  'where  the  willing- 
ness of  the  prosecuting  witness  Is  Immaterial 
by  reason  of  Inability  to  consent  the  matters 
Involved  In  outcry  or  complaint  have  no  signif- 
icance.' People  V.  Jacobs,  16  Cal.  App.  478 
[117  Pac.  615].  Notwithstanding  this  fact, 
appellant  Insists  that  he  was  entitled  upon 
cross-examination  of  the  witness  to  question 
her  upon'  such  matters  for  the  purpose  of  elic- 
iting. If  he  could,  evidence  showing  the  im- 
probability of  the  offense  being  committed 
as  related  by  her,  and  for  the  purpose  of 
testing  her  credibility.  Conceding  this  to  be 
true  and  that  in  cases  of  this  kind,  where  by 
reason  of  the  heinous  character  of  the  offense 
charged  the  mere  accusation  engenders  a  feel- 
ing of  abhorrence  against  the  accused,  the 
widest  latitude  upon  cross-examination  should 
be  permitted,  we  cannot  see  that  there  was 
any  abuse  of  discretion  on  the  part  of  tbe 
trial  court  as  to  rulings  made  In  this  regard. 
On  the  contrary,  It  appears  from  the  record 
that  the  witness  was  subjected  to  a  cross- 
examination  the  extent  of  which  was  suffi- 
cient to  test  her  credibility.  Moreover,  since 
the  evidence  sought  to  be  eUclted  by  tbe  Quea- 
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Hons  to  which  objection  was  mstained  was 
for  the  purpose  and  hi  the  hope  of  eliciting 
statements  which  defendant  might  by  other 
witnesses  controvert,  thus  discrediting  the 
testimony  of  the  prosecatrlx.  It  was  dne  to 
the  court  that  It  be  made  acaualnted  with  the 
ptuprae  and  object  of  asking  the  quotlons, 
and  this,  In  a  proper  case,  could  be  done 
without  the  hearing  of  the  witn^  w  Jury. 
No  statement  was  made  to  the  court  by  de- 
fendant as  to  bis  special  purpose  in  asking 
ttie  qnestlons  whldi,  on  their  face  and  ercept 
for  s(»ne  special  reason,  were  Immaterial. 

[S.  4]  "The  mUng  of  the  court  in  permit 
ting  the  district  attorney,  under  the  circum- 
stances shown,  to  prore  conduct  and  acts  of 
familiarity  of  defendant  towards  the  prose- 
cutrix at  a  time  prior  to  the  commission  of 
the  ott&uet  was  iiot  error.  Pe<9le  t.  Castro, 
188  Cat  U  [66  Pac.  IS];  People  t.  Morris;  8 
Cal.  Appw  1  [84  Pac  468].  In  testify  In 
hia  own  bdialf  defendant  stated  Uiat  in  a 
conversation  had  with  the  snperintoident  of 
ndiools  he  hadt  in  the  hope  of  stepping  talk 
about  the  matter,  denied  that  the  girl  was 
in  bis  Iwuse,  thus  t^Utng  him  a  falsehood. 
Defmdant  requested  the  court  to  give  tjie 
f<dlowiiv  instruction  as  applicable  to  sncb 
eTidrace:  'If  you  find  the  evidence  otherwise 
Insnffldent  to  Justuy  a  vercUct  of  guilty,  a 
conviction  cannot  be  found  in  tlds  case  by  the 
mere  fact  that  the  def^dant,  when  a  witness 
in  his  own  behalf  made  a  fidse  statement  as 
to  a  matter  In  no  way  connected  with  the 
crime  ot  which  he  is  accused' — ^whlch  request 
was  refused.  In  support  of  his  contention 
that  the  court  erred  in  its  ruling,  appellant 
cites  People  v.  Wong  Ah  Ton,  67  Cal.  31  [7 
Pac.  8],  whoeltt  the  court  reveraed  a  iudg- 
ment  al  conviction  for  the  reason  that  the 
verdict  of  the  Jury  was  based  solely  and  alone 
upon  a  false  statement  made  by  the  defend- 
ant in  regard  to  a  matter  in  no  way  connect- 
ed with  the  crime  of  whldi  he  was  accused. 
The  facts  of  that  case  bear  no  analogy  to  the 
one  at  bar.  Moreover,  the  false  statement 
was  not  made  by  defendant  when  a  witness, 
as  stated  in  the  Instruction. 

[I]  "There  was  no  error  In  Instructing  the 
jury  that  a  witness  false  in  one  part  of  his 
testimony  Is  to  be  distrusted  in  others,  etc. 
With  the  qualifications  Incorporated  therein, 
it  Is  a  correct  statement  of  the  law  as  con- 
tained In  section  2061  of  the  Code  of  CItII' 
Procedure.  People  v.  Delucchi,  17  Cal.  App. 
96  [118  Pac.  935] ;  People  V.  Corey,  8  Cal.  App. 
728  [97  Pac  907]." 

To  what  is  said  on  the  point  last  mention- 
ed we  may  add  the  observation  that  the  in- 
struction complained  of  differs,  to  some  ex- 
tent, from  any  Instruction  heretofore  approv- 
ed by  this  court  or  by  the  courts  of  appeal. 
It  would  be  a  better  practice,  In  matters  of 
this  kind,  to  adhere  to  forms  of  expression 
that  have  had  the  direct  sanction  of  appel- 
late courts.  At  the  same  time,  we  do  not 
think  the  Instruction,  read  in  its  entirety, 


was  substantially  prejudldal  to  the  appel- 
lant's rights. 

[I,  7]  During  the  cros&«xamination  of  the 
prosecutrix,  and  upon  an  objection  being 
made  to  a  question  asked  by  one  of  defend- 
ant's counsel,  Mr.  Bpeteen,  tlie  following  col- 
loquy took  place:  "The  Court:  The  matter 
about  which  you  are  now  speaking  you 
brought  out  on  cross-examination.  Mr.  Ep- 
Bteen:  That  is  the  very  fact  to  be  brou.-ht 
out,  matters  that  this  witness  has  glozeu 
-over.  Mr.  West  (District  Attorney):  That 
statement  of  the  counsel  is  entirely  improper. 
The  Court:  The  remark  of  the  counsel  Is 
v^  ungentiemanly  and  unprofessional*  and 
I  admonish  you  to  refrain  from  sudi  remaAs 
to  the  witness  who  has  been  as  courteous  and 
kind  and  modest  as  this  witness  has  been." 
Nothing  further  was  said  at  the  time,  but 
lata-  Mr.  Bpsteoi  said :  "During  the  course 
of  the  examination  of  one  of  the  witnesses, 
one  of  the  counsel  in  this  case  was  admon- 
ished or  criticised,  and  at  this  time  t^e  de- 
fendant »cept8  and  objects  to  that  admoni- 
tion of  the  court  and  assigns  it  as  error."  To 
this  the  court  relied:  "Let  the  record  show 
this  Is  some  four  hours  afterwards." 

It  must,  in  fairness,  be  said  that  we  find 
in  the  remarks  of  counsel  nothing  which 
called  for  the  severe  rebuke  administered  by 
the  court,  it  indeed,  the  rranarks  made 
were  reprehensible  In  any  degree.  Counad 
was,  aiH?arently,  endeavoring  to  state  the  ob- 
ject of  a  questliMi  put  by  him  on  cross-ex- 
amination, and  it  is  ditBcult  to  see  that  in 
so  doing  he  overst^ped  the  bounds  of  pro- 
priety or  of  due  courtesy  to  the  witness. 
But  an  aifront  to  counsel,  or  a  wounding  of 
his  feelings,  although  unjustified,  will  not 
furnish  a  basis  for  appellate  review,  unless 
the  rlghte  of  the  defendant  are  in  some  way 
prejudiced,  and  it  cannot,  be  said  that  tlie 
characterization  of  counsel's  conduct  as  "un- 
gentiemanly and  unprofeaslonar*  was  calcu- 
lated to  work  substantial  injury  to  the  case 
of  the  dtfmae.  People  v.  (Hiverla.  127  Cal. 
376.  59  Pac  772;  People  v.  Modina,  146  Gal. 
142,  79  Pac.  842;  People  v.  Gasselman,  10 
Cal.  App.  234,  101  Pac.  693. 

[8]  A  much  more  serious  question  arises 
on  that  part  of  the  court's  remarks  which 
liad  to  do  with  the  demeanor  and  manner  of 
the  witness.  Under  a  system  of  law  which 
prohibits  judges  from  charging  juries  with 
respect  to  matters  of  fact  (Const  art  6, 
$  19),  and  which  gives  to  the  jury  the  exclu- 
sive power  to  determine  the  facts  (Pen.  Code, 
S  1126),  the  trial  judge  should,  as  has  often 
been  pointed  out,  use  the  greatest  care  to 
avoid,  in  the  presence  of  the  jury,  any  ut- 
terance which  may  be  construed  as  an  in- 
timation of  his  opinion  on  the  issues  of  fact 
which  are  to  be  determined  by  the  Jury. 
People  V.  WllUams,  17  Cal.  147;  People  v. 
Gordon,  88  Cal.  422,  426,  26  Pac.  502.  We 
cannot  doubt  that  the  designation  of  tbe 
prosecutrix  as  a  "courteous,  kind,  aud  mod- 
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es^  vltneas  sbonld  not  hare  come  from  the 
court  The  determination  of  the  Innocence 
or  gnllt  of  the  defoidant  depended  on  wheth- 
er the  Jnry  shoald  credit  his  testimony  or 
that  of  the  proaecatrix.  Anything  said  by 
the  judge,  hidlcatlng  that  the  witness  on  the 
stand  had,  by  her  demeanor,  created  a  fit- 
rorable  Impression  on  his  mhid,  would  nat- 
urally tend  to  lead  the  Jury  to  give  to  her 
testimony  greater  weight  than  they  otherwise 
m^t  The  subject  concerning  which  she 
was  being  examined  was  of  a  delicate  and 
nnbarrasslng  nature,  and  the  suggestion  that 
she  bad  exhibited  "modesty"  ml^t  well  have 
been  viewed  by  the  Jury  as  Indicating  the 
conrf  B  view  that  what  counsel  for  appellant 
regarded  as  an  unwillingness  on  hex  part  to 
give  the  tacts  in  detail  was  caused,  not  by 
any  derire  to  evade  or  to  conceal  the  truth, 
but  rather  by  a  reserve  commendable  In  a 
young  girl.  Such  an  Intimation  constituted 
an  invasion  of  the  Jury's  province  of  judging 
the  facts,  in  the  l^bt  ot  the  appearance  and 
demeanor  of  witnesses^  and  might  be  h^ly 
preJudidaL 

[•1  But  It  has  long  been  the  rule  In  thto 
court  Oiat  a  claim  of  misconduct  on  the  part 
of  the  distilct  attorney  or  the  trial  Judge 
win  not  ordinarily  be  conddered  on  appeal, 
unless  the  complaiidi^  party  has  promptly 
called  the  attentbm  of  the  court  to  the  al- 
lied impropriety  and  asdgned  misconduct 
thereon.  People  v.  Sbem  Ah  Fook,  64  Gal. 
382,  1  Pat  347;  People  v.  Abbott,  101  Cal. 
045,  36  Pac.  129;  People  v.  Frigerio,  107  Cal. 
IM,  40  Pac.  107;  People  v.  Kramer,  117  Cal. 
647,  49  Pac.  842;  People  t.  Osbom,  12  Cal. 
App.  148,  106  Pac.  891 ;  People  v.  Walker,  IS 
Cat  An».  400;  114  Pac.  1000.  The  reason  for 
this  rale  Is  that  the  court  should  be,  ^ven  the 
omwrtnnlty  to  correct  the  irregularity  or  to 
prevent  any  prejudicial  effect,  if  that  be  poa- 
sibl&  There  may,  of  course,  be  cases  In 
which  the  act  done  or  remark  made  is  of 
sndi  a  character  that  a  harmful  result  could 
not  be  obviated  by  any  retraction  or  in- 
Btroetion.  In  sndi  cases  the  misconduct  will 
furnish  ground  for  reversal,  even  though  the 
court  may  have  taken  immediate  steps  to 
correct  any  impression  improperly  conveyed 
to  the  Jury.  People  v.  Derwae,  155  Cal.  592, 
102  Paa  266.  For  like  reasons,  the  want  of 
an  assignment  of  misconduct  should  not  af- 
fect appellant's  rights,  where  such  assign- 
ment conld  not  have  led  to  the  curing  of  the 
harm  done. 

In  the  present  case,  we  do  not  think  the 
expression  of  the  court  was  snch  as  to  pre- 
clude the  posidblllty  of  guarding  against  prej- 
udicial effect,  if  timely  and  proper  assign- 
ment had  been  made.  It  Is  true  that,  as  we 
have  pointed  out,  the  remarks  made  could 
Well  have  been  interpreted  as  indicating  the 
court's  belief  that  the  witness'  testimony 
was  entitled  to  weight  But  this  was  not 
the  only  i>osslble  Interpretation.  On  a  read- 
ing of  the  entire  colloquy.  It  might  fairly  be 
Inferred  that  the  court  was  under  the  im- 


pression— a  mistaken  one,  very  likely—that 
the  defmdant's  counsel  had  failed  to  treat 
the  prosecutrix  with  the  courte^  which  is 
the  due  of  every  witness.  The  remarks  of 
the  court  were  designed,  mainly,  as  a  reproof 
to  counsel  for  his  sui^sed  discourtesy. 
What  was  said  about  the  witness  was  said 
In  this  connection,  and  may  well  have  been 
intended  as  a  coounent  nptm  the  propriety, 
in  point  of  courtesy  and  good  taste,  of  the 
witness'  demeanor,  ratl^  than  as  an  intima- 
tion that  her  fsstlmony  was  to  be  believed. 
While  even  such  comment  Is  to  be  avoided. 
It  can  hardly  be  said  that  its  effect  would 
necessarily  be  so  prejudicial  as  to  require  a 
reversal  If  counsel  had  promptly  called  tbe 
attention  of  the  court  to  the  objectionable 
cbaruct«r  of  its  remarlra,  it  is  quite  reason- 
able to  believe  that  any  Improper  ^ect  on 
the  minds  of  the  jury  could  have  been  ch- 
vtated  by  an  instruction  disclaiming  any  in- 
tention to  express  an  (^linlon  on  the  wei^t 
of  the  testimony,  and  emphasizing  the  duty 
of  the  Jury  to  dlsr^rd  the  supposed  t>e- 
lief  of  the  court  in  determinliv  the  credlblll- 
of  the  statement  of  any  witness.  The 
mere  fact  that  the  assignment  of  misconduct 
did  not  follow  immediately  upon  the  expres- 
sions of  the  court  would  probably  not.  In 
and  of  Itself,  tnr  the  right  to  have  the  as- 
signment reviewed  here.  But  the  delay  is 
certainly  a  circumstance  entitled  to  consld- 
erati(Hi  In  eonneclion  with  the  claim  of  the 
respondent  that  the  form  of  the  objection 
was  not  sufficiently  specific  to  call  the  atten- 
tion of  the  court  to  tlie  precise  matter  com- 
plained of.  It  will  be  observed  that  what 
was  objected  to  and  assigned  as  error  was 
tlie  fact  tliat  the  court  had  "admonldied  or 
crltidsed"  one  of  the  counseL  This  form 
of  ascdgnment,  if  made  at  ttie  time  of  the  oc- 
currence, would  perhaps  have  been  sufficient 
to  bring  the  mind  of  the  court  to  a  reconsid- 
eration of  all  that  it  had  Just  said,  including 
an  observation  regarding  the  demeanor  ot 
the  witness  as  well  as  a  reflection  upon  the 
conduct  of  counsel.  But  when  objection  was 
first  taken  after  the  lapse  ot  several  hourt, 
It  can  hardly  be  assumed  that  the  exact 
words  uttered  at  a  considerably  earlier  stege 
ot  tbe  trial  were  so  firesh  in  the  recollection 
of  the  court  that  an  objection  io  a  criticism 
of  counsel  would  be  llk^  to  bring  to  mind 
the  fact  that  snch  criticism  had  been  con- 
pled  with'  matter  otherwise  objectionable. 
In  the  absence  of  a  more  prompt  assign- 
ment, fairness  to  the  court  required  that  the 
claim  that  It  had  expressed  an  opinion  on 
the  wei^t  of  the  evidence  should  have  been 
stated  in  such  words  as  to  make  the  real  na- 
ture of  the  claim  reasonably  apparent  Un- 
der the  peculiar  circumstances  of  this  case, 
we  think  the  assignment,  conslderiDg  Its 
phraseology  together  with  the  time  when  It 
was  made,  was  not  such  as  to  entitle  the 
defendant  to  a  favorable  consideration  of 
tbe  point  urged.  The  language  used  did  not 
suggest  to  the  court  tbe  necessity  or  propria- 
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ty  of  giving  a  eanttonarr  liutnictlini,  and  no 
other  reqaest  for  anch  Instruction  was  made. 

Tbe  foregoing  dlscnsslfm  soTers  all  tbe 
points  presented. 

Tbe  judgment  and  tbe  order  appealed  from 
are  affirmed. 

We  concur:  ANQBIXOTTI,  J.;  HEN- 
SHAW,  J. 

SHAW,  J.  (concnrrlog).  I  concur  In  tbe 
Jndgm^t  and  In  all  of  tbe  opinion  of  Jus- 
tice SLOSS,  except  tbe  part  relating  to  the 
form  of  the  objectlm  made  to  the  remark  of 
tbe  court  upon  tbe  cross-examlnatitni  of  the 
prosecutrix.  The  objection  was  expressly 
directed  to  tbe  censure  of  counsel  by  tbe 
court,  and  to  no  other  part  of  tbe  remark. 
I  do  not  thlak  that  this  court  on  appeal 
abonld  or  can  properly  assume  tiiat  tt  was 
Intended  or  understood  as  an  objection  to 
the  commendation  by  tbe  court  of  tbe  de- 
meeuor  of  tiie  prosecutrix,  to  which  it  Is 
now  Bought  to  divert  It 


(Iff:  Cal.  6M) 

AOBEBTS  T.  DUFFY  et  aL   (S.  F.  6749.) 
(Supreme  Court  of  California.  April  U,  1914.) 

Pabdom  (S  7*)— Pabou;  of  Pbisonbbs— Stat- 

utb— conbtbuctio  n . 

Under  St.  1913.  p.  1048,  entitled  "An  act 
to  eatabliah  a  board  of  par<de  commissioners 
for  the  parole  of  and  government  of  jiaroled 
prisoners,"  authorizing  toe  board  of  prison  di- 
rectors to  establish  rules  and  regulations  un- 
der which  any  prisoner,  who  may  have  served 
one  calendar  year  of  his  term,  may  be  allowed 
to  ^o  upon  parole,  etc.,  a  first  term  prisoner  is 
entitled,  as  a  matter  of  right,  upon  the  expiration 
of  one  calendar  year,  to  make  application  to 
the  board  for  parole,  and  be  accorded  a  hearing 
Qiereon,  bat  no  right  is  given  to  an;^  prisoner 
to  be  granted  a  parole  at  any  given  time,  or  at 
all,  but  the  matter  of  granting  or  withholding 
it  is  committed  entirely  to  the  jadgment  and 
discretion  of  the  board,  since  there  Is  no  rea- 
son why  the  word  "may,"  as  used,  should  not 
be  given  Its  ordinary  meaning,  and  be  con- 
strued as  permissive  or  conferring  discretion. 

[Ed.  Note.— For  other  cases,  see  Pardon,  Cent 
Dig.  H  8,  9:  Deo.  Dig.  J  7.*] 

Shaw,  J.,  dissenting. 

In  Bank.  Application  by  James  H.  Roberts 
for  a  writ  of  mandate  to  be  directed  against 
Dennis  M.  Duffy  and  others,  members  of  the 
State  Board  of  Prison  Directors,  and  M.  B. 
Noon,  Clerk  of  the  Board.  Writ  granted. 

Carroll  Cook,  of  San  Francisco,  tor  peti- 
tioner. U.  S.  Webb,  Atty.  Gen.,  and  Raymond 
Benjamin,  Chief  Deputy  Atty.  Gen.,  for  re- 
spondents. . 

liOBIGAN,  J.  This  is  a  proceeding  for  a 
writ  of  mandate  and  involves  a  construction 
of  on  act  of  the  Legislature  entitled  "An  act 
to  establish  a  board  of  parole  commissioners 
for  the  parol  of,  and  government  of  paroled 
prisoners,"  Stats.  1918,  p.  104&  Tbe  provi- 
sions of  tbe  act  pertinent  to  a  consideration 
of  tbe  application  of  petitioner  for  this  writ 


read  as  follows:  "Hie  state  board  of  prison 
directors  of  the  state  shall  have  power  to 
establish  rules  and  relations  under  whldi 
any  prisoner  who  Is  now  or  hereafter  may  be 
imprisoned  in  any  state 'prison,  and  wtio  may 
tiave  served  one  calendar  year  of  the  term 
for  which  be  was  convicted  may  be  allowed 
to  go  upon  parole  outside  of  the  buildings  and 
indosure,  but  to  remain  while  on  parole  In 
tbe  legal  custody  and  under  ttie  control  of  the 
stete  board  of  prison  directors^  and  subject 
at  any  time  to  be  taken  back  within  the  In* 
closure  ct  said  prison;  and 'full  power  to 
make  and  enforce  such  rules  and  regulations, 
to  grant  parols  tJiereunder,  and  to  retake  and 
Imprison  any  convi<;t  so  upon  parole  is  bereby 
conferred  upon  said  tward  of  directors, 
*  *  *  provided,  hovrever,  that  no  prisoner 
Imprisoned  under  a  Mte  sentence  shall  be 
paroled  until  be  shall  have  served  at  least 
seven  calendar  years;  provided,  farther,  that 
no  prisoner  who  has  served  a  previous  term 
in  any  state  prison  in  this  or  any  other  state 
shall  be  paroled  until  he  has  served  at  least 
two  calendar  years,  and  no  prisoner  who  has 
had  Imposed  tipon  him  two  or  more  cumula- 
tive or  consecutive  sentences  shall  be  paroled 
until  he  has  served  at  least  two  years  of  the 
aggregate  time  of  such  cumulative  or  consecu- 
tive sentences." 

The  petition  sets  forth  that  petitioner  has 
been  confined  In  the  state  prison  at  San  Qnen- 
tin  since  July  18,  1912,  under  a  sentence  of 
five  years  for  felony;  that  prior  to  tbe  time  of 
Sling  this  petition  his  actual  period  of  impris- 
onmeut  exceeded  one  year  and  two  months; 
that  he  liad  not  served  a  previous  term  In 
any  stete  prison  in  the  stete  or  in  any  other 
stete,  and  that  he  had  not  had  imposed  on 
him  more  than  one  sentence  of  imprisonment; 
that  the  actual  time  of  sentence  of  petitioner, 
when  reduced  by  credits,  pursuant  to  the  stet- 
utory  allowance,  and  deduction  for  good  con- 
duct, is  three  years  and  seven  months,  and 
that  his  conduct  during  his  entire  term  of  lm< 
prisonment  has  been  exemplary ;  that  he  has 
conformed  to  all  of  the  rales  regulating  the  be- 
havior and  duties  of  prisoners  at  said  prison, 
and  has  never  been  pnnlehed  or  reprimanded 
for  any  violation  thereof  or  any  mlscondnet 
The  petition  then  farther  avers  that  under 
the  provisions  of  the  act  heretofore  referred 
to  and  on  July  19, 1913,  there  accrued  to  peti- 
tioner under  the  act  a  right  to  make  applica- 
tion to  said  board  for  parole  and  to  be  given 
a  hearing  thereon  before  said  board  and  at 
the  conclusion  thereof,  to  an  Immediate  re- 
lease on  parole,  but  that  be  la  prevented  by 
tbe  said  board  from  having  his  application 
therefor  filed  with  the  clerk  of  tbe  board  or 
considered  or  acted  on  by  the  board  Itself,  by 
reason  of  the  declared  official  attitude  of  said 
board  toward  the  application  of  petitioner, 
wlilcb  would  render  such  application  an  Idle, 
futile  and  useless  act  in  the  premises;  that 
this  l8  due  to  a  rule  or  relation  of  tbe 


•m-  othsr  osMt  SM  Hnw  topi*  and  sMtlon  HUlf  BHB  in  0«e.  Dig.  4  Am.  Dig.  Key-No.  SorlM  A  Bop'r  IndesM 


Digitized  by  Google 


CUL)  ROBERTS 

board  passed  In  1909  and  decdgnated  In  Its 
printed  book  of  roles  as  rule  S,  which  de- 
clares: "Rule  S.  Half  term  nrast  be  served. 
No  application  for  parole  shall  be  filed  by  the 
elerk  until  the  prteoner  shall  hare  served 
one-balf  his  sentence  unless  for  some  extraor- 
dinary reason  the  same  shall  have  been  rec- 
ommended in  writing  by  the  warden  with  his 
reasons  therefor  and  ordered  filed  by  the 
afflrmatlTe  vote  of  at  least  four  members  of 
the  board."  The  relief  asked  by  the  writ  is 
for  a  mandate  requirtnc  the  clerk  of  the 
board  of  prison  directors  to  forthwith  receive 
and  file  the  application  of  petlttoner  for  re- 
lease on  parole;  that  the  board  be  command- 
ed to  hear  such  application  and  tiiereupon  to 
grant  the  application  of  petitioner  for  release 
on  parole  during  the  remaining  period  of  his 
term  subject  to  be  returned  to  prison  for 
violation  of  any  of  the  rules  and  regulations 
prescribed  by  the  board  governing  the  conduct 
of  prisoners  while  on  parole. 

As  simply  a  question  of  the  construction 
of  the  act  is  involved  in  this  proceeding,  the 
matter  Is  submitted  for  deddon  on  demurrer 
interposed  by  respondents  to  the  petition. 

The  portion  taken  by  counsel  for  peti- 
tioner is  that  under  the  act  a  prisoner,  who 
Is  undergoing  a  first  and  only  term  of  im- 
prisonment and  who  has  not  been  sentenced 
for  life,  is  not  only  given  an  absolute  right 
upon  the  exjdration  of  one  calendar  year  of 
his  sentence  to  make  application  to  the  board 
of  prison  directors  for  parole  and  be  accorded 
a  hearing  thereon,  but,  further,  that  such 
prisoner  Is  also  entitled  as  a  matter  of  statu- 
tory right  to  a  parole  after  such  hearli^  pro- 
vided his  conduct  in  prison  has  been  good. 
The  petitioner,  belonging  to  the  class  of  pris- 
oners commonly  known  as  "first  termers"  and 
coming  within  the  "one-year"  provision  of  the 
act,  complains  of  said  rule  of  the  board  at- 
tempting to  preclude  him  from  making  appli- 
cation for  or  being  granted  a  parole  until 
one-half  of  his  sentence  has  been  served,  as 
an  arbitrary  and  illegal  prevention  and  denial 
of  what  he  insists  are  his  rights  under  the 
act.  The  position  of  the  respoudenta,  on  the 
other  hand,  Is  that  the  reference  in  the  act 
to  the  periods  of  sentence  to  be  served  by 
prisoners  amounts  simply  to  a  limitation  up- 
on the  power  of  the  board  to  grant  paroles 
prior  to  the  expiration  of  such  periods;  that 
no  rights  whatever  are  conferred  on  prisoners 
by  the  terms  of  the  act;  but  that,  subject  to 
gacb  limitations,  the  entire  matter  respecting 
the  parole  of  prisoners,  when  and  how  appli- 
cations may  be  permitted  to  be  made  to  the 
board  and  heard  and  determined,  and  wheth- 
er parole  shall  be  granted  or  not  as  to  any 
Individual  prisoner,  Is  left  entirely  to  the 
discretion  of  the  board. 

Considering  now  the  construction  to  be  put 
upon  the  terms  of  the  act  under  the  claims  of 
the  respective  parties  to  this  proceeding,  we 
address  our  attention  to  the  first  claim  made 
by  petitioner  that  as  a  "first  termer"  be  was 
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entitled  at  the  expiration  of  the  caloidar 
year  of  his  term  to  make  application  for  a 
parole  which  the  board  bad  no  power  to  deny 
him  by  this  rule. 

Respondmts  assert  that  this  claim  of  pe- 
titioner is  entirely  disposed  of  and  the  valid- 
It7  of  the  rule  supported  by  a  simple  refer- 
ooe  to  what  they  chdm  Is  specific  authority 
granted  to  make  such  a  rule  In  the  opening 
provision  of  the  act  where  it  Is  declared  that 
the  board  "shall  have  power  to  establish 
rules  and  r^ulattons  under  whidi  any  pris- 
oner •  *  *  may  be  allowed  to  go  upon 
parole  outside  of  the  buildings  and  inclosure, 
*  *  * "  etc  But  the  authority  so  ^ven 
has  no  relation  whatever  to  prescribing  rules 
and  relations  as  to  when  a  prisoner  shall 
make  application  foe  a  parole  or  as  to  a 
hearing  or  adlon  thereon  by  the  board.  It 
has  reference  solely  to  the  adoption  of  rules 
and  regulationa  under  which  prisoners  shall 
be  governed  and  controlled  after  th^  are 
admitted  to  parole  and  conditionally  released 
from  prison,  and  for  the  violation  of  which 
during  such  parole  they  may  be  retaken  and 
reimprisoned.  In  fact,  there  is  nothing  in 
the  act  Itself  saying  anything  about  applica- 
tions or  hearii^  for  parole  or  anything 
about  rules  or  relations  governing  these 
matters.  The  anthority  of  the  board  to 
make  rales  and  regulations  on  the  subject  is 
not  disclosed  in  the  act,  but  proceeds  from 
an  implied  power  existing  In  all  boards.  In- 
dependent of  any  express  authorization  on 
the  subject,  to  adopt  such  rules  as  will  en- 
able them  to  efficiently  discharge  the  duties 
Imposed  upon  them. 

In  the  absence  then  of  any  express  grant 
in  the  act  to  the  board  of  discretion  to  pro- 
vide when  at^Ucatlons  shall  be  made  by  a 
prisoner  for  parole,  the  question  Is  presented 
under  the  first  contention  of  petitioner 
whether  such  provisions  as  are  contained  In 
the  act  reasonably  construed  disclose  an  In- 
tention on  the  part  of  the  L^slature  to  vest 
discretion  In  the  board  on  that  subject,  or 
whether  the  intention  is  to  give  to  a  prisoner 
after  the  service  of  a  specified  period  of  his 
sentence,  a  right,  at  least,  to  make  an  ap- 
plication for  a  parole  and  to  have  a  hearing 
and  action  of  the  board  upon  it  This  ques- 
tion must  be  determined  from  a  considera- 
tion of  the  language  employed  in  the  act  con- 
strued in  the  Ught  of  the  main  objects  and 
purposes  sought  to  be  attained  through  all 
parole  legislation.  It  is  not  necessary  to  dis- 
cuss at  length  these  objects  and  purposes  or 
to  discuss  them  at  all  further  than  as  their 
consideration  may  aid  us  In  interpreting  the 
intention  of  the  l^eglslatnre  under  the  provi- 
sions of  our  parole  law.  That  law  Is  human- 
itarian In  character  and  comports  with  leg- 
islation of  a  similar  nature  prevailing  In 
various  states  of  the  Union.  Under  the  old 
penitentiary  system  a  prisoner  was  allowed 
bis  liberty  only  upon  expiration  of  his  term 
of  sentence.   The  purpose  and  object  of  a 
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parole  system  Is  to  mitigate  tbe  rigor  of  the 
old,  and  while  requiring  the  pnnlshment  of  a 
prisoner  by  actual  conflnement  for  a  fixed 
period  of  hU  term  of  sentence,  still  to  pro- 
vide a  more  humane  management  and  prison 
discipline  nnder  which  there  is  extended  to 
those  who  may  show  a  disposition  to  reform 
and  whose  reformation"  may  reasonably  be 
expected,  a  hope  and  prospect  of  liberation 
from  the  prison  walls  under  the  restrictions 
and  conditions  of  a  parole.  It  recognizes 
that,  notwithstanding  the  commission  of 
crime  requires  a  measure  of  Imprisonment  as 
a  penalty,  still  that  the  interests  of  society 
require  that  under  prison  discipline  every 
effort  should  be  made  to  produce  a  reforma- 
tion of  the  prisoner,  and  proper  measures 
adopted  BO  that  this  may  be  accomplished. 
It  realizes  that  prisoners  are  not  Irretriev- 
ably bad  and  that  there  may  exist  sufUctent 
good  in  many  of  them  nnder  which  such  ref- 
ormation is  [Msslble  and  through  wblch,  If 
opportunity  Is  given,  it  may  be  accomplished. 
The  l^iidatlTe  policy  manifested  In  the  act 
was  to  provide  such  a  system ;  one,  whereby, 
notwithstanding  fixed  terms  of  sentence,  a 
hope  was  to  be  held  out  to  prisoners  that 
through  good  conduct  In  prison  and  a  dis- 
podtlon  shown  towards  Teformation,  they 
might  be  permitted  a  conditional  liberty  up- 
on restraint  under  Which  they  might  be 
again  restored  to  society  to  actually  work 
out  their  reformation  and  become  useful 
members  of  the  community,  and  to  this  end 
the  board  was  given  certain  powers  and 
charged  with  certain  duties. 

It  is  claimed  by  respondents  that,  this  be- 
ing true,  still,  under  the  provisions  of  the 
act,  details  as  to  Its  accomplishment,  and  all 
matters  respecting  [>arole,  are  left  to  the  dis- 
cretion of  the  board,  limited  only  to  the  ex- 
tent that  It  may  not  grant  parole  until  the 
specified  term  of  service  of  Imprisonment  as 
to  the  different  classes  of  prisoners  referred 
to  In  the  act  has  expired.  As  far  as  the 
limitation  Is  concerned.  It  Is  true  that  it 
must  be  taken  as  restricting  the  power  of  the 
board  to  grant  a  parole  before  the  expiration 
of  such  periods;  but,  In  our  opinion,  the 
language  used  there,  not  being  qualified  or 
controlled  by  any  other  langnage  of  the  act, 
was  not  Intended  merely  to  restrict  the  pow- 
er of  the  board  In  that  respect,  but  It  neces- 
sarily Implies  that  when  these  periods  of 
service  have  expired  a  right  to  hare  a  parole 
granted  to  them,  if  deemed  worthy  of  it,  was 
then  conferred  on  prisoners  of  these  various 
classes  and  as  incident  to  that  right  there 
was  accorded  to  them  the  further  right  or 
privilege  of  their  making  application  to  the 
board  therefor.  In  other  words,  that  it  was 
the  Intention  of  the  Legislature  that  there 
dionld  be  then  given  to  them  the  right  or 
privilege  of  applying  for  the  benefit  of  a  pa- 
role to  be  exercised  by  them  on  their  own 
initiative  under  regulations  to  be  prescribed 
by  the  board  such  as  would  directly  and  im. 


mediately  thereafter  permit  them  to  avail 
tiiemselvee  of  this  right. 

Olving  the  act  this  constmcUon  does  not 
at  all  hamper  or  Interfere  with  any  discre- 
tion which  may  he  vested  In  the  board  as 
to  granting  or  wlUiholding  parole,  but  really 
Is  In  aid  of  the  spirit  of  the  act  The  Tjegfa- 
latnre  by  permitting  a  parole  after  th«e  pe- 
riods of  sentence  aasumed  that  there  ml^t 
be  prisoners  who  were  at  that  time  worthy 
of  having  the  benefit  of  It;  that  In  many  In- 
stances, and  particularly  as  to  "first  termers," 
service  of  sentrace  tor  a  spedfled  period 
would  be  sufficient  iranlshment,  and  If  It  then 
appeared  a  prisoner  had  shown  an  Intention 
and  disposition  to  reform  and  that  such 
reformation  might  be  reasonably  assnred  of 
accomplishment  under  the  restrictions  of  a 
parole,  the  board  might  extend  It  to  him.  It 
was  not  expected  by  the  Legislature  that 
the  board,  its  Individual  members  selected 
from  the  community  at  large,  men  of  af- 
fairs and  holding  only  periodical  sessions  in 
the  discharge  of  the  duties  imposed  upon 
them,  could  have  knowledge  of  the  case 
of  each  individual  prisoner  who  might  be 
worthy  of  being  extended  a  parole,  his 
previous  conduct,  his  age,  the  offense  for 
which  he  was  committed  or  the  circumstances 
surrounding  it,  his  character  or  disposition 
as  chastened  by  prison  discipline,  his  inclina- 
tions toward  a  better  life  and  other  circum- 
stances which  would  govern  Its  action  In  a 
fair  and  just  determination  of  whether  refor- 
mation of  the  prisoner  was  reasonably  as- 
sured and  that  It  might  be  actually  accom- 
plished If  he  were  given  an  opportunity  to 
effect  It  under  parole.  It  does  not  contem- 
plate that  the  board  should  take  the  Inltia- 
tlve  and  Investigate  the  case  of  each  prisoner, 
and  the  board  so  understood  this  In  adopting 
the  rule  here  In  question  which  left  It  to 
the  prisoner  to  make  the  application.  But 
the  condition  as  to  when  the  application 
might  be  made  the  board  had  no  right  to 
Impose.  It  had  no  authority  to  superadd  a 
period  of  years  beyond  that  which  the  Legis- 
lature had  itself  definitely  fixed  when  a  pris- 
oner might  be  admitted  to  parole,  and  the 
fixing  of  which  by  the  Legislature,  as  we 
have  said,  necessarily  implied  that  he  should 
then  have  the  right  to  make  an  application 
to  obtain  It  If  this  were  not  the  reason- 
able construction  to  be  Indulged  in,  it  would 
follow  that  the  board  might  in  Its  discretion 
require  the  service  of  any  period  of  impris- 
onment It  chose — half  the  term  of  sentence 
or  three-fourths  or  longer — before  it  would 
entertain  any  application  for  parole.  Service 
of  an  arbitrary  fixed  term  which  has  rela- 
tion to  the  matter  of  punishment  cannot  of  It- 
self furnish  a  proper  or  just  standard  of 
Itself  by  which  it  may  be  fairly  determined 
whether  or  not  a  prisoner  has  repented  hla 
crime  and  evidenced  a  disposition  to  redeem 
himself  and  may  with  safety  to  society  tw 
granted  a  parole  under  which  to  attain  corn- 
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plete  reformation.  Terms  of  Imprlsomneot 
imposed  by  tbe  various  courts  of  Uie  state  on 
different  criminals  may  be,  and  In  very  many 
cases  are,  of  unequal  lengtb  when  Imposed 
for  the  same  offense.  The  act  divides  pris- 
oners subject  to  parole  into  three  classes, 
among  those  being  "first"  and  "second  term" 
prisoners.  The  obvious  Intention  of  the  Leg- 
islature was  to  make  the  "first  termers"  the 
most  favored  class  In  the  matter  of  parole. 
Naturally  so,  because  first  offenders  are  to  a 
large  extent  the  more  readily  redeemable  and 
entitled  for  that  reason  to  more  favorable 
consideration.  Tet,  as  to  prisoners  coming 
within  this  class  for  similar  offenses,  sen- 
tences of  unequal  lengths  of  Imprisonment 
are  imposed.  Under  these  circumstances,  if  it 
were  intended  by  the  Legislature  that  the 
board  might  by  rule  arbitrarily  fix  service 
of  half  the  term  of  a  sentence,  possibly 
amonnting,  as  to  a  "first  termer"  under  a 
long  sentence,  to  many  years  beyond  the 
year-  fixed  in  the  act,  a  greater  period  of 
service  might  be  required  before  he  would 
be  permitted  to  file  an  application  for  a  pa- 
role than  If  he  were  serving  sentence  as  a 
''second  termer."  And  in  this  connection  it 
may  be  suggested,  without  expatiating  upon 
it,  that,  as  to  first  term  prisoners  upon 
whom  Is  imposed  a  long-term  sent^ce.  It  can 
readily  be  conceived  that  though  deemed 
to  be  prisoners  the  most  susceptible  to  earli- 
est reformation  and  to  be  most  favorably  con- 
sidered as  to  parole,  the  prevention  of  an  ap- 
plication by  them  until  after  years  of  im- 
prisonment arbitrarily  fixed  under  the  rule 
bad  been  undergone,  would  tend  to  defeat, 
rather  than  further,  the  very  purpose  and  ob- 
ject of  the  act  None  of  these  results  may 
follow  when  the  act  is  construed  as  extend- 
ing the  right  to  a  prisoner  to  make  applica- 
tion for  parole  at  the  end  of  the  term  speci- 
fied in  the  act.  Nor  does  this  construction 
Interfere  at  all  with  the  large  discretionary 
power  which  the  board  may  possess  over  mat- 
ters of  parole  if  the  other  point  made  by  pe- 
titioner, that  the  parole  must  be  granted 
at  the  expiration  of  the  periods  fixed  to 
prisoners  whose  conduct  is  good  (which  we 
shall  presently  consider)  is  untenable.  It  sim- 
ply extends  to  any  prisoner  the  privilege 
of  making  an  application  and  having  the 
board  hear  and  dispose  of  it  when  the  period 
fixed  in  the  act  as  the  time  when  he  might 
be  paroled  has  expired.  A  construction  In 
harmony  with  the  purpose  of  the  Legislature 
in  creating  a  parole  system,  which  Is  to  per- 
mit the  liberation  of  a  prisoner  on  parole  at 
the  earliest  period  when  permitted  by  law 
and  when  on  a  consideration  of  the  merits 
and  objects  of  each  Individual  case,  parole, 
on^t  In  the  Judgment  of  the  board,  to  he 
granted. 

This  brings  us  to  the  other  claim  urged  by 
petitioner  that  not  only  is  he  entitled  to  ap- 
ply for  parole  at  the  end  of  the  first  calen- 
dar year  of  his  sentence  but  further  entitled 


thereon,  if  Ms  prison  conduct  during  that 
period  is  shown  to  have  been  good,  to  a  pa- 
role as  matter  of  right  His  position  is  that 
the  word  "may,"  used  in  the  section  with 
reference  to  a  prisoner  who  has  served  one 
calendar  year  of  his  imprisonment  and  pro- 
viding that  he  "may  be  allowed  to  go  on  pa- 
role outside  the  buildings  and  Inclosures,"  is 
to  be  construed  as  "must"  or  "shall,"  and. 
thus  construed,  a  mandatory  duty  is  Imposed 
upon  the  board  to  parole  him;  that  while 
the  language  is  permissive  In  form  it  should 
be  construed  as  mandatory  In  effect  It  is 
only  on  the  theory  of  such  a  construction 
that  the  claim  of  petitioner  can  be  sustained, 
because  otherwise  the  Legislature  In  the  use 
of  the  word  "may"  In  the  section  has  clear- 
ly vested  discretion  in  the  board  on  the  sub- 
ject The  rule  is  that  "may"  used  in  legisla- 
tion Is  to  be  given  Its  common  and  ordinary 
meaning  and  to  be  construed  as  permissive 
or  conferring  discretion.  It  is  only  to  be 
construed  as  mandatory  when  it  appears 
from  the  terms  of  the  statute  In  which  it  is 
used  that  it  was  the  clear  policy  and  intent 
of  the  Legislature  to  Impose  a  duty,  and  not 
simply  to  confer  a  discretionary  power  and 
when  the  public  or  third  persons  have  a 
claim  de  Jure  to  have  the  power  exercised, 
that  It  is  to  be  construed  in  a  mandator>* 
sense.  KembaU  v.  McPhail,  128  Cal.  444,  60 
Pac.  1092.  Applying  these  rules  to  the  pro- 
vision In  question,  we  perceive  nothing  In  the 
language  used  or  in  the  policy  or  intent  of 
the  Legislature  which  requires  the  word 
"may"  to  be  given  any  mandatory  construc- 
tion or  requiring  that  It  be  constiued  In  any 
other  than  its  ordinary  meaning  as  extend- 
ing a  discretionary  power  to  the  board  to 
grant  or  withhold  parole  as  in  Its  Judgment 
may  appear  proper  and  advisable.  Counsel 
for  petitioner  directs  his  discussion  of  the 
construction  to  be  given  to  the  act  to  the 
first  provision  thereof  having  a  particular 
reference  to  "first  term  prisoners"  and  dwells 
with  emphasis  upon  the  peculiar  considera- 
tion the  Legislature  must  have  bad  for  this 
class  and  its  Intention  that  they  should  t>e 
given  an  early  release  from  prison  and  an 
opportunity  for  reformation.  Doubtless,  as 
heretofore  discussed,  this  was  the  intention 
of  the  Legislature  In  proper  cases,  but  this 
in  no  way  requires  the  mandatory  construc- 
tion which  is  contended  for,  nor  compels  a  ■ 
construction  of  the  act  otherwise  than  It  Is 
permisslvely  written.  In  determining  the 
intent  of  the  Legislature  In  that  respect  we 
must  take  into  consideration  the  entire  act 
and  not  one  particular  phrase  of  it  Doing 
so  we  find  as  bearing  significantly  upon  the 
claim  as  to  prisoners  who  have  served  "one 
year"  and  as  disclosing  the  intent  of  the  Leg- 
islature as  to  the  liberation  of  any  prisoner 
on  parole,  the  further  terms  of  the  act  as  to 
such  parole  wherein  It  is  "provided,  how- 
ever" and  "provided  further"  that  no  prison- 
er sentenced  for  life  shall  be  paroled  until 
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he  has  "served  at  least  seven  calendar  years," 
nor  shall  a  prisoner  who  has  served  a  previ- 
ous term  be  paroled  until  he  has  "served  at 
least  two  calendar  years,"  nor  shall  one  be 
who  has  had  cumulative  or  consecutive  sen- 
tences, until  he  has  "served  at  least  two 
years  of  the  aggregate  time  of  such  cumula- 
tive or  consecutive  sentences."  Certainly  as 
to  these  two  and  seven  year  classes  of  pris- 
oners Just  referred  to  the  board  Is  not  re- 
quired to  parole  them  at  the  expiration  of 
two  or  seven  years.  The  use  of  the  term  "at 
least"  imports  that  entire  discretion  Is  left 
the  board  as  to  when,  if  it  all,  parole  will 
be  granted  to  prisoners  coming  within  these 
classes  after  the  specified  term  of  service  of 
imprisonment  This  being  true  as  to  these 
classes,  there  is  no  reason  why  a  different 
intent  should  be  attributed  to  the  Legisla- 
ture in  regard  to  the  class  of  "first  termers," 
and  the  word  "may,"  which  ordinarily  im- 
ports discretion  and  as  so  construed  shows 
a  harmonious  intent  as  applied  to  all  classes, 
should  be  construed  as  mandatory  with  ref- 
erence to  the  particular  class  of  first  term 
prisoners  when  it  is  manifest  that  as  to  all 
other  classes  discretionary  power  to  parole 
Is  ^ven.'  On  the  contrary,  we  are  satisfied 
that  the  same  intent  as  to  the  actual  parole 
of  prisoners  pervades  the  entire  act  It  was 
not  intended  to  nor  did  It  confer  any  right 
whatever  on  any  prisoner  to  be  paroled  at 
any  fixed  time  or  at  all.  The  purpose  of  the 
act  is  to  permit  the  liberation  of  prisoners 
from  actual  custody  In  the  state  prison  un- 
der certain  conditions  and  restrictions  prior 
to  the  service  of  the  full  time  fixed  In  the 
sentence  of  the  trial  court  and  when  the 
board  of  parole  Is  satisfied  from  an  investiga- 
tion and  consideration  of  the  case  of  any  par- 
ticular prisoner  who  has  served  the  period 
of  sentence  specified  In  the  act  that  there  is 
such  hope  and  probability  of  his  reforma- 
tion that  he  may  be  permitted  to  re-enter 
society  under  the  restrictions  and  restraints 
of  parole.  It  Is  Idle' to  say  that  the  Legis- 
lature intended  that  the  fact  that  a  prison- 
er had  served  one  year  or  any  other  period 
of  a  term  less  than  the  entire  term  for  which 
he  was  sentenced,  coupled  with  the  further 
fact  that  his  prison  conduct  during  such  pe- 
riod bad  beeD  good,  was  sufficient  to  show 
that  his  reformation  had  been  accomplished, 
and  hence  entitled  htm  to  a  parole.  In  fact, 
under  petitioner's  theory  of  construction  it 
was  the  Intention  of  the  Legislature  to  In- 
vest the  board  with  a  mere  ministerial  duty 
of  dischai^ng  prisoners  on  parole  at  the  ex- 
piration of  the  periods  fixed  in  the  act  sim- 
ply on  ft  showing  that  their  prison  conduct 
had  been  good  and  without  relation  to  the 
term  of  sentence  which  was  imposed  upon 
them  or  a  consideration  by  the  board  of  any 
matters  at  all  which  .would  ordinarily  and 
reasonably  be  taken  into  consideration  in  de- 
termining whether  there  was  such  a  reforma- 
tion as  would  entitle  the  prisoner  to  a  con- 


ditional liberty.  Nothing  of  this  kind  could 
Justly  be  attributed  to  the  Legislature.  In 
our  opinion,  the  Intention  of  the  Legislature 
was,  while  giving  any  prisoner  at  the  ex- 
piration of  the  period  fixed  In.  the  act  a  right 
to  then  apply  for  a  parole,  to  confer  upon 
the  board  entire  discretion  as  to  whether 
any  individual  prisoner  should  be  then  giv- 
en a  parole  or  not.  This  w^s  not  to  be  de- 
termined from  the  good  conduct  alone  of  the 
prisoner  up  to  that  time,  but  it  was  intended 
that  the  board  should  examine,  not  only  bis 
dally  prison  life  and  his  conduct  under  the 
prison  discipline,  but  further  consider  the 
natnre  of  the  ofTense  for  which  he  was  sen- 
tenced, the  term  for  which  he  was  sentenced 
and  the  portion  thereof  which  he  had  serv- 
ed, his  age  and  life  history,  his  habits,  In- 
clinations, disposition  and  traits  of  character, 
the  probabilities  for  and  against  his  reforma- 
tion, and  from  these  and  such  other  consider- 
ations as  would  enable  it  to  reach  a  talr  and 
Just  conclusion  in  the  case  of  each  parttcnlar 
prisoner  determine  whether  or  not  he  was 
worthy  of  release  from  actual  conflnem»it 
under  the  restrictions  of  the  parole  law  with 
a  view  to  his  ultimate  reformation  and  with- 
out danger  to  society.  The  whole  matter  of 
actual  release  upon  parole  was  Intended  to 
be  left  to  the  Judgment  and  discretion  of  the 
board  to  be  exercised  as  it  might  be  satisfied 
that  Justice  In  the  case  of  any  particular 
prisoner  required.  There  Is  no  public  inter- 
est disclosed  in  the  act  which  demands  a 
dlfTerent  interpretation  of  these  provisions; 
but  on  the  contrary.  It  la  obvious  that  pub- 
lic interest  is  best  subserved  by  giving  the 
word  "may"  its  usual  and  ordinary  meaning 
as  extending  to  the  board  a  i:>ermi8sive  and 
discretionary  power  as  to  the  granting  of  a 
parole  in  the  case  of  any  particular  prisoner. 

We  have  disposed  of  the  only  questions 
properly  involved  in  this  appllcatloo.  Our 
conclusions  are  that  under  the  act  in  question 
petitioner  Is  entitled  as  a  matter  of  right  to 
pres«it  and  file  with  the  board  an  applica- 
tion for  parole  as  a  prisoner  who  has  serv* 
ed  one  calendar  year  of  bis  term  of  sentence 
and  to  a  hearing  thereou  and  determination 
thereof  by  the  board  within  a  reasonable  time 
thereafter;  that  rule  S  of  the  board,  as  an  at- 
tempt to  limit  and  restrict  this  right,  is  Il- 
legal and  void ;  that  no  right  is  given  under 
the  act  to  any  prisoner  to  be  granted  a  pa- 
role at  any  given  time  or  at  all;  and  that 
the  matter  of  granting  or  withholding  it  la, 
under  the  act  committed  entirely  to  the  judg- 
ment and  discretion  of  the  board. 

In  conformity  with  these  views,  it  is  or- 
dered that  a  writ  of  mandate  Issue  command- 
ing the  state  board  of  prison  directors  to 
forthwith  receive  and  file  the  application  of 
[>etltloner  for  release  on  parole,'  and  further 
commanding  said  board  at  Its  next  regular 
meeting  or  session,  or  r-ithln  a  reasonable 
time  thereafter,  to  proceed  to  hear  and  con- 
sider such  application  and  take  such  Actioa 
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tbereon  as  in  its  judgment  on  tb^  merits  of 
the  sppUcation  It  Oeenu  proper. 

We  concur:  HENSHAW,  J. ;  MELVIN,  J. 

SL08S  and  ANGEIXOTTI,  JJ.  We  con- 
cur. The  opinion  of  Mr.  Justice  LORIGAN 
holds  that  the  board  of  prison  directors  bas 
not  tbe  power,  hf  a  mle  of  oniTersal  appli- 
cation adopted  in  advance  to  deny  to  a  first 
termer  wbo  has  served  one  year,  the  right 
to  ask  for  a  parole  and  to  have  liis  request 
ocHuAdered  on  its  IndlTldnal  merits.  With 
this  we  are  In  oitire  accord. 

When  the  board  takes  op  any  petition  for 
paiol^  it  has  the  right,  however,  to  consider, 
as  on»  of  the  factors  bearing  nimn  the  exer- 
cise of  Its  dlscretitm,  the  length  of  the  term 
for  wUcb  the  petitioner  was  sentenced  and 
tlie  proportion  of  that  term  which  has  actu- 
ally expired.  We  do  not  understand  that  the 
fwii^ii  opinion  is  intended  to  express  a  differ- 
ent view.  It  declares  that  serrlce  of  a  defin- 
ed propcotlfHi  of  the  term,  beyond  the  mini- 
mnm  of  one  year  fixed  by  the  act,  cen&ot  be 
made  an  absolute  condition  precedent  to  the 
right  to  apply  for  a  parole,  regardless  of  all 
other  considerations  bearing  on  the  molts  of 
the  parUcular  case.  But  it  does  not,  as  we 
i«ad  it,  mean  to  hold  that  the  length  oi  time 
served,  although  more  than  one  year,  cannot 
be  takoi  into  account  by  the  board  in  decid- 
ing whether  a  prisoner  should  or  should  not 
be  paroled.  We  are  satisfied,  too,  as  Is,  In 
effect,  declared  in  the  main  opinion,  that  the 
determination  of  the  board,  on  any  applica- 
tion for  parole  Is  oondudve  on  Qie  courta,  re- 
gardless of  the  reasons  or  fftcts  uptm  which 
it  may  be  based. 

SHAW,  J.  I  dissent  from  the  opinion  and 
reasoning  of  the  court  in  this  case.  The 
parole  act  Is^  in  my  opbdon,  an  exerdse  of 
etomency  on  the  port  of  the  state,  and  the 
execatim  thereof  bj  the  board  <tf  prison  di- 
rectors constitutes  a  mere  exercise  of  grace 
and  mwcy  on  the  part  of  the  state  through 
its  anthoiUed  ofllcers  toward  persons  who 
have  heea  convicted  of  crimes  I  do  not  think 
It  was  tlie  intention  of  the  L^^ature  to  cre- 
ate any  rights  whatever  in  any  prisoner,  with 
respect  to  parole,  which  can  be  deemed  Jus- 
ticiable. Tbe  act  limits  the  power  of  the 
board  In  certain  particulars  as,  for  example, 
that  an  ordinary  prisoner  must  have  served 
one  calendar  year,  a  life  termer  seven  cal- 
endar years,  and  a  second  termer  two  cal- 
^dar  years,  before  the  act  can  apply  to  him 
at  alL  But  after  those  periods  have  expired 
the  entire  matter  is  left  In  the  absolute  dis- 
cretion of  the  board.  No  court  should  have 
power  to  supervise  or  control  Its  action,  ei- 
ther in  establishing  rules,  or  in  exercising 
the  clemency  of  tbe  state  after  tbe  mlm  have 
been  established.  The  declaratioa  of  tbe 
board  in  tbe  mle  that  applicatlotas  for  parole 
will  not  be  teeeinA  until  one-half  of  the  term 


of  the  prisoner  has  expired  is  nothing  more 
nor  lees  than  a  declaration  by  the  board,  in 
tbe  exercise  of  Its  discretion,  that  good  i>ollcy 
requires  that  prisoners  should  not  be  eligible 
to  parole  before  that  time,  and  this,  accord- 
ing to  my  conception  of  the  puipose  and  lan- 
guage of  the  act,  is  a  matter  for  them  to  de- 
termine and  is  not  subject  to  review  or  con- 
trol by  the  courts. 

In  any  case  the  only  right  granted  to  a 
prisoner  by  tbe  decision  of  the  court  would 
seem  to  be  utterly  useless.  The  prisoner  Is 
given  the  poor  comfort  of  being  allowed  to 
have  his  application  filed  by  the  clerk  and  re- 
ceived and  considered  by  the  board,  with  the 
statement  that  after  receiving  it  the  board 
may  refuse  It  with  or  without  reason,  and 
that  their  action  is  beyond  review  and  final. 
I  can  see  no  result  from  this  ruling  that  will 
be  beneficial  to  the  prisoners,  and  it  will  only 
tend  to  create  discontent  and  disorder  and 
make  the  task  of  the  management  of  these 
institutions  more  difficult  than  befora 


(107  Cal.  SIC) 

HIBERNIA  SAVINGS  ft  LOAN  SOCIBTT 

V.  DICKINSON  et  al.   (S.  F.  6263,  6350.) 
(Supreme  Ooort  of  Califomia.  April  8,  1914.) 

1.  pLEAniNO  (S  86*)— Adiobsionb  in  Piun- 

IHQS— COHOLUSXVKKBBS. 

A  finding  contrary  to  a  fact  admitted  by 
tbe  pleadings,  within  Code  Civ.  Proc.  f  462, 
providing  that  every  material  allegation  of  th« 
complaint  not  controverted  by  tbe  answer  must 
be  taken  as  true,  most  be  disregarded. 

[Ed.  Note.— For  other  easel,  see  Pleading, 
Cent  Dig.  IS  81-S6;  Dec  Dig.  {  86.*] 

2.  PUU-DINO  (§  84*)— ISBUXS— ANSWKB^BV- 
KBAL  DKranDANTS. 

Where  a  complaint  is  directed  against  two 
defendants,  and  the  liability  of  one  involves 
facts  not  material  to  tbe  liabllit?  of  tbe  other, 
and  they  answer  separately,  neither  need  an- 
swer those  allegations  which  relate  soldy  to  tbe 
UabiUty  of  the  other. 

[Bd.  Note.— For  other  casea  see  Pleading, 
Cent  Dig.  U  168-171 ;  DecTDIg.  f  84.*] 

3.  MOBTOAOES  <S  454*)— FonSCLOSUBE— PlXAIH 

IN  Gs— Issues. 

In  an  action  to  foreclose  a  mortgage 
brought  against  the  mortgagor  and  hia  subse- 
qoent  parchaser,  the  fact  that  the  subsequent 
porchaser  had  assumed  tbe  mortgage  debt  i*  an 
affirmative  defense  in  favor  of  tbe  mort^ffar 
and  must  be  affirmatively  all^;ed. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  »  1819-1328;  Dec.  Dig.  {  454.*! 

4.  'HoRTeAaES      659*)  —  SiTBSEQUEnT  Pub- 
chasers— Lzabiutt—Pebsonal  LlABILXTT. 

Tbe  personal  liability  of  a  parcbaser  of 
mortgaged  land  for  the  payment  oi  the  debt  is 
baaed  on  his  assumption  of  the  mortgage  debt 
which  bas  no  relation  to  the  original  ^^illty 
of  the  mortgagor,  and  the  mortgagee,  on  fore- 
closure, in  order  to  obtain  a  personal  judgment 
against  the  purchaser,  must  show  lhat  he  as- 
sumed the  mortgage  debt 

[Ed.  Note.— For  otlter  cases,  sse  Mortgages, 
Cent  Dig.  H  1692,  1600^1608,  1605-3608; 
Dec.  Dig.  I  559.*] 

5.  MoBTGAQBS  a  659*)— FoBBoumnE— Piaan. 

ings— Aduibsionb. 

Where  the  complaint  In  a  suit  to  foredcne 
a  mortgage,  brought  against  the  mortgagor  and 
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a  subsequent  purchaser,  alleged  tbat  the  Bubse- 

§neiit  purchaser  agreed  to  asaume  the  mortgage 
ebt  as  a  part  of  the  consideration  of  the  con- 
veyance, that  the  mortgagor  did  not  deny  the 
allegation  of  the  assumption  of  the  debt  was 
Dot  an  admission  of  an  assumption  and  did  not 
prevent  a  contrary  finding  and  a  deficiency 
judgment  against  the  mortgagor. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §|  1592, 1600-1603, 1605-1608 ;  Dec. 
Dig.  S  559.«1 

6.  MOBTOAOBS  (S  559*>— S'OBEOLOBITBB— PLBAD- 

iROs— Admissions. 

Where  in  a  suit  to  foreclose  a  mortgage, 
brought  against  the  mortgagor  and  a  subse- 
quent purchaser,  the  cause  was  tried  as  if  the 

anestion  whether  the  purchaser  had  assumed 
lie  mortgage  debt  was  in  issue,  a  finding  there* 
on  was  necessary,  and  a  finding  that  the  pur- 
chaser did  not  assume  the  mortgage  debt,  so  as 
to  relieve  the  mortgagor  from  personal  liabil- 
ity for  a  deficiency,  mnat  be  deemed  conclusive, 
unless  contrary  to  the  evidmice. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  SS  1S92,  1600-16Q0605-1608;  Dec. 

Dig.  f  m*} 

7.  MoBTOAOES  (S  280*)— Sale  of  Mobtqagbd 
Pbopebtt— AssuupnoN  of  Debt  bt  Pue- 

CIIASBB. 

A  deed  of  mortgaged  property,  which  re- 
cites tbat  the  property  Is  8m)ject  to  a  mortage 
described,  does  not  show  that  the  purchaser  as- 
sumes the  mortgage  debt,  especially  where  the 
deed  also  recites  a  nominal  consideration. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §S  737,  740-750,  757-760;  Dec.  Dig. 
8  280.*] 

8.  MOBTQAOKS  (I  280*)— SaLB  OF  MoBTOAOED 

Pbopbbtt— Absdicftion  of  Diet  bt  Fub- 

OHABBB. 

The  promise  of  a  purchaser  of  mortgaged 
property  to  pay  the  mortgage  need  not  appear 
in  the  deftd,  but  the  obligation  may  be  made 
orally,  or  In  a  s^arate  instrument,  or  may  be 
imidfed  from  the  transaction,  or  shown  by  cir- 
cumstances under  which  the  purchase  was  made. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  SS  737,  740-750,  757-760;  Dec.  Dig. 
S  280.*] 

9.  Pbinoipal  and  Aobnt  (S  103*)— Authob- 
ITT  OF  Agent. 

A  principal  directing  an  ag^t  to  purchase 
for  him  specified  property^  provided  it  can  be 
procured  for  a  specified  price,  does  not  thereby 
authorize  the  agent  to  make  an  agreement  bind- 
ing  the  Drindpal  as  purchaser  to  assume  a  debt 
secured  oy  a  mortgage  on  the  proper^. 

[Ed.  Note.— For  other  cases,  see  Prindpal  and 
Agent,  Cent.  Dig.  gS  278-^  363-359.  367; 
Dec.  tig.  §  103.  *1 

10.  MoBTOAOEB  (8  280*)— Subsequent  Pub- 

CEA8EBS— ASSUHFTION  OF  MOBTGAQED  DbBT 

— CONTBACTS. 

A  contract  for  the  purchase  of  mortgaged 
property,  which  recites  the  receipt  of  a  specified 
sum  as  a  deposit  on  account  of  the  price,  which 
is  specified,  and  which  then  describes  the  prop- 
erty and  proceeds,  "subject  to  mortgage  *  *  * 
for  •  •  •  with  interest,"  and  which  then 
states  the  terms  of  sale  by  allowing  the  pur- 
chaser 30  days  to  examine  title  and  consummate 
the  purchase,  and  which  declares  that,  at  the 
termination  of  the  30  days,  the  balance  of  the 
price  is  payable  on  tender  of  a  deed,  and,  if  the 
title  is  defective,  the  deposit  shall  be  returned, 
and.  If  the  purchaser  foils  to  consummate  the 
purchase,  the  deposit  shall  be  forfeited,  does 
not  show  an  assumption  by  the  purchaser  of  the 
mortgage  debt. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  SS  787,  740-760,  757-760;  Dec  Dig. 
8  280.*] 


11.  MoBTQAOES    (8   280*)  —  Assumption  of 

MOETGAOED  IteBT— ESTOPPEL. 

Where  there  was  nothing  to  justify  a  ven- 
dor of  mortgaged  property  in  assuming  that 
an  agent  of  the  purchaser  had  authority  to  bind 
the  purchaser  to  assume  the  mortgage  debt,  ex- 
cept that  the  purchaser  had  authorized  the  agent 
to  purchase  the  property  and  hod  furnirii^ 
■him  money  to  pay  the  difference  between  the 

Srice  agreed  on  and  the  mortgage  debt,  and  the 
eed  carried  the  implication  that  there  was  no 
personal  obligation  on  the  part  of  the  purchaser 
to  pay  the  mortgage  debt,  the  purchaser  was 
not  estopped,  as  against  the  vendor,  to  deny 
that  he  assumed  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  88  787.  740-750,  757-760;  Dec  Dig. 
S  280.*] 

12.  Pleading  (S  236*)  — Amendments— Al- 
lowance—Discbetion  OF  COUBT. 

Where  the  comj^int  in  a  suit  to  foredoae 
a  mortgage,  brought  against  the  mortgagor  and 
a  subsequent  purchaser,  alleged  an  assnmption 
by  the  purchaser  of  the  mortgage  debt,  the  al- 
lowance of  an  amendment  to  conform  to  the 
proof  by  omitting  the  allegation  that  the  pur- 
chaser had  assumed  the  mortgage  debt,  made 
after  vacating  a  judgment  for  the  mortgagee 
on  motion  authorized  by  Code  Civ.  Proc.  S3 
603,  663a,  was  within  the  court's  discretion, 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  8S  601.  605 ;  Dec.  Dig.  S  236.*] 

Department  1.  Appeal  from  Superior 
Court,  City  and  County  of  San  Frandsco; 
B.  V.  Sargent,  Judge. 

Action  by  the  Hibernla  Savings  &  Loan  So- 
ciety against  Robert  E.  Dtcklnson  and  an- 
other. From  a  judgment  for  plolntifr,  de- 
fendant named  appeals.  Affirmed. 

Edward  C  Harrison  and  Maurice  B.  Har- 
rison, both  of  San  Frandaco,  for  appellant. 
Togelsang  &  Brown,  of  San  Frandsoo,  and 
Edwin  A.  Meserre,  of  Los  Angeles,  for  re- 
spondent Montgomery.  Tobln  &  Tobin  and 
George  A.  Clongb,  both  of  San  Frandaco,  for 
other  respondent 

SHAW,  J.  In  ttda  action  the  plalntUT  sued 
to  foreclose  a  mortgage  executed  to  it  b7  the 
defendant  Dickinson,  to  secure  bis  note  for 
¥^,000.  Di<^nBon  aftetmirds  conveyed  the 
land  to  the  defendant  Hont^mery.  The 
ammded  complaint  alleges  that  Montgomery 
agreed  to  assume  and  pay  the  said  mortgage 
as  a  part  of  the  comdderatltm  of  the  transfer 
to  blm,  and  prayed  for  a  deflciouiy  judgm^t 
against  both  defendants.  Two  appeals  are 
presented  by  DUddi^n,  numbered  as  above. 
No.  6^  Is  an  appeal  from  that  part  of  the 
judgment  wbldi  directs  the  entry  of  a  defi- 
ciency judgment  against  Dickinson,  in  case 
the  land  does  not  bring  the  amount  of  the 
mortgage  debt,  costs^  and  attom^s  fees  on 
foreclosure  sale.  No.  6350  Is  an  appeal  by 
him  from  an  order  afterwards  made  on  his 
own  motion,  under  section  663  of  the  Code  of 
Civil  Procedure,  to  vacate  the  judgment  and 
enter  another  and  different  judgment  on  the 
findings.  This  motion  was  granted  with  the 
consent  of  the  plaintiff.  We  will  first  consid- 
er the  appeal  numbered  6263. 

The  answer  of  Dtckinson  does  not  deny  the 
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averment  of  the  complaint  that  Montgomery 
agreed  to  asstune  and  pay  the  mortgage  debt 
In  consideration  of  the  transfer  to  him.  It 
allies  as  an  affirmative  defense  that,  after 
the  conveyance  to  Montgomery  and  the  as- 
sumption by  him  of  the  note  and  mortgage, 
the  plaintUf,  with  tuiowledge  thereof,  made 
a  new  contract  with  Montgomer>'  for  the 
payment  of  a  higher  rate  of  Interest,  and, 
wltiwut  Dickinson's  consent,  also  collected 
from  Montgomery  Interest  in  advance  on  said 
debt  and  thereby  extended  the  time  for  the 
payment  thereof  nntll  the  expiration  of  the 
time  for  which  the  interest  was  paid.  Upon 
this  defense  Dickinson's  claim  was  that,  by 
the  transfer  to  Montgomery  and  the  assump- 
tion by  him  of  the  mortgage,  Montgomery  be- 
came the  prindpal  debtor  and  Dickinson  a 
surety  upon  the  mortgage  debt,  and  that,  by 
the  sobeequent  change  in  the  contract,  Dlckin- 
8on  was  released  from  all  oblation  upon  the 
note  and  from  liability  to  a  deficiency  Judg- 
ment. In  a  so-called  cross-complaint  against 
Montgomery,  Dlddnson  alleged  the  same 
change  of  contract  and  assumption  by  Moqt> 
fomery  of  the  mortgage  and  asked  that,  If  he 
should  be  adjudged  liable  for  any  deficiency, 
the  judgment  should  declare  that,  if  he  were 
compelled  to  pay  the  same,  he  should  be  sub- 
rogated to  i^intiff's  i^ta  and  recover  the 
■ame  against  Montgomei7. 

The  court  found  that  the  deed  to  Montgom- 
ery did  not  contain  any  assumption  of  the 
mortgage  debt,  but  merely  declared  that  the 
premises  were  "subject  to  the  mortgage"  of 
plaintliE;  that  Montgomery  did  not,  by  ac- 
cepting the  deed,  assume  the  mortgage  d^t 
or  agree  to  pay  the  debt;  that  he  never  agreed 
with  any  one  that  as  a  part  of  the  con^dera- 
tlrai  of  the  deed,  or  at  all,  he  would  asanme 
and  pay  the  deibt;  that  after  the  transfer,  by 
arran^ment  between  plaintiff  and  Montgom- 
ery, the  rate  of  Interest  on  the  tebt  was  rais- 
ed without  the  knowledge  or  consent  of  Dick< 
Inson ;  and  that  Interest  vas  thereafter  paid 
at  the  new  rate.  No  finding  was  made  as  to 
the  extension  of  time  by  payment  of  Interest 
In  advance. 

[13  The  first  proportion  urged  on  behalf 
of  Dickinson  Is  that  the  &ct  that  Mon^om- 
&y  assumed  payment  of  the  mortgage  debt 
Is  admitted  the  pleadings,  so  far  as  he  Is 
omeemed,  and  consequently  that  it  Is  a  fact 
establlfOied  in  bis  fiivor,  upon  whldi  no  flnd- 
Ing  vas  reqoiied  and  which  a  finding  conld 
not  control  or  changfc 

•  The  Code  iwovides  that  "eveiy  material 
sU^tkm  of  the  complaint,  not  controverted 
by  the  answer  must,  tot  the  purposes  of  the 
action,  be  taken  as  true."  Code  Civ.  Pioc.  | 
462.  A  finding  which  Is  contrary  to  a  fiict 
thus  admitted  by  the  pleadings  must  be  disre- 
garded. Bradbury  v.  Cronlse,  48  Cal.  288; 
White  V.  Douglass,  71  Cal.  119,  11  Pac.  860; 
Ortega  v.  Cordero,  88  Oal.  226.  26  Pac.  80; 
1  Ency.  of  PL  A  Pr.  780.  But  these  proposi- 
tions are,  by  the  terms  of  the  Code  itself  ap* 


plicable  only  to  allegations  which  are  mate- 
rial. A  material  allegation  Is  one  which  Is 
essential  to  the  cause  of  action  stated  In  the 
complaint  and  which,  If  not  admitted,  the 
plaintiff  must  prove  to  maintain  his  action. 
Code  Civ.  Proc.  S  463.  This  is  Ulustrated  by 
the  case  of  Canfield  v.  Tobias,  21  Cat  360. 
There  the  plaintiff,  anticipating  an  affirma- 
tive defense,  bad  alleged  certain  facts  to  re- 
but the  same.  The  defendant  In  his  answer 
set  up  the  affirmative  defense,  but  did  not  de- 
ny the  facts  alleged  in  the  complaint  in  re- 
buttal. The  court  held  that  this  failure  to 
deny  these  extraneous  allegations  did  not 
constitute  an  admission  thereof,  saying: 
"The  matter  alleged  may  be  material  in  the 
case,  but  iuunaterlal  In  the  complaint,  and  a 
plaintiff  cannot  by  pleading  such  matter  at 
the  outset  call  upon  the  defendant  to  answer 
it." 

C2-i]  Where  a  complaint  is  directed  against 
two  persons  and  the  liability  of  one  involves 
some  fiicts  which  are  not  material  to  the  11a- 
bill^  of  the  other,  upon  the  cause  of  action 
declared  upon,  and  they  answer  separately, 
neither  is  required  to  answer  those  allega- 
tions which  relate  solely  to  the  liability  of 
the  other.  The  present  case  Illustrates  this 
proposition.  The  action  was  upon  the  note 
and  mortgage  executed  by  Dickinson  alone. 
His  liability  was  shown  by  the  allegatlfnis  of 
the  execution  and  nonpayment  of  the  note 
and  mortgage.  Montgomery  did  not  execute 
them.  He  was  a  proper  party  because  he 
was  a  subsequ^t  pundiaser  of  the  land.  But 
his  personal  liability  for  the  debt  and  to  a 
deficiency  Judgment  was  founded  on  the  ex- 
traneous fact  that  he  had  assumed  payment 
of  the  mortgage  debt  TMa  fact  had  no  rela- 
tion whatever  to  the  oz^nal  liability  of 
Dickinson.  It  was  nut  a  fiict  material  to  the 
cause  of  action  stated  against  Dickinson,  ei- 
ther to  obtain  a  foreclosure  or  to  obtain  a 
deficiency  Judgment  Hence  It  follows  that 
Dickinson  was  not  called  iqion  to  Heay  It  and 
that  bis  failure  to  deny  it  did  not  put  It  into 
the  category  of  admitted  facta  tot  the  pni^ 
pose  of  Uie  action,  so  far  as  Dickinson  and 
the  plaintlfl  were  concenied.  Dickinson  had, 
as  he  diaihied,  a  good  defense  for  the  action. 
It  consisted  of  the  facts :  First,  that  Mon^ 
gomery  had  assumed  payment  of  the  mort- 
gage; second,  that  afterwards  Montgomery 
and  the  plaintiff  had,  without  Dickinson's 
ctmaent,  dianged  the  contract  in  a  material 
part  and  had  extended  the  time  of  payment 
thereof.  This  was  an  affizmatlTe  defrase, 
and  In  order  to  set  It  up  In  his  answer  it  was 
necessary  for  him  to  all^  therein  the  afore- 
said facto.  He  was  not  at  liberty  to  treat 
the  allegation  of  the  complaint  directed  sole- 
ly at  Montgomery,  as  an  allegation  In  his 
own  favor  and  have  it  stand  as  an  admitted 
fact  by  foiling  to  deny  it  His  defense  re- 
quired that  he  should  affirmatively  allege  It 
Consequently  it  does  not  stand  as  a  fact  con- 
clusively admitted  in  his  tevor. 
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[8]  We  do  not  here  refer  to  those  cases 
where  facts  are  treated  on  the  trial  as  al- 
leged, or  as  admitted,  and  afterwards  on  ap- 
peal the  losing  party  seeks  to  gain  advantage 
by  the  technical  omission  or  failure  to  prop- 
erly allege  or  deny  tbem.  Snkeforth  v.  Lord, 
87  Cal.  402,  25  Pac.  497;  Illinois,  etc..  Bank 
V.  Pacific  Ry.  Co.,  115  Cal.  297.  47  Pac.  60; 
Qerralse  t.  Brooklns,  156  Cal.  112,  103  Pac 
832.  This  proposition  Is  involved  In  this  case 
and  applies  in  faror  of  Dickinson  himself. 
For  lack  of  a  direct  averment  that  Mont- 
gomery  had  assumed  payment  of  the  mort- 
gage as  part  of  the  consideratiOD  of  the 
deed,  his  aSlrmative  defense  of  a  release  by 
the  change  of  contract  and  extension  of  time 
might  liave  been  held  to  be  insufficiently 
pleaded.  Bat  there  were  allegations  In  his 
answer  referring  to  such  assumption  of  the 
mortgage  debt,  and  upon  the  trial  the  fact 
appears  to  have  been  considered  as  alleged 
for  all  purposes  of  the  case  with  respect  to 
both  defendants.  It  Is  therefore  to  be  con- 
sid»%d  here,  with  respect  to  Dickinson,  as  if 
It  had  been  properly  alleged  In  his  answer. 
In  that  view  of  the  case,  it  is  deemed  to  hare 
been  controverted  by  the  plaintiff,  for  the 
purposes  of  the  trial  of  that  defense  and  a 
finding  upon  It  was  necessary.  We  must 
therefore  hold  that  the  finding  that  Montgom- 
ery did  not  assume  the  mortgage  debt  is  not 
contrary  to  the  admission  of  the  pleadings, 
and  that  It  must  stand  as  a  fact  in  the  case, 
unless  it  is  contrary  to  the  evidence. 

[7]  We  cannot  say  upon  the  evidence  aa  a 
whole  that  this  finding  Is  without  support 
Such  an  agreemwt  was  not  shown  by  tbie 
statement  In  the  deed  to  Montgomery  that 
the  property  was  "sobject  to"  tlie  mortgage, 
describing  it  Such  language  would  not  have 
had  that  effect,  evea  it  the  deed  had  recited 
u  the  consideration  the  fall  value  of  the 
land  as  estimated  in  the  purctiase.  Jones  on 
Mortgages  (6th  Ed.)  i  748;  Drury  v.  Tre- 
mont  I.  Co.,  95  Mass.  (13  Allen)  168.  There 
are  cases  which  appear  to  hold  that  such  a 
clause  In  a  deed  imports  an  assumption  of 
the  mortgage  by  the  grantee,  but  the  better 
reason  and  the  weight  of  authority  is  to  the 
contrary.  This  deed,  however,  recited  a 
consideration  of  only  $10.  It  is  clear  that 
there  could  be  no  Implication  arising  from 
such  a  deed  that  the  grantee,  as  a  part  of 
that  small  consideration,  had  assumed  or 
agreed  to  pay  a  mortgage  of  |65,000.  On  the 
contrary,  It  raised  a  strong  inference,  If  not 
a  condnslve  presumption,  that  Montgomery 
did  not  assume  payment  of  the  mortgage  as 
part  of  the  price,  but  merely  bought  the  land 
as  it  was  with  the  incumbrances  on  it.  Tliis 
inference  Is  evidence  in  the  case  and  must 
prevail  unless  it  is  overcome  by  other  evi- 
dence showing  that  there  was  such  an  agree- 
ment. 

[81  It  is  not  necessary  that  the  promise 
to  pay  the  mortgage  should  appear  in  the 
deed,  or  in  writing.  "The  obligation  may 
be  made  onUly  or  In  a  separate  Instmmeiit; 


it  may  be  implied  from  the  transaction  of 
the  parties;  or  it  may  be  shown  by  the  cir- 
cumstances under  which  the  purchase  was 
made,  as  well  as  by  the  language  used  in 
the  agreement."  Hopkins  v.  Warner,  109 
Cal.  133,  41  Pac.  868. 

[8, 18]  Montgomery  testified  positively  ttiat 
he  did  not  agree  to  assume  or  pay  the  mort- 
gage The  contention  that  such  an  agree- 
ment was  made  rests  upon  the  language  of 
two  executory  agreements  made  during  nego- 
tiations for  tlie  purchase  by  Tu<*er,  Lynch 
&  Coldwell,  Incorporated,  a  corporation  which 
was  employed  by  Montgomery  to  make  the 
purchase  for  hinni.  Prior  to  giving  it  au- 
thority to  buy,  he  was  told  by  its  officers 
that  the  price  of  the  property  was  $80,000; 
that  It  was  mortgaged  for  $66,000;  that  it 
would  require  $17,000  In  cash  to  buy  It,  In- 
cluding $1,000  commissions  to  the  corpora- 
tion; and  that  they  believed  it  could  be  re- 
sold at  an  advance  on  that  price  In  a  short 
time.  Upon  tbe»e  statements  he  gave  them 
ills  check  for  $17,000  and  instructed  them  to 
buy  the  property  if  it  could  be  had  for  that 
amount.  Nothing  was  said  between  them 
ahont  any  agreement  by  him  to  assume  or 
pay  the  mortgage  debt,  but  it  was  fully  un- 
derstood that  he  was  to  pay  only  the  dif- 
ference between  the  price  fixed  and  the  mort- 
gage debt  and  take  the  land  with  the  mort- 
gage still  remaining  on  it.  This  was  in  No- 
vember, 1906.  The  mortgage  did  not  become 
due  until  February  7,  1007.  He  did  not  in 
fact  authorize  the  corporation  to  agree  on  his 
behalf  to  pay  the  mortgage  debt  to  eOTect  ttie 
purchase.  The  only  direct  evidence  thereof 
Is  in  the  executory  agreonents  mentioned. 
By  the  first,  dated  November  17,  1906.  Dick- 
inson agreed  to  sell  to  the  corporation  at  the 
price  of  $79,000.  By  the  second  agreement, 
dated  November  19,  1906,  the  corporation 
agreed  to  sell  to  Montgomery  at  the  price 
of  $81,000.  The  two  are  substantially  iden- 
tical In  form.  We  need  state  the  material 
terms  of  the  first  one  only.  It  began  as  fol- 
lows: "Received  from  Tucker.  Lynch  &  Cold- 
well,  Inc.,  the  sum  of  $2,000.00,  belne  de- 
posit on  account  of  $79,000.00,  the  purchase 
price  this  d«y  sold  to  It  or  nominee."  It  then 
describes  the  property  and  proceeds  thus: 
"Subject  to  mortgage  to  Hlbernla  Bank  dat- 
ed  for  $65,000.00  with  interest  at  4%% 

net.  Terms  of  sale:  Thirty  days  are  allowed 
the  purchaser  to  examine  title  and  consum- 
mate the  purchase:  at  the  termination  of 
said  term  the  balanre  of  purchase  money  Is 
due  and  payable  on  tender  of  a  good  and  suf- 
ficient deed  of  the  propertv  fwld."  It  fur- 
ther provides  that.  If  the  title  prove  Incur- 
ably defective,  the  deposit  should  be  re- 
turned, and  that,  ff  the  purcha.ter  failed  to 
consummate  the  purchase,  the  derioslt  was  to 
be  forfeited.  It  was  signed  by  Dickinson,  and 
appended  thereto  was  an  asreenient  signed 
by  Tucker.  Lynch  &  Coldwell,  Incorporated, 
whereby  It  agreed  to  purchase  the  proper^ 
on  the  terms  and  conditions  stated  abon. 
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The  second  agreemrat,  nmning  to  Montgom- 
ery, allowed  28  days  to  examine  the  title 
and  consummate  the  purchase.  It  was  signed 
by  Tacker.  I^ch  ft  Coldwell,  Incorporated. 
The  appended  writing  to  that  agreement  was 
filled  out  for  Montgomery's  signature,  but  it 
was  not  signed.  It  does  not  appear  that  it 
was  ever  seen  by  Montgomery.  There  is  no 
evidence  that  Montgomery  authorized  Tuck- 
er, Lynch  &  Coldwell,  Incorporated,  to  make 
an  agreement  in  his  behalf  that  he  should 
assume  payment  of  the  mortgage  debt,  or 
become  personally  liable  for  it.  He  told  its 
officers  to  tmy  the  property  for  him  If  It  did 
not  require  the  payment  by  him  of  more  then 
$17,000,  taking  the  land  at  the  price  of  $80,- 
000  subject  to  the  mortgage.  But  this  did 
not  authorize  the  agent  to  make  an  agree- 
ment whereby  he  should  become  personally 
liable  for  the  debt 

Tbe  appellant  claims  that  these  agree- 
ments constitute  concluslTe  evidence  of  an 
aasnmptlon  by  Montgomery,  of  the  mortgage 
debt.  We  cannot  concur  in  this  view.  The 
purchase  price  is  named  in  each  agreement, 
and  in  each  the  amount  of  the  mortgage  debt 
IB  Included  as  a  part  of  that  price,  although 
the  fact  that  it  Included  said  mortgage  debt 
la  not  stated.  This  does  not  express  a  prom- 
ise or  covenant  to  pay  the  price.  It  merely 
fixes  the  price.  It  Is  followed  by  the  state- 
ment that  the  property  Is  sold  to  Montgom- 
ery  "subject  to"  the  mortgage  for  $65,000. 
This  again,  as  we  have  seen,  does  not  Imply 
that  Montgomery  shall  pay  the  mortgage,  but 
that  he  takes  the  property  as  it  Is  and  that 
the  grantor  is  to  that  extent  relieved  from 
the  force  of  the  covenant  against  incum- 
brancea  Implied  from  the  agreement  to  con- 
vey "by  good  and  sufficient  deed."  The  next 
provlaton  of  the  i^reement  la  that,  at  the 
termination  of  the  time  allowed  for  the  ex- 
amination of  the  title,  "the  balance  of  the 
said  pnrdiase  mon^  Is  due  and  payable  upon 
tader  of  a  good  and  anffleient  deed  of  the 
property  sold.**  This  eqieclally,  it  la  argued, 
is  a  direct  pnnnise  to  pay  the  entire  price. 
But,  when  the  circumstances  attending  the 
sale  are  considered,  this  not  only  does  not 
Imply  such  agreement  but  implies  the  con- 
trary. The  mortgage  did  not  become  due  nn- 
tU  February  7,  1907.  Hence  it  eonld  not  be 
paid  In  Novemba  or  December,  1896,  without 
the  consent  of  the  mortsage&  The  interpreta- 
tion contmded  for  would  require  Montgom- 
ery to  pay  it  on  Decemb«  17, 1906.  as  a  con- 
diti«t  ot  consummating  the  contract  It  la 
not  pretended  tliat  this  was  ever  expected 
of  him.  The  more  obvioiis  Intutlon  was  that 
whldi  was  actually  carried  out:  that  Is,  that 
Uontgomery  should,  at  the  eomnimmation  of 
tlie  purelua^  pay  enough  to  make  up  the 
$16,000  constituting  the  difference  between 
tlie  mortgage  and  the  price  named,  and  that 
the  phrase  "balance  of  the  said  pnrdiase 
money"  was  used  to  designate  the  balance  of 
ttaia  differaice  after  dednctlnK  the  $2,000  al- 


ready paid.  That  this  was  the  understanding 
of  the  parties  Is  shown  by  the  fact  that  Mont- 
gomery paid  the  $16,000,  from  which  the 
agents  deducted  $2,000  as  commissions,  and 
thereupon  paid  to  Dickinson  the  remaining 
$14,000,  who  accepted  the  same  and  executed 
the  deed  accordingly.  From  all  these  cir- 
cumstances we  think  the  court  below  could 
reasonably  have  concluded  that  the  two  ex- 
ecutory agreementa  did  not  express  a  prom- 
ise to  pay  the  debt,  but  were  In  the  nature  of 
preliminary  negotiations  which  were  super- 
seded by  and  merged  In  the  deed  by  which 
the  deal  was  consummated  and  which  de- 
clared only  that  tbe  property  was  conveyed 
subject  to  the  mortgage.  This  theory  Is  con- 
firmed by  the  fact  that  the  agent  had  no  au- 
thority to  enter  into  such  personal  obllga-' 
tlon  for  Montgomery  and  that  there  is  no 
evidence  that  he  ever  was  informed  thereof 
or  ratified  the  same. 

[11]  It  Is  claimed  that  Montgomery  is  es- 
topped to  deny  that  he  did  assume  tbe  mort- 
gage. This  is  based  on  the  aforesaid  recitals 
In  the  agreements  for  the  purchase.  These 
recitals  were  inserted  by  his  agents.  There 
Is  no  evidence,  as  we  have  shown,  that  he  was 
cognizant  of  them  at  the  time  he  received 
the  deed  and  paid  the  $14,000  to  Dickinson, 
nor  that  any  act  of  his  furnished  any  ground 
to  Dickinson  to  believe  that  Montgomery  had 
authorized  his  agents  to  ooroiaDt  for  the 
payment  of  the  mortgage  as  a  condition  of 
tiie  sale.  There  was  nothing  apparent  to 
Dickinson  to  Justly  the  conclusion  that  the 
corporation  has  such  authority,  except  that 
Montgomery  had  authorized  it  to  buy'  tbe 
land,  and  had  furnished  It  with  money  to  pay 
the  difference  between  the  price  agreed  on 
and  the  mor^sge  d^t  Tbe  deed  which 
Dickinson  executed,  as  we  have  seen,  carried 
the  im^lcation  that  there  waa  to  be  no  per- 
scmal  obligation  by  Monlsomery  to  pay  that 
debt  We  do  not  tlilnfc  that  ft<»n  these  (Ar- 
comstances  DldclDBon  was  warranted  In  be- 
UerlBg  that  Montccnnery  bad  authorised  the 
corporate  agmt  to  enter  into  such  a  covenant 
for  him ;  that  be  was  at  least  put  on  ingidiy 
as  to  the  authority  of  the  agent  to  make  such 
agreement;  and  that  there  waa  no  estoppel 
against  Montgomery. 

All  the  other  points  presented  by  tbe  appel- 
lant upon  appeal  Na  6208  relate  to  and  de> 
pend  ojKin  tiie  pn^praitlon  that  there  was  an 
assumption  of  tbe  mortgage  debt  by  Hrait- 
gomery.  As  we  have  concluded  that  the  find- 
ing upon  that  subject  to  tbe  contrary  Is  sns* 
talned  by  the  evidence^  and  that  there  was  no 
admission  of  that  fact  by  Uie  pleadings,  so 
fiir  as  Dldflnson  was  concerned,  it  is  finneces- 
sary  to  consider  the  other  proposlUons  dis^ 
cussed. 

[tt]  We  now  take  up  the  appeal  In  case  No. 
6350.  Section  663  of  the  Code  of  Ovll  Proce- 
dure provides  that  where  a  Judgment  is  given 
upon  flndlDgs  of  f&ct,  or  upon  a  special  ver- 
dict, such  Judgment  may  for  certain  causes  be 
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vacated  and  another  and  different  Judgment 
entered  on  tbe  same  facts,  on  motion  of  the 
losing  party.  Section  663a  provides  that  "an 
order  of  the  court  granting  such  motion  may 
be  reviewed  on  aK>eal  In  the  same  manner  as 
orders  made  on  motions  for  a  new  trlaL" 
The  Judgment  against  Dickinson  was  entered 
on  March  4,  1912.  The  nouce  to  vacate  it 
was  served,  naming  April  2, 1912,  as  the  date 
for  the  maidng  of  the  motion.  The  matter 
was  continned  and  the  motion  was  snbmitted 
to  the  conrt  for  decision  on  April  26.  1912. 
No  order  was  made  thereon  until  July  16, 
1912.  The  plaintiff  had  consented  that  the 
motion  should  be  granted  on  condition  that 
it  be  given  leave  to  amend  Its  complaint  to 
conform  to  the  evidence  given  at  the  trlaL 
Thereupon  the  court  ordered  that  the  motion 
"to  vacate  and  set  aside  said  Judgment"  be 
granted,  and  that  plaintiff  be  permitted  to 
amend  Its  complaint  to  conform  to  the  proof, 
but  it  did  not  go  further  and  enter  another 
and  different  Judgment  on  the  findings  as  the 
motion  contemplated.  The  effect  of  the  order 
was  to  leave  the  case  in  the  court  below  with 
findings  made  and  filed  but  no  Judgment  en- 
tered. This  is  the  order  appealed  from  In  No. 
6350. 

In  the  meantime,  on  April  29,  1912,  after 
the  submission  of  the  motion  and  before  de- 
cision thereon.  Di<Adn8on  appealed  to  this 
court  from  the  part  of  such  judgment  direct- 
ing a  deficiency  Judgment  against  him,  being 
the  appeal  In  case  No.  6263  aforesaid. 

We  do  not  deem  It  advisable  to  consider  the 
technical  objections  that  might  perhaps  be 
urged  to  the  maintenance  of  the  appeal  from 
tbe  order,  as  whether  or  not  It  Is  premature 
because  the  court  below  stopped  the  proceed- 
ing halfway  and  did  not  enter  another  Judg- 
ment, or,  since  the  same  questions  would  be 
involved  on  the  appeal  from  the  Judgment, 
whether  such  appeal  did  not  waive  further 
proceedings  on  the  motion  or  oust  the  lower 
court  of  Jurisdiction  to  consider  It.  Consid- 
ering the  appeal  on  its  merits,  the  only  objec- 
tion which  the  appellant  can  urge  to  the  ac- 
tion of  the  court  below  on  bis  motion  Is  that 
it  erroneously  allowed  tbe  plaintiff  to  amend 
Its  complaint  to  conform  to  the  proof.  The 
obvious  purpose  of  such  amendment  was  to 
omit  from  the  complaint  the  allegation  that 
Montgomery  bad  assumed  payment  of  the 
mortgage  debt,  an  allegation  which  was  sup- 
posed to  constitute  an  admission  in  favor  of 
Didtinson,  contrary  to  the  fact  established 
by  the  evidence  and  found  by  the  court  We 
are  of  the  opinion  that  the  conrt  had  discre- 
tion to  permit  such  an  amendment  upon  a 
motion  under  section  663  and  668a,  and  that, 
under  tbe  drcnmstances  here  appearing,  tbe 
amendment  was  properly  allowed. 

The  resalt  is  that  the  order  must  be  affirm- 
ed. As  this  will  leave  the  case  without  a 
final  Judgment,  it  will  be  necessary  for  the 
court  below  to  enter  a  new  Judgment  to  the 


same  effect  as  the  one  appealed  from  in  No. 
6268. 

The  Judgment  appealed  tnm  in  case  No. 
^263  and  the  order  appealed  from  in  case  Na 
6350  are  aflOrmed.  Tbe  court  below  will  enter 
a  new  Judgment  upon  tbe  findings  to  the  same 
effect  as  before. 

We  concur:  SLOSS.  J.;  ANGELLOTXI,  J. 


(167  Cal.  627) 
PEOPLE  V.  STRICKLBR.    (Cr.  1820.) 
(Supreme  Court  of  CaUfornla.   April  9,  1914J 

1.  CatMiNAi;  Law  (|  980*)  —  Pleas  —  With- 

DBAWAL. 

Where  accaeed,  after  entering  pleas  of  not 
guilty,  former  acquittal,  and  former  jeopardy, 
witiidrew  his  plea  of  not  guilty,  and  entered  a 
plea  of  guilty,  and  applied  for  release  upon  pro- 
bation, the  court  had  j^wer  to  pronounce  judg- 
ment on  his  plea  of  guilty,  though  tiiere  was  no 
express  withdrawal  of  ue  Bi>ecial  pleas,  e»- 
pecially  where,  at  the  time  sentence  was  impos^ 
ed,  be  announced  that  he  had  no  further  cause 
to  show  why  judgment,  should  not  be  pro- 
nounced, and  he  neitlier  then  nor  at- any  other 
time  intimated  or  suggested  that  he  deured  to 
have  the  special  pleas  passed  upon  by  a  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  }§  2493-2496;  Dec.  Dig.  } 
980,*] 

2.  Cbihinai.  Law  (SI  290,  968*)— Indictment 
ard  imfokuation  h137*)— fobmea  acquit- 

TAL  OB  JBOFABDT-^UCAB. 

Under  Pen.  Code,  J  995,  specifying  the 
grounds  upon  which  an  indictment  must  be  set 
aside  upon  motion,  and  section  1017,  prescrib- 
ing the  forms  of  pleas  of  guilty,  not  guilty, 
former  conviction  or  acquittal,  and  once  in 
jeopardy,  the  defenses  of  former  acquittal  or 
former  jeopardy  mast  be  presented  by  plea,  and 
not  by  motion  to  set  aside  the  indictment  or  in 
arrest  of  judgment, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  K  666.  2423-2432,  2435-2444; 
Dec.  Dig.  81  290,  968:*  IndictmeDt  and  In- 
formation. Cent  Dig.  |§  480-487;  Dec  Dig. 
8  137.*] 

In  Bank.  Appeal  from  Superior  Court,  Im- 
perial County ;  Franklin  J.  Cole,  Judge. 

Phil  Strickler  was  convicted  of  en  offense, 
and  be  appeals.  Affirmed. 

Conkltng  &  Brown,  of  El  Centro,  for  ap- 
pellant U.  S.  Webb,  Atty.  Gen.,  and  Phil  D. 
Swing,  Dlst.  At^.,  of  El  Centro.  tor  the 
People. 

PER  CURIAM.  The  Justices  of  tbe  dis- 
trict court  of  appeal  of  the  second  district 
being  unable  to  agree  in  this  case,  the  cause 
was  transferred  regularly  to  this  court,  with 
the  opinions  of  the  Justices  of  the  district  conrt 
thereon.  The  defendant  contends  that  tbe 
withdrawal  of  a  plea  of  not  guilty  and  the 
making  of  a  plea  of  'guilty  to  the  chai^  does 
not  give  the  superior  court  power  to  pro- 
nounce Judgment  against  blm,  in  a  case 
where  he  had  also  entered  a  plea  of  former 
acquittal  and  a  plea  of  former  jeopardy,  un- 
til these  additional  pleas  were  withdrawn  or 
determined  In  favor  of  tbe  people,  even  if 
be  does  not  make  tbe  objection  at  or  before 
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ttie  time  of  s^itence  or  at  all,  Id  tbe  lower 
court  We  adopt  the  opinion  of  Mr.  Justice 
J^ames.   It  la  as  follows: 

[1 , 1]  "In  my  opinion  the  Judgment  In  this 
ease  shonltl  be  affirmed.  Defendant,  after 
baring  entered  his  plea  of  not  gollty,  former 
acquittal,  and  once  In  Jeopardy,  appeared  be- 
fore tbe  court  and  withdrew  bis  plea  of  not 
(ullty,  and  entered  a  plea  of  guilty,  and 
made  application  to  be  released  upon  proba- 
tion. While  there  was  no  express  withdrawal 
of  the  pleas  Interposed  In  bar,  all  of  the  cir- 
cumstances, to  my  mind,  showed  that  It  was 
tbe  Intention  of  the  defendant,  at  the  time 
he  entered  his  plea  of  gnUty,  to  waive  a  hear- 
ing upon  the  other  pleas  which  he  had  there- 
tofore entered.  Can  It  be  fw  a  moment  con- 
tended, under  this  state  of  the  record,  that,  U 
an  order  of  probation  had  been  made  as  re- 
quested by  tbe  defendant,  he  would  have  ask- 
ed for  a  trial  as  to  tbe  Issues  of  bis  alleged 
former  acquittal  or  Jeopardy?  Furthermore, 
the  record  affirmatively  recites  that  at  the 
time  he  was  sentenced,  after  his  motion  In 
arrest  of  Judgment  was  denied,  he  announced 
that  he  had  no  farther  cause  to  show  why 
Judgment  should  not  be  pnmounced,  and  did 
not  then,  or  at  any  time  after  entering  his 
plea  of  guilty,  -  Intimate  or  suggest  to  the 
court  that  he  desired  to  have  a  Jury  pass  up- 
on the  questions  which  were  raised  by  tbe 
special  pleaa  The  motion  In  arrest  of  Judg- 
ment Included  in  general  only  the  grounds 
which  had  earlier  in  the  proceedings  been 
made  the  subject  of  a  motion  to  set  aside  the 
indictment  The  questions  as  to  whether  de- 
fendant had  been  formerly  acquitted  of  the 
same  offense,  or  been  once  In  Jeopardy,  were 
matters  proper  to  be  presented  by  plea,  and 
not  by  motion  to  set  aside  the  indictment  or 
in  arrest  of  judgment  Sections  995,  1017, 
Pen.  Code.  After  a  defendant  has  entered 
a  plea  of  guilty  and  placed  himself  in  the  at- 
titude of  consenting  that  the  court  proceed 
with  the  determination  of  a  Judgment  to  be 
entered  against  him,  and  after  he  baa  been 
disappointed  to  his  application  to  be  lenient- 
ly dealt  with,  to  then  give  conntenance  to  his 
claim  that  the  court  should  not  have  sentenc- 
ed blm,  but  should  have  ordered  a  trial  on 
the  issues  raised  by  the  special  pleas,  would 
Miconrage  a  practice  of  trlflliuc  with  the 
courts  not  to  be  tolerated." 

The  Judgment  is  affirmed. 


BBATTT,  a  J. 


does  not  participate.  In  the 


on  Cal.  6G3) 

FOWIiES  et  at  t.  NATIONAL  BANK  OF 

CALIFORNIA.    (L.  A.  3182.) 

Supreme  Court  of  California.   April  11,  1914.) 

1.  COBPOBATIONS  (8  123*)— PLBOQK  OT  STOCK. 

A  pledgee  of  stock  to  secure  a  debt  had  no 
anthority  to  alienate  it  beyond  tbe  title  actually 
possessed  by  liim,  or  to  pledge  it  to  anotlier 


as  security  for  his  debt  and  bis  action  in  lo 
doing  was  a  gross  fraud  on  the  pledgor. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  Jl  481,  491,  507-512,  637,  539-646, 
569,  618;  Dec  Dig.  §  123.*] 

2.  COBPOBATIONB  (S  123*)— PUDOB  OT  StOCE. 

Wbere  an  owner  of  stock  executed  a  trans- 
fer in  blank  and  pledged  it  as  security  for  a 
debt  and  the  pledgee  pledged  it  to  a  bank  as 
security  for  an  indebtedness  to  it  from  blm,  tlie 
bank  was  entitled  to  hold  tbe  stock  as  security 
for  its  debt  if  it  took  the  stock  in  good  faith, 
withoot  notice,  aod  for  a  valuable  considera- 
tion, since  an  owner  of  personal  property  who 
voluntarily  furnishes  another,  not  only  with  pos- 
session, but  with  written  indicia  of  ownership, 
is  estopped  to  deny  his  ownership  as  against  one 
who  receives  It  from  him  in  good  faith,  and  for 
a  valuable  consideration. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  481,  491,  607-612,  637,  639-546, 
669,  618;  Dec  Dig.  |  123.*] 

5.  COBPOBAHOICS  <|_123*)— PUDOK  QW  STOOC 

— TRansnB  of  Tboevitt  bt  Plbdou  — 
BiQHTB  or  Plbdgke'b  Transfebee. 

Under  Civ.  Code,  {  325,  providing  that 
shares  of  stock  standing  on  tbe  books  of  a  cor- 

K ration  in  the  name  olf  a  married  woman  may 
transferred  b^  her  without  tlu  signature  of 
her  husband,  as  if  she  were  a  feme  sole,  wbere 
stock  standing  on  the  books  of  a  corporation 
in  a  married  woman's  name  was  pledged  with 
a  transfer  in  blank,  indorsed  thereon  and  signed 
by  her  as  security  for  a  debt  the  pledgte*s 
transferee  had  a  nght  to  assnme  that  she  was 
tile  sole  owner  thereof  and  empowered  to  trans- 
fer it  and  was  not  put  upon  Inqairy  by  tlie 
alisence  of  tbe  husband's  signatore,  though  tbe 
stock  was  community  property. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  11  481,  491,  607-612,  537,  639-646, 
669,  618;  Dec  Dig.  |  123.*] 

4.  OoBPOBATioita  (I  128*)— Plbdob  or  Stock. 

Where  u  party  to  wbom  stock  was  trans- 
ferred In  blank  as  security  for  a  debt  pledged 
it  to  a  bank  as  security  for  his  indebtedness  to 
it  its  knowledge  that  dividends  were  being 
declared  on  tbe  stoclc,  in  the  absence  of  any  in- 
formation that  they  were  being  paid  to  the 
original  pledgor,  did  not  put  it  upon  inqairy  as 
to  such  pledgor's  rights,  even  though  it  knew 
that  tbe  stock  stood  on  tlw  Imtka  of  the  corpo- 
ration in  her  name. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  Jj  481,  491,  507-512,  637,  539-54G, 
669.  618;  Dec  Dig.  fi  123.*] 

6.  OORPOBATIONS    (S    123*)  —  TBANSFEB  OF 

Stock  bt  PuinGES— Rights  or  Pledgee's 

Tbansfebbe. 

That  one  to  wbom  stock  was  transferred 
in  blank  as  securi^  for  a  debt  was  a  stockbroker 
did  not  pat  a  bank  with  which  he  pledged  it  as 
security  for  an  indebtedness  from  bun  to  it  upon 
inquiry  as  to  his  right  to  pledge  it 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  «  481,  491,  607-612,  537,  OSSh 
646,  569,  618;  Dec.  Dig.  1 128.*] 

6.  COBFOBATIONa    ({    128*)  —  TBANSrEB  OF 

Stock  bt  Pledobb— Rightb  of  Pledgee's 

Tbanbfsbke. 

Where  a  pledgee  of  stock,  as  security  for 
a  debt,  pledged -it  to  a  bank  to  secure  an  indebt- 
edness due  it  from  him,  renewals  and  extensions 
and  the  surrender  of  certain  other  pledged  se- 
curities before  the  bank  learned  of  the  orig- 
inal pledgor's  ownership,  without  the  knowledge 
or  consent  of  such  pledgor,  did  not  release  the 
stock;  such  pledgors  being  neiUier  guarantors 
nor  sureties. 

[Ed.  Note.— For  other  cases,  see  CorporatioHL 
Cent.  Dig.  j§  481.  491,  507-612,  587,  63l>-54a» 
669,  618 ;  Dec  Dig.  {  123.*] 
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7.  COEPOBATIONB    ({    123*)  —  TBANSTEB  OF 

Stock  bt  Px^DaBE— Riohts  of  Pi^dgeb'b 

Tbansfebbe. 

Where  a  pledgee  of  stock  transferred  In 
Uank,  who  was  indebted  to  a  bank,  and  who 
waa  then  apparently  solvent,  paid  part  of  the 
IndebtedoesB,  gave  a  new  note  for  uie  balance, 
and  pledged  the  stock  to  the  bank  cs  security 
therefor,  and  snbseqaeotly  became  iDsolveiit  and 
absconded,  the  bank,  which,  relying  upon  bis 
appar^t  ownership,  in  good  faith,  took  and 
held  the  stock  as  secnrity  for  the  note,  was  a 
pledgee  for  valne  as  against  the  original  pledgor. 

[Ed.  Note. — For  other  cases,  see  Corporatiooa. 
Cent  Dig.  »  4^  491,  607-612.  637,  639-546, 
669,618;  DecT^lg.  flSS.*) 

In  Bank.  Appeal  from  Superior  Goort, 
Ijob  Angeles  County;  George  H.  Hntton, 
Jadge. 

Action  by  Nellie  M.  Fowles  and  husband 
against  the  National  Bank  of  California. 
From  a  Judgment  for  defendant,  and  an  order 
doiylng  a  new  trial,  plaintiffs  appeal.  ,  Af- 
firmed. 

Wm.  Lewis,  of  Los  Angeles,  for  appellants. 
Oscar  A.  Trlppet  and  John  E.  Blby,  both  of 
Lob  Angeles,  for  respondwt. 

ANGELLOTTI,  J.  This  Is  an  appeal  by 
plaintiffs,  who  are  husband  and  wife,  from  a 
Judgment  in  favor  of  defendant,  and  from 
an  order  denying  their  motion  for  a  new 
trial,  in  an  action  brought  by  them  to  recover 
possession  of  certain  stock  certiflcates  repre- 
senting SO  shares  of  stock  of  the  Union  Oil 
Company  of  California,  a  corporation,  of 
which  they  allege  themselves  to  be  the  owners 
and  entitled  to  possessloD.  The  facts  of  the 
case  are  established  by  a  stipulation  of  the 
parties,  which  Is  included  in  a  bill  of  excep- 
tiona  The  trial  court  gave  Judgmmt  that 
plaiutifrs  take  nothing. 

So  fas  as  is  material  to  the  controlling 
considerations  in  this  case,  the  facts  are  as 
follows:  Defendant  is  a  duly  organized  bank- 
ing corporation.  PlalntltTs,  as  has  been  said, 
are  husband  and  wife.  In  September,  1903, 
they  purchased  the  shares  of  stock  here  In- 
volved. The  same  are  community  property. 
The  certificates  therefor  were  Issued  in  the 
name  of  plaintiff  Nellie  M.  Fowles,  and  have 
ever  since  stood  In  her  name  in  the  books  of 
the  corporation.  On  the  back  of  the  certif- 
icates was  a  form  to  be  used  in  transferring 
the  stock,  as  follows: 

For  value  received  hereby  sell,  assign, 

and  transfer  unto  

shares, 
shares, 
shares, 

of  the  caidtal  stock  represented  by  the  within 
certificate,  and  do  hereby  irrevocably  constitute 

and  appoint    attorney  to  transfer  the 

said  stock  on  the  books  of  the  wlthin-named 
company  with  full  power  of  substftution  In  the 
premises. 

Date  19... 

Indorsement: 

On  December  29,  1909,  Nellie  H.  Fowles 
signed  ber  name  after  the  word  *'Indorse- 
ment^  on  each  of  tlie  oertlflcates  of  stock 


thus,  "Nellie  M.  Fowles,"  and  she  and  ber 
husband  then  delivered  the  cwtiflcates,  to- 
gether with  certificates  for  80  other  sharM, 
to  one  O.  'B.  Miner,  as  collateral  secnrlty  for 
the  payment  of  a  certain  note  of  Mr.  Fowles 
to  Baid  Miner,  dated  December  29^  1909,  and 
b^ng  fbr  ^,000.  On  account  of  tiie  piiiu^wl 
of  this  note  |2,000  has  been  paid,  and  tlie 
other  80  shares  pledged  as  ooUatoral  bave 
been  returned  to  the  pledgors.  Wboi  the 
certiflcates  in  question  were  delivered  to 
lOner  by  plalntiffa,  they  were  pinned  to  tbe 
note.  SnbseqnenOr  Mtoer  Berated  sath 
certificates  fn»n  the  note,  and  without  tbe 
knowledge  or  consent  of  either  plaintiff,  by* 
pothecated  them  and  tbe  stock  represented 
thereby,  with  defendant,  as  collateral  secu- 
rity for  an  Indebtedness  of  bla  own  to  said 
deftadant.  At  the  time  of  tbe  original  deliv- 
ery of  said  certiflcates  to  defendant,  Mina 
Btated  to  It  that  he  owned  tbe  stock  repre- 
sented thereby,  and  defendant  b^eved  from 
tbe  statements  made  by  Miner,  from  the 
name  of  Nellie  M.  Fowles  indorsed  thereon, 
and  the  possession  of  the  certiflcates  by  Min- 
er, that  he  was  such  owner,  and  continued  to 
so  believe  until  some  time  In  August,  1910. 
Except  for  such  belief  It  would  not  have  ac- 
cepted such  stock  as  security.  Defendant 
never  had  any  knowledge  or  notice  of  the 
claim  of  plaintiffs  or  either  of  them  until 
some  time  in  August,  1910.  About  that  time 
Miner  absconded,  and  is  now  a  fugitive  from 
Justice  and  wholly  insolvent  Then  plaintiffs 
first  learned  of  the  disposition  made  by  Miner 
of  their  stock,  and  defendant  first  learned  of 
the  claim  of  plaintiffs.  Up  to  that  time  de- 
fendant had  no  personal  acquaintance  with 
and  had  never  met  plaintiffs  or  either  of 
them.  Miner's  indebtedness  to  the  defendant 
has  not  been  satisfied,  and  a  sale  of  the 
stock  of  plaintiffs  Is  essential  to  Its  payment 
The  Union  Oil  Company  has  paid  a  regular 
monthly  dividend  ever  since  September,  1908, 
and  that  it  was  paying  such  dividends  was  a 
matter  of  general  and  common  knowledge 
among  business  men  and  bankers  of  the  city 
of  Los  Angeles,  where  defendant's  bu.<Uness 
was  conducted.  Defendant  never  claimed  or 
received  any  of  said  dividends,  and  plaintiffs 
have  been  paid  all  of  the  same.  Defendant 
had  no  knowledge  or  information  that  plain- 
tiffs  or  either  of  them  were  receiving  any  of 
such  dividends.  Prior  to  the  commencement 
of  this  action  plaintiffs  tendered  to  defend- 
ant all  amounts  due  from  them  to  Miner, 
and  demanded  return  of  the  stock. 

Defendant  claims  that  under  these  drcnm- 
stances  it  is  entitled  to  retain  the  stock  as 
security  for  Miner's  debt  to  It  If  this  claim 
be  well  founded,  as  the  trial  court  concluded, 
plaintiffs  must  necessarily  tail  In  this  action 
for  the  recovery  of  the  possession  of  the 
stock. 

[1, 2]  Of  course  Miner  had  no  authority  to 
alloiate  tbe  stodc  ptet^ed  to  him  by  plaintlffB 
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b^ond  the  tttle  actually  posaessed  by  him,  or 
to  pledge  ttaeaame  to  another  as  security  for 
Idaown  d^)t,aiid  hla  action  in  so  doing  waa  a 
groan  fraud  oa  plaiDtlflh.  As  between  hlra 
and  plaintlfls,  the  lattra  wen  the  owners  of 
the  stock,  notwtthstandtaig  the  pledge.  And 
tt  la  also  weU  established  that  "the  general 
rule  la  that  one  in  possession  of  personal 
property  can  transfer  to  anothw  by  pledge 
or  sale  no  greater  interest  in  the  property 
than  he  himaelf  baa."  Chase  r.  Whitminre, 
68  OaL  546,  M7,  9  Pa&  012,  M4.  As  said, 
however,  in  the  case  Jnst  cited:  "13iere  are 
mxeesfOom  to  this  rule,  where  the  propwty 
conslstB  of  negotialde  Instramenta,  or  what 
oomea  nnder  the  general  doiominatlon  of 
corrency,  ofwl  lohera  tte  owner  of  the  proper- 
tg  dothet  another  wUh  the  apparent  tttle  to 
or  power  of  diepoetUon  over  it^  and  an  fono- 
oemt  third  partp  hat  tfterebv  been  induced  to 
deal  with,  the  apparent  omter  4n  referemoe 
thereto;  the  tr%e  owner  betnff  4n  gwh  oase 
held  eetopped  from  ofteneard  (utertinff  hU 
title.  HcNeU  r.  Tenth  Nat  Bank.  46  N.  Y. 
82B  [7  Am.  Rep.  841] ;  Moore  t.  Metropolitan 
Nat.  Bank,  CQ  N.  T.  41  [14  Am.  Bep.  173]." 
nie  Itatlos  are  ours.  In  McNeil  v.  Tenth 
Nat.  Bank,  supra,  a  case  that  has  repeatedly 
been  cited  approTingly  by  this  conrt,  the  ex- 
ception last  stated  was  applied  to  shares  of 
corporate  stock,  "nils  case  Is  almost  exactly 
rimllar  in  its  material  ftcts  to  the  case  at 
bar.  In  tsct,  we  can  see  no  difference,  nnless 
there  be  a  difference  by  reason  of  the  fact 
that  the  stock  in  this  case  was  community 
property  of  Mr.  and  Mrs.  Fowlea,  and  Mr. 
Bowles  did  not  sign  the  indorsement.  We 
consider  this  difference  immaterial  here,  as 
will  be  seen  from  what  we  say  later.  In  that 
case  the  owner  bad  delivered  the  certificate 
for  the  shares  of  stock  to  his  brokers,  as  se- 
cority  for  any  balance  that'  ml^t  be  due 
th«n.  There  waa  a  blank  form  of  assign- 
ment on  the  back  thereof,  which  the-  owner 
signed,  without  filling  In  the  blanks.  The 
brokers  subsequently  pledged  these  shares, 
wlUiont  authority  from  the  owner,  to  a  bank, 
as  security  for  their  own  Indebtedness,  with- 
out having  filled  In  the  blanks  In  the  assign- 
ment. The  bank  took  in  good  folth,  and 
witbont  notice  of  the  owner's  claim.  It  was 
held  that  It  was  entitled  to  retain  the  stock 
as  security  for  the  indebtedness  due,  it  from 
the  brokers,  upon  the  ground  that  the  plain- 
tiff had  conferred  upon  his  brokers  such  an 
apparent  title  to  or  power  of  disposition  over 
the  shares  as  estopped  him  from  asserting  his 
own  title  as  against  tbe  parties  who  took 
bona  fide  ttirougb  tbe  brokers.  It  was  recog- 
nized that  "the  mere  possession  of  chattels,  by 
whatever  means  acquired  if  there  be  no  other 
evidence  of  property  or  authority  to  sell  from 
the  true  oumer,  will  not  enable  the  possessor 
to  give  a  good  tttle."  But  it  was  said :  "But 
if  the  owner  Intmsts  to  another,  not  merely 
the  possession  of  tbe  property,  but  also  writ- 
ten evid^ce  over  Ills  own  signature^  of  title 


Uwrefo,  and  of  an  nncondltlonal  poworof  dis- 
pwitUm  over  it,  the  case  is  vastly  different 
Then  can  be  no  occasion  for  the  delivery 
soch  docnments,  unless  It  Is  intended  that 
they  shall  be  used,  dtber  at  the  pleasure  of 
the  de^tositary,  or  under  contingencies  to  arise. 
If  the  oondlttons  upon  which  this  apparent 
right  ot  control  is  to  be  exerdsed  are  no't  ax.' 
pressed  on  the  taca  of  the  instrument,  but  re- 
main in  confidoioe  between  the  owner  and 
the  dc^poidtaryf  the  case  cannot  be  dtstln- 
gnished  in  principle  from  that  of  an  agent 
who  receives  secret  instructions  qualifying 
or  restricting  u  apparently  absolute  power." 
It  waa  held  that  the  fact  that  the  blank  aa- 
slgnment  was  not  filled  in  vras  Immaterial, 
and  that  the  common  practice  of  passing  the 
title  to  atock  by  d^very  of  the  certificate 
with  blank  assignment  -and  power  had -been 
r^>eatedly  shown  and  sanctioned  in  cases 
coming  before  the  courts,  and  that  a  party  to 
whom  such  a  certificate  is  delivered  la  au- 
thorised to  flu  it  up  by  writing  a  power  and 
transfw  over  the  signatures.  See,  also, 
Jonetf  Pledges  and  CoU.  Securities,  f  163.  It 
was  declared  to  be  well  settled  that,  as  be- 
tween the  parttes,  the  delivery  of  tbe  certif- 
icate, with  assignment  and  power  indorsed, 
passes  the  entire  title,  legal  and  equitably  in 
the  shares.  This  Is  the  settled  rule  In  this 
state.  Section  824.  ar.  Code;  Graves  v. 
Mining  Ca,  81  Gal.  303,  S2S.  22  Pac.  666; 
Spreddes  v.  Nevada  Bank.  U3  Gal.  272.  276, 
4S  Pac.  829,  83  U  B.  A.  459,  54  Am.  »t  Bep. 
848.  It  was  further  held  that  the  holdra  of 
Budi  a  certificate  and  power  possesses  all 
the  external  Indicia  of  title  to  the  stock,  and 
an  apparently  unlimited  power  of  disposition 
oT«  it  It  was  then  said:  "Such,  then,  being 
the  nature  and  effect  of  the  documents  with 
which  the  plaintiff  intrusted  his  brok«^ 
what  position  does  he  occupy  toward  persons 
who,  in  reliance  upon  those  documents,  have 
in  good  faith  advanced  money  to  the  brokers 
or  their  assigns  on  a  pledge  of  tbe  shares? 
When  he  asserts  his  title,  and  claims,  as. 
against  them,  that  he  could  not  be  deprived 
of  bis  property  without  his  consent,  cannot  he 
be  truly  answered  that,  by  leaving  tbe  cer- 
tificate in  the  hands  of  his  brokers,  accom- 
panied by  an  Instrument  bearing  bis  own 
signature,  which  purported  to  be  executed  for 
a  consideration,  and  to  convey  tbe  title  away 
from  'him,  and  to  empower  tbe  bearer  of  it 
irrevocably  to  dispose  of  the  stock,  be  in  fact 
'substituted  his  trust  In  the  honesty  of  his 
brokers,  for  tbe  control  wblch  the  law  gave 
him  over  his  own  property,*  and  that  the 
consequences  of  a  betrayal  of  that  tmst 
should  fall  upon  him  who  reposed  it  rather 
than  upon  Innocent  strangers  from  whom  the 
brokers  were  thereby  enabled  to  obtain  thtii 
money?"  This  question  Is  answered  In  the 
afflrmatlTe.  Tbe  decision  was  placed  upon 
the  well-established  principle:  "That  where 
the  true  owner  holds  out  another,  or  allows 
him  to  appear,  as  the  owner  of  or  aa  having 
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full  power  of  disposition  orer  tbe  property, 
and  Innocent  tblrd  parties  are  thns  led  Into 
dealing  with  sucb  apparent  owner,  they  will 
be  protected.  Their  rights  in  sudi  cases  do 
not  depend  upon  the  actual  title  or  aathorlty 
of  the  party  with  whom  they  deal  directly, 
but  4re  derived  from  the  act  of  the  real  own- 
er, which  precludes  Mm  from  dispntinft  as 
a^inst  them,  the  existence  of  the  title  or 
power  which,  through  negligence  or  mistaken 
confidence  he  caused  or  allowed  to  appear 
to  be  vested  in  the  party  making  the  convey- 
ance." 

This  ease,  as  we  have  said,  has  been  re- 
peatedly cited  by  this  court  approvingly  so 
far  as  this  declaration  Is  concerned,  and  the 
principle  therein  set  forth  applied.  See  Chase 
V.  Whitmore*  68  Cal.  640,  547,  9  Pac.  942; 
Woodsum  V.  Cole,  69  Gal.  142,  144.  10  Pac. 
331;  Dover  v.  Pittsburgh  OU  Co.,  143  Cal. 
SOI,  605.  77  Pac.  406;  ConkUn  v.  Benson,  169 
Cal.  785,  793,  116  Pac.  84,  36  I*  R.  A.  (N.  S.) 
537;  Shliey  v.  AU  Night  and  Day  Bank,  134 
Pac  1001.  See.  also,  Jones'  Pledges  and  ColL 
Securities,  S  466.  It  was  recognized  as  ap- 
plicable to  certificates  of  stock  so  indorsed, 
although  they  are  not  negotiable  instruments, 
in  Barstow  v.  Savage  M.  Co.,  64  Cal.  388,  392, 
1  Pac.  349,  49  Am.  Rep.  706;  but  it  was  held 
in  that  case  that  it  was  not  applicable  to 
sncb  certificates  in  the  event  that  they  were 
ttolen  from  the  true  owner  without  his  fault 
or  n^llgence.  In  Arnold  v.  Johnson,  66  CaL 
402,  5  Pac.  796,  this  principle  was  appUed  In 
the  case  of  a  certificate  of  stock  delivered  so 
indorsed  to  another  for  a  special  purpose, 
and  he,  without  authority,  pledged  the  same 
for  his  own  debt  The  court  said  that  tbe 
difference  between  this  case  and  Barstow  v. 
Savage  M.  Co.,. supra,  was  that  in  this  case 
the  owner  voluntariltf  delivered  the  Inclosed 
certificate  to  the  person  who  pledged  it,  and 
thus  allowed  falm  to  assume  the  apparent  own- 
ership thereof,  while  in  Barstow  v.  Savage  M. 
Co.,  supra,  the  certificate  was  ttolen,  and  tbe 
owner  did  not  allow  another  to  assume  the 
apparent  ownership.  The  court  said:  "The 
distinction  is  an  Important  one,  and  brings 
this  case  within  the  rule  stated  In  McNeil  v. 
Tenth  Nat  Bank,  46  N.  T.  325  [7  Am.  Rep. 
341],  dted  approvingly  in  Barstow  v.  Savage 
M.  Co.,  supra."  The  same  principle  was  ap- 
plied In  Ambrose  v.  Evans,  66  Cat.  74,  4  Pac. 
960.  The  effort  of  learned  counsel  to'  show 
that  these  cases  are  not  controlling,  based 
upon  the  claim  that  they  were  decided  under 
a  special  statute  (Stats.  1877-78,  p.  835), 
which  was  repealed  In  1880  (St  18S0,  p.  120), 
is  not  convincing.  A  reading  of  the  statute 
KbowB  that  it  is  extremely  doubtful  whether 
It  could  be' held  to  be  applicable  to  such  cas- 
es as  the  ones  referred  to.  But  in  any  event 
the  cases  referred  to  were  In  fact  decided 
without  reference  to  such  statute,  and  upon 
the  principle  we  have  discussed.  We  have 
already  quoted  from  Chase  v.  Whitraore,  68 
Cal.  545,  547,  9  Pac.  942,  relied  on  by  counsel 
w  eatablishing  tbe  true  rule  since  tbe  repeal 


of  such  special  statute,  and  have  shown  that 
it  recognizes  and  approves  the  equitable  rule 
declared  fn  McN^  v.  Tenth  Nat  Bank,  su- 
pra. McNeil  V.  Tenth  Nat  Bank,  supra,  wof 
approvingly  quoted  from  in  Brittan  v.  Oak- 
land Bank  of  Savings.  124  GaL  289,  67  Pac 
84,  71  Am.  St  68.  both  as  to  the  equita- 
ble pxinciple  relied  upon  by  defendant,  and 
as  to  the  eflTect  of  the  delivery  of  a  stock  cer- 
tificate with  blank  aasignment  We  are  un- 
able to  see  how  it  can  be  successfully  con- 
t^ided,  in  view  of  the  dedstona  of  this  court 
tQTolving  the  application  of  the  equitahle 
rule  referred  to,  that  Miner's  pledge  of  this 
stock  to  defendant  was  not  effectual  as 
against  plaintiffs,  provided  defendant  took  in 
good  faith,  without  notice,  and  tor  a  valu- 
able conalderaUon.  The  views  declared  in 
Arnold  T.  Johnson,  supra,  have  never  been 
receded  from  in  this  state,  and  we  see  no 
reason  why  such  facts  as  there  appeared  and 
here  appear  do  not  bring  a  case  fairly  with- 
in the  operation  of  the  rule.  It  is  conceded 
that  where  the  ownership  of  the  person  deal- 
ing with  personal  property  as  his  own  is  ev- 
idenced by  his  pogsesHon  only,  a  purchaser 
or  pledgee  from  such  person  takes  subject  to 
the  rights  of  the  true  owner,  even  though  he 
be  a  bona  fide  purchaser  or  pledgee  for  value, 
and  the  rule  above  referred  to  does  not  ap- 
ply. But  where  such  person  has,  not  only 
the  possession,  but  also  written  indicia  of 
ownership,  with  which  he  has  been  volun- 
tarily furnished  by  the  true  owner,  the  prin- 
ciple is  applicable.  Tlie  true  owner  by  thus 
voluutorlly  holding  him  forth  as  the  owner 
is  estopped  from  denying  his  ownership  as 
against  those  who  take  from  him  In  good 
faith,  and  for  a  valuable  consideration.  Ap- 
pellants here  could  easily  have  protecteti 
themselves  against  any  improper  disposition 
of  the  stock  by  Miner  by  writing  upon  the 
certificates  the  terms  upon  which  he  held 
them. 

[3]  All  claims  of  appellants  based  upon 
the  fact  that  the  stock  was  In  fact  commu- 
nity property,  and  that  the  blank  assignment 
was  signed  by  the  wife  only,  appear  to  be 
fully  answered  by  the  provisions  of  section 
325,  Civil  Code.  Tbe  shares  stood  on  the 
books  of  the  Union  Oil  Company  In  the  name 
of  the  wife  alone.  That  section,  as  amended 
in  1905  (St  1905,  p.  397),  provides:  "Shares 
of  stock  in  corporations  standing  on  the 
books  of  the  corporation  in  tbe  name  of  a 
married  woman  may  be  transferred  by  her, 
her  agent  or  attorney,  without  the  signature 
of  her  husband,  and  in  the  same  manner  as 
If  such  married  woman  were  a  feme  sole." 
Prior  to  the  ameodmeut  of  1905  the  section 
provided  that  such  stock  as  was  "held  or 
owned"  by  a  married  woman  could  be  so 
transferred.  The  code  commissioner's  note 
to  the  section  states  that  the  amendment  is 
designed  to  make  It  clear  that  shares  of 
stock  standing  In  the  name  of  a  married  wo- 
man are  presumed  to  be  her  sejMirato  prop- 
erty, and  that  they  may  be  dealt  with  by  her 
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as  sudi,  in  the  absence  of  proof  and  notice  to 
the  contrary.  We  do  not  Bee  how,  in  the  face 
of  this  statute,  it  can  be  doubted  that  one 
taking  stock  standing  on  the  books  of  a  cor- 
poration in  the  name  of  a  woman,  married  or 
single,  has  the  right  to  assume,  in  the  ab- 
sence of  something  reasonably  sufficient  to 
create  a  suspicion  to  the  contrary,  that  she  Is 
the  sole  owner  thereof,  and  is  empowered  to 
transfer  the  same,  and  that,  under  such  dr- 
comstances,  he  Is  not  called  upon  to  make 
any  inquiry  In  i^ard  thereto.  No  case  has 
been  cited  by  appellants  that  would  support 
any  different  conclusion.  Mary  B.  Lelper's 
Appeal,  108  Pa.  3T7,  Is  clearly  distinguishable 
from  the  case  at  bar,  as  Is  demonstrated  in 
respondent's  brief.  The  statute  is  clear  and 
onamhiguous.  and  does  not  appear  to  admit 
of  any  other  construction.  It  is  proper  also 
to  note,  as  bearing  on  the  delivery  of  the  cer- 
tiflcates  to  Miner,  that  the  husband  himself 
secured  the  indorsement  of  the  wife,  and  per- 
sonalty delivered  the  certificates  indorsed  by 
her  to  Miner.  This  fact,  however,  has  no 
bearing  on  the  question  of  notice  to  defend- 
ant. 

[4]  It  may  be  conceded  that  defendant  knew 
that  monthly  dividends  were  being  declared 
by  tbe  Union  Oil  Company.  It  had  no  infor- 
mation that  any  of  the  dividends  declared 
were  being  paid  to  plalntlfrs  or  either  of 
them,  so  far  as  the  stock  pledged  by  it  to 
Miner  was  concerned.  Certainly  no  duty 
rested  upon  It,  In  so  far  as  plaintiffs  were 
concerned,  to  make  any  Inquiry  in  regard  to 
this  matter  In  the  absence  of  notice  of  cir- 
cumstances sufficient  to  create  a  suspicion 
that  such  payment  was  being  made.  We  do 
not  think  that  the  mere  fact  that  It  must  be 
held  to  have  known  that  the  stock  stood  on 
the  books  of  the  corporation  in  the  name  of 
Mrs.  Fowlea  created  such  a  duty.  The  cir- 
cumstances in  this  connection  are  such  that 
it  cannot  be  held  that  they  render  tbe  con- 
tusion of  the  trial  court  that  defendant  took 
in  good  faith  one  not  sufficiently  supported 
by  tbe  facts  shown.  A  reasonable  explana- 
tion of  the  failure  of  defendant  to  demand 
and  collect  the  dividends  would  be  that  it 
was  entirdy  content  with  the  security  afford- 
ed by  the  shares,  without  regard  to  the  divi- 
dends, and  for  that  reason  did  not  Interest 
Itself  in  tbe  matter  of  collecting  them. 

[i]  The  stipulation  of  facts  states  that 
Miner  was  a  customer  of  defendant ;  that  he 
was  a  broker,  and  daily  dealt  In  corporate 
stocks;  that  he  had  theretofore  often  bor- 
rowed money  from  defendant  and  hypothe- 
cated corporate  stocks  therefor ;  that  it  was 
a  usual  and  customary  thing  for  him  to  have 
certificates  of  stock  which  showed  on  the 
face  thereof  that  the  stock  bad  belonged  to 
some  other  person  than  himself,  and  which 
were  Indorsed  In  blank ;  and  that  it  was  the 
custom  of  the  said  bank  to  make  loans  to 
said  Miner,  and  to  many  other  customers, 
upon  stocks  so  held  and  Indorsed.  It  Is 
dalmed  that  the  mere  fact  that  defendant 


knew  that  Miner  was  a  stockbroker  was  suf- 
tlcient,  as  a  matter  of  law,  to  put  it  upon  in- 
quiry as  to  his  powers  with  relation  to  this 
stock,  when  the  same  was  offered  by  way  of 
pledge ;  the  Idea  being  that,  as  it  is  the  busi- 
ness of  such  a  broker  to  buy  and  sell  stocks 
for  others,  it  is  reasonable  to  assume  that 
stock  so  indorsed  in  his  hands  is  the  property 
of  others,  and  that,  while  It  may  fairly  be- 
assumed  that  he  has  the  power  to  sell  such 
stock.  It  may  not  be  assumed  that  be  has  the 
power  to  pledge  it  or  otherwise  treat  It  as  his 
own  property.  We  are  unable  to  see  any 
force  In  this  claim,  and  certainly  no  such  dis- 
tinction is  recognized  by  the  cases  brought  to 
our  attention,  with  the  possible  exception  of 
one  or  two  Maryland  cases,  which  are  in  con- 
flict with  the  authorities  generally.  The 
McNeil  Case  was,  as  we  have  seen,  one  in- 
volving an  unauthorized  pledge  by  the  bro- 
kers of  the  owner.  The  same  is  true  of  Shat- 
tuck  V.  American  Cement  Co.,  205  Pa.  197,  54 
Atl.  785,  97  Am.  St  Rep.  735,  cited  by  appel- 
lants, where  the  court  said,  in  relation  to  a 
certificate  of  stock  Indorsed  in  blank  by  the 
owner  to  his  brokers,  who  had,  without  au- 
thority, pledged  the  same,  that,  where  one  by 
his  own  act  arms  another  with  power  to  act 
for  him,  he  who  so  arms  the  wrongdoer  must 
suffer  for  the>  consequences  of  the  wrongdo- 
ing, and  that  there  was  nothing  to  put  the 
pledgee  on  inquiry.  The  stock  was  held  to  be 
subject  to  the  nnautborlzed  pledge.  See,  al- 
so. Woods'  Appeal,  92  Pa.  379,  37  Am.  Rep. 
694,  685.  In  Ryman  v.  Geriach,  153  Pa.  197. 
25  Atl.  1031,  26  Atl.  802,  It  was  simply  held 
by  a  majority  of  the  court  that  the  evtdence^ 
on  the  question  of  good  faith  should  havfr 
been  submitted  to  the  Jury. 

We  are  Qjitisfled  that  the  conclusion  of  the 
lower  court  to  tbe  effect  that  the  defendant 
took  the  stock  in  good  faith,  and  without  no- 
tice, cannot  be  beld  to  be  erroneous.  There 
was  no  actual  notice  to  it  of  circumstances 
sufficient  to  put  a  prudent  man  uiion  Inquiry 
as  to  Miller's  ownership  thereof. 

[>]  There  Is  no  force  in  the  claim  that  re- 
newals and  extensions  given  by  defendant  to- 
Miner.  and  the  redelivery  to  bim  of  certain 
securities  pledged,  vrlthout  the  knowledge  or 
consent  of  plaintlffB,  operated  to  release  the 
stock  from  the  pledge.  All  renewals  and  ex- 
tensions and  redeliveries  were  prior  to  any 
disclosure  to  defendant  of  the  tact  of  plain- 
tiff's  ownership.  Plaintiffs,  of  course,  were 
neither  guarantors  nor  sureties.  They  bad 
not  guaranteed  the  payment  of  Miner's  debt 
to  the  defendant,  nor  had  they  pledged  their 
stock  to  defendant  for  Miner's  debt.  Defend- 
ant had  no  knowledge  whatever  concerning 
them,  and  had  no  traosnotion  with  them.  So 
far  as  it  was  concerned.  Miner  was  pledging 
his  own  stock  for  his  own  debt  The  cases 
cited  by  counsel  upon  this  point  are  In  no- 
way applicable  to  the  case  at  bar. 

It  Is  urged  that  defendant  cannot  be  held, 
under  the  circumstances  of  this  case,  to  have- 
taken  the  stock  in  pledge  for  a  valuable  con- 
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slderaUon.  This  contention  is  based  on  tbe 
claim  that  the  stock  was  pledged  by  Miner  to 
secure  the  payment  of  a  pre-existing  Indebted- 
ness on  his  part  to  defendant  According  to 
the  answer,  the  pledge  was  made  on  June  10, 
1910,  to  secure  the  payment  of  a  note  given 
by  Miner  on  that  day  to  defendant  for  $14,- 
000  then  loaned  to  him,  and  interest.  The 
stipulated  facts  show  that  this  note  was  giv- 
en by  Miner  for  the  balance  then  due  by  him 
to  defendant  on  a  note  for  $32,000,  which  was 
then  past  due,  given  by  him  to  defendants 
prior  to  May  10,  1010,  which  latter  note  was 
glv&i  in  renewal  of  notes  theretofore  given 
l3y  him  to  defendant  tor  loans  of  money  ac- 
tually made,  and  on  which  he  paid  to  defend- 
ants on  Jnne  10. 1910,  $18,000,  and  the  Inter- 
est then  due.  Among  these  previous  loans  ae- 
tnally  made  was  one  of  $1,600,  made  on  Jan- 
nary  4,  1010,  for  tbe  repayment  of  which 
Miner  at  tliat  time  actually  pledged  20  of 
said  shares  as  collateral  secarity.  The  re- 
maining 10  shares  he  pledged  at  the  time  of 
giving  the  $32,000  note,  and  the  whole  30 
shares  thenceforth  remained  with  defendant 
as  collateral  security  for  the  indebtedness  of 
Miner,  as  evidenced,  flrst,  by  the  $32,000  note, 
and  subsequently  by  the  $14,000  note. 

[7]  Looking  only  to  the  transaction  of  June 
10,  1910,  and  regarding  the  «tock  as  then 
originally  pledged,  it  Is  clear  that,  under  our 
decisions,  the  defendant  was  a  pledgee  for 
value.  In  Stroud  v.  Thomas,  130  Cal.  274, 
276,  72  Pac  1008,  96  Am.  St  Rep.  Ill,  it  was 
said  that  the  contention  of  the  appellant  that 
a  pre-existing  debt  is  not  a  sufficient  consid- 
eration for  the  execution  of  a  note,  so  far  as 
the  sureties  thereon  are  concerned,  where  the 
obligation  for  the  pre-existing  debt  Is  cancel- 
ed upon  the  delivery  of  the  new  note,  did  not 
merit  discussion,  and  that  It  Is  well  settled 
that  such  a  consideration  Is  sufficient  as  a 
foundation  for  the  promise  of  the  sureties, 
as  well  as  that  of  the  principal.  In  Frey  v. 
CUfford,  44  Cal.  342,  a  mortgage  of  land 
taken  to  secure  an  antecedent  debt  was  lield 
to  be  one  taken  for  a  valuable  consideration; 
the  court  recognizing  that  there  was  a  great 
conflict  in  the  decisions  of  other  Jurisdictions, 
but  saying  that  the  matter  was  settled  In  this 
state  by  «LrUer  decisions  of  this  court 
Payne  v.  Bensley,  8  CaL  266,  68  Am.  Dec 
.318;  Robinson  v.  Smith,  14  Cal.  94,  08; 
Naglee  v.  layman,  14  Cal.  450.  It  was  held 
In  that  case  that  the  mortgagee  was  a  pur- 
chaser for  a  valuable  consideration  within 
the  meaning  of  that  clause  in  the  act  con- 
cerning conveyances,  which  provides  that 
every  conveyance  of  real  estate  that  shall  not 
have  been  recorded  shall  be  void  as  against 
any  subsequent  purchaser  In  good  faith,  and 
for  a  valuable  consideration,  which  convey- 
ance shall  have  been  first  duly  recorded.  In 
Davis  V.  Russell,  52  Cal.  611,  28  Am.  Rep. 
647,  a  warehouse  receipt  for  wheat  had  been 
pledged  to  a  bank  by  one  Barney,  to  whom 
it  bad  been  Intrusted  for  some  purpose  by  the 
owner,  as  security  for  Bam^'a  antecedent 


debt,  and  It  waa  decided  that  upon  the  aa- 
thorlty  of  the  earlier  decisions  'It  must  be 
held  that  the  pre-existing  debt  of  Barney  to 
the  bank  constituted  a  valuable  consideration 
within  the  meaning  of  section"  2091,  Civil 
Code ;  the  section  providing  that  one  who  al- 
lows another  to  assume  the  apparent  owners 
ship  of  property  for  the  purpose  of  making 
any  transfer  of  it  cannot  set  up  his  own  title 
to  defeat  a  pledge  of  the  property  "made  by 
the  other  to  a  pledgee  who  received  the  prop- 
erty In  good  faith,  in  the  ordinary  course  of 
business,  and  for  value"  In  Schlnter  v.  Har- 
vey, 65  Cal.  158,  3  Pac.  659,  It  was  held  that 
a  pre-existing  Indebtedness  was  a  valuable 
consideration  for  the  purctiaae  of  land,  suffi- 
cient to  make  the  purchaser  one  for  value. 
In  Hart  v.  Church,  126  Cal.  471,  480,  58  Pac. 
910,  913  (77  Am.  St  Rep.  196),  It  was  held: 
"It  is  well  settled  In  this  state  ttiat  the  ex- 
tinguishment or  security  of  a  pre-existing 
debt  constitutes  a  valuable  consideration  for 
the  sale  or  assignment  of  property."  In 
Foorman  v.  Wallace,  75  CaL  654, 17  Pac.  680, 
it  waa  said  that  It  had  often  been  held  thiat 
a  conveyance  In  consideration  of  the  can- 
cellation of  a  preexisting  Indebtedness  Is  a 
conveyance  for  a  valuable  consideration 
within  the  meaning  of  section  1214.  Civil 
Code,  a  section  heretofore  referred  to.  Hie 
law  as  thus  settled  Is  applicable,  at  least  in 
tbe  absence  of  a  showing  of  some  equity  In 
favor  of  plalntifTs,  other  than  tbe  mere  tact 
that  they  are  the  rightful  owners  of  the 
stock.  Whatever  may  be  the  rule  In  some 
other  jurisdictions,  prima  facie  at  least  de- 
fendant receiving  the  stock  as  security  for 
a  note  given  for  the  cancellation  of  an  old 
indebtedness,  was,  as  against  plaintiffs,  a 
pledgee  fOr  value.  The  stipulated  facts  show 
that  this  was  some  two  months  before  Miner 
absconded,  and  was  at  a  time  when  be  was 
apparently  solvent,  and  when.  In  fact  he 
paid  defendant  $18,000  and  Interest  on  ae* 
count  of  his  Indebtedness.  Defendant  rely- 
ing upon  bis  apparent  ownership  of  the  stock, 
In  good  faith  took  and  continued  to  hold  the 
same,  as  security  for  the  note,  which  be  then 
gave.  Miner  afterwards  became  insolvent 
and  absconded.  There  is  nothing  In  tbe  equi- 
ties of  the  case,  as  shown  by  the  facts,  to 
warrant  us  In  holding,  in  view  of  our  deci- 
sions, that  as  against  plalntifTs,  defendant 
was  not  a  pledgee  for  a  valuable  conslde ra- 
ti oil  We  recognize  fully  that  there  Is  a 
great  conflict  In  the  decisions  in  other  juris- 
dictions on  this  point  aud  that  there  Is  much 
to  be  said  In  support  of  a  contrary  doctrine ; 
but  we  regard  the  matter  as  definitely  settled 
In  this  state  by  a  long  line  of  decisions. 

The  fact  that  Miner  may  have  been  guilty 
of  a  crime  In  connection  with  these  certlfl- 
cates  Is  altogether  Immaterial,  under  the  dr- 
cumstances  of  this  case.  What  we  have  al- 
ready said  in  regard  to  the  rule  declared  in 
McNeil  V.  Tenth  Nat  Bank,  supra,  suffldently 
answers  the  claim  to  tbe  contrary. 

In  view  of  what  we  have  said,  no  other 
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poiDt  suggested  In  the  briefs  of  plainticrs  re- 
quires  notice. 

The  Jadgment  and  order  denylns  a  new 
trial  are  affirmed. 

Weconcnr:  SLOSS,  J.;  SHAW,  J;  LOB- 
lOAN,  J;  MBLVIN,  J. 


n67  Cal.  597) 

MELLEN  r.  TIMES-MIRROR  GO. 
(L.  A.  3196.) 

(Snpmn^e  Court  of  CaUfomia.   AprU  7»  1914.) 

1.  Libel  and  Slandkb  (|  18*)  —  Libelous 

WOBDB— "LiBBL. " 

An  article  uoder  the  headline  "filibostw- 
ing,"  and  Btating  that  a  schooner,  which  cleared 
oBtensibly  for  Honduras  with  a  cargo  supposed 
to  consiBt  of  BOppliea  for  a  minii%  company  of 
which  plaintiff  was  the  head,  was  carrying  arms 
and  ammunition  presumably  for  the  Mexican 
insnrrectoa,  and  that  plaintiff  and  others  said 
■he  was  bound  to  Honduras  and  carried  supplies 
for  the  mining  company,  but  that  no  macIunerT 
or  tools  commonly  used  in  mines  was  aboard, 
and  that  the  barrela  supposed  to  contain  oil 
were  believed  to  contain  ammnnition,  and  the 
cmI  was  believed  to  cover  cases  of  rifles,  was 
not  libelooa,  under  Gir.  Code.  $  45,  defining  a 
*'Iibel"  as  a  falae  and  unprivileged  publication 
exposing  any  person  to  hatred,  contempt,  ridi- 
CDle,  or  obloquy,  or  causing  him  to  be  shunned 
or  avoided,  or  having  a  tendency  to  injure  him 
in  his  occupation,  it  not  appearing  that  plain- 
tiff had  any  occapation  or  that  he  was  injured 
tlierein,  unless  it  chained  a  crime,  since  it  charg- 
ed at  most  an  attempt  to  secretly  carry  arms 
and  ammnnition  to  the  Mexican  Insurrectos, 
and  the  word  "filibustering,"  in  connection  with 
the  remainder  of  the  article,  conveyed  no  other 
meaning. 

[Ed.  Note.— -For  other  case*,  see  tAM  and 

Slander,  Cent  Dig.  il  1-9;  Dec  Dig.  1 18.* 

For  other  definitions,  see  Words  and  Phraaeit 
vol.   S.  pp.  4116-4125.] 

2.  Libel  and  Slandbb  (|  15*)— Iobxlous  Ab- 

nCLES— GHABOIHa  Gbihb. 

Prior  to  Uie  adoption  of  the  reselation  of 
Congress  aothoriiing  tlie  president  in  his  discre- 
tion to  prohibit  the  export  of  arms  and  mnni- 
tions  of  war  to  a  foreign  country  nnder  certain 
conditions,  the  transportation  of  arms  or  am- 
mnnition as  a  commercial  ventore  to  a  foreign 
country  at  peatw  with  this  government  for  use 
by  its  BDbjects,  who  were  In  a  state  of  insur- 
rection against  their  government,  was  not  a  vio- 
lation of  the  neutrality  laws  of  the  United 
States,  and  an  article  charging  such  transporta- 
tion was  not  libelous ;  Rev.  Ht.  V.  S.  1  5286 
(U.  S.  Comp.  St.  1901,  p.  3601),  prohibiting 
any  person  within  the  territory  or  jurisdiction 
of  the  United  States  from  b^inning  or  setting 
on  foot,  or  providing  or  preparing  the  means 
fOr,  any  miUtai?  expedition  or  enterprise  to  be 
carried  on  from  thence  against  another  friendly 
power,  having,  no  application. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander.  Cent  Dig.  S  1 ;  Dec  Dig.  |  15.*] 

8.  Libel  and  Slandeb  (|  19*)— Wobds  Ca- 

PABU  or  BSUfO  MlBUHDBBSTOOD. 

An  article  stating  that  a  scluwner,  which 
cleared  ostenalbl;^  for  Honduras  with  a  cargo 
supposed  to  consist  of  supplies  for  the  mining 
company  of  which  i^intfff  was  the  head,  was 
carrying  arms  and  ammunition,  presumably  for 
the  Mexican  insurrectos,  though  plaintiff  and 
others  said  It  was  bound  to  Bondoras  and  car- 
ried supplies,  conld  not  reasonably  be  understood 
as  imputing  that  plaintiff  was  guilty  of  any 


crime  by  reason  of  his  alleged  connectlun  with 
the  matter. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  98,  99;  Dec.  Dig.  g  19.*] 

4.  Libel  and  Slandeb  (J  86*)— Cohplaintt— 

Effect  or  Innuendo. 

Where  an  alleged  libelous  article  could  not 
reasonably  be  nnderstood  as  imputing  a  viola- 
tion of  the  neutrality  laws  of  the  United  Statesi, 
an  allegation  in  the  complaint  that  it  was  in 
fact  understood  as  so*  charging  did  not  render 
the  complaint  sufficient. 

[Ed.  Note.— For  ottier  cases,  see  Ubel  and 
Slander^  Cent.  Dig.  M  20^^;  De&  Dig.  1 
86.*] 

6.  LZBXZ.  AVD  SLAITDBB  123*)— QUKSTXONB 

OF  Law  OB  Fact. 

Whether  an  article  is  libelons  Is  to  be  de- 
termined by  the  court  In  the  light  of  such 
extrindc  facts  as  are  alleged,  dependent  on 
whether  it  is  fairly  susceptible  of  tne  defama- 
tory meaning  attributed  to  it 

[Ed.  Note.— For  other  cases,  see  Libel  and 
^nder.  Cent.  Dig.  8|  8B6-864;  Dec.  Dig.  1 

6.  Libel  and  Slahbeb  (i  123*)— Qubstxoiib 

OB  Law  OB  Fact. 

If  the  language  of  an  article  Is  capable  of 
two  meanings,  one  harmless  and  tbe  other  libel- 
ous, and  It  is  allied  that  it  was  used  and  un- 
derstood as  conveying  the  libelous  meaning,  a 
cause  of  action  is  stated,  and  it  is  for  the  jury 
to  determine  in  which  sense  tiie  language  was 
nsed  and  understood. 

[Ed.  Note^For  other  eases,  see  libd  and 
Slander.  Gent  Dig.  H  856-364;  Dee.  Dig.  t 
123.*1 

In  Bank.  Appeal  from  Superior  Oonrt; 
Los  Angeles  County ;  J.  F.  Wood.  Judge. 

Action  by  J.  C.  Mellen  against  the  Tlmea- 
Mlrror  Company.  From  the  Judgment  dla- 
mlsslng  the  complaint,  plalntUF  appeals.  Af- 
firmed. 

R,  B.  Drake,  of  Los  Angelea,  fw  appellant. 
HnnsRker  &  Brltt  and  W.  N:  Goodwin,  both 
ftf  Lob  Angeles,  for  respoodent. 

ANOELLOTTI,  J.  This  Is  an  action  for 
damages  for  an  alleged  Ubel  on  plaintiff  pub- 
lished in  "the  Los  Angeles  Times,"  a  daily 
morning  newspaper  published  by  defendant 
in  tbe  city  of  Los  Angeles,  and  circulated  In 
the  city  and  county  of  Los  Angeles  and  other 
counties  of  California,  and  also  in  other 
states  of  the  United  States  of  America.  The 
article  complained  of  Is  set  out  in  the  com- 
plaint, and  is  as  follows: 

"Fmbastering. 
"Soivect  Teasel  of  Taking  Arms. 
"Steam  Schmmer  Enreka  off  Ooast  of  Hezloo. 
"Boond  Ostensibly  tar  Honduran  Port,  Gov- 
ernment Suspects  Cargo  Consists  of  Mu- 
nitions of  War  for  tbe  Insurrecto  Forc- 
es—Augeleno's  Name  Mixed  in  Affair. 
"(By  Direct  Wire  to  the  Times.) 
"San  Francisco,  May  20. — (Ezdosire  Dis- 
patch.)  Carrying  arms  and  ammunition  pre- 
sumably for  the  Mexican  insurrectos,  the  lit- 
tle steam  schooner  Eureka  Is  trying  to  land 
her  cargo  somewhere  along  tbe  Mexican 
coast.   The  Eureka  cleared  from  this  port  a 
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week  ago,  ostenalbly  (or  Amapala,  Honduras, 
and  ber  cargo  was  supposed  to  consist  of  sup- 
plies for  a  mining  company  of  wtilch  3.  C. 
Mellen  of  Los  Angeles  Is  the  head. 

"However,  government  agents  la  this  city 
have  ascertained  that  the  Eureka's  cargo  con- 
sisted of  munitloos  of  war,  and  a  report  to 
this  effect  has  been  forwarded  to  the  state 
department.  , 

"The  government  agents,  however,  are  not 
absolutely  certain  that  the  arms  and  ammu- 
nition were  destined  for  the  Mexican  insur- 
rectos,  although  the  evidence  Indicates  that 
such  is  the  fact. 

"Mellen  and  others  said  the  Eureka  was 
bound  to  the  Honduran  port  and  that  she 
carried  supplies  for  a  mining  company.  How- 
ever, it  was  noticed  that  no  machinery  nor 
tools  commonly  used  In  mines  was  aboard, 
and  the  further  fact  that  crude  oil  Is  convey- 
ed in  Iron  tanks  and  not  in  barrels  added  fur- 
ther to  the  sn^lcion  that  attached  to  the 
vessel's  movements. 

"The  300  barrels  supposed  to  have  con- 
tained oil  are  believed  to  have  contained  am- 
munition, and  the  coal  is  believed  to  have 
coverad  cases  of  rifles." 

It  was  alleged  that  by  the  langu^e  used 
defendant  Intended  to  charge  and  to  be  un- 
derstood as. charging  that  plalntUT  was  en- 
gaged in  carrying  on  what  Is  commonly 
known  as  a  "filibustering  expedition,"  and 
was  a  criminal  by  violating  the  neutrality 
laws  of  the  United  States  in  carrying  arms 
and  anununitlon  to  and  for  the  subjects  of 
a  for^gn  country,  which  was  at  peace  with 
this  government,  but  which  subjects  were  in 
a  state  of  immrrectlon  against  their  own  goT- 
otuuent;  and  farther  that  the  artlde  was 
so  understood  by  the  readers  of  said  paper. 
It  was  further  allied  that  the  chai^  was 
false,  scandalous,  and  untnlvUeged,  that  it 
exposed  plaintifF  to  hatred,  contempt,  and 
ridicule,  and  that  by  reason  thereof  "plain- 
tifl  was  *  •  •  Injured  in  his  reputation 
and  good  name  as  a  dtizen,  and  said  pub- 
lication Inflicted  upon  him  grievous  mental 
suffering,  all  to  bis  damage  In  the  sum  of** 
900,000. 

An  answer  having  been  filed,  the  case  came 
on  for  trial,  whereupm  the  trial  court  sus- 
tained an  objection  to  further  proceedings 
upon  the  ground  that  plaintiff's  complaint 
did  not  state  facts  suffldent  to  constitute  a 
cause  of  action.  Plaintifl  refusing  to  amend, 
Judgment  of  dismissal  was  given.  We  have 
here  an  appeal  from  such  Judgment. 

The  only  question  presented  la  whether  or 
not  the  published  article  was  libelous  In 
character. 

[I]  Libel  is  defined  by  section  45,  Civil 
Code,  as  being  "a  fttlse  and  unprivileged  pub- 
lication by  writing,  printing,  picture,  efflgy,  or 
other  fixed  representation  to  the  eye,  which 
exposes  any  person  to  hatred,  contempt,  ridi- 
cule, or  obloquy,  or  wUch  causes  him  to  be 
shunned  or  avoided,  <x  which  has  a  tendencr 


(CaL 

to  Injure  him  la  his  occupation."  There  la 
no  allegation  or  pretense  that  the  article  has 
a  tendency  to  Injure  plaintiff  "In  his  occupa- 
tion." As  Is  suggested  by  counsel  for  de- 
fendant, there  Is  no  allegation  that  he  had 
any  "occupation,"  and  no  claim  for  damage 
on  that  account 

Consideration  of  the  alleged  libelous  arti- 
cle leads  us  to  the  conclusion  that,  unless  by 
fair  Inference  and  deduction  the  article  may 
be  taken  as  charging  plaintiff  with  the  com- 
mission of  some  act  denounced  as  a  crime  by 
the  United  States,  it  is  not  libeloxis  In  nature. 
It  Is  the  duty  of  all  good  citizens  of  the 
United  States  to  refrain  from  the  commis- 
sion of  any  act  denounced  as  a  crime  by  its 
laws,  and  a  statement  to  the  effect  that  one 
Is  willfully  engaged  In  any  such  forbidden  act 
la  calculated  to  expose  him  to  more  or  less 
obloquy,  depending,  of  course,  upon  the  na- 
ture of  the  crime.  A  false  cbarge  that  one 
has  committed  any  crime  may  therefore  be 
conceded  to  be  libelous.  The  particular  crime 
here  claimed  to  be  charged,  viz.,  a  violation 
of  the  neutrality  laws  of  the  United  States 
In  carrying  arms  and  ammunition  to  and  for 
the  subjects  of  a  foreign  country  In  a  state 
of  insurrection  against  tbelr  own  govern- 
ment, which  country  is  at  peace  with  this 
government,  does  not  necessarily  Involve  such 
elements  as  would  impute  to  a  person  deemed 
guilty  thereof  anything  infamous,  ridiculous, 
or  disgraceful,  or  in  the  nature  of  moral 
turpitude,  except  in  so  fttr  as  the  commission 
of  any  act  forbidden  by  law,  however  inno- 
cent and  tree  from  censure  It  m^t  other- 
wise be,  would  produce  such  a  result.  As 
was  substantially  said  in  Grashley  v.  Press 
Publishing  Co.,  179  N.  Y.  S4,  71  N.  E.  258,  1 
Ann.  Cas.  190,  to  charge  a  person  with  b^g 
in  sympathy  with  a  revolution  In  certain 
South  Amolcan  states,  or  abetting  It,  would 
not  seem  to  Impute  to  him  anything  ii^amons 
or  disgraceful.  This  would  appear  to  be  es- 
pecially tme  for  some  years  now  last  past  as 
to  a  revolution  in  Mexico,  where  political  up- 
ri^ngs  of  this  cbaracter  have  been  almost 
continuous,  and  where  the  'insurrectos"  of 
to-day  constitute  the  government  of  to-mor- 
row. There  is  absolutely  nothing  In  the 
published  article,  or  in  the  complaint,  to  Indi- 
cate that  the  revolt  then  in  progress  In  Mex- 
ico was  not  one  based  upon  good  or  suffi- 
cient cause,  and  animated  by  the  highest  and 
best  of  motives. 

Taking  the  whole  article  together,  it 
charges  plaintiff  at  most  with  being  concern- 
ed in  an  attempt  to  secretly  carry  by  sea 
from  San  Francisco  to  some  point  on  the 
Mexican  coast  a  cargo  of  arms  and  ammuni- 
tion for  delivery  to  the  "Mexican  insurrec- 
tos." The  word  "filibustering"  at  the  head  of 
the  article,  when  read  In  connection  with 
the  remainder  of  the  article,  cannot  be  read 
as  conveying  any  other  meaning.  No  facts 
are  alleged  upon  which  it  can  reasonably  be 
claimed  that  this  cbarge  imputed  to  plaintiff 
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anything  dishonorable  or  disreputable,  or 
anything  that  conld  expose  him  to  hatred, 
contempt,  ricUcule,  or  obloquy,  or  cause  him 
to  be  shunned  or  avoided  by  any  one,  or  that 
could  cause  him  any  Injury,  assuming  always 
that  no  crime  was  charged.  Of  course,  un- 
der the  circumstances,  there  Is  nothing  dis- 
creditable in  the  secrecy  alleged  to  have  been 
observed  as  to  the  nature  of  the  cargo. 

[2]  In  Tlew  of  the  decisions,  it  seems  clear 
that  the  acts  attributed  to  plaintiff  and  tiis 
associates  by  tbe  article  in  question  did  not 
constltnte  a  crime  under  any  law  of  the 
United  States.  It  Is  thoroughly  settled  that 
it  is  not  an  offense  against  the  neutrality 
laws  of  the  United  States  to  transport  arms, 
anmmnitlon,  and  munitions  of  war  from  this 
country  to  any  foreign  country,  whether  they 
are  to  be  there  used  in  war  or  not  Section 
5286,  U.  S.  Revised  Statutes  (U.  S.  Comp. 
St  1901,  p.  3601),  prohibits  simply  any  peiv 
son,  within  the  territory  or  Jurisdiction  of 
the  United  States,  beginning  or  setting  on 
foot,  or  providing  or  preparing  the  means 
for,  "any  military  expedition  or  enterprise  to 
be  carried  on  from  thence"  against  another 
friendly  power,  and  does  not  prohibit  the 
mere  engaging  in  transportation  of  arms  or 
ammunition  as  a  commercial  venture,  nor 
peaceable  aid  rendered  to  either  belligerent, 
BO  long  as  this  aid  arises  indirectly  only 
through  commercial  dealings.  An  expedition 
or  enterprise  designed  only  to  transport 
munitions  of  war  as  merchandise  for  a  for- 
eign belligerent,  though  for  use  of  an  army, 
is  not  within  the  Inhibition.  See  Wlborg  v. 
United  States,  168  U.  S.  632, 16  Sup.  Ct.  1127, 
1197.  41  L.  Ed.  289;  note  to  section  6286,  U. 
S.  Ber.  Stata.;  5  Fed.  Stat  Ann.  p.  374; 
United  States  v.  O'Brien  (C.  C.)  75  Fed.  900. 
See.  also,  2  Wharton's  Crim.  Law,  S  1903. 
The  resolntlon  of  Congress  authorizing  the 
President  to  prohibit,  in  bis  discretion,  the 
export  ot  arms  and  munitions  of  war  to  a 
foreign  country  under  certain  conditions  was 
not  adopted  nntU  after  the  publication  of 
this  article. 

[1, 4]  Not  only  do  the  matters  stated  in  the 
published  article  of  ftnd  concerning  lAaintlff 
fall  to  show  any  Tiolatttm  by  him  of  the 
neutraUty  laws  of  the  United  States,  but 
forthermore  we  are  of  the  opinion  that  the 
article  could  not  reasonably  be  understood 
as  Imputing  that  he  was  guilty  of  any  crime' 
by  reason  of  his  alleged  connection  with  the 
matter.  Certainly  it  was  not  expressly 
charged  that  he  bad  violated  any  law,  and 
we  do  not  see  that  such  a  violation  by  him 
Is  even  suggested  by  the  article  complained 
ot  Of  course  the  allegatiou  in  the  complaint 
that  tbe  article  was  in  fact  understood  by 
its  readers  as  charging  and  asserting  that 
plaintiff  was  a  criminal  by  violating  the 
nentralily  laws  of  the  United  States  in  carry- 
ing arms  and  ammunition,  etc.,  does  not 
assist  the  plalnUff.  unless  the  article  was  of 


such  a  nature  that,  in  view  of  the  extrinsic 
facts  allied  In  the  complaint,  such  a  conclu- 
sion was  fairly  dedudble  therefrom.  As 
said  in  respondent's  brief :  "If  the  words  be- 
fore the  Innuendo  do  not  sound  in  libel,  no 
meaning  produced  by  the  Innuendo  will  make 
them  libelous,  'for  it  is  not  tbe  nature  of  an 
innuendo  to  beget  an  action.'"  Grand  v, 
Dreyfus,  122  Cal.  62,  54  Pac  390. 

[9, 1]  It  cannot  be  disputed  that  It  is  for 
the  court  to  determine  whether.  In  the  light 
of  such  extrinsic  facts-  as  are  alleged  the 
writing  can  be  a  libel.  If,  in  the  light  of 
such  extrinsic  tacts,  the  article  is  not  fairly 
susceptible  of  the  defamatory  meaning  sought 
to  be  attributed  to  It,  tbe  complaint  falls  to 
state  a  cause  of  action.  Of  course,  if  the 
language  of  the  article  Is  capable  of  two 
meanings,  one  of  which  Is  harmless  and  the 
other  libelous,  and  it  Is  alleged  that  the 
same  was  used  and  understood  as  conveying 
the  latter  meaning,  a  cause  of  action  is 
stated,  and  it  Is  the  province  of  the  Jury  to 
determine  in  which  sense  the  language  was 
used  and  understood  by  the  readers  of  the 
article.  But  it  Is  for  the  Judge  to  determine 
whether  tbe  language,  used  is  capable  of  the 
defamatory  meaning  claimed  for.  It  by  the 
plaintiff.  See  Van  Vactor  y.  Walkup,  46 
CaL  124,  133. 

We  are  of  the  opinion  that  the  lower  court 
did  not  err  in  concluding  that  the  article  In 
question  was  not  libelous  in  character. 

The  Judgmoit  Is  affirmed. 

We  concur:  MBLVIN,  J.;  HENSHAW, 
3. ;   LOBIGAN.  J. 


(1«7  CbI.  Wl) 
WOOD  V.  MANDRILLA.    (Sac  2089.) 
(Supreme  Conrt  of  CaliCorDia.    April  8.  1914.) 

1.  DBEOS  (S  95*)— CoHSTBUCnOIT  —  MBA.NINO 
07  WOBOS. 

Words  in  a  deed  must  be  given  their  ordi- 
nary and  popular  meaning,  unless  they  are 
used  in  a  technical  sense,  or  the  context  shows 
that  they  are  used  in  a  different  sense, 

[Ed.  Note.— For  other  esses,  see  Deeds.  Cent 
Dig.  §§  238,  241-254;  Dec.  Dig.  S  95.»] 

2.  Deeds  <S  113*)— CoNSTBDonoN—MumNO 

or  WOBDB. 

The  word  "half,"  in  a  deed  conveying  a 
half  of  a  quarter  section  of  lend,  mast  be  given 
its  nataral  meaning,  is  the  absence  of  anything 
disclosing  a  contrary  meaning,  so  that  the  deed 
conveys  a  half  in  acreage. 

[Ed.  Note.—For  other  cases,  see  Deeds,  Gent. 
Dig.  §8  331-833 ;  Dec.  Dig.  {  113.*] 

3.  PuBUc  Lands  (8  24*)— Govebnmbnt  Sub- 
VBTS— Statutobt  Pbovisions. 

Rev.  St.  §8  2395-2397  <U.  S.  Oomp.  St. 
1901,  pp.  1471-1473),  requiring  the  surveyor 

general,  on  the  return  of  surveys  of  government 
ind,  to  make  out  and  transmit  a  description 
of  the  lands  surveyed,  and  make  a  plat  of  tbe 
townships  of  the  lands,  describing  the  subdivi- 
sions thereof  and  the  marking  ot  corners,  and 
declaring  that  the  boundaries  and  contents  of 
the  several  sections,  liaif  sections,  and  quarter 
sections  shall  be  ascertained  la  a  prescribed 
manner,  and  that,  in  case  of  a  division  of  a 
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duarter  section,  the  line  for  the  division  shall  be 
ran  north  and  soath  and  the  corners  and  con- 
. tents  of  half  quarter  aectiona  ihall  be  ascertain- 
ed in  the  manner  pretcribed  for  sections,  ball 
and  quarter  sections,  provide  a  method  of  ascer- 
taining the  line  for  the  division  of  a  quarter 
section  not  actually  run  in  the  field,  and  the 
■omyor  gener^  in  making  a  plat,  must  draw 
a  north  and  south  line  on  the  plat  dividing  a 
quarter  into  east  and  west  halves  from  a  point 
equally  distant  from  the  southeast  and  aouth- 
Test  corners  of  the  quarter. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Osnt  Dig.  SI  81,  82;  Dec  Dig.  |  24.*] 

4.  Deeds  (|  114«>-CoNBTBUCiioit— Pbopebtt 

OONVETED. 

The  division  of  a  quarter  section  contain- 
ing over  180  acres  according  to  the  rules  laid 
down  for  government  surveys  will,  where  all 
the  opposite  sides  are  parallel,  divide  the  quar- 
ter into  equal  parts ;  and  hence  a  deed  of  the 
east  balfi  no  acreage  being  mentioned,  will  can- 
Tey  the  east  half  in  quantity. 

[EM.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  H  81^-822.  826-3^7888;  Dec.  Dig.  { 
111.*] 

ff.  Deeds  (|  101*)— Conotbuction. 

The  mle  of  practical  construction  of  a  deed 
■ppUes  only  when  the  langnage  on  the  face 
thereof  Is  .doubtful,  uncertain,  or  ambiguous. 

[Ed.  Noter-For  other  wses,  see  Deeds,  Cent 
Dig.  I  288;  Dea  Dig.  i  101.*] 

D^)artq>ent2.  Appeal  from  Superior  Court, 
Tulare  County;  W.  H.  Gonley.  Judge. 

Action  tvy  P.  F.  Wood  against  C.  Mandril 
la.  From  a  judgment  tor  defendant,  plain- 
tliT  appeaU.  Affirmed. 

~ia"Ii.  Rosaell,  of  Tplare  City,  for  appellant 
Haiman  ft  Miller,  of  VlaaUa,  tfu  nqpondent 

LOBIOAN,  J.  This  la  an  action  In  eject- 
ment to  recover  a  atrip  of  10  acres  of  land, 
part  of  the  Bonttawest  quarter  of  wctlon  80, 
town^dp  20  Bouth,  range  24  east,  in  Tulare 
county.  This  quarter  section  was  orlglnitily 
fOTemment  land ;  the  fractlimal  quarter  seo- 
tlon  contabiins  ITaOS  acres,  as  retnmed  hy 
the  surv^or  vnisx  the  goyemment  surrey, 
but,  as  shown  by  the  evidence  In  the  case, 
In  fact,  ctmtalns  about  180  acres.  This  quar- 
ter section,  under  one  entry  and  as  one  tract, 
was  patented  In  1872  to  the  predecessor  In 
title  of  plalntifC  On  October  22, 1900,  plain- 
tiff, while  still  the  owner  of  the  whole  quar- 
ter section,  cmveyed  a  portion  of  It  to  de- 
fendant, the  deed  descrlbins  the  part  convey- 
ed as  "the  east  half  of  the  southwest  quarter 
of  section  80»  township  20  south,  range  24 
east  Mt.  Dlaldo  base  and  meridian.**  No 
acreage  was  mentioned  in  the  deed.  Defend- 
ant, claiming  that  the  deed  conv^ed  to  blm 
the  east  half  of  the  quarts  section  In  quan- 
tity or  acreage,  took  possession  of  about  00 
acrw  thereof.  Plaintiff,  dalmlnfe  on  the 
other  hand,  that  such  deed  did  ngt  convey 
the  east  half  In  quantity  of  tlie  quarter  sec- 
tion, but  only  80  acres  as  sndi  east  half, 
and  that  a  strip  of  land  of  about  10  acres 
running  north  and  south,  taken  possession  of 


by  defendant,  was  part  of  the  west  halt  and 
not  the  east  half,  of  the  section,  brought  this 
action  to  recover  possession  of  said  strip. 
The  court  found  that  the  defendant,  under 
his  deed  from  plaintiff,  acquired  titie  to  the 
east  half  of  the  quarter  section  In  acreage 
and  quantity,  which  Included  the  strip  in 
dispute,  and  accordingly  gave  judgment  in 
his  favor.  Plaintiff  appeals  from  this  judg- 
ment and  the  order  denying  bis  motion  for  a 
new  trial. 

[1,2]  The  principal  question  arising  on 
this  appeal  is  whether  the  deed  to  reepondoit 
included  the  strip  In  question.  As  the  qnar* 
ter  section  owned  by  appellant  contained  ap* 
proximately  180  acres,  the  deed  of  appellant 
to  respondent  of  the  east  half  of  It,  without 
mention  of  the  nunUier  of  acres  intended  to 
be  conveyed  thereby  (unless  there  is  some 
merit  in  the  claim  of  appellant  presently  to 
be  notice^,  transferred  to  respondent  one- 
half  in  quantity  and  haice  Included  the  strip 
in  controversy  as  a  part  thereof.  Words 
used  In  a  conveyance  are  to  be  given  th^ 
ordinary  and  popular  meaning,  unless  used 
in  a  technical  sense,  or  having  a  special 
meaning,  or  the  context  shows  that  they  are 
used  In  a  different  sense.  The  word  "half" 
has  a  plain,  common,  and  natural  meaning, 
and,  when  used  in  describing  lands.  Is  to  be 
understood  literally.  There  is  nothing  un- 
certain or  equivocal  In  the  term,  and.  If  used 
without  quaUflcatlon  In  the  deed  to  respond- . 
ent,  must  be  given  Its  literal  significance  as 
one  of  two  equal  parts  into  whlcb  anything 
may  be  divided,  and  to  have  conv^ed  to  him 
the  east  half  of  the  quarter  section  In  qnaiH 
tity  and  acreage  Jones  v.  Pashby.  62  Mich. 
614,  28  N.  W.  874;  Cogan  r.  Cook.  22  Minn. 
137. 

[I]  Appellant  does  not  question  but  wliat 
tbe  usual  construdion  of  the  word  "half" 
means  one-half  in  quantity,  but  In^ts  that, 
as  used  in  describing  a  tract  of  land  conveys 
ed  as  the  east  half  or  west  half  of  a  subdivl- 
ston  of  a  government  survey,  tbe  terms  "east 
half"  or  **west  half"  thereof  are  not  used 
witii  reference  to  quantity,  but  with  refers 
ence  to  a  line  fixed  by  governmental  survey  as 
dividing  such  snbdividon  Into  east  and  west 
halves;  that  tba  expression  In  the  deed  to 
respondent  "Mt,  Diablo  base  and  meridian** 
as  part  of  tbe  description  of  Qie  land  conv^- 
ed  operates,  as  appellant  states  it  to  "tie  tbe 
description  to  tbe  United  States  government 
survey,"  and  that  a  plat  of  snch  surv^  in* 
troduced  in  evidence  by  consent  of  both  par- 
ties  shows  tiiat  this  fractional  quarter  sec- 
tion was  BUbdlvl&d  by  a  government  survey 
into  east  and  ^rest  lutlves,  the  .east  half  con- 
taining 80  acres,  and  hence  excludes  the  Idea 
that  any  greater  quantity  was  intraded  to  be 
conveyed  by  the  deed.  The  effect  of  the  dee4* 
is  discussed  by  both  parties,  on  the  theory 
that  the  government  survey  of  the  township 


•For  other  cases  see  sune  topis  sad  seetlon  NUUBBUt  la  Dee.  Die  A  Am.  Dig.  Kar-Vo.  arnim  *  Be»*t  latesai 
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In  whlcb  this  fractloBal  quarter  section  lies 
la  Incoriwrated  as  a  part  of  the  description 
thereof;  the  position  taken  by  respondent 
being  that,  under  the  survey,  and  the  appli- 
cation thereto  of  the  acts  of  Congress,  the 
same  result  follows  as  would  follow  from 
glrlng  the  word  "half  Its  literal  meaning, 
and  that  the  deed  conveys  one-half  In  quan- 
tity, which  Includes  the  strip  In  controversy. 

In  Burv^lng  a  township,  where  fractional 
sections  occur,  these  are  thrown  on  the  west 
and  north  lines  of  the  township.  Such  frac- 
tional sections  occur  in  the  survey  of  this 
township.  The  plat  of  the  township  was,  as 
said,  introduced  in  evidence,  as  there  was  al- 
so testimony  respecting  the  lines  of  the  frac- 
tional qnarter  section  under  consideration, 
as  shown  by  Oie  field  notes  of  the  surrey 
thereof. 

Section  2395  of  the  Revised  Statutes,  of 
the  United  States  requited  th«  surreyor  gen- 
eral, npcm  the  return  to  him  of  the  surveys 
In  the  field  of  gorernment  land  by  the  dep- 
surrcgrozs,  to  "cause  therefrom  a  dOBcrlp- 
tlon  oC  the  whole  lands  surreyed  to  be  made 
oat  and  transmitted  to  the  officer  who  may 
niperlnteaid  the  sales.  He  shall  also  cause  a 
ftJr  i^t  to  be  made  of  the  townships  and 
fractifHial  parts  of  townships,  of  the  lands 
describing  the  subdlTlslons  thereof  and  the 
marking  of  all  the  comers,"  and  send  copies 
to  the  place  of  sale  and  to  the  Genual  Land 
Office. 

In  oMifonni^  with  this  reqnlranent,  the 
plat  IntToduced  In  eTtdenoe  was  pzepared. 
On  It  a  line  waa  drawn,  presomably  when 
the  plat  was  prepared  In  the  surveyor  gener- 
al's office,  running  north  and  south  through 
all  the  tier  of  fractional  quarter  sections  on 
the  west  side  of  the  township,  Including  the 
fractional  quarter  section  in  question.  To 
the  east  of  tills  line  so  drawn  and  in  eadi 
fractional  section  are  marked  the  figures 
"80,"  doubtiess  intended  to  mean  80  acres, 
and  to  the  west  of  said  line  figures  are  plac- 
ed r^resenting  whatever  the  remaining  acre- 
age is  of  each  fractional  section  as  the  total 
acreage  of  each  of  these  quarter  sections  was 
computed  by  the  surveyor  general;  the  fig- 
ures to  the  west  of  the  line  In  this  fractional 
quarter  section  b^g  "9&98."  It  is  by  rea- 
son of  this  line  on  the  plat  prolonged  through 
this  particular  fractional  quarter  that  appel- 
lant bases  his  claim  that,  by  government  sur- 
vey, the  east  halt  thereof  is  fixed  at  80  acres 
in  quantity,  and  hence  only  that  acreage  was 
conveyed  by  the  deed.  While  this  Is  a  rea- 
sonable argument  to  make  on  the  face  of  the 
plat,  there  is  to  be  taken  into  consideration 
the  fiict  that  it  is  not  the  plat  alone  that  gov- 
erns in  the  matter.  The  plat  is  only  a  record 
of  the  surveys,  and  must  be  made  In  con- 
formity thereto.  The  surveys  in  the  field  of 
government  land,  and  the  acts  of  Congress 
relative  to  them  and  to  which  the  plat  must 
conform,  oontrol  as  to  what  Taxtons  subdivi- 


sions of  the  township  have  been  crrated  by 
the  surveys,  or,  wnen  a  division  of  a  subdivi- 
sion thereof  has  not  been  actually  segregat- 
ed by  a  survey,  the  method  by  which  such  di- 
vision should  be  ascertained,  should  occasion 
arise  In  a  disposition  of  the  public  lands  to 
do  so.  We  have  already  referred  to  the  sec- 
tion of  the  Revised  Statutes  (2S95)  relative 
to  the  plat  to  be  made  by  the  surveyor  gen- 
eral from  the  surveys  returned-  The  sections 
of  the  same  statutes  immediately  following 
(2396  and  2307)  prescribe  the  method  of  sur- 
veying government  lands  and  the  method  of 
snbdividing  surveyed  dlvlsi<ms  thoreot  what 
It  may  become  necessary. 

Section  2396  declares:  ■ 

"The  boundaries  and  contents  of  the  sever- 
al aectiotu,  half  sections,  and  quarter  gee- 
tion9  of  the  public  lands  shall  be  ascertained 
in  conformity  with  the  following  principles: 

"First  All  the  comers  marked  In  the  sur-  ~ 
veys,  returned  by  the  snrr^or  general,  shall 
be  established  as  the  proper  comers  of  sec- 
tions, or  subdivisions  of  sections,  which  they 
were  Intended  to  designate;  and  the  cor- 
ners of  half  and  quarter  sections,  not  mark- 
ed on  the  surveys,  shall  be  placed  as  nearly 
as  possible  eqnlfflstant  bom  two  comers 
whtdi  stand  on  tite  same  line. 

"Second.  The  boundary  lines  actmUy  run 
and  mwkei  In  the  surveys  returned  by 
•the  surv^or  general,  shall  be  establl^ied  as 
the  proper  boundary  lines  of  tiie  section^  or 
subdlTlslons,  for  which  they  were  Int^ded, 
and  the  loigth  of  such  lines,  as  returned, 
shall  be  held  and  considered  as  the  true 
length  thereof.  And  the  boundary  lines 
which  have  not  been  ocfvally  run  and  mark- 
ed shall  be  ascertained,  by  mnning  stralfi^t 
lines  from  the  ettalUthed  comers  to  the  op- 
posite correspondent  comers;  but  In  those 
portions  ot  the  fractional  townships  where 
no  such  opposite  correspon^ng  comers  have 
been  or  can  be  fixed,  the  boundary  lines 
shall  be  ascertained  by  running  from  the  es- 
tablished comers'  dae  north  and  south  or 
east  and  west  lines  as  the  case  may  be,  to 
the  water  coarse,  Indian  boundary  line,  or 
other  external  boundary  of  such  fractional 
township. 

"Third.  Each  section  or  subdivision  of  sec- 
tion, the  contents  whereof  have  been  return- 
ed by  the  surveyor  general,  shall  be  held  and 
considered  as  contaiuing  the  exact  quantity 
expressed  In  such  return;  and  the  half  sec- 
tions and  quarter  sections,  the  contents 
whereof  shall  not  have  been  thus  returned, 
shall  t>e  held  and  considered  as  containing 
the  one-halt  or  the  one-fourth  part,  respec- 
tively, of  the  returned  contents  of  the  section 
of  which  they  make  part" 

Section  2897  provides  as-  follows:  "In 
every  case  of  the  divition  of  a  quarter  sec- 
tion the  line  for  the  division  thereof  shall 
run  north  and  south,  and  the  camerg 
and  contenta  of  half  quarter-  $eetion$  whldi 
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may  tbeieafter  be  sold,  shall  be  ascertained 
in  the  manner  and  on  the  principles  directed 
and  prescribed  by  the  section  preceding. 
•  * 

The  Italics  are  ours,  as  are  any  hereafter 
used. 

It  wUl  be  observed  that  section  2390,  quot- 
ed, prescribing  the  method  of  surveying  pub- 
lic lands,  does  not  provide  for  the  survey  of 
a  towndhip  into  smaller  subdivisions  than  a 
quarter  section,  and  in  tills  case,  while  it 
appears  that  the  quarter  section  under  con- 
sideration was  surveyed,  it  was  shown  by 
the  evidence  that,  in  foot,  there  never  was 
any  survey  by  the  government  dividing  or 
segregating  this  fractional  quarter  section  In- 
to any  lesser  subdivisions;  there  were  do 
monuments  establUdied  or  comers  set  or 
boundary  line  run  tiirough  the  quarter  by 
the  authority  of  the  government  creating  any 
lessor  subdivisions.  On  the  contrary,  the 
field  notes  of  the  survey  show  a  continuous 
unbrokoL  line  of  survey  along  the  south 
line  of  the  fractional  quarter,  from  the 
southeast  to  fba  southwest  comers  tb^eo^ 
and  the  absence  of  any  monument  or  corners 
established  thereon,  ^ere  being  then  no 
provision  in  the  law  respecting  the  mniting 
of  government  surv^s  requiring  tbe  sur- 
vey of  any  lesser  subdivision  than  a  quar- 
ter section,  and,  In  the  matter  of  the  survey 
of  fills  particular  quarter  section.  It  appear- 
ing that,  in  fact,  there  was  no  survey  of  a 
lesser  subdivision.  If  occasion  arose  calling 
for  a  division  of  it  Into  an  east  and  west 
half,  sectlinis  2386  and  2397,  referred  to, 
point  out  first  how  it  must  be  done,  when,  in 
the  first  section,  it  is  declared  that  "th^ 
comers  of  half  and  quarter  sections,  not 
marked  on  the  surveys,  shall  be  placed  a& 
nearly  as  possible  equidistant  from  two  cor- 
ners which  stand  on  the  same  line,"  and  the 
other  section,  which  provides  that:  "In 
every  case  of  the  ^>taion  of  a  quarter  sec- 
tlcm  the  line  for  the  division  thereof  shall 
run  north  and  south,  and  the  comer*  and  con- 
tent* of  half  quarter  sections  tohich  may 
thereafter  be  told,  shall  be  asoertatned  in  the 
manner  and  on  the  principiea  directed  and 
preterilfed  by  the  section  preceding."  Here 
the  statutes  quoted  directly  provide  the  meth- 
od of  ascertaining  a  line  as  to  the  division 
of  a  quarter  section  which  has  not  been  actu- 
ally run  in  the  field.  Here,  as  we  have  seen, 
there  was  no  return  In  the  survey  of  a  Une 
run  In  the  field  dividing  this  quarter  section 
into  halves,  no  comer  common  to  the  east 
and  west  halves  was  fixed  at  any  point  along 
the  boundary  Une  of  said  quarter,  and  the 
field  notes  show  that  a  continuous  unbroken 
line  from  the  southeast  to  the  southwest 
comers  of  the  section  was  ran.  Under  these 
conditions,  If  it  was  the  Intention  of  the  sur- 
veyor general,  in  makii^  this  plat  (a  matter 
to  be  presoitly  considered),  to  draw  a  line 
on  the  plat  dividing  this  quarter  section  into 
east  and  west  halves,  it  was  his  duty,  under 


the  provisions  of  the  statute,  to  have  run 
this  line  throngh  the  quarter  section  north 
and  south  from  a  point  on  the  boundary  liae 
equidistant  from  the  southeast  and  southwest 
comers  of  Uie  quarter  sectikm.  This,  as  the 
exterior  lines  of  the  survey  of  this  quarter 
section  were  parallel,  would  have  divided 
said  quarter  section  into  east  and  west  halves 
equal  In  quantity,  and  the  tract  of  land  con- 
veyed by  the  deed  of  plaintiff  as  the  east  half 
of  the  quarter  section,  ascertained  in  the 
manner  provided  for  by  Congress,  would  con- 
vey one-half  in  acreage  and  quantity,  as  the 
trial  court  found.  Jones  v.  Pashby,  supra; 
EdlDger  V.  Woodke,  127  Mich.  41,  80  N.  W. 
991. 

It  is  to  be  observed,  too,  that  ooca^n  for 
a  dlvisicm  of  a  quarter  section  Into  east  and 
west  halves  could  only  arise.  If  it  arose  at 
all,  after  tile  making  of  the  plat  and  the 
lands  opened  to  entry,  and  then  only  in  the 
event  that  there  were  two  or  more  oitries 
made  of  portions  of  the  quarter  section 
"which  may  therefore  be  sold."  As  to  this 
particular  quarter  section,  no  such  occasAfm 
arose,  because  the  entry  of  the  land  by  the 
predecessor  tn  title  of  plaintiff  In  the  land 
office  was  ct  the  whole  of  this  fractional 
quarter  sectton,  and  it  was  patented  to  him 
by  the  govemment  as  a  whole. 

It  is  to  be  further  noted  that  on  the- plat 
itself  the  "80"  acres,  as  marked  there  to  the 
east  of  the  line,  wee  not  described  or  d^gnat- 
ed  on  the  plat  as  tbe  east  half  of  the  quarter 
section,  nor  the  **08.88"  acres  on  the  west  as 
the  west  half  thereot  In  fact,  any  designa- 
tion of  the  "80^*  acres  as  the  "east  half*  of 
the  quarter  section  not  cmly  does  not  appear 
on  the  plat  or  In  the  sun-ey,  or  at  all,  until 
It  appeani  in  the  complaint  in  this  action  and 
ref^nce  made  to  It  as  such  in  the  course  of 
the  trial.  Nor  does  the  line  on  the  plat  neces- 
sarily imply  that  It  was  Int^ded  to  divide 
this  quarter  section  into  east  and  west  halves 
of  the  marked  acreage,  or  to  do  anything 
more  than  to  aid  the  offidals  In  the  land  office 
in  disposing  of  the  govemment  lands,' to  fii- 
clUtate  their  aitty  and  sale,  and  as  a  con- 
venience to  such  officials  and  to  entrymen. 
As  suggested  counsel  for  respondent,  by 
the  homestead  laws  under  which  a  settler 
acquires  title  by  reAieace  and  improvement 
to  tbe  land  embraced  in  his  entry,  if  it  ex- 
ceeds 160  acres,  the  entryman  vnts  required 
to  pay  for  the  excess,  and  the  making  on  this 
plat  of  these  80-acre  tracts  on  the  east  side 
of  a  line  drawn  north  and  south  through  all 
the  fracticmal  sections  on  the  west  of  the 
township  would  aid  in  reducing  the  number 
of  cases  in  which  such  excess  payments 
would  otherwise  have  to  be  made,  and  pos- 
sibly in  other  respects  might  aid  In  making 
other  entries.  These  considerations  may 
have  actuated  the  surveyor  general  in  placing 
the  line  on  this  plat  and  marking  the  acreage 
on  ^ther  side  of  It  This  presumption  it  is 
proper  to  indulge  In,  because  It  furnishes  the 
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only  teuionable  excuse  tor  Uie  presence  of 
tbe  line  apon  the  jAat  at  all.  Certainly  its 
pivsence  tbere  conld  not  legally  represent  a 
dlvlaion  of  a  fractional  section  Into  east  and 
west  halves,  and,  as  to  tbls  section,  make  tbe 
east  half  contain  "80"  acrm  and  tbe  west  balf 
"9&8S"  acres,  not  only  becanse  the  surveyor 
general  had  no  authority  whatever  to  do  this, 
but  because  any  attempt  on  his  part  to  do  so 
would  be  in  direct  violation  of  tbe  provisions 
of  the  acts  of  Congress  declaring  how,  when 
necessary,  tlie  dlv^ons  of  a  quarter  section 
Into  halves  must  be  made. 

[)]  Taking  It,  then,  that,  as  the  deed  desig- 
nated tbe  land  according  to  tbe  system  of 
snxT^B  of  govenunent  land,  it  was  the  In- 
tention <rf  the  parties  that  tbe  tract  should 
be  ascertained  In  the  same  manner  that  tbe 
east  half  of  a  Pactional  quarter  section 
shoold  be  ascertained  under  it,  we  And  that 
no  tract  of  land  known  or  designated  as  the 
east  half  of  this  quarter  section  was  ever  sur- 
veyed or  segregated  by  a  government  survey. 
The  government  surveyed  the  fractional 
qnarter  section,  and  then  provided  by  law 
how  sndi  ft  quarter  section  should  be  divided 
to  ascertain  tbe  east  and  west  halves  thereof ; 
that  this  dionld  be  done  by  a  line  run  north 
and  south  trom  a  point  equidistant  from  two 
comers  wbidi  stand  on  the  same  line. 

[4]  Tbe  division  of  this  quarter  section,  made 
under  this  rule  as  to  government  surveys, 
does,  as  all  tbe  lines  of  this  quarter  section 
are  parallel,  divide  the  quarter  into  halves 
equal  in  quantity  and  h^ce  tlie  deed  from 
plaintiff  to  defendant  of  the  east  half  of  the 
quarter  section  conveyed  to  him  the  east  balf 
in  qnantlty. 

[i]  It  is  further  amtmded  by  appellant 
that,  it  being  doubtful  from  the  language  in 
tile  description  in  tbe  deed  how  much  land 
was  intended  to  be  conveyed  by  it.  the  prac- 
tical construction  given  It  by  defendant  In 
takli^  possession  originally  of  only  80  acres 
and  holding  possession  to  such  extent  for 
some  seven  months  b^ore'  he  ousted  plaintiff 
from  the  10  acres  in  controversy  should  con- 
trol. This  rule  as  to  the  practical  construc- 
tion of  a  contract  applies,  however,  only 
when  the  language  on  the  face  of  tbe  contract 
la  doubtful,  uncertain,  or  ambiguous,  and 
there  is  nothing  of  that  kind  in  this  deed. 
Aside  from  this.  It  is  merely  an  assumption 
upon  the  part  of  counsel  for  appellant  that 
plalutia  only  went  into  possession  originally 
of  80  acres  under  this  deed.  There  is  nothing 
In  the  evidence  that  shows  this.  While  the 
deed  to  defendant  was  made  in  October,  1909, 
there  is  no  evidence  that  he  went  Into  posses- 
sion of  any  of  the  land  he  claimed  under  it 
prior  to  May  10,  1910,  when  he  ousted  plain- 
tiff from  the  strip  which  be  claimed  was  part 
of  It 

Tbe  judgment  and  order  appealed  trom  are 
affirmed. 

We  concur:   HBNSHAW,  J.;  UBLVIN,  J. 


(U7  Cat.  GM) 
CROSS  V.  MATO.    (Sac.  1991.) 
(Supreme  Court  of  California.   April  7,  1914.) 

1.  Appeal  ano  Ebbob  (S  S28*)— Consioeba- 
TiON  OF  Matteeb  Not  in  Rkcobd — Notice 
or  Motion  fob  New  Tbial. 

A  notice  of  motioo  for  a  new  trial  contain- 
ed In  the  tranacript,  and  not  contained  in  any 
bUl  of  exceptions  or  statement,  cannot  be  con- 
sidered on  appeal  in  determining  when  the  oo- 
tice  was  given. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  2374, 2884r^!388;  Dec.  Dig. 
§  528.*] 

2.  Appeal  ano  Ebbob  ({  602*)— Mattebs  to 
BE  Shown  bx  Recobo— Notice  op  Motion 
POB  New  Tbiai^ 

The  notice  of  intention  to  move  for  a  new 
trial  need  not  be  included  in  the  record  on  an 
appeal  from  an  order  denying  the  motion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  S|  2306-2309;  Dec.  Dig.  | 
602.*J 

8.  Appeal  and  Ebbob  <|  502*)— Mattebs  to 
BE  Shown  bt  Recobd--^]Ibounds  op  Motion 
FOB  New  Tbial. 

On  appeal  from  an  order  denying  a  new 

trial,  it  most  in  some  way  lie  made  to  appear 

in  the  record  what  tbe  grounds  for  the  motion 

were. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CenL  Dig.  {§  2306-2309;  Dec.  Dig.  I 
502.*] 

4.  Appeal  and  Ebbob  (8  933*)  —  Pbesump- 
TioNS— Notice  of  and  Gbounds  fob  Mo- 
tion FOE  New  Tbial. 

Where  on  appeal  from  an  order  deDjins 
a  new  trial,  there  ia  a  etatemeot  or  bill  of  ex- 
ceptions containing  specifications  of  insufficien- 
cy  of  the  evidence  and  assicmnents  of  errors, 
the  presnmption  is  that  notice  of  the  motion  was 
duly  given,  and  that  the  specifications  and  as- 
signments conform  to  those  in  the  notice,  and 
constitute  the  grounds  upon  which  the  motion 
was  made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ff  8425,  3420,  3772-^776; 
Dec.  big.  I  98STj 

5.  Appeal  and  Ebbob  (|  719*)  —  Beoobd — 
Specifications  of  Insufficiehct  of  Evi- 
dence. 

Where  there  Is  no  specification  of  insuffi- 
ciency of  the  evidence  to  support  a  finding,  the 
finding  must  be  taken  on  appeal  as  conclusively 
establishing  the  facts  stated  therein. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  2968-^82,  8ti»5;  Dec 
Dig.  I  719.*] 

6.  Appeal  and  Ebbob  (!  10H*>- Review— 
Conclusiveness  of  Findinos  upon  Con- 
FUCTiNO  Evidence. 

Findings  upon  conflicting  evidence  are  con- 
clusive upon  appeal. 

[Ed.  Note. — For  other  oases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3983-3989;  Dec.  Dig.  { 
1011.^] 

7.  Vendor  and  Purchaser  (5  123*)— Rescis- 
sion—Laches  -Knowledge  OF  Gbouni^ 
Sufficiency  ov  Evidence. 

Evidence  held  ;uiBcient  to  support  a  find- 
ing that  defendant  for  more  than  10  months 
after  he  had  acquired  full  knowledge  of  the 
facts  allej^ed  to  entitle  him  to  a  rescission  of  a 
contract  for  the  purchase  of  land  continued  act- 
ing in  pursuance  of  the  contract,  treated  the 
property  as  his  own,  and  derived  all  possible 
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benefiu  therefrom,  before  attemptinff  to  reBcind 
it. 

[Ed.  Note.— For  other  caws,  see  Vendor  and 
Purchaser,  Cent  Die.  U  221-227;  Dec  Dig. 
I  123.*] 

&  VBNDOB  and  PtmCHABBB  (S  114*)— RESCIS- 
SION BY  Pdbchabeb— Duty  to  Act  Pbompt- 

I.T. 

Under  Civ.  Code,  S  1691,  a  party  to  a  con- 
tract most  rescind  promptly  upon  dIscoTery  of 
the  facts  which  entitle  him  to  rescind,  and 
-where  the  purchaser  of  land,  for  more  than  10 
months  after  acquiring  full  knowledge  of  the 
facts,  continued  to  derive  all  possible  heneots 
from  the  contract  before  attempting  to  rescind, 
he  waived  the  right  so  to  do. 

[Ed.  Note.— For  other  coBes,  see  Vender  and 
Purchaser,  Cent  Dig.  H  202-201;  Dec.  Dig. 
I  114.*] 

9.  Appeal  and  Ebbob  (5  842*>— Findinqb— 

CONCLUSIVENBSS— WaIVEB  BT  FaILDBB  TO 

Bbscind  Pbomptlt. 

Whether  a  par^  entitled  to  rescind  has 
acted  promptly  so  as  to  avoid  a  waiver  of  the 
right  u  a  question  to  be  dedded  by  the  trial 
court 

[Bd.  Note^FoT  other  eaaea,  taee  Appeal  and 
Error,  Gent  Dig.  H  3816-^;  Dec.  Dig.  S 


10.  Vekdob  and  Puboh^bb  (I  104*)— Steict 
Fobeclobubb  of  Contract— Time— Discke- 

TION  OF  TbIAL  COURI^EXTENSION. 

In  an  action  to  forfeit  defendant's  interest 
under  a  contract  for  the  purchase  of  land  for 
failure  to  comply  with  its  terms,  whefe  the 
court  fixed  10  days  within  which  defendant 
might  comply  with  the  contract  or  be  foreclosed, 
the  time  given  was  not  unduly  short,  and  the 
court  did  not  abuse  its  discretion  in  refusing 
an  exteulon. 

[Ed.  Note.^For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  17&-182;  Dec.  Dig. 
i  104.*] 

11.  Vendob  and  Purchaseb  (8  98*)— POBE- 
olosubb  of  Contbact  —  Retubn  of  PtJB- 

0HA8B  HONBT. 

In  an  action  to  foreclose  the  purchaser's 
rights  under  a  contract  for  the  sale  of  land  for 
failure  to  comply  with  the  contract,  the  pur- 
chaser is  not  entitled  to  a  return  of  the  portion 
of  the  purchase  price  already  paid,  where  the 
contract  providea  that  all  sums  paid  should  be 
considered  as  payments  for  the  use  of  the  land 
in  case  of  failure  to  comply  with  the  contract 
[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  SI  163-166;  Dec.  Dig.  S 
98.*] 

12.  Vbndob  and  Pubohasbb  (t  104*)— Fore- 

CX08UBK  OF  PCBCHASBB'B  RiOHTS- JUDO- 

HENT  FOB  Monet  Due  on  Contbaot. 

Where  the  purchaser's  rights  under  a  con- 
tract for  the  purchase  of  land  were  adjudged 
forfeited  for  failure  to  make  the  payments  re- 
qaired  by  the  contract,  ft  was  erroneous  to  also 
enter  judgment  for  certain  paymeots  due  un- 
der the  contract,  aa  the  vendor  is  not  entitled 
to  both  a  forfeiture  and  an  enforcement  of  the 
contract 

[Ed.  Note.— For  other  casesu  see  Vendor  and 
Purchaser,  Cent  Dig.  H  17S-182;  Dec.  Dig.  | 
104.*1 

In  Bank.  Appeal  from  Superior  Court, 
Solano  County ;  A.  J.  Buckles,  Judge. 

Actioo  by  L.  B.  Cross  against  H.  B.  Meyo. 
From  a  Judgment  for  plaintiff,  and  an  order 
denying  a  new  trial,  defradant  appeals. 
Judgment  modified  and  afllnned,  and  order 
denying  a  new  trial  affirmed. 


REPORTER  (CaL 

Walter  H.  Bohlnson,  of  San  Frandsco,  and 
Frank  R.  Devlin,  for  appellant.  L.  0.  Har- 
rter,  of  Vallejo,  and  T.  T.  C.  Oregory,  of  San 
Francisco,  for  respondent 

PER  CURIAM.  After  further  conddera- 
tion  the  court  adopts  the  opinion  written  by 
Mr.  Justloe  ANOELLOTTI  when  the  case 
was  decided  in  Department  That  opinion  Is 
as  fonows: 

"We  have  in  this  case  an  appeal  from  what 
is  declared  by  defendant  to  be  the  final  Jn^- 
ment  In  an  action  brought  by  ^Intlff  to  ob- 
tain a  decree  declaring  and  adjudgii^  that 
defendant  bad  Called  to  perform  bis  part  of 
a  contract  for  tbe  purehase  by  him  from 
plaintiff  of  certain  real  i)roperty  of  plaintiff, 
fixing  a  time  within  which  he  should  so 
comply,  and  decreeing  that  If  be  did  not  so 
comp^  within  said  time  be  sbould  be  for- 
ever foreclosed  of  all  right  or  Interest  in 
the  property  or  to  a  conveyance  thereof.  We 
have  also  an  appeal  from  an  order  denying 
defendant's  motion  for  a  new  trial.  The 
written  dedslon  of  the  trial  judge,  findings 
of  fact,  and  conclusions  of  law  were  signed 
by  the  trial  judge  on  April  8,  1911,  and  filed 
April  10,  1911.  These  findings  of  fact  fully 
disposed  of  all  the  issues  made  by  the  plead- 
ings. By  the  conclusions  of  law  it  was  de- 
clared that  defendant  has  failed  to  perform 
his  part  of  tbe  contract ;  that  plaintiff  is  en- 
titled to  a  decree  adjudging  defendant  to  be 
in  default  in  the  sum  of  $1,000  for  interest 
unpaid,  $8,160  for  cattle  sold  without  the 
permission  or  consent  of  plaintiff  and  unac- 
counted for,  and  $2,923.68  for  taxes  unpaid, 
in  all  $12,083.08 ;  that  plaintiff  Is  entitled  to 
a  decree  directing  defendant  to  pay  to  him 
said  sum  of  $12,083.68  with  interest  from  cer- 
tain specified  dates,  within  ten  days  from 
the  signing,  serving  and  filing  'of  this  decree 
and  the  judgment  herein,'  or  that  failing  so 
to  pay  said  sums, .  he  shall  be  Immediately 
foreclosed  of  ail  his  rights  under  the  contract 
and  plaintlfC  shall,  upon  such  failure,  be  en- 
titled to  tbe  possession  of  tbe  land  described 
in  the  contract,  and  to  rec^ve  back  from  the 
Stockton  Savings  Bank  the  deed  placed  in 
escrow  tbOfeln;  tbat  defendant  is  not  en- 
titled to  a  resclsslmi  of  said  emtract,  nor  a 
reconveyance  from  plaintiff  of  all  or  any  of 
the  real  estate  conveyed  to  him  by  vlrtae  <tf 
tbe  agreement,  nor  Che  retnm  of  any  money 
paid  plaintiff  by  defendant  or  expended  1^ 
btm  on  tbe  property,  nor  any  sum  of  money, 
or  property  or  thing,  nor  to  any  reformation 
of  tbe  contract ;  that  defendant  Is  entitled  to 
nothing  under  his  cross-complaint,  and  tbat 
plaintiff  is  entitled  to  recover  bis  costs. 

"A  Ju^ment  In  exact  accord  with  these 
conclusions  of  law  was  signed  on  April  8, 
1911,  and  filed  on  April  10,  1911.  It  cannot 
be  questioned  that  it  fully  determined  all  the 
asserted  ri^ts  of  both  parttes.  There  was 
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absolntel;  nothlog  therdD  to  Indicate  that 
it  was  Interlocutory  in  nature,  or  tbat  some 
farther  Judgment  was  contemplated. 

"On  April  21,  1011,  what  is  styled  In  the 
transcript  a  'flna)  Judgment*  was  signed  and 
entered.  It  recited  that  the  findings  of  fact 
and  condnslons  of  law  and  the  Judgment 
and  decree  had  been  made  and  entered  herein 
on  the  8th  day  of  April,  1911,  and  that  the 
same  were  duly  served  on  the  attorneys  for 
the  defendant  and  on  the  defendant  on  the 
lOtb  day  of  April,  1911;  that  both  parties 
a-VpeaxeA  by  their  attorneys;  that  eridence 
was  Introduced,  and  tbat  it  appeared  that 
n^tber  the  whole  nor  any  part  of  the  prin< 
cipal  stun  of  912,083.68  mentioned  In  said 
complaint  and  findings  of  fact,  condnsions 
of  law,  and  Judgmmt,  nor  any  part  of  the 
Interest  thereon,  had  been  pald^  It  then  or- 
dered, adjudged,  and  decreed  that  the  de- 
fendant be  foreclosed  of  all  of  his  right,  title, 
and  Interest  In  the  contract  mentioned  in 
Bald  Jadgmoit  and  decree,  and,  farther,  that 
plaintiff  have  Ju^ment  for  said  sum  of  ¥12,- 
083.68  and  Interest  It  then  repeated  the 
adjudications  contained  in  the  former  Judg- 
ment. 

"The  only  notice  of  appeal  from  any  Judg- 
ment Is  one  served  and  filed  June  20,  1911, 
by  which  notice  was  given  ttiat  defendant 
appeals  'from  the  Judgment  therein  given, 
made  and  entered  tn  the  said  superior  court 
on  the  21st  day  of  April,  1911,  In  fftvor  of  the 
plaintiff  In  said  action,  and  i^^lnst  said  de- 
£mdant  and  from  the  whole  of  said  Judg- 
ment* The  undertaking  on  appeal  refers  to 
the  judgment  appealed  from  as  one  'made 
and  altered  *  *  *  the  2l8t  day  ot  April, 
1911.  foreclosing  contract  and  for  the  mm 
or  112,083.68. 

"Upon  these  facts  it  Is  claimed  tbat  the 
final  judgment  was  the  Judgment  of  April  8, 
1911,  that  the  so-called  Judgment  of  April  21. 
1911.  was  simply  an  order  made  after  final 
jndgment  and  that  while  such  order  was 
aMKalable  as  an  order  made  after  judgment 
an  appeal  therefrom  cannot  be  considered  as 
an  aroeal  from  the  judgment  in  the  action ; 
the  result  being  that  the  judgment  and  the 
proceedings  on  which  the  judgment  depends 
cannot  be  reviewed  on  such  appeal.  It  is 
farther  claimed  that  the  notice  of  appeal  by 
its  express  terms  limits  the  appeal  to  the 
Jni^mmt  or  order  of  April  2l8t  wltii  the 
result  that  there  Is  no  appeal  from  tbe  Judg- 
moit  of  April  8tb.  As  to  the  latter  claim  we 
are  satisfied  that  the  language  of  tbe  notice 
Is  snch  as  to  absolut^y  preclude  any  oth& 
condusion.  -  We  have  simply  an  appeal  from 
the  Juctemoit  or  order  <it  April  21iit  and  if 
tbat  la  not  the  judgment  In  the  action,  bat 
simply  an  order  made  after  Judgment,  we 
have  no  ai^ieal  from  the  Jndgm«it  There 
Is  some  force  in  tbe  claim  of  plaintiff  that 
the  Judgment  of  April  8th  finally  determined 
the  rights  of  tbe  parties  In  rdatlon  to  all 
the  matters  in  controversy,  and  Is  In  fact 
Ibe  final  Judgment  in  the  Ration.   We  deem 


it  annecessary,  however,  to  determine  this 
question,  as  It  seems  dear  to  us  that  the  rec- 
ord ia  such  that  all  of  defendant's  conten- 
tions of  any  importance  are  of  such  a  nature 
that  they  may  be  considered  on  bis  appeal 
from  the  order  denying  his  motion  for  a 
new  trial. 

[1-4]  "There  Is  no  force  In  the  claim  tbat 
they  may  not  be  so  considered.  That  there  was 
a  motion  for  a  new  trial  on  the  part  of  defend- 
ant entertained  and  determined  by  tbe  trial 
court  is  established  by  its  order  of  December 
21,  1911,  denying  such  a  motion.  The  sug- 
gestion that  the  notice  of  motion  was  prema- 
turely given  if  the  judgment  of  April  8,  1911. 
was  not  the  final  judgment  is  without  force, 
even  if  we  assume  purely  for  the  purposes 
of  this  decision  that  the  notice  may  not 
properly  be  given  prior  to  entry  of  judgment, 
in  view  of  the  fact  that  it  does  not  appear 
when  such  notice  was  given.  As  Is  suggest- 
ed by  plaintiff,  the  notice  of  motion  contained 
in  the  transcript  cannot  be  considered,  being 
no  part  of  the  Judgment  roll,  and  not  being 
contained  In  any  bill  of  exceptions  or  state- 
ment, and  there  is  no  other  evidence  as  to 
the  time  when  the  notice  was  given,  except 
such  as  is  afforded  by  the  presumption,  In  the 
absence  of  a  showing  to  the  contrary,  that 
notice  was  duly  given.  It  is  not  necessary 
that  the  notice  of  Intention  to  move  for  a 
new  trial  should  be  included  in  the  record  on 
appeaL  While  on  an  appeal  from  an  order 
denyiiu;  a  new  trial  It  is  necessary  that  it 
sbonld  in  some  way  be  made  to  appear  in  the 
record  what  the  grounds  of  the  motion  for  a 
new  trial  were  (Williams  v.  Hawley,  144  Cal. 
100,  T7  Pac.  762),  It  has  several  times  been 
BUtotanUally  held  that  where  there  is  a  state- 
m&it  on  motion  for  a  new  trial  or  a  bill  of  ex- 
ceptions, containing  spedflcations  of  Insuf- 
Sdency  of  evidence  and  assignments  of  errors 
of  law,  the  presumption  is.  in  the  absence  of 
tt  showing  to  the  contrary,  tbat  notice  was 
duly  given,  end  that  the  spedficaUons  and  as- 
signments in  the  statement  or  bill  of  excep- 
tions conform  to  those  in  the  notice,  and 
constitute  tbe  grounds  upon  which  the  court 
was  asked  to  grant  a  new  trial.  See  Sctmdd- 
er  V.  Market  St  By.  Co..  134  Cal.  482.  66  Fac. 
734;  Pico  v.  Cohn,  78  Cal.  884,  20  Pat  706; 
Itallroad  Co.  v.  Superior  Court  105  CaL  84. 
38  Pac.  627.  In  the  first  of  the  cases  dted, 
Leonard  v.  Shaw,  114  CaL  71,  46  Pac.  1012. 
and  Sprigg  v.  Barber,  122  CaL  674.  65  Pac. 
419,  which  are  relied  upon  by  plaintiff,  vrere 
shown  to  be  cases  where  there  was  no  state- 
ment or  bill  of  exceptions,  and  they  were  dis- 
tinguished on  that  ground.  We  see  no  rea- 
son for  tbe  suggestion  tbat  tbe  blU  of  ex- 
ceptions was  cdgned  by  tbe  trial  Judge  'with- 
out any  legal  sanction.'  That  tbe  bill  of  ex- 
ceptions was  in  fact  on  file  is  established  by 
tbe  stipulation  of  tbe  attorneys  for  plaintiff 
attached  to  the  transcript 

"Tbe  contract  between  tbe  parties  was  one 
for  tbe  purchase  and  sale  of  a  lai^  tract  of 
land,  described  tberdn  as  being  'all  laud  In 
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-Swamp  Land  survey  No.  5S9  in  Solano 
county,  and  all  land  In  Swamp  Land  survey 
No.  115  In  Napa  county,  which  lies  south  of 
the  center  Uoe  of  South  slough,  so-called; 
the  said  lands  containing  about  sixty-five 
hundred  acres,  more  or  less.*  The  contract 
was  executed  on  March  3,  1009,  the  day  It 
bore  date.  Cross  agreed  that  upon  the  pay- 
ment of  the  stipulated  purchase  price,  with 
Interest,  within  the  time  designated,  be 
would  transfer  thi^  property,  free  and  (dear 
of  liens  and  incumbrances,  to  Mayo,  together 
with  all  the  personal  property  thereon.  The 
stipulated  purchase  price  was  $350,000,  of 
which  ^,000  was  recited  to  be  paid  by  the 
transfer  by  Mayo  to  Cross  of  320  acres  of 
land  in  Sutter  county  and  a  lot  in  the  dty 
of  Oakland,  which  transfer  was  made  as 
agreed  upon.  Mayo  was  to  bare  until  March 
3^  1914,  within  which  to  pay  the  remaining 
fitOO,000,  with  interest  thereon  at  the  rate  of 
4  per  cent  per  annum  from  January  1,  1910, 
which  was  payable  semiannually  from  said 
Januai7  1,  1910.  Mayo  was  to  enter  Into 
possession  of  all  tiie  property,  real  and  per- 
sonal, at  once,  and  to  remain  in  possesion 
<lurinK  the  life  of  the  agreement.  Mayo 
^reed  to  pay  on  account  of  the  Interest  for 
1910,  $2,000  on  or  before  June  16,  1900,  and 
93,000  on  or  before  December  Ifi.  1909.  He 
further  agreed  to  pay  all  state,  county,  or 
other  taxes  levied  or  assessed  upon  said  lands 
during  the  life  of  the  agreement.  It  was 
fnrOier  agreed  that  upon  obtaining  the  wrlt- 
toi  consent  of  Cross,  Mayo  might  sell  any  of 
the  cattle  on  the  land,  or  the  increase  thereof, 
but  that  the  entire  proceeds  of  any  such  sale 
or  sales  shall  be  paid  to  Cross  immediately 
upon  the  same  being  made,  and  the  amount 
thereof  applied  upon  the  unpaid  purchase 
pricfr  Mayo  was  to  farm  the  lands  for  his 
own  benefit,  and  he  agreed  to  keep  the  lerees 
and  oflier  reclamation  works  thereon  in  a 
state  ot  efficiency,  and  repair  any  breaks 
therein.  Gross  was  to  place  a  deed  of  the 
property  In  escrow  witlk  the  Stockton  Sayings 
Bank,  to  be  delivered  upon  the  payment  by 
Mayo  ot  the  full  purchase  price,  it  was 
agreed  that  if  Mayo  failed  to  perform  ttie 
terms  of  the  agreement  on  his  part,  or  foiled 
to  make  the  payments  therein  provided  to  be 
made,  Gross  might  end  and  determine  the 
agreement  It  was  further  provided  that  In 
the  event  of  any  such  failure,  'any  and  all 
payments  made*  to  Cross  by  Mayo  'shall  be 
and  belong*  to  Gross  'as  compensation  tor  the 
use  ot  said  land*  by  Mi^o,  and  that  Mayo 
'shall  have  no  claim,  either  at  law  or  In 
equity*  against  Cross  'or  said  lands'  because 
of  any  of  audi  payments,  and  that  the  $50,000 
paid  by  the  conveyance  of  raid  land  in  Sutter 
county  and  in  the  dty  of  Oakland  'shall  be 
and  belong*  to  Cross,  and  that  Mayo  'shall 
hare  no  dalm  either  at  law  or  In  equity 
thereto.' 

"In  his  complaint  in  this  action,  filed  Au- 
gust 11,  1910,  plalntue  aUeged  the  failure  of 
defendant  to  perform  bis  contract  in  three 


particulars,  viz.:  Failure  to  pay  iuterest  doe 
July  1,  1010,  amounting  to  $1,000;  failure  to 
pay  state  and  county  taxes  amounting 
to  $2,023.68,  which  plaintiff  had  been 
obliged  to  pay  to  save  his  land  frcmi 
sale;  the  sale  without  the  consent  of 
plainttcr  of  the  cattle  on  said  property; 
and  the  failure  to  account  to  plaintiff  for  the 
proceeds  of  such  sales,  or  any  part  thereof. 
The  VHlue  of  such  cattle  was  alleged  in  the 
complaint  to  be  $5,690,  but  this  was  changed 
by  amendment  on  tbe  trial  to  $8,160.  It  was 
further  alleged  that  on  August  2, 1010,  plain- 
tut  had  made  a  written  demand  on  defendant 
that  he  comply  with  these  conditions  of  his 
contract  within  one  week,  but  that  defendant 
bad  failed  to  do  so. 

[6,  i]  "The  failure  to  pay  tbe  $1,000  inter- 
est due  July  1. 1910,  was  admitted.  The  trial 
court  found  tliat  defendant  had  failed  and 
neglected  to  perform  his  part  of  ^e  contract 
in  tbe  particulars  alleged  in  the  complaint, 
namely,  nonpayment  of  sncb  Interest,  nou- 
paymoit  ot  taxes  and  in  the  matter  of  tbe 
cattle.  There  is  no  attack  by  specification  ot 
Insuffidracy  of  evidence  upon  the  finding  in 
regard  to  the  taxes,  which  declares,  in  ac- 
cord with  the  allegations  of  tbe  complaint 
that  defendant  failed  to  pay  state  and  county 
taxes  levied  and  assessed*  Upon  tbe  lands,' 
ai^  that  plaintiff  was  compelled  to  pay  tbe 
same,  to  the  amount  of  $2,923.68,  In  order  to 
save  bis  lands  from  sale.  This  finding,  in  the 
abseaice  of  any  mxSi  attack,  must  be  token 
b^  as  conduslvdy  establishing  the  tacts 
stated  therein.  In  so  tar  as  tbe  cattle  are 
concerned.  It  cannot  be  held  that  any  ot  tbe 
findings  are  without  sufficient  support  in  tiie 
eridenofr  Admittedly  defendant  sold  ButSi 
cattle.  It  Is  undisputed  that  plaintiff  never 
gave  defendant  any  omsent  In  writing  to  do 
so.  Whether  or  not  omsent  was  orally  given 
was  a  question  upon  whlcb  the  evidence  was 
conflicting,  and  tbe  c(mcluai<m  of  tbe  trial 
court  Is  conduslve  upon  us.  This  is  also 
true  as  to  tbe  question  whether  defendant 
accounted  to  or  paid  to  plaintiff  any  part  of 
the  proceeds  of  said  sates,  and  also  as  to  tiw 
value  ot  tbe  cattle.  The  testimony  ot  plain- 
tiff furnishes  sufficient  1^1  support  tor  the 
finding  as  to  sudi  value. 

[7]  "Tbe  real  contention  ot  tbe  defendant  is 
based  on  an  aUeged  defect  in  the  title  ot 
plaintiff  to  a  quantity  of  land,  claimed  by 
defendant  to  be  800  acres  and  by  plaintiff  to 
be  only  190  acres,  tbe  evidence  amvearing  to 
us  to  be  in  accord  with  plaintiff's  claim  in 
tills  respect,  Immediately  adjoining  Swamp 
Land  survey  No.  568  on  tbe  south.  (Swamp 
Land  survey  No.  116,  the  oth^  land  referred 
to  in  tbe  contract,  is  In  Napa  county,  and 
there  is  no  dispute  about  tbe  same.)  None 
ot  tills  land  was  In  ftad:  induded  in  Swamp 
land  survey  No.  669,  but  all  of  it  was  a  part 
ot  Tide  Land  survey  No.  34,  which,  as  sur- 
veyed, lay  between  Mare  Island  and  said 
Swan^  Land  survey  No.  569.  Tide  Land 
survey  No.  84  contained  164.65  acres.  Title 
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to  said  rairey  34  Is  daimed  by  one  Sawyer, 
who  la  lltlgatlDK  the  question  ot  ownersblp 
thereof  with  the  United  States  goTemment, 
which  cflalma  the  land  as  belns  a  part  of 
Mare  Island.  PlalntUTs  levee  Intrudes  upon 
said  survey  84,  and  admittedly  Incloses  with 
his  Swamp*  Land  survey  659,  100  urea  of 
the  original  survey  84  and  00  acres  of  accre- 
tlcms.    Plaintiff  never  dalmed  any  title  to 
any  part  of  survey  34.   His  levee  was  built 
upon  a  line  agreed  upon  in  tbe  year  1806  by 
him  and  the  United  States  authorities  as 
being  the  line  betwe^  bis  propwty  and  tbat 
ot  t3ie  United  States.  Tbe  claim  oT  defend- 
ant is  that  at  the  cune  of  the  execution  of 
tbe  agreement  plaintiff  represented  to  blm 
that  all  of  tbe  land  embraced  wltbln  his  levee 
was  within  the  lines  of  Swamp  Land  survey 
569,  and,  consequently,  was  covered  by  the 
agreement  for  sale.   The  acreage  in  foct  in- 
truded in  survey  569  and  covered  by  the 
agreement,  apparently  measured  fully  up  to 
the  acreage  specified  in  the  agreement,  viz., 
6.&00  acres.  Defendant's  complaint  is  simply 
that  the  agreement  does  not  in  fact  Include 
the  particular  land  within  the  levee  tbat  Is 
witliin  the  line  o£  Tide  Land  survey  34.  Up- 
on the  theory  tbat  this  condition  Is  the  re- 
sult of  false  representations  on  tbe  part  of 
plaintiff,  defendant,  more  than  two  months 
after  the  commencement  of  this  action,  at- 
tempted to  rescind  tbe  contract,  and  by  cross- 
complaint  set  up  his  allied  cause  of  action 
In  that  behalf.   The  findings  were  In  favor 
ot  plaintiff  upon  all  the  Issues  made  by  the 
croBs-complaint  in  this  behalf  and  the  an- 
swer thereto.    It  may  well  be  questioned 
whether  there  is  sufficient  evidence  to  sustain 
some  of  these  flndlDgs.    It  is  doubtful,  for 
instance,  whether  there  Is  any  real  conflict 
on  tbe  proposition  that  plaintiff  did  represent 
that  his  levee  was  upon  his  own  line,  and  in- 
cluded only  land  covered  by  the  agreement. 
The  map  which,  "according  to  his  own  testi- 
mony, he  gave  to  defendant  at  tbe  time, 
would  ap[>ear  to  be  almost  conclusive  on  this 
question.    Apparently  plaintiff  believed  the 
facts  to  be  entirely  in  accord  with  such  rep- 
resentations. There  Is  also  perhaps  some  in- 
consistency in  some  of  the  findings  on  this 
particular  branch  of  the  case,  as  Is  claimed 
by  learned  counsel  for  defendant.  But  these 
things  do  not  Impair  the  effect  of  a  finding, 
which  reads  as  follows:  'Defendant  has  been 
In  possession  and  control  of  said  lands  de- 
scribed In  the  cross-complaint  since  March 
3,  1009,  and  has  had  every  opportunity  of 
ascertaining  the  truth  or  falsity  of  any  state- 
ments or  representations  alleged  to  hare  been 
made  by  defendant  previous  to  the  execution 
of  tbe  said  contract.  Before  January  1,  1910, 
defendant  was  in  full  knowledge  of  the  whole 
truth  or  falsity  of  all  tbe  matters  and  facts 
alleged  in  bis  cross-complaint  to  have  been 
misrepresented  to  him,  and  has  continued 
BcOog  in  pursuance  of  said  contract,  and 
%aa  treated  the  property  acquired  under  it 


as  his  own,  and  baa  derived  all  possible  bene* 
fits  from  said  transaction.  Defendant  has 
delayed  any  right  of  rescission  that  might 
exist  to  the  material  prejudice  of  plaintiff.' 

[8]  "We  have  carefully  considered  tbe  evi- 
dence, and  are  satisfied  that  it  must  be  held 
tbat  it  furnishes  substantial  support  for  this 
finding  It  appears  clear  enough  therefrom 
tbat  very  shortly  after  tbe  execution  of  tbe 
agreement  defendant  knew  fully  aa  mucb 
about  tbe  :tactB  in  this  regard  as  did  plaintiff. 
There  was  evidence  showing  that  as  early 
as  April.  1009,  defendant,  who  was  an  attor- 
ney, commenced  making  Investigations  as  to 
the  litigation  of  Sawyer  with  the  govem- 
meat,  involving  the  land  lying  immediately 
north  of  Mare  Island,  obtaining  from  the 
United  States  district  attorney's  office  copies 
of  the  papers  in  tbat  litigation.  There  was 
ample  evidence  to  sustain  a  conclusion  that 
before  January  1,  1910,  he  bad  full  knowl- 
edge tbat  Tide  Land  survey  34,  as  surveyed 
by  Mr.  Eager,  county  surveyor  of  Solano 
county,  for  Mr.  Sawyer,  included  lands  lying 
within  the  Cross  levee.  According  to  the 
testimony  of  Cross,  which  must  be  here  taken 
as  true,  it  was  not  until  the  middle>of  July, 
1910,  that  be  ever  said  anything  to  Cross 
about  it.  In  the  meantime  he  bad  continued 
In  possession  under  bis  contract,  farming 
the  property  and  using  it  for  his  own  pur- 
poses and  to  bis  own  profit,  treating  the  con- 
tract in  all  respects  as  though  It  was  a  sub- 
sisting and  binding  engagement,  without  in 
any  way  intimating  any  desire  to  rescind  tbe 
contract  on  account  thereof.  It  was  not  un- 
til August  9.  1910,  after  he  had  been  notified 
by  Cross  to  at  once  pay  certain  amounts  due 
under  the  contract,  tbat  he  made  any  claim 
in  regard  thereto.  His  letter  of  tbat  date  did 
not  Indicate  any  desire  to  rescind  the  con- 
tract He  substantially  made  the  claim  that 
400  acres  of  tbe  land  called  for  by  the  coo- 
tract  were  not  owned  by  plaintiff,  and  stated 
that  be  was  ready  to  comply  with  the  con- 
tract In  every  respect,  whenever  It  should 
appear  that  plaintiff  was  in  a  position  to 
convey  the  same.  As  we  have  shown,  none  of 
the  land  actually  described  in  the  contract 
was  included  In  tide  Land  survey  34.  And. 
aa  already  noted,  It  was  not  until  October 
18,  1010,  more  than  two  months  after  the 
commencement  of  this,  action,  that  he  at- 
tempted to  rescind  tbe  contract,  giving  notice 
of  rescission  on  that  day.  It  was  in  tills  no- 
tice that  the  claim  was  for  the  first  time 
made  tbat  plaintiff  had  been  guilty  of  the 
alleged  false  representation  tbat  all  tbe  land 
included  within  his  levee  was  embraced  In 
the  description  contained  in  the  contract. 
Tbe  question  at  all  times  was  simply  one  as 
to  tbe  true  location  of  tbe  southerly  line  of 
Swamp  Land  survey  No.  569,  in  the  viclnltj' 
of  Mare  Island.  Manifestly  plaintiff  was 
entirely  honest  in  his  view  that  tbe  line  at- 
temjpted  to  be  fixed  many  years  before  by 
agreement  between  himself  and  the  govern- 
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ment  officials  at  Uare  lalaitd  was  to  be  taken 
as  the  tnie  line.  Assuming  defendant  to 
have  sabstantlally  known  all  the  material 
facts  In  regard  to  this  matter,  as  we  must 
assume  in  view  of  the  flndlDg,  we  do  not  see 
how  the  trial  conrfs  conclusion  that  he  had 
by  his  delay  waived  his  right  to  rescind  may 
properly  be  held  to  have  been  erroneous. 
It  is  unnecessary  to  cite  authorities  In  sup- 
S>ort  of  the  well-settled  pro[>osltlon  that  a 
prompt  (Usaffirmance  of  a  contract  by  one 
entitled  to  rescind,  upon  discovery  of  the 
facts  entitling  him  to  rescind,  is  essential, 
and  that  if  he  falls  to  rescind  promptly,  and, 
to  the  contrary,  continues  to  treat  the  con- 
tract as  binding,  he  will  be  held  to  have 
waived  his  right  to  rescind  and  to  have  elect- 
ed to  affirm  the  contract.  As  It  is  stated  In 
our  CivU  Code,  'he  must  rescind  promptly, 
i}pon  discovering  the  facts  wtilch  entitle  him 
to  rescind.'  Section  1691.  As  was  said  In 
Byans  v.  r>uke,  140  Cal.  22,  26,  73  Pae.  732, 
733 :  'It  Is  of  the  essence  of  the  right  to  re- 
scission that  prompt  notice  shall  be  given  of 
the  demand,  and  that  the  action  shall  be 
timely  brought  Upon  obtaining  knowledge 
of  the  facts  entitling  him  to  rescind,  plaintiff 
should  commence  the  proceedings  for  relief 
as  soon  as  reasonably  itossible.  "Acquies- 
cence consisting  of  unnecessary  delay  after 
such  knowledge  will  defeat  the  equitable  re- 
lief." 2  Pomeroy's  Equity  Jurisprudence,  S 
817.  "He  Is  not  allowed  to  go  on  and  derive 
all  possible  benefits  from  the  transaction  and 
then  claim  to  t>e  relieved  from  his  own  obli- 
gations by .  rescission  or  refusal  to  perform 
on  his  own  part.  If,  after  discovering  the 
untruth  of  the  representations,  he  conducts 
himself  in  reference  to  the  transaction  as 
though  It  were  still  subsisting  and  binding, 
be  thereby  waives  all  benefit  of  and  relief 
from  the  misrepresentations."  2  Pomeroy's 
Equity  Jurisprudence,  |  897.  It  would  seem 
to  be  unnecessary  to  multiply  citations  upon 
this  principle  of  law  so  fundamental  and  so 
well  settled.' 

[I]  "Whether  the  party  entitled  to  rescind 
has  acted  promptly  is  a  question  to  be  de- 
cided by  the  trial  court  upon  the  focts  of  the 
particular  case.  The  evidence  in  this  case 
was  of  such  a  nature  as  to  support  a  con- 
closlon  that  the  defendant,  with  full  knowl- 
edge of  the  tacts,  was  not  ready  to  end  the 
contract,  and  that,  continuing  to  treat  the 
same  for  his  own  purpose  as  valid  and  bind- 
ing, be  failed  to  make  known  any  desire  to 
terminate  the  contract  for  sach  a  length  of 
time  and  under  such  drcumstances  as  to 
preclude  the  exercise  by  bim  of  any  rlgbt  of 
resdsaion.  See,  also,  Komblum  t.  Arthurs  et 
aL,  IM  Cal.  246,  97  Pac.  420;  Blarten  t. 
Burns  W.  Co.,  90  Gal.  S57, 88  Pac.  U07 ;  Bail- 
ey T.  Fox,  78  Cal.  396»  20  Pac.  868. 

*^e  defendant  also  attempted  In  bis  cross- 
complaint  to  set  up  a  cause  of  action  for 
reformation  of  the  contract,  by  amending 
the  description  thereof  to  expressly  Include  so 


nnicb  of  Tide  Land  survey  No.  S4  as  was 
within  the  Cross  levee.  He  asked  that  in 
case  a  rescission  could  not  be  had.  the  agree- 
ment be  so  reformed.  Tbe  trial  court  dedded 
against  him  upon  the  Issues  made  in  this  re- 
gard. The  claim  made  by  defendant  in  this 
regard  Is,  of  course,  a  matter  in  no  way  con- 
nected with  bis  attempted  resdssion,  nor  is 
it  material  In  determining  whether  be  has 
forfdted  all  rights  under  bis  contract  It  Is 
important  <nily  in  tbe  event  that  the  agree* 
ment  is  to  be  still  deemed  a  binding  and  sub- 
sisting contract  As  we  are  satlsfled  that  we 
cannot  properly  disturb  tbe  action  of  tbe 
trial  court  In  adjudging  a  foreclosnre  of  all 
of  defendant's  rights  under  the  contract,  tt 
is  unnecessary  to  ctmslder  the  attacks  made 
upon  the  condnslons  of  that  court  on  tliis 
branch  of  tbe  case.  It  would  In  no  way  avail 
defendant  were  we  to  condnde  that  sodi 
conclusions  were  erroneous. 

[II]  "The  trial  court  followed  tbe  practice 
sugg«rted  In  Keller  v.  Lewis.  63  OaL  113, -and 
followed  la  Komblum  v.  Arthurs,  OaL 
246,  07  Pac.  420,  and  many  other  cases,  of 
flzing  a  time  within  whidi  defendant  should 
pay  tbe  amounts  due  upon  said  ctmtract,  or 
be  foreclosed  of  all  bis  rights  under  the  con- 
tract As  was  said  In  tbe  case  last  dted, 
•this  was  in  consonance  with  equity.*  We 
cannot  say  that  the  time  fixed,  10  days,  was, 
under  all  the  drcumstances,  'an  unjustly 
short  limit  of  time.*  We  are  further  satis- 
fied that  it  cannot  be  held  that  the  trial  court 
was  guilty  of  any  abnse  of  discretion  in  sub- 
sequently refusing  to  grant  an  extension  of 
tim^  even  if  we  assume  that  it  had  the  pow- 
er thus  to  change  the  provision  as  to  time 
contained  in  tbe  Judgment  of  April  8tb. 

[11]  "While  the  point  Is  not  available  on 
the  aroeal  from  tbe  order  denying  a '  new 
trial,  there  Is  no  fOrce  In  defendant's  claim 
that  he  is,  in  any  event,  entitied  to  a  return 
of  the  payments  already  made  by  blm  under 
thQ  contract  Tbe  authorities  relied  on  by 
him  state  the  rule  In  cases  where  there  is  a 
resdsdon,  or  abandonment  by  consent 
There  was  no  resdssion  or  abairdonment  by 
consent  in  tbls  case,  defendant's  claim  fbr  a 
rescission  being  denied  by  the  Judgm«it 
Plaintiff  has  not  attempted  to  rescind,  but 
has  always  insisted  on  the  contract  and  is 
standing  on  its  terms.  His  right  to  retain 
the  purchase  price  already  paid,  Including 
the  property  deeded  to  him  in  part  payment 
thereof.  Is  fully  sustained  by  many  decisions 
in  this  state.  See  Glock  v.  Howard,  etc.,  Co.. 
123  OaL  1,  5S  Pac  713,  43  L.  B.  A.  199.  60 
Am.  St  B^.  17;  Odd  Fellowi^  Savings 
Bank  V.  Brander,  124  Cal.  255,  56  Pac.  1100; 
Oursler  v.  Thadier,  152  Cal.  730,  Pae. 
1007. 

[12]  "There  Is  nnquestlonably  a  sufficient 
appeal  from  the  Judgment  or  order  of  April 
21,  1911.  Whether  tbe  latter  be  conddered 
the  Judgment  or  a  spedal  orHat  made  stta 
Judgment  it  Is  undoubtedly  erroneous  In  de- 
creelng  tbe  recovery  by  plalntUC  trom  defatd- 
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ant  of  Oie  snra  of  $12,083.68  and  Interest,  In 
ftddltlon  to  decreeing  a  foreclosure  of  all  his 
rlgbts  under  the  contract  If  It  be  an  order 
after  Jndguient,  this  portion  thereof  Is  er- 
roneous, In  that  St  finds  no  support  in  the 
Judgment  of  April  8th,  which  simply  required 
defendant  to  pay  this  amount  \vithtn  a  speci- 
fled  time  or  be  foreclosed  of  all  rights  under 
tlie  contract  There  Sb  do  proVlsion  therein 
for  any  money  recovery,  except  costs,  in  the 
event  of  foreclosure  of  defendant's  rights  be- 
cause of  nonpayment  of  such  money  within 
the  spedfled  time.  If  It  be  considered  as  the 
Judgment  in  the  action,  ttds  portion  Is  erro- 
neous in  that  it  is  without  support  In  the 
pleadings  and  flndlagB.  It  is  to  l>e  bome  in 
mind  that  this  action  was  not  one  for  the  re- 
coTeX7  of  any  money,  but  simply  one  to  re- 
quire defendant  to  pay  the  moneys  due  under 
tbe  contract  or  be  foreclosed  of  all  rights  un- 
der the  contract  Manifestly  defendant  can- 
not properly  be  required  to  pay  the  amount 
for  failure  to  pay  which  his  rights  under  the 
contract  are  declared  forfeited,  or,  to  state 
it  in  different  words,  plaintiff  cannot  hare 
both  a  forfeiture  and  enforcement  of  the  con- 
tract at  the  same  time.  To  sustain  such  a  re- 
covery  here  would  he  In  effect  to  require  de- 
fendant to  partially  perform  bis  agreement 
Of  purchase,  and  at  the  same  time  foreclose 
all  his  rights,  under  such  agreement  No  au- 
thority Is  cited  by  plaintiff  to  sustain  any 
Buch  claim. 

"In  view  of  our  conclusion  upon  the  mat- 
ters already  discussed,  certain  other  claims 
made  In  the  brlefe  of  learned  counsel  for  de- 
fendant are  immaterial  and  need  not  be  con- 
■idered. 

"The  order  denying  a  new  trial  Is  affirmed. 
The  Judgment  or  order  of  April  21,  1911,  is 
modified  by  striking  therefrom  the  following: 
It  Is  further  ordered,  adjudged,  and  decreed 
that  plaintiff  have  Judgment  for  $12,083.68, 
with  Interest  thereon  at  the  rate  of  7  per 
cent  as  follows;  On  the  sum  of  $1,000,  being 
a  part  thereof,  from  July  1,  1910;  on  the 
mm  of  18,160,  being  a  part  thereof,  from  Jan- 
nary  1,  1910.  and  on  the  sum  of  $2,923.68,  be- 
ing the  balance  thereof,  from  April  8,  1810,* 
and  as  so  modified  Is  affirmed." 

BEATTT,  C  does  not  participate  In  the 
foregoing. 

(24  Cal.  App,  8S) 

KliXJMPKB  T.  MORENO  et  aL    (S.  F.  6480.) 

(Supreme  Court  of  California.   April  24,  1914.) 

Qotbtino  Title  ft  14*Wudgment— Gbant- 
nra  Bbuev  ok  Cohoxtions. 

The  rule  that  a  party's  title  will  not  be 
quieted  against  an  outlawed  mortgage  unless  he 
pays  the  mortgage  debt  does  not  apply  to  a  par- 
ty claiming  title  adversely  to  the  original  mort- 
gagor. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle. Ceot  Dig.  f  46;  Dec  Dig.  |  14.*} 

In  Bank.  Appeal  from  Superior  Court 
San  Hateo  County;  Gea  H.  Buck,  Judge. 


Action  by  John  O.  KIumiAe  against  Fran- 
cis J.  Moreno  and  others.  Judgment  In  favor 
of  the  defendant  Barclay  Henley  was  af- 
firmed by  the  District  Court  of  Appeal  fox 
the  Third  Appellate  District  a40  Pac.  313). 
On  petition  to  transfer  the  cause  to  the  Sa- 
preme  Court  Petition  denied. 

R.  H.  Countryman,  of  San  Francisco,  for 
appellant  Barclay  Henley  and  Frank  S. 
Brittaln,  both  of  San  Francisco,  for  respond- 
ent 

PEBCDBZAM.  The  petition  for  a  transfer 
of  the  cause  to  this  court  after  hearing  and 
determination  in  the  District  Court  of  Appeal 
for  the  Third  Appellate  District  Is  denied. 

The  affirmance  of  the  Judgment  and  order 
appealed  from  may  properly  rest  on  the  fol- 
lowing positions  stated  in  the  o^nldn  of  the 
district  court:  (1)  That  Henley  had  shown 
himself  to  be  the  owner  of  an  undivided 
one-third  interest  In  the  premises;  and  (2) 
that  the  plaintiff  had  failed  to  show,  as 
against  Henley,  the  acquisition  of  that  one- 
third  Interest  by  prescription  or  otherwise. 

The  opinion  goes  further,  however,  and 
declares  that  even  If  Henley  had  not  acquired 
title  by  a  valid  foreclosure,  the  plaintiff 
would  be  required  to  pay  the  mortgage  debt 
as  a  condition  to  having  bis  title  quieted 
against  the  outlawed  mortgage.  The  doctrine 
invoked  is  well  settled  (Burns  v.  Hiatt,  149 
CaL  617,  87  Pac  190,  117  Am.  St  Rep.  157, 
and  cases  dted),  but  it  has  no  application  to 
a  plaintiff  who  Is  not  the  original  mortgagor 
and  does  not  claim  under  such  mortgagor. 
Marsbutz  v.  SelUor,  5  Cal.  App.  140,  89  Pac. 
877.  This  is  the  position  of  the  plaintiff 
here.  He  does  not  assert  title  as  successor 
to  William  C  Moreno  or  Mrs.  Gouzales,  the 
mortgagors,  but  claims  adversely  to  them. 

We  do  not  therefore  approve  the  part  of 
the  opinion  which  indicates  a  contrary  view 
on  this  point  But  ^  bas  already  been  stat- 
ed, the  Judgment  of  the  District  Court  of 
Appeal  does  not  require  for  its  support  a 
decision  on  this  question. 


(24  Cal.  App.  81) 

SFERLAZZO  v.  OLIPHANT.     (Civ.  1315.) 

(District  Court  of  Appeal,  First  District  Cal- 
ifornia. JPth.  25.  19140 

1.  COKPOBATIONS    (|  414*)— OFItCBBS— POW- 
ERS— Custom. 

The  president  and  genera]  manager  of  a 
corporation  may  by  custom  b«  inveated  with  the 
power  to  indorse  and  transfer  commerdai  paper 
of  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Cent.  Dig.  II  1640-1646;  Dec.  Dig.  1  414.*] 

2.  COBPOBATIONS  (§  414*)— OFriCB&S—PO WEBS 
—CUSTOM. 

A  by-law  of  a  corporation,  providing  that 
the  president  shall  sifu,  aa  such,  all  certificates 
of  stock  and  other  contracts  or  iDstrumenta 
which  have  beea  first  approved  by  the  board  of 
directors,  is  penniasive  only,  and  does  not  fof- 
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bid  the  giving  to  the  presidsnt  of  larger  powers 
by  cuBtom,  and  the  president  may  by  custom  ac- 
quire the  right  to  indorse  and  trane£cr  commer- 
cial paper  oi  the  corporation. 

(Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  88  164(^-1646;  Dec.  Dig.  8  414.*] 

S.  COBFORATXOKB  ({  288*)— SPIOZAL  MKCTINQB 

—By-Laws— Effect. 

The  by-laws  of  a  corporation  that  the  serv- 
ice of  notice  of  special  meetings  of  the  board  of 
directors  shall  be  entered  on  the  minutes,  and 
the  mioates,  on  being  read  and  approved  at  a 
suhsequent  meeting,  shall  he  conclusive  on  the 
question  of  service,  merely  facilitate  the  proof 
of  tiie  regularity  of  the  board's  proceedings,  but 
do  not  limit  the  manner  of  proving  strvice  oC 
aotice,  and  the  proof  may  be  by  paroL 

[Ed.  Kote.— S'or  other  cases,  see  Corporations, 
Cent.  Die  H  1292-1317,  ^10;  Dec.  Dig.  8 
288.*} 

4.  Trial    (|  165*)— NoNStrrr— Objections— 

BlOHT  OF  PaBTT  to  SUPPLY  EVIDENCE. 

A  motion  for  nonsuit  most  point  out  the 
defects  in  the  proof  of  plaintiff,  and  the  court 
mast  permit  plaintiff  to  supply  Uie  missipg  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  373,  374 ;  Dec  Dig.  1  165.*] 

Q.  COBPOBATIONS  (8  298*)~B0ABD  OF  DlBBO- 

TOBS— Speoial  Mebtinob— Minutes. 

Where  the  minutes  of  a  special  meeting  of 
the  hoard  of  directors  of  a  corporation  showed 
that  a  quorum  was  present  and  that  two  mem- 
bers were  absent,  and  the  correctness  of  the 
minutes  was  not  called  in  question,  one  assail- 
ing the  legality  of  the  meeting  and  of  an  act 
taken  by  the  meeting  must  snow  that  it  was 
not  called  and  noticed  as  regaired  by  the  by- 
laws. 

[Ed.  Note.— IV>r  other  cases,  see  Corporations, 
^L^Dig.  II  1282-1817rui9;  Dee.  Dig-  I 

Appeal  from  Superior  Court,  and 
County  of  San  Frandsco;  A.  J.  Buddes, 
Judge. 

Action  by  C.  SferlasEO  against  D.  D.  Oil- 
pbant  From  a  judgment  of  nonsni^  and 
from  an  order  denying  a  new  trial,  plaintliC 
appeals.  Bevereed. 

Gerald  Halsey,  of  San  Francisco,  for  ap- 
pellant Schwartz  4  Powell,  of  Oakland,  for 
reiqiottdait 


BICHARDS,  J.  This  is  an  appeal  from  an 
order  granting  the  defendant's  motion  for 
nonsuit,  and  also  from  an  order  denying 
plaintiff's  motion  for  a  new  trial. 

The  action  Is  one  to  recover  upon  a  prom- 
issory note  executed  by  the  defendant  to  F. 
P.  Cutting  Company,  a  corporation,  payable 
one  day  after  date,  which  said  note  the  plain- 
tiff alleged  was  Indorsed  and  assigned  to 
Gerald  C.  Halsey,  and  by  said  Halsey  to  the 
plaintiff.  The  answer  admitted  the  execu- 
tion of  the  note  to  the  corporation,  but  put  In 
Issue  its  indorsement  and  transfer,  and  fur- 
ther averred  that  there  was  no  consideration 
for  the  note.  Upon  the  trial  the  note  was 
produced,  and  showed  its  Indorsement  to  the 
order  of  Gerald  0.  Halsey  by  "F.  P.  Cutting 
Company,  by  F.  P.  Cutting,  President."  The 
evidence  of  F.   P.   Cutting  was  produced, 


showing  that  he  was  at  and  from  a  time  pil< 
or  to  such  indorsement  the  president  and 
general  manager  of  the  F.  P.  Cutting  Com- 
pany. He  was  then  asked  the  question  as  to 
what  was  the  custom  of  that  company  re- 
garding the  Indorsement  of  chetd^s,  notes,  and 
similar  Instruments  during  the  three  years 
that  he  bad  been  pre^dent  of  the  company. 
Counsd  for  defendant  objected  to  the  ques- 
tion, and  in  su^wrt  of  his  objection  referred 
the  court  to  a  by-law  of  the  corporation  al- 
ready In  evidence,  reading:  "He  [the  presi- 
dent] shall  sign  as  president  all  certiflcates 
of  stock,  and  other  contracts  and  other  In- 
struments of  writing  which  have  been  first 
approved  by  the  board  of  'directors,  and  shall 
draw  all  checks."  The  court  sustained  the 
objection,  saying:  '"Hbsy  don't  have  any  gen- 
eral custom  If  the  by-laws  provide  a  rule." 

[1]  We  think  the  court  erred  la  this  ruling 
as  to  the  effect  of  the  by-law  above  quoted. 
Counsel  for  the  plaintiff  raised  a  quesUon  as 
to  the  sufficiency  of  the  foregoing  by-law  In 
its  application  to  the  Indorsement  of  notes  or 
other  choses  in  action;  but,  aside  from  this 
question,  we  think  the  rule  to  be  well  settled 
that  the  president  and  general  manager  of  a 
going  business  concern  may,  by  the  custom 
and  usage  of  the  corporation,  be  Invested 
with  power  to  do  a  variety  of  things  necessa- 
ry to  be  done  by  some  partlcillar  officer  or 
agent  In  the  usual  and  ordinary  course  of 
buslneisB.  The  Indorsement  and  transfer  of 
commercial  paper  |ind  choses  In  action  comes 
easily  within  the  class  of  powers  with  which 
the  president  and  general  manager  of  a  cor- 
poration may  be  shown  to  have  been  Invest- 
ed by  proof  of  the  usage  of  its  business. 
Grelg  V.  Biordan,  99  Cal.  316,  33  Pac.  913. 

[2]  Nor  do  we  think  that  the  by-law  urged 
here  In  opposition  to  the  proof  of  such  usage 
is  to  be  construed  as  preventing  the  admis- 
sion of  such  proof.  Its  language  Is  permis- 
sive, not  restrictive.  It  assumes  to  expressly 
authorize  the  president  to  sign  ail  contracts 
and  other  Instruments  in  writing  which  have 
been  first  approved  by  the  board  of  direc- 
tors; but  the  by-law  does  not  indicate  how 
that  approval  may  be  maidfested;  nor  doefi 
it  forbid  the  giving  of  larger  powers  In  such 
matters  to  the  active  head  of  the  concern. 
It  is  not,  therefore,  to  be  held  to  be  a  limi- 
tation upon  the  power  of  the  directors  of  the 
corporation  to  Invest  its  president  and  gener- 
al manager  with  authority  to  do  things  of 
the  kind  In  question  In  the  ordinary  and  usu- 
al course  of  Its  business,  and  to  dgnlQr  their 
approval  of  his  acts  by  the  custom  and  usage 
of  the  corporation  in  the  conduct  of  Its  af- 
fairs (Stevens  v.  Selma  Fruit  Co.,  18  Cal. 
App.  242,  123  Pac.  212;  Thompson  on  Corp. 
88  4626,  4628);  we  think,  therefore,  that  the 
court  erred  In  refusing  to  permit  the  witness 
Cutting  to  show  the  custom  and  usage  of  the 
corporation  with  reegKct  to  the  Indorsement 
of  Its  paper. 

The  appellant  further  contends  that  the 
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court  committed  a  double  error  ia  granting 
tbe  motion  for  nonsuit.  Immediately  after 
the  court  had  refused  to  permit  the  witness 
Cutting  to  testify  to  the  custom  of  the  corpo- 
ration with  respect  to  the  Indorsement  of  Its 
commercial  paper,  the  judge  asked  the  said 
witness  whether  the  minute  book  showed  any 
authorization  in  the  president  to  make  the 
Indorsement  The  witness  answered,  "Yes," 
and  ttiereupon,  at  the  request  of  the  court, 
produced  and  read  in  evidence,  without  ob- 
jection, the  minutes  of  &  special  meeting  of 
the  F.  P.  Cutting  Company,  at  which  the  fol- 
lowing resolution  was  adopted:  "Resolved, 
mat  the  president,  F.  P.  Cutting,  is  hereby 
aotborlzed  on  behalf  of  tills  company  to  in- 
dorse, transfer  and  assign  any  notes  or  nego- 
tiable instruments  owned  by  this  company, 
for  such  purposes  as  he  may  deem  best" 
The  minutes  of  this  meeting  show  that  it  was 
a  special  meeting;  that  a  majority  of  the  di- 
rectors were  present;  but  that  there  were 
two  absentees.  The  minutes,  In  the  absence 
of  the  regular  secretary,  were  kept  and  sub- 
scribed by  the  president,  F,  P.  Cutting.  Up- 
on cross-examination  Mr.  Cutting  testlQed 
that  the  meeting  liad  been  called  by  liis  order 
to  the  secretary,  and  tliat  he  did  not  know 
what  notices  bad  been  given  by  the  secretary 
to  the  absent  members  of  the  board.  The  by- 
laws provide  that  the  president  may  call  spe- 
cial meetings,  and  that  notice  of  such  called 
meetings  shall  be  given  by  leaving  a  written 
or  printed  notice  at  the  last  known  place  of 
business  or  residence  of  each  director.  The 
by-laws  further  provide  that  "such  service  of 
notice  shall  be  entered  on  the  minutes  qt  the 
corporation;  and  the  said  minutes,  upon  he- , 
Ing  read  and  approved  at  a  subsequent  meet- 
ing of  the  board,  shall  be  conclusive  upon 
the  question  of  service."  The  service  of  no- 
tice of  this  called  meeting  was  not  entered 
on  the  minutes,  nor  were  such  minutes  read 
or  approved  at  a  subsequent  meeting  of  the 
board.  Upon  this  state  of  the  record  the 
plaintiff  announced  that  he  rested  his  case, 
whereupon  the  defendant  moved  for  a  non- 
suit Upon  such  motion  being  made,  the 
plaintiff  offered  to  prove  by  another  witness 
that  the  two  absentees  had  been  duly  served 
with  written  notice  of  the  meeting.  The 
court  refused  to  allow  this  proof  to  be  given 
"niwn  the  ground  that  the  service  of  notice 
was  not  entei'ed  on  the  minutes,  nor  did  it 
appear  that  the  minutes  were  read  and  ap- 
proved at  a  subsequent  meeting  of  the 
board" ;  and  thereupon  the  court  granted  the 
motion  for  nnnsuit. 

[3]  We  think  that,  as  to  the  reason  given 
by  the  court  for  its  refusal  to  permit  the  \ 
plaintiff  to  make  proof  of  the  doe  service  of 
notice  upon  the  absenteoa  from  the  meeting, 
such  reason  is  not  snili-lent  The  object  of 
the  requirement  in  the  by-laws  that  the  fact 
of  service  of  due  notice  of  special  meetings 
shall  be  entered  In  the  minutes  is  In  order 
that  the  recital  of  such  fact  therein  shall  be 
of  Itself  prima  fiicie  proof  of  such  notice^ 


which  may  become  conclusive  by  the  subse- 
quent approval  of  the  minutes;  but  it  can- 
not be  lield  to  be  the  only  permissible  proof 
of  such  service  or  of  the  regularity  of  such 
meeting;  otherwise  the  secretary,  by  the 
omission  of  this  clerical  duty,  could  destroy 
the  legality  of  any  spedai  meeting  of  the 
board  of  directors,  and  thereby  nullify  its 
acts.  The  same  reasoning  applies  to  the 
reading  and  approval  of  the  minutes  at  a 
subsequent  meeting  of  the  board.  These  re- 
quirements in  the  by-laws  are  Intended  to 
facilitate  the  proof  of  the  regularity  of  the 
board's  proceedings,  but  not  to  limit  such 
proof  to  the  minute  entries  and  clerical  acts 
of  tile  clerk.  The  reasons  of  the  court  there- 
fore, were  not  only  insufficient,  but  the  rul- 
ing itself  was  error. 

14]  One  of  the  chief  objects  subserved  by  a 
motion  for  nonsuit  is  to  point  out  to  the 
court  and  to  opposing  counsel  the  specific 
oversights  and  defects  in  plaintiff's  proof  of 
his  case;  and  this  in  order  that  ao  to  the 
latter,  he  may  supply,  If  possible,  the  speci- 
fied deficientles  in  his  proof.  Coffey  v. 
Greenfield,  62  Cal.  602;  Palmer  &  Key  v. 
MarysviUe,  etc..  Publishing  Co.,  90  Cal.  168. 
27  Pac  21.  When  the  plaintiff  In  this  case, 
his  attention  being  called  to  the  matter,  of- 
fered to  do  this,  it  was  the  duty  of  the  court 
to  permit  him  to  supply  the  missing  evi- 
dence ;  and  it  was  error  to  refuse  this  priv- 
ilege to  the  plaintiff  and.  after  such  refusal, 
to  grant  a  motion  for  nonsuit  Low  v.  War- 
den, 70  Cal.  19,  11  Pae.  350. 

[S]  But  our  reasoning  upon  the  merits  of 
this  motion  for  nonsuit  carries  us  back  a 
step  further.  The  plaintiff  had  presented 
and  read  in  evidence,  without  objection,  the 
minutes  of  the  special  meeting  of  the  board 
of  directors  of  the  F.  P.  Cutting  Company, 
at  which  a  resolution,  expressly  authorizing 
F.  P.  Cutting  to  indorse  the  commercial  pa- 
per of  the  corporation,  was  passed.  The  cor- 
rectness of  these  minutes  Is  not  called  in 
question,  and  it  appears  therefrom  that  a 
quorum  of  the  board  was  present;  It  also 
appears  that  two  members  of  the  board  were 
absent;  but  whether  or  not  these  two  ab- 
sentees had  been  duly  served  with  notice  of 
the  meeting  did  not  appear  either  in  the 
minutes  or  in  the  proof  of  plaintiff  at  the 
time  the  motion  for  nonsuit  was  made.  We 
do  not  think  it  essential  that  such  proof 
should  so  appear.  While  it  Is  true  that  spe- 
cial meetings  of  the  directors  of  corporations 
are  not  legal  unless  called  and  noticed  as 
the  by-laws  require,  or  unless  these  require- 
ments are  waived  by  the  members  of  the 
board,  either  expressly  or  impliedly,  by  their 
presence  and  participation  in  the  meeting, 
yet  It  ia  not  Incumbent  upon  a  party  relyinjr 
upon  the  regularity  of  acts  done  at  such 
meeting,  to  show  afflrmativeiy  that  the  meet- 
ing was  In  fact  called  and  noticed  In  the 
manner  specified  in  the  by-laws.  The  meet- 
ing having  been  beld,  and  a  quorum  of  the 
board  being  present;  and  having  done  the  act 
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In  question,  their  meeting  and  action  are 
presumed  to  be  regular  and  legal,  in  the  ab- 
sence of  a  showing  to  the  contrary;'  and  It 
to  Incnmbent  npon  those  who  assail  tbe  le- 
gality of  the  meeting  and  -of  the  act  In 
question  to  show  that  tbe  meeting  was  not 
called  and  noticed  as  the  by-laws  require. 
Granger  v.  Oriental  Empire,  etc.,  Co.,  59  Cal. 
678;  Stockton,  etc..  Works  t.  Houser,  109 
Cal.  1,  41  Pac.  809 ;  Barrell  t.  Lakevlew  Land 
Co.,  122  Cal.  129,  54  Pac.  594;  Balfour,  Guth- 
rie Co.  V.  Woodworth,  124  Cal.  109,  56  Pac. 
891;  Robinson  v.  Blood,  151  Cal.  504,  91 
Pac.  258;  Sargent  v.  Webster,  13  Meta 
(Mass.)  497.  46  Am.  Dec.  74a  We  think  for 
this  reason  also  the  court  was  In  error  in 
granting  tbe  motion  for  nonsolt  herein. 

The  judgment  and  order  denying  a  new 
trial  are  reversed. 


We  concar: 


LENNON,  P.  J.;  KEREI- 


(24  Cal.  App.  101) 

8CANL0N  t.  JACOBS.  (Ctr.  1S45.) 

(District  Court  of  Appeal,  First  DIatrict.  Cal- 
ifornia.  Teb.  26,  1914.) 

1.  JiTDenNT  (I  297*)— Findings  —  Gobrbo- 
noNS— Consent  or  Pasties. 

The  court  may,  with  the  consent  of  both 
I>artles,  ameucl  Us  Sndlngs  and  Judgment  before 
motion  for  new  trial  has  been  made  or  an  b[>- 
peal  taken  and  while  it  has  jurisdiction  of  the 
case. 

[Ed.  Note.—For  other  cases,  see  JadgmenL 
Gent  Dig.  H  581,  684-586;  Dec.  Dig.  i  297.*] 

2.  Judohknt  ({  331*)— AnKninD  FinDXNGB 

AND  JcDGHENT. 

Where  tbe  court,  with  the  consent  of  both 
parties,  made  amended  finding  and  jndgment 
while  It  had  Jurisdiction  of  the  case,  and  before 
motion  for  new  trial  had  been  made  or  an 
appeal  taken,  the  amended  findings  and  judg- 
ment were  the  only  proper  subjects  of  appeal. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  I  632;  Dec.  Dig.  |  331.*] 

8.  Jttdgmbnt  (I  266*)— IsstrEs— Findings. 

Where  the  complaint  was  in  the  form  of 
a  common  count  for  merchandise  sold  and  deliv- 
ered, and  the  answer  alleged  that  plaintiff  sold 
hogs  to  defendant  under  an  express  agreement 
that  the  bogs  were  sound,  and  that  plaintiff,  to 
indace  the  purchase,  frandolently  represented 
that  the  bogs  were  sonnd,  and  that  defendant 
was  Induced  to  purchase  relying  on  the  repre- 
sentation, which  was  false,  a  niiding  that  the 
allegations  of  the  complaint  were  true,  and  that 
^ere  was  no  axpresa  warranty  made  on  the  part 
of  plaintiff  at  the  time  of  sale  with  regard  to 
the  condition  of  the  bogiL  and  that  there  was 
DO  agreement  at  the  time  in  regard  thereto,  and 
that  the  hogs  were  not  sold  on  any  agreement  as 
to  their  condition,  fairly  responded  to  the  issues, 
and  negatived  tbe  claim  of  defendant,  and  sup- 
ported a  judgment  for  plaintiff. 

[Ed.  Note.—For  other  cases,  see  Judgment, 
Gent  Dig.  ||  446-154;  Dec.  Dig.  »  256*] 

Appeal  from  Superior  Oonrt,  San  Mateo 
County;  Geo.  H.  Buck,  Jndge. 

Action  b7  V.  R  Scanlon  against  James  Ja< 
eoba.  From  a  jniUrment  for  plalntU^  def^id- 
ant  appeals.  Affirmed. 


J.  O.  Reisner,  of  San  Frandsco,  for  appel- 
lant  Harry  E.  Styles,  of  Redwood,  for  re- 

spondent 

RICHARDS,  J.  This  action  was  brought 
to  recover  a  balance  alleged  to  be  due  upon 
the  purchase  price  of  a  number  of  hogs.  The 
plaintiff  recovered  Judgment  oh  December  14, 
1012,  for  the  sum  of  $.S63.43,  and  costs.  On 
January  31,  1913,  the  court,  "upon  ex  parte 
motion  of  counsel  for  plaintiff,  but  with  the 
consent  of  tbe  defendant"  (so  reads  the 
statement  In  the  case),  filed  amended  find- 
ings, and  caused  an  amended  Judgment  to  be 
entered,  reducing  tbe  amount  of  the  plain- 
tiffs recovery  $20.  This  reduction  In  the 
amount  of  the  Judgm^t  seems  to  have  been 
caused  by  the  discovery  that  a  miscalcula- 
tion bad  been  made  In  the  amount  of  interest 
due  to  that  extent  Later  the  defendant 
moved  for  a  new  trial,  which  being  denied, 
he  appealed  from  the  judgment  of  December 
14,  1912,  and  also  from  the  amended  jndg- 
ment of  January  31,  1013,  and  from  the  or- 
der denying  the  motion  for  a  new  trlaL 

[1]  The  appellant's  first  contention  is  that 
the  court  had  no  power  to  amend  Its  Judg- 
ment of  December  14,  1912,  or  to  make  the 
amended  findings  and  enter  the  amended 
judgment  of  Janaary  31,  1913.  It  Is  a  com- 
plete answer  to  this  contention  that  the  rec- 
ord shows,  and  the  defendant  admits,  that 
he  consented  to  the  making  land  entry  of  the- 
amended  ifindings  and  judgment  reducing  the 
amount  of  his  liability,  and  that  the  same 
was  accomplished  before  tbe  motion  for  a 
new  trial  was  noticed  or  an  appeal  taken. 
How  this  consent  was  manifested  does  not 
appear;  but,  in  support  of  the  action  of  tbe 
court  reducing  tbe  Judgment  against  the  de- 
fendant by  his  consent  and  for  his  benefit.  It 
must  be  assumed.  In  the  absence  of  a  show- 
ing to  tbe  contrary,  that  bis  consent  thereto 
was  given  in  whatever  formal  and  persna- 
sire  way  was  nqul^te  to  indnce  tbe  court's 
action.  No  case  has  been  called  to  our  at- 
tention holding  that  the  parties  to  an  action 
may  not  alter  tbe  findings  and  judgmoit  by- 
consent  before  a  moUon  for  a  new  trial  has 
teen  made  or  an  appeal  taken,  and  while  tbe 
conrt  still  bas  Jurisdiction  of  tbe  case.  We 
tblnk  the  ai^llant's  contention  In  tbis  re> 
spect  is  without  merit 

[2]  Tbe  amokded  findings  and  judgment;, 
having  tbns  snpplanted  tbe  original  findings 
and  judgment  in  the  case,  are  tbe  only  prop- 
er  subjects  of  a^teal. 

13]  The  only  other  point  urged  by  appe- 
lant la  that  the  court  failed  to  find  upon  cer*^ 
tain  material  issues  in  tbe  case.  Tbe  com- 
plaint was  in  tbe  form  of  a  common  count 
for  merchandise  sold  and  delivered.  The 
answer  set  forth  the  transaction,  and  alleged, 
that  tbe  plaintiff  sold  bto  bogs  to  tbe  defend- 
ant under  an  express  agreement  and  ondei^ 
standing  that  said  bogs  were  In  a  good,. 
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straad,  and  heoltby  physical  conilltion,  and 
tree  from  disease,  and  tbat  tbe  plaintiff,  to 
Induce  their  sold  purchase,  falsely  and 
fraudulently  represented  and  stated  to  said 
defendant  that  said  hogs  were  In  sach  good, 
sound  and  healthy  physical  condition,  and 
free  from  disease,  and,  that  said  defendant 
was  Indnced  to  purchase  them  relying  upon 
said  representation,  which  proved  to  be  false. 

Tbe  court  found  that  all  of  the  auctions 
of  tbe  complaint  were  true;  and  further 
found:  "Tbat  there  was  no  ezpr^  war- 
nnty  siTen  or  made  on  the  part  of  said 
XdalBtlff  to  said  defendant  at  the  time  of  sale 
or  delivery  with  regard  to  the  condition  of 
mlA  hogs,  as  alleged  in  said  anawn*  herein. 
«r  In  aald  erom-conqilalnt;  nor  was  there 


any  agreemoit  or  understanding  at  any  time 
in  regard  to  said  matter ;  nor  were  said  hogs 
sold  upon  any  agreement  as  to  their  condi- 
tion or  freedom  from  disease."  We  think 
this  flndlng  fah-ly  and  fully'  responds  to  the 
Issues  presented  by  defendant's  answer  and 
cross-complaint,  and  negatives  his  averment 
therein  as  to  the  agre^nent  and  conditions 
under  which  he  purchased  the  hogs.  The  ap- 
pellant do^  not  contend  that  this  finding  is 
not  fully  sustained  by  the  evidence  in  the 
case. 

The  Jodgmoit  and  order  are  affirmed. 


We  ooncnr;  LBNKON,  P.  J.;  EIBRBI. 
OAK./. 
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01  Okl.  Cr.  <6S) 

BBOWDBR  T.  STATB, 

HALL  T.  STATE. 
(Nos.  A-2067,  A-2068.) 

(Criminal  Court  of  Appeals  -of  Oklahoma. 
June  16,  1914.) 

Appeal  from  County  Court,  Stephens  Coan- 
t7 ;  J.  W.  Marshall,  Judge. 

Bill  Browder  and  John  Hall  were  convicted 
of  misdemeanors,  and  separately  appeal 
Beversed  and  remanded. 

Womack  &  Brown  and  J.  B.  Wilkinson,  all 
of  Duncan,  for  plaintiffs  In  error.  The  At* 
tomey  General,  tot  the  State. 

PER  CUBIAM.  Plaintiffs  In  error  were 
jointly  Informed  against  by  the  county  attor- 
ney of  Stephens  county  for  the  offense  of  un- 
lawfully  conveying  Intoxicating  liquors.  The 
information,  omitting  the  formal  parts,  vas 
as  follows: 

TThat  IBSa  Browder  and  John  Hall  did  in 
Stephens  county,  on  or  about  the  8th  day  of 
March.  1013,  commit  tbe  crime  of  conveying  in* 
tozicattng  liquors  from  one  place  in  the  said 
state  of  Oklahoma  to  another  place  in  said 
state,  in  tbe  manner  and  form  as  follows,  to 
wit:  That  the  said  Bill  Browder  and  John  Hall 
did  willfully  and  unlawfully  convey  intoxicating 
liquors  from  one  place  in  the  city  of  Duncan 
to  another  place  in  said  city  of  Duncan,  con- 
trary to,"  etc 

A  demurrer  to  the  information  was  Inter- 
posed by  the  defendants,  on  the  ground  that 
it  did  not  state  facts  suffldent  to  constitute 
an  offense.  Th^  demurrer  was  overruled, 
and  exception  taken.  Whereupon  tbe  defend- 
ants entered  pleas  of  not  guilty.  Separate 
trials  were  demanded  and  granted.  Upon 
their  separate  trials  each  defendant  was 
found  guilty,  and  from  the  Judgments  ren- 
dered appeals  were  perfected. 

Of  the  various  errors  assigned  in  the  peti- 
tions it  is  only  necessary  to  notice  the  ques- 
tion raised  by  the  overruling  of  tbe  demurrer. 
It  will  be  noticed  that  the  information  con- 
tains no  allegation  as  to  the  t>laces  In  the 
dty  of  Duncan  from  which  and  to  where  the 
conveyance  was  made.  We  th}nk  that  this 
omission  renders  tbe  information  Insufficient. 
The  statute  requires  that  tbe  information 
must  be  direct  and  certain  as  to  tbe  particu- 
lar circumstances  of  the  offense  charged, 
when  they  are  necessary  to  a  complete  of- 
fense. Section  6739,  Rev.  t«ws.  The  At- 
torney General  confesses  error  on  this  point. 

The  Judgments  are  reversed,  and  the 
causes  remanded,  with  Instructions  to  sustain 
the  demurrer  to  the  Information. 


(11  Okl.  Cr.  66S>  (   

COBBLE  T.  STATE.    (No.  A-2030.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
June  16,  1914.) 

Appeal  from  Conn^  Court,  Garvin  Coun- 
ty;  W.  B.  Wallace,  Judge. 

J.  D.  Cobble  was  convicted  of  mlsdemeao* 
or,  and  appeals.  Beversed. 

Carr  &  Field,  of  Pauls  Valley,  for  plalnUff 
in  error.  Chas.  West,  Atty.  Gen.,  and  C.  J, 
Davenport,  AssL  Atty.  Gen^  for  the  State. 


PETR  CURIAM.  Plaintiff  In  error  wai  i!on> 
Ticted  of  a  violation  of  the  gamhllnff  law. 
On  the  lat  day  of  March.  1913,  in  accordance 
with  the  verdict  of  the  Jury,  the  court  sen* 
tenced  the  defoidant  to  pay  a  fine  of  $100 
and  to  be  confined  In  the  county  Jail  for  30 
days.  To  reverse  the  Judgment,  the  defend- 
ant appeftls. 

The  Attorney  General  has  filed  her^  tlw 
follovrlnc  confession  of  error: 

"Confession  of  Error. 

"Gomes  now  the  state  of  Oklahoma,  by  the 
Attorney  General,  and  respectfully  calls  tbe 
court's  fit-testSon  to  the  charging  part  of  tbe 
information  filed  in  this  case  which  is  in  words 
and  figures  as  follows:  That  tbe  said  J.  D. 
Cobble  'did  then  and  there  unlawfolly  and  will- 
fully conduct  as  owner  and  for  hire  a  certain 
device,  to  wit,  a  slot  machine,  for  mooey, 
checks,  and  credit  and  other  representative  or 
value,  uainst  tbe  peace  and  dignity  of  Uie 
state.*  Under  the  holdings  of  this  court  in  the 
case  of  Brown  v.  State,  6  OkL  Cr.  41,  113  Pac 
219,  and  in  Morgan  et  al.  v.  SUte,  7  OkL  Cr. 
45,  121  Pac.  10S8,  and  Proctor  v.  State,  »  OkL 
Cr.  81.  130  Pac.  819,  the  information  most  al- 
lege that  the  prohibited  game  named  in  tbe 
statute  was  played  at  for  money  or  some  rep- 
reBeotative  value.  For  these  reasons  the  At- 
torney General  believes  that,  under  tbe  opinion 
of  this  court  referred  to,  sufficient  error  ap- 
pears of  record  to  auUioriie  a  reversal  of  tms 
judgment  and  confesses  error  accordingly.** 

It  is  our  opinion  that  the  confession  of 
error,  for  the  reasoqs  therein  stated,  should 
be  sustained.  The  Judgment  of  conviction  Is 
therefore  reversed. 

*=*^        (11  Okl.  Cr.  flW) 

ELLIOTT  et  aL  v.  STATB.   (No.  A-2047.) 
(Criminal  Court  of  Appeals  of  Oklahoma. 
June  16,  1914.) 
Appeal  from  County  Court,  Grady  County; 
N.  M.  Williams,  Judge. 

•  G.  L.  Elliott  and  Caraie  Elliott  were  con- 
victed of  a  violation  of  the  prohibitory  law, 
and  appeal.  Affirmed. 

J.  B.  Wilkinson,  of  Duncan,  for  plaintiff  In 
MTor.  Chas.  West,  Atty.  Gen.,  and  a  J. 
Davenport,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiffs  in  error  were 
Jointly  informed  against  by  the  couuty  at- 
torney of  Grady  county  for  the  offense  of  un- 
lawfully conveying  intoxicating  liquors  In 
said  county.  The  jury  assessed  the  punish- 
ment of  G.  L.  Elliott  at  60  days'  confinement 
in  the  county  Jail  and  $100  fine,  and  Carsle 
Elliott  at  30  days'  confinement  in  the  county 
Jail  and  $50  fine.  From  judgments  entered 
in  accordance  with  the  verdict,  the  defend- 
ants appeal. 

Tbe  Attorney  General  has  filed  a  motion  to 
strike  tbe  case-made,  and  for  grounds  of  said 
motion  shows: 

"That  tbe  attempted  appeal  is  from  a  judg- 
ment of  conviction  for  a  misdemeanor,  to  wit, 
for  violation  of  the  prohibitory  law;  that  the 
Judgment  was  rendered  on  the  12th  day  of 
Apnl,  1913,  at  which  time  the  court  made  an- 
order  allowing  plaintiff  in  error  60  days  la 
which  to  prepare  and  serve  a  case-made,  and 
allowed  w  days  from  aaid  date  In  which  to  file 
a  petition  in  error  in  this  court;  that  thereaft- 
er, on  the  12th  day  of  Jaaa,  the  court  pur- 
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Sorted  to  make  an  order  exlending '  the  time 
eretofore  allowed,  but  that  the  court  was 
without  juriedictioD  to  make  the  said  order,  in 
that  the  original  60  days  had  expired." 

Tbns  It  appears  that  the  order  extending 
the  time  for  serving  the  case-made  was  made 
on  the  ^xt7-first  day  after  the  Judgment  was 
T^dered.  Under  the  statute  the  trial  court 
in  a  misdemeanor  case  has  no  authority  to 
extend  Uke  time  after  the  exidratlon  of  60 
days  from  the  day  the  judgment  was  render- 
ed. The  motion  to  strike  the  case-made  must 
therefore  be  sustained,  l^re  is  no  question 
of  law  iffeeented  iqwn  the  transcript  for  the 
determination  of  this  court 

The  judgments  of  conrlctlan  will  therefore 
be  affirmed. 

(U  OU.  Cr.  861) 

WILSON  T.  STATB.   (No.  A-2064.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
June  23.  1914.) 

AK»e«l  from  Ck>unty  Court.  Beaver  Coun- 
ty ;  Geo.  H.  Healy,  Judge. 

Jerome  Wllstm  was  convicted  of  a  vlola- 
tton  of  the  pn^bitory  law.  and  appeals. 
Reversed. 

J.  W.  Culwell,  of  Beaver,  and  Chas.  Swln- 
dall,  of  Woodward,  for  plaintiff  In  error. 
Chas.  West,  Atty.  Gen.,  and  C.  J.  Davenport, 
Asst  Atty.  Gen^  for  the  State.  ' 

PER  CUBIAM.  Plalntlfl  in  error  was 
conTicted  in  the  county  court  of  Beaver 
county  on  an  information  which  chained  the 
possession  of  22  pints  of  whisky,  with  the 
unlawful  intent  to  violate  provisions  of  the 
prohlbltOT?  law.  April  12,  1913,  judgment 
was  rendered,  and  he  was  sentenced  to  serve 
a  term  of  SO  days  in  the  county  Jail  and  to 
imy  a  fine  of  $50.  To  reverse  the  Judgment, 
an  appeal  was  perfected. 

It  is  contended  that  the  testimony  is  whol- 
ly tnsnffldent  to  support  a  conviction,  and 
that  the  motion  to  direct  a  verdict  of  not 
guilty  should  have  been  sustained.  The 
proof  on  the  part  of  the  state  Is  that  M.  A. 
Shnler,  a  farmer,  on  the  day  alleged,,  was  In 
the  town  of  Forgan,  and  there  met  the  de- 
fendant, who  asked  him  to  haul  a  package 
of  whisky  from  the  depot  to  Beaver  City; 
that  on  the  road  they  were  stopped  by  Sheriff 
Johnnie  Jones,  who  said  he  wanted  to  search 
the  wagon  for  booze,  and  the  defendant  said, 
"Here  It  Is,"  and  the  sheriff  took  the  whisky. 
The  defendant  as  a  witness  In  his  own  behalf 
testified  that  be  resided  in  Beaver  City,  and 
that  his  reason  for  ordering  the  amount  of 
whisky  he  did  from  Kansas  City  was  because 
it  was  talked  around  by  a  good  many  people, 
and  he  understood,  that  within  a  short  time 
the  Webb  Law  woTild  go  into  effect,  and 
after  that  he  could  not  get  any  more  liquor ; 
that  he  ordered  pint  bottles,  because  it  was 
<3ieaper  than  in  quarts,  and  offered  in  evi- 
dence the  price  list,  showing  that  the  same 
was  dieaper  by  getting  it  In  pint  bottles. 
There  was  no  evidence  tending  to  show  the  I 


defendant's  unlawful  Intent  to  violate  any 
provisions  of  the  prohibitory  law. 

This  court  has  held  that  the  possession  of 
intoxicating  liquors  is  a  circumstance .  that 
may  be  considered,  together  with  other  com- 
petent evidence,  in  the  trial  of  a  person 
charged  with  the  offense  of  having  the  un- 
lawful possession  of  intoxicating  liquor,  but 
that  the  mere  possession,  without  any  other 
proof  of  any  kind,  Is  not  suff-clent  to  sustain 
a  conviction.  In  McCarthy  v.  State,  6  Okl. 
Cr.  483,  110  Pac.  1020,  it  Is  said: 

"The  role  declared  by  justice  and  reason  re- 
quires that  the  fact  of  criminal  intent  be  proved, 
and  not  presumed.  Another  rule,  which  Is  ap- 
proved by  all  thinking  and  just  men,  requires 
that  guitt  shonld  flow  natarall;  and  easily  from 
the  facts  proved,  and  be  consistent  with  all  Uie 
facts.  The  evidence  should  be  of  such  a  char- 
acter as  to  overcome  prima  facie  the  presomp* 
tion  of  innocence.  Jf  the  evidence  raises  a 
mere  suspicion,  or,  admitting  all  it  tends  to 
prove,  the  defendant's  giiilt  is  left  doubtful,  or 
dependent  upon  mere  supposition,  surmise,  or 
conjecture,  the  court  should  advise  the  jury  to 
acquit  the  defendant" 

It  is  our  opinion  that  there  was  no  evldoice 
Buffldent  to  show  the  unlawful  Intent  It 
follows  that  the  Judgment  should  be  reversed. 


(U  Cal.  App.  9S) 

liOS  AN<]ELBS  OLIVE  GROWERS'  ASS'N 
V.  PACIFIC  SURBTI  CO.   (Gv.  1401.) 

(District  Conrt  of  Appeal.  Second  District,  Cal- 
ifornia. Feb.  25.  1914.) 

1,  Damaqbs  (I  80*)— Liquidated  Daicaoes— 
VAtiDii-Y  OF  Stipulations. 

The  rule  that  where  an  agreement  contains 
provisions  for  the  periormance  or  nonperform- 
ance of  several  acts  of  different  degrees  of  im- 
portance, and  a  stipulation  for  the  'payment  of 
a  specified  sum  for  a  violation  of  any  of  such 
provisions,  which  in  some  instances  would  be 
too  large  and  in  others  too  small,  snch  sum  Is  to 
be  treated  as  a  penalty,  and  not  as  liquidated 
damages,  has  been  modified  by  Civ.  Code,  $  1671. 
which  provides  that  the  parties  to  a  contract 
may  agree  therein  upon  an  amount  which  shall 
he  presumed  to  he  the  amount  of  damage  from 
a  breach  thereof,  when  from  the  nature  of  the 
case  it  would  be  impracticable  or  extremely  dif- 
ficult to  fix  the  actual  damage. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  |S  170-175;   Dec.  Dig.  §  80.*] 

2.  Damages  (J  163*)— Liquidated  Damages- 
Burden  OF  Proof. 

Civ.  Code,  g  1070,  providing  that  every  con- 
tract by  which  the  amount  of  damage  for  a 
breach  thereof  is  determined  in  anticipation 
thereof  is  to  that  extent  void,  except  as  express- 
ly provided  in  the  next  section,  must  be  pre- 
sumed to  apply. in  all  cases,  unless  the  party 
seeking  to  recover  upon  the  agreement  pleads 
and  proves  that  his  case  comes  within  section 
1671,  authorizing  stipulations  for  liquidated 
damages,  where  it  would  be  impracticable  or  ex- 
tremely difficult  to  fix  the  actual  damage. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  §§  454-459 ;  Dec.  Dig.  |  1C3.*] 

8.  Damages  (i  160*)— Liquidated  Dauagbs 
—Pleading— Sum  ciEncT. 

In  an  action  on  a  bond  given  to  secure  per- 
formance of  a  contract  to  furnish  laborers  to 
har\'e8t  a  crop,  a  complaint  alleging  that  it 
would  be  and  was  impracticable  or  extremely 
difficult  to 'fix  the  actual  damages  suffered  by 
reason  of  the  contractor's  abandoDinent  of  the 
contract  was  sufficient  to  bring  the  case  within 
Civ  Code.  I  1671.  authorising  stipuiations  for 
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IlgnMated  damues  wben,  from  tlie  natara  of 

the  case,  it  would  be  Impracticable  or  eztreme- 
I7  difficult  to  fix  the  actual  damage. 

[Ed.  Note.— For  other  cases,  see  Damases, 
Dec.  Dig.  S  150.*] 

4.  Damages  (I  86*)— Liqdidated  Dauaocs— 
Iktauditt  of  Stipuijitiok— Effect. 

The  invalidity  of  a  stipalatton  for  liquidat- 
ed damages  for  breach  of  a  contract  to  furnish 
laborers  to  harvest  a  crop  did  not  affect  the  con- 
tractor's obligation  to  perform  the  contract,  and 
hence  a  complaint  in  an  action  on  a  bond,  ^iv- 
m  to  secure  performance  alleging  the  making 
of  the  contract,  the  giving  of  the  bond,  a  breach, 
and  sufficiently  alleging  the  damage  sustained, 
was  sufficient  to  state  a  cause  of  action  for  ac- 
toal  damages,  even  though  tb«  stipalation  was 
invaUd. 

[Kd.  Note.— For  other  cases,  see  Damnees, 
Cent  Dig.  SS  17&-181, 183-187;  Dec  Dig.  i  85.*] 

5.  Pbincipai.  ahd  Subett  ({  155*)— AcmoMS 

AGAINST    SUBBTT  — PUADISra  — NonOX  TO 

SUEETT. 

Under  Code  Civ.  Proa  (  457,  providing  that, 
In  pleading  the  performance  of  conditions  preced- 
ent in  a  contract,  it  is  not  necessary  to  state 
the  facta  showing  such  performance,  hut  that  it 
may'  be  stated  general!};  that  the  party  duly 
performed  all  the  conditions  on  his  part,  tn  an 
action  on  a  bond  given  to  secure  the  perform- 
ance of  a  contract  to  furnish  laborers  to  har- 
vest a  crop,  which  bond  required  notice  in  writ- 
ing to  be  given  the  surety  of  any  act  on  the  part 
of  tiie  contractor  involving  a  loss  for  which 
the  surety  was  responsible  within  10  days,  a 
complaint  alleging  that,  when  the  contract  had 
been  partially  performed,  the  contractor  failed 
and  refused  to  further  carry  out  its  terms  and 
conditions,  and  wholly  abandoned  it.  of  all  of 
which  plaintiff  duly  notified  the  surety  in  writ- 
ing, as  by  the  bondjirovided,  sufficiently  showed 
a  compliance  with  the  provisions  of  the  bond  as 
to  the  giving  of  notice. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  %  422;  Dee.  Dig.  S  155.*] 

e.  Pbincipai.  and  StmcTT  (J  66*)— Oonstrtjo- 
HON  OF  CoNTBAor— Pbomissokt  Wabbaktt. 
A  provision  of  a  bond  given  to  secure  per- 
formance of  a  contract  requiring  notice  in  writ- 
ing of  any  act  on  the  part  of  the  contractor  in- 
vtdving  a  loss  for  whicb  the  surety  waa  re- 
sponsible, to  be  given  it  witbin  10  days;  waa 
not  a  "promissory  warranty.** 

[Ed.  Note^For  other  eases,  see  Prlndpal  and 
Surety,  Cent  Dig.  ||  108-110, 112;  Dee.  Dig.  | 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Curtis  D.  Wilbur,  Jndge 

Action  by  the  Los  Aisles  Olive  Grower^ 
ABSoclation  against  tbe  Pacific  Surety  Com- 
pany. From  a  Judgment  dismissing  tbe  com- 
plaint on  demurrer,  plaintiff  appeals.  Re- 
versed, witb  directions. 

Anderson  &  Anderson,  of  Los  Angeles,  for 
ftl^llant  Parker  &  Moote,  ot  Los  Angeles, 
for  mpondent 

SHAW,  J.  Action  to  recover  damages  upon 
a  surety  bond  conditioned  fbr  the  faithful 
performance  of  a  contract  made  by  plalnttft 
with  one  Rnklchl  Tajlrl,  whereby  the  latter, 
(or  the  consideration  therein  specified,  agreed 
to  furnish  plaintiff  with  capable  Japanese 
labor  In  the  picking  and  harvesting  of  plain- 
tiff's olive  crop.  Defendant  interposed  a  de- 
murrer to  the  complaint,  which  was  sustained 
without  leave  to  amend.  Judgment  of  dis- 
missal followed,  from  which  plaintiff  appeals.  1 


BBPOBTEB  (C«t 

The  contact  and  bond  are  boQi  set  out  In 
hsec  verba  in  the  complaint,  from  It 
appears  that  on  October  10,  IdlO,  Tajlrl  en* 
tered  into  a  contract  with  plaintiff  wblch, 
among  other  things,  provided  that  he  should 
furnish  plaintiff  orderly  and  c&pable  Japa* 
nese  men  to  pick  the  olives  Uien  growing  in 
plaintlfTs  olive  orcbarda  The  contract  con- 
tained the  following,  among  other  provisions: 
"It  is  further  understood  that  the  party  of 
the  second  part  (Tajirl)  la  to  famish  a  good 
and  acceptable  bond  to  the  party  of  tbe  first 
part  In  the  amount  of  f 1,000,  which  amount 
it  is  hereby  agreed  shall  be  the  amount  of 
damages  to  the  party  of  the  first  part  In 
case  the  party  of  the  second  part  (Tajlri) 
falls  to  fnlflU  this  agreement." 

Pursuant  to  tbe  provision  <^  Qie  contract 
requiring  him  so  to  do,  TaJlrl  secured  from 
defendant  a  bond  executed  by  it  in  the  sum 
of  $1,000,  payable  to  plaintiff,  and  condi- 
tioned that  Tajirl  should  well  and  faithfully 
perform  said  contract  so  made  with  plaintiff, 
according  to  its  terms  and  conditions,  in 
which  case  it  was  declared  the  bond  should 
be  null  and  void,  otherwise  to  remain  In  full 
force  and  effect  This  bond,  as  detdared 
therein,  was  executed  by  the  surety  company 
upon  certain  express  conditions,  namely,  that 
plaintiff,  as  obligee  therdn,  should  fully  per- 
form all  the  covenants  contained  in  said  cm- 
tract  on  its  part  agreed  to  be  performed, 
and  notify  tile  surety  "In  writing  of  any  act 
on  the  part  of  tbe  said  principal  or  bis  agents 
or  employes  which  may  involve  a  loss  for 
which  tbe  said  surety  is  reqionslble  herenn- 
der,  within  ten  days  after  the  obligee  or  any 
r^resentative  duly  authorised  by  him  to 
oversee  the  performance  of  said  contract 
shall  learn  of  said  act;  and  a  registered  let- 
ter mailed  to  the  general  agents  of  said  sure- 
ty at  their  office  In  Los  Angeles,  CaL,  shall 
be  tbe  notice  required  wltiiln  tbe  meaning  of 
this  bondi**  ^nie  complaint  further  allied 
that  on  December  1, 1910,  Tajlri  entered  upon 
ami  proceeded  with  tbe  performance  o£  the 
contract,  and  "about  January  1,  1011,  when 
said  opntract  bad  been  oidy  partialis  Vn- 
formed,  wholly  failed,  neglected,  and  refused 
to  further  carry  out  or  fulfill  the  terms  and 
conditions,  or  any  of  tbe  terms  and  condi- 
Uons,  of  bis  said  contract  with  tbe  plaintiff, 
and  wholly  abandoned  the  same  and  failed, 
neglected,  and  r^sed  to  further  cany  out 
and  perform  the  same,  or  any  of  the  same; 
or  any  part  thereof;  and  that  the  said  con- 
tract was  never  carried  out  or  performed  by 
the  said  Tajlri  or  otherwise  or  at  all,  of  all 
ttf  which  the  plalnUff  duly  notified  the  de- 
fendant Pacific  Surety  Company  In  writing 
as  In  and  by  said  bond  provided."  That 
plaintiff  did  and  performed  each  and  every 
and  all  things  required  of  it  by  its  said  con- 
tract witb  the  said  Tajtri  prior  to  the  said 
abandonment  ttiereot  and  was  at  all  tlmei 
ready,  abl^  and  willing  to  carry  out  and  com- 
plete the  same  according  to  tbe  terms  and 
I  tenor  thereof.   That  It  would  be  and  vras  and 
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la  Impractic&ble  or  extremely  dlfflcnlt  to  fix 
the  actual  damages  suffered  by  the  plaintiff 
by  rMson  of  the  aald  breach,  to  wit,  the  said 
abandonment  by  tbe  said  Tajlrl  of  the  said 
contract ;  and,  by  reason  of  sucb  Impractica- 
bility or  extreme  difficulty  of  fixing  sacb  dam- 
ages,  tbft  sum  of  $1,000  was  agreed  upon  by 
plalntUr  and  tbe  said  Tejlri  Id  said  contract 
u  Uqnldated  damages  for  such  breach  and 
not  as  a  penalty;  bnt  that  plaintiff  Is  In- 
formed and  belleres,  and  upon  Its  informa- 
tion and  bdief  alleges,  that  said  damage 
exceeded  the  sum  of  |1,006.  That,  though 
often  requested  so  to  do,  the  defendant  Fa- 
cUte.  Surety  Company  and  the  said  Tajlrl, 
and  eadi  of  than,  hare  failed,  refused,  and 
neglected,  and  still  fall,  refuse,  and  neg- 
lect, to  indemnify  plalntlff^  for  its  damages 
suffered  by  reason  of  the  abandonment  by  the 
said  Tajlri  of  his  said  contract  with  plain- 
tiff." The  prayer  was  for  Judgment  against 
defendant  for  tbe  sum  of  $1,000. 

In  addition  to  tbe  g^eral  demurrer  In- 
terposed, it  was  also  all^^  that  tbe  com- 
plaint was  uncertain,  ambiguous,  and  unlu- 
telUgible  for  the  reason,  among  others,  that 
tt  could  not  be  ascertained  therefrom  "at 
what  time  or  In  what  manner  the  plaintiff 
notified  the  defendant  of  the  failure  of  B. 
Tajirl  to  carry  out  said  contract" 

[1-4]  By  the  terms  of  the  contract,  Tajlrl 
oovenanted  to  do  a  number  of  things  varying 
In  degree  of  importance.  He  was  to  furnish 
bedding  and  food  for  the  men.  keep  one  gen- 
eral foreman  who  epo^e  UugUsb  and  a  boy 
who  spoke  English  with  every  20  men,  pick 
the  fruit  dean,  not  thrash  tbe  trees  with 
dubs,  and  not  allow  any  one  connected  with 
tbe  Japanese  camp  to  furnish  intoxicating 
Uquors  to  any  of  plaintiff's  white  help.  For 
a  failure  to  comply  with  any  one  of  these 
provisions,  it  was  stipulated  in  the  contract 
that  the  amount  of  damage  sustained  by  rea- 
son of  such  noncompliance  should  be  the  sum 
of  $1,000.  Says  Mr.  Pomeroy  in  his  work  on 
Equity  Jurisprudence,  (  443:  "Where  an 
agreement  contains  provisions  for  tbe  per- 
formance or  nonperformance  of  several  acts 
of  different  degrees  of  importance,  and  then 
a  certain  sum  is  stipulated  to  be  paid  npon 
a  violation  of  any  or  of  all  of  such  provisions, 
and  the  sum  will  be  In  some  instances  too 
large  and  In  others  too  small  a  compensa- 
tion for  the  injury  thereby  occasioned,  that 
sum  is  to  be  treated  as  a  penalty,  and  not  as 
Uqnldated  damages."  Applying  Oils  rule, 
respondent  Insists  tbat  the  sum  of  $1,000 
damages  stipnlated  In  the  contract  must  be 
regarded  as  a  penal^.  Locking  to  the  Code, 
however,  we  find  the  mle  modified  by  section 
1870,  GiTil  Code,  as  follows:  **Bvery  conr 
tract  wliidi  the  amount  of  damage  to  be 
pald»  or  other  compensation  to  be  made,  for 
a  breach  of  an  obligation.  Is  deterndned  in 
antldpatlott  thereot  is  to  that  extent  Told, 
except  as  expressly  provided  in  the  next  sec- 
tton."  The  next  sedioo  (1671,  Civil  Oodej 
^Tidas: .  *'Xtis  iiarties  to  a  contra<^  may 


agree  therein  upon  an  amount  which  shall 
be  presumed  to  be  the  amount  of  damage 
sustained  by  a  breach  thereof,  when,  from 
the  nature  of  the  case,  it  would  be  Impracti- 
cable or  extremely  difficult  to  fix  the  actual 
damage."  It  thus  appears  tbat  an  agreement 
whereby  the  parties  to  a  contract  fix  the 
amount  of  damages  for  a  breach  of  Its  ob- 
ligations In  anticipation  thereof  may  be  en- 
forced as  a  valid  contract  where,  from  the 
nature  of  the  case.  It  would  be  Impracticable 
or  extremely  difficult  to  fix  the  actual  dam- 
age. The  rule  stated  in  section  1670,  Civil 
Code,  must  be  presumed  to  aM>1y  in  all  oases, 
unless  the  party  seeking  to  recover  npoo  the 
agreement  shows  by  averment  and  protrf  that 
his  case  comes  within  the  exception  men- 
tioned in  section  1671.  Long  Beach  City  8. 
Dlst  V.  Dodge.  136  Gal.  401.  67  Pac.  490. 

Plaintiff  alleged  "that  It  would  be  and 
was  and  is  impracticable  or  atremely  diffi- 
cult to  fix  the  actual  damages  suffered  by  the 
plaintiff  by  reason  of  said  breach,  to  wit,  tbe 
abandonment  by  the  said  Tajtrl  of  the  said 
contract"  This,  In  onr  Ju^^nt,  is  snffi- 
dent  to  bring  tbe  case  within  tbe  exception. 
The  demurrer,  ot  course,  admits  this  allegn- 
tlon  to  be  tru&  Whether  or  uot  the  evidence 
adduced  at  the  trial  wUl  euMKirt  the  at 
legation  Is  a  Qnestton  which  does  not  now 
arise.  It  may  ov  may  not  show  the  con- 
trad:  wblfib  Tajlrl  to  alleged  to  have  aban- 
doned was  one  the  nature  of  whidi  rendered 
it  Impossible  to  fix  actual  damages,  bnt  wltti 
this  question  we  are  not  now  concerned. 
Moreover,  conceding  the  dense  which  fixed 
the  damage  for  a  breech  of  the  terms  of  the 
contiaet  to  be  void,  such  fact  did  not,  as 
claimed  by  respondent  render  the  entire 
agreement  Invalid,  or  affect  tbe  zenuOndo: 
of  the  contract  wlwreby  Tajirl  obligated  him- 
self to  perform  the  covenants  on  bis  part  con- 
tained therdn.  Save  -as  to  snob  provision, 
which  could  not  be  forced,  the  contract  was 
otherwise  a  valid  and  binding  agreement 
and,  to  tbe  extrait  that  It  might  be  oifOrced 
against  Tajlrl,  it  could  likewise  be  enfon^d 
against  bis  bond.  This  being  true,  we  may 
disregard,  as  Immaterial  and  surplusage,  the 
provision  of  the  contract  fixing  the  damage ; 
and  dnce  the  complaint  shows  the  making 
of  the  contract  Uie  giving  of  tbe  bond  de- 
fendant to  secure  the  performanm  of  its 
terms,  and  a  breach  of  its  covenants,  with  a 
suffident  allegation  as  to  the  damage  ms- 
talned  (Barr  v.  Souttawn  OaL  Edison  Co., 
140  Pac.  47,  dedded  1^  this  conrt  February 
16, 1914),  it  should  be  construed  as  suffidoit 
to  state  a  cause  of  at^n  for  actoal  damage. 

IS,  I]  The  only  point  raised  by  the  q^edal 
demurrer  which  we  dean  necessary  to  con- 
rtder  is  that  wherein  It  is  alleged  that  the 
complaint  fails  to  show  at  what*  time  or  In 
what  manner  the  plaintiff  notified  the  de- 
fendant of  tbe  failure  of  B.  Tajirl  to  carry 
ont  said  contract  As  stated,  tlie  bond,  as 
a  condltlott  precedent  to  recovery  thereon, 
provided  tbat  the  obligee  therein  should  no- 
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tlfy  the  surety  in  writing  of  any  act  con- 
stituting a  breach  of  the  coutract  on  the 
part  of  Tajlri,  within  ten  days  after  learnlog 
of  sncb  breach,  and  further  provided  that  a 
registered  letter  mailed  to  the  general  agents 
of  said  surety  at  their  office  In  Los  Angeles, 
Cal.,  shall  be  the  notice  r^equlred  within  the 
meaning  of  this  bond.  The  complaint,  after 
alleging  that  the  acts  on  the  part  of  TaJlrl 
tK>nstitutlng  the  breach  of  the  contract  oc- 
curred about  January  1,  1911,  avers  that 
plaintiff  gave  due  notice  thereof  to  the  de* 
fendant  Padflc  Surety  Company  in  writing, 
as  in  and  by  said  bond  provided.  Section 
467,  Code  of  Civil  Procedure,  provides:  "In 
pleading  the  performance  of  conditions  pre- 
cedent in  a  contract,  it  is  not  necessary  to 
state  the  facts  showing  such  performance, 
but  it  may  be  stated  generally  that  the  party 
duly  performed  all  the  conditions  on  his 
part,  and  If  such  allegations  be  controverted, 
the  party  pleading  mnst  establish,  on  the 
trial,  the  facts  showing  sach  performance." 
The  allegation  that  the  notice  was  duly  giv- 
en, as  in  and  by  said  bond  provided.  Is,  un- 
der the  provisions  of  this  section,  a  sufficient 
averment  of  compliance  with  the  condition. 
Richards  r.  Travelers'  Ins.  Co.,  89  Cal.  170, 
2«  Fac.  762,  23  Am.  St.  Rep.  455;  Blasln- 
game  t.  Home  Ins.  Co.,  75  Cal.  633,  17  Pac. 
926.  The  provision  of  the  bond,  requiring 
notice  of  the  breach  of  the  contract  to  be 
given  to  defendant  by  plaintiff,  was  not  a 
promissory  warranty,  as  suggested  by  re- 
spondent, and  hence  the  cases  cited  upon  the 
point  Ho  not  apply. 

While  the  complaint  Is  Inartlfldally  drawn, 
Its  defects  are  not  subject  to  the  general  or 
special  donurrer  Interposed  thereto. 

Jn^ment  reversed,  and  the  trial  court  di- 
rected to  overrule  the  demurrer. 

We  concur:  C0MBB7,P.  J.;  JAMBS,  J. 


(24  Cal.  App.  108) 

LYNCH  T.  PACIFIC  ELECTRIC  BY.  CO. 
(Civ.  1483.) 

(District  Court  of  Appeal,  Second  Dietrict,  Call- 
fornia.    Feb.  27,  1914.    Rehearing  Denied 
by  Supreme  Court  April  28,  1914.) 

1.  Damages  <i  208*)— Pebsonai.  Injubiks  — 

Evidence— Jury  Question. 

Id  a  personal  injury  actioo  by  a  passenger, 
the  question  of  the  severity  and  permanence  of 
the  injuries,  held,  uoder  the  evidence  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  «  54,  64,  68,  132.  144, 145,  205,  220. 
533,  534;  Dec.  Dig.  S  208.*] 

2.  Appeal  and  Ebbob  ((  1004*)  —  Personal 

I N  JDBIE»— VeBDICT. 

An  award  of  damages  in  a  personal  injury 
action  will  not  be  disturbed  on  appeal,  unlesa 
the  amount  is  obvioualy  so  disproportionate  to 
the  Injury  as  to  warrant  the  conclusion  that  it 
was  ue  result  of  passion  or  prejudice. 

[Ed.  Note.— F/>r  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  3044-S047;  Dec.  Dig.  ft 
1004.*] 


3.  Appeal  and  Errob  ({  1004*)— Pebsohal 
Ihjubib»— REUITTirnB. 

The  award  of  damages  in  a  personal  injury 

action  is  a  question  for  the  jury,  subject  to  the 
superviBion  and  correction  of  the  trial  court; 
and  hence,  where  the  trial  court  directed  a  new 
trial,  unless  remittitnr  should  be  entered,  that 
does  not  show  that  the  verdict  was  influenced 
by  paaston  or  prejudice,  and  should  be  set  aside ; 
the  verdict  after  the  remittitur  being  the  amount 
found  by  the  jury  under  the  supervision  of  the 
court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3944-8947;  Dec.  Dig.  1 
1004.*] 

4.  Davaoss  (I  182*)— Pebsonai.  Injubibs— 

AWABD. 

Where  a  woman  23  years  old  was  injured 
in  a  street  car  colUaion,  her  left  leg  being  brok- 
en, several  ribs  fractured,  and  her  back  wrench- 
ed 80  that  there  was  a  sensory  paralysis  of  the 
left  arm,  an  award  of  |15,750  damages  cannot 
be  held  excessive,  where  the  jury  were  war- 
ranted in  finding  tiiat  the  paralysis  was  perma- 
nent, or  would  grow  worse. 

[Ed.  Note.— For  other  cases,  see  Damaitea. 
Cent  Dig.  Sf  372-^85.  396;  Dec.  Dig.  g  132.*] 

Appeal  from  Superior  Court, 'Los  Angeles 
County;  Fred  V.  Wood,  Judge. 

Action  by  Viva  E.  Lynch  against  the  Pa- 
dflc Electric  Railway  Company.  From  judg- 
ment tot  plaintiff,  and  an  order  denying 
a  new  trial,  defendant  appeals.  Affirmed. 

J.  W.  McKinley  and  R.  C.  Qortner,  both 
of  Los  Angeles,  for  appellant.  Flint,  Gray 
&  Barker,  of  Los  Angeles,  for  respondent. 

CONREY,P.  J.  In  this  action  the  plaintiff 
seeks  to  recover  damages  for  injuries  re- 
ceived by  her  through  the  negligence  of  the 
defendant  while  she  was  a  passenger  In  a  car 
of  the  defendant  By  a  verdict  of  the  jury 
plaintiff  was  awarded  the  sum  of  $22,750, 
and  judgment  was  entered  accordingly.  In 
ruling  upon  defendant's  motion  for  a  new 
trial,  the  superior  court  ordered  that  said 
motion  be  granted,  unless  the  plaintiff  should, 
within  a  time  limited,  file  a  stipulation  re- 
mittlDg  from  the  judgment  the  sum  of  $7,000. 
and  that  If  the  plaintiff  should  file  such 
stipulation,  the  motion  for  a  new  trial  shoilld 
be  denied.  The  plaintiff  did  file  the  i^ulred 
stipulation,  remitting  from  the  judgment  the 
sum  of  $7,0Q0,  and  the  motion  was  denied. 
The  defendant  appeals  from  the  judgment 
and  from  said  order  denying  Its  motion  for 
a  new  trial. 

The  defendant  admits  its  negligence  and 
its  liability  for  such  injuries  as  were  receiv- 
ed by  the  plaintiff  at  the  time  and  place  de- 
scribed in  the  complaint  The  defendant 
contends  that  its  motion  for  a  new  trial 
should  have  been  granted,  upon  the  ground 
that  the  damages  awarded  are  so  excessive* 
that  thoy  appear  to  have  been  given  under 
the  influence  of  passion  and  prejudice;  that 
there  is  no  evidence  proving  or  tending  to 
prove  that  the  plaintiff  sustained  any  injury 
or  suffered  any  disability  which  is  reason- 
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ably  certain  to  exist  In  the  future,  or  any 
permanent  disability  whatever ;  and  tbat 
the  amonnt  of  the  Jndgiaent,  even  after  the 
reduction  to  f  16,700,  remains  so  ezcesslve  as 
to  be  subject  to  tbe  same  objections  before 
mentioned. 

The  injuries  of  plaintifT  were  received  as 
tbe  result  of  a  collision  t>etween  a  train  of 
the  SoQthern  Pacific  Company  and  an  electric 
car  of  the  defendant  company  In  which 
tbe  plaintiff  was  riding.  The  injuries  re- 
ceived and  proved  were  a  fracture  of  the 
tibia  immediately  above  the  ankle  of  the  left 
1^;  a  fracture  of  the  third,  fourtli,  and 
fifth  rilw  of  the  left  dde;  and  a  wrenching 
of  the  hack  and  Injury  to  the  nerves,  result- 
ing in  a  sensory  paralysis  of  the  left  arm 
along  the  entire  length  thereof  from  the  hand 
to  the  shoulder.  It  was  shown  that  the 
plaintiff  suffered  much  severe  pain;  was  com- 
pelled to  remain  constantly  in  bed  for  at  least 
two  months;  and  was  required  to  use  crutch- 
es for  some  time  thereafter.  At  the  time  of 
tbe  accident  she  was  23  years  of  age,  her 
health  was  good,  and  she  lived  at  home  with 
her  father.  It  does  not  appear  that  she  had 
any  other  occupation  than  that  of  a  house- 
keeper. The  fractured  bone  of  the  leg  was 
healed  so  well  that  at  the  time  of  the  trial  (six 
months  after  the  accident)  she  could  walk 
short  distances  without  crutches,  and  the 
recovery  would  soon  be  practically  complete. 
The  fractures  of  tbe  ribs  were  well  healed, 
altboiigh  there  remained,  and  prolubly  would 
remain,  a  small  callonsed  lump  on  the  breast 
The  principal  permanent  lnjui7  claimed  con- 
sisted In  tbe  nervona  sbock  and  Injury  result- 
ing In  the  paralysis  above  mentioned. 

[1]  It  is  nised  by  appellant  that  the  tes- 
timony glTen  as  to  tbe  fntare  condition  of  the 
arm  In  qoestion  was  entirely  inadequate  to 
afftn^  any  basis  for  a  findlns  of  permanent 
tntnre  disability,  and  amounted,  in  tect,  only 
to  a  statement  tbat  tbe  tntnre  condition  of 
tbat  arm,  either  as  to  improrement  or  non- 
improvement,  was  bnt  a  matter  of  conjecture. 
Admitting,  as  we  do.  that  tbe  plaintiff  is 
entitled  to  receive  only  fair  and  reasonable 
compensation  for  such  harm  as  follows  nat- 
urally from  the  injury,  and  tbat  sbe  is  not 
entiUed  to  any  damages  that  are  merely  con- 
jectural or  flow  from  empathy,  we  must  look 
to  tbe  record  to  see  whether  there  Is  any  evi- 
dence substantially  in  support  of  the  claim 
that  the  Injury  and  described  condition  of 
plaintiff's  arm  are  permanent.  Dr.  Xew- 
comb  said  that  there  was  a  complete  sensory 
paralysis  directly  over  the  plaintiff's  left 
shoulder  and  In  the  arm,  and  also  in  that 
arm  some  motory  paralysis.  "As  to  sensory 
condition  of  the  left  arm,  I  would  say  that, 
after  six  or  eight  months,  with  no  Improve- 
ment, it  looks  very  unfavorable  with  refer- 
ence to  prognosis.  As  to  whether  there  will 
ever  be  a  complete  return  of  normal  condi- 
tlone  in  that  left  arm,  I  could  only  say  that 


It  looks  very  unfavorable."  Dr.  Bralnerd 
said:  "While  there  may  be  some  improve- 
ment over  present  conditions,  there  will  never 
be  full  return  of  the  usefulness  of  the  arm. 
The  sensation  and  motion  and  muscular  de- 
velopment will  never  be  the  same  as  they 
were  before.  It  is  accurate  to  state  that, 
In  my  opinion,  the  extent  of  any  Improvement 
is  entirely  conjectural."  On  cross-examina- 
tion, he  said:  "As  to  the  condition  of  her 
left  arm,  my  opinion  is  that  we  cannot  tell 
what  degree  of  recovery.  If  any,  will  take 
place,  and  we  cannot  say  that  it  Will  not  take 
place.  It  is  too  early  yet.  It  is  six  months 
now,  and  no  improvement  has  apparenUy 
taken  place — very  llttie — and  we  cannot  say 
from  that  that  there  will  absolutely  be  an 
Improvement.  Every  month  that  goes  by  less- 
ens the  probability  of  future  Improvement, 
but,  when  it  comes  to  saying  absolutely  that 
this  patient  will  not  recover  beyond  the 
present  condition,  we  cannot  say  that"  He 
also  stated  his  opinion  that  the  plaintiff  has 
a  distinct  lesion  of  the  nerve  supply  of  the 
limb,  and  that  the  type  of  it  Is  neuritis— bra- 
chial neuritis.  Dr.  Pepper  said:  "Assuming 
from  the  history  of  the  case  tbat  the  sensory 
paralysis  has  extended  in  the  past  six 
months,  I  would  say  that  It  is  progres^ve, 
and  Is  getting  worse,  and  would  be  perma* 
nent  under  those  conditions.  I  cannot  fore- 
tell the  extent  to  which  tbat  paralysis  will 
go  in  the  future."  On  tbe  other  liand,  we 
find  that  Dr.  Bryant  and  Dr.  MacGowan  were 
of  the  opinion  tbat  tbe  difficulty  existing  in 
plaintifTs  left  arm  is  a  purely  functional 
trouble;  that  she  was  suffering  from  an  hys- 
terical paralysis  of  tbe  nerves,  or  smsatiou 
In  her  left  arm;  and  tbat  in  a  diort  time 
there  would  be  a  very  complete  recovery  of 
ttie  plalntitt  In  respect  to  the  nervous  trouble 
and  loss  of  sensation  in  the  arm,  as  well  as- 
with  respect  to  the  other  injuries  received. 

From  tbe  evidence  thus  summarized  It  ap- 
pears that  there  was  ample  testimony  upon 
which  to  base  the  finding  implied  in  the 
Join's  verdict,  and  in  the  court's  ocder,  tbat 
tbe  nervous  injuries  and  condition  of  paral- 
ysis In  plaintiff's  arm  and  shoulder  are  of 
very  serious  ctiaiacter,  and  reasonably  cer- 
tain to  continue  for  an  indefinite  tim&  The 
physicians  who  testified  for  tbe  plaintiff  were 
not  willing  to  forecast  the  future,  as  to  the 
questions  presented,  in  absolute  terms.  They 
indicated  a  reasonable  probability  tbat  the 
Injuries  are  permanent  On  the  other  side, 
the  testimony  indicated  a  reasonable  proba- 
bility that  they  are  not  permanent  Under 
such  circumstances  of  conflicting  opinion, 
the  Jury,  In  rendering  a  verdict  are  entitled 
to  find  the  facts  in  accordance  with  that  part 
of  tbe  evidence  In  which  they  place  the 
greater  confidence. 

[2]  In  Morgan  v.  Southern  Pacific  Co.,  96 
Cal.  501,  508,  30  Pac.  601,  602,  the  Supreme 
Court,  in  passing  upon  a  claim  that  damages 
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Rwarded  by  a  Jury  were  excessive,  said: 
Tbe  amount  of  tbe  verdict  is  certainly  quite 
larg^  larger  tlian  we.  If  sitting  as  a  Jury, 
would  have  felt  it  our  duty  to  give.  But 
iluit  consideration  alone  is  not  sufficient  to 
warrant  as  in  disturbing  the  verdict  There 
1b  no  absolute  rule  In  such  a  case;  and 
about  all  that  can  be  safely  said  on  the  sub- 
ject may  be  found  In  the  opinion  of  the  court 
In  Aldritdi  t.  Falmer.  24  Cal.  513,  and  the 
cases  there  dted.  The  general  conclusion, 
as  nearly  as  one  can  be  Cormulated,  Is  as 
there  stated,  namely:  Tlutt  a  verdict  will 
not  be  disturbed  because  excessive,  *anleBs 
the.  amount  of.  the  damages  Is  obviously  so 
dli^roportlonate  to  the  injnry  proved  as  to 
Justify  the  conclusion  that  the  verdict  Is  not 
the  result  of  the  cool  and  dlspas^nate  dis- 
cretion of  the  Jury.'" 

In  ZlbbeU  T.  Soothem  Pacific  Co.,  160  Cal. 
237.  264,  lie  Fac.  613,  020,  It  Is  said:  "It 
has  been  decided  by  this  court  that  the  only 
means  of  dlscoverli^  the  existence  of  pasEdon 
and  prejudice  as  Influencing  a  verdict  Is  by 
comparing  the  amount  of  the  verdict  with  the 
evidence  before  the  trial  court  To  say  that 
a  verdict  has  been  bifluenced  by  passion  and 
prejudice  Is  but  another  way  of  saying  that 
the  verdict  exceeds  any  amount  Justified  by 
the  evidence.  Doolln  v.  Omnibus  Gable  Co., 
140  CaL  375,  73  Paa  1060.  Damages  In  cases 
such  as  this  are  not  liquidated.  No  fixed 
amount  may  be  recovered,  no  exact  proof  of 
any  fixed  amount  can,  from  the  nature  of  the 
case  and  of  the  elements  which  enter  Into 
the  award  of  damage,  ever  be  made." 

[3,4]  The  suggestion  Is  made  by  counsel 
for  appellant  that  the  conditional  order 
which  was  made  by  ttie  court  requiring  the 
plaintiff  to  reduce  the  amount  at  this  Judg- 
ment amounts  to  a  finding  that  the  verdict 
was  Influenced  by  passion  and  prejudice. 
That  suggestion  Is  answered  by  the  language 
above  quoted.  The  court's  order  amounted 
to  nothing  more  than  a  finding  by  the  judge 
that  the  verdict  "exceeds  any  amount  justi- 
fied by  the  evidence."  In  the  absence  of  any 
other  eTtdence  affecting  the  conduct  of  the 
Jury,  the  case  is  now  In  substantially  the 
same  state  as  If  the  jury  had  rendered  a 
verdict  for  the  lower  amount  $16,750,  and 
the  court  had  thereupon  denied  a  motion  for 
a  new  trial.  In  this  case,  while  the  judg- 
ment is  large,  "the  amount  of  damage  was 
a  question  for  the  jury,  subject  to  the  super- 
vision and  correction  of  the  trial  court." 
That  supervision  having  been  exercised,  and 
that  correction  having  been  made  by  the 
trial  judge,  the  record  does  not  clearly  war- 
rant a  conclusion  that  under  the  circum- 
stances, the  judgment  should  be  further  re- 
duced. Perkins  v.  Sunset  Tel.  &  Tel.  Co., 
155  Cal.  712,  722,  103  Pac.  190. 

The  Judgment  and  order  are  afllrmed. 

We  concur:  JAAfES,  J.;   SIIAW,  J. 


(34  CaL  App.  mt 
MORGEAGE  v.  NATIONAL  BANK  OP  CAL- 

IFORNIA.   (Civ.  1475.) 
(District  Court  of  AppeaL  Second  District,  Gali- 

tbmia.   Feb.  26.  1^14.) 

1.  COBPOBATIONS  (g  149*)— SxOCK  —  TBAKSFEB 
OF  CEBTIflCATES. 

Where  certificates  of  stock  are  indorsed  in 
blank  to  a  broker  for  sale,  a  third  person,  who 
has  no  notice  of  any  other  title  than  that  pre* 
sumed  from  the  indorsement  may  rdy  upon  tlie 
Indorsement,  and  acquire  rights  superior  to  the 
true  owoer,  ' 

[Ed.  Note.— For  other  cases,  see  Corporations 
Cent  Dig.  gg  ^3»-«46;  Dec  Dig.  g  149.*] 

2.  cobfobations  (g  123*)— gobpobati  stock 
—Bona  Fide  Pubchasbbs. 

Where  a  broker  to  whom  corporate  stock 
was  iodorsed  in  blank  for  sale  fraudulently 
pledged  it  with  a  bank  to  secure  a  loan,  proof 
by  the  bank  that,  when  the  broker  presents  tlw 
Btocit,  with  a  draft  attaclied,  and  requested  an 
advancement  on  the  draft,  stock  to  stand  as 
security,  the  bank,  believing  the  broker  the  ab- 
solute owner,  credited  him  with  the  amount  of 
the  draft,  which  was  checked  out,  ssfficieotly 
establishes  that  the  bank,  at  the  time  it  paid 
out  the  money  credited  to  the  broker,  had  no 
notice  of  an;  claim  of  third  persons. 

[Ed.  Note.— For  other  casea  see  Corporations, 
Cent.  Dig.  J8  481,  491,  507-512,  537,  689-^ 
569,  618;  Dec.  Dig.  g  123.*] 

3.  Banks  akd  Baneinq  (g  179*)— Loans— Sb> 

CURITY. 

Where  corporate  stock  indorsed  In  blank 
and  delivered  to  a  broker  for  sale  was  fraadu- 
lently  pledged  to  secure  an  advancement  upon  a 
draft  attached  to  the  stock,  the  bank  may  rely 
on  the  pledge,  and  allow  the  broker  to  withdraw 
other  sums,  of  money  thereafter  deposited,  though 
they  were  sufficient  to  have  discharged  the  ad- 
vancement on  the  draft 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  gg  667-688;  Dec  Dig.  g 
179.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County;  J.  O.  Moncur,  Judge. 

Action  by  Wlllwrt  Morgrage  against  the 
National  Bank  of  California.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

W.  N.  (ioodwln  and  Hunsaker  &  Brltt,  all 
of  Los  Angeles,  for  appellant  Oscar  A, 
Trlppet  and  Trii^et,  Chapman  &  Biby,  all  of 
Los  AngetoH^  for  respondent 

JAMES,  J.  This  action  was  brought  to  re- 
cover damages  for  the  alleged  conversion  of 
15,000  shares  of  the  capltfil  stock  of  a  certain 
oil  company.  The  appeal  is  from  a  judgment 
entered  in  favor  of  the  defendant,  and  Is  pre- 
sented on  the  judgment  roll  and  a  bill  of  ex- 
ceptions. 

In  August,  1910,  one  C.  B.  Miner  was  engag- 
ed in  business  as  a  stockbroker  In  the  city  of 
Los  Angeles,  and  a  banking  account  was  car- 
ried with  him  on  the  books  of  defendant  Mi- 
ner had,  during  the  time  that  he  carried  the 
account  with  defendant,  been  a  depositor  of  a 
large  amount  of  money.  Between  the  Ist 
aud  the  11th  days  of  August  he  had  depos- 
ited with  defendant  bank '  the  sum  of 
$156,919.02.    On  the  morufng  of  August  Vt, 
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1910.  bis  cash  credit  balance  was  f6.661.84. 
At  Doon  on  the  same  day  checks  bad  been 
received  by  the  bank,  drawn  against  the  ac- 
count, aggregating  the  sum,  <>'  ?21,241,  wbldi 
checks  were  held  to  await  a  deposit  to  cover. 
At  about  2  o'clock  on  that  day  Miner  offered 
for  credit  drafts  drawn  by  him,  accompanied 
by  certificates  of  stocks,  and  some  checks 
drawn  to  his  order.  There  were  four  of  these 
Items,  aggregating  $16,739.00,  wblcb  aunount 
was  passed  to  his  credit  At  the  end  of  that 
day  the  credit  bad  been  exhausted  by  the 
payment  of  checks  Issued  by  the  depositor. 
As  a  matter  of  fact,  of  the  $15.730.(KS  credit 
on  August  12tb,  the  amount  of  fl2.420  was 
made  np  of  Items  which  were  not  bona  fide, 
but  fraudulent,  which  fact  was  not  discover- 
ed until  later.  On  August  13th,  In  the  fore* 
noon,  a  new  deposit  credit  was  glren  Miner 
for  items  presented  on  that  day.  amounting 
to  $20,651.25.  That  was  the  last  transac- 
tion had  with  the  bank  by  Miner,  who  Imme- 
dlately  absconded,  and  was  not  thereafter 
heard  from.  Among  the  items  included  in  the 
credit  of  $15,730.06  given  on  August  12th  was 
one  for  the  sum  of  $4.8374^0,  which  was  rep- 
resented by  draft  drawn  by  Miner  on  one 
Gartland  at  San  FrandBco.  Attached  to 
this  draft  were  the  certificates  representing 
the  stock  which.  It  is  allied  by  appellant, 
was  impropeiiy  converted  to  the  use  of  de- 
fendant In  receiving  the  draft  for  collection, 
according  to  the  customary  mode  of  doing 
business  with  Miner,  the  bank  did  so  with  the 
agreement  that  If  the  draft  was  not  paid 
when  presented,  the  amount  thereof  should  be 
charged  ba(A:  to  Miner  In  his  account,  and, 
if  he  fiiiled  or  refused  to  reimburse  the 
bank,  Oxe  stock  of  the  oil  company  should 
then  be  resorted  to  by  the  bank  to  secure 
such  reimbursement  A  transfer  of  the  cer- 
tlflcates  of  stock  had  been  indorsed  In  blank 
by  the  persona  to  whom  the  stock  had  been 
Issned,  and  th^  were  presented  in  that  form 
by  Miner  to  flie  bank  when  he  deported  the 
draft 

[1]  It  Is  admitted  that  the  bank,  if  it  had 
no  notice  of  any  other  ownenddp  than  that 
presumed  from  the  blank  Indorsement  could 
Hghtfolly  assume  that  BCiner  was  the  owner 
thereof,  and.  If  It  parted  with  value  relying 
upon  that  presumption,  the  Utie  that  it  might 
■ecnre  in  a  proceeding  tak«k  for  the  purpose 
of  subjecting  the  stock  to  the  satlstaetlon 
of  flift  debt  arising  upon  the  nonpayment  of 
the  draft  would  be  a  good  title,  even  though 
Miner  was  not  the  real  owner,  but  as  the  fact 
was.  had  nceived  the  aUxk  for  the  purpose 
of  making  a  sale  of  it  In  the  course  of  his 
brokerage  business.  The  owners  of  the  stock 
had,  in  fhct  Indorsed  the  transfer  thereof  in 
Mank,  and  had  glvw  Miner  authority  to  sell 
and  dellvw  the  rtiaies  represented  by  the  cer- 
tificates. As  a  matter  of  fact  however,  Min- 
er had  made  no  sale  of  the  stock  to  Gart- 
land, the  prason-upm  whom  he  drew  his 
draft  and,  in  view  of  subsequent  events,  it 
Cleared  clear  that  his  intention,  when  he 


^«sented  the  draft  and  stock  was  t6  Inb 
pn^riy  secure  a  credit  to  be  made  In  bis 
favor  and  upon  which  lie  might  obtain  mon^. 
As  socm  as  the  bank  secured  an  Intimation 
that  Miner  had  absconded,  whldi  was  <hi  Au* 
goat  13th,  It  proceeded  to  apply  the  credit 
balance  of  Minn's  aoconnt  to  cover  Itons  ow- 
ing to  it  arlshv  In  part  upon  credits  glvm 
whidi  were  frandulently  obtained  on  drafts 
accompanying  purported  certificates  of  stock 
which  were  found  to  be  forgeries,  and  tndud* 
tog  one  dieck  drawn  in  Miner's  favor  for 
the  sum  of  ^OOO;  the  signature  of  the  ifteaw- 
or  of  which  was  found  to  be  a  forgery.  The 
amount  (tf  $6,800  was  credited  upon  an  In- 
debtedness evidenced  by  a  promissory  note 
drawn  In  fftvor  of  the  bank  Miner,  upon 
which  there  was  then  due  the  sum  of  $13,800 : 
and,  when  these  amounts  wer«  charged 
againiA  the  credit  tiiere  remained  only  the 
sum  of  $1,000,  which  was  paid  out  on  a 
check  Issned  by  Miner.  After  these  credits 
had  been  applied.  Miner  was  stUl  indebted 
to  defoidant  Within  a  few  dasrs  thereafter 
a  notice  was  received  that  the  $4,837.00. 
draft  drawn  upon  Gartland  had  been  dis- 
honored, and  the  bank,  in  order  to  reimburse 
Itself  tor  Uie  credit  on  that  account  as  given 
to  and  used  by  Miner,  took  proceedings  -to 
sell,  and  did  offer  for  sale  and  bid  in,  the 
stock  <tf  the  company  whiCh  had  accost 
panied  this  draft  Meanwhile  appellant  here- 
in secured  by  assignment  whatever  Inter- 
est if  any,  was  retained  by  the  persons 
who  had  Indorsed  the  stock  to  Miner,  and 
this  action  was  brought  after  refusal  made 
by  the  defendant  to  deliver  up  the  stock  upon 
appellant's  demand  therefor. 

[2,  S]  The  first  contention  made  by  appel- 
lant is  ttiat  it  was  essential  for  the  defend- 
ant to  allege  and  prove  that  at  the  time  It 
received  the  stock  in  question,  and  at  the 
Ume  it  paid  out  the  inoney  credited  to  Miner 
on  account  there<tf,  It  had  no  notice  of  any 
claim  of  interast  possessed  by  any  other  per- 
son in  the  sliares  of  stock.  The  defendant 
in  tiiat  regard  did  allege  in  its  answer  the 
foUowlng  facts,  which  vrere  substantiated  by* 
the  evldttioe,  and  found  by  the  court  to  be 
tme:  "And  that  In  the  said  transaction  in- 
volved in  this  controversy,  when  the  said 
Miner  presented  the  same  to  the  def^dant. 
with  the  draft  attadhed  as  atoresaid,  the  said 
Miner  did  request  of  the  assistant  cashier  of 
defendsnt  who  was  one  of  the  officers  au- 
thorized to  act  fbr  the  bank  In  such  trans- 
actions,  that  a  credit  be  given  him  in  his  de- 
port by  way  of  advancement  to  him  for  the 
amount  of  the  said  draft  and  tb&t  the  said- 
stock  should  stand  as  security  for  sudi  ad- 
vancement as  hereinbefore  set  forth,  and  de- 
fendant did,  pursuant  to  said  request  Investi- 
gate tine  value  of  the  ifbid  stock,  and,  being  of 
the  opinion  that  its  value  was  sufficient  to 
Justify  said  advancement  did,  upon.the  faith 
of  said  seeorlty,  and  upon  the  teansfer  and 
deposit  of  ttie  same  with  the  said  bank,  as 
aforesaid,  for  the  purpose  of  searing  the 
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said  bank,  defendant  credit  tbe  said  Min- 
er witb  the  amount  afioresald,  and  tbe  same 
was  checked  out  and  recdved  said  Miner 
as  aforesaid,  and  in  the  said  transaction  this 
defendant  nnderstood  and  believed  that  tbe 
said  Miner  was  the  absolute  owner  of  the 
said  stock,  and  defendant  had  no  knowledge. 
Information,  or  belief  that  any  other  person 
than  the  said  Miner  had  any  interest  therein, 
or  In  any  part  thereof,  and  said  credit  was 
given  upon  the  fidth  of  said  beUef."  By  this 
allegation  the  agreemoit  and  transaction, 
which  inclnded  tbe  giving  of  the  credit  and 
the  using  of  the  same  the  payment  of 
cliecks  drawn  against  It,  were  flrst  set  out, 
and  the  allegation  following— that  *in  the 
said  transaction  this  defendant  undmtood 
and  heUeved  that  said  Miner  was  the  abso- 
lute owner  of  the  said  stock" — seems  suffi- 
cient, as  covering  all  of  the  times  material 
to  the  matter  involved  in  tb»  question  made. 
Because  tm  the  day  following  the  date  upon 
whidL  the  draft  and  the  oil  stw^  were  de- 
posited and  credit  given,  an  additional  sum 
of  money  was  deposited,  which  would  have 
been  soffldent.  If  so  applied,  to  discharge 
the  amount  of  the  draft  credit,  that  condition 
of  the  acconnt  did  not  operate  to  extinguish 
the  obligatton  of  Miner  thereon.  The  de- 
fendant had  the  right  at  any  time  to  offset 
any  matured  indebtedness  owli^  by  Miner  to 
It  against  his  credit  (Marble  Co.  v.  Merchants' 
Nat  Bank,  IS  Cat  App.  347,  IIS  Pac.  68),  and 
it  was  in  the  exercise  of  this  right  that  it 
utilized  One  major  portion  of  the  credit  ob- 
tained by  the  deposit  of  Ai^st  13th.  At  that 
time  it  bad  not  bem  ascertained  that  tbe 
Gartland  draft  would  be  dishonored,  al- 
though, even  had  that  fact  been  known,  the 
rights  of  defendant  as  to  the  application  of 
the  credit  would  not  bare  been  changed.  It 
was  the  agreement  that  the  stock  accom- 
panying the  draft  might  be  utilized  fbr  the 
purpose  of  reimbursing  the  bank  on  account 
of  that  particular  credit  The  bank  to  that 
extent  had  security  to  cover  the  amount  so 
credited,  and  unquestionably  it  had  the  right 
to  look  to  that  security  In  securing  satisfac- 
tion of  the  debt  Both  questions  discussed 
must  therefore  be  resolved  against  the  con- 
trition of  appellant,  and  there  are  none  oth- 
ers which  seem  to  require  attention. 

There  was  sufficient  evidence  to  sustain  all 
of  tiie  findings  made  by  the  trial  court 

The  Judgment  is  affirmed. 

We  concur:  GONRET,  P.  3.;  SHAW,  J. 


(U  Cal.  App.  54) 

PEOPLE  v.  KELLET.    (Cr.  238.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.  Feb.  23.  1914.) 

1.  HOUICIDE  (I  282*)  —  INSTKUCTIONS— '*lN- 
VOLDNTABT  MANStAVOHTEB"  —  ApPUCAUIL- 

ITT  TO  Evidence. 

Where  a  watdunan  intenttonally  fired  at 
and  killed  one  who  was  approaching  the  hed 


where  tEle  watchman  bad  been  Bleeping,  and 
claimed  the  right  of  self-defense,  it  was  error  to 
instruct  as  to  involuntary  manslaughter,  which 
is  defined  by  Pen.  Code,  i  192.  as  the  unlawful 
killing  of  a  human  being,  without  malice,  in 
tbe  commission  of  an  unlawful  act,  or  in  tbe 
commission  of  a  lawful  act  which  might  produce 
death  in  an  unlawful  manner,  without  doe  cau- 
tion or  circumspection. 

[Ed.  Note.— For  other  eases,  see  Homicide, 
Cent  Dig.  f  674;  Dec  Dig.  1282.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3762,  3763;  voL  8,  p.  7692.] 

2.  HouiciDE  (S  340*)—Afpeal— Harulesb  Eb- 

BOB— InSTBUCTION  ON  MaNSLAUGHTEE. 

Where  the  verdict  was  "guilty  of  involuntary 
manslaughter,"  the  presumption  is,  not  that  tbe 
jury  would  have  convicted  the  defendant  of  a 
more  serious  offense  if  tbe  inBtmction  bad  not 
been  given,  but  that  they  decided  that  he  was 
not  guilty  of  the  more  serious  offenses  before 
finding  him  guilty  of  involuntary  manslaughter; 
and  therefore  an  instruction  as  to  lovolontary 
manslaughter  of  which  there  was  no  evidence, 
was  prejudiciaL 

fEd.  Note. — For  other  cases,  see  Homicide. 
Cent.  Dig.      715-717,  720;  Dec.  Dig.  i  340.*] 

3.  Criminal  Law  (§  193%*)— Verdict~Con- 
STBUCTiON— Conviction  of  Lessee  Offense. 

A  verdict  convicting  defendant  of  involun- 
tary manslaughter  is  an  acquittal  of  the  higher 
crimes  embraced  in  the  information. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  H  866^  387,  889,  8M;  Dec. 
Dig.*!  193H.*r 

4.  Homicide  (|  34*)  —  Involtjntabt  Man- 
8lauqhteb. 

The  crime  of  involuntary  manBlaugbter  is 
entirely  distinct  from  that  of  murder  and  volun- 
tary manslaughter,  since  there  is  wanting  the 
element  of  malice  and  preconceived  intent  es- 
sentiul  to  murder  and  the  element  of  Intention 
to  take  life  essential  to  voluntary^  manslaughter: 
the  only  element  in  common  being  that  of  the 
killing  oC  a  human  being. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  I  65;  Dec.  Dig.  |  34.*] 

Appeal  from  Superior  Court,  Humboldt 
County;  Geo.  D.  Murray.  Judge. 

Clarence  A.  Kelley  was  convicted  of  In- 
voluntary manslaughter,  and  be  appeals. 
Reversed. 

O.  W.  Hunter,  of  Eureka,  for  appellant 
U.  S.  Webb,  Atty.  Gol,  and  J.  Charles  Jones, 
Deputy  Atty.  Gen,,  for  the  People. 

HART,  J.  Under  an  Information  duly  filed 
In  the  superior  court  of  Humboldt  county 
charging  him  with  the  crime  of  murder,  the 
defendant  was  found  guilty  by  tbe  jury  of 
the  crime  of  Involuntary  manslaughter,  and 
this  court  is  asked  to  review  the  record  and 
set  aside  the  verdict  for  alleged  errors  of 
the  trial  court,  presented  here  on  an  appeal 
from  the  Judgment  of  conviction  and  the 
order  denying  the  defendant  a  new  trlaL 

The  facts  as  disclosed  by  tbe  record  are 
these:  At  about  tbe  hour  of  2  o'clock  on  the 
morning  of  May  22,  1913,  the  defendant  shot 
and  killed  one  Edward  B.  Schnanbelt;  the 
homicide  having  occurred  in  the  northern 
part  of  Humboldt  county  on  property  belong- 
ing to  the  Lagoon  Lumber  Company.  Said 
company  acquired  said  property  by  deed. 


*rw  oOiar  eases  wt  same  topic  and  section  NUUB&R  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  *  Rsp'r  ladezes 
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dated  December  28, 1910.  from  the  Humboldt 
SbiDgle  Compaay;  the  latter  company  bar- 
ing for  many  years  prior  to  said  transfer 
of  the  property  maintained  and  operated  a 
sblDsle  mill  thereon.  While  the  property 
was  owned  by  the  last-named  company,  the 
deceased  was,  for  many  years,  saperintendent 
of  the  shingle  mill,  and,  with  bla  family,  re- 
sided on  the  premises.  The  deceased  was 
finally  comi>elled  to  surrender  possession  of 
and  remove  from  the  premises ;  but,  claiming 
an  Interest  in  said  mill  and  certain  personal 
property  situated  on  the  premises,  he  subse- 
quently returned  and  again  took  possession 
of  the  property.  Thereafter— either  in  the 
month  of  September  or  October,  l£H2 — he 
was  again  deprived  of  possession  and  evicted 
from  the  premises  by  appropriate  legal  pro- 
ceedings. At  about  this  time  the  Lagoon 
Lumber  Company  placed  the  defendant  and 
one  Hevener  in  diarge  of  the  premises;  their 
datles  being  to  wat<^  the  same  and  so  prevent 
the  wrongful  taking  of  any  of  the  personal 
ptoperty  situated  thereon.  Kelley  remained 
on  the  premises  in  that  capacity  continuous- 
ly up  to  the  time  of  the  homicide,  with  the 
ezoeptlon  of  a  few  weeks,  during  which  time 
he  was  In  a  hospital,  where  he  was  required 
to  go  and  remain  on  account  of  illness.  Hev- 
ener  was  succeeded  by  a  man  named  Delser, 
the  latter  by  one  Bridge  and  finally  one 
Henry  Hanson  was  Installed  in  the  place  of 
Bridges  and  remained  as  an  assistant  of  the 
defendant  up  to  the  day  on  which  the  shoot- 
ing occurred;  he  having  witnessed  that  act 

Early  in  the  month  of  May,  1913,  the  La- 
goon Lumb^  Company  sold  the  machinery  in 
the  ahingle  mill  and  all  the  personal  property 
on  the  premises  to  one  J.  F.  Helms,  who. 
slMUtly  thereafter,  sold  the  property  so  pur- 
chased to  the  firm  of  Larsen  &  BelL  After 
Kelley  was  placed  in  cha^e  of  the  premises. 
It  appears  that  therefrom  various  articles 
of  personal  property  were,  from  time  to 
Ume,  snrreptltioiisly  taken  or  removed.  Bfost 
of  the  pr<H)erty  so  taken  was  removed  from 
the  shingle  mill  and  the  blacksmith  shop. 
Kelley  and  Hanson,  up  to  tbe  20th  day  of 
Hay,  had  beoa  sle^dng  In  a  cabin  which  was 
irttaated  on  Hie  premises  at  a  distance,  ap- 
proximately, of  000  yards  from  the  black- 
smitta  shop  and  of  almost  600  jrards  from  the 
milL  Seasons  existed  for  suspecting  that 
the  deceased  uid  his  sons— yonng  boys,  of  the 
ages  of  11  and  IS  at  the  time  of  the  homicide 
—had  made  a  practice  of  rioting  the  prem- 
ises at  late  hours  of  the  night  or  the  early 
morning  hours,  and  taking  with  them  from 
the  mill  and  blacksmith  shop  such  articles 
as  they  claimed  bdonged  to  the  deceased. 
In  fact,  the  evldoice  discloses  that  Kelley 
and  Hanson  knew  of  certain  property  having 
been  taken  from  the  property  by  the  deceased. 

In  the  month  of  May,  1913,  Larsen  &  Bell 
commenced  the  dismantling  of  the  mill  for 
the  purpose  of  removing  the  machinery  there- 
of from  the  premises.  Having  been  apprised 


of  the  taking  of  certain  parts  of  the  machin- 
ery and  other  personal  property  from  the 
premises,  Larsen  a  few  days  b^ore  the 
shooting,  admonished  and  requested  Kelley 
and  Hanson  to  keep  stricter  rigll  or  watch- 
fulness than  they  bad  theretofore  maintained 
and  thus  [»%vent  persons  from  coming  on  the 
premises  during  nighttime  and  removing 
therefrom  any  property.  In  obedience  to 
the  admonition  o  given,  Kelley  and  Hanson, 
on  the  20th  day  of  May,  moved  their  bed 
from  the  cabin  which  they  Iiad  t>een  occupy- 
ing as  a  sleeping  apartment  out  in  the  open 
and  upon  the  ground,  at  a  point  between  and 
about  equal  distance  from  the  shlnt^e  mill 
and  the  blacksmith  shop. 

Kelley  had  had  some  trouble  with  Schnau- 
belt  and  his  sons  over  the  trespassing  of  the 
stock  of  the  deceased  upon  the  premises  up- 
on which  the  mill  was  located.  He  had  aUo 
had  some  controversy  with  the  deceased  over 
the  taking  by  the  latter  of  certain  property 
from  said  premises;  both  Larsen  &  Bell  and 
the  former  claiming  to  be  the  owner  thereof. 
I>nrlng  the  course  of  the  controversy  referred 
to,  Kelley  requested  Schnaubelt  to  keep  away 
from  the  premises,  and  declared  that  he  (Kel- 
ley) had  been  placed  in  charge  of  the  prop- 
erty to  keep  him  (deceased)  away.  The  lat- 
ter rejoined  by  saying  that  he  well  knew  for 
what  purpose  Kelley  had  been  put  in  control 
of  the  property,  and  remarked  that  other 
watchmen  had  previously  been  placed  there 
for  the  same  purpose,  but  that  tbej  did  not 
remain  there  long. 

Kelley  had  also  been  told  by  other  persons 
that  the  deceased  was  a  "dangerous  man," 
that  he  was  "an  anarchist  and  a  bomb 
thrower,"  and  that  he  said  that  he  would 
"get  those  fellows,"  referring  to  Kelley  and 
Hanson.  It  further  appears  that  Kelley 
was  aware  of  trouble  which  the  deceased 
had  had  with  Delser,  who  served  as  watch- 
man at  the  premises  at  one  time,  and  In  the 
course  of  which  the  deceased  took  a  shotgun 
from  the  possession  of  Delser  and  carried 
It  to  his  (the  deceased's)  home. 

Kelley  and  Hanson  together  occupied  Qie 
bed  whld),  as  above  explained,  was  placed* 
out  In  the  open  and  upon  the  ground.  Kelley 
remained  awake  most  ot  the  night  beginning 
with  the  20th  day  of  May;  but  nothing  out 
of  the  ordinary  happened  or  occurred  on 
the  premises. during  that  night  On  the  fol- 
lowing night— May  21,  lOia— Kelley  and 
Hanson  retired  at  about  8  o'clock  p.  m. ;  the 
former  placing  a  Smith  ft  Wesson  38-caliber 
revolver  under  his  pillow.  The  moon  was 
out  that  night,  and,  although  an  ocean  fug, 
hanging  high  above  the  earth,  prevailed,  a 
person  with  ordinary  eyesight  could  easily 
recognize  an  acquaintance  a  short  distance 
from  him.  Shortly  after  retiring  on  the 
night  last  mentioned,  both  Kelley  and  Han- 
son fell  Into  a  sleep  and  so  remained  until 
at  about  the  hour  of  2  o'clock  the  following 
morning— May  22d — when  Kelley  was  snd- 
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denly  awakened  by  a  noise  which,  according 
to  his  description  of  It,  sonaded  like  that 
produced  by  one  stumbling  against  some  ob- 
ject. Upon  opening  his  eyes,  he  saw  the  de- 
ceased approaching  and  then  within  12  feet 
of  his  bed.  He  at  once  recognized  Schnau- 
belt,  and  he  thereupon  uttered  a  loud  scream, 
and  at  the  same  instant  reached  for  and  pro- 
cured his  revolver  and  began  shooting  at  the 
deceased.  He  emptied  four  shells  in  firing 
at  Scbnaubelt  But  one  of  the  shots  took 
effect  in  the  body  of  the  deceased;  the  bullet 
entering  Just  below  the  collar  trane,  and,  tak- 
ing a  downward  course,  severed  the  artery 
leading  to  the  heart,  and  lodging  In  the  shoul- 
der by  the  side  of  the  backbone.  Just  under 
the  spine.  The  wound  thus  Inflicted  pro- 
duced almost  the  Instant  death  of  Scbnau- 
belt 

Hanson  testified  that  be  was  awakened  by 
the  loud,  shrill  outcry  sent  out  by  Eelley 
and  the  shot  which  was  fired  almost  Instan- 
taneously therewith.  After  Kelley  had  fired 
at  the  deceased  two  or  three  times,  Hanson 
grabbed  the  former  by  the  arm  and  urged 
him  to  cease  shooting. 

Kelley  de<:iared  that  the  scream  uttered  by 
him,  on  awakening  and  seeing  the  deceased 
coming  toward  his  bed,  was  occasioned  by 
fright;  that,  having  been  told  of  the  danger- 
ous character  of  the  deceased,  he  believed 
that  the  latter  was  approactilng  ills  bed  for 
the  purpose  and  with  the  Intention  of  inflict- 
ing upon  him  bodily  injury ;  and  that  It  was 
under  the  Influence  of  the  fear  so  entertained 
that  he  fired  at  the  deceased,  believing  In 
good  faith  that  It  was  necessary  to  shoot  the 
deceased  to  protect  himself  against  violence 
at  his  hands. 

The  foregoing  Involves  an  accurate  state- 
.  ment.  In  substance,  of  all  the  facts  and  cir- 
cumstances leading  to  and  Immediately  at- 
tending the  killing,  and  upon  which  the  jury 
predicated  their  verdict. 

[1]  The  defendant  here  claims  that  the 
Judgment  and  the  order  should  be  reversed 
for  errors  alleged  to  have  been  committed  by 
the  trial  court  In  Its  rulings  respecting  mat- 
.  ters  of  evidence,  and  In  reading  to  the  Jury 
certain  Instructions;  numerous  errors  being 
assigned  under  both  those  heads.  But  we 
are  convinced,  that  the  court  committed  a 
vital  error  against  the  rights  of  the  accused 
in  instructing  the  Jury  upon  the  question  of 
Involuntary  manslaughter,  of  which  crime 
the  defendant  was  convicted,  and  It  will  not 
be  necessary,  therefore,  to  consider  any  other 
point  urged  by  the  defendant  In  Impeachmeni 
of  the  Judgment  and  the  order  than  that  In- 
volved In  the  action  of  the  court  In  so  In- 
structing the  Jury. 

The  Instruction  r^erred  to  reads  as  fol- 
lows: "Within  the  crime  of  murder  is  in- 
cluded the  crime  of  involuntary  manslaugh- 
ter. If  one  person  unlawfully  kill  another 
person  without  malice,  and  while  In  the 
commission  of  a  lav^ful  act,  which  might  pro- 
duce death  In  an  nulawtul  manner,  or  with- 


out due  caution  and  circumspection,  it  is  In- 
voluntary manslaughter.  If,  therefore,  you 
find  from  the  evidence  beyond  a  reasonable 
doubt  that,  at  the  time  and  place  mentioned 
In  the  information,  the  defendant,  while 
guarding  property  with  a  loaded  revolver, 
willfully  and  without  due  caution  and  cir- 
cumspection, shot  and  Idiled  the  said  Scbnan- 
belt,  then  the  defendant  would  be  guilty  of 
the  crime  of  Involuntary  manslaughter,  even 
though  said  killing  was  without  malice." 

Upon  concluding  the  reading  of  its  charge, 
the  court  submitted  to  the  Jury,  among  oth- 
ers applicable  to  the  charge  of  murder,  a 
form  of  verdict  conforming  to  the  purport 
of  the  foregoing  Instruction,  and,  as  seen, 
the  result  arrived  at  by  the  Jury  required  the 
adoption  of  that  form. 

By  section  1^  of  the  Penal  Code,  man- 
slaughter Is  declared  to  be  the  unlawful  kill- 
ing of  a  human  being  without  malice,  and 
is  divided  into  two  kinds,  viz.:  "L  Voluntary 
— upon  a  sudden  quarrel  or  heat  of  passion. 
2.  Involuntary — in  the  commission  of  an  un- 
lawful act,  not  amounting  to  felony;  or  in 
the  commission  of  a  lawful  act  which  might 
produce  deatli.  In  an  unlawful  manner,  or 
without  due  caution  and  circumspection." 

Thus  it  la  to  be  observed  that,  to  Justify ' 
the  giving  of  the  instruction  above  quoted, 
there  must  have  been  some  evidence  which 
showed  or  tended  to  show,  either  that  the 
homicide  was  the  result  of  the  commission 
by  the  defendant  of  some  unlawful  act,  not 
amounting  to  felony,  as,  for  Instance,  a  vio- 
lent battery  which  was  the  indirect  cause  of 
the  death  of  the  deceased,  or  ttiat  death  was 
caused  by  the  unlavrful  manner  of  doing 
some  lawful  act,  which  might  produce  death, 
or  by  the  execution  ot  such  lawful  act  with- 
out due  caution  and  circumspection,  as,  for 
instance,  causing  the  death  of  a  pmon  by 
the  use  or  handling  of  a  loaded  gun  with  a 
degree  of  carelessnefls  amonnting  to  crimiDal 
negligence. 

As  has  been  shown,  there  is  absolutely  no 
element  of  Involuntary  manslaughter  disclosed 
by  the  evidence  In  this  case.  In  other  words, 
there  is  not  revealed  by  the  evidence  any 
fact  or  circumstance  even  remotely  tending 
to  establish  against  the  defendant  a  case  of 
involuntary  manslaughter.  The  evidence, 
upon  its  face,  without  conflict,  shows  these 
facts;  That,  the  defendant  was  placed  as  a 
watchman  In  chaise  of  the  premises  upon 
which  the  shooting  occurred  for  the  esijress 
purpose  of  keeping  the  deceased  away  from 
said  premises,  or  at  least  of  preventing  blm 
from  taking  therefrom,  as  he  was  suspected 
of  having  done  on  some  occasions,  personal 
property  of  which  the  defendant's  employers 
claimed  ownership;  that  the  deceased  knew 
that  the  defendant  had  been  placed  In  control 
of  the  property  for  that  purpose;  that  the 
defendant  believed,  from  statements  made  to 
him  by  other  people  touching  the  reputation 
and  the  character  of  the  deceased,  that  the 
latter  was  a  "dangerous  man"— that  Jii  to 
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say*  a  man  wbo  would  not  hesitate  to  resort 
to  Tiolence  If  necessary  to  carry  out  hia  set 
purposes,  of  which  an  Intention  to  obtain 
custody  of  certain  personal  property  on  the 
premises,  under  a  claim  of  ownership  there- 
of»  was  shown  to  be  one. 

The  record  farther  shows  that  the  defend- 
ant declared  and  admitted  on  the  witness 
atand,  and  his  testimony  was  not  controTert- 
ed  In  0iat  particular,  tiiat  he  deliberately 
fired  at  the  deceased,  under  the  belief  and 
the  tear  that  the  latter  was  approaching  his 
bed  for  the  purpose  and  with  Uie  Intention 
of  Inflicting  upon  him  bodily  injury.  In  a 
word,  the  defendant  made  no  claim  ttuit  the 
Ullinv  was  eyw  tiie  result  of  a  sudden  quai^ 
i«l  or  committed  in  the  heat  of  passion,  much 
less  that  it  waa  the  result  of  an  unlawful 
act  not  amounting  to  a  fdony  or  the  conse- 
quence of  misadventure.  Nor  did  the  prose* 
cntion  make  any  such  61alm,  so  far  as  the 
record  discloses,  and,  as  stated,  no  such  the- 
ory finds  the  slightest  support  In  the  evi- 
dence. The  d^ense  interposed  by  the  de- 
fendant waa  that  of  self-defianse;  his  sole 
claim  bdng  that  all  the  drenmstances  of 
wU<^  he  was  cf^^dsant,  and  by  whicb  he 
waa  surrounded  at  the  time  of  the  shooting, 
were  mch  as  to  afford  to  him  reasonable 
ground  to  appr^end  a  design  in  flie  deceas- 
ed to  do  him  great  bodily  inlnry,  and  that 
there  was,  when  he  fired,  "imminent  danger 
of  such  design  being  accomplished"  (section 
197.  subd.  3,  Pen.  Code),  that  the  drcum- 
Btances  referred  to  were  "sufficient  to  ezdte 
the  fears  of  a  reasonable  person,"  and  that, 
in  firing  at  the  deceased,  he  "acted  under  the 
Influence  of  such  fears  alone"  (section  108, 
Pen.  Code).  It  follows  that  an  Instruction 
upon  the  subject  of  Involuntary  manslaugh- 
ter is  not  only  foreign  to  the  theory  upon 
which  the  cause  was  tried  but  wholly  Inap- 
plicable to  the  evidence  or  any  fact  or  dr- 
eam stance  developed  thereby. 

[2]  That  the  action  of  the  court  In  giving 
to  the  jury  the  above-quoted  Instruction  up- 
on that  subject,  and  In  submitting  to  them 
a  form  of  rerdict  conforming  thereto,  was, 
under  the  drenmstances  of  this  case,  preju- 
didal,  we  think  is  plainly  manifest 

Strictly  speaking,  there  was  but  one  or 
the  other  of  two  results  which,  under  the 
evidence,  could  logically,  have  been  reached 
by  the  Jury,  and  that  was  to  convict  the  de- 
fendant of  one  or  the  other  of  the  two  de- 
grees of  murder  or  acquit  Mm.  This  Is  not 
to  say,  however,  thot  a  verdict  of  voluntary 
manslaughter  could  not  be  sustained  upon 
the  record  before  us,  for  It  Is  true,  as  a  gen- 
eral proposition,  which  might  perhaps  be 
held  applicable  In  this  case,  had  the  defend- 
ant been  convlded  of  voluntary  manslaugh- 
ter, that  a  party  will  not  be  heard  in  an  ob- 
jection to  a  verdict  of  manslaughter  against 
him  under  an  Indictment  tor  murder,  where 
it  appears  that,  under  the  evidence,  he  In 
Justness  ought  to  have  been  convicted  of  the 


crime  of  murder  of  one  or  the  other  of  the 
degrees  thereof;  the  theory  .of  that  proposi- 
tion being  that  there  can  in  reason  be  no 
just  cause  of  complaint  by  the  defendant 
where  the  verdict  is  more  favorable  to  him 
than  Is  perhaps  Justified  by  the  evidence. 
People  V.  Bamhart,  fi9  CaL  881;  People  v. 
Uaroney,  109  Cal.  277,  41  Pac.  1097 ;  People 
V.  Lowen,  109  Cal.  881,  42  Pac.  32;  People 
V.  Muhlner,  116  Cal.  802,  306,  47  Pac.  128. 
But  it  is  very  dear  that  this  case  does  not 
fall  within  the  proposition  declared  in  those 
cases.  The  fact  that  a  valid  conviction  of 
manslaughter  may  be  had  under  an  indict- 
ment for  murder  "does  not  Justify  any  kind 
of  a  charge  which  a  court  may  give  upon 
that  subject,  regardless  of  the  character  and 
the  theory  of  the  case;  instructions  must  bo 
applicable  to  tpe  facts  and  features  of  the 
case  in  hand."  People  v.  Huntington,  138 
Cal.  261,  264,  70  Pac.  284. 

[3]  As  we  have  shown,  this  case  is  entirely 
destitute  of  any  element  of  Involuntary  man- 
slaughter, and  the  instruction  under  consider- 
ation was  as  inapplicable  to  it  or  any  of  its 
features  or  to  any  theory  dedndble  from  the 
evidence  as  an  instructloo  upon  highway  rob- 
bery would  have  been,  and  it  manifestly  led 
to  a  verdict  which  not  only  d«lves  absolute- 
ly no  support  from  the  evidence,  but  which 
is  equivalent  to  the  acquittal  of  the  defend- 
ant of  the  higher  crimes  embraced  in  that 
charged  in  the  information.  People  v.  UuU* 
ner,  116  CaL  308, 47  Pac  128;  People  t.  Cyty, 
11  Gal.  App.  702,  706,  106  Pac.  259.  In  oth- 
er words,  the  verdict  returned  Is  not  only 
without  any  foundation  in  the  evidence  for 
its  support,  but  its  effect  is  to  acquit  the  ac- 
cused of  any  crtme  within  that  charged  of 
which  be  could  legally  have  been  couTicted 
under  the  evidence. 

It  Is  no  argument  going  to  the  Impeach- 
meat  of  the  foregtdng  view6  to  contend  that, 
but  for  the  Instruction  under  criticism,  the 
Jury  might  have  convicted  the  accused  of 
some  one  of  the  other  offenses  Induded  Id 
the  charge,  and  therefore  be  Is  now  in  no 
posltlcn  to  complain.  The  presumption  aris- 
ing from  the  verdict  la  the  reverse. 

[4]  The  crime  of  involuntary  manslaughter 
is  entirely  distinct  from  that  of  murder  and 
voluntary  manslaughter.  The  three  crimes 
possess  but  one  element  in  common,  and  that 
is  the  fact  of  the  IclillDg.  In  murder,  there 
Is,  essentlaUy,  the  element  of  malice  or  pre- 
meditation and  the  preconceived  intention  to 
kill.  In  voluntary  manslaughter,  while  the 
element  of  malice  or  premeditation  In  the 
taking  of  life  is  wanting,  the  intention  to  do 
so  is  present,  as  the  term  "voluntary"  neces- 
sarily Implies.  Involuntary  manslaughter,  as 
the  phrase  nece^arily  Imports,  and  as  our 
Code  defines  that  crime,  Is  the  taking  of  life 
in  certain  unlawful  ways  without  any  inten- 
tion of  doing  so.  These  distinctions  were 
made  dear  to  the  Jury,   Indeed,  the  Jurjr 
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were  fully  and  clearly  Instructed  upon  the 
crime  and  degrees  of  murder  and  the  lesser 
otfenses  included  therein,  and  presumptively 
understood  and  were  guided  by  said  Instruc- 
tions and  the  distinctions  pointed  out  therein 
between  the  several  offenses  embraced  within 
the  crime  of  murder.  The  further  presump- 
tion is  to  be  indulged  that,  after  deliberating 
upon  and  fully  considering  and  testing  the 
evidence  by  the  Instructions  upon  murder 
and  voluntary  manslaughter,  the  Jury  reach- 
ed the  concludon  that  there  was  disclosed, 
outside  of  the  fact  of  the  killing,  none  of 
the  essential  elements  of  either  the  crime  of 
murder  or  that  of  voluntary  manslaughter, 
and  that  thereupon,  and  solely  influenced 
by  and  acting  upon  the  instruction  read  to 
them  by  the  court  that,  under  the  evidence, 
they  were  at  liberty  to  find  a  verdict  of  in- 
voluntary manslaughter,  found  the  defendant 
guilty  of  said  offense,  and  that  but  for  said 
Instruction  a  verdict  of  not  guilty  of  any  of- 
fense would  have  been  the  result  of  the  Ju- 
ry's dellberatlona. 

We  can  see  no  escape  from  the  conclusion 
that  said  Instruction  was  without  a  Just 
place  in  the  case,  and  that  It  was  solely  re- 
sponsible for  a  verdict  wholly  destitute  of  a 
prop  for  its  support. 

Tbe  Judgment  and  order  are  reversed. 

We  concor:  CHIPMAN,  P.  J.;  BUB- 
NBTT,  J. 
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IfATTHEWS  T.  LOPUS.    (CSt.  1163.) 
{District  Court  of  Appeal,  Tlilrd  District,  Csl- 
ifOTDia.   Feb.  24. 1914.) 

1.  PLEADING      (S  214*)— D.EMnBBEB— ADUXS- 

sions. 

A  demurrer  admits  tbe  verity  of  the  facta 

pleaded  in  tbe  complaint. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  i«  526-634;  Dec.  Dig.  |  214.*] 

2.  GAUINO  (I  29*)— LXABIUTT  OT  STAKBHOU)- 
ER— WlTHDKAWAL  FBOH  WAOEB. 

Where  a  party,  who  has  made  a  wager  up- 
on tbe  result  of  a  certain  event,  withdraws 
therefrom  before  the  event  has  happened,  he  is 
ordinarily,  in  law,  entitled  to  the  mon^  put  np 
by  him. 

[£d.  Note.— For  other  cases,  lea  Gaming. 
Cent.  Dig.  6  68;  Dec  Dig.  1  29>] 

3.  Gaiiino<S  28*)— Liabilitt  of  Stakehold- 
EBS— Withdraw AL  from  Waqeb. 

Since  betting  on  a  contest  between  men  is 
made  a  crime  by  Pen.  Code,  §  337a  (added  by 
St.  1011,  p.  4),  one  who  places  a  wager  on  a 
wrestling  match  in  the  hands  of  a  etakeholder 
has  committed  a  complete  crime  and  may  not 
thereafter  recover  the  money  from  the  stake- 
holder even  though  he  withdrew  from  the  wager 
before  the  match  was  finished. 

[Ed.  Note,— For  other  eases,  see  Gaming, 
Cent.  Dig.  §  68 ;  Dec.  Dig.  S  29.*] 

4.  Gaming  (S  72%  New,  vol.  8  Key-No.  Series) 
—Pasties  to  Criheb— Aideb  and  Abettob. 

The  stakeholder  who  accepts  a  wager  on  a 
wrestling  match  is  an  aider  and  abettor  to  the 
uinking  of  the  wager,  which  ia  made  a  crime  by 
Pen.  Code.  9  337a  (added  by  St.  1911,  p.  4),  and 
fs  therefore  guilty  as  a  principal  under  Pen. 
Code,  S  31. 


Appeal  from  Superior  Court,  Sonoma  Coun- 
ty; Emmet  Seawell,  Judge. 

Action  by  George  Matthews  against  Frank 
Lopus.  Judgment  for  plaintiff,  and  defendant 
appeals.  Reversed,  with  directions  to  the 
trial  court  to  sastain  the  demurrer  to  Qa 
complaint 

W.  H.  Early,  of  Petalnma,  for  appellant 
E.  M.  Norton  and  Fred  W.  McOonnell,  botb  of 
Healdsbarg,  fbr  respcoidait  . 

HART,  J.  This  Is  an  action  for  the  zecoT- 
ery  of  money  placed  on  a  wager  by  the  plain- 
tiff and  one  William  Matthews  In  the  custody 
of  the  defendant  as  a  stakeholder.  The  com- 
plaint, In  substance,  alleges  that  on  tlie  15th 
day  of  September,  1912,  at  the  town  of  Penn- 
grove.  In  Sonoma  county,  the  plaintiff  and 
said  WUIlam  Matthews  deposited  with  the  de- 
fendant as  wagers  the  sums  of  $500  and  $100, 
respectively,  said  sums,  wltlk  other  moneys 
wagered  against  them,  to  t>e  held  by  the  de- 
fendant as  a  stakeholder  with  the  mutual 
understanding  between  the  parties  and  In- 
structions to  the  defendant  that  the  moneys 
so  held  should  be  paid  to  the  winner  of  a 
certain  "wrestling"  contest  to  take  place  at 
said  town  of  Penngrove,  on  the  said  16tb  day 
of  September,  1912,  between  the  plaintiff  and 
one  George  McLeod;  that  on  said  day,  at 
about  the  hour  of  8:30  p.  m.,  said  wrestling 
match  was  started,  but  that  before  tbe  same 
was  finished  or  completed,  it  was  stopped  by 
one  John  Lopus,  a  deputy  sheriff  of  Sonoma 
county,  because  such  contest  involvcsd  an  in- 
fraction of  the  law  (Pen.  Ct^e,  i  837a,  as 
amended  in  1911-8ee  Stats.  1911.  p.  4);  that 
Immediate  upon  the  stopping  of  said  con- 
test, and  before  any  deddon  therein  was 
gILvea  by  the  referee  thereof  the  plaintiff  and 
the  said  William  Matthews  gaye  notice  to 
the  defendant  that  they  repudiated  said  wag- 
ers and  attempted  to  withdraw  tiierefrom  and 
demanded  of  tbe  defradant  the  retam  or  pay- 
ment to  them  of' the  sums  so  deposited  by 
them  with  him;  that  the  defendant  refused 
to  yield  to  that  demand,  and  still  refoses  to 
tarn  over  said  moneys  to  the  plaintiff,  who, 
subsequoitly,  and  before  tbe  commmcaneDt 
of  this  action,  so  the  complaint  declares,  be- 
came the  owner  by  ass^nment,  for  a  good  and 
sufficient  consideration,  of  the  claim  of  said 
William  Matthews.  The  prayer  of  tbe  com- 
plaint is  for  Judgment  for  tbe  sum  of  f600, 
legal  interest  and  costs  of  suit 

The  defendant  demurred  to  the  complaint 
on  general  and  special  grounds.  The  demur- 
rer was  overmled,  and  the  defendant  there- 
upon filed  an  answer,  the  averments  of  which 
need  not  be  noticed  here,  since  the  appeal  Is 
from  the  Judgment,  entered  upon  tbe  order 
overruling  the  demurrw,  upon  the  Judgment 
roll  alone,  and  the  sole  contention  urged 
against  the  legality  of  said  Judgment  Is  that 
the  complaint  does  not  state  a  cause  of  action 
against  the  defendant   In  support  of  that 
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contention,  the  defendant  submits  these  prop- 
ortions: (1)  'TThat  the  pladns  of  money  as  a 
wager  or  bet  in  the  hands  of  a  stakeholder 
being  a  criminal  offense,  pnolshable  by  fine 
and  Imprisonment  (Pen.  C!ode,  |  837a,  sapra), 
DO  action  can  be  maintained  one  of  the 
gnilty  parties  agalnat  tiie  ottier  to  recover  the 
money  thus  ill^lly  staked;  C2)  becanse  the 
bet  or  wager  and  the  partial  execntlon  of  the 
ill^al  object  deprtres  the  party  of  the  right 
to  repadlate  the  Ul^al  contract  and  recover 
money  paid  or  depodted  therennder." 

[1]  Since  the  demurrer  necessarily  admits 
the  verity  of  the  facta  stated  in  the  complaint. 
It  is  to  be  assumed  that  that  pleading  con- 
tains a  true  narrative  of  the  history  of  the 
transaction  out  of  which  this  controversy 
arises.  It  must  therefore  be  taken  as  true 
that,  although  the  event  upon  which  the 
wager  was  staked  was  actually  commenced, 
It  was  not  In  any  sense  prosecuted  to  a  finish 
nor,  consequently,  decided.  It  must  also  be 
accepted  as  true  that  the  plaintiff,  before  the 
completion  of  the  event,  disaffirmed  and  with- 
drew from  the  Illegal  contract  to  which  thus 
be  became  a  party. 

The  real  question  here,  then,  is  whether, 
under  the  drcamstances  disclosed  by  the 
complaint,  he  was  legally  authorized  to  re- 
pudiate the  agreement  and  so  be  entitled  In 
law  to  the  return  of  the  money  deposited  by 
him  under  said  agreement  with  the  stake- 
holder. 

[2,  8]  Gambling  contracts,  being  opposed  to 
good  morals  and  public  policy,  are  not  recog- 
nized by  the  courts.  The  principle  applicable 
to  them  is  expressed  In  the  two  maxims,  "Ex 
dolo  malo  non  oritur  actio,"  and,  "Ex  pacto 
illidto  non  oritur  actio."  Where,  however, 
a  party  to  such  a  contract,  which  involves  a 
wager  of  money  or  property  upon  the  result 
of  a  certain  event,  disaffirms  or  withdraws 
from  the  same  before  the  event  has  happened, 
he  win,  ordinarily,  be  entitled  In  law  to  a 
return  of  the  money  so  put  up  by  him.  The 
last-mentioned  rule  and  the  reason  support- 
ing It  are  stated  in  the  6aae  of  Wassermann 
V.  Sloss.  117  CaL  425,  49  Pac  566,  38  L.  R.  A. 
176,  59  Am.  St  Rep.  209,  as  follows:  "The 
good  or  bad  morals  of  this  understanding  is 
Immaterial,  for  the  reason  that  the  venture 
was  in  no  sense  executed,  and  until  executed 
both  parties  are  given  an  opportunity  for  re- 
pratance  and  rescission.  Seeing  the  error  of 
his  ways,  •  *  *  a  party  may  withdraw 
from  the  transaction;  and  the  law  extends  to 
him  a  helping  hand  by  offering  the  induce- 
ment of  giving  back  to  him  anything  of  value 
with,  which  he  has  parted."  See,  also,  John- 
ston V.  Russell,  37  Cal.  670;  Wise  v.  Rose,  110 
CaL  159,  42  Pac.  569.  If  this  was  all  that 
could  be  said  of  the  present  case,  we  should 
be  Indlned  to  hold  that  the  complaint  states 
a  cause  of  action  and  that  the  judgment,  so 
far  as  the  record  before  us  discloses,  should 
be  mdield.  But  a  situation  Is  presented  here 
very  different  from  that  found  In  those  cases 


In  which  it  is  held  that  one  may  disaffirm  a 
contract  contra  bonus  mores,  to  which  he  bad 
become  a  party,  and  so  be  restored  to  statu 
QUO,  prior  to  the  execution  of  tlie  transaction, 
to  which  such  contract  relates.  This  arises 
from  the  present  state  of  our  law  upon  the 
subject  of  Budi  transactions,  particularly  that 
kind  of  a  transaction  that  constitutes  the 
basis  at  this  controversy. 

The  Legislature  of  this  state,  at  Its  ses- 
sion of  1911,  and  prior  to  the  time  at  which 
the  transaction  concerned  here  occurred, 
amended  section  337a  of  the  Penal  Code 
(Stats.  1911,  p.  4),  by  adding  thereto  the  fol- 
lowing provision:  "Every  person  •  •  • 
who  lays,  makes,  offers  or  accepts  any  bet 
or  bets,  or  wager  or  wagers,  upon  the  result, 
or  purported  result,  of  any  trial,  or  purported 
trial,  or  contest,  or  purported  contest,  of  skill, 
speed  or  power  of  endurance  of  man  or  beast, 
or  between  men,  beasts  or  mechanical  ap- 
paratus, is  punishable  by  imprisonment  in 
the  county  Jail  or  state  prison  for  a  period 
of  not  less  than  thirty  days  and  not  exceed- 
ing one  year." 

It  will  thus  be  observed  that,  under  our 
law,  as  it  stood  at  the  time  of  the  trans- 
action giving  rise  to  this  action  and  as  It 
now  stands,  the  act  of  the  plaintiff  in  mak- 
ing the  wager  upon  the  result  of  the  "con- 
test of  skill,"  in  a  wrestling  match,  between 
himself  and  said  Mcl^eod  was  itself  a  crime, 
and  the  money  sought  to  be  recovered  hete^ 
constituted  one  of  the  essential  means  where- 
by the  crime  was  committed.  The  conse- 
quence is  that  the  transaction  was  void  from 
its  very  inception.  Indeed,  the  transaction 
in  law  was  not  a  contract  It  was  a  crime 
fully  completed  and  consummated  upon  the- 
executlon  of  the  act  of  making  the  wager, 
and  it  of  course,  could  not  be  the  subject  of 
disaffirmance  or  withdrawal  by  the  parties 
to  the  wager  In  the  sense  that  thus  the  law 
could  take  cognizance  of  the  transaction  and' 
restore  the  parties  to  statu  quo. 

The  rule  as  to  disaffirmance  of  gambling 
contracts  by  the  parties  thereto  applies,  as 
we  have  shown,  only  when  the  wrong  as  to 
which  the  wager  is  made  has  not  been  con- 
summated. In  cases  where  that  rule  has- 
been  applied,  there  having  been  no  law  de- 
claring the  a9t  of  making  bets  on  events  of 
the  character  of  the  one  in  this  case  itself 
a  crime,  the  mere  making  of  the  wager  was 
not  considered  to  be  characterized  by  that 
degree  of  turpitude  which  would  prevent  one 
from  repeaiting  and  repudiating  such  act  be- 
fore the  happening  of  the  event  upon  which 
it  was  made  and  from  receiving  the  sanctloui 
of  the  law  for  such  repentance  and  disaffirm- 
ance. To  the  contrary,  In  such  cases  It  Is., 
with  eminent  propriety,  held  to  be  the  policy 
of  the  law,  where  It  can  be  done  consistently 
with  its  express  mandates,  to  encourage  per- 
sona who  have  entered  into  such  contracts., 
which  are  Improvident  as  to  them  and,  when 
fully  executed,  harmfol  to  the  beet  interests. 
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of  aodety,  to  withdraw  from  or  rescind  them 
before  the  event  as  to  which  they  have  been 
made  has  takea  place — an  event  upon  whiph 
the  law  frowns,  even  though  It  has  not  been 
penalized. 

In  the  case  hero,  however,  while  the  trans- 
action as  to  which  the  wager  was  made  had 
not  been  completed  and  the  disaffirmance  of 
the  wager  may  therefore  be  said  to  have 
taken  place  before  the  event  upon  which  it 
was  staked  occurred,  still,  as  has  been  shown, 
the  mere  act  of  making  the  wager  was,  un- 
der the  law,  Itself  a  completed  crime,  and  In 
such  case  tiierefore  a  party  to  the  bettii^ 
transaction  cannot  claim  to  be  in  any  differ^ 
ent  or  better  position,  In  the  eyes  of  the  law, 
than  If,  in  the  absence  of  any  penal  statute 
against  wagering  upon  such  events  as  the 
one  concerned  here,  he  should,  after  such 
event  had  taken  place  and  been  decided 
against  him,  seek  the  aid  of  the  courts  In 
an  attempt  to  recover  tlie  money  so  wagered 
and  lost 

[4}  It  necessarily  follows  from  the  conclu- 
sion thus  arrived  at  that  not  only  was  the 
act  of  the  plaintiff  in  placing  tho  wager  a 
mlsdoneanor,  but  that  of  the  defendant.  In 
accepting  It  as  stakeholder,  was  likewise  a 
misdemeanor,  since,  by  accepting  and  retain- 
ing the  wager  in  that  capacity,  the  latter  be- 
came an  alder  and  abettor  of  the  plaintiff 
in  the  eonsummatlMi  of  the  crime,  or  thus 
encouraged  Its  commission.  Pen.  Code,  |  31. 
In  fact,  it  was  essentially  the  Joint  acts  of 
the  parties  to  the  wager  and  the  stakeholder, 
the  former  In  making  the  wager  and  the 
latter  in  accepting  i^  to  retain  It  as  a  stake- 
holder until  the  decision  of  the  evmt  upon 
which  the  wagered  money  was  placed,  which 
constituted  the  crime  denounced  by  the  Le^ 
islatnre  in  that  part  of  section  ^7a  of  the 
Penal  Code  above  quoted. 

The  result  of  the  foregoing  views  Is  that 
the  plaintiff  and  the  defendant.  In  commit- 
ting the  misdemeanor  from  the  dvil  liability 
or  consequences  of  which  the  former  seeks 
to  be  relieved  through  the  inatrumentallly  of 
this  action,  became  parties  crlminls,  and 
therefore  they  stand  In  pari  delicto  in  the  ex- 
ecution of  the  olminal  and,  by.  necessary 
consequence,  the  Illegal  agreement- 

Necessarily,  under  the  drcumstances,  tiie 
plaintiff.  In  attempting  to  state  a  cause  of 
action,  was  not  only  required  to  plead  his 
own  turpitude  In  the  transaction,  but  was 
compelled  to  admit  that  the  transaction  it 
self  constituted  a  crime  under  the  laws  of 
this  state.  As  has  heretofore  been  stated,  the 
law,  as  administered  either  In  courts  of  law 
or  of  equity,  wlU  not,'  obviously,  interpose  to 
grant  reli^  to  the  parties  to  such  a  trans- 
action frmn  any  of  the  effects  thereof  but 
will  leave  them  where  it  finds  them. 

The  conclusion  arrived  at  here  is  not  only 
in  consonance  with  the  soundest  principles, 
but  sustained  by  the  authorities.  See  Ager 
V.  Duncan,  60  Cal.  325 ;  McGregor  v.  Donel- 
iy.  67  CaL  14».  161.  7  Pa&  422;  Olty  of  Los 


Angeles  v.  State  Bank,  100  CaL  18,  24,  81 
Pac.  510;  Parker  v.  Otis,  180  Cal.  822, 
326,  62  Pac  571,  927,  82  Am.  St  Bep.  56; 
Schenck  et  al.  v.  Hlrshfield.  136  Pac  725; 
Sutphln  V.  Crozer,  32  K.  J.  Law,  462. 

The  case  of  Parker  v.  Otis,  supra,  involved 
an  action  to  recover  money  paid  to  the  de- 
fendants by  the  plaintiff  for  the  purchase  of 
mining  stocks  of  mining  corporations  on  mar- 
gin. The  action  was  brought  upon  the  au- 
thority of  section  26  of  article  4  of  the  Con- 
stitution, which  provides:  "AU  contracts  for 
the  sale  of  shares  of  the  capital  stock  of  any 
corporation  or  association,  on  margin  to  be 
d^lvered  at  a  futnr«  day;  ahall  be  void,  and 
any  money  paid  on  such  contracte  may  be 
recovered  by  the  party  paying  It  by  suit  in 
any  court  of  competent  Jurisdiction."  Up- 
holding the  Judgment  In  favor  of  the  plain- 
tiff, the  Supreme  Court  said,  among  other 
things:  "The  Constitution  treats  the  trans- 
actions in  question  as  harmful  in  their  tend- 
ency, and  because  harmful  has  sou^t  to 
eradicate  the  evil  not  only  by  declaring  the 
contract  void,  but  also  by  glvii^  a  right  of 
action  to  recover  the  money,  paid  under  It 
Being  in  part  delicto,  the  purchaser  of  stocks 
would  be  left  where  the  law  finds  him  but 
for  the  remedy  given  by  the  constitution." 
In  the  case  at  bar,  as  we  have  seen,  the  law 
not  oidy  gives  no  remedy  for  the  recovery  of 
money  staked  upon  the  result  of  a  wrestling 
match  or  other  like  contest  of  skill  between 
men,  but  positively  prohibits  and  penalizes 
such  wager. 

But  the  New  J^^ey  case  of  Sutphln  v. 
Grozer,  supra.  Is  like  this  case  in  all  essential 
particulars,  and  for  that  reason  we  quote 
from  the  opinion  tiiereln  bi  extenso,  as  fol* 
lows:  "That  since  the  act  of  1816  to  pre- 
vent horse  racing  (Nlz.  Dig.  339),  which  de- 
clares that  all  persons  concerned  in  a  horse 
race,  direcUy  or  Indirectly,  shall  be  guilty  of 
a  misdemeanor,  and  that  If  any  person  shall 
be  a  stak^older,  he  shall  be  guilty  and  pun- 
ishable by  a  &ie  and  imprisonment  and 
which  enacte  that  all  promises  and  agree- 
ments made  by  any  person,  when  the  whole 
or  any  part  of  the  consideration  thereof  shall 
be  for  money  betted  on  the  running  or  trot- 
ting of  any  horses,  shall  he  utterly  void  and 
of  no  effect  no  action  can  be  maintained  by 
one  of  the  guilty  parties  against  the  other 
to  recover  back  the  money  Qins  illegally 
staked,  whatever  disposition  may  be  made  of 
it  by  the  stakeholder.  The  statute  of  8  and 
9  Victoria,  c.  6.  S  18,  provides  that  no  suit 
shall  be  maintained  for  the  recovery  of  any- 
thing deposited  to  abide  the  event  of  any 
wager.  What  this  statute  has  so  wisely  done 
in  direct  terms  has,  in  my  opinion,  been  done 
with  equal  efficiency  in  the  case  of  a  wager 
on  a  horse  race,  by  the  stetnte  In-  this  state 
abrogating  the  previous  statute  which  al- 
lowed an  action  to  recover  batik  money  actu- 
ally paid  to  the  winner,  and  by  placing  the 
stakeholder  in  the  eatery  of  a  particeps 
crimlnls.    He  la  thus  brought  within  tbtf 
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stlutary  rule  that,  where  the  two  parties  to 
a  transaction  are  equally  criminal,  the  law 
will  render  no  aid  to  either.  *  •  •  By  ac- 
cepting the  stakea,  the  stakeholder  becomes 
something  more  than  an  Innocent  stakeholder 
— be  becomes  an  alder  and  abettor  ot  the 
persons  letting,  and  becomes  so  by  th^  pro- 
cureaienL  The  persons  thus  using  blm  have 
no  claim  to  the  aid  of  a  court  ot  justice  if 
he  proves  false  to  his  trust,  nor  can  they  be 
allowed  to  say  that  they  have  rented  of 
their  Illegal  proceeding  and  desire  to  stop 
the  race  and  reclaim  tlieii  money.  Their 
crime  has  lieen  consummated  by  making  and 
receiving  the  bet,  a  crime  •  •  •  'punish- 
able with  the  same  severity  as  the  actual 
running  of  the  race." 

It  Is  entirely  clear  to  our  minds  that,  un- 
der the  principle  applied  in  the  foregoing 
case,  this  action  cannot  be  maintained,  and 
the  judgment  Is  therefore  reversed,  with  di- 
rections to  the  trial  court  to  sustain  the  gen- 
eral demurrer  to  the  complaint. 

We  concur:  CHIPMAN,  P.  3;  BUR- 
NETT, J. 


(24  Cal.  App.  US) 

BOYD  T.  MODEL  GROCERY  CO. 
{Civ.  1440.) 

<DiatTiet  Coort  of  App«al,  Second  DUtrict.  Cal- 
ifornia. March  2,  1914.) 

1.  LANOLOaD  AND  TENANT  ({  22*)— GOHTKACr 

FOB  Lease — Constauction. 

The  provi^on  of  a  written  contract,  wheie- 
by,  in  consideration  of  defendant  agreeing  to 
take  a  lease,  plaintiff  agreed  to  build  an  addi- 
tion to  a  stable,  that  the  arrangement  of  "stalls, 
doors,  driveways,  and  windows"  should  be,  as 
per  verbal  agreement,  to  suit  defendant,  can- 
not be  construed  to  apply  to  a  feedway  over 
the  stalls. 

[Ed.  Note^For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  U  65-69;  Dee.  Dig.  |  22.*] 

2.  Estoppel  (|  93*)— Acts  and  Conduct. 

Plaintiff  havinK,  pursuant  to  his  contract, 
in  consideration  of  defendant's  agreement  to 
take  a  lease,  to  buUd  an  addiUon  to  a  bnUding, 
and  arrange  things  to  snlt  defendant,  arrang- 
ed them,  in  his  construction,  aa  requested  by 
defendant,  defendant  la  estopped  to  thereafter 
demand  a  change  therein. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  fS  264-275 ;  Dec  Dig.  |  93.*] 

3.  Landlobd  and  Tenant  (j  22*)— Contbact 
FOB  Lease — Substantiai.  Pebfobhancb. 

Considering  the  extent  of  the  work,  i^n- 
tiff  substantially  complied  with  his  contract,  in 
consideration  of  defendant's  agreement  to  take 
a  lease,  to  build  a  two-story  brick  addition, 
35x60  feet,  to  a  stable,  things  to  be  arranged 
to  salt  defendant,  though  he  refused,  after  the 
work  was  done,  to  make  a  change',  wnich  wonld 
cost  only  f25,  In  the  feedway  over  the  stalls. 

[Ed.  Note. — For  other  cases,  see  landlord  and 
Tenant,  Cent.  Dig.  §§  55-69;  Dea  Dig.  |  22.*J 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Grant  Jacltson,  Judge  pro  tem. 

Action  by  O.  T.  Boyd  ai^lnst  the  Model 
Grocery  Company.  From  an  adverse  judg- 
ment and  order,  defendant  appeals.  Affirmed. 


George  P.  Gary  and  Edward  R.  Milliken, 

both  of  Pasadena  (Bennett  &  Cary,  of  Pa.sa- 
dena,  of  couoael),  for  appellant  M.  B.  But- 
ler, of  Pasadena,  for  respondent. 

SHAW,  J.  Action  to  recover  damages  al- 
leged to  have  t>een  sustained  by  reason  of 
defendant's  failure  to  execute  a  lease  of  real 
property  In  accordance  with  Its  contract  in 
writing  so  to  do.  Judgment  went  for  plain- 
tiff, from  which,  and  an  order  denying  its 
motion  for  a  new  trial,  defendant  appeals. 

[1  ]  Plaintiff  was  the  owner  of  an  old  build- 
ing which  theretofore  bad  been  osed  as  a 
livery  stable.  As  a  result  of  negotiations 
between  plaintiff  and  defendant,  a  vrrittoi 
contract  was  made  whereby,  in  considera- 
tion of  defendant  agreeing  to  lease  the  same 
for  a  term  of  five  years,  plaintiff  agreed  to 
"build  a  two-story  brick  buildiug,  thlrty-flve 
by  sixty  feet,  addition  to  the  (<dd)  building 
DOW  located  on  the  southeast  comer  of  West 
Green  and  South  Delacy  streets,  in  the  city 
of  Pasadena,  state  of  California;  each  story 
to  be  tight  feet  in  the  dear  on  each  floor; 
the  arrangement  of  stalls,  doors,  driveways 
and  windows  as  per  verluil  agreement  to  suit 
said  Model  Grocery  Co.,  •  *  *  said  build- 
ing to  be  completed  by  July  1st,  IftlO."  Flans 
and  speciflcations  for  the  new  building  were  ' 
drawn  and  approved  by  defendant^  and  the 
work  of  constructing  the  same  completed  in 
full  accordance  therewith.  While  the  agree- 
ment by  its  terms  refers  solely  and  alone  to 
the  new  building  to  be  constructed,  and 
makes  no  reference  to  the  old  building  or 
any  changes  therein,  plaintiff  nevertheless 
allies  that  the  verbal  agreement  mentioned 
therein  was  understood  to  apply  and  refer 
to  the  arrangement  of  the  stalls,  drivemys 
and  windows  in  the  old  building,  under 
whicb  verbal  agreement  It  Is  alleged  plabi- 
tlff  was  to  remove  the  24  existing  stalls,  ce- 
ment the  floor  occupied  by  tbem,  locate  the 
stalls  and  driveways  on  said  floor  Qpace 
where  defoidant  designated,  and  cut  doors 
through  where  defendant  Indicated.  There  is 
no  ainblgulty  or  uncertainty  in  the  written 
contract  Except  for  the  auction  of  the 
complaint,  the  verbal  agreement  could  not 
be  construed  as  referring  to  the  arrangement 
of  stalls,  doors,  driveways,  and  windows  In 
the  old.  building.  By  its  answer  defendant 
alleged  that  the  verbal  agreemrat  referred  to 
in  said  written  contract  was  not  restricted  aa 
therein  specified,  but  tbat  it  had  reference 
to  the  maldng  of  such  alterations  In  the  old 
building  In  a  manner  and  to  such  extent  as 
would  render  It  suitable  as  a  bam  and  stable 
for  the  use  of  defendant;  and  that  such 
verbal  agreement  was  intended  to  and  did 
cover,  not  only  the  arrangement  of  stalls, 
doors,  driveways,,  and  windows  therein  (all 
of  which  appear  to  have  been  constructed  in 
a  manner  satls^ctory  to  defendant),  but  also 
Included  and  covered  the  rearrangement  and 
construction  of  the  feedway  over  the  stalls 
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In  the  old  building,  tbe  neglect  of  plaintiff 
to  make  further  changes  In  Tvhldi  constitutes 
tbe  sole  ground  upon  wblcb  defendant  now 
Justlflea  ItB  refusal  to  execute  tbe  leasa  Tbe 
contract  Is  clear  and  explicit  and  entirely 
free  from  such  amUgnity  as  to  call  for  an 
application  ot  the  rules  of  Inte^^iretatlon. 
Conceding  plaintiff  was  required  to  construct 
tbe  doors,  driveways,  stalls,  and  windows  in 
the  old  building  to  suit  defendant,  tbe  agree- 
ment; since  it  Is  restricted  to  sucb  Items 
alone;  cannot  be  construed  to  apply  to  tbe 
feedway  over  tbe  stalls,  or  to  other  dianges 
not  specified. 

[2, 3]  Tbe  court  fotmd  tbat:  "It  la  untrue 
that  tbe  verbal  agreement  referred  to  In.said 
written  contract  was  tbat  tbe  bulldli^  of  tbe 
addition  tberein  mentioned  and  tbe  altera- 
tions In  tbe  old  building  should  be  made 
so  tbat  said  buildings,  when  completed,  might 
be  suitable  for  the  deTendant  for  its  bam 
and  stables."  And,  notwithstanding  this  find- 
Inflf,  which.  If  supported  by  tbe  evidence,  is 
fatal  to  defendant's  contention,  It  also  found 
"that  it  is  true  that  •  •  •  the  runway 
from  the  new  to  tbe  old  building  was  made 
as  ordered  and  directed  by  defendant  and 
with  defendant's  assent  and  approval  and 
according  to  said  idans  and  spedflcatlons  and 
said  verbal  agreement";  and  further  tbat 
durii^  all  of  said  times  defendant  bad  an 
Inspector  present  on  Its  behalf  to  pass  upon 
tbe  work  from  time  to  time  as  It  proceeded. 
An  examination  of  tbe  record  shows  that, 
notwltbstandlng  the  fact  tbat  tbe  contract 
Tpas  free  from  ambiguity,  tbe  court  permitted 
testimony  tending  to  show  tbat  prior  to  its 
making  tbe  inrtles  bad  discnssed  the  pro- 
posed, contract  tor  a  month  or  more;  that 
defendant  had  caused  to  be  prepared  a  rough 
pendl  sketch  from  wbldi  tbe  plan  and  spec- 
ifications of  the  new  building  were  made; 
tbat  plaintiff,  at  tbe  request  of  defendant, 
did  in  fact  voluntarily  change  and  recon- 
struct the  feedway  in  controversy  in  accord- 
ance with  the  request  and  suggestions  of  de- 
fendant, whose  president  and  stable  foreman 
were  presoit  and  inspected  tbe  work  on  nu- 
merous occasions,  and  did  not  object  to  the 
same;  that  nevertheless  It  was  unsatisfac- 
tory to  defendant,  and  it  demanded,  as  a  con- 
dltlcHi  of  entering  into  tbe  lease,  that  tbe 
feedway  be  changed  and  reconstructed  In 
a  different  manoer ;  and  tbat  plaintiff  refus- 
ed to  comply  with  such  demand.  In  our 
oidnion  tbe  evidence  is  ample  to  support  the 
flndlngs  made  by  tbe  court.  Appellant  does 
not  claim  tbat  the  old  building  was  the  sub- 
ject of  a  verbal  contract,  but  Insists  that  tbe 
written  contract,  though  silent  thereon,  In- 
cluded the  construction  of  the  feedway,  when, 
according  to  Its  terms.  It  Is  restricted  to  the 
four  subjects  thereto  spedfled,  all  of  which 
were  constructed  in  a  manner  satisfactory  to 
defendant  Tbe  record  discloses  no  evidence, 
either  dlrcumstantlal  or  otherwise,  which 
wonld  have  Justified  tbe  court  In  finding  that 


BEPOBTEB  (OaL 

the  terms  of  the  written  contract  plaintiff 
agreed  to  make  any  dianges  In  the  feedway. 
Assuming,  howeva,  that  It  did,  ttie  testtmony 
of  plaintiff  Is  to  tbe  effect  tbat  he,  as  re- 
quested by  defendant  dianged  and  recon- 
atmcted  it  as  directed.  This  being  true,  de- 
fendant was  estopped  from  demanding  fur- 
ther changes.  Moreover,  conalderlng  the  ex- 
tent of  tbe  work  In  constructing  ibe  building 
and  tbe  claim  ot  Kppt^nt,  baaed  on  the  evl^ 
denc^  tbat  the  dutn^  which  It  inslsta  upon 
could  have  beai  made  at  an  ^pense  of  |26, 
it  oonstitated  a  substantial  conusance  wltik 
the  contract  even  as  Intwpreted  by  defend- 
ant 

Tbe  Judgment  and  order  are  affirmed. 


We  ooncur:  CONBEY,  P.  J.;  JAMES,  X 


(24  Cal.  App.  87> 

BAKBE  V.  BEYANT.    (Olv.  1470.) 

(District  Court  of  Appeal,  SecoDd  District  Cak 
ifomta.   Feb.  2S.  1014.   Rehearing  Denied 
by  Supreme  Court  April  26. 1014.) 

1.  COKBTITUTIONAL    LiAW     (5S    205,  296*>— 

Statutrs  <8  84*)— Genebai.  ob  Si'eciai, 
Laws— Pebsonal  Pbopebty  Bbokebs— In- 
TEBEST  Chaboes— Special  Pbivjlboes— Dtnc 
Pbocess  of  Law. 

St  1000,  p.  960.  an  amended  bj  St  1911, 
p.  978,  providing  that  every  person  eneaged  in 
th»  busioesa  of  loaDins  money  upon  aecOnty  of 
chattel  mort^ea.  bills  of  aale,  aasigomeiits  of 
wagea,  etc.,  is  a  personal  property  broke;*,  and 
limiting  tbe  interest  to  be  charged  by  aucb  per- 
son to  2  per  cent  per  month,  but  not  r^u- 
latinff  the  Interest  charged  by  those  who  make 
such  loans  occasionally,  or  those  who  loan  mon- 
ey on  pledge,  or  without  security,  or  upon  real 
estate  mortgages,  etc.,  does  not  violate  Const 
art  1,  i  11,  requiring  all  laws  of  a  general  na- 
ture to  have  uniform  operation,  Const  art  1,  | 
21,  prohibiting  grants  to  certain  classes  of  citi- 
zens of  special  privil^ee  and  immunities  wbidi 
are  not  upon  the  same  terms  granted  to  other 
citiAiEB,  or  Const  U.  S.  amend.  14,  |  1^  probU>- 
iting  the  abridgment  of  privileges  and  immuni- 
ties  of  dtizena,  and  depriving  persons  of  prop- 
erty without  doe  process  of  law. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  81  B91-624.  825-838,  840- 
846;  Dec.  Dig.  81  205,  296;*  Statutes,  Cent 
Dig.  103;  Dec  Dig.  j  84.*] 

2.  Usury  ((  6*)— Statutes— Co wstbuctio if . 

I>aws  enacted  to  guard  agaioat  unreason- 
able rates  of  iuterest  should  he  favorably  regard- 
ed by  the  courts  as  they  always  have  been  at 
common  law. 

[Ed.  Note.— For  other  cases,  aee  Usury.  Cent 
Dig.  S  17;  Dec.  Dig.  {  6.*] 

8.  Usubt  (8  5*)— Regulation— Statutes. 

Whenever  there  comes  into  existeoee  a 
class  of  business,  even  though  included  within  a 
more  general  class,  where  it  Is  habitual  for  those 
eogaged  therein  to  charge  excessive  interest  and 
take  particular  kinds  of  security  therefor,  the 
Leglsuture  can  take  cognisance  of  sucb  busi- 
ness as  tt  distinct  occupation  aid»ject  to  regula-' 
tion  peculiar  to  such  business,  in  order  to  cor- 
rect the  wrongs  connected  tberewitli. 

[Ed.  Note.~For  other  cases,  see  Usury,  Dec 
Dig.  I  B.*] 

Appeal  from  Superior  Court,  Los  Angeles 
County ;  Gavin  W.  Craig.  Judge. 


*rer  etbar  easss  set  santa  topto  and  section  NUUBER  la  Dee.  Dig.  ft  Am.  Dig.  Key-Hv.  8«rl«s  4  lUp'r  Indexes 

Digitized  by  Google 


Cal.) 


EAKER  T. 


BRYANT 


311 


Action  by  Frank  E.  Eaker  against  John; 
Bryant.  Judgoieut  for  plaintltE,  and  delend- 1 
ant  appeals.  Reversed. 

B.  W.  Glai^  of  Lo8  Angela  for  appellant 
Charles  S.  Bnrnell  and  Haas  &  Dnnnlgan,  all 
of  Lob  Angeles,  for  respondent. 

CONREY,  P.  J.  In  this  action  the  plaint 
seeks  to  foreclose  a  chattel  mortgage  given  to 
secure  a  note  for  the  snm  of  $350  loaned  by 
the  plaintiff,  a  broker,  to  the  defendant. 
Judgment  on  the  pleadings  was  entered  as 
prayed  for  by  the  plaintiff,  and  the  defend- 
ant appeals  therefrom. 

The  note  provides  that  defendant  shall  repay 
iiaid  sum  of  $350  in  Installments  of  $50  each 
month ;  also  pay  interest  "at  the  rate  of  three 
per  cent  per  month  from  date  until  paid,  In- 
terest payable  monthly,  and,  if  not  so  paid, 
to  be  compounded  monthly  from  date  due, 
and  bear  the  same  rate  of  interest  as  the 
principal."  There  are  various  other  stringent 
terms  of  note  and  mortgage  which  we  need 
not  repeat  here. 

[1]  The  appellant  claims  that,  since  the 
note  provides  for  Interest  at  a  rate  greater 
than  2  per  cent,  per  month,  the  transaction  is 
one  forbidden  by  the  statute  relating  to  per- 
sonal property  brokers.  Stats.  1909,  p.  969, 
as  amended  In  1911  (Stats.  1911,  p.  978).  Re- 
spondent admits  that  the  transaction  was  in- 
valid if  the  above-mentioned  statute  is  con- 
stltDtloiial.  He  contends,  however,  that  said 
statute  is  anconstitutional  and  void:  (1)  Be- 
cause it  conflicts  with  the  requirement  that 
all  laws  <tf  a  general  nature  shall  have  a  uni- 
form operation  (Const  of  Cal.  art  1,  S  11) ; 
C2)  beiwise  it  grants  to  some  dasaes  of  dtl- 
ssens  special  pTivUegea  and  immunities  which 
upon  the  same  terms  are  not  granted  to  other 
ddzens  (Const  of  G&L  art  1.  1  21);  (3)  be- 
canae  it  conflicts  wltli  the  provlsloiui  of  the 
Constltntlon  of  the  United  States  prohibiting 
the  Tarions  states  from  making  or  enfordnff 
laws  abridging  the  privileges  or  Immunities 
of  dUoEens,  and  depriving  persons  of  proper^ 
ty  without  due  process  of  law  (U.  S.  Gcmst 
amend.  14,  I  1). 

The  portions  of  the  statute  here  called  In 
question  are  as  fMlows: 

"Section  1.  That  every  person  or  corpora- 
tion engaged  in  the  business  of  loaning  or 
advandng  money  or  other  thing  and  taking 
Id  whole  or  In  part  as  security  for  sudi  loan 
or  advance  any  diattel  mortgage,  bill  of  sale 
or  other  oblU^tlon  or  contract  involving  the 
forfeitnre  of  rights  in  or  to  personal  prop- 
erty, the  use  or  possession  of  which  is  retain- 
ed by  other  than  the  mortgagee  or  lender,  or 
engaged  In  the  business  of  loaning  or  advanc- 
ing money  or  other  thing,  and  taking  dther 
Id  whole  or  In  part  as  security  therefor  any 
lien  on,  assignment  of  or  power  of  attorney 
relative  to  wages,  salary,  earnings.  Income 
or  cemmlssions,  sliall  be  held,  and,  for  the 
uses  and  purposes  of  this  act^  la  hereby  de- 


i  dared  •  •  *  to  be  a  personal  property 
i  broker. 

"Sec.  2.  Sudi  personal  property  broker  may 
diarge,  recdve  and  collect  a  benefit  or  per- 
centage upon  money  or  other  thing  advanced, 
or  for  the  use  and  forbearance  thereof,  of 
two  per  centum  per  month  where  such  loan  or 
advance  is  made  upon  security  properly  fall- 
ing within  the  scope  of  business  as  set  forth 
In  section  1  hereof. 

"Sec.  3.  No  other  or  further  charges  dther 
for  recording,  insuring  or  examining  the  se- 
curity or  pn^rty,  or  for  the  drawing,  exe- 
cuting or  filing  of  papers,  or  for  uny  services 
or  upon  any  pretext  whatsoever  beyond  the 
aforesaid  charge  for  interest  or  discount 
shall  be  asked,  charged,  or  in  any  way  receiv- 
ed, where  the  same  would  thereby  make  a 
greater  charge  for  the  money  or  thing  ad- 
vanced than  the  aforesaid  rate  of  two  per 
centum  per  month,  and  wbere  made,  all  such 
charges  shall  be  considered  and  be  of  the 
same  effect  as  so  much  added  Interest;  pro- 
vided, however,  that  with  the  consent  of  the 
borrower  he  may  be  required  to  pay  the  fees 
or  charges  actually  expended  where  the  same 
are  made  necessary  by  law  to  give  fuU  legal 
effect  to  any  instrument  given  hereunder. 

"Sec.  4.  No  contract  of  any  kind  or  nature 
made  by  any  personal  property  broker  which 
comes  within  the  scope  of  business  as  set 
forth  in  section  1  hereof,  or  whidi  In  any 
way  involves  any  security  given  to  secure  the 
performance  of  such  contract  shall  be  valid 
or  of  any  force,  virtue  or  effect,  either  at  law 
or  in  equity,  if  there  is  therein  or  thereon 
directly  or  indirectly  diarged,  aco^ted,  or 
contracted  to  be  recdved  or  paid,  either  In 
money,  goods,  discount  or  thing  In  action,  or 
in  any  other  way,  a  greater  benefit,  rate  of 
discount  or  interest  than  the  rate  at  two 
per  centum  per  month.  •   •  •  •» 

This  le^slatlon  has  been  preceded  by  other 
acts  whereby  the  Legislature  attempted  to 
limit  the  rates  ot  interest  and  diarges  upon 
loans  on  chattel  mortgage  on  certain  personal 
property.  See  Stats.  1005,  p.  422,  approved 
March  20,  IOCS.  This  last-mentioned  act  was 
the  snbjed:  of  attack  before  the  Supreme 
Court  upon  the  same  grounds  as  those  above 
stated  In  Bx  parte  Sohnt^e,  148  Cal.  262,  82 
Fac.  950,  2  L.  R.  A.  (N.  S.)  81S.  113  Am.  St 
236,  7  Ann.  Cas.  47S.  The  ad  of  Sfarch 
20,  1905,  attempted  to  limit  to  a  rate  of  not 
more  than  1%  per  cent  per  month  the  in- 
terest to  be  diarged  upon  loans  made  upon 
diattd  mortg^es  against  cortaln  spedfled 
dasses  of  personal  property,  and  prescribed, 
also,  that  certein  incidental  diarges  should 
not  exceed  (5  "where  the  amount  loaned  does 
not  exceed  fSOO."  The  Supreme  Court  deter- 
mined In  that  case  that  the  discriminations 
and  dasedflcatlons  attempted  in  the  atetute 
there  under  review  were  purely  arbitrary, 
and  not  founded  i^ton  any  natural,  intrinsic, 
or  constitutional  distinction ;  ttiat  la  to  say, 
upon  any  distinction  bearing  a  relattw  to  or 
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famishing  csnse  for  the  attempted  classifica- 
tion. The  court  said  that  there  was  no  sub- 
stantial reason  why  those  who  lend  money 
Id  sums  not  exceeding  $300  on  certain  speci- 
fied kinds  of  personal  pr(^rty  should  be 
limited  in  their  charges,  and  the  business 
they  do  in  that  respect  made  less  profitable 
than  It  otherwise  would  be,  while  they  or 
others  who  lend  on  chattel  mortgages  upon 
ottier  classes  of  personal  property  which  the 
law  permits  to  be  mortgaged,  or  who  lend 
upon  pledges  of  any  kind  of  personal  prop- 
erty, or  who  lend  In  sums  exceeding  $300 
upon  any  kind  of  security,  should  be  allowed 
to  exact  any  rate  of  interest  or  otber  charge 
which  they  can  obtain  from  the  borrower. 
"It  is  a  part  of  the  same  kind  of  business, 
and  there  is  no  distinction  between  the  par- 
ticular classes  of  persons  or  things  affected 
by  the  act  and  those  exempted  from  its  pro- 
visions that  will  Justify  special  legislation. 
It  may  be  that  such  exorbitant  charges 
stiould  be  absolutely  prohllrtted;  but.  if  so. 
the  iirohibltion  should  be  made  general,  and 
Blumld  extend  to  all  wbo  engage  In  the  busi- 
nesB  as  lenders  on  the  one  hand,  and  should 
protect  all  who  are  made  the  victims  thereof 
on  the  other  hand,  without  discrimination  In 
Cavor  of  any.  There  Is  a  dear  distinction 
between  this  case  and  the  case  of  Bx  parte 
Lichtensteln,  67  OaL  8S9  [7  Pac.  728,  56  Am. 
Bep.  718],  in  which  the  court  held  tsliA  a 
law  regulating  the  business  of  licensed  pawn- 
brokers. The  bnainesa  of  pawnbrokbig  la 
one  well  known  to  the  law,  and  cons^tutes 
of  Itself  a  distinct  dass  of  persons  and  thlngB 
wbteh  may  be  propecly  regulated  by  a  law 
applying  to  them  alone,  as  was  clearly  btid 
In  the  dedsion  in  that  case." 

The  act  of  1909,  as  am^ded  In  1911,  ap- 
pliea  equally  to  all  dasses  of  personal  prop- 
erty and  to  all  loans  regardless  of  the 
amount  thereof.  In  these  respects  at  least  It 
la  not  Bul^ect  to  the  objections  which  were 
sustained  as  against  the  former  statute.  But 
the  respondent  Insists,  nerertheless,  that  the 
statute  attempts  to  pick  out  certain  money 
lenders,  to  wit,  those  engaged  in  lending  mon- 
ey and  taking  as  security  chattel  mortgages, 
or  bills  of  sale,  or  assignments  of  salary,  etc., 
and  to  define  such  money  lenders  as  personal 
property  brokers,  and  to  prescribe  for  them 
alone  a  maximum  amount  of  Interest  whidi 
they  may  charge,  and  to  impose  upon  them 
alone  the  burden  of  Issuing  tickets  to  bor- 
rowers, designating  the  nature  of  the  secu- 
rity, etc.  It  is  pointed  out  that  the  statute 
by  Its  terms  does  not  include  loans  upon 
pledge,  or  loans  without  security,  or  loans 
upon  the  security  of  bank  books,  bank  depos- 
its. Interests  In  estates,  or  contracts,  or  loans 
secured  by  mortgage  on  real  property.  It 
is  further  suggested  that  the  act  by  its  terms 
applies  to  "erery  person  or  corporation  en- 
gaged in  the  iHMffieM  of  loaning  or  advancing 
money,"  etc,  and  therefore  does  not  include 
those  who  make  occasional  loans,  altliougb 
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not  engaged  In  the  business  of  making  loans. 

In  its  decision  sustaining  the  law  limiting 
the  Interest  charges  of  pawnbrokers,  in  Ex 
parte  Llchenstein,  67  Cal.  359,  7  Pac.  728, 
56  Am.  Rep.  713,  the  Supreme  Court  said: 
"We  think  the  act  in  question  may  tte  sus- 
tained. It  applies  to  all  persons  in  this  state 
en^ged  In  tbe  business  of  licensed  pawn- 
brokers, and  makes  all  persons  engaged  in 
that  business  amenable  to  its  provisions. 
And,  if  we  look  into  the  reason  of  the  law, 
it  Is  not  without  good  and  valid  reasons  to 
snpport  it  It  is  well  known  that  persons 
frequenting  tbe  offices  of  pawnbrokers  are 
generally  the  reckless  and  needy  and  Im- 
provident, who  require  the  protection  of  the 
law.  To  no  other  class  of  money  lenders  do 
the  same  reasons  apply.  Men  driven  by  the 
necessities  of  their  situation  resort  to  the 
pawnbroker,  and  pledge  any  and  all  articles 
tn  their  possession  in  order  to  raise  money, 
and  they  are  not  particular  about  the  rate 
of  Interest  charged  them.  The  pawnbroker 
also  does  a  business  peculiar  to  himself.  He 
always  requires  a  deposit  as  security  for  the 
amounts  loaned,  which  are  usually  small,  and 
In  that  re^Mct  at  least  bis  Is  a  business  not 
carrl^  mi     any  otber  person  In  tbe  state." 

The  later  statutes  to  whldi  we  bave  re- 
ferred indleate  that  the  Legislature  has  dis- 
covered ot^r  varleUee  ot  mon^  lending 
bnslnesa,  In  addition  to  that  of  licensed 
j^wnbrokerst  where  advantage  of  the  neces- 
sities of  the  needy  and  tanprovldait  to  baMt- 
ually  taken.  A  man  engaged  In  ttie  business 
which  Qie  statute  bere  under  review  calls 
"pwBonal  prop»t7  broker"  also  "does  a  bud • 
ness  peculiar  to  himself."  We  And  no  lUffi- 
cnlty  In  obsrarlng  ^t  then  to  a  wdl-mark- 
ed  dtotlnctlon  hetwett  tbe  transacting  of  cer- 
tain business  as  a  regular  occupation  and 
an  Isolated  transaction  of  some  Item  of  busi- 
ness witbdn  the  ordinary  acope  of  that  oc- 
cupation. Levlnsmx  v.  Boas,  ISO  Cel.  ISS, 
88  Pac;  826, 12  R.  A.  (N.  a)  575*  U  Ann. 
Gas.  661.  I^ewlse  tbore  to  as  mudi  dif- 
ference between  the  business  of  a  personal 
property  broker  and  that  one  wbo  lends 
money  upon  real  estate  security  as  there  to 
between  Uie  latter  business  and  that  of  a 
pawnbroker.  In  Hatter  of  Application  of 
Miller,  162  OaL  687,  124  Pac.  427,  questions 
were  presented  with  referoice  to  tbe  validity 
of  the  act  of  Mar4^  22,  1911  (SUts.  1911,  p. 
437),  forbidding  the  employment  of  women 
in  certain  establishments  for  more  than  eight 
hours  in  one  day,  etc.  Among  other  things, 
it  was  objected  as  against  that  statute  that 
it  made  arbitrary  discriminations  between 
persons  and  classes  of  persons  similarly  situ- 
ated. For  Instance,  that  it  limited  tbe  num- 
ber of  hours  of  employment  of  women  in  ho- 
tels and  restaurants,  but  did  not  attempt  to 
apply  such  limitation  to  work  in  lodging 
houses  and  boarding  houses.  Notwithstand- 
ing this  difference,  the  validity  of  the  act 
-was  sustained.   After  stating  the  general 
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rules  defining  uniformity  of  laws,  as  tliose 
rales  are  estabUsbed  by  tbe  decisions,  tlie 
court  pointed  oat  the  differences  wbteb  exlstv 
or  reasonably  may  exist,  iMtween  tba  bnr- 
d^  and  <»nditions  of  employment  of  wo- 
men In  hotels  as  contrasted  with  boarding 
houses  and  lodging  houses.  Tbe  conrt  then 
said:  "It  la  not  unreasooable  to  suppose  that 
those  In  the  other  places  wlU  be  subject  to 
leas  strain  and  tensimi  than  those  who  serve 
the  more  transient,  vaiied,  and  indiscrimi- 
nate guests  of  hotels,  to  whom  they  are  gen- 
erally entire  strangers,  ^e  Legislature,  in 
view  of  all  the  above  facts,  may  reasonably 
liaTe  so  determined.  In  support  of  the  law, 
as  already  stated,  the  courts  are  bound  to 
praume  that  It  did  make  this  decision,  and, 
as  there  are  sound  reasons  upon  wblch  It 
may  rest,  the  decision  must  be  accepted  as 
correct  The  conditions  stated  appear  to  be 
a  sufficient  basis  for  tbe  dasstflcatton  made. 
In  such  matters  the  Legislature  cannot  deal 
with  indlTldual  cases.  It  can  provide  <mly 
for  classes,  and  Its  decision  as  to  the  line  of 
cleavage  between  classes  In  some  particulars 
tbe  same  and  in  other  particulars  different 
must  be  upbeld  where  it  is  based  on  any  rea- 
sonable grounds.  We  are  of  tbe  opinion, 
ttKrefore,  that  the  law  caunot  be  declared 
Invalid  because  of  this  discrimination." 

In  like  manner  we  reach  the  conclusion 
tbat  the  objections  made  by  respondent  to 
tbe  present  statute  respecting  personal  prop- 
erty brobera  are  without  merit  Since  tbe 
Legislature  has  not  included  In  tbe  prohibi- 
tions of  this  act  those  persons  who  make 
loans  without  security,  we  may  reasonably 
asume  that  the  Legislature  has  not  found 
any  abuse  in  that  business  requiring  public 
correction,  if  indeed  It  could  find  such  busi- 
ness In  existence  at  all.  And  since  the  lend- 
ing of  money  upon  the  security  of  real  es- 
tate, or  of  bank  deposits,  or  of  Interests  In 
estates,  or  of  contracts,  has  not  been  Includ- 
ed within  the  prohibitions  of  this  statute,  we 
may  reasonably  assume  that  the  Legislature 
has  not  found  tbat  tbe  business  pertaining 
to  such  loans  are  usually  accompanied  by 
tbe  abuses  which  the  Legislature  was  seek- 
ing to  remedy.  The  exclusion  from  this  act 
of  the  business  of  taking  pledges  as  secu- 
rity for  loans  Is  accounted  for  by  the  terms 
of  the  laws  already  In  existence  controlling 
the  business  of  pawnbrokers.  Pen.  Code,  { 
338  et  seq. ;  Levlnson  v.  Boas,  160  CaL  185, 
88  Pac.  825,  12  U  B.  A.  (N.  S.)  676,  11  Ann. 
Cas.  661. 

[2, 3]  Laws  enacted  to  guard  against  un- 
reasonable rates  of  Interest  are  laws  against 
oppression,  and  should  be  favorably  regard- 
ed, as  they  always  have  been  favored  by 
tbe  common  law  of  England.  When  there 
comes  Into  existence  In  a  state  a  class  of 
business  (even  though  it  be  within  a  more 
general  class)  wherein  It  is  customary  and 
habitual  for  those  conducting  that  bnsinesB 
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to  charge  excessive  rates  of  Interest  and 
take  mortgage  upon  the  personal  goods  or 
ass^ments  of  the  wages  of  the  borrower  as 
security  therefor,  the  Legislature  may  take 
cognizance  of  the  fact  that  sudb  business 
Is  in  existence  as  a  distinct  occupation,  and 
may  set  it  apart  as  a  business  subject  to 
r^iilation  peculiar  to  itself,  in  order  to 
avoid  tbe  wrongs  incidental  to  such  business 
when  unregulated.  Such  legislation,  as  in- 
stanced In  the  present  case,  ia  not  arbitrary. 
It  is  based  upon  differences  which  In  some 
reasonable  degree,  as  said  in  the  Miller  Oaa^ 
**wlll  account  for  or  Justify  tiie  peculiar  leg- 
islation." 

The  contract  in  this  case,  being  wltblu  the 
description  of  business  defined  in  the  statute, 
and  providing  for  a  rate  of  Interest  in  ex- 
cess of  2  per  cent  per  month,  is  not  "of  any 
force,  virtue,  or  effect,  either  at  law  or  in 
equity";  and  the  plaintiff  has  no  cause  of 
action  thereon. 

The  Judgment  is  reversed. 

We  concur:  JAMES,  J.;  SHAW,  J. 


(34  Cal.  Ajtp.  tS) 

KLTTMPKB  v.  MORENO  et  sL  (Civ.  120O.) 

(District  Court  of  Appeal,  Third  District  Cali- 
fornia.  Feb.  16. 1914.   Rehearing  Denied 
by  Supreme  Court  April  17,  1914.) 

1.  JUDQlfBNT  (I  743»)— CONCLTJSIVBNESS. 

Where  in  an  action  between  plaintiff  and 
defendants'  predecessor  in  title  plaintiff  was  ad- 
judged to  have  onl;  an  intereet  as  tenant  In 
common,  that  judsment,  not  having  been  appeal* 
ed  from^  is  conclusive  as  to  plainaff*8  rights  op 
to  tbe  time  of  its  reudition. 

[Ed,  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  fi|  1252,  1253, 1275-1277, 1284 ;  Dec 
Dig.  S  74S.*J 

Z  Evidence  (J  67*)— Pbesumptionb— Contin- 
uance. 

Where  the  parties  at  one  time  were  tenants 
in  commoD,  it  will,  nothing  else  being  shown,  be 
presumed  that  that  relation  has  continued. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  87,  88,  103;  Dec,  Dig.  |  67.*] 

3.  Tenancy  in  Couuon  (|  14*)— Oubteb  — 
What  Constitvtes. 

A  mere  statement  by  one  tenant  In  common 
to  tbe  agent  of  another  tbat  be  claimed  the  en- 
tire property  did  not  amount  to  an  ouster,  and 
fomishes  no  basis  for  tbe  asserdon  of  an  ad- 
verse title,  particularly  where  the  agent  collect- 
ed the  rmts  for  the  benefit  of  his  prindpaL 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Conmion,  Cent  Dig.  H  8(M1;  Dec.  Dig,  1  14.*] 

4.  Tbnanct  in  Coumon  (S  20*)— RiQhts  or 
Tenant— Pukchasino  of  Tax  Title. 

Where  a  tenant  in  common  in  possession 
neglected  to  pay  taxes,  he  cannot  allow  tbe  prop- 
erty to  be  forfdted  to  tbt  state,  and  then  after 
redemption  assert  his  tax  title  against  his  co- 
tenants. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  H  60,  ffl;  Dec  Dig.  1 
20.«] 

6.  TBnAifOT  xir  Coinoif  (|  16*>-ADvna>  Poa- 
SEasioN— EviniNraB— SuviiciEncT. 

In  a  suit  to  quiet  title,  where  plaintiff  set 
up  an  adverse  title  against  bis  cotenants,  evl- 
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deoce  held  inaufficient  to  show  any  adverse 

holding. 

LEd.  Note.— For  other  cases,  see  Tenanc;  in 
Common,  Cent.  Dig.  S§  42-62;  Dec.  Dig.  S 
15.'] 

6.  Judgment  (§§  489,  o01*)^oixatbsa£.  At- 
tack—Bight TO  Attack. 

A  judgment  foreclosing  a  mortgage  cannot 
be  collaterally  attacked  for  mere  error  or  ir- 
regularity, but  only  on  th«  ground  <d  want  of 
juriBdiction. 

[Kd.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  8§  »24.  925,  941 ;  Dec.  Dig.  §fi  489, 
601.»] 

7.  MOBTGAGES    (J  538*)— QUIETINO  TITLE  (| 

14*) — Void  FoBEOLoauBK— Bight  to  Qdiet 
Title.  - 

Where  foreclosure  proceedings  are  vcdd,  the 
1^1  title  remains  subject  to  the  lien  of  the 
mortgage,  the  purchaser  at  foreclosure  being 
considered  an  assignee  and  the  mortgagor  can- 
not quiet  his  title  against  the  assignee  or  mort- 
gagee without  paying  or  offering  to  p&y  the 
mortgage  debt  though  it  be  barrad  by  limita- 
tions. 

[Ed.  Note.— For  other  cases,  aee  Mort^ges, 
Cent  Dig.  fS  1470,  1525.  1559:  Dec.  Dig.  S 
538;*  Quieting  Title,  Cent.  Dig.  |  46;  Dec.  Dig. 
8  14.'] 

&  Tenanot  in  Common  (S  18*)  —  Bights  of 
Tenaitt. 

One  tenant  in  common  cannot  assert  the 
nullity  of  a  judgment  foreclosing  a  mortgage  up- 
on the  interest  of  his  cotenant,  and  ask  that  his 
title  to  the  entire  tract  be  quieted  upon  pay- 
ment of  the  incumbrance. 

[£d.  Note.— For  other  cases,  aee  Tenancy  in 
Common,  Cent  IHg.  K  65-69;  Dec.  Dig.  |  19.*] 

9.  Apfbal  and  Brbob  Q  1042*)— Bbvibw  — 

Habmlebs  Ebbob. 

The  improper  striking  of  allegations  from 
the  complaint  la  harmless,  where  all  evidence 
which  would  have  been  admissible  under  those 
allegations  was  admitted  without  even  objection. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  IS  4110-4114;  Dec.  Dig.  { 
1042.*] 

Appeal  from  Superior  Court,  San  Mateo 
Count?;  Oeo.  H.  Buck,  Judge. 

Action  by  John  G.  Klnmpke  against  Fran- 
cis J.  Moreno  and  others  and  Barclay  Hen- 
ley. From  a  Judgment  for  tbe  last-named  de- 
fendant, plaintiff  appeals.  Affirmed. 

See,  also,  140  Pac.  280. 

B.  H.  Countryman,  of  San  Francisco,  for 
appellant.  Barclay  B^ley  and  Frank  S. 
Brittaln,  both  of  San  Francisco,  for  respond- 
ent 

BUBNETT,  J.  The  action  was  brought  to 
quiet  title  to  a  tract  of  land  In  Sao  Mateo 
county,  and,  at  the  trial,  on  motion  of  plain- 
tiff, was  dismissed  as  to  all  the  defendants 
except  Barclay  Henley  who,  in  accordance 
with  bis  claim,  was  found  by  the  court  to  be 
the  owner  of  an  undivided  one-third,  of  the 
property. 

The  principles  of  law  applied  by  the  trial 
court  and  upon  which  respondent  relies  are, 
as  substantially  stated  by  him,  the  following: 
First.  Tbe  plaintiff  must  rely  exclusively  on 
tbe  strength  of  bis  own  title  and  not  on  tbe 
weakness  of  that  of  his  adversary.  Or,  as  Is 
stated  In  Schroder  v.  Aden,  etc.,  Co.,  144  Cal. 


628,  78  Pac.  20:  "This  Is  In  the  nature  of  a 
suit  to  quiet  title,  and  in  such  a  case  the 
plaintiff  must  obtain  Judgment  on  the  strength 
of  bis  own  tittle,  and  If  it  be  shown  be  has 
no  title,  it  becomes  Immaterial  to  inquire  in- 
to defendant's  rights."  Second.  Each  party 
is  an  actor  in  the  suit,  a  cross-complaint  be- 
ing unnecessary,  and  a  decree  quieting  his  ti- 
tle is  awarded  to  the  one  establlsbing  bis 
case.  Wilson  v.  Madison,  65  Cal.  5;  Miller 
7.  Luco,  80  Cal.  267,  22  Pac.  195.  Third.  The 
status  of  cotenancy,  like  other  conditions,  is 
subject  to  the  presumption  that  It  continues 
as  long  as  is  usual  with  things  of  that  na- 
ture. Code  Civ.  Proc.  g  1963,  subd.  S2;  Ho- 
benshell  t.  So.  Blverslde,  etc.,  Co.,  128  Cal. 
627,  61  Pac.  871.  Fourth.  The  possession  of 
one  cotenant  is  presumed  to  be  the  possession 
of  all,  and  this  presumption  can  be  overcome 
only  by  showing  that  tbe  hostile  intent  of 
one  is  clearly  manifested  and  is  brought 
home  to  all.  The  presumption  is  not  over- 
come by  a  showing  merely'  that  one  tenant 
has  failed  to  recognize  tbe  rights  of  his  co- 
tenant  To  accomplish  this  result  the  pos- 
session of  the  tenant  must  be  with  tbe  intent 
to  bold  adverse,  and  It  must  appear  that 
ancb  Intott  has  been  "Indicated  by  acts  cal- 
culated to  exdode  the  complainants  from  all 
participation  as  tenants  in  common."  Col- 
man  T.  Clements,  23  Cal.  246;  Hoppe  v.  Foun- 
tain, 104  Cal.  04.  37  Pac.  894;  Brown  v.  Mc- 
Kay, 125  Cal.  291,  67  Paa  1001.  Fifth.  Since 
It  is  the  duty  of  a  cotenant  to  pay  the  taxes, 
be  cannot  strengthen  his  title  by  permitting 
them  to  become  delinquent  nor  by  paying 
them  ontil  open  hostility  is  manifested.  Em- 
eric  T.  Alvarado.  00  Cal.  444,  27  Pac.  356. 
Sixth.  A  deed  in  foreclosure  is  prima  facte 
evidence  of  title  and  possession.  Nathan  v. 
Dierssen,  146  CaL  63,  70  Pac  739.  Seventh. 
A  void  foreclosure  of  a  mortgage  does  not  re- 
lieve the  property  of  tbe  lien  of  tbe  mort- 
gage, and  a  decree  will  not  be  made  quieting 
the  title  as  against  the  lien.  Bums  v.  Hiatt, 
149  Cal.  617,  87  Pac.  196,  17  Am.  St  Bep. 
167.  Eighth.  A  mortgage  carries  the  after- 
acquired  title  of  the  mortgagor,  and  one 
claiming  under  the  mortgagor  cannot  have 
bis  title  quieted  In  equity  without  paying  tbe 
mortgage  debt;  In  other  words,  he  who  seeks 
equity  must  do  equity.  Burns  v.  Hiatt,  su- 
pra. 

As  to  plttintiflTs  title,  the  claim  is,  first  by 
the  record,  and,  second,  by  prescription.  Of 
these.  In  their  order,  brief  oonsLderation  will 

be  given. 

In  1883  plaintiff  received  a  deed  from 
Francisco  Moreno  purporting  to  convey  the 
entire  titie  to  plaintiff.  On  December  8, 1908, 
be  received  from  the  state  controller  a  cer- 
tificate of  redemption  of  said  real  estate  pur- 
chased by  tbe  state  for  delinquent  taxes  for 
tbe  years  1903, 1004, 1905, 1906,  and  1907.  The 
property  was  sold  In  1890  to  one  William 
BoUins  by  the  tax  collector  of  San  Mateo 
county  for  delinquent  taxes  for  tbe  year  1SS9 
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and  tbe  cerUflcate  of  sale  was  assigned  by 
BoIUhb,  on  April  28,  1900,  to  plalntlfl.  Sim- 
ilar  proceedings  took  place  In  1801  on  ac- 
count of  tbe  dellnijuency  of  tbe  taxes  for 
1890. 

[1]  Tbe  foregoing  matters  appeur  In  tbe 
evldraice  offered  by  plaintiff,  and  were  suffi- 
cient, no  donbt,  to  make  ont  a  prima  fade 
case  in  bis  favor,  but  such  effect  was  com- 
pletely nnllifled  by  wbat  follows.  One  Jose 
Miguel  Moreno,  wbo  was  tb«D  tbe  owner  of 
tbe  Land  In  controrersy,  conveyed  it  to  trus- 
tees to  bold  In  tmst  for  bis  daogbter,  Rosa 
Ann  Moreno,  till  sbe  was  21  years  old,  and 
In  tbe  event  of  ber  death,  to  convey  tbe  same 
to  WllUam  O.  Moreno  and  Francisco  Moreno, 
ber  brotbers.  Subsequently  Boss  Ann  More- 
no died,  and  h.  O.  Morford  was  appointed 
ber  administrator.  Thereafter  the  said  Jose 
Miguel  Moreno  died  and  Charles  N.  Fox  was 
appointed  tbe  executor  of  bis  last  will  and 
testament  On  April  13.  1887.  an  action  was 
brou^t  in  the  superior  court  of  San  Mateo 
county  by  S.  O.  Morford,  administrator  as 
aforesaid,  against  Charles  N.  Fox,  as  execu- 
tor of  said  last  will  and  testament  of  Jose 
ULgnel  Moreno,  William  C  Moroio,  Francis- 
co Moreno^  certain  other  persons,  and  John 
Q.  Elumpke.  the  plaintiff  herein,  to  deter- 
mine the  title  to  tbe  property  herein  and  the 
various  couflicUng  claims  thereto.  Among 
others,  Mr.  Klnmpke  answered,  on  May  19, 
1887,  and  he  set  up  the  same  deed  on  whidi 
be  relies  In  this  suit  and  which  he  re(»ived 
while  proceedings  were  pending  in  the  estate 
of  tbe  said  Rosa  Ann  Moreno,  deceased. 
Among  the  findings  of  tbe  court  were  that 
tbe  tax  deeds  upon  wbidi  Klumpke  then  re- 
lied were  void,  Und  that  "William  G.  Moreno, 
J.  G.  Klnmpke  (as  grantee  of  said  Francisco) 
and  Uie  estate  of  Rosa  Ann  Moreno,  deceas- 
ed, are  each  entitled,  to  an  undivided  one- 
third  of  the  premises  in  dlspu^  and  here- 
Inb^re  described  as  tenants  in  common." 
These  findings  were  signed  and  filed  on  March 
12,  1892.  The  decree  following  the  findings 
was  signed  August  31, 1893,  but  was  filed  Oc- 
tober 4,  10(^,  "nun6  pro  tunc  as  of  date  Au- 
gust 31.  1883."  There  was  no  appeal  from 
said  judgtbent  and  It  became  finaL 

Tbe  effect  of  that  judgment  was  to  estop 
Klumpke  imd  any  one  who  might  claim  un- 
der him  from  asserting  title,  by  reason  of 
anything  occurring  anterior  to  said  judgment, 
to  the  two-thirds  awarded  to  the  estate  of 
Rosa  Ann  Moreno  and  William  C.  Moreno. 
Riverside,  etc.  Go.  v.  Jensen,  108  CaL  146, 
41  Pac.  40. 

[2]  There  Is  nothing  in  tbe  record  to  show 
that  either  the  third  interest  of  the  said  es- 
tate of  Rosa  Ann  Moreno  or  of  William  C. 
Moreno  ever  passed  to  plaintiff.  It  is  ivn 
dear,  therefore,  that  bis  proof  of  record  title 
to  anytbiug  except  an  undivided  one-tblrd  in- 
terest wholly  and  absolutely  failed.  If  noth- 
ing else  then  appeared,  under  tbe  presump- 
tion as  to  things  continuing,  we  should  con- 
clude that  at  the  time  of  the  trial  said  par- 


ties were  cotenants,  each  owning  an  ondivid- 
ed  one-tblrd  interest  in  said  property. 

[3-BJ  But  against  this  there  is  the  remain- 
Wig  contention  of  title  by  prescription.  This 
claim  is  entlr^  unsupported  by  tbe  record. 

This  consideration  Is  divisible  Into  tbe  two 
elements;  First,  tbe  open,  notorious,  exclu- 
sive, and  hosUIe  possession;  and,  second,  tbe 
payment  <tf  tbe  taxes. 

Appellant  utterly  failed  in  each  regpect  to 
make  out  a  sufficient  case.  We  may  consid- 
er togethffl-  the  character  of  the  possession 
and  the  question  of  taxes,  dividing  the  time 
into  two  periods,  prior  and  subsequmt  to 
tbe  death  of  Judi^  Fox. 

As  to  the  first,  tbe  only  evidence  of  any 
hostility  to  the  claim  of  his  cotenants  was 
the  declaration  of  appellant  tliat  be  claimed 
tbe  whole  property,  made  to  Judge  Fox  while 
tbe  latter  was  collecting  tbe  leata.  There  Is 
no  evidence  that  this  was  brought  home  to 
any  of  tbe  otber  cotenants.  That  it  did  not 
constitute  an  ouster  requires  no  argument 
Its  insttffldency  to  satis^  the  exaction  of  ad- 
verse possession  and  to  overcome  tbe  pre- 
sumption in  favor  of  the  cotenancy  Is  entire- 
ly clear. 

As  to  the  possession  itself,  this  was  bad 
by  a  renter  wbo.  In  the  absence  of  a  showing 
to  the  contrary.  Is  presumed  to  have  held  un- 
der all  the  cotoiants.  During  this  period. 
Judge  Fox,  the  personal  representative  of 
tbe  estate  of  Jose  Miguel  Moreno,  the  said 
Moreno  being  one  of  tbe  heirs  of  Rosa  Ann 
Moreno,  paid  tbe  taxes,  presumably  for  all 
tbe  cotenants. 

The  period  subsequent  to  tbie  death  of 
Judi^  Tox  and  prior  to  the  beg^ning  of  tbe 
action  was  not  of  sufUcIent  length  for  the 
acquisition  of  a  tlUe  by  prescription.  Be- 
sides, there  was  lathing  at  least  one  other 
essential  elemeat,  namely,  the  payment  of 
taxes.  Of  course,  plaintiff  could  claim  noth- 
ing from  bis  purchase  of  tbe  property  at  a 
tax  sale.  The  law  does  not  permit  any  ad- 
vantage to  be  gained  by  such  procedure.  If 
a  cotenant  permits  the  property  to  be  sold 
and  buys  It  in,  dtber  in  person  or  through 
the  agency  of  another,  his  purchase  is  con- 
sidered a  mode  of  paying  the  taxes  for  the 
benefit  of  himself  and  his  cotenants.  Chris- 
ty V.  Fisher,  68  Gal.  256. 

Appellant  testified  to  tbe  foregoing  as  fol- 
lows :  "Mr.  Fox  paid  the  taxes  until  be  died, 
and  then  it  went  over  to  tbe  state,  and  l 
didn't  pay  them — and  then  afterwards  I  re- 
deemed It." 

[I]  As  to  his  claim  of  right,  it  is  true,  ap- 
pellant did  testify :  "I  have  for  many  years 
prior  to  tbe  commencement  of  this  action 
been  claiming  to  hold  the  land  in  fee"  But 
it  is  manifest  such  a  generalization.  In  the 
alraence  of  probative  facts,  can  amount  to 
nothing  to  establish  tbe  hostile  character  of 
possession. 

In  this  connection,  it  may  be  said  that,  up- 
on the  theory  that  plaintiff  was  acting  in 
good  faith.  It  la  strange  that  when  Mr.  Uen- 
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ley  called  to  see  him  aboat  the  payment  of 
the  taxes,  appellant  did  not  assert  bis  own- 
ership of  the  entire  property.  Mr.  Henley 
testified  that  he  said  to  blm:  "We  were  co- 
tenants  of  tbat  property  and  now  that  Judge 
Fox  was  dead,  he  had  been  attending  to  the 
property  for  both  of  ns,  and  paying  the  taxes, 
that  I  wanted  him  to  pay  his  two-thirds  and 
I  would  pay  my  one-third,"  and  that  appel- 
lant's reply  was  evasive,  that  "he  failed  to 
favorably  respond  to  my  request,"  but  that 
he  did  not  say  that  Mr.  Henley  bad  no  in- 
terest In  the  property.  In  rebuttal,  plalntlft 
denied  some  of  the  statements  of  Mr.  Henley, 
but  be  did  not  testify  that  at  the  time  of 
the  interview  he  asserted  bis  claim  to  the 
entire  property.  Plalntlft  failed,  therefore, 
to  establish  any  title  either  by  the  record  or 
by  adverse  possession  to  the  one-third  Inter- 
est claimed  by  respondent.  But  the  latter, 
essaying  the  role  of  actor,  established,  to  the 
satisfaction  of  the  court,  the  legal  verity  or 
his  title  to  said  Interest,  As  to  this,  the  con- 
clusion of  the  court  is  just  as  free  from 
doubt  as  to  the  claim  of  appellant  already 
considered. 

The  basis  of  respondent's  claim  Is  stated 
by  himself  as  follows:  "The  only  person 
who  could  attack  Mr.  Henley's  title  In  the 
William  C.  Moreno  one-third  is  William  O. 
Moreno  himself,  or  some  one  claiming  direct- 
ly under  him.  In  the  suit  of  Morford  v.  Fox 
It  was  adjudged  that  William  C.  Moreno,  un- 
til deed  to  his  mother,  was  a  cotenant,  own- 
ing one-third  Interest  In  the  property.  Wil- 
liam C.  Moreno  mortgaged  to  Barclay  Hen- 
ley, and  Mrs.  Josepba  Uonzales  (the  moth- 
er), to  whom  William  C.  Moreno  had  there- 
tofore made  a  deed,  shortly  thereafter  mort- 
gaged the  same  property  to  Mr.  Henley,  re- 
citing the  consideration  of  $500,  and  stating 
It  was  intended  as  a  mortgage  to  secure  the 
payment  of  the  note  set  forth  In  the  mort- 
gage from  WilllRm  O.  Moreno.  The  Judg* 
ment  roll  in  the  foreclosure  suit  of  Henley  v. 
Morford  was  Introduced  In  evidence,  follow* 
ed  by  the  sheriff's  deed,  under  the  foreclo- 
sure decree.  This  evidence  constitutes  a  com- 
plete chain  of  title  showing  the  vesting  of 
the  William  G.  Moreno  undivided  one-third 
interest  held  In  cotenancy  in  Barclay  Hen- 
ley. As  stated  before,  it  would  be  good  as 
against  the  attach  of  William  O.  Moreno 
himself,  and  as  against  the  collateral  attack 
of  Mr.  Klumpke  it  Is  impregnable." 

Plaintiff,  by  reason  of  certain  aJl^ed  ir- 
regularities In  the  proceedings,  does  Indeed 
question  the  validity  of  said  judgmeflt,  but, 
conceding  that,  although  he  has  not  connect- 
ed himself  at  all  with  the  said  WUUam  C. 
Moreno  title,  he  Is  In  a  position  to  attack  it, 
it  is  plain  that  said  Judgment  Is  not  void, 
but  at  most  voidable,  and  he  simply  brings 
himself  within  the  doctrine  of  collateral  at- 
tack which  requires  blm  to  overcome  the 
presumption  of  Jurisdiction.  It  Is  unneces- 
sary to  notice  his  specific  objections  to  said 
jodgment,  as  we  are  satistted  the  assault  is 


(Cat 

futile.  The  principles  governing  a  collateral 
attack  are  stated  In  Sicbler  v.  Look,  93  Cal. 
600,  29  Pac.  220,  and  EIchhoH  v.  Elchhoff, 
107  Cal.  42,  40  Pac.  24,  48  Am.  St  Eep.  110; 
to  which  It  is  sufllcient  to  refer. 

[7, 1]  But  If  the  Judgment  was  void  and 
taie  mortgage  Is  still  unroreclosed,  as  con- 
tended for  by  appellant,  he  Is  not  aided  in 
any  way.  Upon  this  theory  the  debt  Is  still 
unpaid,  and  the  one-third  interest  Is  still 
subject  to  tlie  Hen  of  the  mortgage,  and 
while,  strictly  speaking,  respondent  might 
not  be  entitled  to  a  decree  qulettng  his  title, 
it  is  clear  in  any  event  that  appellant  would 
be  required  to  pay  the  debt  In  order  to  de- 
stroy the  lien  of  the  mortgage  and,  for  rea- 
sons already  appearing,  he  is  tn  no  position 
to  question  the  Judgment  in  favor  of  re- 
spondent. 

It  Is  stated  in  Bums  v.  Hlatt  that :  "It  Is 
clear  that  where,  for  any  reason,  foreclosure 
proceedings  are  void,  the  legal  title  continues 
subject  to  the  Uen  of  the  unpaid  mortgage, 
and  It  appears  to  be  well  settled  that  a  pur- 
chaser of  the  property  at  a  foreclosure  sale 
In  such  void  proceedings  thereby  becomes  an 
assignee  of  such  mortgage,  and  the  debt 
thereby  secured,  of  which  the  mortgage  is  an 
incident,  with  all  the  rights  of  the  original 
mortgagee";  and  It  Is  further  stated  that 
one  standing  In  the  position  of  the  mort- 
gagor cannot  quiet  bis  title  against  such  as- 
signee or  mortgagee  without  paying  or  offer- 
ing to  pay  the  debt,  even  though  the  mort- 
gage debt  be  barred  by  the  statute  of  limita- 
tions. But  It  Is  true  also  that  appellant  is 
In  no  position  to  avail  himself  even  of  this 
advantage,  since  he  has  shown  no  title  to 
said  one-third  interest 

[9]  It  is  conceded  by  respondent  that  cer- 
tain matter  was  stricken  from  the  complaint 
by  the  court  on  motion  that  ought  to  have 
been  left  in.*  Respondent  states :  "This  mis- 
take Is  one  that  the  court  and  counsel  on 
both  sides  fell  Into  and  the  order  striking 
out  portions  of  the  complaint  referred  to  was 
completely  lost  sight  of  on  the  trtal,  so  that 
all  testimony  that  was  offered  or  could  have 
been  admitted  under  the  allegation  stricken 
out  was  admitted ;  In  other  words,  the  case 
was  tried  upon  the  theory  that  all  allega- 
tions respecting  adverse  pos^sslon,  payment 
of  taxes,  etc.,  were  not  stricken  out,  and 
there  Is  not  a  scrap  of  testimony  that  could 
have  been  introduced  under  these  allegations 
that  was  even  objected  to." 

This  is  not  denied  by  appellant,  and  oar 
examination  of  the  transcript  confirms  the 
statement.  It  Is  therefore  plain  that  ap- 
pellant was  not  prejudiced  by  the  error. 
Gale  V.  Tuolumne  Water  Company,  14  Cat 
25;  Tynan  v.  Walker,  35  Cat  645,  95  Am. 
Dec.  152;  Cave  v.  Crafts,  53  Cal.  141. 

It  Is  believed  that  there  is  no  merit  In  the 
appeal,  and  the  Judgment  and  order  are  af< 
firmed. 

We  concur:  CBIPMAN.  P.  J.;  HAUt,  3. 
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(7t  V«ab.  3S3) 

WATSON  T.  HECLA  MINING  CO. 
(No.  11,343.) 

(Supreme  Court  of  WaGhiugton.   AptU  29, 
1914.) 

1.  Maoteb  and  Servant  (g  318*)~Injubies 
TO  Servah'i^"Irdepesdert  Contbactob." 

Ad  "independent  contractor"  js  one  wbo 
•xerdBea  an  independent  employment  and  rep- 
resents bis  employer  only  as  to  the  results  of 
bis  work,  and  not  as  to  the  means  whereby  it  is 
to  be  sccomplished,  one  having  power  to  select 
men,  provide  equipment,  and  the  mode  or  man- 
ner of  doing  the  woric;  and  the  operation  ot 
the  rule  is  not  qualified  by  reservation  which 
gives  the  employer  the  right  to  supervise  the 
work  to  determine  whether  it  is  being  done  In 
aecoidanca  witta  the  contract 

[Ed.  Note.— For  other  ca«a,  eee  Master  and 
Servant,  Cent  Dig.  {j  1257.  1^;  Bee  Dig.  { 
S1&* 

For  other  definitiooEL  see  Words  and  Phrases, 
vdL  4.  pp.  3642,  3543;  voL  8,  p.  7B86.] 

2.  EviDBIfCS    (t   424*)  — PABOL    EVIOIHOB  — 

WBimit  OomuoT. 

The  rule  which  prohibits  the  introduction 
o(  parol  evidence  to  contradict  or  modify  a  writ- 
ten instrument  does  not  apply  as  against  one 
not  a  party  to  tbe  contract,  and  so  not  bound 
by  the  terms. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  1966-1968;  Dec  Dig.  |  424.*] 
8.  Maotu  aud  Sbbvaht  (|  S32*>— UroBraND- 

■NT  COSTU.CTOB— QUXSTJON  FOB  COUBT  OB 
JUBT. 

Where  a  contract  between  an  employer  and 
■notber  for  the  doing  of  oertain  work  is  certain 
and  definite,  tbe  Question  whether  the  employ^ 
is  an  Independent  contractor  is  for  the  court, 
but  where  tbe  terms  of  the  contract  are  doubt- 
ful, or  are  rendered  doubtful  by  the  introdoe- 
tion  of  parol  eTidttnee,  the  Quesoon  is  generally 
for  the  jury. 

[Ed.  Note.— For  otJier  case^  see  Blaster  and 
Servant,  Cent  Dig.  R  1274-1277;  Dec.  Dig.  { 
332.*] 

4.  Masteb  and  Sebvant  (|  832*)— Iittubibs 
TO  Sebvant  —  InDBFBHDBNT  Contbactob  — 

COHTBZBtlTOBT  NBOUOBNOB. 

In  an  action  for  injuries  to  a  servant  by  the 
alleged  negligence  of  one  engaged  in  sinking  a 
mine  shaft,  whether  he  was  a  servant  of  de- 
fendant or  an  independent  contractor,  and 
whether  jdaintlff  was  guilty  ot  contributory  neg- 
ligence, which  was  the  proximate  cause  of  tbe 
injury,  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  1274^-1277;  Dec.  Dig. 
f  332.*] 

5.  APPEAL  AND  BBSOB  <i  263*)— RtrUNGB— 

Rbview— NxcBsaiTr  of  Exokptionb. 

An  instruction*  submitting  a  question  as  to 
the  laws  of  another  state  to  the  jury  on  con- 
flicting evidence,  could  not  be  reviewed,  where 
no  eiception  was  taken  thereto  at  tbe.  triaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1616-1523,  1626-1632; 
Dec.  big.  {  263.*T 

Department  1.  Appeal  from  Superior 
Court,  SptAane  Conn^;  Henry  L.  Kennan, 

Action  by  Uck  Watson  against  the  Hecia 
Mining  Company.  Judgment  for  plaintiff, 
and  defoidant  appeals.  AflBrmed. 

Wake&eld  ft  WItherspoon,  of  Spokane^  for 
appellant  Bobertson  &  Miller,  of  Spokane, 
and  C.  H.  White,  for  respondent. 


MAIN,  J.  This  action  was  brought  for 
the  puriKtse  of  recovering  damages  alleged  to 
be  due  to  an  accident  caused  by  negligence 
ehargeaple  to  the  defendant  The  cause  was 
tried  to  the  court  sitting  vrlth  a  Jury.  A 
verdict  was  returned  for  the  plalntiCf  in  the 
sum  of  $1,250.  Judgment  was  entered  upon 
the  verdict.  The  defendant  has  appealed. 

The  facts  are  substantially  as  follows: 
The  appellant  was  the  owner  of  tbe  HecIa 
mine  near  Burke,  Idaho,  upon  which  a  shaft 
was  being  sunk.  This  shaft  had  been  ex- 
tended to  tbe  station  at  the  1,200-foot  level, 
and  It  was  desired  that  it  be  sunk  300  feet 
further.  For  the  purpose  of  accomplishing 
this  result  the  appellant,  by  posting  notice  at 
the  mine,  announced  Its  desire  to  receive  bids 
for  the  doing  of  the  work.  In  response  to 
this  notice  one  F.  E.  Bryan  submitted  an 
offer  as  follows: 

"HecIa  Mining  Company.  Wallace,  Idaho- 
July  the  twelfth  Nineteen  Hundred  and 
eleven.  Hecla  Mining  Company,  Wallace, 
Idaho — Dear  Sirs:  I  hereby  agree  to  sink 
your  shaft  a. distance  of  three  hundred  feet 
for  the  sum  of  forty-four  70-100  ($44.70)  dol- 
lars per  foot.  I  am  to  do  all  the  labor — 
drilling,  blasting,  shoveling  and  timbering.  I 
am  to  furnish  all  explosives — powder,  fuse 
and  caps.  I  am  to  take  care  of  the  sinker 
pumps,  starting,  stopping  and  lowering  same, 
packing  when  necessary  and  delivering  pump 
on  station  in  exchange  for  another  when  it 
la  necessary  to  send  it  to  the  surface  for 
repairs.  I  am  also  to  do  all  the  pipework 
on  air  line  and  pump  column.  I  am  to  break 
all  boulders  to  size  for  convenient  loading 
from  waste  pocket  on  station  level.  I  agree 
to  do  all  work  In  a  workmanlike  and  sub- 
stantial manner,  the  same  to  be  Inspected 
and  approved  by  the  foreman.  I  agree  to 
do  the  blasting  through  electric  wlr^  and 
to  use  the  piston  air  drills,  which  you  have 
'.  with  which  I  am  acquainted.  I  also  agree 
that  ten  per  cent,  of  the  money  earned  may 
be  retained  monthly  by  you  until  the  con- 
tract is  completed  to  your  sati8fa.ction,  and 
if  I  fall  to  complete  the  contract  to  your 
satlsftiction,  this  ten  per  cent  so  retained 
is  to  be  forfeitM  by  me  to  yon  as  Uqnldated 
damages.  You  are  to  fnmisb  power,  drills, 
drill  parts,  steel,  pump,  pump  parta^  lights 
and  timbers  and  to  deliver  same  on  the  1,200- 
foot  level  and  you  are  to  pay  tbe  men  on 
my  pay  roll  through  your  office  on  or  before 
'the  tenth  day  of  each  month  for  the  work 
done  during  tbe  preceding  month.  F.  B. 
Bryan. 

"Accepted:  Hecla  Minhjg  Company.  James 
F.  McCarthy,  Manager." 

By  tbe  acceptance  of  tbe  company,  Bry* 
an's  letter  became  tbe  contract  Prior  to 
this  time,  Bryan  had  been  working  for  tbe 
company  as  shift  boss.  The  respondent  had 
been  working  in  the  same  mine  under  another 
shift  boss.  Work  was  begun  under  the  con- 
tract on  the  22d  day  of  July,  1911. 


*For  ether  oases  ss*  same  topic  and  section  NUUBSa  In  Dec.  Dig.  k  Am.  Dig.  K«r-No.  SerlM  &  Bep'r  ladexi* 
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The  xespoDdent  testified  ttiat  he  never  talk- 
ed with  Bryan  about  having  the  contract, 
and  that  the  latter  never  directed  the  work 
or  gave  any  orders.  He  also  testified  that  he 
was  directed  by  the  shift  boss  in  tb'e  stope, 
under  whom  be  was  working  at  the  time,  to 
go  into  tbe  shaft  and  work  there.  This 
shift  boss  was  in  tbe  employ  of  tbe  appel- 
lant In  lowering  tbe  shaft,  four  men  work- 
ed in  each  shift,  one  of  whom,  it  was  tes- 
tified, directed  tbe  work.  On  the  25th  day 
of  August,  1911,  tbe  respondent  was  directed 
by  the  shift  boss  to  grease  what  was  known 
as-the  slip  Joint  In  the  pump.  This  slip  joint 
was  a  two-lncb  pipe  within  a  three-Inch  pipe 
about  10  or  12  feet  long,  tbe  puriKise  of 
which  was  to  allow  tbe  pump  to  be  lowered 
a  distance  represented  by  the  length  of  tbe 
slip  joint,  without  disconnecting  and  in- 
serting additional  pipe.  Tbe  slip  joint  had 
been  extended  to  its  full  capacity,  and  It  was 
necessary  to  insert  an  additional  piece  of 
pipe,  tbe  two-inch  pipe  being  pushed  down 
into  the  three-inch  pipe  in  order  that  It  might 
be  subsequently  extended  as  required.  While 
the  respondent  was  in  the  act  of  greasing  the 
slip  joint,  the  shift  boss  had  hold  of  the  top 
end  thereof,  endeavoring  to  cause  It  to  move 
down  Into  the  larger  pipe.  The  evidence 
shows  that  it  was  moved  with  difflcnlty,  tbe 
shift  boss  telling  tbe  respondent  that  it  bad 
stuck.  Immediately  thereafter,  as  the  re- 
spondent's evidence  shows,  tbe  joint  was  giv- 
en a  push  by  tbe  shift  boss  without  warning 
to  the  respondent  and  as  It  went  down,  the 
tatter's  fingers  were  caught  in  tbe  flange,  and 
injury  suf>talned  of  which  be  complains. 

The  manager  of  tbe  appellant  company  tes- 
tified that  the  mine  was  in  charge  of  a  fore- 
man, and  that  it  was  the  duty  of  the  head 
carpenter  from  time  to  time  to  go  into  tbe 
mine  for  the  purpose  of  inspecting  the  work 
and  seeing  whether  It  was  being  properly 
done.  During  the  time  the  respondent  was 
working  Id  tbe  shaft  he  was  i^d  by  the  com- 
pany's diecka,  the  same  as  he  bad  been  be- 
fore. 

Three  guesUons  are  presented  for  determi- 
nation: First,  did  the  relation  of  independent 
contractor  exist  between  Bryan  and  tbe  ap- 
pellant at  tbe  time  of  tbe  injury;  second,  If 
tbe  relation  of  Independent  contractor  did 
not  exist,  then  were  the  respondent  and  the 
shift  boss  fellow  servants  under  the  laws  of 
Idaho ;  and,  third,  was  the  respondent's  neg- 
ligence tbe  cause  of  bis  injury? 

[1}  I.  It  Is  first  argued  that  the  relation 
l)etween  Bryan  and  the  appellant  was  that  of 
an  independent  contractor.  Tbe  general  rule 
Is  that  an  independent  contractor  is  one  who 
exercises  an  Independent  employment  and 
represents  his  employer  only  as  to  tbe  re- 
sults of  his  work,  and  not  as  to  tbe  means 
whereby  it  Is  to  be  accomplished.  An  In- 
dependent contractor  is  one  who  has  tbe  pow- 
er to  select  men,  provide  equipment,  and  pro- 
vide the  mode  or  manner  of  doing  the  work. 
The  operation  of  this  rule  Is  not  qualified  by 


a  reservation  which  gives  the  employer  the 
right  to  supervise  the  worit  for  the  purpose 
of  detramining  merely  whether  It  Is  being 
done  in  accordance  with  tbe  contract  Eng- 
ler  V.  SeatUe,  40  Wasb.  72,  82  Pac  136;  Lar- 
son T.  American  Bridge  Co.,  40  Wash.  224.  82 
Pac.  294.  Ill  Am.  St  Bep.  004 ;  Kendall  v. 
Johnson.  51  Wash.  477,  99  Pac.  310;  Camp- 
bell V.  Jones.  60  Wash.  265.  110  Pac.  1083; 
Olover  V.  Richardson  &  Elmer  Co.,  61  Wash. 
403,  116  Pac.  861. 

In  tbe  Larson  Case,  supra,  the  rule  Is  stat- 
ed In  this  language;  "Tbe  general  test 
which  determines  the  relation  of  independent 
contractor  Is  that  he  shall  exercise  an  Inde- 
pendent employment,  and  represent  his  em- 
ployer only  as  to  the  results  of  his  work,  and 
not  as  to  the  means  whereby  It  is  to  be  ac- 
complished. The  chief  consideration  is  that 
the  employer  has  no  right  of  control  as  to 
the  mode  of  doing  the  work;  but  a  reserva- 
tion by  tbe  employer  of  the  right  to  supervise 
the  work,  for  the  purpose  of  merely  deter- 
mining whether  It  Is  being  done  in  accord- 
ance wltb  the  contract,  does  not  affect  the 
Independence  of  the  relation." 

1.2]  Notwithstanding  the  fact  that  tlie  con- 
tract was  in  writing,  the  respondent  had  the 
right  to  introduce  evidence  showing  what  tbe 
real  relation  of  the  parties  thereto  was.  The 
rule  wlilch  prohibits  the  introduction  of  oral 
evidence  for  the  purpose  of  contradicting  or 
modifying  a  written  instrument  does  not  ap- 
ply, because  the  respondent  was  not  a  party 
to  tbe  agreement  and  consequently,  would 
not  be  bound  by  Its  terms. 

In  Kendall  v.  Johnson,  supra.  It  was  said: 
"The  appellant  was  not  a  par^  to  the  ex- 
tract between  the  respondent  and  the  firm  of 
Fred  Johnson  &  Co.,  and  never  assented  to 
the  provisloDs  of  that  contract  In  an  action 
between  him  and  either  of  the  contracting 
parties  he  is  at  liberty  to  show  tbe  true  re- 
lations subsisting  between  them,  regardless  of 
tbe  relationship  which  they  may  have  assum- 
ed on  paper.  In  other  words,  It  was  clearly 
competent  for  the  appellant  to  show  by  oral 
testimony  that  the  relation  of  master  and 
servant  subsisted  between  tbe  respondent 
and  the  firm  of  Fred  Johnson  &  Co.,  and  that 
the  respondent  had  the  direction  and  charge 
of  the  blasting  wlilch  resulted  In  his  injury." 

[3]  If  tbe  contract  Is  certain  and  definite, 
the  question  whether  a  person  operating  un- 
der It  is  an  Independent  contractor  Is  for  tbe 
court;  but  where  tbe  terms  of  tbe  contract 
are  doubtful,  or  are  rendered  doubtful  by  tbe 
Introduction  of  oral  testimony,  the  question 
generally  becomes  one  for  the  Jury.  In  Feb- 
renbacher  v.  Oabesdale  Copper  Mining  Co., 
65  Wash.  134,  117  Pac.  870.  it  was  said: 
"Where  tbe  contract  is  certain,  tbe  question 
of  whether  a  person  operating  under  it  is  an 
Independent  contractor  or  a  mere  servant  Is 
a  question  of  law  for  the  court.  But  where 
the  terms  of  the  contract  are  in  doubt,  the 
relation  of  the  parties  Is  generally  a  questioa 
for  tbe  Jniar." 
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[4]  Prom  tbe  contract  above  set  out  it  ap- 
pears that  the  appellant  was  to  famish  the 
power,  drills,  drill  parts,  steel,  pomp,  pomp 
ports,  Ughte,  and  timbera,  and  to  deliver  the 
aame  on  the  1,200-foot  level.  The  men  on 
tiiB  pay  roll  were  to  he  paid  through  its 
office.  It  should  be  noted  that  the  contract 
nowhere  specifies  the  character  of  the  work 
otber  than  that  it  shall  be  done  in  a  work- 
manlike and  substantial  manner.  The  man- 
ager testified  that  it  was  the  duty,  of  the 
head  carpenter  to  go  into  the  mine  for  the 
purpose  of  determining  from  time  to  time 
that  the  work  was  being  properly  done.  Tbe 
respondent  testified  that  he  was  not  employed 
by  Bryan,  but  that  he  was  directed  by  the 
shift  boss,  antler  whom  he  had  be«i  previous- 
ly voicing,  to  go  to  work  in  the  shaft  It 
would  seem  that  these  facts  would  at  least 
cause  a  doubt  as  to  whether  the  relation  of 
independent  contractor  ^d  or  did  not  exist 
and  mrald  bring  tbe  case  within  the  rale 
announced  in  the  Fehraibaeher  Case,  supra. 
The  question  was  one  for  the  jnry,  and  the 
jury,  under  proper  instructions,  having  deter- 
mined it  adversely  to  tbe  appellant's  conten- 
tion, the  verdict  will  not  be  disturbed. 

[i]  II.  It  Is  conceded  by  both  parties  that 
their  rights  are  determined  by  the  laws  of 
the  state  of  Idaho.  During  tbe  trial  the  ap- 
pellant, for  the  purpose  of  making  proof  of 
tbe  laws  of  tbe  state,  offered  the  testimony  of 
a  lawyer  who,  after  answering  the  quall^ing 
questions,  testified  that  under  tbe  laws  of  the 
state  of  Idaho,  Bryan  and  the  respondent 
were  fellow  servants,  and  that  the  appellant 
was  not  liable  under  the  laws  of  that  state 
for  the  injury  which  the  respondent  had 
sustained.  The  respondent  In  rebuttal  offer- 
ed the  evidence  of  a  lawyer,  who  testified  di- 
ametrically to  the  opposite.  The  eoart  by  in- 
struction submitted  the  question  to  the  Jury. 
To  this  instruction  no  exception  appears  to 
have  been  taken.  Hence  it  is  not  subject  to 
review. 

III.  Some  contention  is  made  that  the  re- 
spondent was  guilty  of  contributory  negli- 
gence which  was  the  proximate  cause  of  his 
injury.  This  was  obviously  a  question  for 
the  Jury.  The  evidence  falls  short  of  show- 
ing such  negligence  as  a  matter  of  law. 

The  judgment  wiU  be  affirmed. 

GBOW,  C.  J.,  and  ELLIS,  60SE,  and 
CHADWICK,  JJ.,  concur. 


(79  Wlub.  390) 

TROCTMAN  v.  POLHILL  et  al.   (No.  11,348.) 

(Supreme  Court  of  Washington.    April  29, 
1914.) 

L  Contracts  ({  329*)  —  Bights  of  Tnmo 

PBBSON— GbTJBOTAKE  CONTBACT— IjAOHES. 

PlaintiS,  whose  busband,  in  her  name  with- 
out defendants'  knowledge  of  her  interest,  en- 
tered into  a  grubstake  contract  in  1898,  sued 


thereon  in  1911.  .Held,  she  was  guilty  of  gross 
laches,  defeating  her  right  to  any  relief. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  §S  1511,  1585-1588;   Dec.  Dig.  i 

a29.*] 

2.  Mines  and  Minerals  (§  99*)— Grubstake 
Contbaci^-Constbuction — '  'Proceeds.  '  * 
In  a  grubstake  contract  entered  into  in 
1898,  providing  for  a  division  "of  all  the  pro- 
ceeds derived  from  said  venture,"  that  wages 
earned  ehould  be  treated  as  proceeds,  und  that 
tbe  contract  should  continue  so  long  as  defend- 
ant was  in  Alaska,  the  word  "proceeds"  meant 
net  proceeds,  so  that,  where  the  net  result  of 
the  venture  was  that  defendant,  in  1903,  finally 
returned  sick  and  penniless,  plaintiff  could  not 
recover. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  IS  223,  224:  Dea  Dig;  { 
99.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  6,  pp.  5639-5642;  vol.  8.  pp.  7765,  77^6.] 

Department  1.  Appeal  from  Superior 
Court,  J.effe;»ou  County;  Lester  Still,  Judge. 

Action  by  Dora  W.  Troutman  against  Rob- 
ert G.  Polhill  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  AflSrmed. 

J.  W.  B.  Scott,  of  Fort  Townsend,  and  P. 
P.  Carroll  and  John  B.  Carroll,  both  of  Seat- 
tle, Cor  appellant  James  B.  Bnm,  of  Seat- 
tle, for  respondents. 

OOSB,  J.  Action  upon  a  contract  for 
an  accountii^.  Judgment  for  defendants. 
Plaintiff  appeals. 

[1]  On  the  24th  day  of  January,  1898,  one 
V.  O.  Troutman,  in  the  name  of  his  wife,  tbe 
plaintiff,  entered  into  a  contract  in  writing 
with  defendant  R.  G.  Polhill  and  one  A.  W. 
Jerry,  wherein  be  agreed  to,  And  did,  ad- 
vance to  them  the  sum  of  $500  "as  part  grub- 
stake or  outfit"  for  prospecting  aud  mining 
in  Alaska  Territory.  It  was  agreed  that  all 
finds  or  locations  made  by  Polhill  and  Jerry 
should  be  owned  in  equal  parts  by  the  three 
parties  to  the  contract  It  was  further 
agreed  that  Polhill  and  Jerry  would  pay  to 
Troutman  one-third  "of  all  the  proceeds  de- 
rived from  said  venture that  wages  earned 
should  be  considered  a  find  and  divided  ac- 
cordingly; and  that  the  agreement  should 
continue  "during  the  entire  time  and  pe- 
riod" that  Polhill  and  Jerry  "are  in  such 
Klondike  country,  Alaska  Territory,  or  tht^ 
Northwest  Territory  of  British  America"; 
and  that  they  should  from  time  to  time,  as 
it  was  practicable,  report  tbeir  "doings  and 
successes"  to  Troutman.  Ihia  action  was 
commenced  in  January,  1911,  13  years  after 
the  date  of  the  execution  of  the  contract. 
The  record  shows  that  Jerry  pr^umablj' 
lost  his  life  in  Alaska,  probably  in  1898.  He 
and  Polhill  went  to  Alaska  In  February, 
1898.  The  record  also  shows  that  D.  O. 
Troutman  disappeared  In  1899.  Tbe  heir*" 
of  Jerry,  if  he  has  any,  are  not  parties  to 
the  action.  The  respondent  Polhill  did  not 
know  that  the  appellant  advanced  the  mon- 
ey or  that  sbe  had  any  interest  In  the  con- 
tract The  contract  was  made  with  her  hus- 
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band,  D.  O.  Trontman,  who  signed  her  name 
and  acknowledged  the  contract  wlthoat  dis- 
closing that  fact  to  either  PolhlU  or  Jerry. 
So  far  as  appears  from  the  record,  the  re- 
spondent did  not  know  the  appellant's  name 
had  been  signed  to  the  contract  until  the 
commencement  of  this  action.  The  respond- 
ent Folhlll  went  to  Alaska  In  February,  1898. 
He  returned  In  October,  1899,  bringing  with 
bim  $713.02.  He  spent  this  money  for  an 
outfit,  and  returned  to  Alaska  in  the  spring 
of  1000.  He  returned  to  Seattle  in  October, 
1901,  bringing  with  him  ?237.22.  He  spent 
this  money,  with  money  of  his  own,  for  ma- 
chinery and  provisions,  and  returned  to  Alas- 
ka the  following  spring,  and  came  out  of 
Alaska  In  the  fall  of  1903,  sick  and  pennl- 
lesSf  The  appellant  contends  that  she  should 
have  one-half  of  the  money  brought  out  in 
1899  and  1901. 

We  do  not  think  that  she  Is  entitled  to 
any  relief.  The  trial  court  concluded,  as  a 
matter  of  law,  that  she  was  guilty  of  "gross 
laches"  in  commencing  her  action.  We  ac- 
Quiesce  in  this  Tiew.  A  reference  to  the 
dates  will  disclose  that  her  action  was  com- 
menced about  13  years  after  the  contract 
was  made,  and  about  8  years  after  PolhUl 
finally  left  Alaska.  She  admits  that  she  per- 
sonally bad  no  transaction  with  Polhlll,  and 
that  he  knew  nothing  about  her  relation  to 
the  contract  She  made  no  attempt  in  her 
testimony  to  excuse  the  delay  in  asserting 
her  claim ;  nor  did  she  attempt  to  show  that 
she  had  erer  made  any  claim  upon  PolhUl 
prior  to  the  commencement  of  the  action. 

[2]  There  is  another  reason  whj  she  can- 
not recover.  The  contract  provides  for  a 
division  "of  all  the  proceeds  derived  from 
said  venture,"  and  tbat  wages  earned  should 
be  treated  as  proceeda  Viewing  the  con- 
tract as  an  entirety,  the  word  "proceeds" 
means  net  proceeds.  Again,  the  contract  is 
a  continuing  one,  and  operates  so  long  as 
•  PolhlU  was  in  the  Alaska  country.  The  net 
result  of  his  prospecting  and  mining  ven- 
tures In  Alaska  Territory  Is  that,  In  the  fall 
of  1903,  he  returned,  as  the  court  found, 
"without  funds,  sick  with  the  scurvy,  and 
greatly  broken  In  health."  We  think  both 
views  are  so  elementary  that  the  dtatktn  of 
sustaining  authority  is  unneoessaiy. 

The  Jodgment  is  affirmed. 

CKOW,  G.  J.,  and  ELLIS;  UAIN,  and 
OHADWICK,  JJ.,  concur. 


(79  Wasb.  nS) 

WAT  V.  t-TBIO  THEATER  CO.  «t  aL 
(No.  11,618.) 

(Snprcme  Court  of  Washington.    April  27. 
1914.) 

1.  Afpbai.  AifD  Bbbor  (I  273*)— PRBSBrmira 
Questions  iit  Loweb  Couar— Exceptions 

TO  FiNDINOS. 

Where  the  court  made  separate  findings  of 
fact,  eafb  ot  which  bore  a  distinctive  number,  an 


exception  at  the  foot  of  the  fiadings  and  conclo- 
sions  of  law  "to  the  above  ficdinss  of  fact  and 
coDcluaioDs  of  law"  is  not  sufficient  to  entitle 
the  appellant  to  a  review  of  the  evidence. 

[Ed.  Note.—For  other  caaes,  see  Appeal  and 
Error,  Cent.  Dig.  JS  1090,  1606.  1620-1623. 
1625-1630,  1764;  Dec  Dig.  {  273.*] 

2.  HUSBANO  AND  Wmt  (S  2CS*)— CoiocuiriTX 
PBOFEBTT— LlABIUTT  VOB  DBBTS— FSOIOS* 

soar  Note. 

Where  notes  were  execnted  by  a  theater 

corporation  and  certain  of  its  stockholdera  in 
payment  foraa  automobile  purchased  by  the  cor* 
porfitiob,  to  be  offered  as  a  prize  to  attract  pat- 
roDBKe  and  thereby  increase  the  profits,  tlia 
purchase  being,  therefore,  for  the  benefit  of  the 
corporation  and  ita  stockboldeni^  the  notes  were 
a  liability  against  the  community  proi>erty  of 
the  stockholders,  in  the  absence  ot  a  showing 
tbat  the  corporate  stock  was  the  separate  pro^ 
erty  vi  tbe  stockholders. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  «  953-967 TPefc  Dig.  1  268.«1 

3.  Evidence  (i  459*)-^aboi.  Evidehck— Ya- 
BTiNo  Note— Sianxsa  as  Cobfobatb  Om- 

CER. 

Where  a  note  purports  to  be  the  joint,  or 
joint  and  sevenJ,  obligation  of  a  corporathm 
and  certaia  individuals,  evidence  is  not  admis- 
sible to  show  that  the  Individual  signers  signed 
in  tbeir  official  capacity  only. 

[Ed.  Note.— For  other  cases,  see  Evidenesb 
Cent.  Dig.  SI  1722. 1906-1910,  2109-2U4;  Dee. 
Dig.  S  459.*} 

4.  Husband  and  Wiie  (S  268*)— Coinnnmv 

PBOPEBTT— LlABILITT  FOB  DEBTS. 

-  The  test  to  determine  whether  community 
property  ia  liable  for  debts  incurred  in  a  trane- 
actioa  18  whether  the  transaction  was  carried 
on  for  the  benefit  of  tbe  community,  not  whethw 
it  actually  resulted  in  any  profit  thereto. 

[BM.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  M  953-967;  Dec  Dig.  |  268.*] 

Department  1.  Appea]  from  Superior 
Court,  Spokane  County;  John  6.  Takey, 
Judge. 

Action  by  Leroy  B.  Way  against  the  Lyric 
Theater  Company  and  others.  Judgment  tat 
plaintiff,  and  defendants  appeal.  Affirmed. 

John  Salisbury,  of  Spokane,  for  appellants. 
Tolman  &  King,  of  Spokane,  for  respondent. 

GOSE,  J.  This  is  an  action  by  the  pIalD> 
tiff,  as  an  indorsee,  to  recover  upon  four 
promissory  notes,  each  of  whldi  Is  in  the 
following  form,  except  as  to  the  date  of 
maturity,  and  with  the  further  exoeption  th&t 
one  of  the  notes  is  drawn  for  $50: 

"Spokane,  Washington,  Sept  7, 19U. 
"Four  months  after  date  we  promise  to  pay 
to  the  order  of  American  Mannfacturtns 
Company  $100.00  at  our  jdace  of  bnalneMk 
for  value  received. 

"Lyric  Theater  CompaoT; 
"Bert  Muma. 
rrbeodore  Peterson. 
"James  Anderson. 
"G.  H.  Mueller." 
The  defendants  other  than  the  Lyric  Thfr 
ater  Company,  a  corporation,  answered  Joint- 
ly, alleging  in  substance:    (a)  That  tbe 
defendants*  busbands  executed  the  note  as  of- 
tceis  and  trustees  of  the  corporation  defratt- 
ant,  and  for  and  on  its  behalf,  and  not  otb- 
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erwise,  and  that  no  condderation  moved  to 
tbem  personally;  and  <b)  that  the  respective 
commnulties  received  no  benefit  from  the 
transaction.  A  judgment  was  entered 
against  the  defendants'  husbands  personally, 
and  against  the  several  commimlties.  This 
appeal  followed. 

[1j  The  court  made  five  separate  findings 
ot  fact,  each  of  which  bears  a  distinctive 
namber.  At  the  foot  of  the  findings  and  con- 
clustoDs  of  law,  the  appellants  noted  the 
following  exception: '  "The  defendants  ^< 
cept  to  the  above  findings  of  &ct  and  con- 
cluslons  of  law  by  their  attorney)  •  •  • 
wblcb  exception  la  allowed."  The  exception, 
nnder  the  repeated  and  uniform  dedstons  of 
this  court,  Is  not  snffidrat  to  entitle  the  ap- 
pellants to  a  review  of  the  evidence.  Pease 
T.  Clayton,  62  Wash.  26,  112  Pac.  043,  and 
cases  there  dted  and  reviewed. 

[2]  IndudiDg  otiux  findings  not  here  ea- 
peclally  pertinent,  the  court  found: 
That  heretofore,  to  wit,  on  the  7th  day  of 
September,.  1911,  the  defendants  herein,  be; 
iag  indebted  to  the  American  Manufacturing 
Company  in  the  sum  of  9350,  as  evidence 
thereof  made,  executed,  and  delivered  to  the 
American  Manufacturing  Company,  In  the 
city  of  Lexington,  Tenn.,  their  thr«e  certain 
promissory  notes  of  even  date,  for  9100  each, 
dne  respectivdy  one,  two,  and  four  mimtha 
after  date,  and  at  the  same  time  and  for  the 
same  consideration  made,  encoted,  and  de- 
Urered  their  one  promissory  note  for  9S0, 
dae  three  months  after  date.  *  *  *  (3) 
miat  said  notes  were  executed  in  considera- 
tion of  the  sale  and  delivery  said  Ameri- 
can Bfanufacturlng  Company  to  said  Lyric 
Tlieater  Company  (of  which  company  the 
■aid  Muma,  Theodore  Peterfeon,  James 
Anderson,^  and  O.  H.  Mueller  were  at  the 
time  of  the  execution  of  said  notes  stock- 
holders) of  one  autenuybtle.  That  said  anto- 
moliile  was  purduaed  for  the  use  and  benefit 
of  said  corporation,  and  for  the  use  and 
bmefit  of  the  stockholders  thereof,  and  said 
anto  was  delivered  to  and  received  by  said 
Gcvporation.*'  The  findings  support  the  judg- 
ment. 

We  have  lidd  tiiat  a  note  given  by  a  mar- 
ried itaan,  who  is  a  stockholder  in  a  oorpcwa- 
tion.  for  the  benefit  of  the  corporation,  Is 
l^esumed  to  evidence  a  transacttim  for  the 
'boieflt  of  the  community.  Thla  presump- 
tion mli^t  be  rebutted  by  showing  that  the 
corporation  stock  was  the  separate  property 
of  the  husband.  Horton  v.  Dwoboe  Kelly 
Banking  Co..  16  Wash.  899;  46  Pac.  409,  47 
Fae.  435. 

CS1  It  is  contended  tint  the  court  rejected 
evidence  showing  ttiat  the  appellants  other 
than  the  conwntion  «ecnted  the  note  in 
their  official  capacity  only,  and  hence  Incur- 
red no  liability  dther  separate  or  community. 
The  rule  is  that,  where  the  note  pnrportii 
to  be  tiie  joint  joint  and  several  obliga- 
tion of  a  corporation  and  certain  individuals. 


the  latter  cannot  show  that  it  was  Intended 
to  create  an  obligation  against  the  corpora- 
tion only.  Toon  v.  McCaw,  74  Wash.  335, 133 
Pac.  469.  In  that  case  we  said:  "The  note 
imports  a  Joint  obligation  of  the  appellants, 
and  they  have  sought  to  plead  and  prove 
that,  while  they  apparentiy  executed  the  note 
In  their  Individual  capacity,  they  Intended  In 
fact  to  execute  It  as  the  note  of  the  defend- 
ant corporation  only.  This  would  be  to 
create  an  ambiguity  where  none  exists,  and 
to  make  for  the  parties  a  contract  which 
they  did  not  make  for  themselves."  ' 

Tbe  appellants  complain  that  they  were 
not  permitted  to  show  that  the  notes  did  not 
evidence  a  community  transaction.  On  the 
contrary,  they  proved  affirmatively  that  the 
automobile,  which  represented  the  considera- 
tion for  the  notes,  was  purchased  to  be  offer- 
ed as  a  prize  to  attract  patronage  to  the  the- 
ater and  thereby  Increase  its  earnings.  These 
earnings  would,  of  course,  be  to  tbe  ad- 
vantage of  all  the  stockholders;  including  the 
communities  composed  of  the  stockholders 
and  their  wives,  in  the  absence  of  a  showing 
that  the  stock  was  tlie  separate  property  of 
the  husbands. 

[4]  The  fact  that  no  profit  resulted  la 
Immaterial.  The  teat  is.  was  the  tranpiac- 
tion  carried  on  for  tbe  benefit  of  tbe  com- 
munity? not  whether  It  resulted  in  a  ivofit. 

Tbe  judgment  la  affirmed. 

CROW,  G.  J.,  and  ELLIS,  MAIN»  and 
CHADWICK,  JJ.,  concur. 


(n  Wad),  tasi 

8TATB  V.  HART.  (No.  11^) 

(Supreme  Court  of  Washington.  '  Ainil  25, 
1914.) 

Afi8&.wr  AND  Battbbt  (g  GO*)— Cbiminal  Of- 
fenses—Deoree  OF  Offenses— "Assault  in 
THE  First  Deobbi"— "Assault  in  the  Sec- 
ond DKaEEB." 

Under  Rem.  &  Bal.  Code,  }  2413,  providing 
that  every  person  who,  with  Intent  to  sill,  ahall 
assault  another  with  a  firearm  or  deadly  weap- 
on, or  by  any  force  or  means  likely  to  produce 
death,  shall  be  gniltr  of  assault  in  the  first  de- 
gree, and  aeetion  2414,  providing  that  every 
person  who  shall  willfully  inflict  bodily  harm 
upon  another  with  or  without  a  weapon,  or 
willfully  assault  another  with  a  weapon  or  oth- 
er instrument  or  thing  Ulcely  to  produce  bodi- 
ly harm,  ehaU  be  guilty  of  assault  in  the  sec- 
ond degree,  where  all  tiie  evidence  which  tend- 
ed to  snow  an  assault  showed  that  tbe  assault 
was  made  in  a  violent  manner  with  a  club 
about  1  by  8  iuches,  and  16  inches  long,  re- 
sulting Id  a  number  of  serious  wounds,  accus- 
ed, if  guilty  at  all,  was  guilty  of  assault  either 
in  the  first  or  second  degree,  and  the  court 
properly  refused  to  submit  assault  in  the  titlrd 
degree. 

[Ed.  Note.— For  other  cases,  see  Assault  and 

Battery,  Cent  Dig.    86;  Dec.  Dig.  1  60.* 

For  other  definitionei,  see  Words  and  Phras- 
es, vol.  1,  p.  t^;  vol.  1,  p.  GS&.} 

Department  2.  Anieal  firdm  Superior 
Court,  Yakima  County;  Thoa.  B.  Grady* 
Judge. 
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Dan  Hart  was  convicted  of  assault  In  the 

second  degree,  and  he  appeals.  AfBnned. 

G.  G.  Lee  and  C.  F.  Bolin,  both  of  Toppe- 
nlsh,  for  appellant.  Uarold  B.  GUbert  of 
Spokane,  for  the  State. 

PARKER,  J.  The  defendant  was,  by  in- 
forniatlon  filed  In  the  superior  court  for  Ya- 
kima county,  charged  with  the  crime  of  as- 
sault In  the  first  degree,  as  being  committed 
upon  one  Duren  with  a  deadly  weapon,  to 
wit,  a  club,  and  with  Intent  to  kill  Duren, 
A  txlal  before  the  court  and  a  Jury  resulted 
In  verdict,  finding  the  defendant  guilty  of 
assault  In  the  second  degree,  upon  whl(di  he 
was  sentenced  to  the  penitentiary.  He  has 
appealed  to  this  court. 

Contention  Is  made  that  the  evidence  was 
Insufficient  to  sustain  the  conviction.  We 
think  the  only  answer  necessary  to  this  con- 
tention Is  that  the  testimony  was  confiicting 
and  of  such  nature  as  to  make  the  question 
<tf  the  defendant's  guilt  clearly  one  for  the 
jury.  We  think  it  was  ample  to  sustain  the 
conviction. 

Counsel  for  appellant's  principal  contention 
ia  that  the  trial  court  erred  In  Its  Instruc- 
tion to  the  jury,  which,  in  effect  limited  the 
Jury's  finding  to  one  of  three  verdicts,  "not 
guilty,"  "guilty  of  assault  In  the  first  degree," 
and  "guilty  of  assault  in  the  second  degree" ; 
It  being  insisted  that  appellant  was  entitled 
to  have  the  question  of  his  guilt  of  assault 
Id  the  third  degree  also  submitted  to  the 
jury.  All  of  the  evidence  which  in  any  de- 
gree tended  to  show  an  assault  by  the  de- 
fendant upon  Duren  was  to  the  effect  that  the 
assault  was  made  In  a  very  violent  manner, 
resulting  In  a  number  of  serious  wounds  be- 
ing inflicted  upon  Duren,  and  made  by  ap- 
pellant with  a  club  held  In  his  hand,  with 
which  he  strode  Duren,  which  club  was  In 
size  about  1  by  3  Inches,  and  in  length  about 
16  indies.  There  is  no  evidence  whatever  In 
the  record  tending  in  any  degree  to  show 
an  assault  of  any  other  nature.  Manifestly 
this  was  either  an  assault  in  the  first  degree, 
that  is,  an  assault  with  intent  to  kill,  by 
some  means  likely  to  produce  death  (section 

2413,  Rem.  &  Bal.  Code),  or  an  assault  in  the 
second  degree,  that  Is,  an  assault  with  the 
<Aub  as  a  weapon  and  an  infliction  of  griev- 
ous bodily  harm  thereby  upon  Duren  (section 

2414,  Rem.  ft  Bal.  Code),  or  there  was  no  as- 
sault made  of  any  nature,  as  is  claimed  by 
appellant  Under  these  facts,  app^ant  could, 
In  no  event,  have  been  found  guilty  of  as- 
sault in  the  third  degree.  Our  decision  In 
State  T.  Kruger,  60  Wash.  542,  111  Pac.  769, 
deals  with  a  situation  whldi  involves  this 
exact  question  in  principle.  Clearly  the 
court  did  not  err  In  submitting  to  the  jury 
the  questitm  of  appellant  being  gxAlty  of  as- 
sault In  the  tiilrd  degree;  tiiere  being  no  evi- 
dence whatever  upon  which  a  verdict  so  find- 
ing could  be  permitted  to  stand.  Other  claim- 


ed errors  are  briefly  presented ;  but  we  dean 
It  snfllcient  to  say  that  ,we  consider  tbem 
without  merit  and  not  calling  for  discussion. 

The  Judgment  Is  affirmed. 

CROW,  C  J.,  and  MOUNT  and  MORRIS, 
JJ.,  concur.  FULLERTON,  J.,  concurs  In 
result. 

(79  Wash,  m) 

ENGLISH  V.  GIBBONS  et  ux.    (No.  11663.) 

(Supreme  Court  of  Wasbington.    April  26, 
.  1914.) 

Vbnuk  (I  36*)— Tbahsitobt  Action. 

An  action  for  an  accounting  of  a  logglns 
business  and  to  enforce  en  agreement  to  convey 
timber  lands  was  a  transitory  action,  so  that 
the  venue  was  properly  changed  from  S.  coun^, 
where  it  was  brought,  to  K.  county,  where  de- 
fendant resided. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  §8  54,  55 ;  Dec.  Dig.  g  36.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Everett  Smith,  Judge. 

Action  by  E.  G.  English  against  Patrick 
Gibbons  and  wife.  Judgment  for  defendants, 
and  plaintiff  appeals.  Affirmed. 

Million  ft  Houser  and  Geo.  Friend,  all  of 
Seattle,  for  appellant  Peters  ft  Powell,  of 
Seattle,  for  reqwndents. 

CHADWICK,  J.  Plaintiff  began  this  ac- 
tion asking  for  certain  relief,  alleging  the 
following  ultimate  facts:  That  In  the  year 
1896  the  legal  title  of  certain  lands,  400 
acres  of  timber  land  and  about  260  acres  of 
pasture  or  agricultural  land,  in  Skagit  coim- 
ty,  stood  In  the  name  of  the  First  National 
Bank  of  Mt  Yemon;  that  he  had  a  right 
to  a  transfer  of  the  legal  title  by  the  pay- 
ment to  the  bank  of  $8,000 ;  that  the  defend- 
ant Gibbons  agreed  to  advance  this  money. 
In  consideration  of  which  the  bank  was  to 
convey  the  legal  title  to  him  (Gibbons) ; 
that  Gibbons  was  to  log  the  timber  lands 
and  divide  the  profits,  if  any,  equally  be- 
tween plaintiff  and  himself;  that  the  timber 
lands  were  ev«itually  to  be  equally  divided 
between  them,  and  other  lands  which  had 
been  conveyed  by  the  bank  to  Gibbons  were 
to  be  held  as  security  for  the  payment  of 
any  moneys  which  be  (Gibbons)  might  in- 
vest in  the  logging  enterprise;  that  they 
were  eventually  to  be  deeded  to  plaintiff  as 
soon  as  Gibbons  reimbursed  himself  for  his' 
outlays.  He  alleges  tbat  the  logging  opera- 
tions were  carried  on  at  a  profit  of  $5,000. 
The  complaint  is.  denied  by  defendants.  Gib- 
bons acquired  title  to  the  property  from  the 
bank  and  lo^ed  the  land.  Any  «intract 
that  was  nmde  between  the  parties  to  this 
action  was  made  in  the  spring  of  1896.  This 
action  was  begun  in  January,  1902.  Plain- 
tiff prays  for  an  accounting  of  the  losing 
business  and  a  judgment  against  defendant 
for  one-half  of  the  profits  thereof;  that  de- 
fendant be  required  to  conv^  to  him  one- 
half  of  the  timber  land ;  and  that  the  defend- 
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ant  be  compelled  to  conTey  to  tbe  plaintiff 
all  of  tbe  otber  land  conveyed  by  the  bank 
to  the  defendaiit 

The  defendant  is  a  resident  of  King  county, 
and,  upon  the  commencement  of  this  action, 
flled  a  motion  for  a  change  of  renue  to  King 
county,  which  was  granted.  This  Is  the 
first  error  assigned.  An  action  for  an  ac- 
counting or  an  action  to  declare  a  trust  in 
lands  is  a  transitory  action,  and  tbe  court 
did  not  abuse  its  discretion  when  it  made 
the  order  changing  the  venue  of  the  action 
from  Skagit  county  to  King  county.  State 
ex  rel.  Scougale  v.  Superior  Court,  55  Wash. 
328,  104  Pac.  607,  133  Am.  St  Rep.  1030. 

Aa  for  the  merits  of  the  case,  we  have 
read  the  record,  and  are  unable  to  say  that 
tbe  trial  Judge  erred  In  rendering  a  Judg- 
ment for  the  defendant  It  might  be  that 
a  judgment  could  have  been  rradered  In 
favor  of  either  party  with  some  reasonable 
assurance  that  it  was  right,  but  this  Is  say- 
ing no  more  than  that  plalntlJI  has  not  sus- 
tained the  burden  of  proof. 

Taking  the  testimony  of  the  witnesses,  the 
findings  of  tbe  trial  judge,  and  all  of  the 
concomitant  circumstances,  we  are  oonowUed 
to  aflBnn  tbe  judgment 

CROW.  O.  3^  and  -EUJS,  MAIN,  and 
HOSE,  33.,  concur. 


(79  Wub.  188) 

NAMCB  T.  WOODS  et  aL  *  (No.  11,684.) 

(Supreme  Court  of  Wasbington.    April  24, 
1014.) 

L  Judges  ({  51*>— Change  of— Time  of  Ap- 
plication. 

Where  defendants  moved  for  a  cost  bond, 
and  later  for  a  bill  of  particulars,  and,  after  a 
motion  for  default  against  tbem  had  been  de- 
nied on  terms,  filed  a  motion  for  a  change  of 
judge  on  tlie  ground  of  prejudice,  pending  tbe 
determination  of  which  answers  were  filed, 
tbere  was  no  error  in  denying  such  motiou, 

[Ed.  Note.— For  other  cases,  see  Judges, 
Cent  Dig.  H  224-231;  Dec.  Dig.  {  S1.«J 

2.  MOBTGAGEB  ({  SQ*)— RKQUIOmS  AHD  VA- 
LID JTY—C^SI  DEBATIO  N . 

Where  W.  advanced  $3,000  to  enable  M. 
to  purchase  land  from  N.,  under  an  agreement 
that  title  should  be  conveyed  to  W.  and  wife, 
until  such  sum  was  repaid,  and  that  W.  and 
wife  should  execute  a  mortgage  to  N.  to  secure 
the  balance  of  the  purchase  price,  the  execu- 
tion of  tbe  deed  to  W.  and  wife  was  a  sufficient 
consideration  tor  their  note  and  mortgage. 

[l-^d.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  H  29-12,  1304 ;  Dec.  Dig.  f  2%.«] 

3.  MOBTGAOBa  427*)— FOBECLOBUBB— PAB- 

Where  N.  conveyed  laud  to  W.  and  wife  to 
secure  $3,000  advanced  by  them  to  enable  M. 
to  purchase  it  from  N.,  and  W.  and  wife  exe- 
cuted a  note  and  mortgage  for  the  balance  of 
tbe  purchase  price,  they  were  primarily  liable 
on  the  BOte,  and  were  proper  parties  to  a  suit 
thereon  and  for  foredosure,  though  they  had 
conveyed  the  land  to  others  at  M.'8  request  aft- 
er the  money  they  advanced  bad  been  repaid. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  H  12fi0.  1272-1287;  Dec  Dig.  % 
427.*] 


4.  Husband  and  Wife  (|  254*)— Commdnitt 

PbOPEBTT— MOBTGAGB  FOLLOWS  NOTE. 
A  mortgage  given  to  secure  a  note  to  tbe 
wife  personally  follows  the  note  as  regards  its 
character  as  separate  or  community  property. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  ||  897-888;  Dec.  Dig.  f 
254.*] 

5.  Husband  and  Wife  ({  270*)— Coiimuhitt 

Pboperty— Actions— Pabtiks. 

A  wife  to  whom  a  note  and  mortgage  were 
given  personally  had  a  right  to  maintain  an 
action  thereon  in  her  own  name  even  if  it  was 
community  property. 

[Ed,  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Diff.  §§  968-071,  9V3-984,  988; 
Dec  Dig.  §  270.*] 

6.  MOBTQAGES  (J  415*)  —  FoBBCLOSUBB  —  DE- 
FENSES. 

That  the  mortgagee  agreed  to  let  the  own- 
ers sell  the  land  for  a  certain  sum,  to  be  paid 
to  the  mortgagee,  and  cancel  the  note  and 
mortgage,  and  also  to  let  the  owners  execute 
a  second  mortgage^  and,  if  it  did  not  bring  such 
sum.  to  take  what  it  should  bring  and  surrender 
the  first  for  a  second  mortgage,  did  not  prevent 
foreclosure;  the  agreement  not  having  been 
carried  out,  and  being  without  consideration. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  §{  1210-1224;  Dec  Dig.  S  415.*J 

Department  2.  Appeal  from  Superior  Court, 
Grant  County;  A.  8.  Stelner,  Judge. 

Action  by  Adline  Nance  against  D.  L. 
Woods  and  otUers.  From  a  Judgment  for 
plalntur,  defendants  appeaL  Afflrmed. 

Martin  A  Wilson,  ot  Davenport,  for  ap- 
pellants Woods.  Guy  T.  Walter,  of  Coulee 
City,  and  N.  W.  Washington,  of  Almlra,  for 
appellants  Webb.  W.  E.  Southard,  for  re- 
spondent 

MOUNT,  3.  This  action  was  brought  by 
the  respond«it  to  foreclose  a  mortgage  upon 
certain  real  estate.  The  appellants  have  ap- 
pealed from  tiie  jut^ment  of  foreclosure. 

Tbe  appellants  claim  that  the  court  erred 
in  denying  their  motion  for  a  change  of  judge 
in  sustaining  the  respondent's  demurrer  to 
the  affirmative  defenses  set  up  In  the  an- 
swers, and  in  granting  and  entering  a  de- 
fault against  tbe  appellants,  and  in  rendering 
judgment  against  them. 

[1]  It  appears  from  the  record  that  the  ac- 
tion was  commenced  In  January,  1918. 
Thereafter  on  February  17,  1913,  the  appel- 
lants Woods  and  wife  flled  a  motion  for  a 
cost  bond,  upon  tbe  ^ound  that  tbe  respond- 
ent was  a  nonresident  ot  the  county  where 
the  action  was  brought  Hits  bond  was 
furnished  by  the  respondent  on  February  18, 
1913.  Thereafter,  on  February  27,  1913,  tbe 
appellants  flled  a  motion  for  a  bill  of  partic- 
ulars. On  March  26th  tbe  respondent  filed 
a  motion  for  de&ult  against  the  appellants, 
and  on  March  27tta  tliis  motion  was  denied 
upon  terms.  Th»eafter,  on  April  2l8t  tbe 
appellants  Woods  and  wife  filed  a  motion 
for  a  change  of  judge,  on  the  ground  that  tbe 
appellants  believed  they  could  not  have  a  fair 
trial  before  the  judge  of  the  superior  court 
of  that  county.   This  motion  was  afterwards 
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denied.  Between  the  time  tlie  motion  for 
change  of  Judge  was  made  and  the  order  was 
entered  denying  the  same,  answers  were  filed 
by  the  appellants.  It  is  therefore  apparent 
that  this  case  falls  within  the  rule  announc- 
ed in  State  ex  reL  LefebTre  t.  Clifford,  65 
Wash.  313,  118  Pac.  40,  where  we  said:  "We 
cannot  conclude  that  it  was  intended  by  the 
act  that  a  party  could  submit  to  the  Jurl»- 
^ction  of  Uie  court  by  waiving  hia  rights  to 
object  until,  by  some  mllng  of  the  court  In  a 
case,  he  becomes  fearful  that  the  Judge  is  not 
favorable  to  bis  view  of  the  case.  In  other 
words,  he  is  not  allowed  to  apecolate  upon 
what  rulings  the  court  will  make  on  proposi- 
tions that  are  Involved  In  the  case,  and,  if  the 
rulings  do  not  happen  to  be  In  tds  ftivor,  to 
then  for  the  first  time  raise  the  Jurisdic- 
tional question."  There  was  therefore  no 
error  in  refuedng  the  motion  f6r  a  diange  of 
Judge. 

12, 3]  The  answer  of  the  appellante  Woods 
and  wife,  after  d^iylng  certain  allegations 
of  the  complaint,  for  an  afflrmatlre  answer 
allied  that  at  the  time  the  mortgage  was 
made  the  land  upon  which  it  was  given  was 
the  property  of  the  respondent,  and  at  that 
time  the  respondent  had  agreed  to  sell  the 
land  to  one  McAllister  for  the  sum  of  $14,- 
000 ;  that  the  appellants  Woods  and  wife,  at 
the  request  of  McAllister,  agreed  to  advance 
$3,000,  which  was  the  first  payment,  and  take 
title  to  the  land  in  their  own  names  and  give 
a.  mortgage  thereon  for  the  balance  of  the 
purchase  price,  upon  the  agreement  with  Mc- 
Allister that,  as  soon  as  be  should  repay  the 
$3,000  advanced  by  them,  they  would  convey 
the  land  to  him ;  that  afterwards  McAllieter 
paid  the  $3,000,  and,  at  his  request,  the  land 
was  deeded  by  Woods  and  wife  to  Webb  and 
wife,  subject  to  the  mortgage;  that  there 
was  no  consideration  passing  from  Woods 
and  wife  to  the  respondent  for  the  note  and 
mortgage  sued  upon.  It  is  plain  that  this  did 
not  constitute  a  defense  to  the  foreclosure  of 
the  mortgage  The  deed  for  the  land  from 
the  respondent  to  Woods  and  wife  was  a  suffi- 
cient consideration  for  the  note  and  mort- 
gage. At  the  time  the  mortgage  was  given 
by  Woods  and  wife  the  title  stood  In  their 
names,'  and  they  executed  the  note  sued 
upon.  The  note  was  an, ordinary  negotiable 
note,  and  of  course  Woods  and  wife  were 
primarily  liable  thereon,  and  were,  of  course, 
proper  parties.  Rem.  &  BaL  Code  8r3451 
and  8582. 

[4,  E]  The  further  answer  of  Woods  and 
wife  alleged  that  there  was  a  misjoinder  of 
parties,  because  the  respondent  Adllne  Nance 
was  a  married  woman,  and  that  the  note  and 
mortgage  sued  upon  was  the  community 
property  of  Mrs.  Nance  and  her  husband. 
The  note,  however,  was  given  to  Mrs.  Nance 
personally,  in  her  name,  and  the  mortgage 
follows  the  ttoteu  She  dearly  had  the  rlj^t 
to  maintain  the  action  la  her  own  name  evea 


if  it  was  community  proper^.  Bowers  v. 
Good,  52  Wash.  384,  100  Pac.  848. 

[>)  The  separate  answer  of  Webb  and  wife, 
in  addition  to  the  defense  of  misjoinder  of 
parties,  for  a  second  affirmative  defense  al- 
leged: That  on  or  about  the  1st  day  of  FcAh 
ruary,  1013,  the  respondent  orally  agtecA 
with  Webb  and  wife  that  the  land  might  be 
sold  for  the  sum  of  $11,000,  to  be  paid  to  the 
respondent,  whereupon  the  respondent  would 
cancel  and  surrender  the  note  and  mortgage 
sued  upon,  making  the  title  of  the  land  dear 
In  Webb  and  wife ;  that  they  further  agreed 
that  the  defoidants  Webb  and  wife  sbenld 
mortgage  the  land  for  as  large  an  amount  as 
they  could,  and,  if  the  mortgiuse  so  made 
failed  to  pay  $11,000,  the  proceeds  of  'said 
mortgage  be  tumed  over  to  the  respondent, 
and  she  and  her  husband  agreed  to  take  a 
second  mortgage  fbr  tiie  balance  due  in  con- 
sideration of  the  Borrender  of  the  amount  of 
money  above  mentioned.  The  answer  fur- 
ther alleeed  that  the  appellants  Woods  and 
wife  have  been  ready  and  willing  to  comply 
with  this  agreonent,  and  that  the  respond- 
ent has  refosed  so  to  do.  It  la  apparoit  that 
i^is  agreement  did  not  prevent  Uie  remwnd- 
ent  from  pursuing  her  remedy  of  fOredosore^ 
because  it  was  not  carried  out,  and  no  con- 
sideration passed  for  tt  It  is  apparent  upon 
the  whole  record  that  none  of  Uie  affirmative 
defenses  were  safflcient  to  deftot  the  fore* 
closure  of  the  mortgage 

After  the  demurrers  to  the  affirmative  an- 
swers had  been  sustained  by  the  court,  no 
ofFer  was  apparently  made  to  answer  fur- 
ther; but  the  appellants  stood  upon  their 
answers.  The  court  thereafter  entered  a  de- 
fault and  Judgment  There  ms  clearly  no 
error  In  this. 

We  find  no  error  in  ^e  record*  and  the 
Judgment  is  therefore  affirmed. 

CROW,  C.  J.,  and  PARKER,  FULLER- 
TON,  and  MORRIS,  JJ.,  concur. 


(79  Wub.  200) 

BELIJIS  et  ux.  v.  CITT  OF  TAGOMA. 
(No.  11,564.) 

(Supreme  Court  of  WaBhlngton.   April  2S, 
1914.) 

1.  Mtjnicipai,  Cobpobationb  (5  849*)— Main- 
tenance OP  Municipal  Dock— LiAttxiiTT 
FOB  iNJuans  TO  Tbavkuebs. 

A  dty  malDtaining  a  nmnidpal  dock  need 

only  exercise  reasonable  care  and  diligence  in 
keeping  the  same  in  repair,  and  it  does  not  owe 
to  the  public  the  high  degree  of  care  imposed 
on  carrierB  of  paasengers. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  S  1806;  Dec.  Dig.  | 
849.*I 

2.  MnncrPAi-  Corporationb  (t  S^*)— Uaih- 

TENANCB  OF  MUNICIPAL  DOOK— IdABIUTr 
FOB  InJUBIBB  to  TBAVBLBBS. 

A  city  maintaining  a  municipal  Bock  is  not 
goiity  of  negligence  merely  because  it  permits 
a  plank  in  ue  floor  thereof  to  become  worn  in 
the  ceater  a  quarter  of  an  indi  below  tbe  com- 
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Bon  level,  and  It  is  not  liable  for  injurieB  to  a 
pedeatrisn  slipping  on  the  plank. 

[Ed.  Note.-~FoT  other  casev,  aee  Municipal 
Corporations,  Cent.  Dig.  g  1806;  Pec  Dig.  g 
819.*] 

8.  Hdnicipal  Corpobations  ({  849*)— Uain- 
tbnancb  of  municipal  dook  —  llabxijtt 

FOB  INJUBIES  TO  TBATEUBS. 

The  oflScers  ot  a  city  which  maintains  a 
manicipal  dock  need  not  assnme  that  the  floor 
thereof  is  dangerous  merely  because  the  cen- 
ter of  a  idonk  in  the  floor  bad  worn  down  about 
a  quarter  of  an  inch  below  the  common  level, 
fn  the  absence  of  any  notice  that  persons  had 
slipped  thereon. 

[Ed.  Note.— For  other  cases,  see  Maoidpal 
Corporationa.  Gent  Dig.  i  1S06;  Dec  IMg.  S 
849.»] 

Department  2.  Appeal  from  Superior 
Gonrt,  Pierce  County;  C.  M.  Easterday, 
Judge. 

Action  by  Peter  Belles  and  wife  against 
the  City  of  Tacoma.  From  a  judgment  of 
Dossalt,  plaintiffs  appeal.  Affirmed. 

Borkey,  (VBrlen  it  Bork^,  of  Tacoma, 
for  appellants.  T.  L.  Stiles  and  Frank  M. 
Gamalian,  Iwth  of  Tacoma^  for  respondent 

FULLEBTON.  J.  The  appellaots,  hosband 
and  wife,  brought  this  action  against  the 
respondent  to  recorer  tta  personal  injuries 
sustained  by  the  wife  from  a  fall  upon  the 
floor  of  a  pablle  building  owned  by  the  re- 
spondent city,  commonly  known  as  the  mu- 
nicipal dodc  The  appellants  were  nonsuited 
tn  the  court  below,  and  appeal  from  the 
judgment  entered  against  tl»m. 

At  the  time  of  her  injury  Mrs.  Belles,  the 
Injured  appellant,  was  passing  hurriedly 
through  the  building  from  a  boat  landing. 
Intending  to  take  a  car,  which  was  then 
about  due,  to  her  home.  As  she  reached  a 
point  in  the  building,  described  as  opposite 
tbe  ticket  ofllce,  She  in  some  manner  slipped 
and  fell  to  the  floor,  striking  on  her  side  and 
dislocating  her  shoulder.  Tbe  appellant  was 
accompanied  at  the  time  by  a  numbw  ot 
ladles,  three  of  whom  testifled  in  her  he- 
half  at  the  ttlal.  Their  testimony  on  cross- 
examination  was  to  the  effect  that  they  no* 
ticed  no  unusual  condition  in  the  floor  where 
the  fall  occurred,  or  detect  therein,  although 
ttiey  stayed  at  fbe  place  of  the  aeddoit, 
waiting  for  relief  to  arrlTe,  for  several  min- 
utes after  the  accident  occurred.  Some  two 
or  three  days  later  the  place  was  «camlned  by 
another  witness.  He  testifled  that  one  of  the 
boards  In  the  floor  seemed  to  have  been  com- 
posed of  softer  material  than  the  snrnmnd- 
liig  boards,  and  had  worn  somewhat  faster, 
the  effect  being  that  it  was  slightly  grooved 
out  towards  Its  center,  leavliv  It  In  the  shape 
of  a  trough,  the  deepest  part  being  in  the 
middle  of  tbe  hoard.  The  witness  did  not  at- 
tempt to  measure  the  actual  depth  of  tbe 
groove,  but  estimated  that  the  deepest  part 
of  tbe  groove  was  about  a  quarter  of  an  inch 
lower  than  the  surrounding -level.  He  fur- 
Hier  testifled  that  the  board  bore  marks 


made  by  nails  In  tbe  shoes  of  othra  persons 
passing  over  It,  indicating  that  they  had  also 
slipped  on  the  board.  The  evidence  also 
showed  that  the  general  contour  of  the  floor 
was  level  at  the  place  of  the  accident,  and 
was  kept  oiled  by  the  municipality.  There 
was  no  evidence,  however,  that  tbe  oil  added 
to  the  sllpperiness  of  the  floor,  or  In  any 
way  added  to  the  dangers  of  passing  over  It 
Nor  was  there  any  evidence  that  the  city  had 
knowledge  that  this  particular  board  In  the 
floor  was  grooved  In  the  manner  indicated, 
further  than  such  knowledge  might  be  im- 
plied from  Its  actual  condition.  There  was 
no  evidence  that  any  person  had  thereto- 
fore fallen  because  of  the  groove,  or  that  the 
city  had  knowledge  that  any  person  had 
slipped  thereon,  although  It  was  in  eviden^ 
that  many  people  passed  over  the  floor  daily. 

[1,2]  The  appellants  ai^e  that  the  e^- 
dence  disclosed  such  a  degree  of  negligence 
on  the  part  of  the  respondent  as  to  carry  to 
the  Jury  the  question  of  Its  liability  for  the 
injury  suffered  by  the  appellant,  and  that  in 
consequence  the  trial  Judge  erred  in  grant- 
ing a  nonsuit  But  wlthont  following  the 
argument  by  which  the  proposition  is  sought 
to  be  maintained,  we  think  it  not  supported 
by  the  record.  In  its  care  of  the  building, 
tbe  dty  did  not  owe  to  the  public  that  high 
degree  of  care  Imposed  upon  carriers  of  pas- 
sengers. Its  duty  In  this  respect  was  per- 
formed if  It  exefdsed  reasonable  and  ordi- 
nary care  and  diligence  in  keeping  the  build- 
ing in  repair ;  the  same  degree  of  care  that 
Is  imposed  upon  a  city  with  reference  to  Its 
streets  and  other  public  places  open  to  the 
use  of  the  public.  Plainly  It  would  be  lay- 
ing down  a  harsh  rule  to  say  that  a  dty 
came  guilty  of  negligence  whenever  it  per- 
mitted a  plank  in  a  board  walk,  or  a  slab  in 
a  concrete  walk,  to  remain  In  place  when- 
ever Its  center  became  worn  down  a  qnart«r 
of  an  Inch  below  the  common  level.  Rules 
governing  the  imperative  duties  of  cities  with 
regard  to  keeping  Its  streets  and  buildings 
In  repair  must  be  reasonable  and  practtcatde 
rules,  else  the  burden  of  supporting  the  gov- 
ernment therein  will  necessitate  an  abandpn- 
moit  of  all  government 

[8]  Again  we  thhik  the  Judgmoit  may  rest 
on  another  ground.  There  was  no  evidence 
to  Show  notice  on  the  part  of  tbe  dty  that 
the  floor  was  H^eetive,  even  conceding  it  so. 
True  tbe  ofllcers  of  the  dty  could  have  dis- 
covered by  an  examination  -of  the  floor  that 
Ote  perlicnlar  plank  complained  of  had  worn 
faster  than  other  planks  snnvundli^  1^  and 
that  Its  center  was  to  a  certain  degree  lower 
than  such  surrounding  planks.  Bat  they 
were  not  bound  this  to  assume  that  It  was 
In  sudi  a  defective  condition  as  to  be  danger- 
ous. The  common  observations  of  their  ev- 
eryday life  would  tell  them  that  It  was  not 
so ;  and,  more  than  this,  they  knew  that  many 
persons  passed  over  this  particular  floor 
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dally  with  safety.  If  it  had  been  shown 
that  other  persons  had  slipped  thereon  so  as 
to  lose  their  balance  or  fall,  and  this  fact 
had  been  brought  home  to  the  officers  of  the 
city,  a  different  question  might  have  been 
presented.  But  the  fall  of  a  single  person 
proves  nothing.  Persons  have  been  known  to 
slip  and  fall  on  the  best  constructed  walks. 
Nor  do  we  think  the  evidence  to  the  effect 
that  there  were  nail  marks  on  the  board  of 
any  moment  on  the  question  of  the  danger- 
ous condition  of  the  defect.  They  could  have 
been  made,  and  are  usually  made,  by  scuffing 
the  heels,  and  can  be  found  on  any  floor 
generally  used  by  the  public  where  heel 
marks  show. 

The  Judgment  should  be  affirmed;  and  it 
will  be  so  ordered. 

CROW,  O.  J.,  and  PABKEB,  MORRIS, 
and  MOUNT,  JJ.,  concur. 


(79  Wuh.  171) 

AUWABTBB  r.  KROLL.    (No.  U,S21.) 

(Supreme  Court  of  Washington.   April  22, 
1914.) 

1.  Pbinchpal  and  Aqknt  (1  97*)— Rights  and 
Ijiabiutibs  as  to  Thibd  Pbbsons— Powebs 
OF  Agent— CoNSTBUCTioN  of  Power  of  At- 

TOBNEY. 

Where  a  general  power  of  attorney  by  its 
terms  anthorlsed  the  agent  to  act  with  refer- 
ence to  all  manner  of  business,  the  fact  that  it 
was  given  with  reference  to  «  certain  class  of 
transactions  did  not  limit  the  agent's  authority, 
as  persons  dealing  with  him  were  not  bound  to 
look  beyond  the  instrument. 

[Ed.  Note. — For  other  cases,  see  Principal 
and^  Agent,  Cent  Dig.  {{  34^76;   Dec.  Dig. 

2.  peikcipal  and  aoent  (§  116*)  —  riohts 
and  ijiabilities  as  to  third  persons  — 
Powers  of  Agent— Ijimitation  of  Author- 

ITT. 

Whlie,  under  certain  circumstances,  the 
power  of  an  agent  will  be  determined  by  ref- 
erence to  the  intent  of  the  parties,  and  the 
person  dealing  with  him  is  bound  to  act  at  his 
peril,  yet  when  a  power  of  attorney  is  general, 
and  there  is  no  uncertainty  therein,  one  dealing 
with  the  agent  is  not  bound  to  look  beyond  the 
instrument  itself,  or  make  any  inquiry  that 
might  lead  to  the  discovery  of  a  secret  reser- 
vatioa  or  nnderatanding  between  the  prindpal 
and  agent  at  the  time  the  power  was  exe- 
cuted. 

[Ed.  Note.— For  other  cases,  see  Prindpal  and 
Agent,  Cent  Dig.  SS  377,  3771,^;  Dec.  Dig.  3 
lift*] 

3.  APPEAL  AND  EiBBOR  (8  lOOl*)— ReVIEW- 
Ve  R  DICTS— CON  OLU  81 V  EN  ESS . 

Where  there  was  sufficient  evidence  to  take 
certain  issues  of  fact  to  the  jury,  their  ver- 
dict is  conclusive  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  3922,  8928-3«a4:  Dec. 
Dig.  1 1001.*] 

4.  New  Tbial  (|  9*)— Natcbb  and  Scope 
OF  Rbmedt— New  Tbxai.  as  to  Pabt  of  Ib- 

BUES. 

Where  the  jury  returns  a  general  verdict 
on  several  caoses  of  action,  the  court  cannot 
separate  them  for  the  purpose  of  granting  a 
new  trial  or  disniiusiil,  but,  where  special  ver- 
dicts are  returned  us  to  each,  the  court  may 


deny  a  new  trial  as  to  one,  and  grant  a  new 
trial  or  dismiss  the  complaint  as  to  the  others, 
without  violating  Rem.  &  Bal.  Code,  i  399, 
which  pro\'ideB  that  "the  former  verdict  or  oth- 
er decision  may  be  vacated  and  a  new  trial 
granted,"  for  any  of  the  causes  specified. 

|Bd.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  {  12 ;  Dea  Dig.  ^  9.*] 

6.  Appeal  and  Ebbob  ({  1172*)— Disposmon 
OF  Caitsb— Sepabatino  Cadsbs  of  AcnioN. 
Where  a  case  involves  more  than  one  cause 

of  action,  the  judgment  may  be  affirmed  as  to 

one,  and  there  may  be  a  remand  for  a  new  trial 

as  to  the  others. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  gl  4565-4561;   Dec.  Dig.  8 

1172.*] 

6,  JUDGICENT   (8    199*)  —  NOTWITHOTANDINO 

Vkbdiot— Part  of  IssnES. 

Where  special  verdicts  were  returned  for 
the  plaintiff  on  three  causes  of  action,  and  de- 
fendant asked  only  for  a  new  trial,  the  court 
could  not  grant  judgment  notwithstanding  the 
verdict  as  to  two  of  the  causes  of  action,  but 
wss  limited  to  granting  a  new  trial  if  the  ver- 
dicts were  believed  to  have  been  against  the 
weight  of  evidence. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  SI  367-375;  Dec.  Dig.  |  199.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County ;  J.  D.  Hinfele,  Ju<^^ 

Action  by  G.  Attwarter  against  William 
EroU.  From  an  order  denying  d^endast's 
moticm  for  a  aew  trial,  and  dismissing  the 
complaint  as  to  two  of  plalntUTs  three  causes 
of  action,  after  the  jury  bad  returned  a  ret- 
diet  for  plaintiff  on  all  three  causes  of  ac- 
tion, both  parties  appeaL  Afltrmed  as  to  the 
first  cause  of  action,  and  reversed  and  new 
trial  granted  as  to  the  other  two  causes  of 
action. 

D.  W.  Henley,  of  Spokane,  for  appellant 
Yoorehees  &  Canfleld,  of  Spokane,  for  re- 
spondent 

CHADWICEC,  J,  [t]  There  are  two  prin- 
cipal questions  involved  In  this  case.  The 
first  Is  the  extent  of  the  authority  vested 
in  Arthur  H.  Kroll  by  his  father,  William 
Kroll,  defendant  in  this  action,  under  a  power 
of  attorney  containing  the  following  words 
of  authorization:  "To  ask,  demand,  sue  for, 
collect,  and  recover  ail  sums  of  money,  debts, 
dues,  aa:ounts,  legacies,  bequests,  interests, 
dividends,  annuities,  and  demands  whatso- 
ever as  are  now  or  shall  hereafter  become 
due,  owing,  payable,  or  belonging  to  me 
•  •  •  to  bargain  and  agree  for,  buy,  sell, 
mortgage,  hjirathecate,  and  In  any  and  every 
way  and  manner  deal  in  and  with  goods  and 
merchandise,  cboses  in  action,  and  other 
property,  in  possession  or  in  action,  and  to 
release  mortgages  on  lands  or  chattels,  and 
to  make,  do,  and  transact  all  and  every  kind 
of  business  of  what  nature  and  kind  soever. 
And  also  for  me  and  In  my  name  and  as  my 
act  and  deed  to  sign,  seal,  execute,  and  de- 
liver and  acknowledge  such  deeds,  leases, 
and  assignments  of  leases,  covenants.  Inden- 
tures, agreements,  mortgages,  hypothecations, 
bottomries,  charter  parties,  bills  of  ladings 
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bills,  bonds,  notes,  receipts,  evidences  of  debt, 
releases,  and  satisfaction  of  mortgage  judg- 
ments and  otber  debts,  and  sucii  other  In- 
struments in  writing,  of  whatever  kind  or 
nature,  as  may  be  necessary  or  proper  in  the 
[H^mlses.  Giving  and  granting  unto  my  said 
attorney  fall  power  to  do  and  perform  all 
and  every  act  and  thing  whatsoever  requisite 
and  necessary  to  be  done  In  and  about  the 
premises,  as  fully  to  all  intents  and  purposes 
as  I  might  or  could  If  personally  present" 

Plaintiff  set  up  three  causes  of  action:  A 
promise  to  pay  a  certain  sum  In  considera- 
tion of  a  transfer  of  a  certificate  of  sale  held 
and  owned  by  plaintiff  upon  the  property  of 
a  mining  corporation  known  as  the  Spokane 
Lead  Mines  Company,  and  for  work  and  labor 
performed  for  said  company  at  the  instance 
and  request  of  defendant  The  transactions 
between  plaintiff  and  defendant  were  had 
tbrough  the  intervention  of  Arthur  H.  Kroll. 
Defendant  bad  no  interest  in  the  mining 
property  at  the  time  the  power  of  attorney 
was  executed,  although  he  thereafter  became 
possessed  of  the  full  legal  title. 

The  next  question  raised  under  the  assign- 
ments of  error  Is  whether  a  power  of  attor- 
ney will  operate  npMt  ftfter-aoqnlred  prop- 
erty. 

[2]  We  think  it  will  hardly  be  contended, 
tinder  a  general  power  such  as  the  one  be- 
fore us,  that  an  agent  would  not  have  author- 
ity to  act  with  reference  to  all  manner  of 
business  until  the  power  is  formally  revoked. 
But  appellant  insists  that,  inasmuch  as  the 
power  was  given  with  reference  to  certain 
orchard  tracts  upon  which  appellant  had  a 
mortgage  under  a  contract  to  release  as  the 
tracts  were  sold,  the  power  must  be  constru- 
ed with  reference  to  the  Intention  of  the  par- 
ties; and,  this  being  so,  the  agent  could  not 
bind  defendant  upon  any  contract  pertaining 
to  the  Lead  Alines  Company.  Under  certain 
drcumstances,  the  power  of  an  agent  will 
be  determined  by  reference  to  the  Intent  of 
the  parties,  and  the  person  dealing  with  an 
agent  Is  held  to  act  at  his  peril ;  but  where 
the  power  Is  genera),  and  there  is  no  ambigu- 
ity or  uncertainty  in  the  instrument  creating 
the  agency,  one  dealing  with  an  agent  Is  not 
bound  to  look  beyond  the  instrument  Itself 
or  to  make  any  Inquiry  that  might  lead  to 
any  secret  reservation  or  understanding  as 
between  the  principal  and  his  agent  at  the 
time  the  power  of  attorney  was  executed.  31 
Cyc.  1325-1327.  'nils  rule  governs  this  case, 
and  we  find  no  merit  In  appellant's  first  as- 
a^ment  of  error. 

[3]  It  is  nest  contended  that  although  It 
may  be  held  that  the  power  operates  upon 
after-acquired  property,  and  upon  contracts 
made  wltb  reference  thereto,  the  testimony 
shows  that  the  Spokane  Lead  Mines  Com- 
pany was  owned  by  the  appellant  and  by  Ar- 
thur H.  Kroll  Jointly,  and  a  power  to  deal 
with  the  property  of  a  principal  will  not  op- 
erate upon  property  owned  Jointly  with  an- 
other. No  apt  authority  Is  dted  to  sustain 


this  proposition,  nor  have  we  been  able  to 
find  any ;  but,  whatever  the  role  may  be  up- 
on an  opposite  state  of  facts,  we  think  It 
cannot  be  so  held  In  this  case,  for  the  testi- 
mony shows  that  the  legal  title  to  the  prop- 
erty is  In  the  name  of  the  appellant,  and 
there  is  some  testimony,  which  must  have 
been  weighed  and  given  full  credence  by  the 
jury,  to  the  effect  that  appellant,  for  a  valu- 
able consideration  to  him  moving,  promised 
to  pay  the  present  demands  of  the  respond- 
ent It  would  serve  no  useful  purpose  to  re- 
view the  testimony.  It  is  suffldent  to  say 
that  there  was  enough  to  go  to  the  jury,  and 
its  verdict  upon  the  issues  of  fact  is  con- 
clusive. 

It  is  next  contended  that  the  court  erred  In 
^vlng  certain  Instructions  to  the  jury  in 
which,  as  it  Is  Insisted,  the  question  of  agen- 
cy was  not  left  open,  but  was  submitted  to  the 
jury  as  if  It  were  not  an  issuable  fact  We 
would  not  be  Inclined,  in  the  light  of  the 
whole  record,  and  the  other  instroctlons,  to 
admit  that  defendant  has  been  prejudiced  by 
the  instructions  complained  of.  However,  un- 
der our  view.  It  will  not  be  necessary  to  re- 
peat them  in  this  decision,  or  to  discuss  them 
from  that  viewpoint  We  find  that  Arthur 
H.  Kroll  was  the  agent  of  the  defendant,  and 
the  only  question  for  the  jury  to  decide  was 
whether  he  actually  contracted  on  behalf  of 
the  defendant  This  question  was  foreclosed 
by  the  verdict  of  the  jury,  and  there  was  no 
prejudice  In  the  Instructions. 

[4]  The  jury  returned  a  general  verdict 
for  $6,390.62.  The  court,  upon  ite  own  mo- 
tion, submitted  three  special  verdlcte  In  form, 
and  which  were  answered  as  follows: 

"(1)  If  you  find  that  there  is  anything  due 
to  plaintiff  on  the  first  cause  of  action,  how 
much?  $5,107.40. 

"(2)  If  you  find  that  there  is  anything  due 
to  plaintiff  on  the  second  cause  of  action, 
how  much?  $372.91. 

"(3)  If  you  find  that  there  Is  anything  due 
to  plaintiff  on  the  third  cause  of  actton,  how 
much?  $910.31." 

A  new  trial  was  denied  as  to  the  first  cause 
of  action,  and  the  court,  of  its  own  motion, 
ordered  that  plaintiff's  complaint  as  to  the 
second  and  third  causes  of  action  be  dismiss- 
ed, and  that  he  take  nothing.  Both  sides  ai>- 
peal  from  this  order;  defendant  Insisting 
that  the  court  had  no  power  to  enter  a  judg- 
ment other  than  to  grant  or  deny  the  motion, 
while  the  plaintiff  insists  that  the  verdict 
and  judgment  be  reinstated  as  to  the  second 
and  third  causes  of  action,  or,  if  that  cannot 
be  done,  the  order  vacating  the  judgment  as 
to  the  second  and  third  causes  of  action  t>e 
set  aside  and  a  new  trial  granted.  If  the 
jury  had  returned  a  general  verdict  only,  the. 
iwsition  of  the  defendant  would  be  well  tak- 
en, for  the  court  could  not  then  have  appor- 
tioned the  judgment;  but  where,  as  in  this 
case,  special  verdicts  are  returned  showing 
the  amount  allowed  by  the  jury  upiHi  each 
cause  of  action,  an  order  of  the  court  deny- 
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Ing  a  new  trial  upon  one  cause  of  actloa 
and  granting  It  as  to  another  does  no  violence 
to  section  399  et  seq.,  Rem.  &  3al.  Code.  Tbe 
question,  so  far  as  we  now  remember,  baa 
never  been  decided  by  this  court,  but  we  are 
not  wltbont  sound  authority  to  sustain  us. 
"If  the  motion  be  for  a  new  trial  as  to  the 
entire  action,  the  court  may  grant  it  In  part 
and  deny  it  in  part,  leaving  Its  former  deter- 
mination upon  a  portion  of  tbe  issues  to  re- 
main." Robinson  ".V.  Muir,  151  Cal.  118,  90 
Pae.  521;  Duff  v.  Duflf,  101  Cal.  1,  35  Pac. 
437;  Mountain  T?unneU  0.  M.  Co.  v.  Bryan, 
111  Cal.  36,  43  Pac.  410. 

[t]  Without  assembling  the  cases.  It  Is  not 
out  of  place  to  say  that  it  is  tbe  settled  prac- 
tice In  this  court  to  affirm  a  Judgment  as  to 
one  cause  of  action  and  remavd,  as  to  an- 
other, for  a  new  trial. 

[I]  Just  why  the  court  assumed  to  grant  a 
judgment  non  obstante  veredicto  as  to  the 
second  and  third  causes  of  action,  we  are 
not  advised.  Defendant  had  not  asked  that 
relief,  and  now  insists  that  the  court  erred 
in  granting  it  in  that  the  verdict  must  stand 
or  fall  as  a  whole.  In  ruling  upon  the  mo- 
tion for  a  new  trial,  the  court  was  called 
tipoii  to  pass  upon  the  sufficiency  of  tbe  evi- 
dence  to  sustain  the  verdict,  and  we  can 
divine  DO  reason,  certainly  none  is  apparent 
In  the  record,  for  the  order  of  the  court,  ex- 
cept that  tbe  judge  was  of  the  opinion  that 
the  verdict  was  contrary  to  the  weight  of 
the  evidence.  If  so,  his  power  was  limited 
to  making  an  order  granting  a  new  trial.  We 
believe  that  the  court  abused  its  discretion  In 
dismissing  plaintiff's  case  as  to  the  second 
and  third  causes  of  action. 

Our  conclusion  Is  that  the  Judgment  of  the 
lower  court  should  be  affirmed  as  to  the  first 
cause  of  action,  and  that  the  case  be  remand- 
ed for  a  new  trial  as  to  the  second  and  third 
causes  of  action. 

It  la  80  ordered. 

CBOW,  Q,  3.,  and  OOSB,  ELLIS,  and 
MAIN,  JJ.,  concur. 


(79  Wwh.  411} 

NORTHERN  BANS  &  TRUST  CO.  T. 

GRAVES  et  al.   (No.  11,544.) 

(Supreme  Court  of  Washiagton.   April  29, 
1914.) 

1.  Husband  and  Wife  ($  268*)— CoHunmrr 
Debt—Notes— Sio  NATURE. 

Tbe  signature  of  a  wife  to  a  note  for  a 
community  debt  is  not  necessary  to  bind  the 
communis  proper^;  the  signature  of  the  hus- 
band bdiv  snffident  for  that  purpose. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  H  953-967;  Dec.  Dig.  |  268.»1 

2.  Husband  and  Wifb  (5  156*)— Notb»— Sia- 
hatubb  bi  Wife— Effect. 

A  wife's  common-law  disability  to  contract 
having  been  entirely  removed,  her  signature  to 
a  note  payable  to  a  third  person  imports  the 
same  obligatioQ  as  tbe  siKnature  of  any  other 
person,  to  wit.  that  a  judgment  may  be  taken 
against  her  for  her  failure  to  pay,  and  that 


her  separate  property  may  be  taken  In  execu- 
tion to  satisfy  the  same. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
WUe,  Cent.  Dig.  SS  608-622 ;  Dec.  Dig.  {  156.*) 

3.  Bnxs  and  Notes  ({  871*)— Siqnatubx  bt 
Maebied  Woman  —  Accoiocodaiion  Ih- 
doeseb. 

Where  married  women  indorsed  their  names 
on  tbe  back  of  a  note  executed  by  a  partner- 
ship composed  of  thdr  respective  husbands  tor 
a  partnership  debt,  they  were  accommodatian 
indorsera  uoder  Hem.  &  Bal.  Code,  S  3420,  de- 
fining an  accommodation  party  as  one  who  has 
signed  the  instrument  as  nuker,  drawer,  ac- 
ceptor, or  indorser  without  remvii^  value 
therefor,  aud  to  lend  his  name  to  some  other 
person,  and  were  therefore  individually  liable 
to  the  payee  or  a  holder  for  value,  even  with 
notice  that  they  were  accommodation  parties. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  DigL  {  964;  Dea  Dig.  |  371.*] 

4  Husband  and  Win  (S  152*)  —  Wm'a 

Sepabate  Pbopebtt— Liabilitt. 

A  rule  that  a  wife's  separate  property  is 
not  ordinarily  liable  for  communi^  debts  does 
not  prevent  her  from  binding  her  separate  prop- 
erty by  her  own  contract 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  U  696-602:  Dec.  Dig.  {  152.*] 

Department  1.  Ai^nal  from  Superior  Court, 
King  County;  Mitchell  Gilliam,  Judge. 

Action  by  the  Northern  Bank  &  Trust 
Company  against  Helen  M.  Graves  and  Clara 
La  Belle  and  thMr  respective  husbands. 
From  a  Judgment  dismissing  tbe  suit  against 
tbe  female  defoidants,  plaintiff  appeals.  B«- 
veraed. 

Shorett,  McLaren  &  Sborett,  of  Seattle, 
for  appellant  Morris  &  Shipley  and  Paol 
S.  Dabnor,  all  of  Seattle,  for  respondents. 

ELLIS,  X  This  la  an  action  against  tbe 
defendant  wives  on  a  promissory  note  which 
was  signed  by  them  and  also  by  their  hus- 
bands. The  hnsbauds  were  made  parties  de- 
fendant in  compliance  wltb  the  statutory  re- 
quirement that  husbands  be  Joined  in  snlts 
against  married  women.  Bern.  4c  Bal.  Code, 
1 181. 

The  action  was  tried  before  the  oonrt  wltb- 
ont a  Jury  upon  a  written  statement  of 
agreed  fticts,  from  which  it  appears  that  the 
husbands  for  some  time  had  been  engaged 
in  business  as  partners,  under  tbe  firm  name 
of  Federal  Paint  &  Wall  Paper  Company; 
that  in  the  prosecution  of  this  business  they 
had  become  indebted  to  the  plaintiff  for  mon- 
ey borrowed  and  used  in  the  business.  In  the 
sum  of  $2,900,  evidenced  by  five  demand 
notes,  executed  by  all  of  the  defendants  In 
this  action ;  that  on  July  1,  1912,  about  seven 
months  after  the  maturity  of  the  last  note, 
the  note  now  In  controversy  for  $2,900,  due 
one  day  after  date,  was  executed  by  the 
partnership  and  also  by  tbe  individuals  com- 
posing it  and,  before  delivery,  was  signed  on 
the  back  by  the  individual  partners  and 
their  wlTes.  There  Is  no  controversy  as  to 
the  execution  of  tbe  note.  The  note  contains 
the  usual  words,  "One  day  after  date,  wlth- 
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oot  fprace,  I  promise  to  pay,**  and  waives  pre- 
sentment for  paymentt  protest,  and  notice  of 
protest  for  nonpayment  by  all  the  parties 
thereto.  From  tbe  statement  of  agreed  facts, 
It  farther  appears  that  there  was  no  con^- 
eratlon  for  the  wives  signing  the  note,  "oth- 
er than  sudi  cooslderatioD  as  inured  to  tiie 
benefits  of  the  matrimonial  comnmnlty  exist- 
ing between  the  said  defendants  E.  L.  Graves 
and  H^en  M.  Gravea  and  said  defendants 
G.  E.  La  Belle  and  aara  La  Belle."  It  is 
admitted  that  the  husbands  have  gone  Into 
voluntary  bankruptcy,  and  that  the  plaintiff 
filed  its  claim  against  the  bankrupt  estates 
on  account  of  this  note,  and  received  a  divi- 
dend of  ?162.01.  It  is  farther  admitted  that 
the  plaintiff  is  the  owner  and  holder  of  the 
note,  and  that  no  part  of  it  has  been  paid, 
except  Interest  to  November  1,  1912,  and  this 
bankruptcy  dividend.  The  trial  court  dis- 
missed the  action.   The  plaintiff  appeals. 

[1]  There  Is  no  claim  of  absence  or  fallnre 
of  consideration  as  against  the  husbands, 
nor  that  the  signatures  of  either  the  hus- 
bands or  the  wives  to  the  note  in  question 
were  obtained  by  fraud  or  through  mistake. 
It  is  not  claimed  by  the  respondents  that 
they  signed  as  indorsers ;  their  answer  alleg- 
ing and  tb^r  argam^t  being  that  they  sign- 
ed merely  as  members  of  their  respective 
communities,  and  In  order  to  bind  the  com- 
munities. This  was,  of  course,  unnecessary, 
idnce  the  signature  of  the  husband  alone  to 
a  note  given  for  a  community  debt  or  in 
prosecution  of  a  community  enterprise  is  all 
that  is  necessary  to  bind  the  husband  person- 
ally and  the  community,  and  to  subject  the 
community  property  to  the  judgment  thereon. 

[2]  The  signatures  of  the  wives  for  this 
purpose  would  be  an  idle  thing  and  without 
effect.  The  wives,  In  signing  this  instrument, 
must  have  intended  that  act  to  have  some 
^ect,  rather  than  none.  Toon  v.  McCaw,  74 
Wash.  336,  133  Pac.  469.  Such,  also,  must 
have  been  the  intention  of  the  appellant  in 
requiring  their  signatures.  The  fact  that 
the  wives  made  themselves  parties  to  the 
note  by  signii^  It  raises  a  presnmptlon.  not 
lebnttable  by  parol  evldence,*that  they  Intend- 
ed to  trind  themselves  personally.  In  Hm- 
rlch  T.  Wist,  19  Wash.  616,  53  Pac.  710,  the 
same  defense  was  pleaded  as  that  here  In- 
voked. The  note  was  a  Joint  and  several 
note  of  the  husband  and  wife.  Thi  husband 
died.  The  note  was  not  presented  to  the  ad- 
ministrator of  the  community  estate  within 
the  time  prescribed  by  statute.  Action  was 
thereafter  brought  against  the  wife  upon  the 
note.  The  answer  alleged  a  parol  under- 
standii^  that  she  was  not  to  be  held  person- 
ally liable  thereon,  and  that  she  signed  it 
only  as  a  member  of  the  community.  This 
court,  sustaining  a  demurrer  to  the  answer, 
said :  "A  defense  of  that  kind  should  not  be 
allowed  to  contradict  the  terms  of  the  writ- 
tai  instniment  No  fraud  was  alleged  as 
agalDst  the  aiqiteUant  in  Inducing  her  to 


sign  the  note,  and  we  are  of  the  opinion  that 
her  separalje  property  became  liable  upon 
the  contract."  In  Lombermen's  Nat  Bank  v. 
Gross,  37  Wash.  1^  79  Pa&  470.  (his  court, 
lioldlDg  that  a  conununitar  debt  was  suffl^ent 
consideration  for  a  Joint  note  of  husband 
and  wife,  said :  "A  community  debt  or  obli-  ^ 
gatlon,  past  or  iH%sent,  is  a  suffld^t  consid- 
eration for  a  Joint  note  of  the  husband  and 
wife.  Upon  such  a  note  a  personal  Judg- 
ment can  be  recovered  against  both  husband 
and  wife,  and  on  such  Judgment  the  com- 
munity ,  proper^  of  the  husband  and  wife, 
and  the  separate  property  of  either,  not  oth- 
erwise by  law  exempt,  can  be  taken  in  ex- 
ecution. It  seems  to  us  that  any  other  rule 
would  lead  to  the  utmost  uncertainty  and 
confusion.  Under  the  law  of  this  state,  a 
married  woman  has  full  liberty  of  contract 
In  order  to  bind  her  separate  proi>erty,  it 
is  not  necessary  that  she  should  enter  into 
a  specific  agreement  to  that  effect  or  for  that 
purpose.  Her  signature  to  a  contract  Im- 
ports the  same  obligation  as  the  signature  of 
any  other  person,  viz.,  that  a  Judgment  may 
t>e  taken  against  her  for  failure  to  perform, 
and  that  her  separate  property  may  be  taken 
In  execution  to  satisfy  the  judgm^t"  We 
are  thus  committed  to  the  doctrine,  whidb  it 
would  seem  must  in  any  event  necessarily 
follow  from  the  removal  of  the  wife's  oom- 
mon-Law  disability  to  contract  that  a  wife's 
signature  to  a  contract  imports  the  same 
obligation  as  the  signature  of  any  other  per- 
son, namely,  that  a  Judgment  may  be  taken 
against  her  for  her  failure  to  [perform,  and 
that  her  separate  property  may  be  taken  th 
execution  to  satisfy  the  Judgment 

[9]  As  we  have  said,  there  is  no  claim  that 
the  wives  signed  the  note  merely  as  indors- 
ers, though  the  position  of  the  names.  In  the 
absence  of  the  tacit  admission  that  they 
signed  as  makers,  might  under  the  sixth 
clause  of  section  17  of  the  Negotiable  Instru- 
ments Act  (Rem.  A  Bal.  Code,  S  3408),  war- 
rant the  holding  that  they  signed  as  indors-  , 
ers.  Assuming,  however,  that  they  did  sign 
as  Indorsers,  that  would  not  alter  the  case. 
They  must  still  be  held  to  have  signed,  even 
in  that  capacity,  to  some  purpose  rather 
than  none.  Their  liability,  under  the  fore- 
going decisions,  would  be  the  same  as  that 
of  other  indorsers.  As  pointed  oot  in  Brad- 
ley Engineering,  etc,  Co.  v.  Heybum,  BO 
Wash.  628,  106  Pac.  170,  134  Am.  St  Rep. 
1127.  the  main  object  of  the  Negotiable  In- 
struments Act  was  to  make  the  law  of  pe- 
gotiable  Instruments  certain  and  to  make 
such  instruments  speak  the  true  intent  of 
the  parties.  There  is  no  good  reason,  either 
in  law  or  morals,  why  this  purpose  should 
not  prevail,  even  as  between  the  original 
parties  to  a  negotiable  instrument  in  the  ab- 
sence of  fraud,  mistake,  or  failure  of  con- 
sideration. In  any  view  of  the  case,  tlie  re- 
spondents must  under  section  29  of  the  Ne> 
gotlabte  Instruments  Act,  be  held  as  aooom- 
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modatlon  parties.  That  section  declare : 
"An  accommodation  party  Is  one  who  has 
signed  the  Instrument  as  maker,  drawer,  ac- 
ceptor or  Indorser,  without  receiving  value 
therefor,  and  for  the  purpose  of  lending  his 
name  to  some  other  person.  Such  a  person 
Is  liable  on  the  instnimeut  to  a  holder  for 
value,  notwithstanding  such  holder  at  the 
time  of  taking  the  Instrument  luiew  him  to 
be  only  an  accommodation  party."  Rem.  ft 
Bal.  Code,  S  3420. 

As  we  have  seen,  If  they  were  makers,  the 
community  debt  was  a  sufficient  considera- 
tion for  the  joint  note  of  husband  and  wife. 
If  they  be  held  Indorsers,  whether  there  was, 
in  fact,  an  Independent  consideration  for 
their  indorsement  Is  immaterial,  since,  with- 
out consideration,  they,  as  accommodation 
parties,  would  be  liable  to  the  holder  for 
value,  even  with  notice  that  they  were  only 
accommodation  parties.  This  same  rule  pre- 
vails as  in  favor  of  an  original  payee.  Glee- 
son  T.  Lidity,  62  Wash.  656,  114  Pac.  518. 
It  is  true  that  this  court,  in  the  early  case 
of  Board  of  Trade  v.  Hayden,  4  Wash.  263, 
30  Pac.  87,  32  Pac.  224,  16  L.  R.  A.  530,  31 
Am.  St  Rep.  919,  held  that,  notwithstanding 
tiie  wife's  right  to  enter  Into  contracts  and 
manage  her  separate  property,  she  cannot 
make  a  contract  of  partnership  with  her 
husband,  and  that  in  the  later  case  of  Elliott 
V.  Hawiey,  34  Wash.  585,  76  Pac.  93,  101 
Am.  St.  Rep.  1016,  referring  to  the  Hayden 
Case,  we  said;  "The  rule  discussed  and  de- 
cided in  the  case  cited  is  for  the  protection 
of  the  wife's  separate  property,  to  prev^t 
her  from  entering  into  such  engagements 
with  her  husband  that  her  separate  property 
may  be  taken  from  her  In  satisfaction  of  his 
debts."  That,  however,  is  a  very  different 
thing  from  saying,  as  we  are  asked  to  say 
here,  that  the  removal  of  the  wife's  disabili- 
ties does  not  authorize  her  to  enter  Into  the 
same  contracts  and  Incur  the  same  obliga- 
tions to  third  persons  that  any  other  per- 
son snl  juris  may  enter  into  and  Incur. 
The  contract  here,  whether  the  respondents 
be  regarded  as  makers  or  indorsers,  is  a  con- 
tract, not  with  their  husbands,  but  with  the 
appellant 

[4]  It  is  also  true,  as  this  court  has  often 
held,  that  a  wife's  separate  property  Is  not 
ordinarily  liable  for  community  debts;  but 
that  Is  a  very  different  thing  from  holding 
that  she  cannot  make  it  so  liable  by  her  own 
contract  That  also  Is  a  rule  for  her  protec- 
tton  from  the  acts  of  her  hustmnd.  It  was 
nerer  intended  to  rclmpwse  her  common-law 
disabilities. 

We  have  not  discussed  citations  from  oth- 
er jurisdictions,  since  our  own  dedsions  are 
dearly  controlliag.  It  cannot  be  donbted 
that  a  creditor  has  the  right  to  proceed 
atntust  a  bankrupt  debtor's  codebtor,  wheth- 
er the  Oodebtor  he  primarily  or  secondarily 
liable.  Sertion  15  (a),  Bankmpt(7-  Act  (Act 


July  1,  1898,  c.  541,  30  Stat.  550  [U.  S.  Comp. 
St  1901,  p.  3428]). 
The  judgment  is  reversed. 

CROW,  C.  J.,  and  MAIN,  CHADWICK, 
and  OOSE,  33^  concar. 


(7»  Waab.  420) 
LTLE  et  aL  r.  CUNT^INGHAM  et  nx. 
(No.  11,568.) 

(Supreme  Oonrt  of  Washington.  April  29, 
1914.) 

1.  Appeal  and  Bbbob  (|  1041»)— Review— 
HABMXjias  Ebbob. 

Where  land  did  not  contain  the  oumtier  of 
acres  represented,  and  the  purchaser  assigned 
his  contract,  the  allowance  or  an  amendment  to 
the  assMTQee's  complaint,  which  did  not  show  that 
the  right  to  sne  for  the  deficiency  had  been  as- 
signed,  was  harmless,  if  erroneoas,  where  the 
assignment  carried  no  beneficial  interest,  and 
the  purchaser  was  made  a  party  plaintiff,  for 
tlie  parcbaaer,  being  the  Teal  party  in  Interest, 
had  the  right  to  litigate  his  claim  of  fraudulent 
misrepresentations  in  the  sale. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Eigr^^Cent  Dig.  H  4106-410G;  Dec  Dig.  f 

2.  Vbrdob  Alio  PtmoHASia  (S  334*)— Defi- 
ciency—Fbaud. 

Where  the  owner  of  property  undertakes  to 
point  out  to  a  prospective  parcbaser  its  bound- 
aries, he  must  do  so  accnrataly,  and  the  failure 
to  do  so  win  constitute  a  frauduloit  representa- 
tion, entitling  the  purchaser  to  recover  for  any 
deficiency. 

[Ed.  Note.— For  other  coses,  see  Vendor  and 
Purchaser.  Cent  Dig.  ||  K>9^880;  Dec  Dig.  S 
334.*] 

3.  Refokmation  of  iNSTBuuxirrs  (|  32*)— 
Co  NTHAOTs— Deficiency. 

Where  it  was  discovered  in  the  spring  of 
1910  that  land  sold  the  preceding  year  did  not 
contain  the  number  of  acres  represented,  the 
purdiaser,  who  entered  into  lengthy  negotiations 
with  the  vendor  was  not  guilty  of  laches  because 
he  did  not  institute  his  action  to  reform  for 
nearly  three  years  and  during  the  interim  al- 
lowed his  interest  payments  to  lapse. 

[Ed.  Note.— For  other  case&  see  Reformation 
of  Instruments,  Cent.  Dig.  11  119-121;  Dec 
Dig.  fi  32.*] 

Department  1.  Appeal  from  Superior 
Court  Pierce  Coun^;  0.  M.  Easterdoy, 
Judge.  . 

Action  by  J.  T.  S.  Lyle  and  another  against 
James  Cunningham  and  wife.  From  a  judg- 
ment for  plaintiffs,  defendants  appeaL  Af- 
firmed. 

Boyle,  brockway  &  Boyle,  of  Tacoma,  for 
appellants.  Bates,  Peer  ft  Peterson  and  Sul- 
livan &  Christian,  all  of  Tacoma,  for  respond- 
ents. 

MAIN,  J.  The  purpose  of  this  action  was 
to  reform  a  real  estate  contact,  and  for 
other  relief.  The  facts  are  as  follows:  On 
the  14th  day  of  December.  1909,  the  plaintiff 
3.  L.  McMurray,  purchased  from  the  defend- 
ants the  following  described  real  estate: 
The  N.  E.  ^  of  the  S.  W.  %  of  lot  7.  section 
20,  township  20.  range  4  E.,  W.  M.,  contain- 
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Ins  59.67  acres,  acoordlng  io  the  goTernment 
svrrey.  Also  a  stiip  of  land  16  feet  wide 
alone  tbe  east  side  of  lot  16  of  said  section 
and  townsblp  used  for  a  private  road  to  the 
county  road.  The  purchase  price  was  $18,- 
000,  of  which  $9,000  was  paid  in  cash,  ^le 
remaining  99,000  was  to  be  paid  on  or  b^ore 
five  years  from  the  date  of  the  contract 
Interest  was  to  be  charged  upon  the  unpaid 
balance  at  the  rate  of  6  per  cent  per  annum, 
payable  on  or  before  December  16th  of  each 
year.  Immediately  thereafter  McMurray 
went  into  possession  of  tbe  land.  On  or 
about  April  1,  1910,  he  caused  the  land  to  be 
surveyed.  This  survey  showed  that  the 
tracts  of  laud  sold  contained  only  46.77  acres 
Instead  of  60  acres.  After  discovering  this 
tact,  McMurray  entered  upon  uegotlatlons 
with  the  defendant  James  Cunningham  for 
tbe  purpose  of  securing  a  settlement,  but  tbe 
parties  could  not  agree  upon  an  adjustment 
On  October  12,  1910,  McMurray  made  an  as- 
signment of  the  contract  to  J.  T.  S.  Lyle. 
Thereafter,  and  on  January  6,  1913,  an  ac- 
tion was  instituted  In  the  name  of  Lyle  as 
plaintiff.  After  the  issues  were  formed,  the 
cause  came  on  for  trial  on  March  20,  1913. 
The  defendant  at  this  time  objected  to  the 
introduction  of  any  evidence  because  the 
complaint  did  not  state  a  cause  of  action; 
the  reason  being  that  the  assignment  plead- 
ed from  McMurray  to  Lyle  only  transferred 
the  contract  and  not  the  right  of  action,  if 
any,  that  McMurray  had  on  account  of 
fraudulent  representations  in  inducing  the 
sale.  The  court  sustained  the  objection  to 
the  introduction  of  testimony  for  the  reason 
given.  The  plalutUf  thereupon  asked  leave 
to  amend  the  complaint  by  adding  McMur- 
ray's  name  as  a  party  plaintiff,  and  setting 
out  tliat  the  assignment  to  Lyle  was  as  trus- 
tee only  and  carried  no  beneficial  Interest. 
To  this  the  defendants  objected.  The  court 
I>ermitted  the  amendment  and  continued  the 
cause  npon  terms  until  the  7th  day  of  April, 
1913.  At  this  time  tbe  cause  was  tried  upon 
the  Issues  formed.  The  plaintiffs  claimed 
that  tbe  contract  had  been  Induced  by  fraud- 
ulent representations,  and  sought  to  have  the 
amount  of  the  purchase  price  abated  In  pro- 
portion to  the  deficiency  in  the  quantity  of 
land.  In  other  words,  that  the  contract  be 
reformed  so  that  the  plaintiff  would  be  re- 
quired to  pay  for  only  46.77  acres,  the  amount 
actually  in  the  tracts  purctiasedt  instead  of 
for  60  acres,  the  amount  r^resented.  The 
defendants  denied  the  charge  of  fraud,  and 
claimed  affirmatively  that  the  contract  had 
been  forfeited  owing  to  the  failure  of  Mc- 
Unrray  to  meet  certain  Interest  and  tax 
payments  as  required  by  the  contract.  The 
evidence  shows  that  the  northern  boundary 
of  tbe  tracts  of  land  sold  was  the  Puyallup 
river.  This  river,  following  an  Irregular 
course,  caused  the  northern  boundary  of  the 
land  to  be  likewise  Irregular.  At  the  time  of 
the  purchase  U  was  represented  by  both  the 


deftodant  James  Cunningham  and  his  agent 
that  the  tracts  of  land  contained  60  acres. 
While  McMurray  was  looking  over  tbe  land 
with  a  view  to  purchasing  It  In  company 
with  the  agent  and  Cunningham,  the  latter 
pointed  out  that  the  northeast  comer  of  the 
tract  as  shown  by  the  government  survey  was 
about  in  the  center  of  the  river  at  that  point 
It  was  in  fact  about  600  feet  north  ot  this. 
The  rim,  since  tbe  making  of  tbe  govern* 
ment  survey,  had  gradually  changed  its 
course,  cutting  Into  tbe  land  which  was  the 
subject  of  tbe  sale.  Cunningham  stated  at 
this  time  that  there  bad  been  cut  away  at 
the  northeast  comer  about  half  an  acre,  and 
that  this  was  compensated  for  by  an  acqui- 
sition of  a  like  amount  of  land  at  the  north- 
west corner,  by  reason  of  the  action  of  the 
river  at  that  point  Owing  to  the  Irr^lari- 
ty  of  tbe  northern  boundary  of  the  land  due 
to  the  winding  course  of  the  river,  McMurray 
was  unable  to  estimate  with  accuracy  the 
number  of  acres  in  the  tracts  of  land.  The 
court  entered  a  judgment  against  the  defend- 
ants In  the  sum  of  $2,150.56,  and  directed 
that  this  amount  be  credited  upon  the  bal- 
ance of  the  purchase  price.  It  was  also  ad- 
judged that  the  plaintiffs  pay  to  tbe  defend- 
ants the  Interest  due  on  the  deferred  pay- 
ments, and  certain  taxes.  From  this  Judg- 
ment the  defendants  have  appealed. 

[1]  It  is  first  argued  that  the  court  erred 
in  permitting  the  amended  complaint  to  be 
filed.  It  must  be  rememl>ered  that  McMur- 
ray was  the  real  party  In  interest  He  tiad 
tbe  right  in  some  form  of  action  to  have  his 
claim  of  fraud  litigated.  Even  If  technically 
the  ruling  was  erroneous,  it  was  not  prejudi- 
cial. The  cause  was  continued  upon  terms, 
and  the  defendants  were  given  full  opportu- 
nity to  meet  the  situation  presented  by  the 
amended  complaint  The  cause  was  fairly 
tried  upon  the  Issues.  To  at  this  time  hold 
that  allowing  the  amendment  was  reversible 
error  would  be  to  elevate  form  at  the  ex- 
pense of  substantial  justice. 

[2]  Upon  tbe  merits  the  principal  issue 
presented  Is  whether  there  were  fraudulent 
representations  inducing  the  contract.  As 
appears  from  the  facts  stated,  there  was  a 
misrepresentation  as  to  the  location  of  the 
northeast  corner.  Bad  the  location  of  this 
comer  been  In  approximately  the  center  of 
the  river,  as  represented,  there  would  have 
been  no  material  deficiency  in  tbe  acreage. 
The  law  is  that  where  the  owner  of  property 
undertakes  to  point  out  to  a  prospective  pur^ 
chaser  Its  boundaries  or  comers,  be  must  do 
so  accurately,  and  the  failure  to  so  do  con- 
stitutes a  fraudulent  representation.  Han- 
son V.  Tompkins,  2  Wash.  508,  27  Pac.  73 ; 
Sears  v.  Stinson,  3  Wash.  615,  29  Pac.  205; 
Lawson  V.  Vernon,  38  Wash.  422,  80  Pac  550, 
107  Am.  St  Rep.  880;  Freeman  v.  Oloyd, 
43  Wash.  607,  86  Pac  1051;  West  v.  Car- 
ter, 54  Wash.  236,  103  Pac  21;  Bradford 
V.  Adams.  73  Wash.  17,  131  Pac  449. 
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In  the  case  last  cited  It  was  said:  "From 
numerous  decifdons  of  this  conrt.  It  has 
hecome  the  settled  doctrine  that  the  ven- 
dor, when  he  undertakes  to  point  out 
liands  or  bouodaries  to  a  parcbaser,  must 
de  so  correctly.  He  has  no  right  to  make  a 
mistake  except  under  penalty  of  having  the 
contract  rescinded  or  responding  In  dam- 
ages." McMurray,  therefore,  was  entitled  to 
the  relief  claimed,  either  in  the  form  of  an 
abatement  of  the  purchase  price  to  corre- 
spond to  the  deficiency  In  the  acreage,  or  a 
Judgment  for  damages. 

Since  the  misrepresentation  as  to  the  lo- 
cation of  the  northeast  comer  establishes 
fraud,  it  is  unnecessary  to  consider  whether 
the  misrepresentation  as  to  the  number  of 
acres  would  also  be  fraudulent  in  view  of  the 
fact  that  the  noi-them  boundary  was  Irregu- 
lar, and  rendered  it  impossible  for  the  pur- 
chaser to  accurately  estimate  the  number  of 
acres  withont  causing  the  land  to  be  survey- 
ed. Upon  this  question  no  opinion  Is  ex- 
pressed. 

[3]  Some  claim  Is  made  that  McMurray 
was  guilty  of  laches,  and  also  that  by  per- 
mitting the  taxes  and  Interest  to  become  de- 
linquent, his  rights  were  forfeited  by  notice 
to  that  effect,  given  after  the  suit  was  insti- 
tuted. Neither  ot  these  claims  are  well 
founded.  After  McMurray  had  caused  the 
land  to  be  surveyed,  and  had  thereby  discov- 
ered the  fraud  that  had  been  practiced  upon 
Irim,  he  entered  upon  negotiations  with  the 
appellant  James  Cnnningham  for  an  adjust- 
ment of  the  matter.  These  n^otiatlons  con- 
tJInued  over  a  considerable  period  of  time. 
We  think  the  court  did  not  err  in  resolving 
theee  questions  against  the  appellants. 

The  Judgment  will  be  ^CBrmed. 

CBOW,  C.  J.,  and  EMJS»  GOSE,  and 
CHADWICK,  JJ.,  concur. 


(79  Wosb.  S28) 

STATE  v.  SHEPPABD.    (No.  11,556.) 

(Supreme  Court  of  Washington.   April  28, 
1914.) 

1.  LlCF-NflES  (i  7*)— PBDno:B6'  LiCENSKa— 
,    CONSTITUnONALnT  OF  STATUTE. 

Const  art,  7,  I  5,  providinj;  tliat  every 
law  Imposing  a  tax  sbAlI  state  distinctly  the  ob- 
ject of  the  same,  to  wliich  only  it  shall  be  ap- 
',p|Iied,  only  refers  to  the  manner  of  taxing  prop- 
erty according  to  value  in  case  of  a  general  tax, 
hnd  accordlDg  to  t>enefit8  in  case  of  special  as- 
sessment, and  is  not  applicable  to  Laws  1909, 
c.  214  (Rem.  &  Bal.  Code.  |  7067),  Imposing  a 
license  fee  upon  peddlers,  and  requiring  it  to  be 
pbid  to  the  county  treasury. 

[Ed.  Note. — For  other  cases,  see  Licenses, 
Cent  Dig.  H  7-lB,  19  ;  Dec.  Dig.  {  7.*] 

2.  Licenses  (J  33*)— Disposition  of  Fees. 

Where  reveouet  as  peddlers'  license  fees,  Is 
directed  by  law  to  be  paid  into  the  state  or 
county  treasury,  without  specific  direction  as  to 
Its  application,  it  t)ecomeB  the  property  of  the 
topnty  or  state,  applicable  to  the  payment  of 
the  general  obligations  of  such  county,  etc. 

[Kd.  Note.— For  other  cases,  see  Licenses, 
Cent.  Dig.  I  67 ;  Dec.  Dig.  S  33.*] 


Department  2.  Appeal  from  Superior  Court, 
Grant  County;  B.  S.  Steiner,  Judge. 

O.  P.  Sbeppard  was  charged  with  the  of- 
fense of  peddling  without  a  license,  and. 
from  a  Judgm^t  dismissing  the  prosecution, 
the  State  appeals.  Reversed. 

O.  G.  Jeffers,  of  Eptarata,  for  the  State. 
Hlbsdiman  &  Dili,  of  Spokane,  for  respond- 
ent. 

PABKER,  J.  The  defendant  was  charg- 
ed by  Information  with  the  offense  of  ped- 
dling without  a  license  in  violation  of  the 
peddlers'  license  law  of  1909.  Bern.  &  Bal. 
Code,  8S  7065-7069;  Laws  of  1909,  p.  736. 
He  demurred  to  the  Information  upon  the 
ground  that  It  did  not  charge  facts  consti- 
tuting a  crime,  In  that  the  peddlers'  license 
law  of  1909  violates  section  S,  art  7,  of  our 
state  Constitution,  and  Is  tJierefore  void. 
The  superior  court  sustained  the  demurrer 
apon  this  ground,  dismissed  the  action,  and 
discharged  the  defendant  From  this  dis- 
position of  the  case,  the  state,  by  the  prose- 
cuting attorney  for  Grant  oonntit  lias  ap- 
pealed. 

Tbfi  claim  of  cotmeel  for  respondent  that 
the  law  Is  anconsUtatlonal  ia  rested  upon  the 
fact  that  It  does  not  state  the  purpose  to 
which  tbe  license  fees  to  be  collected  from 
peddlers  shall  be  allied,  further  than  that 
the  licensee  "vhall  pay  the  said  treasurer  the 
county  license  fee  as  follows:  1.  Peddler 
on  foot.  9100.00.  2.  Peddler  with  one  horse 
and  wagon,  $150.00.  8.  Peddler  with  two 
horses  and  a  wagon,  $250.00.  4.  Peddler  with 
any  other  conveyance,  $300.00.**  Bem.  &  BaL 
Code,  {  7067.  This,  it  is  insisted,  Is  such  a 
failure  to  comply  with  sectioQ  6,  art  7.  of 
the  Constitution,  as  to  render  the  law  void 
That  section  reads  as  follows :  "No  tax  shaU 
be  levied  except  In  pursnanw  of  law;  and 
every  law  Impo^g  a  tax  shall  state  distinct- 
ly the  object  of  the  same,  to  which  only  it 
shall  be  applied."  It  is  argued  that  since  the 
fees  exacted  by  the  law  would  be  excessive, 
viewed  as  an  exercise  of  the  police  [rawer  for 
regulation  only,  that  the  law  is,  in  substance, 
an  exercise  of  the  taxing  power,  and,  as 
such.  It  must,-  In  order  to  be  a  valid  exercise 
of  that  power;  state  distinctly  the  object  to 
which  the  moneys  so  coming  Into  the  county 
treasury  shall  be  applied.  The  constltutlon- 
allty  of  this  law  was  the  subject  of  our 
consideration  In  UcKnlght  t.  Hodge,  55 
Wash.  289.  104  Pac  604,  40  L.  R.  A.  (N.  S.) 
1207,  where  It  was  held  ctmstltutidnal,  upon 
the  theory  of  It  being  an  aerdse  of  Hie  tax- 
ing power.  The  attack  then  made  upon  the 
law  did  not,  however,  rest  upon  the  ground 
here  urged  against  it 

[1]  The  controlling  question  here  Is:  Dora 
the  above<uoted  section  of  the  Constltntloq 
have  reference  to  a  tax  of  this  nature  or  only 
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to  a  tax  upon  propertyt  It  Is,  of  course,  only 
a  limltatloD  upon  the  manner  of  exercising 
the  taxing  power,  as,  manifestly,  are  also  all 
of  the  other  provisions  of  article  7  ot  the 
Constitution  wherein  It  is  found.  Those  pro- 
visions, it  seems  to  us,  liave  reference  only, 
when  read  together,  to  the  manner  of  taxing 
of  property  according  to  value,  if  the  tax  be 
general,  and  according  to  benefits,  if  the  tax 
be  by  special  assessment  In  State  v.  Olark, 
30  Wash.  439,  71  Pac.  20,  It  was  held  that  the 
role  of  equality  imposed  upon  the  legislative 
exercise  of  the  taxing  power,  found  in  ar- 
ticle 7  of  the  Constitution,  did  not  render  the 
graduated  inheritance  tax  unconstitutional, 
because  such  constitutional  rule  referred 
only  to  tax  upon  property,  and  that,  the  Con- 
stitution being  silent  on  the  subject  of  Inher- 
itance tax,  the  Legislature  has  Inherent  pow- 
er to  provide  for  the  Imposition  of  such  a 
tax.  unrestrained  by  the  rule  of  equality  ai>- 
plieabte  to  a  property  tax.  The  only  taxes 
mentioned  tn  article  7,  or  elsewhere,  In  the 
Constitution  are  property  taxes,  and,  from  the 
reading  of  that  article  as  a  whole,  we  are 
of  the  opinion  that  the  limitation  here  sought 
to  be  Invoked  la  no  more  applicable  to  this 
tax  than  the  equality  rule  is  applicable  to 
tibe  inheritance  tax.  This  tax,  like  the  In- 
heritance tax,  finds  no  mention  In  the  Con- 
Btitution,  and,  like  the  Inheritance  tax.  Is 
exacted  by  virtue  of  the  Inheroit  power  of 
the  Legislature,  unrestrained,  we  think,  by 
any  consUtutlaiial  rule  of  the  exendse  of 
that  power. 

[2]  When  revenue  so  derived  la,  by  law,  di- 
rected to  be  paid  into  the  stat^  county,  or 
municipal  treasury,  without  spedflc  direc- 
tion as  to  Its  application,  we  think  the  con- 
clusion necessarily  follows  that  it  Is  intended 
to  become  the  property  of  the  state,  county, 
or  municipality,  as  the  case  may  ba  In 
State  ex  reL  Adams  v.  Irwin,  74  Wash.  589. 
603, 134  Paa  484.  486,  we  said:  "Manifestiy 
all  lawful  obligations  of  a  munldpality  are 
payable  from  Its  general  fund,  unless  tlie  law 
specifically  provides  otherwise." 

We  think  it  is  also  manifest  that  all  reve- 
nues cbming  Into  the  treasury  of  a  munici- 
pality In  pursuance  of  law,  unless  the  law 
Bpedflcally  provides  otherwise,  becomes  a 
part  of  Its  general  fund,  applicable  as  such 
to  the  payment  of  the  general  obligations  of 
such  municipality,  without  any  specific  legis- 
lative direction  therefore,  except  it  be  the 
proceeds  ef  such  a  tax  as  the  Constitution 
requires  shall  be  levied  only  in  connection 
with  a  legislative  statement  of  Its  purpose 
and  applicability.  We  conclude  that  the  ped- 
dlers' license  law  does  not  violate  the  consti- 
tutional provision  here  invoked  against  it 

The  Judgment  Is  reversed. 

GROW,  a  J.,  and  FULLBBTON,  U0T7NT. 
and  MORRIS,  JX,  concur. 


r»  Waah.  417) 

IXOOD  ?.  VIRNIG  et  al.    (No.  11.557.) 

(Supreme  Court  of  Washington.   April  29, 
19140 

Taxation  (S  5*)— Liabjutt  ot  Fxbbokb  attd 

PbOFEBTY— UOHBSTEAD  InTEBBSlI— SUSPIN- 
SIOH  OP  LlABILlTT. 

Plaintiff,  whose  proof  upon  his  applica- 
tion for  a  patent  under  the  law  as  to  ccoamuted 
homestead  entries,  was  accepted  and  his  money 
received  by  the  United  States  land  office,  and  a 
receipt  therefor  Issued,  acquired  a  beneficial 
interest  in  the  land  subject  to  taxation  by  the 
state,  and  the  subsequent  rejection  of  his  proof 
and  the  holding  up  of  bia  application  for  patent 
until  final  favorable  determination  by  the  Gen- 
eral Land  Office  did  not  suspend  the  state's  right 
to  tax  the  land,  which  ceased  to  be  public  land 
after  it  was  entered  at  the  local  land  office  and 
a  certificate  of  entry  given  to  plaintilf. 

[Ed.  Note.— For  otiier  eases,  see  Taxation, 
Coit  Dig.  II 17,  31-44 ;  Dec.  Dig.  1  6.*] 

Department  2.  Appeal  from  Superior 
Court,  Grant  County ;  R.  8.  Stelner,  Judge. 

Action  for  injuncticm  by  Henry  S^ood 
against  M.  H.  Vlnilg  and  others,  as  Com- 
missioners of  Grant  County,  and  C.  T.  Saun- 
ders, as  Treasurer.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Affirmed. 

Davis  &  Davis,  of  Spokane,  for  appellant 
G.  G.  Jeffers,  of  Bpbrata,  for  respondents. 

MORRIS,  J.  Appellant  sought  to  enjoin 
the  oflSdals  of  Grant  county  from  collecting  - 
taxes  levied  upon  bis  lands  for  tlw  yean 
1909-10-11,  and  .  ai^eala  from  an  adverse 
ruling  sustaining  a  donurrer  to  his  complaint 
and  a  dismissal  of  the  cause  upon  his  refusal 
to  plead  farther.  The  complaint  recites  that 
fq>peUant  entered  the  land  as  a  homestead; 
that  on  July  17,  1908,  he  paid  the  receiver  of 
the  United  States  land  office  at  North  Ya- 
kima the  sum  of  $402;  that  at  the  time  of 
making  said  payment  be  submitted  his  proof 
upon  his  application  for  a  patent  In  accord- 
ance with  the  law  relative  to  commuted 
homestead  entries,  and  that  the  receiver  i»- 
sued  to  Mm  a  receipt  for  the  money  w  paid, 
showing  the  payment  of  the  money  upon  his 
commuted  homestead  entry  for  160  acres  of 
land  at  $2.0Q  per  aen,  and  tiie  toUng  of  tes- 
timony in  support  of  the  applteatlon.  The 
receipt  la  set  out  In  full,  with  an  allegation 
that  no  othor  leodpt  or  oerttfleate  was  »• 
ceived  by  blmL  The  complaint  then  recites 
"that  some  time  after  having  made  proof 
he  was  notified  by  the  r^toter  and  receiver 
that  Ills  proof  was  rejected  upon  the  ground 
of  fraud,  and  that  he  might  appear  before 
a  United  States  oommMoner  and  give  testi- 
mony "relative  td  the  matter  of  the  dedara- 
thm  of  tbe  recover  to  cancel  his  hinnestead 
oitry,"  and  that  a  final  hearing  would  b6  had 
before  the  register  and  receiVM^  30  days 
latex;  that  he  so  appealed,  submitted  his 
testimony,  and  the  register  and  rtxeSnr  re- 
jected his  proof  and  canceled  his  homestead 
entry;  that 'he  then  appealed  to  the  Com- 
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mlssloner  of  the  General  J^aud  Office,  and 
that  In  January,  1912,  after  a  hearing  before 
the  Commissioner,  the  ruling  of  the  register 
and  receiver  was  reversed,  and  he  was  noti- 
fied of  his  right  to-  a  patent  to  the  land. 
Upon  these  facts  he  bases  his  claim  that  the 
land  was  not  subject  to  taxation  by  the 
state  for  the  years  1900-10-11. 

It  13  apparent  that  appellant's  proof  was 
accepted  In  the  first  instance  at  the  hearing 
in  July,  1908,  and  that,  upon  such  acceptance, 
his  money  was  rec^ved.  When  he  made  his 
proof  and  it  was  ac(»pted  by  the  local  land 
office  and  his  money  received  and  the  re- 
ceipt Issued,  he  acquired  ^  beneficial  Interest 
in  the  land  subject  to  taxation.  Haumeaser 
T.  Ghehalls  County.  136  Fac;  1141.  That  this 
proof  was  afterwards  rejected  and  bis  appli- 
cation for  patent  held  up  until  the  final  deter- 
mination by  the  Commissioner  of  the  General 
Land  Office  does  not  suspend  or  deprlre  the 
state  of  its  right  to  ti^x  the  lands,  as  api>el- 
lant,  during  all  iji&e  proceedings,  and  sub- 
seguent  to  the  first  acceptance  of  his  proof, 
retained  his  interest  In  the  land.  Public 
lands  cease  to  be  public  lands  after  they 
have  been  entered  at  the  local  land  office  and 
a  certificate  of  entry  has  been  s^ven  the  ap- 
plicant Carroll  t.  Saflord,  8  How.  441,  11 
L.  Ed.  671 ;  Witherspoon  v.  Duncan,  4  Wall. 
210,  18  L.  Ed.  880;  Hastings,  etc.,  R.  Go.  v. 
Whitney,  182  U.  S.  857.  10  Sup.  Ct  112,  S3 
U  Ed.  863. 

Amwllant  bad  paid  for.  the  land  In  full. 
The  money  had  been  accepted  and  retained 
by  the  UXLlted  States,  and  the  fact  that  the 
govemmoLt  withheld  the  patent  pending  in- 
vestigation into  appellant's  right  thereto  did 
not  deprive  him  of  his  equitable  title  to  the 
land.  "Whenever  fall  payment  has  been 
made  to  the  United  States,  and  the  full  eq- 
uitable title  has  passed  to  an  individual  pur- 
chaser or  homesteader,  the  mere  delay  in 
^mishlng  to  such  purchaser  or  homesteader 
the  legal  evidence  of  his  title  does  not  re- 
Ueve  the  land  from  ordinary  state  taxation." 
Steams  v.  Minnesota,  179  U.  S.  228,  21  Sup. 
Ct  73,  45  L.  Ed.  162.  "The  party  who  makes 
proofs  which  are  accepted  by  the  local  land 
office,  and  pays  his  money  for  the  land,  has 
acquired  an  Interest  of  which  he  cannot  be 
arbitrarily  dispossessed.  His  interest  Is  sub- 
ject to  state  taxation."  Orchard  v.  Alexan- 
der. 167  U.  S.  372,  16  Sup.  Ot  685,  89  L.  Ed. 
737. 

From  the  time  of  the  Issuance  of  the  re- 
ceipt upon  proof  taken,  appellant  was  lu 
possession  of  these  lands  under  bis  receipt, 
which  gave  him  a  right  of  property  In  the 
land,  which  could  be  divested  only  by  subse- 
quent proceedings  on  the  part  of  the  govern- 
ment "He  who  has  the  right  to  property, 
and  Is  not  excluded  from  its  enjoyment,  sball 
not  be  permitted  to  use  the  legal  title  of 
the  government  to  avoid  his  Just  share  of 
state  taxation."  Wiaeonain  C  R.  Co,  v.  Price 


County,  133  0.  S.  406.  10  Sup.  Ct  841,  33 
L.  Ed.  6S7. 

Many  other  federal  aathorltles  might  be 
dted,  but  the  above.  In  connection  vrltb  the 
Haumesser  Case,  are  sufficient  to  establish 
the  right  of  the  state  to  tax  these  lands. 

The  Judgment  is  affirmed. 

CROW,  C.  J.,  and  PARKER,  UOUNT,  and 
FULLERTON.  JJ.,  concur. 


(79  WaBta.  216) 

ALASKA  COAST  CO.  v.  ALASKA  BARGE 
CO.    (No.  11,696.) 

(Supreme  Court  of  Washington.    April  25, 
1914.) 

1.  Shipping  (g  58')— Chaetkh  Pabtibs— Bub- 

DEH  OF  FbOOF. 

A  charter  par^  provided  that  the  vessd 
should  be  in  complete  control  of  the  charterer, 
except  that  the  owner  misht  select  the  chief  en- 
gineer, and  that  the  master  and  pilot  should 
be  satisfactory  to  the  owner,  and  ref)uired  the 
return  of  the  boat  in  as  good  condition  as  re- 
ceived, wear  and  tear  and  the  act  of  God  except- 
ed, field  that  upon  the  return  of  the  boat  in- 
jured, the  charterer  has  the  burden  of  ahowiug 
that  the  injury  was  caused  hy  the  act  of  God. 

[Ed.  Note.— For  other  cases,  see  Shipping. 
Cent  Dig.  SS  233-244,  314,  327;  Dec.  Dig.  { 
58.'] 

2.  Shipping  (|  58*)— Chabtbb  Pabtt— "Act 
OF  God"— WHAT  CoHsnruncB— "IKKTITA- 
BLE  Accident.'* 

The  term  "act  of  God"  is  not  equivalent  to 
"inevitable  accident,"  for,  while  every  act  ot 
God  is  RD  inevitable  accident  every  inevitable 
accident  is  not  necessarily  an  act  of  Ood,  for  io- 
evitable  accident  may  be  the  result  of  the  acts 
of  men;  and  hence  proof  by  a  charterer  of  a 
vessel  that,  when  it  was  proceeding  in  still  wa- 
ter many  fathoms  deep,  the  propeller  struck 
something  which  broke  os  a  blade  will  not  show 
that  the  accident  was  the  result  of  an  act  of 
God. 

[Ed.  Note.— For  other  cases,  see  Shipping, 
Cent  Dig.  SI  233-244,  314.  327;  Dec.  Dig.  t 
68.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  1.  pp.  118-126;  vol.  4,  pp.  3571-3B73.] 

3.  Shipping  ({  30*)— Chabtbb  Pabtt- Con- 
struction. 

While  the  charterer  of  a  vessel  is  only  a 
bailee,  the  duties  of  the  charterer  may  be  fixed 
by  the  charter  party,  which  social  contract  will 
prevail  against  the  general  principles  of  law  ap- 
plicable to  such  bailments. 

[Ed.  Note.— For  other  cases,  see  Shipping, 
Cent  Dig.  SS  141-148;  Dec.  Dig.  S  30.*] 

Department  1.  Appeal  from  Superior 
Court  King  County;  Boyd  J.  Tallman, 
Judge. 

Action  by  the  Alaska  Coast  Company 
against  the  Alaska  Barge  Company.  From  a 
judgment  for  defendant,  plointlfr  appeals. 
Bevosed  and  remanded,  with  directions. 

Richard  Saxe  Jones,  of  Seattle,  for  appel- 
lant. Wm.  H.  Oorbam,  of  Seattle  for  re- 
spondent 

GOSE.  J.  This  is  an  action  upon  a  charter 
party  tor  damages  sustained  to  a  steamboat 
it  being  alleged  that  the  charterer  breadied 
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its  contract  In  falling  to  return  tbe  boat  In 
good  condition. 

Tbe  appellant,  being  the  owner  of  tbe 
steamship  Jeannie,  chartered  it  to  the  respond- 
ent for  Toyagea  from  Puget  Sound  to  ports 
In  Southeastern  Alaska.  The  charter  party 
provided  that  tbe  vessel  should  be  delivered 
to  the  resi>ondent  "unmanned  and  without  a 
crew;"  that  the  owner  should  carry  insure 
ance  on  the  steamship  "not  to  exceed  ?27,- 
000,"  in  some  Insurance  company  satls&ctory 
to  It,  for  which  the  charterer  agreed  to  pay 
at  the  rate  of  15  per  cent,  per  annum,  pluS' 
additional  short-rate  charges  If  the  policy 
should  be  canceled,  for  such  time  as  the 
boat  should  be  engaged  In  the  service  of  the 
diarterer;  that  the  owner  should  select  a 
chief  engineer  for  the  operatlon  of  the  steam- 
ship during  the  full  term  of  the  charter,  but 
that  the  master  and  pilot  were  to  be  selected 
hy  the  <±arterer,  and  should  be  satisfactory 
to  the  owner.  It  was  further  agreed  that 
the  owner  should  not  be  liable  "for  the  opera- 
tion, maintenance,  and  control  of  said 
steamship,  but  the  same  is  fully  assumed  by 
the  party  of  the  second  part  Ithe  respondent], 
except  that,  if  such  steamship  Is  not  proper- 
ly cared  for  by  the  party  of  the  second  part 
in  accordance  with  the  views  and  opinions  of 
the  chief  engineer,  acting  with  either  the 
master  or  pilot,  then  party  of  the  first  part 
may  immediately  cancel  this  charter  and  re- 
take possession  of  said  steamship.  *  '*  * 
It  is  further  agreed  that  party  of  the  second 
part  will  return  said  steamship  Jeannle  to 
party  of  the  first  part  upon  the  expiration  of 
this  charter,  or  any  extension  thereof,  in  as 
good  condition  as  she  Is  received,  natural 
wear  and  tear  and  the  act  of  God  or  the  en- 
emies of  the  United  States  of  America  ex- 
cepted; but  that,  if  party  of  the  first  imrt 
shall  receive  from  insurance  placed  upon  said 
steamship  by  party  of  tbe  first  part,  any  sum 
or  sums  arising  from  any  cause  covered  by 
sndi  Insurance,  then  the  sum  so  received  by 
party  of  the  first  part  shall  tre  deducted  from 
any  claim  of  loss,  damage  or  Injury  for 
which  party  of  tbe  second  part  would  be  lia- 
ble under  this  clause.  *  *  *  In  the  event 
that  said  steamship  shall  meet  with  any  ac- 
ddent  for  which  insurance  Is  thereafter  col- 
lected, then  tbe  amount  of  Insurance  so  col- 
lected by  party  of  tbe  first  part  and  retained 
by  them,  sball  be  tbe  full  and  true  measure 
of  all  damage  or  loss  sustained,  and  no  claim 
shall  be  made  on  parties  of  the  second  part 
by  party  of  the  first  part  for  loss  or  damage 
to  said  ship  by  reason  of  any  accident  hap- 
pening  thereto  which  is  covered  by  Insur- 
ance." 

After  tbe  Jeani^  was  tunud  over  to  the 
zespoDdent,  It  struck  some  unknown,  sub- 
mwfseA  dbfect  In  Frederic  Sound  in  Alaskan 
mters,  threw  a  propeller  blade,  and  btber- 
wlse  damased  tbe  ship.  The  ship  was  ro- 
turned  to  aM>eUant  in  damaeed  condition, 
and  this  action  is  brought  „to  recover  the 


amount  of  such  damages.  The  app^ant 
took  out  the  required  amount  of  Insurance, 
but  It  Is  conceded  that  the  damages  sustained 
are  not  recoverable  under  the  policies.  The 
i^spondent  paid  tbe  premium  upon  the  poli- 
cies In  harmony  with  its  agreement 

[1,  2]  The  first  question  to  be  considered  Is: 
Was  the  accident  which  caused  tbe  damage 
an  "act  of  God?"  The  bardw  of  proof  was 
upon  tbe  respondent  to  show  that  the  injury 
sustained  was  caused  by  an  "act  of  Ood,"  In 
order  to  excuse  Itself  from  liability  under 
this  clause  of  the  charter.  Merritt  t.  Earle, 
29  N.  y.  115.  86  Am.  Dec.  292;  The  MajesUc, 
166  U.  S.  376,  17  Sup.  Ct  597,  41  L  Ed.  1039 ; 
McKlnley  v.  0.  Jntte  &  Co.,  230  Pa.  122,  79 
Atl.  244.  Ann.  Cas.  1912A,  452;  Ewart  v. 
Street,  2  Bailey  (S.  0.)  157,  23  Am.  Dec.  131 ; 
McArthur  v.  Sears,  21  Wend.  (N.  Y.)  1»0; 
New  Brunswick  Steamboat  Co.  v.  Tiers,  24 
N.  J.  Law,  697,  64  Am.  Dec.  894;  Klalr  v. 
Wilmington  Steamboat  Oa,  4  PennewUl  (DeL) 
51,  54  Atl.  694. 

In  Ewart  v.  Street,  supra,  It  Is  said:  "It 
was  rightly  said  on  the  part  of  the  plalntifrs 
that  It  is  enough  to  show  the  damage  done. 
In  order  to  render  the  defendants  Hable; 
and  tbe  burden  Is  on  them  to  show  tbat  It 
was  occasioned  by  such  a  cause  as  will  ex- 
empt them  from  liability." 

In  McArthur  v.  Sears,  supra,  the  court 
said:  "The  defendant  was  a  coipmon  carrier; 
and  it  is  not  dented,  as  a  general  rule,  that, 
to  protect  himself  from  resiwuslbllity  for  the 
loss,  he  was  bound  to  prove  that  it  arose 
from  the  act  of  God  o^  the  enemies  of  tbe 
country." 

In  Merritt  v.  Earle,  supra,  the  term  "set  of 
God"  is  thus  defined:  "The  law  adjudges  the 
carrier  responsible,  irrespective  of  any  ques- 
tion of  negligence  or  fault  on  his  part,  if  tbe 
loss  does  not  oocur  by  the  act  of  God  or  tbe 
pubUc  enemies.  Wltb  these  exceptions,  tbe 
carrier  Is  an  insurer  against  all  losses*  The 
expressions  'act  of  God'  and  Inevitable  acci- 
dent' have  sometimes  been,  used  in  a  similar 
sense,  and  as  equivalent  termQ,  But  there  is 
a  distinction.  That  -  may  be  an  'bievltable 
accident'  which  no  foresight  or  precaution  of 
the  carrier  could  prevent;  but  the  phrase  'act 
of  God'  denotes  natural  accidents  Oiat  could 
not  happen  by  the  Intervention  ot  man,  as 
storms,  lightning,  and  tempest.  The  expres- 
sion excludes  all  human  agency.  In  tbe  case 
of  Trent  Pn^rietors  t.  Wood*  4  Doug.  287, 
Lord  Mansfield  saM:  Tbe  general  principle 
Is  clear.  The  act  of  God  Is  natural  necessity, 
as  winds  and  storms,  which  arise  from  nat- 
ural causes,  and  is  distinct  from  Instable 
"accident."  *  Tbe  same  judge,  in  Forward,  y. 
Plttard,  1  Term  Bep.  27.  defined  tbe  'act. of 
God'  to  be  something  In  opposition  to  titie  act 
of  man,  adding  'that.  tb»  law  presumes 
against  the  carrier,  unless  be  shows  it  was 
done  by  such  an  act  as  oould  not  happen  by 
tbe  intervention  of  man,  as  storms,  lightning, 
and  tempest' "   (The  Uallcs  are  ouxa)  Sub- 
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atantlally  the  same  definition  la  giren  la  Po- 
iBck  V.  Ploche.  35  Cal.  416,  95  Am.  Dec.  115. 

In  Beavea  v.  Waterman,  2  Speers  (S.  C) 
m,  42  Am.  Dec  364.  it  la  said:  "The  act  of 
God  la  commonly  lUnstrated  by  sncb  natural 
oonTnlalona  as  tempesta,  lightning,  earth- 
onakes,  the  unknown  shifting  ot  shoals,  and 
the  like.*' 

In'Fergosson  ▼.  Brent,  12  Md.  9,  71  Am. 
Dec.  683,  it  la  said:  "It  Is  tnw  that  every 
'act  of  God'  is  an  Inevitable  acddoit,  be- 
cause no  hnman  agency  can  resist  it;  but,  be- 
cause It  Is  so.  It  does  not  tberefore  foUow,  In 
fbB  sense  of  the  books,  that  every  inevitable 
accident  is  an  act  of  God.  Damage  done  by 
t^tnlng  is  an  Inevitable  accident,  and  also 
an  act  of  God ;  but  the  collision  of  two  ves- 
sels la  the  dark  is  an  tnevltable  accidoit,  bat 
not  an  act  of  God,  such  as  tlie  stroke  of 
l^tning,  nor  Is  it  so  considered  by  the  an- 
thorities.'' 

In  1  Cyc.  p.  758,  in  a  footnote,  It  is  said 
that  in  numerous  cases  the  courts  have  ex- 
pressed  the  opinion  that  tbe  words  "inevita- 
ble accident"  and  "unavoidable  accident"  are 
exactly  equivalent  to  tbe  expression  "act  of 
God."  "This  is  not  strictly  true,  however, 
for,  while  every  act  of  God  is  an  inevitable 
accident,  every  inevitable  accident  Is  not 
an  act  of  God."  In  Blythe  &  Lehman  v. 
■Denver  &  R.  G.  Ry.  Co.,  15  Colo.  333,  25  Pac. 
702,  11  U  R.  A.  615.  22  Am.  St.  Rep.  403,  it 
Is  said:  •  •  *  There  is  a  legal  distinc- 
tion between  inevitable  accident*  and  the 
•act  of  God.* "  In  McKlnley  v.  C.  Jutte  &  Co., 
230  Pa.  122,  79  Atl.  244,  Ann.  Caa.  1912A,  452, 
it  is  remarked  that:  'The  terms  inevitable 
casualty  or  accident'  and  'acts  of  God'  are  not 
synonymous.  'Inevitable  casualty' Is  a  broad- 
er and  more  comprehensive  term  than  *act  of 
God.' " 

In  Hale  v.  N.  3.  Steam  Nav.  Co.,  15  Conn, 
639,  39  Am.  Dec.  398,  it  is  said;  "If  the  de- 
fendants are  common  carriers,  tbe  question 
must  be  merely:  What  are  tbe  liabilities  of 
common  carriers?  The  answer  Is:  For  all 
losses,  even  inevitable  accidents,  »cept  they 
arise  from  tbe  act  of  God  or  the  public  en- 
emy." 

These  cases  are  not  In  conflict  with  Smith 
V.  North  American  T.  &  T.  Co.,  20  Wash. 
680,  56  Pac.  372,  44  L.  R.  A.  557.  and  Bullock 
T.  White  Star  Steamship  Co.,  30  Wash.  448, 
70  Pac.  1106.  Nor  are  they  opposed  to  the 
rule  announced  in  The  Majestic,  dted  by  the 
respondent,  where  the  court  said:  "The  bur- 
den in  this  respect  is  on  the  carrier.  Clark 
V.  Barnwell,  12  How.  272  [13  L.  Bd.  985] ; 
Transportation  Co.  v.  Downer,  11  Wall.  129 
[20  L.  Ed.  1601 :  The  IDdwln  I.  Iforrlson,  15S 
U.  S.  199  [14  Sop.  Gt  823,  88  Ll  Ed.  688] ; 
The  Caledonia,  167  U.  6.  124  [IS  Sup.  Ct 
687,  89  L.  Ed.  044].  Tbe  act  of  Ood,  said 
Chancellor  Eeit  (volume  2,  p.  607),  means 
inevitable  acddent,  without  the  Interventiou 
of  man  and  public  enemies ;  and,  again  (vol- 
ume it  P-  21Q),  that  'perila  of  Ihe  sea  denote 


I  natural  acddents  peculiar  to  that  element, 
which  do  not  happen  by  the  intervention  of 
man,  nor  are  to  be  prevented  by  human  pru- 
dence. A  casus  fortuitus  was  defined  In  the 
civil  law  to  be,  quod  damno  tatall  contlngit, 
cuivis  dlllgentissimo  possit  contlngere.  It  Is 
a  loss  happening  in  spite  of  all  human  effort 
and  sagadLy.'  The  words  'perils  of  the  sea* 
may,  indeed,  have  grown  to  have  a  broader 
slgniflcaaon  than  'the  act  of  God,'  but  that  Is 
unimportant  here.  Judge  Shlpman  In  the 
Court  of  Appeals  quotes  from  l  Parsons  on 
Shipping,  255,  ^e  definition  there  given  of 
the  'act  of  God,'  and  the  reason  tor  It,  as 
follows:  'The  "act  of  God"  is  limited,  as 
we  concave,  to  causes  in  which  no  man  has 
any  agency  whatever;  because  it  was  intend- 
ed never  to  raise,  in  the  case  of  the  common 
carrier,  the  dangerous  and  difficult  ques- 
tion whether  he  actually  had  any  agency, 
In  causing  the  loss;  for,  if  this  were  patH- 
ble,  he  should  be  held.* " 

Nor  are  tbey  opposed  to  the  rule  announc- 
ed in  New  Brunswick  Steamboat  Go.  t.  Tiers, 
24  N.  J.  Law,  €97,  64  Am.  Dec.  394.  cited  by 
tbe  respondent,  where  the  court  said:  "By  the 
act  of  God  is  meant  a  natural  neoesdty, 
which  could  not  have  been  occasioned  by  the 
intervention  of  man,  but  proceeds  from  phys- 
ical causes  alone,  sudi  as  the  violence  of  the 
winds  or  seas,  lightning,  or  other  natural 
accident  If  the  loss  happen  by  the  wrong- 
ful act  or  negletA  of  a  third  person,  the  car- 
rier Is  responsihle,  and  ia  po  seek  redress 
of  the  wrongdoer.  If  divers  causes  concur 
In  the  loss,  tbe  act  of  God  being  one,  but  not 
the  immediate  or  proximate  cause,  auch  act 
of  God  does  not  ^duuge.  the  carrier.  To 
have  this  effect,  It  must  be  one  exclusive  of 
human  agency." 

The  facts  touching  the  cause  of  the  acci- 
dent are  these:  The  chief  engineer  testified: 
"I  know  she  stmck  something  hard,  some- 
thing submerged,  and  broke  one  of  Ote  blades, 
and  put  everything  out  of  Une.  •  •  •  She 
gave  a  sadden  stop  and  then  started  off. 
•  *  •  struck  someihing  submei^ed.  I 
don't  know  whether  U  was  a  log  or  a  chunk 
of  Ice.  or  It  might  have  been  a  rock."  The 
master  of  the  ship  testified  that  the  acci- 
dent happened  in  the  middle  of  Frederick 
Sound,  3  miles  from  land,  in  about  125  ftitii- 
oms  of  water.  In  clear  weather,  with  the  sea 
"smooth  as  0ass."  He  further  said:  "I  felt 
a  Jar,  but  you  can  feel  a  Jar  wh&i  a  ship 
loses  a  blade.  It  might  be  a  submerged 
body;  it  probably  maa;  I  don't  Imow.  I 
want  to  say  that  I  dont  know.  I  Just  felt 
the  Jar."  The  accident  halppened  In  the 
month  of  September,  in  the  dAytlme.  It  was 
stipulated  that  the  cblet  mate  would,  U  call- 
ed as  a  witness,  testify  that  he  was  watdi 
officer  on  the  bridge  at  ttie  time  of  the  actd- 
dent,.  and  that  he  did  not  see  or  hear  of  any 
floating  objects  at  or  near  that  time.  The 
testimony  does  not  show  whether  iceberg 
were  to  be  anticipated  at  the  time  and  place 
of  the  accident. 
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This  to  far  ttom  Ouming  Uiat  tbe  act 
could  not  have  hawened  hj  tbe  tnterrratloii 
of  man.  It  leaves  tbe  cause  ct  tbe  accident 
to  speculation.  Tbe  -moet  that  can  be  said 
iB  that  It  may  bare  been  caused  by  an  "act 
at  God,"  or  It  may  have  been  camed  by  the 
act  of  man.  We  are  not  required  to  adopt 
tibe  strict  rale  laid  down  by  Judge  Sh^ 
man  and  Quoted  in  the  exceipt  from  The 
Majestic,  visL,  that,  If  it  were  pottible  that 
the  Injury  was  caosed  by  the  act  of  man, 
Che  reqwndent  should  be  held.  Under  the 
anthorittes.  It  Is  at  least  required  to  show 
bj  a  pr^onderance  of  the  ei^dence  that  an 
■■■ct  ot  God"  was  the  canse  the  injury. 
In  this  it  has  stgnally  tailed.  Nor  are  we 
willing  to  adopt  the  respcmden^s  view  that, 
because  it  may  have  been  an  Inevitable  acci- 
dent or  casualty,  it  was  an  "act  of  God." 

The  respondeDt  next  contends  that,  under 
the  duurter  party,  the  aKwdlant  was  lis  own 
Insnrer.  The  charter  party  Is  not  suseeptl- 
ble  of  this  coDStroetloa.  When  taken  as  an 
entirety,  the  view  la  oompelUng  that  tbe  re- 
spondent assumed  responsibility  for  all  In- 
juries sustained  to  the  vessel  not  caused  by 
"the  act  of  God  or  tiw  omnies  of  the  United 
States  of  Ameilca,"  and  not  "covered  by  in- 
surance." The  testimony  is  that  tbe  appel- 
lant procured  the  blgbest  and  best  form  of 
Insniance  obtainable.  The  charter  shows 
that  it  was  clearly  In  the  minds  of  the  par- 
ties that  the  boat  might  snstain  an  Injury 
not  covered  by  the  exception  danse  and  not 
covered  by  the  iiunranoa.  The  responatbillr 
ty  fttr  sucii  damages  was  assumed  by  the  ve- 
qiondent  '  While  it  is  true  tbe  appellant 
f  umislied  the  chief  engineer.  It  is  also  tme 
that  the  respondent  assumed  control  of  the 
TesseL 

[ti  It  is  also  argued  that  there  can  be  no' 
recovery  without  pnvC  of  nes^igeiM»  upon 
tbe  part  of  the  respondent,  because  it  Is  said 
that  the  respondoit  was  only  a  luilee.  The 
authorities  to  wUdi  we  have  referred  show 
that  this  portion  is  unteoabte.  Moreover,  if 
we  assume  that  the  charter  party  was  a 
bailment,  the  respective  duties  are  fixed  bj 
contract,  and  the  respmdenf  s  liability  must 
be  measured  by  that  instrument.  Patterson 
V.  Wena^iee  Canning  Co.,  DO  Wash.  titi6, 110 
Pac  879.  In  that  case  we  said:  "A  special 
contract  of  bailment  prevails  against  gener- 
al principles .  of  law  applicable,  in  the  ab- 
sence of  an  express  agreement" 

If  respondent  brea<^ed  its  contract,  it  is 
liable,  and  it  can  only  excuse  its^  from 
liability  by  dwwing  either  that  the  damages 
were  caused  an  act  of  God  or  covered  by 
the  insurance^  or  probably — but  this  is  not 
before  us  under  the  evUence — that  the  ap- 
pelant, had  It  exerdsed  reasonable  care, 
could  have  svocured  insurance  which  would 
have  covered  the  damage.  The  evidence 
here,  however.  Is  that  such  iiuurance  could 
not  have  been  obtained.  We  think,  nndw  the 
hiw  and  ttw  evidence,  tlie  appellant  is  en- 


titled to  recover  Che  damages  the  vessel  sos- 
tatiied. 

The  case  will  be  Trended,  with  directions 
to  the  trial  court  to  ascertain  the  damage 
and  enter  judgment  for  tbe  amount  thereof. 

CROW,  C.  J.,  and  ELLIS,  MAIN,  and 
CHADWIGK.  JJ.,  concur. 


(79  Wash.  192) 

VOLLMAN  et  al.  t.  INDUSTRIAL  WORK- 
ERS OF  THE  WORLD  et  aL 
(No.  11,305.) 

(Snprvne  Court  of  Wariilngton.   April  26, 
1914.)^ 

Afpsal  ahd  Brbob  (S  781*)  — DisMiaSAi.— 

GBOUNDS— l^RHINATIOM  OF  CONTBOVSBST. 
Where  appellants  admit  that  the  controver- 
sy has  ceased,  the  appeal  will  be  diemisaed, 
since  the  court  will  not  consider  moot  or  ab- 
stract questions. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  63-«0.  3122;  Dec  Dig.  | 
781.*] 

-Department  1.  Appeal  from  Superior 
Court,  King  County ;  Everett  Smith,  Judge. 

Action  by  M.  Vollman  and  others  against 
the  Industrial  Workers  of  the  World  and 
others.  Judgment  for  defendants,  and  plaln- 
tifb  appeal.  An>eal  dismissed. 

Beeler  &  Sullivan,  of  Seattle,  for  appel- 
lants. Thos.  B.  Homer  and  R.  B.  Brown, 
both  of  Seattle,  for  respondents. 

PER  GUBIAH.  During  tbe  progress  of 
the  oral  argument  appellants'  counsel,  in  re- 
sponse to  a  questitm  by  the  court,  admitted 
that  the  controversy  had  ceased.  We  have 
onlfbrmly  held  that  we  will  not  consider 
cases  where  nothing  but  moot  or  abstract 
questions  are  Involved.  State  ex  reL  Mort- 
gage Oo.  T.  Meacbam,  17  Wash.  ^0,  BO  Pac. 
62;  State  ex  rel.  Land  t.  Obristopher,  82 
Wash.  68;  72  Pac.  709;  Lamona  v.  Odessa 
State  Bank,  85  Wash.  118,  76  Pac.  B34;  Jones 
T.  Miller,  86  Wash.  499.  77  Pac.  811;  Smith 
T.  Palmer,  38  Wash.  276.  80  Pac.  460;  Ste- 
vens V.  Jones.  40  Wash.  484,  82  Pac.  754; 
Wilson  T.  Fraser,  67  Wash.  847.  m.Fac.  829. 

In  the  case  last  cited  we  said:  "Oourts 
will  not  concern  themselves  with  academic 
questions,  nor  hear  and  determine  abstract 
questions  of  law  in  order  to  determine  as 
between  the  parties  who  shall  pay  the  costs. 
This  rule  Is  so  well  settled  we  content  our- 
selvffl  with  lUmply  citing  the  authorities  sus- 
taining it"— dthig  authorities. 

Following  tbe  uniform  practice  in  these 
cases,  the  appeal  will  be  dismissed. 


(79  Waah.  262) 
STATE  V.  GEORGE.    (No.  11,640.) 

(Snireme  Court  of  Washington.   April  27, 

1914.)  • 

1.  Cbiminal  Law  (§  970')— Abbest  or  Juno- 

ItSNT— Geo  UNDB— DEFECTIVE  INFOBUATION. 
Under  Rem.  &  Bal.  Code,  f  2183,  provldlns 
that  a  judgment  may  be  arrested  on  motion  of 
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ihe  defendant  on  tbe  gronod  that  tbd  facts  stat- 
ed in  the  information  do  not  conatitate  a  crime, 
the  8u&icienc7  of  the  information  may  be  ques- 
tioned by  such  motioD,  although  no  obiection 
was  made  thereto  before  the  plea  was  eDtered. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  OenL  Dis.  H  2445-2462;   Dee.  Dig.  I 

2.  Sodomy  (|  5*)— "Aitkiot;"  —  Iwfobmation 

— sufficikhct. 

An  information  cliarging  that  the  defend- 
ant did  "attempt  to  carnally  know  one  , 

a  living  human  being  by  the  anus,"  is  not  suf- 
ficient, since  the  attempt,  either  by  assault  or 
by  solicitation,  Is  punishable,  and  tiiia  informa- 
tion does  not  therefore  inform  the  accused  of 
the  nature  of  the  diarge;  the  word  "attempt" 
meaning  an  intent  coupled  with  an  act,  an  in- 
choate eBFort  toward  action,  and  is  not  synony- 
mous with  assault  (citiiif  Words  and  Phrases, 
title  "Attempt"). 

[Ed.  Note.— For  other  casea  see  Sodomy,  Gent 
Diig.  S  6;  Dee.  Dig.  |  fi.* 

For  other  definitions,  see  Words  and  Pliras- 
toL  1.  p.  621;  vol  8,  p.  7686.] 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  Kitchell  Glliiam,  Judge. 

NlclE  George  was  conTlcted  of  attempting 
to  commit  the  crime  ct  sodomy,  and  be  ap- 
peala  Reversed  and  reminded,  with  instruc- 
tions to  sustain  the  motion  in  arrest  of  Judg- 
ment 

Thos.  F.  Murphlne  and  Harry  Sigmond, 
both  of  Seattle,  for  appellant  John  F.  Mur- 
phy and  Tbos.  J.  L.  Kennedy,  both  of  Seat- 
tle, for  the  States 

OHADWIGK.  J.  [1]  Defendant  Is  auirged 
with  having  attempted  to  commit  the  cxime 
of  sodomy.  The  charging  part  of  the  in- 
formation la  that  he  "unlawfully  and  felo- 
nionsly  did  attempt  to  carnally  know  one 
,  a  Uilng  human  being  by  tlie  anna." 
mien  the  case  was  called  for  trial  defend- 
jmt  demurred  and  objected  to  the  Introduc- 
tion of  any  evidence  mi  the  ground  that  the 
tnformitim  doea  not  state  Cacta  aaffldait 
to  couBtltnte  a  crime.  This  objection  was 
orermled  by  the  court  It  was  renewed  upon 
a  motion  In  arreet  iHf  Judgment  The  state 
contends  that  the  objection  came  too  late, 
citing  btate  T.  Blanchard,  11  Wash,  116,  89 
Paa  STT;  State  t.  Bodeckar,  11  Wash.  417, 
SO  Pac.  645;  State  t.  PhllUp^  66  Wash.  824, 
118  Pac.  43 ;  Stete  t.  McBrlde.  72  Wash.  880, 
180  Pac  466.  In  these  cases  It  is  held  that 
a  defendant  must  make  ttm^  objection 
when  relying  upon  the  insuffld^u^  of  the 
Indictment  or  Infonnation;  that  our  proce- 
dure In  criminal  cases  Is  statutory ;  that  the 
time  for  raising  such  objections  la  before 
plea;  that  courts  will  not  entertain  an  ob- 
jection to  the  Introduction  of  testimony,  or 
pass  upon  the  legal  sufficiency  of  the  plead- 
ings, after  a  plea  ot  sot  guilty  has  been  en- 
tered (X  while  it  is  pending.  As  we  read 
the  record,  we  are  not  called  upon  to  decide 
whether  appellant  waived  his  right  to  object 
because  of  his  failure  to  demur  to  the  in- 
formation, for  the  same  statute  which  Axes 


the  time  for  demurreir  gives  tb»  accused  tbe 
rii^t  to  raise  the  same  question  hy  motion  in 
arrest  of  Judgment  This  appellant  did.  The 
rl^t  to  more  In  arrest  of  Jud^mt  in  such 
cases  Is  admitted  in  the  Blanchard  Case. 
Section  2188,  Ron.  &  BaL  Code,  provides  that 
a  Judgmoit  may  be  arrested  on  motion  of 
tbe  defendant  fbr  the  following  causea^ 
*  *  2.  That  the  facte  as  steted  In  the 
Indictment  or  Information  do  not  constUnte 
a  crime  or  misdemeanor."  In  Stete  v.  Feam- 
ster,  12  Wash.  461, 41  Pac.  62,  this  court  beld, 
notwithstanding  the  fact  that  tbe  defendant 
had  gone  through  two  trials  of  his  case  with- 
out objectiag  to  the  soffictency  of  ttie  inCiw^ 
nation,  donnrrer  or  otiierwise,  that  the 
objection  was  stui  available  to  Itim  undv 
this  stetutei 

[2]  Whether  the  informatlm  states  a  cause 
of  action  is  a  more  difficult  question.  Appel- 
lant relies  upon  tiie  case  of  Stete  v.  Heath, 
67  Wash.  246,  106  Pac.  766,  while  the  stete 
rdles  upon  the  case  of  State  v.  B^er,  6B 
Wash.  680,  125  Pac;  1016L  Tbe  Heath  Case 
Involved  an  Inquiry  as  to  tiw  Bufficlenc7  ttf 
an  information  dialing  an  assault  The 
Baker  Ctuse,  the  sufficiency  of  an  information 
diargliqc  an  attonpt  to  comnat  a  robbery. 
Whetiier  the  word  "attempt^*  as  used  in  aa 
Information  implies  a  physical  act  recognised 
or  d^ned  as  a  crime,  or  wh^or  tiw  acta 
constituting  the  attempt  must  be  set  out  In 
every  case,  are  not  necessarily  pattnoit  to 
our  present  inquiry.  In  this  case,  no  facta 
constituting  the  attempt  are  set  out  This 
distinguishes  this  case  from  the  Baker  Case, 
where  the  court  held,  notwithstanding  some 
general  expresdons  In  the  opinion,  that  the 
information  dia^ged  the  defendant  with  at- 
tonpting  to  do  the  precise  things  which  are 
recited  in  the  statute  as  ctmstttuting  tiw 
crime  of  robbery,  and  implied  an  assault,  a 
Irtiystcal  act  Moreovo',  it  was  there  <diarged 
that  the  defendant  "did  unlawfully,  feloni- 
ously, wrongfully,  and  -Irith  force  and  vio- 
lence, attempt  to  teke  from  the  person,"  etc. 
This  was  held  to  be  a  snfflcleat  diarge  of  an 
overt  act  But  it  Is  our  understandliv  of  the 
law  that  the  word  "attempts  does  not  neces- 
sarily Imply  a  physical  act  An  attempt 
may  ctmslst  of  acta  of  persuadon  <a  soUdte- 
tloa  or  threats.  An  attempt  is  "an  act  done 
with  Intent  to  commit  a  crime."  Section 
2264,  Rem.  &  BaL  God&  Beference  to  tiie 
definitions  gatiiered  in  Words  and  nuases 
under  the  title  "Attempt,"  et  seq.,  will  show 
that  an  attempt  Implies  an  intent  or  purpose 
coupled  witti  an  act  It  is  said  to  be  an  in- 
choate effort  toward  action.  We  know  of 
no  cases  holding  that  the  act  or  efCort  em- 
ployed to  tfect  the  object  designed  must 
necessarily  possess  any  elonoit  of  an  assault 
To  apply  the  Baker  Case  we  would  have  to 
hold  that  the  words  'Attempt"  and  '^ssauir 
are  synonymous.  This  la  not  so.  If  it  wen, 
we  nd^t  Biv  that  the  charge  of  an  attonpt 
to  commit  a  crime  Uke  sodomy,  statutory 
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mp^  adultery,  or  gwiDdllDg  is  egtilvaleDt  to 
K  charge  of  aasaolt  or  physical  contact  An 
attempt  may  or  may  not  require  a  physical 
act  toudUng  the  person  or  properly  ot  an- 
other. An  attempt  to  commit  the  crime  of 
statutory  rape  or  sodomy,  or  to  obtain  prop- 
arty  of  another  by  any  of  the  deceitful  meth- 
ods prescribed  in  our  Criminal  Cod^  may  be 
committed  by  resort  to  physical  acts  or  by 
letter  (Reg  Ransford,  13  Cox  O,  G.  9)  or 
by  words.  TbiM  distinction  la  recognized  by 
llr.  Bishc^  In  discussing  the  crime  of 
sodomy,  he  says:  "A  soU^tatlon  to  etmunit 
this  oa&iaB  is  an  Indictable  attempt ;  '  and 
there  may  be  other  forms  of  the  attempt,  as, 
assault  with  intent"  Bishop,  Gilmlnal  Law, 
I  1196.  "To  make  owtures  to  one  to  com* 
mlt  sodwny  *  *  *  Is  an  indictable  misde- 
meanor, though  the  person  approached  de- 
dines  the  persuasion.''  Id.  {  767.  Ever  since 
the  statute  against  sodomy  was  passed  it 
has  been  held  In  Ei^and  that  a  solicitation 
to  sodomy  is  an  indictable  common-law  at- 
tempt Id.  I  768,  2.  Mr.  BlBhop  notes  tiiat 
tids  doctrine  lias  beea  questioned  in  some 
of  tlie  American  books.  We  agree  with  him 
that  the  criticisms  are  not  sound,  and  are 
BO  more  than  mistaken  Judicial  dictum. 

Under  the  Constitution  of  this  state,  and 
under  all  anthorlty,  an  accused  person  is 
mtitled  to  demand  the  nature  and  cause  of 
the  accusation  made  against  him.  It  being 
possible  to  commit  the  erlme  charged  In  more 
than  one  way,  the  tacts  constituting  the 
crime  most  be  set  out  with  sufBcient  particu- 
larity so  that  the  accused  may  know,  either 
from  the  terms  of  the  Indlctmrat  or  informa- 
tion, or  from  the  ImpllcatloDs  that  attend  its 
charging  words,  the  charge  he  Is  called  upon 
to  meet  If  it  were  not  so,  a  charge  . of  "an 
attonpt  to  murder"  "by  killing  him"  would  be 
good.  By  this  test,  the  information  does  not 
state  facts  sufficient  to  constitute  a  crime. 

The  case  la  reversed  and  remanded,  with 
instructions  to  sustain  the  motton  in  arrest 
of  Judgment 


CROW*  a  J., 
concur. 


and  OOSB  and  ELLIS,  JJ., 


(7B  Waah.  Stt) 
OABR  et  at  T.  BONTHIUS.  (No.  11,632.) 

(Supreme  Goort  of  WaBhingtmi.   Apdl  27» 

19140 

L  Bills  Ann  Nona  (|  623*)— Actions— Eti- 

nXMCK. 

Id  an  action  on  a  note  Indorsed  over  to  a 
third  peraoo,  but  later  returned  to  plaintiffs, 
evidence  held  to  sbuw  that  plaintiffs  were  the 
owners. 

[Bd.  Note.— For  other  cases,  see  Bills  and 
K^tes.  Cent  Dig.  U  1822-1S26;  Deo.  Dig.  | 

2.  Etidence  (f  18*)— Judicial  Notice. 

In  an  action  on  a  note,  the  coort  may  allow 
nsaoDable  fiees,  without  eridenca  as  to  what 
constitutes  a  reasonable  fee;   the  court  being 


as  competent  to  judge  of  that  matter  as  wit- 
nesses. 

[Ed.  Note.— For  other  cases,  see  Brldenoe, 
Cent.  Dig.  {  22;  Dec.  Dig.  f  18.*] 

S.  Sales  (}  441*)— Bbkach  or  Wabbantt— 

Evidence. 

In  an  action  on  a  note  given  for  the  price 
of  machinery,  evidence  held  insufficient  to  abow 
a  breach  of  warranty  by  the  seller. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  iS  1277-1283;  Dec.  Dig.  |  441.*] 

Deiwrtment  2.  Ai^»eal  from  Superior 
Court,  Lincoln  County;  F.  K.  P.  Baske^ 
Judge. 

Action  by  A.  H.  Carr  and  others  against 
D.  C.  Bonthlus.  From  a  Judgment  for  plaln- 
tifb,  defendant  appeals.  Affirmed. 

Martin  ft  Wilson,  of  Davenport,  for  appel- 
lant Freece  ft  Pettijohn,  of  Davenport,  tor 

respondenta 

UOUNT,  J.  This  action  was  brought  by 
the  plalutlffa  upon  a  promissory  note  and  to 
foreclose  a  chattel  mortgage  given  as  security 
therefor.  The  complaint  Is-  in  the  usual 
form.  The  answer  of  the  defendant  admit- 
ted the  execution  and  delivery  of  the  note 
and  mortgage,  and  that  the  same  had  not 
been  paid,  but  denied  that  there  was  any- 
thing due  thereon.  The  defendant  alleged 
affirmatively  that  the  note  and  mortgage 
were  obtained  by  fraud  and  misrepresenta- 
tion, and  were  without  consideration,  and 
that^  if  there  was  any  Indebtedness  thereon,^ 
the  same  was  due  to  the  International  Har< 
vester  Company  of  America,  and  not  to  the 
plalDtifTs.  The  reply  denied  the  affirmatiTe 
defenses  alleged.  Thereafter  the  cause  was 
tried  to  the  court  without  a  jury.  Findings 
were  made  in  favor  of  the  plaintiffs,  and  a 
Judgment  of  foreclosure  was  entered.  The 
defendant  has  appealed  from  that  Judgment 

It  api>eara  from  the  record  tliat  in  Uay,. 
1911,  the  appellant  purchased  a  gasoline  en- 
gine, pump,  and  pumping  plant,  to  be  used 
for  Irrigation  purposes,  and  in  consideration- 
therefor,  executed  two  notes,  twth  beliv  dat- 
ed May  6,  1911.  One  of  these  notes  was  for 
¥467,  and  was  due  October  1,  1811 ;  the  oth- 
er was  for  9570,  due  November  1*  1911.  Tber 
were  both  made  payaUe  to  the  Internatlonalt 
Harvester  Company  of  America.  Tlie  ma- 
chinery for  which  tba  notes  were  glvm  waa 
pnrdbased  by  the  respondents  frem  the  Inter- 
nattonal  Harvester  Company  of  America. 
Tlie  notes  were  taken  in  the  name  of  the  har- 
vester company,  and  delivered  to  it  by  the  re- 
qwndents  as  security  for  debts  whidi  they 
were  owing  to  the  harvester  company.  Aft- 
er these  notes  became  due  and  were  not  paid,, 
and  after  the  appellant  had  used  the  machin- 
ery during  the  season  ci  1911,  an  ext«i- 
sion  of  time  in  which  to  pay  the  notes  was 
granted  by  the  reqpond«its  to  the  ajwellant 
and  at  that  Ume,  viz..  October  26,  1911.  m 
new  note  was  executed  by  the  appelant,  pay- 
able to  the  respondents  upon  demand,  for 
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$1,253.85.  This  included  the  amount  of  tbe 
first  two  Dotes,  which  were  past  due,  and  also 
an  item  of  $170.75,  which  was  due  from  the 
appellant  to  the  rcspondenta  upon  an  open 
account  At  the  time  this  last  note  was  giv- 
en, the  two  notes  first  above  mentioned  were 
surrendered  to  the  appellant,  and  tbe  mort- 
gage In  question  was  given  to  secure  the 
payment  of  the  note  last  given.  Thereafter 
this  note  was  indorsed  by  the  respondents 
and  delivered  to  the  IntematioDal  Harvester 
Company  of  America.  The  respondents  there- 
after paid  the  debts  which  they  were  owing 
the  harvester  company,  and  the  note  was  re- 
delivered to  them,  and,  after  demand  was 
made  for  payment  thereof,  this  action  was 
brought  upon  the  note  and  to  foreclose  the 
mortgage. 

[1]  It  is  contended  by  the  appellant:  First, 
that  the  debt  represented  by  the  note  is  due 
to  the  International  Harvester  Company  of 
America,  and  cot  to  the  respondents;  and 
It  is  contended  that  the  evidence  showing  the 
transaction  tended  to  contradict  the  original 
notes  and  the  original  contract.  There  Is  no 
merit  In  this  position,  because  it  appears 
without  dispute  that  tbe  original  notes,  while 
taken  in  the  name  of  the  harvester  company, 
were  taken  np  and  paid  by  the  subsequent 
note  given  to  the  respondents.  While  this 
note  was  Indorsed  by  the  respondents,  it  was 
afterwards  returned  to  them  by  the  harvester 
company,  and  at  tbe  time  of  the  trial  tbe 
re^ndents  were  In  possession  of  the  note, 
and,  under  all  the  evidence,  they  w&re  the 
owners  of  the  nota  There  was  no  attempt, 
and,  in  fact,  there  was  no  evidence,  which 
tended  to  dispute  or  vary  tbe  terms  of  the 
original  contract  The  respondents,  under 
the  evidence,  were  clearly  the  owners  and 
holders  of  the  note.  In  Seattle  National 
Bank  v.  Emmons,  16  Wash.  685,  48  Pac  262, 
this  conrt  said:  "It  is  In  testUaony  that 
the  note  was  made  formally  payable  to  tbe 
Commercial  National  Bank  simply  as  a  mat- 
ter of  convenience  In  keeping  tbe  accounts 
between  the  two  banks,  and,  ao  far  as  tbe 
sufficiency  of  the  complaint  Is  concerned, 
If  there  bad  heen  no  allegation  In  relation  to 
the  assignment  of  the  note,  the  allegation 
that  tbe  plalntiec  was  tbe  owner  and  bolder 
of  it  would  have  been  sufficient,  under  the 
statute  which  requires  that  tbe  action  shall 
be  brought  In  tbe  name  of  tbe  real  party  In 
Interest  to  have  admitted  proof  of  tlie  assign- 
ment and  transfer  of  the  note  to  the  pUlntlff, 
or  of  any  fact  which  would  tend  to  establish 
the  ownership  of  tbe  platntUT  In  the  note." 
It  is  clearly  and  positively  shown  in  this 
case  that  tbe  respondents  were  the  real  par- 
ties in  interest  and  the  owners  of  the  note. 

It  la  next  ai^ed  tbat  the, court  erred  In 
refusing  to  make  certain  findings  proposed 
by  the  ai^nant  But  we  tbiidc  the  evidence 
la  dear  to  the  effect  tbat  tbe  note  su6d  upon 
was  ftfven  by  tbe  appellant  to  the  respondents 


for  a  valuable  consideration;  that  the  note 
was  past  due ;  and  that  the  respondents  were 
the  owners  and  holders  of  It  at  the  time.  The 
respondents,  therefore,  were  clearly  entitled 
to  foreclose  the  mortgage. 

[2]  Tbe  court  found  that  $260  was  a  rea- 
sonable attorney's  fee  to  be  allowed  for  tbe 
foretdofiure.  It  is  argued  by  the  appellant 
that  there  was  no  evidence  to  support  this 
concluEdon.  Bat  we  held  In  Warnock  v.  Ita- 
wis,  38  Wash.  144.  80  Paa  297,  that  no  evi- 
dence was  necessary  in  such  cases;  that 
the  court  was  as  competent  to  Judge  what 
was  a  reasonable  attorney's  fee  In  such  a 
case  as  the  ordinary  witness  which  might 
be  called.  There  was  no  error  In  this  finding. 

[3]  It  Is  also  argued  by  the  appellant  that 
the  pump  was  sold  upon  a  guaranty  to  do 
certain  work,  and  that  tbe  pump  and  ei^ne 
did  not  comply  with  the  guaranty.  A  reading 
of  the  evidence  in  the  case  shows  that  at 
times  the  engine  and  pumping  plant  did  not 
work  properly.  But  the  evidence  also  shows 
tbat  whatever  was  wrong  witii  tbe  engine 
or  pumping  plant  was  due  entirely  to  tbe 
method  of  Its  mauagement  and  not  to  any 
defect  In  tbe  engine  or  tbe  plant.  Further- 
more, atter  the  appellant  had  used  the  engine 
and  pumping  plant  for  one  season,  he  gave 
the  note  and  mortage  sued  upon  herein  with- 
out questioning  the  warranty.  And  we  are 
satisfied  from  the  evidence  that  there  was  no 
sufficient  showing  that  the  pumping  plant  did 
not  fulfill  the  warranty,  or  that  the  appellant 
was  not  perfectly  satisfied  therowlth. 

We  find  no  merit  In  the  appeal,  and  tbe 
judgment  Is  thereft)re  affirmed. 

CROW,  C.  J.,  and  PARKER,  FUIiLEB- 
TON,  and  UORRIS,  JJ.,  concur. 


f»  wuh.  au 

In  re  BECK'S  ESTATE.    (No.  11,804.) 

(Supreme  Court  of  Washington.    April  28, 
1914.) 

1.  Wills  (8  293*)— Contest  —  AnKissiBiLrrr 
OP  EvinsNCE— Capaoitt, 

Id  a  will  contest  on  the  ground  that  it  was 
□ot  the  will  of  testatrix  because  she  did  not 
understand  tbe  English  language,  or  what  was 
being'said  when  It  wag  read  to  her  in  EDfrliah 
by  the  attorney  who  drew  it  evidence  that  he 
was  requested  to  draw  it,  and  obtained  all  his 
information  as  to  It  from  the  contestees,  sons 
of  testatrix  and  the  principal  baneSciariai,  was 
material. 

[Ed.  Note.— For  other  casM,  see  Wills,  Cent. 
Dig.  fl  666-672,  676-678TDec  Dig.  T2»3.*I 

2.  WrtLa  (}  164*)— CoHTBST  —  AninssiBiLiTT 

OP  KviDENCB— UNOUE  INFLUENCE.  ' 

Such  evidence  'was  also  admlsuble  on  tbe 
Issue  of  undue  influence  on  tbe  part  o<  con- 
test ees. 

[Bd.  Note.— For  otiier  cases,  aee  Wills,  Cent 
Dig.  {|  403-414 ;  Dec  Digrl  164.*] 

8.  WlTN^BS  (J  199*>— PniVILJEGEn  COHMUNI- 
OATIO  N— AtTORNET. 

Such  evidence'  was  not  inadmissible  on  the 
ground  that  the  communications  by  tiie  attdm^ 
to  the  beneficiaries,  or  by  them  to  him,  were 
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privileged,  since  In  draftiog  the  wiU  he  was 
•ctiDg  for  the  testatrix. 

(Ed.  Note.— For  other  easei,  see  WitnesBes, 
Cint,  Dig.  li  749-761,  766,  767;  Dec.  Dig.  | 
199.*] 

4.  WnxB  (S  302*)— Contest— SuBTioiTOOT  of 

EVIDBNCK— PbIMA   FaCIB  CASE. 

A  showing  that  testatnx  did  not  ander- 
Btand  the  English  language  in  wh^  her  will 
was  written,  and  that  it  was  read  to  her  in 
Engliab,  and  not  explained  to  her  bo  that  she 
could  anderstand  its  terms,  was  sufficient  to 
make  a  prima  facie  case  that  it  was  not  her 
will. 

[Ed.  Note.— For  other  cases,  see  Wile,  Gent. 
Dig.  H  575,  581",  700-710 ;  Dec  Dig.  fi  302.*] 

Department  2.  Appeal  from  Superior 
Court,  Whitman  County;  B.  I*.  McCrosky, 
Judge. 

Contest  of  the  will  of  Annie  Beck,  de- 
ceased, after  its  admission  to  probate,  be- 
tween Samuel  Beck  and  others  against  John 
F.  Beck  and  another.  Judgment  for  con- 
testees,  and  contestants  appeal  Berersed 
and  remanded. 

Oiaa.  B.  Htn  and  NdU  ft  Burgander.  both 
of  Colfax,  for  appellants.  Hanna  &  Hanna, 
of  GolAx,  and  Fred  S.  Helwlft  of  Maiden, 
for  respondoits. 

MOUNT,  J.  This  action  Is  a  contest  of  ft 
wllL  The  will  was  executed  by  Annie  Beck, 
deceased,  and  was  admitted  to  probate  by 
the  superior  court  of  Whitman  county  on 
March  1,  1912.  Thereafter,  In  September, 
1912,  the  contestants  flled  a  petition,  con- 
testing the  will  of  the  deceased  upon  the 
following  grounds:  Undue  Influence  upon 
the  testatrix  by  John  F.  Beck  and  Joseph 
W.  Beck,  sons  of  the  deceased,  and  the  prin- 
cipal beneficiaries  under  the  will;  that  the 
will  was  not  executed  as  required  by  law; 
that  the  testatrix  at  the  time  of  executing 
the  will  did  not  have  suftictent  mental  capac- 
ity to  execute  the  same;  that  she  did  not 
know  and  did  not  understand  the  contents  of 
the  Instrument;  that  the  will  was  written 
lu  the  English  language,  which  the  testatrix 
could  not  speak  or  understand;  that  the 
will  was  not  translated  to  her;  that  she 
did  not  sign  the  will,  or  request  any  one  to 
sign  it  for  her;  and  that  it  was  not  her  wlU. 
Issues  were  made  np  upon  these  questions, 
and  the  case  was  tried  to  the  court  without 
a  Jury.  After  the  evidence  offered  on  behalf 
of  the  contestants  was  before  the  court,  the 
court  dismissed  the  action.  This  appeal  fol- 
lowed. 

It  was  clearly  shown  by  the  evidence  of 
the  contestants  that  the  te^trix,  at  the 
time  ahe  made  the  will,  was  73  years  of  age ; 
that  she  had  lived  In  the  vicinity  where  the 
will  was  made  for  a  long  period  of  years; 
that  she  did  not  understand  or  speak  tbe 
English  language,  her  native  tongue  being 
Bohemian;  and  that  she  could  not  carry  on 
ft  conversation  either  in  German  or  English. 

The  will  was  prepared  by  one  Helwig,  an 


attorney,  and  was  executed  by  the  testatrix 
In  the  presence  of  two  witnesses.  She  was 
not  able  to  write  her  name,  but  signed  the 
win  by  making  a  cross.  The  will  was  read 
to  her  in  English  by  one  of  the  attesting  wit- 
nesses, and,  when  asked  If  she  understood  it 
she  said,  "Yes."  She  was  asked  several 
questions,  and  to  each  she  simply  answered, 
"Yes."  She  may  or  may  not  nave  under- 
stood the  questions,  but  It  is  apparent  from 
the  evidence  which  is  brought  here  that  she 
did  not  understand  the  English  language, 
and  certainly  did  not  understand  the  will 
when  it  was  read  to  her.  If  the  will  was 
not  explained  to  her  In  her  native  tongue, 
she  clearly  did  not  know  the  contents  of  It 

[1,2]  The  principal  contention  of  the  con- 
testants upon  the  trial  was,  that  tbe  wlU 
was  not  the  will  of  the  testatrix,  because  she 
did  not  understand  the  English  language, 
and  did  not  understand  what  was  being  said 
when  the  will  was  being  read  to  her.  Dur* 
ing  the  trial,  one  Helwlg,  the  attorney  who 
drew  the  will,  was  upon  the  witness  stands 
and  was  asked  the  question:  "Q.  At  whose 
request  did  you  draft  it?"  This  question 
was  objected  to  upon  the  grounds  that  it 
was  Immaterial  and  Irrelevant,  and  not  re- 
sponsive to  any  Issue  in  the  action,  and  that 
It  was  privileged.  The  court  sustained  the 
objection  upon  the  ground  that  the  testi- 
mony was  inmiaterial.  The  contestants  then 
offered  to  prove  that  the  witness  "was  em- 
ployed by  and  was  requested  by  John  and 
Joe  Beck,  the  principal  beneficiaries  Of  tbe 
Instrument  admitted  In  this  court  as  the 
last  will  of  Annie  Beck,  deceased,  and  that 
they  gave  him  the  Information  from  which 
the  will  was  drawn  by  him,  and  that  all  the 
information  that  he  had  was  derived  from 
one  or  the  other  or  both  of  those  parties,  and 
from  no  other  source."  This  offer  was  ob- 
jected to,  and  the  objection  was  sustained. 
We  think  the  court  erred  in  rejecting  this 
evidence.  As  above  stated,  the  principal 
points  relied  upon  by  the  contestants  were 
that  the  deceased  at  the  time  the  will  was 
executed  by  her  did  not  understand  it,  and 
upon  the  ground  of  undue  Influence  exercised 
by  these  two  beneficiaries  upon  the  testatrix. 
The  fact  that  these  two  beneficiaries  pro- 
cured an  attorney  to  draw  the  will,  If  It  be 
a  fact,  was  material  upon  both  questions: 
First,  as  to  whether  the  testatrix  understood 
the  will;  and,  second,  upon  the  question  of 
undue  Influence. 

In  1  Underhlll,  Law  of  Wills,  S  187,  it  is 
said:  "The  fact  that  the  person  who  drew  a 
win  for  the  testator,  or  who  was  active  in 
procuring  and  soperintendlng  Its'  execution. 
Is  nam^  as  benefirtary  in  it  was  suffideht 
to  make  the  instrument  Invalid  at  the 
Boman  d^l  law.  But  the  common  law  does 
not  go  to  such  an  extreme  as  thl&  •  •  • 
Many  cases  seem  to  hold  that  the  drcura- 
stance  that  a  party  draws  a  will,  or  actively 
superintends  its  execution,  under  which  he 
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takes  a  legacy,  alone  and  without  positive 
I>roof  of  the  active  procurement  of  the  bene- 
fit, raises  a  presumption  of  undue  influeuce 
exerted  by  bim  which  must  be  rebutted  by 
clear  and  satisfactory  evidence.  •  •  • 
The  fact  tbat  the  party  superintending  the 
execution  of  the  will,  or  the  person  who 
propounds  It  ftir  probate,  takes  a  large  bene- 
fit under  it  la  a  circumstance  raising  a  sus- 
picion of  undue  Influence.  It  must  then  be 
shown  to  the  satlsltection  of  the  court  that 
the  testator  did  in  fact  know  and  approve  of 
the  contents  of  the  will.  Upon  this  point 
the  evidence  must  be  clear,  affirmative,  and 
conclusive.  *  *  •  But  the  safer  and 
more  correct  statoneut  of  the  rule  is  that 
such  a  condition  of  affairs  creates  no  pre- 
sumption, but  merely  raises  a  suspicion 
which  ought  to  appeal  to  the  vigilance  of 
the  court  Such  wills  are  certainly  not  look- 
ed upon  with  fovor.  The  court  will  cautious- 
ly and  carefully  examine  into  the  drcum- 
stances  which  were  att^dant  upon  their 
execution,  and  will  scan  with  a  scrutinizing 
eye  the  evidence  offered  to  procure  their 
probate.  No  presumption  of  undue  influence 
Invariably  arises  from  the  fftct  that  a  wlU 
is  drawn  by  a  benefldary  under  it,  which  is 
sufficient  to  cast  the  burden  of  showing  the 
absence  of  influence  upon  the  proponent  It 
is  a  fact  to  be  considered  with  other  facts. 
It  Is  undoubtedly  a  suspldous  fact,  but  its 
weight  depends,  not  solely  upon  its  char- 
acter, but  upon  the  focts  and  circumstances 
with  which  it  Is  connected.  In  some  cases  It 
would  have  no  weight  at  all.  Thus,  if  It 
appear  that  the  testator  had  testamentary 
capacity,  diat  he  dictated  his  will  and  knew 
its  contents  at  the  date  of  its  execution,  and 
that  it  was  executed  In  the  statutory  man- 
ner, the  mere  foct  that  the  wlU  was  written 
by  the  sole  beneficiary  would  not  be  enough, 
unless  coupled  with  other  extremely  sus- 
picious facts,  to  overthrow  it,  or,  taken  alone, 
to  cast  the  slightest  suspicion  upon  it" 

And  in  Rood  on  Wills,  S  190.  it  is  said: 
"Undue  influence  is  not  to  be  inferred  from 
the  scrivener  being  procured  by  the  principal 
legatee,  thoi^h  the  testator  lived  with  him 
and  was  old  and  sick.  If  the  testator  was 
well  and  strong,  there  arises  no  presumption 
of  undue  influence  or  fraud  from  the  fact 
that  the  person  who  drew  It  up  was  favored 
by  It  But  If  the  testator  was  weak  and  the 
scrivener  benefited,  slight  circumstances  In 
addition  may  suffice  to  cast  the  burden  upon 
him  to  show  that  there  was  no  fraud  prac- 
ticed and  no  undue  influence  exerdsed." 

In  this  case  it  was  shown  conclusively,  we 
think,  that  the  testatrix  did  not  understand 
the  Englteh  language  sufficiently  to  c&rfs  on 
an  ordinary  conversation,  and  it  is  clearly 
shown  that  she  did  not  understand  enough 
of  the  English  language  to  comprehend  the 
terms  of  the  will  which  was  read  to  her  in 
the  English  language.  It  seems  plain,  there- 
fore, that  if  it  can  be  shown  tbat  the  will 


was  procured  by  &e  principal  benefldatie^ 
who  stated  to  the  scrivener  the  terms  of  the 
will,  and  It  was  then  drawn  according  to 
their  dlctotirai  and  not  according  to  ttie  dic- 
tation or  desires  of  the  testatrix,  and  it  was 
not  fuUy  explftined  to  her,  or  that  she  did 
not  understand  it  as  it  was  read  to  her  in 
Ekigllsh,  this  would  be  sufficient  to  set  the 
will  aside.  We  are  satlsfled,  therefore,  tiiat 
the  court  should  have  aliowed  .the  fullest  In- 
vestigation  Into  the  facts  surrounding  the 
drafting  of  Uie  instrument,  and  if  tbey  were 
unexplained  and  not  shown  to  have  been 
Uioroughly  understood  by  the  testatrix,  the 
will  was  deaiiy  not  her  wllL 

[S]  We  think  there  is  no  merit  in  the  con- 
tention that  the  communication  was  privi- 
leged. If  the  will  was  drawn  by  an  attor- 
ney who  was  employed  by  the  principal  bene- 
ficiaries, the  communications  made  by  such 
attorneys  to  the  bwefldarles,  or  by  the  bene- 
ficiaries to  the  attorney,  cannot  we  think, 
be  reasonably  Interpreted  as  privileged,  be- 
cause in  drafting  the  will  he  was  acting  for 
the  testatrix. 

[4]  The  fitets  shown,  namely,  that  the  tes- 
tatrix did  not  understand  the  English  lan- 
guage, in  which  the  will  was  written,  and 
diat  the  will  was  read  to  her  in  English,  and 
not  explained  to  her  so  that  she  .  could  under^ 
stand  Its  terms,  were  sufficient  we  think,  to 
make  a  prima  fade  case  that  it  was  not  her 
will.  We  are  of  the  opinion,  therefore,  Qiat 
the  court  erred  in  refudng  to  receive  the 
evidence  off^ed,  and  also  in  concluding  that 
a  prima  fade  case  had  not  been  made. 

The  Judgment  Is  therefore  reversed  and 
the  cause  remanded  for  further  proceedings. 

OROW,  C.  J.,  and  PARKER,  FULLER- 
TON,  and  MORRIS,  JJ.,  concur. 


r»  Wash.  US) 

GOSKT  V.  SEATTLE  TAXICAB  &  TRANS- 
FER CO.    <No.  U,577.) 

{Supreme  Court  of  Washington.  April  29, 
1914.) 

Tbiai.  (i  295*)— Instbcctions. 

In  an  action  for  personal  Injuries  by  be- 
ing struck  by  a  taxicab,  ia  which  en  ordinance 
filing  the  speed  limit  within  certain  districts 
was  excluded,  because  there  was  no  evidence 
that  the  accident  occurred  wlthiu  such  districts, 
the  court  submitted  the  case  upon  the  theory 
that  negligence  was  to  be  determined  independ- 
ently of  the  ordinance,  but,  in  prefacing  the  in- 
struction, reference  was  made  to  the  orainance. 
The  court  had  previously  instructed  that  there 
was  no  evidence  that  the  taxicab  was  Iwing  driv- 
en in  violation  of  the  ordinance,  and  ttiat  it 
shoald  not  be  considered.  Held,  that  the  refer- 
ence to  the  ordinance  could  not  have  misled  the 
}ury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  T03-717;  Dec.  Dig.  {  295.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Boyd  J.  Tall  man. 
Judge. 

Action  by  Harry  Gosky  against  the  Seattle 
Taxicab  &  Transfer  Company.  From  a  Judg- 
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meat  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Brlgbtmaiit  Halverstadt  &  Tennant,  ot 
Seattle,  for  appellant  AfUo  A.  Root  and 
Reed  &  Hardman.  all  ot  Seattle  for  respond- 
ent. 

MAIN,  J.  In  this  action  the  plaintiff 
Bougbt  to  recoTor  damages  for  personal  tn- 
Juileg  alleged  to  be  dm  to  n^ligence  cluiTge- 
able  to  the  defendfwt 

On  August  31,  1912,  the  plahitUF  while 
crossing  Second  arenue,  in  the  city  of  Seat- 
tle, at  the  intersection  of  that  street  with 
UnifHi  street,  was  struck  by  a  taxlcab  operat- 
ed by  one  of  the  defendant's  drirers.  On 
January  7th  thereafter  the  present  action 
was  instituted.  Aftw  the  issnes  were  fonn- 
edi,  the  cause  came  on  for  trial  before  the 
court  and  a  Jury.  A  verdict  was  retnmed 
for  the  plaintiff  In  Uie  sum  of  $850.  Upon 
the  Terdlct  Judgment  was  entered.  The  de- 
fmdant  appeals. 

A  detailed  statement  of  the  facts  is  un- 
necessary. The  case  of  Chase  t.  Seattle 
Taxlcab  ft  Transfer  Co.,  139  Pac  419&,  and 
the  present  case  were  argued  on  the  same 
day.  Practically  the  same  brielb  were  filed 
in  each  case.  Upon  oral  argument,  if  not  In 
the  briefs,  it  was  practically  conceded  that 
the  holding  In  this  case  should  follow  that 
of  the  Chase  Case,  unless  the  o^ror  sought  to 
be  predicated  upon  an  Instmctlon  should 
cause  a  reversal  and  a  new  trlat  The  af- 
firmance of  the  Chase  Case  rranders  It  only 
necessary  h«e  to  consider  the  question  of 
the  instruction. 

During  the  trial  the  respondent  offered  In 
evidence  an  ordinance  fixing  the  speed  limit 
of  automobiles  within  certain  districts  In 
the  city  of  Seattle.  Owing  to  the  fact  that 
fbere  was  no  evidence  offered  showing  that 
the  present  accident  occurred  within  a  dis- 
trict where  the  speed  as  fixed  by  the  ordi- 
nance was  eight  miles  per  hour,  it  was  not 
admitted.  The  cause  was  snbmltted  to  the 
Jury  by  the  trial  court  upon  the  theory  that 
It  was  to  determine,  from  the  surrounding 
Acts  and  circumstances,  whether  the  driver 
ot  the  tftxlcab  had  exerdsed  due  care,  inde- 
pendent of  any  consideration  of  the  ordi- 
nance In  prefacing  tiie  instruction,  the  trial 
Judge  r^erred  to  the  ordinance  which  made 
it  illegal  for  a  taxlcab  to  be  driven  at  a 
speed  grmter  than  eight  miles  per  hour.  He 
had  previously  told  the  jury  that  there  was 
no  testimony  that  the  taxlcab  was  being 
driven  at  a  speed  in  violation  of  the  ordi- 
nance, and  that  It  should  not  take  such  ordi- 
nance Into  consideration  in  deliberating  upon 
the  case.  The  instructions,  when  read  in 
their  entirety,  make  It  plain  that  the  court 
was  submitting  to  the  Jury  the  guestton  of 
the  appellant's  negligence,  disregarding  any 
speed  limit  fixed  by  the  ordinance.  While 
the  reference  to  the  ordttnance  which  is  com- 


plained of  may  have  been  improvident,  it 
could  not,  in  the  light  of  the  other  instruc* 
tions,  have  misled  the  Jury. 
The  Judgmrait  will  be  affirmed. 

CROW.  O.  J.,  and  ELLIS,  GOSD.  and 
OHADWICK,  JJ.,  concur. 


(19  WaBh.  427) 

ATWOOD  et  al.  v.  WASHINGTON  WATER 
POWER  OO.    (No.  11,615.) 

(Supreme  Court  (tf  Washington.  April  29, 
1914.) 

1.  Tbial  (I  139*)— BvinxiroB— QuKOTios  fob 

Jury. 

Where  reasonable  men  may  differ  as  to  the 
saflSciency  of  tbe  evidence,  the  jury  must  deter- 
mine tbe  issues. 

[Ed.  Note.— For  other  caseiL  see  Trial,  Cent 
Dig.  19  332,  333,  338-341,  365;  Dec.  Dig.  | 
139.*] 

2.  Cabbiebs  a  320*)— Injubt  to  Stbeei  Cab 
Pabsbhokbb  — Nbguoxnce  — QmsnoN  tob 

JUBT. 

Whether  a  street  car  was  negligently  start- 
ed w}tb  a  sudden  jerk  so  as  to  cause  injury  to 
a  passenger  attempting  to  board  the  car  held, 
under  the  evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  58  1118,  1126.  1149,  1153,  1160, 
1167,  1179,  1190,  1217,  1233, 1244. 124^  1815- 
1325 ;  Dec.  Dig.  |  820.*J 

a  DAMAGSe    ((  208*)— PEBSONAL  IirjUBIEB— 

EVIOENCB. 

Where,  in  an  action  for  a  personal  Injury, 
a  physician  testified  that  the  uijury  produced 
the  miscarriage  of  plaintiff,  and  other  physicians 
testified  to  the  contrary,  and  plaintiff  testified 
that  her  health  was  good  before  the  Injury, 
and  that  immediately  antr  the  injury  she  began 
to  suffer  pain  and  continued  to  suffer  pain  un- 
til the  miscarriage  occurring  on  I^ursday  fol- 
lowing the  injury  on  Sunday,  the  question 
whether  the  miscarriage  was  caused  by  the  in- 
jury was  properly  submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  »  54,  64.  68, 132,  144, 145,  205,  220^ 
583,  534;  Dec  Dig.  |  208.^] 

4.  Damages  {%  163*)— Pehsonai.  Injubies— 
Evidence. 

One  suing  for  personal  injuries  need  only 
show  that  an  injury  complained  of  probably  re- 
sulted from  the  accident,  and  he  may  rely  on 
presumptions  and  inferences  and  the  probabil- 
ities must  be  weighed  by  the  jury  in  determin- 
ing the  extent  and  character  of  the  injuries. 

[Rd.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  SS  454-459 :  Dec.  Dig.  i  163.*1 

5.  Damages  (8  20*)— Injubies  to  Passengebs 
— Negligence— Liability. 

A  carrier  negligently  causing  or  contribut- 
ing to  a  passenger's  Injury  is  liable  for  any  in- 
jury flowing  from  its  negligence. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  H  55-57;  Dee.  Dig.  |  20.*] 

6.  Tbial  (S  260*)— Ikstbuctions— Refusal 
TO  Give  iNSTaucnoKa  Covebeh  bt  the 
Charge  Given. 

It  is  not  error  to  refuse  requested  instruc- 
tions, where  the  law  of  the  case  was  covered  by 
the  court's  instructions. 

[Ed.  Note.— For  other  cases,  see  Trial  Cent 
Dig.  H  661-669 ;  Dec.  Dig.  |  m*] 

Grow,  C.  J.,  and  Chadwlcb,  J.,  dissenting. 

Department  1.  Appeal  from  Superior 
Cour^  Spokane  County ;  Bruce  Blake,  Judge. 
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Action  bj  Dora  EX  Atwood  and  husband 
against  the  Washington  Water  Power  Com- 
pany. From  a  Jadgment  for  plalntlffst  de- 
fendant appeals.  Affirmed. 

See,  also.  71  Wash.  518, 128  Pac.  1065. 

Post,  Avery  it  Higgins,  of  Spokane,  for  ap- 
pellant.  Munter  &  Flood,  of  Spokane,  for  re- 
spondents. 

GOSB,  J.  This  action  was  brou^t  to  r»- 
cover  damages  for  personal  Injuries  sustain- 
ed by  the  plaintiff  wife  In  one  of  the  defend- 
ant's street  car^  In  consequence  of  its  al- 
leged n^llgrace.  From  a  verdict  and  Judg- 
ment In  favor  of  the  plalnttCTs,  the  defendant 
prosecutes  an  ai^M&l.  This  Is  the  second  ap- 
peoL  See  Atwood  t.  Washington  Water 
Power  Co.,  11  Wash.  618, 128  Pac.  1066. 

The  testimony  tends  to  prove  the  follow- 
ing focts:  On  Sunday  afternoon,  June  18, 
1011,  between  6  and  6  o'clock,  the  respondent 
wlf^  hereafter  called  the  respondent,  with 
two  of  her  small  children  and  her  step- 
daughter, became  passengers  on  one  of  the 
appellant's  street  cars.  Before  entering  the 
car,  the  respondent  lifted  or  assisted  her  lit- 
tle daughter,  five  years  of  age,  weighing  30 
or  35  pounds,  onto  the  first  step  of  the  car. 
She  then  entered  the  car,  followed  by  her 
son,  then  about  eight  years  of  age,  and  a 
grown  stepdaughter.  When  the  respondent 
reached  the  platform  of  the  car,  she  took 
her  daughter  by  the  hand,  walked  Into  the 
car,  and  had  gotten  almost  to  the  first  cross 
seat  when  the  car  started,  with  "such  an  un- 
usual Jerk"  that  she  was  thrown  back,  her 
shoulder  and  the  right  side  of  her  head 
striking  the  door.  She  testified  that  she  had 
often  ridden  *on  street  cars,  and  that  she  had 
"never  [before]  experienced  snch  a  violent 
shock,  so  quick  and  so  sudden."  The  re- 
spondent's son,  who  was  about  nine  years  of 
age  at  the  time  of  the  trial,  testified  that  the 
car  started  with  a  Jerk  as  he  was  entering 
the  door,  and  that  be  fell  into  the  arms  of 
the  conductor.  The  stepdaughter  testified 
tliat  the  car  started  with  quite  a  Jerk ;  that 
she  bad  ridden  on  street  cars  many  times; 
that  she  "never  experienced  that  kind  of  a 
Jerk  before";  and  that  she  was  In  the  vesti- 
bule, had  hold  of  a  rod,  and  was  thrown  to- 
ward the  north  when  the  car  started.  The 
appellant's  testimony  tended  to  show  that  no 
such  accident  happened. 

[1,  2]  The  appellant  contends  that  the  facts 
stated  do  not  establish  its  negligence.  The 
real  question  is.  Does  the  evidence  sustain 
an  inference  of  negligence,  or,  put  in  another 
way,  did  It  Justify  the  Jury  In  finding  that  It 
was  negligent?  We  think  the  Jury  was  war- 
ranted in  inferring  negligence.  Behling  v. 
SeatUe  Electric  Co.,  60  Wash.  160,  96  Pac. 
954.  The  rule  adopted  by  this  court,  and  in- 
deed by  most  courts.  Is  that,  where  the  minds 
of  reasonable  men  may  differ  as  to  the  legal 
sufficiency  of  the  evidence,  the  Jury  and  not 
the  court  must  determine  the  Issue.  There- 


son  V.  St.  Paul  &  Tacoma  Lumber  Co.,  73 
Wash.  99,  131  Pac.  646,  132  Pac.  860. 

In  Work  v.  Boston  Elevated  Ry.,  207  Mass. 
447,  93  N.  B.  693.  dted  by  appellant,  the 
court,  after  observing  that  Jwfcs  while  run- 
ning, and  Jerks  In  starting  and  stopiring 
to  talce  on  and  let  off  passengers,  and  InnAes 
In  going  around  curves,  are  among  ttae  usual 
Inddraita  of  tra^  In  dectrlc  cars  which 
passengers  must  antldpate,  and  that  If  a 
passenger  Is  Injured  by  such  a  Jerk,  Jolt,  or 
lurch,  there  is  no  liablUty,  said:  "On  the 
other, band,  ftn  dectric  car  can  be  started 
and  stopped,  for  example,  with  a  Jerk  so 
much  more  abrupt  and  so  much  greater  than 
is  usual  that  the  motorman  can  be  found  to 
be  guilty  of  negligence  and  tbe  i-ompany  lla- 
Ue.  The  difference  between  Qie  two  cases  is 
one  of  degree.  The  difference  being  one  of 
degree  and  one  of  degree  only.  It  is  of  neces- 
sity a  difficult  matter  in  practice  to  draw  the 
line  betwem  these  two  sets  of  cases  In  whldi 
oppo^te  results  are  readbed.  No  general  rule 
can  be  laid  down.  Each  case  must  be  dealt 
with  as  it  arises.  *  •  •  The  plaintiff  to 
make  out  a  case  must  go  further  than  merdy 
to  characterise  the  Jerk,  Jolt,  or  lurch,  and 
must  show  (1)  by  direct  evidence  of  what  the 
motorman  did  that  be  was  negligent  in  the 
way  that  he  stopped  or  started  tbe  car  (as  io 
Cutts  T.  Boston  Elevated  Railway,  202  Mass. 
450  189  N.  B.  21]),  or  (2)  by  evidence  of  what 
took  place  as  a  physical  fact  •  •  • "  It 
will  be  observed  that  this  differentiation  is 
covered  by  the  testimony  in  the  case  at  bar. 
The  testimony  Is  that  the  Jerk  was  not  only 
unusual,  but  the  most  unusual  that  witnesses, 
who  were  accustomed  to  riding  on  street  cars, 
had  ever  experienced.  In  addition  to  this, 
the  evidence  discloses  what  took  place  as  a 
physical  fact;  that  Is,  it  shows  the  physical 
result  of  the  alleged  negligence.  The  appel- 
lant also  dtes  Wile  v.  Northern  Pacific  Ry. 
Co..  72  Wash.  82,  129  Pac.  889.  There  the 
injury  occurred  on  a  train  composed  of  38 
freight  cars  and  a  passenger  car.  The  negli- 
gence claimed  was  a  bump  from  the  front  of 
the  standing  train.  In  holding  that  no  negli- 
gence was  shown,  we  said  that  the  respond- 
ent did  not  attempt  to  show  that  the  Jolt  or 
Jar  was  greater  than  is  ordinarily  incident 
to  the  operation  of  freight  trains  with  passen- 
ger accommodations  attached.  In  Bollinger 
V.  Interurban  Street  Ry.  Co.,  60  Misc.  Rep. 
08  N.  Y.  Supp.  641,  cited  by  the  appellant,  the 
court  said:  **The  only  evidence  as  to  the 
character  of  the  start  and  stopping  was  that 
of  the  plaintiff's  wife,  who  repeatedly  used 
the  words,  "violent  Jerk,*  and  that  of  her 
Bister,  who  said  that  the  car  started  with 
a  'sudden  Jerk.'  This  evidence  conveys  no 
definite  impression  to  the  mind  as  to  the 
character  of  the  movement  of  the  car,  does 
not  show  that  that  movement  differed  in 
any  way  from  that  usually  attending  the 
starting  and  stopping  of  an  electric  car,  and 
Is  insufficient  as  evidence  of  defendant's 
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n^llgence."  It  Is,  of  course,  tme  that  negli- 
gence cannot  be  Inferred  from  the  use  of 
mere  exclamatory,  words  without  some  accom- 
panying statement  showing  an  unusual  or  ex- 
traordinary condition,  or  some  xmusual  phys- 
ical result. 

[3J  The  respondent  suffered  a  miscarriage 
on  Thursday  following  her  injury  on  Sunday. 
The  appellant  argues  that  the  evidence  does 
not  warrant  the  inference  that  the  Injury 
sustained  on  the  car  caused  or  contributed 
to  the  miscarriage.  The  argument  Is  that  the 
miscarriage  may  bare  been  caused  by  lifting 
the  child  onto  the  car  step,  or  by  weakness 
following  two  previous  miscarriages,  the  sec- 
ond of  which  was  followed  by  a  treatment 
known  as  curettement  of  the  womb,  and  that 
there  is  no  deflnlte  evidence  pointing  to  the 
fact,  or  the  Inference,  that  the  sudden  and 
unusual  starting  of  the  car  was  tbe  proxi- 
mate cause  of  the  miscarriage. 

Upon  this  subject  the  respondent's  testi- 
mony discloses  the  following  facts:  The  re- 
spondent was  about  36  years  of  age  at  the 
time  of  the  acddent,,  and  had  four  living 
children.  She  had  had  a  miscarriage  about 
14  years  before  the  accident,  and  a  second 
miscarriage  3  or  4  years  before  that  time. 
No  apparent  cause  was  shown  for  the  sec- 
ond miscarriage.  The  respondent  said  that 
immediately  after  being  thrown  against  the 
door  she  felt  "quite  dizzy,"  "quite  dazed  and 
quite  excited";  that  her  head  began  aching 
before  she  all^ted  from  the  car;  that  after 
leaving  the  car  she  bad  slight  pains  through 
the  abdomen;  that  in  a  short  time  she  be- 
gan to  feel  "sick  and  faint";  that  after  she 
left  the  car  she  went  to  consult  Dr.  Rohrer 
about  her  Uttle  boy;  that  she  returned  to 
the  car  and  reached  the  end  of  the  car  line 
at  Ft.  Wright  about  8  o'dock ;  that  she  then 
got  Into  a  buggy  with  her  husband  and  rode 
home,  a  distance  of  about  miles,  arriving 
about  8:30  o'clock,  after  which  she  ate  lunch. 
She  further  said  that,  on  the  next  morning, 
she  got  up  as  usual,  but  that  she  had  head- 
aches, and  that  her  stomach  was  "greatly 
upset" ;  that  she  had  pains  through  the  ab- 
domen; that  on  Tuesday,  the  next  day,  she 
felt  much  worse,  and  had  a  great  deal  of 
headache,  and  that  evening  she  began  to 
have  "slight  hemorrhages,"  and  was  taken 
with  "an  awful  vomiting  speU" ;  that  about 
8  o'clock  Wednesday  morning  she  began  to 
have  sinking  spells ;  that  on  Wednesday  the 
doctor  came,  and  on  Thursday  the  miscar- 
riage took  place,  and  that  she  was  about 
three  months  pregnant  Dr.  Rohrer,  her  phy- 
sician. testlQed  that  when  she  came  to  his 
office  Sunday  afternoon  she  was  pale  and 
nervous.  In  answer  to  a  hypothetical  ques- 
tion which  fairly  epitomized  tbe  evidence,  he 
expressed  the  opinion  that  the  Injury  she 
sustained  on  the  car  produced  the  miscar- 
riage. He  also  said  that  weakness  incident 
to  the  two  former  miscarriages  or  the  Ilfrtng 
of  the  child  might  have  caused  it  Dr.  Kalb 
tesHfied  that.  In  determining  the  cause  of 


T  the  miscarriage,  he  would  consider  all  things 
In  any  way  connected  with  the  subject — the 
accident  on  the  car,  the  debilitated  condition 
of  tbe  woman — and  that  the  debilitated  con- 
dition would  be  the  producing  cause,  while 
tbe  accident  on  the  car  may  have  been  tbe 
exciting  cause ;  that  the  usual  and  most  gm- 
eral  exciting  causes  of  miscarriage  are  hard 
work,  washing,  etc.,  and  that  grief  or  fright 
might  cause  It  The  respondent  further  tes- 
tified that  she  bad  four  children,  aged  15  to 
7  years;  that  she  Uved  in  the  country;  that 
before  the  Injury  she  did  the  ordinary  work 
of  a  housewife,  and  assisted  her  husband  in 
preparing  vegetables  for  the  market;  that 
she  often  helped  milk  the  cows;  that  she 
could  work  all  the  time ;  that  she  was  "well," 
and  that  her  health  was  "good"  before  the 
Injury ;  and  that  she  had  many  times  before 
lifted  her  little  daughter  Into  the  car.  Dr. 
Frances  Rose  testlfied^  on  behalf  of  the  ap- 
pellant that  she  treated  the  respondent  be- 
ginning In  the  spring  of  1907,  and  continuing 
until  the  spring  of  1908 ;  that  at  that  time 
she  had  heart  and  kidney  trouble,  which 
was  In  her  ophiion  Incurable.  She  and  other 
physicians  expressed  the  opinion  that  the 
miscarriage  was  hot  caused  by  the  Injury 
sustained  upon  the  car.  Upon  ttie  facta  stat- 
ed the  court  was  warranted  In  sabmitttog  the 
case  to  the  Jury. 

14,  S]  The  question  is  not  what  might  have 
caused  tbe  accident.  The  law  deals  with 
probabilities,  not  possibilities.  In  Graaf  v. 
Vulcan  Iron  Works,  69  Wash.  325,  109  Pac. 
1016,  quoting  from  Grlffln  v.  Boston  &  Al- 
bany H.  Co.,  148  Mass.  143,  19  N.  E.  166,  1 
L.  R.  A  698,  12  Am.  St  Rep.  526,  we  said: 
"All  that  the  plaintiff  upon  this  branch  of 
his  case  was  required  to  do  was  to  make  it 
appear  to  be  more  probable  that  the  Injury 
came  in  whole  or  in  part  from  the  defend- 
ant's negligence  than  from  any  other  cause." 
In  cases  of  this  character  a  party  seelting  le- 
gal redress  must  usually  rely  upon  presump- 
tions and  inferences.  It  Is  obvious  that  it 
could  not  be  mathematically  demonstrated 
that  a  given  Injury  actually  caused  a  miscar- 
riage In  a  woman  who  was  in  perfectly  sound 
health.  The  probabilities  of  tbe  case  must 
be  submitted  to,  and  weighed  by,  the  trier 
of  fact  whether  that  trier  be  a  court  or  a 
jury.  The  testimony  shows  a  sequence  of 
events,  physical  symptoms  beginning  at  once, 
growing  rapidly  in  Intensity,  and  culminating 
in  a  short  time  In  a  miscarriage.  It  war- 
rants the  inference  that  tbe  injury  either 
caused  or  contributed  to  the  miscarriage.  In 
either  event  the  appellant  Is  liable  for  any 
Injury  flowing  from  its  negligence.  Potter 
T.  ^tna  Life  Ins.  Co.,  71  Wash.  374,  128 
Pac.  647;  Jensen  v.  Shaw  Show  Case  Co., 
136  Pac.  698;  Davles  v.  Rose-Marshall  Coal 
Co.,  74  Wash,  665.  134  Pac.  180. 

Tbe  appellant  cites  and  relies  upon  the 
following  cases  from  this  court:  Hansen  v. 
Seattle,  31  Wash.  604,  72  Pac.  457;  Stone 
T.  Crewdson,  44  Wash.  601,  87  Fac  M6; 
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Knapp  T.  P.  Ry.  Co.,  60  Wash.  6^,  106 
Pac.  190;  Gardner  v.  Porter,  45  Wash.  158, 
88  Pac.  121;  Armstrong  t.  CosmopollB.  32 
WastL  110,  72  Pac.  1038;  Beldbead  t.  Skag- 
it County,  88  Waab.  174,  73  Pac.  1118 ;  Strat> 
ton  T.  NkOiols  Lumber  Ca,  39  Wasb.  328, 
81  Pac.  831,  109  Am.  St  Bep.  881 ;  Peterson 
T.  Union  I.  Works,  48  Waab.  605,  93  Pac. 
1077:  Olmstead  t.  Hastings  Sblngle  Co.,  48 
Wasb.  6B7,  94  Pac.  474;  Wbitdionae  r.  Bry- 
ant Lnmber  Co.,  60  Wash.  663,  07  Pac.  751 ; 
Weckter  t.  6.  N.  By.  Co.,  64  Wasb.  203, 102 
Pac.  1053 ;  Lewinn  t.  Murpby,  68  Wasb.  356, 
115  Pac  740,  Ann.  Cas.  1012D.  433.  In  none 
of  tbese  cases  was  tbe  cause  ot  the  Injury  or 
death  wblcb  was  tbe  subject  of  the  litlgatioD 
shown.  A  number  of  reasons  for  the  injury 
or  death  were  suggested,  some  of  which 
would,  and  others  would  not,  bare  imposed  a 
liability.  The  cause  of  tbe  injury  or  death 
In  eadi  case  was  as  reasonably  traceable  to 
the  one  cause  as  to  the  oU^.  In  other 
words,  they  are  guess  cases. 

[I]  Tbe  appellant  assigns  error  In  tbe  re- 
fusal of  the  court  to  give  one  of  Its  request- 
ed instructions.  This  claim  ot  enor,  how- 
erer,  is  not  argued  In  tbe  brlete.  We  deem 
It  sufficient  to  say  that  tlie  law  of  tiw  case 
Is  covered  by  Qie  court's  tnstrUcUons.  The 
Instructions  are  commendably  brief,  lucid, 
and  to  the  i>oint,  and  th^  warned  the  Jury 
that  Diligence  is  never  presumed,  but  must 
be  established  by  a  preponderance  of  the  evl- 
dence.  and,  further,  that  tbe  burden  was  up- 
on the  respondent  to  proire  by  a  preponder- 
ance of  the  testimony  that  tbe  Injury  receir- 
ed  in  tbe  car  was  tlie  proximate  cause  of 
the  miscarriage. 

Tbe  Judgment  Is  affirmed. 

ELLIS  and  MAIN,  33^  concur. 

GROW.  C.  J.  I  dissent,  for  tbe  reason 
that  the  finding  that  respondent's  injury  was 
cansed  by  the  alleged  negligence  of  the  ap- 
pellant must  be  predicated  in  conjecture  and 
speculation  only. 

CHADWICK,  J.,  concurs. 

(TJ  VTub.  440)  ' 

CULP  T.  KIBKMAN.    (No.  11,690.) 

(Supreme  Conrt  of  Washington.   May  1,  1914.) 

1.  Contracts  (S  312*)— Bbbaoh— Acts  Con- 
stituting. 

Where  a  contractor  employed  to  prepare 
land  and  seed  to  alfalfa  at  a  specified  sum  per 
acre  and  a  half  of  the  crops  during  the  con- 
tract, which  was  to  continue  for  about  five 
years,  prepared  a  tract  as  required  by,  the  con- 
tract, but  the  owner  refused  to  permit  bim  to 
proceed  with  the  preparation  of  more  land  on 
seeding  the  tract  prepared,  the  contract  was 
breached,  because  thereby  tbe  contractor  was 
deprived  of  bis  right  to  compeneatioa  for  pre- 
paring the  land  and  to  a  part  of  the  crop  pro- 
duced thereon,  and  tbe  contractor  could  recov- 
er the  damfiges  sustained;  but  a  letter  written 
by  the  owner  to  the  contractor  directiDg  him 


to  discontinue  preparing  land  for  the  present 
because  of  scarcity  of  money  was  not  alone  a 
breach. 

(Ed.  Note.— For  other  cases,  aee  Contracts, 
Cent.  Dig.  S  1279% ;  Dec.  Dig.  1  312.*] 
2.  Appeal  and  Ebbob  <|  1002*)— Vbbdict— 

Conclusiveness. 

A  verdict  on  confiicting  evidence  on  an  is- 
sue of  fact  will  not  be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  3035-3937;  Dec.  Dig.  S 
1002.-*] 

Department  2.  Ai^>eal  from  Superior 
Court,  Walla  WaUa  County;    Edward  C 

Mills,  Judge. 

Action  by  Charles  C.  Gulp  against  William 
H.  Kirkmau.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 

Beyuolds  &  Bond,  of  Walla  Walla,  for  ap- 
pellant Dunpby,  Evans  A  Garrecht,  of  Wal- 
la WaUa,  for  respondent 

PABKER,  J.  This  Is  an  action  to  recover 
damages  which  the  plaintifT  claims  from  tbe 
defendant  as  the  result  of  his  breach  of  a 
contract.  Trial  before  tbe  court  and  a  jury 
resulted  In  verdict  and  Judgment  in  favor  of 
the  plaintiff,  from  which  the  defendant  ban 
appealed. 

The  contract  here  Involved,  so  far  as  wfr 
need  notice  Its  terms,  reads  as  follows: 

"This  agreement  made  and  entered  Into 
this  3l8t  day  of  May,  A.  D.  1011,  by  and  be- 
tween William  H.  Klrkman,  the  first  partr. 
and  Charles  C.  Culp,  tbe  second  party,  wlt- 
nessetb:  That  the  second  party  hereto  agrees 
to  level  according  to  contour,  and  seed  to 
alfalfa,  to  the  satisfaction  of  the  first  party, 
not  less  than  forty  (40)  acres  of  ground  Id 
the  east  half  {%)  of  section  twelve  (12)  in 
township  eight  (8)  north,  of  range  thirty  (30), 
east  of  the  Willamette  meridian,  during  the 
summer  and  fall  of  1911,  and  the  spring  of 
1912;  that  subsequent  thereto,  as  rapidly 
as  possible,  he  will  continue  to  grade  and 
seed  to  alfalfa,  the  balance  of  said  described 
land ;  It  being  agreed  that,  where  tbe  land 
Is  too  level  or  flat  for  proper  flow  of  water, 
such  land  may  be  leveled  and  diked  so  that 
It  can  be  properly  flooded ;  that  before  July 
1st,  1912,  he  will  dig  all  ditches  necessarj- 
to  demonstrate  that  water  can  be  dLstrlbuted 
over  all  of  said  tract  of  land,  and  will  pro- 
duce growing  crop  of  alfalfa  upon  at  least 
forty  (40)  acres  of  said  premises,  and  place 
said  premises  in  a  condition  that  the  first 
party  hereto  can  make  his  final  desert  claim 
proof  upon  said  premises  before  the  office™ 
of  tbe  land  oflJce  at  Walla  Walla,  Washing- 
ton, for  the  purpose  of  securing  a  patent  for 
the  said  land  from  the  government  of  tbe 
United  States;  •  •  •  that  he  will,  during 
tbe  existence  of  this  agreement,  In  addition 
to  the  placing  of  the  land  In  cultivation, 
care  for  all  the  crops  of  hay  which  are  rais- 
ed upon  said  premises,  and  deliver  one-half 
of  all  such  hay  to  the  first  party  at  tbe  rail- 
road station  designated  by  said  first  party. 
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or.  la  the  event  that  the  bay  diall  be  sold 
npoa.  the  premises,  shall  deliver  one-half 
thereof  to  the  first  party  thereupon;  that 
lie  will  do  all  work  and  labor  In  connection 
with  Oie  care  and  protection  of  all  crops  and 
in  -  the  fanning  ol  said  premises.  *  •  • 
The  first  party  hereto  agrees  to  pay  the  sec- 
ond party  tor  the  leveling  and  seeding  of 
said  land  and  for  placing  the  same  in  cnlti- 
Tatlon,  the  sum  of  twenty-five  ($2S)  dollars 
per  ea{^  acre  of  land  upon  which  a  stand 
of  al&ilfo  shall  be  secured,  f20  per  acre  of 
which  payment  shall  be  made  to  the  second 
party  whenever  each  twen^  ^)  acres  of 
land  has  been  leveled,  and  the  balance  when 
a  stand  of  alfalfa  shall  be  secured  thereon 
Attfflcient  (or  the  purpose  of  clipping.  *  *  * 
It  is  further  agreed  that  the  second  party 
shall  have  one-half  of  all  crops  produced  up- 
on said  premlsea  during  tbe  term  of  the  ex- 
istence of  this  contract.  It  is  further  agreed 
that  the  first  par^  shall  have  the  privilege 
of  designating  what  lands  shall  be  graded, 
and  the  orders  In  which  the  different  por- 
tiona  of  said  land  shall  be  graded,  leveled, 
and  put  In  cultivation.  *  *  *  It  la  under^ 
stood  and  agreed  that  the  first  party  hereto 
owns  a  water  right  from  the  Burbank  Power 
A  Water  Company  for  the  irrigation  of  said 
tract  of  land,  and  that  he  will  furnish  for 
the  Irrigation  of  the  said  premises  su<^  wa- 
ter as  he  is  able  to  obtain  under  the  terms 
of  said  contract;  it  being  understood  and 
agreed,  as  hereinbefore  stated,  that  all  ditch- 
•es  and  flumes  for  Ihe  dlstrlbntion  of  said 
water  over  said  premises  shall  be  constmct- 
ed  by  the  seccmd  party,  and  that  all  material 
necessary  for  flwnlng  shall  be  furnished  by 
the  first  party  at  the  nearest  railroad  sta- 
tion. *  *  *  It  Is  further  agreed  that  this 
contract  shall  exist  and  continue  until  the 
flist  day  of  December,  A.  D.  1916,  miless  pre- 
viously canceled  by  the  agreement  of  the 
parties  or  by  operation  of  the  law." 

Respondent  proceeded  with  the  prepara- 
tion  of  the  land  during  the  fall  of  IdU,  until 
he  had  126  acres  thereof  leveled  and  ready 
for  seeding,  .when  he  was  notified  by  appel- 
lant in  writing  as  folloWB: 

**Walla  Walla,  Wash.  Nov.  4.  Idll.  Mr.  0. 
C.  Gulp,  Burbank,  Wash.— Dear  Sir:  Be- 
cause of  scarcity  of  money  I  must  direct  that 
you  discontinue  grading  and  leveling  on  my 
Burbank  land  during  the  present  fall  at 
least.  However,  I  am  pleased  that  the  work 
has  progressed  sufficiently  for  a  good  show- 
ing and  hope  that  the  weather  conditions 
may  be  fiivorable  for  seeding  and  cultivating 
that  which  has  been  prepared.  Respectfully^ 
W.  H.  Klrkman." 

Some  further  work  was  done  by  the  re- 
spoDdent  npon  the  land  in  the  late  fall  of 
1911,  by  way  of  seeding  It  to  rye,  but  noth- 
ing was  done  towards  preparing  any  more 
of  the  land.  On  December  1,  1911,  respond- 
ent son^t  from  appellant  further  definite  in- 
formation as  to  when  he  would  be  willing 
to  proceed  with  the  preparation  of  the  re- 


malnlng  land;  respondent  Informing  appel- 
pellant  that  he  **de8lred  to  know  Just  what 
to  count  on."  This  request  brought  forth  no 
definite  respfmse.  About  March  25, 1912,  the 
time  tar  aeedlBg  40  acres  or  more  of  the 
land  to  alfalfa  having  arrived,  as  the  con- 
tract contemplated,  respondent  again  request- 
ed the  right  to  proceed  with  the  preparation 
of  the  remaining  land,  offering  to  immediate- 
ly seed  to  alftl&  40  acres  of  that  whicb  had 
been  already  prepared.  Appellant  denied 
him  the  ri^t  to  proceed  with  the  prepara- 
tlon  of  more  land,  though  appellant  was  win- 
ing, and,  we  assume,  desired  respontott  to 
seed  to  alfalfa  40  acres  of  that  which  had 
already  been  prepared.  Thereupon  respond- 
ent declined  to  proceed  further  under  the 
contract,  traated  It  as  having  been  breatdied 
1^  the  appellant,  and,  a  flew  weeks  later, 
commenced  this  action  to  recover  damages 
resulting  from  such  breach.  Durli^  the  fall 
of  1911,  after  appellant's  letter  of  November 
4th,  he  paid  respondent  for  preparing  the 
land  np  to  that  time,  and  some  f200  In  ex- 
cess thereof.  Just  why  ihls  excess  payment 
occurred  the  record  does  not  plainly  ^ow. 

[1]  The  question  here  presented  is:  Was 
there  a  breach  of  the  contract  on  the  part 
of  appellant?  His  oonnsd  contends  that 
there  was  no  breach  of  the  contract  and  also 
that.  If  there  was  a  brea<ih,  It  was  waived 
by  respondent,  by  his  seeding  the  prepared 
hmd  In  the  fall  of  1911,  after  appeUant's  let- 
ter of  November  4th,  and  by  thereafter  ac- 
cepting payment  In  excess  of  the  amount 
due  for  preparii^  the  land  np  to  that  time. 
The  argument  of  counsel  for  appellant  evi- 
dently proceeds  upon  the  theory  that  the 
breach  of  the  contract  by  appellant  occurred, 
If  at  all.  In  the  writing  of  the  letter  of  No- 
vember 4,  1911.  We  think  this  is  too  nar- 
row a  view  to  take  of  the  question  of  ap- 
pellant's breach  of  the  contract  In  respond- 
ent's complaint,  the  breach  Is  alleged  to  be: 
"That  on  November  6. 1911,  defendant  order- 
ed and  notified  plaintiff  to  cease,  stop,  and 
discontinne  any  further  work  of  grading  and 
levelli^  of  said  lands  mentioned  In  the  said 
contract,  and  that  said  defendant  contlnnes 
to  adhere  to  the  said  order  and  notice  given 
to  the  plaintiff ;  that  plaintiff  called  upon  de- 
fendant and  notified  him  that  he  was  ready 
and  vrlUIng  to  comply  with  the  terms  of  the 
contract,  but  to  no  avail." 

Had  appellant,  by  his  letter  of  November 
4,  1911,  only  caused  delay  In  respondents 
proceeding  with  the  further  preparation  of 
the  land  until  the  seeding  of  40  acres  of  it 
to  alfolfa,  it  might  be  argued  that  respond- 
ent's proceeding  to  seed  the  prepared  land 
to  rye  in  the  fall  of  1911  and  accepting  ex- 
cess payment  for  that  previonsly  prepared, 
after  the  letter  of  November  4th,  should 
be  held  to  be  a  waiver  of  sndh  breach  as  that 
letter,  standing  alone,  constituted.  But  that 
letter  does  not  tell  the  whole  story  of  tbe 
breach  of  the  contract  on  the  part  of  appel- 
lant; nor,  as  we  Interpret  respondent's  ikk 
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sitlon  aBsumed  In  hla  complaint  and  upon 
the  trial.  Is  he  relying  thereon  alme.  When 
the  ttme  for  aeedlng  the  40  acres  of  alfalfa 
arrived,  and  appellant  oflCered  to  proceed,  he 
was  informed,  in  rabatanc^  that  he  could 
not  do  so  fnrther  than  to  seed  the  land  al- 
ready prepared.  He  was  plainly  denied  the 
right  to  proceed  with  preparing  more  land 
immediately  upon  eeedlng  the  40  acres,  which 
be  offered  to  do,  and  was  thereby,  we  think, 
denied  one  of  bis  most  Taluable  rl^ts  under 
the  contract;  certainly  the  most  valuable  so 
far  as  his  Immediate  profits  to  come  there- 
from were  omcemed;  that  is,  the  comiien- 
sation  of  $20  per  acre  for  preparing  the  land. 
We  have  seen  that,  by  the  terms  of  the  con- 
tract respondent  was  entitled  to  proceed  to 
prepue  the  land,  and  thus  earn  his  $20  per 
acre  therefor  "as  rapidly  as  possible"  fol- 
towlng  the  seeding  of  the  first  40  acres  to 
alfalfft.  Another  valnable  right  he  had  In 
tSds  connecti(m  was  to  have  the  whole  of  the 
land  become  crop-producing  as  early  as  pos- 
sible, in  view  of  his  one^ialf  interest  in  the 
crops  to  be  taken  from  the  land  daring  the 
five  succeeding  seasons.  Some  contention  is 
made  that  the  words  "as  rapidly  as  possi- 
ble" mean,  as  the  jury  was  Instructed  by 
the  trial  court,  '*as  rapidly  as  the  work  could 
be  done  witli  reasonable  care  and  diligence, 
and  as  soon  as  was  practicable  under  the 
conditions  existing  in  the  district,"  and  that 
the  conditions  prevailing  in  the  district  were 
not  such  as  to  make  it  practicable,  without 
the  risk  of  Injury  to  the  land,  that  all  of 
the  remaining  land  should  be  prepared  for 
crop  during  the  spring  and  snmmer  of  1912. 

[2]  But  whether  the  conditions  there  exist- 
ing were  practicable,  in  view  of  water  sup- 
ply, or  want  thereof,  and  the  effect  of  winds 
upon  the  land  when  the  sage  brush  shonid 
be  removed  therefrom,  in  preparing  It  for 
cultivation,  presented  questions  of  fact  upon 
which  the  evidence  was  conflicting.  We  are 
quite  clear  that  this  involved  nothing  but 
questions  for  the  Jury.  Indeed,  we  are  of 
the  opinion  that,  In  its  last  analysis,  the 
whole  problem  here  presented  became  a  ques- 
tion of  fact,  as  to  which  the  Jury  was  fully 
warranted  in  flnding  as  it  did  upon  the  evi- 
dence presented. 

Some  contention  is  made  on  behalf  of  the 
appellant  that  the  instructions  given  the  Jury 
established  the  law  of  the  case,  so  that  the 
Jury  could  not  find  as  It  did  without  ignoring 
the  instructions.  Some  of  the  instructions 
might  seem  to  narrow  the  issue  of  breach  of 
the  contract  on  the  part  of  appellant  to  his 
letter  of  November  4,  1911,  which  letter,  It 
is  Insisted,  and  we  may  concede,  did  not,  of 
Itself,  constitute  a  breach  of  the  contract. 
We  thinb,  however,  when  read  as  a  whole, 
the  insti'uctions  did  not  have  the  effect  of  so 
limiting  the  question  of  the  breach  of  the 
contract.  It  seems  to  us  that  In  no  event 
did  any  prejudice  result  to  appellant  from 


the  seeming  broader  view  of  the  brescii  of 
the  contract  taken  by  the  Jury  than  the  the- 
ory upon  which  the  instructions  were  glvoL 
We  conclude  that  the  Judgment  must  be 
affirmed. 

It  is  so  ordered.  . 

CROW,  a  J.>  and  FULLERTON,  MOR- 
RIS, and  MOUNT,  JJ.,  concur. 


(79  Wash.  3031 

HALL  V.  CITY  OF  SPOKANE.   (No.  11,829.) 

(Supreme  Court  of  Washington.    April  27, 
1914.) 

1.  MUNICnPit  COBPOEATIONB  (J  SIO*)— TORTS 

—  Notice:  of  Ikjubt  —  CoNBTBUcnon  or 

Pleadinos. 

In  an  action  for  personal  injuries  against 
a  dty  whose,  charter  provided  that  claims  for 
injury  from  its  alleged  oeglieeace  should  be 
presented  In  writing  witbin  30  days  after  injury, 
that  if  claimant  waa  physically  or  mentally  un- 
able to  BO  present  it,  it  might  be  filed  some  one 
in  his  behalf  where  tbe  complaint  alleged  thac 
witbin  30  days  plaintiff  duU'  presented  her  cluim 
for  damages,  with  a  verification  deposing  that 
she  was  unable  to  sign  it,  an  aaswer  admitdog 
the  filing  of  tbe  claim  on  the  date  allefted.  aod 
denying  all  other  allegations,  did  not  admit  ita 
legal  presentation,  or  that  plaintiff  waa  physi- 
cnlly  unable  to  present  it  mtbin  the  prescribed 
time. 

[EdL  Note.— For  other  cases,  see  Mnnidpal 
Corporations.  Cent  Dig.  f|  1711-inB,  1718, 
1720-1723;  Dec  Dig.  f  816. •] 

2.  Municipal  Cobpobatiors  (8  812*)— Defect 
IN  Street— Action  fob  Injuries— Presen- 
tation of  Claiu. 

Under  charter  proviflions  and  Rem.  &  Bal. 
Code,  f  7896,  relating  to  acddent  claims  against 
municipalities,  and  providing  that  such  daims 
should  conform  both  to  the  charter  and  the  act. 
and  section  7997,  making  compliance  with  the 
act  mandatory,  a  verification  of  a  claim  for 
dnmages  by  anotlier,  deposing  that  plaintiff,  wlio 
within  30  days  after  tbe  alleged  Injury  bad  fre- 
qnently  visited  her  physician  and  was  able  to 
go  about,  was  unable  to  rign  it  was  insufficieiit 
to  show  physical  Incapadty,  and  defeated  a  re- 
covery. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  |S  169&-1707:  Dec 
Dig.  §  812.*] 

Department  1.  APPeal  from  Superior 
Court,  Spokane  County;  J.  Stanley  Webster, 
Judge. 

Action  by  Sarah  Hall  against  the  City  of 
Spoknne.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

Frederick  W.  Dewart  and  Frank  R.  Mon- 
fort,  both  of  Spokane,  for  appellant  H.  M. 
Stephens,  Wm.  E.  Richardson,  Ernest  E. 
Sargeunt,  and  Dale  D.  Drain,  bU  of  Spokane, 
for  respondent 

GOSC:,  J.  The  plaintiff  in  this  action  has 
sued  for  Injuries  sustained  to  an  eye,  from 
falling  upon  a  concrete  sidewalk  In  the  dty 
of  Spokane  on  the  4th  day  of  September, 
1912.  She  alleges  that  the  walk  had  been 
out  of  repair  for  such  a  length  of  time  that 
the  dty  knew,  or  in  the  exercise  of  reason- 
able care  ought  to  have  known,  Ita  condition. 
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At  the  close  of  the  plaintiff's  testimoDy,  tbe 
court  withdrew  the  case  from,  tbe  jury  and 
entered  a  judgment  In  favor  of  tbe  defend- 
ant.   Plaintiff  has  appealed. 

[t]  On  the  4th  day  of  October,  1912,  Sarah 
E.  Barton,  on  behalf  of  the  appellant,  filed 
with  the  dty  a  claim  for  damages.  In  the 
verification  she  deposed  that  the  appellant 
**is  unable"  to  sign  the  same.  The  city  char- 
ter of  the  dty  of  Spokane  provides  that  all 
persons  having  claims  for  damage*  for  per- 
sonal injnrles  sustained  by  reason  of  al- 
leged negligence  of  the  dty  must  present 
such  claim  to  the  conndl  "within  thirty  days 
after  the  injury  or  damage."  It  also  pro- 
vides: "If  the  claimant  Is  physically  or 
mentally  unable  to  present  such  claim  within 
tbe  time  aforesaid.  It  may  be  presented  and 
flled  by  some  one  In  bis  behalf.  Failure  to 
present  such  claim  Ih  writing,  duly  verified 
In  the  form,  manner,  and  time  aforesaid, 
Bball  bar  any  action  against  the  dty  for  such 
alleged  damage  or  Injury."  In  paragraph  6 
^  Is  alleged:  "That  within  30  days  after 
said  injury,  piaintlft  duly  presented  her  claim 
for  damages  to  the  defendant  corporation,  a 
copy  of  whldi  Is  liereto  attached  and  made 
a  part  hereof,  and  that  said  claim  for  dam- 
ages was,  by  said  defendant,  rejected  on  or 
about  tbe  30th  day  of  November,  A.  D.  1912." 
The  dty  answered  this  paragraph  as  fol- 
lows: "Admits  that  the  written  Instrument 
attached  to  the  complaint  and  referred  to  in 
paragraph  6  thereof,  was  flled  in  tbe  office 
of  the  derk  of  said  dty  of  Spokane  on  the 
4tb  day  of  October,  1912,  and  that  said  claim 
for  damages  was  rejected  by  the  defendant 
on  or  about  the  date  alleged  In  the  complaint 
The  defendant  denies  each  and  every  allega- 
tion contained  in  the  said  complaint  not  here- 
in expressly  admitted."  It  is  contended  that 
the  answer  admits  the  due  and  legal  presen- 
tation of  the  claim.  This  position  is  unten- 
able. There  la  no  allegation  in  tbe  complaint 
that  the  appellant  was  physically  or  mentally 
unable  to  present  her  claim  within  the  30 
days  limited  by  the  charter.  Nor  is  this 
£act  stated  In  the  body  of  tbe  claim.  The 
only  reference  to  It  is  in  the  verification. 
The  legal  effect  of  tbe  answer  Is  to  admit 
that  the  claim  attached  to  the  complaint  la  a 
copy  of  the  claim  which  was  presented.  In 
all  other  respects  paragraph  6  of  the  com- 
plaint is  denied.  The  answer  cannot  be  con- 
strued as  an  admission  that  the  claim  was 
legally  presented,  nor  can  It  be  construed  as 
admitting  it  to  be  a  fact  that  the  plaintiff 
was  "physically  or  mentally  untable  to  pre- 
sent such  claim"  within  the  time  limited  by 
the  charter. 

[2]  The  appellant  In  this  l>ehalf  relies  upon 
Dnrham  v.  Spokane,  27  Wash.  615,  68  Pac 
883.  A  reference  to  page  623  of  27  Wash.  (68 
Pac.  S83),  will  disclose  that  in  that  case  It 
was  alleged  that  the  claim  was  presented  by 
the  claimants  and  duly  verified  by  them.  Un- 
der the  issues  It  devolved  upon  the  appellant 
to  prove  tbat  she  was  physically  or  mentally 


unable  to  present  her  datm  within  tbe  Char- 
ter period. 

The  appellant  verified  her  complaint  on 
the  Gth  day  of  December,  1912.  She  testified 
that  from  the  time  of  the  ecddent  up  to  the 
time  she  signed  tbe  complaint  her  eyesight 
was  gradually  failing,  and  that  it  was  in.  a 
worse  condition  at  that  time  than  it  was  at 
the  time  the  claim  was  filed.  Mrs.  Barton, 
the  person  who  presented  and  verified  the 
claim,  testified  that  the  appellant's  eyesight 
was  in  a  very  bad  condition  for  four  months 
following  the  Injury;  that  during  all  that 
time  she  bad  to  poultice  the  appellant's  eyes 
apd  bathe  them  with  hot  water,  and  that 
she  and  the  appellant  went  to  see  the  doctor 
every  5  days  at  first  and  then  every  10  days. 
The  appellant  tendered  testimony  which 
tended'  to  &ftow  that  on  October  4th,  the 
day  the  claim  was  filed,  the  appellant  was 
confined  to  her  home  and  unable  to  attend  to 
business  on  account  of  tbe  condition  of  her 
Injured  eye;  that  on  that  date  Mrs.  Barton, 
for  the  first  time  came  to  the  office  of  the 
appdlant's  counsel;  that  it  was  late  in  the 
afternoon,  and  the  claim  had  to  be  hurried- 
ly prepared  and  presented.  While  these 
facts  excuse  counsel  for  a  failure  to  com- 
ply with  tbe  provisions  of  the  charter  and 
the  statute,  they  do  not  excuse  the  appellant. 
Our  statute.  Rem.  &  Bal.  Code,  S  7996,  pro- 
vides :  "Nothing  in  this  act  shall  be  constru- 
ed as  in  any  wise  modifying,  limiting  or  re- 
pealing any  valid  provision  of  the  charter  of 
any  such  dty  relating  to  such  claims  for 
damages,  but  the  provisions  of  this  act  shall 
be  In  addition  to  such  charter  provisions,  and 
such  claims  for  damages,  in  aU  other  re- 
spects, shall  conform  to  and  comply  with 
such  charter  provisions." 

Section  7997  provides:  "Compliance  with 
the  provisions  of  this  act  is  hereby  declared 
to  be  mandatory  upon  all  such  claimants  pre- 
senting and  filing  any  such  claims  for  dam- 
ages." 

These  statutes  are  so  plain  and  unequivo- 
cal that  they  leave  no  room  for  construction. 
They  require  a  compliance  with  both  the 
statute  and  the  charter.  The  case  must  be 
resolved  against  the  appellant  under  the  au- 
thority of  Benson  v.  Seattle,  139  Pac  501,  re- 
cently dedded,  and  Ransom  v.  South  Bend, 
136  Pac.  865.  In  tbe  Benson  Case  the  claim 
had  not  been  presented  within  the  time  limit- 
ed by  the  charter.  The  evidence  showed 
that,  for  the  first  two  weeks  after  the  ac- 
ddent,  the  plaintiff  was  able  to  present  her 
claim.  She  sought  to  excuse  the  failure  to 
present  the  claim  within  the  time  limited 
by  law  by  a  showing  of  incapadty  after  the 
lapse  of  two  weeks.  In  treating  this  question 
the  court  said:  "If  we  concede  this  position 
[that  is,  that  tbe  rule  announced  In  Born  v. 
Spokane  and  Ehrhardt  v.  Seattle  should  be 
followed],  we  are  still  satisfied  that  no  suffi- 
dent  excuse  has  been  shown  for  not  present- 
ing the  claim  within  the  30  days,  because  It 
is  admitted,  both  in  tbe  complaint  and  in  tbe 
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evidence  of  the  appdlants,  that  for  a  period 
of  two  weeks  after  the  Injury  Mrs.  Benson 
was  not  Incapadteted.  *  *  *  It  will  not 
do  to  say  that,  where  there  Is  capacity  to 
file  a  claim,  one  need  not  be  filed  within 
the  ttane." 

In  Bom  T.  Spokane  27  Wash.  710,  68  Pac 
386.  and  Ehrhardt  v.  Seattle,  83  Wadi.  664 
74  Pac.  827,  the  Incapacity  covered  the  entire 
period  Jxed  by  the  city  charter  for  present- 
ing claims.  In  the  Bom  Case  the  court  said: 
"We  think  the  general  rule  Is  that  it  mnst 
be  shown  that  there  is  such  physical  or  men- 
tal Incapacity  as  to  make  !t  impossible  for  the 
injured  person  to  procure  the  notice  to  be 
served,  and,  if  there  is  an  actual  incapacity, 
it  makes  very  little  dlffownee  In  reason 
whether  the  incapacity  Is  mental  or  physi- 
cal." 

No  clabn  is  made  in  the  instant  case  that 
the  appellant  was  unable  to  present  her 
claim  within  the  first- 29  days  following  the 
injury.  Indeed,  her  own  evldenee  shows 
that  she  frequently  visited  her  pfaystdan  dur- 
ing this  time,  that  she  was  able  to  go  about, 
and  that  she  could  have  presented  her  claim 
in  person.  It  Is  not  contended  that  the  char^ 
ter  provision  Is  either  unreasonable  or  in- 
valid. The  contention  la  that  the  appellant 
brought  herself  within  Its  provisions.  Under 
the  anthorltles  dted  the  court  was  right  In 
withdrawing  the  case  from  the  Jury.  The 
statute  makes  a  compliance  with  the  charter 
provisions  mandatory. 

The  Judgment  is  affirmed. 

GROW,  a  J.,  and  ELIilS,  MAIN,  and 
CHADWIOE,  JX,  concur. 


(7»  wasb.  my 

STATE  «  reL  SCHOOL  DIST.  NO.  8  OF 
KITTITAS  COUNTY  v,  PRESTON. 
(No.  11,701.) 

(Supreme  Court  of  Washington.   April  27, 
1914.) 

1.  SCBOOLS  AND  SCHOOI.  DUSTBICTS  (|  19*)— 

Public  ScnooLs— Appobtiohment  of  State 

School  Fund. 

Rem.  &  Bal.  Code,  M  4562-4574,  as 
amended  by  Rem.  &  Bal.  Code.  H  45^  4537, 
relating  to  the  apportionment  of  current  state 
school  funda,  and  providine  that  the  apportion- 
ment to  each  county  shall  be  based  on  the  total 
namber  of  days  attendance,  not  excepting  pri- 
vate Bchoola,  high  schools,  parental  schools, 
and  schools  for  defectives,  nowhere  provide  for 
crediting  the  attendance  of  children  in  a  model 
training  school  conducted  by  a  state  normal 
school,  and  such  a  provision  cannot  be  read  into 
the  statute. 

[Ed.  Note.— For  other  cases,  see  Sdiools  and 
School  Districts,  Cent  Dig.  IS  1^  34-il7;  Dec. 
Dig.  8  19.*] 

2.  Schools  and  School  Districts  (§  19*)— 
Public  Schools  —  ApPobtionmewt  or  the 
State  School  Fund — "Common  School," 

A  model  training  school,  in  which  children 
are  taught  by  legally  qualified  supervisors,  with 
the  assistance  of  junior  and  senior  students  in 
the  normal  school,  is  not  a  "common  srhool" 
within  Rem.  &  HaL  Code,  H  4662-4674.  as 


amended  by  Rem.  &  Bal.  Oode,  S|  45^,  4567, 
providing  that  the  apportionment  of  the  current 
state  school  funTds  to  the  various  counties  shall 
be.  based  on  the  total  number  of  days  attend- 
ance; a  "common  school"  being  one  free  to 
all  children  and  subject  to  the  control  of  the 
qualified  voters  of  the  school  district. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
Schotd  Districts.  Cent.  Dig.  H  16.  34-87 ;  Dec. 
Dig.  S  19.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1335,  1336.] 

3.  Schools  and  School  Districts  {%  19*)  — 
Pcdlic  Schools— Appoetionmkst  or  State 
School  Fund. 

Rem.  &  Bal.  Code,  {  4714  et  seq.,  making 
attendance  upon  a  public  or  private  school  com- 
pulsory, does  not  show  that  a  model  training 
school  conducted  by  a  state  normal  school  is  a 
common  school  or  private  school  within  sec- 
tions 4562-4574,  basing  the  apportionment  of 
the  current  state  school  funds  on  total  days  of 
attendance,  as  the  statute  requires  children  to 
attend  as  therein  provided,  but  does  not  pro- 
vide that  they  must  attend  common  schools  of 
the  state  or  private  schools. 

[Kd.  Note.— For  other  eases,  see  Schools  and 
School  Districts,  Cent.  Dig.  if  16.  84-37;  Dec 
Dig.  I  19.*] 

D«partmait  1.  AppUcation  by  the  States 
on  the  relation  of  ScSuwl  District  No.  3  of 
Kittitas  Goun^,  for  a  writ  of  mandamus 
against  Josephine  Preston,  to  compd  re- 
spondent, as  State  Superintendent  of  Public 
Instruction,  to  apportion  to  Kittitas  Count7 
for  relator's  benefit  certain  moneys  from  the 
current  state  school  fond.    Writ  denied. 

C.  R.  Hovey,  of  Ellensburg,  for  relator. 
W.  Y.  Tanner  and  R.  E.  Campbell,  both  of 
Olympla,  for  respondent 

CROW,  C.  J.  School  district  No.  3  of 
Kittitas  county,  as  relator,  seeks  a  writ  of 
mandamus  directed  to  respondent  Josephine 
Preston,  state  superintendent  of  public  in- 
struction, comn^andlng  her  to  apportion  to 
Kittitas  county,  for  relator's  benefit,  certain 
moneys  from  the  current  state  school  fund. 

[1]  A  number  of  school  dilldren  residing 
within  district  No.  3  attend  the  model  train- 
ing school,  a  department  conducted  by  the 
state  normal  school  located  at  Ellensburg. 
Relator  contends  that  these  children  should 
be  considered  by  respondent  In  apportioning 
to  Kittitas  county  Its  share  of  the  current 
state  school  fund.  Respondent  has  allowed 
relator  an  apportionment  for  school  children 
taught  in  two  rooms  of  the  model  training 
school,  for  which  teachers  are  employed  and 
paid  by  district  No.  3,  but  has  refused  to  al- 
low the  district  any  credit  for  children  at- 
tending other  rooms  where  Instruction  is  giv- 
en by  supervisors  employed  by  the  normal 
school,  assisted  by  Junior  and  senior  stu- 
dents. 

It  Is  first  contended  that  the  legislative 
intention  was  to  allow  credit  to  each  school 
district  for  every  day's  attendance  of  pupils 
receiving  the  requisite  Instruction,  irrespec* 
tlve  of  the  school  attended.  The  statute  re- 
lating to  the  apportionment  of  current  state 


*For  otlwr  cases  see  same  topic  and  section  NDHBER  In  Dm.  Dig.  A  Am.  Dig.  Key-No.  Sarlea  A  Bq>'r  ladwea 
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school  funds  may  be  found  in  sections  45^ 
to  4574,  2  Bern,  ft  BaL,  CoAe,  as  amended  by 
sections  4tf62  and  4567,  3  Rem.  ft  Bal.  Code. 
Sections  4563  and  4564  read  as  follows: 

"4563.  For  the  purpose  of  the  apportion- 
ment the  superintendent  of  public  Instruction 
shall  base  Ms  calculations  upon  the  days'  at- 
tendance as  shown  by  the  several  county 
snpertntendents'  last  annual  reports  filed  in 
his  ofiBce. 

"4564.  The  basis  of  the  apportlomnent  to 
each  coiuty  shall  be  on  the  total  days  of  at- 
tendance in  the  several  districts  of  the  coun- 
ty :  Provided,  that  each  school  district  shall 
be  credited  with  at  least  two  thousand  days' 
attendance." 

Other  sections  provide  that  school  districts 
shall  be  credited  with  i^lldren  attending 
private  schools,  high  schools,  parental  schools, 
night  schools,  and  schools  for  defectives,  but 
nowhere  Is  It  provided  that  a  district  shall 
be  credited  with  the  attendance  of  children 
in  a  model  training  school  conducted  as  a 
branch  of  a  state  normal  school,  and  located 
within  such  school  district.  If  It  bad  been  the 
intention  of  the  Legislature  to  allow  a  school 
district  credit  for  such  attendance  of  pupils 
in  a  model  training  school,  express  provision 
would  have  been  made  therefor.  We  cannot, 
by  interpretation,  read  such  a  provision  into 
the  statute  when  it  does  not  exist,  but  seems 
to  have  been  purposely  omitted. 

[2]  It  is  next  contended  that,  as  the  model 
training  school  Is  conducted  as  an  ordinary 
common  school  of  the  district,  Elttltas  county 
is  entitled  to  the  credit  demanded.  In  other 
words,  relator  argues  that  the  model  train- 
ing school  so  conducted  is  a  common  school 
within  the  recognized  meaning  of  that  term. 
It  appears  tiiat  the  pupils  of  two  rooms  of 
the  training  school,  known  as  model  or  ob- 
servation rooms,  are  Instructed  by  qualified 
teachers  employed  by  the  directors  of  dis- 
trict No.  3.  Respondent  has  allowed  credit 
for  the  attendance  of  these  pupils.  Teaching 
of  pupils  in  the  other  rooms  of  the  model 
training  school  Is  done  by  supervisors,  legal- 
ly qualified  to  teach  under  the  laws  of  this 
state,  assisted  by  junior  and  senior  students 
of  the  normal  school.  Some  of  these  stu- 
dents are  qualified  by  law  to  teach  in  the 
common  schools  of  this  state,  while  others 
are  not  so  qualified.  The  supervisors  of  the 
model  training  school  are  chosen  by  the  nor- 
mal school  trustees,  although  an  arrangement 
exists  whereby  the  directors  of  the  school 
district  may  secure  their  dismissal.  In 
School  District  V.  Bryan,  51  Wash.  498,  99 
Pac.  28,  20  L.  IL  A.  (N.  S.)  1033,  we  had  occa- 
rion  to  determine  whether  a  model  training 
school  conducted  by  a  state  normal  school 
was  a  common  school.  Discussing  this  ques- 
tion, we  said :  "The  teachers  under  his  charge 
(the  principal  of  the  normal  school)  may  be 
devoted  in  their  pursuit  of  the  art  of  teach- 
ing, but  th^  are  not  teachers  within  the 


meaning  of  the  law  which  has  undertaken  to 
Insure  that  public  school  ^Ildren  stiall  be 
taught  only  by  those  who  have  met  (not  those 
seeking  to  attain)  a  certain  standard  of  pro- 
ficiency. In  other  words,  the  argument  of 
counsel  ^phaslses  the  fttct  that  in  its  oper- 
ation the  act  of  1907  would  break  tiie  uni- 
formity of  the  common  school  system.  To 
summarize,  a  common  school,  within  the 
meaning  of  our  Constitution,  Is  one  that  is 
common  to  all  childr^  of  proper  age  and 
capadtT)  free,  and  subject  to  and  under  the 
control  of  the  qualified  voters  of  the  school 
district  The  complete  control  of  the  schools 
is  a  most  important  feature,  tor  It  carries 
with  it  the  right  of  the  voters,  through  their 
chosen  agents,  to  select  qualified  teachers, 
with  powers  to  discharge  them  if  they  are 
incompetent  Under  the  system  proposed, 
instead  of  the  voters  employing  a  teacher 
with  proper  vouchers  of  worthiness,  they  are 
made  recruiting  ofl5cers  to  meet  a  draft  for 
material  that  the  apprentice  may  be  employ- 
ed." Applying  the  role  thus  announced  to 
the  facts  before  us,  it  Is  manifest  that  the 
model  training  school  is  not  a  common 
school,  and  that  Kittitas  county  is  not  enti- 
tled, in  an  apportionment  of  the  current 
state  school  fund,  to  a  credit  predicated  on 
attendance  of  children  at  such  training 
school. 

[3]  Relator  makes  some  contention  that  the 
provisions  of  the  compulsory  school  law  (sec- 
tion 4714  et  seq..  Rem.  &  Bal.  Cod^  In- 
dicates that  the  model  training  school  is  ei- 
ther a  common  school  or  a  private  school, 
as  children  are  required  to  attend  either  a 
public  or  private  school.  There  Is  no  merit 
in  this  contention.  The  compulsory  school 
law  requires  the  attendance  of  children,  as 
therein  provided,  but  does  not  provide  that 
they  must  atteud  common  schools  of  the  state 
or  private  schools.  It  therefore  does  not 
tend  to  show  that  a  model  training  school  is 
either  a  common  or  private  school. 

The  writ  is  denied. 

CHADWICK,  BLLIS,  MAIN,  and  GOSE, 
JJ.,  concur. 


C79  Waah.  298) 
BURGESS  V.  PETH  et  al.    (No.  11,777.) 

(Supreme  Court  of  Wasbingtoo.   April  27, 
1914.) 

1.  jDDGifENT  (S  670*)  —  Conclusiveness  — 
Matters  Concxuoed. 

An  adveree  judgment,  in  an  action  to  quiet 
title,  in  which  title  and  right  of  possession  were 
alleged  to  be  in  trustees  of  an  uuincorporated 
association  for  the  benefit  of  the  contributors 
to  its  purchase,  on  the  ground  that  the  asso- 
ciation never  bad  any  capacity  to  take  title  to 
the  land,  and  in  which  previous  receivership 
and  tax  foreclosure  proceedings  to  which  the 
association's  then  acting  trustees  were  parties, 
and  under  which  the  plaintiff  therein  acquired 
title,  were  attacked  with  a  prayer  that  defeod- 
anta  be  declared  tenants  in  common  of  .the 
land,  was  res  adjudicata  in  a  subsequent  ac- 
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Hon,  where  the  receivership  and  the  tax  pro- 

oeediDgB,  and  the  purchaser's  title  thereunder, 
were  attacked,  and  where  the  title  and  right 
of  possession  was  alleged  to  be  in  trustees  oc 
the  assodatioD  for  the  benefit  of  its  members 
at  large,  and  it  was  sought  to  establish  the 
trust  and  quiet  title  in  the  trustees. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
CenL  Dig.  |S  1181,  11^;  Dec  Dig.  $  670.*] 

2.  CHABITIE8  (i  39*)— ABANDONHSMT  OV  PITB* 
POSE. 

The  parposea  of  an  unincorporated  asso- 
ciation with  a  constitution  providing  that  meet- 
ings of  the  national  organization  should  be  held 
at  least  once  a  year,  and  for  the  organization 
of  local  bodies,  were  abandoned  where  it  held 
no  meh  meetings  between  1905,  after  receiver- 
ship and  tax  foreclosure  proceedings,  and  1012, 
and  did  not  attempt  to  organize  any  local  bodies, 
and  where  all  of  its  members  were  in  default 
under  the  by-laws. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent  Di«.  1 100;  Dec.  Dig.  $  39.*] 

8.  RECBtVEBS  (1 143*)  —  8am  —  Taxes  -  Fat- 

HEHT  BT  PtTECRASBB. 

Where  land  was  sold  by  a  receiver  sub- 
ject to  the  taxes,  the  purehaaer,  as  between  the 
receiver  and  himself,  could  not  deduct  the 
amount  p^d  for  taxes  from  the  price  to  be 
paid. 

[Ed.  Note.— For  other  cases,  see  BeeelTers, 
Cent  Dig.  f  252 ;  Dee.  Dig.  1 14S.*] 

4.  Taxation  (|  674*)— Tax  Sal»-Rioht  to 

Purchase 

One  who  is  under  a  moral  or  legal  jobliga- 
tlon  to  pay  taxes  mnnot  become  a  purchaser  at 
a  tax  sale. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  1357-1300;  Dec.  Dig.  |  674.*] 

.  Department  2.  Appeal  from  Superior 
Court,  Skagit  County ;  Gee.  A.  Joiner,  Judge. 

Action  by  David  Burgess  against  John  J. 
Peth  and  others,  in  which  WilUara  Hogan 
and  others  Intervened.  Judgment  for  de- 
fendants Peth  and  others,  and  Interveners 
appeal.  Affirmed. 

Geo.  McKay  and  R.  Wlnsor,  both  of  Seat- 
tle, for  appellants.  E.  C.  Million  and  Geo. 
Friend,  both  of  Seattle,  for  respondent& 

MORRIS,  J.  II]  Many  of  the  facts  in  this 
case  are  set  forth  in  Peth  t.  Spear,  68  Wash. 
291,  116  Pac.  164,  to  whldi  reference  is 
made,  as  this  appeal  is  an  attaclc  on  Peth's 
title  to  the  land  InTolved  in  that  actioD. 
Nothing  need  be  said  as  to  the  contention 
of  the  plaintiff  in  thia  action,  since,  lutvlng 
fiUled  to  appeal,  the  decree  haa  become  flnal 
as  bo  him.  The  appellants  came  Into  the  ac- 
tion as  interveners  in  September,  1012,  al- 
leging that  they  were  Socialists  and  the  act- 
ing trastees  of  the  Brotherhood  of  the  Co- 
operative Commonwealth,  an  nnlncorporated, 
voluntary  association ;  that  the  lands  In  ques- 
tlon  were  acquired  by  the  association,  and 
were  to  be  held  in  tmst  by  its  tmsteea  as  a 
charitable  tmst  They  then  attack  the  re- 
ceivership and  tax  proceedings  throngh  which 
respondents  clabn  title,  and  pray  that  these 
proceedings  and  the  resulting  conveyances  to 
respondents  be  set  aside,  and  that  the  title 
to  the  land  be  quieted  in  tbem.  The  lower 


court  has  found  against  them  on  these  sev- 
eral contentions,  and  they  have  appealed. 

Tlie  recdversblp  proceedings  referred  to  In 
Peth  V.  Spear  were  commenced  In  1906  and 
ended  in  1908.  All  of  the  trustees  then  act- 
ing, and  who  had  been  elected  as  such  at  the 
annual  meeting  In  January,  190S,  were  made 
parties  in  that  proceeding,  t<«ether  with  all 
other  persons  who  were  then  members  of 
the  colony  or  who  daimed  Any  Intnert  In 
the  property.  So  far  as  we  can  dlsooTer 
from  the  record,  nottdng  was  done  by  any 
persons'  claiming  to  r^resent  any  rii^ts  in 
Hie  premises,  until  in  June,  1909^  when,  at  a 
called  meeting  of  the  brotheAood,  B.  EL  Spear 
was  authorized  to  represent  It  In  any  defoise 
It  might  have  to  the  action  brongbt  by  Peth 
to  quiet  title.  The  record  in  that  case  ethows 
that  Spear  appeared  and  filed  an  answer  on 
behalf  of  himself  and  others  who  had  been 
made  defendants  in  that  action,  and  it  waa 
this  answer  wtaicfli  we  then  held  ftlled  to 
show  any  title  or  rl^t  of  possession  in.  ttie 
then  defendants.  The  next  step  appeaza  to 
be  a  meeting  on  Ju&e  26,  1009,  when  acMue 
18  persona  met.  and  voted  to  organise  them- 
selves  Into  a  local  of  the  brothertiood.  Noth- 
ing nxHre  seems  to  have  been  done  nntil.Jan- 
uary  1,  1012,  when  some  perscma  (who  or 
how  nony  is  not  shows,  ac^t  the  mlDUtes 
recite  that,  inasmach  as  there  was  no  qtior- 
um  of  the  trustee*  pretend  the  diair  appi^t- 
ed  two  persons  to  act  as  trustees),  met  and 
called  a  meeUng  on  January  29,  1912,  to 
elect  trustees.  This  meeting  was  held,  ^glit 
persons  being  present,  and  ttie  interveners 
were  elected  as  tnistees.  Inasmudi  as  die 
answer  In  PeUi  v.  Spear  was  held  to  show 
no  right  in  any  of  the  then  defendants,  it 
might  be  well  to  compare  that  answer  with 
the  present  contention  of  appellants.  In 
that  answer  it  was  alleged  that  the  title  and 
right  of  posseesi^ni  to  the  property  were  in 
the  eight  tmsteea  and  thdr  successors,  for 
the  use  and  benefit  of  those  who  had  con- 
tributed to  the  fund  paid  for  the  purchase  of 
the  land ;  that  the  brotherhood  never  had  any 
legal  existence  or  capacity  to  transact  busi- 
ness or  to  receive  the  title  to  the  land,  and 
never  h«ame  a  beneficiary  under  the  trust 
deeds.  The  receivership  proceedings  and  the 
tax  foreclosure  proceedings  were  then  at- 
tacked, with  the  title  acquired  by  Peth  in 
those  proceedings,  anA  the  prayer  was  to  set 
aside  those  proceedings  and  ttie  deeds  is- 
sued therein,  and  decree  the  defendants  to 
be  tenants  in  common  of  the  land.  The  in- 
tervenera*  plea  in  this  action  la  the  same  as 
In  the  answer  in  the  former  case,  so  far  as 
it  attacks  the  recelrer^p  and  tax  fore> 
closure  proceedings  and  the  deeds  issued  to 
Peth  thereunder.  It  alleges  the  title  and 
right  of  possession  as  originally  in  the  trus- 
tees named  In  the  first  deeds  and  in  the  ap- 
pellants as  their  succrasors.  So  that  the 
only  dlffermce  between  the  two  pleas  is  that 
in  the  former  the  title  and  right  of  posses- 
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alon  were  alleged  to  be  In  the  tmstees  for 
tbe  benefit  of  those  who  had  contributed  to 
the  purchase  of  the  land,  while  In  tbe  latter 
the  title  and  right  of  possession  were  in  tbe 
trnateea  for  the  benefit  of  the  membership  at 
large.  In  tbe  first  plea  It  was  sought  to  have 
tbe  trust  declared  Told  because  there  were 
no  benefldaries  capable  of  ascertainment  for 
whose  benefit  tbe  trust  could  be  enforced, 
while  In  tbiB  plea  U  la  soi^ht  to  estaMiRli 
the  trust  and  aniet  tbe  title  In  the  Interven- 
ers aa  trustees.  As  we  have  seoi,  the  de- 
Cense  In  the  first  case  was  made  by  Spear 
under  authority  from  those  who  claimed  to 
then  represent  the  brotberbood,  and  tlut  an- 
tlwrity  is  not  here  attacked.  It  seems  to  us 
because  of  this  tect  that  decree  la  as  final  and 
binding  upon  those  who  now  claim  to  rep- 
resent tbe  assodatlott  as  it  was  upon  those 
who  then  daimed  bo  represent  It,  and  that  it 
Is  res  adjndicata,  not  mily  to  the  defense 
that  was  Interposed,  but  to  any  that  m^ht 
liave  been  Interposed,  Inclndlng  tbe  one  now 
Mt  up,  for,  If  this  Is  a  good  plea  now,  it 
was  a  good  plea  Iben.  Of  these  eight  Inter- 
Teners,  four  were  defendants  in  the  first 
Peth  Case,  togetiier  with  all  those  who  then 
were  acting  as  trustees. 

[1]  It  also  appears  that,  after  the  appoint- 
ment of  the  recriTrar  In  1906,  flie  officers  of 
the  brotlwrhood  failed  to  perform  any  duties 
as  sDcb,  and  tiie  sdieme  was,  to  all  Intents 
and  purposes,  abandoned  by  all  those  who 
had  been  parties  to  It,  and  the  only  life  In- 
jected Into  It  was  the  meeting  called  in  June, 
1909,  when  Spear  was  authori^d  to  make  a 
defense  to  the  Peth  suit  Tbe  same  can  be 
said  of  the  present  situation.  Tbe  only 
purpose  of  tbe  action  of  these  interveners  in 
seeking  to  keep  alire  this  brotherhood  is  to 
continue  litLigation  based  apparently  upon 
what  was  said  in  tbe  first  case  as  to  a  char- 
itable trust  Tbe  constitution  of  this  broth- 
erhood provides  that  meetings  of  tbe  na- 
tional organization  shall  be  held  at  least 
once  a  year.  So  far  as  we  can  gather,  there 
was  no  attention  paid  to  this  provision  and 
no  election  of  trustees  between  1906  and 
1912;  the  natiojial  organization  being  aban- 
doned when  the  receiver  was  appointed  In 
1906.  Neither  baa  there  been  any  attempt 
to  organize  any  so-called  locals  under  the 
constitution,  save  tbe  one  organized  at  Bur- 
lington In  1907;  and  at  the  time  of  this 
meeting  all  the  members  were  In  default  for 
over  two  years,  contrary  to  the  by-laws  of 
the  brotherhood,  which  provide  that  a  mem- 
ber may  not  continue  In  good  standing  who 
Is  In  arrears  for  dues  for  a  longer  period 
than  three  months. 

It  seems  clear  to  us  that  tbe  purposes  of 
this  trust  had  failed,  and  that  this  brother- 
hood scheme  had  been  abandoned  prior  to 
the  commencement  of  this  action  except  as 
these  appellants  sought  to  keep  It  alive  for 
tbe  purpose  of  continuing  this  litigation. 


Hie  original  brotherhood,  as  It  then  existed, 
was  dissolved  and  destroyed  in  the  receiver- 
ship proceedings,  and  there  has  been  no  at- 
tempt to  reorganize  it  for  the  purpose  of  con- 
tinuing what  Its  promoters  deemed  to  be  Its 
beneficial  purposes.  So  far  as  the  receivership 
and  tax  foreclosure  proceedings  are  concern- 
ed, nothing  la  shown  against  their  validity, 
and  no  reason  appears  why  the  same  ^ect 
should  not  be  ^ven  them  as  in  any  other 
like  proceedings.  Certainly,  as  to  tbe  por- 
tion of  tbe  lands  held  by  Peth  under  the  tax 
title,  appellants  could  obtain  no  relief  ex- 
cept in  observing  the  condition  precedent  fix- 
ed by  the  statute  In  actions  seeking  to  over- 
throw such  proceedings  by  making  a  tender 
of  the  amount  represented  by  tbe  taxes  paid. 

[II  The  Idea  is  advanced,  in  order  to  es- 
cape this  requirement,  that  the  recelTer'a 
sale  was  made  subject  to  the  taxes,  and  that 
It  therefore  became  tbe  duty  of  Peth  to  pay 
the  taxes.  Tbe  only  meaning  to  be  glren  to 
that  provision  ia  tbat,  as  between  the  receiv- 
er and  tbe  purchaser  at  the  sale,  the  pur-w 
chaser  must  pay  the  taxes,  ahd  could  not 
deduct  the  amount  due  fbr  taxes  from  the 
price  to  be  paid  tbe  receiver. 

[4]  Peth  was  a  stranger  to  the  land  and 
was  nnder  no  duty,  Htbet  moral  or  legal,  to 
pay  the  taxes.  Tbe  case,  therefore,  does  not 
fall  within  those  dted  by  appellants,  of 
which  Christy  v.  Ftsfaer,  68  Oal.  256,  is  an 
illustration,  wbicb  holds  that  one  wbo  Is  un- 
der a  moral  or  legal  obUgation  to  pay  taxes 
cannot  become  a  purdbaser  at  a  tax  sale.  So 
far  as  we  know,  there  was  nothing  which 
prevented  Peth  from  purchasing  the  tax  title 
issued  to  one  McCoy  upon  a  cerUflcate  of  de- 
linquency for  tbe  taxes  of  1901,  Issued  Feb- 
ruary 6,  1906,  18  months  prior  to  ttie  time 
when  Peth  became  the  purduuer  at  the  re- 
ceiver's sale  in  June,  1907.  StoU  r.  Orlfflth. 
41  Wash.  87,  82  Pac.  1026. 

We  are  therefore  of  tbe  <^nlon  that  these 
Interveners  have  no  rights  superior  to  thofw 
vesting  in  Peth  under  the  recelvrasblp  and 
tax  foreclosure  sales,  and  that  tbe  decree  of 
the  lower  court  should  be,  and  it  is  In  all 
things,  affirmed. 

CROW,  a  J.,  and  PABKEB  and  MOUNT. 
JJ.,  concur. 


(79  Waab.  308) 
SHIELDS  V.  CITY  OF  SEATTLE  et  aL 
{No.  11,436.) 

(Supreme  Court  of  Washington.   April  28. 

1914.)  -i»  ~. 

1.  Municipal  Cokpobations  (|  287*)— Con- 
TEAOTs — Notice  fob  Bine— GoNSTauortON. 
A  publiahed  notice  for  bids  for  the  sale  of 
fire  apparatus  to  a  city,  giving  notice  that  pro- 
posals would  be  received  for  furnishiDg  '^wo 
(2)  combinatioD  city  service  hook  and  ladder  and 
cbemical  tracks,  and  one  (1)  75  foot  automatic 
aerial  truck,  four-wheel  motor-driven  or  trac- 
tor drawn,  for  the  Seattle  fire  department  in 
accordance  with  specificatioDB  now  on  file,"  re- 
quired bida  oo  all  three  pieces  of  apparatus,  so 
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that  bids  which  did  not  include  the  aerial  truck 
could  be  rejected. 

[Ed  Note. — For  other  cases,  see  Municipal 
OorporatioDt,  Cent  Dig.  I  670;  Dec.  Dig.  S 
981.*] 

2.  Municipal  CoRFORATions  (J  993*)— Con - 

TEACTB—InJUNCTION — BUBDKN  OF  PbOOP. 

In  an  action  by  a  taxpayer  to  enjoin  a  dtj 
from  contracting  for  the  ptucbase  of  fire  ap- 
paratus upon  the  ground  that  the  agreed  price 
M  greater  than  the  lowest  bid  sobmitted,  the 
burden  was  on  plaintiff  to  show  that  the  bid 
accepted  was  illegal  as  alleged. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  IS  2108-2161;  Dee. 
Dig.  §  983.»] 

Department  2.  Appeal  from  Superior 
Court,  King  County;  R,  B.  Albertson,  Judge. 

Action  by  B.  F.  Shields  against  the  City  of 
Seattle  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeala  Affirmed. 

Eugene  A.  Ghllde,  of  Seattle,  for  appellant 
Jas.  Ek  Bradford  and  Wm.  B.  AUlson.  both 
of  Seattlet,  for  respondenta. 

PABEER,  J.  The  plalntUT,  a  taxpayer 
and  resident  of  Seattle,  seeka  to  enjoin  that 
city  and  Ita  officers  from  entering  Into  a 
contract  for  the  purchase  of  certain  Are  ap- 
paratus from  the  Seagrave  Company,  upon 
the  ground  that  the  price  agreed  upon  la 
greater  than  the  lowest  bid  submitted  in  re- 
sponse to  the  published  notice  Inrltlng  bids 
therefor.  The  cause  came  on  for  hearing  be- 
fore the  trial  court  upon  ttie  plaintiff's  ap- 
plication for  a  temporary  injunction,  evi- 
dence being  submitted  by  the  respective  par- 
ties in  the  form  of  affidavits  only.  At  the 
conclusion  of  that  hearing.  It  was  stipulated 
by  counsel  for  the  respective  parties  that 
the  trial  court  should  dispose  of  the  cause 
upon  the  merits,  and  that  the  affidavlta  sub- 
mitted should  be  considered  as  the  entire 
evidence  before  the  court  for  that  purpose. 
The  cause  being  bo  aabmitted,  Judgment  of 
dismissal  was  entered  in  favor  of  the  dty. 
and  the  plaintiff's  pray^  for  relief  denied. 
The  plaintiff  has  appealed. 

The  only  portion  of  the  published  notice 
inviting  bids  with  which  we  are  here  con- 
cerned reads  as  follows:  "Notice  is  hereby 
given  that  sealed  proposals  will  be  received 
by  the  undersigned  secretary  of  the  board  of 
public  works  of  the  city  of  Seattle  up  to  lU 
o'clock  a.  m.,  Friday,  March  7,  1913,  for  fur- 
nishing and  delivering  f.  o.  b.  Seattle,  Wash., 
two  (2)  combination  city  service  automobile 
hook  and  ladder  and  chemical  trucks,  and 
one  (1)  seventy-flve  (75)  foot  automatic 
aerial  truck,  four-wheel  motor-driven  or 
tractor  drawn,  for  the  Seattle  Are  depart- 
ment, In  accordance  with  speclflcatlona  now 
on  file  In  the  office  of  the  board  of  public 
works." 

Among  the  bids  submitted  in  response  to 
this  notice  were  the  following: 

Pacific  Coast  Fire  Supply  Company:  "2 
combination'  dty  service  hook  and  ladder 
and  chemical  trucks,  912,300.00." 


Columbia  Engineering  Works;  *^  Robin- 
son city  service  motor  trucks,  f 12,400.00." 

Seagrave  Company :  "2  motor-propelled 
dty  service  trucks,  913,100.00.  If  given  con- 
tract for  above,  together  with  tractor-drawn 
aerial  truck,  price  for  three  Items  will  be 
¥22,000.00.  1  motor-propelled  aerial  truck. 
$9,575.00.  If  awarded  contract  for  above 
item,  together  with  two  dty  service  combina- 
tion book  and  ladder  and  chemical  trucka^ 
price  wUl  be  $22,000.00." 

Other  bids  submitted  are  of  no  conse* 
quence  here,  since  none  of  them  conld  pos- 
sibly be  considered  lower  In  amount  than 
that  of  the  Seagrave  Company. 

[1]  Aasumim^  for  argamenfs  aak^  that 
the  dty  Charter  of  Seattle  Is  mandatory  in 
ita  terms  In  reqnlrtnf  a>ntiscts  of  this  na- 
ture to  be  let  to  the  lowest  bidder,  without 
any  dlaereticm  whatever  in  the  board  of  pub- 
lic service  to  be  exerdaed,  in  view  of  the 
different  makes,  the  main  anestlra  here  la: 
Which  of  these  bids  Is  the  lowest?  If  tbe 
invltatkni  for  tdds  be  eonstmed  as  reqnlrinc 
bids  upon  tiie  whole  of  tbe  aiq^ratos  aovigbt 
to  be  purdiased— tJiat  Is,  all  three  pieces-^ 
manifestly,  the  bid  ot  the  Seagrave  Oompany 
is  the  lowest  bid  that  compiles  with  tbe  in- 
vitation, since  the  other  bids  above  noticed 
do  not  include  any  aerial  truck  as  called  for 
in  the  notice.  I3ie  only  guide  we  have  be- 
fore OS  as  to  whetbw  the  Mds  were  required 
to  be  for  all  three  pieces  is  the  langoage  of 
the  notice;  What  is  in  Oie  speclflcatioiis 
touching  this  subject  we  do  not  know ;  since 
we  are  not  favored  wiUi  a  copy  of  the  spec* 
iflcatlons.  We  are  inclined  to  the  view  that 
even  the  language  of  the  notice  Inviting  bids, 
standing  alone,  would  warrant  the  board  of 
public  works  In  construing  It  as  requiring 
bids  upon  all  three  pieces.  In  any  event,  In 
the  absence  of  the  speclflcatlona,  we  cannot 
say  that  the  board  was  not  warranted  in  re- 
jecting the  bids  which  did  not  Indude  the 
aerial  truck  and  award  ttie  contract  to  the 
Seagrave  Company,  which,  manifestly,  was 
the  lowest  bid  Including  all  three  pieces. 

[2]  Some  contention  Is  made  by  counsel  for 
appellant  that  there  was  a  failure  on  the 
part  of  the  Seagrave  Company,  in  making  Ita 
bid,  to  comply  with  the  spedflcatlons.  Con- 
siderable is  said  about  the  spedflcatlons  in 
tbe  affidavits  submitted;  but  the  informa- 
tion thus  given  Is  almost  wholly  argumenta- 
tive, and  statonenta  of  the  conclusions  and 
opinions  of  tbe  several  affiants.  Manifestly, 
this  does  not  famish  such  information  as  to 
enable  us  to  determine  whether  tbe  Seagrave 
Company  complied  with  the  spedflcatlona  in 
making  its  bid  or  not  We  are  not  furnished 
with  copies  of  the  bids;  only  the  amounts 
thereof  and  the  brief  statements  of  the  na- 
ture of  the  pieces.  This  question  and  also 
the  one  Qrst  discussed  must  be  determined 
in  favor  of  the  dty,  upon  the  ground  that 
appellant,  having  the  burden  of  proof,  has 
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failed  to  snow,  wltb  such  clearness  as  to  call 
for  Judicial  Interfereoce,  an  unlawful  exer- 
cise of  power  on  the  part  of  the  board  of 
pabllc  works,  even  though  the  charter  be 
held  to  limit  the  board's  power  as  claimed. 
The  Judgment  is  affirmed. 

GROW,  a  X,  and  MOUNT,  rULLEBTON, 
a&d  MOBRIS,  JJ.,  concur. 

(79  Wash.  393)  '  ^ 

ST.  MABTIN  et  al.  v.  SKAMANIA  BOOM  GO. 
(No.  U,407.) 

(Soprem*  Court  of  Washington.   April  2ft,  • 

1914.) 

1.  Appeai.  avd  Bbrob  (S  204*)— OSJEcnoW 

Below— NECESsrrr—BTiDBNCE. 

In  an  acdon  bj  the  widow  and  children  of 
•  homesteader,  the  defendant  cannot,  so  ap- 
peal, contend  Uiat  the  marriage  was  not  sam- 
dently  proven  to  show  the  title  of  the  widow 
and  children  where  testimony  that  the  widow 
and  decedent  had  lived  together  as  hasband  and 
wife  from  the  time  of  the  acquisition  of  the 
homestead  was  received  without  objection  be- 
low that  it  was  not  the  best  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  J|  1148,  12fi8-m2,  12T4- 
1278k  1280,  1560;  lUe.  Dig.  1  204.*} 
%.  BviDBms  (I  001*)— WnoHT  ard  Snvn- 

OXBnCT— PHENOIOCNA  OF  NaTUBE. 

Evidence  that  a  hot  mineral  spring  on  plain- 
tUfs'  land  located  on  a  river  rose  tam  fell  with 
tiie  rise  and  (all  of  the  river,  and  was  hotter 
whenever  the  flow  was  greater,  cannot  be  dis- 
credited on  the  assumption  that  the  cold  waters 
of  the  river  would  have  lessened  the  heat  of 
the  spring,  instead  ot  Ineraaidng  1^  where  there 
was  no  evidence  as  to  its  loureo  and  the  rea- 
sons for  its  beat 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2426,  2456-24^;  Dec.  Dig.  | 
601.  •] 

Z.  Watebs  and  Water  Courses  (H  138, 160*) 

— Peescbiptivs  Biohtb— Daub. 

So  long  as  defendant's  impounding  of  the 
waters  of  a  stream  on  which  plaintiffs'  land 
abutted  did  not  injure  plaintiffs'  riparian  rights, 
defendant  could  acquire  no  prescriptiTe  rights 
to  impound  the  waters. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Ooursee,  Cent.  Dig.  ({  150,  161,  193, 
196;  Dec.  Dig.  8|  138,  160.*] 

4.  Waters  and  Water  Courses  (S  178*)  — 
li^BCRiPTivE  Rights— Dahb. 

In  an  action  to  prevent  defendant  from 
impounding  the  waters  of  a  stream,  and  thus  in- 
terfering with  the  flow  of  a  spring  on  pisin- 
ttffs*  land,  located  on  the  river  bans,  evidence 
that,  after  objections,  the  waters  were  not  im- 
pounded at  any  time  for  over  a  year  is  admis- 
sible on  the  question  whether  defendant  bad  ac- 
quired a  prescriptive  right 

[Ed.  Note.— For  other  eases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  U  244-260,  256-259, 
263,  264;  Dec  Dig.  {  179.*] 

5.  Waters  akd  Water  Courses  ({  179*)  — 

VreSCRIPTIVB  KflO^TS— 10VIDENCE. 

Where  defendant  daimed  a  prescriptive 
tight  to  impound  the  waters  of  a  stream  which 
interfered  with  the  flow  of  a  spring  on  the  land 
of  a  lower  riparian  owner,  evidence  of  nego- 
tiations between  defendant  and  the  owner  aft- 
er defendant's  erection  of  Its  dam  is  admissi- 
ble to  show  that  defendant  acquired  no  pre- 
scriptive right 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Cent.  Dig.  M  244-250,  25&-269, 
2(3.  264 ;   Dec  Dig.  {  179.*] 


6.  Waters  and  Water  Courses  (S  179*}— 
Daks— Pbescriftzve  Bight— Elbhbnts. 

One  claiming  a  prescriptive  right  to  Im- 
pound the  waters  of  a  noonsvigable  stream  has 
the  burden  of  proviog  an  adverse,  bostUe,  con- 
tinuous, and  uninterrupted  use  for  the  period 
of  limitations  under  a  claim  ot  right 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Course^  Cent.  Dig.  244-260,. 26&-269, 
263.  264 ;   Dec  Dig.  {  179.*] 

7.  Waters  and  Water  Courses  (i  179*)  — 
Dams— Prebcbiptivb  Riqht— Evidence. 

In  an  action  to  enjtnn  defendant  from  im- 
poonJiug  the  waters  of  a  stream,  thus  lessen- 
ing the  flow  of  a  spring  on  the  land  of  a  low- 
er riparian  owner,  evidence  Aeld  insufficient  to 
show  that  defendant's  use  was  hostile  or  ad- 
verse, or  had  continued  during  the  period  of 
limitations. 

[Ed.  Note.— For  other  cases,  see  Waters  and 

Water  Courses,  Cent.  Dig.  S|  244-250.  256-269, 
263,  264 ;   Dec  Dig.  |  179.*] 

8.  Loos  AND  LoaoiNO  ({  13*)— Boou'Comta- 

NIRa  —  BiFARIAN  BlGHTB  —  RlOHT  TO  IM- 
POUND. 

In  view  ot  Rem,  &  BaL  Code,  i  7110,  pro- 
viding for  the  condemnation  by  boom  companies 
of  shore  rights  ot  lower  riparian  owners,  tbe 
filing  of  a  plat  by  a  boom  company  does  not 
pcive  it  the  right  as  against  a  lower  owner,  to 
impound  the  waters  of  a  stream. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging.  Cent  Dig.  H  31-35;  Dec  Dig.l  13.*] 

9.  Apfeaz.  and  Error  (|  877*)— Review- Pir- 

SONS  EnTITLBD  to  Al^LEQE  ERROR. 

Where  the  evidence  would  have  warranted 
an  injunction  restraining  the  defendant  tton 
Impounding  the  waters  of  a  stream  to  the  In- 
jury of  lower  riparian  owners,  defendant  can- 
not complain  that  the  court,  instead  of  issuing 
an  unqualified  Injunction,  allowed  it  the  alter- 
natives of  permitting  snffident  water  to  flow 
for  plaintiffB*  purpose  or  of  building  a  dam  be- 
low their  land  to  maintain  the  water  at  a  suffi- 
cient level,  in  accordance  wllh  an  agreement  be- 
tween paroea. 

[Ed.  Note.— For  other  caaeSiBee  Appeal  and 
Error.  Cent  Dig.  U  8660-8672;  Dec  Dig.  i 
877.*] 

Depaitmoit  1.  Aroeal  ftom  Superior 
Otnirt;  Skamania  Oounty;  H.  B.  McKenaey, 
Jadg& 

Actlm  bj  Manc^rat  St  Martin  and  others 
against  the  Skamania  Boom  Oompauy,  a  cor* 
poratlon.  From  a  Judgment  for  plalntlth, 
defendant  appeals.  Affirmed. 

Geo.  8.  Shepherd,  of  Portland,  Or.,  for  ap- 
pellant Miller,  Crass  ft  Wilkinson,  of  Van- 
couver, and  Walter  O.  Hayes,  of  Portland, 
Or.,  for  respondents. 

ELLIS.  J.  The  plaintiffs,  as  owners  ana 
tenants  in  common  of  certain  lands  in  Ska- 
mania coantT,  brought  this  action  to  secure 
a  penuan«it  Injunction  restraining  the  de- 
fendant from  Interfering  with  the  natural 
flow  of  the  waters  of  Wind  river  across  those 
lands.  The  plaintiffs  claim  Utie  as  the  wid- 
ow and  heirs  at  law  of  the  original  home- 
steader, Isadore  St  Martin,  who  died  In- 
testate In  1910.  On  the  land  In  question  Is 
a  valuable  mineral  spring  of  hot  water, 
which  flows  from  the  ground  within  a  few 
feet  of  the  edge  of  the  waters  of  Wind  river 
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at  Its  ordinary  stage.  Tbls  sprlog  bas  an 
e^bllshed  reputation  for  Its  mineral  prop- 
erties, and  is  largely  patronized  as  a  liealth 
resort  The  plaintiffs  maintain  a  botel  and 
camping  accommodations  for  ttieir  patrons, 
and,. for  a  consideration,  permit  the  use  of 
tbe  waters  of  the  spring.  It  requires  the  en- 
tire natural  flow  of  the  spring  to  accommo- 
date the  number  of  persons  normally  seeking 
its  use  in  the  dry  summer  season.  ITor  some 
unknown  reason,  the  flow  of  the  spring  is 
so  affected  by  the  volume  of  water  In  the 
river  that,  when  the  flow  of  the  river  Is  ob- 
structed above  the  spring  in  the  dry  summer 
season,  the  spring  furnishes  only  a  small 
part  of  Its  normal  supply,  and  Is  wholly  in- 
sufficient to  accommodate  the  plaintiffs' 
guests  and  patrons.  It  is  In  tbe  summer 
time  that  the  withholding  of  the  waters-  of 
the  river  thus  injuriously  effects  the  spring. 
It  is  also  claimed  that  the  waters  of  the 
spring  are  hotter  when-  flowing  copiously 
than  when  the  flow  is  scant;  the  evidence 
tending  to  show  a  temperature  varying  from 
104  degrees  Fahrenheit  when  the  flow  Is 
slight,  to  118  degrees  when  the  flow  Is  copi- 
ous. The  normal  temperature  of  tbe  water 
of  Wind  river  Is  about  55  degrees. 

The  defendant  corjuratlon  was  organized 
In  March,  1900,  under  the  laws  of  the  state, 
as  a  boom  and  driving  company,  for  the  pur- 
pose of  driving  logs  and  timber  products  on 
Wind  river.  On  March  30,  IDOO,  it  filed  Its 
plat  In  the  ottlce  of  the  secretary  of  state,  by 
which  It  sought  to  appropriate  the  waters  or 
Wind  river  and  Its  tributaries  and  the  con< 
tiguous  shores  for  Its  driving  operations. 
Wind  river  Is  an  unmeandered  nonnavlgable 
stream  rising  in  the  Cascade  mountains  and 
flowing  Into  the  Columbia  river,  much  of  its 
course  being  through  a  rocky  cafion  or  de- 
file. It  Is  necessary  to  impound  Its  waters 
by  means  of  a  dam  to  produce  artificial 
freshets,  called  "splashes,"  to  drive  logs 
down  the  stream.  In  the  summer  and  fall 
of  1901  the  defendant  erected  a  dam  about 
12  miles  above  tbe  plaintiffs*  premises.  Tbe 
gates  of  this  dam  are  about  26  feet  high,  and 
the  pond  formed  covers  40  or  50  acres. 
Three  floods  or  splashes  in  close  succession, 
covering  In  all  three  days,  were  produced 
late  in  November,  1901.  At  that  time  other 
streams  tributary  to  Wind  river  below  this 
dam  were  not  dammed.  Tbe  appellant  bas 
since  dammed  these  tributaries.  Tbe  evi- 
dence shows  that  the  Impounding  for  these 
flrst  splashes  did  not  noticeably  affect  the 
spring.  No  other  splashes  were-  produced 
until  tbe  spring  and  summer  of  liKK!.  In 
the  winter  time  it  requires  only  about  six 
hours  to  flU  the  dam.  In  the  summer  time 
it  requires  several  days  to  impound  water 
sufficient  to  make  a  splash.  Other  evidence, 
so  far  as  material,  will  be  considered  In  tbe 
discussion  of  the  case.  The  action  was  com- 
menced March  23,  1912. 

Tbe  cause  was  tried  to  the  court  without  a 
Jmy,  TbB  court  foond  the  facts  in  ftTor  of 


the  plaintiffs,  and,  on  appropriate  conclu- 
sions of  law,  adjudged  that  the  defendant  bft 
enjoined  from  operating  its  dam  in  such  a 
way  as  to  interfere  with  the  plaintiffs' 
spring,  or,  as  an  altematlTe,  erect  and  main- 
tain, below  the  spring,  a  dam  sufficient  to 
maintain  the  water  In  tbe  river  at  such 
stage  as  not  to  interfere  with  or  dtmiulsb 
tbe  flow  of  the  sprii^  daring  the  operatic 
of  the  impounding  dam.  The  defendant  ap- 
peals. 

Tbe  appellant  contends  that  the  decree  is 
contrary  to  the  evidence,  In  the  following 
^rticulars:  (1)  That  the  respondents  fail- 
ed to  show  any  tltie;  (2)  that  there  was  no 
evidence  that  the  spring  was  materially  af- 
fected by  the  impounding  of  the  water  of 
the  river;  (3)  tliat  the  appellant  established 
a  prescriptive  right  to  obstruct  the  flow  of 
tbe  river  by  showing  an  adveise  enjorment 
for  over  ten  years. 

[1]  1.  The  contention  that  the  respondents 
failed  to  prove  title  Is  based  upon  the  fact 
that  there  was  no  proof  of  a  ceremonial  nuir- 
rlage  between  Isadore  at  Martin,  tbe  de- 
ceased homesteader,  and  tbe  respondent  Mar- 
garet St.  Martin,  the  mother  of  tbe  other  re- 
spondents, of  whom  the  deceased  was  the 
father.  The  following  testimony  of  one  of 
the  respondents  was  admitted  without  ob- 
jection: "Q.  Do  you  know  bow  your  father 
acquired  this  property?  A.  It  was  bis  home- 
stead. Q.  Were  your  father  and  mother 
living  together  then  as  husband  and  wltet 
A.  Yes,  sir.  Q.  And  always  lived  together 
from  .that  time  on  as  husband  and  wife?  A. 
Yes,  sir,"  It  Is  argued  that  this  was  not  the 
best  evidence  of  the  marriage,  since  Mrs.  iSt 
Martin  was  a  witness  and  could  have  testi- 
fled  positively  as  to  tbe  marriage,  bed  there 
been  one.  The  evidence  ^veu  tended  to 
prove  tbe  fact,  and  was  not  objected  to  as 
not  tbe  best  evidence,  or  on  any  other 
ground..  Had  tbe  appellant  intended  to  rely 
upon  this  objection,  It  should  have  raised  It 
at  tbe  time.  The  marriage  was  only  a  col- 
lateral Issue.  The  evidence  offered  was  suffl- 
dent  to  prove  it,  In  the  absoace  of  snch  oth 
jectlon. 

[2]  2.  The  claim  that  the  respondents  fail- 
ed to  show  that  the  spring  was  materially 
affected  by  the  impounding  of  the  water  or 
the  river  rests  upon  the  assumption  that,  if 
the  water  of  tbe  river  were  so  connected 
with  the  spring  as  to  cause  the  spring  to 
rise  and  fall  with  tbe  river,  the  water  In  tbe 
spring  would  be  cooler  in  periods  of  blgn 
water  than  In  periods  of  low  water.  Prac- 
tically all  of  the  evidence  on  tbe  subject  was 
to  tbe  effect  that  the  spring  rises  and  falls 
with  tbe  rise  and  fall  of  the  river,  and  that 
the  water  In  the  spring  is  hotter  when  the 
flow  is  greater  than  when  the  spring  Is  low. 
It  is  argued  that  the  latter  statement  is  in- 
herently unbelievable.  This  argument,  bow- 
ever,  proceeds  upon  an  Initial  assumption 
that  tbe  access  of  the  cold  river  water  to  tbe 
vein  of  tbe  spring  would,  of  necessity,  wol 
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the  waters  of  the  spring.  An  argument  a 
priori  such  as  this,  to  be  of  any  value,  must 
rest  upon  some  admitted  general  principle 
or  truth  as  a  basis  or  cause.  It  Is  just  here 
that  the  argument  breaks  down.  To  give  It 
convincing  force,  it  ia  necessary  that  we 
know  and  understand  the  operation  of  the 
Iiidden  forces  which  control  the  flow  of  the 
water  of  the  spring,  and  Impart  to  It  its 
temperature,  but  we  neither  know  nor  under- 
stand these  forces  in  the  present  case.  iJ'or 
example,  it  may  be  that  the  water  In  the 
BP  ring  flows  more  rapidly  from  the  subter- 
ranean heating  poiiit  when  under  the  greater 
pressure  supplied  by  the  rise  of  the  river,  so 
that  it  may  not  have  the  same  time  for  cool- 
ing t>efore  reaching  the  surface  as  when  tbis 
pressure  is  not  applied.  This  is  offered  not 
as  a  ttieory,  but  as  showing  that  the  assump- 
tion that  access  to  the  vein  of  the  spring  by 
the  water  of  the  river  would  necessarily  cool 
the  water  is  only  an  assumption,  and  not  an 
established  principle  or  truth  which  would 
only  give  validity  to  appellant's  argument. 
Clearly,  In  such  a  case,  all  that  the  court 
can  do  is  to  take  the  evidence  of  the  objec- 
tive idienomena  without  speculation  as  to 
their  causes.  There  being  no  evidence  to  the 
contrary,  we  must  accept  these  things  as 

&Ct8. 

[3-7]  3.  The  appellant's  claim  ot  a  prescrip- 
tive right  to  Impoond  the  waters  of  the  rtver 
at  all  times  of  the  year,  regardless  of  any 
Injury  to  the  re^ndents'  spring,  cannot  pre- 
vail for  two  reasons:  In  the  first  place,  there 
was  no  evidence  that  the  respondents  suffer- 
ed any  Injury  until  the  summer  of  1902, 
which  was  less  than  ten  years  before  the 
commencement  ot  this -action;  in  the  second 
place,  the  evidence,  taken  as  a  whole,  failed 
to  show  that  the  appellant's  use  of  the  river, 
as  against  the  reqiondents',  was  hostile  or 
adverse,  or  under  an  anquallfled  claim  of 
right  The  erldenco  on  all  of  these  qaestt<»is 
was  sharply  confilctii^.  On  the  <me  hand, 
there  was  evidence  that  the  appellant's  dam 
was  bnilt  In  1901.  and  has  been  operated  un- 
der a  claim  of  ri^t  every  sammer  since  tluit 
time.  On  the  other  ban<^  the  respondents' 
evidence  Btrongly  tended  to  show  that  the 
Impounding  of  the  watex  in  the  wet  winter 
season  does  not  appredahly  affect  the  spring. 
It  fairly  aH>ears  that  no  damage  was  expe- 
itenced  by  the  Impounding  of  the  water  for 
■hort  periods  fn  the  fall  of  1901,  ^en  only 
two  or  three  floods  were  taken  off.  It  Is 
dear  that  the  fiict  that  the  Impounding  of 
the  vrater  would  affect  the  spring  was  not 
discovered  until  the  summer  of  1002.  For 
the  Interference  with  the  flow  of  the  stream 
In  the  fall  of  1901  the  respondents  had  no 
cause  of  action,  because  they  were  not  dam- 
aged. It  Is  also  clear  from  the  evidence  that 
the  Injury  to  the  respondents  resulted  only 
from  the  Interference  with  the  natural  flow 
of  the  river  in  the  summer  time,  and  that 
•udi  Intorferenoe  In  the  winter  had  no  ap- 


preciable efllect  upon  the  spring.  We  think 
that,  both  on  reason  and  authority,  the  pe- 
riod of  a  prescriptive  right  to  an  easement 
to  use  or  damage  the  lands  of  another  can 
only  begin  to  run  from  the  time  when  the 
person  suffering  the  damage  first  had  a  cause 
of  action  arising  from  the  adverse  use.  "In 
cases  of  this  character,  the  prescriptive  right 
will  not  commence  to  run  until  some  act  or 
fact  exists  giving  the  party  against  whom  the 
right  is  claimed  a  cause  of  action.  Where  a 
right  by  prescription  to  maintain  a  railroad 
bridge  and  change  the  current  of  a  stream 
and  injure  the  land  of  a  riparian  owner  be- 
low by  causing  it  to  wash  away  his  land  la 
claimed,  the  commencement  of  the  time  re- 
quired for  the  prescription  to  ripen  is  not 
from  the  erection  ot  the  bridge,  but  from  the 
first  actual  damage  to  the  land  consequent  on 
ttie  erection  of  the  bridge.  Edls  v.  Chesa- 
peake R.  R.  Ca,  49  W.  Va.  65,  38  S.  E.  479. 
87  Am.  St  Rep.  787."  Roe  v.  Howard  Coun- 
ty, 75  Neb.  448,  469,  106  N.  W.  587,  592  (5 
U  R.  A.  [N.  S.]  831).  "A  prescriptive  right 
to  the  use  of  water  is  not  Initiated  until  the 
owners  of  the  water  'are  derived  of  its 
use  In  such  a  substantial  manner  as  to  notli^ 
them  that  their  rights  are  being  invaded.* 
Long  on  Irrigation,  S  90 ;  Hall  v.  Blackman. 
8  Idaho,  272.  68  Pac.  19 ;  McCoy  v.  HunUey, 
60  Or.  872,  119  Pac.  481."  Sander  v.  Bqll. 
136  Pac.  489.  492. 

There  was  much  evidence  also  to  the  ef-^ 
feet  that  the  appellant's  dam  was  not  <qpenit- 
ed  at  any  time  during  the  year  1908.  This 
evidence  would  be  of  little  fbrce  standing 
aione^  since  a  temporary  interruption  in  the 
use  of  an  easemoit  will  not  alone  establish 
an  abandonment,  or  stop  the  running  of  the 
period  of  prescr^tlon,  but  when  taken  In 
connection  with  the  evidence  that  the  re- 
spondente'  decedent  was  at  all  times  objecting 
to  the  use  of  the  dam  in  the  summer  time 
In  such  manner  aa  to  Injure  liis  spring,  It  has 
some  tendency  to  show  that  the  use  was  not 
adrerse  and  nn^r  an  unquallfled  claim  of 
right  Mis.  St  Martin  testified  that,  after 
the  discovery  of  the  fact  that  tlie  impounding 
of  the  water  Injurlonsly  affected  the  spriiVf 
the  operation  of  the  dam  was  aoqulesced  in 
by  her  husband  upon  an  agreement  with  the 
preddent  of  the  appellant  company  that  wa- 
ter would  be  allowed  to  flow  down  the  rlw 
whenever  the  respondents  wanted  It  The 
pre^dent  of  the  appelant  company  denied 
this,  but  &t  the  same  tlm^  admitted  that  he 
knew  that  his  attorney  was  In  negotiation, 
from  time  to  time,  with  Mr.  St  Martin  con- 
cerning the  matter.  Mrs.  St  Martin's  testi- 
mony was  corroborated  by  anotAier  witness, 
who  testified  that  water  was,  from  time  to 
time,  in  the  summer  ot  1906,  actually  let 
out  of  the  dam  In  order  to  raise  the  water  In 
:  the  respondents*  spring.  Another  witness  tes- 
tlfled  that  on  investigation  as  to  the  effect 
of  the  dam  on  the  spring,  in  1906.  It  was 
practically  agreed  1^  the  app^nt  with  St 
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Uartln  that  the  appellant  would  thereafter 
either  let  Bufflcieat  water  flow  In  the  river  to 
supply  the  spring,  or  would  build  a  dam  in 
the  river  below  the  spring  to  keep  the  water 
at  the  height  necessary  for  that  purpose.  We 
think  the  evidence  clearly  preponderates  In 
favor  of  the  fact  that  the  respondents'  de- 
cedent never  acquiesced  In  the  appellant's  use 
of  Its  dam  In  such  way  as  to  Injure  the 
s[H>ing,  and  that  the  use  of  the  dam  was  per- 
mitted upon  the  nnderatandlng  testified  to 
by  these  witnesses,  which  was,  for  a  time  at 
least,  complied  with  by  the  appellant  "The 
subsequent  negotiation  between  the  plaintiffs 
and  the  defendant,  for  a  purchase,  by  the 
plaintiffs,  Is  the  strongest  evidence  to  show 
that  the  use  of  the  water  on  their  part  had 
not  been  adverse."  Watklus  v.  Peck,  13  N. 
H.  360,  376.  40  Am.  Dec.  156,  161. 

Upon  the  evidence,  the  court  would  have 
been  justified  In  finding  that  the  injurious 
effect  of  the  dam  was  not  discovered  until 
the  summer  of  1902 ;  that  the  operation  of 
the  dam  so  as  to  injure  the  respondents' 
firing  was  not  continuous  tor  ten  years,  even 
from  the  construction  of  the  dam  In  1901; 
and  that  its  maintenance  was  merely  permis- 
sive on  condition  that  the  dam  should  be  so 
operated  as  not  to  Injure  the  respondents' 
spring.  In  either  case  the  right  to  Impound 
the  wata  to  the  respondents'  damage  Is  not 
prescriptive.  The  burden  was  npon  the  ap- 
pelant to  prove  an  adverse,  hostile,  continu- 
ous, and  uninterrupted  use .  under  a  claim 
of  Tight.  District  of  Columbia  t.  Roblnsc^ 
IM  U.  S.  92.  21  Sup.  Ct  283,  285,  45  L.  Ed. 
44a  It  failed  to  maintain  this  burden. 

[t]  We  are  not  impressed  with  the  appel- 
lant's claim  that  the  flUng  of  the  plat  of  Its 
proposed  location  confwred  directly  upon  it 
the  i^it  of  absolute  dominion  over  the  wa- 
teni  of  the  rirer.  The  authorities  dted  in 
support  of  tlils  contention  do  not  aastaln  it 
In  Nlcomen  Boom  Go.  t.  North  Shore  Boom 
&  Driving  Co.,  40  Wash.  S15.  82  Pac.  412.  the 
contest  was  between  rival  boom  companies. 
In  such  a  case.  It  is  el^entary  that  the  com- 
pany making  in  good  faith,  the  first  location 
has  the  better  rlsM.  That  case,  however, 
does  not  hold  that  the  mere  filing  of  the 
plat  gives  to  a  boom  company  the  right  to  in- 
jure the  property  of  riparian  proprietor 
without  condemnation  and  compensation. 
The  contrary  Is  clearly  implied  by  the  analo- 
gy drawn  by  the  court  between  the  purpose  of 
the  filing  or  the  plat  of  a  boom  company  and 
the  filing  of  the  plat  of  definite  location  by 
a  railroad  company.  In  support  of  this  view, 
the  court  cites  Bal.  Code,  $  43TS  (Rem.  & 
Bal.  code.  S  7110),  which  provides  for  the 
condemnation  by  Iwom  companies  of  shore 
rights  or  other  property  sought  to  be*  appro- 
priated In  the  manner  provided  by  law  for 
the  appropriation  of  private  property  by  rail- 
ways, adding:  "The  legislative  scheme  for 
boom  companies  requires  that  the  landowner 


shall  permit  bis  land  to  be  subjected  to  the 
use  of  such  companies,  upon  receiving  com- 
pensation therefor,  and  the  title  Is  thus  ac> 
quired." 

In  Berryman  v,  East  Hoqulam  Boom  ft 
Logging  Co..  68  Wash.  657,  124  Pac  130,  the 
plaintiff  not  only  bad  such  notice  as  was 
given  by  the  filing  of  the  plat  of  the  boom 
company  in  the  office  of  the  secretary  of 
state,  but  also  acquiesced  in  the  use-  of  the 
stream  by  the  boom  company  for  a  period  of 
more  than  ten  years  apparently  without  ot>- 
Jectlon.  That  decision  Is  not  authority  for 
the  position  that  the  filing  of  the  plat  confers 
the  right  to  Injure  a  lower  riparian  propri- 
etor without  compensation.  Such  a  construc- 
tion of  the  law  would  render  It  void  on  con- 
stitutional grounds. 

[I]  The  evidence  in  this  case  would  bave 
Justified  the  court  Id  enjoining  the  operation 
of  the  appellant's  dam  during  the  summer 
Reason  until  such  time  as  the  right  to  injure 
the  respondents'  spring  had  been  secured  by 
condemnation,  and  the  damages  assessed  and 
paid.  The  appellant  cannot  complain  of  the 
decree  rendered.  If  the  court  found,  as  the 
evidence  would  have  Justified  It  In  finding, 
that  the  appellant  had  agreed  either  to  per^ 
mit  a  sufficient  flow  of  the  water  at  all  times 
that  the  respondents'  spring  might  not  be  in- 
Jured,  or  to  construct  a  dam  below  the  spring 
to  maintain  the  water  In  the  river  at  the  nec- 
essary stage.  The  decree  merely  require* 
that  appellant  conform  to  that  agreement. 

Judgment  affirmed. 

CROW,  C.  J.,  and  S£AIN,  GHADWICK,  and 
QOSE,  JJ.,  concur. 


(7a  Wash.  323) 

BBOKAW  et  nx.  v.  TOWN  OP  STANWOOD. 

(No.  11,550.) 

(Supreme  Court  of  Washington.   April  28, 

1914.) 

1.  MuniciPai.  Corpobatxoks  a  657*)— Vaca- 
tion—Failure  TO  Open— BuBDKN  of  Pboof. 

Where  an  adjoiniDg  lot  owner  claimed  title 
to  a  strip  of  land,  which  bad  been  dedicfited  as 
a  street  before  it  was  incladed  within  an  in- 
corporated town,  on  the  ground  tbat  it  had 
been  vacated  ander  Laws  1890,  p.  603,  I  32, 
vacating  any  county  road  which  remained  un- 
opened for  public  use  for  five  years  after  au- 
thority was  granted  for  opening  the  same,  the 
burden  was  upon  the  lot  owner  to  show  tbat  th« 
street  remained  physically  unopened  for  the 
statutory  time. 

[Ed.  Note.— For  other  caseSjiee  Munlcipat 

Corniirations.  Cent  Dig.  H  722,  844,  142% 
14&6;  Dec.  Dig.  $  657.*1 

2.  MCNICIPAI,  COBPORATHONS  657*)— VACA- 
TION—FaILTJRB  TO  Open— Weight  of  Evi- 
dence. 

The  fact  that  there  was  no  public  travel 
upon  the  street  was  not  sufficient  to  show  that 
it  was  not  open  for  public  travel. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Oprporations,  Cent.  Dig.  H  722,  844.  14X9, 
1406;  Dec.  Dig.  {  667.*I 
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3.  mfnicipal    cobporationb    (j    657*)  — 
Streets — Failure  to  Open— Statute. 

Where  the  street  was  included  witbio  tbe 
limits  of  an  iscorporated  town  withiQ  one 
year  after  it  was  inclosed  by  tbe  adjoining  lot 
owner,  it  was  no  longer  subject  to  vacation  un- 
der Laws  1880,  p.  ti03,  §  32,  vacating  county 
roads  which  remain  unopened  for  public  use 
for  five  years,  since  that  act  did  not  apply  to 
streets  tvithin  cities  and  towns. 

[Ed.  Note.— For  other  cases,  see  Mnnidpal 
CorporaUons.  Cent.  Dig.  §{  722,  844,  1429, 
1496:  Dec  Dig.  fi  657.*] 

D^rtment  2.  Appeal  from  Superior 
Court,  Snobomlsb  County;  Ralph  C.  Bell, 
Judge. 

Action  by  W.  0.  Brokaw  and  wife  ogidnst 
Town  of  Stanwood.  Decree  for  the  plain- 
tiffs, and  defendant  appeals.  Reversed. 

Joseph  H.  Smith,  of  Everett,  for  appel- 
lant. Geo.  M.  Mitchell,  of  Stanwood,  and 
W.  P.  Bell,  of  Everett,  for  respondents. 

PARKER,  J.  The  plaintiffs  are  In  posses- 
sion of  and  claim  title  to  a  strip  of  land 
which  the  town  of  Stanwood,  In  Snohomish 
county,  threatens  to  take  possession  of  and 
improve  as  a  portion  of  a  public  street  The 
plaintiffs  commenced  this  action  In  the  supe- 
rior court  for  that  county,  seeking  to  enjoin 
the  town  from  so  doing.  A  trial  was  had, 
resulting  In  judgment  and  decree  In  favor 
of  the  plaintiffs  as  prayed  for,  from  which 
tbe  town  has  appealed. 

The  questions  presented  are:  Has  the 
stilp  Involved  ceased  to  be  a  part  of  an  ex- 
isting public  street,  tbe  street  having  at  one 
time  been  dedicated  to  such  use  so  as  to  In- 
clude the  strip?  and,  have  respondents  ac- 
quired title  by  adverse  possession  as  against 
the  town?  The  controlling  facts  are  not  in 
dispute  end  may  be  summarized  as  follows: 

Stockbridge's  Fourth  addition  to  the  town 
of  Stanwood  was  surveyed  and  platted^  by 
the  owners  of  the  land  covered  thereby,  in- 
to lots,  blocks,  and  streets,  the  latter  being 
regularly  dedicated  to  public  use  as  such, 
and  the  plat  duly  recorded  in  the  office  of 
the  auditor  of  Snohomish  county  on  July  1, 
1891.  Block  5  of  the  addition,  as  shown  up- 
on the  plat,  Is  bounded  o'n  the  west  by  Union 
street  and  on  the  south  by  Rainier  street. 
In  October,  1902,  the  respondents  became  the 
owners  of  lots  1  to  7,  Inclusive,  In  block  5, 
being  the  westerly  280  feet  of  that  block. 
We  Infer  from  the  record,  though  it  is  not 
clear,  that  the  title  then  acquired  by  respond- 
ents was  by  conveyance  from  the  orlglual 
platters  and  dedicators,  describing  the  land 
conveyed  by  lot  end  block  numbers,  and  name 
of  tbe  plat.  Immediately  thereafter,  respond- 
ents took  possession  of  tbe  strip  of  land  here 
Id  controversy,  being  a  strip  16^4  feet  wide 
and  2S0  feet  long,  lying  Immediately  to  the 
south  of  and  adjoining  tbeir  lots,  which  strip 
lies  within  the  boundaries  of  Rainier  street 
as  platted  and  dedicated,  occupying  some- 
what less  than  the  northerly  half  of  that 


street  Respondents  have,  ever  since  then, 
had  actual  physical  possession  of  the  Btrlp^ 
claiming  to  be  tbe  owners  thereof  as  against 
all  tbe  world.  There  has  never  been  any 
public  travel  nprni  Rainier  street,  nor  has 
there  ever  been  any  public  money  expencied 
In  the  Improvement  thereof.  Whether  or  not 
Rainier  street  was  physically  Inclosed  or 
obstmcted  In  any  way,  so  as  to  prevent  use 
thereof  by  the  public  by  the  nsnal  means  of 
travel  upon  public  highways,  during  any  poi^ 
tlon  of  the  period  from  Its  orl^nal  platUng 
and  dedication  In  1891  to  the  taking  posses- 
sion of  this  portion  thereof  by  the  respond- 
ents In  1902,  we  are  left  entirely  wlttkout  in- 
formatlon,  so  far  as  this  record  Is  concern- 
ed ;  and,  since  the  record  before  us  purports 
to  contain  all  tbe  fticta  brooght  before  the 
trial  court,  we  must  assome  that  no  evld«ice 
whatever  was  there  presented  upon  that 
question.  The  town  of  Stanwood  was  In- 
corporated In  October,  1008,  about  one  year 
after  respondraits  took  possesslbn  of  the 
strii^  since  whidi  time  the  addition  hu  been 
within  the  corporate  limits  of  tbe  town. 
Prior  to  that  time,  the  addition  was  not 
within  the  corporate  limits  of  any  dty  or 
town.  Resp<Hident8*  claim  of  title  may  be 
regarded  as  resting  upon  two  grounds,  whldt 
we  will  notice  In  order. 

[1]  Respondents  claim  title  upon  the  the- 
ory that  Rainier  street  was  vacated  and  the 
strip  in  controversy  thereby  rendered  a  part 
of  their  adjoining  lots  before  they  acquired 
title  to  the  lots  and  took  possession  of  the 
strip.  This  claim  Is  rested  upon  the  assump- 
tion that  the  vacation  was  accomplished  by 
Rainier  street  remaining  "unopened  for  pub- 
lic use"  for  a  period  of  more  than  five  years 
after  Its  platting  and  dedication,  within  the 
meaning  of  section  32,  p.  603,  Laws  of  1S90 ; 
section  3S03,  Bal.  Code,  In  force  prior  to  1900, 
reading  as  follows:  "Any  county  road,  or 
part  thereof,  which  has  heretofore  been  or 
may  hereafter  be  authorized,  which  remains 
unopened  for  public  use  for  the  space  of  five 
years  after  the  order  is  made  or  anthority 
granted  for  opening  the  same,  shall  be  and 
the  same  Is  hereby  vacated,  and  the  au- 
thority for  building  the  same  barred  by  Inpse 
of  time."  The  real  question  In  this  branch 
of  the  case  is:  Was  Rainier  street,  In  fact, 
"unopened  for  public  use"  for  a  period  of 
five  years  following  Its  dedication,  and  prior 
to  respondents'  taking  possession  of  the  strip 
here  involved? 

Our  attention  Is  directed  to  Murphy  v. 
King  County,  45  Wash.  587,  88  Pae.  1115.  and 
Cheney,  v.  King  County,  72  Wash.  490,  130 
Pac.  893,  which  are  principally  relied  upon 
by  counsel  for  respondents.  In  the  Murphy 
Case,  the  court  stated,  at  page  590  of  45 
Wash.,  and  page  1115  of  38  Pac.,  that  "the 
streets  were  covered  with  a  heavy  growth  of 
timber  and  underbrush,  and  had  never  been 
open  to  public  travel."  There  was  apparent- 
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ly,  in  that  case,  no  controversy  as  to  that 
fact;  the  real  question  being  as  to  whether 
dedicated  streets  upon  a  plat  made  by  owners 
of  land  outside  of  the  corporate  limits  of 
any  city  or  town  constituted  such  streets 
«ounty  roads,  within  the  meaning  of  the  law 
of  1890,  above  quoted.  The  court  there  sim- 
ply assumed  that  the  streets  had  remained 
unopened  for  public  use  for  more  than  five 
years  following  their  dedication,  as  to  which 
question  there  seems  to  have  been  no  con* 
troversy,  and  then  gave  its  consideration  to 
the  real  question  in  the  case.  In  the  Cheney 
Case,  there  was  evidence  tending  to  afflrma.- 
tively  show  that  the  street  involved  was  In 
fact  not  physically  open  to  public  use;  that 
Is,  that  it  was  not  physically  capable  of  be- 
ing used  by  the  usual  means  of  travel  upon 
public  highways.  The  paths  there  mentioned 
did  not  proceed  along  the  street  in  any  meas- 
ureable  degree  within  the  side  lines  of  the 
platted  street  The  street  was  held  to  have 
remained  Unopened  for  public  use  for  more 
than  five  years  following  its  dedication  be- 
cause there  was  evidence  affirmatively  show- 
ing that  to  be  a  physical  fact  In  Taylor 
V.  Howell-HUl  Mill  Co.,  74  Wash.  66, 132  Pac. 
726,  It  is  assumed,  rather  than  decided  as  a 
controverted  fact  that  the  street  "was  never 
opened  to  public  use." 

In  the  case  before  us,  we  have  no  evidence 
whatever  that  Rainier  street  was  unopened 
for  public  Qse  during  any  portion  of  the 
period  from  the  time  of  Its  dedication  in 
1891  to  the  taking  possession  of  this  portion 
thereof  by  respondents  in  1902.  For  aught 
that  appears  In  this  record,  and  we  are  to 
remember  that  all  of  the  evidence  presented 
to  the  trial  court  Is  before  us.  Rainier  street 
along  In  front  of  respondents'  lots,  may  have, 
during  this  entire  period,  been  actually  phys- 
ically open  for  public  use,  unobstructed,  un- 
inclosed,  and  by  nature  well  siilted  for  ordi- 
nary travel  by  such  means  as  are  in  common 
use  upon  public  highways.  Shall  we  presume 
to  the  contrary,  in  the  total  absence  of  proof 
upon  that  question?  We  are  of  the  opinion 
that  we  should  not  do  so,  and  that  the  burden 
of  showing  that  such  a  street  has  remained 
unopened  tor  public  use  for  the  period  nam- 
ed in  the  statute  should  be  upon  those  who 
rest  their  claims  upon  such  a  fact. 

[2]  Nor  do  we  think  that  the  fact  that 
there  was  no  public  travel  upon  the  street 
during  the  period  from  its  dedication  to  re- 
spondents* taking  possession  thereof  argues 
that  It  was  unopened  for  public  use  during 
that  period.  The  public  la  not,  under  all 
drcnmstances,  obliged  to  take  physical  pos- 
session of  public  highways,  whether  they 
have  been  acquired  by  dedication  or  other- 
wise, In  order  to  preserve  Its  rights  therein. 
It  a  highway  Is  in  fact  physically  open  to 


the  free  use  of  the  public  as  a  highway,  we 
think  the  public's  constructive  possession 
thereof  is  sufticieut  to  protect  its  acqxdred 
paper  title  thereto.  It  is  not  so  much  a  ques- 
tion of  the  public  being  in  actual  physical 
possession  of  the  highway  as  it  is  a  question 
of  some  one  else  being  In  possession  thereof, 
claiming  adverse  to  the  public.  We  have  no 
evidence  here  whatever,  as  we  have  noticed. 
Indicating  that  any  8U(^  claim  was  ever  as- 
serted during  the  eleven-year  period  follow- 
ing the  dedication  of  tills  highway  up  to  the 
time  respondents  took  possession  of  the  i>or^ 
tion  thereof  here  Involved, 

We  are  of  the  opinion  that  at  the  time 
respondents  took  possession  of  this  strip  of 
land.  Rainier  street  has  not  been  shown  to 
have  been  vacated  in  the  manner  claimed,  and 
that  the  public's  paper  title  thereto  being 
perfect  at  all  times,  the  burden  was  on 
respondents  to  show  a  better  title.  It  might 
well  be  argued,  from  the  facta  shown  In  this 
record  and  the  fair  inferences  to  t>e  drawn 
therefrom,  that  the  conveyance  of  these  lots 
by  the  original  dedicators  of  this  street  and 
the  platters  of  this  addition  in  1002,  describ- 
ing them  by  lot  and  block  numbera  and  the 
name  of  the  addition,  was,  In  substance,  a  re- 
dedication  of  this  very  street-  at  the  time. 
13  Cyc.  455.  Upon  this  Interesting  qnestlon, 
however,  .we  express  no  opinion. 

[3]  As  to  respondents'  adverse  possession, 
little  need  be  said,  in  view  of  the  conclusions 
we  have  reached  on  the  question  of  the  claim- 
ed vacation  of  Rainier  street  prior  to  the 
time  their  adverse  possession  commenced. 
Having  reached  the  conclusion  that  the  street 
was  not  shown  to  be  vacated  at  that  time.  It 
is  manifest  that  resi>ondents'  adverse  posses- 
sion can  avail  them  nothing  here.  We  have 
noticed  that  the  town  of  Stanwood  became  in- 
corporated In  190S,  only  one  year  following 
the  commencement  of  respondents'  adverse 
possession  of  the  strip  In  controversy.  That 
incorporation  brought  the  street  within  the 
corporate  limits  of  the  town,  thereby  exempt- 
ing it  from  the  further  operation  of  the  law 
of  1890  above  quoted.  It  was,  thereafter, 
no  longer  subject  to  vacation,  or  to  being  lost 
to  the  public,  by  the  operation  of  that  statute, 
since  that  statute  bad  no  application  to 
streets  within  cities  and  towns.  West 
Seattle  v.  West  Seattle  Land,  etc.,  Co.,  38 
Wash.  359,  80  Pac.  549;  Murphy  t.  King 
County,  45  Wash.  687,*  593,  88  Pac  1115. 

We  conclude  that  the  judgment  and  decree 
of  the  trial  court  must  be  reversed,  upon 
the  ground  that  Rainier  street  in  front  of 
respondents'  lots,  Is  still  an  existing  public 
street  It  Is  so  ordered. 

CROW,  C.  J.,  and  FUIXBBTON,  MOBBIS, 
and  MOUMTf  JJ^  concur. 
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FRANCE  et  al.  T.  DEEP  RIVER  LOOOXNG 
00.  (No.  11,706.) 

(Snprraoe  Ooart  of  Washtnfton.   April  28, 

1014.) 

1.  Woods  and  Fobbstb  (J  1^— BuL  Pbofeb- 

TT— StaNDIMO  TlkfBEB. 

Standing  timber  is  real  propertJi  When 
title  to  both  timber  and  land  is  vested  in  one 
ownerahip. 

[Ed.  Note.— For  other  caBes,  see  Woods  and 
Forests,  Cent.  Dig.  8  1;  Dec  Dig.  i  I.*] 

2l  Frauds,  Statutb  of  (S  66*>-OoiiVETAirCK 

OF  Standing  Txuber. 

A  coDveyance  of  atandtng  timber,  with  the 
right  of  entry  upon  the  land  and  removal  of  the 
timber  therefrom  viChlD  a  stated  period  or  a 
reasonable  time,  is  within  Rem.  &  Bal.  Code,  §8 
8745,  HT46,  requiring  conveyances  of  any  in- 
terest in  realty  to  be  by  deed. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute o^  Cent  Dig.  88-89,  136-138;  Dec. 
Dig.  r56.*] 

8.  Loos  aud  Loogino  (8  3*)— Oonvetanob  of 

TlMBEB. 

A  deed  conveying  all  of  the  timber  and  trees 
npon  described  land,  "and  the  right  of  entering 
upon  said  land  and  removing  said  timber  ana 
trees  from  same  at  the  pleasure  of  said  grantee, 
his  heirs,  personal  representativea,  and  aasigns. 
*  *  *  to  have  and  to  hold  the  said  granted 
property  and  privileges"  to  the  said  grantee, 
^hia  heirs,  personal  representatives,  and  assigns 
forever,"  gave  the  grantee  a  perpetoal  right  to 
enter  and  remove  the  timber,  and  hence  did  not 
convert  the  timber  into  personalty. 

[Bid.  Note^For  other  cases,  ace  Iio^  and 
Logging,  Cent.  Dig.  18  6-12;  Dec  Dig.  I  S.*] 

4.  Taxation        708*)— FoBSOijOBVBB— Sebt- 

ICE. 

A  sheriffs  return  In  a  tax  foreclosure  pro- 
ceeding against  a  corporation,  showing  that  the 
corporation  could  not  be  found  in  the  county, 
and  an  affidavit  that  it  was  not  a  resident  and 
oould  not  be  found  in  the  state  for  service  of 

{trocesa,  were  suffident  to  support  a  judgment  of 
oreclosare,  and  pni  the  boraen  on  the  corpora- 
tion to  show,  in  a  collateral  proceeding,  that  It 
ccHild  have  been  personally  served. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  18  12»1-1297, 1406, 163&-1642 ;  Dec 
Dig.  8  708.*1 

6.  Taxation    ({  708*)— FoBCCLommo— Pbb- 

0ONAX  SkBVICB— EVIDKNCI. 

Evidence  that  a  witness  was  the  statutory 
agent  of  a  corporation  during  the  year  a  tax 
foreclosure  proceeding  was  brought  against  it, 
and  was  on  the  land  at  intervals  of  a  month  or 
two  during  the  year^  was  not  sufficient  to  over- 
come the  presumption  of  jurisdiction  arising 
from  the  sheriff's  return  in  the  foreclosure  pro- 
ceeding, showing  that  the  corporation  could  not 
be  found  in  the  county,  and  by  the  usual  affidavit 
that  it  could  not  be  found  for  aerrice  In  the 
state. 

[Ed.  Note.— For  other  casee,  see  Taxation, 
C^nt  T>ie.  §8  1291-1297, 1^M63&-1642;  Dec 
Dig.  I  708.-] 

tL  Taxation  ({  765*)— SnFnciENCT  of  Tax 
Peed— SioNATUBE  bt  TaEASimBR. 

Where  a  tax  foreclosure  proceeding  was 
regular  in  all  respects,  and  the  treasurer  duly 
acknowledged  the  execution  of  the  tax  deed,  and 
his  name  appeared  as  grantor  in  the  granting 
clanae,  the  fact  that  bis  name  was  not  subscribed 
at  the  foot  of  the  deed  would  not  render  it  in- 
valid. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  f|  1523-1527 ;  DecDig.  {  765.*3 

ICoont,  J.,  dissenting. 


Department  2.  Appeal  from  Superior 
Court,  Padflc  Comity;  Edward  H.  Wrl^t, 
Jndge. 

Action  by  B.  L.  France  and  others  against' 
the  Deep  Blver  Logging  Company.  From  a 
Judgmmt  tlx  platntUEs,  defendant  appeals. 
Afflrmed. 

Coovert  &  Mannlx,  of  Portland,  Or.,  and 
Bond  &  Eddy,  of  South  Bend,  for  appellant 
Welsh  &  Welsh,  of  South  Bend,  and  Abel  & 
Burnett,  of  Monteaano,  for  respondents. 

PARKER,  X  The  plalntUh,  daSmliv  to 
be  the  owners  of  a  tract  of  Umd  In  Padflc 
county,  commenced  this  action  In  the  m- 
perlor  court  for  that  county,  seeking  recov- 
ery of  damagea  from  the  defendant  tor  cut- 
ting and  removing  timber  th^efrom.  A  trial 
before  the  court  vrlthctnt  a  Jury  resulted  in 
findings  and  Judgment  In  favor  <tf  the  plidn- 
tlifs  for  99,000  damages,  from  irtildi  the  de- 
fmdant  has  appealed. 

The  real  controrer^  Is  over  tbo  title  to 
the  timber  upon  fbo  land.  App^ant  claims 
title  to  the  timber  fhroi^  conveyance  there- 
of from  William  J.  Dyer,  the  original  pat- 
entee of  the  land,  wlitle  respondents  dalm  ti- 
tle to  both  the  land  and  the  timber  throngh 
a  tax  foreclosure  and  deed  thereunder,  is- 
sued to  them  by  the  treasurer  of  Padflc  coun- 
ty some  two  years  before  the  removal  of  tiie 
timber  by  appellant 

On  November  16,  1892,  William  J.  Dyer, 
by  deed  duly  executed  and  acknowledged, 
conveyed  the  timber  upon  the  land,  with  the 
right  of  entry  and  removal,  to  O.  H.  Mooers ; 
the  granting  language  of  the  conveyance  be- 
ing as  follows:  "By  these  presents  do  grant, 
bargain,  sell,  and  convey  unto  said  G.  B. 
Mooers,  bis  heirs,  personal  representatives, 
and  assigns,  all  timber  and  trees  (Inclusive 
of  both  standing  trees  and  fallen  trees)  upon 
the  south  half  of  the  southeast  quarter  and 
the  south  half  of  the  southwest  quarter  of 
section  30,  in  township  11  north  of  range  8 
west  of  the  Willamette  meridian,  in  Pacific 
county,  state  of  Washington,  and  the  right  of 
entering  upon  said  land  and  removing  said 
timber  and  trees  from  the  same  at  the  pleas- 
ure of  said  grantee,  his  heirs,  personal  rep- 
resentatives, and  assigns,  and  of  doing  all 
things  necessary  to  log  or  remove  said  tim- 
ber without  unreasonable  damage  to  said 
land.  To  have  and  to  hold  the  said  granted 
property  and  privileges  to  the  said  O.  H. 
Mooers,  his  heirs,  personal  representatives, 
and  assigns,  forever."  On  July  1,  1902, 
Mooers  conveyed  tbla  same  timber,  with  the 
right  of  entry  and  removal,  to  the  Deep  Riv- 
er Logging  Company,  appellant,  using  this 
same  language  in  the  granting  portion  of  the 
conveyance.  Both  of  these  conveyances  were 
duly  recorded  In  the  office  of  the  auditor  of 
Padflc  county  soon  after  their  execution  as 
deeds  to  real  property. 
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In  July,  1907,  respondents,  having  become 
tbe  owners  of  tbe  lien  charged  against  the 
land  for  general  taxes  In  the  years  1902  and 
subsequent  years,  evidenced  by  certificate  of 
delinquency  and  tax  receipts,  commenced 
foreclosure  of  their  lien  in  the  superior  court 
for  Pacific  county  against  William  J.  Dyer 
and  Deep  River  Logging  Company.  There- 
after such  proceedings  were  had  in  that 
foreclosure  action  that  Judgment  and  order 
of  sale  of  the  land  was  rendered  therein, 
sale  of  the  land  In  pursuance  thereof  was 
made  at  which  the  respondents  became  the 
purchaser  thereof,  and  a  tax  deed  was  ac- 
cordingly issued  to  respondents  by  the  treas- 
urer of  Pacific  county  on  December  19, 1907. 
The  land  and  the  timber  thereon  had  not 
been  assessed  or  taxed  separately  at  any  time 
prior  to  the  time  of  respondens'  tax  fore- 
closure; the  whole  being  assessed  together 
as  real  property.  Appellant  never  requested 
that  tbe  timber  upon  the  land  be  assessed 
separately  from  the  land,  nor  did  a^^ellant 
ever  make  any  return  of  the  timber  up<Hi  tbe 
laud  as  personal  property  to  the  assessor  of 
Padflc  county,  nor  did  appellant  ever  pay 
any  taxes  thereon  In  any  form,  though  it 
did  make  return  of  and  pay  taxes  upon  per- 
sonal property  owned  by  it  in  Pacific  county. 
During  the  months  of  July,  1910,  to  April, 
1911,  inclusive,  appellant  went  upon  the  land, 
and  cut  and  removed  therefrom  standing 
timber  of  the  value  of  $9,000,  for  which 
damages  In  that  sum  were  awarded  to  re- 
spondents by  the  Judgment  in  tbla  action,  as 
We  have  stated.  Other  facts  will  be  noticed 
as  may  become  necessary  in  connection  with 
our  discussion  of  appellant's  several  conten- 
tions. 

[1]  Counsel  for  appellant  first  contended 
tliat  respondents*  tax  deed  did  not  convey 
to  them  the  title  to  the  timber  upon  tbe  land, 
because  the  timber  was  constructively  sev- 
ered from  the  land  and  became  personal 
property  by  the  conveyance  by  Dyer  to 
Mooers  In  1892.  Prior  to  the  act  of  1907 
(Rem.  &  Bal.  Code,  1  909C9>  which  became 
the  law  long  after  the  assessment  and  levy 
of  the  taxes  upon  which  respondents'  fore- 
closure and  deed  rests,  we  bad  no  statute  law 
touching  the  qnestion  of  standing  timber  be- 
ing real  or  personal  property  for  purposes 
of  BBsesBment  and  taxation  when  separately 
owned.  It  Is  elementary  law  that  standing 
timber  la  real  property — as  much  so  as  the 
land  on  which  It  stands — when  tbe  titie  to 
both  the  timber  and  the  land  Is  vested  In 
one  ownership. 

[2]  It  may  now  be  regarded  as  the  settled 
law  ot  this  state,  in  harmony  with  the  de- 
cided weight  of  authority  elsewhere,  that 
conveyance  of  standing  timber,  with  the  right 
of  entry  upon  the  land  and  removal  of  the 
timber  therefrom  in  the  future,  whether  tbe 
time  of  removal  be  measured  by  stated  or 
reasonable  time,  Is  within  our  statute  re^ 
quiring  conveyances  of  real  estate  or  any  in- 
terest therein  to  be  by  deed.   Rem.  &  Bal. 


Code,  IS  8745,  8744;  Seymour  v.  Iji  Furgey, 
47  Wash.  450,  92  Pac.  267;  TbiU  v.  John- 
ston, 60  Wash.  393,  111  Pac  225 ;  Engleson 
V.  Port  Crescent  Shingle  Co.,  74  Wash.  424. 
133  Pac.  1030,  20  Cyc.  212 ;  Ives  v.  Atlantic, 
etc.,  R,  Co.,  142  N.  C.  131,  55  S.  E.  74,  115 
Am.  St  Rep.  732.  See  note  to  this  case  In 
0  Ami.  Cas.  192.  It  is  plain,  therefore,  that 
the  timber  here  involved  was.  In  any  event, 
real  property  until  conveyed  by  Dyer  to 
Mooers  In  1892,  and  that  Its  conversion  Into 
personal  property  depends  entirely  upon  the 
effect  of  that  conveyance.  Manifestly  the 
timber  did  not  become  personal  property, 
unless  It  became  such  by  virtue  of  that  con- 
veyance. The  conveyance  by  Mooers  to  ap- 
pellant thereafter  had  no  effect  upon  this 
question. 

There  hare  been  two  decisions  rendered  by 
this  court  wblch  may  seem  to  have  some 
bearing  upon  this  question.  In  Brodack  v. 
Morsbach,  38  Wash.  72,  80  Pac.  275,  there 
was  under  consideration  a  duly  executed 
and  acknowledged  written  contract  for  the 
sale  of  standing  timber.  Some  cont^tion 
was  there  apparently  made  that  the  con- 
tract did  not  in  form  amount  to  a  convey- 
ance; but,  it  having  recited  full  payment  of 
tbe  consideration,  it  was  held  by  the  court  to 
be  in  effect  a  conveyance  of  the  timber,  car- 
rying an  Implied  license  to  remove  It  from 
tbe  land.  A  subsequent  purchaser  ot  the 
land  had  actual  notice  of  the  conveyance  of 
tbe  timber,  and  was  held  not  to  have  ac* 
quired  the  timber  with  tbe  laud ;  this  being 
the  main  question  involved.  In  a  per  curiam 
opinion  so  holding,  tills  court,  among  other 
things,  said:  "Conceding  that  the  sale  of 
tbe  growing  timber  was  a  -  sale  of  an  Inter- 
est in  the  land,  upon  the  execution  and  de- 
livery of  tbe  contract  of  sale,  the  timber  be- 
came personal  property,  and  the  only  inter- 
est the  defendants  had,  or  could  claim.  In  tbe 
land  upon  which  the  timber  stood,  was  an 
implied  license  to  enter  and  remove  tbe  tim- 
ber." Brodack  v.  Morsbach,  38  Wash.  72,  80 
Pac.  276.  The  court  expressly  refrained 
from  determining  tbe  qnestion  of  time  limi- 
tation against  the  removal  of  the  timber,  as 
not  being  involved*  in  the  case.  A  review  of 
that  case,  we  think,  renders  it  plain  that  tbe 
court's  decision  would  have  been  tbe  same, 
regardless  of  whether  or  not  the  timber  be- 
came personal  property  by  the  conveyance 
there  Involved,  and  that  that  question  was 
wholly  unnecessary  to  be  decided  In  dispos- 
ing of  the  case  as  the  court  did. 

In  the  recent  case  ot  Engleson  t.  Port 
Crescoit  Shingle  Co.,  74  Wash.  133  Pac. 
1030,  we  had  under  consideration  a  situation 
leading  to  a  decision  In  substance  somewhat 
Inconsistent  with  the  remarks  ot  the  court 
above  quoted  from  the  Broda<&  Case  The 
action  was  to  recover  compensation  f&r  serv- 
ices rendered  In  effecting  a  sale  of  standing 
timber.  Recovery  was  doiled  by  this  court 
on  the  ground  that  there  was  no  contracc 
for  such  service  evldmced  In  wrltli^,  u 
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required  hy  sectLon  Bon.  ft  BaL  Code, 
rmderlDg  void,  If  not  evtdenced  in  writing, 
"any  agreement  aatborizing  or  employing  an 
agent  or  broker  to  sell  or  purchase  real  es- 
tate for  compensation  or  a  commission.*' 
nie  standing  timber  InTolved  In  that  case 
was  in  part  upon  lands  owned  by  i^ipellant 
and  in  part  upon  lands  owned  by  third  per- 
sons who  liad  sold  the  timber  thereon  to  ap- 
pellant; appellant  being  tiie  defttidant  In 
the  action,  from  whom  comndsslon  upon  the 
sale  of  the  timber  was  sought  to  be  recover^ 
ed.  The  dedskm  in  that  case  was,  In  effect, 
a  holing  Uiat  no  part  of  the  commission 
oonid  be  recorered,  notwithstanding  a  por^ 
tlon  of  the  timber  sold  b^  the  plalntUit  claim- 
fog  commission,  was  owned  by  the  defend- 
ant separate  from  the  ownership  of  the  land 
by  another.  It  would  seem  that,  if  appel- 
lant's contention  in  the  case  before  us  be 
well  grounded,  the  plaintiff  in  &e  Engleson 
Case  would  hare  been  entitled  to  recover 
upon  the  oral  contract,  so  far  as  he  was  en- 
titled to  commission  for  the  sale  of  the  por- 
tion of  the  defendant's  timber  owned  by 
blm  separate  from  the  land.  The  question, 
however,  does  not  seem  to  have-  been  pre- 
sented for  consideration  in  that  case,  yet 
the  question  comes  as  near  being  In  the 
case  as  It  was  In  the  Brodack  Case.  We 
conclude  that  neither  of  these  decisions 
shonld  be  regarded  as  controlling  authority 
upon  this  question.  This  leaves  us  without 
any  controlling  authority  upon  the  question, 
BO  far  as  our  own  decisions  are  concerned. 

A  number  of  decisions  of  ttie  courts  are 
brought  to  our  notice,  holding  that  standing 
timber,  when  sold  by  the  owner  of  the  land, 
with  the  right  of  entry  and  removal,  ceases 
to  be  real  property,  and  becomes  personal 
property.  The  decisions  so  holding,  render- 
ed since  1850,  to  which  our  attention  has 
been  called,  upon  examination,  will  be  found 
to  involve  sales  of  timber  with  the  right  of 
entry  and  removal  for  a  fixed,  limited  period, 
or  cases  where  such  right  of  entry  is  subject 
to  be  revolied  upon  notice  by  the  landowner. 
In  Kingsley  v.  Holbrook,  45  N.  H.  313,  86 
Am,  Dec.  173,  the  right  of  entry  and  removal 
was  limited  to  3  years.  In  Fairbanks  v. 
Stowe,  83  Vt  155.  74  Ati.  1006,  138  Am.  St. 
Bep.  1074,  the  right  of  entry  and  removal 
was  limited  to  B  years.  In  Montgomery  v. 
Peach  River  Co.,  54  Tex.  Civ.  App.  143,  117 
8.  W.  1061,  the  right  of  entry  and  removal 
was  limited  to  approximately  7  years;  be- 
sides, the  land  was  school  land,  and  In  no 
event  taxable,  while  the  timber  was  owned 
by  a  private  person,  and  was  held  to  be  tax- 
able as  personal  property  of  sudi  person. 
In  Barber  t.  Bodgers.  71  Pa.  362,  the  right 
of  entry  and  removal  was  subject  to  be  re- 
voked upon  30  days*  notice.  At  pages  366, 
367,  the  court  observes:  "If  the  agreement 
does  not  contemplate  the  immediate  sever- 
ance of  the  timber,  it  is  a  contract  for  the 
sale  or  reservation  of  an  Interest  in  land. 


and  until  actual  severance  the  timber  in 
sndi  case  passes  to  the  h^r,  and  not  to  the 
personal  represoitatlve.  But  when  the 
agreement  Is  made  with  a  view  to  tb»  imme- 
diate severance  of  the  flmber  from  the  soil, 
it  is  regarded  as  peraonat  property*  and  pass- 
es to  the  executor  and  administrator,  and 
not  to  the  heir.  *  *  •  If  the  lesorvatioB 
had  been  of  a  perpetual  right  to  enter  on  the 
land  and  cut  all  the  pine  and  hemlot^  timber 
growing  thereon,  or  of  a  right  to  cut  and 
take  it  off  at  discretion  as  to  time,  thai  It 
would  be  within  the  rule  laid  down  in  Teakle 
T.  Jacob,  33  Pa.  376,  and  Pattlson's  Appeal, 
61  Pa.  291  [100  Am.  Dec  637],  and  be  re- 
garded as  an  interest  In  land,  which  would 
pass  to  the  h^  and  not  to  the  administrator 
on  the  vendor's  deatti." 

This  is  a  recognition  of  a  distloctlon  be- 
tween the  effect  of  an  agreed  Immediate  re- 
moval or  upon  notice,  and  an  agreement  to 
preserve  the  right  of  entry  and  removal  for 
an  unlimited  time.  Our  attention  is  also 
called  to  Warren  v.  Leland,  2  Barb.  (N.  Y.) 
613,  decided  in  1847.  That  dedslon,  however, 
and  the  numerous  earlier  decisions  there  re- 
viewed, we  regard  as  of  little  practical  aid 
to  the  solution  of  the  question  here  Involved. 
They  furnish  but  little  light  touching  the 
nature  of  such  a  continuing  right  of  entry 
upon  land  and  removal  of  the  timber  there- 
from as  is  here  Involved. 

[3]  Now,  assuming,  but  not  deciding,  that 
a  conveyance  of  standing  timber,  with  the 
right  to  enter  upon  the  land  and  remove  It 
within  a  stated  or  reasonable  time,  such  as 
would  be  held  to  mean  presently,  that  is, 
within  such  time  as  would  enable  the  gran- 
tee, under  ordinary  circumstances,  to  con- 
veniently remove  It,  having  in  mind  Its  quan- 
tity, and  the  size  of  the  task  of  its  removal, 
would  have  the  effect  of  converting  the  tim- 
ber and  the  right  of  entry  for  Its  removal 
Into  personal  property;  did  the  grant  of  this 
timber,  together  with  the  right  of  entry  and 
removal  thereof,  made  by  Dyer  to  Mooers 
in  1892,  convert  the  same  into  personal  prop- 
erty? Recurring  to  the  language  of  that 
conveyance,  it  will  be  noticed  that  it  gave 
to  Dyer  and  his  assigns  "the  right  of  enter- 
ing upon  said  land  and  removing  said  tim- 
ber and  trees  from  the  same  at  the  pleasure 
of  said  grantee,  his  heirs,  personal  represent- 
atives, and  assigns,  *  *  *  to  have  and 
to  hold  the  said  granted  property  and  privi- 
leges  to  the  said  O.  H.  Mooers,  his  heirs, 
personal  representatives,  and  assigns,  lorev- 
rr."  We  italicize  the  words  we  regard  as 
controlling  here.  This  language  points,  we 
think,  conclusively  to  an  Intention  on  the 
part  of  the  grantor  to  convey  a  continuing, 
perpetual  right,  for  all  time,  to  enter  upon 
the  land  and  remove  the  timber.  The  gran- 
tee's assigns  or  descendants  may  do  so  100 
years  hence.  Grants  In  substance  the  same 
as  this  were  held  by.  Us  to  have  such  effect 
in  Skamania  Boom  Oo.  t.  Toonaua,  64  Waah. 
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94,  116  Pac.  645,  and  Healy  r.  Ererett  & 
Cherry  Valley  Traction  Co.,  139  Pac.  601*. 

No  decision  has  come  to  oar  notice,  render- 
ed by  any  court  in  this  country  within  the 
past  70  years,  holding  that  such  a  grant  of 
standing  Umber,  with  right  of  entry  upon 
the  land,  ctmrerted  the  property  right  there* 
by  created.  Into  personal  property,  nor  are 
tiiere  any  early  decisions  which  we  regard 
as  controlling  antbority  here  to  tiiat  effect 
Not  (mly  is  this  the  meaning  of  the  language 
of  tile  conveyance;  but  the  acts  of  all  par- 
ties concerned  point  with  eanal  certainty, 
by  tiidr  acts  and  admissions,  to  this  con- 
stmctton  by  them  of  the  language  of  tiie 
gran^  as  evidenced  by  the  fact  that  more 
than  17  years  elapsed  from  the  making'  of 
the  grant,  when  it  is  claimed  tiiat  the  prop* 
erty  was  converted  into  personal  property, 
until  It  was  removed  by  the  grantee's  suc- 
cessor, this  appellant,  that  appellant  has 
never  returned  or  listed  the  timber  as  pei^ 
sonal  property,  that  appellant  has  never  paid 
any  taxes  upon  the  timber  in  any  form,  and 
that  appellant  has  never  requested  the  tax- 
Ing  officers  of  Pacific  county  to  assess  the 
timber  separate  from  the  land.  Even  if  we 
r^rded  the  question  as  doubtful,  we  would 
resolve  such  doubt  In  £avor  of  the  view  that 
the  timber,  for  the  purpose  of  taxation,  has 
been  at  all  times  real  property,  since,  viewed 
in  Its  physical  aspect  alone,  It  Is  real  prop- 
erty, and  will  be  presumed  to  be  sudi  until 
clearly  shown  to  be  otherwise. 

If  tbls  property  right  acquired  by  Hooers 
and  his  grantee,  appellant,  became  personal 
property  by  Dyer's  conveyance,  manifestly 
it  then  ceased  to  be  an  interest  In  real  estate, 
and  could  thereafter  be  conveyed  otherwise 
than  by  deed;  interest  in  real  estate  being 
required  to  be  so  conveyed  by  sections  874S, 
S7*S,  Rem.  &  Bal.  Code,  leases  for  less  than 
one  year  being  the  only  exception  (section 
8802,  Rem.  &  Bal.  Code).  Is  It  possible  that 
this  property  right,  to  wit,  tiUe  to  the  tim- 
ber with  the  right  of  entry  and  removal, 
"to  have  and  to  hold  the  <atu  granted  prop- 
erty and  privileffca  •  •  *  forever,"  ceas- 
ed to  be  real  property  by  the  conveyance  of 
Dyer,  containing  this  language?  It  is  not 
conceivable  to  ns  that  this  question  can  be 
lo^cally  answered  in  the  affirmative.  The 
right  to  the  timber  was  so  connected  with 
the  continuing  right  to  enter  upon  the  laud 
as  to  not  be  severable  one  from  the  other, 
except  by  the  actual  physical  removal  of  the 
timber,  thereby  putting  an  end  to  the  right 
of  entry. 

It  may  be  suggested  that  possibly  the  logi- 
cal classiflcotlon  of  conveyance  of  standing 
timber,  for  the  purpose  of  determining 
whether  the  Interest  so  conveyed  thereby 
becomes  personal  or  remains  r^  property, 
would  be  to  regard  the  Interest  conveyed  as 
'real  property  in  all  cases  where  the  right  of 
entry  npon  the  land  is  to  continue  for  moro 
than'' one  year.    We  leave  this  tat  futoro 


consideration,  howev»,  and  desire  not  to  be 
understood  as  expressing  an  opinion  thereon 
at  this  time.  We  give  no  consideration  to 
the  effect  of  the  law  of  1907.  We  conclude 
that  the  land  and  timber  here  involved  were 
properly  assessable  together  as  real  property, 
and  that  the  tax  foreclosure  if  r^;nlar  as 
against  Dyer  and  appellant,  vested  title  in 
requndents  to  both  the  land  and  timber  at 
least  two  years  before  the  removal  of  tiie 
timber  by  appellant.  ' 

[4]  It  is  next  contended  that  the  tax  fore* 
closure  npon  whlfdt  respondent's  tax  deed 
rests  vna  of  no  force  or  vall^Qr  as  against 
appellant,  because  appellant  was  not  person- 
ally served  with  summons  therein.  Appel- 
lant Is  an  Oregon  corporation.  Wffllam  J. 
Dyer,  the  owner  of  the  land  at  the  time  of 
the  tax  foreclosure,  was  then  also  a  resident 
of  Oregon.  Service  was  had  in  the  tax  fore- 
closure  action  by  publication.  No-contentlon  is 
made  against  the  sufficiency  of  that  publica- 
tion or  the  prima  facie  showli^  then  made 
upon  which  it  rests;  the  cimtentiou  being 
only  that  appellant  tbaa  had  <^cers  within 
this  state,  enabling  these  rei^ondents^  plain- 
tiffs in  the  tax  foreclosure  ^raeeedlog,  to 
cause  It  to  be  served  personally.  A  sheriff's 
return  in  the  tax  foreclosure  proceeding, 
showing  that  appellant  could  not  be  found 
within  Pacific  county,  was  made;  also  affi- 
davit in  usual  form  to  the  effect  that  appel- 
lant was  not  a  resident  of  this  state  and 
could  not  be  found  therein  for  service  of 
process  upon  It  Manlfestiy  this  Is  sufficient 
to  support  the  Judgment  In  the  tax  foreclo- 
sure and  put  the  burden  of  proof  npon  appel- 
lant to  show  that  it  had  officers  within  this 
state  who  could  have  been  personally  served 
with  summons  in  the  foreclosure  action. 

[1]  The  only  Information  we  have  upon 
that  subject  Is  furnished  by  the  testimony  of 
one  Olson,  manager  of  appellant's  business, 
whose  residence  was  in  Portiand.  Dr.,  and 
upon  whom  they  claim  service'  should  have 
been  made  In  the  tax  foreclosure  action,  as 
follows :  "During  the  years  1906,  1907,  and 
1908  I  was  actually  on  the  laud  down  there 
near  the  Nasel  river.  I  was  not  there  con- 
tinuously. It  might  have  been  a  month  or 
two  between  each  time  I  was  over  there.  I 
was  manager  of  the  company.  It  was  my 
duty  to  do  the  operating  and  get  the  logs  out 
of  there.  I  was  the  statutory  agent  of  the 
corporation  here  In  1906  and  1907.  We  were 
shut  down  part  of  the  time,  but  never  closed 
down  the  entire  plant  for  any  period  to  ex- 
ceed from  tvro  to  four  weeks.  I  go  down  at 
least  every  two  weeks.  This  was  true  in 
1907."  We  are  of  the  opinion  that  this  is  not 
sufficient  to  overcome  the  presumption  of  the 
court  having  acquired  Jurisdiction  in  the  tax 
foreclosure  action,  as  evidenced  by  the  pro- 
ceedings and  recitals  of  the  Judgment  ren- 
dered therein.  Ballard  v.  Way,  34  Wash. 
116,  74  Pac  1067,  101  Am.  St  Rep.  993;  No- 
lan-v.  Amot,  36  Wash.  101,  78  Pac.  463. 
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Contention  Is  made  against  the  soffidency* 
of  the  treasurer's  deed  Issued  to  respond- 
ents,  upon  their  becoming  purchasers  at  the 
tax  sale  held  nnder  the  foreclosure,  in  that, 
as  proven  upon  the  trial,  the  treasurer's  sig- 
nature was  not  subscribed  at  the  foot  of  the 
deed.  The  original  deed  of  the  treasurer  bad 
become  lost,  and  It  therefore  became  necessa- 
ry to  prore  the  same  by  a  certified  copy  from 
the  records  of  the  coimty  auditor,  where  It 
bad  been  recorded.  This  certified  copy  falls 
to  show  the  signature  of  the  treasurer.  It 
Is  Id  the  usual  statutory  form,  reciting  the 
sale  to  respondents,  and  that  It  was  made 
"between  J.  E!.  Stout,  as  treasurer  of  Facltie 
county,  state  of  Waeblngton,  party  of  the 
first  part,  and  E.  L.  France,  L.  U  Wakefield, 
and  E.  S.  Avey,  parties  of  the  second  part," 
aad  "that  I,  J.  E.  Stout,  county  treasurer  of 
Pacific  county,  *  *  *  do  hereby  grant 
and  coDvey  unto  B.  L.  France,  L.  L.  Wake- 
field, and  E.  S.  Arey,  and  to  their  heirs  and 
assigns  forever,  the  said  real  estate  hereinbe- 
fore described.   »  County  Treasurer." 

Execution  of  the  deed  was  duly  acknowledg- 
ed by  the  couaty  treasurer,  as  evidenced  by 
certificate  under  official  seal,  indorsed  there- 
on in  DBual  form,  by  an  offlcw  authorized  to 
take  acknowledgments. 

[I]  In  view  of  the  fact  that  thU  deed  la 
but  the  culmination  of  the  tax  foreclosure 
upon  which  it  rests^  that  such  foreclosure  ap> 
pearg  in  aU  respects  regular,  that  the  treas- 
urer aduMwledged  Its  «ecatlon  before  an 
officer  authorized  to  take  acknowledgments, 
that  his  name  appears  in  the  granting  dause 
as  the  grantor,  and  the  fact  tbat  the  ezecu* 
Hon  of  the  deed  was  nothing  more  than  a 
ministerial  act»  which  reqwndentfl  were  en- 
titled to  have  the  treasurer  perfbrm,  we  are 
of  the  opinion  that  the  respondents*  tax  title 
dwuld  not  be  bdd  T^d  because  of  the  atn 
aenoe  of  the  subMrlptton  of  tb»  treasurer's 
name  at  the  foot  of  the  deed.  The  fMlowing 
laid  support  to  this  view:  Ttnglejr  r.  Bel- 
nwghatu  Bay  Boom  Ca,  S  Wash.  644,  S2  Pac. 
787,  S3  Pac.  lOOS;  Buieka  Sandstone  Go.  v. 
Long.  11  Wash.  101,  30  Pac.  446;  Anderson 
T.  Wallace  Lumber  Co.,  80  Wash.  147*  70  Pac. 
247 ;  American  Savings  Bank  &  Trust  Co.  v. 
Helgeson,  64  Wash.  54,  116  Pae  837^  Ann. 
Caa  1913A.  SOO;  The  last  dted  decisloD. 
Iwwever,  was  overruled  oa  rehearing  In  67 
Wash.  572, 122  Pac.  26,  Ann.  Ca&  1013A.  800, 
upon  the  partltmlar  facta  of  tli^at  casew 

Bespondents  have  also  rested  their  tiae  to 
the  land  and  the  timber  thereon  upon  the 
thre»>year  statute  of -  limitations  against  ac- 
tions to  set  aside  tax  deeds  (Bern.  &  Bal. 
Cod^  I  1G2),  which  they  daim  has  run  In 
their  tavw.  In  view  of  the  fact  that  appel- 
lant must  have  been  In  pomesslon  of  the  land 
some  ctmslderable  portion  of  the  three  years 
following  the  exeeuUon  of  the  tax  deed,  tha« 
may  be  reasons  for  regarding  the  statute  aa 
avoided  by  such  possesion,  under  our  ded- 


slon  In  Buty  v.  Ooldflndi,  74  Wash.  5S2,  1S3 
Pac.  1057,  where  we  consider  this  statute 
of  limitations  in  the  light  of  the  original  own- 
er being  in  possession.  We  prefer  to  express 
no  opinion  tipon  the  rights  of  respondeuts,  in 
so  far  as  they  are  sought  to  be  rested  upon 
the  three-year  statute  of  limitations,  and  it 
Is  unnecessary  for  us  to  do  so  hera 
The  Judgment  is  affirmed. 

GROW,  a  J.,  and  rULLEBTON  and  MOB^ 
RIS,  J  J.,  concmr. 

MOUNT,  J.  I  dissent  It  seems  clear  to^ 
me  that  the  deed  from  Dyer  to  Mooers  in  1892 
severed  the  timber  from  the  land,  so  that 
thereafter  the  timber  and  the  land  for  all 
purposes  became  separate  properties,  one 
personal  and  the  other  realty,  in  different 
owners.  The  case  of  Brodack  v.  Morsbadi, 
supra,  so  holds,  and  the  cases  of  Skamania 
Boom  Co.  V.  Youmans  and  Healy  v.  Traction 
Company,  supra,  hold  to  tbe  same  effect 

Taxes  thereafter  levied  upon  the  land  did 
not  affect  the  timber  and  a  sale  of  tbe  land 
for  taxes  did  not  carry  tbe  timber.  The 
ownership  of  the  timber  is  still  in  the  appel- 
lant The  judgment  Is  therefore  wrong  and 
should  be  reversed. 

'  (79  Wash.  278) 

CLCMPNER     V.     SPOKANE  -  COLUMBIA 
RIVER  R.  &  NAVIGATION  CO. 
(No.  11,620.) 

(Supreme  Court  of  Washington.   April  27, 
1814.)  ^ 

RBonvxBs  (I  18&*>—AonoHa— Coots— RioHia 

OF  RECEIVEBB. 

A  receiver,  being  an  officer  of  tb«  court  ap- 
pointed to  conserve  an  estate,  cannot  continue 
the  receivership  to  advance  his  own  interestSt 
and  hence  is  not  entitled  to  costs  expended  on 
his  appeal  from  a  Judpimeot  reducing  bis  com- 
pensatioo,  or  for  services  rendered  in  conserv- 
ing the  property  pending  the  appeal. 

[Ed.  Note.— Fox.  other  cases,  see  Receivers, 
Cent  Dig.  {§  370,  880;  Dec  Dig.  1 189.*] 

Department  1*  Appeal  from  Superior 
Cou  rt,  Spokane  (bounty ;  Bi  H.  SuUlvan, 
Judge. 

Action  by  H.  V.  Clumpner  against  the 
Spokane-Columbia  River  Railroad  &  Naviga- 
tion Company,  in  which  B.  C  Mosby  was  ap- 
pointed receiver.  From  a  judgmmt  refusing 
him  further  compensation,  and  denying  him 
costs  on  tbe  petition  of  the  Farmen^  ft  Me- 
chanics' Bank  and  another,  he  appeals.  Af- 
firmed. 

D.  W.  Henley  and  Harris  Baldwin,  both 
of  Spokane^  tor  appellant  Starker  ft  Bel* 
knap,  of  Spokane,  tor  reqwndents. 

OOSB,  J.  *Tbis  Is  an  appeal  by  the  re- 
ceiver tiom  a  Judgment  refu^ng  him  further 
compensation,  and  denying  him  hla  costs  in- 
curred on  a  fornm  appeat 

The  &ots  in  brief  are  these:  TtM  appel- 
luit  receiver  was  appointed  as  such  In  the 
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year  1906.  Al\  property  belonging  to  the  re- 
ceivership was  reduced  to  casti  in  tbe  year 
1908.  A  petition  of  the  creditors  for  a  final 
accounting  and  distribution  was  filed  in 
Mandi,  1911.  Thereupon  the  receiver.  In 
April,  1911,  filed  his  final  account,  showing 
total  receipts  of  ?14,779.68,  and  total  ex- 
penses, exclusive  of  the  receiver's  compensar 
tion,  of  $1,427,30.  The  receiver  asked  for 
$10,000  for  his  services  and  as  attorney's 
fees.  Exceptions  were  filed  to  his  account, 
and,  upon  the  hearing,  it  was  adjudged  that 
the  receiver  "is  hereby  allowed  the  sum  of 
$3,600  in  full  compensation  for  all  services, 
including  attorney's  fees,  •  •  •  and  the 
*iid  receiver  Is  hereby  ordered  to  disburse 
the  remainder  of  the  moneys  In  his  bands 
[$5,594.47]  to  tbe  creditors  listed  as  preferred 
creditors."  This  Judgment  was  entered  on 
tbe  20th  day  of  May,  1911.  The  receiver  ap- 
pealed to  this  court  In  considering  the  ap- 
peal, we  said:  "The  only  question  presented 
is  the  compensation  for  receiver's  and  attor- 
ney's fees  on  final  settlement  of  the  receiver- 
ship. The  receiver  was  his  own  attorney. 
•  •  •  After  reading  the  record,  we  con- 
clude that  the  allowance  made  was  liberal, 
and  should  not  be  disturbed."  In  re  Spo- 
kane-Columbia R.  &  Nav.  Co.,  70  Wash.  142, 
126  Pac.  418.  After  tbe  remittitur  was  filed 
In  the  court  below,  and  on  the  4th  of  March, 
1913,  the  receiver  filed  a  supplemental  ac- 
count, showing  expenses  of  $40  for  two  yearly 
premiums  on  tbe  receiver's  bond  since  the 
judgment  of  May  20,  1911,  $32.70  for  two 
years'  annual  license  fee  of  the  insolvent  cor- 
poration since  that  date,  and  $102  for  costs 
and  expenses  incident  to  tbe  formw  appeal, 
and  showing  $583.33  received  as  interest  from 
May  1>  1911,  at  4  per  cent  upon  $5,000  of 
tbe  $6,694.47  In  hla  possession,  and  vrhlch  he 
bad  been  dlriected  to  pay  to  the  creditors. 
In  the  supplemental  account  Qie  receiver 
asked  ftir  farther  compensation  for  adminis- 
trative services  in  the  sum  of  $60  per  month 
from  May  20, 1911,  which  he  later  reduced  to 
$30  per  month,  and  for  profesdonal  services 
upon  the  former  appeal.  Certain  of  the 
creditors  appeared  and  objected  to  tbe  al- 
lowance of  any  of  these  Items,  and  also  to 
tbe  allowance  of  any  farther  compensation 
to  tbe  receiver,  and  asked  that  be  be  required 
to  account  for  interest  on  tbe  full  amount 
held  by  him,  $5,694.47,  from  May  20,  1011, 
at  6  per  cent  The  court  allowed  the  Items 
paid  on  tbe  bond  and  paid  to  the  secretary 
of  state  for  tbe  annual  license  fees  of  the 
Insolvent  corporation,  and  disallowed  all  the 
other  Items,  Including  the  rec^ver's  demand 
for  compensation  and  costs  an^  expenses  In- 
cident to  the  former  appeal.  The  court  also 
denied  Ibe  claim  of  tfa«  creditors  for  interest 
In  excess  of  tbe  amount  actually  realised  by 
tbe  receiver.  The  court  found  tbat  tbe  re- 
ceiver bad  rendered  no  services  since  the  date 
of  tbe  former  judgment  which  benefited  tbe 
estate,  other  than  tbe  payment  of  tbe  preml- 


^ims  on  the  Irand  and  the  annual  license  fees 
and  the  receipt  of  tbe  Interest  aa  heretofore 
stated;  that  the  appeal  to  the  Supreme  Court 
and  the  motion  for  a  rehearing  which  fol- 
lowed an  adverse  decision  were  solely  for 
the  interest  and  benefit  of  the  receiver  per- 
sonally, and  were  adverse  to  the  interest  of 
tbe  estate  and  the  creditors;  and  that  the 
delay  in  disbursing  the  funds  on  band  was 
unreasonable. 

The  views  refiected  In  the  Judgment  of  the 
trial  court  are  so  pregnant  with  conmion 
sense  and  withal  so  wholesome  that  we  un- 
reservedly adopt  them.  A  receiver  is  an  of- 
ficer of  tbe  court  appointed  by  the  court  to 
conserve  an  estate.  While  the  receiver  is 
entitled  to  reasonable  compensation  for  his 
services,  be  will  not  be  allowed  to  continue 
tbe  receivership  to  advance  his  own  selfisb 
interests.  We  found  that  the  first  allowance 
was  liberal,  and  affirmed  tbe  Judgment  In- 
deed, the  allowance  was  so  liberal  that  it 
was  the  Imperative  dutj  of  the  receiver  to 
pay  the  money  over  to  the  creditors  In  obedi- 
ence to  the  first  order  of  the  court  Dalllba 
v.  Winschell,  11  Idaho,  364,  82  Pac  107; 
Burroughs  V.  Toxaway  Co.,  ISS  Fed.  435, 
107  C.  C.  A.  505;  Wilkinson  v.  Washington 
Trust  Co.,  102  Fed.  28,  42  C.  C.  A.  140. 
In  the  Burroughs  Case  the  court  very  aptly 
observed:  "A  receiver  as  such  is  a  mere  of- 
ficer of  the  court.  In  theory,  at  least  it 
matters  naught  to  him  bow  long  the  receiver- 
ship shall  last  He  serves  the  court  while 
the  court  wants  his  services.  When  the 
court  reaches  the  conclusion  that  neither  bis 
services  nor  those  of  any  other  receiver  are 
needed,  that  Is  tbe  end  of  the  matter  so  far 
as  he  Is  concerned."  In  the  Wilkinson  Case 
It  Is  said:  "Courts  and  their  officers  should 
be  active  and  prompt  to  pay  over  to  t>eiiefl- 
clarlee  trust  moneys  In  their  control,  and 
receivers  most  not  be  permitted  to  prolong 
tbeir  possession  of  property  by  frivolous  ap- 
peals or  baseless  claims." 

The  court  dealt  very  kindly  with  tbe  re- 
cover when  It  allowed,  him  tbe  items  of 
premiums  on  the  bond  and  the  license  fees 
paid  to  tbe  state,  and  In  detaining  to  charge 
bim  l^al  Interest  upon  tbe  full  fund  retained 
from  tbe  time  of  the  eatiy  of  tbe  first  Judg- 
ment Both  the  trial  court  and  ibis  court 
bad  beld  tbat  he  bad  been  amp^  compensat- 
ed for  both  administrative  and  legal  services. 
Tbe  first  appeal  was  not  prosecuted  for  tbe 
boieflt  of  tbe  estate  but  for  the  beneflit  of 
tbe  raceiver  only,  and  he  bad  no  reasonaMe 
grounds  upon  which  ,to  take  tbe  appeal. 
Since  the  entry  of  this  order,  be  -has  ren- 
dered no  admlntotrative  services  wbidi  were 
of  any  value  to  the  estate.  The  net  result 
of  those  services  is  a  charge  of  $72.72  for 
premiums  on  bond  and  license  fees  to  tbe 
state,  and  4  per  cent  lnt««Bt  realized  on 
tbe  larger  part  of  tbe  fund.  Tbe  estate  mon- 
ey should  have  been  disbursed  In  obedience 
to  the  first  Judgment 


Digitized  by  Google 


Wash.) 


SPAULDING  T.  ADAMS  COUNTY 


867 


The  Judgment  will  be  afflrmed.  and  the 
costs  of  the  action  will  be  tared  to  tbe  re- 
celrer  personally  and  tala  bondsmen. 

GROW,  a  and  BLUS  and  MAIN,  JJ.. 
concnr. 

CHABWICK,  J.  I  concur  In  aU  that  has 
been  said  by  Judge  GOSB,  and  want  to  say 
In  addition  to  his  argument,  that  the  Judg- 
ment of  the  lower  court  may  be  sustained  by 
jetereaee  to  a  fundamental  principle,  that 
1b:  Wli^e  a  court  fixes  the  compensation  of 
a  receiver  and  directs  tbe  winding  up  of  the 
reoelvershlp^  the  fee  so  fixed  will  be  held  as 
a  matter  of  law  to  Indude  the  salary  or 
tees  of  the  receiver  up  to  the  time  his  work 
ta  done^  In  so  far  as  It  pertains  to  the  subject- 
matter  of  the  receivership  then  in  the  cus- 
tody of  the  law  and  of  tbe  receive.  There 
Is  no  showing  In  this  case  that  any  property 
came  to  the  hands  of  the  receiver  other  than 
Oiat  possessed  1^  falm  at  the  time  the  orig- 
inal order  was  made  and  its  earnings,  earn- 
ii^  which  would  not  have  accumulated  If 
he  had  distributed  the  fund  as  directed  by 
the  court 

(TO  Waah.  193) 
SPATILDING  et  al.  v.  ADAMS  COUNTY. 
(No.  11,380.) 

(Snpreme  Court  of  Washington.   April  25, 
1014.) 

1-  TAXATIOIf  (I  263*)— FKBSONAX.  PBOPEBTT— 

Sirns— Statutes. 

Under  Rem.  ft  Bal.  Code,  }  9286.  providing 
that  any  person  or  firm  which,  snbsequeat  to  the 
Ist  day  of  March  of  each  year,  briDgs  into  any 
conn^  any  stock  of  goods  or  merchandise  to  be 
■old  or  disposed  of  in  a  place  of  business  tem- 
pcoarily  occupied  for  their  sale,  without  Intent 
to  engage  in  permanent  trade  at  such  place, 
shall  Immediately  notify  the  county  assessor, 
who  shall  assess  it  at  the  current  rate,  a  stock 
4^  btwgies  shipped  In  a  dismantled  condition 
carried  from  the  cars  to  a  warehouse  rented  by 
plaintiff,  where  they  were  reassembled  and  kept 
until  sold  by  soliciting  asents  who  usoally  de- 
Uvered  them  to  the  nurcbaser,  although  some 
were  detlvered  from  the  waiehons^  was  assess- 
able at  the  current  rate. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  |  437 ;  Dec  Dig.  i  263.»] 

2.  Taxation   (|  68*)  —  Statutes  —  Libebal 

ConsTRucnoN. 

Taxing  statutes  are  to  be  liberally  con- 
strued, and  the  actioo  of  the  taxing  officers  is 
to  be  upheld  in  all  cases  where  tbe  substance 
and  spirit  of  tbe  statute  are  followed,  even 
thoDgh  there  is  a  departure  from  Its  strict  letter. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Oent  Dig.  H  134,  136;  Dec  Dig.  {  5S.*] 

S.  Taxation  (|  102*>— Taxablx  Pbopbbtt— 

DouBLB  Taxation. 

Personal  property  shipped  into  this  state 
for  sale,  and  otherwise  taxable,  is  not  exempt 
because  It  has  been  taxed  for  the  same  year  in 
the  state  of  the  seller's  domicile,  since  tbe  state 
is  subjected  to  the  burden  of  its  protection. 

[Ed.  Note.— For  other  casesL  see  Taxation, 
Dec.  Dig.  1 102.*1 

4.  Taxation    (1  543*)— Conbtbuotion  or 
Finding— "IinnEDiATKi.T.  * ' 

In  an  action  to  recover  taxes  on  personal 
property  paid  to  defendant  county  under  pro- 


test, a  finding  that  it  was  "immediately"  assess- 
ed after  arrival  in  the  county  was  just  as  ap- 
plicable to  an  assessment  made  after  it  had  been 
unloaded  from  the  cars  and  stored,  as  to  an 
assessment  before  as  the  word  "immediately" 
does  not  oecessarily  mean  "upon  tbe  Instant," 
but  may  mean  "proximately"  or  "directly." 

[Ed.  Note.— For  otber  cases,  see  Taxation, 
Cent.  Dig.  §{  1006-1016;   Dec  Dig.  S  648.' 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  8403-8410.1 

&  commebcb  (i  72*)— imibvebxkos  bt  sxati 
-Taxation. 

Where  «oods  are  hroi«tat  into  the  state 
and  staved 'm  advance  of  sales,  and  orders  there- 
for are  filled  from  the  place  of  storage,  the 
business  is  not  Interstate,  but  local  commerce, 
and  laws  imposing  taxes  thereon  are  not  Invalid 
as  interfering  with  interstate  commerce;  and 
the  same  rule  applies  where  the  goods  reach 
their  destination  in  this  sUte  for  storage  and 
sale,  even  before  they  are  unloaded  from  tbe 
cars. 

[Ed.  Note— For  othtt  cases,  see  Gomnwroei 
C^t.  Dig.  H  123-186;  Dee.  Dig.  |  72.*] 

D^artment  2.  Appeal  from  Superior 
Court,  Adams  County ;  O.  R.  Holcomb,  Judge. 

Action  by  E.  H.  Spanlding  and  others, 
copartners  doing  business  as  the  Spanlding 
Manufacturing  Company,  against  Adams 
County,  Wash.  Judgment  for  defendant,  and 
plaintlffB  appeal.  Affirmed. 

John  H.  Cannon,  of  Spokane^  tor  appel- 
lants. W.  O.  Miller,  at  Bltsvllle,  for  respond- 
ent. 

FULLE^RTOK,  X  The  appdlants  the 
Spauldtng  Manufacturing  Company,  a  copart* 
nership,  brou^t  this  action  against  Adams 
county.  Wash.,  to  recover  the  sum  of  $273.38, 
with  intwest,  paid  by  Uwm  under  protest  to 
that  conn^  as  taxes  upon  certain  of  fh^ 
personal  property.  They  fttlled  to  recover  In 
the  court  bfdow,  and  appeal  bom  the  Judg- 
ment entered  against  them. 

In  the  years  190O  and  1910  the  apptilanti 
shipped  from  Ortnnell,  Iowa,  to  BitsvUle^  In 
Adams  county,  four  several  car  loads  of  bug- 
gies; the  first  arriving  at  that  place  on 
March  20, 1909,  the  second  on  April  10, 1909, 
the  third  on  Angnst  80, 1909,  and  the  fourth 
on  April  1,  1910.  The  buggies  were  shipped 
In  a  dismantled  condition,  and  were  unloaded 
from  the  cam  in  whldi  they  arrived  and  car- 
ried to  a  warehouse  rented  by  the  appel- 
lants where  they  were  reassembled  and  kept 
until  sold.  The  buggies  on  their  arrival  at 
Bitzvllle  were  taken  in  chai^  by  an  agent 
of  the  appellant,  called  a  sales  manager,  who 
directed  their  disposition.  This  manager 
employed  a  number  of  sales  agents,  to  each  of 
whom  he  delivered  from  the  stock  two  or 
more  buggies  which  tbe  sales  agents  would 
drive  through  the  country  and  solicit  orders 
from  prospective  purchasers,  udng  the  bug- 
gies as  samples.  Vfhen  an  order  was  re- 
celved  for  a  bu^,  a  note  was  taken  from  the 
person  giving  the  order  for  an  amount  equal 
to  the  purchase  price  of  tbe  boggy  ordered, 
whidi  note  was  turned  ovtf  to  the  sales 
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manager  for  approval.  If  the  sales  manager 
approved  the  order,  he  would  caaae  a  bnggy 
similar  In  kind  to  that  selected  from  the  sam- 
ples to  be  delivered  to  the  person  executing 
the  note.  If  the  sale  was  not  approved,  the 
note  was  returned  to  the  maker.  This  pro- 
cess WHS  continued  until  the  entire  stock  In- 
cluding samples  was  sold. 

No  sales  were  solicited  nor  were  buggies 
sold  at  the  warehouse,  although  deliveries 
were  sometimes  made  thereat;  the  usual 
process,  however,  was  to  deliver  the  buggy  at 
the  home  of  the  purchaser.  In  certain  In- 
stances buggies  were  sold  by  the  sales  agents 
and  delivered  to  the  purchasers  from  the  sam- 
ples, but  the  trial  court  found  that  no  such 
sales  had  been  made  within  the  limits  of  tiie 
city  of  Kltzville.  It  further  appeared  that 
the  appellants  at  no  time  Intended  to  engage 
in  permanent  trade  in  Adams  county,  and 
did  not  engage  In  permanent  trade  therein, 
but  quit  trading  there  as  soon  as  the  last 
of  the  buggies  were  sold.  It  appeared  also 
that  the  appellants  had  been  assessed  on  the 
buggies,  or  on  the  materials  which  entered 
into  their  manufacture,  by  the  authorities  of 
Poweshiek  county,  Iowa,  for  the  years  cur- 
rent with  the  years  In  which  they  were  as- 
sessed  In  Adams  county  as  hereinafter  stat- 
ed, and  had  paid  the  taxes  so  levied  thereon. 

On  the  arrival  of  each  car  load  of  buggies 
at  the  city  of  Rltzvllle,  the  corporate  au- 
thorities of  Adams  county  caused  them  to 
be  valued  for  assessment  purposes,  and  caus- 
ed a  tax  to  be  levied  on  such  valuation  at 
the  rate  current  In  the  county  for  the  par- 
ticular year  In  which  the  buggies  arrived. 
The  aggregate  of  these  several  sums  consti- 
tute the  tax  for  which  this  action  Is  prose- 
cuted to  recover. 

[1]  The  statute  under  which  the  authori- 
ties of  Adams  county  acted  in  making  the 
several  levies  upon  the  property  is  found  at 
section  8236  of  Rem.  &  Bal.  Code,  and  reads 
as  follows;  "Whenever  any  person,  Arm  or 
corporaUon  shall,  subsequent  to  the  first  day 
of  March  of  any  year,  bring  or  send  Into 
any  county  any  stock  of  goods  or  merchan- 
dise to  be  sold  or  disposed  of  In  a  place  of 
business  temporarily  occupied  for  their  sale, 
without  the  Intention  of  engaging  In  perma- 
nent trade  In  such  place,  the  owner,  con- 
Bignec  or  person  In  dbarge  of  the  said  goods 
or  mer<^ndlse  shall  immediately  notll^ 
the  county  assessor,  and  thereupon  the  as- 
sessor shall  at  once  proceed  to  value  the  said 
stock  of  goods  and  merchandise,  at  Its  true 
value,  and  upon  such  valuation  the  said  own- 
er, consignee  or  person  in  charge  shall  pay 
to  the  collector  of  taxes  a  tax  at  the  rate  as- 
sessed for  state,  county  and  local  purposes  In 
the  taxing  district  In  the  year  then  current 
And  It  shall  not  be  lawful  to  sell  or  dispose 
of  any  such  goods  or  merchandise  as  afore- 
said In  such  taxing  district  until  the  asses- 
sor shall  have  been  so  notified  as  aforesaid 
and  the  tax  asseimed  thereon  paid  to  the  col- 
lector.   Every  person,  firm  or  corporatloh 


bringing  into  any  county  of  this  state  goods 
or  merchandise  after  the  first  day  of  March 
shall  be  deemed  subject  to  the  provisions  of 
this  section." 

The  first  contention  on  the  part  of  the  ap- 
pellants la  that  their  business  as  conducted  by 
them  was  not  of  such  a  nature  as  to  render 
thtir  property  taxable  under  the  provisions 
of  the  statute.  It  Is  argued  that  the  buggies 
were  not  sent  Into  Adams  county  "to  be  sold 
or  disposed  of  In  a  place  of  business  tem- 
porarily occupied  for  their  sale."  and  in  fact 
were  not  so  sold  or  disposed  of;  that  tbe 
property  waa  temporarily  stored  only  In  a 
place  in  Adates  county,  and  were  sold'  and 
disposed  of  generally  throughout  the  county 
at  no  particular  place,  and  no  sales  were 
made  at  the  place  of  storage;  that  the  stat- 
ute applies  only  to  cases  where  the  vendor 
opens  a  store  and  sells  goods  to  customers 
who  come  to  the  store  to  bay  them,  and  not  to 
sales  made  entirely  elsewhere  than  at  the 
storage  place,  and  are  only  delivered  to  the 
purchaser  from  such  place.  It  Is  argued  fur- 
ther, also,  that  the  last  sentence  of  the  sec- 
tion, namely,  "every  person,  firm  or  corpora- 
tion bringing  Into  any  county  of  this  state 
goods  or  merchandise  after  the  first  day  of 
March  shall  be  deemed  subject  to  the  provi- 
sions of  this  section,"  should  be  read  as  if 
It  were  at  the  beginning  and  not  at  the  end 
of  the  s^tion,  and  construed  as  If  it  were 
a  part  of  the  first  sentence  thereof.  With 
reference  to  the  latter  phase  of  the  conten- 
tion, we  think  It  may  be  conceded  that  the 
sentence  quoted  does  not  alone  authorize  the 
assessment  made  upon  the  appellants'  prop- 
erty, but  that  the  right  to  assess  such  prop- 
erty must  be  found  In  the  first  sentence  of  the 
section ;  that  it  must  be  found  that  the  appel- 
lants brought  within  the  county  of  Adams  a 
stock  of  goods  or  merchandise  to  be  sold  or  dis- 
posed of  in  a  place  of  business  temporarily  oc- 
cupied for  their  sale  without  the  Intention  of 
engaging  in  permanent  trade  in  such  place, 
before  the  property  can  be  deemed  to  be  as- 
sessable under  the  statute. 

But  after  so  conceding  we  have  no  difll- 
culty  In  reaching  the  conclusion  that  the  ap- 
pellants' property  is  assessable.  Clearly,  the 
appellants  brought  within  the  county  of 
Adams  after  the  1st  day  of  March  a  stock  of 
goods  to  be  sold  or  disposed  of  In  that  county, 
without  the  Intention  of  engaging  In  perma- 
nent trade  In  such  county,  aud  it  Is  no  more 
than  a  liberal  construction  of  the  statute 
to  say  from  the  facts  recited  that  such  goods 
were  brought  witbln  the  county  to  be  sold  and 
disposed  of  In  a  place  of  bu^ness  tempo- 
rarily occupied  for  their  sale.  True,  orders 
for  the  goods  were  not  taken  at  the  place 
of  actual  deposit,  but  deliveries  upon  the 
orders  were  made  at  and  from  such  place, 
and  delivery  is  as  necessary  to  a  completed 
sale  as  Is  the  entering  Into  the  contract  of 
sale. 

[Z]  We  are  aware  that  the  older  rule  waa 
to  construe  the  taxing  statutes  strictly.  Tax 
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Utles  were  once  proTerbiall?  worthless.  This 
court  has  oot,  however,  followed  this  rule.  It 
Is  not  necessary  to  set  forth  the  decisioDs 
here,  but  a  most  cursory  examlnatloa  of  the 
reports  of  our  adjudicated  cases  will  show 
that  such  statutes  Iiave  been  given  a  liberal 
Interpretation,  and  that  we  have  upheld  the 
action  of  the  taxing  ofBcers  in  all  cases  where 
the  substance  and  spirit  of  the  statute  has 
been  pursued,  even  though  there  may  have 
been  a  departure  from  Its  strict  letter.  We 
think  now  that  this  Is  the  better  policy.  The 
goTemmeDt  must  exist  It  cannot  exist 
without  taxation.  Taxation  to  be  Just  must 
be  levied  upon  the  property  of  all  persons 
ali]£e,  and  It  Is  not  levying  taxes  upon  all 
property  alike  If  the  property  of  one  person 
Justly  assessable  Is  to  escape  by  technical 
construction  and  the  Increased  burden  caused 
thereby  levied  upon  the  property  of  another. 

There  is  no  hardship  in  the  particular  case. 
The  appellants,  residents  of  a  foreign  state, 
brought  their  property  into  this  state  to  dis- 
pose of  It  to  our  citizens  at  a  profit  to  them- 
selves.  The  property  as  soon  as  It  arrived 
was  under  the  protection  of  the  state.  The 
contracts  made  with  our  citizens  with  refer- 
ence to  the  sale  of  the  property  are  enforce- 
able under  our  laws.  The  macliinery  of  oar 
courts  is  open  to  the  appellants  to  enforce 
such  contracts,  and  it  Is  used  by  them  for 
snob  purpose.  It  is  but  Just  that  for  this 
protection  and  for  these  prlvil^es  the  proper- 
ty should  contribute  to  the  support  of  the 
state. 

[3]  It  Is  suggested  that  the  property  Is  not 
taxable  In  this  state  because  taxed  in  the 
state  of  Iowa  for  the  year  In  which  It  was 
shipped  Into  this  state.  But  the  rule  is  to 
the  contrary.  Property  otherwise  taxable 
in  tills  state  is  not  exempt  because  It  has 
been  taxed  for  the  same  year  in  another 
state.  Nathan  v.  Spokane  Ckranty,  35  Wash. 
26,  76  Pac,  521,  6B  L.  H.  A.  336,  102  Am.  St. 
Rep.  888  ;  87  Cya  766.  As  was  said  In  Hol- 
ton  T.  CMty  of  Bangor,  23  Me.  264:  "If  a  per- 
son chooses  to  employ  his  risible  and  tangi- 
ble personal  property  within  a  Jurisdiction, 
where  he  has  no  domicile,  thereby  receiving, 
it  may  be,  peculiar  favor  from  Its  laws,  and 
subjecting  them  to  the  charge  of  its  protec- 
tion. It  may  not  be  unjust  or  unreasonable 
that  it  should  be  subjected  to  taxation  within 
that  Jurisdiction,  although  it  may  in  law 
be  considered  as  following  the  person  of 
the  owner,  and  subject  to  taxation  there 
also.  The  state  must  be  the  Judge  of  its 
rights  and  duties  in  such  cases;  and  the  per- 
sons may  relieve  themselves  from  the  possi- 
bility of  a  double  burden  by  the  disposition 
of  tbeir  property,  or  by  a  change  of  their 
domicile." 

t4,  i]  L.ast)y  it  is  urged  that  the  goods 
were  still  in  transit,  or  at  least  had  not  be- 
come of  the  mass  of  property  within  the 
county  of  Adams,  at  the  time  It  was  assess- 
ed, and  that  the  assessment  was  therefore 
milawful  as  an  interference  with  or  burden 


upon  interstate  commerce.  On  Its  facts  the 
case  is  before  us  on  the  findings  of  the  trial 
court;  no  statement  of  facts  having  been 
sent  up  as  a  part  of  the  record.  These  find- 
ings recite  that  the  property  was  assessed 
by  the  assessor  of  Adams  county,  "imme- 
diately upon  its  arrival  at  Ritzvllle,  In  said 
Adams  county,"  and  the  appellants  construe 
this  to  mean  that  it  was  assessed  pirlor  to 
the  time  the  property  was  unloaded  from  the 
cars  In  which  It  was  carried  Into  this  state, 
and  the  contention  that  the  property  was  as- 
sessed Willie  in  transit,  or  before  it  had  be- 
come of  the  mass  of  the  proi^erty  of  the 
state,  is  based  upon  this  construction  of  the 
findings.  It  has  seemed  to  us,  however,  that 
the  finding  Is  capable  of  another  construc- 
tion. The  word  "Immediately"  does  not  nec- 
essarily mean  "upon  the  Instant,"  but  may 
mean  "proximately,"  or  "directly,"  and  is 
thus  (In  the  Instant  case)  Just  as  applicable 
to  an  assessment  made  upon  the  property 
after  it  had  been  unloaded  from  the  cars  as 
It  is  to  an  assessment  before  that  event. 
That  the  latter  was  the  meaning  of  the  trial 
Judge  is  made  clear  from  the  written  mem- 
orandum made  by  him  when  he  decided  the 
cause ;  for  In  the  memorandum  he  expressly 
recites  that  the  property  was  assessed  after 
it  had  been  stored  In  the  warehouse.  This 
being  true,  there  can  be  no  question  as  to 
the  status  of  the  property  when  the  assess- 
ment was  levied.  Where  goods  are  brought 
into  the  state  and  stored  in  advance  of  sales, 
and  orders  taken  for  the  property  are  filled 
therefrom,  the  business  is  not  interstate  but 
local  commerce,  and  laws  Imposing  taxes 
thereon  are  not  invalid  as  interfering  with 
Interstate  commerce.  Hynes  v.  Briggs  (C. 
O.)  41  Fed.  468;  American  Harrow  Co.  v. 
Shaffer  (O.  C.)  68  Fed.  750;  Kehrer  v.  Stew- 
art, 117  Ga.  969,  44  S.  E.  854;  American 
Steel  &  Wire  Co.  v.  Speed.  192  U.  S.  500,  24 
Sup.  Ct  365,  48  L.  Ed.  638 :  Brown  v.  Hous- 
ton, 114  a.  S.  622,  5  Sup.  Ct  1091,  29  L.  Bd. 
257;  Pittsburg,  etc..  Coal  Co.  v.  Bates,  156 
U.  S.  677,  15  Sup.  Ct  416,  39  L.  Ed.  638. 

But  we  think  the  rule  would  not  be  dif- 
ferent were  the  appellants*  construction  of 
the  findings  the  correct  construction.  The 
property  bad  reached  Its  destination.  It  had 
come  to  Its  place  of  rest  for  final  disposal 
and  use,  and  was  to  remain  there  until  final- 
ly disposed  of  by  the  owner.  As  sucli,  we 
think  it  constituted  a  part  of  the  mass  of 
the  general  property  of  the  county  even  while 
on  the  cars,  and  was  thus  subject  to  taxa- 
tion under  the  provision  of  the  statute  quot- 
ed, since  it  was  the  intention  of  the  owners 
to  take  It  to  a  place  of  business  to  be  tem- 
porarily occupied  for  its  sale. 

We  conclude  therefore  that  the  tax  In  ques- 
tion Is  legal  and  valid  and  no  cause  for  Its 
recovery  by  the  persons  paying  it  exists. 

The  Judgment  Is  affirmed. 

OBOW.  C.  J.,  and  PARKER,  MORRIS,  and 
MOUNT,  33^  concur. 


Digitized  by  Google 


370  MO  PACIFIC 

(79  Wash.  402) 
ACBES  T.  FBEDERICK  &  NBLSON,  Inc. 
(No.  11,528.) 

(Sapreme  Ooart  of  Washington.   April  29^ 
1914.) 

1.  Master  amd  Sebvant  (8  250%,  New,  vol. 
16  Key-No.  Series)— I njubt  to  Sebvant— 

DEFENSES-rlNDUSTBIAL  INSUEANCE  LAW.  _ 

Aq  employer  who  relies  on  the  Industrial 
Insurance  Law  (Laws  1911,  c.  74)  as  withdraw- 
ing from  the  courts  an  action  by  the  employ^ 
for  a  personal  injury  must  plead  and  prove  a 
compliance  with  uie  law. 

2.  Masteb  and  Sebvant  (|  276*)— Injtjby  to 
Sbbtant— Neoligbhcb  — Bvidbncb  —  QUBS- 
TION  FOB  JUBT. 

In  an  action  for  injuries  to  an  employfi  fall- 
ing into  an  elevator  shaft,  evidence  held  to  show 
that  the  proximate  cause  of  the  injury  was  the 
neglM:ent  failure  of  the  employer  to  mainUin 
the  gates  in  condition  to  work  automatically. 

[Ed.  Note.— For  other  cases,  see  Blaster  and 
Servant,  Cent  Dig.  86  950-852,  954,  958,  970, 
976;  Dec  Dig.  S  276,*] 

3.  Master  and  Sebvant  (S  185*)— Injubt  to 
Sebvant— Nbouobhcb. 

The  duty  of  an  employer  to  use  reasonable 
care  to  maintain  a  reasonably  safe  place  for 
his  workmen  is  uoudelegable,  and  the  employer 
is  liable  for  injuries  to  an  employ^  caused  by 
the  negligence  of  a  fellow  employ^  in  the  per- 
formance of  such  duty. 

[Ed.  Note.— For  other  caseB.  see  Master  and 
Servant,  Cent  Dig.  H  38&-421;  Dec  Dig.  f 
185.*] 

4.  Masteb  and  Sebvant  (5$  101,  102*)-Ob- 

LIGATION  OP  Ma8TEB-=-SaFE  PlACE  TO  WOBK. 

The  rule  that  an  employer  must  use  rea- 
sonable care  to  maintain  a  reasonably  safe 
place  for  his  worlunen  means  that  the  employer 
must  not  expose  employes  to  dangers  which 
may  be  guarded  against  by  reasonable  care 
and  diligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  »  135.  171,  174,  178-184, 
192 ;  Dec.  Dig.  H  l8l.  102.*] 

5.  Masteb  and  Sebvant  (I  265*)— Injtjbt  to 
Sebvant— Neouobnce—Bubden  of  Pboof. 

The  burden  is  on  an  employ^,  suing  for  a 
personal  injury  negligently  inflicted,  to  make  it 
appear  more  probable  that  the  injury  came  in 
whole  or  in  part  from  the  employer's  Diligence 
than  from  any  other  cause. 

{Ed.  Note.— For  other  casea  see  Master  and 
Servant,  Cent  Dig.  S|  955;  Dec  Dig. 

i  265.«X 

6.  Masteb  and  Sebvant  (|  286*>— Injubt 
to  Sebvant— Nboligence— Question  fob 

JtlBT. 

In  an  action  for  Injuries  to  an  employ^ 
falling  into  an  elevator  shaft,  evidence  of  the 
employer's  negligent  failure  to  properly  light 
the  floor  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  K  1001.  1006,  1008,  1010- 
1015,  1017-1033.  1036-1(^42.  1<H4,  1046-1050 ; 
Dec.  Dig.  S  286.*] 

7.  Masteb  and  Sebvant  (S  289*)— Injubt  to 
Sebvant— Contbibutobt  Neolioence. 

An  employ^  who  entered  the  building  in 
which  he  worked  a  few  minutes  before  the 
working  hour,  and  who  took  the  middle  passage- 
ivay,  bnt  failed  to  throw  on  the  lights  at  the 
switch  because  he  did  not  know  the  location 
of  the  switch  or  the  manner  of  using  it,  was 
not  as  a  matter  of  law  guilty  of  contributory 
nesligence  so  as  to  preclude  a  recovery  for  in- 
juries by  falling  Into  an  unguarded  elevator 
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shaft,  though  he  knew  the  location  of  the  ele- 
vator. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  »  1088,  1090,  1082-1132; 
Dec.  Dig.  S  289.*] 

8.  Masteb  and  Sebvant  ((!  206,  28S*)— IM- 
JUBY  TO  Sebvant— Assumption  of  Risk. 

An  employ^  assumes  no  risks  except  those 
which  are  reasonably  a  necessary  incident  to 
his  employment,  and  an  employ^  does  not  as- 
sume, as  a  matter  of  law,  the  risk  of  going 
through  a  passageway  provided  by  the  em- 
ployer. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S|  550,  1068-1088;  Dec. 
Dig.     206,  288.*] 

9.  Masteb  and  Sebvant  (|  103*)— Injubt  to 
Sebvant  —  Liabiutt  of  Masteb  —  Inde- 
pendent CONTBACTOB. 

An  employer  may  not  escape  liability  for 
injury  to  an  employ^  who  fell  into  an  elevator 
shaft  while  being  repaired,  where  the  shaft  was 
unguarded  because  of  the  breaking  of  a  casting 
of  the  gates  not  caused  by  any  act  of  the  person 
who  was  making  the  repairs,  on  the  theory  that 
such  person  was  an  independent  contractor. 

[Ed.  Note— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  175;  Dec  Dig.  1 103.*] 

10.  TbIAL  (8  349*)-^SUBiaS8IOH  o»  Inteb- 
BOOATOBIES  TO  JUET— DiSCBETION  OF  CotJBT. 

The  submission  of  interrogatories  to  the 
jury  rests  in  the  sound  discretion  of  the  trial 
court. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SS  823-827;  Dec  Dig.  |  349.*] 

11.  Damaobs  (S  131*)— Pebsonai.  Injubiss— 
Excessive  Damages. 

A  person  27  years  old  and  earning  $10  a 
week  sustained  a  comminuted  fracture  of  the 
neck  of  the  femur.  At  the  time  of  the  trial  the 
muscles  of  the  injured  leg  were  atrophied  and 
the  injured  leg  was  an  inch  and  a  quarter  short- 
er than  the  other.  One  phyaii^n  testified  that 
it  might  continue  to  shorten  and  that  there  was 
a  soft  union,  while  other  surgeons  testified  that 
there  was  a  bony  or  fibrous  union.  Held,  that 
a  verdict  for  $4,000  would  not  be  disturbed  as 
excessive. 

[Kd.  Note.— For  other  cases,  see  Damages. 
Cent  Dig.  SS  357-367,  370;  Dec  Dig.  fi  131.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  King  Dykeman.  Judge. 

Action  by  Patrick  J.  Acres  against  Fred- 
erick &  Nelson,  Incorporated.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Jotui  W.  Roberts  and  Wright,  K611eber  & 
Caldwell,  all  of  Seattle,  for  appellant  James 
T,  Lawler,  of  Seattle,  for  lespondent. 

GK)SE.  3.  The  plalntUt,  an  employ^  of  the 
defendant,  fell  into  an  elevator  shaft  In  de- 
fendant's warehouse,  on  September  18,  1912, 
and  sustained  injuries  for  which  be  demands 
redress  in  this  action.  There  was  a  verdict 
and  Judgment  In  his  Aivor  for  $4,000.  This 
appeal  followed. 

The  appellant  raises  the  following  ques- 
tions: (1)  That  the  Industrial  Insnrance 
Law,  Laws  1911,  p.  MS,  withdraws  this  class 
of  actions  from  the  courts;  (2)  that  there 
was  DO  negtigence  shown;  (3)  that  the  re- 
spondent was  guilty  of  contributory  negli- 
gence;  (4)  that  he  assumed  the  risk;  (5) 


•for  other  cases  see  same  topic  and  section  NUMBER  In  Dec  DIs.  A  Am.  DIs-  Ker-No:  Series  ft  Rep'r  IndezM 
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that,  if  any  negligence  was  proven.  It  was  i 
that  of  a  fellow  servant;  (6)  that  respondent 
was  a  mere  licensee  In  the  building  at  the  j 
time  and  place  he  received  his  injury;  (7) 
that  the  negligence,  if  any,  was  that  .of  an 
independent  contractor;  (8)  that  the  court 
erred  in  refusing  to  submit  certain  Interroga- 
tories to  the  jury ;  (0)  that  the  damages  are 
excessive. 

[1]  The  first  question  merits  scant  atten- 
tloD,  for  the  following  reasons:  (a)  It  is  not 
raised  in  the  pleadings  and  was  not  suggested 
In  the  court  below;  (b)  It  is  not  briefed  in 
this  court  further  than  a  mere  reference  to 
the  statute;  and  (c)  the  appellant  has  not 
brought  Itself  within  the  terms  of  the  act 
Section  8,  p.  362,  provides:  "In  respect  to 
any  injury  .happening  to  any  of  his  workmen 
during  the  period  of  any  default  in  the  pay- 
ment of  any  premium  under  section  4,  the 
defaulting  employer  shall  not,  if  such  default 
be  after  demand  for  payment,  be  entitled  to 
the  benefits  of  this  act,  but  shall  be  liable  to 
suit  by  the  injured  workman  *  *  *  as  he 
would  have  been  prior  to  the  passage  of  this 
act."  It  was  the  duty  of  the  appellant  to 
plead  and  prove  a  compliance  with  the  act 

[2]  A  consideration  of  the  second  question, 
rlz^  that  there  is  no  evidence  of  negligence, 
requires  a  reference  to  the  facts  which  the 
efTldence  tends  to  prove.  Appellant's  ware- 
house, consisting  of  basement,  main  floor,  and 
upper  floor,  is  120  feet  square.  The  main 
floor  Is  used  for  storing  furniture.  The  office 
Is  near  the  qorthwest  comer.  Not  for  from 
It  are  the  electric  light  switches.  The  ele- 
Tator,  8  by  10  feet  In  dimensions,  is  situated 
a  little  to  the  west  of  the  center.  It  is  op- 
erated by  means  of  a  rope  upon  a  cable  The 
gates  work  automatically ;  that  is,  when  the 
elevator  is  down  the  gates  are  up.  and  when 
the  elevator  Is  up  the  gates  are  down,  A 
passage  runs  north  and  south  through  the 
center  of  the  building,  connected  by  four 
short  passages  with  a  parallel  passage  on 
the  eftst  leading  to  a  toilet  in  the  southeast 
comer.  Bespondent  testified  that  he  began 
woiidng  for  appellant  on  September  17th ; 
that,  on  arriving  the  next  morning,  he  regis- 
tered at  the  offlce  at  7:20,  and  went  to  the 
toilet ;  that  he  had  been  there  twice  the  pre- 
vious day ;  that  he  walked  east  from  the  of- 
fice to  the  east  passage  and  followed  that 
south  to  the  toilet;  that  In  returning  at  7:25 
be  got  confused,  followed  the  east  panage 
to  about  the  center  ot  the  bulldlnft  and  turn- 
ed west  throi^h  a  passage  which  led  directly 
to  his  place  of  work ;  that  the  floor  was  dark, 
fbe  lights  from  above  casting  a  gUmraer 
tberetm;  that  the  passageways  were  not 
straight;  that  In  his  confusion  and  in  the 
darkness,  not  having  the  elevator  In  mind,  he 
fell  into  the  open  sliaft  and  rec^ved  his  in- 
jury ;  that  fomlture  was  piled  on  both  sides 
of  the  passageways,  some  of  It  to  a  consid- 
erable height;  and  that  on  the  afternoon  be- 
fore th^  had  piled  it  all  around  the  ele- 


I  vator.  A  diagram  of  the  building  shows  that 
about  one-half  of  the  wall  space  on  three 
I  sides  is  windows,  but  the  respondent  said 
that  the  lighting  was  inadequate;  (a)  Be- 
cause the  windows  were  not  kept  clean ;  and 
(b)  because  of  the  height  of  the  furniture, 
that  Is,  that  there  was  light  above,  but  not 
sufficient  light  upon  the  floor.  He  further 
testified  that  electric  lights  were  used  for 
lighting  this  floor  during  tbe  working  day, 
but  were  not  on  at  the  time  he  fell.  The 
working  day  began  at  7:30  a.  m.  The  sun 
rose  at  6:50  a.  m.  on  September  18th,  but 
the  local  representative  of  tbe  weather  bu- 
reau testified  that  the  weather  was  "partly 
cloudy."  It  developed  during  the  trial  that 
the  elevator  was  on  the  top  floor,  and  that 
the  gates  were  tied  up  with  ropes  at  tbe 
time  of  the  accident.  It  is  not  ^own  who 
tied  tbe  gates.  The  testimony  further  shows 
that  tbe  elevator  was  being  repaired  during 
the  afternoon  of  September  17th. 

One  Montgomery,  who  was  engaged  in  re- 
pairing the  elevator  on  the  17th,  testlSed  as  < 
follows:  "Q.  In  what  condition  did  you  flnd 
the  elevator?  A.  There  was  something  got 
caught  In  a  beam  and  bent  it,  and  we  took 
a  sledge  hammer  and  straightened  it.  *  *  * 
Q.  Did  you  have  to  work  the  elevator  up  and 
down?  A.  No,  sir.  Q.  Did  you  have  to  bring 
it.  down  to  the  main  floor?  A.  It  was  at  the 
main  floor.  Q.  What  did  you  do  with  the 
gates?  A.  Took  a  casting  off  there.  Q.  Off 
the  gates?  A.  Yes.  Q.  Why  did  you  take  the 
casting  off?  A.  It  was  broken.  It  has  noth- 
ing to  do  with  the  gates  being  down.  This 
casting  was  broken.  Your  gates  go  down  and 
the  gates  were  down.  Q.  In  order  to  repair 
the  elevator,  the  gates  bad  to  be  out  of  the 
way?  A.  No,  sir;  the  gates  were  down,  and 
we  were  on  that  ear  straightening  the  car. 
Q.  Yon  brought  the  car  down  to  the  first 
floor?  A.  The  car  was  at  the  flrst  floor. 
*  *  *  Q.  And  the  gates  were  right  In 
place?  A.  Yes,  sir;  the  gates  were  down. 
Q.  How  could  the  gates  be  down  If  the  ele- 
vator was  down?  A.  The  automatic  part 
was  broken.  Q.  And  yon  fixed  it?  A.  Not 
at  that  time,  but  I  got  it  fixed.  •  Q.  When  did 
you  fix  it?  A.  W^,  the  day  after  or  the 
following  afternoon,  as  near  as  I  can  remem- 
ber. Q.  The  casting?  A.  Yes,  Or.  *  *  * 
Q.  You  left  the  elevator  oq  this  floor  when 
you  left?  A.  Yes,  sir.  Q.  And  the  elevator 
was  on  that  floor  with  tiie  gates  down?  A. 
Yes,  sir.  *  *  *  Q.  You  say  that  the  auto- 
matic casting  was  broken?  A.  Yes,  dr.  Q. 
And  the  fact  of  that  being  broken,  then  the 
gates  could  not  work?  A.  The  gates  would 
go  down.  Q.  And  they  could  not  work?  A. 
They  could  not  be  raised.  Q.  You  would  have- 
to  raise  them  by  hand?  A.  Yon  would  have 
to  raise  them  by  hand.  *  *  *  Q.  And  If  one 
went  there  and  wanted  to  see  them,  It  is  very 
easy  to  slide  them  up  and  down  with  their 
hands?  A.  Yes,  sir.  •  •  •  Q.  Then  a  ftew 
days  later  when  you  flxed  the  auttmiatic  cast- 
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Ing,  tiien  the  elevator  would  work  automati- 
cally? A.  £es,  sir;  after  the  elevator  was 
repaired." 

It  will  be  observed  that  the  repair  work 
was  belDg  done  on  the  afttsmoon  of  the  17th 
of  September;  that  a  casting  was  broken  bo 
that  the  gates  would  not  work  automatically, 
but  had  to  be  worked  by  hand ;  and  that  th^ 
were  not  repaired  until  after  the  respondent 
was  injured.  The  appellant's  testimony 
shows  that  about  23  men  were  working  in 
the  warehouse,  and  that  each  'ot  these  men 
used  the  elevator  as  the  nece^Ues  of  the 
work  reauired.  The  primary  question  is: 
What  was  the  proximate  cause  of  the  acd- 
d^t;  was  it  the  tying  up  of  the  gate,  or  was 
the  tying  np  of  the  gate  a  mere  incident? 
We  think  the  proximate  cause  of  the  injury 
was  the  broken  casting.  The  employes  used, 
and  were  expected  to  use,  the  elevator  in  the 
prosecution  of  their  work.  If  they  found  It 
more  convenient  to  tie  the  gates  than  to  raise 
and  lower  them  by  hand  io  carrying  on  the 
work,  this  would  not  exempt  the  master  from 
liability,  even  if  It  were  shown,  which  it  was 
nut, 'that  the  gates  were  tied  by  a  fellow 
servant 

[3]  It  Is  the  duty  of  the  master  to  use  rea- 
sonable care  to  maintain  a  reasonably  safe 
place  for  the  workmen,  and  this  duty  is  non- 
delegable. Dumas  V.  Walville  Lumber  Co., 
64  Wash.  381,  UC  Pac.  1091 ;  Graaf  v.  Vul- 
can Iron  Works,  69  Wash.  325,  109  Pac  1016. 

[4]  This  rule  means  that  the  master  must 
not  expose  the  employ^  to  dangers  which 
may  be  guarded  against  by  reasonable  care 
and  diligence.  McLeod  v.  Chicago,  etc.,  B. 
Co.,  65  Wash.  62,  117  Pac.  749. 

[5]  The  burden  is  upon  the  one  charging 
n^ligence  to  make  it  appear  more  probable 
that  the  injury  came  In  whole  or  In  part 
from  the  master's  n^Ugence  than  from  any 
other  cause.  Graaf  v.  Vulcan  Iron  Works, 
supra. 

[fl]  It  is  alleged  In  the  complaint,  and  evi- 
dence was  offered  to  sustain  the  allegation, 
that  the  floor  was  inadequately  lighted. 
Whatever  may  be  said  of  the  tying  np  of  the 
elevator  gates,  this  drcumstance,  if  standing 
alone,  would  have  been  sufficient  to  carry 
the  case  to  the  Jury.  Schwarxschlld  v.  Drys- 
dale,  69  Kan.  119,  76  Pac.  441. 

[7]  It  Is  argued  that  the  respondent  was 
guilty  of  contributory  negligence  In  entering 
the  building  a  few  minutes  before  the  work- 
ing hour,  in  taking  the  middle  passageway, 
and  Id  failing  to  throw  on  the  lights  at  the 
switch  post  near  the  office.  He  testlQed  that 
he  did  not  know  the  location  of  the  switches, 
and  the  appellant's  foreman  testified  ttiat  he 
neither  pointed  them  out  to  the  respondent 
nor  instructed  him  as  to  the  manner  of  using 
them.  It  cannot  be  said  as  a  matter  of  law 
that  any  of  these  acts  constituted  such  neg- 
ligence as  to  take  the  case  from  the  Jury. 
While  the  respondent  knew  the  locaticm  of 
the  elevator,  he  had  a  right  to  assume  that 


then  were  no  visarded  pltfoUs  In  Oie 
building.  Moreover,  as  the  trial  court  aptly 
observed,  it  was  not  negligence  as  a  matter 
of  law  tor  the  respondent  to  be  ready  to  go 
to  work  a  few  minutes  before  working  tlme^ 
and  to  8o  hold  would  be  to  put  a  pteminm 
upon  indolmce.  Perranlt  v.  Emporium 
partment  Store  Co.,  71  Wash.  523,  128  Pac. 
1049;  Schwarzsdhlld  v.  Drysdale,  supra. 
The  appellant  has  ctted  and  relies  npon 
Jones  V.  Moras  Bros.  Co.,  45  Wash.  391,  8S 
Pac.  626,  in  support  of  his  contention  that 
the  respcmdent  was  guilty  of  contributory 
negligence.  In  that  case  the  injured  party 
was  engaged  In  painting  on  a  steamshlf^ 
working  between  decto.  At  the  dose  of  the 
noon  hour  he  went  down  the  stairway  ^ra 
th^  upper  deck  to  the  one  next  below,  and 
started  to  pass  through  a  compartment  which 
he  said  was  pitch  dark,  on  his  way  toward 
his  place  of  work.  The  court  said :  "If  this 
compartment  was  'pitch  dark'  when  respond- 
ent entered  It,  he,  of  course,  knew  and  ap- 
pre<dated  that  fact,  and  cannot  hold  the  mas- 
ter for  any  results  flowing  directly  and  sole- 
ly from  that  condition."  That  case  is  dis- 
tinguishable because  of  the  fact  that  the 
party  did  not  receive  his  Injury  In  the  com- 
partment wbere  he  was  working,  while  in 
this  case  the  Injury  was  sustained  on  the 
floor  where  tlie  respondent's  work  called 
him. 

[t]  The  questions  of  contributory  negli- 
gence and  assumption  of  risk  approximate 
In  cases  of  this  character.  The  law  Is  that 
Uie  employ^  assumes  no  risk  "not  reasonably 
a  necessary  incident  to  the  actual  work  in 
hand."  Kolofr  v.  Chicago,  etc..  By.  Co.,  71 
Wash.  643.  129  Pac.  398;  Dumas  v.  WalvUle 
Lumber  Co.,  supra.  It  wlU  not  do  to  argue 
that  the  appellant  was  not  neglig^t  in  as- 
suming either  that  the  elevator  was  on  the 
main  floor,  or  tliat.  If  it  had  been  taken 
above  or  below,  the  gates  were  working  auto- 
matically and  barred  access  to  the  shaft; 
and  at  the  same  time  contend  that  the  re- 
spondent, who  had  worked  In  the  place  only 
one  day,  was  guilty  of  contributory  n^ii- 
gence  In  falling  into  the  shaft,  or  that  he  as- 
sumed the  risk  in  going  to  the  toilet  and  re- 
turning to  the  place  where  he  was  required 
to  work.'  The  toilet  was  used,  and  was  in- 
tended to  be  used,  by  the  employes,  and  it 
cannot  be  said  as  a  matter  of  law  that  an  em- 
ploy6  assumed  the  risk  of  going  from  the 
toilet  throngb  a  passageway  provided  by  the 
master. 

What  we  have  said  disposes  of  the  contri- 
tion that  the  negligence,  If  any,  wm,  or  may 
have  been,  the  negligence  of  a  fellow  servanL 
As  we  have  sold,  it  Is  not  shown  who  tied 
up  the  gates,  but  the  at^ellant  knew  that  the 
elevator  had  been  out  of  repair. 

The  foregoing  discussion  also  disposes  ot 
the  appellant's  contention  that  the  reqKmd* 
ent  was  a  mere  licensee  on  the  premises  at 
the  time  he  met  his  injury. 
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[t]  Tbe  argument  that  appellant's  Injury 
was  due  to  neglU^ce  of  Hont^omray  who 
was  engaged  to  repair  tbe  elevator,  that  be 
was  an  ^dependent  contractor,  and  that  no 
liability  ensued  from  any  want  of  reasonaUe 
care  on  his  part.  Is  falladoos  for  two  rea- 
sons: (a)  Tbe  break  In  the  casting  ot  tbe 
gates  was  not  due  to  any  act  of  his;  and 
(b)  tbe  duty  of  the  master  to  use  reasonable 
care  to  keep  tbe  place  reasonably  safe  was  a 
continuing  and  nondelegable  one.  In  addi- 
tion to  the  authorities  <dted,  see  Covington, 
etc.,  Bridge  Co.  r.  SteinbroCk,  9L  Ohio  St 
216,  55  N.  B.  «18k  76  Am.  St  Bep.  87S.  In 
Miller  T.  Horan  Bros.  Co.,  39  Wash.  681,  81 
Faci  1089,  1  L.  B.  A.  (N.  S.)  283,  109  Am.  St 
Bep.  917.  cited  by  appellant  the  plalntUT 
was  employed  by  tbe  defendant  as  a  carpen- 
ter in  bnlldlQg  a  battle^p.  His  injury  was 
due  to  the  falling  of  a  steel  plate  which  was 
being  liandled  by  employte  of  an  indepraident 
contractor  who  bad  undertake  to  place  the 
plates  on  tbe  Bide  of  tlie  ship.  In  lArson  t. 
American  Bridge  Co.,  40  Wash.  224,  82  Pac. 
294,  111  Am.  St  B^  904,  also  dted  by  ap- 
pelant, it  was  held  that  the  relation  of  mas- 
ter and  servant  does  not  exist  between  the 
original  contractor  and  employes  of  an  in- 
dependent contractor,  and  boice  that  the  for- 
mer was  not  Uable  for  the  n^lgence  of  the 
employes  of  tbe  latter.  Campbell  t.  Jones,  60 
Wash.  269^  110  Pac.  1083.  Is  to  the  same  ef- 
fect 

[II]  The  ajvellant  also  assigns  error  in 
the  refusal  of  the  court  to  snbmlt  certain 
interrogatories  to  the  Jury.  We  have  repeat- 
edly held  that  the  submlssltm  of  Interroga- 
tories to  a  Jury  rests  in  the  soand  discretion 
of  the  trial  court  Loy  r.  Northern  Pacific 
B.  Co.,  68  Wash.  33,  122  Pac  872. 

[11]  In  respect  to  the  assignment  that  tbe 
damages  awarded — $4,000 — are  excesslTe.  tbe 
testimony  shows  that  the  ai^llaot  was  In- 
jured on  tbe  18tb  day  of  September;  that 
he  was  taken  to  and  remained  in  the  hospital 
until  Thanksgiving ;  that  the  neck  of  the 
femur  was  broken,  and,  according  to  the  tes- 
timony of  one  of  the  physicians,  the  fracture 
was  what  is  known  among  surgeons  as  a 
comminuted  fracture,  meaning  a  shattered 
fracture.  At  the  time  of  the  trial  the  mus- 
cles of  his  Injured  leg  were  atrophied,  and 
tbe  injured  leg  was  an  inch  and  a  quarter 
shorter  than  the  otber.  One  surgeon  testi- 
fied that  It  may  continue  to  shorten,  and  that 
there  Is  a  soft  xuton.  Otlwr  surgeons  testi- 
fied ttiat  there  was  a  bony  or  fibrous  union. 
Tbe  testimony  shows  that  the  result  was 
good  from  the  standpoint  of  surgeons,  but  the 
Burgeons  differ  materially  as  to  the  ultimate 
usefulness  and  strength  of  the  leg.  The  ap- 
pellant voluntarily  paid  tbe  hospital  expenses 
and  the  expenses  of  the  surgeons  who  attend- 
ed the  respondeat  while  he  was  in  tbe  hospl- 
tal.  The  respondent  was  27  years  of  age  at 
tbe  time  of  the  injury,  and  was  working  for 


$10  a  vpe^.  He  testified,  however,  that  he 
had  tberetofbre  earned  in  harness  work,  a 
line  in  which  he  had  had  considerable  expe- 
rience, f  18  a  week.  On  this  testimony  we  do 
not  feel  tudined  to  disturb  the  verdict 

We  find  no  error  in  the  record,  and  the 
Judgment  is  affirmed. 

GROW,  0.  J.,  aud  ELLIS,  MAIN,  and 
CHADWICK,  JJ..  concur. 


(79  Wash.  311) 

INTEENATIONAL  CONTRACT  CO.  v.  CITY 
OF  TACOMA.    (No.  11,474.) 

(Supreme  Court  of  WaabisgtoD.   Aoril  28, 
1914.) 

1.  MtTNIOrPAL  COSPOBATIOnS  (|  360*>-COH- 
TRACTS    FOB    lUPBOVEMENTS  —  AUDITIONAI. 

WOKK— ReASONABLB  VaLUE. 

Under  a  contract  for  the  cooatruction  of 
a  city's  gravittr  vater  system,  providing  for 
the  doing  of  itemized  work  at  unit  prices  fixed 
for  each  item,  that  the  city  might  change  the 
work  without  aflowance  to  the  contractor,  ex- 
cept where  the  qaantitiei  ot  materials  were 
increased,  and  then  at  the  contract  price,  and 
that  any  work  or  material  not  contained  in  the 
Bpe<dficatioDS  ahould  be  done  or  Curniehed  at 
actual  cost,  ploa  10  per  cent,  the  fact  that  ex- 
cavation estimated  at  approximately  450  cubic 
yards  amounted  in  foct  to  3,500  cubic  yards 
was  not  such  an  excess  as  to  take  it  out  of  the 
contract  and  entitle  the  contractor  to  payment 
measured  by  the  reaeonable  value  of  me  work, 
where  a  reference  to  the  plans  and  a  compu- 
tation therefrom  would  have  shown  the  actual 
amount  of  excavation. 

lEd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SS  892,  S»2.%;  Dec 
Dig.  i  360.  •] 

2.  Municipal  C^bpobatxons  (S  360*)— Con- 

TBACT  fob  IMPBOVEHSHTS— AlinBAXIOHS  PB 

Adoitionai,  Wobk. 

A  municipal  corporation,  making  improve- 
ment work  more  expensive  than  it  would  have 
been  under  the  terms  of  tbe  original  contract, 
or  Erecting  tbe  performance  of  work  or  the 
furnishing  of  materials  not  within  such  con- 
tract, in  tbe  absence  of  contrary  stipulation,  is 
liable  to  the  contractor  for  the  increased  cost, 
or  for  the  extra  vrork  where  the  claim  is  not 
incondstent  with  tbe  contract  when  reasonably 
conatmed  or  ontude  of  tbe  provisions  as  to 
charges  for  extra  work. 

[Ed.  Note.— For  other  cases,  see  Mntudpal 
Corporations,  Cent  Dig.  ||  SSa,  892%;  Dec 
Dig.  i  860.*] 

3.  Municipal  Cobpobatiors  (f  360*)— Con- 

TBACT  FOB  iMPBOVEItBNT— iNSTKUOnON— Ilf- 
TBBB8T  ON  ACCOUNT. 

Under  a  contract  with  a  city  for  the  con- 
struction of  a  gravity  water  system,  a  provi- 
sion that  any  work  or  material  not  contained 
In  the  plans  and  specifications  should  be  done 
or  furnished  at  actual  coat,  plus  10  per  cent, 
waa  simply  auxiliary  to  tbe  contract  to  pro- 
vide a  compensation  for  things  unforeseen,  and, 
as  to  work  on  such  account  amounting  to  leas 
dian  one-fifth  of  the  whole,  the  contractor  was 
not  entitled  to  a  6  per  cent  overcharge  for  its 
office  expenditures,  officers*  salaries,  insurance, 
etc.,  as  a  part  of  the  cost  of  force  account  work. 

lEd.  Note.~For  otber  cases,  see  Municipal 
Corporations,  Cent  Dig.  {}  882,  8^%;  Dec 
Dig.  S  360.*] 
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4.  MUNICIPAL  CORFOBATIONS-  ($  370*)— COK- 
TKACT  TOB  IlCPBOVBUBNTS— DEDUCTIOIT  F&OU 
PaYHENTB— ESTOFFBI.. 

Under  a  contract  with  a  city  for  the  con- 
struction  of  a  gravil^  water  system,  providitig 
for  the  payment  of  itemized  work  at  unit  prices 
for  each  item,  and  for  extra  work  at  coat,  plus 
10  per  cent.,  and  that  payments  shoidd  be  made 
monthly  for  work  and  materials  actually  done 
or  put  in  place,  upon  estimates  of  the  city's 
engineer,  approved  by  its  commissioner,  the 
esumates  on  which  payments  were  made  were, 
not  conduBlTe  upon  the  city,  so  as  to  estop  it 
from  counterclaiming  for  deductions  on  the  the- 
ory that  previous  excess  payments  were  based 
on  mistakes  in  the  estimates. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S3  y02,  90:^,  908,  9u»; 
Dec.  Dig.  S  370.*] 

Department  2.  Appeal  from  Superior  Court, 
Pierce  County;  W.  O.  Chapman,  Judge. 

Action  by  the  International  Contract  Com- 
pany against  the  City  of  Tacoma,  with  coun- 
terclaim by  defendant.  Judgment  for  plain- 
tiff, and  It  appeals.  Affirmed. 

Walter  M.  Harrey,  of  Tacoma,  for  appel- 
lant T.  U  StUes  and  F.  M.  Garnahaii,  both 
of  Tacoma,  for  respondent 

PABKEB,  J.  The  International  Contract 
Company  commenced  this  action  In  the  supe- 
rior court  for  Pierce  county  against  the  city 
of  Tacoma,  to  recover  the  sum  of  $33,885.52, 
claimed  Jiy  It  as  a  balance  due  from  the  city 
upon  the  construction  of  the  headworks,  tun- 
nels, and  river  crossing  near  there  of  the 
city's  Green  river  gravity  water  system.  The 
city  denied  the  facts  pleaded  by  the  contract 
company  upon  which  Its  claim  was  rested, 
and  made  a  counterclaim,  for  which  affirma- 
tive judgment  was  demanded,  daiming  cer- 
tain errors  and  mistakes  in  estimates  upon 
which  payments  to  the  contract  company 
were  made  during  the  prc^Eress  of  the  work. 
A  trial  before  the  court  without  a  Jury  re- 
sulted In  findings  and  jud£m«it  in  favor  of 
the  contract  company  for  the  sum  of  ¥1,- 
041.18,  from  which  It  has  ap[>ealed. 

In  January,  1910,  the  dty  council  of  Ta- 
coma passed  an  ordinance  proposing  to  the 
voters  of  the  city,  as  an  addition  to  its  exist- 
ing water  system,  a  gravity  water  supply  to 
be  taken  from  Green  river  at  a  point  in  King 
connty  some  30  miles  east  of  the  dty,  to  be 
conveyed  to  the  city  by  gravity  at  an  esti- 
mated cost  of  $2,000,000.  This  proposal,  hav- 
ing been  submitted  to  the  voters  at  an  elec- 
tion held  for  that  purpose,  was  duly  ratified. 
Thereafter  plans  and  spedQcatlons  for  the 
construction  of  the  headworks,  together  with 
certain  other  work  near  there,  were  prepared, 
and  bids  invited  for  that  portion,  as  a  sectltm 
of  the  work,  to  be  constructed  under  one  con- 
tract Bids  were  invited  and  submitted  upon 
the  unit  basis;  "approximate  quantities  of 
work  to  be  done"  being  stated  in  the  Instruc- 
tions to  bidders.  Appellant  submitted  Its  bid 
as  follows: 

"The  undersigned  hereby  proposes  to  fur- 


nish all  the  material  and  construct  the  head- 
works,  tunnels  and  river  crossing  for  a  gravi- 
ty water  supply  on  Green  river  for  the  city  of 
Tacoma,  In  accordance  with  the  maps,  pro- 
files and  plans  on  file  in  the  office  of  the  com- 
missioner of  light  and  water  of  Tacoma,  and 
the  attached  qiedflcatlons  and  contract,  for 
the  prices  named  In  the  following  schedule: 

Headworks. 

Bxcavating  earth,  per  co.  yd   $  SO 

Excavating  rock,  per  cn.  yd.   1  30 

Concrete  masonry,  per  cu.  yd   10  SO 

Cement  plaster,  per  sg.  yd   30 

Steel  reioforcing  bars,  per  pound. . . , 

Structural  steel,  per  pound   OKi 

Railroad  rails,  per  pound   035 

Washout  and  regiuating  gates,  in 

place,  each   430  00 

Steel  pipe,  per  lin.  ft   25  00 

Timber  in  place,  per  1,000  ft  B.  M.. .  28  00 

Tunnel  excavation,  per  cu.  yd.   3  00 

TunneL 

Excavating  earth,  per  cu.  yd  f    1  00 

Excavating  rock,  per  cu,  yd   1  50 

Concrete  masonry,  per  cu.  yd   10  50 

Tunnel  excavation,  per  cu.  yd   4  00 

Timbering  in  phice,  per  1,000  ft 

B.  M.T.,.,.....T...   28  00 

River  Crossing. 

Excavating  earth,  per  cu.  yd.   f    2  00 

Excavating  rock,  per  cu.  yd   4  00 

Concrete  masonry,  per  cu.  yd.  10  50 

Kalemein  pipe,  per  lin.  ft   200 

Steel  pipe,  per  On.  ft   24  00 

Blow-ofEs,  in  place,  each   100  00" 

This  was  accepted  by  the  city  as  the  lowest 
bid,  and  thereupon  a  written  cwtract  was 
altered  Into  accordingly. 

Green  ilver  flows  in  a  westerly  direction 
where  tiie  work  Involved  In  this  contract  la 
located.  The  headworks  conslat  of  a  concrete 
dam  across  the  river,  and  intake  on  the  nortih 
side  of  the  river,  a  tunnel  at  the  Intake,  ap- 
proximately 100  feet  long,  through  a  point 
of  rock,  forming  a  natural  wall  at  the  edge  of 
lAe  river,  and  a  settling  basin  at  the  wester- 
ly end  of  the  tnnnel.  This  tunnel  Is  known  as 
tunnel  No.  1.  Other  work  within  the  contract 
consists  of  tunnel  No.  2, 1,200  feet  long,  tnnnel 
No,  3, 275  feet  long,  conduits  several  hundred 
feet  long  between  the  settling  basin  and  tun- 
nel No.  2,  and  between  tunnels  No.  2  and  No. 
3,  all  on  the  north  side  of  the  river,  and  also 
a  conduit  across  the  river  from  the  westerly 
end  of  tunnel  No.  3  to  the  southerly  side  of 
the  river.  The  work  was  under  the  super- 
vision of  the  city's  commissioner  of  light  and 
water  and  his  authorized  representatives  up- 
on the  ground.  The  specifications  for  the 
work  contained  the  following: 

"The  city  shall  have  the  right  to  make  any 
changes  in  lines,  grades  and  plans  that  may 
be  deemed  advisable  by  the  commlsslouer 
after  the  work  Is  started  and  the  contractor 
shall  make  such  changes  upon  the  order  of 
the  commissioner.  No  allowance  shall  be 
made  the  contractor  on  account  of  such 
changes,  except  where  the  quantities  of  mate- 
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rials  nre  increased  and  In  each  cases  the  con- 
tractor shall  be  paid  at  the  contract  prices 
for  the  additional  amonnt  of  material  fur- 
nished and  work  done.  The  contractor  shall 
be  paid  at  the  contract  prices  for  only  the 
actual  amonnt  of  material  famished  and 
work  done,  regardless  of  the  approximate 
quantities  as  stated  herein." 

Ttae  contract  prefer  eontalned  the  follow* 
ins: 

"Witnesseth  that  the  said  contractor,  In 
conslderatloa  of  the  covenants,  agreements 
and  parments  bradinafter  mentioned  to  be 
performed  and  made  by  said  dty,  hereby 
coTenant  and  agree  nndor  the  praialty  ex- 
praaed  in  ttae  attached  bond  beartng  even 
date  herewith,  to  famish  all  the  material  and 
constroct  the  headworks,  tmmels  and  river 
crossing  for  a  gravity  water  supply  system  on 
the  Oreen  river  for  the  dty  of  Tacoma  in 
accordance  with  the  attached  moposal  and 
spedflcatiknis  which  are  hereby  declared  and 
accepted  as  iiarts  of  this  agreement  and  to 
accept  payment  tor  the  actual  amount  of 
material  famished  and  labor  performed  at 
the  prices  named  in  said  proposal  as  full  com- 
pensation under  tUs  contract 

"The  contract  prices  shall  Indude  the  fur- 
nishing of  jUl  maddnery,  appliances  and 
tools,  and  all  materials  and  labor  and  all 
other  expenses  necessary  to  conatract  the 
headwords,  tunnels  and  river  crossing  com- 
plete according  to  the  maiw,  profiles,  plans 
and  spedflcaUons  on  file  in  the  office  of  the 
commissioner  of  light  and  water  of  said  dty, 
and  the  expense  of  maintaining  the  work  in 
good  condition  until  It  Is  accepted  by  the  com- 
missioner. All  items  of  labor,  material  and 
expense  necessary  to  finish  the  headworks, 
tunnels  and  river  crossing  complete  that  are 
not  enumerated  in  the  scbednle  shall  be  in- 
cluded in  the  prices  bid  for  ttae  different 
classes  of  work 

"Extra  Work. 

"Whenever  during  the  progress  of  the 
work  of  said  contract  any  work  or  materia) 
not  contained  in  the  plans  and  specifications 
therefor  shall  be  ordered  by  resolution  of  the 
dty  coundl.  the  same  shall  be  done  or  fur- 
nished by  the  contractor  at  actual  cost  and 
ten  per  cent  added.   •   •  • 

"Payments  shaU  be  made  In  cash  to  the 
contractor  monthly  for  work  and  materials 
actually  done  or  put  In  place  In  construction, 
upon  estimates  issued  by  the  engineer  and  ap- 
proved by  the  commissioner  of  light  and 
water;  to  the  extent  of  86  per  cent  of  such 
work  and  materials;  the  remaining  15  per 
cent  shall  be  delivered  to  the  contractor 
when  his  contract  has  been  fully  completed 
and  accepted  by  said  dty,  after  a  thirty  days' 
operating  test" 

Appellant's  bid,  computed  upon  the  esti- 
mate of  approximate  quantities  made  by  the 
dty,  would  have  totaled  about  965,500,  but 


owing  to  changes  requiring  additional  work, 
authorized  by  resolution  of  ttae  city  council, 
and  agreed  to  be  done  by  appellant  at  certain 
fixed  prices,  additional  work  which  appellant 
was  entitled  to  pay  for,  measured  by  cost  and 
10  per  cent  added,  commonly  called  "force  ac* 
count,"  snd  errors  in  the  esthnate  of  approxi- 
mate quantities,  resulted  in  the  dty  actually 
paying  to  appellant  for  work  done  the  sum  of 
¥219,068.48,  to  wbi<A  $1,041.18,  upon  payment 
of  this  judgment,  will  be  added. 

Appellant's  dalm  of  balance  doe  Is  zested 
lai^dy  upon  the  theory  that  certain  changes 
made  by  those  in  diarge  of  the  work  in  be- 
half of  ttae  dty  from  that  specified  in  ttae 
original  plans  were  so  radical  as  to  fall 
entirely  without  ttae  terms  of  the  contract 
and  entlQe  appellant  to  compoisation  there- 
for, measured  by  ttae  reasonable  value  of  sudi 
woric  rather  tban  by  ttae  prices  named  in  ttae 
contract  One  of  the  largest  items  so  dalmed 
by  appellant  upon  this  theory  relates  to  tun- 
nel No.  1.  As  originally  planned,  this  tunnd 
was  to  be  18x20  feet  in  stse.  For  reasons 
deemed  saffident  by  those  in  diaige  tor  the 
dty,  this  tunnel  was  reduced  to  8x10  feet  In 
size.  Appellant  proceeded  to  construct  the 
tunnel  as  directed;  no  specific  understanding 
as  to  the  compensation  appellant  was  to  re- 
ceive therefor  being  had  aside  from  the  con- 
tract We  assume,  for  argument's  sake,  that 
Chose  In  charge  for  the  dty  had  authority  to 
direct  this  change,  though  it  does  not  eeem 
to  have  been  made  by  authority  of  a  resolu- 
tion of  the  coundL  This  particular  work  was 
excavation  at  $3  per  cubic  yard,  and  concrete 
masonry  at  $10.60  per  cubic  yard,  providing 
compensation  therefor  is  to  be  measured  by 
prices  named  in  the  contract  Manifestly  it 
must  be  80  measured,  unless  the  change  was 
so  radical  that  the  work  may  be  said  to  be 
entirely  different  from  that  contemplated  by 
the  contract  Counsel  for  appellant  argue 
that  the  diminished  size  of  the  tunnel  ren- 
dered it  much  more  difficult  and  exi>enslve 
per  cubic  yard  to  remove  the  material  there- 
from than  from  a  tunnel  of  the  size  original- 
ly planned.  Touching  this  contention,  the 
trial  court  found  as  follows: 

"With  reference  to  plaintiff's  claim  for 
$3,551.25  on  account  of  changes  In  the  plans 
of  tunnel  No.  1,  Intake-  and  settling  basin, 
and  more  expensive  work  necessitated  there- 
by, there  was  no  suffldent  evidence  upon 
which  to  determine  the  amount  of  Increase 
in  the  cost  of  the  work  or  upon  which  to 
base  a  charge  against  the  defendant" 

There  is  evidence  tending  to  show  that  the 
driving  of  a  tunnel  8  feet  by  10  feet  is  pro- 
portionately somewhat  more  expensive  than 
the  driving  of  one  18x20,  but  a  review  of  the 
evidence  to  which  our  attention  has  been 
called  convinces  us  that  in  this  particular  in- 
stance the  evidence  was  not  such  as  to  enable 
the  court  to  say  that  the  change  was  so  radi- 
cal as  to  take  the  constraction  of  this  partlctt- 


Digitized  by  Google 


376 


140  PACIFIC 


REPORTEB 


(Wash. 


]ar  tunnel  out  of  the  terms  of  the  contract, 
so  far  as  compensatioo  therefor  Is  concerned. 
We  think  the  evidence  as  a  whole  calls  for 
the  finding  made  by  the  court  npon  this  sub- 
ject, and  that  the  court  was  not  In  error  In 
ruling  that  compensation  for  this  work  is  not 
to  be  measured  by  reasonable  value,  but  by 
the  quantity  prices  named  In  the  contract 
Clearly  it  was  not  referable  to  force  account, 
alnce  it  does  not  am>ear  to  have  been  ordered 
by  the  dty  council  as  extra  work. 

[1]  Another  of  the  large  Items  claimed  by 
appellant  of  a  similar  nature  Is  for  excava- 
tion in  the  construction  of  the  dam  Intake 
and  settling  basin.  This  daim,  sought  to  be 
measured  by  reasonable  value  of  the  work. 
Is  rested  upon  the  theory  of  excessive  quan- 
tity of  excavation  required  over  that  stated 
In  the  estimate  of  approximate  quantity.  .  In 
the  original  estimate,  this  quantity  was  stat- 
ed to  be  approximately  450  cubic  yards,  when 
In  fact  It  proved  to  be  some  3,500  cubic  yards. 
So  far  as  appellant's  claim  Is  rested  upon 
this  Increased  quantity,  the  evidence  plainly 
Indicates  that  a  reference  to  the  plans  ac- 
companying the  speciacatlon  and  a  computa- 
tion which  could  readily  have  been  made 
therefrom  would  show  that  the  quantity  of 
ocavation  required  was  atraut  8,500  oiblc 
yards.  We  think  this  of  itself  Is  enongh  to 
warrant  the  conclusion  that  appellant  Is  not 
entitled  to  other  than  the  contract  price  per 
cubic  yard,  so  far  as  exuA  claim  la  rested 
upon  the  excess  ot  quantity  over  that  irtAted 
in  the  city's  estimate  of  approximate  quanti- 
ties.  It  is  further  argued  by  counsel  that 
changes  made  In  the  settling  basin  and  the 
ucavation  for  the  foundation  of  the  dam 
were  audi  as  to  render  soch  excavation  pro- 
portionately much  more  expendve  than  that 
shown  by  the  original  plana.  The  evidence 
upon  this  subject  indicates  Uiat  the  changes 
In  the  quantity  of  enavation  In  fact  were 
such  as  to  render  it  proportionately  less  ex- 
penalve,  but  there  was  other  evidence  indicat- 
ing that  It  may  have  been  somewhat  more 
difficult,  by  reason  of  this  change,  to  take 
care  of  the  water  In  the  river  during  the 
construction  of  the  dam.  Taking  the  evidence 
as  a  whole,  we  agree  with  the  trial  court  that 
the  exi)ense  of  this  excavation  per  cubic  yard. 
Including  the  constcnctlon  of  the  dam  and 
settling  basin,  did  not  Increase  the  cost  of 
the  work  per  cubic  yard  to  appellant  We 
are  the  opinion  that  the  court  was  war- 
ranted in  measuring  appellant's  compensation 
for  this  work  by  the  prices  fixed  In  the  con- 
tract The  questions  involved  in  all  of  these 
claims  are  almost  wholly  questions  of  fact, 

[21  So  far  as  they  are  governed  by  princi- 
ples ot  law,  we  think  the  following  olraerva- 
tloUB  In  2  Dillon,  Municipal  Corporations 
(&th  Ed.)  S        are  applicable: 

"If  a  municipal  corporation  by  its  own  act 
causes  the  work  to  be  done  by  a  contractor 
under  a  contract  for  an  improvement  to  be 


more  expensive  than  it  otherwise  would  have 
been  according  to  the  terms  of  the  original 
contract,  or  if  the  municipality  orders  and 
directs  the  contractor  to  perform  work  or 
furnish  material  or  labor  which  is  not  with- 
in the  contemplation  of  the  original  contract, 
it  Is  liable  to  him,  In  the  absence  of  stipula- 
tions to  the  contrary,  for  the  increased  cost 
or  for  the  extra  work.  But,  to  justify  a  re- 
covery for  extra  work,  the  claim  must  not 
be  inconsistent  with  the  provisions  of  the 
contract  when  fairly  and  reasonably  con- 
strued. If,  upon  such  a  construction,  it  ap- 
pears that  the  work  was  intended  to  be  com- 
pensated by  the  compensation  provided  there- 
by, there  can  be  no  recovery,  or,  if  it  is  with- 
in a  provision  of  the  contract  specifying  the 
rate  to  be  charged  for  extra  work  of  that 
nature,  then  the  recovery,  if  any,  Is  under 
the  contract,  and  the  amoiint  is  limited  to 
the  rates  specified  by  the  contract" 

Our  decision  In  the  late  case  of  McHugh  v. 
Tacoma,  135  Pac.  1011,  also  lends  support  to 
the  conclusions  we  here  reach. 

[3]  Another  ot  the  large  items  of  appel- 
lant's claim  is  that  of  a  6  per  cent  over- 
charge upon  force  account ;  that  is,  a  claim 
of  6  per  cent  upon  the  total  of  the  force 
account  in  addition  to  the  10  fipr  cent,  for 
appellant's  ot&oo  expenses,  its  officers'  sala- 
rb»,  Insorance,  eta,  whldi  It  Insists  is  a 
part  ot  the  cost  to  It  of  the  force  account 
work.  This  work  was  less  than  one-fifth  of 
the  whole  We  have  noticed  tlut,  for  work 
of  this  diaracter,  the  c<mtract  provides  that 
"the  same  shall  be  done  or  famished  by  the 
contractor  at  actual  cost  and  tea  per  cent 
added.**  If  the  ctrntraet  had  provided  for  ap- 
pellant's entire  compensation,  to  be  measored 
by  force  account,  and  soch  work  bad  been 
thereby  other  tlun  ineidoit  to  the  contract 
as  a  whole,  there  mla^t  be  some  ground  for 
appellant's  contention.  Upon  the  theory  tibat 
the  contract  was  ambiguous  In  this  respect, 
some  expert  testimony  was  recetyed  upon  the 
subject  This  testimony  Is  not  wholly  free 
from  confiict,  but  that  which  evidently  seem- 
ed to  the  trial  court  most  weighty,  as  it  does 
to  us,  was  to  the  effect  that,  where  force  ac- 
count is  simply  auxiliary  to  the  contract  for 
the  purpose  of  providing  a  measure  of  com- 
pensation for  unforeseen  things,  the  actual 
cost  of  such  work  does  not  include  overhead 
expense  of  the  nature  here  claimed.  We 
agree  with  the  trial  court  that  in  view  of  the 
Incidental  nature  of  this  force  account  work, 
and  the  amount  of  it  as  compared  with  the 
whole,  It  should  not  be  held  to  Include  the 
items  claimed  by  appellant  The  authorities 
do  not  furnish  much  light  upon  this  subject 
The  following,  however,  seem  to  lend  sup- 
port to  the  view  we  have  here  expressed : 
Savannah,  A.  &  N.  Ry.  Co.  v.  Oliver,  174  Fed. 
140,  98  C.  C.  A.  174 ;  Lexington,  etc.,  R.  Co. 
V.  Fitchburg  R.  Co.,  9  Gray  (Mass.)  226; 
Isaacs  T.  Reeve  (N.  J.  Gh.)  44  AtL  1. 
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[4]  It  la  contended  by  connsel  for  appel- 
lant tbat  tbe  trial  court  erred  in  allowing 
the  city  dedactloDs  from  prevlona  payments 
made  to  appellant  Thla  contention  is  rested 
principally  upon  the  theory  that  the  pay- 
ments from  which  such  deductions  were  al- 
lowed the  city  were  made  upon  monthly  esti- 
mates of  the  city's  engineer,  approved  by  the 
commissioner,  and  were  therefore  coDduslre 
npon  the  dty.  These  deductions  were  claim- 
ed In  the  elty*B  counterdalm  and  partially 
allowed  by  the  court  upon  the  theory  that 
tbe  prerlons  excess  payments  were  based  up- 
on mistakes  made  In  the  estimates  upon 
which  the  previous  payments  were  made.  If 
such  estimates  are  held  to  be  final  and  con- 
duslTe  upon  the  dty,  It  Is  only  because  of  an 
Inference  to  be  drawn  from  the  terms  of  the 
contract  tondiliig  payments;  there  being 
nothing  therein  spedflcaUy  so  proTidlIU^ '  We 
are  Quite  unable  to  understand  upon  what 
theory  of  right  the  city  shall  be  prevented 
from  having  such  mistakes  corrected,  in  an 
action  of  tbls  nature.  Tbe  authorities  are 
not  wholly  in  harmony  upon  the  subject,  but 
we  apprehend  that  such  lack  of  harmony  is 
more  apparent  than  real.  We  are  not  able 
to  see  any  element  of  estoppel  In  this  case 
as  against  the  city.  Plainly  appellant  was 
not  misled  to  Us  prejudice,  so  far  as  this 
record  shows.  No  evidence  is  called  to  our 
attention  indicating  that  appellant  was,  by 
such  estimates,  led  to  settle  with  any  subcon- 
tractor or  for  its  supplies  upon  the  basis  of 
such  estimates.  The  evidence  indicates  noth- 
ing more  than  the  fact  that  appellant  receiv- 
ed more  comiKnsation  than  it  was  entitled 
to  receive  because  of  tbe  erroneous  estimates. 
We  think  the  trial  court  was  clearly  right 
in  Its  rulings  upon  this  subject  Wait,  En- 
gineering and  Architectural  Journal,  t  482; 
Dyer  v.  Middle  Kittitas  Irrigation  District, 
40  Wash.  238.  82  Pa&  301. 

Other  items  claimed  by  app^ant  and  dis- 
allowed by  the  trial  court  are  Involved  in 
this  appeaL  The  correctness  of  the  court's 
conclusions  thereon,  however.  Involve,  In  the 
last  analysis,  only  questions  of  fact  Indeed, 
there  is  little  else  in  any  of  the  questions 
presented  in  this  case.  A  somewhat  pains- 
taking review  of  all  the  evidence  to  which 
our  attention  has  been  called  convinces  us 
that  tbe  trial  court's  disposition  of  the  case 
came  as  near  rendering  exact  Justice  as  wfts 
possible  under  the  circumstances.  The  ques- 
tions are  much  involved,  the  record  very 
voluminous,  and  we  are  impressed  with  the 
fact  that  the  learned  trial  Judge  gave  to  the 
case  very  palnstalting  consideration.  We  do 
not  feel  called  upon  to  discuss  the  case  in 
greater  detalL 

The  Judgment  Is  affirmed. 

CROW,  a  and  MOUNT,  MORRIS,  and 
FUIJjERTON,  JJ.,  concur. 


MATTSON  T.  EUREKA  CEDAR  LUMBER  ft 
SHINGLE  CO.    (No.  11,555.) 

(Supreme  Court  of  Washington.   April  27, 
1814.) 

1.  Appeal  and  Ebbob  (§  523*)— Recobd— Mo- 
tion FOB  Continuance— Affidavits. 

Unless  affidavits  supporting  a  motion  for 
a  continuance  are  clearly  ideutiSed  by  the  mo* 
tion,  aud  the  appellate  court  can  fairly  infer 
from  the  order  denying  tbe  continuance  that  no 
other  affidavits  were  considered  by  tbe  trial 
court,  the  appellate  court  will  not  consider  the 
affidavits  unless  they  are  made  a  imrt  of  tlie 
statement  of  facts. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
^oj^  Cent  Dig.  H  2872-2874;   Dec  Dig.  g 

2.  CoNTinnANGC  (S  7*>— DiSCBETION  01  TBXAIi 

Court. 

A  motion  for  a  continuance  is  addressed  to 
the  sound  discretion  of  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Continnance. 
Cent  Dig.  ${  17,  18;  Dec  Dig.  1  7.»] 

3.  BeLEASB  (i  67*)— FeaCD— EVIDBNOK. 

Evidence  held  to  sustain  a  finding  that  a 
release  of  a  claim  for  damages  for  personal  in- 
juries was  signed  by  an  employd  through  frauds 
ulent  representations. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent; 
Dig.  H  10t»-108;   Dec  Dig.  g  57.*] 

4.  B^iAASB  (ii  57,  68*)— Vauditt. 

A  contract  of  settlement  for  personal  Inju- 
ries  can  only  be  impeached  for  fraud  by  clear 
and  coDvioclng  evidence;  but,  where  the  evi- 
dence on  the  question  of  fraud  Is  conflicting,  it 
is  for  the  jury  to  determine  whether  the  evir 
deoce  is  clear  and  convincing. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  18  10^114;  Dec  Dig.  gf  57,  68.*] 

5.  RBuura  (I  57*>— Adequaot  or  Amovht. 

Evidence,  in  an  employe's  action  for  per* 
sonal  injuries,  held  to  show  that  tbe  $250  ac- 
cepted by  plaintiff  upon  signing  a  release  in  full 
of  his  claun  was  wholly  Inadequate  to  compen- 
sate him  for  his  injuries. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  U  lOe-108;  Dec  Dig.  g  67.*] 

6.  Rblease  (I  67*)— Fbaud— EVIDBNCB. 

The  fact  tbat  tbe  amount  received  by  aa 
injured  employ^  in  consideration  of  tbe  execu- 
tion of  a  release  is  wholly  inadequate  to  com- 
pensate him  tot  his  injuriea  la  some  'e^dence 
that  the  employ^  did  not  understand  the  extent 
of  hia  InjurieB  or  the  nature  of  the  iDstrument, 
when  be  executed  the  release. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent* 
Dig.  H  100-108;  Dec  Dig.  S  67.*] 

7.  Mastbb  aud  Sebvant  (S276*)— TirnTBiBS— 

SUFPICUBNCT     or     BVXDBHCB  —  PBOZIlUn. 

Cause. 

EvldeQce,  In  an  employe's  action  for  person- 
al injuries  by  lumber  falling  upon  him.  Arid 
to  sustain  a  finding  that  the  lumber  fell  because 
insecurely  piled  and  braced,  and  because  of  the 
vibration  of  the  shed  due  to  tbe  machinery. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  5i  950-952,  964,  959,  070, 
976;   Dec  Dig.  S  276.*] 

8.  BIastib  AND  SekVant  m  101,  102,  124*)— 

SaFB  PUiCK  or  WOBK. 

An  employer  must  exercise  reasonable  care 
to  furnish  a  reasonably  safe  place  of  work  and 
maintain  a  reasonable  inspection  thereof. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  «  135.  171,  174,  17&-184, 
192.  235-242;  Dec.  Dig.  §S  101,  lOH  124.*! 
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8.  Mastee  and  Sebvakt  (5  103*)— Master's 
Duty— Safe  Place  of  Wobk— Delegation. 
An  employer's  duty  to  furnish  a  safe  place 

of  work  is  noadelegable. 
[Ed.  Note.— For  other  cases,  see  Master  and 

Sen  ant.  Cent  Dig.  S  175 ;  Dec.  Dig.  S  103.*] 

10.  MaSTEB  AVD  SBBTART  a  219*)— BXBES  As- 

6UUED. 

An  employe  who  Ib  pat  to  work  in  a  par- 
ticular place  by  the  master  does  not  aasttme  the 
risk  of  any  dangers  not  so  open  and  apparent  as 
to  be  discoverable  by  ordinary  observation. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {|  610-624;  Dec.  Dig.  { 
219.*J 

11.  Mastib  and  Sbbvaut  (1 286*}— Irjitbibs— 
JuBT  QuEsmoN— Safe  Puce  or  Wobk. 

In  an  action  for  injuries  to  an  employ^ 
by  lumber  falling  upon  him,  claimed  to  have 
been  caused  by  the  lumber  having  been  inse- 
curely piled  and  by  the  vibration  of  the  shed, 
evidence  held  to  muce  it  a  jury  qaestion  wheth- 
er plaintiff  was  furnished  with  a  reasonably 
safe  place  to  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  M  1001,  1006.  Km,  1010- 
lOlS.  1017-1033,  1036-1042.  1044,  1046-1050; 
Dec.  Dig.  I  286>] 

12.  Hahteb  and  Sbbtart  (|  288*)— Injubieb 
— JuBT  Question  —  Contbibutobt  Negli- 
gence. 

In  an  employe's  action  for  injuries  by  piled 
lumber  falling  upon  him,  evidence  keld  to  make 
it  a  jury  queBtion  whether  plaintiff  exercised 
due  care  in  working  without  inspecting  the  lum- 
ber to  determine  the  safety  of  the  place. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  18  1089,  1090,  1092-1132; 
Dec.  Dig.  i  289.*] 

18.  TBIAL  (I  260*)— BEQUE8TED  iNBTBXIOnONS 

— iNSTBucnoNs  Albeady  Given. 

There  was  no  error  in  refusing  requested 
instructions  which,  so  far  as  not  positively  er- 
roneous, were  covered  by  instructions  given 
without  objection. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  9S  651-659;   Dec.  Dig.  |  260.*] 

Department  1.  Appeal  from  Superior 
Court,  Ohebalis  County ;  Mason  Irwin.  Judge. 

Action  by  filat  Mattson  against  the  Eureka 
Cedar  Lumber  &  Shingle  Company.  From  a 
Judgment  tor  plaintiff,  defendant  appeals. 
Affirmed. 

Morgan  &  Brewer,  of  Uoqulam,  for  appel- 
lant A.  M.  Abel,  of  Aberdeen,  and  W.  H. 
Abel,  of  Montesaoo,  for  respondent 

ELLIS,  J.  The  plaintiff  brought  this  ac- 
tion to  recover  for  personal  Injuries  received 
by  him  while  at  work  as  a  common  laborer 
in  the  defendant's  sawmill.  The  plaintiff 
is  a  Finn  and  cannot  speak,  read,  write,  or  i 
understand  the  English  language.  He  had 
been  working  for  the  defendant  for  about 
two  weeks,  during  which  time  he  was  en- 
gaged in  loading  cars.  On  the  morning  of 
July  31,  1011,  the  defendant's  foreman  took 
him  to  the  shipping  shed,  where  lamber  ta 
piled  to  await  shipping,  and  directed  him.  to 
work  there  piling  lumber,  indicating  the 
place  where  be  was  to  work.  There  were 
already  many  piles  of  lumber  in  this  shipping 
shed;  the  piles  being  constructed  in  the  fol- 
lowing manner:  The  lumber,  which  consisted 


of  flooring  of  various  lengths,  was  assorted, 
tied  in  bundles  of  six  boards  each,  and  leaned 
against  the  wall  of  the  shed;  the  upper  end 
resting  against  the  wall.  Against  these  oth- 
er bundles  of  the  same  length  were  leaned, 
and  so  on,  forming  plies  according  to  the 
lengths  of  the  Inmber  in  the  bundles.  The 
plaintiff,  at  the  time  of  the  accident,  was  en- 
gaged in  taking  bundles  from  trucks  as  they 
were  brought  Into  the  shed,  assorting  them 
as  to  length,  and  leaning  them  against  the 
appropriate  piles.  He  was  engaged  In  tak- 
ing bundles  of  lumber  from  a  truck  when  a 
part  of  one  of  the  plies  fell  un  him,  Inflict- 
ing the  injuries  complained  of.  The  evidence 
showed  that  the  shipping  shed  was  built  up- 
on a  wharf  constructed  upon  piling  driven  in- 
to the  mud.  Upon  the  same  wharf,  and  at  a 
distance  variously  estimated  at  from  40  to 
150  feet  from  the  shed,  was  the  planing  mill. 
The  evidence  is  conclusive  that  when  the 
planing  mill  was  in  operation  the  vibratlou 
of  the  machinery  shook  the  wharf  and  caused 
the  shipping  shed  to  vibrate  with  consider- 
able violence.  There  was  evidence  that.  In 
the  absence  of  braces  to  secure  the  piles  of 
lumber  standing  ou  end  in  the  shed,  the  vi- 
bration would  cause  them  to  slide  and  fall. 
There  was  evidence  that  such  braces  were 
supplied  between  the  piles,  extending  from 
the  wall  a  distance  of  about  six  feet.  The 
evidence  further  shows  that  the  pile  which 
fell  upon  the  plaintiff  extended  some  ten 
feet  from  the  wall.  The  negligence  charged 
was  that  the  defendant  failed  to  furnish  to 
the  plaintiff  a  safe  place  to  work,  in  that  It 
negligently  caused  to  be  piled  and  maintained 
an  unsafe,  unsecured,  and  unstable  pile  of 
lumber  not  braced.  No  one  save  the  plaintiff 
was  present  at  the  time  of  the  injury.  The 
plaintiff  testified  that  he  had  not  touched 
the  particular  pile  of  lumber  which  fell  up- 
on him.  He  was  injured  late  in  the  after- 
noon of  the  same  day  in  which  he  was  first 
set  to  work  In  the  shed.  After  his  Injury,  he 
was  taken  to  the  Hoguiam  general  hospital 
with  which  the  defendant  had  a  contract  for 
the  care  of  Its  injured  employes.  Dr.  Mc- 
Donald, a  member  of  the  hospital  staff,  who 
treated  all  persons  Injured  at  the  defendant's 
mill,  treated  the  plaintiff  for  his  injuries. 
After  the  plaintiff  had  been  at  the  hospital 
for  a  few  days,  the  defendant's  manager  call- 
ed upon  him  with  a  view  to  securing  a  set- 
i  tlement  for  his  injuries,  but  apparently  the 
plaintiff  could  not  understand  what  was  said 
to  him;  and  no  agreement  was  reached.  On 
the  10th  of  August,  about  ten  days  after  the 
plaintiff  was  taken  to  the  hospital,  the  man- 
ager, another  man,  and  an  Interpreter  came 
to  the  hospital,  and,  after  some  conversation 
had  been  carried  on  through  the  interpreter, 
the  plaintiff  accepted  $250  and  signed  a  re- 
lease in  full  for  his  injuries.  The  plaintiff 
admitted  the  signing  of  the  release,  and  that 
he  received  the  money,  but  alleged  that  be 
was  induced  to  do  so  through  fraudulent  rep- 
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resentatloDs  ot  the  defendant's  manager  and 
did  not,  in  fact,  know  that  It  was  a  release. 
The  cause  was  set  for  trial  on  the  10th  day 
ot  June,  1913.  On  June  4th,  the  defendant 
moved  for  a  continuance  on  the  ground  that 
the  defendant's  foreman  at  the  time  of  the 
accident  was  no  longer  in  the  defendant's 
employ,  and  that  it  was  necessary  to  secure 
hid  testimony  before  proceeding  to  trial.  The 
motion  for  a  continiunce  was  denied.  At 
the  close  of  the  plaintiff's  evidence,  motions 
for  a  nonsuit  and  for  a  directed  verdict  were 
Interposed.  These  were  overruled.  At  the 
close  of  all  the  testimony,  the  motion  for  a 
directed  verdict  was  renewed  and  was  again 
overruled.  The  Jury  returned  a  verdict  for 
the  defendant  In  the  sum  of  $3,906.50.  The 
defendant  moved  for  a  new  trial.  This  was 
denied.  Judgment  was  entered  upon  the 
verdict  The  defendant  appealed. 

[1,  2]  Preliminary  to  the  dlscosslon  of  the 
case  in  general,  the  appellant  urges  that  the 
conrt  committed  error  In  refusing  the  con- 
tinuance. The  motion  for  a  continuance  was 
supported  by  certain  affidavits,  which,  It  la 
claimed,  were  attached  thereto.  The  motion, 
however,  does  not  Identify  these  affidavits 
either  by  reference  to  the  names  of  the  af- 
fiants or  by  reference  to  their  contents.  The. 
order  denying  a  continuance  makes  no  refer- 
ence whatever  to  tbe  affidavits.  The  affida- 
vits are  not  included  In  nor  made  a  part  of 
the  statement  of  facta,  nor  is  there  any  cer- 
tificate of  the  trial  court  that  bis  order  was 
based  upon  these  affidavits,  or  ttiat  no  other 
affidavits  were  considered  by  him  In  passing 
ai>on  the  motion.  These  affidavits  are  only 
brought  up  by  inclusion  In  the  transcript. 
The  respondent  has  interposed  a  motion  to 
strike  them.  These  affidavits  do  not  fall : 
within  the  rule  announced  in  State  v.  Vance, 
29  Wash.  435,  70  Pac.  34,  upon  which  appel- 
lant mainly  relies,  much  less  within  that  rule 
as  drcumscribed  by  sut>sequent  decisions. 

We  have  repeatedly  refused  to  extend  ttiat 
rule  or  to  apply  It  to  any  situation  not  a 
positive  parallel,  and  have  definitely  declared 
that,  unless  affidavits  are  clearly  identified 
by  the  motion,  and  unless  we  can  fairly  Infer 
from  the  order  of  the  court  that  no  other  af- 
fidavits were  considered  by  the  trial  court, 
we  will  decline  to  consider  such  affidavits 
unless  embodied  In  and  made  a  part  of  the 
statement  of  facts,  duly  certified.  Haines  & 
Spencer  v.  Kelley,  57  Wash.  219,  106  Pac 
776;  Swanson  v.  Pacific  Shipping  Co.,  60 
Wash.  87.  110  Pac.  795;  Spoar  v.  Spokane 
Tum-Verein,  64  Wash.  208,  116  Pac.  627; 
Sakai  v.  Keeley,  66  Wasli.  172,  119  Pac.  190; 
Hayworth  v.  McDonald,  67  Wash.  496,  121 
Pac.  984.  As  pointed  out  in  International 
Development  Co.  v.  Sanger,  75  Wash.  546,  135 
Pac.  28.  we  have  repeatedly  held  that,  where 
there  Is  nothing  In  the  record  to  show  that 
evidence  other  than  an  affidavit  attached  to 
a  motion  was  not  considered  by  the  court  in 
ruling  upon  the  motloii,  the  action  of  the  trial 
court  will  not  be  reviewed.  la  that  case  we 


said:  "For  the  guidance  of  the  l>ar,  we  now 
announce  the  rule  to  t>e  that  this  court  will 
not  in  any  case  say  that  the  Judgment  of 
the  trial  court  is  wrong  upon  questions  of 
fact  unless  It  has  before  it  all  the  evidence 
upon  which  that  court  passed  Judgment,  and 
this  fact  must  affirmatively  appear  upon  the 
record."  See,  also,  the  more  recent  cases  of 
Powers  v.  Washington  Portland  Cement  Co., 
139  Paa  615^  and  Agens  v.  PoweU,  139  Pac. 
873,  Just  decided.  These  decisions  indicate 
a  steady  rescission  from  the  broad  rule  an- 
nounced in  the  Vance  Case  and  state  what  we 
are  now  persuaded  Is  the  only  safe  and  rea- 
sonable rule.  These  affidavits  cannot  be  con- 
ddered.  The  motion  for  a  continuance  being 
addressed  to  the  sound  discretion  of  the 
trial  court,  and  there  being  nothing  proper- 
ly in  the  record  upon  whlcA  to  t>ase  an  in- 
telligent review  of  its  action,  we  cannot  say 
that  the  court  committed  ervot  in  denying 
the  continuance. 

The  appellant  contends  that  Its  motion  for 
a  nonsuit  at  the  close  of  respondent's  evi- 
dence and,  In  any  event,  the  motion  for  a  di- 
rected verdict  at  the  close  of  all  the  evidence, 
should  have  been  granted  for  tbe  following 
reasons:  (1)  That  there  was  no  evidence  im- 
peaching the  respondent's  settlement  and  re- 
lease of  his  claim  for  damages;  (2)  ttiat 
there  was  no  evidence  to  show  what  caused 
the  accident  or  that  It  was  due  to  any  neg- 
ligence on  the  appellant's  part,  while  there 
was  evidence  that  the  respondent  assumed 
tbe  risk  and  that  his  Injury  resulted  from 
his  own  negligence.  It  is  also  contended  (3) 
that  a  new  trial  should  have  been  granted 
because  of  Insufficiency  of  the  evidence  to 
sustain  the  verdict,  and  because  of  the  re- 
fusal of  tbe  court  to  give  certain  InstmctiDna 
requested  by  the  appellant 

[3]  1.  The  evidence  shows  that  the  re- 
spondent could  neither  read,  write,  nor  speak 
the  English  language,  and  had  but  little  un- 
derstanding of  it  He  testified  that  the  ap- 
pellant's manager  reprinted  to  him  through 
the  Interpreter  tliat  the  company  was  giving 
him  $250  as  a  sick  benefit  for  loss  of  time ; 
that  at  that  time  he  did  not  know  how  badly 
he  was  hurt;  and  that  the  appellant^s  man- 
ager, through  the  interpreter,  represented 
that  the  doctor  had  told  him  that  there  was 
nothing  the  matter  with  the  respondent's  leg, 
that  no  bones  were  broken,  and  that  he  would 
be  able  to  work  after  two  weeks'  time.  The 
interpreter,  through  whom  the  settlement 
was  accomplished,  testified  to  the  effect  that 
upon  the  manager's  direction,  he  told  the  re- 
spondent that  the  doctor  had  told  the  man- 
ager that  the  respondent's  leg  was  not  bro- 
ken, but  just  sprained,  and  that  it  would  be 
all  right  In  a  couple  or  a  few  weeks;  that 
the  manager  represented  to  the  respondent 
through  the  interpreter,  that  he  would,  be 
making  "easy  money"— easier  than  working 
In  the  mill.  Tbe  interpreter  also  testified 
that  he  did  not  read  the  release  to  the  re- 
spondent before  it  was  signed  by  mark,  bat 
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merely  explained  to  him  Its  contents.  The  ] 
respondent  testified  that  he  did  not  leam  | 
until  a  month  and  a  half  afterward,  when  j 
so  told  by  a  nurse  in  the  iospital,  that  liis 
hip  was  broken.  As  opposed  to  this,  the  tes- 
timony of  the  appellant's  manager  is  unsat- 
isfactory, and,  in  places,  contradictory.  For 
example,  he  testified  that  "the  conversation 
was  as  to  how  much  money  he  would  take 
to  settle,  to  get  him  in  shape  so  he  would  get 
in  shape  to  wqrfc  again.  He  said  he  would 
be  satisfied  with  $250."  On  cross-examina- 
tion, he  testified  as  follows:  "Q.  You  said 
something  on  direct  examination  about  get- 
ting In  shape  to  work  again.  Was  the  sub- 
ject of  his  woililng  again  mentioned?  A.  No. 
Q.  What  did  you  refer  to  then  when  you 
said  that — his  gettiug  in  shape  to  work 
again?  A.  I  never  said  so.  Q.  You  didn't 
say  so?  A.  No,  your  honor,  I  never  said  so." 
He  also  teetifled  that  before  August  Utb  he 
had  never  had  any  talk  with  the  doctor 
about  the  nature  and  extent  of  the  respond- 
ent's Injuries.  If  the  jury  believed  this  tes- 
timony, and,  further,  believed  the  testimony 
of  the  respondent,  and  the  interpreter,  which 
was  positive  to  the  effect  that  the  manager 
represented  that  the  doctor  had  told  him 
that  the  leg  was  not  broken  and  that  the  re- 
spondent would  be  able  to  work  in  a  couple 
or  a  few  weeks,  then  the  jury  was  justified 
In  finding  that  the  settlement  was  Induced 
by  fraudulent  representations.  It  Is  signif- 
icant that  the  physician  was  not  placed  upon 
the  stand,  and  the  evidence  Is  clear  that,  at 
the  time  of  the  settlement,  the  respondent 
did  not  know  the  nature  or  extent  of  his  in- 
juries. 

[4]  It  is  true,  as  stated  In  Nath  Oregon 
Railroad  &  Navigation  Co.,  72  Wash.  664, 181 
Pac.  251,  that  a  contract  of  settlement,  like 
any  other  written  contract,  can  only  be  Im- 
peached for  fraud  by  clear  and  convincing 
evidence;  but  It  is  also  true  that,  where 
the  evidence  is  conflicting,  it  is  for  the  jury 
to  determine  whether  the  evidence  adduced 
is,  in  fact,  clear  and  convincing.  Sanford  v. 
Royal  Insurance  Co.,  11  Wash.  653,  40  Paa 
609;  BJorklund  v.  Seattle  Electric  Co.,  3S 
Wash.  439, 77  Pac.  727,  1  Ann.  Cas.  443 ;  Pat- 
tlson  V.  Seattle,  RentOD  &  S.  R.  Co„  65  Wash. 
625. 104  Pac.  825 ;  Hicks  t.  Jenkins,  68  Wash. 
401,  123  Pac.  526. 

[f,  6]  Moreover,  the  evidence  clearly  estab- 
lishes the  fact  that  the  respondent  suffered  a 
fracture  of  the  hip,  the  bead  of  the  femur 
being  broken;  that  the  leg  is  materially 
shortened;  and  that  there  Is  little  prospect 
of  his  ever  recovering  its  full  use.  It  is 
clear  that  the  sum  paid  In  settlement  was 
wholly  inadequate  to  compensate  for  the  In- 
Jury.  This,  as  we  have  held,  is  some  evi- 
dence that  the  respondent  either  did  not 
knqw  the  extent  of  his  injuries  or  did  not 
realize  the  full  purport  of  the  paper  when 
he  signed  It  Hicks  v.  Jenkins,  68  Wash.  401, 
123  Pac.  526.  and  authorities,  there  cited. 
Wbvtber  tbe  release  was  understandlngly 


signed  by  respondent,  and  whether  it  was 
induced  by  fraudulent  repveseutations,  were 
questions  for  the  jury. 

[7-10]  2,  The  respoudent  contends  that  the 
cause  of  tbe  accident  was  purely  speculative 
We  think  not  The  manner  la  which  the 
lumber  was  deposited,  irecllning  against  the 
wall  of  the  stied,  the  fact  that  the  shed  vio- 
lently vibrated  with  tbe  operation  of  the 
planing  mill  which  was  situated  upon  the 
same  wharf,  the  fact  that  the  braces  secur- 
ing the  lumber  did  not  at  least  In  the  in- 
stance of  the  pile  which  fell,  extend  to  the 
outer  edge  of  the  pile,  and  that  other  piles 
had  before  fallen  because  of  tbe  vibration, 
were  all  ^tablished  by  what  we  deem  a  pre- 
ponderance of  the  evidence.  While  much  of 
this  evidence  was  contradicted,  its  weight 
was  for  the  Jury.  If  the  jury  believed  these 
things,  it  was  justified  In  finding  that  the 
lumber  fell  because  of  the  Insecure  maimer 
in  which  It  was  plied  and  braced,  and  be- 
cause of  the  vibration  of  the  shed.  No  other 
cause  was  suggested  save  that  the  respond- 
ent himself  might  have  caused  the  fall  by 
placing  other  bundles  of  lumber  upon  the 
pile.  This  he  positively  denied,  his  testimony 
indicating  that  he  had  not  touched  tbe  pile 
.which  fell  upon  htm,  thus  negativing  the 
only  other  theory  advanced  which  would  ac- 
count for  the  fall  of  the  lumber.  The  law 
applicable  to  this  state  of  facts  is  elemen- 
tary. It  is  too  well  established  to  require 
citation  of  authority  that  there  was  a  duty 
upon  tbe  part  of  the  appellant  to  exerdse 
reasonable  care  to  furnish  to  tbe  respondent 
a  reasonably  safe  place  In  which  to  work. 
This  is  a  positive  nondelegable  duty  which 
carries  with  It  the  duty  of  reasonable  inspec- 
tion. It  is  also  well  established  that  when 
a  servant  proceeds  to  work  in  a  given  en- 
vironment under  a  direct  order  from  the 
master  or  tbe  master's  representative,  he 
does  not  assume  the  risk  of  any  dangers  not 
so  open  and  apparent  as  to  be  detected  by 
ordinary  observation. 

[11,12]  Applying  these  principles,  it  is 
clear  that  the  questions  whether  the  appel- 
lant had  met  Its  duty  to  furnish  the  re- 
spondent a  reasonably  safe  place  in  which 
to  work,  and  whether  the  respondent  pur- 
sued the  rule  of  reasonable  prudence  in  pro- 
ceeding to  work  without  Inspecting  the  piles 
of  lumber  to  determine  the  safety  of  the 
place,  were,  under  the  evidence,  questions 
for  the  Jury.  The  following  decisions  of  this 
court  are  closely  analogous  on  the  facts,  and 
exemplify  tbe  application  of  the  principles 
of  law  Involved;  Zlntek  v.  Stimson  Mill  Co., 
6  Wash.  178,  32  Paa  997,  33  Paa  1055;  Zln- 
tek V.  Stimson  Mill  Co.,  9  Wash.  395,  37  Pac. 
840;  Gaudle  v.  Northern  Lumber  Co..  34 
Wash.  34,  74  Pac.  1009;  Dumas  t.  Walville 
Lumber  Co.,  64  Wash.  381, 116  Pac.  1091. 

[13]  3.  Finding,  as  we  do,  that  there  was 
sufficient  evidence  upon  every  controverted 
question  of  fact  to  require  its  submission  to 
the  Jury,  it*  Is  manifest  that  m  Gamut  saj 
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that  the  trial  court  abnsed  its  discretion  In 
lefosing  to  grant  a  new  trial  for  Insufficien- 
cy of  tlie  evidence  to  sustain  tbe  verdict 
Nor  do  we  find  that  the  court  erred  in  refus* 
Ing  to  give  ttie  InstructloDS  requested  by  tbe 
appellant.  In  so  far  as  they  were  not  pofd- 
tively  erroneous,  they  were  covered  by  the 
Instructions  given  to  which  no  exceptions 
were  taken.  We  have  examined  the  Instruc- 
tions given  and  find  that  they  state  clearly 
and  succinctly  the  taw  applicable  to  the 
facts  Involved.  The  appellant  has  had  a  fair 
trlaL  We  find  nothing  in  the  record  war- 
ranting a  reversal 
The  judgment  is  affirmed. 

GROW,  C  and  MAIN»  OHADWIOK, 
and  GOSE,  JJ.,  concur. 


(79  Wub.  366) 

HURLET-MASON  GO.  v.  STEBBINS, 
WALKER  &  SPINNING. 

(No.  11,311.) 

(Supreme  0}urt  of  Washington.    April  29, 
1914.) 

1.  Sai^es  (i  168*)— Pebfosuance  of  CoNTaAor 
—Inspection  ob  Test  —  Pabtt  by  Whou 
Made— Time  and  Place. 

Under  a  contract  for  tbe  congtruction  of 
a  railroad  station,  providing  that  tests  for  cer 
ment  were  to  be  made  either  at  the  mill  or 
the  site,  where  the  contractor  purchased  of  a 
dealer  a  large  qnantl^  of  cement,  by  a  con- 
tract making  it  ''subject  to"  tests  qiecified  by  tbe 
railroad's  architect  as  to  fineness,  initial  and 
final  set,  soundness,  and  neat  tensile  test,  the 
duty  of  making  the  tests  was  on  tbe  buyer  prior 
to  acceptance  and  use;  he  might  select  his 
own  place  for  making  the  test;  and,  where  no 
time  was  specified  In  tbe  contract,  he  had  only 
a  reasonable  time  after  ddivery  and  before  use 
in  which  to  make  such  tests. 

[Ed.  Note.— For  other  cases,  see  Sales,  Ont 
Dig.  if  40S-10S;  Dec  Dig.  {  168.*] 

2.  Saubs  (1 168*)— Febfobhancx  of  Contbaoi 
—Sale  of  Tbbtkd  Abtxcls— Pabtt  Mak- 
IRO  Test. 

A  sale  of  inspected  or  tested  articles,  in  the 
absence  of  stipaJation  to  tbe  contrary,  places  tbe 
dnty  of  inspection  w  teat  upon  tbe  seller  prior 
to  delivery. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  IS  40S-408;  Dec  Dig.  1  168.*] 

8.  Saias  ffSO*)  — Wabbantt— Wabbantt  as 
DisnirauxsHsD  rBox  Condition  or  Gon- 

TBACT. 

In  a  contract  for  the  sale  and  delivery  of 
cement  to  a  contractor  for  a  railroad  station, 
tbe  provision  that  it  was  sold  "subject  to** 
tests  as  to  flnraess,  soundness,  etc,  specified  by 
the  architect,  was  a  condition  of  tbe  contract 
giving  tbe  contractor  a  reasonable  time  after 
delivery  to  make  the  tests  and  to  accept  or  re- 
fuse it.  In  which  case  there  would  be  no  sale, 
and  not  a  collateral  warranty  that  the  cement 
would  meet  the  tests,  since  a  sale  subject  to 
tests  should  never  be  construed  as  a  warranty 
against  defects  which  such  tests  would  disclose. 

[Ed.  Note^For  other  cases,  se^  Sales,  Cent 
Dig.  i  709;  Dec  Dig.  f  260.*] 

4.  8AI.E8  (I  246*)— "Waeeantt"— What  Oon- 
srrruTES. 

A  "warranty"  is  an  express  or  implied 
statement  of  something  which  a  party  nnder- 
takes  shall  be  a  part  of  a  contract,  and,  though 


part  of  tbe  contract,  collateral  to  the  express 
object  of  it 

lEd.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  gf  706,  711;  Dec  Dig.  {  246.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7396-7404,  7833.] 

5.  Sales  (S  250*)— Wabkantt— DianNOoiaH- 

ED  FBOU  OTHC&  CoHDITIONS. 

In  determining  whether  certain  duties,  lia- 
bilides,  or  stipulations  on  one  side,  either  ex- 
press or  implied,  are  strictly  couditions  eeseu- 
tial  to  the  liability  of  tbe  other  party  to  a  sale, 
or  are  only  independent  and  separate  warranties, 
the  breach  of  which  may  give  a  right  of  action 
or  counterclaim,  but  does  not  extinguish  a  cause 
of  action  against  the  other,  it  is  always  a  ques- 
tion of  the  intention  of  the  parties,  manifested 
by  the  expressions  they  have  used  as  applied 
to  the  subject-matter  of  the  contract,  and  read 
in  tbe  light  of  surrounding  drcumstances. 

[Ed.  Mote^For  other  cases,  see  Sales,  Cent 
Dig.  I  709;  Dec  Dig.  |  250.*] 

6.  Sales  (|  261*)— Waebanty— Acceptance— 
SnBVIVAL  OF  Rehedt. 

An  executory  contract  for  the  sale  of  an 
article,  tested  to  a  given  standard,  is  a  collateral 
warrant;  placing  the  consequences  of  its  fail- 
ure to  meet  awb  standard  upon  the  seller,  so 
that  the  purchaser's  remedy  survives  his  ac- 
ceptance. 

[Ed.  Note.— For  other  cases.  Sales,  Cent 
Dig.  §8  727-735;  Dec.  Dig.  §  261.*1 

7.  Sales  (1 179*)— Pebfobmahce  of  Cortbaot 
—Inspection — Waiveb  of  Defects. 

An  executory  sale,  made  subject  to  inspec- 
tion, makes  such  inspection  a  condition  preced- 
ent to  acceptance,  and  furnishes  its  own  rem- 
edy—a rejection  if  not  meeting  tbe  test- and  an 
acceptance  by  the  buyer  with  or  without  inspec- 
tion, and  without  notice  to  tbe  seller  of  aoy 
defects  or  ofter  to  return,  is  a  waiver  of  any 
claim  for  damages  on  account  of  defects  which 
might  bare  been  discovered  upon  ordinary  In- 
spection, in  tbe  absence  of  an  express  warranty 
intended  to  survive  scceptance. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  SS  456-468;  Dec  Dig.  |  179.* j 

8.  Sales  (S  273*)— WABBaNTT— Ijipued  Wab- 
BANTT  or  Fitness. 

Upon  a  contract  with  a  contractor  for  a 
railroad  station  for  the  sale  and  delivery  of  ce- 
ment subject  to  tests  as  to  fineness,  soundness, 
etc.,  specified  by  the  railroad's  architect,  which 
bad  no  latent  defects  not  discoverable  by  such 
te8t^  there  was  no  implied  warranty  that  tbe 
cement  fumidied  would  be  fit  for  the  purposes 
for  which  it  was  to  be  used,  since,  in  the  ab- 
sence of  an  exoress  warranty  of  fitness,  it  would 
be  assumed  that  cement  meeting  such  tests 
would  have  met  the  contractor's  purposes,  and 
that  a  warranty  of  fitness  meived  In  such  tests. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  U  772-776:  Dec.  Dlgn  278.*] 

9.  Sales  (|  27S*>— Wabbantt— Ihflied  Wab- 
bantt  or  FrrnBss  —  Manufactubbs  ob 

DBA  LEE. 

Upon  an  executory  ssle  by  a  manufacturer, 
there  is  an  implied  warranty  of  fitness  for  the 
purpose  intended,  and  of  freedom  of  defects 
not  discoverable  by  ordinary  inspection  and  test 
while,  on  a  sale  by  a  dealer,  there  is  no  such 
implied  warrant  of  fitness,  but  ail  that  Is  re- 
quired of  him  is  good  faith  and  fair  dealing. 

[Ed.  Note.— For  other  cases,  see  Sales.  Gent 
Dig.  H  772-776;  Dec  Dig.  |  273.*] 

Department  1.  Appeal  from  Superior 
Court  Pierce  County;  S).  M.  Card,  Judge. 

Action  by  tbe  Hurley-Mason  0)n)pany 
against  Stebbins,  Walker  &  Spinning.  Judg- 
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lUeDt  for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded,  witb  directions. 

B.  S.  GroHscup  and  W.  a  Morrow,  both 
of  Tacoma,  for  appellant  T.  L.  Stiles,  of 
Xacoma,  for  respondent. 

WUAS,  J.  Action  to  recover  damage  for 
an  all^^ed  breach  of  an  executory  contract 
for  the  sale  of  cement  The  plaintiff  bad  a 
contract  with  the  Northern  Padflc  Railway 
Company  to  construct  a  passenger  station  In 
tbe  dty  of  Tacoma,  in  accordance  with  cer- 
tain plans  and  specifications.  Much  of  the 
woi^  consisted  of  reinforced  concrete  walls, 
which  the  plaintiff's  contract  with  the  rail- 
way company  required  should  be  built  of 
Portland  cement  of  a  quality  specified  in 
the  contract  as  follows:  "Cement,  when  not 
otherwise  spedfled,  shall  be  Portland  of  the 
Vulcanite  Atias,  Lehigh.  Alpha,  Saylor  or 
other  brands,  from  approved  manufacturers, 
tbat  will  fulfill  the  standard  tests  of  the 
archltectB.  It  shall  be  inspected  by  a  firm 
approved  by  the  architects,  eltber  at  tbe  mill 
or  at  the  slte^  and  five  ^  cents  per  barrel 
shall  he  allowed  by  the  contractor  for  this 
inspection."  Then  follow  teste  substantially 
tbe  same  as  those  hereinafter  set  oat  in  the 
plainttfTs  order  for  the  cement  from  the  de- 
fendant The  contract  for  tbe  purchase  of 
the  necessary  cement  Is  evidenced  1^  the 
following  written  order,  counter  otter,  and 
acceptance: 

"Aug.  20,  1909. 

"Messrs.  Stebblns,  Walker  ft  Spinning,  Ta- 
coma, Wash. — OentlCTien:  We  herewith  con- 
firm onr  order  for  fifteen  thousand  barrels  or 
more  of  Atlas  cement  to  be  delivered  to  us 
in  the  care  of  the  Northern  Patdflc  Railroad 
at  St  Panl,  for  $1.40  per  barrel  less  30^  per 
barrel  for  empty  sacks.  This  cement  Is  pur- 
chased subject  to  llie  following  tests  as  sped- 
fled by  the  architects  for  the  Tacoma  depot: 

"(b)  Testa: 

"a)  Fineness:  On  #100  sieve  of  10.000 
meshes  per  square  inch  (Stubbs  wire  gauge) 
02%  must  pass  tbrougb. 

"(2)  Initial  Set:  Initial  set  as  determined 
by  time  required  for  cake  of  plastic  neat 
cement  to  bear  wire  %  Inch  diameter  loaded 
to  wdgh  four  ounces  without  appredable  im- 
print shall  not  be  less  than  45  mlnntes 
from  time  of  adding  water. 

"@)  Final  Set:  Final  set  as  determined  by 
the  time  required  for  cake  of  plastic  neat 
cement  to  bear  1/24  inch  diameter  loaded  to 
weigh  one  pound  without  appreciable  Im- 
print, aliall  not  be  more  than  five  hours  from 
time  of  adding  water. 

"(4)  Soundness:  Cold  water  test  Pats  of 
plastic  paste  about  three  Inches  In  diameter 
by  %  inch  thick  at  center  with  thin  edges, 
kept  in  mMst  air  until  final  set  and  for  tbe 
balance  of  28  days  in  water  of  temperature 
approximately  &S  degrees  Fahr.  shall  not 
crack,  warp  nor  soften. 

"(JS)  Neat  Tensile  Test:  Briquets  of  ce- 


ment paste,  mixed  five  minutes  with  mlul- 
mnm  amount  of  water  necessary  to  make 
mortar  thoroughly  soft  and  plastic,  at  the 
end  of  24  hours,  break  at  not  less  than  1^ 
lbs.  per  square  Indi  and  at  tbe  end  of  7  days, 
break  at  not  less  than  400  lbs.  per  sanue 
Inch. 

"Please  wire  immediately  and  hav^  the 
company  ship  1,000  barrels  at  once. 
"Yours  truly, 

"Hurley-Mason  Company, 

"By  Chas.  B.  Hurley." 
"Tacoma,  Sept  21,  1909. 

"Hurley-Mason  Co..  City — Gentlemen:  As 
per  verbal  agreement  between  your  Mr.  Hur- 
ley and  the  writer,  we  propose  to  deliver  to 
you  Atlas  Portland  cement  under  the  fol- 
lowing conditions: 

"The  Hurley-Mason  Co.  shall  be  known  as 
the  purchaser  and  Stebblns,  Walker  &  Spin- 
ning shall  be  known  as  the  seller  in  the  fol- 
lowing paragraphs: 

"First  The  seller  agrees  to  furnish  the 
purdiaser  and  said  purchaser  agrees  to  ac- 
cept from  tbe  seller  the  Atlas  Portland  ce- 
ment berdn  specified  In  the  quantity  of  fif- 
teen thousand  (15,000)  barrels  to  be  delivered 
as  hereinafter  set  forth.  It  being  understood 
and  agreed  between  the  parties  herein  that 
the  seller  is  to  be  under  no  obligation  to 
make  sbipm^t  In  excess  of  five  thousand 
(5,000)  barrels  in  any  one  month.  Shipmrait 
of  cement  herein  specified  to  be  made  In  car 
load  lots.  Entire  quantity  required  to  be 
ordered  forward  in  time  for  shipment  prior 
to  April  Ist  1910.    •    •  • 

"Second.  That  the  seller  will  furnish  un- 
der this  contract  Atlas  Portland  cement  that 
will  conform  to  tbe  requirements  of  the  speci- 
fications covered  by  your  letter  of  August 
20tb,  1909,  to  the  seller  which  becomes  a  part 
of  this  contract  All  claims  of  tbe  purchaser 
upon  the  seller  must  be  made  in  writing,  and 
filed  with  the  seller  within  five  (6)  days  after 
tbe  c«nent  is  received ;  fallvre  to  file  a  <daUn 
within  the  time  allowed  will  be  acknowedg- 
ment  by  the  purchase  of  the  receipt  of  the 
cement  in  good  condition  and  in  the  quantity 
qwdfled  in  the  bUl  of  lading  and  invoice. 

"Third.  That  tbe  seller  wiU  furnish  AUas 
Portland  cement  required  under  this  agree- 
ment at  tbe  following  prlc^  to  vrlt:  f.  o.  h. 
cars.  St  Paul,  Minn.,  one  dollar  forty-five 
cents  (fl.4!9  per  barrel  in  cloth  bags. 

"Fourth.  That  the  seller  will  purchase  A^ 
las  cloth  bags  at  seven  and  one-half  cents 
eacb,  subject  to  the  f<41owing  conditions: 
[No  question  arises  from  the  conditions  whldi 
follow.  We  omit  them.] 
"Tours  very  truly, 
"Stebblns,  Walker  ft  Si^nnb^, 

"Per  U  R.  Walker. 

"The  pnrdiaser  agrees  to  acc^t  firom  the 
seller  Atlas  Portland  cement  subject  to  the 
conditions  set  forth  above. 

"Hurley  Mason  Co., 

"By  Chas.  B.  Hurley.  Prest" 
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The  defendant  began  delivering  the  cement 
ahout  the  middieof  September;  the  same  being 
tested  at  the  mtU  of  the  Atlas  Cement  Com- 
pany, the  manufacturer,  at  Hannibal,  Mo., 
by  Hunt  &  Co.,  the  testers  approved  by  the 
architects  of  the  railroad  company  under  the 
plaintiff's  contract  with  the  railroad  com- 
pany. It  appears  tliat  the  plaintiff  made  no 
tests  at  all,  bat  relied  upon  the  testa  made 
by  Hunt  &  Co.,  at  the  mill.  By  the  latter 
part  of  November,  about  2,600  barrels  of  ce- 
ment had  been  accepted  and  used  on  the 
work  with  satisfactory  reeulta  About  No- 
vember 20th  the  plaintiff  claims  ttiat  it  laaed 
abODt  444  barrels  of  the  cement  then  arriv- 
ing In  Tacoma  which,  upon  pouring  the  con- 
crete into  the  forms,  would  not  set  soon 
enough,  and,  though  allowed  to  remain  until 
December  7tb,  never  solidified.  On  the  latter 
date,  by  ovder  of  the  inspector  for  the  rail- 
way company  on  the  work,  this  concrete  was 
taken  out.  At  atMut  the  time  that  this  ce- 
ment was  being  used,  the  plaintiff  received 
a  telegram  from  the  engineer  tor  the  rail- 
way company,  stating  that  three  car  loads  of 
cement  had  been  shipped  wttbont  testing. 
The  remainder  of  the  cement  thm  on  hand 
being  under  sospldon,  which,  It  seems,  was 
about  600  barrets,  was  loaded  onto  cars,  sent 
to  tbe  Commercial  dock  In  Tacoma,  where 
BubBequently  Bami^es  were  taken  from  it  for 
tbe  porpoae  of  making  tests  on  behalf  of  the 
varlons  persons  Interested,  namely,  the  rail- 
way company,  the  plaintiff,  the  defendant, 
and  the  Atlas  Cement  Company,  tbe  manu- 
facturer. The  evidence  details  the  manner 
in  which  these  samples  were  taken  and  the 
resclts  of  the  tests  made  by  different  ex- 
perts for  the  varioufl  interests  r^resented 
In  the  transaction.  These  tests  did  not  agree. 
The  plaintiff  claims  that  this  evidence  show- 
ed that  the  cement  In  question  did  not  meet 
tbe  tests  prescribed  In  the  contract,  while 
the  defendant  claims  exactly  the  contrary. 

The  plaintiff  claimed  damages  in  the  sum 
of  $4,114.66,  including  the  cost  of  new  ce- 
ment, sand,  and  gravel  used  In  replacing 
the  concrete  taken  out,  the  labor  of  tearing 
It  out,  the  expense  of  building  new  forms, 
charges  for  superintendence,  use  of  plant,  In- 
surance, wages  of  watchman  and  timekeeper, 
and  freight  paid  upon  the  cement  used  In 
the  concrete  taken  out,  and  also  on  tbe  ce- 
ment ordered  off  the  work,  and  the  cost  of 
testing.  The  plaintiff  also  claimed  $2,330.62 
for  sacAs  returned  to  the  defendant  not  paid 
for.  Against  this  the  plaintiff  admitted  that 
the  defendant  has  a  valid  offset  of  $2,000  for 
2,000  barrels  of  cement  furnished.  Tbe  court 
made  findings  In  favor  ht  the  plaintiff  and 
entered  Judgment  against  tbe  defendant  in 
tbe  sum  of  $3,620i>l,  with  costs.  The  defend- 
ant appeals. 

In  our  discussion  we  shall  proceed  upon 
the  assumption  that  the  cement,  for  the  dam- 
ages occasioned  by  tbe  use  of  which  the  re- 
^ndent  sued,  would  not  have  met  the  tests 
prescribed  in  the  contract  at  the  time  it  was 


delivered  to  the  respondent  at  Tacoma.  We 
shall  assume  that  this  was  sufi^clently  shown 
by  tbe  tests  of  the  remainder  of  the  cement 
made  after  the  rejection  of  the  work  by  the 
railroad  company's  architect.  Such  was  the 
effect  of  the  court's  finding.  The  view  whtcb 
we  take  of  tbe  law  of  the  case  makes  it  un- 
necessary to  review  the  evidence  upon  which 
this  finding  was  based. 

On  the  la^  of  the  case,  appellant  cont^ids 
that  tbe  facts  do  not  ratabllsh  a  warranty, 
but  merely  a  sale  of  cement  to  be  accepted 
upon  a  test  by  the  purchaser.  The  respond- 
ent contends  that  tbe  judgment  should  be 
sustained  upon  two  elements  of  warranty: 
An  express  warranty  that  the  cement  would 
comply  with  the  five  tests  specified  in  the 
contract,  and  an  implied  warranty  that  the 
cement  would  be  reasonably  fit  for  the  known 
purpose  for  which  it  was  purchased.  These 
contentions  present  three  questions,  tbe  solu- 
tion of  which  must  be  detemOnatlve  of  this 
case.  They  are  these:  (1)  Upon  whom,  as 
between  appellant  and  respondent,  was  tbe 
duty  of  making  tbe  tests,  and  when  and 
where?  (2)  Was  tbe  provision  that  the  sale 
was  subject  to  the  given  tests  a  warranty 
collateral  to  the  contract,  aurvivlng  accept- 
ance of  the  cem»it,  or  was  It  a  condition  of 
the  contract,  satisfied  by  acceptance?  (3) 
Was  there  any  implied  warranty  that  the 
material  would  be  fit  for  tbe  purpose  tar 
which  It  was  purchased? 

[1,2]  1.  In  determining  who,  as  between 
tbe  appellant  and  re^ndent,  was  to  make 
the  tests,  and  when  and  where  the  tests 
should  have  been  made,  we  must  look  to  the 
terms  of  their  contract  and  to  the  situation 
of  the  parties  and  of  the  subject-matter. 
Tbe  contract  provided:  "This  cement  la  pur- 
chased subject  to  tbe  following  tests  as  spec- 
ified by  the  architects  for  the  Tacoma  depot" 
The  five  specified  tests  are  then  set  out. 
These  words  were  the  words  of  the  respond- 
ent. They  were  contained  in  Its  order.  They 
were  used  for  its  own  protection,  and  must 
be  construed  with  reference  to  that  purpose. 
The  respondent  knew  that  it  was  obligated 
to  use  no  cement  that  would  not  meet  these 
tests.  It  knew  that  It  was  obligated  by  Its 
contract  with  the  railway  company  to  pay  for 
an  Inspection  by  the  application  of  these 
tests  at,  the  rate  of  five  cents  a  barrel  It 
knew  tlmt  under  its  contract  with  the  rail- 
way company  these  tests  were  to  be  made 
"either  at  the  mill  or  at  the  site"  of  the  de- 
pot "by  a  firm  approved  by  the  architects." 
It  knew  that  an  inspection  by  the  appellant 
would  not  be  binding  upon  the  railway  com- 
pany, and  would  be  no  protection  to  the 
respondent  It  therefore  purchased  the  ce- 
ment subject  to  the  tests  for  which  it  was 
already,  and  in  any  event,  obligated  to  pay. 
On  .the  other  hand,  the  appellant  was  not 
a  manufacturer  but  a  dealer.  The  contract 
was  executory.  The  cement  was  not  at  hand. 
It  is  fairly  Inferable  that  It  was  not  then 
even  to  exlstnice.  The  ceu«it  was  not  in  the 
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appellaot's  possession,  and  both  parties  knew 
that  it  never  would  be  prior  to  its  delivery 
to  the  respondent  Respondent  knew  that 
the  cement  was  to  be  made  at  the  mill  of 
the  Atlaa  Portland  Cement  Company  at  Han- 
nibal, Mo.,  and  furnished  to  the  respondent 
"f.  o.  b.  cars  St  Paul,  Minn."  The  appel- 
lant would  have  no  opportunity  to  test  the 
cement  It  therefore  sold  "subject  to"  the 
tests  specified,  which  Is  a  very  different 
thing  from  an  agreement  to  make  the  tests 
Itself.  A  sale  of  an  article  subject  to  Inspec- 
tion or  test  Is  a  very  diCferent  thing  from  the 
sale  of  an  Inspected  or  tested  article.  In 
the  absence  of  stipulation  to  the  contrary, 
the  one  places  the  duty  of  Inspectloa  or  test 
upon  the  purchaser  prior  to  acceptance  and 
use,  and  the  other  places  that  duty  upon  the 
seller  prior  to  delivery.  When  the  terms  and 
purpose  of  the  contract,  the  situation  of  the 
parties  and  of  the  subject-matter,  are  consid- 
ered, there  can  be  no  question  that  the  re- 
spondent assumed  the  duty  of  making  the 
tests.  In  practice  It  made  the  Inspector  ap- 
proved by  the  railway  company's  architect  its 
agent  for  the  inspection. 

As  to  the  place  of  the  tests,  It  is  obvious 
that  the  respondent  could  select  Its  own  place. 
The  appellant  could  not  Insist  upon  these 
tests  being  made  prior  to  Its  delivery  of  the 
cement  to  the  respondent.  To  that  exte'ht  it 
tool!  the  risk  of  the  rejection  of  the  cement 
after  its  delivery.  The  respondent,  however, 
could  not  select  Its  own  time  for  making 
the  tests.  No  time  being  specified  in  the 
contract,  It  had  only  a  reasonable  time  after 
delivery.  It  was  certainly  contemplated  that 
the  tests  should  be  made  before  the  use  of 
the  cement,  since  It  is  obvlons  that  the  use 
of  the  cement  would  render  the  specified 
tests  Impossible.  The  appellant  contends  that 
these  tests  should  have  been  made  within 
five  days  after  the  cement  was  received,  be- 
cause the  contract  provides  that  all  claims  of 
the  purchaser  upon  the  seller  must  be  made 
within  that  time.  This  provl^on,  however, 
applied  only  to  the  condition  in  which  the 
cement  was  received,  not  to  its  quality.  It 
could  not  apply  to  a  failure  to  meet  the  tests, 
since  some  of  the  tests  required  a  longer 
time  than  five  days  for  the  making. 

[3]  Z-  Was  the  provision  that  the  sale  was 
subject  to  the  tests  a  warranty  collateral  to 
the  contract,  or  was  It  a  condition  of  the 
contract?  The  respondent  contends  that  It 
was  a  warranty  of  quality.  We  do  not  so 
construe  it  The  sale  was  made  "subject  to" 
the  tests.  If  an  Inferior  article  was  dipped, 
the  respondent  had  a  reasonable  time  for  in- 
spectioD  and  test  and  an  acceptance  or  re- 
fusal to  accept.  The  sale  being  subject  to 
the  tests,  If  the  material  delivered  did  not 
meet  the  tests,  then  there  was  to  be  no  sale. 
This  Is  a  very  different  thing  from  a  collater- 
al undertaking  that  all  cement  delivered 
should  meet  the  tests.  A  sale  subject  to  in- 
spection should  never  be  construed  as  a  war- 
ranty against  defects  which  the  inspection 


contemplated  would  dlsdose.  Much  confu- 
sion will  be  avoided  by  observing  this  dis- 
tinction, which  Inheres  In  the  very  nature  of 
the  undertaking  on  the  one  hand  and  In  the 
remedy  for  its  breach  on  the  other.  Respond- 
ent admits  that  "the  mention  of  tests  in  the 
contract  was  nothing  more  than  a  further 
description  of  the  required  quality."  TWs  is 
true  so  far  as  it  goes,  but  it  also  furnlabed 
the  specific  means  to  the  respondent  to  de- 
termine that  fact  prior  to  acceptance. 

[4]  Benjamin  on  Sales,  after  pointing  out 
the  fact  that  much  confusion  has  arisen  from 
the  habit  of  treating  conditions  precedent 
as  warranties,  quotes  from  Lord  Ablnger  as 
follows:  "A  warranty  is  an  express  or  implied 
statement  of  something  which  a  party  under- 
takes shall  be  part  of  a  contract,  and,  though 
part  of  the  contract,  collateral  to  the  ex- 
press object  of  it  But  In  many  of  the  cases 
the  circumstance  of  a  party  selling  a  par- 
ticular thing  by  Its  proper  description  has 
been  called  a  warranty,  and  the  breach  of 
such  a  contract  a  breach  of  warranty;  but 
it  would  be  better  to  distinguish  such  easm 
as  a  noncompliance  with  a  contract  which 
a  party  has  engaged  to  fulfill.'*  The  au- 
thor adds:  "There  can  be  no  doubt  of  the  cor- 
rectness of  the  distinction  here  pointed  out 
If  the  sale  is  of  a  described  article,  the 
tender  of  an  article  answering  the  descrip- 
tion is  a  condition  precedent  to  the  purchas- 
er's liability;  and,  if  this  condition  be  not 
performed,  the  purchaser  Is  entitled  to  re- 
ject the  article,  or.  If  he  has  paid  for  it 
to  recover  the  price  as  money  had  and  re- 
ceived for  his  use,  whereas,  in  case  of  war- 
ranty, the  rules  are  very  different"  '  Ben- 
jamin on  Sales  (7th  Ed.)  $  600. 

[6]  The  American  note  to  the  text  points 
out  the  difficulty  of  laying  down  any  definite 
rule  for  determining  when  a  stipulation  Is  a 
condition  of  the  contract  Itself  and  when  an 
independent  warranty  collateral  to  the  agree- 
ment, as  follows:  "In  determining  whether 
certain  duties,  llablUtlea,  or  stipulations,  ei- 
ther express  or  implied,  on  the  one  side,  are 
strictly  conditions  essential  to  the  liability  of 
the  other  party  on  his  stipulations  or  prom- 
ises, or  are  only  independent  and  separate 
covenants,  the  breach  of  which  may  give  a 
right  of  action,  or  counterclaim,  but  which 
does  not  prevent  or  extinguish  a  cause  of  ac- 
tion against  the  other,  no  other  rule,  worthy 
of  the  name  of  rule,  can  be  laid  down  than 
that  It  is  always  a  question  of  the  Intention 
of  the  parties,  manifested  by  the  expressions 
they  have  used  as  applied  to  the  subject- 
matter  of  the  contract;  and  read  In  the  light 
of  surrounding  circumstances."  American 
note  to  Benjamin  on  Sales  (7th  Ed.)  p.  S95. 

Judged  by  the  situation  of  the  parties  and 
their  relation  to  the  subject-matter,  it  Is 
clear  that  the  provision  for  tests  in  the  con- 
tract before  us  is  a  condition  of  the  contract 
and  not  a  collateral  warranty.  The  terms 
of  the  contract  lead  inevitably  to  the  same 
conclusion. 
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[I]  An  executory  contract  for  Uie  sale  of 
an  artlde  tested  to  a  given  standard  Is  a 
very  dlfferient  thli^  from  an  executory  con- 
tract for  the  sale  of  an  artlde  subject  to 
given  tests.  The  one  Is  a  collateral  warranty 
placing  the  consequences  of  a  fallore  ot  the 
article  to  perform  to  the  given  standard  upon 
the  seller,  so  that  the  purchaser's  remedy 
surrWes  his  acceptance.  The  other  Is  a  con- 
dition of  the  contract  precedent  to  accept- 
ance, pladng  the  consequences  of  the  failure 
to  inspect  or  make  the  tests  upon  the  pur- 
chaser. It  furnishes  its  own  remedy,  namely, 
a  rejection  of  any  article  not  meeting  the 
tests  as  not  fulfilling  the  contract  Obvious- 
ly the  remedy  on  such  a  condition  precedent 
cannot  survive  acceptance.  The  purchaser 
faning  to  make  the  tests  prior  to  acceptance 
has  no  remedy  for  defects  which  the  tests 
would  have  disclosed,  in  the  absence  of  fur- 
ther words  constituting  an  express  warranty 
or  circumstances  raising  an  Implied  war- 
ranty tliat  the  article  will  be  fit  for  the  pur> 
pose  for  which  it  was  purchased.  Carleton 
V.  Lombard,  Ayres  ft  Co.,  149  N.  Y.  137,  43 
N.  E.  422.  An  executory  sale  subject  to  tests 
involves  the  same  principles  as  an  executory 
sale  subject  to  inspection.  The  prescribed 
tests  are  but  the  mode  of  inspection  appro- 
priate to  the  nature  of  the  given  article. 
Where  an  executory  sale  Is  made  with  the 
provision  that  the  article  Is  subject  to  in- 
spection, whether  written  iuto  the  contract 
or  Implied  from  the  custom  of  the  trade, 
such  a  provision  is  held,  by  what  we  conceive 
to  be  the  better  considered  authorities,  a  con- 
dition precedent  and  not  a  warranty. 

In  Reed  v.  Randall,  29  N.  Y.  358,  86  Am. 
Dec.  305,  the  action  was  for  a  breach  of  an 
executory  contract  to  sell  and  deliver  a  crop' 
of  tobacco  growing  on  the  defendant's  land. 
The  contract  contained  a  condition  that  the 
tobacco  should  be  well  cured  and  boxed  and 
In  good  condition.  The  tobacco,  when  deliv- 
ered, was  in  bad  condition,  bad  not  been  prop- 
erly cured,  and  was  wet,  sweaty,  and  rotten. 
It  was  accepted  and  retained  without  notice 
to  the  defendant  of  Its  defects,  without  re- 
turn or  offer  of  return,  and  without  any  re- 
4)aest  that  it  be  taken  back.  Some  months 
after  acceptance,  the  plaintiffs  brought  the 
action  to  recover  damages  for  the  failure  of 
the  article  to  comply  with  the  contract.  The 
court  said:  "But  the  stipulation  in  respect 
to  the  quality  and  condition  of  the  article, 
when  delivered,  constituted  no  express  war- 
ranty. The  contract  was  executory,  for  the 
sale  of  a  growing  crop  of  tobacco,  to  be 
delivered  the  spring  following,  well  cured 
and  In  good  condition.  The  article  bargained 
for,  and  to  be  furnished  in  the  future,  was 
a  merchantable  crop  of  tobacco;  this  was 
what  the  vendor  agreed  to  sell  aud  the  ven- 
dee to  purchase.  It  was  the  sale  of  a  par- 
ticular thing  by  its  proper  description  mere- 
ly ;  and  the  d^riptive  words  used  for  defin- 
ing the  thing  agreed  to  b«  sold  were  of  the 
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substance  of  the  contnct,  not  collateral  to 
the  main  object  of  it  *  *  *  In  cases  of 
executory  contracts  for  the  sale  and  delivery 
of  personal  property,  the  remedy  of  the  ven- 
dee to  recover  damages,  on  the  ground  that 
the  artide  furnished  does  not  correspond 
with  the  contract,  does  not  survive  the  ac- 
ceptance of  the  property  by  the  vendee,  after 
opportunity  to  ascertain  the  defect,  unless 
notice  has  be&i  given  to  the  vendor,  or  the 
vendee  offers  to  return  the  property ;  the  re- 
tention of  the  property  by  the  vendee  is  an 
assent,  on  his  part,  that  the  contract  bos  been 
performed.  The  delivery  of  property  corre- 
sponding with  the  contract  Is  a  condition  pre- 
cedent to  the  vesting  of  the  title  In  the  ven- 
dee; the  parties  understand  that  the  vendee 
is  not  bound  to  accept  the  property  tendered, 
except  upon  this  condition.  This  the  vendee 
la  to  determine  upon  the  receipt  of  the  prop- 
erty." 

It  has  sometimes  been  intimated  that  the 
foregoing  decision  was  overruled  by  the  same 
court  in  the  case  of  Day  v.  Pool.  52  N.  Y. 
416,  11  Am.  Rep.  719,  but  we  do  not  so  read 
that  case.  In  Day  v.  Pool,  there  was  a  sale 
of  the  rock  candy  syrup  with  an  express  war- 
ranty that  It  would  not  "crystallize  or  the 
sugar  fall  down."  There  was  nothing  to  In- 
dicate that  the  sale  was  made  subject  to  in- 
spection or  test  The  court  held  the  provi- 
sion in  the  contract  as  to  the  character  of 
the  syrup  an  express  warranty  surviving  ac- 
ceptance and  not  a  condition  satisfied  by  ac- 
ceptance. Referring  to  Reed  v.  Randall,  su- 
pra, the  court  said :  "That  case  would  have 
been  decided  the  other  way,  had  there  beeu 
an  express  warranty  as  to  the  quality  of  the 
tobacco,"— thus  clearly  distinguishing  that 
case  rather  than  overruling  It  The  author- 
ity of  Reed  V.  Randall  Is  recognized  In  the 
comparatively  recent  case  of  Carleton  v. 
Lombard,  Ayres  &  Co.,  supra. 

In  Waeber  v.  Talbot,  187  N.  Y.  48,  60  N. 
B.  288,  82  Am.  St.  Rep.  712,  the  action  was 
brought  to  recover  damages  for  breach  of  an 
alleged  warranty  on  an  executory  sale  of  a 
number  of  cases  of  "Talbot  Bxtra  Fine  Peas. 
Sieve  23-24."  It  appeared  that  such  sales 
were,  by  the  custom  of  the  trade,  made  sub- 
ject to  Inspection.  The  plaintiffs,  on  deliv- 
ery, accepted  the  goods,  some  ten  days  later 
discovered  their  defective  quality,  but  con- 
tinued to  handle  them  for  some  months, 
when  they  offered  to  return  the  remainder 
of  the  peas.  The  defendant  refused  to  re- 
ceive them.  The  court  said:  "The  defend- 
ants were  bound  to  deliver  the  quality  ot 
goods  called  for  by  the  contract,  which  was 
the  highest  grade  they  packed;  and,'  If  an 
Inferior  article  was  shipped,  the  plolntUXs 
had  a  reasonable  time  for  inspection,  rescis- 
sion, and  offer  to  return.  This  action  does 
not  foil  within  that  dasa  of  cases  where  a 
dealer  sells  an  artlde,  dracriblng  It  by  a 
name  of  commerce,  the  Identity  of  which  is 
not  known  to  the  purchaser,  and  which  he 
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cannot  ascertain  by  Inspection,  and  where  a 
warranty  Is  therefore  implied  that  the  article 
sold  is  that  described."  After  considering 
many  decisions  pointing  ont  the  distinction 
between  a  condition  of  the  contract  and  a 
collateral  warranty,  the  court  concluded : 
"Treating  the  general  description  In  the  case 
before  us  as  a  part  of  the  contract  of  sale, 
the  plaintiffs  were  abundantly  protected ; 
and,  if  they  failed  to  inspect,  rescind,  and 
return  the  goods,  It  Is  because  they  neglected 
to  avail  themselves  of  the  remedies  wliich 
the  law  atTorded  them.  In  cases  of  execu- 
tory contracts  for  the  sale  and  delivery  of 
personal  property,  the  remedy  of  the  vendee 
to  recover  damages  on  the  ground  that  the 
article  furnished  falls  to  correspond  with  the 
contract  does  not  survive  the  acceptance  of 
the  property  by  the  vendee  after  opportunity 
to  ascertain  the  defect"  , 

[7]  It  seems  to  us  a  sound  role,  deducible 
from  the  authorities,  that,  where  an  execu- 
tory sale  Is  made  subject  to  Inspection,  an  ac- 
ceptance by  the  buyer,  with  or  without  In- 
spection and  without  notice  to  the  seller  of 
any  defects  or  offer  to  return,  Is  a  waiver  of 
any  claim  for  damages  on  account  of  defects 
which  might  have  beoi  discovered  upon  in- 
spection by  any  ordinary  tests  or  by  the  tests 
prescribed  by  the  contract,  in  the  absence  of 
an  express  warranty  Intended  to  survive  ac- 
ceptance. Coplay  Iron  Co.  v.  Pope,  108  N.  T. 
282,  15  N.  E.  385;  McConnlck  v.  Sarson,  45 
N.  T.  266,  6  Am.  Rep.  80;  Mason  t.  Smith, 
180  N.  T.  474,  20  N.  E.  749;  Norton  v.  Drey- 
fuss,  106  N.  T.  90,  12  N.  B.  428;  Falrbank 
Canning  Co.  v.  Metzger,  118  N.  Y.  260,  28 
N.  B.  B72,  16  Am.  St  Rep.  753;  Savercool  r. 
Farwell,  17  Mich.  808;  Thompson  v.  LIbby, 
35  Minn.  448,  29  N.  W.  ISO;  Locke  t.  WlUlam- 
son,  40  Wis.  377;  Barry  v.  Danlelson,  139 
Pa&  223.  In  the  case  last  cited  there  was 
also  an  additional  express  guaranty  which 
wonld  have  survived  acceptance.  Such  ac- 
ceptance la  an  admission  that  the  contract 
has  been  performed  (Beck  r.  Sheldon,  48 
N.  Y.  865),  In  the  absence  of  fraud  of  the 
seller  preventing  or  interfering  with  inspec- 
tion by  the  purchaser  (Dutchess  Co.  y.  Hard- 
ing, 40  N.  Y.  321),  and  in  the  absence  of 
latent  defects  not  discoverable  inspection 
or  prescribed  tests  (Carleton  r.  Lombard, 
Ayres  &  Co.,  149  N.  Y.  137, 158, 43  N.  B.  422). 

[I,  I]  The  respondoit  contends  that  there 
was  an  implied  warranty  that  the  material 
fnmlshed  wonld  be  fit  tor  the  purpose  fbr 
which  it  was  purchased.  It  is  not  claimed, 
however,  that  the  cement  fnmlshed  pos- 
sessed latent  defects  not  discoverable  by  the 
stipulated  tests,  but  only  by  actual  use.  The 
respondent  Ih  making  this  contract  prescrib- 
ed the  tests.  It  must  be  held  to  have  assum- 
ed, since  it  exacted  no  specific  warranty  of 
fitness,  that  cement  meeting  these  tests  would 
have  met  the  respondent's  purpose.  Under 
the  circumstances,  it  is  clear  that  the  specific 
stipulation  of  tests  InTtdved  no  warranty  of 


what  cement  meeting  those  tests  would  do  oc 
produce  when  placed  in  a  wall. 

In  Beck  V.  Sheldon,  48  N.  Y.  365,  371,  the 
defendant  ordered  certain  Iron  by  a  specific 
brand  and  numbers  for  the  making  of  stoves. 
The  Iron  furnished  bore  those  numbers,  and 
there  was  no  evidence  that  it  was  improperly 
branded.  The  Iron  was  delivered  and  used. 
None  was  returned  nor  a  return  offered.  In 
an  action  for  the  purchase  price,  the  pur- 
chaser claimed  damages  for  the  poor  quality 
of  iron  delivered.  Insisting  that  the  iron 
should  have  been  suitable  for  the  purpose 
Intended.  The  court  said :  "It  Is  said  that 
the  fracture  showed  a  grain  or  crystalliza- 
tion, and  a  character  of  Iron  which  was  not 
sustained  by  Its  result  when  smelted.  So 
the  judge  finds,  and  such  was  the  evidence- 
He  finds  also  that  the  only  contract  was  that 
Poughkeepsle  pig  Iron  Nos.  1  and  2  should 
be  furnished,  and  that  the  pig  iron,  accord- 
ing to  the  contract  was  duly  delivered  by  the 
plaintiff  to  the  defendants.  There  was  th^^ 
fore  no  contract  either  that  Iron  should  pro- 
duce particular  results  when  smelted,  or  that 
the  actual  result  should  be  the  same  with 
that  indicated  by  the  fracture.  On  this  point 
also  the  defendants  acted  upon  their  own 
judgment  receiving  neither  guaranty  or  rep- 
resentation from  the  seller.  If  their  expecta- 
tions are  not  realized,  they  must  themselves 
bear  the  loss.** 

In  International  Pavement  Oo.  t.  Smltii- 
Beggs  Machinery  Go.,  17  Ma  App.  264,  the 
plaintiff  purchased  certain  boilers  whidi 
the  defendant  nndertoolE  to  deliver  tested 
to  200  pounds  to  the  square  buA  and  for^ 
ntah  the  testers^  certificate  before  shipmont 
The  certificate  was  furnished.  The  plaintiff 
contended  that  the  contract  Implied  a  war- 
ranty that  the  boilers  were  reasonably  fit  for 
the  purpose  for  which  they  were  purchased. 
The  conrt  said:  The  matter  of  implied  war^ 
ranty  which  the  plaintiff  assumes  is  Itsrif 
an  int^ral  element  of  the  express  warranty, 
into  which  it  is  merged,  and  by  which  Its  ef- 
fect is  drcnmscrlbed.  The  plalntifTs  com- 
plaint is  that  the  boilers  were  not  strong 
enough,  or  sufficiently  capable  of  sustaining 
pressure,  for  the  purposes  to  which  th^ 
were  to  be  applied.  It  was  to  this  specific 
quality  of  strength  that  the  express  warranty 
was  directed,  and  In  which  the  extent  of  the 
defendant's  liability  was  limited  by  the 
words  used." 

While  in  the  case  Inst  quoted  the  contract 
contained  an  express  warranty  placing  the 
duty  of  testing  npon  the  seller,  we  can  see 
no  reason  why  a  sale  subject  to  tost  by  the 
purchdser  woidd  not  also  exclude  any  implied 
warranty  as  to  things  which  the  test  wonld 
disdose.  See,  also,  Thompson  v.  Llbby,  su- 
pra. According  to  the  great  weight  of  au- 
thority, there  is  a  distinction  between  ex- 
ecutory sales  by  manufacturers  and  execu- 
tory sales  by  dealers ;  the  rule  being  that,  oo 
a  sale     a  manufacturer,  there  is  an  implied 
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warranty  of  fitness  for  the  purpose  Intended, 
and  of  freedom  from  defects  not  discoverable 
ordinary  Inspection  and  tests,  while,  on  a 
sale  by  a  dealer,  there  Is  no  such  Implica- 
tion, In  the  absence  of  a  specific  warranty  to 
that  effect.  All  that  is  required  of  a  dealer 
is  an  exercise  of  good  faith  and  fair  dealing. 
Kellogg  Bridge  Co.  v.  HamUton,  110  U.  8. 
108,  3  Sup.  Ct.  537,  28  K  Ed.  86;  Farrow  v. 
Andrews  &  Co.,  69  Ala.  96;  Koe  t.  Sanborn, 
21  N.  T.  552,  78  Am.  Dec.  163;  Remy, 
Schmidt  &  Pleissner  v.  Healy.  161  Mich.  266, 
120  N.  W.  202,  29  L.  K.  A.  (N.  S.)  139,  21 
Ann.  Cas.  74;  Bierman  t.  City  Mills  Co.,  151 
N.  Y.  482,  45  N.  E.  856,  37  L.  E.  A.  799,  56 
Am.  St  Rep.  635;  Carleton  t.  Lombard, 
Ayres  &  Co.,  149  N.  T.  137,  43  N.  E.  422. 

In  the  case  before  us,  the  appellant  was  not 
a  manufacturer,  but  a  dealer.  It  sold  the 
cement  subject  to  Inspection,  according  to 
tests  prescribed  by  the  purchaser.  The  pur- 
chaser failed  to  make  the  tests,  though  it 
was  fairly  Inferable  from  the  record  that  It 
knew  the  appellant  was  not  making  the  tests 
and  had  not  tested  any  of  the  cement.  It  Is 
probably  true  that  on  a  sale  eren  by  a  dealer 
without  specific  warranty,  and  not  sobject 
to  -inspection  or  test,  there  is  an  Implied 
undertaking  that  the  thing  sold  shall  be  rea- 
sonably fit  for  the  purpose  intended,  where 
that  purpose  is  known  to  the  seller,  but,  on 
the  record  here,  there  la  no  room  for  the  ap- 
plication of  such  a  rule. 

The  authorities  cited  by  the  respondent 
are  clearly  distinguishable  from  the  case 
here.  In  Tacoma  Coal  Co.  v,  Bradley,  2 
Wash.  600,  27  Pac.  454,  26  Am.  St  Rep.  890, 
there  was  involved  a  sale  of  bricks  by  the 
manufacturer  for  the  construction  of  coke 
ovens.  The  sale  was  not  expressly  subject 
to  inspection  or  test,  and  the  order  for  the 
brlclcs  negatived  any  Implication  to  that  ef- 
fect It  contained  the  caution :  "I  want  you 
to  be  very  careful  about  the  quality.  Do  not 
send  anything  but  what  is  A  No.  1,  and  send 
quick  as  possible."  And  again:  "Tills  Is  a 
trade  you  will  want  to  hold  and  you  can  only 
do  It  .by  sending  nothing  but  the  best."  The 
court  held  that  the  manufacturer,  in  filling 
this  order,  did  so  under  an  express  warranty 
of  the  quality  of  the  bricks.  While  recogniz- 
ing the  rule,  as  sustained  by  the  New  York 
and  Wisconsin  authorities,  that  in  the  ab- 
sence of  a  warranty  and  a  breach,  the  ven- 
dee's right  to  recover  damages  does  not  sur- 
vive the  acceptance  of  the  property  after  an 
opportunity  to  discover  defects,  unless  notice 
has  been  given  to  the  vendor  or  the  vendee 
returns  or  offers  to  return  the  property,  the 
court  points  out  the  fact,  which  we  have  al- 
so noted,  that  this  rule  does  not  apply  in 
cases  of  express  warranty  of  quality.  In  that 
case,  moreover,  the  evidence  tended  to  show 
that  there  was  no  method  of  ascertaining 
whether  the  bricks  were  fit  for  the  purpose 
Intended  other  than  actual  use.  Had  there 
been  some  well-known  test  and  had  the  pur- 


chaser bought  subject  to  such  test  without 
any  express  warranty  of  quality,  there  can 
be  little  question  that  the  decision  in  that 
case  would  have  been  different  A  review 
of  the  cases  dted  from  other  jurisdictions 
discloses  an  equal  InappUcabllity.  In  Buf- 
falo Barb-Wire  Co.  v.  Phillips,  67  Wis.  129,, 
30  N.  W.  295,  the  defects  complained  of  were 
latent  defects  which  could  not  be  discovered 
by  ordinary  Inspection.  In  Gould  v.  Stein, 
149  Mass.  570,  22  N.  E.  47,  6  L.  R.  A.  213, 
14  Am.  St  Rep.  455,  there  was  an  express 
warranty  that  the  goods  should  be  "as  per 
sample"  and  "of  second  quality."  In  Shaw 
V.  Smith,  45  Kan.  334,  25  Pa&  886,  11  L.  K. 
A.  681,  there  was  a  sale  of  fiax  seed  for 
planting,  with  a  stipulation  that  the  seller 
would  purchase  the  orop  when  grown. 
Whether  the  seed  would  grow  or  not  could 
not  be  determined  by  ordinary  inspection. 
It  was  held  that  there  was  an  implied  war- 
ranty that  they  were  At  for  the  purpose  ft>r 
which  they  were  sold. 

We  are  driven  to  the  conclusion  that  nn- 
der  the  contract  here  in  question,  the  duty  of 
applying  the  tests  prescribed  was  upon  the 
respondent;  that  the  provision  that  the  sale 
was  subject  to  test  was  a  condition  precedent, 
the  remedy  upon  which  did  not  survive  ac- 
ceptance; and  that  there  was  no  Implied 
warranty  that  the  cement  ^as  fit  for  the 
purpose  for  which  It  was  bought 

The  appellant  admits  that  it  owes  the  re- 
spondent f494.76  for  freight  on  certain  of  the 
cement  from  Hannibal,  Mo.,  to  Minneapolis, 
Minn.,  and  the  further  sum  of  $2,339.62  for 
sacks  returned.  The  court  found  that  these 
sums  have  never  been  paid.  The  respondent 
admits  a  counterclaim  in  favor  of  the  appel- 
lant of  $2,d00.  The  court  found  this  amount 
as  $2,913.37.  Eliminating  from  the  court's 
findings  the  consequential  damages  which  we 
hold  nnder  the  contract  the  respondent  can- 
not recover,  there  Is  apparently  due  to  the 
appellant  a  balance  of  $79. 

The  judgment  is  reversed,  and  the  cause  Is 
remanded,  with  direction  to  enter  judgment 
in  accordance  with  this  opinion. 

CROW,  C.  J.,  and  MAIN,  GOSE,  and 
OHADWICK,  3J.,  concur. 


(79  Wash.  290) 

STATE  ex  rel.  LEACH  v.  FISHBACK,  State 
Ips.  Com'r.    (No.  11,746.) 

(Supreme  Court  of  Washington.    April  27, 
1914.) 

1.  InSUEAROE  (J  21*) — OONTEOL  AND  REQUtJi- 

TioN— PoBKioN  CoHPANiEs— Deposit  of  Se- 
curities. 

The  Insurance  Code  (3  Rem.  &  Bat.  Code, 
§  6059—^  provides  that  an  alien  insurance 
company  shall  not  be  permitted  to  do  business 
in  the  state  unless  it  shall  have  securities  to 
the  amount  of  $200,000  on  deposit  with  insur- 
ance departments  ia  the  United  States.  Sec- 
tion 6059—24,  pars.  1,  2.  provide  that  a  for- 
eign insurance  company  sbejl  deposit  securities 
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to  the  amount  that  the  state,  where  it  was  in- 
corporatrd,  requires;  paragraph  3  provides 
that  a  domestic  company  shall  deposit  $50,000 
in  securities  before  receiving  its  certiCcate,  and 
the  balance,  to  the  amount  of  the  requisite 
minimum  capital,  within  one  year;  and  para- 
graph 4  provides  that  every  insurance  company 
required  to  have  a  cash  capital  shall  keep  on 
deposit  securities  equal  to  the  required  mini- 
mum cash  capital.  Held  that  the  plain  intent 
of  the  act  was  to  require  a  foreign  insurance 
company  to  keep  not  less  than  $200^000  in  se- 
curities on  deposit  with  the  insurance  depart- 
ment of  this  state  or  the  state  where  it  was 
incorporated,  and  the  fact  that  such  a  company 
was  not  required  to  make  any  deposits  by  the 
laws  of  the  state  where  incorporated,  did  not 
relieve  it  from  making  the  deposit  required  by 
■nbdivlsion  22. 

[Ed.  Note. — For  other  eases,  see  Insurance, 
Gent  Dig.  S  23;  Dee.  Dig.  {  21.«] 

2.  Insubaitce  (S  21*)— Cohtbol  and  REanu.- 

TION— FOBEIOH  COUPANZES— DbFOBZT  OF  SB- 
OVBITIBS. 

There  is  do  sudi  conflict  between  the  In- 
surance Codie  <3  Rem.  &  Bal.  Code,  S  60S9— 24) 
paragraph  4  and  paragraphs  1  and  2,  as  to 
require  an  investlsation  of  the  history  of  the 
act  to  determine  whether  paragraph  4  ought  not 
be  disr^rded  as  In  coniBict  with  paragraphs 
1  and  2. 

[Ed.  Notc^For  other  cases,  see  Insurance, 
Gent  Dig.  |  23;  Dec.  Dig.  1 21.*1 

8.  INSUKANCB  Q  21*)— Goutboi.  akd  Regula- 
tion—FoBEiQir  COKPANIES— DXPOOra  OF  SE- 
OUBITIES. 

It  cannot  be  considered  that  tiie  Legisla- 
ture,  in  enacting  the  Insurance  Code  (3  Rem. 
&  Bal.  Code,  f  6059—24)  intended  to  allow  a 
foreign  insurnnce  compaiiy  to  do  business  in 
the  state  without  depositmg  securities,  as  re- 
gtiired  of  domestic  companies,  though  such  de- 
positB  be  not  required  by  the  laws  of  the  state 
where  it  was  incorporated,  as  that  would  direct- 
ly violate  Const  art  12,  {  7,  providing  that 
foreign  corporations  shall  not  be  allowed  to  do 
busineBS  within  the  state  on  more  favorable 
terms  than  domestie  corporaUons. 

[Ed.  Note.— For  other  cases,  see  Insanuice. 
Gent  Dig.  {  23;  Dec  Dig.  {  'M.»l 

4.  IHSITBANCE  (I  21*)— CONTBOL  AND  BEOUU- 

HON— FoBExoN  Companies— Deposu  of  Ss- 

0UBITIE8. 

The  insurance  commissioner's  constraction 
of  the  Ineurance  Code  (3  Rem.  &  Bal.  Code,  f 
6060 — ^24),  as  permitting  foreign  insurance  com- 
panies to  do  business  in  the  state  without  de- 
positing securities,  will  not  be  adopted  by  the 
court,  m  face  of  the  manifest  intention  of  the 
Legislature  to  require  such  depoeits. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  {  23;  Dec  Dig.  f  2l.*l 

B.  Statutes  ($  219*>—CoNaTBUOTioN— Custom 

AND  Usage. 

Where  a  construction  has  been  placed  upon 
ft  statute  by  a  department  of  the  govemmmt, 
and  property  interests  have  been  acquired  by 
long  usage,  such  construction  should  be  adopted 
by  the  court,  hut  the  rule  is  not  applicable, 
where  the  statute  is  clear  and  free  from  doubt 
as  to  its  meaning. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  »  296.  297;  Dec  Dig.  8  219."] 

6i  CoXSTITtJTIONAI.  LAW  (8  206*)— INSURANCE 

(f  21*)— Due  Pbocess— Control  and  Regu- 
lation —  Fobeion  Companies  —  Deposit  or 
Secubities. 

The  construction  of  the  Insurnnce  Code 
(8  Rem.  &  Bal.  Code,  H  6(HS9-22,  0059-24), 
as  requiring  foreign  insurance  companies  to 
keep  at  least  $200,000  in  BecuriUes  on  deposit 
as  therein  provided,  though  the  laws  of  the 


state  of  tbdr  Incorporation  do  not  require  de- 
posits, is  not  in  conflict  with  the  fourteenth 
ameiiilment  of  the  federal  Constitutior,  nor 
with  the  state  Constitution. 

[Ed.  Note.— For  other  cases,  see  Conetita- 
ttonal  Law,  Cent  Dig.  H  825-838.  840-846; 
Dec.  Dig.  f  296;*  Insurance.  Cent  Dig.  S  23; 
Dec  Dig.  S  21.*] 

Department  2.  Mandamus  by  the  State, 
on  the  relation  of  Walter  C.  Leach,  against 
R.  O.  Flshback,  to  compel  respondent,  as  in- 
surance commissioner  of  the  state,  to  issue  a 
license  to  the  Northwestern  Fire  &  Marine 
Insurance  Company.  Peremptory  writ  de- 
nied. 

Geo.  D.  Emery,  of  Seattle,  for  relator.  W. 
V.  TuDuer  and  L.  L.  Thompson,  both  of 
Olympia,  for  respondent 

MOUNT,  J.  TUs  la  an  appUcatlon  for  a 
peramptory  writ  of  mandate  to  the  insurance 
conunlssloner  of  this  state  to  Issue  a  license  to 
the  Mortbwratem  Fire  ft  Marine  Insurance 
Company,  a  corporation  of  the  state  of  Mln- 
nraota,  upon  Its  compliance  with  the  requlie- 
menta  of  the  Insurance  Code  of  Washington, 
other  than  the  deposit  of  securities  as  reqnir> 
ed  by  section  6059—24,  8  Bern.  &  Bal.  Code. 

[1]  It  Appears  from  the  petiU<n)  that  the 
Northwestern  Fire  ft  Marine  Insnrance  Com- 
pany Is  a  stock  company  of  the  state  of  Min- 
nesota. This  company  was  Incorporated  sev- 
eral years  prior  to  the  adoption  of  thb  Insur- 
ance Code  of  this  state,  but  did  not  apply  tar 
a  license  to  do  business  In  tills  state  nntD 
after  the  adoptitm  of  the  Code.  I^e  laws  of 
Uie  state  of  Minnesota,  where  the  Insnrance 
company  was  Incorporated,  malie  no  require- 
ments SB  to  the  deposit  of  securi^s  by  such 
corporations,  either  foreign  or  domestic.  Up- 
on an  application  for  a  lic^se  to  do  business 
In  this  state,  tiw  same  was  refused  by  the 
Insurance  commissioner,  unless  the  insnrance 
company  would  deposit  securities  to  the 
amount  of  ¥200,000  with  the  state  treasurer 
of  Washington.  A  petition  was  thereupon  fil- 
ed in  this  court  praying  for  the  writ 

The  Insnrance  Code  0  Rem.  ft  BaL  Code,  | 
6059—22)  provides:  "Each  alien  Insurance 
company  admitted  to  do  tnislneBS  in  this 
state,  shall  not  transact  any  business  of  in- 
surance in  this  state,  unless  It  shall  have 
within  the  United  States  deposited  with  in- 
snrance departments,  or  held  in  trust  as  here- 
inafter provided,  not  leas  than  two  hundred 
thousand  dollars  Invested  In  like  manner  as 
the  capital  of  a  similar  domestic  insurance 
company  Is  required  to  be  Invested ;  *  *  • 
that  no  alien  company,  except  co-operative 
life  and  fraternal  beoeflclary  insurance  com- 
panies, shall  transact  eny  business  of  insur- 
ance In  this  state,  unless,  if  It  transact  fire 
Insurance  in  this  state,  it  has  deposited  with 
the  proper  Insurance  department  or  legal  cus- 
todian of  such  deposit  in  this  or  any  other 
state  or  states  or  district  of  the  United 
States,  for  the  benefit  and  security  of  its  p(ri- 
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icy  holders  In  the  United  States,  a  som  not 
less  than  two  hundred  thousand  dollars,  in- 
veeted  as  In  this  act  requlxed;  or  If  It  trans- 
act in  this  state  one  or  mbre  of  the  other 
kinds  of  insurance  business  permitted  by  the 
provisions  of  this  act  to  be  transacted  by 
any  such  company,  it  has  deposited  with  the 
insurance  department  or  legal  custodian  for 
like  purposes,  such  amount  as  may  be  re- 
quired of  domestic  insurance  companies  doing 
the  same  kind  of  business." 

Section  6059—24  provides: 

"Every  foreign  Insurance  company  doing 
business  in  this  state  and  required  by  this 
act  to  have  a  cash  capital,  shall  deposit  and 
keep  on  deposit  with'  the  state  treasurer, 
through  the  otUce  of  the  Insurance  commis- 
sioner of  this  state,  the  same  amount  and 
character  of  securities  which  a  like  domestic 
company  is  required  to  deposit  with  the  de- 
positary for  securities  of  Insurance  com- 
panies of  the  state  by  which  laws  such  Insur- 
ance company  is  Incorporated. 

"When  any  state  shall  require  Insurance 
companies  of  other  states  to  deposit  with 
some  officer  of  such  other  state  securities  in 
trust  for  policy  holders  of  such  company  as 
a  prerequisite  to  their  transacting  business  In 
such  state,  the  treasurer  of  this  state  shall 
receive  on  deposit  from  any  domestic  In- 
snrance  company  the  securities  required  by 
Qte  laws  of  such  other  state. 

"Every  domestic  insurance  company  re- 
quired by  this  act  to  deposit  securities  to  the 
amount  as  provided  by  this  act  shall  deposit 
such  securities  with  the  state  treasurer,  end 
any  domestic  insurance  company  may  deposit 
such  securities  with  the  state  treasurer  for 
the  protection  of  all  policy  holders  of  such 
company.  Every  domestic  insurance  company 
hereafter  organized  shall  deposit  with  the 
state  treasurer  authorized  securities  In  the 
sum  of  fifty  thousand  dollars  at  or  prior  to 
the  time  It  receives  a  certificate  of  authority 
to  commence  effecting  Insurance,  and  the 
commissioner  shall  within  one  year  thereaf- 
ter require  such  company  to  make  further  de- 
posits of  such  securities  sufficient  to  equal  in 
the  aggregate  the  amount  of  the  minimun 
capital  required  by  this  act  of  such  company. 

"Every  Insurance  company,  required  by 
this  act  to  have  a  cash  capital,  shall,  on  or 
before  the  first  day  of  January,  nineteen 
hundred  and  twelve,  deposit  and  keep  on  de- 
posit, with  the  state  treasurer  through  the 
office  of  the  commissioner,  its  funds  and  se- 
curities equal  in  amount  and  value  to  the 
minimum  cash  capital  required  by  this  act 
of  such  company,  and  which  deposits  shall 
be  exchanged  for  Investments  authorised  as 
provided  by  this  act." 

It  is  apparently  conceded  by  the  relator 
that  if  the  last  paragraph  of  subdivision  24 
above  quoted  is  properly  a  part  of  that  sec- 
tion, tliat  the  writ  must  be  denied.  But  it  is 
argued  that  this  imragraph  Is  not  properly 
a  part  of  the  statute,  because  it  was  insert- 
ed and  passed  by  the  Legislatiiie  tbronsh 


mistake  and  inadvertence.  It  Is  contended 
ttiat  this  paragraph  is  in  conflict  with  the 
first  two  paragraphs  of  subdivision  24  above 
quoted,  and,  so  being,  It  must  be  disregarded. 

[2]  We  are  referred  to  the  House  and 
Senate  Journals  of  the  Legislature  of  the  ses- 
sion of  1911  when  the  act  was  passed,  to 
show  that  the  first  three  paragraphs  of  this 
sut)division  were  Inserted  by  amendment,  and 
were  Intended  to  take  the  place  of  the  fourth 
paragraph.  There  is  no  doubt  some  ground 
for  the  contention  of  the  relator  upon  this 
question,  and,  if  subdivision  24  of  section 
6059  stood  alone,  it  might  be  necessary  to 
enter  into  a  discussion  of  the  method  by 
which  this  paragraph  was  passed  by  the  Leg- 
islature. In  State  ex  rel.  ^tn&  Life  Ins.  Co. 
V.  Schively,  68  Wash.  503,  123  Pac  784,  we 
said:  "Where  the  act  as  passed  contains  an 
ambiguity,  either  latent  or  patent,  reference 
may  be  bad  to  the  history  of  the  bill  before 
the  Legislature,  beyond  the  enrolled  bill,  to 
ascertain  the  legislative  Intent  (Scouten  v. 
Whatcom,  33  Wash.  273,  74  Pac  389);  but 
the  intent  of  an  act  fair  on  its  face  must  be 
ascertained  from  the  language  of  the  act  it- 
self By  reading  the  act  as  a  whole,  in  so 
far  as  It  relates  to  the  right  of  foreign  com- 
panies to  do  business  in  this  stete,  It  seems 
plain  to  us  that  the  Legislature  Intended  that 
foreign  Insurance  companies  are  required  to 
deposit  with  the  Insurance  department  of 
this  state,  or  the  stete  where  the  company  is 
Incorporated,  not  less  than  $200,000,  invested 
in  like  manner  as  the  capital  of  similar  do- 
mestic insurance  companies  Is  required  to  be 
invested,  and  that  the  fourth  paragraph  of 
subdivision  24  is  simply  a  restatement  In 
another  form  of  that  idea,  and  Axes  the  time 
when  the  deposit  shall  be  made.  The  first 
two  paragraphs  of  subdivision  24  are  recipro- 
cal in  their  nature,  and  provide.  In  substance, 
that  the  same  amount  and  character  of  secu- 
rities which  a  like  domestic  company  of  this 
stete  Is  required  to  deposit  with  the  de- 
positaries of  other  states  shall  be  deposited  in 
this  state  by  Insurance  companies  organized 
In  other  states. 

[3]  We  are  satisfied  that  it  was  not  the 
intention  of  the  Legislature,  when  It  Inserted 
these  provisions  to  permit  forel^  companies 
to  do  business  In  this  stete  under  more  fa- 
vorable conditions  than  domestic  companies 
of  the  same  kind  were  permitted  to  do  busi- 
ness. If  so,  then  clearly  these  provisions  are 
unconstitutional,  because  the  Constitution  of 
this  state  provides  at  section  7  of  article  12: 
"No  corporation  organized  outside  the  Hmite 
of  this  stete  shall  be  allowed  to  transact 
business  within  the  stete  on  more  favorable 
conditions  than  are  prescribed  by  law  to 
similar  corporations  organized  under  the 
laws  of  this  state."  The  third  paragraph  of 
this  subdivision  expressly  provides  that  ev- 
ery domestic  Insurance  company  hereafter 
organized  shall  deposit  with  the  stete  treas- 
urer authorized  securities  in  the  sum  of  (SO,- 
000  at  or  prior  to  the  time  it  receives  Its 
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certificate  of  authority  to  commence  effect- 
Ing  insurance,  and  Ihe  commissioner  wltiiin 
one  year  thereafter  shall  require  such  com- 
pany to  make  further  deposits  of  such  se- 
curities suflScIent  to  equal  in  the  aggr^ate 
the  amount  of  the  minimum  capital  required 
by  the  act  So  it  is  apparent  that  if  foreign 
companies  organized  outside  the  state  in  a 
state  which  makes  no  requirements  of  the 
deposit  of  securities  by  such  corporations, 
either  foreign  or  domestic,  shall  be  allowed 
to  do  business  In  this  state  without  the  de- 
posit of  securities  which  domestic  companies 
doing  a  like  bu^ness  are  required  to  de- 
posit, then  Buch  foreign  companies  are  au- 
thorized to  do  business  in  this  state  under 
more  favorable  conditions  than  are  prescrib- 
ed by  law  for  similar  corporations  of  this 
state,  in  direct  conflict  with  the  constitu- 
tional provision  above  quoted.  When  all 
these  provisions  of  the  statute  are  read  to- 
gether, we  are  satisfied  that  there  is  no  such 
ambiguity  or  inconsistency  as  to  require  us 
to  determine  whether  the  fourth  paragraph 
of  subdivision  24  was  inadvertently  adopted 
or  not  The  statute  la  fair  upon  its  face, 
and  must  be  construed  as  we  find  It  It  was 
presumably  at  least  passed  by  the  legislative 
department  and  approved  by  the  Governor, 
as  It  appears  upon  Its  face  to  have  been 
passed,  and  speaks  the  Intention  of  the  leg- 
islative department  This  paragraph  we 
think  Is  in  accord  with  the  first  and  sixth 
paragraphs  of  subdivision  22  above  quoted, 
and  BO  far  as  thia  relator  Is  concerned,  adds 
nothing  that  is  not  required  by  the  provi- 
sions of  subdivision  22  of  section  6059.  We 
are  satisfied  from  the  provisions  of  the  In- 
surance Code,  above  quoted  that  it  was  the 
legislative  Intent  that  all  insurance  compa- 
nies, whether  domestic  or  foreign,  seeking 
the  right  to  do  business  in  this  state  after 
the  passage  of  the  act  are  required  to  make 
the  deposits  therein  stated,  either  In  this 
state  or  in  the  state  where  the  company  is 
organized. 

[4,  fi]  Counsel  for  the  relator  argue  that 
because  the  insurance  commissioner  has 
heretofore  construed  the  statute  so  as  to  per- 
mit foreign  Insurance  companies  to  do  busi- 
ness in  this  state  without  making  the  de- 
posit required  by  the  act,  that  construction 
should  be  adopted  by  this  court  This  is  no 
doubt  true  where  a  departmental  construc- 
tion has  been  placed  upon  an  act  and  prop- 
erty interests  have  l>een  acquired  by  long 
usage.  But  this  rule  is  subject  to  modifica- 
tion. In  Black,  Interpretation  of  Laws  (2d 
Ed.)  p.  295,  the  rule  is  stated  as  follows: 
"A^n,  it  must  not  be  foi^otten  that  usage, 
like  all  other  extraneous  aids  in  statutory 
oonatruction,'  may  be  resorted  to  only  when 


the  meaning  of  the  statute  la  involved  in 
doubt  or  obscurity.  If  the  act  Is  so  plain 
and  clear  in  Its  terms  as  not  to  admit  of  any 
substantial  doubt  the  courts  are  bound  to 
put  upon  It  that  construction  which  Its  terms 
demand,  and  to  disregard  any  and  all  con- 
trarlant  usages  or  popular  opinions."  And 
this  is  no  doubt  the  correct  rule.  We  think 
there  can  be  no  doubt  that  the  Legislature 
did  not  intend  tliat  companies  situated  as 
this  company  was  should  be  permitted  to  do 
business  In  this  state  upon  more  favorable 
terms  than  domestic  companies. 

[I]  Counsel  for  the  relator  further  aii^e 
that  the  construction  placed  upon  subdivlstou 
24,  is  in  violation  of  the  fourteenth  amend- 
ment to  the  federal  Constitution.  But  we 
are  satisfied  that  this  act  la  not  In  violation 
of  that  provision  of  the  Constitution.  It  is 
within  the  power  of  the  state  to  make  such 
reasonable  limitations  upon  the  right  of  for- 
eign companies  to  do  business  in  this  state 
as  it  deems  proper.  It  was  said  by  Judge 
Field  in  Paul  v.  Virginia,  8  Walt  168,  19  U 
Ed.  357:  "The  corporation  being  the  mere 
creation  of  local  law  can  have  no  legal  ex- 
Istence  beyond  the  limits  of  the  sover^gnty 
where  created.  •  •  •  The  recognition  of 
Its  existence  even  by  other  states,  and  the 
enforcement  of  its  contracts  made  therein, 
depend  purely  upon  the  comity  of  those  states 
— a  comity  which  Is  never  extended  where 
the  existence  of  the  corporation  or  the  exer- 
cise of  Its  powers  are  prejudicial  to  their  In- 
terests or  repugnant  to  their  policy.  Hav- 
ing no  absolute  right  of  recognition  In  other 
states,  but  depending  for  such  recognition 
and  the  enforcement  of  Its  contracts  upon 
tbelr  assent,  it  follows,  as  a  matter  of  course, 
that  such  assent  may  be  granted  upon  such 
terms  and  conditions  as  those  states  may 
think  proper  to  impose.  They  may  exclude 
the  foreign  corporation  entlrdy,  they  may 
restrict  its  business  to  particular  localiUes, 
or  they  may  exact  sueb  security  for  the  per- 
formance of  its  contracts  with  tbelT  citizens 
as  in  their  judgment  will  best  promote  the 
public  tnt^st  The  whole  matter  rests  in 
their  discretion.**  We  are  satisfied,  there- 
fore, that  these  provisions  are  not  In  con- 
flict with  the  federal  Constitution,  and  as  we 
have  construed  tbem  above,  are  not  In  con- 
flict with  the  Constitution  of  this  state,  and 
that  the  insurance  conunissioner  properly  re- 
fused the  application,  unless  the  insurance 
company  should  deposit  the  securities  de- 
manded. 

The  writ  is  therefore  denied. 

CROW.  C.  J.,  and  PARKER,  FULLEB- 
TON,  and  H0BRI8,  JJ.,  concur. 
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(7»  WsLBfa.  431) 

BOARD  OF  DIRECTORS  OF  QUmCY  VAL- 
LEY IRR.  DIST.  v.  SCOTT. 
(No.  11,897.) 

(Sapreme  Coart  of  Washington.   April  20, 
1914.) 

1.  Affxai.  and  Sbbob  <S  173*)— Defknsis 
Not  Dbqkd  Below. 

Where  tbe  dlrectora  of  an  irrigation  district 
tiUoned,  under  Rem.  &  Bal.  Code  fiS  64SU- 
94.  to  have  the  proceedings  for  tbe  formation 
of  tbe  district  and  for  an  issue  of  bonds  examin- 
ed end  approTed,  and  in  their  petition  set  forth 
In  detail  tbe  proceedings,  including  their  deter- 
mination of  the  amount  of  bonds  needed,  and  de- 
fendant demurred  to  the  petition  for  want  of 
tkcts,  and,  when  that  was  overruled,  refused  to 
plead  ftirtber,  def^dant  cannot  on  appeal  urge 
that  the  bond  iasoe  proposed  was  too  large,  and 
that  the  tax  necesaary  would  amount  to  confis- 
cation of  his  land;  that  question  not  having 
been  raised  below. 

[Ed.  Mote.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  »  1079-1089,  1091-1093, 
I0g&-1098,  1101-^120;  Dea  Dig.  {  173.*] 

2.  Waiebs  and  Watu  Coubses  (S  280*)— Ib- 

BIQATION  DiBTBICT  —  PROCBSDINQ  TO  COK- 
FIBM    ObGANIZATION    AND    BONDS  — SOFII* 

oiKNCT  or  Petition— Description. 

Such  petition  containing  a  direct  reference 
to  the  order  of  the  board  of  county  commis- 
Bioners  in  which  the  district  was  described, 
though  it  did  not  itself  describe  the  boundaries 
was  sufficient.  In  view  of  tbe  maxim  that  "that 
i»  certain  which  can  be  made  certain." 

[Eld.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  S  319;  Dec.  Dig. 
I  230.*] 

8.  Waters  and  Water  Co.urses  (|  280*)— Ir- 
rigation Distbici^Pbtition  fob  Coritr- 
hatio  n— sufficienot. 

Such  petition,  reciting  that  notices  of  the 
election  on  the  formation  of  the  district  were 
posted  in  three  public  places  in  each  election 
^«cinct,  a  couTenient  number  of  which  bad  been 
established  by  the  county  commissioners  in  an 
order  filed  with  tbe  county  auditor,  was  good  as 
against  a  genera)  demurrer  on  tbe  ground  that 
It  did  not  allege  the  establishment  of  .such  pre- 
dncts  sufficiently  to  permit  proof  thereof. 

[Bd.  Note.— For  other  cases,  see  Waters  and 
Water  Couraes,  Cent  Dig.  $  Slfi;  Dec  Dig.  { 
280.*] 

4.  Waters  and  Watbb  Cottbsbs  Jt  231*)— 
Establishment  or  iRRioATtON  District— 
Estimate — Statitte. 

Under  the  statute  which  does  not  forbid  the 
directors  of  an  irrigation  district  from  taking 
the  advice  of  a  competent  engineer  In  malting 
their  estimate  of  the  amoant  of  money  to  be 
raised,  but  merely  requires  that  they  make  the 
estimate,  their  estimate,  made  in  gO(n  faith  and 
approved  by  the  qualified  electors  of  tbe  district, 
ia  sufficient 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §  320;  Dec  Dig.  } 
231.*] 

5.  Statutes  (8  141*)  —  Validity  —  Subjeot 
AND  Title— Amehdment. 

Act  March  22,  1913  (Laws  1913,  c.  165), 
entitled  "An  act  relating  to  the  organization 
and  government  of  Irr^tion  districts,  and 
amending  sections  *  *  * "  of  Rem.  &  Bal. 
Code,  was  not  invalid  for  want  of  a  sufficient 
title. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  IS  48,  198^  209;  Dec.  Dig.  |  141.*] 

Department  2.  Appeal  from  Superior  Court, 
Grant  County ;  B.  S.  Stelner.  Judge. 


Fetltion  of  the  Board  of  Directors  of  the 
Quincy  Valley  Irrigation  District  for  tue  ez- 
anilDatloD,  approval,  and  confirmation  of  the 
proceedings  for  the  formation  of  the  district 
and  the  issue  and  sale  of  its  bonds,  In  which 
E.  M.  Scott  appeared  and  demurred.  Pro- 
ceedings approved  and  confirmed,  and  Scott 
appeals.  Affirmed. 

Wm.  M.  Clapp,  of  Ephrata,  for  appellant 
John  P.  Hartman  and  Arthur  B.  Nafe,  botD 
of  Seattle,  for  respondent 

FULLERTON,  J.  On  December  1,  1913, 
the  board  of  county  commissioners  of  Grant 
county  entered  an  order  declaring  certain 
territory  situated  In  that  county  duly  or- 
ganized as  an  irrigation  district  under  the 
name  and  style  of  Quincy  Valley  Irrigation 
District  The  district  was  organized  pursu- 
ant to  the  provisions  of  chapter  VII  of  title 
XLVIII  of  Rem.  &  Bal.  Code  and  the  acts 
amendatory  thereof.  Thereafter  a  board  of 
directors  of  such  district  was  elected,  wbicb 
board  on  December  10,  1013,  detennined  by 
resolution  that  for  the  purpose  of  construct- 
ing necessary  Irrigating  canals  and  work? 
and  acquiring  the  necessary  property  and 
right  of  way  therefor  and  otherwise  carry- 
ing oat  the  purposes  of  tiie  OJ^^lzatlon,  It 
was  necessary  to  raise  money,  estimating  an;I 
determining  the  amount  necessary  to  be  rai^ 
ed  at  $160,000.  To  that  end  the  board  called 
a  special  election  to  be  held  in  the  district 
on  a  date  named  for  the  purpose  of  submit- 
ting to  the  electors  of  the  district  the  ques 
tion  whether  or  not  bonds  of  the  district  In 
that  amount  should  be  issued.  An  electloi< 
was  held  pursuant  to  the  call  at  which  the 
required  number  of  electors  voted  In  favor  ol 
issuing  such  bonda  The  directors  afterwards 
canvassed  the  vote,  and,  finding  that  a  mn 
Jotlty  favored  the  Issuance  of  bonds,  enteretl 
an  order  on  the  minutes  of  the  board  declar 
ins  the  result  of  the  election  to  be  in  fftvoi 
of  the  Issuance  of  such  bonds.  Thereafter, 
and  on  January  18,  1914,  tbe  board  of  di- 
rectors of  the  district  commenced  a  special 
proceeding  In  tbe  superior  court  of  Grant 
county  under  the  provisions  of  sections  6489- 
6494  of  tbe  act  before  cited,  for  the  purpose 
of  having  the  sufficiency  of  the  proceedings 
had  in  tiie  formation  of  the  district  and  in 
the  issuance  of  libndB  "Judicial^  examined, 
approved,  and  conflrmed."  The  petition  filed 
by  the  directors  for  sndi  purpose  set  forth  ttie 
entire  proceedings  in  substantial  detail,  and 
particularly  set  forth  the  facts  showing  the 
proceedings  bad  for  the  Issuance  of  the 
bonds,  and  prayed  that  the  court  fix  a  time 
and  place  for  hearing  the  Bame,  direct  that 
notice  thereof  be  given  as  required  by  law, 
and  that  at  such  hearing  the  proceeding  be 
Judicially  examined,  approved,  and  conflrm- 
ed. At  the  time  the  petition  was  filed  the 
court  fixed  a  day  for  the  hearing  thereof,  and 
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directed  tiiat  notice  be  giveD  in  the  man- 
ner and  for  tlie  time  required  by  the  statute. 
Notice  was  so  given,  and  on  the  day  appoint- 
ed for  the  hearing  the  appellant,  E.  M.  Scott, 
appeared  and  demurred  to  the  petition  on 
the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  or  facts 
sufficient  to  warrant  the  relief  sought  for  in 
the  petition.  His  demurrer  was  overruled 
by  the  court,  whereupon  he  refused  to  plead 
further.  The  court  thereupon  entered  judg- 
ment against  him  to,  the  effect  that  he  take 
nothing  by  his  demurrer.  Certain  other  prop- 
erty owners  in  the  district  also  appeared,  and 
by  answer  set  forth  that  lands  owned  by 
them,  which  had  been  included  In  the  bound- 
aries of  the  district  were  not  capable  of  be- 
ing Irrigated  by  the  same  system  of  works 
applicable  to  the  other  lands  of  the  district, 
as  such  lands  lay  above  the  common  level  of 
the  gravity  system  of  irrigation  the  directors 
of  the  district,  purposed  to  Install  The  court 
thereupon  entered  upon  an  Inquiry  into  the 
proceedings  and,  finding  ttiat  the  auctions 
of  the  answering  defendants  were  true,  or- 
dered the  tract  described  stricken  from  the 
boondaries  of  the  district  The  court  then 
Inquired  into  the  proceedings  had  with  ref- 
erence to  the  organization  of  the  district, 
and  with  reference  to  the  proposed  Issuance 
of  bonds,  and,  finding  that  such  proceeding 
were  had  in  accordance  with  the  statute,  en- 
tered a  decree  at^rovlng  and  confirming  the 
same.  From  the  decree  Scott  appeals. 

{11  The  first  contention  of  the  appellant, 
if  we  correctly  gather  It  from  his  argument, 
la  that  the  bond  Issue  ta  too  large,  and  that 
the  spedal  tax,  which  It  will  be  necessary  to 
levy  In  order  to  pay  the  accruing  Interest 
and  principal  upon  tlie  bonds,  will  confiscate 
his  property.  But  we  think  the  record  is 
not  sufficiently  complete  to  enable  ns  to  de- 
termine this  qaestlon.  Had  the  appellant 
answered  the  petition  and  made  the  matter 
an  issue,  It  Is  possible  that  under  tiie  provi- 
sions of  aectfon  6403  of  the  Code  he  contd 
haTO  had  it  Inquired  Into  by  the  court.  But 
he  rested  on  the  record  as  made  by  the  peti- 
tioners, and  this  record  shows  that  the  board 
of  directors  of  the  district  In  their  estimate, 
and  the  electors  approving  the  estimate,  de- 
termined that  the  sums  proposed  to  be  rais- 
ed were  reasonable,  and  did  not  exceed  the 
requirements  of  the  district  Because  of 
want  of  aUegaUon  and  evidence  to  the  con- 
trary this  was  conclusive  upon  the  trial 
court  and  of  course  conclusive  here. 

[2]  He  next  contends  that  the  petition  filed 
in  the  superior  court  la  fatally  defective  be- 
cause it  does  not  in  Itself  contain  a  descrip- 
tion of  the  boundaries  of  the  Irrigation  dis- 
trict But  while  the  petition  did  not  set 
forth  the  description,  it  contained  a  direct 
reference  to  the  order  of  the  board  of  coun- 
ty commlsBloners  in  which  the  description 
fM  found.  This  we  think  sufficient  It  would 
no  doubt  conduce  to  convenience  as  a  mat- 


ter of  reference  for  the  petition  to  contain  a 
description  of  the  boundaries  of  the  district, 
but  the  petition  Is  not  Indefinite  or  uncer- 
t&ln  because  of  the  omission.  It  is  a  rule 
of  logic  as  well  as  a  maxim  of  equity  ttiat 
"that  is  certain  which  can  be  made  cer- 
tain," and  no  difficulty  arises  from  an  at- 
tempt to  make  certain  the  boundaries  to 
which  the  petition  refers. 

[3]  The  petition  as  filed,  after  redtlng  cer- 
tain of  the  proceedings  had  by  the  board  of 
county  commissioners  in  the  formation  of 
the  district,  further  recites:  "And  notices  of 
the  said  election  were  posted  In  three  public 
places  In  each  election  precinct  In  Quincy 
Valley  Irrigation  District  a  convenient  num- 
ber of  which  election  precincts  had  been  es- 
tablished and  confirmed  by  the  board  of 
county  commissioners  of  Grant  county  in 
their  order  of  November  S,  1913,  which  is  fil- 
ed with  the  county  auditor  of  Grant  coun- 
ty." It  is  urged  that  this  Is  not  a  sufficient 
allegation  of  the  establishment  of  sach  pre- 
cincts by  the  board  of  county  commissioners 
to  permit  the  introduction  of  proof  of  the 
fact  at  the  hearing  before  the  superior  court 
and  that  the  petition  is  fatally  defective  be- 
cause of  a  want  of  a  sufficient  allegation  In 
this  respect  But  while  the  petition  may 
have  been  subject  to  a  motion  to  make  it 
more  definite  and  certain  for  want  of  a  more 
positive  allegation  in  this  regard,  it  Is  clem- 
ly  sufficient  as  against  a  general  demurrer. 

[4]  It  Is  objected  also  that  the  petition  is 
fatally  defective  in  that  it  fails  to  allege 
that  the  estimate  of  tiie  amount  of  money 
necessary  to  be  raised  to  carry  into  effect 
the  enterprise,  made  by  the  board  of  direc- 
tors of  the  district,  was  made  on  the  advice 
and  with  the  assistance  of  a  competent  en- 
gineer. -The  statute,  however,  while  it  does 
not  forbid  the  taking  of  such  advice  by  the 
directors,  does  not  spedfleally  require  It 
The  requirement  is  that  tJie  tKMtrd  ot  OSxec- 
tors  shall  make  the  estimate,  and  when  they 
In  good  faith  make  such  an  estimate,  and 
their  estimate  Is  approved  by  ttie  qaallfled 
electors  of  the  district  all  -is  done  that  Is 
necessary  to  constitute  a  compliance  witli 
the  statute.  Hanson  v.  Kittitas  Reclama- 
tion District  75  Wash.  2S7,  134  Pac.  1033. 

[I]  The  petition  for  the  organizatloa  at 
the  Inlgatlng  district  was  printed  and 
heard  at  a  special  meeting  of  the  board  of 
county  commissioners  of  Grant  county,  call- 
ed ecvedally  for  that  purpose.  The  statute 
as  it  waa  original^  enacted  required  a  pett 
Uon  for  the  organization  of  an  IrrigatlnK  dis- 
trict to  be  presented  at  a  regular  meeting  of 
such  board.  Rem.  &  Bal.  Gode,  f  6417.  By 
the  act  of  March  22, 191B  (Laws  1913,  p.  65S) 
the  Btetute  was  amended  In  this  particular, 
and  the  board  of  county  commlsslonerB  in 
the  preset  Instance  acted  nnder  the  amend- 
ed act.'  The  appellant  concedes  their  action 
was  regular,  if  the  amendment  Is  valid,  but 
he  Insists  that  the  amendment  Is  invalid  for 
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want  of  a  snffldent  title.  The  act  Is  entiaed 
"An  act  relating  to  the  oi^nlzation  and  gov- 
ernment of  Irrigation  districts,  and  amend- 
ing  sections,"  etc,  enumerating  certain  sec- 
tions of  Remington  &  Balllnger's  Code.  But 
without  following  the  argument  of  the  appel- 
lant we  are  clear  that  the  title  is  sufficient 
under  the  mle  of  the  cases  of  State  r.  Scott, 
S2  Wash.  279,  73  Pac.  866,  and  Whitfield  T. 
Davlea;  138  Pac.  883. 

Other  objections  are  made  to  the  proceed- 
ings, but  we  do  not  find  that  they  merit  spe- 
cial consideration.  The  record  shows  that 
the  proceedings  had  with  referaice  to  the 
formation  of  the  district  and  the  subsequent 
proceedings  with  referrace  to  the  issuance  of 
bonds  are  in  substantial  accord  with  the 
statute,  and  we  find  no  reason  to  disturb 
the  decree  of  the  trial  court.  The  decree  will 
therefore  stand  affirmed. 

CROW,  O.  3^  anil  PARKBB,  MOUNT,  and 
MORRIS,  33.,  concur. 

(TO  WaHh.  212)  — » 

NATIONAL  LAUNDRT  CO.  t.  MAXER  «t  aL 

0IUBG9N-WASHINGT0N  R.  &  NAVIGA- 
TION 00.  T.  NATIONAL  LAimDBT 
CO.    (No.  11,678). 

(Supreme  Court  of  Washincton.  April  25, 
1914.) 

1.  I/ANDLOBD  AUD  TBHAIfT  (g  25*)— LkAKM— 
ACKKOWLEDaMBHT  — ACKiroWLKOQHENT  BT 
IXBSEE. 

Under  Rem.  ft  BaL  Code,  H  8745.  8746, 
8802,  requiring  leases  for  a  longer  period  than 
one  rear  to  be  acknowledged,  etc,  a  lease  ac- 
knowledged oaly  by  the  lessee  Is  invalid;  ac- 
knowledgment by  botb  parties  being  necessary. 

[Ed.  Note^For  other  eases,  see  Landlord  and 
Tbnant,  Cent  Dig.  H  66-70;  Dec.  Dig.  g  25.*] 

2.  Fbauds.  Statdtb  ov  (I  129*)— Zubbs— 

ACKHOWLKDaifENT— FaILUBK  TO  AOKNOWL- 
BOGE. 

Even  if  the  making  of  ImproTements  by 
the  lessee  would  prevent  an  unacknowledged, 
five-year  lease,  with  the  privil^e  of  extension 
for  nve  years  upon  adjusting  rentals,  fmn  be- 
invalid  as  to  the  first  five  years,  it  woald  not 
idate  it  as  to  the  renewal  five  yean,  since 
tbe  renewal  involved  the  making  of  a  new  con- 
tract. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ote  of,  Cent.  Dig.  {I  287-292,  303,  306-308.  311, 
814,  318-^,  iS2,  32S,  326;  Dee.  Dig.  »  129.*] 

Department  2.  Appeal  from  Superior  Court, 
Spokane  County;  Wm.  A.  Huneke,  Judge. 

Consolidated  actions  by  the  National  Laun- 
dry Company  against  Sol  H.  Mayer,  executor 
of  Simon  Rosenhaupt,  deceased,  and  others, 
and  by  the  Oregon-Washington  Railroad  ft 
Navigation  Company  against  the  National 
Laundry  Comjnny.  From  judgments  for  the 
Laundry  Company  In  each  case,  tbe  other 
parties  appeaL  Reversed  and  remanded, 
with  directions  to  enter  Judgment  as  stated. 

Llc^  XL  Gandy.  Hamblen  ft  Gilbert,  and 
Goba,  Rosenhanpt  ft  Grant;  all  of  Spokane, 
tor  anwllanta.  Zent,  Powell  ft  Bedfldd.  of 
^okaoe,  for  respondent 


MORRIS,  J.  These  two  actions  were  con- 
solidated In  the  court  below  for  the  purpose 
of  trial,  and  are  so  treated  on  this  appeaL 
The  first  la  an  action  to  quiet  a  leasehold  in- 
terest In  the  premises  In  controversy,  and 
was  commenced  in  July,  1910.  Subsequent  to 
the  execution  of  the  lease  hereinafter  re- 
ferred to  and  the  commencement  of  the  first 
action,  the  railroad  company  acquired  the  fee 
In  the  property  by  punOiase,  and  on  November 
14, 1912,  served  a  notice  to  quit  upon  respond- 
ent requiring  the  surrender  of  the  premises 
at  the  expiration  of  the  first  five-year  period 
named  in  the  lease,  and  on  December  8, 1912, 
commenced  a  condemnation  suit  to  fix  the 
damages  to  the  leasehold  interest  if  H  should 
be  held  that  such  existed.  Under  a  stipula- 
tion between  the  parties  through  whldi  all 
parties  preserved  their  rights,  the  respondent 
remained  in  possession  of  the  premises  until 
some  time  In  February,  1913,  when  it  sur^ 
rendered  posseeslon  to  the  railroad  company, 
leaving  tbe  question  of  its  damages  to  be 
determined  In  the  condemnation  suit  The 
lower  eonrt  sustained  the  zlght  of  action  In 
the  first  suit,  and  $4,200  was  awarded  lespond- 
ent  In  the  second  suit  Tbe  appeal  Is  from 
both  Jud^ents. 

On  July  3,  1007,  Simon  Rosenhanpt  and 
wife  were  the  owners  of  the  premises  involved 
Id  these  two  suits.  On  that  day  Simon  Bo» 
enhaupt  entered  Into  an  agreement  with  I.  M. 
Foster  and  Hiram  W.  Moseley,  predecessors 
In  interest  of  tbe  resiwndent,  as  follows: 
"Spokane,  Wash.,  July  Sd,  1907.  Received 
of  I.  M.  Foster  and  Hiram  W.  Mosdey, 
twelve  hundred  (91,200.00)  dollars,  being  pay- 
ments of  rent  for  six  months  for  lease  of 
building  to  be  erected  on  lots  4  and  6  of  blwA 
6  of  resnrvey  and  addition  to  Spokane.  Said 
lease  to  be. for  a  period  of  five  years  tran 
the  time  said  bntlding  Is  completed  leady  tor 
oociQnncy,  at  a  monthly  rental  of  1200.00 
per  month.  Said  lease  to  be  made  to  above 
named  parties  or  at  their  request  to  company 
to  be  formed  by  them  and  associates.  [Signed] 
Simon  Rosentaaopt"  In  accordance  with  this 
agreemoit  die  Roa«ihanpts  constrneted  a 
three-story  brick  bnlldlns  with  basement,  and 
upon  ttie  completion  of  die  -building  the 
laundry  company  moved  in,  occupying  tbe 
basement  and  first  and  serond  stories  for 
laundry  purposes,  InstalUng  the  customary 
and  necessary  machinery.  On  the  15th  day 
of  DemnbOT,  1907,  a  formal  leass  mis  drawn 
up  between  tlie  Boaenhanpts  and  tbe  lanndry 
company,  and  signed  by  all  the  parties,  but 
not  adcDowledged  at  dils  time  by  any  ^  die 
parties  thereto.  The  lease  was  never  ao- 
knewledied  tf  Simon  Rosenhanpt  or  Us  wlfe^ 
nor  was  any  demand  ever  made  upon  tbem 
for  sndi  acknowledgment  previous  to  the 
comnmoement  of  the  first  salt  ,  On  January 
19, 1910,  the  laundry  company  caused  the  lease 
to  be  Mduowtedged  by  its  tbu  presUUait  and 
secretary,  and  cominenced  the  first  of  these 
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actions  to  have  Its  leasehold  Interest  quieted. 
The  demising  clause  of  this  lease  Is  as  fol- 
lows: "Wltnesseth:  That  the  said  parties  of 
the  first  part  do  by  these  presents  lease,  let 
and  demise  unto  the  said  party  of  the  second 
part  the  first  and  second  fioors  and  basement, 
situated  at  No.  314  Stevens  street,  Id  the  city 
of  Spokane,  and  state  of  Wasbington,  with 
the  appurtenances  for  the  term  of  five  years 
(5  years),  with  privilege  of  five  more  years, 
but  rentals  readjusted,  from  the  15th  day  of 
December,  one  thousand  nine  hundred  and 
seven,  at  the  monthly  rent  or  sum  of  two 
hundred  ($200.00)  dollars,  payable  in  gold 
coin  of  the  United  States,  monthly  in  ad- 
vance, on  the  15th  day  of  each  and  every 
month  during  the  said  terra  of  five  years  (5 
years.)" 

[1]  We  have  repeatedly  held,  under  sections 
8745, 8746.  and  8802,  Rem.  &  Bal.  Code,  that  an 
unacknowledged  lease  for  more  than  one  year 
is  void  so  far  as  the  duration  of  the  lease  is 
concerned,  and  shall  be  construed  only  as  a 
tenancy  from  month  to  month  or  from  period 
to  period  on  which  rent  is  payable.  Dorman  v. 
Plowman,  41  Wash.  477, 83  Pac,  322;  Richards 
V.  Redelshelmer,  36  Wash.  325,  78  Pac.  934; 
Forrester  v.  Reliable  Transfer  Co.,  59  Wash. 
86, 109  Pac.  312,  Ann.  Cas.  1912A,  1093;  Wat- 
kins  T.  Balch,  41  Wash.  310,  83  Pac.  321,  3  L. 
R.  A.  (N.  S.)  852;  Anderson  v.  Frye  &  Bruhn, 
69  Wash.  88.  124  Pac.  499;  Koschnitsky  v. 
Hammond  Lumber  Co..  57  Wash.  320,  106 
Pac.  900;  Brownfield  v.  Holland.  63  Wash. 
86,  114  Pac.  890;  Hockersmith  v.  Sullivan. 
71  Wash.  244. 128  Pac.  222. 

It  was  also  held  in  the  Forrester  Case 
tbat  an  acknowledgment  by  the  lessee  alone 
is  not  an  acknowledgment  within  the  mean- 
ing of  the  statute.  Under  these  authorities, 
this  lease  was  Invalid,  unless  the  facts  fur- 
nish some  reason  why  they  are  not  decisive. 
Respondent  seeks  to  find  such  an  exception 
in  certain  improvements  it  has  made  upon 
the  premises,  which  operated  as  such  a  part 
performance  of  the  lease  as  to  estop  the 
landlord  from  disputing  Its  validity.  We  do 
not  think  that  it  Is  necessary  that  yre  should 
discuss  the  rule  of  part  performance  as  af- 
fecting the  validity  of  an  otherwise  invalid 
lease,  or  whether  or  not  the  facts  of  this 
case  will  support  such  a  rule. 

[2]  Assuming  that  such  a  rule  exists,  its 
applicability  here  would  be  limited  to  the 
right  of  respondent  to  continue  in  its  oc- 
cupancy of  the  premises  under  the  lease  for 
the  full  term  of  Ave  years.  The  only  force 
of  such  a  rule  would  be  to  estc^  the  landlord 
from  denyli^  the  contract  then  In  existence. 
It  would  not  make  a  new  contract  between 
the  parties  and  extend  the  lease  for  a  further 
period  of  five  years,  for  the  reason  that, 
before  that  provision  of  the  lease  could  be 
wforced,  it  would  be  necessary  for  the  minds 
of  the  parties  to  meet  upon  a  new  contract  on 
whldi  the  lease  as  drawn  is  silent,  and  that 


is  the  rental  value  of  the  premises  for  the 
second  period  of  five  years.  The  language  of 
the  lease  is:  "With  the  privilege  of  five  more 
yeara,  but  rentals  readjusted."  The  lease 
Itself  furnishes  no  rule  for  sutA  an  adjust- 
ment of  rentals,  and  It  is  clear  that  it  could 
be  accomplished  only  by  an  arrangement 
between  the  lessor  and  the  lessee.  For  the 
purposes  of  the  trial  it  was  stipulated  in  open 
court  that  the  rental  value  of  the  premises 
for  the  second  five-year  period  would  be  $200 
per  month.  Such  stipulation,  however,  does 
not  affect  the  question  we  are  now  discussing. 
While,  therefore,  the  part  performance  of  the 
lease  might  have  vaUdated  the  lease  for  the 
first  period  of  five  years,  the  same  reason 
could  not  operate  in  favor  of  Its  validity  for 
the  second  period  of  five  years.  Since  the 
lease  is  Invalid  for  a  greater  period  than  one 
year,  the  provision  for  the  second  period  of 
five  years  Is  of  no  more  force  than  an  oral 
agreement  to  execute  a  lease  which  is  as 
much  within  the  statute  of  frauds  as  the 
lease  Itself.  Richards  v.  Redelihelmer, 
supra;  Anderson  v.  Frye  &  Bruhn,  supra. 
We  therefore  conclude  that  respondent  had 
no  leasehold  or  other  Interest  In  the  premises 
subsequent  to  December  16.  1912,  the  expira- 
tion of  the  five-year  period  first  provided  in 
the  lease. 

The  Judgments  of  the  lower  court  are  re- 
versed, and  the  causes  remanded,  with  in- 
structions to  enter  Judgments  in  accordance 
with  the  views  here  expressed. 

CROW,  C.  J.,  and  FULLERTON,  PARK- 
ER, and  MOUNT,  JJ..  concur. 

"^^"^  (79  Wash.  SO) 

FAIRBANKS  STEAM  SHOVEL  CO.  T. 
HOLT  &  JEFFERY.   (No.  11,516.) 

(Sapreme  Court  of  Washington.    April  29, 
1914.) 

1.  Evidence  (§  400*)— Parol  Evidbnce— In- 
c0hfi.ete  contsacts. 

A  written  iDstrument  reading:  "Order  to 
A.  H.  H..  Spokane,  WashingtoD.  Charge  to 
name:  H.  &  J.,  Seattle,  Washington  •  •  • 
one  and  one-half  yard  Fairbanks  Dredge"— fol- 
lowed by  provisions  stating  the  price  and  terms 
of  payment  and  the  time  for  delivery,  and  sign- 
ed by  H.  &  J.,  was  a  complete  contract,  and 
not  within  the  rule  that,  where  a  part  only  of 
a  contract  ia  in  writing,  the  part  not  in  writ- 
ing may  be  proved  by  parol. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  SS  1778-1793;  Dec  Dig.  {  400.»] 

2.  SaUBS    ((  266*)— IlCPUBD  Wabbahties— 

Secondhand  Qoods. 

There  is  no  implied  warranty  in  the  sale 
of  secondhand  goods  and  machinery,  though 
there  may  be  an  express  warranty. 

[EJd.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  §g  743,  746,  747,  754-759;  Dec.  Dig,  | 
266.*] 

3.  Sales   (|  266*)— Implied  Wabbantie»— 
Secondhand  Goods. 

An  agreement  by  the  seller,  in  a  contract 
for  the  sue  of  a  secondhand  dredge,  to  oveiiiavl 
it  and  put  it  in  first-dasa  sbape.  was  a  warranty 
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that  the  dredge  was  reasonably  certaiii.  when 
properly  bandied,  to  do  the  work  intended,  and 
was  free  from  structural  defects,  where  the 
fteller  knew  the  purpose  for  which  it  was  pur* 
chased,  and  the  buyer  knew  that  it  had  previous- 
ly been  operated. 

[Ed.  Note.— For  otiier  casea,  tee  Salei,  Gent. 
Di«.  SI  743.  746,  747,  764^89;  Dec.  Dig.  { 
266.»] 

4.  Sales  (f  284*)— Wabbawtt— Bbeaoh. 

The  seller  of  a  secondhand  dredge  was  lia- 
ble on  its  warranty  that  the  dredge  would  do 
the  work  intended  and  was  free  from  structural 
defects,  where  the  boom  stick  was  rotten  on  the 
inside  or  in  the  inner  timbersj  which  could  hare 
been  discovered  by  a  proper  inspection. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  IS  803-805;  Dec.  Dig.  |  284.*] 

5.  Sales  (9  442*)— Bbeaoh  or  Wabbahtt— 
Mkasubb  of  Damages. 

The  measnre  of  recovery  for  breach  of  war- 
ranty of  a  secondhand  dredge  was  not  necessa- 
rily the  amount  paid  by  the  buyer  for  a  new 
boom  stick,  where  that  furnished  with  the  dredge 
was  rotten. 

[Ed.  Kote.— For  oth«  cases,  see  Salei^  Cent. 
Diff.  H  1284-1301;  Dec  Dig.  I  442.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  Boyd  J.  Tallman, 
Judge. 

Action  by  the  Fairbanks  Steam  Shovel 
Company  against  Holt  &  JefFery.  From  a 
Judgment  for  plaintiff,  both  parties  appeal. 
Modified  and  remanded,  with  directions. 

Holzhelmer  &  Herald  and  Hodgson  & 
Thompson,  all  of  Seattle,  for  appellant. 
Pteston  &  Thorgrimgon,  of  Seattle,  for  re- 
qwndent 

GHADWICK,  J.  [1]  Plaintiff  sold  defend- 
ant certain  dredging  machinery  under  the 
terms  of  the  following  vrltlng:  "6-12-11 
Order  to  Al  H.  Hoffman,  Spokane,  Washing- 
ton. Charge  to  name:  Holt  ft  Jeffery,  Se- 
attle, Washington  •  *  *  One  one  and  one- 
half  yards  Fairbanks  Dredge  with  fifty  foot 
boom,  and  iron  for  vertical  spuds  complete, 
t  o.  b.  Bfarlon,  iwice  $6,060.00.  Hacfalnery  to 
be  overhauled  at  factory' and  put  In  first 
class  shape.  Delivery  of  machinery  from 
factory  to  cars  not  later  than  -sixty  days 
from  date.  Plans  to  be  famished  for  ecow 
Immediately.  Delivery  of  machinery  from 
factory  not  later  tlmn  sixty  days  from  date. 
Boiler  to  pass  Seattle  inspection.  This  is  a 
secondhand  dredge  that  operated  In  Missouri. 
Terms:  91.000:00  when  equlpt  atrlves  at 
Seattle.  One-half  of  the  balance  60  days 
and  balance  60  days  later,  6  per  cent  This 
order  Is  taken  with  the  understanding  that 
okl  bank  spuds  Iron  are  Included.  Salesman: 
EL  L.  Kelzer.  Signed  bj:  Holt  ft  Jeffery, 
by  J.  a  Jeffery,  Sec." 

Plalnttff  brought  suit  to  recover  the  bal- 
ance due,  and  was  m^  by  certain  defenses 
and  counterclaima  The  court  entered  a 
Ju^ment  for  plaintiff  In  the  sum  of  $749.38, 
and  disallowed  claims  of  both  parties,  and 
both  ddes  have  appealed.  The  Judgment  of 
the  court  depends  in  part  upon  the  character 


of  the  instrument  quoted  above.  It  was  held 
that  it  was  not  a  contract;  that  it  was  a 
mere  "skeleton"  or  "order,"  and  admitted 
much  testimony  which  tended  to  modify  and 
enlarge  It  We  think  this  was  error.  The 
writing  baa  every  essential  of  a  contract — 
parties,  consideration,  time,  subject-matttf, 
and  mutual  assent  The  properly  has  been 
delivered  and  partly  paid  for.  Counsel  dte 
many  cases  to  ttie  point  that  a  contract  is 
not  complete  where  it  does  not  contain  all 
of  the  representations  of  the  agent  making 
a  sale  and  which  Induced  the  sale.  We  shall 
not  discuss  the  authorities  relied  on,  with 
the  exception  of  Interstate  Engineering  Co. 
V.  Archer,  64  Wash.  629,  117  Pac.  470.  We 
there  said:  "Where  It  appears  that  only  a 
part  of  the  contract  is  in  writing,  the  part 
not  In  writing  may  be  proved  by  parol,  In  so 
far  as  It  is  not  inconsistent  with  the  written 
portion."  The  order  or  contract  In  that  case 
was  similar  to  the  one  before  us,  but  with 
this  very  marked  difference:  No  time  for 
delivery  was  stipulated.  The  writer  of  the 
opinion  twice  observed  this  lack  of  essential- 
ity. He  says:  "The  letter  upon  its  face  does 
not  purport  to  state  the  whole  agreement" 
And,  "But  it  does  not  appear  upon  the  face 
of  the  letter  that  It  purports  to  contain  the 
whole  contract"  It  was  held  that  no  time 
being  fixed,  the  court  coold  refer  to  collateral 
matters  to  determine  what  under  the  circum- 
stances, would  be  a  reasonable  time.  Such 
holdings  do  not  destroy  contracts  or  violate 
the  rule  against  receiving  oral  testimony  to 
alter  or  modify  them,  but  are  consistent  with 
the  rule  that  where  a  writing  containing 
all  the  essentials  of  a  contract  is  offered, 
the  law  will  presume  that  the  parties  have 
culminated  their  negotiations  In  it  Ram- 
ming V.  Caldwell,  43  III.  App.  1*^.  If  It 
were  not  so,  we  would  be  constantly  resort- 
ing to  parol  evidence  to  make  an  ambiguity 
or  omission*  and  to  like  testimony  to  ex- 
plain  it 

In  the  case  at  bar  the  machine  was  in  use 
about  five  months  when  the  boom  stic^  broke 
and  had  to  be  entirely  replaced.  This  brings 
us  to  the  second  proposition  of  law ;  that  Is, 
the  liablllQr  of  a  seller  of  a  secondhand  ar- 
ticle to  answer  as  upon  a  warranty  of  qual- 
ity. Plaintiff  contends:  (a)  That  there  Is  no 
warranty  in  the  sale  of  a  secondhand  article; 
and  (b)  tiiat  more  than  a  reasonable  time 
elapsed  between  the  delivery  of  the  goods  In 
August,  1911,  and  January  7,  1913,  tor  ex- 
amination and  acceptance^  and  that  U  can- 
not now  be  held.  Our  attention  is  called  to 
Smith  T.  Bolster,  70  Wash.  1,  125  Pac.  1022, 
where  the  court  held  Uiat  Tepresentations 
that  a  secon^and  automobile  was  "in  flrst- 
class  condition,  as  good  as  any  new  car," 
was  "seller's  praise."  That  case  seems  to 
have  turned  on  the  words  "first-class  condi- 
tion, as  good  as  any  new  oir,"  the  court  say* 
Ing  that  the  fact  tiiat  tibe  car  was  sold  at 
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21  per  cent  less  than  a  new  car  would  liave 
cost,  was  evidence  that  it  was  of  less  value 
than  a  new  car;  that  the  words  were  seller's 
praise  In  the  light  of  the  vendee's  conduct, 
he  having  driven  the  car  nhont  6,700  miles 
and  kept  It  two  seasons.  lo  that  case,  too, 
the  trial  judge  found  the  fact  to  l>e  that  the 
car  was  not  In  first-class  condition,  upon  the 
sole  ground  that  It  had  been  used  as  a  dem- 
oubtration  car. 

[2,  3]  The  general  rule  Is  that  there  is  no 
Implied  warranty  in  the  sale  of  secondhand 
goods  and  machinery.   35  Cyc  408. 

The  question  in  this  case  is  whether  an 
engagement  to  put  the  dredge  in  first-class 
condition  is  a  warranty.  Whether  words  are 
to  be  talien  in  the  sense  of  a  warranty  is 
usually  a  question  of  mixed  law  and  fact 
Here  the  seller  knew  the  purpose  for  which 
the  dredge  bad  been  purchased.  The  vendee 
knew  that  it  had  operated  in  another  state. 
The  seller  agreed  to  overhaul  and  put  it  in 
"first-class  shape."  This  Is  a  warranty  that 
the  machine  was  understood  to  be  reasonably 
certain,  when  properly  bandied,  to  do  the 
work  Intended,  and  was  free  from  structural 
defects.  This  court  has  never  intended  to 
bold  that  everything  said  to  Induce  the  sale 
of  a  secondhand  article  is  seller's  praise. 
To  so  bold  would  be  to  say  there  could  be  no 
warranty  upon  the  sale  of  a  secondhand 
article.  If  a  person  buys  an  article  second- 
band,  there  is  no  Implied  warranty;  but 
there  may  be  an  express  one.  As  In  all  other 
transactions,  It  depends  on  the  contract 
made  by  the  parties  themselves.  The  en- 
gagement to  put  the  machine  in  "first-class 
shape"  was  a  warranty  of  quality  and  fitness. 

[4]  There  can  be  no  question  that  the  boom 
stick  was  rotten  on  the  Inside  or  In  the  inner 
timbers.  It  was  season  checked  and  had 
been  puttied  and  painted.  We  attach  no 
significance  to  this  circumstance,  as  it  Is 
well  known  that  large  timbers  dieck  and 
good  workmanship  demands  that  they  be 
puttied  and  painted.  Plalntifr  Insists  that  it 
was  not  required  to  make  more  than  an  or- 
dinary surface  inspection,  or  find  any  defect 
that  the  eye  would  not  reveal;  but  the  tes- 
timony upon  this  point  Is  not  in  harmony. 
There  is  evidence  tending  to  show  that  the 
defect  was  observable  around  certain  bolts, 
and  that  tbe  only  proper  way  to  test  tim- 
bers for  rot  or  imperfections  Is  to  bore  Into 
them. 

Our  conclusion  is  that  plaintiff  Is  answer- 
able for  the  defective  boom  stidc;  that  de- 
fendant bad  a  right  to  rely  upon  it  as 
one  "in  firat-class  oondition";  and  that  5^ 
'months  was  not  an  unreasonable  time  to  use 
it  without  discovering  the  latent  but  discover- 
able defect  if  a  physical  test  had  been  made. 

[I]  Defendants  claimed  the  sum  of  $2,369-- 
'88^  the  alleged  cost  of  making  a  new  boom 
stick ; "  it  having  paid  the  Seattle  Construc- 
tion &  Dry  Dock  Company  $2,121.88  of  that 


sum  and  the  difference  to  others,  for  freight 
and  material.  There  is  testimony  tending  to 
show  that  the  cost  of  a  new  boom  would  not 
exceed  (843.  As  between  these  sums  the 
court  arbitrarily  allowed  the  sum  of  $1,000. 
The  amount  paid  out  does  not  in  Itself  fur- 
nish a  measure  of  recovery.  Torgeson  v. 
Hanford,  130  Pac.  648.  Nor  are  w**  satisfied 
that  the  record  shows  It  to  b(ive  been  a  rea- 
sonable sum.  As  between  the  two  amounts, 
we  are  disposed  to  and  will  follow  the  finding 
of  the  trial  judge.  Bearing  in  mind  tbe.se 
legal  conduslous,  and  without  discussing 
the  particular  items  included  or  excluded,  the 
judgment  of  the  court  will  be  recast  as 
follows: 

For  plaintiff,  upon  Its  flrat  oaiiM  of 

action   I2.600.0B 

Second  cauM  «t  ac- 
tion   4TO.06 

Third  cauM  of  ac- 
tion   2S0.00  tiJUtM 

For  defcadant,  reaaonabia  coat  of 

-  repairing  boom  %l,WM 

On  account  ot  fact 
that  drodger  vaa 
not  fully  equipped..  SU>.<8 

Rent  tor  acows   460.00  |1,€6E.CI 

Amount  due  plaintiff  |1.66S.a 

Remanded,  with  Instructions  to  enter  a 
judgment  for  f  1,563.43,  with  interest 

CROW,  a  J.,  and  QOSE,  KIAAS,  and 
MAIN,  JJ^  concur. 


(79  Waah.  3&5) 

ELSTON  et  al.  v.  McGLAUFLIN  et  al. 
(No.  11,718.) 

(Supreme  Court  of  Washington.   April  28, 
1014.) 

1.  Appeal  and  Cbbob  ({  1031*)— Pbejudi- 
ciAL  Ebbob— Pbebumftion  or  Pbucdick. 

In  an  action  tried  to  the  court,  where  ■ 
view  is  had  by  the  trial  judge  without  the  ooa- 
seot  of  the  parties,  and  his  judgment  is  partly 
based  on  the  results  of  bis  Inspection,  it  will  be 
reversed  on  appeal  because  It  cannot  be  deter- 
mined whether  the  court  erred  in  considering 
what  be  bad  before  him. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S8  4038-4046;  Dec  Dig.  { 
1031.^] 

2.  Appeal  and   Gbbob   (}  1046*)— View- 
Right  TO  GONSIDEB. 

Where  the  court,  to  whom  an  action  for 
damages  for  the  negligent  constructiun  of  a 
building  on  defendant's  land  wbich  plaintiffs 
claimed  caused  their  property  to  slide  was 
tried,  viewed  the  premises  without  the  consent 
of  the  parties,  and,  because  of  his  own  theory 
and  the  result  of  the  view,  disregarded  defend- 
ants' evidence,  the  judgment  for  plaintiffs  must 
be  reversed,  for  a  party  is  not  only  entitled  to  a 
fair  trial  in  fact,  but  one  which  appears  to  be 
fair. 

[Ed.  Note.— For  Other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4128-4181,  4134;  Dec 
Dig.  i  1046.*] 

8.  ADJoiNino  Lamdownkbsi  (I  S*)— AcnoHs— 

Evidence. 

In  an  action  for  damages  because  of  de- 
fendant's negligent  construction  of  a  building  on 
lower  land  which  caused  that  of  plaintiffs  to 
slide,  evidence  of  the  breaking  of  a  retaining 
wall  built  by  plaintiffs  la  admissible  to  show 
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tbat  the  slide  was  the  result  of  the  general  char- 
acter of  the  BoU  in  that  vicinity  and  not  de- 
fendants' negligence. 

[Ed.  Note.— For  other  cases,  see  Adjoining 
IjicHlowoen,  Cent  Dig.  H  7-20;   Dtc  Dig. 

I  a.*] 

4.  Adjoininq  Landowhebs  (S  8*)— AcnoM&— 
Dahaoes. 

Where  the  sIEdins  of  plaintiffs*  land  result- 
ed from  tlie  negligent  construction  of  a  building 
on  lower  land,  plaintiffs*  measure  of  damages 
is  the  depreciation  ^n  the  value  of  their  prop- 
erty, and  they  cannot  recover  the  amount  ex- 
pended for  retaining  wall,  for  defendants  would 
not  be  liable  for  the  amount  paid  or  the  amount 
agreed  to  be  paid  for  the  wall,  unless  it  was 
reasonable. 

[£d.  Note.— For  other  cades,  sec  Adjoining 
Landowners,  Cent  Dig.  S^g  7-20;  Dec.  Dig. 
f  8.»1 

Department  I.  Appeal  from  Superior 
Court,  King  Count;;  Everett  Smith,  Judge. 

Action  by  E>3w1d  E.  Elstou  and  another 
against  Nellie  O.  McGIautiln  and  another, 
from  a  Judgment  for  plaintiffs,  defendants 
appeal.  ReTersed  and  remanded. 

Mragan  ft  Brewer,  of  Hoqulam,  and  O.  H. 
Barn^,  of  Seattle,  for  appellants.  Skeel  ft 
Wbitney,  of  Seattle,  for  respondents. 

CHADWIOK,  J.  This  case  was  brought 
by  plaintiff  to  recover  damages  alleged  to 
liare  been  suffered  by  reason  of  the  negligent 
construction  of  an  apartuient  house  upon  an 
abattlDg  lot  The  property  Is  situate  upon 
a  steep  hlll^e.  It  la  alleged  tbat  defend- 
ants made  a  cut  Into  the  hill  without  sup- 
porting It  in  any  way,  and  thereafter,  when 
the  land  began  to  slide,  pat  In  an  Insuttlcient 
support  The  testimony  of  defendants  tend- 
ed to  show  that  the  slide  resulted  because  of 
an  Insufficient  retaining  wall  which  plaintiffs 
had  erected  upon  their  own  property  and 
against  which  earth  had  been  filled  to  a 
depth  of  four  or  five  feet,  and  that  the  slide 
was  caused  by  the  slipping  of  the  blue  clay 
formation  In  consequence  of  heavy  rains; 
that  It  was  not  confined  to  the  property  of 
the  parties  to  this  action,  but  was  general 
in  fhat  locality.  The  case  went  to  trial. 
There  was  a  decided  conflict  of  testimony, 
both  as  to  the  physical  facts  and  the  testi- 
mony of  the  expert  witnesses ;  the  opinions 
of  Hon.  Geo.  F.  Cotterlll,  John  L.  Hall,  and 
W.  H.  Frlteh  being  offered  by  plaintiffs,  ana 
that  of  Hon.  B.  H.  Thomi^on  by  the  defend- 
ants. All  of  these  men  are  engineers  of 
standing  and  experience.  A  judgment  was 
entered  In  favor  of  the  plaintiffs.  It  is  un- 
necessary to  review  the  testimony  or  deter- 
mine the  weight  of  the  evidence,  for  we  are 
met  at  the  thr^hold  by  a  circumstance  that 
will,  in  our  iudgnaen^  compel  a  reversal  of 
the  case. 

[1,  2]  From  the  remarks  of  the  judge  when 
deciding  this  case  It  is  plain  that  he  had 
theretofore  made  some  investigations,  ad- 
vanced some  theories,  and  drawn  some. con- 
clusions with  T^erence  to  sliding  ground  in 


tiiat  vicinity.  While  the  trial  was  in  prog- 
ress and  without  the  kno>vledge  of  either 
side,  the  judge  went  upon  the  property  and 
made  an  Independent  investigation.  The  tri- 
al occurred  2^  years  after  the  slide  and 
after  walls  had  been  rebuilt  and  the  property 
practically  restored.  In  deciding  the  «a8e 
the  court  said :  "Now  the  facts  In  the  case  1 
do  not  think — the  physical  facts  are  very 
much  In  dispute.  There  Is  a  slide  there 
which  was  a  damage  to  both  plaintlflC  and 
defendant  The  theory  upon  which  the  de- 
cision is  to  be  made  in  part  la  as  to  what 
caused  that  elide.  In  arriving  at  that  coo- 
clu^n  1  have  listened  carefully  to  all  the 
testimony.  I  went  out  last  evening  after  the 
tilal  and  thoroughly  investigated  the  surface 
of  the  ground  and  the  lots  of  the  adjoining 
pranises^  and  I  have  also  bad  recourse  to 
my  own  observation  and  experience  and  to 
the  common  sense  appeal  to  such  expert  tes- 
timony. My  residence  In  the  city  here  has 
covered  a  lai^  number  of  years,  and  I  have 
at  times  owned  property  in  sliding  districts, 
I  think  it  is  only  fair  to  use  my  own  judg- 
ment and  common  sense.  At  one  time  I  lived 
on  premises  parallel  to  the  claim  here,  hav- 
ing erected  a  bouse  on  a  side  hlU  and  put  In 
a  bulkhead,  and  an  excavation  wa^  uude 
lower  down  the  hill.  My  bulkhead  qetQed^ 
slipped  onto  my  neighbor,  and  the  following 
year  my  residence  did  tbe  same.  At  that 
time  I  listened  to  the  theories  of  Mr.  Thomp- 
son on  one  side  and  way  down  to  a  mechan- 
ic's on  the  other,  and  I  studied  tbe  theory  of 
slides  as  effectively  as  I  could  at  that  time. 
I  respect  the  opinion  of  Mr.  Thompson  very 
much ;  I  did  at  thdt  time,  and  I  stlU  do,  as 
an  expert  He  has  studied  the  situation,  but 
I  do  not  agree  with  him  on  his  conclusions. 
Now  this  theory  that  there  has  been,  as  he 
states  In  Ms  lecture — you  might  call  It  so, 
because  I  have  heard  It  repeatedly — it  is 
true  that  there  have  been  areas  that  have 
slid  and  are  still  sliding;  but  his  theory,  It 
seems  to  me.  Is  applicable  only  in  large  areas 
of  wild  land  where  the  drainage  has  never 
been  caught  and  the  country  has  not  been 
roofed  over.  But  here  la  an  area  In  the  city 
that  has  been  in  a  large  measure  roofed  over, 
tbe  streets  graded  and  sewers  cut,  and  as  i 
observed  It  last  night,  and  as  I  have  seen  It 
for  years,  It  looked  to  me  that  the  whole  dis- 
trict had  reached  the  point  where  slides 
would  stop  when  the  country  is  roofed  over. 
It  has  been  pretty  thoroughly  roofed  over 
and  those  are  not  the  same  conditions  that 
exist  in  raw  land  where  the  slide  from  an 
uncompleted  action  of  nature  exists.  •  •  • 
My  observation  of  the  holding  of  the  hill- 
side, there  Is  an  angle  of  repose  at  which  tbe 
land  ultimately  settles,  and  I  believe  tbat 
land  bad  settled  to  that  angle  of  reppse  at 
the  time  that  this  apartment  house  bf  the 
defendant  was  constructed.  •  *  •  Now 
Mr.  Thompson's  testimony  is  expert.  He 
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tlioronghly  understands  the  gnestlon  of 
slides.  Mr.  Thompson  has  not  In  my  Jndg- 
ment  rea<died  the  seat  of  this  dltttcolty  when 
he  states  Uiat  this  was  a  part  of  a  general 
sUde.  •  •  •  Mr.  Clapp  testlfled  here  as 
to  the  value  of  the  cubic  yards  of  wall  at 
ttOLt  time  on  these  premises.  As  against  his 
oidnlon  testimony,  we  have  testimony  of  the 
contractor  and  the  owner  as  to  what  was 
actually  paid  for  the  walls.  That  must  be 
conclusive.  I  realize  that  these  things  are 
somewhat  exaggerated  at  times,  and  I  think 
that  the  plalntitE  is  reasonably  damaged  in 
the  sum  of  $900." 

Without  denying  the  right  of  a  trial  Judge 
to  inform  liimself  by  a  view  of  property,  not 
to  prove  some  res  gestce  fact,  but  In  order 
to  clear  up  or  harmonize  the  testimooy,  or 
that  he  may  draw  a  proper  conclusion  when 
beset  by  the  conflicting  opinions  of  experts, 
we  nevertheless  feel  that  the  motion  for  a 
new  trial  should  have  been  granted.  The 
language  of  the  court  makes  it  most  likely 
that,  however  honest  his  intention,  his  view 
was  not  made  for  the  purpose  of  clearing 
any  doubt  that  may  have  been  in  his  mind, 
but  to  verify  a  theory  of  his  own  and  a  pre- 
conceived notion  of  physical  facts.  It  Is 
clear  tliat,  because  of  former  experiences 
and  Independent  Investigations,  be  had  an 
unconscious  prejudice  against  the  testimony 
of  Mr.  Thompson.  This  is  Indicated  by  the 
whole  tenor  of  his  remarks,  and  bis  rejection 
of  Mr.  Thompson's  theories  in  toto,  notwith- 
standing his  offering  that  he  had  "lived  on 
premises  parallel  to  the  claim  (lot)  here," 
and  that  a  slide  had  occurred,  to  his  damage, 
whereas,  a  slide  upon  parallel  ground  seems 
to  us  to  give  strong  support  to  Mr.  Thomp- 
son's opinion  that  the  slide  was  the  result  of 
natural  causes,  was  general,  and  likely  to 
occur  anywhere  In  that  vicinity.  The  resort 
of  the  Judge  to  inspection  and  the  applica- 
tion of  his  own  theories  gathered  from  per- 
sonal experiences  is  sufltclent  to  create  a 
doubt  In  the  minds  of  the  defendants,  and 
would,  in  the  event  of  affirmance,  make  them 
wonder  for  all  time  whether  they  had  bad 
a  fair  trIaL 

Where  a  view  is  had  by  a  trial  judge,  and 
it  appears  that  his  Inspection  and  observa- 
tion are  made  an  Integral  part  of  bis  Judg- 
ment, and  the  parties  have  not  consented 
thereto,  his  Judgment  will  be  rejected  on 
appeal  (diamberlayne  Modern  Iaw  of  Evi- 
dence vol.  1,  p.  574 ;  Denver  Omnibus  &  Car 
CO.  T.  J.  R.  Ward  Auction  Co..  47  Colo.  44(t, 
107  Pac.  1073),  because  "it  Is  dilllcnlt  for. 
this  court  to  determine  whetiier  he  erred 
or  not;  considering  what  he  had  before  blm" 
(Atlantic  &  B.  Ry.  Co.  t.  OUy  of  Cordelia, 
125  Ga.  373,  64  S.  m  155). 

A  defeated  llUgant  Is  aitltled  not  only  to 
a  ftiir  trial,  but  to  the  semblance  of  a  fair 
trial.  He  has  a  right  to  the  free  Judgment 
of  a  court  or  Jury,  unclouded  by  bias,  prej- 


udice, or  fixed  OF  preconceived  c^Hnlon. 
Without  this  the  Judgments  of  courts  wonld 
no  Icmger  commend  or  deserve  public  contt- , 
dence,  and  without  confidence  courts  have 
no  function  to  perform.  Clearly,  the  Judge 
would  have  been  rejected  as  a  Juror  upon  a 
challoige  for  cause,  had  the  remarks  quoted 
been  brou^t  to  the  attention  of  the  conrt, 
and  for  like  reason  the  case  should  have 
been  r^erred  by  him  to  another  Judge  for  a 
new  trial. 

We  do  not  want  to  be  misunderstood  in 
this  case,  nor  should  It  be  confused  with 
those  cases  where  the  case  has  been  fairly 
tried  before  a  Jury,  a  verdict  returned,  and 
a  Judgment  entered,  and  the  court,  when 
passing  upon  a  motion  for  a  new  trial,  says 
that  bad  be  been  a  Juror  he  would  have  de- 
cided the  case  differently,  or  made  some 
equivalent  expression.  See  cases  collected 
in  Brown  v.  Walla  Walla,  139  Pac.  36.  in 
such  cases.  It  would  be  manifestly  wrong, 
after  a  fair  trial  before  an  Impartial  Jury,  to 
set  aside  a  verdict  because  of  the  personal 
opinion  of  the  Judge.  In  this  case  the  opin- 
ion of  the  Judge  inheres  in  the  Judgment 
It  became  an  integral  part  thereof.  The 
court  unwittingly  became  a  witness  In  the 
case  and  in  some  d^ree,  at  least,  based  bis 
Judgment  upon  his  own  independent  experi- 
ence and  preconceived  opinion.  In  doing  so, 
be  denied,  perhaps  unintentionally,  the  pro- 
bative force  of  the  opinions  of  defendant's 
witnesses. 

[8]  The  court  rejected  evidence  proffered 
to  show  that  a  third  wall,  built  by  plaintitt 
under  the  direction  and  plans  of  Mr.  Cot- 
terlll  after  the  slide  and  after  d^endants 
had  bnilt  an  area  wall  below,  had  broken. 
This  was  error.  It  was  competent  as  tend- 
ing to  support  defendant's  theory  and  Mr. 
Thompson's  opinion  that  the  slide  was  refer- 
able to  the  general  character  of  the  soil  In 
that  vicinity,  and  not  to  the  cut  below;  and 
in  support  of  defendant's  theory  that  the 
break  was  because  plaintiff's  wall  was  In- 
suQlclent  to  sustain  the  weight  tbat  had  been 
put  against  It.  and  also  as  tending  to  Im- 
peach the  expert  opinion  of  Mr,  Cotterlll 
that  plaintiff's  wall  was  sufficient,  and  that 
the  slide  was  caused  by  defendant's  excavat- 
ing below  it. 

[4]  As  to  the  measure  of  damages,  pialn- 
tUTs  claim  the  amount  tbey  had  paid  out  for 
a  new  walL  If  plaintiffs  recover,  the  meas- 
ure will  be  the  depredation  In  value  of  the 
property— ito  worth  immediately  hefare  and 
Inunedlately  after.  Olson  v.  Goerig,  45 
Wash.  541,  88  Pac.  1017.  The  reasonable 
cost  to  be  allowed  for  a  new  wall  might  be 
considered  in  estimating  such  depreciation, 
but  defendants  would  not  be  bound  to  meet 
an  amount  paid  or  agreed  to  be  paid,  unless 
it  was  made  to  appear  tbat  it  was  the  rea- 
sonaUe  cost  thereof.  Fairbanks  Steam 
Shovel  Co.  T.  Holt  &  Jefferjr,  140  Pac.  391. 
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<Jnst  decided) ;  Torgeson  t.  Ilanford,  I'SO 
Pac  G18  (Just  decided). 
Reversed  and  remanded  for  a  new  trlaL 

CROW,  C.  J.,  and  BLLIS.  MAIN,  and 
G08E,  JJ.,  concur. 


HO  Okl.  6S» 

HAT  T.  ROBERTS.   (So.  3,972.) 
(Sovreme  Court  of  Oklalioma.   April  14,  1914.) 

(Syllalmt  bv  the  Court.) 

Affeal  ak d  Ebbob  (S  356*)— Tm  roB  Tak- 
ing PbOCEEDINUS— DI8UIS8AL. 

The  syllabuB  in  Gaskln  t.  Cleveland  Wool- 
en MUIb.  38  OkL  229, 132  Pac  821,  la  made  the 
eyllabaa  here. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1926,  1927;  Dec.  Dig. 
366.»] 

Error  from  County  Court,  Jackson  County; 
B.  N.  Woodson,  Judge. 

Action  between  J.  W.  May  and  Eugene 
Roberts.  Judgment  for  Roberts,  and  May 
brlnsa  error.  Dismissed. 

O.  B.  Belgel,  of  Snyder,  for  plaintiff  In  er- 
ror. Qny  P.  Horton,  of  Altuat  for  defendant 
In  error. 

I^B  CURIAM.  This  case  was  tried  In  the 
county  court  of  Jackson  county  on  November 
3,  1911.  Judgment  was  rendered  for  defend- 
ant In  error,  Eugene  Roberts.  A  nratlon  for 
a  new  trial  was  duly  filed  and  overruled  on 
November  8,  1911.  Petition  In  error  and 
case-made  was  not  filed  in  this  court  until 
May  14,  1912.  Counsel  for  plainttfF  In  error 
filed  motion  to  dismiss,  because  proceedings 
In  error  were  not  commenced  In  this  court 
within  six  months  from  the  rendition  of  the 
judgment  or  final  order  complained  of.  In 
view  of  the  provldons  of  chapter  18,  p.  35, 
Sess.  Laws  1910-11,  wherein  It  Is  provided 
that  all  proceedings  In  error  for  revering, 
vacating,  or  modifying  judgments  or  final 
orders  shall  be  commenced  within  six  months 
from  the  rendition  of  the  judgment  or  final 
Older  complained  of,  the  motion  must  be 
sustained.  Gaskln  v.  Cleveland  Woolen 
Hills,  38  OkL  229, 132  PaC.  821. 

(43  OU.  126) 

AHERICAN  NAT.  BANK  v.  HALSELIi  et  al. 
(No.  3377.) 

(Snpreme  Court  of  Oklahoma.  April  14. 1914.) 
(SvOalMt  Jtv  the  Court.) 

1.  Bnu  Airn  Noras  (%  160*)— NEOOTiABiLrrr 
— Pbovisior  foeAttobnet  Pees— Defenses. 

A  note  executed  prior  to  the  act  taking 
effect  June,  1900,  containing  a  provision  for  at- 
torney fees,  la  nonnegotiable  and  therefore  sub- 
ject to  all  the  equities  existing  between  the  orig- 
inal parties. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent.  Dig.  |  403;  Dec.  Dig.  i  100.«3 

2.  Afpeal  ahd  Ebrob  (i  1001*)— Vbbdxoi>- 

EVIDBNCK. 

In  a  siut  to  enforce  the  payment  of  a  note, 
where  the  maker  pleads  a  future  of  consid- 


eratioD,  alleging  that  his  execution  of  the  note 
was  caused  by  the  false  and  fraudulent  repre- 
sentatioDs  of  the  payee  and  indorsee  aod  with 
notice  of  the  inducing  fraud  to  the  holder  be- 
fore bis  purchase,  hwa  that,  i|rtiere  there  is  suf- 
fident  evidence  to  take  the  case  to  the  jury 
and  reasonably  tending  to  support  their  find- 
ing, the  verdict  will  not  be  distorhed  on  ap- 
peal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3922.  3928^-^4;'  Dec. 
Dig.  1 1001.*] 

3.  Appeal  and  Ebbok  (|  1001»)  —  Vbbdict — 
Evidence— Fkaud. 

As  fraud  in  all  its  shapes  is  as  odloqs  in 
law  as  in  equity  and  where  the  evidence  of 
fraud  la  sufficient  to  satisfy  the  mind  and  con- 
science of  the  wrongful  conduct  charged,  the 
finding  in  this  matter  will  not  be  disturbed. 
In  such  cases  this  court  will  not  reTie.w  the 
evidence  to  ascertain  where  the  weight  lies. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  3022.  392»-3^;  Dec.  Dig. 
S  100l.*J 

4.  Appkai.  and  Ebbob  ({  757*)— Brut— Rbq- 

UISITES. 

Rule  25  adopted  by  this  court  (137  Pac. 
xi),  requiring  that,  "where  a  part?  complains  of 
instructions  given  or  refused,  he  sbw  set  out 
in  totidem  verbis  in  his  biief  separately  the 
portion  to  which  be  objects  or  may  save  excep- 
tions," must  be  complied  with  to  warrant  a 
review  of  the  same  by  this  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  CenL  Dig.  |  3082;  Dec.  Dig.  |  757.*] 

5b  Bills  and  Notbb  (i  277*)— Nonliabilitz 
or  MASkB  »  ErrECT  oh  luBiiim  or  In- 

DOSSBB. 

A  motion  for  judgment  non  obstante,  etc, 
by  a  defendant  payee  of  a  note  against  whom 
a  verdict  is  rendered  and  by  the  same  jury  a 
verdict  is  rendered  in  favor  of  his  codefendant, 
the  maker  of  the  note,  upon  the  grounds  that 
the  note  is  without  consideration  as  to  the  mak- 
er and  therefore  no  liabilitiy  as  to  him  (payee), 
hcUtt  no  error  in  overruling  such  motion  where 
the  proof  reasonably  shows  that  such  payee 
colluded  with  an  indorsee  and  practiced  a  fraud 
to  obtain  said  note  from  the  maker,  to  use  the 
same  to  discharge  his  indebtedness  to  the  in- 
dorsee, and  was  benefited  by  such  transaction. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |  626;  Dec.  Dig.  |  277.*] 

Error  from  Superior  Court  Muskogee 
County;  Farrar  L.  McCain,  Judge. 

Action  of  the  American  National  Bank,  a 
corporation,  against  E.  L.  HalseU  and  C.  M. 
Bradley.  Judgment  for  defendant  Halsell 
and  for  plaintiff  as  to  defendant  Bradley*  and 
plaintiff  brings  error.  Affirmed. 

Plaintiff  In  error  (plaintiff  below)  sued  B. 
L.  Halsell  and  C.  M.  Bradley  upon  the  prom- 
issory note  executed  by  Halsell  payable  to 
Bradley.  The  note  is  Exhibit  A,  which  is 
as  follows:  "Muskogee,  Ofcla.,  I>ec.  24th,  1907. 
On  or  before  three  years  after  date,  I,  we,  or 
either  of  us  promise  to  pay  to  0.  Bi.  Bradley, 
or  order,  fifty-two  hundred  thirty-five  *Vio* 
dollars  for  value  received,  at  the  Bank  of 
Commerce  of  Muskogee.  Oklahoma,  with  In- 
terest after  date  at  eight  per  cent  per  annum 
until  paid,  and  ten  per  ceat  on  the  entire 
amount  as  attorney's  fees,  if  placed  in  the 
hands  of  an  attorney  for  coUectl<m  or  suit  is 
filed  thereon.    The  makers  and  indorsera 
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hereby  wTerallr  valre  protest,  demand  and 
notice  of  protest  and  nonpayment  In  case  this 
note  is  not  paid  at  maturity,  and  agree  to 
all  extensions  and  partial  payments  b^ore 
or  after  maturity  without  prejudice  to  the 
bolder.  '  Interest  payable  annually.  B.  L. 
Hals^L**  Allying:  That  prior  to  the  ma- 
turity of  aaid  note,  O.  BI.  Bradley,  payee,  as- 
idgned  the  same  in  the  usual  course  of  trade, 
for  value,  without  notice,  to  one  W.  E.  Bow- 
aey  by  blank  indorsement  of  the  note.  That 
(m  the  9th  day  at.  December,  1010,  and  be- 
fore the  maturity  of  said  note,  the  said  Row- 
sey  sold  and  delivered  the  same  to  the  plain- 
tiff herein,  for  a  raluable  consideration,  with- 
out notice,  in  the  usual  course  of  trad^  and 
the  plaintiff  thereby  became  the  holder,  etc 
The  suit  is  also  for  interest  at  8  per  cent, 
from  the  24tii  of  December,  190T,  and  $675  at- 
torney's fee ;  and  that  payment  has  been  de- 
manded but  refused. 

To  this  petition  the  defendant  0.  M.  Brad- 
ley answered  by  general  denial. 

The  defendant  B.  L.  Ralsell,  In  his  amend- 
ed answer,  admits  the  execution  of  the  note, 
but  pleads  failure  of  consideration,  and  that 
be  was  induced  to  execute  the  note  because 
of  the  fraud  practiced  upon  him  by  Bowsey 
and  Bradley;  the  latter  being  the  payee  and 
the  former  the  immediate  indorse  of  the 
note.  We  will  not  state  in  ext^iso  the  plead- 
ings of  the  defoidant  Halsell,  because  the 
opinion  sufficiently  states  the  character  of 
fraud  and  deceit  practiced,  as  alleged,  m>on 
Halsell.  by  Rowsey  and  Bradley. 

Plaintiff  filed  Its  reply  to  the  answer  of 
Halsell  In  which  Is  denied  each  and  every 
allegation  therein  contained  which  is  not  an 
express  denial  or  admission  of  the  allega- 
tions set  forth  In  the  petition.  The  plain- 
tiff further  says  that,  at  the  time  of  the  exe- 
cution of  the  note  In  question  by  defendant 
Halsell  to  Bradley  and  indorsed  In  blank  and 
delivered  to  one  W.  E.  Rowsey,  the  defend- 
ant Bradley  was  indebted  to  the  defendant 
Rowsey  In  the  sum  of  ?5,235.60,  which  note 
was  heid  by  W.  E.  Rowsey  against  Bradley 
and  was  secured  by  certain  stocit  in  the  said 
land  company  and  held  as  collateral  to  secure 
Bradley's  note  to  Rowsey.  It  says:  That, 
both  Halsell  and  Bradley  being  desirous  of 
having  the  Bradley  stock  of  the  land  com- 
pany which  was  held  as  collateral  secnrity 
by  Rowsey  released  so  that  Bradley  could 
sell  and  transfer  the  same  to  Halsell,  It  was 
understood  between  Rowsey,  Bradley,  and 
Halsell  that.  If  Rowsey  would  surrender  the 
stock  and  the  note  that  it  was  given  to  se- 
cure, they  would  give  him  (Rowsey)  the  note 
of  Halsell  to  Bradley  (being  Exhibit  A),  and 
upon-  receiving  said  note  from  Halsell  the 
said  Bradley  was  to  Indorse  the  same  and 
deliver  It  to  him  (Rowsey) ,  and  In  consid- 
ecatlon  of  which  Rowsey  would  surrender 
the  collateral  stock  held  as  aforesaid  and 
Burrender  the  note  of  Bradley  canceled  and 
paid,  which  it  la  alleged  he  did  do.  That 


the  condderaUon  of  the  note  sued  on  was 
the  surrender  and  cancellation  of  said  note 
from  Bradley  to  Rowsey  and  the  surrender 
of  said  stock  in  the  land  company  and  other 
valuable  consideratlcms  from  Bradley  to  Hal- 
sell. That  the  note  Bradley  gave  to  Sowsey 
originally  was  executed  in  consideratlm  of 
boiTowed  money  for  which  he  put  up  the 
stock  as  collateral,  and  that  by  surrendering 
said  stock  and  note  Bowsey  surrendered  all 
his  security  and  said  note  and  has  no  other 
evidence  of  indebtedness'  represented  by  said 
note.  That  simultaneously  upon  the  execu- 
tion of  the  -Halsell  note  to  Bra^Uey  (Exhibit 
A),  it  was  indorsed  by  Bradley  and  delivered 
to  Rowsey  as  the  joint  and  several  obliga- 
tion of  the  said  Halsell  and  Bradley. 

The  plainttlf  did  not  sue  Its  immediate  In- 
dorsee, Bowsey. 

The  cause  vent  to  trial  to  a  jury,  and  two 
vi^dicts  were  returned  as  follows,  omitting 
the  caption  and  trial  number:  "We,  the  jury 
In  the  above-entitled  action,  duly  impaneled 
and  sworn,  upon  our  oaths  find  the  issues 
for  the  defendant  E.  L.  Halsell.**  This  was 
signed  by  eleven  jurors,  Iniduding  the  fore- 
man. 

The  next  verdict,  omitting  the  caption  and 
trial  number,  Is  as  follows:  "We,  the  jury 
In  the  above-entitled  action,  dul}*  Impaneled 
and  sworn,  upon  oar  oaths  find  the  issues  for 
the  plaintiff  against  the  defendant  C.  M. 
Bradley  In  the  sum  of  $6,643.37.  E.  C.  Alley. 
Foreman."  Upon  those  two  verdicts  the 
court  rendered  Judgment  that  as  to  the  de* 
feudant  E.  h.  Halsell  the  plaintiff  take  noth- 
ing by  this  suit,  and  that  he  recover  from 
the  plaintiff  all  of  his  costs,  etc.  To  which 
plaintiff  excepted.  It  Is  further  adjudged 
that  the  plaintiff  have  and  recover  of  and 
from  the  defendant  C.  M.  Bradley  the  sum 
of  $6,643.37  with  interest  at  the  rate  of  8 
per  cent  from  date  of  Judgment  until  paid 
and  all  its  costs  In  this  behalf  laid  out  and 
expended.  To  all  of  which  the  defendant 
Bradley  excepted. 

The  case  was  submitted  on  May  6,  1911, 
and  verdicts  rendered  on  the  same  day,  and 
Journal  entry  of  judgment  on  the  Same  date. 
Within  the  time  required  by  the  statute,  the 
bank  and  Bradley  filed  separate  motions  for 
a  new  trial.  Subsequently,  the  attorneys  for 
the  defendant  Bradley  filed  "motion  for  judg- 
ment notwithstanding  the  verdict" ;  the  first 
and  second  grounds  being  because  the  verdict 
Is  contrary  to  law  and  contrary  to  the  evi- 
dence, and  the  third  ground  Is  as  follows: 
"Because  the  Jury,  having  found  by  Its  ver- 
dict that  the  note  sued  on  In  this  case  was 
executed  by  the  defendant  E.  L.  Halsell  In 
favor  of  this  defendant  (Bradley)  and  Indors- 
ed In  blank  by  this  defendant  and  delivered 
by  him  to  W.  E.  Rowsey  In  settlement  of  a 
prior  existing  debt,  was  void  and  was  ob- 
tained by  fraud,  and  that  the  defendant  Hal- 
sell was  not  liable  upon  the  same,  it  must 
follow  necessarily  that  there  being  no  liability 
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upon  the  part  of  defendant  Halaell  to  W.  E. 
Rowsej  or  to  the  American  National  Bank, 
the  assignee  of  said  note,  tbere  could  be  no 
lIaMUt7  upon  said  note  against  this  defend- 
ant (Bradley)."  All  of  the  motions  were  by 
the  court  overruled  and  exceptions  reserved. 
The  bank,  as  plalntUE  In  error,  brings  the 
case  here,  with  Halsell  and  Bradley  as  de- 
fendants In  error,  and  Is  filed  In  time.  Peti- 
tion in  error  by  C.  M.  Bradley,  as  plalntllf 
in  error,  against  the  American  National  Bank 
and  E.  L.  Halsell  as  defendants  in  error  was 
filed  December  7. 1911,  but  not  attached  to  a 
case-made.  Briefs  for  plalntlfr  in  error  and 
for  E.  L.  Halsell,  one  of  the  defendants  In 
error,  have  been  sabmttted;  but  no  brltf  for 
Bradley  appears. 

W.  W.  NofEslnger,  of  Muskogee,  for  plain- 
tiff In  error.  Samuel  M.  Rutherford  and 
Preston  G.  West,  both  of  Muskogee,  for  de- 
fendant In  ertOT  IL  L.  Halsell. 


RUSSELL,  J.  (after  stating  the  fticts  as 
above).  Briefly  stated,  the  snit  of  plaintiff 
in  error,  plaintiff  below,  was  based  upon  a 
promissory  note  executed  and  delivered  by 
defendant  in  error  Halsell  to  Bradley,  and 
by  Bradley  Indorsed  to  Rowsey,  and  by  the 
latter  indorsed  and  delivered  to  the  American 
National  Bank  with  the  allegation  that  it 
was  transferred  before  maturity,  without  no- 
tice, and  for  valne. 

With  like  brevity  of  statement,  the  conten- 
tion of  the  defendant  in  error  Halsell  is  that 
he  gave  the  note  in  Question  to  Bradley,  and 
the  consideration  being  that  he  received  a 
considerable  number  of  shares  of  stock  In 
the  International  Land  Company;  that  he 
Was  Induced  to  execute  and  deliver  said  note 
(Exhibit  A),  upon  the  representations  ami 
misrepresentations  and  fraudulent  state- 
ments of  C.  M,  Bradley  and  W.'  E.  Rowsey, 
acting  together,  that  the  stock  for  which  he 
executed  his  note  was  known  to  them  to 
be  very  valuable  and  worth  at  least  three 
and  four  times  its  face  value;  and  that  he 
being  Ignorant  of  the  conditions  and  relying 
upon  their  statements  executed  the  note  sued 
on;  and  that  said  statements  and  representa- 
tions made  by  Rowsey  and  Bradley  to  him, 
which  Induced  the  execution  of  the  note, 
were  false-  and  fraudulent  and  known  by 
them  to  be  false  and  fraudulent;  and  that 
said  shares  of  stock  were  worthless  and  with- 
out value;  and  that  such  facts  were  known 
to  them  when  they  Induced  him  to  execute 
the  note  to  Bradley  and  imknown  to  him, 
and  for  this  cause  there  was  a  fiiilure  of  con- 
sideration, etc. 

The  briefs  of  counsel  have  been  prepared 
with  great  care  and  circumspection,  and  each 
have  exhausted  the  force  of  argument  and 
propositions  of  law  In  support  of  their  re- 
spective contentions.  Notwithstanding  the 
elaborateness  of  their  briefs,  the  various  and 
numerous  authorities  dted  by  ea<^  under 

i4op.-ao 


the  pleadings  and  proof,  the  cause  can  be 
narrowed  down  to  practically  one  proposi- 
tion; and  the  conclusion  reached  as  to  this 
proposition  dispose  of  the  case  as  to  Halsell 
and  determines  the  status  of  Bradley  In  the 
canae.  The  pivotal  question  presented  In 
the  original  brief  hinges  upon  the  sufficiency 
of  the  evidence  to  support  the  finding. 

As  the  laboring  oar  Is  upon  the  defendant 
Halsell  to  maintain  his  position  In  this  case, 
it  may  be  better  to  consider  the  evidence 
and  its  effect  In  support  of  his  allegations  of 
fraudulent  representations  and  deceitful  con- 
duct that  Induced  him  to  sign  the  note.  His 
pleadings  are  strictly  affirmative,  covering 
with  precision  every  necessary  allegation  that 
would  constitute  representations  that  would 
Induce  an  Involuntary  act,  and  it  follows  that 
If  this  evidence  and  attendant  drcumstances 
In  support  thereof  were  reasonably  sufficient 
In  the  belief  of  the  jury  to  sustain  his  plead- 
ing he  was  entitled  to  a  Judgment  The  hoa- 
orable  trial  court,  by  Its  instructions  to  the 
jury,  manifested  a  clear  understanding  of 
the  Issues  that  were  presented,  and  consider- 
ed as  a  whole,  and  e^>ecially  those  features 
which  bear  upon  the  question  of  fraud  and 
deceit  and  misrepresentations  and  the  result 
of  such  and  the  means  of  knowledge  of  either 
or  all  the  parties  to  the  transaction,  make  it 
appear  that  the  issues  pro  and  con  were  eut^ 
mltted.  It  is  our  opinion  that  the  law  appli- 
cable was  given  the  Jury,  and  In  such  Intelli- 
gible language  as  a  Jury  of  laymen  would  un- 
derstand and  be  able  to  apply  the  evidence 
thereto. 

[1]  The  note  in  question  In  this  action  is 
clearly  a  nonnegotlable  Instrument  under  the 
laws  In  force  at  the  time  of  Its  execution,  for 
It  has  been  repeatedly  held  that  a  note  con- 
taining a  provision  for  a  reasonable  attor- 
ney's fee  if  collected  by  suit  was  not  negotia- 
ble, yet  this  was  changed  by  the  act  taking 
effect  June,  1911.  That  being  the  case,  it 
necessarily  follows  that  It  is  subject  to  all 
the  equities  existing  between  the  original 
parties.  Clowers  v.  Snowden  et  al.,  21  Okl. 
476,  96  Pac.  596;  Clevenger  v,  Lewis.  20  Okl. 
843,  95  Pac.  230,  16  L.  B.  A.  (N.  S.)  410,  IC 
Ann.  Cas.  66,  and  authorities  cited  therein. 

[2]  In  addition  to  tbls,  the  defendant  Hal- 
sell testified  that  the  bank,  being  the  plain- 
tiff, had  notice  before  It  purchased  the  note 
of  the  fraud  practiced  upon  him  and  his  re- 
fusal to  pay  it.  Tbls  was  denied,  yet  the  is- 
sue being  left  to  the  Jury,  and  that  fact  was 
clearly  left  for  tbem  to  determine,  and  If 
believed  It  carried.  In  addition  to  the  provi- 
sion In  the  note,  actual  notice  to  the  plaintiff 
of  the  fraud  and  the  disability  of  the  note. 

The  issue  upon  which  the  defendant  Hal- 
sell bases  his  cause  of  action  is  the  charge 
that  Bradley  and  Rowsey,  by  fraudulent 
acts,  misstatements,  and  misrepresentations. 
Induced  him  to  execute  the  note  in  controver- 
sy for  a  worthless  consideration,  and  that 
those  facts  were  known  to  the  plaintiff  be- 
tbre  It  became  tbie  purchaser  of  the  note. 
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We  are  told  by  Justice  Story,  In  1  Eq.  Jar. 
i  186,  that  "fraud,  actual  or  poi^tire.  Indudes 
oases  of  the  Intentional  and  successful  em- 
ployment of  any  cunning,  deception,  or  arti- 
flce  used  to  circumrent,  cheat,  or  deceive  an- 
other." The  intention  to  decelre,  the  cun- 
ning and  deception  used  to  drcumrent,  cheat, 
and  deceive  are  fully  alleged,  and  the  proof 
in  support  thereof  ms  the  issue  for  the  jury 
to  determine.  The  qoestton  is  presented 
whether  there  were  such  fraud  and  misre- 
presentations as  to  hare  been  the  determlnli^ 
cause  of  the  execution  of  the  note,  and  this 
depends  iq>on  tlie  evidence;  the  allegations 
being  complete.  It  seems  to  be  tba  accepted 
theory  of  tlie  lav  ttiat  when  one  person  mis- 
represents or  conceals  a  material  fact  which 
Is  pecnllariy  within  his  omi  knowledge,  or 
if  also  within  tiie  reason  of  the  other  puty, 
is  to  deceive  or  to  induce  blm  to  refrain  from 
Inquiry,  and  if  It  Is  shown  that  concealment 
or  other  deception  was  practiced  with  respect 
to  tiie  particular  transaction,  such  transac- 
tion is  void  on  the  ground  of  fraud. 

[8]  We  do  not  think  there  is  a  controlling 
distinction  in  transactions  amounting  to 
fraud  in  equity  or  In  law,  for,  as  is  well  said 
by  a  distinguished  writer,  "fraud  in  all  its 
shapes  Is  as  odious  in  law  as  in  equity." 
In  the  case  of  Bottoms  t.  Nenklrchner,  29  Okl. 
104, 116  Pac.  434,  Mr.  Justice  Kane,  speaking 
for  the  court.  It  being  a  suit  in  eqaity  to 
cancel  a  deed  made  by  the  plaintiff,  says: 
"It  seems  that  a  lesser  degree  of  proof  Is  re- 
quired to  establish  fraud  In  equity  than  in 
law" — citing  Moore  v.  Adams  et  al.,  26  Okl. 
48,  108  Pac.  392,  and  other  authorities.  "In 
equity  It  suffices  to  show  facts  and  circum- 
stances from  which  it  may  be  presumed." 
Justice  Williams,  in  Moore  v.  Adams  et  al., 
26  Okl.  48,  108  Paa  392,  quoting  from  the 
<-ase  of  Myrlck  v.  Jacks,  33  Ark.  425,  says 
that:  "Fraud  must  be  shown  and  proven  at 
law.  In  equity  it  suffices  to  show  facts  and- 
circumstances  from  which  It  may  be  presum- 
ed." It  Is  held  Id  Moore  v.  Adams,  supra : 
"In  cases  where  fraud  is  alleged  In  the  procur- 
ing of  the  execution  of  written  Instruments 
or  deeds,  the  proof  must  sustain  the  allega- 
tions by  a  'preponderance  of  the  evidence  so 
great  as  to  overcome  all  opposing  evidence 
and  repel  the  opposing  presumptions.  It 
should  be  of  such  weight  and  exigency  as  to 
satisfactorily  establish  the  wrongful  conduct 
charged ;  honesty  and  fair  dealing  as  a  rule 
being  presumed."  In  the  case  of  Insurance 
Co.  V.  Rammelsberg,  58  Kan.  531, 60  Pac.  446, 
an  opinion  delivered  by  Mr.  Chief  Justice 
Poster,  In  discussing  the  question  of  proof 
necessary  to  establish  the  fraud,  says:  "It 
should  be  of  such  weight  and  cogency  as  to 
satisfactorily  establish  the  wrongful  conduct 
charged."  This  seems  to  be  an  appropriate 
test,  and,  if  the  evidence  presented  In  the 
opinion  of  those  to  whom  the  facts  are  pre- 
sented Is  of  sufficient  weight  and  cogency  to 
satisfactorily  establish  the  wrongful  conduct 


charged*  that  finding  ou^t  not  to  be  distutl)- 
ed  on  appeal. 

As  we  have  stated,  this  question  has  not 
been  definitely  determined  in  tliis  Jurisdic- 
tion, but  wltliout  reffird  to  such  distinction, 
if  any,  it  is  not  necessary  to  a  determination 
of  this  case.  Tbo  safe  rule  to  determine  tlie 
question  whether  or  not  fraud  existed  as  the 
inducement  to  action— that  Is,  where  dec^ 
tlon  and  fialse  representations  known  to  be 
false  are  practiced  to  the  injury  of  anottiei^ 
is  the  evidence  sufflcient  to  satisfy  the  o^lnd 
and  consdmce  of  the  wrongful  conduct 
charged.  If  tills  is  a  good  test,  and  we  deem 
It  Is,  it  is  our  opinion  that  in  all  cases  where 
the  evidence  Is  sufflcient  to  take  the  case  to 
the  jury  on  the  question  of  fraud  th^  find- 
ing upon  such  matter  should  be  conclusive 
on  this  court  It  Is  held  in  the  case  of  Uowe 
et  aL  V.  Martin  et  aL,  23  Okl.  661,  102  Pac 
128, 138  Am.  St  Rep.  840,  that:  "A  parly  Is 
guilty  of  fraud  and  deceit  where,  with  Intent 
to  induce  another  to  enter  Into  a  contract, 
he  mak^  a  positive  assertion  which  is  ma- 
terial In  a  manner  not  warranted  by  his  in- 
formation, or  where  be  is  not  shown  to  have 
reasonable  grounds  for  believing  It  true, 
•  •  •  even  though  believed  by  the  party 
making  it"  Where  the  evidence  is  conflicting, 
this  court  will  not  review  the  evidence  to 
ascertain  where  the  weight  of  the  evidence 
lies,  and,  If  there  is  evidence  reasonably 
tending  to  support  the  verdict,  it  will  not  be 
set  aside.  By  Justice  Hayes,  Harrlll  v.  Park- 
inson, 27  Okl.  528, 112  Pac.  970:  "Where  the 
jury  Is  properly  Instructed  upon  an  Issue  of 
fact  joined  by  the  pleadings,  and  there  ts 
evidence  reasonably  tending  to  support  their 
finding  on  that  Issue,  their  verdict  will  not 
be  disturbed  by  the  Supreme  Court"  Justice 
Kane,  Bums  v.  Vaught,  27  Okl.  711,  H3  Pac. 
906,  affirms  this  statement  of  the  rule.  And 
the  same  Is  lield  In  Hobbs  v.  Smith,  27  Okl. 
831,  116  Pac.  347,  34  L.  K.  A.  (N.  S.)  697.  In 
BInlon  V.  Lyle,  28  Okl.  431,  114  Pac.  618,  by 
Chief  Justice  Turner,  the  same  doctrine  is 
asserted.  The  same  rule  is  prescribed  in 
Fairfax  v.  Giraud,  3S  Okl.  6S9. 131  Pac.  IfSO. 
by  Justice  Dunn. 

[4]  While  it  is  true  the  plaintiff  In  error 
makes  numerous  assignments  of  error  which 
refer  to  the  giving  of  certain  Instructions  and 
the  refusal  of  certain  Instructions,  yet  no- 
where In  the  extensive  brief  does  he,  by  ax- 
guraent  or  authority,  complain  of  the  instruc- 
tions or  set  forth  any  of  them  that  we  have 
been  able  to  ascertain  from  a  careful  reading 
thereof. 

It  is  necessary  to  a  review  of  Instructions 
given  or  refused  that  rule  25  adopted  by  this 
court  (137  Pac.  xi)  should  be  complied  with, 
which  Is :  "Where  a  party  complains  of  In- 
structions given  or  refused,  he  shall  set  out 
In  totidem  verbis  In  his  brl^  separately  the 
portion  to  which  he  objects  or  may  save  ex- 
ceptions." 

The  assignments  of  error  that  the  court 
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committed  error  In  giving  Instructions  num- 
bered 1  to  10,  incluslre,  and  refusing  Instruc- 
tions asked  by  plaintiff  without  the  instruc- 
tloDs  complained  of  being  set  out  in  the  brief, 
is  a  failure  to  comply  with  the  rule  and  the 
opinions  of  this  court  affirming  it.  However, 
we  will  add  that  we  have  examined  tbe  case- 
made  and  fall  t<T  find  a  record  of  the  request- 
ed and  refused  instructions. 

We  deem  it  proper  to  say  that,  bat  for  tbe 
repeated  admonitions  of  this  court,  the  Issues 
raised  In  the  court  below  in  order  to  be  re- 
viewed  here  must  be  presented  as  the  rules 
require,  else  we  might  feel  more  or  less  re- 
gret at  our  inability  to  review  what  counsel 
de^  worthy  of  attention. 

The  contention  of  i^aintiff  in  error  on  the 
matter  jof  rescission,  and  which  be  has  elab- 
orately argued  with  citations  of  authority  as 
to  tbe  duty  imposed  upon  Halsell,  the  d^end- 
ant  In  error,  to  bring  himself  within  such 
rule,  eta,  has  been  carefully  looked  into. 
On  this  matter,  the  conclusion  we  have  reach- 
ed is  that  his  argument  and  authorities,  while 
good  and  bearing  the  earmarks  of  elementary 
principles,  are  totally  Inaiq^cable  to  the  the- 
ory of  the  defendant  Hala^l  as  made  by  the 
pleadliu^  and  proof  In  this  case.  Goonsel 
have  assumed  Tory  ingenloustly  that  the  the- 
ory at  Halsell  rested  upon  the  anthorities 
and  prUudplea  announced  by  him.  It  Is  sntU- 
dent  to  dispose  of  this  matter  by  saying  that 
Halsell's  d^ense  was  that  the  note  given  was 
wltbont  conriderattm  and  induced  by  fraud- 
ulmt  rqireaentatlons  and  overreaching.  This 
was  the  real  theory  upon  which  the  case  was 
fongjht  out  and  determined  by  the  court  and 
Jury. 

The  defendant  below  C  M.  Bradley  la  In 
this  court  by  petillon  in  error,  but  without  a 
brief.  The  record  shorn  that,  after  the  trial 
resnltlng  In  the  verdicts  and  Judgments  stat- 
ed ^npra),  he  made  a  motion  for  judgment 
non  obstante  veredicto  based  apon  the  rea- 
sons shown  In  the  statemeit  of  this  case, 
^ndte  the  matter  pres«ited  by  plaintiff  in  er- 
ror Bradley  Is  not  in  this  court  in  the  definite 
manner  tbe  rules  require,  yet  we  will  consid- 
er and  diqiose  of  his  contention.  In  this  con- 
nection we  will  observe  that  one  of  the 
grounds  set  forth  in  plaintiff  In  error's 
(American  National  Bank)  reasons  for  a  new 
trial  is  that  there  Is  an  Inconsistency  In  the 
verdict  in  favor  of  Halsell  and  against  Brad- 
ley. We  are  loath  to  regard  this  as  a  griev- 
ance of  which  the  bank  should  or  could  com- 
plain. 

[B]  We  do  not  think  there  la  any  merit  In 
Bradley's  motion  for  judgment  non  obstante 
veredicto  for  at  least  two  reasons;  (1)  The 
Jury  evidently  believed  ^that  Bradley  and 
Rowsey  were  parties  to  the  transaction  which 
Halsell  pleaded  and  proved  was  fraudulent 
and  without  consideration,  and  such  was  the 
issue.  (2)  It  is  not  denied  that  Bradley  was 
Indebted  to  Rowsey  in  a  similar  amount  to 


that  of  the  note  sued  upon,  and  for  which 
Indebtedness  Rowsey  had  Bradley's  note  with 
collateral  as  security.  It  was  evidently  the 
opinion  of  the  Jury  that  Bradley,  by  Joining 
with  Rowsey  to  Inveigle  Halsell  in  tiie  giving 
of  the  note  sued  upon,  received  in  return  a 
cancellation  of  bis  own  note  to  Rowsey  and 
the  return  of  his  collateral  stock.  It  is  clear 
that  if  the  finding  of  the  Jury  is  the  true 
status  of  affairs,  and  we  In  this  forum  have 
no  right  to  question  that,  then  it  is  tanta- 
mount to  a  findli^  that  Bradley  cannot  take 
advantage  of  his  own  wrong  to  Halsell,  evm 
though  in  the  conception  of  and  perpetration 
of  that  wrong  his  payee,  Rowsey,  assisted. 
The  premises  fotmd  by  tbe  jury,  if  true,  the 
two  verdicts  rendered  by  them,  show  both 
a  moral  and  legal  discrimination  as  to  the 
liability  between  Bradley  and  Halsell. 

This  is  a  voluminous  record,  and  brieCs 
and  reply  briefs  equally  voluminous,  and  the 
points  that  counsel  are  entitled  to  a  hearing 
on  In  this  court,  as  well  as  those  that  do  n<^ 
penult  review  here,  have  not  only  been  intelli- 
gently, but  insistently  presented  and,  not- 
withstanding the  zeal  and  ability  manifested, 
we  are  not  able  to  discover  the  errors  assert- 
ed, and  in  our  attempt  to  do  so  teti  that  we 
have  treated  the  record  with  the  considera- 
tion it  deserves. 

Under  the  pleadings  and  proof,  the  court 
being  the  Judge  of  tbe  snffldency  of  the 
pleadings  and  the  Jury  being  the  Judges  of 
the  snffldency  of  the  facts,  it  is  onr  opinion 
that  no  error  appears  of  record,  and  the  Judg- 
ment ot  the  superior  court  of  Mnskogee 
county  is  in  all  things  affirmed.  All  the  Jus- 
tices concur. 

(42  ou.  ity 

FRANKLIN  et  aL  v.  WRIGHT,  Sheriff,  et  al. 
(No.  3204.) 

(Supreme  Court  of  Oklahoma.   April  17,  1914.J 

(SyUttltut  by  the  Court.) 
Appeu.  AND  Ebbob  <|  1011*)— JnoaiOEiri— Ev> 

IDXHCI. 

The  judgment  of  a  trial  court,  based  upou 
conflicting  testimony  as  to  an  issue  of  fact  and 
reasonaUy  supported  by  tbe  evidence,  will  have- 
tbe  same  force  and  effect  with  this  court  as- 
tbe  verdict  of  a  jnry  in  such  cases. 

[Ed.  Note.— For  other  cases,  see  Appeal  andi 
Ejor^^CenL  Dig.  ||  8»83-3988;   Dec.  Dig.  I 

Commissioners*  Opinion,  Division  No.  2.. 
Error  from  District  Court,  Jefferson  Coun- 
ty ;  Frank  M.  Bailey,  Judge. 

Action  by  Moo^  Franklin  and  others 
against  Jotm  Wright,  Sheriff,  and  others,  for 
an  injunction.  Judgment  for  defoidants,  and 
plaintiffs  bring  error.  Affirmed. 

Bridges  &  Vertrees,  of  Waurika,  for  plain- 
tiffs in  error.  H.  A.  Ledbetter,  of  Atdmore,. 
for  defendants  in  error. 

HARRISON,  C.  This  was  an  action  to  en- 
Join  an  execution  Issued  out  of  tbe  district 


*ror  otlMT  CSMS  SM  SUM  topIc  and  Bectlon  NUHBBR  In  Dec.  Dls-  A  Am.  Dig.  Kay-No.  Seriea  A  Rep'r  Iodexa» 


Digitized  by  Google 


404 


140  PACII'IO 


BBPOBTBB 


(OU 


court  Tlie  material  facts  whicb  gave  rise  to 
the  suit  are  Bubstautlally  as  follows:  Two 
actions  were  pending  In  tbe  district  court 
Tlie  same  firm  of  attorneys  appeared  for 
plaintiffs  in  botb  actions,  and  the  same  Arm 
appeared  for  defendants  in  both  actions. 
One  of  the  cases  was  called  for  trial,  and 
Jadgment  rendered,  and  steps  taken  to  per- 
fect an  appeal  from  such  judgment  to  the 
Supreme  Court  It  was  thereupon  agreed 
between  the  two  firms  of  attorneys  tliat  the 
same  question  of  law  involTed  In  the  case  In 
which  Judgment  was  rendered  would  be  In- 
volved in  the  other  case,  and  that  the  final 
judgment  in  the  case  appealed  to  the  Su- 
preme Court,  on  such  question  of  law,  should 
be  the  judgment  in  the  other  case.  The  mis- 
understanding in  the  matter  arose  as  to 
whether  the  case  which  had  not  been  tried 
should  be  continued  until  the  appealed  case 
had  been  passed  on  by  tbe  Supreme  Court,  or 
whether  judgment  should  be  rendered  In 
both  cases  and  the  final  decision  of  the  Su- 
preme Court  be  the  Judgment  in  the  case  not 
appealed.  Whatever  the  agreement  may 
have  been,  the  attorneys  tor  plaintiff  took 
judgment  and  prepared  journal  entries  in 
both  cases,  which  were  thereafter  signed  by 
the  court  The  attorneys  for  the  defendants, 
claiming  to  have  acted  upon  their  understand- 
ing of  the  agreement  that  the  untried  case 
should  be  continued  until  the  appealed  case 
was  finally  determined  by  the  Supreme  Court, 
took  no  steps  to  perfect  an  appeal  from  tite 
Judgment  In  socb  case.  On  the  other  hand, 
the  attorneys  for  tbe  plaintiffs  in  both  cases, 
claiming  to  have  acted  upon  their  understand- 
ing of  the  agreement  that  the  untried  case 
should  not  be  continued,  but  that  the  Judg- 
ment should  be  rradered  and  be  the  same  in 
both  eases,  prepared  Journal  entries  in  each 
case,  which  were  signed  by  the  Judge  and 
spread  upon  tbe  Journals  of  tbe  court  There- 
after, no  steps  having  been  taken  to  appeal 
from  the  Judgment  in  tbe  untried  case,  tbe 
attorneys  for  tbe  plaintiffs  procured  tbe  is- 
suance of  an  execution  against  defenidants  iu 
such  case.  Whereupon  attorneys  for  defend- 
ants In  the  untried  case  procured  a  tempo- 
rary restraining  order,  against  enforcement 
of  the  execution,  upon  the  grounds  that  the 
agreement  between  the  attorneys  in  the  two 
eases  had  been  that  the  untried  case  should 
Le  continued  until  final  determination  of  the 
appealed  case  by  the  Supreme  Court  and 
that  attorneys  for  plaintiff,  in  violation  of 
such  agreement,  had  bad  Judgmefit  rendered 
In  tbe  untried  case  and  journal  entry  of 
such  Judgment  placed  of  record,  and  in  the 
course  of  time,  in  further  violation  of  such 
agreement  had  procured  the  Issuance  of  an 
execution,  and  from  the  judgment  of  the 
trial  court,  dissolving  the  temporary  restrain- 
ing order,  defendants  in  the  untried  case  ap- 
I)eal  to  this  court  upon  the  proposition  that 


the  court  erred  in  dissolving  tbe  temporary 
injunction. 

The  issue  presented  to  the  trial  court  wis 
simply  an  issue  of  fact  as  to  whether  tbe 
agreement  between  the  respective  firms  of 
attorneys  was  as  claimed  by  attorneys  for 
plaintiffs  in  orror  or  was  as  claimed  by  the 
attorneys  for  defendants  bi  error.  There 
was  a  decided  conflict  in  tbe  testimony  of 
the  attorneys  and  other  witnesses  as  to  what 
tbe  agreement  was.  Affidavits  were  submit- 
ted and  witnesses  introduced.  The  court 
heard  and  weighed  the  testimony  of  tbe  re- 
spective parties,  and  upon  such  testimony 
rendered  judgment  dissolving  tbe  temporary 
Injunction,  upon  the  theory  that  the  agree- 
ment between  the  firms  of  attorneys  was  that 
claimed  by  the  attorneys  for  plaintiffs  in 
both  cases,  to  wit  that  the  judgmait  should 
be  rendered  In  both  cases  and  the  Judgment 
in  the  case  that  was  not  tried  should  be  the 
same  as  in  the  case  that  was  bied  and  ap- 
pealed. 

We  have  no  means  of  ascertaining  whether 
the  court  erred  in  weighing  the  testimony  of 
the  respective  parties,  and  therefore  refrain 
from  saying  whether  or  not  we  would  have 
weighed  it  differently;  hut  it  is  a  settled 
rule,  repeatedly  announced  by  this  court, 
that  the  judgment  of  a  trial  court  based  up- 
on conStcting  testimony  as  to  an  issue  of  fact 
and  reasonably  supported  by  the  evidence, 
win  have  the  same  force  and  effect  with  this 
court  as  tbe  verdict  of  a  jury  In  such  cases. 
See  W.  Albert  Cook  v.  George  Bullette,  32 
OkL  766,  124  Pac  59;  Kirby  t.  Hardin.  134 
Pac.  854;  Semple  v.  Baken,  139  Pac.  1141; 
Thlgpen  V.  Bisby,  136  Pac.  418;  Wat-tah- 
noh-zhe  v.  Moore,  86  OU.  631.  129  Pac.  S77; 
Comelison  t.  Blackwelder,  88  OkL  1,  131 
Paa  701. 

Hence,  under  this  rule  and  fOr  tbe  reasons 
above  statM,  tbe  Judgment  should  be  af- 
firmed. 

PBB  OUBIAM.  Adopted  In  wbolflu 


(4Q  OU.  «» 
WM.  OABfBRON  &  00.  v.  HENDERSON. 

■  (No.  3355.) 

(Supreme  Court  of  Oklahoma.  April  14, 1814.) 
(SyUtthua      fAe  Court.} 

1.  TBIAL  (I  139^— IteinTEBKB  TO  EVIDEKO. 

Where  tbe  evidence  is  sufBclent  to  reasona- 
bly tend  to  support  the  allegations  of  a  petition 
that  states  a  cause  of  action,  a  demurrer  to  sach 

evidence  Hbould  be  overruled. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent  ' 
Dig.  §S  332,  333,  338-341,  865;   Dec  Dig.  | 
139.*] 

2.  Tbial  (S  156*)— Demubbkb  to  Bvidencb— 
EfTECT  AS  Admission. 

It  is  a  settled  rule  that  a  demurrer  to  the 
evidence  admits  all  the  facts  which  the  evideoce 
in  the  slightest  degree  tends  to  prov^  and  all 
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iDferences  or  coodusioQB  that  maj^  be  reaBonably 
and  logically  drawn  from  the  evideoce. 

FEkl.  Note.— Fop  other  cases,  see  Trial,  Cent 
Dis.  H  Dec.  Dig.  |  1C6.*] 

£rror  from  District  Goart,  Greer  County ; 
O.  A.  Brown,  Judge. 

Action  b7  William  Cameron  &  Go,  a  cor- 
poration, against  B.  B.  Henderson.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Reversed  and  remanded. 

This  is  a  proceeding  in  error  from  the  dis- 
trict court  of  Greer  county,  wherein  plaintiff 
Id  error  (plaintiff  below)  alleges  tbat  he  fur- 
nished the  lumber  and  other  material  to  be 
used  In  the  erection  of  Improvements  upon 
some  raw  land  owned  by  Artbnr  Boone  at  the 
time  the  lumber  was  furnished ;  that  the  con- 
tract for  the  material  was  made  with  Arthur 
Boone,  and  the  lumber  hauled  by  him  to  his 
place  (being  the  land  described)  and  was  used 
In  the  erection  of  the  buildings,  the  land  being 
the  W.  ^  and  3.  E.  ^,  both  of  the  S.  W.  K 
of  the  S.  W.  %  of  the  N.  W.  %  of  section  S, 
township  4  north,  of  range  23  west,  I.  M.,  and 
to  foreclose  a  materialman's  lien  tbereon. 

A  disposal  of  one  of  the  questions  present- 
ed disposes  of  the  case,  and*  that  Is  the  first 
assignment  of  error  raised  by  the  plaintiff 
In  error,  which  Is  that  the  court  erred  in  sua- 
taluiog  the  demurrer  of  said  defendant  to  the 
evidence  submitted  by  plaintiff  In  error. 

The  case  was  brought  against  Arthur 
Boone,  the  original  owner  of  the  land,  and 
to  whom  the  material  was  furnished,  and 
Henderson,  who  afterwards  purchased  the 
land.  At  the  trial,  after  plaintiff  rested  his 
case,  the  defendant  R.  B.  Henderson  demur- 
red to  the  Bufflciency  of  the  evidence  in  this 
case,  and  the  court  after  announcing  .tliat  It 
would  sustaln-the  demurrer,  plaintiff's  coun- 
sel asked  to  withdraw  their  announcement 
for  trial  for  the  purpose  of  getting  other  tes- 
timony, to  which  the  court  said  It  did  not 
have  the  time,  and  that  "we  cannot  wait  for 
you,"  and,  then  upon  plaintiff's  motion  to 
take  a  sonsnlt,  the  court,  over  the  objections 
of  defendant,  permitted  plaintiff  to  take  a  non- 
snlt  Subsequently  the  plaintiff's  motion  to 
rtinstate  said  cause  was  heard  by  the  court, 
and  said  motion  was  granted,  to  which  the 
defendant  Henderson  excepted.  Whereupon 
tifte  court,  after  permitting  said  cause  rein- 
stated, sustained  the  defendant's  motion  for 
Judgment  as  to  him  and  gave  Judgment  for 
plaintiff  against  Arthur  Boone.  This  pro- 
ceeding was  had  upon  the  action  of  the  court 
sustaining  the  demurrer  to  the  evidence  with- 
out a  hearing  upon  the  merits. 

The  evidence  submitted  by  plaintiff  Is  set 
forth  In  plaintiff's  brief,  and  the  same  Is  not 
disputed  m  traversed  In  the  brief  of  defend- 
ant In  error,  but  the  Issue,  raised  by  defend- 
ant tu  error  In  support  of  the  court's  action 
In  sustaining  the  demurrer  to  the  evidence 
of  plaintiff,  Is  that  the  evidence  is  not  suffl- 


clent  to  prove  that  the  material  furnished 
was  actually  used  In  the  c<»t8tructlon  of  the 
buildings  upon  the  land  in  questicm.  This 
seems  to  hare  been  the  basis  of  the  courfa 
action  In  sustaining  the  demurrer  to  the  evl* 
denoe  of  plaintiff  and  rendering  Judgment 
for  the  defendant  Henderson. 

J.  K  Powers  and  Percy  Powers,  both  of 
Mangum,  for  plaintiff  In  error.  J.  I*  Carpen* 
tar  and  Eagln  ft  Eagln,  all  of  fifangum,  for 
defendant  in  error. 

BUSSELL,  J.  (after  stating  the  facts  as 
above).  [1]  We  have  carefully  examined  the 
evidence  offered,  and,  beli^  uncontradicted,  It 
is  our  <^lnlon  that  it  is  suffideut  to  show 
that  the  material  that  was  furnished  was  fur- 
nished for  the  purpose  of  constructing  sold 
buildings  and  that  the  same  was  used  in  tlw 
construction  of  said  buildings. 

In  Clark  et  al.  v.  O'TooIe  et  al.,  20  Okl.  loc 
dt  326,  94  Pac.  S50,  Justice  Turner,  with  au- 
thorities sustaining  this  position,  says:  "It 
is  a  well-settled  rule  that  'a  demurrer  to  the 
evidence  admits  all  the  facts  which  the  evl- 
drace  tends  to  prove  or  of  which  there  Is 
any  evidence  however  slight,  and  all  Infer- 
ences which  can  be  logically  and  reasonably 
drawn  from  the  evidence.'  '*  The  same  rule 
is  announced  In  Ziska  v.  Zlska,  at  page  634  of 
20  Ok].,  95  Pac  254,  23  U  R.  A  <N.  S.)  1,  that 
a  demurrer  to  the  evidence  admits  all  the 
facts  which  the  evidence.  In  the  slightest  de^ 
gree,  tends  to  prove  and  all  inferences  or  con- 
clusions that  may  be  reasonably  and  logically 
drawn  from  the  evidence. 

[2]  It  Is  a  settled  rule  that,  where  testi- 
mony Introduced  by  a  plaintiff,  whose  peti- 
tion states  facts  sufficient  to  constitute  a 
cause  of  action,  in  support  thereof,  tends  to 
establish  every  material  fact  alleged,  a  de- 
murrer to  the  evidence  should  be  overruled. 

The  evidence  In  the  case  at  bar  not  only 
proves  that  the  lumber  was  sold  to  Bocme, 
but  shows  that  It  was  bought  to  build  houses 
on  the  place  in  question,  and  It  was  testified 
by  Boone  that  the  lumber  was  furnished  to 
Improve  the  place  (meaning  the  place  in  ques- 
tion) and  furnished  to  him  at  his  request, 
and  with  the  evidence  of  the  salesman  and  at- 
tendant circumstances  the  Inevitable  and  logi- 
cal conclusion  is  that  the  material  was  used 
in  the  construction  of  the  bouse.  This  being 
the  legal  Inference  drawn  from  tbe-  evidence, 
the  demurrer  should  have  been  overruled. 
There  Is  absolntdy  nothing  In  tbe  evidence 
from  which  any  other  tnfarence  or  conclusion 
could  be  drawn  but  that  the  material  was 
used  in  the  buildings. 

We  bold  tbat  tbe  district  court  erred  In 
snstalnlng  the  demurrer  to  tbe  evidence  and 
rendering  Judgment  for  B.  B.  Henderson,  and 
for  which  reasons  the  cause  la  reversed  and 
remanded.   All  the  Justices  concur. 
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(40  Okl.  660) 

MIDLAND  Valley  R.  CO.  et  bL  t.  8TAm 

(No.  4148.) 

(Sopreme  Court  of  OUaboma;  April  14, 1914.) 

(Syllabut  hy  the  Court.) 

Railboads  (ft  0*)— Decisions  Revikwablb— 
Obdeb  of  Corpobation  Couhission. 

The  second  section  of  the  syllabus  in  A.,  T. 
&  S.  F.  Ry.  Co.  V.  State  of  Oklahoma  (case  No. 
3719)  138  Pac  1026,  not  yet  officially  report- 
ed, is  made  the  syllaDus  of  this  case. 

IBd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  l^U ;  Dec.  Dig.  I  9.*] 

Appeal  tsom  tbe  State  Corporation  Gom- 

mlsaloD. 

The  Midland  Valley  Railroad  Company 
and  another  were  required  by  order  557  of 
the  Corporation  (^mmlsslon  to  build  a  via- 
duct on  First  street  In  tbe  city  o£  Tulsa, 
OUL,  and  they  appeal.  Dismissed. 

J.  W.  McCload  and  Edgar  A.  de  Meules. 
both  of  Muskogee,  for  appellant  Midland 
Valley  B7.  Co.  Clifford  L.  Jackson,  W.  R. 
Allen,  and  M.  D.  Green,  all  of  Muskogee,  for 
appellant  Missouri,  E.  &  T.  Ry.  Co.  Oiarles 
West,  Atty.  Gen.,  and  COiarlefi  lu  Moore, 
AsBt  Atty.  Gen.,  for  appellee. 

PER  CURIAM.  This  Is  an  aKieal  from 
Order  No.  667  of  the  Corporation  Commis- 
sion requiring  the  aKwllants  to  build  a  Tia* 
duct  over  thdr  respectlTe  roads  at  First 
street  in  the  city  of  Tnlsa.  Comes  tbe  Atr 
tomey  General  and  moves  to  dismiss,  on  the 
ground  that  said  order  is  not  appealable, 
dting  A.,  T.  &  8.  F.  By.  Co.  t.  State  of 
Oklahoma,  188  Pac.  KKfiS,  where  we  held  that 
an  order  requiring  tbe  railroad  company  to 
construct  a  viaduct  over  Its  tracks  and  right 
of  way  in  Guthrie  was  not  an  appealable 
order.  As  no  distinction  appears  to  us  In 
the  character  of  the  two  orders,  inasmuch  as 
both  are  orders  requiring  the  correction  of 
an  abuse  which  affects  the  people  of  a  par- 
ticular community  disassociated  ttom  the 
use  of  a  railroad  for  transportation  of  them- 
selves and  their  property,  the  same  Is  sus- 
tained on  the  authority  of  our  opinI(m  in 
that  case. 

Dismissed. 


(40  Okl.  858) 

IOWA  DAIRY  6BPARAT0B  CO.  v.  SAN- 
DERS.  (No.  8488.) 
(Sapreme  Court  of  Oklahoma.  April  14, 1914.) 

fSyllabut  iy  the  Court.) 
1.  Pbincipal  and  Aqent  (S  22*)— Evidence 
OF  Aqenct— Dbclabations  of  AQEprr— Com- 

PETENCT. 

The  seneral  rule  Is  that  declarations  of  an 
alleged  agent,  standing  alone,  are  incompetent 
to  establish  agency;  but  one  of  tbe  exceptions 
to  this  rule  is  that,  where  the  salt  by  the  prin- 
cipal is  based  upon  a  contract  entered  into  by 
an  assumed  agent,  bis  declarations  in  making 
said  contract  are  competent  testimony. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  i  40 ;  Dec  Dig.  3  22.*] 


REPORTER  (Okl. 

2.  Pbincipal  and  Agent  (|  24*)— Agenct— 
Question  wgr  Juet. 

Where  the  facts  upon  the  question  of  agen- 
cy are  controverted.  It  becomes  an  issue  to  be 
determined  by  tbe  Jury  from  all  the  &ct8  and 
circamatances. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  U  722,  723 ;  Dec.  Dig.  S  24.*] 

3.  Appeal  and  Ebbob  (|  1006*)— Vebdzct- 

Evidencb. 

If  there  is  any  testimony  reasonably  tend- 
ing to  support  the  verdict  of  the  jury,  and  the 
verdict  has  been  approved  by  the  trial  court  the 
judgment  will  not  oe  disturbed  on  appeal. 

[Eid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  3860-S&76,  3&j&-^60: 
Dec.  Dig.  1 1005.*] 

Error  from  County  Court,  Pawnee  County ; 
Fred  S.  Liscum,  Judge. 

Action  brought  before  a  Justice  of  the 
peace  by  the  Iowa  Dairy  Separator  Company 
against  J.  B.  Sanders.  Judgment  for  de- 
fendant on  appeal  to  the  county  court,  and 
plaintiff  brings  error.  Affirmed. 

W.  T.  cneeton,  of  Cleveland,  for  plaintiff  in 
error.  E.  M.  CAark,  of  Pawnee^  for  defend- 
ant in  error. 

BIDpLE,  J. '  Plaintiff  In  error,  plaintiff 
below,  bron^t  fills  action  in  a  justice  of  the 
peace  court  in  the  lAty  of  Pawnee  to  recover 
upon  a  promissory  note  the  sum  of  fdO  and 
interest  at  10  per  cent  Judgment  was  ren- 
doed  in  favor  of  plaintiff  in  the  Justice  court 
for  the  amount  sued  for.  The  cause  was  ap- 
pealed to  the  county  court  of  Pawnee  county, 
where  Judgment  was  rendered  in  favor  of 
defendant  in  error,  defendant  below. 

The  facts,  as  established  by  the  evidence 
out  of  which  this  proceeding  grows,  are  sub- 
stantially as  follows:  Defendant  purcbased 
a  cream  separator  from  one  J.  J.  Htistln,  a 
hardware  merchant  who  handled  plaintiff's 
machines  in  the  town  of  Pawnee ;  that  said 
Huatln  guaranteed  same  to  be  free  from  all 
defects  and  would  render  satisfactory  serv- 
ice. After  defendant  had  given  tbe  machine 
a  trial,  he  found  the  same  did  not'  render 
satisfactory  service;  and  one  Tomllson,  the 
admitted  agent  of  plaintiff,  through  Hustin. 
famished  a  new  bowl  for  said  separator. 
Defendant  then  executed  his  note  payable  to 
said  Hustin  In  payment  for  the  cream  sep- 
arator. The  note  was  indorsed  in  blank,  and 
plaintiff  is  now  the  owner  and  holder  of 
same.  Defendant  then  tried  out  the  ma- 
chine with  the  new  bowl  attadied,  and  said 
machine  would  not  do  the  work  for  which 
It  was  represented  to  do.  Tomilson,  through 
Hustin,  then  delivered  another  separator  to 
defendant  and  took  up  the  old  one.  Defend- 
ant also  testified  that  said  new  machine,  aft- 
er it  had  been  given  a  trial  by  Tomilson  and 
Hustin,  and  after  a  fair  trial  by  defendant 
did  not  give  satisfactory  service.  It  is  ad- 
mitted that  said  Tomilson  was  tbe  agent  of 
plaintiff,  and  that  said  Hustin  sold  the  ma- 
chines of  plaintiff  in  error  under  contract 


•Tor  other  CMM  see  MBM  topie  and  McUon  NIIHBBR  in  Dec.  Dlr  *  Am.  Dig.  Key-No.  SerlM  *  Rep'r  InOttM 

Digitized  by  Google 


Okl.) 


QANNON,  QOULDINO  A  THIES  t.  HAUSAMAK 


407 


with  plaintiff,  the  terms  of  which  are  not- 
brought  out  in  this  proceeding.  | 
Defendant  In  error,  for  his  defense  to  said ; 
note,  alleges  failure  of  consideration  and  | 
breach  of  warranty.  The  cause  was  tried  to 
a  Jury,  who  found  In  favor  of  defendant 
After  the  evidence  had  been  introduced, 
plaintiff  in  error  interposed  its  motion  for  a 
directed  verdict,  which  was  overruled.  The 
plaintiff  in  error,  in  his  petition,  seta  oat 
the  following  assignments  of  error:  (1)  Er- 
ror in  overruling  the  motion  of  plaintiff  In 
error  for  a  new  trial.  (2)  Said  court  erred 
in  overruling  plaintiff's  motion  for  a  directed 
verdict  (3)  Said  court  erred  in  giving  the 
following  Instructions  to  the  Jury,  to  wit: 
Nos.  2,  3,  4,  5,  6,  and  7.  (4)  Said  court  erred 
in  falling  to  give  to  the  Jury  the  following 
instructions  asked  by  the  plaintiff  In  error 
and  refused  by  the  court:  Plaintiffs  in- 
structions Nos.  1,  2,  and  3.  (5)  Said  court 
erred  in  admitting  lncomi)etent  evidence  on 
the  part  of  defendant  In  error.  {S)  Said 
court  erred  In  rejecting  legal  and  competent 
evidence  offered  on  the  part  of  plaintiff  In 
error. 

Plaintiff  In  error  reUes  upon  only  one  prop- 
osition in  this  court  for  reversal,  and,  to  use 
counsel'B  language  in  his  brief,  he  states  the 
proposition  as  follows:  "We  feel  that  there 
Is  but  one  proposition  for  the  court  to  decide 
In  this  case  under  the  evidence,  and  that  Is 
wtaetber  or  not  there  is  any  competent  evl- 
dence  fliat  lOionld  have  gone  to  the  Jury.  If 
thore  was  not,  jHAlntlfTs  motion  for  a  di- 
rected verdict  should  have  been  sustained." 
In  view  of  the  foregoing  record  and  coun- 
sel's  admission,  we  feel  that  this  Is  the  only 
question  Involved  In  this  appeal. 

[1,2]  Counsel  takes  the  position  that  all 
the  evidence  on  the  part  of  the  defendant  re- 
garding agency  was  Incompetent,  and  there- 
fore. It  bis  objections  had  been  sustained  to 
the  introduction  of  such  evidence,  there  was 
no  other  evidence  sufficient  to  authorize  sub- 
misfllon  of  the  issues  to  the  ^xiry.  While  it 
•  is  true,  as  a  general  rule,  that,  nntU  some 
evidence  of  agency  has  been  Introduced,  dec- 
larations of  an  assumed  i^ent,  seeking  to 
establish  agency,  are  incompetent  There  is 
an  exception  to  this  rule,  however,  and  one 
of  the  exceptions  Is,  where  the  suit  is  based 
np<Hi  a  contract  entered  into  by  the  alleged 
agent,  the  declarations  of  the  agent  are  ad- 
missible and  competent  testimony.  William- 
son T.  Tyson,  105  Ala.  644.  17  South.  336. 
In  the  case  at  bar,  in  addition  to  the  fact 
that  the  snlt  was  based  upon  a  contract  en- 
tered into  by  Hnstln,  the  alleged  agent,  there 
were  other  circumstances  and  testimony  tend- 
ing to  prove  agency,  The  testimony  of  the 
defendant  Is  that  he  purchased  the  machine 
from  both  Tomilson,  who  was  the  admitted 
agent  of  plaintiff,  and  Hustln ;  and  that  the 
note  was  not  executed  nnUl  after  the  transac- 
tion with  both  Hustin  and  Tomilson,  as  set 


'  oat  above.   In  view  of  these  foots,  we  are 
I  of  the  opinion  that  the  court  did  not  err  In 
;  admitting  the  testimony  complained  of,  and 
I  that  there  was  sufficient  testimony,  warrant- 
ing the  submission  of  the  Issues  to  the  Jury. 
Where  there  is  any  controversy  about  the 
facts,  the  question  of  agency  is  an  Issue  for 
the  determination  of  the  Jury.  Wrought  Iron 
Range  Co.  v.  Leach,  32  OkL  706, 123  Pac.  419 ; 
Mid.  Sav.  &  Loan  Co.  v.  Sutton,  30  OkL  448, 
120  Pac.  1007;  Threahing  Mach.  Co.  v.  Hum- 
phrey et  aL.  27  OkL  694,  117  Pac.  203. 

Instructions  of  the  court  examined,  and  In 
our  opinion,  taking  all  the  instructions  as  a 
whole,  the  issues  raised  were  fairly  sub- 
mitted to  the  Jury,  and  that  the  court  com- 
mitted no  prejudicial  error  in  the  Instruc- 
tions given. 

{$]  We  find  no  prejudicial  error  In  the  pro- 
ceedings and  judgment  rendered,  and  the 
Judgment  of  the  trial  court  Is  in  all  things 
affirmed.   AH  the  Justices  concur. 


(42  Okl.  <1) 

GANNON,  QOULDINQ  &  THIES  T.  HAITSA- 

MAN.   (No.  3ffiil.) 
(Sopreme  Court  of  Oklahoma.  April  17, 1914.) 

(Svtlahua  &v  the  Court} 

1.  Fbaitd  (3  84*)— Sali  ov  Laztd— Biobt  ov 
Action. 

Where  a  person  has  been  induced,  through 
the  fraud  and  false  statements  of  another,  to 
purchase  property  as  clear,  which  in  fact  is 
incumbered  by  a  valid  enforceable  lien,  such 
defrauded  person,  in  an  action  for  damages  be- 
cause of  the  fraud  and  deceit,  may  recover  the 
amount  of  the  Incumbrance  by  way  of  damages, 
except  as  It  may  exceed  the  value  of  the  prop- 
erty, and  without  having  suiFered  a  foreclo- 
sure, ouster,  or  having  paid  It  off,  because  he 
ought  to  be  considered  presently  damaged  in  a 
sum  which  the  fraud  of  another  has  made  it  In- 
evitable he  Bbflll  pay  to  protect  his  proper^. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Gent 
Dfg.  129;  Dec.  Dig.  |  34.*] 

2.  FbAUD  (S  13*)— FALU  BlCFttSBITTATIOlfft— 

Knowledge.  \ 
A  false  and  fraudulent  representation,  by 
one  who  assumes  to  have  personal  knowledge, 
to  the  purchaser  of  real  estate  that  there  is  no 
incumbrance  thereon,  and  upon  which  represen- 
tation the  purchaser  relies  and  acts  to  his  in- 
jury, will  sustain  an  action  for  the  tort^  al- 
though the  purchaser  might  have  Ascovered  the 
fraud  by  searchmg  the  public  records.  A  man 
cannot  state  falsely  to  another  in  such  cases 
and  then  complain  because  he  was  believed, 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent 
Dig.  H  3-5;  Dec  Dig.  $  13.*J 

S.  PABTRXBSHIP  (}  163*)— FBAUD  OF  FASTNIB 
— EXCHANOE  OF  LAND— LlABILITT. 

Where  one  partner,  while  acting  for  the 
firm,  makes  an  exchange  of  lands  by  means  of 
false  represents  Hons,  the  other  partners  are 
liable  for  the  fraud,  though  they  personally 
take  no  part  in  the  transaction,  and  are  igno- 
rant of  the  fraud. 

(Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  8S  274r-277:  Dec.  Dig.  S  153.*] 

Commissioners*  Opinion,  Division  No.  2. 
Error  from  County  Court,  Garfield  County; 
Winfleld  Scott,  Judge. 
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Action  by  Effle  D.  Hausaman  against  Gan- 
non, Gonldlng  &  Tbles.  Judgment  for  plain- 
tiff, and  defendants  bring  error.  Affirmed. 

Rush  ft  Smith,  of  Enid,  for  plaintiffs  In 
error.  Parkei  ft  Shnmona,  of  Enid,  for  de- 
fendant In  error. 

BREWER,  C.  The  defendant  In  error  sned 
the  plaintiffs  In  error  in  the  county  court  for 
damages  alleged  to  hare  occurred  because 
of  fraud  and  deceit  and  false  and  fraudu- 
lent statements  made  by  defendants  In  re- 
gard to  a  land  trade.  After  alleging  that 
defendants,  Gannon,  Goulding  ft  Thles,  com- 
pose a  partnership,  engaged  in  the  real  es- 
tate, loan,  and  abstract  business,  and  that  In 
such  capacity  they  negotiated  with  her  the 
terms  of  a  trade  by  which  she  exchanged  cer- 
tain lands  for  dt^  real  estate,  she  avers: 
"That  plaintiff  thereupon,  and  by  and  through 
her  duly  authorized  agent,  R.  J.  Hausaman, 
demanded  of  the  said  H.  W.  Thles,  one  of 
said  defendants,  and  who  was  acting  as 
agent  In  said  transaction  for  the  said  Cath- 
erine King  and  J.  J.  King,  an  abstract  of 
title  to  said  lot  No.  11  of  block  No.  7,  above 
described;  and  plaintiff  alleges:  That,  In  and 
about  the  making  of  said  transfer  and  all 
matters  pertaining  thereto,  the  said  defend- 
ants were  the  duly  authorized  agents  of  the 
said  Catherine  Ring  and  J.  J.  King.  That 
plaintiff  objected  to  closing  said  deal  until 
she  was  furnished  with  an  abstract  as  pro- 
vided for  by  said  contract,  a  copy  of  which 
is  hereto  attached,  marked  'Exhibit  A,*  and 
made  a  part  hereof,  and  which  said  abstract 
was  to  show  that  said  real  property  that  was 
being  conveyed  to  her  was  free  and  clear  of 
all  taxes,  assessments,  etc.,  and  had  a  clear 
title  except  for  the  Incumbrance  of  $1,800 
above  referred  to.  That  thereupon,  and  for 
the  purpose  of  Inducing  the  said  plaintiff  to 
close  said  deal  and  accept  the  transfer  of 
said  property  without  said  abstract,  said  de- 
fendants personally,  and  also  by  and  through 
the  said  H.  W.  Thles,  stated  to  this  plaintiff 
that  the  said  H.  W.  Thiee  knew  that  said 
property  was  free  and  clear  of  all  liens,  in- 
cumbrances, assessments,  and  charges  of 
every  kind  whatever,  and  had  a  perfect  title 
save  and  except  for  the  mortgage  of  $1,600 
above  referred  to,  and  the  said  defendants 
and  the  said  H.  W.  Thles  stated  to  the  plain- 
tiff and  her  said  agent,  R.  J.  Hausaman,  that 
he,  the  said  H.  W.  Thies,  was  a  bonded  ab- 
stractor and  engaged  continually  In  the  mak- 
ing of  abstracts,  and  that  be  was  familiar 
with  the  title  of  this  parUeuIar  piece  of 
property,  and  that  the  abstract  which  had 
originally  been  made  to  this  property  was  In 
the  hands  of  the  loan  company  that  had  said 
$1,600  mortgage  on  It,  and  that  he  would 
in  a  few  days  prepare  a  new  abstract  for 
plaintiff  ta  said  property,  and  that  said  ab- 
stract would  show  that  said  property  was 
free  and  clear  of  all  liens  and  incumbrances 
of  wtaataoeTez  nature  save  and  exc^t  Bald 


mortgage  of  $1,600,  and  that  plaintiff  would 
be  perfectly  safe  In  accepting  said  trai.^£er 
In  reliance  upon  bis  statements,  and  in  fnr- 
therance  of  said  design  to  deceive  plaintiff 
and  her  agent,  R.  J.  Hausaman,  said  H.  W. 
Thles  took  the  said  R.  J.  Hausaman  to  the 
courthouse  In  the  city  of  Enid  and  pretended 
to  show  him  certain  books  and  records  the 
nature  of  which  the  said  R.  J.  Hausaman 
did  not  understand,  which  the  said  H.  W. 
Thles  claimed  and  pretended  to  the  said  R. 
J.  Hausaman  showed  that  said  property  was 
free  and  clear  of  incumbrances,  taxes,  and 
Uens  of  every  kind  save  and  exc^  said  $1,- 
600  mortgage.  That,  by  reason  of  the  fact 
that  the  said  H.  W.  Thies  and  the  said  de- 
fendants were  engaged  in  the  business  of 
making  abstracts,  and  of  the  positive  and  af- 
firmative statements  made  to  the  said  plain- 
tiff and  her  agent,  R.  J.  Hausaman,  by  the 
said  defendants  and  the  said  H.  W.  Thles, 
that  he  knew  the  said  properly  was  free 
and  clear  of  Incumbrances  save  and  except 
said  $1,600  mortgage,  and,  upon  their  prom- 
ise and  assurance  that  within  a  few  days 
he  would  make  said  abstract  which  should 
show  said  facts  and  furnish  It  to  the  plain- 
tiff, and  in  reliance  upon  said  representations 
and  statements,  the  plaintiff  consented  to 
close  said  deal,"  etc.  She  then  avers  the  ex- 
change of  deeds ;  the  one  she  received  having 
been  written  by  Thies,  and  stipulating  there 
was  no  Incumbrance  save  the  one  for  $1,600, 
etc.  That  in  fact  there  was  another  mort- 
gage for  $380  and  accrued  Interest.  That 
she  would  not  have  made  the  trade  but  for 
her  reliance  and  faith  In  the  positive  repre- 
sentations and  statements  made  to  her. 
That  the  statements  were  false  and  untrue, 
and  were  made  to  induce  the  plaintiff  to  ex- 
change and  deed  her  proper^,  and  part  with 
the  title  thereto,  before  she  could  learn  of 
the  incumbrances  which  had  been  concealed, 
etc.  She  then  avers  that  the  defendants 
were  to  receive  for  thtir  services  a  commis- 
sion of  2%  per  cent  to  be  paid  by  her  on 
the  value  of  her  property,  etc  Answers  were 
filed  in  which  the  partnership  was  denied 
under  oath,  and  all  other  allegations  denied 
generally,  etc  On  the  issues  thus  formed 
the  case  was  submitted  on  the  evidence  to  a 
jury,  and  a  verdict  was  returned  In  favor  of 
the  plaintiff  for  damages.  Judgment  was 
entered  accordingly,  and  the  cause  comes 
here  on  case-made. 

These  questions  are  urged  In  the  brief: 
First.  That  plaintiff  failed  to  show  in  her 
petition  or  in  her  proof  that  she  had  been 
ousted  or  had  paid  out  any  sums  on  account 
of  the  Incumbrance.  Second.  Que^itlons 
growing  out  of  the  Issue  as  to  the  partner- 
ship relation  of  defendants.  Third.  Error 
in  certain  instructions. 

[1J  1.  The  first  error  urged  Is  without  mer- 
it Counsel  seem  to  be  under  the  Impression 
that  this  is  a  suit  for  breach  of  corenants 
against  Incumbrances  contained  in  a  deed, 
and  that  the  damages  would  be  governed  by 
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section  2S92,  Comp.  L.  1909,  which  CMiflne 
same  to  the  "amouDt  which  has  been  actual- 
ly expended  by  the  covenantee  In  extinguish- 
ment of  the  principal,  with  interest  thereof.'' 
Not  so ;  tills  is  not  such  a  suit  It  Is  one 
for  deceit,  and  Is  predicated  on  the  false  and 
Crandulent  statements  of  fact  aUeged  to  have 
been  made  by  defendants,  and  upon  which 
ahe  relied  and  acted  to  her  hurt. 

Damages  are  allowed  for  a  deceit  practiced 
on  a  person.  Section  1144,  Comp.  L.  1909, 
provides:  "One  who  willfully  decelvee  an- 
other, with  intent  to  Induce  blm  to  alter  his 
position  to  his  Injury  or  risk,  la  liable  for 
any  damage  which  he  thereby  suffers." 

Deceit  is  defined  as  follows  In  section 
1145,  Comp.  L.  1909:  "A  deceit,  within  the 
meanii^  of  the  last  section,  is  either:  (1) 
The  suggestion,  as  a  fact,  of  that  which  Is 
not  true,  by  one  who  does  not  believe  It  to 
be  true.  (2)  The  assertion,  as  a  fact,  of 
.that  which  is  not  true,  by  one  who  has  no 
reasonable  ground  for  believing  it  to  be  true. 
(3)  The  suppression  of  a  fact  by  one  who  Is 
bound  to  disclose  it,  or  who  gives  informa- 
tion of  other  facts  which  are  likely  to  mis- 
lead for  want  of  communication  of  that 
fact" 

Actual  fraud  is  defined  by  section  1052, 
Comp.  L.  1909,  thus:  "Actual  fraud,  veltbin 
the  meaning  of  this  chapter,  consists  in  any 
of  the  following  acts,  committed  by  a  party 
to  the  contract,  or  with  his  connivance,  with 
intent  to  deceive  another  party  thereto,  or 
to  Induce  him  to  enter  into  the  contract: 
(1)  The  suggestion,  as  a  fact  of  that  which 
Is  not  true,  by  one  who  does  not  believe  it 
to  be  true.  (2)  The  positive  assertion  In  a 
manner  not  warranted  by  the  Information 
of  the  person  making  It,  of  that  which  is 
not  true,  though  he  believe  it  to  be  true. 
(3)  The  suppression  of  that  wtilch  is  true, 
by  one  having  knowledge  or  bell^  of  the 
fact"  See  Garvin  v.  Harrell,  27  Okl.  373, 
113  Pac.  186,  35  L.  B.  A.  (N.  S.)  862,  Ann. 
Gas.  1912B,  744;  Howe  t.  Martin,  23  Okl. 
S61,  102  Pac.  128,  138  Am.  St  Rep.  840; 
Kewell  &  Boss  v.  Long-B^  Lumber  Co.* 
14  Okl.  185,  78  Pac  104. 

The  authorities  are  not  In  harmony  on 
this  proimsltlon  (A.  &  B.  Ency.  L.  (2d.  Ed.] 
145) ;  but  we  think  the  better  view  Is  that 
where  a  person  has  been  induced,  through 
the  fraud  and  false  statements  of  another, 
to  purchase  property  as  clear  which  In  fact 
la  incumbered  by  a  valid  enforceable  lien, 
in  an  action  for  damages  because  of  the 
fraud  and  deceit  the  defrauded  one  may  re- 
cover the  amount  of  the  incumbrances  as 
damages,  except  as  It  may  exceed  the  value 
of  the  property,  without  having  suffered  a 
foreclosure,  ouster,  or  having  paid  if  off, 
because  a  person  ought  to  be  considered 
damaged  in  a  sum  that  it  is  Inevitable  that 
he  must  pay  to  protect  his  property.  There- 
fore, if  the  defendants,  or  one  of  them  so 
related  as  to  bind  them  all,  made  state- 
nientB  purportiDe  to  be  of  fiictB  .within  the 


knowledge  of  the  speaker  to  Induce  this 
woman  to  part  with  her  property  and  change 
her  position,  and  such  etatements'were  false, 
and  fraudulently  and  deceitfully  made,  aud 
she  relied  upon  aud  acted  upon  them  to  her 
Injury,  she  was  entitled  to  recover  whatever 
damages  she  has  suflexed,  and  whatever,  un- 
der the  drcumstancea*  it  la  InevltaUe  that 
she  shall  suffer. 

The  Jury  found  the  facts  In  favor  of  plain- 
tiff; we  have  only  examined  the  evidence 
enough  to  know  that  it  is  in  hopeless  con- 
filct  In  such  case  we  have  no  right  to  weigh 
it  and  Bubstltate  our  Judgment  for  that  of 
the  Jury. 

In  the  case  of  Hahl  y.  Brooks,  213  111.  134, 
72  N.  E.  727,  which  Is  a  case  very  closely 
In  point,  the  law  of  the  case  Is  stated  in  the 
syllabus  as  follows:  "Plaintiff  desired  to  pur- 
chase unincumbered  land,  and  was  told  by 
one  to  whom  the  grantor  referred  him  that 
the  land  was  unlncombered  save  by  taxes, 
and,  when  the  deed  was  handed  plaintiff,  he 
asked  the  vendor's  agent  to  read  it;  plain- 
tiff not  being  able  to  read  well.  The  agent 
read  it,  but  did  not  read  anything  at>out  a 
mortgage,  to  which  the  deed  was  made  sub- 
ject and  thereafter  the  grantor  read  it  to 
plaintiff  in  the  same  way.  Held  to  show 
that  plaintiff  relied  on  the  false  representa- 
tions and  was  deceived  by  them.  Where  a 
vendee  of  land  was  deceived  by  false  repre- 
sentatlonB  of  the  vendor  that  the  land  was 
not  incumbered,  he  could  recover  in  an  ac- 
tion for  the  dec^t,  although  he  had  not  re- 
moved the  Incumbrance,  and  altbousdb  his 
title  had  not  hem  swept  away  by  it  In  an 
acthm  by  the  vendee  of  land  against  the 
vendor  to  recover  damages  for  false  repre- 
sentations of  the  vendor  that  the  land  was 
unincumbered,  the  measure  of  damages  was 
the  amount  of  the  Incumbrance  If  less  than 
the  value  of  the  land."  8.  W.  B.  B.'  Co.  v. 
Papot,  67  Oa.  675 ;  Ely  v.  Stannard,  46  Conn. 
124 ;  20  Gyc  135.  and  note  9. 

[2]  Nor  does  the  fact  that  the  mortgage  on 
the  land  was  on  record  prevent  the  plaintiff 
from  maintaining  her  suit  In  Carpaiter  v. 
Wright  62  Kan.  221,  31  Pac.  708,  It  is'  said: 
"The  contoiktlon  that  no  recovery  can  he  had 
because  the  incumbrance  was  &  matter  of 
record  is  not  sound.  A  fraudulent  repre- 
sentation by  one  who  assumes  to  have  per- 
sonal knowledge  to  a  purchaser  of  real  es- 
tate that  there  is  no  incumbrance  thereon, 
and  upon  which  representation  the  purchas- 
er relies  and  acts,  to  his  injury,  will  sustain 
an  action  for  the  tort  although  the  purchaser 
mlgbt  have  discovered  the  fraud  by  search- 
ing the  public  records.  HcKee  v.  Baton,  26 
Kan.  226;  Curtis  v.  Stilson.  38  Kan.  3012  [16 
Pac.  678] ;  Matlack  v.  Shaffer,  51  Kan.  208 
[32  Pac  890,  37  Am.  St  Rep.  270] ;  David  v. 
Park.  103  Mass.  501;  Bristol  v.  Braidwood, 
28  Mich.  195;  Babcock  v.  Case,  61  Pa.  427 
[100  Am.  Dec  654];  Linn  v.  dreen,  5  Mc- 
Crai7,  S80  [17  Fed.  407].*'   In  14  A.  &  B. 
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Eocy.  L.  (2d  Ed.)  at  page  130,  It  is  stated  in 
the  text:  "By  the  w^ht  of  authority,  a  rep- 
resentation by  the  vendor,  lessor,  or  mort- 
gagor of  real  property,  or  by  a  third  person, 
as  to  the  title  to  the  property,  or  as  to  the 
existence  of  Incumbrances  thereon,  if  it  does 
not  amonnt  to  a  bare  assertion  that  the 
party  has  a  good  title,  bat  U  made  as  a  pos- 
itive statement  of  ttuAt  and  with  the  inten- 
tion that  it  shall  be  relied  upon,  may  be  re- 
lied npon  without  farther  inquiry  by  the 
person  to  whom  It  is  made ;  and  this  is  par* 
Ucolarly  the  case  when  the  latter  has  not 
equal  means  of  knowledge,  or  when  there  is 
a  relation  of  confidence  betweoi  the  par- 
ties." And  in  the  same  volume  at  page  132 
the  general  mle  Is  stated  to  be:  "By  the  de- 
cided weight  of  authority,  where  a  positive 
representation  is  made  by  the  vendor,  mort- 
gagor, or  lessor  of  real  or  personal  prop- 
erty, or  by  a  third  person,  as  to  the  title,  In- 
cumbrances, boundaries,  location,  etc.,  with 
a  view  that  It  shall  be  relied  npon,  ordinary 
diligence  does  not  require  that  the  other 
party  shall  examine  the  records  to  test  the 
tmth  of  the  representation,  if  no  fact  or  cir- 
cumstance Is  disclosed  which  Is  calculated  to 
surest  a  doubt  as  to  the  truth  of  the  rep- 
resentation, and  thus  to  put  him  on  inquiry." 
Backer  v.  Pyne,  130  Ind.  288,  30  N.  E.  21, 
30  Am.  St  Rep.  231;  Lamm  v.  Port  De- 
posit, etc.,  49  Md.  233  ;  20  Cyc.  57,  and  note 
44.  See,  also,  Blley  v.  Bell,  120  Iowa,  618, 
95  N.  W.  170,  and  Reyi  olds  v.  Franklin,  39 
Minn.  24,  38  N.  W.  636,  as  InstmctlTe  cases 
on  this  subject 

[3]  2.  There  was.  ample  evidence  to  show 
that  there  was  a  partnership  existing  be- 
tween these  defendants,  at  least  that  there 
was  such  a  relation  between  them  relative  to 
this  particular  transaction  as  would  bind 
and  render  all  of  them  liable  for  the  fraud 
and  false  statements  of  the  man  Thles.  The 
stationery  nsed  by  the  firm  as  shown  in  the 
evidence  recited:  "Office  of  Gannon,  Oould- 
ing  &  Thies,  Real  Estate  and  Loans,  Insur- 
ance Rentals,  and  Abstracts  of  Title.  Oldest 
in  Enid.  Kstabllsbed  September  16,  1893»" 
etc.  ' 

Mr.  Gannon  as  a  witness  stated,  when  ask- 
ed as  to  the  relation:  "Gannon  &  Gouldlng 
as  real  estate,  and  Mr.  Thles  as  abstractor. 
Q.  Did  he  [Thles]  have  any  interest  In  real 
estate  and  loans?  A.  He  made  real  estate, 
and  so  did  we;  but  in  this  particular  trade 
we  were  both  mixed  up.  Q.  Explain  to  the 
Jury,  Mr.  Gannon,  how  Mr.  Thies  came  to  be 
interested  In  this?  A.  In  the  first  place  Mr. 
Thies  and  Gannon  and  Gouldlng  are  part- 
ners only  in  the  abstract  business.  Mr. 
Gouldlng  being  out  of  town,  I  got  Mr.  Thles 
to  assist  me  In  this  trade  and  go  with  Mr. 
King  to  see  the  land." 

Another  witness  said:  "A.  There  is  sever- 
al signs  tacked  In  front  of  their  office  on  the 
telephone  poles:   'Gannon,  Gonldlng  &  Thles, 


Real  Estate  and  Loans.  Money  had  low  rate 
and  no  red  tape.  Enid,  Oklahoma.'  Q.  Have 
they  got  signs  on  the  stairs?  A.  The  same 
algns  on  tin  leads  all  the  way  apstatra.^ 

If  these  tiiree  defmdaats  were  genera) 
partners  In  this  matter,  the  action  of  one 
was  the  action  of  alL  If  they  were  not  gen- 
eral partners,  and  Mr.  Thles  was  acting  tor 
the  othw  two  gentlemen  and  himself  In  this 
transaction  in  which  they  all  three  were  to 
receive  benefit  they  are  all  responsible  In 
Stanhope  v.  Swafford,  80  Iowa,  45,  45  N.  W. 
403,  It  Is  said:  "Where  one  partner,  while 
acting  for  the  firm,  makes  an  exchange  of 
lauds  by  means  of  false  representations,  the 
other  partner  is  liable  for  the  fraud,  though 
he  personally  takes  no  part  in  the  transac- 
tion, and  Is  Ignorant  of  the  fraud."  In  14 
A.  &  E.  Ency.  L.  (2d  Ed.)  166,  It  Is  stated 
in  the  text :  "It  Is  well  settied  that  a  per- 
son is  responsible  for  a  false  and  fraudu- 
lent representation  made  by  his  agent,  If 
authorized  by  him,  or,  though  not  expressly 
authorized,  if  made  by  the  agent  In  the 
course  of  his  employment  And  the  same  Is 
true  of  an  agent's  concealment  of  facts.  One 
Is  also  responsible  for  the  fraud  of  a  per- 
son who  has  assumed  to  act  for  him  without 
authority,  if  he  ratifies  his  act  by  accepting 
the  benefit  of  It  or  otherwise." 

3.  Several  Instructions  are  complained  of 
in  a  very  general  way,  without  the  citation 
of  authorities  to  sustain  the  contention  made; 
but  we  have  gone  over  the  declaration  of  law 
made  by  the  court  and  find  the  same  substan- 
tially correct  under  the  view  expressed  here- 
in of  the  law  of  the  case.  Several  Instruc- 
UoDS  were  given  as  asked  by  defendants,  and 
were  more  than  favorable  to  them.  Upon  the 
whole  there  is  no  substantial  error  In  the 
case. 

The  Jury  found  all  the  controverted  ques- 
tions of  fact  In  plaintiff's  favor,  and  there 
was  evideuce  on  all  the  Issues  fully  support- 
ing the  findings  of  the  Jury. 

The  Judgment  should  be  affirmed.  - 

PER  CURIAM.   Adopted  In  wbol& 


(42  OkL  20) 

HAZLETT  et  aL  T.  WILKIN.   (No.  9461.) 
(Supreme  Court  of  Oklahoma.  April  17',  1914.) 

fSvUabuM  hv  the  OourL) 

1.  APPEAI.  and  BRBOB  (f  lOSO*)— BZCLDBION 
OT  lUUATBRIAL  EVIDBNCE. 

It  is  never  reversible  error  to  refuse  im- 
material evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |8  1068,  1069,  4153-4157, 
4166;  Dec  Dig.  8  1050.*] 

2.  SET-OFF  and  CotJNTEBCIUAIH  (I  31*)— DAM- 
AGES FEOM  ToBT— Action  on  Contbact. 

Damages  arising  ont  of  an  actionable  tort 
in  a  land  trade,  cannot  be  set  off  or  counter- 
claimed,  in  •a  ^lut  OD  a  contract  which  was  sep- 
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armtfl,  disdnct,  and  apart  from  the  transaction 
in  which  the  tort  was  committed. 

(E3d.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Gfent  Dig.  1  52;   Dec  Dig.  { 

3.  Fbaud  (1 11*)— Expression  of  Opinion. 

A  porchaser  o<  land  cannot  predicate  fraud 
upon  statements  made  by  the  vendor  whirh, 
«itber  by  reason  of  their  form  or  subject-mut- 
ter, show  to  be  mere  expressions  of  opinion. 
A  purchaser  is  not  justified  in  relying  upon  the 
accuracy  of  such  statements,  and  if  be  does, 
and  the  opinion  turns  out*  wrong,  the  purchaser 
has  no  action  becanse  thereof. 

[Ed.  Note.— For  other  eases,  see  Fraud,  Cent 
Dig.  H  12,  18:  Dec.  Dig.  $  U.*] 

CommissloDers'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Oklahoma  Coun- 
ty; W.  R.  Taylor,  Judge. 

Action  by  R.  L.  Wilkin  against  C.  W. 
Hazlett  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Afflrmed. 

J.  H.  Grant,  of  Oklahonui  City,  for  plaln- 
CUb  in  error.  John  Roaten,  John  H.  Wright, 
and  Clarence  J.  BUnn,  all  of  Oklahoma  City, 
for  def^dant  in  error. 

BRSWBR,  a  The  defieaidant  In  error,  R. 
L.  WilUn,  sued  the  plalntifb  In  error,  G.  W. 
Haslett.  and  his  wife,  Caroline,  in  tiie  dis- 
trict oonrt  of  C^laboma  county,  and  aedted 
for  Judgment  on  tbelr  promissory  note  in 
the  Bum  of  f2474  and  the  f  weclosore  of  a 
mortgage  on  certain  lots  In  Oklahoma  City. 
In  ^Ir  last  amended  answer  the  defoidanta 
admit  the  execution  of  the  note  and  mort* 
gage,  and  then  for  farther  defense  and  for 
tlkdr  CTosB-petition  allege  that  the  note  and 
mortgage  had  been  procured  through  the 
fraud  and  deccdt  of  plaintiff,  and  becanse  of 
cNtaln  false  and  frandnlent  statements  of 
plaintiff,  npon  which  defendants  relied  and 
acted,  and  wttlvmt  which  they  would  not 
have  made  the  trade  resulting  In  the  note 
and  mortgage  and  because  of  which  they 
bad  been  damaged  in  a  sum  In  excess  of  the 
note  and  nwr^ge.  Defoldants  pray  for  a 
cancellation  of  the  note  and  mortgage,  for 
theit  costs  and  damages  In  excess  thereof. 
To  the  .all^^tton  of  the  crose^titlon  the 
plaintiff  filed  a  general  denial  for  a  reply. 
A  jury  was  impaneled  to  try  the  issues  thus 
presented,  and  at  the  close  of  all  the  evi- 
deice  the  court,  uiton  motion  of  the  plaintiff, 
withdrew  the  cause  from  the  jury,  and  ren- 
dered  judgment  for  plaintiff  for  the  amount 
of  the  note  sued  on  and  for  a  foreclosure  of 
the  mortgage  securing  the  same.  The  cause 
oomes  liere  by  case-made,  properly  certified, 
and  the  plaintiffs  in  error,  in  the  discussion 
hereafter  referred  to  as  defradants,  pre- 
sent two  grounds  for  a  reversal:  First,  that 
the  court  refused  to  admit  competent  evi- 
doice;  second,  that  the  court  erred  in  wlth- 
drawlng  the  cause  from  the  jury  and  ren- 
dering Judgment  for  plaintiff.  . 

The  focta  out  of  which  this  controversy 
arose,  brletly  summarized,  are:  Ttat  the  de- 


fendant Hazlett  some  time  In  the  fall  of  1007 
made  a  trip  to  the  western  part  of  the  state 
for  the  purpose  of  buying  a  farm.  Not  find- 
ing one  to  suit  him  on  this  trip,  he  returned 
to  Oklahoma  county  and  enlisted  the  services 
of  a  real  estate  agent  named  Doxsle,  who 
had  beeu  handling  property  for  him,  to  go 
with  him  in  search  of  a  suitable  place.  They 
went  to  Roger  Mills  county  about  the  4th 
of  December,  1907,  to  the  home  of  the  plain- 
tiff, arriving  after  night,  and  with  whom  they 
passed  the  night.  It  does  not  appear  that 
Wilkin  previously  knew  of  their  coming,  or 
had  been  in  any  negotlatlonB  with  either  of 
them  relative  to  selling  the  defendant  his 
farm.  That  next  morning,  however,  a  trade 
was  mentioned,  and  the  plaintiff  priced  his 
farm  of  390  acres  at  98,500,  offering  to  take 
a  small  payment  in  cash,  the  assumption  of 
a  certain  mortgage  then  on  the  farm,  and 
the  remainder  of  the  purchase  price  to  be 
closed  up  by  note  and  mortgage.  After  look- 
ing at  other  farms  in  the  vicinity  the  de- 
fendant acc^ted  the  terms  offered  and 
tiongbt  the  farm.  On  the  same  trip  and  there- 
after the  defendant  bought  a  large  amount 
of  live  stock,  feed,  farming  machinery,  and 
utensils  then  on  the  farm,  at  certain  agreed 
prices  for  the  various  items,  and  a  month 
later  executed  the  note  and  mortgage  In 
suit  on  the  Oklahoma  City  property,  tor  the 
purcbue  price  of  this  pmsonal  property. 
Some  months  afterwards  the  defendant,  not 
having  been  able  to  obtain  as  large  and  as 
advantageous  a  loan  on  the  lands  he  had 
bought  as  be  desired,  rescinded  the  land 
trade  by  mutual  agreemoit  with  plaintiff, 
and  deeded  the  land  btadk. 

The  claim  <tf  fraud  made  by  defendant 
relates  solely  to  the  land  trade.  It  consists 
in  Che  dalm  that  plaintiff  and  the  man 
Doxsie  whom  defendant  avers  was  plaintifrs 
agent,  but  who  in  &ct  came  Into  the  mat- 
ter at  detoidant's  instance,  had  represented 
to  him  that  he  could  obtain  a  loan  from  the 
state  school  land  d^rtmokt  in  the  sum  of 
$5,000,  wlOi  Interest  rate  of  6  pw  cent  on 
the  lands  he  was  buying,  and  that,  raying 
upon  this  representation,  he  bou^t  the  land, 
and  that  the  representations  were  false  and 
untrue;  that  there  were  certain  irregulari- 
ties in  the  title  to  the  land  which  were  ob- 
jected to  by  the  school  land  department  and 
tbat  under  its  rules  and  r^tatlonB  It  would 
not  loan  more  than  $2,900  to  any  one  bor- 
rower regardless  of  the  value  of  his  prop- 
erty. The  defmdant  then  claimed  that  the 
purchase  of  the  personal  property  was  a  part 
and  parcel  of  the  land  trade;  and  that  he 
agreed  to  give  double  the  value  of  the  per- 
sonal property,  or  nearly  so,  because  be 
thought  be  was  getting  the  land  cheap ;  and 
that  he  would  not  have  bought  the  personal 
property  at  the  price,  except  for  the  fact  of 
the  land  trade ;  and  that  he  would  not  have 
made  the  land  trade  but  for  the  fraudulent 
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representations  of  t>lBliitlff  relative  to  the 
loan  be  coald  obtain  on  It;  and  that  be- 
cause of  all  these  things,  the  note  and  mort- 
sage  In  suit  was  franduleatl^  obtained  and 
was  without  consideration,  and  ong^t  to  be 
canceled  and  held  for  naught. 

[1]  1.  The  plaintiff  In  error  complains  that 
an  objection  was  sustained  to  a  question  ask- 
ed of  the  plaintiff,  which  was  intoided  to 
show  that  he  wonld  not  hare  received  back 
the  personal  property  for  which  the  note 
was  given,  had  a  return  been  offered.  As 
a  matter  of  fact  the  question  was  answered 
•8  deshred  by  defendant,  r^rdless  of  the 
fact  that  the  objection  to  It  bad  been  sus- 
tained, and  the  answer  was  not  stricken  or 
witlidrawn  from  the  Jury.  But,  as  we  view 
the  case,  the  evidence  never  developed  to  a 
point  at  which  this  question  became  material. 
If  the  defense  failed  for  want  of  proof,  and 
we  think  it  did,  the  ofTer  to  return  was  quite 
unimportant 

[2]  2.  We  have  examined  the  evidence, 
claimed  in  the  briefs  to  be  material,  and 
ttiink  the  court  vras  quite  right  In  withdraw- 
ing the  case  from  tbe  Jury  and  rendering 
judgment  for  plaintUf.  There  was  no  valid 
defense  shown  by  the  evidence,  nor  was  the 
right  to  recover  damages  made  to  appear. 
The  evidence  falls  for  at  least  two  reasons: 
First  It  shows  that  tbe  purchase  of  the  per- 
sonal property  was  a  distinct  and  separate 
transaction  from  that  of  the  purchase  of  the 
farm.  It  is  clearly  shown  that  the  land 
transaction  had  been  completed  without  refer- 
ence to,  or  mention  of,  a  sale  of  the  personal 
property.  While  the  defendant  says  he  would 
not  have  needed  or  bought  the  personal  prop- 
erty if  he  bad  not  had  the  farm,  yet  bis  own 
evidence  shows  that  the  land  trade  had  been 
fully  agreed  upon,  and  the  live  stock  trade 
came  up  later  as  a  distinct  and  independent 
matter.  This  bdng  tbe  case,  even  if  there 
was  an  actionable  tort  in  tbe  land  trade,  dam- 
ages arising  out  of  it  cannot  be  set  off  or 
counterclalmed.  In  a  suit  on  a  contract  which 
was  separate,  distinct  and  apart  from  the 
matter  in  which  the  actionable  tort  was  com- 
mitted. First  National  Bank  of  Lawton  v. 
Thompson,  137  Pac.  6eg,  and  cases  cited;  St 
L.  &  S.  F.  Ry.  Co.  V.  Bradford.  18  Okl.  154, 
8S  Pac.  lOSO;  sections  4745-4747.  Harris-Day 
Code,  and  citations;  Nation  v.  Planter^  & 
Mechanics'  Bank.  29  Okl.  819.  119  Pac.  977. 

[3]  But  aside  from  tbe  unavailability  of 
the  claim  for  damages,  tbe  evidence  of  state- 
ments made  by  plaintiff  to  Induce  tbe  trade 
falls  to  make  a  case  of  fraud  and  deceit  Tbe 
evidence  in  its  strongest  light  Is  that  plaintiff 
and  Doxsle  told  defendant  that  tbe  officers  of 
tbe  school  land  department  of  the  state  gov- 
ernment who  handle  tbe  school  funds,  would 
loan  him  $5,000,  at  S  per  cent  Interest,  on 
the  farm.  It  is  not  claimed  that  plaintiff  or 
Doxsle  were  offlcera  of,  or  in  any  way  con- 
nected with,  the  school  land  department,  or 


tbe  louili^  of  the  school  funds,  or  that  thejr 
bad  any  greater  or  other  knowledge  of  what 
tbe  offlciala  might,  could,  or  would  do,  in  tb* 
matter  of  making  a  loan,  than  defendants  or 
other  dtizens  bad.  The  loaning  of  s<4iool 
funds  by  the  officers  charged  with  that  duty 
involves  the  exercise  of  dlacretion  and  judg- 
ment to  be  applied  to  each  application  for  a 
loan.  No  man  baa  a  right  to  bdleve  and  rely 
upon  the  guess  of  another  as  to  what  tbe 
Judgment  and  detdslon  of  another  man  may 
be  in  a  given  case  calling  for  discretion.  Judg- 
ment, and  dedslon.  This  leads  us  to  say, 
without  hedtatlon,  that  if  tbe  statements 
were  made  as  charged,  it  was,  and  could  b«^ 
under  tbe  circumstances,  nothing  more  than  a 
statement  of  opinion.  And  defendant  had  ns 
right  to  receive  or  believe  It  to  be  other  or 
greater  than  that  It  most  appear  to  any  one 
that  the  facts  it  Is  claimed  were  stated  were 
not  and  could  not  have  been  within  tbe  per- 
sonal knowledge  of  plaintiff.  We  do  not 
ieel  like  passing  this  question  by,  however, 
without  saying  that  both  Wllkin  and  Doxsia 
deny  making  the  statements  in  the  manner 
attributed  to  them.  Wllkin  denies  saying 
anything  about  it  Doxsle  says  be  merely 
stated,  in  discussing  tbe  probability  of  a  loan 
by  tbe  department,  that  he  thought  the  tract 
of  laud  to  be  of  sufficient  value  to  justify  a 
loan  of  $6,000.  This  is  tbe  more  reasonable 
and  probable  view  of  what  did  occur. 

In  20  Cyc.  61,  it  Is  said:  "According  to  the 
principles  before  stated,  If  the  vendor's  state- 
ment either  by  reason  of  Its  form  or  subjects 
matter,  is  merely  the  expression  of  an  opin- 
ion, it  is  one  on  which  the  purchaser  Is  not 
justified  in  relying,  and  therefore  Is  not 
actionable. See  note  15.  Century  Digest, 
vol.  23.  S  12,  p.  1668,  tit  Fraud  (and  numerona 
illustrating  cases  cited  and  digested), 

Tbe  cause  shonid  be  afflmied. 

PSBGUBIAU.  Adopted  In  1rbol« 


142  OU.  1> 
mMELL  T.  PURCELU   (No.  3203.) 
(Supreme  Court  of  OUahoma.  April  17, 1911) 

(8yttahu§  hp  «hs  CourtJ 

1.  Apfeai.  and  Ebrob  (I  100*J*)  —  FiMniiros 

OP  Fact— CONFLICTINQ  EVIDKNCE. 

Wber«  there  are  controverted  Issues  of 
fact  and  conflicting  testimony  as  to  their  ex- 
isteoce,  tbe  GodiDga  of  the  jury  in  reference 
thereto  under  iuBtructions  not  complalQed  ol 
should  be  binding  on  this  court 

[Ed.  Note.— For  other  cases,  see  Appeal  ana 
Error,  Cent  Dig.  H  SOSfr-^?;  Dec  Dig.  | 
1002.-) 

2.  WrritEssss  (|  255*)  ~  Bionr  to  Kbfbksu 
Mbuobt — Refebencb  to  Mbuobamda. 

Upon  an  issue  as  to  tbe  number  of  acres 
m  a  tract  of  land,  a  witness  who  stepped  the 
land  and  made  a  memoranda  of  its  diioenKloDS 
in  steps  at  tbe  time  will  be  allowed  to  refresh 
bis  memory  as  to  the  number  of  steps  by  rdt- 
erence  to  such  memoranda. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent  Dig.  ||  S74-«90;  Dec  Dig.  |  295.*) 
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CominlssIoiieTs'  Opinion,  Division  No.  2. 
Error  from  County  Court,  Pawnee  County; 
B^«d  S.  Lis  com,  Judge. 

Action  on  a  contract  by  W.  M.  Purcell 
against  J.  C.  Elwell.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Affirmed. 

Blake  ft  Hazlett,  of  Cleveland,  for  plain- 
tlff  In  error.  Goodwin  &  Hayes,  of  Cleve* 
land,  for  defendant  In  error, 

HABRISOX«  O.  This  waa  an  action  by 
W.  M.  Purcell  against  J.  O.  Elwell  for  $60, 
ao  alleged  balance  due  on  a  rent  contract 
The  action  was  originally  brought  in  the 
justice  cooit,  and  Judgment  rendered  in 
foror  of  Purcell.  Elwell  appealed  to  the 
county  court,  where  Judgment  was  again 
rendered  in  favor  of  Purcell,  and,  from  such 
Judgment,  the  defendant,  Elwel^  api>ealed. 

Only  two  assignments  of  error  are  urged 
In  the  brie^  to  wit:  That  there  was  an  im- 
proper Joinder  of  parties ;  and  error  in  per- 
mitting the  ^alntlfl,  FurceU,  to  refer  to  cer^ 
tain  memoranda  in  order  to  refresh  bis  mem- 
ory as  to  coialn  facts.  The  first  contention 
Is  based  on  the  allegations  in  tiie  answer  and 
the  assumption  of  counsel  that  the  defendant 
below  was  a  tenant  in  common  wltb  others, 
and  tbat  under  the  law  cotenants  should  be 
sued  Jointly.  The  contention  of  plaintiff  In 
error  as  to  the  law  on  this  subject  Is  correct, 
and  the  authorities  dted  in  support  of  such 
contention  announce  the  correct  doctrine ;  but 
tliat  issue  is  not  before  this  court. 

[1]  The  plaintiff  below  brought  his  action 
fbr  $60,  alleged  to  be  a  balance  due  on  a 
rent  contract  wherein  the  plaintiff  had  leased 
or  rented  to  defendant  the  sum  of  25  acres 
to  be  fanned  at  a  casta  rental  value  of  $3  per 
acre,  $15  of  which  had  been  paid  by  defend- 
ant to  plaintiff  on  such  contract;  the  bal- 
ance, $60,  remaining  due  and  unpaid.  And 
while  the  issue  as  to  liability  of  cotenants 
was  raised  la  the  answer,  yet  the  theory  up- 
on which  plaintiff  below  based  his  cause  of 
action  was  tbat  plaintiff,  being  In  control  of 
the  land  In  question,  and  having  authority  to 
rent  same,  did  rent  25  acres  to  the  defendant 
at  an  agreed  casta  price  of  $3  per  acre,  and 
that  defendant  owed  a  balance  of  $60  to 
plaintiff  on  such  contract  The  issues  wheth-. 
er  the  defendant  owed  plaintiff  said  balance 
on  a  contraqt  with  plaintiff,  or  whether  there 
were  other  cotenants  who  were  liable  for  a 
portion  of  the  balance  due,  were  submitted  to 
the  Jury  under  iiratrucUons  from  the  court 
of  which  no  complaint  is  made  here,  and  the 
findings  of  the  Jury  and  the  Judgment  of  the 
court  thereon  upon  the  controverted  issues  of 
fact  should  be  binding  with  this  . court 

As  to  the  other  contention,  we  find  no  ma- 
terial error  in  the  record  in  the  fact  that  the 
court  permitted  plaintiff  to  refresh  his  mem- 
ory by  reference  to  certain  memoranda- 
There  was  an  issue  of  fact  as  to  the  amount 


of  land,  as  to  the  number  of  acres  involred, 
the  plaintiff  claiming  the  amount  to  be  25 
acres,  the  defendant  claiming  it  to  be  only 
17 ;  and  the  plaintiff  was  permitted  to  refer 
to  a  memoranda,  which  he  bad  made  at  the 
time  the.  land  was  stepped  off  by  himself  in 
company  with  defendant.  In  order  to  refresh 
bis  memory  as  to  the  dimensions  of  the  land 
in  steps,  the  memoranda  disclosing  that  cer- 
tain lots  of  the  land  In  Question  were  so 
many  steps  by  so  many  qteps. 

12]  The  doctrine  of  allowb^  a  witness  to 
refer  to  written  memoranda  In  order  to  re- 
fresh his  memory  as  to  facts  is  well  settled 
in  McEelvey  on  Evidence,  pp.  SSI,  896,  and 
the  texts  therein  announced  amply  supported 
by  the  decisions  dted.  The  satne  doctrine  is 
announced  in  17  Gyc.  899,  and  TJnderhill  on 
Evidence,  477.  In  fact,  we  know  of  no  work 
on  evidence  which  purports  to  deny  a  puty 
that  privilege  under  proper  condition,  and 
we  think  under  the  record  presented  tbat  tbe 
plaintiff  below  btonght  himself  suffldeptly 
wltiiln  the  rule  for  allowing  a  witness  to  re- 
fresh his  memory  by  reference  to'  a  memo- 
randa of  this  (Character,  and,  that  upon  the 
record  beton  us,  the  Judgment  should  be  af- 
firmed. 

PER  CURIAM.  Adopted  in  wbola 


(42  Okl.  13) 

HENRY  V.  MORRIS  &  CO.    (No.  3256.) 
(Supreme  Court  of  Oklahoma.   April  17,  1914.) 

fSyllaiut  ly  tke  Court.) 

1.  Bvudence       513,  539*)— WnNBSSES— Ex- 
pert Tbstimokt. 

Id  an  action  for  IniurieB  caused  by  the 
ne^sent  conitmctioD  of  tbe  framework  of  a 
building,  where  it  is  necessary  for  the  jury  to 
understand  how  it  is  constructed  in  order  to 
determine  whether  It  is  neeligentlv  done,  and 
such  framework  is  so  complicated  that  the  jury 
cannot  understand  how  it  is  constructed  with- 
out the  testimony  of  an  expert.  It  is  not  im- 
proper to  admit  expert  testimony ;  and,  in 
such  case,  architects,  carpentersj  and  builders, 
if  their  experience  and  obflervation  are  shown 
to  be  sufficient,  are  competent  to  testify. 

[Ed.  Note.— For  other  oase^  Evidence, 
Cent.  Dig.  IS  2317,  2318,  234&-^362;  De&  Dig. 
§§  513.  539.  •! 

2.  iNSTBUCnOItS  Apfboved. 

Instmctions  examined  and  held  to  contain 
no  material  error. 

3.  Appeal  and  Erbob  Q  1004*)— Vbbdict^ 
Inadequate  Recovbbt. 

A  Jndgment  will  not  be  reversed  because 
of  the  smallness  of  the  verdict,  where  it  does 
not  appear  from  the.  record  that  the  verdict  is 
less  than  the  actual  pecnniary  loss  sustained, 
nor  that  the  jury  was  wrong  in  its  estimate  of 
tbe  extent  of  the  injuries, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  «  3944-S947;  Dec.  Dig.  { 
1004.*! 

CommlsslonerB'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Oklahoma  Coun- 
ty ;  W.  R.  Taylor,  Judge. 


*rer  other  cases  see  bmd«  toplo  and  section  NUMBER  i&  Deo.  Dls.  ft  Am.  Dig.  Key-No.  Series  ft  Rsp'r  I&dozea 
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&.ctioii  by  Hayden  Henry  against  Morris 
A  Co.,  for  damages.  Judgment  for  plaintllT, 
anil  plaintiff  brings  error.  Affirmed. 

Moss,  Turner  &  Mclnnls,  of  Oklahoma 
City,  for  plaintiff  in  error.  Amea,  Chambers, 
Lowe  &  Richardson,  of  Oklahoma  City,  for 
defendant  In  error. 

HARRISON,  C.  This  was  an  action  by 
Hayden  Henry  against  Morris  &  Co.,  for 
damages  sustained  from  a  fall.  Henry  was  a 
carpenter  in  the  employ  of  Morris  &  Co., 
in  the  construction  of  Its  packing  plant  At 
the  time  of  the  fail  and  the  injuries  com- 
plained of,  he  was  engaged  in  remoTlng  a 
temporary  floor,  and,  while  doing  this  work, 
he  was  standing  on  a  joist  or  crossbeam,  and, 
while  in  the  act  of  rai^g  a  piece  of  lum- 
ber, the  joist  or  crossbeam  on  which  he  was 
standing  turned,  throwing  him  head  foremost 
some  10  or  12  feet  into  the  basement  beneath. 
The  action  Is  based  upon  the  defective  and 
negligent  construction  of  the  joist  In  that  It 
was  not  sufficiently  braced  or  nailed  to  con- 
stitute a  safe  place  upon  which  to  stand  while 
doing  the  work  he  was  engaged  in  doing. 
The  defendant  company  denied  any  negli- 
gence, and  charged  plaintiff  with  contributory 
negligence  in  falling  to  use  ordinary  care  and 
prudence  in  the  premises,  and  the  cause  was 
tried  upon  the  question  of  negligence  on  the 
part  of  the  company  and  contributory  negli- 
gence on  the  part  of  the  plaintiff  and  on  the 
question  of  the  extent  of  the  Injuries  sus- 
tained. The  jury  returned  a  verdict  In  fa- 
vox  of  plaintiff  in  the  sum  of  $1,  and  plaintiff 
appeals  upon  the  ground  that  the  court  erred 
in  refusing  to  set  the  verdict  aside  and  ^ant 
a  new  trial  because  of  errors  in  the  admis- 
sion of  certain' expert  testimony,  and  errors 
In  certain  Instructlona,  and  upon  the  further 
ground  of  error  In  refusing  to  set  aside  the 
rerdict  because  of  the  smallness  thereof. 

[1]  While,  under  the  peculiar  circumstanc- 
es of  this  case,  we  think  we  ml^t  properly 
hold  that  the  actions  of  the  court  in  the  ad- 
mission of  the  testimony  complained  of,  and 
Saving  of  the  instructions  complained  of.  If 
erroneous,  were  harmless  for  the  reason  that 
plaintiff  obtained  a  verdict  in  his  favor  and 
got  everything  he  asked  for  except  the 
amount  of  damages  he  claimed,  and  no  com- 
plalht  is  made  of  the  instructions  of  the 
court  as  to  the  measure  of  damages,  yet, 
from  its  character  under  the  circumstances, 
we  feel  it  proper  to  hold  Uiat  no  error  was 
committed  in  the  admission  of  the  testimony 
complained  of.  The  testimony  in  question 
was  that  of  experienced  carpenters,  build- 
ers, and  contractors.  The  condition  of  Che 
framework  of  the  stmctore,  the  number  of 
beams  and  joists,  and  the  purpose  for  which 
they  were  put  in,  and  the  support  they  were 
Intended  to  give,  the  weight  th^  were  in- 
tended to  bear,  and  uses  for  wliich  they  were 
put  in  were  so  complicated  that  it  would  have 
been  ectremely  difficult,  If  not  wholly  Impos- 


sible, for  the  jury  to  have  understood  just 
what  the  facts  were  without  some  explana- 
tion by  parties  who  knew,  and  the  case  does 
not  fall  within  the  rule  announced  in  Hicks 
V.  Davis,  32  Okl.  195,  120  Pac.  260,  for  In 
that  case  the  facts  were  so  plain  and  simple, 
and  all  the  conditions  being  such  as  to  be 
matters  of  such  common  understanding  as  to 
be  put  before  the  jury  without  the  necessity 
of  ex[>ert  explanation.  The  opinion  of  experts 
in  that  case  would  not  have  given  the  jury 
any  additional  light  as  to  what  the  facte 
actually  were,  and  in  such  cases  the  authori- 
ties have  generally  rejected  expert  testimony. 
While,  on  the  other  hand,  whenever  condi- 
tions are  such  that  the  jury  cannot  under- 
stand just  what  the  facts  are,  or  in  cases 
where  they  may  be  materially  enlightened 
as  to  what  facts  existed,  experts  have  been 
allowed  to  testify,  and,  aa  a  general  rule, 
architects,  carpenters,  and  builders.  If  their 
experience  and  observation  are  shown  to  be 
sufficient,  are  quallfled  as  experts. 

The  rule  is  stated  in  12  Am.  &  Eng.  (2d  Ed.) 
430,  as  follows:  "A  builder  may  give  his  ex- 
pert opinion  as  to  whether  the  walls  of  a 
building  were  sufficient  to  sustain  it.  Build- 
ers have  been  held  competent  to  give  an 
opinion  as  to  whether  the  fioor  and  Joists  of  a 
grand  stand  In  a  park  were  sufficiently 
strong  to  endure  the  strain  which  they  were 
intended  to  bear.  The  effect  of  a  knot  or 
crossgrain  upon  the  strength  of  a  piece  of 
timber,  the  character  and  strength  of  hem- 
lock as  a  scaffolding  material,  the  strength, 
toughness,  and  durability  of  certain  anchoring 
strips,  and  the  length  of  time  bridge  tim- 
bers had  been  decayed  are  all  proper  subjects 
of  erpext  testimony  by  carpenters  and  build- 
ers." 

In  17  Cyc.  228,  the  rule  Is  stated  as  fol- 
lows: "Witnesses,  like  architects,  builders, 
contractors,  or  engineers,  who  are  Shown  to 
have  adequate  experience  of  the  trade  at  a 
period  which  would  make  th^r  knowledge 
relevant  and  to  be  adequately  quallfled  to 
form  a  judgment  as  to  the  matter  of  which 
they  purported  to  speak,  may  testify  as  to 
the  cost  of  houses  or  other  structure  and  as 
to  the  effect,  propriety,  safety,  or  time  re- 
quired for  particular  operations.  The  strength 
of  particular  forms  of  construction  and  wheth- 
er sufficient  for  an  intended  use.   *   *  •** 

Practically  the  same  rule  is  announced  In 
Chamberlayne  on  Hod.  Et.  %  2382,  and  sup- 
poried  by  an  ample  list  of  authorities.  Hence 
we  must  hold  that  no  error  was  committed 
in  this  regard. 

[2]  Also,  from  an  examination  of  the 
court's  Instructions,  we  cannot  say  that  any 
material  error  to  plalntlfrs  prejudice  Is  to 
be  found  in  the  cdiarge.  Considered  as  a 
whole,  aa  one  entire  charge  upon  the  nuite- 
rial  Issues  involved,  we  think  the  law  was 
stated  with  reasonable  fairness  and  correct- 
ness. 

[3]  As  to  the  other  question,  namely,  that 
the  verdict  la  too  small,  we  cannot  say,  aa  a 
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matter  of  law  that  the  court  erred  In  refusing 
to  set  the  verdict  aside  on  tlils  grouod,  nor  do 
we  feel  Justified  In  saying  that  as  a  mat- 
ter of  fact,  under  tjie  evidence,  the  jury  was 
wrong  in  their  estimate  of  the  injuries 
be  sustained.  They  heard  and  weighed  the 
testimony  as  to  the  extent  of  his  injuries, 
and  under  proper  instructions  from  the  court 
determined  such  issue,  and  we  cannot  say, 
from  an  examination  of  the  record,  that  his 
Injuries  were  greater  than  those  found  by  the 
Jury,  nor  tliat,  as  a  matter  of  law,  the  judg- 
ment should  be  reversed,  and  the  cause  sent 
back  for  another  triai. 

We  t>elieve  the  Jndgment  should  be  af> 
firmed. 

PER  CURIAM.   Adopted  In  wbole. 


(tt  ou.  4) 

AIiFRISD  T.  ST.  LOUIS,  L  H.  &  S.  RT.  CO. 

(No.  330».) 

(Supreme  Cburt  of  Oklahoma.   Apnl  17,  1914.) 

(Byttahut  &v  f  A«  Court.) 

Appeal  asd  Kbbob  (8  lOOB*)— Tbial  (|  260*) 
—  Vekdict  —  Evidence  —  Bbtusai,  of  Ih- 
stbuctions  covebed. 

A  judgment  will  not  be  reversed  for  refus- 
al to  give  a  requested  instruction,  although 
such  requested  inatructioQ  may  correctly  state 
the  law,  if  the  law  appiicable  to  the  facta  in- 
TolTcd  Is  correctly  covered  by  the  court's 
charge,  nor  will  a  verdict  based  upon  conflict- 
ing testimony  be  set  aside,  where  the  evidence 
reasonably  tends  to  support  such  verdict. 

[Ed.  Note.— For  otlier  casee,  see  Appeal  and 
Srror,  Cent  Dig.  U  3035-;i937:  Dec  Dig.  § 
1002;*  Trial,  Cent.  Dig.  {{  651-060;  Deo.  Dig. 

1 2oa*] 

Commlaslonas*  Opinion,  Division  Mo.'  2. 
Error  from  District  Cburt,  Sequoyah  Coun- 
ty; John  H.  Pftchford,  Judge. 

Action  by  John  A.  Alfred,  as  administrator 
of  the  estate  of  Luther  Woodring,  deceased, 
against  the  St.  Louis,  Iron  Mountain  ft 
Southern  Railway  Company,  for  damages. 
Judgment  for  defendant,  and  plaintiff  brings 
o-ror.  Affirmed. 

W.  H.  Browne  and  T.  P.  Shackelford,  both 
of  Salllsaw,  for  plaintiff  in  error.  Thos.  B. 
Pryor  and  Vtncent  M.  Miles,  both  of  Ft 
Smith,  Ark.,  for  defoidant  in  error. 

HARRISON,  C.  This  was  an  action  by 
the  administrator  of  the  estate  of  Luther 
Woodring  against  the  defendant  railroad 
company  for  damages  resulting  from  the 
death  of  Woodring,  alleged  to  hare  been 
caused  by  an  assault  upon  Woodring  by  a 
brabeman  on  a  passenger  train  on  defendant 
road.  The  plaintiff  alleged  tbat  Woodring 
was  wrongfully  and  unlawfully  assaulted  by 
the  brakeman  and  beaten  with  a  lantern  in- 
to a  semiconscious  state,  which  caused  him 
to  fall  off  of  the  train,  from  which  fail  death 
resulted.  The  defendant  answered  and  de- 
fended the  action  on  the  ground  that  de- 
ceased was  drunk  and  disorderly  and,  upon 
being  remonstrated  with  by  the  brakeman 


for  his  boisterous  and  disorderly  conduct,  as- 
saulted the  brakeman,  and  that  the  brake- 
man  acted  in  self-defense  In  the  affray,  and 
on  the  further  ground  that  his  falling  off 
the  train  was  not  the  result  of  being  struck 
by  the  brakeman  but  was  the  result  of  his 
own  state  of  drunkenness.  The  cause  was 
tried  and  verdict  rendered  upon  the  testi- 
mony adduced  at  the  trial.  No  witness  for 
the  plaintiff  knew  Just  how  the  affair  arose 
further  than  tliat,  upon  hearing  a  row  or 
noise  in  that  end  of  the  car,  they  turned 
and  saw  the  brakeman  striking  Woodring 
over  the  head  with  his  lantern.  The  wit- 
nesses for  the  defense  testified :  That  Wood- 
ring  had  been  drunk  and  boisterous,  having 
a  bottle,  which  they  supposed  to  be  a  quart 
botUe  of  whisky,  in  his  pocket  Tbat  he  had 
gone  into  the  toilet,  leaving  the  door  open, 
and  while  In  there  the  brak«nan  came 
through  the  train  and  att^pted  to  close  the 
toilet  door.  Whereupon  deceased  came  out 
of  the  toilet  and  began  cursing  the  brake- 
man,  threatening  what  he  would  do  to  him, 
and  either  struck  at  him  or  caught  at  his 
collar,  whereupon  the  brakeman  struck  him 
two,  three,  or  four  times  with  his  lantern, 
breaking  the  lantern  over  his  head  and  face, 
but  that  the  difficulty  ended,  the  brakeman 
passed  on  through  t^e  car,  and  Woodring 
stepped  out  upon  the  platform,  and,  when 
last  seen  by  any  witness,  was  reaching  for- 
ward as  though  to  take  hold  of  the  hand- 
holds on  the  platform.  When  discovered 
along  the  track  he  was  dead,  but  the  physi- 
cian who  was  called  in  attendance  testified 
that  he  bad  no  cuts  or  abrasions  about  his 
head  and  face,  such  as  would  render  a  man 
senseless  from  the  strokes.  Upon  these  is- 
sues and  the  testimony  adduced,  the  jury 
returned  a  verdict  In  favor  of  the  railroad 
company,  and,  from  the  judgment  rendered 
thereon,  the  case  was  appealed  here. 

Only  two  propositions  are  urged  for  re- 
versal, to  wit :  The  giving  of  certain  instruc- 
tions by  the  court,  and  the  refusal  to  give 
certain  Instructions  offered  by  the  plaintiff. 
After  an  examination  of  the  record,  we  do 
not  feel  justified  In  reversing  the  judgment 
upon  either  ground.  The  Issues  Involved 
were  very  fairly  and  fully  given  to  the  Jury 
in  the  court's  charge,  in  a  charge  which  Im- 
presses us  as  being  altogether  favorable  to 
the  plaintiff.  It  is  not  necessary  to  pass  up- 
on the  question  whether  the  instructions  of- 
fered by  plaintiff  correctly  stated  the  law  or 
not,  as  all  the  material  issues  involved  In 
the  case  and  the  law  applicable  thereto  were 
given  to  the  jury  with  reasonable  fairness, 
fullness,  and  correctness.  In  such  cases  a 
judgment  will  not  be  reversed  for  refusal  to 
give  an  offered  instruction,  although  such 
offered  Instruction  may  correctly  state  the 
law.  See  Enid  City  Ry.  Co.  v.  Addle  Rey- 
nolds, 34  Okl.  405,  126  Pac.  193 ;  McMaster 
V.  Bank,  23  Okl.  550.  101  Pac.  1103,  138  Am. 
St  Rep.  831;  Finch  v.  Brown,  27  Okl.  217, 
111  Pac.  391;  EUet-KendaU  Shoe  Co.  v.  Ross, 
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28  OU.  607. 115  Pac.  8^;  Pioneer  Telegraph 
&  Telephone  Co.  t.  Davis*  Adm'r.  28  Okl.  783, 
116  Pac  432;   Gulf,  Colorado  &  Santa 
Ry.  Co.  T.  U  B.  Taylor,  87  UkL  99,  ISO  Pac. 
574. 

And  open  the  testimony,  and  tmder  the 
court's  Instructions,  the,  Jury  returned  a  Ter- 
dlct  in  favor  of  the  defendant,  a  verdict 
which,  In  our  opinion,  Is  reasonahly  support- 
ed by  the  evidence.  Hence,  under  the  well- 
settled  and  r^eatedly  announced  rule  of 
this  court,  we  do  not  feel  authorieed  to  dis- 
turb the  verdict  nor  reverse  the  Judgment 
based  tbereon.  Covington  v.  Fisher,  22  OkL 
207,  97  Pac.  615;  a,  B.  I.  &  P.  By.  Co.  v. 
Mitchell.  10  Okl.  579.  101  Pac.  850;  toeb 
Loeb,  24  Okl.  384,  103  Pac.  570;  Bird  v. 
Webber.  2a  OU.  583,  101  Pac.  1052;  C.  B.  L 
&  P.  By.  Go.  T.  Broe,  2S  Okl.  396,  100  Pac 
523. 

Hence,  from  the  entire  record  and  upon 
the  authorities  above  cited,  Uie  Judgment  of 
the  trial  court  most  be  affirmed. 

PEB  GUBIAU.  Adopted  In  whole. 


(42  Okl.  49) 

CMVELANO  TRINIDAD  PAVING  CO.  V. 
MITCHELL  et  aL   (No.  3638.) 

(Supreme  Court  of  Oklahoma.  April  17,  1914.) 

(Byllabut  hy  the  Court.} 

1.  McmciPAL  COBFOBATIONS  (J  755*)— DEFBO- 

TivE  Stbeets— Pbbsokai.  InjnBiEft— Liabu.- 

JTT. 

It  is  the  duty  of  a  municipal  corporation 

to  use  ordinary  care  aud  diligence  to  keep  its 
streets  and  sidewalks  in  a  reasonably  safe  con- 
ditioD  for  public  use  in  the  ordioar;  modes  of 
travel,  and  a  failure  to  do  so  renders  the  mu- 
nicipality liable  to  one  injured  by  reason  of 
Rucli  negligence,  providing  tne  party  injured  ex- 
ercised ordinary  care  to  avoid  the  injury. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  !§  1587.  1689,  1590; 
Dec.  Dig.  S  765.*] 

2.  Neqlioence  (88  4, 130*)— "OBDinABT  Cabb" 
—Question  foe  Jubt. 

"Ordinary  care."  as  applied  to  personal  in- 
jury cases,  means  that  degree  of  care  aud  cau- 
tion which  might  reasonably  be  expected  from 
an  ordioarily  prudent  person  under  the  circum- 
stances, and  u  a  question  of  fact  for  the  jory 
to  determine. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  S8  6,  277-353;  Dec  Dig.  S§  4,  136.* 

For  other  definitions,  see  Words  and  Phras- 
es. voL  6,  pp.  5029-5012;  YtA,  8>  pp.  7730^ 
7740.] 

3.  McNiciPAt  CoBPOBATioNs  (8}  788,  an.*)— 
Defective  Stbeets— Noticb--Que8tiok  vob 

JCBY. 

The  notice  of  a  defective  street  or  side- 
walk to  a  city  may  be  actual  or  constructive. 
The  question  of  notice  la  one  of  fact  for  the 
jury  to  determine. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  88  1641-1643,  1646, 
1652.  1745-1757:  Dec  Dig.  88  788,  SO.*] 

4.  MUNaciPAI.  COBPOBATIOITS  (f  800*>— DEFEC- 
TIVE Streets— Pebsonal  Injubies— Liabil- 
ity OF  CONBTRUCTION  COMPANY. 

It  is  the  duty  of  a  construction  company 
makiaj;  street  itnprorementB  under  contract. 


when  in  the  course  of  such  improvement  It 
creates  a  defect  in  the  sidewalk  so  as  to  render 
the  same  unsafe  for  ordinary  travel  and  use, 
to  immediately  repair  such  defect  and  to  place 
such  sidewalk  in  a  reasonably  safe  condition  for 
ordinary  use  and  travel,  and  a  failure  to  dis- 
charge this  duty  constitutes  actionable  negli- 
gence, on  account  of  which  any  one  injured 
thereby  may  maintain  an  action  against  it  for 
damages. 

[Ed.  Note.—For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SI  1688-1684;  Dec 
Dig.  S  809.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  IMstrlct  Court,  Canadian  Coun- 
ty;  X  G.  Carney.  Judge. 

Action  by  Celeste  Mitchell  against  tlie 
Cleveland  Trinidad  Paving  Omnpany  and  the 
city  ot  M  Beno.  Judgment  tor  idalntiff  and 
the  Cleveland  Trinidad  Paving  Company 
brings  error,  and  the  dty  flies  croas-errorB. 
AtOrmed. 

M.  D.  Llbby,  of  El  Beno,  for  plalntilT  In 
error,  John  W.  Clark,  of  EI  Reno,  and  C.  E. 
King,  of  Tulsa,  for  defendant  In  error.  Lu- 
cius Babco<^,  of  El  Braio,  tor  dty  of  El  Beno. 

OALBBAITH,  C.  Celeste  MItcheU  com- 
menced this  action  against  the  city  of  El 
Beno  and  the  Cleveland  Trinidad  Paving 
Oominny  to  recover  damages  for  pwsonal 
Injuries  which  she  dalmed  to  have  sustain- 
ed on  account  of  the  negllgeqpe  of  the  de- 
fendants. It  is  alleged  that  the  Glevdmnd 
Triiddad  Paving  Company,  under  a  con- 
tract wiUi  the  dty  of  El  Beno,  was  mak- 
ing certain  street  improvements  where  Bus- 
sell  street  Intersects  and  crosses  Macomb 
avoine  in  said  dty;  that  the  street  liad 
been  excavated,  leaving  a  stepotf  In  the 
sidewalk  at  a  pdnt  almost  perpaidienlar 
with  the  level  of  the  ground  to  a  depth  of 
about  four  feet,  and  that  in  an  attempt  to 
make  the  street  passable  for  persons  using 
the  same,  the  paving  company  had  thrown 
in  loose  earth  agataist  the  stepofl;  in  an  at- 
tempt  to  place  the  street  in  a  reasonably  safe 
condition;  that  on  the  20th  day  of  July, 
1910,  In  the  early  evening  on  that  day,  the 
Idalntur,  passing  aUH^  said  street  and  at- 
tempting to  pass  over  the  step-off,  stepped 
upon  this  loose  earth,  which  crumbled  away 
and  caused  her  to  fall,  from  whldi  she  re* 
cetved  Injuries  resulting  in  her  bditf  coD' 
fined  to  her  room  for  two  or  three  vre^s, 
cutting  ber  head  and  injuring  her  arm  and 
body,  and  causing  her  great  mental  worry 
and  suffering,  and  causing  her  to  expend  a 
large  sum  for  medical  expenses,  etc  N^ll- 
gence  Is  charged  against  the  dty  in  permit- 
ting this  temporary  and  unsafe  approach  to 
remain  In  the  wa^  and  the  paving  compa- 
ny is  alleged  to  have  been  negligent  in  put- 
ting this  unsafe  crossing  at  that  plac^  and 
damages  alleged  in  the  sum  (tf  $2,600.  Each 
of  tiie  defendants  pleaded  a  general  denial 
and  contributory  negligence  on  the  part  of 
the  plaintiff.  The  cause  was  tried  to  the 
court  and  a  jury,  and  a 'verdict  returned  for 
the  plaintiff  against  both  of  the  defendants 
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tn  the  sum  of  $600.  To  review  tbat  judg- 
ment appeals  have  been  perfected  to  this 
coort. 

It  Is  Insisted  that  the  petition  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action;  tbat  the  court  erred  1q  overruling 
a  demurrer  thereto,  and  further  erred  In  de- 
nying the  motion  tor  an  instructed  verdict, 
and  in  overruling  a  demurrer  to  the  evidence 
at  the  close  of  the  plaintiff's  case,  and  in  giv- 
ing certain  Instructions  as  to  the  law. 

[1,  2,  4]  We  quote  from  the  very  exhans- 
tive  brl^  of  the  plaintiff  In  error  as  to  the 
duty  which  the  city  of  El  Reno  and  the  pav- 
ing company  owed  to  the  plaintiff  in  this 
case,  as  follows :  "The  dty  having  provided 
by  contract  for  grading  down  the  roadway 
of  Bossell  street  to  an  additional  depth,  to 
wit,  that  provided  by  plans  and  speclficationB 
adopted  for  the  improvement  by  the  dty, 
necessarily  knew  that  an  excavation  of  some 
Conr  feet  In  depth  at  the  crossing  of  Rnsaell 
street  along  the  line  of  the  sidewalk  on  the 
west  dde  of  Macomb  avenue  would  be  the 
result.  The  dty  had  the  lawful  right  to 
make  ttw  excavation,  and  to  provide  a 
temporary  meana  of  getting  down  from  the 
sidewalk  to  the  roadway.  It  was  Its  duty, 
however,  to  ezerdse  care  and  prudence  to 
provide  a  tempwary  ai^roacb  of  such  char- 
acter or  plan  as  would  be  reasonably  safe 
ftir  sadk  purpose.**  And  as  to  the  duty 
of  the  paving  company  say:  "It  was  the 
doty  of  the  company  as  contractor,  agent. 
SOTant.  or  employ^  of  the  city  to  construct 
the  approach  In  accordance  with  the  plans 
or  method  prescribed  by  the  dty,  if  any  was 
^(escribed,  or,  if  no  method  or  plan  was 
prescribed  the  dty,  but  the  company  was 
required  by  the  dty  to  maintain  temporary 
crossings  of  streets  undergoing  improvement, 
or  acted  upon  its  own  initiative  to  then  guard 
against  the  danger  inddent  to  said  excava- 
tion, it  was  the  duty  ot  the  company  to  so 
constnict  the  awroaeh  as  that  It  should  be 
reasonably  safe  for  public  travel,  and  there- 
after, before  completion  of  the  improvement 
of  Uie  street  at  sndi  crossing,  to  ezerdse 
due  care  that  the  approadi  rraialn  reasona- 
bly safe  for  public  traveL  The  dty ,  and 
company  owed  ttkese  respectlre  duties  to  the 
plaintiff;  no  more  no  less."  This,  we  take 
it,  is  a  fair  statement  of  the  duties  that  were 
doe  the  plaintiff  respectiyely  from  the  dty 
of  El  Reno  and  tlie  paving  company,  and  the 
breach  of  soch  do^  by  one  or  both  of  these 
parties  will  ctmstitnte  actionable  negligence. 

The  elements  necessary  to  constitute  ac- 
tionable negligence,  as  defined  by  the  court 
in  Faurot  v.  Oklahonui  Wholesale  Gro.  Co., 
31  OU.  104.  96  Fae:  46S.  17  L.  a  A.  (N.  &) 
130,  are  as  follows:  "In  every  case  Involv- 
ing acticmable  negligence  there  are  necessari- 
ly three  elements  essential  to  its  existence : 
<1)  Tbe  existmee  of  a  duty  on  the  part  of 
the  defendant  to  protect  the  phitaitiff  from 
the  injury  of  which  be  oomplalns;  (2)  a 
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failure  by  the  defendant  to  perform  that  do- 
ty; and  (3)  an  Injury  to  the  plaintiff  from 
such  failure  of  the  defendant  When  these 
elements  are  brought  together,  they  unitedly 
constitute  actionable  ne^Igence.  The  ab- 
sence of  any  one  of  these  elements  renders 
a  complaint  bad  or  the  evidence  InsuffldenL" 

While  the  petition  is  unnecessarily  verbose, 
and  does  not  "in  simple  and  unambiguous 
language**  chai^  the  duty  imposed  upon  the 
defendants  by  law  and  its  breach  by  each  of 
them,  and  the  resulting  injury  to  the  plain- 
tiff, as  should  have  been  done,  yet  a  d«nur- 
rer  did  not  reach  the  defects  of  the  petition, 
since  it  alleges  In  a  general  way  the  duty  Im- 
posed upon  each  of  the  defendants  and  a 
breach  thereof  and  the  resulting  Injury,  and 
as  against  a  general  demurrer  the  petition 
was  good.  The  demurrer  to  the  plaintiff's 
evidence  was  likewise  properly  overruled, 
and  the  motion  for  a  directed  verdict  was 
rightly  denied.  These  exc^>tlDn8  are  not 
well  taken. 

The  three  elements  necessary  to  maintain 
an  action  for'  negligence  were  charged  in  the 
petition:  rirst,  the  duty  of  the  dty  to  keep 
and  maintain  its  sidewalks  In  a  reasonably 
safe  condition  for  those  having  occasion  to 
use  them.  Fairfax  v.  Giraud.  36  Okl.  650, 
131  Pac  U9;  City  of  Purcell  v.  Stubblefleld, 
139  Pac.  200  (not  yet  officially  r^orted) ;  sec- 
ond, the  unsafe  condition  of  the  street  where 
the  acddent  occurred ;  and,  third,  the  injury 
resulting  to  the  plaintiff,  and  aft  to  the  pav- 
ing company  it  diarged  it  with  creating  the 
dangerous  condition  in  the  ddewalk,  and  Its 
attempt  to  remedy  the  defect  by  throwing  in 
this  loose  dirt,  and  its  failure  to  make  the 
sidewalk  reasonably  safe,  and  the  resulting 
injury  to  the  plaintiff. 

[11  The  evidence  shows  that  the  loose  dirt 
was  thrown  against  the  embankment  left  in 
the  sidewalk  in  lowering  the  grade  of  the 
street  about  July  8th,  and  the  injury  occurs 
red  OD  July  26,  1010.  The  jury  may  have 
found  from  this  that*  the  dty  had  actual  no- 
tice of  the  condition  of  this  crossing  from  the 
length  of  time  It  had  existed  inrior  to  the  ac- 
ddent Town  of  Norman  v.  Teel,  12  OU.  60, 
60  Pac.  701.  The  feet  that  the  acddent  hap- 
pened as  plaintiff  testified  was  evidence  from 
which  the  jury  may  have  found  that  this 
street  crossing  was  In  an  unsafe  and  danger- 
ous condition,  and  if  it  was^  there  was  a 
plain  breach  of  dn^  on  the  part  of  each  of 
the  defendants.  See  Derr  Ccmstmctlon  Oo. 
et  al.  V.  Gelrutti,  20  OU.  638, 120  Pac  283. 

At  any  rate,  whether  or  not  there  was  a 
breach  of  duty  on  the  part  of  tiie  defendants, 
and  whether  or  not  the  plaintiff's  negligence 
contributed  to  her  injury,  were  questions  ot 
tEct  that  were  submitted  to  the  Jury  for  de- 
termination, and  the  verdict  of  the  jury,  be- 
ing supported  by  sufficient  evidence,  is  con- 
clusive on  those  points. 

Complaint  is  made  of  certain  tnstmcUoos 
of  the  court  to  the  jury.  While  these  Instruc- 
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ttons  may  not  be  model  statements  of  the 
law  of  DegUgence,  still  they  reasonabl;  state 
the  rules  arising  upon  the  Issues  made  by  the 
pleadings  in  this  case,  and  we  can  find  In 
them  no  error  prejudicial  to  the  substantial 
rights  of  the  appellants. 

The  principal  issues  arising  In  the  case 
were  Issues  of  fact,  and  these  were  for  the 
jury  to  determine,  and  since  the  finding  of 
the  jury  on  these  Issues  is  supported  by  the 
jjvldence,  we  are  precluded  thereby. 

We  conclude  that  the  assignments  should 
be  OTerruled,  and  that  the  Judgment  appealed 
from  ahotild  be  affirmed. 

PSBGUItlAU.  Adopted  In  whola 


(43  Okl.  9) 

WOOD,  County  Treasurer,  et  aL  T.  OLBASON 

et  al.   (No.  5029.) 
(Supreme  Court  of  Oklahoma.   June  30,  1913. 
Rehearing  Denied  AprU  28,  1814.) 

(SyUahw  »v  «ke  Court.) 

1.  Indians  (§  13*)— Aixotments— Mikistb- 
BiAL  Acts. 

After  all  the  reqtdrementB  of  the  acts  of 
CongreM  and  the  Bo-called  agreements  pro- 
viAng  for  the  distribution  of  Indian  lands  have 
been  complied  with,  the  title  of  the  allottee  be- 
comes fixed  and  absolute,  and  the  execution  and 
delivery  of  the  patent  after  the  right  has  be- 
come complete  are  the  mere  ministerial  acts 
of  the  officers  charged  with  that  duty. 

[Ed.  Note^FoT  other  easei,  sea  Indians, 
Gent  Dig.  f  SO;  Dee.  Dig.  1 18.^] 

2.  Constitutional  Law  (J  100*) —Exemp- 
tion—Indian  AlXOTHXNTS. 

A  tax  exemption,  and  not  merely  an  addi- 
tional guard  against  alienation,  which  would 
fall  when  the  restrictions  os  alienation  were 
remoTed,  was  made  by  Act  June  23,  1898  (30 
Stat  506,  c.  S17),  under  which  the  lands  allot- 
ted in  severalty  under  that  act  to  the  members 
of  the  Choctaw  and  Chickasaw  tribes  were  sub- 
jected to  vartoas  restrictions  on  alienation,  and 
were  to  be  nontaxabie  while  tbe  title  remained 
in  the  original  allottees.*  Choctaw  and  Chicka- 
saw allottees  under  the  Atoka  Agreement,  em- 
bodied in  Act  June  28,  1898,  under  which,  in 
part  consideration  of  their  relinquishment  of  all 
claim  to  the  tribal  property,  tbeT  were  to  re- 
ceive allotments  of  the  lands  in  severalty,  which 
were  to  be  nontaxaUe  for  a  specified  period 
while  tbe  title  remained  in  the  original  allottees, 
acquired  vested  rights  of  exemption  from  state 
taxati<ni,  protected  by  Const  U.  S.  Amend.  5, 
from  abrogation  during  that  period,  as  was  at- 
tempted by  Act  May  27,  1908  (35  Stat.  312,  c. 
199);  and  said  exemption  applies,  whether  the 
patents  to  sndi  lands  were  delivered  to  the  al- 
lottees and  accepted  by  them  prior  or  subse- 
quent to  the  passage  of  tbe  latter  act 

[Ki.  Note.— For  other  oases,  see  Constitution- 
al Law.  Cent.  Dig.  S  200;  Dee.  Dig.  1  100.*] 

8.  Indian  Allothcnts. 

Affirmed  upon  the  authority  of  Choate  v. 
Trapp,  224  TJ.  S.  604,  32  Sup.  Ct  505,  50  L. 
Ed.  941,  and  GleasOn  v.  Wood,  221  U.  S.  679, 
32  Sup.  Ct  671.  66  L.  Ed.  947. 

Appeal  from  Superior  Coiir^  Plttdmrg 
County;  W.  C.  Uedthe.  Judge. 
Action  by  Michael  H.  Gleason  and  others 


against  J.  I.  Woods,  Connty  Treasurer  of 
I*itt3burg  Ctounty,  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.  Affirmed. 

Chas.  West  Atty.  Gen.,  for  plalutlffs  tn  er- 
ror. D.  C.  McCurtaIn  and  E  P.  Hill,  both  of 
McAlester,  for  defendants  in  error. 

KANE,  J.  Upon  the  foregoing  cause  being 
remanded  to  the  superior  court  of  Pittsburg 
county,  pursuant  to  the  mandate  of  the  Su- 
preme Court  of  the  United  States  (Gleascm  r. 
Wood,  224  U,  S.  679,  32  Sup.  Ct  671.  56  L. 
Ed.  947),  the  court  below  overruled  tbe  de- 
murrer to  the  petition,  whereupon  the  defend- 
ants filed  their  answer,  which.  In  part.  Is  as 
follows:  "Tiiat  by  the  act  of  Cougiess  of 
April  26,  1906,  the  Congress  of  the  United 
States  enacted  (34  Stat  144)  'that  aU  lands 
upon  which  restrictions  are  removed  shall  be 
subject  to  taxaUon.'  That  on  Hay  27,  1906 
(35  Stat  312.  c.  199),  the  Congress  enacted: 
That  from  and  after  sixty  days  from  the 
date  of  this  act  the  status  of  tbe  lands  allot- 
ted heretofore  or  hereafter  to  allottees  of  the 
Five  Civilized  Trll)es  shall,  as  regards  re- 
strictions on  alienation  or  Incumbrance,  be 
as  follows;  All  lands,  including  homesteads, 
of  said  allottees,  enrolled  as  iutermarried 
whites,  as  freedmen.  and  as  mixed-blood  In- 
dians having  less  than  half  Indian  blood  in- 
cluding minors  shall  be  free  from  all  restric- 
tions. All  lands,  »cept  bomesteads,  of  said 
allottees  enrolled  as  mixed-blood  Indians 
having  half  or  more  than  half  and  leas  than 
three-quarters  Indian  blood  shall  be  free 
from  all  restrictions.'  And  defendants  allege 
tbat  by  the  provisions  of  said  acts  aforesaid 
all  the  lands  which,  on  March  1,  1909,  vren 
alienable,  and  the  patents  to  which  bad  ngt 
been  delivered  to  and  accepted  by  the  allottee 
prior  to  April  26,  1906,  were  subject  to  taxa- 
tion for  the  support  of  the  state,  coonty,  and 
subdivisions  of  0ie  state  for  the  fiscal  year 
mded  June  80,  19ia"  Tte  superior  court 
sustained  a  goieral  demurrer  to  the  answor, 
and,  the  def^dants  standing  thereon,  and 
not  defdrins  to  plead  farther.  Judgment  was 
rendered  for  the  plaintlfb,  as  prayed  for  in 
their  petition;  to  reverse  which  action  this 
proceeding  in  error  was  comm^ced. 

[1, 2]  ^Dke  main  contentiim  of  the  Attorney 
General  In  behalf  of  the  plaintiffs  in  error  Is 
that  the  Supreme  Court  of  title  United  States 
did  not  pass  upon  the  Question  whetiier 
the  lands  Involved  are  taxaUe  where  the 
patents  thereto  were  delivered  to  the  allot- 
tees,  and  were  accepted 'by  than  subsequent 
to  the  passage  of  tbe  act  whldi  attempted 
to  subject  Bn<^  lands  to  taxation:  that 
tbe  court  ernmeously  assumed  fibat  the  pat- 
ents bad  all  been  delivered  and  aoc^ited 
prior  to  ttie  passage  of  aaid  act,  whereas, 
most  of  the  patents  wore  delivered  and  ac- 
cepted after  the  passage  of  the  act  of  April 
26,  1906,  wfaldi,  as  well  as  the  act  of  May  27. 
1908,  provides  that  lands  on  which  restrict 
tions  were  removed  are  taxable.    We  can- 
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not  agree  with  the  coutentloii  of  counsel.  In 
our  jndgment,  the  opinion  of  the  Supreme 
Court  of  the  United  States  covers  all  the 
points  raised  by  the  Attorney  General  In  the 
Instant  proceeding  in  error. 

'n'hllst  it  is  true  that  the  record  did  not 
contain  a  copy  of  any  of  the  patents  Issued 
to  the  plaintiffs,  the  court  was  advised  of 
their  contents,  for  the  terms  of  the  grant 
were  flxed  by  prior  acts  of  Congress  or  agree- 
ments with  the  Indians,  of  which  the  courts 
take  judicial  notice,  one  of  which,  the  Atoka 
Agreement,  contained  a  provision  which  re- 
quired the  patent,  when  issued,  to  be  framed 
In  conformity  with  the  terms  of  the  Atoka 
Agreement,  which  also  contained  the  exemp- 
tion now  under  consideration.  The  court, 
therefore,  was  justified  In  presuming  that  the 
patents  conformed  to  the  acts  and  agreements 
In  pursuance  of  which  they  were  Issued,  and 
therefore  the  statement  that  "the  patents 
and  the  legislation  of  Congress  must  be  con- 
strued together,  and,  when  so  construed,  they 
show  that  Congress,  In  consideration  of  the 
Indian's  relinquishment  of  all  claim  to  the 
common  property,  and  for  other  satisfactory 
reasons,  made  a  grant  of  land  which  should 
be  nontaxable  for  a  limited  period,"  was 
based  upon  as  full  Information  as  If  copies 
of  the  pi:tent8  had  been  Incorporated  in  the 
record.  As  the  Supreme  Court  further  said: 
"The  patent  issued  in  pursuance  of  those 
statutes  gave  the  Indian  as  good  a  title  to 
the  exemption  as  it  did  to  the  land  Itself. 
Under  the  provisions  of  the  fifth  amendment 
there  was  no  more  power  to  deprive  him  of 
the  exemption  than  of  any  other  right  in  the 
property.  No  statute  would  have  been  valid 
which  reduced  his  fee  to  a  life  estate,  or 
attempted  to  take  from  him  10  acres,  or  60 
acres,  or  the  timber  growing  on  the  land." 

Moreover,  the  mere  ministerial  act  of  de- 
livering the  patents  cannot  be  said  to  affect 
or  change  any  l^al  right  acquired  by  the 
Indians  by  virtue  of  the  acts  of  Congress  or 
their  agreements  with  the  government,  for  it 
Is  well  settled  that,  when  a  patent  Is  Issued 
to  the  lands  thus  acquired.  It  relates  back  to 
the  Inception  of  the  right  of  the  patentee. 
After  all  the  requirements  of  the  acts  of  Con- 
gress and  the  so-called  agreements  providing 
for  the  distribution  of  Indian  lands '  have 
been  complied  with,  the  title  of  the  allottee 
becomes  flxed  and  absolute,  and  the  execu- 
tion -and  delivery  of  the  patent  after  the 
right  has  become  complete  are  the  mere  min- 
isterial acts  of  the  officers  charged  with  that 
dnty.  Ballinger  r.  Frost,  216  U.  S.  241.  30 
Sup.  Ct.  338.  54  I/.  Ed.  404. 

The  potent  Is  not  creative  of  the  right  of 
tbe  allottees,  either  to  the  land  or  to  the  ex- 
enption.  If  the  patoit  is  valid.  It  Is  so  mere- 
ly because  it  is  In  confirmation  of  previous 
existing  rights,  and  not  because  it  created 
any  new  ri^ts.  In  Godfrey  r.  Iowa  Land  & 
Trust  Co.,  21  OkL  2S3,  95  Pac.  792,  Mr.  Jus- 
tice Williams,  speaking  of  the  effect  of  the 


nonlssuance  of  the  patent  to  a  Seminole  al- 
lotment, says:  "We  accordingly  conclude 
that  the  herein  allottee,  Robert  James,  a 
member  of  the  Seminole  Tribe,  but  not  of  In- 
dian blood,  after  selecting  his  allotment,  and 
designating  his  homestead,  and  receiving  his 
certificate  of  such  allotment  from  the  chair- 
man of  the  Commission  of  the  Five  Civilized 
Tribes,  as  provided  for  in  the  agreement  of 
December  16,  1897.  became  the  equitable 
owner  of  the  same,  vested  with  an  Indefeasi- 
ble title  therein,  and  that  the  duty  or  obliga- 
tion to  Issue  a  patent  therefor  was  Impera- 
tive,  and  not  discretionary,  with  the  tribe  or 
government,  and  could  make  a  binding  sale, 
deed,  or  conveyance  on  that  part  of  his  allot- 
ment not  selected  as  a  homestead,  after  the 
removal  of  the  restrictions  on  alienation  by 
the  Indian  appropriation  act,  approved  April 
21,  1004,  although  no  patent  had  been  issued 
or  delivered  to  said  allottee  before  he  under- 
took to  alienate  the  same." 

[3]  On  the  whole,  we  are  satisfied  that  the 
Attorney  General  presents  no  question  in  the 
pres«it  proceeding  which  has  not  already 
been  decided  against  him  In  the  cases  of 
Choate  v.  Trapp,  224  U.  S.  664,  32  Sup.  Ot 
5^,  66  L.  Ed.  941,  Gleason  v.  Wood,  supra, 
and  other  cases  of  that  class. 

The  Jndgment  of  the  court  below  must 
therefore  be  affirmed.  AU  the  Justices  con- 
cur. 


(42  Okl.  38) 
HULS  T.  JANEWAT.    (No.  3&05.) 
(Supreme  Court  of  Oklahoma.  April  17. 1914.) 

(SpUabut  by  the  Court) 

1.  Fbauos,  Statute  or  (f  23*)— AaBEnoiirT 
To  Pat  Debt  of  Another— Evidence. 

Tbe  conversation  set  oat  in  the  opinion 
did  not  constitate  ao  original  agreement  to 
pay  tbe  debt  of  another,  and  an  action  cannot 
be  maintained  tiiereon  to  recover  the  amount  of 
such  debt. 

[Ed.  Note.— For  other  cases,  see  Frauds, 
mahite  of.  Cent  Dig.  H  18,  19;  Dec.  Dig.  1 

2.  Justices  of  the  Peace  (§  152*>— Appeal— 
Parties. 

An  order  made  by  the  county  judge  dii- 
miseing  an  appeal  taken  by  one  of  two  defend- 
ants from  a  jiidRment  of  a  justice  of  the  peace 
on  tbe  ground  that  both  did  not  join  in  aacb 
appeal  was  reversible  error,  eince,  under  tbe 
Constitution  and  statute,  either  of  sncb  de- 
fendants had  the  right  to  an  appeaL  Sections 
14  and  IS.  art  7,  sections  199  and  20u,  Wil- 
liams' Const,  and  section  5466,  Sev.  Laws 
1910. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  Sg  516-519;  Dec.  Dig. 
8  152.'] 

Commlsdoners*  Opinion,  Division  No.  2. 
EJrror  from  County  Court,  Payne  County ;  if. 
H.  Wilcox,  Judge. 

Action  by  D.  F.  Janeway  against  R.  W. 
Huls.  Judgment  for  plaintiff,  and  defendant 
brings  error.  Reversed  and  remanded,  with 
directions. 

H.  A.  Johnson,  of  Perry,  for  plaintiff  in 

error.    J.  M.  Springer,  of  Stillwater,  and 
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Henry  Onsler,  of  dulling  for  defendant  In 
error. 

GALERAITH,  C.  Dr.  D.  F.  Janeway  com- 
menced an  action  before  a  Justice  of  the 
peace  of  Payne  county  against  Al  Uuls  and 
H.  W.  Huls,  to  recover  on  an  account  amount- 
ing to  J116  for  professional  services  rendered 
Al  Huls,  which  It  was  alleged  in  the  bill 
of  particulars  the  defendants  orally  under- 
took and  agreed  to  pay.  The  trial  before 
the  justice  of  the  peace  resulted  In  a  verdict 
In  favor  of  the  plaintiff  against  B.  W.  Hula 
for  $87.50  and  Interest,  and  against  Al  Huls 
for  $119.50  and  interest.  The  defendant,  R. 
W.  Huls,  appealed  to  the  county  court  of 
Payne  county,  where  there  was  a  trial  to  the 
court  and  a  Jury  and  a  verdict  for  the  plaln- 
tlfC  against  B.  W.  Huls  In  tbe  sum  of  $84.50. 
To  reverse  this  judgment  an  appeal  has  been 
perfected  to  this  court. 

[1]  One  of  the  assignments  of  error  urg- 
ed la  that  the  county  court  erred  in  overrul- 
ing tbe  defendant's  demurrer  to  the  plain- 
tiff's evidence,  and  refusing  to  instruct  a  ver- 
dict for  the  defendant  on  such  evidence.  The 
plalutUC'a  right  to  recover  was  based  upon 
an  alleged  oral  agreement  entered  into  with 
B.  W.  Huls  to  pay  the  plaintiff  for  profes- 
sional services  rendered  Al  Huls.  In  order 
to  sustain  the  action.  It  was  necessai-y  for  tbe 
plaintiff  to  establish  by  his  evidence  an  orig- 
inal agreement  on  the  part  of  the  defendant, 
R,  W.  Huls,  to  pay  for  the  services.  The  de- 
murrer of  the  defendant  raised  the  question 
ot  the  sufficiency  of  the  evidence  introduced 
to  establish  such  an  agreement  Tbe  agree- 
ment, as  testified  to  by  the  plaintiff  on  cross- 
examination,  Is  as  follows:  "I  said,  'Mr. 
Huls,  A]  Is  In  a  serious  condition,  a  critical 
condition,  and  it  is  going  to  require  practically 
all  the  time  of  some  one  to  pull  him  through.' 
I  says,  *He  don't  have  tbe  reputation  of  pay- 
ing bis  debts,  and  I  want  you  to  see  that  I 
get  my  money.'  Mr.  Huls  began  to  complain 
about  how  he  had  been  paying  out  for  tbe 
boy  and  getting  nothing  for  It,  and  he  said 
there  was  nothing  to  It  I  says,  'Now,  look 
here,  he  is  your  son.  and,  if  you  don't  put  up 
for  him,  who  will.'  Then  be  said,  'Well,  I 
haven't  any  money,  and  won't  have  until  fall.' 
I  says,  'Now,  Mr.  Huls,  I  don't  want  my 
money  now ;  all  1  want  is  the  assurance  that 
.  I  will  get  if  About  that  time  they  called 
me  to  come  into  the  bouse,  and  I  left"  The 
conversation,  as  testified  to  by  tbe  plalntlQ 
on  cross-examination,  was  practically  the 
same.  Tbe  plaintiff  says  that,  after  he  bad 
asked  the  defendant  if  he  would  not  put  up 
for  bis  son  who  would,  Mr.  Huls  said,  "  *I 
will  do  the  l>est  I  can.'  He  says,  'I  haven't 
any  money  now,  and  won't  have  before  fall.* 
I  says,  'That  is  all  right ;  I  am  not  demand- 
ing my  pay;  all  I  want  to  know  Is  that  I 
will  get  my  pay  for  the  services  I  render;* 
and  about  that  time  they  called  me  Into  the 
house." 

If  this  conversation  between  tbe  plaintiff 
And  defendant  arose  to  the  dignity  of  an 


agreement  on  the  part  of  the  defendant  to 
pay  for  the  services  of  the  plaintiff  rendered 
to  the  son,  then  the  demurrer  to  the  evidence 
was  properly  overruled;  but.  If  it  did  no't 
constitute  an  agreement,  then  tbe  demurrer 
should  have  been  sustained.  May  v.  Roberts, 
28  OkL  610,  115  Pac.  771 ;  Richardson  et  al. 
V.  Parker.  McConnel!  &  Co..  33  Okl.  339,  125 
Pac.  442.  As  wbs  said  In  Atwood  v.  Rose  et 
al.,  32  Ohl.  355,  at  363,  122  Pac.  029,  932: 
"No  contract  is  complete  without  the  mutual 
assent  of  all  the  necessary  parties  to  all  its 
terms.  An  offer  to  sell  imposes  no  obliga- 
tions until  it  is  accepted  according  to  Its 
terms.  So  long  as  tbe  negotiation  remains 
open,  neither  party  is  bound;  the  one  may 
decline  to  accept,  or  the  offer  may  be  with- 
drawn by  tbe  other.  A  proposal  to  accept, 
or  an  acceptance,  upon  terms  varying  from 
those  offered,  is  a  rejection  of  the  offer.  Tbe 
offer  of  acceptance  upon  modified  or  added 
terms  would  be  a  new  or  counter  proposal, 
wblch  would  require  an  acceptance  according 
to  its  terms,  before  It  could  be  said  that  a 
contract  had  been  made.** 

\Vhether  the  conversation  amounted  to  an 
agreement  was  a  question  of  law  for  the 
court  to  determine.  Atwood  t.  Bose  et  al.. 
supra.  This  question  was  squarely  raised 
by  the  demurrer. 

We  have  studied  this  conversation,  as 
above  quoted,  carefully  and  are  unable  to  say 
that  It  constituted  a  contract  We  cannot 
say  that  it  shows  that  B.  W.  Huls  undertook 
and  agreed  to  pay  Dr.  Janeway  for  his  serv- 
ices for  treating  the  son.  We  cannot  say 
that  it  goes  to  that  length.  The  doctor  was 
called  away  before  such  stage  In  the  conver- 
sation was  reached — ^before  Huls  agreed  or 
promised  to  pay.  The  language  used  by  the 
doctor,  "I  want  you  to  see  that  I  get  my  mon- 
ey," would  Indicate  that  he  was  asking  for  a 
collateral,  and  not  an  original,  promise  to 
pay  notwithstanding  he  must  have  known 
that  the  statute  of  frauds  rendered  mdi  an 
oral  collateral  agreement  absolutely  void. 
We  therefore  conclude  that  the  court  was 
In  error  In  overniling  tbe  demurrer  to  the 
evidence,  and  abonld  have  sustained  tbe 
same. 

[2]  The  Judgment  appealed  from  was  ren- 
dered on  the  14th  day  of  July,  1911.  On 
tbe  20th  day  of  November,  1911,  the  attor- 
neys for  Dr.  Janeway  filed  a  motion  In  the 
county  court  of  Payne  county  to  vacate  the 
Judgment  rendered  and  to  dismiss  the  appeal 
of  B.  W.  Huls  on  the  ground  that  the  same 
was  an  appeal  from  a  Judgment  of  a  Justice 
of  the  peace,  and  that  there  were  two  parties 
defendant  In  the  Justice  court,  and  only  one 
had  joined  in  the  appeal  to  the  county  court 
On  January  2, 1912.  tbe  court  made  an  order 
sustaining  the  motion  to  vacate  the  Judgment 
and  dismissing  tbe  appeaL  This  action  of 
tbe  court  is  assigned  as  error,  whi<A  It  clear- 
ly appears  to  be.  Without  passing  upon  the 
question  as  to  whether  or  not  the  county 
court  of  Payne  county  had  Jurisdiction  of 
tbe  cause  on  January  2, 191^^  wben  thli  or- 
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der  of  dismissal  was  entered,  upon  authority 
of  the  case  of  Barnard  t.  Douglass-Wtaaley 
Gro.  Co,  31  OkL  124,  120  Fac.  563,  making 
this  order  and  dismissing  the  api>eal  upon 
this  ground  was  reversible  error. 

We  couclade  that  the  assIgnmoitB  discuss- 
ed should  be  sustained,  and  the  case  should 
he  remanded  to  the  county  court  of  Payne 
county,  with  directions  to  vacate  the  order 
dismissing  the  appeal,  and  also  to  vacate  and 
set  aside  the  judgment  entered  upon  the  ver- 
dict of  the  jury,  and  to  sustain  the  demurrer 
of  the  defendant  to  the  plalntlfTa  evidence, 
and  to  enter  judgment  In  favor  of  the  plain- 
tiff. In  error,  B.  W.  Huls,  and  against  the  de- 
fendant in  error,  D.  F.  Janeway,  for  costs. 

PKR  CUBIAM.   Adopted  In  wtatil& 


(40  Okl.  718) 

THOBfPSON  V,  DB  LONG  et  al   (No.  2063.) 

(Sapreme  Court  of  Oklahtmia.     March  31, 
1914.  Bebearing  Duiied  May  Q,  1014.) 

fSv^aJnu  iy  the  Court.) 
t.  CouBTs  (8  121*)  — JuEisDicTioK  — Amount 

Involved. 

Where  a  suit  based  upon  a  contract,  the 
cooaideratioa  being  due,  in  determmiDs  whether 
or  not  the  district  court  bos  jurisdiction  under 
section  10,  art.  7,  of  the  Constitution,  and  un- 
der section  1978  of  Comp.  Laws  1009,  the  in- 
terest accraiog  npon  said  contraOt  can  be  add- 
ed to  the  principaL  and  when  the  two  together 
exceed  the  sum  of  .*!r>00.  it  comes  within  the 
jurisdiction  of  the  district  court 

^Ed.  Note. — For  other  caees,  see  Courts,  Cent. 
Dig.  if  413-426,  428,  450,  452,  453.  460,  466; 
Doc  Dig.  f  121.*] 

Z  CoNTBACTs  (§  332*)  — PLEADins  — Scrn- 

OIBNCT  ON  DeHUBBEB. 

Where  a  petition  is  Bufliciently  explicit  in 
pleading  a  contract  and  thereby  raising  an  is- 
sue of  fact  upon  which  pleader  would  be  enti- 
tled to  recover  in  the  case,  such  a  pedtioo  is 
good  apon  demurrer. 

[Ed.  Note.— For  otber  oasea,  see  Contracts, 
Cent.  Dig.  S8  1615-1639;  Dec.  Dig.  |  332.*] 

8.  Bboeebs  (S  88*)— Acnoir.FOB  Ooioaasion 
— iNsxancTioN. 

Where,  in  n  suit  by  broken  to  collect  their 
eommisaion  upon  a  coatract  to  procure  a  per- 
son who  is  ready,  willing,  and  financially  able 
to  buy  upon  the  terms  and  conditions  author- 
ized and  contracted  for  between  tbe  brokers 
and  defendantk  an  Instruetitw  authorised  tbe 
jury  to  find  a  verdict  for  the  i^aintiffa  if  they 
belieTed,  from  a  preponderance  of  the  evidence, 
that  the  plaintiffs  did  procure  a  person  who  was 
ready,  willing  and  financially  able  to  purchase 
the  property  upon  the  terms  and  conditions  au- 
thorised by  defendant,  and  through  no  fault  of 
tbe  plaintiffs  tbe  defendant  refused  to  carry  out 
tiie  contract  on  her  part,  the  plaintiffs  would 
be  entitled  to  recover,  such  instruction  la  not 
sot^ect  to  tbe  4»itldBm  that  before  a  recovery 
can  be  had  tiie  Jury  must  find  that  the  eataet 
terms  auu  condiauua  were  complied  with,  tat, 
it  tbe  terms  are  complied  with,  it  includes  a 
finding  that  tbe  "exact"  terms  are  complied 
with. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  §8  121, 123-130;  Dec  Dig.  |  88.*] 

4.  Appeal  and  Bbbob  (|  1001*>— Findznqs  or 
Pact— Evidence. 

In  a  case  where  a  lawful  contract  is  enter- 
ed into  and  where  the  evidence  reasonably  tends 
to  support  the  findings  of  a  jury  upon  instruc- 


tions of  the  court  properly  advising  the  law, 

this  court  win  not  disturb  the  same. 

[FA.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  88  3022.  3028-3034;  Dec 
Dig.  8  lOOL*! 

Error  from  District  Court,  Oklahoma 
County;  W.  R.  Taylor,  Judge. 

Action  by  W.  W.  De  Long  and  another, 
doing  business  as  De  Long  ft  Thompson, 
against  Alice  R.  Thompson.  Judgment  for 
plaintiffs,  and  defendant  brings  error.  Af- 
firmed. 

Scothom.  Caldwell  ft  McBlU,  of  Oklahoma 
City,  for  plaintiff  In  error.  Jno.  H.  Wright 
and  Clarence  J.  Bllnn,  both  of  Oklahoma 
City,  for  defendants  in  error. 

RUSSELL,  J.  This  suit,  baaed  upon  a 
verbal  contract,  was  instituted  In  the  district 
court  of  Olilahoma  county  by  W.  W.  De  Long 
and  G.  M.  Thompson,  doing  business  under 
the  partnership  name  of  De  Long  ft  Thomp- 
son, in  CHctahoma  City,  Okl.,  as  plaintiffs, 
against  Mrs.  Alice  R.  Thompson,  defendant 
It  is,  in  substance,  alleged:  That  on  or 
about  the  15th  day  of  December,  1900,  the 
defendant  employed  the  plaintiffs  to  procure 
a  pur<4iaser  for  her  property  situated  In  Okla- 
homa county,  to  wit,  lots  11, 12, 13,  and  14  in 
block  12  in  Brasha's  Second  addition  to 
Oklahoma  City.  That  the  terms  of  said  list- 
ing were  as  follows:  The  defendant  author- 
ized and  employed  the  said  plaintiffs  to  se- 
cure a  purchaser  for  said  real  estate  for  the 
sum  of  $5,000  net  to  her,  any  and  all  sums  In 
excess  of  the  said  $5,000  to  be  retained  by 
the  plaintiffs  as  their  commission  for  said 
servlcee  In  securing  a  purchaser  for  said 
property.  That  said  plaintiffs  accepted  the 
employment  under  the  terms  above  set  forth, 
and  on  or  about  the  15th  day  of  December, 
1009,  In  accordance  with  the  listing  and  hold- 
ing of  said  property  for  sale  by  plaintiffs,  se- 
cured a  purchaser  for  said  real  estate  who 
was  ready,  able,  and  willing  to  buy  said 
property  and  pay  therefor  the  sum  of  $5,- 
600.  That  by  reason  thereof  the  plaintiffs 
became  entitled  to  the  stun  of  $500  as  their 
Commission  for  services  in  procuring  sncfa 
purchaser  under  the  terms  of  saWl  contract; 
that  plaintiffs  notified  the  defendant  that 
they  had  secured  such  purchaser,  and  de- 
manded of  the  defendant  the  sum  of  $500 
earned  as  commission,  etc.,  which  payment 
the  said  defendant  refused  to  make.  The 
plaintiffs  pray  for  judgment  against  the  de- 
fendant In  the  sum  of  $500,  with  Interest 
from  this  date  at  the  rate  of  6- per  cent  per 
annum,  costs  of  suit  etc.  With  the  filing  of 
their  petition  on  F^ruary  21,  1010,  there 
was  filed  in  said  court  an  affidavit  for  attach- 
ment. In  proper  form,  and  allying,  among 
other  things,  that  said  defendant  waa  a  non- 
reeddent  of  tiie  state  of  Oklahoma  and  a  resi- 
dent of  tbe  state  of  New  York,  In  the  city  oC 
Syracuse.  On  the  same  date  a  writ  was 
Issued  against  the  iHroperty  of  tlie  defendant, 
found  In  the  state  of  Oklahoma,  etc.  And  on 
February  23.  1010,  the  sheriff  attached  lots 
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11  and  12  in  block  12  of  Brxislia's  Second  ad-  j 
dltlon  to  Oklahoma  City,  Oklahoma  county,  1 
state  of  Oklahoma,  as  the  property  of  the  de- ! 
fendant,  and  made  said  levy  and  return  as 
the  statute  required.  Defendant's  general 
demnrrer  was  heard  and  overruled,  and  ex- 
ceptions reserved.  The  defendant,  Alice  R. 
Thompson,  then  answered  by  general  denial. 
The  neit  step  in  the  proceedings  was  the 
motion  of  defendant  to  dismiss  for  want  of 
jurisdiction,  and  In  support  of  said  motion 
quotes  (1)  section  10,  art  7,  of  the  Constitu- 
tion of  Oklahoma,  which  is:  "The  district 
courts  shall  have  original  jurisdiction  In  all 
cases,  civil  and  criminal,  except  where  ex- 
clusive jurisdiction  la  by  this  Constitution, 
or  by  law,  conferred  on  some  other  court.*' 
Also  section  1978,  Comp.  Laws  1909,  which  is: 
"The  county  court,  coextensive  with  the  coun- 
ty, shall  have  original  jurisdiction  In  all  pro- 
bate matters,  shall  have  concurrent  jurisdic- 
tion with  the  district  court  In  dvll  cases  in 
any  amount  over  $500.00  and  not  exceeding 
¥1,000.00,  exclusive  of  interest,  and  exclu- 
sive orl^nal  jarlsdlctlon  in  all  sums  in  ex- 
cess of  $200.00  and  not  exceeding  $500.00." 
Which  motion  was  on  the  same  day  it  was 
filed,  to  wit,  March  20, 1911,  overmled  by  the 
court,  and  exceptions  reserved. 

A  trial  was  had  to  a  jury,  and  the  testi- 
mony can  be  stated  In  a  very  brief  space. 
In  substance,  G.  M.  Thompson  stated  that 
be  and  W.  W.  De  Long  were  partners;  that 
he  was  familiar  with  the  location  of  Iota  11, 
12,  13,  and  14  in  block  12,  Bruaha'a  Second 
addition  to  Oklahoma  City,  and  was  person- 
ally acquainted  With  the  defendant;  that  in 
May.  1909,  he  met  the  defendant  on  Hudson 
street  In  Oklahoma  City  and  she  stopped 
him;  that  "she  had  been  In  onr  office  previous 
to  this  time  a  great  many  times,  and  I  think 
it  was  the  first  instance  she  had  ever  given 
as  the  privilege  of  selling  her  property,  or 
asked  us  to  furnish  her  a  cnstomer.  She 
Iteted  hw  property  with  me  for  sale  for  $5,- 
000  net,  at  least  one-half  cash,  and  one-half 
She  would  give  terms  on  at  8  per  cent.  I 
went  to  my  office  and  pnt  it  on  the  books." 
Referring  again  to  what  she  said,  the  wit- 
ness stated  she  mnted  to  sell  the  property, 
and  would  sdl  it  for  $5,000  net  to  her;  that 
"we  should  get  onr  commission  above  that" ; 
that  pursuant  to  this  verbal  listing  agree- 
ment with  the  defendant  the  plaintiffs  put  a 
sign  upon  the  property  and  advertised  It  in 
the  pap«r.  Showed  the  property  to  several 
prospective  customers,  and  one  Haley  was  the 
first  cnstomer  with  whom  the  plaintiffs  were 
able  to  agree  upon  terms,  which  they  did, 
and  Hal^  paid  plaintiffs  $200  down  apd 
signed  a  contract,  and  thereupon  plaintiffs 
notified  defendant  of  the  sale  and  gave 
Haley  the  following  receipt:  "OUahoma 
City,  Okla^  Dec.  15,  1909.  Received  of  Ed- 
ward Haley  two  hundred  and  no  100  dollars, 
part  payment  of  lots  eleven  (11),  twelve  (12), 
thirteen  (13)  and  fourteen  (14),  in  block 
twelve  (12),  Brusha's  8e<«nd  addition  to 
Oklahoma  City,  Okla.    The  balance  fifty- 


three  hundred  dollars  to  he  paid  as  follows: 
Thirty-five  hundred  dollars,  less  two  hundred 
first  paid  in  cash,  and  two  thousand  Id  pay- 
ments thereafter  at  8  per  cent  interest,  said 
deal  to  be  closed  as  soon  as  owner  can  be 
found  and  make  deed  with  abstract.  De 
Long  &  Thompson,  Agents.  Edward  Haley." 
In  his  testimony,  this  letter  of  the  defendant 
to  the  plaintiCfd,  properly  identified  as  re- 
ceived by  them,  is  as  follows:  "Okmulgee, 
Okla.,  Dec.  15,  1909.  De  Long  &  Thompson. 
Gentlemen :  Tour  letter  Just  received.  In 
regard  to  my  property  on  4th  st  I  would 
not  want  to  take  for  it  now  what  I  would 
have  taken  six  or  seven  months  ago,  when  I 
was  talking  with  you  about  It  If  you  could 
have  sold  it  at  that  time  for  $5,000.00  I 
would  have  taken  It,  as  I  could  not  dispose 
of  It  at  that  time ;  I  changed  my  mind  about 
selling  and  concluded  to  keep  it  awhile  long- 
er. Since  then  several  parties  have  wanted 
me  to  put  a  price  on  it  If  later  I  decide  to 
list  it  will  let  you  know,  but  would  not  want 
to  tie  It  up  more  than  two  months  at  a 
time.  Very  truly,  Alice  R.  Thompson.**  On 
cross-examination,  defendant's  counsel  ask- 
ed the  witness  to  state  when,  if  ever,  be 
Informed  Mrs.  Thompson  of  the  transaction 
had  between  his  firm  and  Mr.  Haley  with  ref- 
erence to  this  property,  and  the  witness  an- 
swered that  he  personally  wrote  the  defend- 
ant a  letter  the  same  day  or  the  next  one  of 
the  Haley  transaction.  He  also  stated  that 
he  did  not  inclose  Mrs.  Thompson  a  deed  be- 
cause the  practice  always  requires  an  ab- 
stract to  show  the  title  is  an  right.  He  also 
stated  that  be  never  had  the  abstract,  nor 
did  he  inclose  a  memorandum  of  his  contract 
with  Haley  In  his  letter  to  Mrs.  Thompson, 
and  on  this  point  he  said,  "I  notified  her  we 
lutd  a  payment  on  the  property,  the  price  and 
the  terms,"  etc. 

Defendant  then  filed  a  demnrrer  to  plain- 
tiff's evidence  for  the  reason  that  the  same 
does  not  prove  or  tend  to  prove  tacts  support- 
ing the  petition,  or  tend  to  prove  &ct8  suf- 
ficient to  constitute  a  cause  of  action  in 
favor  of  the  plaintiff  and  prove  sufficient 
Cacts  to  entitle  plaintiffs,  or  either  of  them, 
to  any  relief  whatev^  against  the  defendant 
This  was  overruled. 

For  the  same  reasons  alleged,  the  defend- 
ant made  a  motion  for  the  court  to  direct  a 
verdict  for  the  defendant.  The  jury  being 
excused,  the  court  heard  the  argument  of  de- 
fendant and  overruled  the  motion,  and  ex- 
ceptions were  resored. 

The  defendant  did  not  Introduce  any  tes- 
timony, but  rested  her  case  on  the  demnrrer 
to  plaintiff's  evidence  and  the  requested  in- 
struction. 

The  defendant  requested  two  instructions, 
to  wit:  **Yon  are  bistructed,  gentlemen  of 
the  jury,  that  before  the  plaintiffs  can  re- 
cover in  this  action,  yon  must  find  that  they 
>'  uv-e  proven  by  a  iweponderanoe  of  the  evt- 
I  dence  that  they  had  a  contract  with  the  de- 
fendant autborlKlng  them,  as  real  estate 
brokers  to  procure  for  defendant  a  purcbaaw 
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ready,  willing,  and  able  to  take  the  prop- 1 
erty  on  the  exact  terms  specified  in  such 
contract" — which  the  court  refused,  and  ex- 
ceptions reserved.  "You  are  Instructed  that 
In  order  to  have  produced  Haley  as  a  pur- 
chaser plaintiffs  must  have  actually  Introduc- 
ed Haley  to  defendant  and  thereby  brought 
Haley  and  defendant  together,  or  plaintiffs 
must  have  taken  a  binding  and  enforceable 
contract  from  Haley  on  the  exact  terms  of 
the  listing  contract,  and  must  have  presented 
such  contract  to  defendant  under  such  dr- 
cnmstances  as  to  enable  defendant  to  satisfy 
herself  as  to  Haley's  financial  responsibility" 
—which  the  court  refused,  and  exception«  [ 
reserved.  The  court  th^n  instructed  the 
jury,  and  at  the  conclusion  permitted  plaln- 
tiff  and  defendant  each  to  save  exceptions 
to  each  and  all  of  the  instructions  given  by 
the  court  The  verdict  of  the  jury  was  re- 
tamed  in  favor  of  the  plaintiff  and  assessed 
the  amount  of  their  recovery  at  the  sum  of 
fSOO.  The  defendant's  motion  for  new  trial, 
embracing  all  the  alleged  errors  claimed  by 
her  happening  on  the  trial,  was  heard  in 
time  and  overruled  by  the  court,  to  which 
ruling  exceptions  were  taken  and  time  given 
to  file  case-made  in  this  court 

Plaintiff  In  error's  (defendant  below)  as- 
signments of  error  are  numbered  from  1  to 
26,  both  inclufiive^  which  present  the  mat- 
ters complained  of  during  the  progress  of 
the  triaL 

In  the  disposition  of  this  case  we  will  only 
deal  with  those  assignments  of  error  pre- 
senting matters  that  ^ould  be  passed  upon, 
and  we  say  that  there  are  a  number  assign- 
ed that,  in  oui;  judgment  ^re  not  of  merit 
at  least  of  sufficient  merit  that  would  affect 
the  suhstantlai  rights  of  the  parties. 

[1]  Plaintiff  in  error's  second  assignment  Is 
to  the  action  of  the  court  overruling  her  mo- 
tion to  dismiss  said  action  for  want  of  ju- 
risdiction, and.  In  support  of  said  motion, 
quotes  the  section  of  the  Constitution  and 
Gomp.  Laws  1909,  {  1978,  supra,  and  decisions 
from  this  court,  among  others:  Adair  v. 
McFarlln,  28  Okl.  633,  115  Pac.  787 ;  Good  et 
aL  v.  Keel  et  al.,  29  Okl.  325,  116  Pac.  777. 
The  authorities  referred  to  In  no  wise  conflict 
with  the  opinion  of  this  court  lately  handed 
down,  and  which  is  decisive  of  the  question 
presented  as  to  the  jurisdiction  of  district 
courts.  It  is  argued,  quite  plausibly,  that 
as  the  amount  is.  In  his  viewpoint  not  over 
1500,  under  the  statute  In  force  when  the 
suit  was  brought  the  district  court  was  with- 
out jurisdiction.  Tjijder  the  presentation 
made,  the  jurisdictional  feature  consists  of 
the  amount  involved  in  the  suit  at  the  time 
of  its  institution,  and  Is  the  rule  invoked 
testing  the  jurisdiction  of  the  court  We 
shall  determine  this  matter  solely  upon  the 
proposition  whether  the  amount  the  plaintiffs 
were  entitled  to  under  the  pleadings  was 
within  the  jurisdiction  of  the  district  court 
The  suit  being  based  npon  a  contract  the 
consideration  for  which  became  due  when 
the  contract  waa  performed  In  December, 


1909,  the  plaintiffs  below  were  entitled  to 
interest  on  said  amount,  under  the  statute  at 
least  from  January  1,  1910,  and  when  tbia 
suit  was  Instituted,  on  February  21,  1910, 
sufficient  interest  had  accrued,  due  plaintiffs, 
as  to  make  their  claim  over  $500.  In  the 
case  of  St  Paul  Plre  &  Marine  Ins.  Co.  v. 
S.  E.  Peek,  139  Pac.  117  (case  not  yet  official- 
ly reported).  In  referring  to  the-  act  of  1909 
treating  of  the  concurrent  jurisdiction  of  the 
county  court  with  the  district  court  in  an 
amount  not  over  $500,  and  not  exceeding 
$1,000,  exclusive,  of  interest  that  the  clause 
"exclusive  of  Interest"  following  the  words 
"not  exceeding  $1,000.00,"  modifies  that  sen- 
tence, which  means  that  the  maximum  of 
concurrent  jurisdiction,  to  wit  $1,000,  is 
exclusive  of  interest,  but  that  the  minimum 
concurrent  jurisdiction,  to  wit,  over  $500, 
can  l>e  made  up  of  principal  and  Interest, 
and  if  the  two  together  are  over  $500,  then 
jurisdiction  obtains  In  the  district  court 
The  opinion  referred  to  announces  this  doc- 
trine, and  which  is  stated  in  11  Cyc,  p. 
779,  among  authorities  cited:  "It  is  the  gen- 
eral rule  that  where  the  principal  sum  sued 
for  is  less  than  Is  necessary  to  confer  juris- 
diction upon  the  court.  If  Uie  accrued  Inter- 
est, together  with  slid  principal,  amount  to 
a  sum  sufficient  to  confer  jurisdiction  upon 
the  court,  the  court  will  have  jurisdiction 
of  said  suit" 

It  has  been  decided  that  costs  cannot 
be  considered  in  determining  whether  the 
amount  in  controversy  is  sufficient  to  con- 
fer jurisdiction  upon  the  particular  court. 
We  deem  it  unnecessary  to  •  discuss  this 
feature  further  than  to  say  that  there  was 
no  error  In  the  action  of  the  trial  court  in 
overruling  the  motion  to  dismiss  tlie  case 
for  want  of  jurisdiction. 

[2]  Plaintiff  in  error's  third  assignment  of 
error  complains  of  the  action  of  the  court 
in  overruling  the  demurrer  to  plaintiff's  pe- 
tition. We  have  read  carefully  the  points 
presented  in  their  brief,  and  hold  that  the 
action  of  the  trial  court  in  overruling  the 
demurrer  was  right.  The  petition  Is  certain- 
ly good  upon  a  genera!  demurrer.  What 
more  can  be  required  of  a  petition  based  up- 
on a  contract  such  as  the  one  at  issue  when 
It  alleges  everything  was  performed  as 
agreed  upon,  and  the  character  of  the  eon- 
tract  stated,  in  other  words,  a  compliance 
with  the  full  and  complete  legitimate  agree- 
ment between  two  parties,  when  It  Is  simply 
attacked  by  a  general  demurrer?  The  con- 
tract was  that  the  plaintiffs  below  were 
authorized  by  the  defendant  below  to  "secure 
a  purchaser  for  her  real  estate,  and,  If  they 
secured  a  purchaser  for  her  real  estate,  that 
they  should  have  ail  over  $5,000,"  and  not 
only  had  they  secured  such  a  purchaser  who 
was  ready,  willing,  and  able  to  buy,  but 
who  agreed  to  boy,  the  property  at  $5,500, 
and  paid  down  $200  upon  a  contract  of  pur- 
chase, awaiting  an  abstract,  which  he  had 
a  right  to  await  Now,  on  this  point,  it  la 
the  contention  of  plaintiff  in  error  that.  In 
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such  a  case  and  under  each  a  contract,  the 
brokers  mast  do  more  than  secure  the  pur- 
chaser, and  that  they  must  produce  the  pur- 
chaser, that  Is,  they  must  bring  the  owner 
of  the  property  and  the  purchaser  together, 
and  the  petition,  falllns  to  allege  that  the 
brokers  brought  the  owner  and  purchaser 
together,  was  bad  upon  demurrer.  We  can- 
not see  any  such  necessity  under  this  ease 
tor  such  pleading  as  Is  suggested  by  plaintiff 
in  error.  Under  this  case,  the  brokers  (plain- 
tiffs below)  were  the  agents  and  representa- 
tives, under  authority,  of  the  defendant  be- 
low, and  they  got  together  with  the  pur- 
<[>haser  under  the  terms  and  stipulations  that 
they  were  authorized  by  defendant  below 
(plaintiff  in  errqr)  to  do.  We  would  not 
stress  this  matter,  as  we  apparently  have 
done,  but  for  the  seeming  Insistency  of  plain- 
tiff ill  error's  counsel,  and  we  are  unable  to 
see  the  force  of  the  contentions  made  against 
the  judgment  rendered  below  when  we  apply 
the  touchstone  of  reason  and  the  law  appli- 
cable to  the  record  as  madew 

[3]  It  Is  urgently  Inristed  by  plaintiff  in  er- 
ror that  the  trial  court  erred  In  refusing  the 
two  special  requested  instructions.  These 
instructions  have  been  Incorporated,  supra. 
The  first  requested  instruction,  which  was 
refused.  Is,  In  effect,  before  the  plaintiffs 
could  recoTer  they  must  have  found  a  pur- 
chaser tot  the  property  on  the  exact  terms  of 
such  Contract,  whereas  the  instruction  com- 
plained of,  given  by  the  court,  required  that 
a  por^ser  ot  the  property  be  found  accord- 
ing to  the  terms  of  the  contract  We  do  not 
appreciate  the  distinction  between  the 
"terms  of  a  contract"  and  the  "exact  terms" 
complied  with.  If  the  teiws  of  a  contract 
are  complied  with,  it  is  eaacUv  complied 
vrith,  as  we  understand  it 

Special  requested  Instmction  No.  2  is  to 
the  ^ect  that  the  plaintiffs  must  have  ac- 
tually introduced  Ote  purchaser  to  the  owner, 
thereby  brii^lng  the  purchaser  and  owner 
togethu.  otf  if  not,  these  plaintiffs  must 
have  taken  a  binding  and  enforceable  con- 
tract from  Haley  on  the  exact  terms  of  the 
listing  contract,  and  must  have  presented 
such  contract  to  defendant  (owner)  under 
such  circumstances  as  to  enable  defendant, 
(owner)  to  satisfy  herself  as  to  Haley's  (pur- 
c^Laser)  financial  responribUity.  It  is  plain- 
tiff In  error's  contention  that  such  things 
should  have  been  done  as  a  condition  pre- 
cedent to  the  securing  of  a  purchaser  who 
was  ready,  willing,  and  able  to  and  did  pay 
bis  bonus  money  to  carry  out  a  contract  that 
plaintiffs  were  authorised  to  make  with  him 
by  the  ownu.  The  law  does  not  require 
either  vain  or  impossible  things.  The  con- 
tracty  as  we  view  this  record,  was  compiled 
with,  and  the  broken,  in  addition  thereto, 
represented  the  owner,  and  this  was  not 
disputed  on  the  trial. 

[4]  We  have  read  the  court's  instructions 
to  the  jury,  and,  under  the  facts  of  this 


record,  we  are  unable  to  understand  how  he 
could  have  otherwise  instructed  the  Jury 
without  violating  the  law  applicable  to  the 
case. 

The  principles  announced  in  the  decisions 
submitted  in  plaintiff  in  error's  brief,  to  our 
minds,  are  good  law,  but  do  not  affect  the 
conclusion  we  have  reached,  and  therefore 
we  deem  It  unnecessary  to  prolong  this  opin- 
ion, already  too  lengthy,  In  seeking  to  pre- 
sent the  matters  demanding  our  attention  in 
this  record,  and  which  are  decisive  of  this 
case. 

There  being  no  error  affecting  the  substan- 
tial rights  of  tho  parties  in  thij  case,  the 
Judgment  of  the  district  court  of  Oklahoma 
county  is  In  all  things  affirmed.  All  the 
Justices  concur, 

(41  OkL  781) 
COOS  V.  WABNEB.  (No.  8216.) 
(Sapreme  Court  of  Oklahoma.  AprU  17, 1014) 

(ByUahua  hy  f&e  0«vrt.) 
L  Equttt  (I  39*)— RsTBirnoii  or  JmosDic* 

TION— SCOPB  OF  RBUzr. 

A  court  of  eguity  which  has  obtaioed  jurie- 

dictiou  of  the  controversy  on  any  ground  or 
for  any  pnrpose  will  retain  such  jurisdiction  for 
the  purpose  of  adminiBterlng  complete  relief 
and  doing  entire  justice  with  respect  to  the 
subject-mattOT,  and  to  avoid  multiplicity  <^ 
suits. 

[Ed.  Note.— For  other  cases,  see  Equity-  Cent 
Big.  H  104-114;  Dec.  Dig.  {  89.*] 

2.  Equitt  a  89*)— JtmiSDjoTxoiT— GourLsn 
Belief. 

In  an  action  invoking  the  general  eqnity 
powers  of  the  district  courL  where  title  to. real 
estate  and  the  questions  of  cancellation  of  the 
instruments  of  conveyance  or*  determination  of 
the  Interests  of  various  parties  and  the  parti- 
tion and  sale  of  such  real  estate  are  involved, 
the  court  nill  not  be  divested  of  its  jurisdiction 
to  decree  a  sale  of  such  real  estate  merely  be- 
cause in  the  trial  of  the  cause  It  devdoim  that 
a  minor  has  an  interest  therein ;  but  the  court 
will  retain  jurisdiction  In  order  to  grant  com- 
plete relief  to  all  parties  in  interest  and  avoid 
the  necessity  of  otner  suits.  Hence,  a  sheriff's 
deed  made  Dursnant  to  an  order  of  sale  will 
be  valid,  although  a  minor's  undivided  interest 
may  have  been  conveyed  under  the  decree. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  S9  104-114;    Dec.  Dig.  S  39>] 

Commissioners*  Opinion,  Division  No,  2. 
Error  from  District  Court,  Wagoner  Couuty; 
B.  C.  Allen,  Judge. 

Action  by  J,  Carter  Cook,  acting  as  guard- 
ian and  next  friend  of  George  Harris,  a  mi- 
nor, against  E.  S.  Warner,  to  set  aside  a 
judgment  of  the  district  court,  and  cancel  a 
sheriff's  deed.  Judgment  for  defendant,  and 
plaintiff  brings  error.'  Affirmed. 

J.  Carter  Cook,  of  Coweta,  for  plaintiff  tn 
error.  Chas.  F.  Bunyan,  of  Muskogee,  tat 
defendant  In  error. 

HABBTSON,  a  In  Hay.  1011,  the  guard- 
ian of  George  Harris,  a  minor,  brought  this 
acthm  In  the  district  coort  of  Wagoner  comi- 
ty to  set  aside  a  Conner  judgment  of  the  dis- 
trict court,  and  to  cancel  a  sherifTs  deed 
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which  had  been  ezecnted  to  the  defendant*  B. 
S.  Warner,  pursuant  to  sn<^  judgment  It 
appears  from  the  pleadings  that  in  May, 
1900,  In  an  action  by  the  Iowa  Land  &  Trust 
Company  t.  International  Land  Company  et 
aL  to  quiet  title  of  certain  parties  to  a  cer- 
tain tract  of  real  estate,  and  to  determine  the 
Interest  of  such  parties  in  said  tract,  that  the 
court,  in  passing  upou  the  Issues  presented 
In  such  suit,  determined  and  decreed  that 
George  Harris,  a  minor.  In  whose  behalf  as 
gnardlan  J.  Carter  Cook  prosecutes  this  ac- 
tion, had  a  one-fourth  Interest  In  the  tract 
of  land  in  question,  and  tliat  defendant,  B.  S. 
Warner,  had  the  remaining  three-fourtiis  in- 
terest therein.  Whereupon  the  court  order- 
ed a  partition  of  the  land  In  question  if  It 
could  be  fairly  and  equitably  divided,  and,  In 
the  event  It  could  not  be  so  divided,  that  the 
land  be  appraised  and  sold,  and  that  the  pro- 
ceeds of  sale,  after  payment  of  costs,  be  dis- 
tributed to  Warner  and  to  George  Harris,  the 
minor,  according  to  their  respective  interests 
in  the  estate,  and  that  the  proceeds  to  which 
said  minor  would  be  entitled  should  be  paid 
into  court  to  be  paid  out  by  the  clerk  of  said 
court  to  the  minor's  proper  guardian,  and 
that,  upon  the  report  to  the  court  that  the 
land  could  not  be  fairly  and  equitably  parti- 
tioned, the  court  ordered  It  appraised  and 
sold  according  to  law,  which  was  done,  and, 
whlfdi  sale  being  duly  confirmed,  the  court 
ordered  the  sheriff  to  execute  a  deed  to  the 
purchaser.  Pursuant  to  which  order  the 
sheriff  executed  a  deed  to  the  entire  tract  to 
E.  S.  Warner,  the  purchaser  and  defendant 
In  error  herein.  Some  two  years  thereafter 
this  action  was  brought  to  set  aside  sudb 
judgment,  and  to  cancel  the  sheriff's  deed  to 
Warner.  When  the  cause  came  on  fbr  hear- 
ing in  September,  1911,  the  court  sustained 
a  demurrer  to  the  plaintiff's  petition.  The 
plaintiff  refused  to  plead  further,  and  the 
court  rendered  judgment  In  favor  of  Warner, 
and,  from  such  Judgment,  this  appeal  Is  pros- 
ecuted. 

The  decisive  question  presented  In  this  ap* 
peal  is  whether,  In  an  action  by  adults  to  de- 
termine and  settle  the  title  to  real  estate, : 
and  to  determine  Interests  of  adverse  claim- 
ants thereto,  a  district  court  should  be  divest- 
ed of  its  equity  Jurisdiction  to  grant  complete 
relief  in  the  premises  simply  because  it  de- 
veloped in  the  trial,  and  bad  been  decreed 
by  the  court,  that  a  minor  had  an  interest  in 
the  estate. 

11}  It  Is  urged  by  plaintiff  to  error  that 
the  district  court  had  no  Jurisdiction  to  de- 
.cree  the  sale  of  the  minor's  toterest;  that 
such  Jurisdiction  Is  vested  exclusively  in  the 
probate  courts  of  our  state.  This  was  the 
theory  upon  which  the  action  was  brought  in 
the  court  below,  and,  upon  the  theory  that 
the  district  court  was  not  divested  of  such 
Jurisdiction,  the  demurrer  to  the  petition  was 
sustained.  No  authorities  on  this  exact  point 
in  question  are  presented  by  either  jarty  to 
the  appeal;  but  each  contents  himself  with 
an  analyris  of  the  constitutional  and  atatn- 


toxy  provisions  In  reference  to  the  subject; 
and  with  an  ai^ument  and  citation  of  author- 
itles  In  support  of  their  respective  Interpreta- 
tion of  such  constitutional  and  statutory  pro- 
visions, and,  but  for  other  well-recognized 
prindplea  of  law  which  we  must  recognize  In 
determining  this  question.  It  might  be  said 
that  either  Interpretatton  is  correct  ArUde 
7,  f  12,  of  WUllams*  Constitution  In  part  pro- 
vides: "The  county  court,  coextensive  with 
the  county,  shall  have  original  Jurisdiction 
In  all  probate  matters,  and  until  otherwise 
provided  by  law,  shall  have  concurrent  Juris- 
diction with  the  district  court  in  dvil  cases 
in  any  amount  not  exceeding  one  thousand 
dollars,  exclusive  of  Interest :  Provided,  Qiat 
the  county  court  shall  not  have  Jurisdiction 
in  any  action  fbr  malicious  prosecution,  or 
In  any  action  for  divorce  or  alimony,  or  ln> 
any  actions  against  officers  for  misconduct  In 
office,  or  in  actions  for  slander  or  libel,  or 
in  actions  for  the  spedflc  performance  of 
contracts  for  the  sale  of  real  estate,  or  In 
any  matter  wherein  the  title  or  boundaries  of 
land  may  be  In  dispute  or  called  in  question ; 
nor  to  order  or  decree  the  partition  or  sale 
of  real  estate,  nor  arising  under  its  probate 
Jurisdiction.'* 

Also  to  section  13,  art  7  (19S),  WUllams' 
Ann.  Const,  It  is  provided:  "The  county 
court  Elhall  have  the  general  Jurisdiction  of  a 
probate  court  It  rtiall  probate  wills,  ap- 
point guardians  of  mtoors,  idiots.  lunatlcB, 
persons  non  compos  mentis,  and  common 
drunkards;  grant  letters  testamentary  and 
of  administration,  settle  accounts  of  execu- 
tors, administrators,  and  guardians;  trans- 
act all  business  appertatoing  to  the  estates 
of  deceased  persons,  mtoors,  Idiots,  lunatics, 
persons  non  compos  mentis,  and  common 
drunkards,  toclndlng  the  sale,  settlement, 
partltUm,  and  distribution  of  the  estates 
thereot  •  • 

In  section  10,  art  7  OSS),  Williams'  Ann. 
Const,  the  Jurisdiction  of  the  district  courts 
of  our  state  is  defined  as  follows:  "The  dis- 
trict courts  shall  have  original  Jurisdiction  in 
all  cases,  civil  and  crimtoal,  except  where  ex- 
duslve  Jurisdiction  Is  by  this  Constitution,  or 
by  law,  conferred  on  some  other  court  and 
such  appellate  Jurisdiction  as  may  be  pro- 
vided In  this  Constitution,  or  by  law.  The 
district  courts,  or  any  Judge  thereof,  shall 
have  power  to  Issue  writs  of  habeas  corpus, 
mandamus.  Injunction,  quo  warranto,  certi- 
orari, prohibition,  and  other  writs,  remedial 
or  otherwise,  necessary  or  proper  to  carry 
Into  effect  their  orders,  Judgments,  or  decrees. 
The  district  courts  shall  also  have  the  pow- 
er of  naturalization  to  accordance  with  the 
laws  of  the  United  States." 

Let  It  be  observed:  That  section  12,  su- 
pra, provides:  **The  county  court  coexten- 
sive with  the  county,  shall  have  original  Ju- 
risdiction to  all  probate  matters."  That  sec- 
tion 10,  supra,  provides:  "The  district  court 
shall  have  original  Jurisdiction  In  all  cases, 
dvil  and  criminal,  except  where  exclusive 
Jurisdiction  Is  by  this  Oonatttutloii.  or  by  law. 
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conferred  on  some  other  court   •   •  ••• 

In  other  words,  the  county  court  shall  have 
original  jurisdlLtiou  In  all  proi>iire  mutters, 
and  the  district  court  shall  have  original  ju- 
risdiction in  all  cases,  cirll  and  criminal,  ex- 
cept where  exclusive  Jurisdiction  Is  conferred 
upon  some  other  court.  The  words  "shall 
have  original  jurisdiction"  are  the  same  and 
used  in  the  same  sense  as  to  both  courts; 
that  Is,  the  district  court  shall  have  orig- 
inal jurisdiction  In  all  cases,  dvil  and  crim- 
inal, the  same  as  the  county  court  shall  have 
original  jurisdiction  In  all  probate  matters. 

Now,  under  our  statutes  there  are  but  two 
Idnds  of  actions;  "Actions  are  of  two  kinds: 
First,  civil ;  second,  criminal."  Section  4646, 
Rev.  Laws  1910.  "A  criminal  action  is  one 
prosecuted  by  the  state,  as  a  party,  against 
a  person  charged  with  a  public  offense,  for 
the  punishment  thereof."  Section  4647,  Id. 
"Every  other  la  a  civil  action."  Section  4648, 
Id.  Hence  the  action  of  which  plalntHTs  In 
error  complain  was  a  civil  action  In  the  dis- 
trict court,  which,  under  our  Constitution, 
{  10,  BUpra,  has  orighial  Jurisdiction  over  all 
dvll  cases,  unless  exclusive  jurisdiction  is 
conferred  on  some  other  court 

Now,  the  word  "exclusive"  Is  not  used  In 
reference  to  the  Jurisdiction  of  county  courts 
in  all  probate  matters  in  section  12,  supra ; 
and  section  10  provides  that  the  district  court 
has  Jurisdiction  in  all  civil  cases,  except 
where  exclusive  jurisdiction  Is  conferred  up- 
on some  other  court.  In  section  1817,  Rev. 
Laws  1910:  «•  *  *  The  county  court 
shall  have  jurisdiction  concurrent  with  Jus- 
tices of  the  peace  in  misdemeanor  cases,  and 
exclusive  jurisdiction  In  all  misdemeanor  cas- 
es of  which  Justices  of  the  peace  have  no  ju- 
risdiction.  ♦  • 

Section  2,  art  1,  c.  27,  I^ws  1907-08,  pro- 
vides: 

"Sec.  2.  The  county  court,  coextensive  with 
the  county,  shall  have  original  jurisdiction 
in  all  probate  matters,  shall  have  concurrent 
jurisdiction  with  the  district  court  in  civil 
cases  in  any  amonnt  over  Ave  hundred  dollars 
and  not  exceeding  one  thousand  dollars,  ex- 
clusive of  Interest,  and  exclusive  original  ju- 
risdiction in  all  sums  in  excess  of  two  hun- 
dred dollars  and  not  exceeding  Ave  hundred 
dollars.   •  •  •« 

These  sections  are  referred  to  merely  aa  an 
aid  in  anriviog  at  the  legislative  Intent  for, 
It  being  provided  In  section  10  of  the  Con- 
stitution, supra,  that  the  district  court  has 
original  Jurisdiction  In  all  dvll  cases,  except 
where  extUwHve  Jurisdiction  is  by  law  con- 
ferred  upon  some  other  court  the  Leglslatare 
has  made  use  of  the  word  "exclusive"  In 
all  eases  where  exclusive  Jurisdiction  was 
meant  to  be  conferred  iq>on  any  particular 
court  By  this  we  do  not  mean  to  be  nnder- 
stood  aa  holding  that  general  original  Juris- 
diction in  probate  matters  is  not  confined 
upon  the  county  court,  nor  do  we  mean  to 
be  understood  as  holding  that  the  district 
courts  have  a  general  concurrent  Jurisdiction, 


In  probate  matters,  with  the  county  court; 
but  there  are  many  Instances,  as  was  truf 
In  the  case  at  bar,  that  In  the  trial  and  deter- 
I  mlnation  of  other  dvll  matters  questions 
I  arise  which  Involve  partial  phases  of  the  pro- 
bate law,  and  In  such  cases,  espedally  those 
Involving  questions  of  equity,  our  district 
courts  being  vested  with  general  equity  pow- 
ers, we  do  not  believe  that  it  was  the  Inten- 
tion of  the  framers  of  the  Constitution  to, 
In  matters  Invoking  the  general  eqnlty  pow- 
ers of  the  district  court,  divest  It  of  its  Ju- 
risdiction to  grant  complete  relief  to  the  par- 
ties in  Interest  merely  because  some  feature 
of  the  probate  law,  as  an  incident  to  the 
case,  became  involved. 

The  Judgment  complained  of  In  the  case 
at  bar  was  a  judgment  in  an  action  Involv- 
ing the  title  to  real  estate,  and  the  cancella- 
tion of  Instruments  of  conveyance  to  real 
estate,  and  the  determination  t)f  title  of  cer- 
tain parties  to  the  action  In  and  to  the  real 
estate  In  question,  an  action  which  Invoked 
the  general  equity  powers  of  the  district 
court  The  court  heard  and  determined  the 
Issues  presented  In  the  action,  ordered  the 
cancellation  of  certain  Instruments  of  con- 
veyance, and  determined  the  Interest  and 
title  of  the  parties  thereto  In  and  to  the  real 
estate  In  question,  and  In  its  determination 
of  the  issues  Involved  it  developed  that  the 
minor,  George  Harris,  plaintiff  herein,  owned 
a  one-fourth  Interest  in  the  real  estate  In 
question,  and,  upon  the  pleadings  and  upon 
the  issues  thereby  formed,  the  court  deter- 
mined such  minor's  interest  and  so  decreed 
in  its  judgment. 

It  further  appears,  from  the  record  herein 
of  the  proceedings  in  the  judgment  complain- 
ed of  and  herdn  sought  to  be  set  aside,  that 
the  court  upon  the  issues  presented  to  it  de- 
cided that  a  partition  of  the  real  estate  In 
question  was  necessary  In  order  to  grant  com- 
plete relief  to  all  parties,  provided  It  could 
be  done  fairly  and  equitably.  Whereupon  It 
appointed  a  commission  to  ascertain  and  re- 
port and,  upon  the  report  of  such  commis- 
sion that  such  real  estate  could  not  be  fairly 
and  equitably  partitioned,  the  court  decreed 
a  sale  of  the  entire  tract  as  provided  by  law, 
and  that  the  proceeds  of  such  sale  belonging 
to  the  minor,  George  Harris,  should  be  paid 
into  court  to  be  paid  out  by  the  clerk  thereof 
upon  the  order  of  the  proper  guardian  of 
such  minor.  Pursuant  to  which  order  the 
sheriff  sold  the  land  in  question  and  executed 
a  deed  to  the  purchaser. 

No  Irregularities,  inadequacy  of  price,  or 
fraud  in  the  proceedings  are  disclosed  or  com- ' 
plained  of  in  the  record,  and  we  can  find  no 
'ralid  reason,  neither  under  the  provisions  of 
the  Constitution  nor  those  of  the  statutes, 
for  holding  that,  merely  because,  In  the  trial 
of  an  action  whldi  Invoked  the  general  eq- 
uity powers  of  the  district  court  it  developr 
ed,  as  an  incident  to  a  final  determination  of 
snch  action,  that  a  minor  bad  an  Interest  In 
the  Effoperty  in  question,  that  the  court 
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should  thereby  be  dtvested  of  Its  powers  to 
retain  Jarlsdictlon  and  render  complete  re* 
Jlef  to  all  parties  In  Interest. 

[1]  "Equity  jurisdiction,  having  rightfully 
attached  to  a  controversy,  will  be  made  ef- 
fectual for  the  purpose  of  complete  relief, 
though  It  may  Involve  the  adjudication  of 
purely  legal  questions.  Equity  will  assume 
jurisdiction  to  prevent  multiplicity  of  suits: 
(a)  Where  numerous  persons  have  a  commu- 
nity of  Interests  or  a  common  right  or  title  in 
the  subject-matter  of  controversy,  as  against 
a  common  adversary,  or  where  each  has  an 
equitable  cause  of  action  or  an  equitable  de- 
fense against  such  adversary,  involving  the 
same  questions  of  law  and  fact;  (b)  where 
reiterated  litigation  at  law  between  the  same 
individuals  concerning  the  same  subject-mat- 
ter is  threatened,  or  has  actually  taken  place, 
without  conclusively  adjudicating  the  rights." 
Fetter  on  Eq.  pp.  13-17.  Also  Pomeroy's  Eq. 
Jurisp.  c.  1,  vol.  5,  2d  Ed.;  Id.,  f  351,  vol.  1, 
3d  Ed.;  1  Story's  Et|.  Jurisp.  (13th  Ed.)  64K; 
Bailey  on  Juris.  (2d  Ed.)  i  535. 

In  16  Cyc  106,  the  following  rule  is  an- 
nounced: *'A  court  of  equity  which  has  ob- 
tained jurisdiction  of  a  controversy  on  any 
ground  or  for  any  purpose  will  retain  such 
jurisdlctlOD  for  the  purpose  of  administering 
complete  relief  and  doing  entire  justice  with 
respect  to  the  subject-matter.  This  doctrtne 
seems  to  rest  upon  the  same  principles  which 
permit  a  court  of  equity  to  take  jurisdiction 
In  the  first  Instance,  because  the  remedy  is 
incomplete,  or  to  avoid  multiplicity  of  suits." 
This  text  of  equity  doctrine  is  supported  by 
dedislOQS  from  almost  every  state  in  the  Un- 
ioD.  See  anthorltiea  dted  under  foregoing 
texts. 

The  judgment  of  the  trial  court  seems  to 
be  abundantly  supported  both  by  reason  and 
by  the  above  equity  doctrine.  No  other  court 
in  our  state  had  jurisdiction  to  determine  the 
question  of  title  to  the  real  estate  involved, 
nor  the  Interests  of  the  parties  thereto,  nor 
to  decree  a  partition  of  the  land,  nor  to  order 
a  cancellation  of  the  instruments  involved 
therein;  and  we  can  see  no  valid  reason  why, 
after  the  court  had  determined  the  interests 
of  the  parties,  and  bad  further  ascertained, 
from  the  report  of  the  commissioners  appoint- 
ed, that  the  laud  in  question  could  not  be 
fairly  and  equitably  partitioned,  that  the  en- 
tire action  should  have  been  abated,  relief 
suspended,  the  interests  of  the  other  par- 
ties disregarded  until  a  separate  action  in- 
volving the  necessary  details  and  complica- 
tions and  extra  expense,  court  costs  and  at- 
torney's fees  for  the  minor  could  be  brought 
in  the  probate  court  by  the  guardian  for  the 
sale  of  the  minor's  interest  in  the  laud.  Such 
a  proceeding  would  have  been  in  direct  con- 
flict with  the  well-establlslied  rules  of  equity, 
as  well  as  an  apparent  detriment  to  the  in- 
terests of  the  minor.  Hence,  upon  the  whole, 
in  the  absence  of  any  showing  of  irregulari- 
ty or  fraud,  we  believe  the  deed  executed  by 


the  sheriff  pursuant  to  the  order  of  the  dis- 
trict court  was  valid,  and  that  the  judgment 
of  such  court  should  be  affirmed. 

FEB  CURIAM.  Adopted  In  whole. 

"^^^  ^^x  oki.  Ttt) 

LABADIB  et  aL  t.  SMirra.   (No.  83M.) 
(Supreme  Court  of  Oklahoma.  April  17,  1914.) 

(Byllahtu  hy  the  Court.} 

Indians  ({  18*>— Descb.nt  and  DisiBaBimoir 

—What  Law  Govebns. 

Under  the  Act  of  April  28,  1904,  e.  1824. 
33  Stat  673,  the  Arkansas  law  of  descent  and 
distribution  of  decedents'  estates,  as  provided 
in  chapter  49,  Mansfield's  Digest  (§8  2522-2545), 
was  extended  over  aad  put  in  force  as  to  the 
estates  of  all  tribes  of  Indians  and  all  other 
persons,  freedmen,  or  otherwise,  in  the  In- 
dian Territory.  And  the  heirs  of  a  deceased 
member  of  the  Peoria  Tribe  who  died  in  190S 
inherited  under  the  Arkansas  law. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  I  49;  Dec.  Dig.  | 

Commissioners*  Opinion,  Division  No.  2. 
Error  from  District  Court,  Ottawa  Coun- 
ty; Preston  S.  Davis,  Judge. 

Action  by  Isadora  Smith  against  EUa  La- 
badie,  Roy  C.  Labadle,  Edna  Labadie  Jones, 
William  Groom,  and  G.  W.  Helmick.  Judg- 
ment for  plaintiff,  and  deftodants  bring  er- 
ror. Affirmed. 

E.  E.  Sapp,  of  Galena,  Kan.,  and  D.  W. 
Cooter  and  L.  T.  Crum,  both  of  Miami,  for 
plaiDtifTs  in  error.  F.  D.  Pulkerson,  of  St 
Joseph,  Mo.,  for  defendant  in  error. 

HARRISON,  0.  Ttiia  was  an  action  by  Isa- 
dora Smith  against  her  stepmother  and  tialf- 
brother  and  sister  for  a  one-third  iuterest  in 
the  estate  of  her  deceased  half-brother  and 
for  her  share  of  the  rents  from  same.  The 
defendants.  Groom  and  HelmlclE,  were  ten- 
ants on  the  estate  and  were  made  parties  de- 
fendant The  facts  are:  That  one  Charles 
Labadie.  a  Peoria  Indian,  died  in  the  year 
1899  and  left  surviving  him  his  wife,  Ella  La- 
badie, a  white  woman,  and  three  children  by 
her,  and  one,  Isadora  Smith,  by  a  former 
wife.  The  children  by  the  latter  wife  were 
the  defendants  Roy  C  Labadie,  Edna  Laba- 
die Jones,  and  Clarence  Raymond  Labadie, 
who  afterward  in  1906  died  Intestate  and 
without  issue,  possessed  of  certain  tracts  of 
land.  After  his  death  the  mother  went  into 
possession  of  bis  land  under  the  Kansas  law 
of  descent  and  distribution.  In  1910,  Isadora 
Smith,  the  child  by  the  former  wife,  brought 
this  action  against  the  surviving  wife  and 
her  two  surviving  children,  claiming  that  the 
land  of  her  deceased  half-brother  descended 
to  her  and  her  surviving  half-brother  and 
sister  under  the  laws  of  Arkansas  and  that 
the  surviving  wife  had  no  interest  in  the  es- 
tate of  her  deceased  son,  Clarence  Raymond 
labadie.  The  defendants  answered,  claiming 
the  estate  of  the  deceased  under  the  Kansas 
law  of  descent  and  distribution  which,  by  the 
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Act  Of  Congress  Feb.  8,  1887,  c.  119,  %  5,  24 
Stat  389,  as  amended  by  Act  of  Congress 
March  2, 1889,  c.  422,  25  Stat.  1013,  was  put  In 
force  as  to  the  estates  of  the  Peoria  and  some 
other  tribes  of  Indians,  and  that  such  law, 
having  never  been  repealed,  was  in  force  at 
the  time  of  Clarence  Labadie's  death,  and 
that  the  mother,  Ella  Labadie,  under  such 
law  Inherited  all  of  her  son's  estate ;  she  be- 
ing the  sole  Burriviug  parent.  The  issues 
being  thns  Joined  by  petition  and  answer,  the 
plaintiff,  Isadora  Smith,  moved  the  court  for 
judgment  on  tl^  pleadings.  The  court  sus- 
tained the  motion  and  rendered  judgment  up- 
on the  pleadings  in  her  favor,  decreeing  her 
a  one-third  interest  in  the  estate  on  the  theo- 
ry that  the  Arkansas  law  was  in  force  at 
the  time  of  the  death  of  her  half-brother, 
aod  from  such  Jadgment  the  defendants  ap- 
peaL 

It  la  conceded  by  counsel  for  both  parties 
to  the  appeal  that  a  proper  determination  of 
the  case  depends  upon  which  law  of  descent 
and  distribution  was  In  force  at  the  time 
Clarence  Labadie  died.  It  is  contended  by 
plaintiffs  in  error  that  the  Kansas  law  was  In 
force,  and  by  defendant  In  error  that  the  Ar- 
kansas law  was  In  force.  Hence  a  review  of 
the  different  acts  of  Congress  on  the  subject 
is  necessary  In  order  to  properly  determine 
the  controversy. 

In  1887  (24  Stat  389)  Congress  passed  an 
act  providing  for  the  allotment  of  lands  In 
severalty  to  certain  tribes  of  Indians,  section 
5  of  which  provides  in  part  as  follows: 
"  •  •  *  Provided,  that  the  laws  of  descent 
and  partition  in  force  In  the  state  or  ter- 
ritory where  such  lands  are  situate  shall  ai>- 
ply  thereto  after  patent  therefor  have  been 
executed  and  delivered,  except  as  herein 
otherwise  provided ;  and  the  laws  of  the  state 
of  Kansas  regulating  the  descent  and  parti- 
tion of  real  estate  shall,  so  far  as  practicable, 
apply  to  all  lands  in  the  Indian  Territory 
whic^  may  be  allotted  in  severalty  under  the 
provisions  of  this  act  •  •  • "  Under  sec- 
tion 8  of  this  act,  it  Is  provided  that  the 
Peoria  Indians,  of  which  tribe  the  heirs  In 
question  Were  members,  together  with  some 
other  tribes  of  Indians,  were  excepted  from 
Its  provisions,  but  by  the  Act  of  March  2, 
1889,  c.  422,  25  Stat.  1013,  the  provisions  of 
section  5,  supra,  were  extended  to  the  Peoria 
and  some  other  tribes.  Thus  the  law  of 
descent  and  distribution  was  extended  to  and 
remained  in  force  as  to  the  Peoria  Tribe  un- 
til the  Act  of  April  28,  1904,  c.  1824,  33  Stat 
573,  which  In  part  provided:  "All  the  laws 
of  Arkansas  heretofore  put  in  force  In  the 
Indian  Territory  are  hereby  continued  and 
extended  in  their  operation,  so  as  to  embrace 
all  persons  and  estates  in  said  territory, 
whether  Indian,  freedmen,  or  otherwise,  and 
full  and  complete  jurisdiction  Is  hereby  con- 
ferred upon  the  district  courts  In  said  terri- 
tory in  the  settlements  of  all  estates  of  de- 
cedents, *  •  *  whether  Indians,  freedmen, 
or.  otherwise  •  •  •  •» 


It  is  true,  as  contended  by  plaintiffs  in 
error,  that  said  act  contained  no  repealing 
clause  of  laws  in  conflict  therewith.  Hence, 
if  the  provisions  of  the  acts  of  1887,  1889, 
supra,  which  put  the  Kansas  law  of  descent 
In  force,  were  repealed  at  all,  they  were  re- 
pealed by  implication;  counsel  for  plaintiffs 
contending  that  such  acts  were  not  so  repeal- 
ed, citing  a  strong  list  of  authorities  In  oppo- 
sition to  repeals  by  Implication,  and,  while 
the  authorities  cited  are  strongly  In  opposi- 
tion to  the  general  doctrine  of  repeals  by 
implication,  yet  they  do  not  cover  and  should 
not  control  the  exact  question  Involved  in  the 
case  at  bar.  For,  prior  to  the  Act  of  April 
28,  1904,  c.  1824,  33  Stat.  573,  there  had  been 
no  universal  law  on  the  subject  of  descent 
and  distribution  applicable  alike  to  aU  the 
tribes  of  Indians,  freedmen,  or  otherwise, 
within  the  limits  of  the  Indian  Territory. 
By  such  act  a  universal  law  applicable  alike 
to  all  tribes  of  Indians,  freedmen,  or  other- 
wise, and  all  other  persons  within  the  limits 
of  the  Indian  Territory,  was  provided,  and 
the  Arkansas  law  of  descent  and  distribution 
(chapter  49,  Mans.  Dig.)  was  put  In  force. 
It  was  evidently  the  Intent  of  Congress,  In 
order  to  avoid  the  interminable  conflicts 
which  would  necessarily  arise  from  laws  of 
descent  applicable  to  some  tribes  and  not  ap- 
plicable to  others,  to  provide  a  universal 
law  applicable  to  all  alike  and  to  repeal  all 
laws  in  conflict  therewith.  The  necessity  for 
such  a  universal  law  was  so  great  and  the  in- 
tricate controversies  liable  to  'arise  under  the 
then  existing  and  conflicting  laws  of  descent 
so  numerous,  that  the  intention  of  Congress 
to  provide  a  law  of  universal  application  la 
too  clear  to  admit  of  doubt  While  we  do 
not  feel  that  the  departmental  construction  of 
legislative  Intent  Is  controlling  or  binding 
upon  this  court  yet  considerable  light  on 
the  subject  may  be  had  from  an  opinion 
from  the  Assistant  Attorney  General  to  the 
Department  of  Indian  Affairs,  wherein  the 
rights  of  the  heirs  of  an  Eastern  Shawnee, 
whose  status  as  to  descent  was  the  same  as 
those  of  the  Peorias,  were  InTolved;  the 
opinion  being  as  follows: 

"Sir:  The  Department  Is  In  receipt  of 
your  letter  of  February  1,  1907  (Land  91666- 
1907),  submitting  the  succession  of  Lucinda 
Dick,  Eastern  Shawnee,  requesting  decision 
by  the  Department  for  determination  of  the 
rule  of  descent  for  distribution  of  proceeds 
of  sftle  of  her  allotted  land^.  Allotment  of 
the  lands  was  made  to  her  under  the  Act 
of  February  8,  1887  ([C.  119]  24  Stat.  388). 
Section  6  whereof  provided  that :  The  laws 
of  the  state  of  Kansas  regulating  the  descent 
and  partition  of  real  estate  shall,  so  far  as 
practicable,  opply  to  al!  lands  In  Indian  Ter^ 
ritory  which  may  be  allotted  In  severalty 
under  the  provisions  of  this  act*  The  Act  of 
May  2,  1890  ([C.  182]  26  Stat  81.  94),  Sec- 
tions 30  and  31,  provided:  'Sec.  30.  •  •  ♦ 
The  Judicial  tribunals  of  the  Indian  nations 
shall  retain  ez<dUBtve  Jurisdiction  in  all  civil 
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ud  criminal  cases  artslnK  In  the  coontry  In 
which  members  of  the  nation  by  nativity  or 
by  adoption  shall  be  the  only  parties;  and  as 
to  all  such  cases  the  laws  of  the  state  of  Ar- 
kansas extended  over  and  pot  lo  force  in  said 
Indian  IT^rritory  by  this  act  shall  not  apply. 
Sec.  81.  *  *  *  That  certain  general  laws 
of  the  state  of  Arkansas  *  *  *  as  pub- 
Uabed  in  •  •  •  HansBeld'a  Digest  of  the 
Statutes  of  Arkansas,  whldi  are  not  locally 
inawUcable  or  In  conflict  with  this  act  or 
wltb  any  law  of  Congress,  relating  to  the  eub* 
Jects  specially  mentioned  in  this  section,,  are 
hereby  extraded  over  and  put  in  force  in  the 
Indian  Territory  until  Congress  shall  other- 
wlae  provide,  that  la  to  say,  the  provisions  of 
the  said  general  statutes  relating  to  admin- 
istratloq,  chapter  one  *  *  *  to  descraitB 
and  distributions,  chapter  forty-nine.*  The 
Act  of  Jane  7,  1887  ([G.  3]  30  Stat  62,  83), 
provided  that  after  January  1,  1898,  the 
United  States  courts  In  Indian  Territory 
bare  exclusive  Jurisdiction  of  all  ctvU  causes 
after  that  date  instituted,  and  all  criminal 
causes  for  punishment  of  offenses  after  that 
date  committed*  and  that  the  laws  of  the 
United  States  and  the  state  of  Arkansas  In 
force  In  the  territory  shall  apply  to  all  per- 
sons therein,  irrespective  of  race,  said  courts 
exerdslng  Jurisdiction  thereof  as  now  confer- 
red upon  them  In  trial  of  like  causes.  The 
Act  of  AprU  28,  1904  [C.  1824]  6  2  (33  Stat 
K73).  provided :  'All  the  laws  of  Arkansas 
heretofore  put  in  force  In  the  Indian  Terri- 
tory, are  hereby  continued  and  extended  In 
their  operation  so  as  to  embrace  all  persons 
and  estates  In  said  territory,  whether  Indian, 
freedmen,  or  otherwise,  and  full  and  com- 
plete Jurisdiction  Is  hereby  conferred  upon  the 
district  courts  In  said  territory  in  the  settle- 
ment of  all  estates  of  decedents  *  *  * 
whether  Indians,  freedmen  or  otherwise.* 
The  Act  of  June  28,  1898  [C.  617],  |  26  (30 
Stat  49S,  S04),  forbids  enforcement  of  tribal 
laws  in  courts  of  the  Uuited  States,  and  sec- 
tion 28  abolished  the  tribal  courts,  July  1, 
1898,  as  to  all  bat  three  tribes  named,  and 
as  to  them  on  October  1,  1898,  so  that  no 
courts  existed  for  enforcement  of  tribal  laws. 
The  effect  of  this  was  to  aboUsh  the  tribal 
law  of  descent  Nivens  t.  Nlvens  (64  Saw. 
604). 

"Ludnda  EHck  died  July  14,  1005,  seised 
of  her  allotted  lands,  and  the  question  deter- 
mining devolution  of  her  lands  depends  on 
whether  the  law  of  Kansas  or  Arkansas  gov- 
emed  the  succession  at  date  of  her  death. 
The  act  of  1S90  is  necessary  to  be  considered 
for  interpretation  of  the  act  of  1897  making 
the  laws  of  Arkansas  then  in  force  as  to  per- 
sons not  tribal  Indians  applicable  to  'all  per- 
sona therein  Irrespective  of  race,'  and  act  of 
1904  which  'continued  and  extended*  the  Ar- 
kansas laws,  then  partially  in  force,  to  'em- 
brace all  persons  and  estates,*  Indian  or  oth- 
erwise.  Mo  room  la  left  to  doubt  that  Con- 


gress Intended  to  make  the  law  uniform  as 
to  all  classes  of  persons  and  their  estates. 
It  Is  a  fundamental  proposition  that  no  one 
is  heir  to  any  one  living,  so  that  no  expect- 
ant rights  of  inheritance  or  succession  are 
rested  rights  or  can  become  vested  till  death 
of  the  propositus  last  seised.  It  necessarily 
follows  that  (Change  in  the  law  of  succession  la 
purely  a  question  of  legialative  policy,  and 
that  the  legislative  action  upon  it  is  con^n- 
sive,  violating  bo  right  and  admitting  no  re- 
view by  either  executive  or  Judicial  authori- 
ty. In  case  of  Loyal  Creek  Claims  (25  Ops. 
Attys.  General,  168,  165)  the  Attorney  Gen- 
eral rendered  opinion  that  the  act  of  June 
7,  1897,  supra,  'operated  to  extend  the  Ai^ 
kansas  law  of  distribution  to  the  Individual 
estates  of  Indians  dying  after  January  1, 
1S98.'  The  act  was  general  and  applied  to 
all  Indians,  not  to  Credcs  alone,  and  from 
April  28, 1904,  at  least  the  laws  of  Arkansas 
so  partially  adopted  by  act  of  June  7,  1897, 
were  extended  to  all  persons  and  all  dece- 
dents' estates.  The  Department  therefore 
decides  and  you  are  instructed  that  as  Ludn- 
da  Dick  died  after  April  28,  1004,  the  lands 
of  which  she  died  seised  descended  and  their 
proceeds  are  to  be  distributed  according  to 
the  law  of  descent  and  succession  of  real  es- 
tete  under  the  laws  of  the  state  of  Arkansas, 
In  force  at  close  of  the  general  assembly  of 
that  stete  of  1883,  as  published  in  1884,  in 
the  volume  known  as  Mansfleld'a  Digest  of 
the  Statutes  of  Arkansas." 

This  interpretation  of  the  law  has  been 
recognized  end  followed  by  the  Department 
since  the  Act  of  April  28.  1904,  went  Into 
effect  Upon  the  subject  of  courts  beii^  con- 
trolled by  departmental  constructlcm,  Um 
Supreme  Court  of  the  United  States,  in  Unit* 
ed  States  v.  Moore,  95  U.  S.  763,  24  L.  Bd. 
588,  said:  "The  construction  given  to  a  stat- 
ute by  those  charged  with  the  duty  of  execut- 
ing it  is  always  entitled  to  the  most  respect- 
ful consideration,  and  ought  not  to  be  over- 
ruled without  cogent  reasons.  Edwards  v. 
Darby,  12  Wheat  210  [6  L.  Ed.  603] ;  United 
States  V.  State  Bank  of  North  Carolina,  O 
Pet  29  18  L.  Ed.  308] ;  United  States  v.  Mac- 
Daniel,  7  Pet  1  [8  L.  Ed.  687].  The  offlceni 
concerned  are  uaaaUy  able  men,  and  masters 
of  the  subject  Not  infrequently  they  are 
the  draftsmen  of  the  laws  they  are  after- 
wards called  upon  to  interpret" 

Again,  In  United  States  v.  Alabama  By. 
Co.,  142  U.  S.  621,  12  Sup,  Ct  308,  35  L.  Ed. 
1134,  the  court  held:  "The  contemporaneous 
construction  thus  given  by  the  executive  de- 
partment of  the  government  and  continued 
for  nine  years  through  six  different  admin- 
istrations, *  *  *  should  be  considered  fts 
decisive  In  this  suit  It  is  a  settled  doctrine 
of  this  court  that  lu  case  of  ambiguity,  the 
Judicial  department  will  lean  In  favor  of  a 
construction  given  to  a  statute  by  the  depart- 
ment charged  with  the  execution  of 'such 


Digitized  by  Google 


430 


140  PACIFIC  KEPORTEB 


statute,  and,  it  such  coDstrnctioii  be  acted  up- 
on for  a  number  of  years,  will  loolc  with  dis- 
favor upon  any  sudden  change." ' 

Also,  this  court  in  League  t.  Town  of  Tulo- 
ga,  35  OkL  277,  129  Pac.  702,  it  was  held: 
"The  construction  placed  on  statutes  or  con- 
stitutional proTldons  by  officers  in  the  dis- 
charge of  their  duties,  either  at  or  near  the 
time  of  the  enactment,  which  has  been  long 
acquiesced  In.  Is  ^  Just  medium  for  its  Judi- 
cial Interpretation." 

There  being  a  federal  question  In  the  case 
at  bar,  we  feel  Inclined,  If  not  bound  by  the 
doctrine  annotmced  In  the  foregoing  decisions. 
Besides,  there  is  a  sharp,  decided  conflict  In 
the  proTlsiouH  of  the  two  acts ;  the  one  being 
applicable  only  to  the  tribes  therein  mention- 
ed, the  other,  a  later  act,  being  expressly 
made  applicable  to  all  tribes  and  other  per- 
sona, freedmen,  or  otherwise,  within  the  lim- 
its of  the  Indian  Territory.  The  general  rule 
in  such  cases  Is  that,  "where  two  legislative 
acts  are  repugnant  to  or  In  conflict  with  each 
other,  the  one  last  passed  being  the  latest  ex- 
pression of  the  legislative  will,  must  govern, 
although  it  contains  no  repealing  clause." 
86  Cyc  1073,  and  authorities  dted. 

Also,  In  Mining  Co.  v.  Gardner.  173  U.  S. 
128,  19  Sup.  Ct.  328,  43  L.  Ed.  637,  the  Su- 
preme Court  held:  "Statutes  are  indeed 
sometimes  held  to  be  repealed  by  subsequent 
enactments,  thou^  the  latter  contain  no  re- 
pealing clauses.  This  Is  always  the  rule 
when  the  provisions  of  the  latter  acts  are 
repugnant  to  those  of  the  former,  so  far  as 
they  are  repugnant.  The  enactment  of  provi- 
sions inconsistent  with  those  previously  ex- 
isting manifests  a  clear  Intent  to  abolish  the 
old  law.  In  United  States  v.  Tymen,  11  Wall. 
92  [20  L.  Ed.  153],  It  was  said  by  Mr.  Justice 
rield  that:  'When  there  are  two  acts  upon 
the  same  subject,  the  rule  is  to  give  effect  to 
both,  if  possible.  But  if  the  two  are  repug- 
nant in  any  of  their  provisions  the  latter  act, 
without  any  repealing  clause,  operates  to  the 
extent  of  the  repugnancy  as  a  repeal  of  the 
first;  and  even  where  two  acts  are  not,  in 
express  terms  repugnant,  yet,  If  the  latter 
act  covers  the  whole  subject  of  the  first,  and 
embraces  new  provisions,  plainly  showing 
that  It  was  Intended  as  a  substitute  for  the 
first  act,  it  will  operate  as  a  repeal  of  that 
act.'  •  •  •  This  is,  undoubtedly,  a  sound 
exposition  of  the  law.  But  It  must  be  observ- 
ed that  the  doctrine  asserts  no  more  than 
that  the  former  statute  Is  Impliedly  repealed, 
so  far  as  the  provisions  of  the  subsequent 
statute  are  repugnant  to  it,  or  so  far  as  the 
latter  statute,  making  new  provisions,  is 
plainly  Intended  as  a  substitute  for  it." 

Hence,  in  view  of  the  foregoing  authorities 
and  the  conditions  existing  In  the  Indian  Ter- 
ritory at  the  time  the  Act  of  April  28,  1904, 
went  into  effect,  we  believe  the  judgment  of 
the  trial  court  should  be  affirmed. 

PER  CURIAM.  Adopted  in  whole. 


(40  Okl.  <K) 

GANNON  V.  JOHNSTON  et  al    (No.  4793.) 

(Supreme  Court  of  OUahoma.    Feb.  3>  1014. 
Behearing  Denied  AprU  28. 1914) 

(8yllalu$  by  the  Court.) 

1.  InouNs  (f  15*)— SuBPLTjs  Land— Restric- 
tions ON  Alienation— Heibs  of  Allottee. 

The  restrictions  cootaiDed  in  section  16  of 
the  Supplemeotal  Treaty  with  the  Cboctaw 
and  Cbidaaaw  Nations  (Act  July  1,  1902,  c. 
1362,  82  Stat  643)  of  one,  three,  and  five  years, 
upon  alienation  of  surplus  lands  of  allottees, 
selected  during  the  life  of  tbe  allottee,  ran  with 
the  land,  and  prevented  tbe  heirs  of  a  deceased 
allottee  of  such  land  from  alienating  the  same 
-before  tbe  expiration  of  said  periods. 

[Ed.  Note.— For  otber  casea,  see  Indians, 
Cent.  Dig.  H  IT,  28,  84,  87-44;  Dee.  Diin 
15.*] 

2.  Indians  (8  15*)  —  Allotuxntb— Aukna- 
TiON— Rule  of  Pbopbbtt. 

The  doctrine  of  rule  of  property  cannot  be 
applied  to  render  valid  conveyances  made  in 
violation  of  governmental  [wlicy. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent.  Dig.  H  17.  29,  34,  87-44;  Dec  Dig.  | 
15.*] 

3.  Champebty  and  Maintenance  (J  7*)  — 
Ejectment— Pabties. 

Where  land  in  the  adverse  possession  of  en- 
other  is  conveyed,  the  grantee  may  maintain  an 
action  in  the  name  of  his  grantor  to  recover 
from  the  adverse  holder. 

[Ed.  Note.— For  other  cases,  see  Champerty 
and  Maintenance,  Cent.  Dig.  Sg  54-110:  Dec. 
Dig.  i  7.*] 

4.  Parties  (|  51*)— Aodino  New  Pasties— 

AXENDllBNT  TO  PETITION. 

Where  the  grantee  of  land,  which,  at  the 
time  it  was  conveyed  to  him,  was  in  tbe  ad- 
verse possession  of  another,  brought  suit  in  his 
own  name  to  recover  it,  it  was  not  error  to  per- 
mit him  to  amend  tus  petition  so  as  to  join  his 
grantor  as  plaintiff. 

^,'^1  lJ?*Sir^£.'  *****  Parties,  Cent. 
Dig.  H  77-82;  Dec.  Dig.  {61.*] 

Error  from  District  Court,  Jeffer8<m  Coun- 
ty; Frank  M.  Bailey,  Judge. 

Action  by  D.  B.  Johnston  and  another 
against  C  B.  Gannon.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.  Affirmed. 

Bridges  &  Vertrees,  of  Waurlka,  and  H.  A. 
Ledbetter,  of  Ardmore,  for  plaintiff  In  error. 
F.  E.  Kennamer  and  Chas.  A.  Coakley,  both 
of  Madlll,  and  Cham  Jones  and  Guy  Green, 
both  of  Waurlka,  for  defendants  In  error. 

BOSSER,  C  This  was  an  acUon  by  D.  R 
Johnston  against  C.  E.  Gannon,  to  recover 
certain  lands  which  constituted  the  allot- 
ment of  Agnes  Wolfe.  By  amended  petition, 
Wllbum  Wolfe,  Johnson's  grantor,  was  Join- 
ed as  plaintiff.  Wllbum  Wolfe  was  the  sole 
heir  at  law  of  Agues  Wolfe,  who  selected  and 
took  the  land  in  controversy  as  her  allot- 
ment, and,  while  the  record  Is  not  absolutely 
clear,  It  is  a  fair  inference  from  the  whole 
record,  and  especially  from  the  stipulation 
hereinafter  set  forth,  that  it  was  filed  dur- 
ing her  lifetime.  After  her  death,  Wllburn 
Wolfe  sold  the  land  to  A.  J.  Waldock  for  the 
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expresued  consideration  of  91,050.  There 
was  a  conflict  in  the  testlmooy  as  to  wheth- 
er or  not  the  entire  consideration  was  paid. 
The  deed  was  dated  October  18.  1903.  Gan- 
non claims  under  a  chain  of  conveyances 
from  Waldock.  The  plaintiff  Johnston  claims 
under  a  deed  from  Wllbum  Wolfe,  executed 
January  4,  1009.  The  trial  court  decided 
that  Wolfe's  deed  to  Waldock  was  good  so 
far  as  It  attempted  to  convey  the  homestead 
of  Agues  Wolfe,  but  that  it  was  Invalid  as 
to  the  surplus.  There  was  a  Judgment  In 
favor  of  the  plaintiffs  for  the  snrplos  allot- 
ment. From  this  judgment  the  defendant, 
Gannon,  has  appealed. 

It  was  stipulated  between  the  parties: 
"That,  for  a  period  of  eight  years  after  the 
passage  of  the  Supplemental  Treaty  between 
the  Choctaw  and  Chickasaw  Nations  and  the 
United  States,  lands  Inherited  under  sections 
12  and  16  of  said  Supplemental  Treaty  were 
construed  to  be  alienable  by  the  heirs  so  in- 
herltlng  the  same,  whether  they  were  full- 
blood  Indians  or  otherwise,  which  construc- 
tion was  given  by  a  majority  of  the  lawyers 
of  the  Chickasaw  and  Choctaw  Nation's  por- 
tion of  the  state  of  Oklahoma,  by  the  United 
States  court  prior  to  statehood,  the  district 
courts  of  the  state  of  Oklahoma  since  state- 
hood, and  the  Supreme  Court  of  Oklahoma 
in  103  Pac.  566.  That  loan  companies,  prior 
to  statehood,  within  and  without  the  Indian 
Territory,  loaned  vast  amounts  of  money  on 
such  land;  that  loan  companies,  since  state- 
hood, have  loaned  vast  amounts  of  money  on 
su<^  lands.  That  there  has  been  Invested  in 
such  lands,  prior  to  statehood  and  since 
statehood,  by  the  farmers  and  Investors,  ap- 
proximately $10,000,000.  That  the  lands  this 
agreement  has  reference  to  are  lands  Inherit- 
ed by  Indians  under  sections  12  and  16  of 
the  Supplemental  Agreement  between  the 
Chickasaws  and  Choctaws  and  the  United 
States,  which  became  effective  September  25, 
1902,  wherein  the  Indian  died  between  Sep- 
tember 25,  1902,  and  April  26,  1906." 

The  defendant,  Gamion,  pleaded  not  only 
'that  the  title  was  In  him  by  reason  of  his 
chain  of  title  from  Waldock,  but  also  pleaded 
that  the  plaintiff  could  not  maintain  his  ac- 
tion, because,  at  the  time  he  purchased,  Gan- 
non and  his  grantors  had  been  in  actual  pos- 
session of  the  land  for  more  than  one  year 
prior  thereto,  and  that  therefore  the  convey- 
ance was  champertous. 

Plaintiff  in  error  contends :  First,  that  the 
restrictions  of  section  16  of  the  Supplemen- 
tal Treaty  do  not  follow  the  land  Into  the 
hands  of  the  heirs  of  a  deceased  allottee; 
second,  that,  though  the  statute  might  have 
originally  been  subject  to  such  construction, 
the  facts  with  reference  to  the  opinions  of 
lawyerg  and  decisdons  of  courts,  as  set  forth 
In  tbe  agreement  above  quoted,  establish  a 
rale  of  property  which  would  require  tills 
court  to  bold  that  the  lands  were  not  sut>- 
ject  to  the  restrictions  la  the  bands  of  the 


heirs;  third,  tbat  tbe  sale  to  Joh'sston  was 
diampertous,  and  tliat  he  cannot  maintain 
tbe  action  upon  that  reason. 

[1]  Tbe  portion  of  the  Supplemental  Agree- 
ment between  the  United  States  and  the  Choc- 
taw and  Chickasaw  Indians,  approved  July 
1, 1012  (chapter  1362,  32  Stat.  641),  which  are 
material  to  the  decision  in  this  case,  are  con- 
tained la  sections  11  and  16  both  inclusive, 
which  are  as  follows: 

Section  11:  "There  shall  be  allotted  to 
each  member  of  the  Choctaw  and  Chickasaw 
Tribes,  as  soon  as  practicable  after  the  approv- 
al by  the  Secretary  of  the  Interior  of  his  ea- 
roUment  as  herein  provided,  land  equal  In 
value  to  three  hundred  and  twenty  acres  of 
the  average  allotable  land  of  the  Choctaw 
and  Chickasaw  Nations,  and  to  each  Choctaw 
and  Chickasaw  freedman,  as  soon  as  prac- 
ticable after  the  approval  by  the  Secretary 
of  the  Interior  of  his  enrollment,  land  equal 
In  value  to  forty  acres  of  the  average  allotta- 
ble  land  of  the  Choctaw  and  Chickasaw  Na- 
tions; to  conform,  as  nearly  as  may  be,  to 
the  areas  and  boundaries  established  by  the 
government  survey,  which  land  may  be  se- 
lected by  each  allottee  so  as  to  Include  his 
Improvements.  For  the  purpose  of  making 
allotments  and  designating  homesteads  here- 
under, the  forty-acre  or  quarter-quarter  sub- 
divisions established  by  the  government  sur- 
vey may  be  dealt  with  as  if  further  subdivid- 
ed Into  four  equal  parts  in  the  usual  manner, 
thus  making  the  smallest  legal  subdivision 
ten  acres,  or  a  quarter  of  a  quarter  of  a 
quarter  of  a  section." 

Section  12:  "Each  member  of  said  tribes 
shall,  at  the  time  of  the  selection  of  his  al- 
lotment, designate  as  a  homestead  out  of 
said  allotment  land  equal  In  value  to  one 
hundred  and  sixty  acres  of  the  average  al- 
lotable land  of  the  Choctaw  and  Chickasaw 
Nations,  as  nearly  as  may  be,  which  shall 
be  inalienable  during  the  lifetime  of  the  al- 
lottee, not  exceedinj^  twenty-one  years  from 
the  date  of  certiOcate  of  allotment,  and  sepa- 
rate certificate  and  patent  shall  Issue  fur 
said  homestead." 

Section  13:  "Tbe  allotment  of  each  Choc- 
taw and  Chickasaw  freedman  shall  be  In- 
alienable during  the  lifetime  of  the  allottee, 
not  exceeding  twenty-one  years  from  the 
date  of  certificate  of  allotment." 

Section  14:  "When  allotments  aa  herein 
provided  have  been  made  to  all  citizens  and 
freedmen,  the  residue  of  lands  not  herein 
reserved  or  otherwise  disposed  of.  If  any 
there  be,  shall  be  sold  at  public  auction  un- 
der tbe  rules  and  regulations  and  on  terms 
to  be  prescribed  by  tbe  Secretary  of  tbe  In- 
terior, and  so  much  of  tbe  proceeds  as  may 
be  necessary  for  equalizing  allotments  shall 
be  used  for  that  purpose,  and  the  balance 
shall  be  paid  into  the  treasury  of  the  United 
States  to  tbe  credit  of  the  Choctaws  and 
Chlckasiaws  and  distributed  per  capita  aa 
other  funds  of  tbe  tribe.** 
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Section  16:  "Lands  allotted  to  members 
And  freedmen  shall  not  be  affected  or  encum- 
bered by  any  deed,  debt,  or  obligation  of  any 
character  contracted  prior  to  the  time  at 
which  said  land  may  be  alienated  under  this 
act,  nor  Ghall  said  lands  be  sold  except  as 
herein  provided." 

Section  16 :  "All  lands  allotted  to  the  mem- 
bers of  said  tribes,  except  such  land  as  Is 
set  aside  to  each  for  a  homestead  as  herein 
provided,  shall  be  alienable  after  issuance  of 
patent  as  follows:  One-fourth  In  acreage  in 
one  year,  one-fourth  In  acreage  in  three 
years,  and  the  balance  in  five  years;  in  each 
case  from  date  of  patent:  Provided,  That 
such  land  shall  not  be  alienable  by  the  allot- 
tee or  bis  heirs  at  any  time  before  the  ex- 
piration of  the  Choctaw  and  Chickasaw 
tribal  governments  for  less  than  Its  apprais- 
ed value." 

Section  12  relates  solely  to  the  homestead, 
and,  under  Its  provisions,  the  homestead  was 
Inalienable  during  the  lifetime  of  the  allot- 
tee, not  exceeding  21  years,  but,  upon  the 
death  of  the  allottee,  could  be  alienated  by 
the  heirs,  whether  the  21  years  had  elapsed 
or  not  Thla  is  the  plain  reading  of  the  stat- 
ute, and  it  was  so  held  In  Mullen  v.  United 
States.  224  V.  S.  448,  32  Sup.  Ot  494,  56  L. 
Ed.  839.  Section  16  is  not  so  clear.  In  the 
'  first  place  it  is  provided  not  that  the  land 
Bball  be  inalienable  during  a  certain  period, 
but  that  it  shall  be  alienable  after  the  issu- 
ance of  patent,  "one-fourth  In  acreage  In  one 
year,  one-fourth  In  acreage  in  three  years 
and  the  balance  In  five  years."  But,  not- 
withstanding, the  difference  In  language,  the 
meaning  is  the  same.  The  statement  that 
land  »haU  be  alienable  after  one,  three,  and 
five  years  is  equivalent  to  saying  that  it 
could  not  be  alienated  before  the  exi^ration 
of  said  periods  of  time. 

In  the  case  of  Thirty  Thousand  lend  Suits, 
In  re  Lands  of  the  Five  Civilized  Tribes.  199 
Fed.  811,  Judge  Campbell,  of  the  Eastern  Dis- 
trict of  Oklahoma,  in  an  opinion  which  bears 
the  evidence  of  careful  oondderatkm,  held 
that  the  restrictions  on  alienation  of  one. 
three,  and  fire  years  ran  with  the  land,  and 
affected  it  in  the  hands  of  the  h^rs,  as  well 
as  of  the  oi^^al  allottee,  and  prohibited 
alienation  by  the  allottee  or  his  heirs  until 
the  expiration  of  the  period  mentioned.  In 
that  oase  Judge  Campbell  analyzed  the  opin- 
ion of  Ue.  Jnstlce  Hughes  in  the  case  of 
Hnllen  r.  United  States,  224  U.  S.  448,  32 
Sup.  Gt  495,  66  Ll  Ed.  839.  and  came  to  the 
conduslon  that,  at  the  time  ot  rendering  that 
decision,  "It  did  not  then  occur  to  the  court 
that  the  one,  three,  and  fire  year  restriction 
attached  to  the  land  in  the  hands  of  the  heirs, 
as  well  as  in  the  hands  of  the  allottee."  He 
hases  thla  condni^on  on  this  view  on  the 
effect  of  the  opinion  of  the  Supreme  Court 
upon  the  fact  that  it  referred  to  the  restric- 
tion as  contained  in  the  proviso  of  section 
18.   It  is  possible  that  bla  analysis  of  the 


decision  is  correct,  but  a  reading  of  the  en- 
tire opinion  leaves  a  different  impression  up- 
on the  writer.  It  will  be  noted  that  Judge 
Campbell  was  combating  the  theory  advanced 
that  Mullen  r.  United  States  decided  that 
the  restrictions  were  personal  to  the  allottee. 
What  Is  said  In  that  opinion  with  reference 
to  section  16  is  said  by  way  of  inducement, 
and  leading  up  to  the  Question  of  whether  or 
not  allotments  made  under  the  terms  of  sec- 
tion 22  of  the  Supplemental  Agreement  could 
be  alienated  by  the  heirs  of  a  deceased  In- 
dian. The  court  said:  "It  will  be  observed 
that  the  homestead  lands  are  made  Inalien- 
able 'during  the  lifetime  of  the  allottee,  not 
exceeding  21  years  from  the  date  of  cer- 
tificate of  allotment.'  Tbe  period  of  restric- 
tion Is  thus  definitely  limited,  and  the  dear 
implication  Is  that,  when  the  prescribed 
period  expired,  the  lands  were  to  become 
alienable ;  that  Is,  by  the  heirs  of  the  allottee 
upon  his  death,  or  by  the  allottee  himself  at 
the  end  of.  the  21  years.  Thug,  with  respect 
to  homestead  lands,  the  supplemental  agree- 
ment imposed  no  restriction  upon  the  aliena- 
tion by  the  heirs  of  a  deceased  allottee.  And 
the  reason  may  be  found  In  the  fact  that 
each  member  ot  the  tribes,  each  minor  child 
as  well  as  each  adult,  duly  enrolled  as  re- 
quired, was  to  have  his  or  her  allotment ;  so 
that  each  member  was  already  provided  with 
a  homestead  as  a  part  of  the  allotment,  Inde- 
pendently ot  the  lands  which  might  be  ac- 
quired by  descent  On  the  other  hand,  the 
proviso  of  paragraph  16.  which  relates  to  the 
additional  portion  of  the  allotment,  or  the 
so-called  'surplus'  lands,  contains  a  reetrlc- 
tlon  upon  tbe  alienation  not  only  by  the  al- 
lottee, but  by  his  heirs.  Whatever  may  have 
been  the  purpose,  a  distinction  was  thus 
made  with  regard  to  the  dlq>osition  by  heirs 
of  the  homestead  and  surplna  lands  respec- 
tively." Proceeding,  the  jconrt  considers 
the  question  of  whether  or  not  there  are  any 
restrictions  upon  land  allotted  as  provided 
in  section  20  of  the  Supplemental  Agreement 
The  court  refers  to  the  opinion  of  the  Assist- 
ant Attorney  Oeneral  for  the  Interior  De- 
partment, Van  Deventer  fnow  ot  the  Supreme 
Court),  in  whttdi  he  held  that  under  the  Greek 
treaties  it  was  not  necessary  that  a  home- 
stead be  designated  by  the  land  allotted  by 
the  heirs  ot  a  deceased  member  of  the  tribe, 
and  then  proceeds:  "We  have,  then,  a  case 
where  all  the  allotted  lands  going  to  the 
heirs  are  of  tiie  same  diaracter,  and  there 
iB  no  restriction  upon  the  right  of  alienation 
expressed  In  the  statute.  Had  the  lands  been 
allotted  in  the  lifetime  of  tbe  ancestor,  one- 
half  of  them,  constituting  homestead*  would 
have  been  free  from  restriction  upon  his 
death.  The  only  difilculty  springs  from  the 
language  ot  paragraph  16,  limiting  the  right 
of  heirs  to  sell  'surplus*  lauds.  But  on  ex- 
amining the  context  It  appears  that  this  pro- 
vision Is  part  of  the  scheme  for  allotments 
to  Uvii«  members,  where  there  la  a  segre- 
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gatlon  of  homestead  and  mrplos  lands,  re< 
Bpectlvely.  Whatever  the  policy  of  such  a 
diatinction.  which  gives  a  greater  freedom  for 
the  dl^HwiUoD  by  heirs  of  homestead  land 
than  of  the  additional  lands,  there  is  no  war- 
rant for  importing  It  Into  paragraph  2S,  where 
ttiere  Is  no  such  segregation.  It  woold  be 
manifestly  Inappropriate  to  imply  the  r^tric- 
tlon  in  sndti  cases  so  as  to  make  it  appli- 
cable to  all  the  lands  taken  by  the  heirs,  and 
there  Is  no  occasion,  or  authority,  for  creat- 
ing a  division  of  the  land  so  as  to  impose  a 
restriction  upon  a  part  of  them." 

It  will  be  observed,  upon  a  reading  of  the 
o^lon,  that  the  Qoestloi^  involved  was 
whether  the  heirs  to  whom  land  bad  tieen 
allotted  ni^r  the  provisions  of  section  22 
could  sell  at  all.  The  question  was  hot  pre- 
sented as  to  whether  they  coold  seU  for  a  pav' 
Hcttlar  consideration,  but  conld  they  sell,  and 
the  court.  In  effect,  said  that.  In  a  case  where 
lands  were  taken  under  the  provision  of  sec- 
tion 16,  a  different  case  would  have  been  pre- 
aoited.  They  did  not  attempt  to  Umlt  It  to 
the  question  of  price.  The  o^ion  does  not 
say  that  if  the  heirs  had  attempted  to  sell 
under  the  provlsiinis  of  section  10,  Uiat  it 
would  have  been  Incumbent  upon  the  pur- 
chaser that  It  pay  the  appraised  value.  Noth- 
ing of  that  sort  Is  contained  In  the  opinion, 
and  it  is  believed  that  the  proper  interpre- 
tatlcm  of  the  language  of  the  court  is  that  a 
restriction  as  to  time  an^Ued  to  land  taken  as 
surplus  allotmoit  under  the  provisions  of 
secticm  16.  Of  course,  the  langua^  of  the 
court  with  reference  to  section  10  was  mere- 
ly obiter,  but  obiter  of  the  Supreme  Oourt 
of  the  United  States  upon  a  question  of 
which  it  has  final  Jurisdiction,  in  a  case 
which  had  been  bo  ably  argued  as  the  Mul- 
len Case,  at  a  time  when  the  court  had  been 
considering  a  number  of  similar  questi(»iB, 
cannot  be  disregarded  by  this  court 

In  the  case  of  Goodrum  v.  Buffalo,  162 
Fed.  817,  89  C.  O.  A.  625,  it  was  held,  afBrm- 
ing  the  Indian  Territory  Court  of  Appeals 
(7  Ind.  T.  711, 104  8.  W.  »42),  that,  under  the 
act  of  Congress  of  March  2,  1895  (28  Stat 
907.  c.  188)  whi(^  provided  that  the  allot- 
ments of  the  Qua  paws  should  be  inalienable 
for  a  period  of  25  years  from  and  after  the 
date  of  patents,  this  restriction  ran  with  the 
land,  and  prevented  the  heirs,  as  well  as 
the  immediate  allottee,  from  conveying  with- 
in the  prescribed  period.  It  was  this  deci- 
sion tliat  Judge  Campbell  relied  upon  In  case 
In  re  Lands  of  the  Five  Civilized  Tribes  (D, 
C)  199  Fed.  811. 

In  the  case  of  United  States  v.  Aaron,  de- 
cided by  the  Circuit  Court  of  the  Western 
District  of  Oklahoma.  183  Fed.  347,  It  was 
held  that  the  provisions  of  Act  Jane  28, 
1906.  c  3S72,  34  Stat.  539,  with  reference  to 
the  land  of  the  Osage  Tribe  of  Indians,  that 
they  shall  t>e  inalienable  until  otherwise  pro- 
vided by  act  of  Congress  was  a  restriction 
running  with  the  land  and  against  alienation, 
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even  after  the  land  had  deseeded  to  Che 
heirs  of  the  allottee. 

[2]  It  is  with  regret  that  the  concluslob 
is  arrived  at  that  the  surplus  lands  werr! 
not  alienable  by  the  heirs  before  the  expira- 
tion of  one,  three,  and  five  years.  The  doc- 
trine of  the  rule  ckC  property  cannot  avail  the 
defendant  Mo  rule  of  property  can  be  btdlt 
up  in  the  face  of  the  statute,  where  there  Is 
a  governmental  policy  Involved.  Ttie  ques- 
tion Involved  here  is  not  merely  ft  proprie- 
tary question  betwem  Individuals,  but  there 
is  a  governmental  policy  involved.  Heckman 
V.  U.  S.,  224  n.  S.  413,  32  Sup.  Ct  424.  S6 
L.  Ed.  820.  It  would  not  be  proper  to  pass 
over  this  question  of  the  effect  of  the  rule 
of  property  upon  the  rights  of  the  parties 
without  calling  attention  to  an  erroneous 
statement  of  &ct  in  the  agreement  The 
agreement  refers  to  the  case  of  HancoA  v. 
Mutual  Trust  Ct>.,  24  OkL  391,  103  Pac  S60, 
as  holding  that  lands  such  as  are  Involved 
here  could  be  alienated  by  the  heirs  b^re 
the  expiration  of  the  one,  thre^  and  five 
year  period.  The  question  involved  in  Han- 
cock V.  Mutual  Trust  Co.  was  where  lands 
allotted  to  the  heirs  of  a  member  of  a  tribe 
who  bad  died  before  selecting  his  allotinent, 
as  provided  by  .section  22  of  the  Supple- 
mental Treaty  (32  Stat  641),  could  be 
alienated.  It  was  held  that  they  could,  and 
that  view  was  upheld  in  the  case  of  Unllen 
T.  United  States,  224  U.  S.  448,  32  Sup.  Ct 
495.  S6  L  Ed.  834. 

[3]  The  remaining  question  Is  as  to  wheth- 
er the  plaintiff  Is  prevented  by  the  rule 
against  champerty  from  maintaining  this 
action.  The  cases  of  Huston  t.  Scott,  20  Uki. 
142,  M  Pac.  512,  35  L.  B,  A.  (N.  S.)  721, 
Powers  V.  Van  Dyke,  27  Okl.  27,  111  Pac. 
36  L.  R.  A.  (N.  S.)  96,  and  Martin  v.  Cox, 
31  OkL  543,  122  Pac.  611,  establish  the  rule 
that  a  conveyance  of  real  estate  In  the  ad- 
verse possession  of  another,  where  the  gran- 
tor has  not  been  in  possession  receiving  the 
rents  and  profits  within  one  year,  is  void 
as  against  the  person  In  possession,  though 
good  as  between  the  parties.  These  cases 
were  followed  by  Judge  Campbell,  of  the 
Eastern  district  of  Oklahoma,  In  the  case  of 
Bell  V.  Cook  (C.  C.)  192  Fed.  597,  and  In 
Miller  V.  Fryer,  35  Okl.  145,  128  Pac.  713, 
the  rule  was  applied  to  a  case  where  the 
grantor  was  an  allottee  whose  restrictions 
had  not  been  removed  at  the  time  he  placed 
the  adverse  holder  In  possession,  aud  where 
the  adverse  holder's  deed  was  absolutely 
void,  because  the  restrictions  had  not  been 
removed,  and  this  rule  was  followed  in  Ruby 
V.  Nunn,  37  Okl.  389,  132  Pac.  125. 

Those  cases,  however,  are  not  decisive  of 
this  one.  In  this  case  the  suit  was  first 
brought  in  the  name  of  the  grantee^  but  the 
petition  was  afterwards  amended,  and  the 
allottee,  Wolfe,  was  made  a  party  plaintiff. 
No  question  of  surprise  or  lack  of  time  to 
prepare  to  meet  the  new  party  is  raised. 
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The  question  Involved  here  Is  whether  the 
suit  caA  be  nmlntalned  In  the  name  of  the 
allottee  grantor,  and  whethra  It  was  proper 
to  permit  him  to  he  Joined  as  plaintiff  after 
the  suit  was  brought.  The  suit  can  be 
brought  in  the  namp  of  the  grantor  in  all  the 
states  where  Uie  champotoos  deed  Is  good 
between  the  parties.  No  authorities  to  the 
contrary  have  been  fonnd. 

Zn  the  case  of  Ibompson  r.  Richards,  19 
Oa.  BH,  Mr.  Justice  Lumpkin  said:  "It  Is 
straining  pretty  hard,  perhaps,  to  adopt  the 
act  of  32  Benry  VIII  into  a  new  count^  like 
this  has  been;  and  we  feel  no  disposition  to 
relax  the  rule  whidi  allows  the  grantee, 
whose  deed  Is  made  void  by  that  statute,  to 
use  the  name  of  his  grantor  to  recover  th^ 
premises." 

In  the  case  of  Pearson  t.  King.  99  Ala. 
125,  10  South.  919,  it  was  held  that,  thoagh 
such  converances  were  void,  llie  grantee 
could  bring  suit  in  the  name  of  the  grantor, 
and  the  grantor  could  not  prevent  the  use  of 
his  name  for  such  a  purpose^  The  authori- 
ties are  reviewed  at  considerable  length  in 
this  case.  And  to  the  same  effect  Is  Coogler 
V.  Rogers,  25  Fla.  853,  7  South.  391;  Ed- 
wards V.  Parkhurst,  21  Vt.  473;  Hamilton  v. 
Wright,  37  N.  X.  502;  Steeple  v.  Downing,  60 
Ind.  478.  See,  also,  McMahan  v.  Bowe,  114 
Mass.  140,  19  Am.  Rep.  321;  Galbralth  v. 
Payne.  12  N.  D.  164,  96  N.  W.  258.  In  North 
Carolina  the  statute  specially  permits  the 
bringing  of  an  action  in  the  name  of  the 
grantor. 

[4]  Neither  was  it  error  to  permit  the 
grantor,  Wolfe,  to  be  made  a  party.  An  an- 
swer was  filed  after  he  was  made  a  party, 
and  no  one  was  Injury  by  the  fact  that  he 
was  made  a  plaintiff  by  amendment  rather 
than  at  the  beginning  of  the  action.  In  the 
case  of  Augusta  Mfg.  Co.  v.  Vertrees,  4  Lea 
(Tenn.)  75,  a  proceeding  similar  to  that 
adopted  la  this  case  was  followed,  and  It  was 
held  that  the  grantor  could  be  made  a  party 
plaintiff  by  adding  a  new  count  to  the  dec- 
laration after  suit  was  brought  In  the 
course  of  the  opinion  the  court  said:  "For- 
merly the  plaintiff,  whose  deed  was  void  for 
champerty,  might  add  a  count  In  the  name 
of  his  grantor,  in  order  to  have  the  benefit 
of  the  title  he  had  bought  Wilson  v.  Nance, 
11  Humph.  (Tenn.)  190.  The  same  practice! 
was  sanctioned  by  this  court,  under  the 
Code,  during  the  last  term  at  KnoxvIUe.  If 
there  were  no  privity  between  the  plaintiff 
and  the  new  party,  the  additional  count 
would  be  treated,  for  all  purjwses  of  defense, 
as  the  commencement  of  a  new  suit  as  of  the 
date  of  its  filing.  Corder  v.  Dolln,  4  Baxt 
(Tenn.)  240.  If  there  were  prl^-Ity,  as  in  the 
case  of  grantor  and  grantee,  where  the  deed 
was  void  for  champerty,  it  was  held,  under 
the  old  practice,  that  the  amendment  would 
relate  back  to  the  comnjencement  of  the  suit 
and  place  the  rights  of  the  parties  on  the 


same  ground  as  If  It  had  been  originally  in- 
corporated in  the  writ  and  declaraUon. 
Nance  v.  Thompson,  1  Sneed  (Tenn.)  321. 
The  reason  was,  as  stated  in  that  case, 
tliat  no  new  right  or  titie  is  set  up.  It  is 
rather'  says  the  Judge,  *a  different  statemeit 
of  the  same  cause  of  action  or  right  of  re< 
covery,  adapted  to  a  different  state  of  proof. 
The  plaintiff  merely  se^  in  aid  of  hhi 
right,  to  use  the  name  of  Us  vendor,  aa  he 
has  the  right  to  do,  and  to  draw  to  the 
equitable  title  In  himself  the  mere  dry  1^1 
title  remaining  tn  the  vmdor  with  which  It 
was  attempted  ineffectually  to  vest  him.* " 

It  has  been  held  sevnal  Umea  that  it  was 
not  error  to  Join  ttie  gnmtor  and  grantee  in 
the  action  in  ord^r  to  take  advantage  of 
every  phase  of  the  evidence.  Pitts  v.  Hc- 
Wborter,  8  6a.  5,  48  Am.  Dec.  4I0S ;  Jackson 
V.  Leggett,  7  Wend.  (N.  T.)  877;  Livingston 
T.  Proseus,  2  Hill  (N.  T.)  526;  Williams  v. 
Jackson.  6  Johns.  (N.  T.)  489. 

The  Judgment  of  the  trial  court  should  be 
affirmed. 


(40  OU.  wn 
KINOFISHBR  COUNTY  t.  UOTDSEY. 
(No.  4107.) 

(Supreme  Court  of  Oklahoma.   April  7.  1914.) 

Error  from  District  Court  KilftgfWwr  ConiH 
ty  :  James  W.  Steen,  Judge. 

Action  between  Kioelisher  County  and  J.  A. 
Lindsey,  etc.  From  the  jndgment,  the  County 
brings  error.  Dismiesed. 

P.  P.  Whistier,  County  Atty.,  of  Muskogee, 
and  R.  F.  ShuUer  -and  W.  B.  Blair,  both  of 
Kingfisher,  for  plaintiff  in  error.  P.  S.  Nagle, 
of  Kingfisher,  and  Gray  &  McVay,  of  Oklahoma 
City,  for  defendant  in  error. 

PER  CURIAM  This  case  involves  the  same 
state  of  facts  with  reference  to  the  ri^bt  to 
appeal  as  the  case  of  County  of  Kingfisher  v. 
John  M.  Graham,  139  Pac  1149,  which  has  just 
been  decided,  and,  for  the  reasons  stated  in 
that  opinion,  the  appeal  is  dismissed. 

(10  OU.  Cr.  set) 

LOCHB  v;  STATES.    (Na  A-1987.)  ■ 

(Criminal  Court  of  Appeals  <a  Oklahoma. 
May  2,  1914.) 

(Stltehut  »v  the  Vourt.) 

1.  CRIMINAL  Law  (I  IISO*)— APPEAi>-BBiEr. 

When  an  appeal  Is  taken  from  the  judg- 
ment of  a  trial  court  to  this  court  it  is  the  duty 
of  counsel  to  brief  the  assignments  of  error  re- 
lied upon  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Imv,  Cent.  Dig.  §§  2956,  2965-2970,  8205 ;  Dec 
Dig.  5  1130.»] 

2.  Cbiuinal  Law  (g  1132*>— Appeal— Okaj. 
Abguuent. 

Ail  cases  are  assigned  in  this  court  for 
oral  argument,  and  when  counsel,  for  any  suf- 
ficient reason,  are  unable  to  file  briefs,  they  are 
entitled  to  appear  and  orally  argue  the  assign- 
ments of  error  relied  upon. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Ijw,  Cent.  Dig.  §§  L'9SO-2983:  Dec.  Dig.  | 
1132.*]  *  ■ 
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S.  GumHAi,  Law  d  1182*)— Appeal— Monoit 

TO  AfFIBM. 

When  no  apiiearance  la  made  for  oral  ar^u- 
meot,  aod  no  briefs  ere  filed,  a  motion  to  af- 
firm for  failure  to  prosecute  Bbould  be  sustain- 
ed, and  the  judgment  of  the  trial  court  afBrmed, 
in  the  absence  of  error  depriving  the  accused 
of  snbatantial  rishti  under  th«  law. 

[Ed.  Note.— For  other  cases,  see  Crindnal 
Idi^^Gent.  Dig.  H  S20S-S214;  Pm:  Dig.  1 

Appeal  ftom  Dlatrlct  Goart,  Qarrin  OoniH 
ty;  B.  MtOflUlan,  Jadge. 

J.  F.  Lodie  wag  couTlcted  of  «nbeBEleinait, 
and  appeals.  Affirmed. 

Blanton  ft  Andrews,  of  Panl'B  Valley,  for 
plaiDtltC  In  error.  O.  J.  Davenport,  Asst. 
Atty.  Geo.,  for  the  State. 

ABMSTRONG,  P.  J.  The  plalntift  In 
wror,  J.  F.  Loche,  was  couTleted  at  the  Sep- 
tember, 1912,  ternt  of  the  district  coart  of 
Garrin  coun^  on  a  diarge  of  embeKzIement, 
and  bis  punishment  fixed  at  imprisonment  in 
the  state  penitentiary  f6r  a  period  of  one 
year.  The  appeal  was  filed  on  the  8d  day 
of  April,  1013,  and  the  cause  doly  assigned 
for  oral  argument  at  the  March  term  of  this 
court  No  appearance  ma  made  tor  oral 
argummt,  and  no  briefs  bare  been  filed  on 
behalf  of  plaintiff  in  error.  We  liave  ex- 
amined the  transcript  for  fundamental  error, 
and  £aO  to  find  that  tlie  accused  was  deprir- 
ed  of  any  substantial  right  In  the  trial  be- 
low. 

The  Attorn^  General  has  interposed  a  mo- 
tion to  affirm  this  Judgment  for  a  failure  to 
properly  prosecute  the  same.  We  are  of 
twinion  that  the  motion  should  be  sustained ; 
and  it  Is  so  ordered.  No  fundamental  error 
appearing,  the  Judgment  of  the  trial  court  is 
affirmed. 

Mandate  ordered  forthwith. 

DOYLE  and  FURMAN.  JJ.,  concur. 

m  Okl.  Cr.  694)  ' 

HILBRETH  v.  STATE.    (No.  A-2189.) 
(Criminal  Court  of  Appeals  of  Oklahoma. 
April  26. 1914.) 

Appeal  from  County  Court,  McCnrtain  Ooun- 
ty ;  E.  E.  Cochran,  Judge. 

Robert  Hilbreth  was  ccnvicted  of  a  Tiolation 
of  the  prohibitory  law,  and  appeals.  Dismissed. 

JeS.  D.  McLendon,  of  Idabd,  for  plaintiff  in 
error. 


PER  CURIAM.  Robert  Hilbreth,  plaintllT 
in  error,  was  convicted  in  the  county  court  of 
McCurtaln  county  of  a  Tiolation  of  the  pro- 
hibitory law,  and  in  accordance  with  the  verdict 
of  the  jury,  he  was  on  the  18th  day  of  July.. 
1913,  sentenced  to  be  confined  in  the  county  Jail 
for  a  term  of  30  days  and  to  pay  a  fine  of  $50. 
To  reverse  this  judgment  an  appeal  was  at- 
tempted to  be  taken  by  filing  in  this  court  on 
February  16, 1914,  a  petition  in  error  with  case- 
made. 

On  March  10, 1914,  the  Attorney  General  filed 
a  motion  to  ^smiss  the  appeal,  for  the  reason 
that  the  same  was  not  filed  in  this  court  until 
long  after  the  expiration  of  the  time  allowed  by 
law  in  which  an  appeal  could  be  taken  in  a  mis- 
demeanor case.  It  appearing  from  the  record 
that  the  petition  in  error  and  case-made  were 
not  filed  in  this  court  until  three  or  four 
months  after  the  limit  fixed  by  law  for  taking 
an  appeal  had  expired,  the  motion  to  dismiss  la 
well  taken. 

The  purported  appeal  herein  is  therefore  dia- 
misaed,  and  the  cause  remanded. 


(10  Okl.  Gr.  my 
THOMPSON  T.  STATE.   (No.  A— 2094.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 

April  25. 1914.) 

Appeal  from  County  Court,  Mcintosh  Coun- 
ty ;  Ben  D.  Gross,  Judge. 

Phineas  8.  Thompson  was  convicted  of  vio- 
lating the  prohibitory  law,  and  appeals.  Dis- 
missed. 

Collier  &  TuUy,  of  Eufaula,  for  plaintiff  in 
error. 

PER  CURIAM.  Phineas  S.  Thompson,  plain- 
tiff in  error,  was  convicted  in  the  county  court 
of  Mcintosh  county  of  a  violation  of  the  pro- 
hibition law,  and  in  accordance  with  the  verdict 
of  the  jury  he  was  on  the  25th  day  of  July,  1913,. 
sentenced  to  be  confined  in  the  county  jaU  for 
a  term  of  30  days  and  to  pay  a  fine  of  $75.  To- 
reverse  this  judgment  an  appeal  was  attempted 
to  he  taken  by  filiog  In  ttiis  court  on  September' 
24,  1013.  a  petition  in  error  with  case-made. 

On  October  2,  1913,  the  Attorney  General, 
filed  a  motion  to  dismiss  the  appeal,  for  the 
reason  that  the  same  was  not  filed  in  this  court 
within  60  days  from  the  rendition  of  the  judg- 
ment. It  appearing  from  the  record  that  the- 
statutory  time  bad  not  been  extended  by  order 
of  the  court,  and  it  appearing  further  that  tlM- 
appeal  was  lodged  in  this  court  one  day  too  late., 
the  motion  to  dismiss  must  be  sustained. 

The  purported  appeal  is  therefore  dismissed,, 
and  the  cause  remanded. 
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(10  Okl.  Cr.  mi 

PBERT  T.  STATE.    (No.  A-2039.) 
(Crlmioal  Court  of  Appeals  of  Oklahoma. 
May  11,  1914.) 

Appeal  from  County  Court,  Grady  County; 
N.  H.  Williams,  Judge. 

Oscar  Peer;  was  convicted  of  a  misdemeanor, 
and  api>eala   Appeal  diamiased. 

Bond,  Melton  &  Melton,  of  CUdtasha,  for 

plaintiff  in  error. 

PER  CTURIAM.  Plaintiff  in  error  was  tried 
and  convicted  npon  an  information,  which  charg- 
ed that  he  did  willfully  and  unlawfully  point  at 
and  towards  one  A.  B.  Hoblett  a  certain  dead- 
ly weapon,  to  wit,  a  shot^on.  On  April  28, 
1913,  judgment  was  entered,  and  he  was  sen- 
tenced to  be  confined  in  the  connty  jail  for  a 
term  of  three  months  and  to  pay  a  fine  of  $50. 
To  reverse  this  Judgment  ao  appeal  was  perfect- 
ed. Plaintiff  in  error  has  filed  a  motion  to  dis- 
miss bis  appeal  herein. 

The  motion  to  dismiss  Is  sust^ned. 


<37  Nev.  145) 

Ex  parte  BENITE&    (Na  2117.) 
(Supreme  Court  of  Nevada.   April  28,  1014.) 

1.  SoDouT  (8  5*)— Offenses— Indictment. 

Rev.  Laws,  8  ft459,  punishing  the  "infa- 
mous crime  against  nature'  either  with  man  or 
beast,  includes  all  unnatural  acts  In  whatever 
form  or  by  whatever  means  they  are  perpetrat- 
ed, and  an  indictment  charging  that  accused 
did  unlawfully  commit  "the  infamouB  crime 
against  nature  with  a  man,  stating  the  manner 
of  the  act,  was  sufficient 

[Ed.  Note.— For  other  easei^  na  Sodom7,  Cent. 
Dig.  I  6;  Dec  Dig.  |  5.*] 

2.  SoDOMT  (S  I*)— Statutes  —  CoKBTBUonow. 

Rev.  Laws,  8  6450,  punishing  the  infamous 
crime  against  nature,  must  be  constraed  accord- 
ing to  the  fair  import  of  its  terms,  SO  that  Its 
objects  may  be  effective. 

[Ed.  Note.— For  other  cases,  see  SodtHoy.  Cent 
Dig.  »  1.  2;  Dec.  Dig.  |  1.*] 

In  the  matter  of  the  application  of  Frank 
Benltes  for  a  writ  of  habeas  corpus.  Writ 
dismissed. 

Thomas  B.  Eepner,  of  Reno,  for  petitioner. 
George  B.  Thatcher,  Atty.  Gen.,  E.  T.  Patrick, 
Depn^  Atty.  Gen.,  and  William  Woodbum, 
Jr.,  Dist  Atty.,  of  Reno,  for  respondent 

McCARRAN,  J.  This  is  an  original  pro- 
ceeding in  habeas  corpus.  The  petitioner, 
Frank  Benltes,  as  is  related  in  the  petition, 
Is  now  held  by  A.  A.  Burke,  sheriff  of  Washoe 
county,  by  reason  of  an  Information  filed 
against  petitioner  by  the  district  attorney  of 
Washoe  county,  which  information  Is  as  fol- 
lows:  "William  Woodburn,  Jr.,  district  at- 
torney in  and  for  the  county  of  Washoe,  in 
the  bame  and  by  the  authority  of  the  state  of 
Nevada,  Informs  the  above-entitled  court  that 
FVank  Benltes,  the  defendant  above  named, 
has  committed  a  felony,  to  wit,  the  infamous 
crime  against  nature,  in  the  following  man- 
ner: That  said  defendant,  ou  the  3d  day  of 
March,  A.  D.  1914,  or  thereabouts,  and  be- 
fore the  filing  of  this  Information,  at  and 
within  the  county  of  Washoe,  state  of  Neva- 
da, did  then  and  there  willfully,  unlawfully, 
and  feloniously  commit  the  Infamous  crime 
Against  nature  with  and  upon  one,  •   •  * 


a  male  human  being,  then  and  there  being, 
by  then  and  there  inserting  and  placing  his 
penis  In  the  mouth  of  the  said.  •  •  ♦  All 
of  which  Is  contrary  to  the  form  of  the  stat- 
ute in  such  case  made  and  proTlded,  and 
against  the  peace  and  dlsuity  of  the  state  of 
Nevada." 

It  Is  the  contention  of  counsel  for  petitioner 
that  the  Information  in  this  case  falls  to 
state  facts  sufficient  to  constitute  a  public  of- 
fense nnder  the  statutes  of  Nevada.  The 
statute  applicable  to  this  offense,  and  the 
only  statute  In  this'  state  that  has  any  bear- 
ing upon  this  offense,  Is  as  follows:  "The 
Infamous  crime  against  nature,  either  with 
man  or  beast,  shall  subject  the  offender  to 
be  punished  by  Imprisonment  In  the  state 
prison  for  a  term  not  less  than  five  years, 
and  which  may  extend  to  life."  Section 
6459,  Revised  Laws. 

It  Is  the  contention  of  petitioner  that  the 
infamous  crime  against  nature  Is  synony- 
mous with  sodomy  as  that  crime  was  known 
and  construed  under  the  common  law.  In  our 
judgment  it  is  scarcely  necessary  to  deter- 
mine whether  or  not  the  term  "infamous 
crime  against  nature"  Is  of  similar  Import  or 
slgnlflcance  to  the  crime  which,  under  the 
common  law,  was  designate^  sodomy.  In  1 
Hawkins'.  Pleas  of  the  Crown,  p.  357,  speak- 
ing of  the  crime  of  sodomy,  it  Is  stated: 
"All  unnatural  carnal  copulation,  whether 
with  man  or  beast^  seems  to  come  nnder  the 
notion  of  sodomy,  which  was  felony  by  the 
ancient  common  law,  and  punished  according 
to  some  authors  with  bumldg,  according  to 
others  with  burning  alive." 

It  must  be  observed  in  this  respect  that 
even  In  the  time  In  which  this  authority 
wrote  all  unnatural  carnal  copulations  were 
embraced  within  the  term  and  generally  un- 
derstood to  be  sodomy. 

[1]  It  is  unnecessary  in  our  judgment  to 
determine  whether  or  not  onr  Legislature,  in 
enacting  the  section  above  quoted,  had  in 
mind  the  common-law  crime  of  sodomy.  It 
Is  sufficient,  we  believe,  to  say  that  the  In- 
famous crime  against  natore  as  mentioned 
by  our  statute  should  be  no  less  In  its  scope 
than  that  which  was  understood  to  be  within 
the  crime  of  sodomy  as  designated  by  Haw- 
kins in  his  Pleas  of  the  Crown,  wherein  he 
states,  "All  unnatural  carnal  copulations 
seem  to  come  nnder  the  notion  of  sodomy." 

If  our  statute  spedflcally  mentioned  or  des- 
ignated the  crime  sought  to  be  reached  as 
sodomy,  perhaps  we  would  be  bound  by  the 
understanding  of  the  crime  as  described  by 
that  word,  or  as  that  crime  was  construed  in 
the  earlier  decisions.  It  must  be  observed, 
however,  that  the  statute  did  not  limit  or  de- 
fine the  crime  which  it  sought  to  punish  by 
designating  it  as  sodomy,  but  rather  sought  to 
cover  the  entire  field  of  unnatural  acts  of 
carnal  copulation.  In  other  words,  it  Is  our 
judgment  that  section  6459  of  our  Revised 
Laws  seeks  to  defiue  and  punish  ucts  of  un- 
natural copulation  in  whatsoever  form  ttacNW 
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acts  maj  be  perpetrated,  and  wltbont  re- 
gard to  tbe  means  or  manner  of  perpetration. 

Nature  has  provided  In  the  male  and  tbe 
female  the  organs  for  the  reproduction  ot 
tbe  spedea  Any  copulation  by  male  with 
male,  or  by  male  with  female,  other  than 
that  copulation  by  and  through  the  organs 
provided  by  nature  for  the  reproduction  of 
the  species,  ts  an  act  against  the  order  of 
nature,  and  hence  must  of  neceadty  be  a 
crime  against  nature,  Inasmuch  as  It  is  an 
act  against  nature's  law. 

12]  Coonael  for  petitioner  refers  to  many 
decisions  setting  forth  a  view  contrary  to 
our  reasoning  in  this  particular.  It  Is  true 
that  writers  upon  the  common  law,  and  com- 
mon-law courts  generally,  hold  that,  to  con- 
stitute sodomy,  tbe  act  must  be  in  that  part 
where 'sodomy  Is  usually  committed;  and- 
were  we  limited  by  the  words  of  our  statute 
to  the  crime  of  sodomy,  as  It  was  generally 
understood  In  tbe  common-law  courts,  It  Is 
doubtful  as  to  whether  or  not  we  could  con- 
strue It  as  embracing  any  other  acts  than 
those  contemplated  by  the  common-law  au- 
thorities. But  our  statute  must  be  construed 
according  to  tbe  fair  Import  of  Its  terms,  and 
to  the  raid  that  its  objects  may  be  eflFected, 
and,  with  this  in  view.  It  is  our  Judgment 
that  it  Is  not  unreasonable  to  assume  that 
all  unnatural  acts  of  carnal  copulation  be- 
tween man  with  man  or  man  with  woman, 
where  a  penetration  is  eCfected  into  any 
opening  of  tbe  body  other  than  those  provided 
by  nature  for  tbe  reproduction  of  the  species, 
are  sofflclently  contemplated  and  embraced 
within  tbe  term  the  "Infamous  crime  against 
nature"  as  set  forth  by  our  statute. 

The  method  by  which  tbe  act  Is  alleged  to 
have  t>een  performed,  as  set  forth  in  tbe  In- 
formation In  this  case,  Is  as  ninch  an  act 
against  nature  and  against  the  laws  of  na- 
ture as  was  tbe  act  generally  conceded  to  be 
sodomy  by  the  common-law  writers  and  com- 
mon-law courts. 

As  was  Bald  In  the  case  of  Honselman  r. 
People,  168  111.  175,  48  N.  a  804:  "It  U  as 
much  against  nature,  in  the  sense  of  being 
unnatural  and  against  the  order  of  nature, 
as  sodomy  oi:  any  bestial  or  unnatural  cop- 
ulation that  can  be  coDcelved." 

Tbe  Supreme  Court  of  South  Dakota,  In 
the  case  of  State  v.  Whltmarsh,  26  S.  D.  426, 
128  K.  W.  580,  In  construing  a  statute  some- 
what similar  to  that  of  ours,  said:  "It  would 
be  an  insult  to  the  Legislature  which  enacted 
our  statute  to  hold  that  from  the  words  of 
our  statute  It  appears  It  Intended  to  allow 
tbe  most  heinous  form  of  the  crime  against 
nature  to  go  anpunlsbed  simply  because  it 
was  an  unusual  form  of  such  crime." 

Id  tbe  case  of  Herring  v.  State,  119  Oa. 
709,  46  S.  E.  816,  the  Supreme  Court  said: 
"After  much  reflectfon  we  are  satisfied  that. 
If  the  baser  form  of  tbe  abominable  and  dis- 
gusting crime  against  nature,  1.  e.,  by  tbe 


mouth,  hod  prevailed  !n  the  days  of  the  early 
common  law,  tbe  courts  of  England  could 
well  have  held  that  that  form  of  the  offense 
was  Included  In  the  current  definition  of  the 
crime  of  sodomy.  And  no  satisfactory  rea- 
son occurs  to  us  why  the  lesser  form  of  this 
crtme  against  nature  should  be  covered  by 
our  stetute,  and  the  greater  excluded,  when 
both  are  committed  In  like  unnatural  man- 
ner, and  when  either  might  well  be  spoken 
of  and  understood  as  being  the  abominable 
crime  not  fit  to  be  named  among  Christians.' " 

Without  commenting  uix>n  the  authorities 
relied  upon  by  counsel  for  petitioner,  we  rath- 
er concur  In  the  reasoning  and  as  set 
forth  In  the  case  of  State  t.  Whltmarsh, 
supra,  and  as  asserted  by  tbe  Supreme  Court 
of  the  stete  of  Oregon  In  the  case  of  Stote 
V.  Stert,  65  Or.  178,  132  Pac.  612,  46  L.  R. 
A.  (N.  S.)  266. 

In  our  Ju<tement  tbe  Information  suffi- 
ciently charges  a  crime  under  the  statute 
wherein  tbe  crime  against  nature  Is  made  a 
felony.  It  follows  that  the  writ  sHould  not 
be  perpetuated,  but  should  be  dismissed.  It 
Is  so  ordered. 

TALBOT,  a  3^  and  NORGROSS,  J.,  con- 
cur. 


<«  Or.  cn) 
HEWITT  V.  ANDREWS  et  aL 

(Sopreme  Court  of  Oregon.    March  SI,  1914.) 

1.  CONTHACTS  (I  97*)— FbADD— BaTIFIOATIOB. 

One  defrauded  must  act  promptly  and  at 
opre  J^store  or  offer  to  retam  the  property  re- 
ceived, and  any  action  in  procuring  an  exten- 
siun  OI  tbe  agreement,  out  of  which  some  unjust 
advantage  Is  undertaken  to  be  obtained,  Ts  a 
ratification  of  the  original  contract 

[Ed.  Note.— For  other  cases,  see  Contracts,  , 
Cent.  pig.  U  442-446;  Dec  Dig.  |  97.*] 

2.  Bnxs  AND  Notes  (S  491*)— Aonons— Suf- 

FiciEKCT  or  Evidence. 

In  an  action  on  a  note,  testimony  that  tbe 
note  bag  been  assigned  to  a  bank  which  is  not 
a  part;  to  the  action  is  r^atted  b;  the  produc- 
tion of  the  note  In  evidence  by  plaintiff,  and 
will  not  prevent  a  recovery  by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent.  Dig.  H  164&-1648;  Dec.  Dig.  | 
491.*] 

3.  Bills  and  Nons  (|  619*)— AonoK»-«uF- 
nouwoT  or  ETinnHoa. 

In  an  action  on  a  note,  a  defense  that  de- 
fendant paid  a  certain  sum  to  plaintiff  for 
gasoline  which  plaintiff  failed  to  deliver  Is  not 
sustained  bj  evidence  that  defendant  paid  for 
a  certain  quantity  of  ell.  without  any  statement 
as  to  the  price  paid. 

[Ed.  Note.— For  other  cases,  see  BUls  and 
Notes,  Cent.  Dig.  { 1802;  Dee.  Dig.  {  619.*] 

Department  L  Appeal  from  Circuit  Court, 
Multnomah  County;  Henry  E.  McGinn, 
Judge. 

Action  by  I*.  P.  Hewitt  against  Crayton  S. 
Andrews  and  another.   Prom  a  Judgment  for  • 
plalntUf,  defendants  appeaL  Affirmed. 

This  1b  an  action  by  L.  P.  Hewitt  against 
Crayton  S.  Andrews  and  Ullie  M.  Andrews 
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to  recover  on  a  promissory  note  executed  by 
the  defendants  December  28,  1911,  for  $350 
to  W.  H.  Markell  and  alleged  to  bare  been 
assigned  by  Mm  to  tbe  plaintiff.  The  answer 
admitted  tbe  execution  of  the  note,  but  de- 
nied that  It  had  been  assigned.  For  further 
defenses  it  is  averred,  in  substance,  that  on 
March  28.  1910,  W.  H.  MarkeU  sold  an  au- 
tomobile to  the  defendant  Crayton  S.  An- 
drews for  ¥550,  falsely  represent!]^  that  the 
machine  was  in  good  condition  and  capable 
of  being  run  a  long  distance  without  repairs ; 
that  Andrews,  relying  upon  such  representa- 
ilona  and  ignorant  of  the  true  condition  of 
the  car,  was  Induced  to  purduse  it  agreeing 
to  pay  the  sum  stated  in  six  months.  The 
defects  in  the  vehicle  are  stated,  and  the 
sums  of  money  expended  in  attempting  to 
repair  it  are  set  forth,  and  it  Is  allied  that 
the  automobile  was  then  worthless.  For  a 
further  dtfense  it  la  averred  In  eftect  tbat 
the  note  sued  on  was  executed  without  con- 
stderatlon,  in  that  it  was  given  to  evidence 
a  part  payment  on  the  car.  Another  defense 
is  that  on  March  28,  1910,  In  consideration 
of  $1.80  Andrews  purchased  ten  gallons  of 
gasoline  from  Markell,  who  agreed  to  deliver 
It  but  had  failed  to  do  so  or  to  repay  that 
sum  of  mon^  though  demand  therefor  bad 
been  made.  The  reply  denied  the  allegations 
of  new  matter  in  the  answer,  and,  the  cause 
having  been  tried  without  a  Jury,  findings  of 
lAct  and  of  law  wete  made  according  to 
plalnttff'a  theory  of  the  case.  and.  a  judgment 
having  been  rendered  in  accordance  there- 
with, the  defendants  appeal. 

W.  C.  Winslow,  of  Salem  (A.  W.  Andrews 
and  C.  J.  Crosby,  both  of  Portland,  on  the 
brief),  for  appellants.  L.  P.  Hewitt,  of  Port- 
land, for  reqwndent 

MOORE,  J.  (after  stating  the  foots  as 
above).  No  bill  of  exceptions  was  settled  or 
allowed,  but  a  transcript  of  all  tbe  testimony 
given  at  the  trial  has  been  brought  up,  an 
Inspection  of  which  discloses  that  no  objec> 
tlon  was  made  or  exception  taken  to  any  ac- 
tion of  the  court  now  assigned  as  erroneous. 
It  Is  insisted  that  no  evidence  was  produced 
tending  to  show  that  plaintiff  was  the  own- 
er or  holder  of  the  note;  tbat  tbe  testimony 
conclusively  establishes  tbe  fact  tliat  the  de- 
fendants were  entitled  to  a  credit  of  $1.80 
for  gasoline  purchased  from  Markell;  and 
that  findings  to  tbe  contrary  are  not  based 
on  any  evidence.  It  is  also  asserted  that  the 
defendants  were  not  permitted  to  Introduce 
sufficient  testimony  to  substantiate  their  de- 
fense. 

The  transcript  shows  tbat  W.  H.  Markell, 
as  a  witness  having  identified  tbe  note  sued 
upon,  was  asked,  "Is  that  your  signature 
on  the  back  of  ItT"  and  replied:  "Tea,  sir; 
I  assigned  it  to  tbe  bank.  I  wanted  to  nse 
the  money  you  know.  Q.  What  have  you 
done  with  tbe  note?  A*  I  put  it  in  tbe  bank 


at  tbat  ttma"  The  court  tliereupon,  address- 
ing plaintiff's  counsel,  said:  "I  will  bear 
what  the  other  side  has  to  say  to  this." 

C.  S.  Andrews,  one  of  the  defendants,  re- 
ferring to  the  note  sued  ui>on.  testified  that 
it  was  executed  In  renewal  of  an  oid  note 
given  six  months  prior  for  an  automobile. 
The  witness  then  described  the  condition  of 
the  machine,  saying  that  be  bad  expended 
$97.00  in  trying  to  repair  it  He  was  then 
asked,  "What  about  this  oil  you  speak  of?** 
The  question  probably  related  to  the  gasoline 
mentioned  In  the  answer,  for  no  stetements 
had  been  made  by  Andrews  in  Ids  testimony 
as  to  any  oil.  In  answer  to  tlie  inquiry,  the 
witness  said:  "Mr.  Maikell  agreed  to  fill 
the  oil  tank,  and  he  went  off  to  CaUfomia 
the  next  morning,  and  didn't  fill  it  I  paid 
him  for  tm  gallons  of  oil.  in  cash.** 

B.  Gould,  who  bad  repaired  the  automo- 
bile referred  to,  testified  as  to  its  condition, 
and,  referring  to  ite  value,  said:  "Well,  if 
I  had  tbe  car  for  sale,  and  a  man  offered  me 
cash  for  it,  I  would  be  tempted  to  take  $250 
for  the  car."  Gould  having  given  further 
testimony  as  to  the  condition  of  the  automo- 
bile, the  defendant's  counsel  remarked  tbat 
the  witness  might  tben  be  cross-examined, 
whereupon  the  court  stated:  "Don't  take  up 
any  more  time  with  this  matter.  My  mind 
is  firmly  made  up  in  tibls  matter.  This  ma- 
dilne  was  bought  tbe  price  agreed  upon,  and 
a  promissory  note  given.  The  note  becomes 
due,  the  maker  goes  back,  and  he  renews  the 
note  after  he  had  had  the  machine  in  hU 
possession  some  eight  or  nine  months.  Now. 
when  they  come  in  here  with  this  new  note 
and  try  to  collect  it,  tben  you  bring  up 
this  defense  of  false  representations."  Ad- 
dresaiiv  the  plaintiff's  counsel,  the  court  re- 
marked further:   "Prepare  your  findings." 

[1]  The  conclurion  reached  upon  the  ulti- 
mate i^cte  is  certainly  correct  If  a  party 
has  been  defrauded  by  another,  he  must  act 
promptly  and  at  once  restore  or  offer  to  re- 
turn the  propoty  whl<ai  he  has  received. 
Vaughn  v.  Smith,  84  Or.  64,  05  Pac  90: 
Sievera  v.  Brown,  86  Or.  218,  66  Paa  170: 
Clamo  V.  Grayson.  80  Or.  Ill,  46  Pac.  426: 
Scott  V.  Walton,  82  Or.  460,  62  Pac  180: 
Waymire  v.  Shipley.  62  Or.  464,  97  I^c.  807: 
Elgin  V.  Snyder,  60  Or.  297,  118  Pac  280: 
After  the  discovery  of  a  fraud,  if  the  party 
affected  tboreby  does  anything  in  procurtnx 
an  exten^on  of  a  pertormance  of  the  terma 
of  the  agreement  out  of  wbl<di  some  unjust 
advantege  Is  undertaken  to  be  obtained,  his 
action  in  snch  respect  constitutes  a  ratifica- 
tion of  the  original  contract  Schmidt  v. 
Mesmer,  116  Cal.  267,  48  Pac.  64;  Doherty 
V.  Bell.  56  Ind.  206. 

f2]  It  would  antear  from  tbe  testtmcmy 
given  by  Marfc^  tbat  tiie  note  sued  upon  had 
been  assigned  to  a  bank.  This  manifest  con- 
(^nslon  was  evid«itly  rebutted  1^  tbe  fact 
that  the  negotiable  instrnmoit  was  received 
in  evid^ce  nud  It  has  bean  brought  up  with 
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the  transcript.  There  can  be  no  doabt  that 
the  plaintiff  was  the  holder  of  the  note  at 
the  time  of  the  trial,  and  the  defendants  need 
have  no  fear  that  another  action  will  be  In- 
stituted on  the  written  obligation. 

[3]  The  testimony  fails  to  show  what  sam 
the  defendant  Crayton  S.  Andrews  paid  Mar- 
kell  for  the  oil,  so  that  the  proof  in  this  re- 
ai)ect  is  insufficient  to  establish  the  averment 
of  the  answer  that  the  substance  purchased 
was  gasoline  and  the  amount  paid  therefor 
was  $1.80. 

No  objections  having  been  made  or  excep- 
tions taken  to  any  action  of  the  court,  we 
conclude  from  an  examination  of  the  entire 
evidence  given  that  the  Jadgment  Is  proper 
and  should  be  affirmed. 

It  Is  therefore  so  ordered.  , 

BEAN.  BURNETT,  and  BAMSET,  JJ.,  con- 
cur. 

I«9  Or.  686) 

MEBBILL  T.  MISSOUBZ  BBID6B  &  IBON 
00.  et  aL 

^Supreme  Conrt  of  Oregon.    March  81,  1914.) 

1.  Tbial  (S  188*)— Takinq  Questions  fboh 

JURT— SUFPICIENCT  Or  EVinENCE. 

Where  there  is  no  conflict  in  the  evidence, 
and  no  diepate  as  to  the  material  facts,  the 
luestion  is  for  the  court,  and  it  should  direct 
a  verdict  in  accordance  with  the  undisputed  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  K  341,  87tJ-880;  Dec  Dig.  {  168.*] 

2.  Appeai,  and  Ebbob  fS  866*)  —  Review  — 
QuESTions  or  Pact— Dieectioit  of  VEBDitJT. 

A  motion  for  an  instructed  verdict  for  de- 
fendant, who  demands  no  affirmative  relief, 
presents  the  same  question  on  appeal  as  a  mo- 
tion for  a  judgment  of  nonsuit 

[Ed.  Note.—For  other  cases.  u«  Appeal  and 
Krror,  Cent  Dig.  S|  S46r-8flS;  DedTlMg.  S 
866.*] 

a.  Tbial  (|  159*)— Takiko  Questions  fbok 
Jury— Nonsuit— Sufficiency  of  Evidence. 
A  judgment  of  Doneuit  is  properly  granted 
when  the  plaintiff  fails  to  prove  a  cause  of  ac- 
tion snfliaent  to  be  submitted  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent. 
IMg.  SS  341,  359-367;  Dec.  Dig.  1 159.*] 

4.  Appeai.  and  Ebbob  (8  lOOl*)  —  Review — 
Questions  of  Fact— Constitdtiohal  Pbo- 

VI8IOH. 

Within  Const  art  7,  |  8,  providing  that 
no  fttct  tried  by  a  Jury  sb^  be  otherwise  re- 
examined in  any  court  unless  the  court  can  af- 
firmatively say  there  is  no  evidence  to  support 
the  verdict,  evidence  to  support  the  verdict 
must  be  legal  evidence  and  must  tend  to  prove 
every  material  fact  as  to  which  the  prevailing 
party  baa  the  burden  of  proof. 

[Ed.  Note.— For  other  cases,  sec  Appeal  and 
Error.  Cent  Dig.  ||  3922,  882&-393i;  Dee. 
Dig.  I  1001.*]  — ' 

5.  Evidence  (|  592*)  —  Weight  and  Strm- 
cienct— Evidence  of  Loring  Pabtt. 

In  determining  the  sufficiency  of  evidence 
to  support  a  verdict  for  plaintiff,  any  evidence 
produced  by  the  defendant  tending  to  make  out 
plaintiff's  case,  must  be  considered  with  that 
offered  by  plaintiff. 

I  Ed.  Note.— For  other  cases,  see  Evidence, 
rent  Dig.  S  2420;  Dec.  Dig.  {  592.*] 


a  MasTEB  and   SeBVANT    (i  278*)— INJUBIES 

TO  Sebvant— Actions— Sufficiency  ofEvi- 

DENCE. 

In  an  action  against  a  Ume  and  gypsum 
company  and  an  independent  contractor  for 
death  of  an  employfi  of  the  contractor,  evidence 
that  the  employe's  fingers  were  crushed  by  a 
steel  beam,  which  decedent,  as  assistant  fore- 
man, was  handling  with  the  aid  of  a  sufficient 
force  of.  men  for  the  purpose,  is  insuffiident  to 
show  negligence  of  either  defendant 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  H  954,  956-958,  960-969, 
971,  972,  977:  Dea  Dig.  |  278.*] 

7.  Mabtbb  and  Sebvant  (f  278*)— Injubibs  to 
Servant— Actions— SuiFTciENOT  or  Evi- 
dence. 

In  an  action  against  a  lime  and  gypsum 
company  and  an  independent  contractor  for 
death  of  an  employ^  of  the  contractor,  evi- 
dence that  the  general  foreman  of  the  contrac- 
tor took  die  decedent  to  the  office  of  the  com- 
pany and  directed  a  person,  not  in  the  employ 
of  either  defendant,  to  dress  the  crushed  fingers 
of  the  decedent  and  put  peroxide  on  them, 
while  the  foreman  went  for  a  team  to  take 
decedent  to  a  doctor  for  treatment  and  that, 
in  the  absence  of  the  foreman,  tjie  third  per- 
son, after  dressing  the  fingers  and  putting  on 
peroxide,  took  from  the  uielf  in  the  office  a 
bottle  supposed  to  contain  whisky,  hut  in  fact 
containing  poison,  and  gave  it  to  the  decedent, 
causing  bis  death,  is  insufficient  to  show  negli- 
gence of  either  defendant  causing  the  death. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  8|  954.  956-958,  960-969, 
971,  972,  977;  Dec  Dig.  i  278.*] 

8.  Death  (H  14,  17*)— Actiohb  fob  Oaubino 
— Gkounds— Neouobngb. 

Defendants,  in  an  action  for  causing  death, 
are  not  liable  unless  they  were  guilty  of  negli- 
gence in  relation  thereto,  and  such  negligence 
was  the  proximate  cause  of  death. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  H  16,  19,  21 ;  Dec  Dig.  ||  14,  17.*) 

9.  Death  (|  83*)— Acisons  fob  Oatjsino— 

Gboun  Ds— Neouoknoe. 

A  lime  and  gypsum  company,  which  had 
employed  an  independent  contractor,  was  not 
negligent  in  permitting  an  employ^  of  the  lat- 
ter, whose  fingers  had  been  crushed,  to  be  tak- 
en for  treatment  to  the  company's  office,  where 
there  was  a  supply  of  medical  appliances  be- 
lonsing  to  the  company  and  a  bottle  of  poison 
belonging  to  the  president  of  the  company, 
which  a  third  person,  through  mistake,  admin- 
istered to  the  Injured  employ^,  causing  bis 
death.  ' 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  I  49;  Dec  Dig.  §38.*] 

10.  Master  and  Servant  (5  92*)— Injubieb 
TO  Servant  ^Negligence  of  Master. 

A  steel  construction  company  was  not  neg- 
ligent rendering  it  liable  for  death  of  an  in- 
jured employ^,  in  failing  to  have  a  physician 
at  a  point  where  It  had  12  employ^n  engaged, 
and  where  there  was  no  town;  the  company 
having  arranged  for  the  serrices  of  a  physidan' 
at  a  town  8  miles  distant 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  1 143;  Dec  Dig.  S  92.*] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  Coimty;  Henry  E.  McGinn,  Judge. 

Action  by  Ellzabetb  F.  Merrill,  as  admin- 
istratrix of  the  estate  of  Y.  E.  Merrily 
against  the  Missouri  Bridge  &  Iron  Com- 
pany and  another.  From  a  Jadgment  for 
plaintiff  for  $2,500,  defendants  appeal.  Re- 
versed and  remauded,  with  Instructions. 
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A.  Jj.  Clark,  of  Portland  (Wilbar  &  Spen- ; 
cer,  of  Portland,  on  the  brief),  for  appellant  1 
Missouri  Bridge  &  Iron  Ck>.   K.  C.  Nelson,  | 
of  Portland  (Beach,  Simon  A  Nelson,  of 
PorUand.  on  the  brief),  for  appellant  Pacific 
Lime  &  Gypsum  Co.  J.  G.  Arnold,  of  Port- 
land, for  respondent 

RAMSEY,  X  On  September  23.  1G12,  the 
defendant  the  Padflc  Lime  &  Gypsum  Com- 
pai^  was  having  constructed  fbr  itself  a 
large  steel  Ihiilding  at  a  point  about  eight 
miles  from  Huntington,  In  this  state.  The 
place  where  the,  building  was  erected  1b  call- 
ed Gypsum,  but  'at  the  time  that  the  acci- 
dent occurred,  referred  to  infra,  there  was 
no  town  or  hamlet  tha%,  nor  were  there  any 
houses  excepting  those  used  In  connecUon 
with  the  erection  of  the  said  steel  building. 

The  Padflc  Lime  &  Gypsum  Company  had 
let  the  contract  for  the  construction  of  said 
steel  building  to  the  defendant  the  Missouri 
Bridge  &  Iron  Oompatiy,  and  the  last-named 
compai^  was  an  Independent  contractor  for 
the  construction  of  said  building,  and  said 
company  was  on  September  28, 1012,  engaged 
as  an  independent  contractor  In  the  con- 
struction of  said  building  for  the  Padflc 
Ume  &  Gypsum  Company  at  said  place. 

The  decedent,  V.  E.  Merrill,  was  on  said 
23d  day  of  September,  1912,  in  the  employ  of 
Oie  Missouri  Brtdge  &  Iron  Company  at 
Gypsum  In  the  oonstructlon  of  said  building. 
He  was  not  in  the  employ  of  the  Padflc  Lime 
&  Gypsum  Company,  and  he  was  assistant  to 
the  foreman  on  said  work.  Ev.  p.  42.  At 
the  time  he  was  injured,  he,  with  Are  or  six 
other  men,  was  engaged  In  rolling  over  a 
beam  of  steel.  This  beam  was  about  12 
inches  in  diameter,  and  about  14  feet  long, 
and  it  weighed  about  400  pounds.  A  number 
of  these  beams  bad  been  unloaded  by  the 
railroad,  and  lay  In  a  pile  on  the  ground, 
and  Merrill  and  his  assistants  were  endeav- 
oring to  get  one  of  these  beams  from  said 
pile,  and  It  became  necessary  to  roll  one  of 
them  over,  and.  In  doing  so,  it  caught  Mer- 
rill's fingers  between  said  beam  that  they 
were  rolling  over  and  another  l>eam,  and 
the  backs  of  bts  fingers  on  one  baud  were 
mashed  or  bruised  and  the  Insldes  of  them 
were  cut  The  injury  was  painful,  and  the 
wounds  bled.  At  the  time  of  this  acddent, 
the  men,  with  Merrill,  were  working  under 
him  as  asElstant  foreman. 

A.  P.  Schloat  was  the  foreman  for  the  cob- 
structlon  of  said  building,  and,  at  the  time 
of  said  accident,  he  was  near  where  It  oc- 
curred, and  he  dedded  to  take  Merrill  to 
Huntington  to  have  his  hand  dressed  and 
treated  by  the  company's  physician,  residing 
there;  there  bdng  no  phyddan  nearer  than 
Huntington.  He  took  Merrill  to  a  small  of- 
fice about  150  yards  distant,  and  left  him 
there,  until  he  could  obtain  a  conveyance  to 
take  him  to  the  physician  at  Huntington. 
This  office  belonged  to  the  Padflc  Lime  A 


Gypsum  Company,  and  It  was  used  by  that 
company  as  an  office  for  Its  bookkeeper  and 
other  officers.  The  Missouri  Bridge  &  Iron 
Company  bad  no  right  In  or  to  said  office. 

The  Pacific  Lime  &  Gypsum  Company  kept 
In  said  office,  in  a  small  box,  nailed  to  the 
wall,  what  is  called  the  "first  aid  to  the 
Injured  kit,"  consisting  of  antiseptics,  band- 
ages, adhesive  plasters,  absorbent  cotton, 
.peroxide  of  hydrogen,  and  other  antiseptics; 
including  an  antiseptic  solution  contained  In 
a  bottle.  All  of  these  articles,  excepting  said 
antiseptic  solution  belonged  to  the  Padflc 
Lime  &  Gypsiuu  Company.  This  bottle  of  so- 
lutlou  was  the  Individual  property  of  William 
A.  Baker,  the  president  of  said  company,  and 
It  was  left  there  by  him.  These  artldes 
were  k^t  there  by  said  last-named  company 
for  use  when  any  of  its  employ^  eOiould  be 
hurt  The  Missouri  Bridge  ft  Iron  Company 
had  no  interest  In  any  of  said  artldes,  and 
had  no  right  to  use  them.  However,  that 
company's  men,  when  hurt  had,  in  a  ]few 
instances,  been  permitted  to  use  said  appli- 
ances. 

Mr.  Schloat  obtained  permission  for  d(dns 
so,  and  took  Merrill  to  said  office.  Mr.  T.  H. 
Cmford  was  in  the  office,  sitting  at  a  table, 
and  Mr.  Sdiloat  asked  him  if  he  would  drees 
Merrill's  flngers  while  Sdiloat  got  a  team  to 
take  Merrill  to  Huntli^ton  to  a  physldan. 
Mr.  Schloat  then  left  the  office  to  get  a  team. 
Mr.  Oosford  told  Mr.  Schloat  that  he  would 
dress  Merrill*!  fingers  and  pat  peroxide  on 
them,  and  he  did  so.  He  obtained  warm 
water  and  washed  the  wonnda,  and,  while  he 
was  doing  so,  Merrill  complained  of  pain, 
and  seemed  faint,  and  Cosford  suggested  to 
him  that  a  drlnfc  of  whisky  or  brandy  woold 
strengthen  him.  Mrs.  Stella  Ri2<Hr.  who  was 
at  that  time  In  the  office,  seconded  that  sug- 
gestion, and  Merrill  himself  said  that  It 
would  probably  do  him  good.  Cosford  then 
looked  up  at  the  shelf  or  box  from  which  he 
had  obtained  bandages,  and  seeing  a  plain 
bottle,  containing  a  liquid  of  the  color  of 
whisky,  took  it  and  removed  the  cork,  and 
handed  it  to  Merrill.  Merrill  took  several 
swallows,  handed  the  bottle  back  to  Cosford, 
and  the  latter  recorked  it  and  placed  it 
back  on  the  shelf,  or  In  the  box  from  whldi 
he  had  obtained  it  In  a  few  minutes  Merrill 
said  that  the  stuff  that  he  had  drunk  was 
very  i>ecullar  tasting  whisky.  Cosford  then 
obtained  the  bottle,  uncorked  It,  and  tasted 
of  its  contents,  and  Immediately  realized  that 
what  Merrill  had  drunk  was  not  whisky. 
Mrs.  Bizor  also  tasted  of  the  stuff,  and  de- 
dded that  It  was  not  whisky.  Mrs.  Bizor 
procured  some  mustard  and  warm  water, 
and  also  some  olive  olL  They  gave  Merrill  a 
glass  of  the  mustard  and  warm  water,  but 
he  drank  only  a  part  of  it  They  then  tried 
to  get  him  to  drink  some  olive  oil  as  an 
emetic,  but  he  refused  to  drink  it  saying 
that  he  was  ail  right,  and  that  he  felt  no  111 
effect  from  what  he  bad  drunk,  l^eze  was 
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no  one  In  the  office  when  Herrin's  fingers 
were  dressed,  or  when  said  Uguld  was  given 
him,  or  when  he  drank  the  warm  water  with 
the  mustard,  and  refused  to  drink  the  olive 
oil.  but  Merrill,  Cosford,  and  Mrs.  Rlzor. 

Mr.  Schloat  obtained  a  team  and  Tehlcle, 
and  Merrill  got  into  It,  and  was  taken  to  Dr. 
O.  S.  Standard,  at  Huntington,  for  treatment, 
and  he  died  In  a  few  minutes  after  reaching 
the  doctor.  The  evidence  of  the  doctor  in- 
troduced by  the  plaintiff  is  to  the  following 
effect:  That  he  saw  Merrill  a  few  minutes 
before  his  death,  and  was  present  with  him 
until  his  death;  that  after  examining  the 
dead  body,  and  ascertaining  all  possible  facts 
relating  to  his  death,  the  doctor  gave  It  as 
his  opinion  that  his  death  was  caused  by  his 
drinking  part  of  the  contents  of  a  bottle  of 
unknown  antiseptic  of  a  poisonous  nature; 
that  the  symptoms  preceding  his  death  were 
those  of  poisonli^;  and  tlmt  death  occurred 
by  paralysis  of  the  nerves  of  respiration,  and 
that  he  did  not  believe  that  the  injured  hand 
was  any  part  of  the  factor  of  death. 

The  complaint  alleges  that  the  defendants 
carelessly  and  negligently  failed  to  furnish 
a  sufficient  number  of  competent  servants  or 
proper  appliances  for  the  erection  and  re- 
moval of  said  steel  beams,  and  as  a  result 
of  the  carelessness  and  negligence  of  said 
defendants,  in  their  failure  to  furnish  a  suf- 
fldent  number  of  competent  servants  or  prop- 
er appliances,  a  large  steel  beam  was  dropped 
on  the  hand  of  V.  E.  Merrill,  thereby  badly 
bruising  and  cutting  said  tiand  and  fingers. 
The  complaint  alleges  also  that  A.  P.  Bchloat, 
foreman  of  said  Missouri  Bridge  &  Iron  Com- 
pany, immediately  after  said  injury,  and  at 
the  request  of  the  defendant  the  Missouri 
Bridge  &  Iron  Company,  by  and  through  R. 
P.  Garrett,  its  .vice  president,  and  In  con- 
formity with  the  express  direction  of  the  Pa- 
cific Lime  &  Gypsnm  Company,  took  V.  D. 
Merrill  to  the  office  of  said  Pacific  Lime  ft 
Gypsum  Company,  an  office  in  which  Is  kept 
certain  salves  and  antiseptics  for  the  purpose 
of  ^vlng  immediate  attention  to  accidents, 
and  then  turned  over  the  said  Y.  E.  Merrill 
to  one  T.  H.  Cosford,  agent  of  the  defend- 
ants, and  expressly  requested  the  said  T.  H. 
Oosford  to  dress  the  injured  hand  aforesaid 
of  said  Merrill,  and  to  attend  to  and  care 
for  him.  That,  while  the  said  T.  H.  Cdsford 
was  treating  and  dressing  the  injured  hand 
as  requested  by  said  defendants,  the  said  T. 
H.  Cosford,  seeing  that  the  said  Merrill  was 
becoming  weak  and  faint,  carelessly  and  neg- 
ligently gave  to  the  said  Merrill  a  poisonous 
solution  of  antiseptic  liquid,  used  as  a  disin- 
fectant, and  represented  and  stated  to  the 
said  V.  B.  Merrill  that  it  was  whisky,  the 
bottle  In  which  the  solution  was  contained 
having  no  label  Indicating  that  It  contained 
poison,  and  thereby  carelessly  and  negligent* 
ly  caused  the  said  Merrill  to  drink  a  quantity 
of  the  same.  The  said  liquid  was  of  a  very 


poisonous  nature,  and  thereby  the  defendants 
carelessly  and  negligently  caused  the  death 
of  said  Merrill  within  about  an  honr  after  he 
drank  the  same,  as  aforesaid.  The  complaint 
alleges  also  th^  said  T.  H.  Cosford  was  a 
careless  and  Incompetent  person  to  care  for 
and  attend  to  said  Merrill,  and  that  the  de- 
fendants were  guilty  of  nes^igence  and  care- 
lessness In  placing  said  Merrill  in  his  care. 
The  complaint  alleges  also  that  die  defend- 
ants were  guilty  of  negligence  in  not  keeping 
a  physician  on  or  near  the  premises  where 
the  said  Merrill  was  hurt.  etc. 

The  answers  of  the  defendants  denied  most 
of  the  material  allegations  of  the  complaint, 
and  they  allege,  inter  alia,  assumption  by 
Merrill  of  the  risk  of  being  hurt  in  handling 
said  beams,  and  that  said  Injuiy  to  his  hand 
was  the  result  of  the  negligence  of  Merrill 
and  his  fellow  servants,  etc. 

The  affirmative  matter  of  the  answers  was 
denied  by  the  replies.  After  all  of  the  evi- 
dence was  in,  each  of  the  defendants  moved 
the  court  to  instruct  the  Jury  to  find  a  verdict 
for  the  defendants.  These  motions  were  de* 
nied,  and  the  defendants  ask  that  the  Judg- 
ment of  the  court  below  be  reversed,  and  they' 
assign  the  denial  of  said  motions  for  an  in- 
structed verdict  as  error. 

[1]  1.  When  there  is  no  conflict  in  the  evi- 
dence, and  no  dispute  as  to  the  material 
facts  of  the  case,  the  question  for  decision  is 
for  the  court,  and,  under  such  a  state  of 
facts,  the  court  should  direct  the  Jury  as  to 
the  particular  verdict  that  they  should  find 
In  accordance  with  the  undisputed  evidence. 
Coffin  V.  Hutchinson,  22  Or.  554,  30  Pac.  424 ; 
Owens  V.  Snell,  29  Or.  483,  44  Pac'  827; 
Wolf  V.  City  Railway  Co.,  45  Or.  446,  72  Pac. 
329,  78  Pac.  668 ;  and  Patty  v.  Salem  Flour- 
ing Mills  Co.,  53  Or.  350.  96  Pac.  1106,  98 
Paa  521,  100  Pac.  29& 

In  Coffin  V.  Hutchinson,  supra,  the  court 
says:  "The  general  rule  of  practice  undoubt- 
edly is  tiiat  it  Is  the  province  of  the  Jury  to 
weigh  the  effect  of  oral  evidence,  and  to  de- 
termine the  credibility  of  the  witnesses,  and 
that  the  court  cannot  ordinarily  interfere 
with  that  right.  But  this  rule  of  practice 
cann<^  be  permitted  to  Interfere  with  anoth- 
er one  equally  as  well  settled,  and  that  Is. 
when  there  Is  no  conflict  in  the  evidence,  no 
dispute  as  to  the  facts,  there  la  nothing  to 
submit  to  the  Jury,  and  the  question  Is  one 
of  law  to  he  decided  by  the  court.  In  sndi 
cases,  It  Is  proper  for  tiie  court  to  direct  the 
verdict ;  and  a  verdict  thus  ordered  will  be 
sustained,  if  the  law  and  tacts  disclosed  by 
the  evidence  warrant  it." 

[2]  2.  A  motion  for  an  Instructed  verdict 
for  the  defendant,  where  no  affirmatlTe  r^eC 
is  demanded  by  the  defendant,  presents  the 
same  question,  upon  appeal,  as  Is  presented 
by  a  motion  for  a  Judgment  of  nonsuit.  Hn- 
her  V.  Miller,  41  Or.  103,  111.  68  Pac.  400. 

[S]  A  Judgment  of  nonsuit  Is  properly 
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granted  when  the  plaintiff  falls  to  prove  a 
cause  sufficient  to  be  submitted  to  a  Jury. 
See  section  182,  h.  O.  h. 

[4]  Section  3  of  article  7  of  the  Constltu- 
tloD  of  this  state  provides  tluit  no  fact  that 
lias  been  tried  by  a  Jury  "shall  be  otberwlse 
re-examined  lu  any  court  of  this  state,  unless 
the  court  can  affirmatively  say  there  Is  no 
evidence  to  support  the  verdict"  Evidence 
to  support  a  verdict  must  be  legal  evidence, 
and  must  tend' to  prove  every  material  fact 
in  Issue,  as  to  which  the  person  in  whose 
favor  the  verdict  was  rendered  had  the  bor- 
deu  of  proof.  If  there  was  no  evidence  tend- 
ing to  prove  any  one  material  fact,  then 
there  was  no  evidence  to  support  the  verdict. 
If,  in  any  case,  it  was  necessary  for  the  plain* 
till  to  prove  several  material  facts  in  issue, 
and  he  proved  all  of  them  but  one,  and  there 
was  DO  evidence  tending  to  prove  that  mate- 
rial fact,  and  a  verdict  and  Judgment  were 
rendered  in  his  favor,  such  verdict  aud  Judg- 
ment could  be  properly  set  aside,  because, 
under  sucb  circumstances,  the  court  can  say 
affirmatively  that  there  was  no  evidence  to 
support  them. 

[6]  The  question  for  decision  In  this  case 
Is  whether  there  was  evidence  produced  at 
the  trial,  tending  to  prove  every  material 
fact  at  issue,  as  to  which  the  plalntlft  had  the 
burden  of  proof.  Evidence  produced  by  the 
defendant,  if  any,  tending  to  make  out  the 
plalntifTs  case,  must  be  considered  with  the 
testimony  oCCered  by  the  plaintiff. 

[6]  3.  The  evidence  as  to  the  injury  to  the 
decedent's  hand  shows  that  there  was  a  pile 
of  steel  beams  lying  on  the  ground  where  the 
railroad  had  imloaded  them.  The  Missouri 
Bridge  &  Iron  Company  wanted  one  of  these 
beams.  They  were  about  14  feet  long  and  12 
inches  in  diameter,  and  weighed  about  400 
pounds.  Merrill,  who  was  acting  as  assistant 
foreman  in  handling  the  beams,  bad  five  or 
six  men  to  assist  him  In  rolling  over  one  of 
these  beams.  In  rolling  it  over,  the  fingers 
of  one  of  bis  bands  were  caught  between  the 
beams,  and  bruised  or  mashed  on  the  back, 
and  cut  on  the  inside.  The  other  men  were 
working  under  his  directions,  and  they  were 
his  fellow  servants  in  said  work.  There  were 
six  or  seven  men  rolling  over  this  beam,  and 
all  that  they  did,  up  to  the  time  that  he  was 
hurt,  was  to  roll  the  beam  over.  Three  of 
the  men  were  skilled  In  such  work.  Mr.  A. 
P.  Schloat  was  a  witness  tot.  the  plaintiff. 
He  was  general  foreman  on  the  work,  and  be 
testified  that  the  three  skilled  men  and  the 
others  that  Mr.  Merrill  had,  asristlng  him  in 
rolling  this  beam  over,  were  enough  men  to 
handle  the  beam. 

It  must  be  borne  in  mind  that  all  that  they 
did  was  to  turn  It  over.  The  evidence  falls 
to  show  who  was  at  fault,  if  any  one,  for  the 
injury  to  Merrill's  fingers.  As  Merrill  was 
In  charge  of  the  men  who  assisted  him  to 
roll  the  beam  over,  and  they  bad  a  sufficient 
force  to  handle  the  beam,  It  is  evld«it  that. 


If  any  one  was  guilty  of  negligence.  It  was 
some  of  his  fellow  servants  or  himself.  The 
plaintiff  Dould  not  recover  for  negligence  of 
his  feUow  servants.  We  find  that  there  was 
no  evidence  tending  to  show  negligence  on 
the  part  of  the  Missouri  Bridge  &  Iron  Com- 
pany, or  the  other  defendant,  causing  the  In- 
jury to  Merrill's  fingers. 

The  Pacific  Lime  &  Gypsum  Company  had 
nothing  to  do  with  handling  said  beams. 
The  other  company  was  an  independent  eon- 
tractor  for  the  construction  of  the  steel  build- 
ing. Merrill  and  the  other  men  were  work- 
ing for  the  Missouri  Bridge  &  Iron  Comimur, 
and  not  for  the  Pacific  Lime  &  Gypsum  Com- 
pany. 

[7]  4.  Mr.  Schloat,  foreman  of  the  Mis- 
souri Bridge  &  Iron  Company,' immediately 
took  Mr.  Merrill  to  the  office  of  the  other 
company  for  the  purpose  of  having  his  fin- 
gers bandaged.  Kv.  p.  30.  Mr.  Schloat,  as  a 
witness  for  the  plaintiff,  says  that  he  took 
Mr.  Merrill  Inside  the  office,  and  that  Cos- 
ford  was  there,  and  he  asked  Cosford  If  he 
would  dress  Merrill's  fingers  while  he  got  a 
team  to  take  Merrill  to  the  doctor  at  Hunt- 
ington, and  that  Cosford  answered  that  he 
would.  Schloat  then  left  the  office  ^nd  did 
not  return  until  after  Merrill  had  drunk  the 
poison,  as  stated  supra.  When  be  returned, 
he  had  a  team  and  conveyance  to  take  Mer- 
rill to  the  doctor  at  Huntlugton,  eight  miles 
distant  He  was  taken  to  the  doctor  and 
died,  as  stated  supra.  Schloat  was  the  only 
person  that  asked  Cosford  to  do  anythiug 
for  Merrill,  and  all  that  he  asked  him  to  do 
was  'to  dress  his  fingers  and  put  some  perox- 
ide on  them.  He  did  not  ask  him  to  "treat" 
or  care  for  him.  He  intended  to  take  Mer- 
rill to  the  company's  physician  at  Hunting- 
ton for  treatment,  and  all  that  he  asked  Cos- 
ford to  do  was  to  apply  those  simple  exter- 
nal remedies  so  as  to  relieve  Merrill  of  pain 
temporarily,  until  he  should  reach  the  doctor. 
Cosford  had  no  authority  from  him  to  do 
anything  excepting  to  dress  Merrill's  fingers 
and  put  peroxide  on  them,  and,  when  he  did 
that,  he  had  done  all  that  Schloat  authorized 
him  to  do.  He  had  no  authority  from 
Schloat  to  give  him  whisky  or  anything  In- 
ternally. 

Cosford,  as  a  witness  for  the  plaintiff,  tes- 
tified that  he  went  and  got  warm  vrater  and 
washed  Merrill's  fingers  and  dressed  bis 
wounds  with  bandages  tiut  were  there.  He 
says  that  Merrill  complained  of  dlstrem,  and 
became  faint  when  he  washed  and  dressed 
his  fingers,  and  that  the  witness  suggested 
that  a  drink  of  whisky  or  brandy  would 
strengthen  him,  and  that  Mrs.  Rlzor,  who 
had  come  into  the  office,  seconded  his  sugges- 
tion, and  that  Merrill  himself  said  that  he 
thought  it  would  probably  do  him  good.  Cos- 
ford Uien  looked  up  and  saw  a  plain  bottle 
containing  a  liquid  of  the  color  of  whisky, 
took  it  down,  removed  the  cork,  and  banded 
the  bottle  to  Merrill,  and  the  latter  took 
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MTeral  swallows  of  It  Neither  Gosford  nor 
Merrill  smelt  of  tbe  fluid,  or  did  anything  to 
determine  what  It  was,  until  after  the  latter 
had  dmok  of  It  When  Merrill  said  that  It 
was  a  peculiar  tasting  whisky,  Cosford  ex- 
amined It  and  realized  at  once  that  It  was 
not  whisky  or  brandy.  It  neither  smelt  nor 
tasted  like  whisky. 

Mrs.  Stella  Rizor,  who  was  present  when 
Cosford  gave  the  liquid  to  Merrill,  was  pro- 
duced as  a  witness  for  the  defendants.  She 
kept  a  boarding  house  and  boarded  the  men 
for  a  certain  sum  per  week ;  but  she  was 
not  In  the  employ  of  either  of  the  defend- 
ants. She  went  to  the  office  at  that  time  to 
telephone  some  one  at  Huntington.  The  only 
phone  at  Gypsum  was  in  that  office.  This 
witness  was  near  the  door  of  the  office  when 
Mr.  Schloat  took  Mr.  Merrill  there.  She 
eays  she  suggested  that  Merrill's  hand  be 
tied  up,  and  that  Cosford  obtained  warm  wa- 
ter and  washed  the  injured  hand.  She  says 
that  Merrill  got  "kind  of  sick,"  and  Cosford 
au^ested  that.  If  he  had  a  good  drink  of 
whisky,  It  would  be  good  for  him,  and  that 
she  said,  "Tes."  Cosford  reached  up  to  the 
shelf  and  got  tbe  bottle  and  handed  It  to  Mer- 
rlU,  and  the  latter  drank  of  it  as  stated  su- 
pra, snppodng  It  to  be  whisky.  She  says 
that  she  supposed  that  It  was  whisky.  Mer- 
rill said,  as  she  relates  it  that  what  he 
drank  did  not  taste  like  "booze."  She  says 
that  Cosford  then  took  the  bottle  down  and 
tasted  it.  and  handed  It  to  her,  and  she  tast- 
ed It  and  Cosford  then  inquired  of  her  wheth- 
er she  had  any  mustard,  and  that  she  went 
ftnd  got  some  mustard  and  warm  water. 
Mustard  and  warm  water  were  given  him, 
but  he  did  not  vomit  Afterwards  she  got 
olive  oil  to  give  him,  but  be  refused  to  drink 
it  She  says  that  she  looked  down  his  throat 
to  see  whether  It  was  inflamed,  but  it  was 
not  red.  She  says  that,  In  a  short  time,  he 
talked  with  Mr.  Schloat  and  got  into  the 
♦Tig"  and  went  to  Huntington.  She  says  that 
abe  had  been  In  that  office  many  times  to 
telephone,  but  never  saw  any  whisky  there. 
She  says  that  said  bottle  looked  like  whisky 
or  brandy.  She  sa^s  that  Mr.  Cosford  did 
not  smell  or  taste  of  the  contents  of  the  bot- 
tle before  he  gave  it  to  Merrill,  and  that 
Merrill  did  not  smell  It  before  drinking  it 
This  witness  says  that  she  thought  the  bottle 
contained  a  Uttie  carbolic  add,  and  that  tt 
did  not  taste  like  whisky,  and  that  tibe  smelt 
carbolic  acid  In  it  She  says  that  when  Cos- 
ford snggested  to  Merrill  that  whisky  would 
be  good  for  htiD.  Merrill  assented  thereto. 

It  appears  from  the  evidence  of  Cosford 
and  Mrs.  Rizor  that  from  the  time  that 
Schloat  took  Merrill  to  the  office  until  after 
be  had  drunk  the  poisonous  liquid,  supposing 
It  to  be  whisky,  there  was  no  person  in  the 
office  but  Merrill,  Cosford,  and  Mrs.  Risor. 
It  appears  from  the  evidence  of  Cosford  and 
Mrs.  Rizor  that  Cosford  was  the  person  who 
■nggeeted  that  a  drink  of  whisky  would  be 


good  for  Merrill,  and  that  both  Merrill  and 
Mrs.  Rizor  assented  to  his  suggestion,  and 
that  Cosford  then  reached  up  to  the  shelf  or 
box  and  obtained  said  bottle,  uncorked  It 
and  gave  It  to  Merrill,  and  he  drank  it,  and 
that  all  this  was  done  without  any  examina- 
tion of  the  bottle  by  any  one  to  ascertain 
whether  it  was  whisky  or  not.  Other  evi- 
dence shows  that  there  was  no  whisky  or 
brandy  kept  there. 

William  A.  Baker,  pr^ldent  of  the  Padflft 
lAme  &  Gypsum  Company,  was  a  witness  for 
the  defendants,  and  testified  that  the  said 
office  was  used  for  the  bookkeeper,  superin- 
tendent the  architect  and  himself,  but  that 
the  Missouri  Bridge  &  Iron  Company  and  Its 
men  had  no  right  to  use  said  office  for  any 
purpose.  As  to  the  bottle  of  fluid  from 
which  Merrill  drank,  he  said  that  that  be- 
longed to  him  individually,  and  not  to  his 
company.  He  testified  that  this  bottle  con- 
tained an  antiseptic  solution,  and  that  he 
had  found  it  very  effective,  when  applied  lo- 
cally on  cuts,  bruises,  eta 

The  evidence  shows,  without  any  conflict 
that  T.  H.  Cosford  was  not  an  employ^  of, 
or  connected  with,  either  of  the  defendants, 
and  that  he  was  an  employe  of  the  Bates 
Valve  Bag  Company,  and  had  a  contract  with 
the  Pacific  Lime  &  Gypsum  Company  for  in- 
stalling some  machinery  in  the  steel  build- 
ing of  that  company,  then  In  process  of  con- 
struction, and  that  on  the  day  that  Merrill 
drank  said  fluid  at  the  office  of  the  Paclflc 
Lime  &  Gypsum  Company,  as  stated  supra, 
he  was  in  said  office,  examining,  for  his  com- 
pany, some  papers  belonging  to  that  compa- 
ny, and  not  in  the  employ  of  either  of  the  de- 
fendants. He  arrived  there  in  a  bn^  from 
Huntington  only  a  short  time  before  Merrill 
was  hurt 

Neither  of  the  defendants  had  anything 
to  do  with  giving  said  solution  to  Merrill,  and 
none  of  the  officers  or  employes  knew  any- 
thing about  it  until  after  it  had  been  done.' 
It  was  not  done  as  a  result  of  any  instruc- 
tions or  authority  given  by  any  officer  or  em- 
ploye of  either  company. 

A.  P.  Schloat  who  took  Merrill  to  said  of- 
fice, was  an  employe  of  the  Missouri  Bridge 
&  Iron  Company;  but  he  neither  did  nor 
said  anything  tliat  can  reasonably  be  claimed 
to  have  had  a  tendency  to  cause  Cosford  to 
give  said  solution  to  Merrill.  All  he  did  was 
to  ask  Gosford  to  put  peroxide  on  his  fingers 
and  to  dress  them  wtille  he  went  and  obtained 
a  team  to  take  Merrill  to  the  doctor.  What 
he  said  did  not  imply  that  Cosford  was  to 
treat  him  or  give  him  Internal  reisedies.  Cos- 
ford alone  is  resi>onsible  for  giving  Merrill 
tbe  poisonous  solution.  He  was  a  stranger 
In  that  office,  and  no  one  had  informed  him 
that  there  was  any  whisky  there;  bnt  be 
reached  up  and  took  the  bottle  containing 
the  solution,  uncorked  it  and  gave  it  to  Mer- 
rill without  having  examined  it  or  taking  any 
precautions  to  ucertain  what  It  wa& 
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[I]  The  defendants  are  not  liable  for  dam- 
ages for  the  death  of  Mr.  Merrill,  uuless  they 
were  guilty  of  negligence  In  relation  thereto, 
and  such  negligence  was  the  proximate  cause 
of  his  death. 

•  In  volume  1,  8  3,  of  Shearman  &  Redfleld 
on  Negligence  (6th  Ed.),  actionable  negligence 
Is  defined  thus:  "Negligence,  constituting  a 
cause  of  civil  action,  Is  such  an  omission,  by 
a  responsible  person,  to  use  that  degree  of 
care,  diligence,  and  sl^IU  which  It  was  his  le- 
gal duty  to  use  for  the  protection  of  another 
person  from  injury  as,  in  a  natural  and  con- 
tinuous sequence,  causes  unintended  damage 
to  the  latter." 

The  same  authors,  in  section  25a  of  the 
same  volume,  say:  "One  is  liable  for  all  the 
injurious  consequences  naturally  and  approx- 
imately caused  by  his  negligence." 

The  same  authors.  In  section  29  of  the  same 
volume,  state  the  rule  thus:  "The  practical 
solution  of  this  question  appears  to  us  to  be 
that  a  person  guilty  of  negligence  should  be 
held  responsible  for  all  the  consequences 
which  a  prudent  and  experienced  man,  fully 
acquainted  with  all  the  circumstances  which 
Id  fact  existed  (whether  they  could  have  been 
ascertained  by  reasonable  diligence  or  not), 
would,  at  the  time  of  the  negligent  act,  have 
been  thought  reasonably  possible  to  follow, 
if  they  bad  occurred  to  bis  mind." 

The  same  authors,  In  section  32  of  the  same 
Tolnm^  say:  "The  connection  between  the 
defendant's  negligence  and  the  plaintitrs  In- 
jury may  be  broken  by  an  Intervening  cause. 
In  order  to  excuse  the  defendant,  however, 
this  biterrenlng  cause  must  be  either  a  super- 
seding or  a  resiKimible  cause.  It  is  a  super- 
sedlng  cause,  whether  intelligent  or  not,  if  it 
80  entirely  supersedes  th0  operati<m  of  the 
defendant's  negligence  that  It  alone,  without 
his  negligence,  c<aitributlng  thereto,  In  the 
Slightest  d^ree,  produces  the  injury." 

In  Bowers  t.  D.  T.  &  W.  N.  C.  B.  Go^  144 
N.  a  684,  67  S.  B.  464,  12  U  R.  A.  (M.  S.) 
446,  the  Supreme  Court  of  North  Carolina 
says:  "It  sems  from  the  authorities  that 
there  are  two  very  essential  elements  In  the 
doctrine  of  proximate  cause:  (1)  It  must  ap- 
pear that  the  Injury  was  the  natural  or  prob- 
able consequence  of  the  negligent  or  wrongful 
act ;  &)  tbat  it  ought  to  bare  been  foreseen 
in  the  light  of  attending  drcumstancea" 

In  Milwaukee,  etc.,  B.  Go.  t.  Kellogg,  01  U. 
S.  475,  24  U  Ed.  266.  the  court  says:  "But 
It  la  generally  held  that,  In  order  to  warrant 
a  finding  tbat  negligrace,  or  an  act  not 
amounting  to  wanton  wrong,  Is  the  proximate 
cause  of  an  injury,  it  must  appear  that  the 
injury  was  the  natural  and  probable  conse- 
quence of  the  negligence  or  wrongful  act,  and 
that  It  ought  to  have  been  foreseen  in  the 
li^t  of  the  attending  circumstances." 

In  Cleghorn  v.  Thompson,  62  Kan.  727,  64 
Fac.  6C€,  64  L.  R.  A.  404,  the  Supreme  Court 
of  Kansas  says:  "We  may  say,  then,  that 
negligence,  to  be  actionable,  must  result  In 


damage  to  some  one,  which  result,  under  all 
the  circumstances  might  have  been  reason- 
ably foreseen  by  a  man  of  ordinary  Intelli- 
gence and  prudence,  and  be  the  probable  re- 
sult of  the  Initial  act." 

In  M.  P.  Co.  V.  Columbia,  65  Kan.  390,  69 
Pac.  338,  58  I*  R,  A.  399,  the  court  says: 
"In  cases  of  this  character,  where  two  dis- 
tinct, successive  causes,  unrelated  In  opera- 
tions, to  some  extent  contribute  to  an  Injury, 
It  Is  settled,  when  there  Is  an  Intervening 
and  direct  cause,  a  prior  and  remote  cause 
cannot  be  made  the  basis  for  recovery  of  dam- 
ages, If  such  prior  cause  did  no  more  than 
furnish  the  condition  or  give  rise  to  the  occa- 
sion by  which  the  injury  was  made  possible." 

In  Reddlck  v.  General  Chemical  Co.,  124 
111.  App.  35,  the  court  says:  "The  nearest 
efficient  cause  which  is  adequate  to  produce 
and  does  bring  about  an  accident  Is  the  prox- 
imate cause  of  that  accident.  Such  new  and 
Independent  cause  supersedes  prior  causes 
and  negligences,  If  they  exist" 

In  G.  M.  Co.  V.  Standard  Oil  Co,  63  Fed. 
400,  11  C.  O.  A  253,  27  L.  H.  A.  583,  the  facts 
were  tbat  the  defendant  shipped  to  a  con- 
signee a  car  load  of  crude  petroleum  in  a  car 
which  had  no  valve,  regulating  the  outflow 
of  the  oil.  The  consignee  had  the  car  re- 
moved to  a  side  track,  and  then,  with  knowl- 
edge that  the  car  was  leaking,  attempted  to 
draw  off  the  oU  near  the  plalntUTs  mill,  tiie 
engine  room  of  which  was  lower  tban  the 
track.  Owing  to  the  absence  of  the  valre^ 
the  oU  ran  out  so  rapidly  that  it  flowed  into 
plaintiff's  epglne  room,  exploded  and  de- 
stroyed the  milL  The  United  States  (Hrcnlt 
Court  of  Appeals  held  Qiat  the  defendant  was 
not  liable  Uierefor,  since  its  negligence  waa 
not  the  proxlinate  cause  of  the  injury. 

4  13iomp«on  on  Negligence,  S  S774,  says: 
*tln  applying  this  doctrine  of  reasonable  car^ 
it  la  well  h^d  tbat  a  master  Is  not  liable  for 
injuries  to  bis  servant,  resulting  from  an  ac- 
cident ot  an«h  a  character  that  reasonable 
men,  proceeding  with  reasonable  caution, 
would  not  ordinarily  have  foreseen  and  an- 
tiripated  It;  sn(di  an  injury  happening  under 
very  excepttonal  drcunuttances,  although  the 
precautionary  measures,  If  taken,  would  bare 
prevented  it" 

In  Ford  V.  Tremont  Lumber  Co.,  123  La. 
742,  49  South.  492,  22  L.  B.  A.  (N.  S.)  017. 
131  Am.  St  Rep.  370,  the  syllabus  is  as  fol- 
lows: "The  master  is  not  liable  for  injuries 
to  his  servant,  resulting  from  an  accident  of 
such  a  character  tbat  *  •  *  reasonable 
caution  would  not  ordinarily  have  foreseen 
and  anticipated  It.  A  person  is  not  negli- 
gent for  falling  to  anticipate  that  other  pe^ 
sons  will  be  negligent." 

The  defendants  can  be  held  in  this  case 
only  for  negligence  that  Is  the  proximate 
cause  of  the  Injury  to  the  plaintlfTs  intestate, 
Merrill,  and.  If  they  were  not  guilty  of  neg- 
ligence of  that  character,  the  plain  tig  has  no 
cause  ot  action  against  them. 
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.  We  have  stated,  supra,  the  substance  of  the 
material  evidence.  There  Is  do  conflict  In  the 
evidence  as  to  the  material  facts,  and  the 
qnestloDS  for  decidon  are  matters  of  law. 

The  Injury  to  Merrill's  flngers  was  to  no 
extent  the  cause  of  his  death.  Bis  death 
was  caused  h7  the  fluid  that  T.  H.  Cosford 
gave  him  to  drink,  thinking  that  it  was  whis- 
ky, and  the  material  question  for  dedslon  is 
whether  the  defendants  were  snilty  of  aegll- 
sence  that  was  the  proximate  cause  of  the 
^ving.of  said  solution  to  Merrill.  3.  C. 
Scbloat  was  the  foreman  of  the  Missouri 
Bridge  &  Iron  Company,  and  be  took  Merrill 
to  the  office  of  the  other  company,  and  asked 
Cosford,  as  stated  supra,  tp  dren  his  fingers 
and  put  peroxide. on  them.  That  is  aU  ttiat 
Schloat  asked  Cosford  to  do.  SiOiloat  did  not 
go  into  the  office,  but,  when  Cosford  signi- 
fied that  he  would  dzees  Merrill's  fingers 
and  put  peroxide  on  tikem,  Sebloat  went  im- 
mediately to  ^  a  oonwanee  to  take  Merrill 
to  the  doctor.  In  a  few  ndnutBs  he  returned 
with  the  conveyance.  While  be.  was  gone, 
OoBford  dressed  Merrlll*B  fingers  and  put 
peroxide  on  them,  as  Schloat  bad  requested. 
That  far  he  had  followed  Schloat's  instruc- 
tious ;  but,  in  addition  to  that,  be  had  givra 
blm  the  poisonous  solution  that  caused  Mer- 
rOl's  death.  We  bold  that  neither  of  the  de- 
ftedants  is  responsible  for  this  unfortunate 
act  of  Cosford's.  No  man,  under  the  cir- 
comstances,  however  wise  or  prudent,  could 
or  would  have  foreseen  that  Cosford  would 
take  a  bottle  of  medldne,  uncork  it,  and 
give  it  to  Merrin  to  drink,  without  smell- 
ing or  tasting  It,  or  taking  any  precautions  to 
determine  whether  it  was  whisky  or  some- 
thing else.  There  was  nothing  on  the  bottle 
to  Indicate  that  it  was  whisky.  No  person 
represented  to  him  that  it  was  whisky,  or 
that  there  was  any  whisky  kept  there.  It 
would  have  been  an  easy  matter  to  determine 
that  it  was  not  whisky,  as  was  shown,  aft- 
er Merrill  drunk  It,  and  expressed  the  opin- 
ion that  it  was  not  whisky.  As  soon  as  Cos- 
ford tasted  the  solution,  he  realized  his  mis- 
take. He  was  a  stranger  there,  and  had  no 
reason  to  believe  that  there  was  any  whisky 
In  the  office. 

[9]  The  Padflc  Lime  &  Gypsum  Company 
owned  and  controlled  the  office,  and  owned 
the  medical  appliances  that  were  there,  ex- 
cepting said  solution  contained  in  said  bottle. 
That  bottle  and  its  contents  belonged  to  the 
president  of  the  company,  but  that  company 
was  not  guilty  of  negligence  in  permitting 
Merrill  to  be  taken  to  said  office  to  have  his 
fingers  dressed  with  the  company's  applianc- 
es. As  stated  supra,  Cosford  was  not  an  em- 
ploy^ of  either  of  the  defendants,  and  had  no 
connection  with  them.  He  was  an  employ^ 
of  another  company,  and  was  there  in  the 
interest  of  Ms  company,  when  Merrill  was 
taken  to  said  office.  His  giving  said  medicine 
to  Merrill  to  drink  was  bis  own  act,  and 


he  alone  is  responsible  for  what  be  did.  Be 
evidently  Intended  well. 

[1 0]  The  Missouri  Bridge  &  Iron  Company 
was  not  guilty  of  negligence  in  not  having 
a  physician  resident  at  or  near  Gypsum. 
It  had  made  arrangements  with  a  phj'sician 
at  Huntington  to  treat  any  of  Its  employes 
that  should  need  medical  treatment  That 
company  had  less  than  12  employes  there. 
We  find  that  the  motions  for  an  instructed 
verdict  should  have  been  sustained,  and  that 
the  trial  court  erred  in  not  instructing  the 
jury  to  return  a  verdict  for  the  defendants. 

The  accident  was  a  very  sad  one,  but  under 
the  facts,  as  shown  by  the  bill  of  exceptions, 
it  Is  clear  that  the  defendants  were  not  at 
fault  therefor.  No  degree  of  prudence,  on 
the  part  of  the  defendants,  would  have  tore* 
seen  that  Cosford  would  give  the  poisonous 
solution  to  Merrill  to  drink,  without  exer- 
cising the  slightest  precaution  to  ascertain 
whether  it  wss  whisky.  The  defendants  being 
without  negligence  in  the  matter  It  Is  our 
bounden  duty  to  hold  that  they  were  not  lia- 
ble for  damages  for  the  death  of  Mr.  Merrill. 

The  evidence  is  all  before  us,  and,  from  the 
evidence,  we  find  that  there  should  have 
been  a  Judgment  in  the  drculfcourt  for  the 
defendants.  We  find  that  the  court  below 
erred  in  not  instructing  the  Jury  to  find  a 
verdict  for  the  defendants. 

The  Judgment  of  the  court  below  is  re- 
versed, and  this  cause  is  remanded  to  the 
court  below,  with  instructions  to  enter  a  final 
Judgment  for  the  defendants  for  costs  and 
disbursements. 

McBIUDB,  C.  J.,  and  MOORB  and  BUR- 
NETT, JJ.,  concur. 


(70  Or.  US) 

McMillan  t.  mason,  county  Judge,  et  al. 
(Supreme  Court  of  Oregon.    A(«ril  14.  1914.) 

1.  BlOHWATS  (I  80*)— ESTABLXBHUXITT— STAT- 
UTOBT  PaOOBIDINaS— PBOOf  OF  POSTIHO  NO- 
TICES. 

Under  L.  O.  L.  $  6280,  directing  that  when 
any  petition  is  presented  for  laying  oat  a  county 
road,  it  shall  be  accompanied  b;  satisfactory 
proof  that  notice  has  beien  given  by  advertise* 
ment  posted  at  the  place  of  holding  the  county 
court,  and  also  in  tnree  places  in  the  vicinity 
of  the  proposed  road,  an  affidavit  stating  that 
tfie  road  notices  were  posted  in  putjic  places, 
specifying  them,  but  not  asserting  that  either 
notice  was  In  tbe  vicinity  of  the  proposed  road, 
fpllowed  by  a  finding  by  the  county  court  that 
the  petition  was  accompanied  by  proof  aatis- 
factoty  to  the  court  that  notice  had  been  given 
by  advertisement  in  the  manner  provided  by 
law  by  posting  a  notice  at  the  place  of  holding 
county  court,  and  also  at  three  public  places 
in  tbe  vicinit:^  of  the  proposed  road,  is  Insuffi- 
cient to  flustain  the  proceeding. 

I  Ed,  Note.— For  other  casea,  see  Highways, 
Cent  Dig.  SS  60-70;  Dec.  Dig.  $  30.*] 

2.  HioawATs  (8  41*)— Establishment— Stat- 

UTOBY  PbOCEEDISGS— RePOBT  OF  ViEWEBS. 
Under  L.  O.  L.  |  6284,  as  amended  by  Laws 
1911,  c.  212.  preacribing  the  duties  of  boards  of 
county  road  viewers,  though  not  expresdy  de- 
claring when  the  reports  of  such  boards  shall  be 
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filed,  and  aectlon  6200,  giving  an  appeal  from 
the  assessment  to  the  county  court  at  its  next 
regular  term,  and  from  its  decision  to  the  cir- 
cuit court,  it  is  incumbent  on  a  hoard  to  file  its 
report  before  the  commencement  of  the  term  of 
the  comity  court  next  after  Its  appointment,  and 
ft  report  Qled  March  5,  1913,  by  &  board  ap- 
pointed December  7,  1911,  In  Tillamook  county, 
the  terms  nf  whose  county  court  are  set,  by  L. 
O.  L.  i  2031.  as  amended  by  Laws  1911,  c.  37. 
on  the  first  Wednesday  of  each  month,  vUI  be 
set  aside. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  §S  00,  10&-131 ;  Dec.  Dig.  (  41.*] 

Department  1.  Appeal  from  Circuit  Court, 
Tillamook  Conaty;  Webster  Holmes,  Judge. 

Writ  of  review  prosecuted  by  N.  McMillan 
against  Homer  Mason,  County  Judge,  and 
others  as  the  county  court  of  TlUamoolt 
County.  From  a  judgment  of  the  circuit 
court  dismissing  the  writ,  plaintiff  appeals. 
Beversed  and  remanded,  with  directions. 

This  10  a  special  proceeding  by  N.  McMlll- 
cn  to  review  the  action  of  the  oonnty  court 
of  Tillamook  county  In  the  matter  of  locating 
a  county  road  across  the  premises  of  tbe 
plaintiff  and  not  allowin;  htm  any  damages 
caused  thereby.  A  writ  of  review  was  is* 
sued  by  order  of  the  drcult  court  for  that 
county,  and  directed  to  the  defendants,  Hom- 
er Mason,  as  county  judge,  and  George  R. 
Edner  and  Herman  Farmer,  as  county  com- 
misslonem  of  that  county,  constituting  tbe 
county  court  thoreof,  and  In  obedience  to  such 
command  the  proceedings  relating  to  the  nn- 
do^aklng  to  establledi  the  highway  were  oerti* 
fled  and  sent  up.  Tbe  trial  conrt  consider^ 
Ing  tbe  matters  dismissed  the  writ,  and  tbe 
plaintiff  appeals. 

S.  S.  Johnson,  of  Tillamook,  for  appellant 
M.  J.  Oersonl,  of  Tillamook  (D.  H.  Upjohn, 
of  Dallas,  on  the  brief)*  fbr  respondents. 

MOOBE*  J.  Tbe  transcript  shows  that  on 
December  7, 1911,  the  plaintiff  and  SS  others, 
who  are  dralgnated  as  freeholders  residing 
In  the  road  district  where  the  public  high* 
way  was  to  be  laid,  petitioned  the  county  court 
of  nilamook  county  to  locate  a  county  road 
described  as  foUows:  "Commending  at  a 
point  30  feet  south  of  die  S.  W.  comer  of 
block  5  in  Garibaldi,  said  point  t)elng  in  sec- 
tion 21  T.  1  N.,  B.  10  W.,  W.  M.,  as  shown  cm 
the  records  of  tbe  coun^  clerk  of  Tillamook 
county,  and  running  thence  In  a  norUiwester- 
ly  and  northeasterly  direction,  parallel  to  the 
right  of  way  of  the  P.  B.  &  N.  By.  as  nearly 
as  possible,  using  streets  of  the  towns  as  now 
platted  along  the  proposed  route  of  said 
road  where  possible,  and  terminating  20  feet 
north  of  the  N.  W.  comer  of  block  23  in 
Wheeler,  said  P<dnt  being  in  section  2,  T.  2 
N.,  B,  10  W..  W.  M.  as  shown  in  the  records 
aforesaid."  The  petition  was  accompanied  by 
an  affidavit,  which  reads:  "State  of  Oregon. 
County  of  Tillamook— sa:  I,  F.  L.  Sapping- 
ton,  being  first  duly  sworn  on  oath  say,  that 
I  posted  notices  <a  copy  of  which  is  hereto 


annexed)  of  the  proposed  road  in  the  follow- 
ing public  places  to  wit:  On  Union  Fishery 
Dock  at  Wheeler,  U.  S.  Post  Office  at  Bod:- 
away,  Nelson  Co.'b  store  in  Garibaldi,  Ore- 
gon, and  one  at  the  courthouse  door  In  Tilla- 
mook City  in  said  connly  and  state  of  Oregon, 
thirty  days  prior  to  the  presentatlim  of  peti- 
tion berdn,  to  wit:  On  the  26th  day  of  Oc* 
tober,  1911,  and  that  all  of  said  petitioners 
are  bous^olders  residing  In  the  vicinity  of 
said  proposed  road  in  Tillamook  county  and 
state  of  Orc^Mi.  [Signed]  F.  L.  Sapt^gton,** 
and  duly  verified.  The  notice  thus  referred 
to  was  in  due  form  and  propwly  subscribed 
by  all  tbe  petitioners.  At  the  tbne  Uie  peti- 
tion was  printed,  the  county  court  made  an 
order  as  foUows:  "Now  at  ttiia  time  this 
matter  came  on  to  be  heard  upon  tbe  peCt" 
tlon  of  N.  McMillan  and  others  for  a  coonty 
road,  described  as  foUows  [setting  fortli  tbe 
proposed  route  and  termini  as  hereinbefore 
given]:  And  it  appearing  to  tlie  satisfaction 
of  tbe  court  that  tbe  said  potion  is  signed 
by  more  than  12  fredioldera  residing  In  tbe 
road  district  In  wblCh  sold  proposed  rood 
is  located,  and  the  lame  being  accunpaided 
by  proof  satisfactory  to  the  conrt  that  no- 
tice has  been  given  by  advertisement  in  the 
manner  provided  by  law  by  posting  at  the 
place  of  holding  county  court,  and  also  at 
three  public  places  in  tbe  vicinity  of  said  pto> 
poaeA  rrad,  more  than  30  days  previoos  to 
tbe  presentation  ot  said  petition  to  the  coun- 
ty court,  notifying  all  persons  concerned  that 
application  would  at  tills  time  be  mad'e  to 
conrt  tm  tbe  laying  out  of  sndi  road,  sold 
notices  each  being  duly  signed  by  each  of 
said  petltl<mers ;  and  the  said  petitioner  hav- 
ing inresentsd  to  tbe  conrt  bis  bond  In  the 
sum. of  9200.  juid  said  bond  Mag  found  sat- 
is&ctory,  the  same  is  ordered  approved  by 
the  court  It  is  further  ordered  that  IT.  O. 
Jackson,  county  surveyor,  and  Fred  Zaddach 
and  F.  M.  Wakeley,  duly  qualified  freeholders 
of  this  county,  be  and  tbey  are  hereby  ap* 
pointed  as  the  tmard  of  road  viewers  for 
the  laying  out  of  said  road,  and  they  itre 
hereby  ordered  and  directed  to  meet  at  the 
Wheeler  mill  on  the  4th  day  of  Januaiy, 
1912,  at  10  o'clock  a.  m.  near  the  terminiis  of 
said  road,  or  In  case  of  their  failure  to  meet 
on  said  day,  then  five  days  thereafter,  and  to 
survey  and  view  and  lay  out  said  road,  and  to 
make  dne  report  of  thdr  proceedings  to  this 
court"  The  record  of  tihe  county  court  of 
March  7,  1913,  shows  that  the  report  of  the 
board  of  viewers,  "In  the  Matter  of  the  Peti- 
tion of  N.  McMillan  and  Others  for  a  County 
Boad  known  as  Gorlbaldi-Wheeler  Bead." 
was  read  on  that  day  and  on  the  two  pre- 
ceding days,  and  It  was  ordered  that  the  re- 
port be  accepted  and  the  county  clerk  was 
directed  to  record  tbe  plat  profile  and  field 
notes  of  tbe  surrey.  Hie  plaintiff  on  Mardi 
22,  1913,  and  prior  to  the  next  succeeding 
term  of  the  county  court  filed  with  the  cletk 
written  objections  to  the  report  of-  tbe  board 
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of  road  viewers,  giving  a  description  of  his 
land  through  which  the  line  of  the  proposed 
highway  was  surveyed,  stating  the  area  of 
the  premises  undertaken  to  be  appropriated 
thereby,  and  asserting  that  he  would  sustain 
damages  in  consequence  thereof  in  the  sum 
of  $8,170.,  The  county  court  on  April  5, 1913, 
rejected  his  claim,  to  review  which  action 
these  proceedings  were  instituted  and  deter^ 
ndned,  as  hereinbefore  set  forth. 

[1]  It  is  contended  by  plaintiff's  counsel 
that  the  proof  of  the  posting  of  the  road  no- 
tices was  insufficient  In  that  it  does  not  ap- 
pear from  the  affidavit  of  Sapplngton  that 
they  were  put  up  in  the  vicinity  of  the  pro- 
posed road.  The  statute  directs  generally 
that  when  any  petition  is  presented  for  lay- 
ing out  a  county  road  It  shall  be  accompanied 
by  satisfactory  proof  that  notice  has  been 
given  by  advertisement,  posted  at  the  place 
of  holding  the  county  court,  and  also  in 
three  public  places  In  the  vicinity  of  the  pro- 
posed road.  L.  O.  L.  f  6280.  The  affidavit  re- 
ferred to  states  that  the  road  notices  were 
posted  in  public  places,  specifying  them,  but 
It  does  not  assert  that  either  notice  was  put 
Bp  in  the  Tidnity  of  the  proposed  road.  The 
connty  court,  however,  found  that  the  petition 
was  "accompanied  by  proof  satisfactory  to 
the  court  that  notice  has  been  given  by  ad- 
vertisement In  the  manner  provided  by  law 
by  posting  of  notice  at  the  place  of  holding 
county  court,  and  also  In  three  public  places 
In  the  vicinity  of  said  proposed  road."  This 
Is  Dot  a  decision  upon  a  question  of  fact,  but 
is  a  conclusion  of  law  without  the  statements 
of  any  facts  upon  which  to  predicate  such 
determination,  so  far  as  discoverable  from  an 
inspection  of  the  order  of  the  county  court 

In  Sweelt  v.  Jorgensen,  33  Or.  270,  64  Pac. 
156,  the  affidavit  of  the  posting  of  road  no- 
tices failed  to  state  that  either  was  put  up 
in  a  public  place,  except  by  Inference  with 
respect  to  one  notice,  which  was  posted  on 
the  county  courthouse  door.  The  order  of  the 
county  court  in  respect  thereto  was  as  follows: 
"And  it  further  appearing  the  notice  of  post- 
ing said  petition  at  this  time  has  been  fully 
given,  as  required  by  law,  for  more  than  30 
days  prior  thereto,  by  posting  notice  thereof, 
duly  signed  by  more  than  12  of  tbe  lawful 
petitioners,  in  three  of  the  most  public  places 
along  the  line  of  said  proposed  road,  one  of 
said  notices  tacked  to  C.  H.  Voegtly's  Imm, 
one  of  said  notices  tacked  to  a  fence  post  at 
or  near  the  east  end  of  said  proposed  road, 
and  one  of  said  notices  on  the  south  side  of 
the  old  stage  bam  on  the  line  of  the  proposed 
road,  and  also  by  imsting  one  of  such  notices 
for  such  period  of  time  at  the  place  of  hold- 
'ng  court."  In  referring  to  the  order  quoted 
Mr.  Justice  Wolverton,  speaking  for  the  court, 
says:  "This  record  is  quite  sufficient,  by 
legal  intendment,  to  show  a  posting  In  three 
public  places  within  the  vicinity  of  the  pro- 
posed road."  Further  In  the  opinion  It  Is 
observed:  "But  tbe  Journal  entry  recites  the 
poBtins  ojt  aadi  notices,  'all  «f  which  were  in 


public  places  wltliln  the  vicinity  of  said  pro- 
posed road,  and  that  these  facts  were  made 
satisfactorily  to  appear  to  the  court,'  thus 
Indicating,  in  effect,  that  it  Is  sufficient  If  it 
be  made  satisfactorily  to  appear  to  the  court 
that  the  posting  was  in  public  places  wlthlu 
the  vicinity  of  the  road  by  evidence  at  the 
hearing  otherwise  than  by  affidavit." 

In  the  case  at  bar  It  will  be  remembered 
that  the  county  court  made  no  findings  as  to 
where  the  notices  were  posted,  so  that  It 
must  be  Inferred  that  no  proof  was  offered 
other  than  Sapplngton''s  affidavit,  which  is 
insufficient  in  the  particulars  sx)eclfled. 

12]  Section  6284,  L.  O.  L.,  as  amended  Feb- 
ruary 23,  1911  (Laws  Or.  1011,  C.  212),  in- 
cluding also  sections  6283-6288  of  the  com- 
pilation Indicated,  does  not  expressly  declare 
when  tbe  report  of  the  board  of  connty 
viewers  or  tbe  plats,  etc.,  of  the  county  sur- 
veyor  shall  be  filed  with  the  county  clerk. 
That  t>oard  is  required,  while  viewing  and 
laying  out  a  county  road,  to  assess  and  de- 
termine bow  much  less  valuable  the  premises 
are  through  which  the  road  Is  surveyed  and 
located,  and  set  forth  In  the  report  the  con- 
clusion with  respect  to  the  estimate,  and  any 
person  aggrieved  at  the  determination  may 
appeal  from  the  assessment  to  the  county 
court  at  Its  next  regular  term,  and  from  the 
decision  of  the  county  court  to  the  clrctdt 
court  U  O.  L.  S  6200.  It  Is  believed  that 
when  this  clause  of  the  statute  is  construed 
in  connection  with  section  6284  thereof  as 
amended,  it  is  incumbent  upon  the  members 
of  the  county  board  of  road  viewers  to  make 
and  file  a  report  of  their  conclusion  with 
respect  to  the  advisability  of  establishing  the 
county  road  petitioned  for  before  the  com- 
mencement of  the  term  of  the  county  court 
Immediately  next  after  the  term  thereof 
when  they  were  appointed.  By  doing  so  all 
persons  interested  in  the  proposed  road  or  In 
the  alteration  of  a  public  highway  would 
have  notice  of  the  proceedings,  and  an  op- 
portunity to  be  heard  In  respect  thereto.  In 
tbe  case  at  bar,  though  the  viewers  were  ap- 
pointed December  7,  1911,  their  report  was 
not  acted  upon  until  March  6,  1913,  when  It 
was  read  for  the  first  time. 

The  petition  for  the  writ  of  review  states 
that  the  report  was  subscribed  by  the  board 
of  county  road  viewers  December  3,  1912,  or 
11  months  and  26  days  after  their  appoint- 
ment, and  that  the  report  was  returned  to 
the  county  court  March  5,  1913.  A  term  of 
the  county  court  for  the  transaction  of  the 
connty  business  is  required  to  be  held  In 
Tillamook  county  on  the  first  Wednesday  of 
each  month.  L.  O.  h.  |  2031,  as  amended 
February  10,  1911  (Laws  1911,  c.  37).  The 
road  petitioned  for  herein  probahly  does  not 
much  exceed  10  miles  in  length,  and  why  It 
should  have  required  1  year,  3  months,  and 
1  day  to  view  and  survey  the  proposed  route 
and  make  and  file  a  report  thereof,  Including 
a  plat  and  profile  of  the  survey.  an<i  to  secure 
an  Older  establishing  the  highway,  Is  not 
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explained  In  any  manner.  As  these  reports 
were  not  filed  prior  to  the  first  Wednesday 
In  January,  1912,  the  next  regular  term  of 
the  county  court  of  that  county  after  the  ap- 
pointment of  the  board  of  road  viewers,  a 
sense  of  fair  dealing  demands  that  these  pro- 
ceedings should  be  set  aside  in  order  that 
another  petition  may  be  filed,  notice  thereof 
be  given,  proof  given  as  required  by  law,  and 
a  review  and  resurrey  of  the  proposed  route 
be  made. 

The  judgment  will  therefore  be  reversed, 
and  the  cause  remanded,  with  directions  to 
set  aside  all  proceedings  undertaken  to  es- 
tablish the  county  road. 

BAKIN,  BUBNBTT,  and  RAMSEZ,  33., 
concur. 


(7D  Or.  m 

STATE  T.  DAVIS. 
(Supreme  Court  of  Oregon.   April  7,  1914.) 

1.  Cbihinal  Law  ({  368*)  —  Etidbnce  — Res 

In  a  prosectition  for  murder,  an  exrlama- 
ti<ni  of  decedent's  daughter,  during  a  scuffle  be- 
tween defendant  and  decedent's  husband  and 
another  at  the  time  of  the  kilting,  that  dofend- 
ant  bad  killed  her  mother,  was  admissible  as 
part  of  the  res  geetee. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  S06,  812,  S14,  815,  821; 
Dec.  Dig.  I  36a*] 

2.  WtrrNBSSBS  ({  393*)— Ihfbachhbnt— Foa- 
UEB  Inconsistent  Testiuont. 

Though,  under  L.  O.  U  S  864,  providing 
that  a  witness  may  be  impeached  by  evidence 
that  he  has  made,  at  other  times,  statements 
inconsistent  with  bis  present  testimony,  a  cor- 
oner or  stenographer  may  be  called  to  testify 
whether  a  witness  made  stateraeDts  at  an  in- 
quest inconsistent  with  his  present  testimony, 
the  exclusion  of  the  coroner's  record,  consist- 
ing of  a  synopsis  of  the  evidence,  or  of  the 
stenographer's  transcript  of  it.  is  not  error. 

[Ed.  Note— For  otber  cases,  see  Witnesses, 
Cent  Dig.  IS  1262-^67;  Dec.  Dig.  |  393.*] 

8.  Homicide  (S  146*)— Iwtbkt^Use  of  Dbad- 

I.T  WBAfOK— PKESVMPTION— RUUS  OW  EVI- 
DENCE. 

Neither  L  O.  L,  5  798,  siibd.  2,  relating  to 
conclusive  presumptions,  providing  that  a  ma- 
licious and  guilty  intent  is  presumed  from  the 
deliberate  commission  of  an  unlawful  act  for 
the  pnrpose  of  injuring  another,  section  799, 
subd.  3,  providing  that  a  person  is  presumed  to 
intend  the  ordinary  conseonences  of  his  volun- 
tary acts,  nor  section  1894,  providing  that  if 
any  person  in  the  commission  or  attempt  to 
commit  any  felony  kill  another,  such  person 
shall  be  deemed  guilty  of  murder  In  the  second 
degree,  autfaorlKed  an  Instruction  in  a  prosecu- 
tion for  murder  committed  while  the  defendant 
was  engaged  in  fight  with  others  than  the  de- 
cedent, that  it  is  presumed  that  a  person  using 
a  deadly  weapon  intendetf  the  consequences 
which  happened  from  it 

[Ed.  Note.— For  other  eases,  see  Bomidde, 
Cent.  Dig.  SI  262-204;  Dee.  Dig.  |  145.*] 

4.  HOHICIDB  (I  113*)  —  Sblt-Dbfersb  —  Ao- 
OBESBTON  OP  DEFENDANT. 

Where  defendant  is  the  aggressor,  he  can- 
not rely  upon  self-defense  unless  he  has  first 
withdrawn  from  the  combat  in  such  a  manner 
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as  to  show  his  adversary  Us  Intention,  in  good 
faith,  to  desist 

[Ed.  Note. — For  other  cases,  see  Homidde. 
Cent  Dig.  SI  161,  152;  Dec.  Dig.  f  ll^f.*] 

5.  HoiaoiDE  (S  300*)— iNSTBuuiTONS— Bub- 
den  OF  Pboof. 

Under  L.  O.  L.  §S  1500,  1505,  giving  the 
defendant  the  right,  under  the  plea  of  not  guilty, 
to  make  every  defense  be  lias,  indudii^  s^- 
defense  and  insanity,  except  former  conviction 
or  acquittal,  which  must  be  specially  pleaded, 
and  section  863,  subd.  6,  placing  the  burden  of 
proof  always  upon  the  state  except  on  the  de- 
fense of  insanity,  as  to  which  section  ISSl 
casts  the  burden  on  the  defendant  it  wss  error 
to  instruct  the  jury  tliat  if  they  found,  beyond 
a  reasonable  doubt,  that  defendant  was  justified 
in  shooting,  they  should  find  liim  not  guilty,  and 
if  they  did  not  find  beyond  a  reasonable  doubt 
tluit  he  was  justiiied  they  should  find  him  guilty 
of  one  of  the  crimes  specified  in  the  instruc- 
tions. 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent  Dig.  H  614,  616-620,  622-«80:  Dec  Dig. 
1  300.*] 

6,  Gbohinal  Law  ({  1182*)— Appeal— Rbtikw 

— Aftebhance— HABinJCSS  Ebbob. 

Const  art  7,  S3  (L.  O.  I*  p.  xxiv),  pro- 
viding that,  if  the  Supreme  Court  shall  be  of 
the  opinion  that  the  judgment  appealed  from 
was  such  as  should  have  been  rendered,  the 
judgment  shall  be  affirmed  notwitlistanding  any 
error  committed  during  the  trial,  does  not  au- 
thorize affirmance  of  a  conviction  where  the 
case  was  submitted  on  a  wrong  theory  of  the 
law. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  l>ig.  S§  3203-3214;  Dec  Dig.  | 
1182.*] 

Department  2.  Appeal  from  Circuit  Court, 
Polk  County ;  Webster  Holmes,  Judge. 

Louis  Davis  was  convicted  of  murder  In 
the  second  degree,  and  appeaJa  Reversed 
and  remanded  for  new  trial.  • 

This  defendant  was  indicted  tor  murder  in 
the  first  degree,  to  which  be  entered  a  plea 
of  not  guilty.  Trial  was  had  resulting  In  a 
verdict  of  murder  in  tlie  second  degree.  De- 
fendant and  bis  wife  were  separated,  and  the 
wife  was  at  the  home  of  her  parents,  Mrs. 
Eliza  3.  Stewart  and  G.  M.  Stewart,  near 
Ballston,  in  Polk  county,  Or.  On  the  morn- 
ing of  June  29,  1913,  the  defendant,  at  Eola, 
put  an  automatic  gun  Into  bis  pocket,  and 
went  from  there  to  Dallas.  Arriving  at 
Ballston  about  6  o'clock,  he  spent  the  night 
In  a  grove  about  400  yards  from  the  Stewart 
home.  Near  6  o'clock  on  the  morning  of  the 
30th  he  weut  to  the  Stewart  home,  and  met 
his  wife  and  her  mother  In  the  dooryard,  and 
on  going  Into  the  house  by  the  kitchen  door 
defendant  was  ordered  away  by  G.  M.  Stew- 
art, when  Stewart  says  defendant  drew  a 
gun  out  of  his  pocket  Stewart  then  with- 
drew and  went  to  a  neighbor's  (Agee's),  and 
asked  him  to  go  over  to  his  house.  They 
returned  to  the  house  and  went  in  through 
the  front  door,  passing  through  the  honae  to 
the  kitchen,  where  defendant  and  bis  wife 
and  her  mother  were.  As  told  by  Agee. 
Stewart  ordered  defendant  to  leave  the  house, 
and  Davis  moved  forward  a  couple  of  steps 
and  commenced  shooting ;  the  first  shot  strik- 
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ing  Agee,  as  did  three  other  shots  fired  tn 
close  saccessIoD.  During  this  -time,  Agee  and 
Stewart  took  hold  of  Davis  for  the  pnrpoee 
of  disarming  him,  and  Mrs.  Stewart  was  kill- 
ed by  a  bullet  Stewart  had  a  gun  In  his 
pocket,  and  during  the  struggle  dropped  It 
on  the  floor.  The  guns  were  both  of  the  same 
caliber.  Stewart  says  his  gun  was  not  fired 
at  alL  There  was  some  controversy  at  the 
trial  whether  Mrs.  Stewart  was  killed  by  a 
bullet  from  defendant's  gun  or  from  that  of 
Stewart;  not  being  Involved,  however,  on 
this  appeaL  In  Salem,  on  June  28th,  defend- 
ant bad  made  threats  to  Marshall  Stewart,  a 
brother  of  Mrs.  Davis,  that  he  (Stewart) 
would  bury  his  mother  over  this  (the  trouble 
growing  out  of  the  separation  of  defendant 
and  his  wife),  and  that  he  would  put  a  bnllet 
through  himself.  He  made  other  threats  at 
the  same  time,  and  also  to  other  people  at  a 
different  time  that  he  would  kill  Mrs.  Stew- 
art 

With  other  instructions,  the  court  gave  the 
follovrlug  to  which  the  defendant  took  excep- 
tions, relying  upon  it  as  reversible  error: 
**Now  the  voluntary  and  Intentional  use  of  a 
deadly  weapon  of  one  capable  of  taking  life 
leaves  the  presumption  of  malice,  and  there 
has  been  some  testimony  Introduced  here  of 
threats  made  by  this  defendant  Tou  are  the 
sole  Judges  of  whether  you  think  that  Is  tme 
or  not,  beyond  a  reasonable  doubt,  and  the 
threats,  if  they  are  proven  In  a  case  of  this 
kind,  are  permitted  for  the  purpose  of  show- 
ing premeditation,  and  a  deliberate  design, 
and  also  of  malice,  so  yon  must  consider 
whether  or  not  you  think  the  defendant  has 
made  threats  upon  the  life  of  the  deceased. 
*  *  *  And  the  deliberate  use  of  a  deadly 
weapon.  It  is  presumed  that  the  person  us- 
ing it  Intended  the  consequences  which  hap- 
pened from  the  same,  and  you  have  a  right 
to  consider  that  in  connection  with  other  evi- 
dence, and  when  it  comes  down  to  a  case  of 
self-defense,  which  the  defoidant  has  under- 
taken to  avail  himself  of  here,  it  tent  neces- 
sary that  there  be  actual  or  real  danger  em- 
anating from  some  person  toward  the  accus- 
ed; bat,  if  it  has  the  appearance  of  being 
real  or  genuine,  and  of  such  a  nature  aa  to 
cause  him  to  believe  he  will  suffer  great 
bodily  harm,  then  the  pwson  under  those  clr- 
cnmstances  is  justified  in  taking  human  life 
4m  bis  own  b^lf.  But  that  must  be  of  sncta 
an  appearance  as  would  satisfy  any  reason- 
able man,  under  the  drcnmstances,  that  be 
w&B  in  real  or  apparent  danger  of  great  bodi- 
ly harm.  And  also  the  defendant  could  not 
avail  blmsdf  of  the  defense  of  self-defense  It 
he  had  provoked  the  quarrel ;  the  rule  being 
that  if  a  person  starts  a  row,  a  fight,  himself, 
and  then  the  other  party  resists,  ewea  with 
a  weapon,  he  is  not  in  a  p<^tlon  to  take  that 
individoars  Uf^  and  Invoke  the  rule  of  s^* 
deCrase.  The  only  theory  when  s^f-defense 
Is  allowed  la  when  a  man,  when  he  Is  not  the 
aggressor,  protects  his  own  llfb  trom  either 
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real  or  apparent  danger  to  himself  from  great 
bodlly,harm.  you  will  consider  the  evidence 
carefully  In  that  regard,  as  you  should  con- 
sider all  the  evidence  In  this  case.  If  yon 
find  from  all  the  evidence,  beyond  a  reason- 
able doubt,  under  the  rules  given  you  that 
tills  defendant  was  justified  under  ail  the  dr- 
cumstauces.  In  shooting  with  a  pistol  to  pro- 
tect himself  from  great  bodily  harm,  then  you 
should  find  him  not  guilty,  but,  if  you  do  not, 
beyond  a  reasonable  doubt  then  you  should 
find  him  guilty  of  some  one  of  those  crimes 
about  which  I  have  heretofore  chained  you." 
The  trial  resulted  in  a  verdict  of  murder  in 
the  second  d^ree,  and  judgment  was  render- 
ed against  the  defendant,  from  which  fie  ap- 
peala 

Walter  L.  Toose,  Jr.,  of  Dallas,  for  appel< 
lant  D.  H.  Upjohn,  Dlst  Atty.,  and  J.  B. 
Sibley,  both  of  Dallas,  for  the  State. 

BAKIN,  J.  (after  stating  the  facta  as 
above).  [1]  It  is  first  objected  that  It  was 
error  on  the  part  of  the  court  to  admit  in 
evidence  an  exclamation  by  defradant's  wife 
during  the  scuffle  at  the  time  Mrs.  Stewart 
was  shot  and  fell,  namely,  "He's  killed  Ma." 
This  was  evidently  a  spontaneous  exclama- 
tion made  in  the  excitement  of  the  occasion 
by  Mrs.  Davis,  and  was  a  part  of  the  trans- 
action— an  expression  incident  to  and  occa- 
sioned by  what  was  takli^  place.  It  was  in- 
dicative of  both  the  fiict  that  Mrs.  Stewart 
had  be^  killed  and  of  the  particular  Instant 
of  her  fall,  and  was,  in  fact,  contemporane- 
ous with  the  transaction  and  a  part  of  the 
res  gestae;  and  Its  admission  in  evidence  was 
not  error. 

[2]  It  is  assigned  as  error  that  the  court 
refused  to  permit  d^endant  to  Introduce  in 
evidence  the  record  of  the  coroner's  inquest 
held  over  the  body  of  the  decedait  Tba 
county  clerk  was  called  as  a  witness  and  ask- 
ed to  produce  Qie  report  of  the  coroner  of 
the  proceedings  had  at  the  Inqneet  This  was 
offered  in  evidence  by  the  defendant  that  ttie 
testimony  of  Hr.  Stewart  might  be  read  to 
the  jnry  for  the  purpose  of  impeadiing  him. 
The  coroner  is  required  by  statute  to  reduce 
the  evidence  takoi  at  the  Inquest  to  writing, 
and,  it  the  coroner's  jnry  find  that  a  crime 
was  committed,  tiie  oonmer  must  forthwith 
delivor  the  testimony  and  the  verdict  to  a 
magistrate,  who  mnst  Issue  a  warrant  for 
the  arrest  of  a  person  charged  with  the 
crime;  but  the  statute  does  not  make  tbe  re- 
port of  the  evidence  by  tlie  coroner  evidence 
against  the  defendant  or  cause  it  to  be  used 
other  than  as  a  bads  npon  whidi  the  war- 
rant may  be  issued.  However,  that  did  not 
prevent  its  behig  used  as  evidence  for  li^ 
peachment  purposes,  if  it  was,  written  by  the 
witness  or  dgirad  by  him  and  properly  identi- 
fied. Usually  the  coroner  preserves  only  a 
synopsis  of  It,  or,  if  taken  by  a  stenographer, 
his  transcript  of  it  Is  not  suffldoit  to  im- 
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peach  the  witness  who  testified,  aa  he  Is  not 
bound  by  the  minutes  of  the  testimony  or  the 
transcript  thereof  as  being  the  exact  state- 
ments made  by  him,  although  the  coroner  or 
the  stenographer  may  be  called  to  testify 
whether  the  witness  made  some  stat&uenta 
inconsistent  with  his  present  testimony  un- 
der the  provisions  of  section  864,  L.  O.  L. 
There  wtuB  no  error  In  excluding  the  coro- 
ner's record. 

13]  Error  Is  alleged  In  the  glvli^  of  the 
first  part  of  the  second  instruction  quotedt 
namely:  "It  is  presumed  that  the  person  us- 
ing It  (a  dradly  weapon)  Intended  the  conse- 
Qnences  which  happened  from  the  same." 
This  does  not  come  within  any  of  the  statu- 
tory presumptions.  Sultdlvledon  3  of  section 
799,  on  the  subject  of  a  dl^table  presump- 
tion, provides  that  a  person  Is  presumed  to 
intend  the  ordinary  consequences  of  his  vol- 
untary acts ;  and  subdivision  2  of  secUon  798, 
as  to  a  conclusive  presumption,  provides  tbat 
a  nmlldons  and  guilty  Intent  Is  presamed 
from  the  deliberate  commission  of  an  unlaw- 
ful act  for  the  purpose  of  Injurli^  another ; 
but  neitber  of  these  is  followed  by  the  court 
The  instruction  was  given  as  a  conclusive 
presumption,  at  least  it  would  be  so  under- 
stood by  the  Jury.  It  would  not  be  true  in 
every  case  that  such  a  presumption  would 
arise  as  to  the  ordinary  consequence  of  an 
act;  but  the  killing  of  Mrs.  Stewart,  if  the 
shot  having  that  result  was  intended  for  and 
directed  at  Agee,  would  not  be  the  ordinary 
consequence  of  the  act  The  first  presump- 
tion of  law  in  such  a  case  Is  that  the  defend- 
ant is  innocent  until  the  contrary  is  made  to 
appear;  but  when  it  Is  shown  that  he  Icilled 
deceased  by  the  deliberate  use  of  a  deadly 
weapon,  and  the  killing  is  otherwise  unex- 
plained, the  statutory  presumption,  that  an 
intent  to  murder  is  conclusively  presumed 
from  the  deliberate  nse  of  a  deadly  weapon 
causing  death  within  a  year,  would  prevail. 
When  tlie  attendant  circumstances  of  the 
killing  are  shown  in  evidence,  the  presump- 
tion must  be  taken  in  the  light  of  the  facts 
proved ;  but  a  presumption  cannot  be  raised 
contrary  to  the  facts  established ;  and,  where 
there  Is  a  conflict  in  the  evidence.  It  is  for 
the  jury  to  determine  what  are  the  facts. 
If  Mrs,  Stewart  was  killed  by  accident  then 
the  presumption  given  by  the  court  would 
not  follow ;  but  even  were  she  killed  by  de- 
fendant, though  unintentionally,  the  malice 
against  Agee  or  Stewart  If  defendant  were 
the  aggressor,  Is  by  the  statute  carried  over 
to  Mrs.  Stewart  Section  1894,  L,  O.  L.  pro- 
vides: "If  any  person  •  *  •  in  the  com- 
mission or  .attempt  to  commit  any  felony, 
other  than  *  *  *  kill  another,  such  per- 
son shall  be  deemed  guilty  of  murder  In  the 


second  degree."  But  In  such  case  the  killing 
of  Mrs.  Stewart  would  not  be  the  ordinary 
consequences  of  the  deliberate  use  of  the 
weapon,  and  the  giving  of  the  instruction  was 
error. 

[4,  i]  Again,  the  defendant  assigns  as  error 
the  portion  of  tbat  Instmction  In  which  the 
court  tells  the  jury  tbat  the  defradant  could 
not  rely  upon  self-defense  If  he  provoked  the 
quarreL  Tbik  rule  Is  that  where  the  defoid- 
ant  la  the  aggressor  he  cannot  rely  npon  self- 
defense,  except  he  has  first  withdrawn  from 
the  combat  In  such  a  manner  aa  to  show  his 
adversary  Ida  intention.  In  good  faith,  to  de- 
sist 21  Cyc  80B.  But  that  question  did  not 
arise  in  this  case.  Defoidant  does  not  pn- 
tend  that  he  at  any  time  decdred  to  withdraw 
from  the  combat  He  was  acting  either  in 
self-defense  from  the  first  or  was  the  aggz«8- 
sor  throughout;  but  the  court  also  told  the 
jury  that  If  tli^  found  from  the  eTldaLoe, 
beyond  a  reasonable  doubt  that  defendant 
was  justified  In  shooting,  they  should  find 
defendant  not  guilty,  and*  if  they  did  not  find 
beyond  a  reasonable  doubt  that  he  was  Josti- 
fled  in  Bhootii]«,  they  should  find  him  guilty 
of  some  one  of  the  crimes  spedfled  in  the  in- 
structions given.  This  Instruction  sbiftefi 
the  burden  of  the  proof  and  cast  it  npon  the 
defendant.  A  defendant  is  entitled  to  make 
every  defense  he  has  upon  a  plea  of  not 
guilty,  except  the  defense  of  former  convic- 
tion or  acquittal,  which  must  be  spe<da11y 
pleaded,  as  provided  by  sections  1500,  1605, 
It.  O.  li.,  in  which  self-defense,  and  even  a 
defense  of  insanity,  are  included.  The  bur- 
den of  proof  is  always  npon  the  state  (sub- 
division 5  of  section  868,  L.  O.  L.),  except  on 
the  defense  of  Insanity,  where  the  burden  is 
cast  npon  the  defendant  Section  1527,  Jj. 
O.  L.  There  are  other  assignments  of  error, 
but  as  the  same  questions  may  not  arise  upon 
the  new  trial,  we  deem  It  unnecessary  to  dis- 
cuss them. 

[6]  The  state  contends  that  by  the  provi- 
sions of  section  S,  article  7,  of  the  Constitu- 
tion the  court  should  sustain  the  judgment 
notwithstanding  the  errors ;  but  tbe  case  was 
submitted  to  the  jury  upon  a  wrong  theory  of 
the  law,  both  as  to  the  application  of  the 
presumption  mentioned  and  as  to  the  burden 
of  proof  on  the  question  of  self-defense. 
Therefore  we  are  not  permitted  to  theorize 
as  to  what  the  verdict  of  the  jury  should 
have  been  If  the  issues  had  been  proi>erly 
presented. 

For  the  errors  motioned,  the  judgmrat 
must  be  reversed,  and  tbe  case  remanded  for 
a  new  trial. 

McBRIDG,  a  J.,  and  BBAN  and  McNABY. 
JJ^  concur. 


Digitized  by  Google 


Or.)  WADE  T. 

(70  Or.  6Ca) 

WADE      A  T.  NOTtTHTJP  et  al.t 
(Sopreme  Court  of  Oreeon.   April  7,  1914.) 

1.  Descent   and   Distbibutiow   (|  68»)  — 
Rights  of  Expectant  Hbibs. 

A  cbild,  whether  of  the  blood  or  by  adop- 
tion, has  no  standins  to  assert  or  defend  aay 
interest  which  is  expected  hereafter  in  the 
estate  of  a  parent  who  is  still  living. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  H  10%  206,  207,  214: 
D«^  Dig,  I  68.*1      *  " 

2.  DeXDS  (8  211*)  —  EVIDBNOB  —  CONSPIKAOT 

TO  Deiilaud. 

In  a  suit  wher^n  it  was  sought  to  cancel  a 
deed,  evidence  ketd  not  to  show  a  conspiracy 
between  relatives  of  the  grantor  to  defraiu  ber. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
I»g.  H  087-«47;  Dea  Dig.  i  211*] 

&  Deeds  (S  68*)— Vauditt— Mental  Capao* 

rrr  or  Grantoe. 

If  at  tbe  execntion  of  a  deed  the  grantor 
kas  sufficient  mental  capadty  to  comprehend 
the  nature  of  the  business  in  wUcb  be  is  en- 
gaged, tbe  instrument  is  valid. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  ff  149-155;  Dec  Dig.  f  08.*] 

4.  Deeds  ({  211*)  — Vauditt— CAPAdTT  of 

GEANTOB— EVIDBRCB. 

Evidence  in  a  suit  In  which  it  was  soaght 
to  set  adde  deeds  Md  to  show  that  tbe  gran- 
tor was  possessed  of  ample  mentality  to  fully 
and  fairly  comprehend  the  nature  of  the  busi- 
ness In  which  she  was  engaged  wfaen  she  gave 
the  power  of  attorn^  under  which  the  deeds 
were  executed,  and  wben  they  were  executed  by 
tbe  agent 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent 
.  Dig.  SI  637-647;  Dec.  Dig.  |  211,*] 

Ik  Pbuncipal  and  Aoent  (S  14^*)— Poweb  of 

AtTOBNET— GONSTBOCTION. 

While  a  power  of  attoraej  muthoriring  the 
attorney  to  lease,  let,  demise,  bargain,  seU, 
remise,  release,  convey,  mortgage,  and  hypothe- 
cate lands  opon  such  terms  and  under  such 
covenants  as  be  shall  think  fit,  does  not  tech- 
nically authorize  a  gift,  conveyances  upon  tbe 
consideration  of  $10  and  $1.  respectively,  are 
within  the  letter  of  his  authority. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  If  27S-2»3,  353-359, 
367;  Dec  Dig.  S  103. 

6.  Etidbkce  a  461*)  —  Pabol  Bvidencb  Af- 

FSCTINQ  WbITINQS— POWBB  OF  ATTOBNET. 

Under  L.  O.  L.  }  713,  providing  that  an 
agreement  reduced  to  writing  is  to  be  consid- 
ered as  containinK  all  its  terms,  and  there  can 
be  no  evidence  of  those  terms  other  than  tbe 
contents  of  the  writing  except  wbere  a  mistalce 
or  imperfection  is  put  in  issue  or  the  validity 
of  the  agreement  is  tbe  fact  in  dispute,  and 
section  717,  p'OTlding  that  for  tbe  construc- 
tion ot  an  instrument  tbe  clr<mmstances  under 
which  it  was  made,  including  the  situation  of 
the  subject  of  the  instrument,  and  of  the  par- 
tiea  to  it,  may  be  shown,  in  determining 
whether  conveyances  by  an  attorney  In  con- 
tfderabon  of  $10  and  fl,  respectively,  were 
within  Che  spirit  of  a  power  of  attorney  which 
did  not  authorise  a  gift,  parol  testimony  may 
be  admitted. 

[Ed.  Note.— For  other  caaes,  see  Evidence, 
Gent.  D.g.  {{  2120-2133;  Dec.  Dig.  S  461.*] 

7.  PBIRCIPAL  AND  AOENT  (f  103*)— AUTHOE- 
ITT  OF  AGEST— POWEB  OF  ATTOERET. 

Wb':  .«  a  woman  of  advanced  age,  both  be- 
fore and  after  tbe  death  of  ber  husband,  spoke 
of  an  interest  in  unproductive  land  which  she 
had  inherited  from  ber  brother  as  a  burden,  and 
of  ber  intention  to  give  it  to  ber  other  brotb- 
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ers  and  sisters,  and  there  is  no  evidence  of  un- 
due ioflueace  over  her,  conveyances  by  her  at- 
torney in  fact  in  consideration  of  $10  and  $1, 
respectively,  were  within  both  tbe  spirit  and 
letter  of  ber  power  of  at^mey  authorizing  him 
to  seU. 

TEd  Note.— For  other  cases,  see  Principal  and 
Agent.  Cent  Dig.  »  278-293.  S5&-359,  367; 
Dec  Dig.  i  103.*] 

Department  1.  Appeal  from  Circuit  Oovrt; 
Douglas  County ;  3.  W.  Hamilton,  Judge. 

Suit  by  Henry  Wade  and  others  against 
Hazel  Northup  and  another.  From  a  decree 
for  defendants,  plaintiffs  app^L  Modified. 

This  is  a  suit  having  tbe  double  aspect  of 
asking  that  a  mistake  in  tbe  description  of 
land  in  the  conveyances  of  plaintiff  be  cor* 
rected,  and  that  an  alleged  unfounded  claim 
of  one  of  tbe  defendants  be  declared  void. 
The  mistake  was  denied  by  the  defendants, 
and  an  answer  in  the  nature  of  a  cross-bill 
was  filed  by  tliem  to  tbe  effect  that  tbe  deeds 
under  wblch  plaintiffs  claim  were  obtained 
from  the  grantor,  one  of  the  defendants,  by 
fraud,  and  while  she  was  insane,  and  asking 
that  those  conveyances  be  canceled  and  held 
for  naught  Tbe  reply  denied  the  allega- 
tions of  fraud  and  insanity,  and  otherwise 
traversed  the  answer.  From  a  decree  setting 
aside  the  deeds  In  question,  the  plalntUb  ap- 
peaL 

O.  P.  Coshow,  of  Boseburg,  for  appellants. 
J.  O.  Watson,  of  Boseburg  (Cardwell  &  Wat- 
son, of  Roseburg,  on  the  brief),  for  respond- 
ents. 

BURNETT,  J.  niere  were  three  brothers 
and  their  three  sisters:  Robert  Wade,  lohn  M. 
Wade,  Henry  Wade,  Isabel  Qzoaf,  Anna  W. 
Spencer,  and  Rebecca  Butler.  Rolwrt  died 
intestate,  seised  of  a  la^  area  uf  lands  In 
Douglas  coun^,  Or.,  and  leaving  as  his  only 
beirs  his  brotbers  asA  Waters  who  succeeded 
to  his  estate  under  the  statutes  of  decent. 
Isabel  Oaonf  has  a  large  amount  of  property 
in  her  own  right;  besides  Inheriting  a  con- 
siderable estate  from  ber  deceased  husband. 
After  the  conveyances  were  made,  which  the 
answer  attacks,  Rebecca  Butler  died  intee* 
tate  so  far  as  the  record  here  shows.  She 
left  four  living  children  surviving  her,  to  wit, 
Jos^  B.  Butler,  Annie  Gonlldt,  Kate  Flye, 
and  Mamie  Smiley,  besides  four  grandtOill- 
dren,  offspiing  of  one  of  her  deceased  chil- 
dren, namely.  Hazel  Northui^  Annie  North- 
up,  Alice  Reed,  and  William  Reed.  During 
tbe  lifetime  of  her  husband,  Isabel  and  ho 
joined  In  a  power  of  attorney  authoring 
John  A.  Black  to  transact  business  for  them, 
and  he  acted  as  their  agoit  for  a  condderable 
period  while  Mr.  Osonf  yet  lived.  After  the 
death  of  her  husband,  Mrs.  Osouf  executed  a 
general  power  of  attorney  to  Black,  the  terras 
of  which  will  be  more  particularly  noted  for^ 
tber  on  In  this  opinion.  In  pursuance  of  this 
general  power  of  attorney,  Black,  on  Febm- 
ary  8,  1008,  conveyed  to  John  H.  Wad^  Hen- 
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ry  Wade,  Anna  W.  Spencer,  and  Rebecca 
Butler,  the  Interest  of  Mrs.  Ozouf  in  certain 
timber  lands  Inherited  from  the  estate  of  her 
brother  Robert  Wade.  This  conveyance  was 
made  ui^n  the  consideration  of  $10  and  other 
good  and  valuable  considerations.  In  the  fol- 
lowing January,  Black,  still  acting  under  the 
name  authority,  conveyed  the  interest  of  Mrs. 
Ozouf  in  other  lands  derived  from  her  broth- 
er'a  estate,  to  the  same  parties,  naming  as 
the  Inducement  "one  dollar  and  other  good 
and  valuable  considerations.*'  Still  later, 
during  the  year  1910,  on  the  petition  of  Hazel 
Northup,  the  county  court  of  Douglas  coun- 
ty adjudged  Mrs.  Ozouf  Insane,  and  appoint- 
ed John  A.  Black  as  her  general  guardian. 
Meanwhile  Rebecca  Butler  had  died  leaving 
the  four  children  and  four  grandchildren 
above  mentioned  as  her  heirs.  On  September 
30,  1912,  John  M.  Wade,  Henry  Wade,  Anna 
W.  Spencer,  and  the  surviving  children  of 
Rebecca  Butler  began  this  suit  against  Isa- 
bel Ozouf  and  grandchildren  of  Rebecca  But- 
ler already  mentioned,  to  correct  an  all^^ 
mistake  in  the  couve7an<!es  executed  by  Isa- 
bel Ozouf  throtigh  her  attorney  In  fact. 

The  complaint  further  alleges  that  Haz^ 
Northup  dalma  a  greater  Interest  than  the 
one-elghtleth  of  the  abare  In  Robert  Wade's 
estate  cast  upon  her  grandmother  Rebecca 
Butler  by  the  conveyance  In  questioo,  and 
prays  that  she  be  restricted  to  a  claim  of 
one-elghtleth.  The  general  guardian  of  Isa- 
bel Ozouf,  John  A.  Black,  filed  an  answer  on 
her  behalf  admitting  the  mistake  and  con- 
senting to  the  correction  of  the  same  as  pray- 
ed for  In  the  complaint.  Afterwards  Hazel 
Northup  filed  a  petition  In  the  circuit  court 
where  the  suit  was  pending,  showing  in 
effect  that  the  general  guardian  was  Inter- 
ested In  the  result  of  the  suit  by  reason  of 
having  participated  In  the  purchase  of  the 
Interest  of  John  M.  Wade  in  the  property 
Involved,  and  prayed  that  she  herself  be  ap- 
pointed guardian  ad  litem  In  this  suit  on  be- 
half of  Isabel  Ozouf ;  and  the  court  accord- 
ingly made  an  order  appointing  her  such 
guardian  ad  litem.  Operating  under  this  or- 
der as  to  Isabel  Ozouf,  the  defendants  filed 
an  answer  which  concerning  Hazel  Northup 
alleges  that  during  the  lifetime  of  Mrs.  Ozouf  a 
husband  he  and  his  wife  adopted  said  Hazel 
as  their  own  child,  and  that  she  claims  no 
greater  Interest  tn  the  property  involved  than 
.would  descend  to  her  In  case  of  the  death 
of  Isabel  Ozouf  intestate.  On  behalf  of  An- 
nie Northup,  Alice  Beed,  and  WUllam  Reed, 
the  answer  disclaims  any  interest  In  the  real 
property  by  virtue  of  the  alleged  deeds  from 
Isabel  Ozouf  executed  by  her  said  attorney 
In  fact  The  answer  farther  contains  this 
allegation:  "And  the  defendants  allege  that 
for  the  purpose  of  ch^ting  and  defrauding 
tbo  said  Isabd  Osonf,  and  the  defoidant 
Hasel  Northup,  In  the  event  of  the  death  of 
Isabel  Ownf,  the  plaintiff  Anna  W.  Spencer, 
and  John  A.  Bla^  the  son-in-law  of  aald 


Anna  W.  Spencer,  conspiring  togetlier,  did, 
at  a  time  when  the  said  Isabel  Oeouf  was 
insane,  to  wit,  on  the  23d  day  of  July.  1907, 
procure  a  pretended  general  power  of  attor- 
ney from  said  Isabel  Ozouf,  an  Insane  per- 
son, purporting  to  appoint  the  said  John  A. 
Black  her  attorney  in  fact;  that  said  Anna 
W.  Spencer  and  the  said  John  A.  Black  fur- 
ther conspiring  to  defraud  and  cheat  the  de- 
fendants Isabel  Ozouf  and  Hazel  Northup, 
without  the  knowledge  of  the  plalntliTs  except 
the  said  Anna  W.  Spencer,  on  the  8th  day  of 
February,  1908,  for  the  recited  consideration 
of  $10  and  other  recited  good  and  valuable 
considerations,  through  said  power  of  attor- 
ney procured  as  aforesaid  by  said  John  A. 
Black,  did  cause  a  deed  to  be  pretended  to 
be  made  and  executed  by  Isabel  Ozonf,  by 
John  A.  Black,  her  alleged  attorney  In  fact, 
at  a  time  when  the  said  Isabel  Ozouf  was 
insane,  in  favor  of  the  plalntlfTs  for  a  portion 
of  the  property  described  In  plaintiffs'  com- 
plaint" And  then  sets  out  the  conveyance 
of  February  8,  190S.  The  answer  further 
makes  similar  allegations  concerning  the  con- 
veyance of  Jannary  4,  1909.  Knowledge  of 
the  alleged  Insanity  of  Isabel  Ozonf  ts  im- 
puted to  all  the  plaintiffs  by  the  answer. 
The  defendants  pray  that  the  deeds  executed 
by  the  attorney  In  fact  be  canceled  and  held 
for  naught  The  allegations  of  fraud  and  In- 
sanity were  traversed  by  the  reply  as  stated. 

[1]  At  the  outset  It  is  apparent  that  wheth- 
er Hazel  Northup  be  the  adopted  (laughter  of 
Isabel  Ozouf  or  her  own  child  cannot  af- 
fect the  question  here  Involved.  In  either 
event  whether  she  be  a  child  of  the  blood  or 
adopted  by  Mrs.  Ozouf,  she  has  no  standing 
to  assert  or  defend  any  Interest  which  she 
may  expect  hereafter  in  the  estate  of  Mrs. 
Ozouf.  No  one  can  be  an  heir  of  a  living 
person.  Moreover,  parents'  lawful  children, 
whether  natural  or  adopted,  have  no  Interest 
in  the  estate  of  their  living  parents  by  virtue 
of  the  relationship  of  parent  and  child.  The 
expectancy  of  title  by  descent  however 
strong,  carries  with  It  no  power  to  assert  or 
defend  an  interest  in  the  real  property  of  the 
living  ancestry.  We  decline  therefore  to  con- 
sider the  question  uf  the  regularity  of  the 
adoption  of  Hazel  Northup. 

It  may  well  be  questioned  whether  the  cir- 
cuit court  could  rightly  authorize  Hazd 
Northup  to  act  as  guardian  ad  litem  for  Mrs. 
Ozouf.  The  only  authority  vested  In  such 
courts  to  appoint  a  guardian  ad  litem  la 
found  In  sections  32  and  33,  L.  O.  I'.,  provid- 
ing that  a  guardian  of  that  kind  may  be  ap- 
pointed for  an  infant  Section  1319,  L.  O.  L., 
vests  in  the  county  court  the  authority  to 
appoint  guardians  for  insane  persona,  infanta, 
and  all  who  are  incapable  of  conducting  their 
own  affairs:  and  section  1327  states  that 
axuib  a  guardian  "shall  appear  for  and  repre- 
sent his  ward  in  all  legal  suits  and  proceed- 
ings, unless  when  another  person  Is  appointed 
for  that  purpose  as  guardian  or  next  friend.** 
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It  Is  well  open  to  qnestloD,  therefore,  whether 
the  pleadiBg  filed  by  the  general  guardian 
ought  not  to  control  this  litigation  as  against 
Mrs.  Ozouf.  It  is  questionable,  also,  whether 
she  can  be  bound  by  the  statements  filed  as 
a  pleading  in  her  behaU  by  the  guardian  ad 
litem.  However,  the  parties  actually  appear- 
ing have  treated  the  case  as  if  Hazel  Northup 
has  a  present  interest  to  defend,  and  a  right 
to  attack  the  conveyances  in  question,  and 
that  she  has  authority  In  the  suit  to  represent 
the  grantor  In  those  conveyances  in  the  ef- 
fort  to  set  them  aside.  Considering,  there- 
fore, without  deciding,  that  the  attitude  oc- 
cupied In  the  pleadings  and  In  the  argument 
of  the  case  la  correct  so  far  as  the  proper 
parties  are  concerned,  we  will  consider  the  is- 
sues Involved  as  presented  at  the  hearing. 
There  are  three:  First,  the  alleged  conspiracy 
of  Anna  W.  Spencer  and  John  A.  Black  to  de- 
fraud Mrs.  Ozouf;  second,  the  alleged  In- 
sanity of  the  latter  at  the  time  she  executed 
the  power  of  attorney,  and  at  the  tlnie  her 
attorney  In  fact  executed  the  conveyances  in 
her  name;  and,  third,  considering  that  the 
power  of  attorney  was  valid,  whether  its 
terms  authorized  the  acts  of  the  attorney  In 
tact,  which  are  here  questioned. 

[2]  Considering  the  first  of  these,  it  ap- 
pears in  testimony  that  John  A.  Black  is  the 
son-in-law  of  Mrs.  Spencer.  There  is  no  word 
of  testimony  Indicating  that  either  Mrs. 
Spencer,  Mrs.  Butler,  or  either  of  the  two 
brothers  of  Mrs.  Ozouf  ever  sought  the  con- 
veyance executed  to  them.  In  fact.  It  np- 
Itears  In  testimony  that  neither  of  the  broth- 
ers  nor  Mrs.  Butler  knew  of  the  conveyance 
until  after  it  was  executed.  There  Is  no 
testimony  whatever  that  any  of  the  brothers 
or  sisters  of  Mrs.  Ozouf  ever  counseled  or 
requested  that  the  conveyance  be  executed. 

The  defendants  celled  John  A.  Black  as  a 
witness  on  their  behalf,  and  thus  vouched  for 
bis  credibility.  He  testified.  In  substance, 
that  the  land  conveyed  was  what  was  known 
as  Mrs.  Ozoufs  one-fifth  interest  In  the 
timber  lands  inherited  from  ICobert  Wade; 
that  she  retained  her  Interest  In  about  000 
acres  of  ranch  land  known  as  her  brother 
Bobert's  Home  Place.  He  further  stated  on 
oath  as  a  witness  that  Mrs.  Ozouf  and  her 
husband,  faring  bis  lifetime,  talked  it  over 
aeveral  times  that  Mrs.  Ozouf  would  give  her 
part  of  Bobert's  estate  to  her  brothers  and 
sisters,  on  account  of  Its  being  unproductive, 
and  that  it  would  be  difficult  for  her  to  man- 
age the  same  after  his  death.  The  witness 
declared  that  Mrs.  Ozouf  talked  the  same 
way  after  the  death  of  ber  husband,  which  oc- 
curred In  May,  1907,  and  many  times  express- 
ed her  intention  to  convey  her  Interest  In  the 
timber  lands  mentioned  to  her  brothers  and 
Bisters,  and,  finally,  a  few  days  before  the 
deed  was  executed,  while  he  was  visiting  her 
at  Scottsburg,  she  expressly  directed  lilm  to 
make  such  a  conveyance  to  her  brothers  and 
sisters  mentioned ;  tliat  in  pursuance  of  this 
direction,  acting  under  the  authority  of  tlie 
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power  of  attorney  already  executed,  he  went 
to  Itoseburg,  procured  a  description  of  the 
land  from  the  records  there,  and  executed 
the  first  conveyance,  naming  therein  a  con- 
sideration of  $10  and  other  good  and  valuable 
considerations,  which  sum  of  money  was  paid 
to  him  by  Mrs.  Black  and  Mrs.  Spencer;  that 
about  11  months  later,  acting  under  ^he  same 
authority,  he  executed  the  second  convey- 
ance. There  Is  no  testimony  disputing  the  ut- 
terances of  Black  on  this  point  By  inference 
we  may  say  that  the  opportunity  to  conspire 
existed,  but  there  is  no  evidence  of  any  such 
conspiracy. 

In  passing,  it  may  be  remarked  that  al- 
though the  suit  was  begun  to  correct  a  mis- 
take In  the  conveyances,  and  issue  was  Join- 
ed, no  testimony  whatever  was  offered  by 
either  party  on  the  question  of  mistake;  It 
appearing  to  have  been  lost  In  the  larger  con- 
test of  whether  or  not  the  deeds  were  at  all 
valid.  The  matter  of  the  alleged  mistake  la 
therefore  laid  out  of  the  case  as  not  proven. 

[3]  The  defendants  assert  that  at  the  time 
of  the  execution  of  the  power  of  attorney, 
and  subsequently  at  the  time  the  conveyances 
In  question  were  executed  by  the  attorney  In 
fact,  Isabel  Ozouf  was  Insane.  Whether  she 
was  insane  to  such  a  degree  that  she  was  not 
capable  of  understanding  the  nature  and  con- 
sequences of  the  Instrument  which  she  ex- 
ecuted vesting  the  power  In  John  A.  Black 
therein  set  forth  Is  not  stated  In  the  pleading. 
The  allegation  Is  simply  that  she  was  Insane. 
In  the  language  of  Ames  v.  Ames,  40  Or.  495, 
504,  67  Pac  737,  741:  "The  rule  Is  settled 
in  this  state  that  If  a  testator  at  the  time  he 
executes  bis  will  understands  the  business 
in  which  he  Is  engaged,  and  has  a  knowledge 
of  his  property,  and  how  he  wishes  to  dispose 
of  It  among  those  entitled  to  bis  bounty,  he 
possesses  sufficient  testamentary  capacity." 
Chrisman  v.  Cbrlaman,  16  Or.  127,  18  Pac.  6 ; 
Potter  V.  Jones,  20  Or.  239,  25  Pac.  769.  12 
L.  R.  A.  161;  Clark  v.  Ellis,  9  Or.  128; 
Cline's  Will,  24  Or.  175,  33  Pac.  542,  41  Am. 
St.  Rep.  861.  The  rule  is  not  different  re- 
specting the  capacity  of  one  executing  a 
power  of  attorney  or  a  conveyance.  If  at  the 
time  of  the  execution  of  the  document  the 
grantor  has  mental  capacity  sufficient  to  com- 
prehend the  nature  of  the  business  in  which 
she  was  engaged,  the  Instrument  Is  valid. 
Carnagie  v.  Dlven,  31  Or.  366,  49  Pac  891 ; 
Swank  v.  Swank,  37  Or.  439,  61  Pac  846; 
Dean  v.  Dean,  42  Or.  290.  70  Pac.  1039; 
Hamilton  v.  Holmes,  48  Or.  453,  87  Pac.  154 ; 
Pickett's  WUl,  49  Or.  127,  89  Pac  377 ;  Reed- 
er  V.  Reeder,  60  Or.  204,  91  Pec  1075;  Ames 
V.  Moore,  64  Or.  274,  101  Pac.  769;  Mans- 
field V.  Hill,  56  Or.  400, 107  Pac  471, 108  Pac 
1007 ;  Stevens  v.  Myers,  62  Or.  382,  121  Pac. 
434,  126  Pac  29;  Bohler  v.  Hicks,  120  Ga. 
800,  48  S.  B.  306;  Schmidt  v.  Schmidt,  201 
III.  191,  66  N.  B.  371;  Bauchens  v.  Davis, 
229  III.  667,  82  N.  E.  365;  Drum  v.  Capps, 
240  111.  624',  88  N.  B.  1020 ;  Conner  v.  Skaggs, 
218  Mo.  334,  lU  S.  W.  U32;  la  re  Will  of 
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James  D.  White.  121  N.  T.  406,  24  N.  E.  935; 
In  rfc  Brush's  Will,  35  Misc.  Rep.  689,  72  N. 
T.  Supp,  421 ;  Buchanan  v.  Belsey,  65  App. 
Dlv.  08,  72  N.  Y.  Supp.  601;  McGovran's 
Estate.  185  Pa.  203,  39  Atl.  816;  Heming- 
way's Estate.  195  Pa.  291.  45  Atl.  726,  78  Am. 
St  Rep.  815 ;  Kendriek's  Estate,  130  Cal.  360, 
62  Pac.  605 ;  In  re  Rlordan's  Estate,  13  Cal. 
App.  313,  109  Pac.  629 ;  Hartung  v.  Holmes, 
159  Cal.  161,  113  Pac.  130;  Stull  t.  Stull.  1 
Neb.  (Unof.)  3S9,  96  N.  W.  196;  Taylor  v. 
McCllntoct,  87  Ark.  243,  112  S.  W.  405; 
Deckenbacta  v.  Deckenbech,  65  Or.  ICO,  130 
Pac.  729.  Applying  this  standard  as  estab- 
lished by  the  decisions  mentioned,  we  pro- 
ceed to  examine  the  testimony  respecting  the 
allegation  of  Insanity,  bearing  In  mind  that 
the  burden  of  proof  rests  upon  those  wbo 
assert  that  mental  condition. 

[4]  The  first  witness  on  this  question  for 
the  defendants  was  Dr.  Patterson,  whose  dep- 
osition discloses  that  at  the  time  it  was 
taken  he  was  aged  40  years,  residing  in  San 
Francisco,  and  had  practiced  his  profession 
In  Central  Point,  Gardiner,  Lake  View,  and 
fiferrlU  in  the  state  of  Oregon,  and  later  In 
Son  Francisco.  He  said  that  he  treated  Mrs. 
Ozouf  somewhere  between  1900  and  1903; 
found  that  she  had  delusional  insanity,  and 
that  her  delusion  was  that  "some  one  had  In- 
jured or  killed  her  husband  or  was  about  to 
do  80,  and  fancied  she  heard  sweet  singing 
as  of  angels."  The  circumstances  under 
which,  be  treated  her  are  thus  explained  by 
her  sister,  Mrs.  Spencer:  She  stated  that 
Mrs.  Ozouf  had  been  assisting  the  other 
sister,  Mrs.  Butler,  in  nursing  the  latter's 
husband  at  Gardiner  and  was  much  worn 
out  by  contlnned  watching ;  that  she  came  up 
Umpaua  river  on  the  steamboat  as  far  as 
Dean's  creek,  and  then  rowed  herself  up  the 
latter  stream  a  mile  or  two  to  the  residence 
of  Mrs.  Spencer,  and  arrived  there  exhaust- 
ed} that  Dr.  Patterson  pronounced  her  ail- 
ment nervous  prostration,  but  said  nothing 
about  Insanity ;  that  be  treated  her  for  brain 
fever.  Concerning  the  supposed  delusion, 
Mrs.  Spencer  says  that,  at  the  time,  Mrs. 
Ozouf  bad  not  seen  her  own  husband  for 
quite  a  period;  that  he  was  traveling  back 
and  forth  between  Scottsburg  and  Roseburg 
on  horseback,  carrying  considerable  amounts 
of  money  with  him  for  deposit  In  the  bank 
at  the  latter  place ;  that  he  journeyed  by  out 
of  the  way  roads,  and,  as  he  told  her,  was 
himself  anxious  about  his  safety,  and  for 
his  protection  carried  a  revolver;  that,  not 
bavlng  seen  her  husband  for  some  time,  Mrs. 
Ozonf  entertained  considerable  anxiety  about 
his  safety.  No  other  witness  besides  Dr. 
Patterson  speaks  of  any  specific  delusion,  and 
this  delusion  Is  in  part  explained  by  Mrs. 
Ozouf  8  anxiety  for  her  husband. 

It  has  been  said  In  Fulton  v.  Freeland,  219 
Mo.  494.  517.  118  S.  W.  12,  18  (131  Am.  St. 
Rep.  576).  that:  "There  Is  no  such  thing  as 
a  delusion  founded  upon  f&ct&  It  Is  a  men- 
tal conception  In  the  absence  of  facts.  If  the 


idea  entertained  has  for  a  basis  anything 
substantial.  It  Is  not  a  delusion.  There  may 
be  a  mlfijudgment  of  facts,  or  there  may  be 
an  accentuated  opinion  founded  upon  Insuffi- 
cient facts,  but  not  a  delusion,  arising  to  the 
dignity  of  a  mental  aberration."  Under  the 
circumstances  disclosed,  there  was  much  to 
justify  an  anxiety  on  the  part  of  Mrs.  Ozouf 
for  the  safety  of  her  husband,  which  would 
not  amount  to  a  delusion.  Counsel  for  de- 
fendants In  their  brief,  however,  say  In  sub- 
stance that  they  do  not  contend  that  the  in- 
sanity exhibited  at  this  time  was  of  a  per- 
manent character,  or  that  Mrs.  Ozonf  was 
habitually  Insane  prior  to  the  latter  days  of 
1907. 

Dr.  Mlngus,  a  witness  for  defendants,  who 
was  called  to  see  ber  In  conjunction  with  an- 
other physician  January  1908,  says  that 
she  entertained  delusions,  but  does  not  give 
the  nature  of  those  mental  aberrations.  He 
testifies  that  she  was  melancholy,  but  he  de- 
clares on  cross-examination  that  he  did  not 
test  her  for  memory  at  the  time  on  account 
of  her  general  mental  condition.  He  saw  her 
but  the  one  time,  and  the  weight  of  his  tes- 
timony is  considerably  depreciated  by  the 
fact  that  In  payment  of  his  services  he  ac- 
cepted a  check  of  Mrs.  Ozouf  drawn  Feb- 
ruary 28,  1908. 

Hiram  Weatherby,  a  resident  of  Scotts- 
burg, where  Mrs.  Ozouf  at  that  time  lived, 
took  her  acknowledgment  of  the  power  of 
attorney,  which  he  found  in  her  possession. 
It  seems  that  her  husband  died  In  May.  1907 : 
that  afterwards,  according  to  this  witness, 
Mrs.  Ozouf  became  melancholy.  He  says: 
"Well,  she  Is  what  I  would  call  insane.  I 
don't  know;  somebody  else  might  call  it 
something  else;  I  would  call  ber  Insane." 
Cross-examined  about  the  matter,  he  says, 
referring  to  the  power  of  attorney,  that  he 
did  not  explain  It  to  her  because  "she  was  a 
woman  that  didn't  need  any  explaining"; 
that  he  supposed  that  she  knew  what  she 
was  signing  and  appeared  to  know  what  she 
was  about;  that  he  took  her  acknowledg- 
ment to  another  deed  to  one  McKay  on  Oe> 
tober  7,  1908.  This  witness  fittingly  exem- 
plifies the  standard  of  mental  capacity  es- 
tablished by  the  numerous  authorities  above 
noted. 

Another  witness,  W.  H,  Fisher,  gave  It  as 
hia  opinion  that  she  was  insane,  because  on 
one  occasion  while  he  was  sawing  wood  at 
her  residence  he  wanted  to  get  water  from 
her  tank  for  his  engine,  and  she  said  tliat 
she  did  not  think  they  had  water  to  spare; 
but  he  also  disclosed  the  fact  that  others 
were  using  from  the  same  tank  and  that  at 
one  time  the  water  was  a  little  short  An- 
other reason  assigned  by  him  for  believing 
her  Insane  was  that  she  had  hired  a  horse 
from  him  on  one  or  two  occasions  to  drive 
out  to  ber  husband's  grave  in  the  country 
about  three  miles  distant  and  finally  she 
wanted  to  buy  the  horse  from  him.  He 
BOid  be  UiDught  she  did  not  need  the  horse* 
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and  he  never  beard  anything  more  about  it 
after  a  few  days.  This  witness  twice  re- 
celred  pay  for  lils  services  by  the  check  of 
Mrs.  Ozouf. 

T.  W.  Andrews  testifled  that  he  set  up  the 
monument  at  her  husband's  grave  for  which 
she  had  contracted  in  the  sum  of  $175 ;  that 
when  it  was  completed  he  told  her  that  the 
work  was  done  and  that  he  wanted  her  to 
come  and  see  It ;  that  she  said  that  she  could 
Dot  go  then  but  would  pay  him ;  and  that 
she  seemed  very  nervous ;  that  she  made  out 
the  chock  for  fl.7O0  when  it  should  have 
been  $175;  that,  not  having  his  spectacles, 
he  did  not  discover  it,  but  went  back  and 
she  wrote  the  correct  amount,  asking  the  wit- 
ness to  "stay  by  her  and  point  out  to  her" ; 
that  she  was  nervous  and  said  she  wanted 
to  finish  it  up  then  because  the  next  day  she 
might  be  worse.  This  witness  also  said  that 
she  wanted  to  buy  a  horse  from  him.  An- 
other reason  given  for  her  Insanity  was  that 
she  lectured  him  about  drinking  to  excess. 
He  admitted  tliat  he  was  somewhat  addicted 
to  that  habit  and  that  Mrs.  Ozouf  was  a 
very  religious  woman  and  strongly  In  favor 
of  temperance  in  such  matters.  Insanity 
cannot  be  folrly  predicated  on  a  single  mis- 
take in  drawing  a  check,  upon  an  offer  to 
buy  a  horse,  or  upon  an  expressed  opinion 
that  the  witness  should  reform  his  bibulous 
habits. 

John  M.  Hedden  told  abont  Mrs.  Ozouf  set- 
ting a  fence  over  on  his  ground  by  hts  con- 
sent ten  years  before,  and  then  after  her 
husband's  death  offering  him  $1,000  for  the 
same  land  with  the  right  to  pasture  his  cow 
three  months  in  the  year;  that  she  wantetl 
to  build  a  church  and  contribute  one-fourth 
herself,  have  him  and  his,  wife  advance  one- 
fourth  each,  and  the  public  one-fourth;  that 
later  in  the  day  she  asked  blm  If  he  had 
sent  for  the  bill  of  lumber ;  and  he  also  says 
that  she  objected  to  his  selling  a  right  of 
way  to  the  S.  P.  Co.,  through  his  premises 
adjacent  to  hers,  and  that  she  said  that  she 
would  give  him  as  much  herself;  that  she 
did  not  want  the  railroad  to  come  down  on 
their  side  of  the  river.  He  also  produced  a 
letter  which  Mrs.  Ozouf  wrote  to  his  wife  on 
the  subject  of  building  a  church  in  Scotts- 
borg.  The  letter  is  connectedly  written  and 
simply  shows  that  she  was  en  enthusiast  on 
the  sabjeet  of  church  work,  and  that,  inas- 
much as  some  one  was  about  to  establish  a 
saloon  In  Scottsbnrg,  she  thought  it  ought 
to  be  counteracted  by  the  establishment  of  a 
church,  there  being  no  religious  edifice  in 
the  place.  This  witness  also  is  shown  to 
have  accepted  her  checks  both  before  and 
after'the  occurrences  which  he  describes. 

The  defendant  Hazel  Northup,  a  witness 
on  her  own  behalf,  noticed  a  change  in  Mrs. 
Ozouf  a  little  before  Christmas  In  1907 ;  that 
on  one  occaslm  she  fOund  her  on  her  knees 
ci7ii%  and'  aayliu;  ttiat  she  was  sorry  she 
had  treated  the  witness  bo  badly.  This  may 


be  explained  from  the  fact  that  Mrs.  Ozouf, 
as  disclosed  by  other  testimony,  had  made  a 
will  which  sbe  afterwards  destroyed  because 
she  had  given  too  liberally  to  this  witness 
and  not  enough  to  the  brothers  and  sisters  of 
the  latter.  Mrs.  Northup,  after  speaking  of 
seeing  Mrs.  Ozouf  in  bed  in  1008  at  the  resi- 
dence of  Mrs.  Conllsk,  testified  that  the  sick 
woman  said  that  ber  voice  sounded  like 
Hazel's,  but  it  was  not  HazeL  This  also 
may  be  accounted  for  by  the  fact  that  in 
the  Interim,  Hazel,  contrary  to  the  wishes 
of  Mrs.  Ozouf,  had  gone  away  from  home 
and  married  before  she  was  18  years  of  age. 
The  witness  saw  her  again  in  1910,  in  Port- 
land, and  says  of  Mrs.  Ozouf  that:  "She  sat 
in  a  chair  with  her  hands  folded  looking  ' 
down  at  the  floor,  and  did  not  talk  except 
when  spoken  to.  I  don't  think  she  recogn^d 
me,  but  don't  remember  much  about  it  now.** 
The  last  time  sbe  speaks  of  seeing  Mrs. 
Ozouf  was  a  few  days  before  her  examina- 
tion, and  merely  says,  "I  don't  know  wheth- 
er she  recognized  me  or  not." 

Dr.  Fields  treated  Mrs.  Ozouf  first  In 
August,  1907.  He  visited  her  twice  to  treat 
a  severe  abscess  under  her  arm,  and  once 
when  she  ran  a  nail  Into  her  foot  He  says 
that  beginning  in  August  or  September,  1907, 
she  was  abnormally  excitable,  active,  talka- 
tive, and  afterwards  drifted  into  a  state 
where  she  was  morose,  melancholy,  ai^d  quiet. 
He  said  be  did  nothing  to  test  her  sanity; 
just  looked  at  her  and  talked  to  her;  that 
sometimes  she  wonld  give  proper  answers  to 
his  questions  and  sometimes  would  not  an- 
swer bim  at  all.  In  one  Instance  her  rela- 
tives sent  for  him  to  Tlsit  her  at  Scottsbui^ : 
that  he  ran  across  her  on  the  street,  and 
that  no  doubt  she  knew  him,  but  that  she  did 
not  look  at  him  or  speak  to  bim;  that  he 
went  to  the  bouse  and  found  her  upstairs; 
that  she  did  not  want  to  see  bim  and  appear- 
ed provoked  that  he  had  come,  or  that  her 
folks  bad  sent  for  blm.  He  says,  too,  that  he 
went  upstairs  and  sat  on  the  top  step  with 
her  and  eventnally  left  her  in  a  different 
frame  of  mind.  He  sums  up  by  saying  that 
"sbe  seemed  angry  at  me  for  coming,  though 
she  had  no  occasion  to  be  so*';  that  he  re- 
called nothing  out  of  the  ordinary  In  the  con- 
versation, and  says  there  was  no  time,  but 
that  she  knew  any  acqtiaintance  she  saw. 
This  witness  also  accepted  as  pay  for  his 
services  the  diecka  of  Mrs.  Ozouf  drawn  long 
after  the  occurrences  of  which  he  speaks. 

Of  the  relatives  of  Mrs.  Ozouf,  her  sister, 
Mrs.  Spencer,  her  nieces,  Mrs.  Conlisk,  Mrs. 
Black,  and  Mrs.  Bell,  all  testified  about  her 
mental  condition.  It  would  prolong  this 
opinion  fo  too  great  a  length  to  quote  from 
Uieir  testimony  In  detail,  but  tbey  unite  In 
saying  that  while  she  grew  melancholy  and 
reserved  after  her  husband's  death,'  and  was 
Incapacitated  by  an  Illness  whl<A  the  physl^ 
clans  pronounced  paralysis,  she  also  re- 
tained her  mentality,  and  whenever  she  eon* 
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TOTsed  at  all  she  spoke  intelligently  and  con- 
nectedly even  up  to  the  time  o£  the  hearing. 
Mrs.  Dimick,  in  no  way  related  to  her,  but  a 
life  long  friend  and  acquaintance,  visited  her 
In  October,  1907,  for  the  purpose  of  borrow- 
ing money,  and  afterwards  in  JJovember  of 
the  same  year  saw  her  on  the  same  business. 
This  witness  says  that  Mra  Ozouf  conversed 
intelligently  on  the  subject  of  business  both 
times,  and  that  she  saw  nothing  to  indicate 
that  Mrs.  Ozouf  was  not  competent  to  attend 
to  the  business.  This  witness  saw  the  pa- 
tient next  in  January,  1009,  and  says  that  she 
had  changed  in  the  meantime.  Speaking  of 
the  nature  of  the  change,  she  says:  "She  did 
not  converse  with  me  then  very  much.  She 
knew  me  and  answered  my  questions  ration- 
ally, but  did  not  converse  with  me." 

O.  M.  Bassett.  cashier  of  a  bank  at  Drain 
where  she  kept  an  account,  testified  to  having 
had  business  correspondence  with  Mrs.  Ozouf 
during  the  year  1907,  and  of  meeting  her  on 
one  occasion,  and  in  substance  says  that  she 
was  of  sound  mind.  Of  similar  import  is  the 
testimony  of  T.  M.  Word^  present  sheriff  of 
Multnomah  county,  who  as  notary  public  on 
January  31,  1911,  took  her  acknowledgment 
to  a  deed  executed  by  her  u  executrix  ot  her 
husband's  will. 

Dr.  H.  W.  Hegele  treated  Mrs.  Ozouf  dur- 
ing May  and  June,  1910,  for  eczema.  Ue 
says:  ,"She  had  no  delusions  nor  any  de- 
rangement of  any  of  her  mental  faculties. 
As  to  her  m^tal  condition,  she  was  slow  to 
respond  to  questions;  her  volition  was  not  as 
active  aa  It  would  be  in  a  person  where  they 
did  not  have  the  condition  of  grief  audi  as 
her  case  showed.  Her  replies  were  very  defi- 
nite and  intelligent.  I  spoke  to  her  about 
herself,  and  she  told  me  that  she  did  not  care 
to  have  anybody  bother  very  much  with  her ; 
that  she  liked  to  be  left  alone.  Her  answers 
were  intelligently  given.  She  tocdc  time  to 
think  them  over,  because  a  person  of  her 
age  does  not  think  rapidly  as  a  person  that 
ia  younger.  Her  reason  was  clear  and  defi- 
nite." He  farther  says  that  she  conversed 
with  him  very  rationally  aa  late  as  April 
22,  1913. 

Dr.  WilUamson,  witness  for  the  plaintiffs, 
in  rebuttal,  was  for  many  years  a  physician 
at  the  Oregon  State  Hospital  for  the  Insane, 
and  a  specialist  In  the  treatment  of  mental 
and  nervous  diseases.  At  the  time  of  the 
hearing  he  was  condacting  a  private  hmpital 
of  his  own  for  the  treatment  of  such  mala- 
dies. Mrs.  Ozouf  went  to  bis  sanitorlum  for 
treatment  the  latter  part  of  February,  190S, 
and  remained  there  for  several  weeks  under 
his  daily  observation.  Dr.  Williamson  de- 
scribed her  physical  ailment  aa  the  rigidity 
of  paralysis  agitans.  He  says  that  "ber  mind 
was  tinged  with  this  melancholy,  but,  so  far 
as  being  irrational  In  ber  ^>eecli,  at  no  time 
did  she  express  an  irrational  idea.  Her  con- 
versation outside  of  her  complaint  about  her^ 
self  was  always  strictly  coherent  and  ration- 
al.**  He  farther  saya:  "She  la  not  insane. 


Her  mind  is  affected  In  this  that  it  does  not 
operate  quickly.  There  is  a  retardation 
which  she  Is  unable  to  control ;  but  when 
it  comes  to  the  ultimate  expression  of  ber 
ideas  they  are  rational  and  correct" 

What  would  seem  to  be  a  controlling  fac- 
tor on  the  subject  in  this  state  of  the  testi- 
mony is  found  in  the  letters  written  by  Mrs. 
Ozouf,  a  few  of  which  only  will  be  here  no- 
ticed. In  her  letter  of  August  2S,  1907,  to 
Mr.  Black,  she  writes  about  deposits  in  the 
Drain  Bank  which  had  recently  suspended; 
about  Hazel  coming  home  with  her  sister,  to 
stop  at  Astoria  en  route,  and  asks  Blade  to 
send  them  money.  She  tells  of  suffering  with 
the  abscess  under  her  arm,  and  speaks  of 
other  family  affairs,  and  says,  "I  am  piling 
work  onto  you."  September  10th,  she  sends 
the  address  of  some  nephews  and  speaks  of 
receiving  a  letter  from  the  defendant  Annie 
Northup,  and  of  writing  to  Hazel  to  come  on 
without  their  delayed  trunks,  and  to  inform 
Black  that  they  would  be  in  Portland.  Sep- 
tember 20th  she  inquires  about  her  late  hus- 
band's property  and  about  what  notes  and 
mortgages  can  be  first  called  In.  She  says 
she  wants  Warren  Reed's  note  taken  up  the 
day  it  is  due.  Later  she  writes  of  collecting 
money  from  Warren  and  directs  Blatft  to 
send  bis  note  to  hint.  She  tells  of  negotiating 
the  loan  to  Mrs.  Dimick,  and  says:  "I  wish 
I  could  see  you  so  as  to  have  a  talk  about 
business,  but  this  matter  is  O.  K.,  but  we 
could  not  wait  for  you  to  come."  October 
31st,  she  speaks,  among  other  things,  about 
receiving  a  letter  from  Mrs.  Dimick,  and 
hopes  everything  will  prove  satisfactory  so 
that  she  can  have  the  money.  November  22d, 
she  writes  to  Black  about  a  letter  received 
from  Mrs.  Dimick  complaining  that  Black 
bad  declined  the  loan  of  f2,600  already  prom- 
ised by  Mrs.  Ozouf.  The  latter  hopes  It  can 
be  arranged  rather  than  break  her  promise 
to  make  the  loan.  The  writer  also  speaks  in 
that  letter  of  the  Fishers,  who  owed  ber 
some  money,  wanting  to  dissolve  partnership, 
and  says  she  thought  It  was  all  right,  but 
referred  tbem  to  Black.  January  24,  1908, 
she  writes  again  to  Black  hoping  that  he  will 
see  that  everything  la  secured  about  Mrs. 
Conlisk's  house,  and  aska  to  have  It  Insured. 
It  otherwise  appears  in  testimony  that  she 
had  advanced  some  money  to  enable  Bfrs. 
Conlisk  to  build  a  bouse  in  Portland,  and 
that  she  was  to  be  secured  by  some  lien  on 
the  house  whereby  the  rent  should  be  applied 
to  the  interest.  She  refers  in  this  letter  to 
Bla<^'s  intention  to  go  to  Roaeburg  to  make 
a  final  settlement  of  her  husband's  estate, 
and  inquires  in  what  bank  he  deposited  the 
Interest  from  the  loan  made  to  one  Maupin. 
,  These,  with  other  letters,  are  as  dearly 
and  connectedly  written  as  one  could  wish, 
and  come  from  the  pen  of  one  evidently  well 
educated  and  skilled  In  business.  They  speac 
stronger  than  the  testimony  of  any  wlmess 
of  a  clear  intellect,  and,  were  the  scale  other- 
wise at  a  balance  would  certainly  main  ft 
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preponderance  In  favor  of  the  plaintiffs  who 
hold  the  n^ative  of  the  qnestlon  at  Issue.  . 

G<Hisldering  medical  testimony,  the  evi- 
dence given  by  Dr.  Williamson,  a  skillful 
alienist  of  wide  exi>erience,  who  observed  her 
for  a  long  period  of  time,  and  that  of  Dr. 
Hegele,  who  observed  her  much  longer  than 
the  physicians  testifying  for  the  defendants, 
make  a  showing  certainly  of  greater  value 
than  the  evidence  of  the  physicians  called 
for  the  defendants,  especially  since  the  lat- 
ter gave  the  patient  only  casual  observation 
and  did  not  disclose  at  the  time  to  any  one 
their  belief  that  she  was  insane.  The  value 
of  the  opinions  of  nearly  all  the  witnesses 
for  the  defendants  Is  much  depreciated  by  the 
fact  that  they  transacted  business  directly 
with  her  and  took  her  checks  in  payment  of 
their  demands  at  the  very  time  they  now 
Mty  she  was  Insane.  None  of  them  vouch- 
safes the  idea  that  she  was  so  Insane  that  she 
did  not  or  could  not  understand  the  nature 
and  Qnali^  of  the  business  in  which  she  was 
engaged.  On  the  contrary,  one  of  them  al- 
ready noted  says  In  substance  that  she  knew 
enough  for  that  purpose  and  did  not  need  any 
explanation.  Her  letters  show  that  she  rec- 
ognized Black  aa  her  business  representative 
and  disclose  a  capacity  for  such  affairs  above 
the  average.  A  careCul  study  of  the  testi- 
mony leads  to  the  conclusion  that  the  evi- 
dence on  the  subject  of  Mrs.  Ozouf  b  insanity 
preponderates  in  favor  of  the  plaintiffs,  and 
thAt  she  was  possessed  of  ample  mentality  to 
folly  and  fairly  comprehend  the  nature  of 
the  business  In  which  she  was  engaged  at  the 
time  she  eizecnted  the  power  of  attorney  and 
at  the  time  the  deeds  were'  executed  by  her 
agent. 

[I]  It  remains  to  determine  whether  the 
execution  of  the  conveyances  mentioned  was 
within  the  scope  of  the  authority  conferred 
upon  the  attorney  In  fact  His  power  of  attor- 
ns, among  other  things,  after  appointiog  him 
such  attorney,  authorized  him  to  "lease,  let, 
demise,  bargain,  sell,  remise,  release,  convey, 
mortgage  and  hypothecate  lands,  tenements, 
and  hereditaments,  upon  such  terms  and  con- 
ditions and  nndor  soch  covenants  as  he  shall 
Olnk  flt  *  *  *  And  also  for  me  and  In 
my  name  and  as  my  act  and  deed,  to  sign, 
seal,  execute,  deliver,  and  acknowledge  such 
deeds,  covenants,  indenture,  *  *  •  and 
other  instruments  In  writing  of  whatever 
Und  and  nature.  Giving  and  granting  unto 
my  said  attorn^  full  power  and  authority 
to  do  and  perform  all  and  every  act  and  thing 
whatsoever  requisite  and  necessary  to  be 
done  in  and  about  the  premises,  aa  fully  to 
all  intents  and  purposes  as  I  might  do  or 
could  do  if  personally  present,  with  full  pow- 
er of  snbsUtntlon  and  revocation,  hereby 
ratifying  and  confirming  all  that  my  said  at- 
torney or  his  snbsfltnte  or  Bubstltntes  diall 
lawfully  do  or  cause  to  be  done  by  virtue  of 
ttiese  inesents." 

[I]  It  is  contended  on  behalf  of  the  defend- 


ant that  this  authority  did  not  Include  a  gift 
of  the  property  Involved,  and  this  Is  techni- 
cally true;  but  it  is  overcome  by  the  other 
technical  truth  that  the  conveyances  were 
made  on  the  money  consideration  of  $10  la 
one  case,  and  $1  In  the  later  conveyance. 
The  attorney  In  fact  was  within  the  letter 
of  his  authority  to  convey  the  lands  upon 
such  terms  as  he  should  think  fit  In  Aeter- 
mining  wbether  the  act  was  within  the  spirit 
of  the  authority  conferred  upon  Black  by 
Mrs.  Ozouf,  we  may  resort  to  the  parol  testi- 
mony offered  by  the  parties.  The  defendants 
contend  that  the  terms  of  the  power  of  attor- 
ney cannot  be  enlarged  by  resorting  to  sudh 
testimony,  and  that  it  must  speak  for  itself. 
This  may  be  conceded,  but  that  Is  not  the 
guestloQ.  Section  713,  L.  O.  L.,  reads  thus: 
"When  the  terms  of  an  agreement  have  been 
reduced  to  writing  by  the  parties,  it  is  to  be 
considered  as  containing  all  those  terms,  and 
therefore  tbere  can  be,  between  the  parties 
and  their  representatives  or  successors  in  in- 
terest, no  evidence  of  the  terms  of  the  agree- 
ment, other  than  the  contents  of  the  writing, 
except  in  the  following  cases:  (1)  Where  a 
mistake  or  imperfection  of  the  writing  Is  put 
in  issue  by  the  pleadings;  (2)  where  the  va- 
lidity of  the  agreement  is  the  fact  in  dispute. 
But  this  section  does  not  exclude  other  evi- 
dence of  the  circumstances  under  which  the 
agreement  was  made  or  to  which  It  relates,  as 
defined  In  section  717,  or  to  explain  an  ambi- 
guity, intrinsic  or  extrinsic,  or  to  establish  11- 
l^llty  or  fraud.  Hie  term  'agreement'  In- 
cludes deeds  and  wills  as  well  as  contracts  be- 
tween parties."  Here  the  validity  of  the  pow- 
er of  attorney  is  the  crucial  tact  in  dispute, 
and  for  the  proper  construction  of  the  instru- 
ment. In  the  language  of  section  717,  L.  O.  L., 
we  may  resort  to  "the  circumstances  under 
which  it  was  made,  including  the  situation  of 
the  subject  of  the  instrument  and  of  the  par- 
ties to  it"  so  that  the  court  may  be  placed 
in  the  position  of  those  whose  language  It  Is 
Interpreting. 

[7]  As  partly  stated  above,  Mrs.  Ozouf  was 
possessed  of  a  considerable  fortune  of  her 
own,  besides  which  she  Inherited  a  large  es- 
tate from  her  husband.  At  the  time  her  In- 
terest In  the  lands  in  question  was  unproduo* 
tlve.  She  was  well  advanced  In  years.  Her 
husband  advised,  and  she  acquiesced  In  that 
counsel,  that  It  would  be  a  burden  to  her,  and 
that  it  would  be  a  proper  thing  to  convey  her 
Interest  in  her  deceased  brother's  estate  In 
those  lands  to  her  brothers  and  sisters,  and 
she  still  had  that  purpose  after  her  husband's 
death,  as  stated  by  the  undisputed  testimony 
of  Black,  for  whose  credit  as  a  witness  the 
defendants  have  vouched  br  making  him 
speak  for  them  from  the  witness  stand.  This 
is  also  disclosed  by  the  testimony  of  Mrs. 
Fanny  Dimlck,  a  wholly  disinterested  wit- 
ness and  UfeliHig  friend  and  acquaintance  ot 
Mrs.  Ozouf,  who  states  that  the  latter  told 
her  that  she  did  not  wlah  to  be  burdened  wldk 
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her  one-flftb  of  the  property  of  Robert  Wade 
which  she  had  Inherited,  and  that  she  would 
like  to  torn  It  orer  to  ber  brothers  and  As- 
ters. It  must  be  borne  In  mind,  also,  that 
she  reserved  her  Interest  In  about  900  acres 
of  randi  land  belonging  to  her  deceased 
brother.  It  thus  appears  that  the  convey- 
ances were  the  result  of  a  settled  purpose  of 
Mrs.  Ozouf  formed  at  the  time  when  no  ques- 
tion Is  made  of  her  soundness  of  mind.  It 
was  a  natural  and  proper  thing  for  ber  to  do 
considering  her  flnaucial  condition  at  the 
time,  and  the  relation  she  bore  to  the  objects 
of  her  bounty.  It  does  not  appear  anywhere 
In  the  testimony  that  any  effort  was  made 
by  any  one  to  Influence  her  in  her  decision, 
but  that  it  was  the  culmination  of  her  own 
matured  design.  The  act  of  the  attorney 
was  within  the  strict  letter  as  well  as  within 
the  spirit  of  the  power  conferred  upon  him. 

The  defendants  rely  mainly  upon  the  case 
of  Coulter  v.  Portland  Trust  Co.,  20  Or.  469, 
26  Pac.  S65,  27  Pac.  266.  In  that  case,  under 
a  power  of  attorney  authorizing  the  agent 
thus  created  to  buy,  sell,  or  transfer  real  es- 
tate, the  attorney  In  fact  conveyed  the  land 
to  a  grantee  charging  the  same  with  the  sup- 
port and  maintenance  of  a  minor  daughter 
of  the  grantor.  The  court  very  properly  held 
that  this  did  not  constitute  a  sale  within  the 
meaning  of  the  instrument  creating  the  pow- 
er, and  that  it  was  wholly  foreign  to  the  in- 
tention of  the  person  creating  the  agency. 
In  other  words,  as  the  court  points  out,  it 
amounted  to  an  executory  agreement,  the 
performance  of  which  by  the  grantee  was  In 
no  wise  secured.  On  the  subject  to  which 
It  Is  applicable,  this  case  Is  quoted  with  ap- 
proval in  Security  Savings  Bank  v.  Smith, 
38  Or.  72,  62  Pac.  794,  84  Am.  St  Rep.  756, 
where  Mr.  Justice  Wolverton  lays  down  the 
rule  In  such  matters  in  this  language :  "These 
roles  of  construction  in  no  wise  conflict,  how- 
ever, with  another  Just  as  well  established, 
and  of  equal  potency  and  power,  which  Is 
that  the  object  of  the  parties  must  always  be 
kept  in  view,  and,  where  the  language  will 
permit,  that  construction  should  be  carried 
out  that  will  support  Instead  of  defeat  the 
purpose  of  the  Instrument."  Mr.  Justice 
Wolverton  also  quotes  with  approval  the  lan- 
guage of  Hemstreet  v.  Burdlck,  90  111.  444: 
"But  it  la  said  the  power  must  be  strictly 
construed.  This  may  be  true,  hut  It  does 
not  require  that  It  shall  be  so  construed  as 
to  defeat  the  Intention  of  the  parties.  Where 
the  intentloD  fairly  appears  firom  the  lan- 
guage «nployed,  that  intention  must  control. 
A  strained  construction  should  never  t>e  giv- 
en to  defeat  that  intention,  nor  to  embrace 
In  the  power  what  was  not  Intended  by  the 
parties." 

It  follows  that  the  execution  of  the  power 
of  attorney  by  Mrs.  Ozouf  was  a  valid  and 
binding  act,  and  that  the  deeds  In  question 
executed  by  her  attorney  in  t&ct  in  pursu- 


ance of  Qiat  anOiorl^  are  also  binding  upon 
her.  The  circuit  court  erred  In  setting  aside 
those  deeds,  and  its  action  in  that  respect 
must  be  reversed.  For  want  of  proof  the 
suit  of  the  plalntifEs  so  far  as  tt  cohtemplatet 
a  correction  of  the  alleged  mistake  must  like- 
wise be  disregarded. 

A  decree  wlU  therefore,  he  entered  here  to 
the  effect  that  the  plalntUTs  take  nothing  in 
respect  to  the  alleged  mistake  In  the  con- 
veyance; that  the  defendants  take  nothing 
by  th^r  cross-bill ;  that  plaintiffs  have  a  de- 
cree eatabllsblng  the  validity  of  the  deeds  of 
February  8,  1908,  and  of  January  4,  1909; 
and  that  none  of  the  parties  recover  costs  or 
disbuTsementa  ttom  ^ther  of  the  others. 

McBRIDE.  a  J.,  and  MOORB  and  RAM- 
SEY, JJ.,  concur. 

"  (70  Or.  101) 

STROM  V.  HANCOCK  LAND  CO. 
(Supreme  Court  of  Oregon.   April  7,  1914.) 

1.  Advebse  Possessiom  (i  25*)— Actual  Oc- 

CUPANCY—OCCUPARCT  BT  AGENT. 

Possession  by  an  agent  is  the  possession  of 
the  principal,  for  the  purpose  of  acquiring  title 

by  adverse  possession,  though  the  principal  never 
personally  occupied  the  laud. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  §§  116-120;  Dec.  Dig.  $  25.*] 

2.  Advebse  Possessiov  ({  86*)— Exclusive- 
nebs  OF  PossEsaion. 

Where  a  100-acre  tract  Inclosed  by  fencr 

was  occupied  by  an  agent  for  his  principal  till 
the  principal  sold  him  a  7-acre  tract  out  of  it, 
including  the  land  in  dispute,  after  which  he 
continued  to  occupy  the  7  acres  as  his  own  land, 
and  the  remainder  as  agent,  though  for  a  time 
the  entire  100  acres  were  inclosed  by  a  common 
fence  and  the  agent  lived  on  a  portion  other 
than  that  be  had  purchased,  there  was  no  such 
common  or  mixea  possession  by  the  principal 
and  agent  as  interrupted  the  contiouity  of  dis- 
Beisio  of  the  former  owner  of  the  land  in  dis- 
pute. 

lEd.  Note.— For  other  cases,  see  Adverse  Pos- 
session, CenL  Dig.  H  139-14S;   Dee.  Dig.  | 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County ;  Henry  E.  McGinn. 
Judge. 

Suit  by  Qustav  Strom  against  the  Han- 
cock Land  Company  to  determine  an  adverse 
claim  to  real  property,  etc  From  a  decree 
for  plaintiff,  defendant  appeals.  Affirmed. 

B.  B.  Seabrook,  of  Portland  (Malarkey, 
Seabrook  &  Dibble,  of  Portland,  on  the  brief), 
for  appellant  A.  H.  Tanner,  of  Portland 
(John  Van  S^nte,  of  Portland,  on  the  brief), 
for  respondent 

RAMSEY,  J.  On  the  22d  day  of  Hardi. 
1012,  the  plaintiff  commenced  this  suit  The 
complaint  alleges  that  the  plaintiff  is,  and 
for  a  long  time  prior  to  the  date  of  the  com- 
mencement of  this  suit  was,  the  owner  hi 
fee  simple  and  in  the  actual  inssesslon  of 
lot  No.  1,  in  block  No.  1,  in  Delmar  Shaver's 
Second  addition  to  the  city  of  Portland. 
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Multnomah  county,  Or.,  according  to  the 
duly  recorded  map  and  plat  thereof.  The 
complaint  alleges,  also,  that  the  defendant 
has  unjustly  claimed,  and  now  unjustly 
claims,  an  estate  or  interest  In  said  real  prop- 
erty or  some  part  thereof,  adverse  to  the 
plaintiff;  that  the  claim  of  the  defendant 
is  without  any  right  whatever ;  and  Uiat  the 
defendant  has  no  estate,  right,  title,  or  in- 
terest whatever  in  said  premises,  or  In  part 
thereof.  The  complaint  alleges,  also,  title  to 
said  premises  in  fee  under  and  by  virtue  of 
the  statute  of  limitations,  for  the  reason  that 
neither  the  defendant  nor  any  of  its  predeces- 
sors or  grantors  have  been  In  possession  of 
said  real  property  within  the  ten  years  pre- 
ceding the  commencement  of  this  suit,  and 
that  the  plaintiff,, his  grantors  and  predeces- 
sors In  title  and  Interestt  bad  been  in  the 
actual,  open,  visible,  notorloos,  continuous, 
hostile,  and  adverse  possession  of  the  above- 
described  property  for  more  than  ten  years 
prior  to  the  commencement  of  this  suit,  etc. 
The  complaint  pnys  for  a  decree  declarhig 
that  the  plaintiff  Is  the  owner  In  fee  simple 
of  said  real  premises,  and  that  the  defend- 
ant has  no  claim,  right,  title,  or  interest  in 
or  to  said  real  property,  or  any  part  thereof, 
and  barring  all  claim  of  the  defendant  In 
or  to  said  real  property,  and  qoietlng  the 
plaindfTs  title  thereto.  The  answer .  denies 
most  of  the  allegations  of  the  c(»nplaiQt.  and 
I^eads  Utle  In  the  defendant  as  to  a  part  of 
the  real  premises  described  in  the  com- 
plaint. The  reply  denied  the  allegations  of 
tbe  answer.  The  court  below  made  &idln{^ 
and  entered  a  decree  for  the  plaintttX,  as 
prayed  for  in  the  complaint  The  defendant 
appeals,  and  Claims  that  tbe  findings  and  the 
decree  of  tbe  court  bdow  are  not  supported 
by  the  evidence. 

Tbe  parties  stlpnlated,  In  the  court  below, 
that  the  plalntifC  owns  all  of  the  premises 
descrll)ed  In  the  complaint  lying  south  of  the 
north  line  of  tbe  donation  land  claim  of  Wil- 
liam Irving,  and  that  the  defendant  owns  all 
land  lying  north  of  the  north  line  of  Delmar 
Shaver's  Second  addition,  as  shown  on  the 
recorded  plat  thereof,  and,  also,  that  If  the 
north  line  of  the  William  Irving  donation 
land  claim  is  situated  south  of  the  north  line 
of  the  said  Delmar  Shaver's  Second  addi- 
tion, then  the  defendant  owns  so  much  of 
the  premises  described  in  tbe  complaint  as 
is  north  of  the  north  line  of  the  William  Irv- 
ing donation  land  claim,  unless  the  plaintiff 
or  his  predecessors  or  grantors  have  acquired 
title  thereto,  by  adverse  possession,  In  which 
case  said  premises  are  owned  by  the  plain- 
tiff. 

The  weight  of  the  evidence  shows  that  the 
north  line  of  the  donation  land  claim  of  Wil- 
liam Irving  is  about  20  feet  south  of  the 
north  line  of  tbe  said  Second  Addition  of 
Delmar  Shaver.  Hence  tbe  further  question 
to  be  determined  is  whether  the  plaintiff,  his 
predecessors. and  grantors,  bad  had  prior  to 


the  commencement  of  this  suit  tbe  adverse 
possession  of  the  land  now  covered  by  said 
lot  No.  1,  of  said  block  No.  1,  of  Delmar 
Shaver's  Second  addition  to  the  city  of 
Portland,  described  In  the  complaint,  for  the 
period  of  at  least  ten  years. 

The  land  In  dispute  was  supposed  to  be  a 
part  of  the  donation  land  claim  of  William 
Irving  and  wife.  The  Delay  donaUon  land 
claim  adjoined  the  Irving  claim  on  the  north, 
and,  according  to  the  contention  of  the  plain- 
tiff, the  north  line  of  the  Delmar  Shaver's 
Second  addition  colndded  with  the  north 
boundary  of  the  Irving  claim  and  the  south 
line  of  the  Delay  claim.  As  stated  supra, 
according  to  recent  surveys,  it  seems  that 
the  north  line  of  Delmar  Shaver's  Second 
addition  extends  about  20  feet  north  of  the 
north  line  of  the  Irving  claim,  and  that  about 
20  feet  of  the  north  part  of  the  property  de- 
scribed In  the  com^int,  and  claimed  by  the 
plalnUff,  is  dtnated  iip<m  the  Delay  dalm, 
and  that  it  does  not  belong  to  the  ^aintlft, 
unless  he  and  his  grantors  and  predecessors 
had  had  adv^ise  possession  thereof  tor  at 
least  ten  continuous  years  prior  to  the  com- 
mencement of  this  salt  The  plaintiff  con- 
tends that  he  and  his  predecessors  in  title 
had  been  in  the  adverse  possession  of  said 
land  for  more  than  ten  years,  and  the  court 
below  sustained  his  contention. 

Mrs.  E.  Byan  was  one  of  the  witnesses  for 
the  plaintiff.  She  was  formerly  the  wife  of 
Capt  William  Irvii^  and  he  and  she  set- 
tled on  the  Irving  claim  and  received  title 
thereto  as  donees  under  the  Donation  Law 
of  1850  (Act  Sept  27,  1850,  c.  76,  9  Stat  496). 
The  land  in  dispute  was  supposed  to  be  on 
that  part  of  said  claim  set  apart  by  the  gov- 
ernment to  Mrs.  Irving.  She  remembers 
when  the  north  l>oundary  line  of  the  Irving 
claim  was  surveyed.  She  resided  on  said 
claim  with  her  husband,  Capt  Irving.  la 
1860  she  and  Capt  Irving  moved  -to  British 
Columbia,  and  they  remained  there  for  years. 
Mrs.  Ryan  was  acquainted  with  Joshua  De- 
lay, the  owner  of  the  Delay  claim.  Mrs.  Ry- 
an says  that  a  fence  was  built  on  the  line 
between  the  Irving  and  Delay  claims  about 
1870  according  to  tbe  government  survey. 
She  says  that  that  fence  was  always. recog- 
nized as  the  line  between  the  claims.  She 
testified  that  Irving  claimed  to  own  op  to 
that  fence.  Asked  whether  Joshua  Delay  al- 
ways recognized  that  fence  as  the  division 
line  between  the  two  claims,  she  answered, 
"Yes,  they  never  disputed  it"  She  says  that 
she  never  beard  of  Delay's  questioning  that 
that  fence  was  on  the  line.    <See  Er.  p.  32.) 

Mrs.  Ryan  says  that  she  and  Mr.  Irving 
claimed  to  own  the  land  up  to  the  old  fence. 
(Kiv.  pp.  31,  32.)  She  says  that  she  and  Irv- 
ing moved  to  British  Columbia  in  1860.  and 
that  O.  W.  Shaver  came  over  in  1860  to  look 
after  tbe  land  for  her,  and  he  looked  after 
her  land,  including  the  land  in  question,  and 
farmed  It,  and  that  there  were  some  frolt 
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trees  on  It  Mrs.  Byan  says  that  durii«  the 
time  she  resided  In  BrUlsta  Columbia  she 
came  to  Portland  every  year.  She  says  that 
the  old  fence  referred  to  was  a  rail  fence. 
She  says,  also,  on  cross-examination,  thai 
she  remembers  the  part  of  her  land  that  she 
sold  to  Q.  W.  Shaver,  and  that  the  fence' 
aromid  her  land  Included  the  land  that  she 
sold  to  Shaver,  and  also  other  land  owned 
by  her. 

The  patent  to  Uie  Irvlngs  was  Issued  No- 
vember 13,  1865. 

Mrs.  Ellzabetb  J.  Irving  (Ryan)  conveyed 
to  G.  W.  Shaver,  on  June  16,  1876,  seven 
acres  and  a  traction  of  her  part  of  the  Irving 
claim,  and  this  tract  Is  the  land  tliat  was 
laid  out  as  Deltoar  Shaver's  Second  addition 
by  O.  W.  Shaver  and  wife  in  1000,  and  the 
land  in  dispute  la  lot  No.  1,  In  block  No.  1. 
in  said  addition.  When  this  addition  was 
laid  out,  O.  W.  Shaver  believed  that  all  of  it 
was  on  the  Irving  claim. 

Delmar  Shaver,  a  'son  of  G.  W.  Shaver, 
was  a  witness  for  the  plaintiff.  He  was 
bom  and  reared  on  the  Irving  claim,  and 
lived  on  it  until  after  he  was  23  years  old. 
He  lived  there  with  his  father  Q.  W.  Shaver, 
and  is  familiar  with  those  premises.  He  says 
that  the  first  fence  that  Inclosed  the  Irving 
land,  on  which  his  father  resided  so  long, 
was  an  old  rail  fence,  and  that  when  bis 
father  bought  the  seven-acre  piece  (in  1876) 
it,  including  what  bis  father  bought,  was  in- 
closed as  one  piece,  and  that  the  old  rail 
fence  was  there  then.  He  says  that  he  does 
not  know  when  this  old  rail  fence  was  built, 
but  it  was  there  as  far  back  as  he  can  re- 
member. This  witness  says  that  (after  his 
father  bought  the  seven-acre  tract)  they  built 
a  board  fence  on  what  was  supposed  to  be 
the  line  of  the  old  rail  fence,  and  that  the 
board  fence  was  supposed  to  be  on  the  line 
between  the  Irving  and  Delay  claims,  and 
he  says  that  the  line  where  said  fence  was 
built,  as  he  understood  It,  always  bad  been 
recognized  as  the  line  between  said  two 
claims,  and  that  he  never  heard  anything  to 
the  contrary,  until  a  few  years  ago.  Asked 
how  long,  to  his  knowledge,  the  Irvinf?  land 
(on  which  his  father  lived)  had  been  fenced 
all  around  by  a  substantial  fence,  he  an- 
swered that  he  was  bom  there,  and  that  it 
was  fenced  and  Inclosed  then,  and  that  they 
always  had  It  for  pasture  and  for  an  orchard, 
and  he  testified  (Ev,  p.  23)  that  bis  father 
always  claimed  up  to  the  old  fence  line,  and 
that  his  father  cleared  the  ground  up  to  that 
line.  He  says  they  used  part  of  the  land, 
and  had  a  big  orchard.  On  cro.sa-examina- 
Hon,  he  testified  that,  before  hl8  father 
bought  said  seven-acre  tract  of  Mrs.  Irving, 
there  was  a  rail  fence  entirely  around  It; 
but  he  said,  also,  that  the  fence  Inclosed  other 
lands  I)eiitdes  what  his  father  bought  He 
says  that  he  helped  build  the  board  fence, 
but  that  the  board  fence  Itself  did  not  go 
around  the  whole  piece,  and  that  It  connected 
with  the  old  rail  fence,  and  that  the  board 


fence  on  the  north  line  was  built  along  the 
line  of  the  rail  fence.  He  says  that  his 
father  had  the  seven-acre  tract  Inclosed  with 
Mr.  Ryan's  property.  He  says  tlut  all  of 
the  property  was  inclosed  when  his  father 
bought  the  seven-acre  tract,  and  that  his 
father  took  cai-e  of  Mrs.  Ryan's  property  and 
lived  on  It  until  his  death.  He  saya  that 
the  ln<do8are  included  more  than  100  acres 
of  land  belonging  to  Mrs.  Byan,  and  what 
she  sold  to  bis  &ther,  and  that  his  father 
raised  wheat  and  oats  on  this  land  and  had 
a  large  orchard.  He  says  that  his  father  did. 
not  reside  on  the  piece  that  be  bought  of 
Mrs.  Byan.  but  on  the  part  that  she  did  not 
sell  to  him.  It  appears  that  G.  W.  Shaver 
lived  on  this  property  from  about  1860  until 
his  death,  a  period  of  about  40  years,  and 
took  care  of  It  for  Mrs.  Byan,  as  her  agent 

It  is  impracticable  to  set  out  a  summary 
of  all  the  material  evidence.  There  were 
three  other  witnesses  for  the  plaintiff. 

The  defendant  did  not  offer  any  evidence 
on  the  subject  of  adverse  p(rasesslon.  It  put 
a  witness  on  the  stand  to  prove  that  the 
20-foot  strip  in  dispute  was  not  In  the  Irving 
claim,  and  rested.  Hence  the  qu«(t1on  as  to 
adverse  possession  must  be  determined  on 
the  evidence  produced  by  the  plaintiff. 

The  defendant  In  its  brief  gives  a  summary 
of  the  facts  as  shown  by  the  evidence  as 
it  viewed  them:  (a)  It  admits  that  Mrs.  Ry- 
an, as  early  as  1872,  had  a  rail  fence  built 
inclosing  about  100  acres  of  her  land,  and  that 
during  that  time,  and  for  many  years  after- 
wards, G.  W.  Shaver,  as  agent  of  Mrs.  Ryan, 
was  in  possession  of  this  100  acres,  so  Inclos- 
ed, and  that  this  fence  was  built  as  early  as 
1872.  and  did  Inclose  that  part  of  the  De- 
lay claim  that  is  In  dispute  in  this  suit 
The  evidence  shows  that  this  fence  was 
built  In  1870,  and  that  it  inclosed  the  land 
In  dispute,  and  that  O.  W.  Shaver,  as  agent 
of  Mrs.  Ryan,  lived  on  this  100-acre  tract 
continuously  from  1870  until  his  death  in 
1901,  about  80  years.  Shaver  raised  wheat 
oats,  and  fralt  on  said  land.  The  Inclosare 
appears  to  have  been  an  ordinary  rail  fence, 
(b)  The  defendant  admits,  also,  that  Mrs. 
Ryan  in  1876  sold  and  conveyed  seven  acres 
vidthin  said  100-acre  inclosure  to  Q.  W.  Shav- 
er and  described  said  parcel  In  said  convey- 
ance by  metes  and  bounds.  The  defendant 
claims  that  this  deed  did  not  describe  any 
part  of  the  small  strip  in  dispute,  and  this 
contention  seems  to  be  trae;  but  the  evidence 
shows  that  that  conveyance  included  the 
laud  mnnlng  up  to  the  north  line  of  the 
Irving  claim,  and  that  both  Mrs.  Ryan  and 
G.  W.  Shaver  believed  and  understood  that 
it  did  Include  the  land  In  dispute,  and  that 
both  Mrs.  Ryan  and  G.  W.  Shaver  claimed 
the  land  up  to  the  said  old  rail  fence  which 
the  defendant  admits,  and  the  evidence 
shows,  included  the  strip  In  dispute.  The 
evidence  shows  that,  prior  to  the  execution 
of  said  deed.  G.  W.  Shaver  held  and  had 
possession  of  said  land  for  Wcb.  Ryan  as  her 
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agent,  and,  from  tbe  idate  of  said  deed  un- 
til his  death,  he  held  Bsid  sevoi-acre  truci 
as  tbe  owner  thereof  and  not  as  agent  for 
Mrs.  Kyan;  bnt  he  held,  the  remainder  of 
said  tract  as  bw  agoit  until  his  death,  (c) 
The  defendant  dalma  tiiat  iln.  Byan  re- 
sided In  British  Colombia  for  many  years 
and  did  not  reside  on  said  100-acre  tract; 
but  that  it  was  inclosed  with  a  rail  fwce  In 
1872»  and  frmn  that  time  on  she  had  O.  W. 
Shaver  In  the  possession  of  said  land  as  her 
agent,  and  that  he  held  It  for  her.  Tbe  evi- 
dence shows  that  be  was  In  the  actual  pos- 
session of  all  of  saia  100-acre  tract  all  of 
said  time  as  her  agent  His  posaesdcm  was 
her  possession. 

Tbe  defendant  admits  an  adverse  posses- 
sion In  G.  W.  Shaver  from  1897  until  about 
1901,  and  admits  that  the  pbilntiff  bad  ad- 
verse possession  of  the  premises  during  tbe 
seven  years  prior  to  the  commencement  of 
this  suit,  but  claims  that  there  was  a  breach 
of  several  years  in  the  possession  between 
the  possession  of  O.  W.  Shaver,  and  that  of 
the  plaintiff,  and  that  the  plaintiff  cannot 
add  to  his  possession  that  of  any  of  bis  pred- 
eecasoKL  (d)  The  defendant  admits  that 
tbe  100-acre  tract,  including  the  strip  in 
di^ut^  w^  Inclosed  with  a  fence  from  1872 
until  the  death  of  G.  W.  Sbaver.  about  1901. 
We  think  that  the  fence  was  built  about 
1870,  and  that  the  inclosure  and  possession 
continued  until  G.  W.  Shaver's  death  and 
beyond  that  date,  bnt  we  will  call  It  a  period 
of  30  years.  All  of  tbe  100-acre  tract,  In- 
cluding the  tract  In  dispute,  was  inclosed 
with  a  substantial  fence.  The  su^dency  of 
the  fence  has  not  been  questioned. 

The  defendant,  commenting  on  this  posses- 
sion, says,  In  its  brief:  "Sbaver  extended 
her  (Mrs.  Ryan's)  fence  over  the  line  be- 
tween her  land  and  Delay's.  This  was  with- 
out color  of  title,  and,  to  be  adverse,  posses- 
sion must  be  actual  occupancy.  The  occupan- 
cy  of  Shaver  was  not  her  occupancy  because 
she  herself  bad  not  taken  actual  possession, 
and  then  put  Shaver  in  possession,  but  Shav- 
er took  possession  for  hen-.  This  cannot  be 
done.  Disseisin  cannot  be  accomplished  by 
an  agent  or  tenant" 

[1]  The  counsel  for  the  defendant  seems  to 
fiilnk  if  Shaver  bad  been  acting  for  him- 
self, and  not  for  Mrs.  Ryan,  his  possession 
might  have  been  sufficient  to  constitute  ad- 
verse possession;  bnt  inasmuch  as  be  was 
acting  for  her,  as  b^  agent  his  possession 
was  not  her  possession  sufficiently  to  constl- 
tnte  adv«ae  possession  on  her  part.  In  tMs 
we  cannot  agree  with  counsel.  Shaver  was 
the  agent  of  Mrs.  Byan  and  acted  for  her. 
What  she  did  by  him  she  did  herself.  She 
caused  him  to  erect  the  fence  Inclosing  tbe 
100  acres,  including  the  land  in  dispute,  and 
when  this  was  done,  by  ber  authority,  and 
she  claimed  to  own  all  of  the  land  inclosed 
as  her  land,  such  acts  constituted  a  disseisin 
of  the  defendant's  grantors  as  to  the  land  in 
dispute. 


1  Cyc.  p.  996,  says:  "The  possession  of 
one's  agent  Is,  for  the  purpose  of  aoguiring 
title  by  adverse  possession,  the  possession  of 
the  principal" 

In  liSntry  v.  Parker,  S7  N^b.  353,  55  N.  W. 
962,  the  syllabus  Is  as  follows:  "One  may 
plead  adverse  possession  and  Is  entitled  to 
the  benefit  of  the  statute  relating  thereto, 
although  he  was  a  nonresident  and  absent 
from  the  state  during  a  portion  or  all  of  the 
period  covered  by  his  possession.  The  pos- 
session of  one's  agents  is,  for  the  purpose  of 
tlie  statute  of  limltatiois,  tbe  possession  of 
the  prlnctpaL" 

In  Den  ex  dem.  Boberts  v.  Moore,  8  WalL 
Jr.  298,  Fed.  Cas.  No.  11,906,  Justice  Grier 
says:  **I  think,  also,  the  30  years'  limitation 
applies  to  this  case.  Possession  by  an  agent 
or  manager  Is  actual  possession  within  the 
meaning  of  the  statute  (of  limitations)." 

31  Oyc.  1405,  says:  "If  an  agent  is  la  pos- 
session of  the  principal's  property,  by  author- 
ity of  tbe  principal,  possession  of  the  agent 
is  tbe  possession  of  the  principal,  and  will 
anthorize  the  agrat  to  maintain  against  third 
persons  possessory  acUons  with  refwdice  to 
tbe  pr<H>erty." 

In  Cochrane  v.  Faris,  18  Tex.  857,  tbe 
court  says:  "The  possession  of  the  tenants 
and  agent  of  Blley  was  the  possession  of 
Riley.  The  hmd  must  be  used  and  cultivat- 
ed, bnt  whether  this  be  done  by  BUey  or  his 
toiants  or  agent  those  holding  under  hlmt 
was  Immaterial." 

In  Whithead  v.  Foley,  28  Tex.  14,  the  court 
Btgrs:  "In  answer  to.  the  third  objection 
made  to  the  defense  relied  upon  by  this  de- 
fendant It  may  be  said  that  although  It  Is 
unquestionably  true  that  the  party  who  seeks 
to  protect  himself  under  this  section  of  tbe 
statute  must  show  that  be  has  title  or  color 
of  title,  as  defined  by  Uie  law,  or  holds  by 
chain  of  transfer,  *  •  *  has  possession 
of  the  land  in  dispute,  and  that  the  same  has 
been  held  adversely  to  the  plaintiff  during 
the  time  prescribed,  yet  there  Is  nothing 
which  defines  or  limits  the  manner  in  which 
he  must  hold  possession,  or  forbids  him  claim- 
lug  the  benefit  when  held  in  any  manner 
recognised  by  law,  as  suffident  to  invest  him 
with  actual  seisin  and  possession  of  the  land. 
It  is  Immaterial  whether  he  does  so  by  ac- 
tual individual  occupancy,  or  by  a  servant 
agent  or  attorney." 

In  McColman  v.  Wilkes,  3  Strob.  (S.  C.) 
470,  61  Am.. Dec.  638,  639,  the  court  says: 
"The  persons  who  held  tbe  land  for  tbe  plain- 
tiff were  rather  agents  than  tenants,  or  If 
tenants  they  were  not  lessees  of  a  particular 
parcel,  but  tenants  employed  to  hold  [Kisses- 
slon  of  the  whole.  •  •  •  The  possession 
of  such  a  tenant  or  agent  is  the  possession 
of  tbe  person  under  whom  he  holds,  as 
much  as  would  be  an  occupation  of  that  per- 
scm's  overseer  and  slaves  or  cropper  and 
hirelings."  See,  also,  Goodwin  v.  Sawyer,  33 
Me.  641. 

It  Is  held,  also,  that  where  the  owner  has 
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been  disseised,  he  can  re-enter  upon  thoi 
pranlsoB  by  an  agent,  and  by  such  re-entry 
toll  the  statute  of  limitations.  Campbell  v. 
WaUace.  12  N.  H.  SOT,  37  Am.  Dec. 
IngMraoU  r.  Lewis,  11  Pa.  219,  51  Am.  Dec. 
590;  liiumau  v.  Cranmer,  9  Pa.  41. 

L2]  We  find  from  the  evidence  that  tma 
1870  or  1872,  whom  the  100-acre  tract  was 
Inclosed  with  the  rail  fence,  until  18T6,  Mrs. 
Ityan.  the  predecessor  of  the  plaintiff,  by  her 
agent,  G.  W.  Shaver,  bad  the  artuei,  open, 
notorious,  continuous,  occlusive,  and  adverse 
possesslfm  of  the  whole  of  said  lOO-acre  tract 
of  land,  including  the  strip  of  land  in  dis- 
pute. O.  W.  Shaver,  from  1870  to  1876,  when 
Mrs.  Irving  deeded  the  7-acre  tract  to  him, 
h^d  the  possession  of  the  whole  of  the  100- 
acre  tract,  as  agent  of  Mrs.  Irving;  but 
from  June  16,  1876,  until  his  death,  he  held 
the  7-acre  tract  in  his  own  right,  and  had 
the  actual,  open,  exclusive,  and  continuous 
possession  of  said  tract  from  the  date  of 
said  deed  until  his  death,  about  1901. 

Mra.  Irving  had  no  kind  of  possession  of 
said  7-acre  tract  after  she  made  said  deed, 
and  she  rec<«nlzed  the  title  of  said  Shaver 
thereto.  Some  time  after  said  deed  was 
made.  Shaver  fenced  his  7-acre  tract  off 
from  Mrs.  Irving's  land;  but,  during  part 
of  the  time  after  the  execution  of  said  deed, 
said  7-acre  tract  continued  to  be  inclosed 
by  the  same  fence  that  inclosed  the  remain- 
der of  said  lOO-acre  tract  belonging  to  Mrs. 
Irving.  Said  7-acre  tract  was  inclosed  by  a 
(inbstantial  fence  from  1870  w  1872  until 
about  1901— a  period  of  about  30  years— 
and  neither  the  defendant  nor  any  of  its 
predecessors  had  possession  of  any  part  there- 
of at  any  time  during  said  period  of  30  years. 
Tha  indosnre  of  the  100-acre  tract  In  1870 
or  1872,  and  the  claim  of  Mrs.  Irving  to  own 
the  whole  thereof,  and  the  actual  occupancy 
thereof  by  her  agent  and  hia  family,  as  8ta^ 
ed  supra,  under  a  dalm  of  titles  operated  as 
a  disseisin  of  the  defendant's  predecessors, 
and  this  disseisin  continued  until  the  deaOi 
of  Shaver,  and  the  title  of  6.  W.  Shaver  to 
the  7-acre  tract  became  vested  In  him  in  fee 
by  the  advene  possession  of  Mrs.  Irvli^  and 
the  adverse  of  himself  as  early  as  1882. 

It  is  tnie  that  Shaver  did  not  Uve  on  the 
7-acre  tract,  but  he  resided  on  Mrs.  Irving's 
remaining  portion  of  the  lOO-acre  tract 
However,  he  had  actual  possession  of  the  7- 
acre  tract,  and,  as  testified  by  his  son,  he 
cultivated  part  of  it  and  used  ottier  parts  for 
pasture,  etc.  Before  be  fenced  it  off  from 
Mrs.  Irving's  land,  it  was  completely  indosed 
by  her  fence  as  It  had  been  since  1870  or 
1872.  O.  W.  Sbaver  bad  the  possession  and 
use  of  Mr.  Irving's  land  by  her  authority,  at 
all  times  from  1870  or  1872  until  after  he 
fenced  the  7-acre  tract  from  her  land,  and 
he  ccmtinued  to  use  her  fence  to  Inclose  his 
said  land,  with  her  consent,  until  be  fenced 
his  land  off  from  hers.  Mrs.  Irving  did  not 
have  or  claim  to  have  any  kind  of  possession 


,  of  Shaver's  land  after  she  deeded  it  to  him 
I  as  stated  supra. 

Shaver  and  Mrs.  Irving  bad  no  common 
possession  of  the  .land  In  dispute.  She  ne- 
ther had,  nor  claimed  to  have,  any  rM^ts 
ther^  after  she  made  the  deed  to  Shaver. 
The  fact  that  tb^  lands  were  indosed  hy  a 
common  indosure  ftur  a  short  time  did  not 
destroy  the  adverse  character  of  the  iMsses- 
slon  of  the  7-acre  tract  Including  the  land  in 
dispute. 

In  Parker  v.  Newberry,  88  Tex.  431,  18  S. 
W.  817,  the  court  says:  "Beaseley  sold  it 
(land)  in  March,  1886,  to  aivellee,  who  went 
Into  possession.  If  he  was  in  possession  uy 
to  the  sale  by  Beaseley,  and  appellee's  posses- 
sion commenced  with  that  sale,  the  contlnidty 
of  the  poBseBi^on  was  dearly  unbroken.  The 
fact  tliat  the  parties  may  have  been  In  pos- 
session of  the  separate  bncts  of  land  includ- 
ed wUhin  the  f&nce  [or  Indosnre],  and  that 
their  stock  may  have  grased  on  the  land  of 
appellee,  and  a  concurrent  use  of  the  same 
by  others,  would  not  militate  against  the  ex- 
clu^veness.  In  a  l^ial  sense,  of  his  posses- 
sion, nor  make  it  the  less  adverse  In  Its  char- 
acter. Especially-  is  this  so  where  that  use 
or  concurrent  enjoyment  of  it  by  others  was 
in  sabordinatlon  to  aj^ellee." 

1  Cya  990,  says:  "In  New  York  It  has  been 
held  that,  altiunigh  a  daimant  may  aval! 
himselt  of  a  fence  upon  tfie  line  to  compete 
his  indosure,  the  statute  does  not  ccmtem- 
plate  that  a  fence  located  tar  away  from  the 
premises  and  induding  other  tends  should  be 
used  as  a  means  of  protection  to  a  claim  by 
adverse  pdssraston.  In  other  states  the  fiact 
that  land  other  than  that  dalmed  by  adverse 
possession  was  embraced  within  the  Indo- 
sure does  not  seou  to  affect  its  suffidency  If 
the  whole  tract  indosed  was  occupied  and 
dalmed  for  the  statutory  pwiod." 

In  Ambrose  v.  Huntington,  84  Or.  487.  66 
Pac.  613,  the  court  says:  "At  some  points  it 
(the  fence)  was  constructed  somewhat  off 
the  line,  and  included  some  three  acres  of 
railroad  land,  and  five  w  six  acres  of  land 
belonging  to  Mr.  Long.  This  fiict.  however,  is 
not  material,  as  the  other  land  indosed  was 
incon^derable,  and  the  fencing  may  be  said 
to  have  been  placed  substantially  upon  the 
boundary  line,"  et& 

In  Hamilton  t.  Floumoy.  44  Or.  102,  74 
Pac.  485,  the  court  says:  "The  indosure  re* 
lied  upon  was  common  to  him  and  to  others 
owning  lands  within  its  limits,  and  the  use 
wfaidi  conslBted  wholly  of  pasturage  of  stodc 
was  common  as  to  all,  so  that  his  possession 
was  neither  actual,  nor  exclusive,  and  was 
therefore  wanting  in  these  essential  d«nents 
to  adverse  possessiui,  such  as  will  ripen  Into 
a  full  title." 

In  the  quotation  from  1  Cyc,  supra,  refer- 
ence is  made  to  what  was  held  In  New  York, 
and  that  work  refers  to  the  ease  of  Doolittle 
T.  Flee,  41  Barb.  181.  which  is  based  on  a 
New  York  statute  requiring  that,  to  constt- 
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t&te  adverse  possessloD,  the  claimant's  land 
must  hare  been  protected  by  a  substantial 
Inclosure,  and  the  facts  of  that  case  are  dif- 
ferent fruin  the  facts  of  this  case. 

We  have  examined  the  cases  cited  by  the 
appellant  and  many  others;  but  we  have 
fonnd  no  case  where  the  facts  are  similar  to 
the  facts  In  this  case  where  it  was  held  that 
a  daim  of  adverse  possession  was  not  made 
out. 

In  this  case  Mrs.  Irving  held  the  possession 
by  G.  W.  Shaver,  her  agent,  from  about  1870 
until  June,  1876,  and  at  the  last-named  date 
she  conveyed  the  premises  in  dispute  to  her 
agent,  and  he  continued  from  that  date  to  oc- 
cupy the  remainder  of  her  premises  until 
about  1901,  and,  from  the  date  of  said  deed 
until  his  death,  he  held  the  premises  describ- 
ed in  the  deed  and  the  premises  in  dispute  as 
his  own  property.  There  was  no  mixed  pos- 
session. Mrs.  Irving  neither  bad  nor  claimed 
to  have  any  possession  of  the  seven-acre 
tract  after  the  date  of  said  deed,  and  no  one 
poBsessed  any  part  of  said  tract  after  said 
deed  was  made,  during  the  life  of  Shaver,  but 
him. 

While  said  seven-acre  tract  was  Inclosed  by 
the  same  fence  that  inclosed  the  remaining 
land  of  Mrs.  Irvlng's,  for  a  while  after  said 
deed  was  made,  yet  G.  W.  Shaver,  the  gran- 
tee of  said  seven-acre  tract,  remained  until 
bis  death  in  the  actual  possesslou  of  the  re- 
mainder of  Mrs.  Irvlng's  land.  He  had  the 
continuous  possession  of  her  land  as  her 
agent  and  of  the  seven-acre  tract  as  owner 
thereot 

Every  case  of  adverse  possession  must  be 
decided  on  its  own  facts. 

We  find  that  the  plaintiff  is  the  owner  of 
the  premises  described  in  the  complaint,  and 
we  approve  the  findings  and  the  decree  of 
the  court  below.  Hm  decree  of  the  oonrt  be- 
low is  afflnned. 

MOORE,  BURNETT,  and  BEAN,  JJ.,  con- 
cnr.     McBRIDE,  a      not  sitting. 

(67  Colo.  »>  " 

DENVER  &  BIO  GRANDE  R.  CO.  v. 
FREDERIC  et  al. 
(Supreme  Court  of  Colorado.    April  6,  1914.) 

1.  Death  (|  48*)  — Actions  foe  Causing 

DKATH— PLBADinO— COMFUinT. 

A  complaint  in  an  action  for  wrongful 
death,  alleging  that  the  train  was  so  negligently 
"operated"  by  defendant's  employes  as  to  cause 
a  collision,  etc.,  stated  a  good  cause  of  action 
onder  Bev.  St.  1908.  §  2000,  authorizing  re- 
covery for  a  death  caused  by  the  negligence  of 
railroad  employ^  'Vbllst  running,  conducting, 
or  manaxing  any  locomotive,  ear,  or  train  of 
cars,"  notwithstanding  the  word  "operate"  may 
be  broader  than  the  words  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  J  63;  Dec  Dig.  8  48.  •] 

2.  Appeal  and  Ebbob  (|  1039*)— Death  (S 
48*)— SuBPLUSAGB— Review— Habuless  Eb- 

BOK— Pr-EADINO. 

An  allegation  of  a  complaint,  in  an  action 
for  wrongful  death  under  Rev.  St.  1908,  S  2056, 


autborixing  recovery  for  a  death  caused  by  the 
negligence  of  "any  officer,  agent,  gervant,  or 
employ^"  of  a  railroad,  of  negligence  on  the 
part  of  tlie  company,  as  well  as  of  its  "<^- 
cers,  agents,  and  employ^B^"  was  merely  sur< 
plusage,  and  was  not  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4075-4088;  Dec.  Dig.  | 
10^9;*  Death.  Cent.  Dig.  {  68;  Dec.  Dig.  { 


3.  Death   (J  7*)  — Actions  fob  Causino 
Death— Natube  of  Rehedt. 

Rev.  St.  1908,  S  2056,  providing  that,  if 
the  employes  of  a  railroad  negligently  cause 
the  death  of  any  person,  the  company  sball  for- 
feit not  less  than  $3,000  nor  more  than  $5,000 
to  the  next  of  kin  of  the  deceased,  is  penal  in 
its  nature,  rather  than  compensatory,  like  sec- 
dons  2067.  2058,  which  permit  a  recovary  for 
wrongful  deatht  based  on  the  damage  sastunsd. 

[Ed.  Note.— For  other  cases,  see  Death,  C^t. 
Dig.  i  10;  Dee.  Dig.  |  7.*] 

4.  Death   (t  95*)  —  Actions  fob  Causing 
Death— Mbasdbe  of  Daiuges. 

Under  Rev.  St  1908,  H  2057,  2058,  author- 
ising the  next  of  kin  to  recover  sndi  damages 
for  a  wrongful  death  as  may  be  fair  and  just 
reference  being  had  to  the  injury  sustained  by 
•  the  plaintiffs,  tlie  amount  of  recovery  is  to  be 
determined  from  the  proiqwctive  accumulations 
of  the  deceased,  liaviiu;  reference  to  his  age, 
occupation,  habits,  bodily  health,  and  ability  to 
earn  money. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  IS  108,  109.  111-115,  120;  Dec.  Dig.  i 
95.*] 

6.  Death  (|  11*)  — Actions  fob  Caubiho 

Death-^Natuhe  or  Reuedt. 

Rev.  St.  1908,  S  2056,  providing  that,  if 
the  employes  of  a  railroad  negligently  cause  a 
death,  the  company  shall  forfeit  $8,000  to  $5,000 
to  the  next  of  kin,  does  not  like  sections  2057, 
2058,  deprad  opon  whether  the  deceased  could 
have  maintained  an  action,  but  creates  a  new 
and  Independent  cause  of  action,  which  is  penal 
in  its  nature. 

[Ed.  Note.— For  other  cases,  see  Dtatb,  C«Dt 
Dig.  SS  10,  16;  Dec  DigTlU.*] 

6.  Death    (j   7*)  — Actions   fob  CAtrsiNa 
Death— Nature  of  Reuedt. 

The  purpose  of  Rev.  St  S  2056,  providing 
that  a  railroad,  whose  employes  negligently 
cause  a  death,  shall  forfeit  $3,000  to  $5,000  to 
the  next  of  kin,  is  to  protect  hnman  life,  and 
enjoin  upon  such  employes  the  exercise  of  the 
utmost  care,  and  upon  the  company  great  care 
in  their  selection,  and  the  recovery  is  a  forfei- 
ture, rather  than  compensation  for  damages  sns- 
tained. 

[Ed.  Note.— For  other  cases^  aee  Death,  Cent 

Dig.  i  10 ;  Dec.  Dig.  f  7.*] 

7.  Death    (S   7*)  —  Actions   fob  CAUsino 
Death— Natube  of  Remedy. 

That  Rev.  St.  1008,  S  2050,  providing  that 
a  railroad,  neglifiently  causing  a  death,  shall 
forfeit  $3,000  to  $5,000,  directs  that  such  sum 
shall  be  paid  to  the  next  of  kin,  does  not  affect 
'  the  fact  that  it  is  a  penalty,  especially  In  view 
of  the  fact  that  the  recovery  of  compensatory 
damages  was  fully  provided  for  by  other  stat- 
utes, 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 

Dig.  §  10;  Dec.  Dig.  8  7.*1 

8.  Death   (|  64*)  —  Actions  fob  Causing 
Death— Admissibility  of  Evidence. 

Since  Rev.  St  1908,  8  2056,  providing  that 
a  railroad  negligently  causing  a  death  shall  for- 
feit $3,000  to  ^,000  to  the  next  of  kin,  is  penal 
In  its  nature,  it  was  error  to  admit  evidence  of 
the  loss  sustained  from  such  death ;   the  cul- 
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pabllitj  of  the  defendant  being  the  BOle  guide  in 
fixing  the  recovery. 

[Ed.  Note.— For  other  cases,  see  Deatii,  Cent 
Dig.  8  83;  Dec.  Dig.  {  64.*] 

9.  Afpbai.  and  Ebbob  (I  lOSO*)— Bbvibw— 
Habhlbss  Bbbor— Admission  or  Evidencb. 

In  an  action  for  wrongful  death  under  Rev. 
St.  1908,  8  2056,  authorizing  the  recovery  of  a 

ralty  of  13.000  to  $5,000  by  the  next  of  kin. 
tras  reversible  error  to  admit  evidence  of 
plaintiff's  loss,  aa  ft  might  mislead  the  jury, 
who  could  only  consider  the  defendant's  cul- 
pability. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  81  1068,  1069,  4153-4157, 
4160;  Dec  Dig. 1  1050.*] 

10.  Death  ({  25*>  — AcmoNB  roB  Causing 
Death— Defsnse. 

The  cause  of  action  authorized  by  Rev.  St. 

1908,  I  2056,  providing  for  the  forfeiture  for  a 
wrongful  death  of  $3,000  to  $5,000  to  the  next 
of  kin,  being  one  in  which  the  deceased  had  no 
interest,  and  from  which  he  coald  not  relieve  de- 
fendant from  liability,  a  free  pass,  ezemptiiig 
defendant  from  liability  for  injury  to  deceased, 
was  properly  excluded. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  I  27;  Dec.  Dig.  {  26.*] 

Appeal  f^om  Diatrtct  Court;  El  Paso  Coun-, 
ty;  J.  W.  Sheafor,  Judge. 

Action  by  George  H.  Frederic  and  another 
against  the  Denver  &  Rio  Grande  Railroad 
Company.  From  a  Judgment  for  plaintiffs, 
the  defendant  appeals.  Reversed  and  re- 
manded. 

B.  N.  Clark  and  J.  G.  McMurry,  both  of 
Denver,  for  appellant,  R.  L.  Holland,  of 
Colorado  Springs,  Taylor  R.  Toung,  of  St 
Louis,  Mo.,  WilUs  L.  Strachan,  of  C<dorado 
Springs,  for  appellees. 

BAILEY,  J.  The  suit  was  filed  in  the  dis- 
trict court  of  El  Paso  county  December  8th, 
1009,  by  appellees,  the  parents  of  the  deceas- 
ed, against  the  railroad  company,  appellant, 
alleghig  that  by  Its  own  careless,  negligent 
and  unskillful  acts,  and  those  of  its  officers, 
agents,  servants  and  employes.  In  operating 
one  of  its  trains,  the  death  of  Frank  G.  Fred- 
eric, their  unmarried  son  twenty-seven  years 
old,  was  occasioned.   On  the  Wth  of  August, 

1909,  deceased  was  riding  on  the  defendant's 
north  bound  passenger  train  on  a  free  pass, 
and  met  his  death  through  a  head-on  collision 
between  that  and  another  passenger  train 
of  the  company  near  Husted,  Colorado.  The 
company  admits  negligence  as  charged,  but 
contends  that  the  complaint  and  proofs  fall 
to  make  out  a  case  under  the  statute;  and 
it  also  relies  upon  the  following  agreement 
in  the  free  pass  to  negative  liability: 

"The  person  accepting  this  free  ticket  as- 
sumes all  risks  of  accidents,  and  expressly 
agrees  that  the  company  shall  not  be  liable, 
under  any  circumstances,  whether  of  negli- 
gence by  Its  agents  or  otherwise,  for  any 
injury  to  the  person  or  for  an;  loss  or  dam- 
age to  the  property  of  the  passenger  using 
this  ticket,  who  hereby  agrees  that  the  com- 
pany shall  not  be  considered  as  a  common 
carrier,  or  liable  as  such. 


*^ot  good  unless  rigned  by  the  person 
named  hereon,  and  U  presented  by  any  other 
person  the  conductor  will  take  up  Uils  ticket 
and  collect  fare"  (i^gned). 

The  action  was  brought  under  seetlou  2056, 
R.  S.  1908,  which  reads  as  follows: 

"Whenever  any  person  shall  die  from  any 
Injury  resulting  from  oi  occasioned  1^  the 
negligence  unskUlfulness  or  criminal  Intent 
of  any  officer,  agent,  servant  or  employ^ 
whilst  running,  conducting  or  managing  any 
looomotlTe,  car  or  train  of  cars,  •  *  •  the 
corporation,  individual  or  Individuals  in 
whose  employ  any  such  ofOeer,  tLgeaU  swv- 
ant,  employ^  master,  pilot,  engineer  or  driv- 
er shall  be  at  the  time  such  Injnry  is  com* 
mltted,  •  *  •  shall  forfeit  and  pay  for 
every  person  and  passenger  so  Injured  the 
sum  of  not  exceeding  five  thousand  dollars, 
and  not  less  than  three  thonsand  dollars, 
which  may  be  Boed  for  and  recovered,"  etc 

Upon  trial,  the  court  instructed  the  Jury 
that  their  verdict  ua&er  the  pleadings  and 
evidence  should  be  for  tiw  pUUntUTs  for  not 
less  than  three  thousand,  nor  more  than  fire 
thousand  dollars,  the  award  being  for  the 
larger  sum.  Tbia  court  overruled  a  lliotlon 
for  a  new  trial  and  entered  Judgment  on  the 
verdict,  which  the  cmnpany  brings  here  for 
review. 

[1, 2]  The  first  objection  is  that  tbe  com- 
plaittt  fails  to  state,  and  the  iwoofs  to  eetab- 
llsb,  a  cause  of  action  under  the  statute  upon 
which  plalntltrs  rely.  It  is  alleged  that  "said 
train  was  by  def^dant  and  its  officers, 
agents  and  servants,  so  negligently,  careless- 
ly and  unskilfully  operated  that  it  collided 
violently  head-on  with  another  train  of  the 
defendant  company,"  while  the  language  of 
the  statute  allows  recovery  for  the  death  of 
any  person  resulting  from  the  **negllgence, 
unskllfulness  or  criminal  intent  of  any  offi- 
cer, agent,  servant  or  employ^  whilst  run- 
ning, conducting  or  managing  any  locomo- 
tive, car  or  train  of  cars,"  etc.  The  contrai- 
tion  is  that  the  negligence  of  the  company  as 
such  Is  not  covered  by  the  provision,  but  rath- 
er that  the  statute  applies  only  to  officers, 
agents,  servants  or  employes,  and  Is  limited 
solely  to  acts  of  negligence  committed  by  such 
persons  whilst  running,  conducting  or  man- 
aging any  locomotive,  car  or  train  of  cars. 
In  particular  It  is  urged  that  the  statute  does 
not  apply  to  the  negligence  of  a  person  who 
does  not  engage  at  an>'  time  In  the  actual 
running,  conducting  or  managing  of  locomo- 
tives, cars  or  trains.  A  somewhat  similar 
contention  was  made  In  Whittle  v.  Denver  & 
Rio  Grande  Railroad  Co.,  51  Colo.  382.  118 
Pac  971,  a  case  where  In  a  suit  brought  un- 
der the  same  provision  it  was  sought  to  hold 
the  railroad  co;npany  liable  for  the  negli- 
gence of  its  station  agent.  In  failing  to  com- 
municate train  orders  to  the  train  crew,  re- 
sulting In  a  bead-on  collision.  Those  facts 
were  set  out  at  length  in  the  complaint,  tt 
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betDg  there  contended  that  it  was  the  pur- 
pose itt  the  statute  to  Umtt  its  provisions  to 
those  employed  In  the  Immediate  charge  of 
the  train.  Bat  this  court  declined  to  assent 
to  that  narrow  construction,  and  reversed  a 
Judgment  of  dismissal,  following  the  election 
of  plaintiffs  to  stand  by  their  complaint,  to 
which  a  general  demurrer  bad  been  sustained 
below,  and  remanded  the  case.  While  we 
do  not  commend  the  complaint  under  consid- 
eration as  a  model,  still  that  it  fairly  meets 
the  essential  requirements  of  the  section  un- 
der which  the  action  was  brought  cannot  well 
be  doubted.  Charging  negligence  directly 
against  the  company,  if  a  fault,  may  be  re- 
garded as  surplusage,  and  certainly  does  not 
constitute  serious  or  rererslble  error.  Neg- 
ligence was  also  charged  against  the  officers, 
agoits  and  serrants  of  the  company  in  op- 
erating the  train.  The  allegation  that  the 
officers,  agents  and  servants  of  the  company 
80  carelessly,  negligently  and  unskUlfulIy  op- 
erated the  train  is  equivalent  to  charging 
that  this  was  done  by  some  one  or  more  of 
them  Willie  engaged  in  running,  conducting 
or  managing  the  train,  so  that  a  case  was 
made  out  under  the  provision  in  question,  es- 
pecially in  view  of  the  Whittle  decision,  su- 
pra. This  is  equally  true  even  though  the 
word  "operate"  may  be  said  to  be  of  broad- 
er signlflcance  tlian  the  expression  "whilst 
running,  conducting  or  managing  any  loco- 
motive, etc."  The  word  "operate"  would  cer- 
tainly include  and  cover  everything  contained 
in  the  statutory  expression,  even  though  it 
might  Include  matters  outside  and  beyond 
that  It  is,  therefore,  apparent  that  if,  in 
fact,  the  accident  was  due  to  negligence  of 
the  character  contemplated  by  the  statute, 
such  negligence  was  included  in  the  allega- 
tions of  the  complaint,  and  the  objection  that 
those  allegations  are  too  broad  cannot  be  tak- 
en in  the  manner  proposed.  It  may  well  be 
that  the  complaint  was  subject  to  a  motion 
to  make  more  spe(iflc  or  to  a  special  de- 
murrer, but  even  so,  it  by  no  means  follows 
that  a  cause  of  action  such  as  contemplated 
was  not  stated.  The  answer  admits  negli- 
gence as  charged,  and  as  we  bold  that  the 
allegations  of  the  complaint  include  a  cause 
of  action  under  the  statute,  proof  to  show 
Just  why  and  precisely  how  tiie  acddent  hap- 
pened was  unnecessary. 

Other  matters  ur^ed  on  this  review  consist 
largely  in  the  alleged  improper  admission  and 
rejection  of  testimony.  First,  the  court  ad- 
mitted over  objection  evidence  of  deceased's 
earning  capaci^.  habits,  character,  and  con- 
tributions made  to  his  father  and  mother 
during  bis  lifetime,  as  a  basis  for  establish- 
ing pecuniary  loss;  and  second,  the  defend- 
ant company  offered  the  free  pass  in  evi- 
dence to  prove  the  contract  relied  on  to  ac- 
quit it  of  liability,  which  was  rejected  on  ob- 
jection by  counsel  for  plaintiffs. 

[3]  The  first  proposition  Involves  the  ques- 
tion of  the  (Aaracter  of  the  section  quotedj 


whether  penal  or  compensatory.  If  penal, 
the  evident^  offered  as  to  the  earning  capac- 
ity of  deceased  and  the  like  was  improperly 
admitted,  but  if  compensatory,  then  such  evi- 
dence was  competent 

We  have  separate  staipitory  provisions 
authorizing  dvil  actions  to  recover  for  the 
wrongful  death  of  persons  caused  by  negli- 
gence, which  are  essentially  and  diametrical- 
ly different  in  tbelr  characters,  purposes  and 
objects:  Section  205C  fixes  a  penalty  for 
wrongfully  causing  the  death  of  another  un- 
der the  particular  circumstances  and  condi- 
tions ther^  provided;  and  sections  2057- 
2008  give  a  right  to  recover  damages  as  com- 
pensation for  the  wrongful  death  of  a  per- 
son caused  by  or  resulting  from  the  negli- 
gence of  any  person  or  corporation,  depend- 
ent upon  whether  the  deceased  would  have 
Iiad  a  cause  of  action  for  damages  if  be  had 
been  injured  only.  These  latter  sections 
read  as  follows: 

"Whenever  the  death  of  a  person  shall  be 
caused  by  a  wrongful  act  neglect  or  default 
of  another,  and  the  act,  neglect  or  default  is 
sudi  as  would  (if  death  had  not  ensued)  have 
^titled  the  party  Injured  to  maintain  an 
action  and  recover  damages  in  respect  there- 
of, then,  and  in  every  such  case,  the  person 
who,  or  the  corporation  wMch  would  have 
been  liable,  if  death  had  not  ensued,  shall  bo 
liable  to  an  action  for  damages  notwith- 
standing the  death  of  the  party  injured, 

"All  damages  accruing  under  the  last  pre- 
ceding section  shall  be  sued  for  and  recover- 
ed by  the  same  parties  and  In  the  same  man- 
ner as  provided  In  the  first  section  of  this 
act,  and  In  every  such  action  the  Jury  may 
give  such  damages  as  they  may  deem  fair 
and  Just,  not  exceeding  Ave  thousand  (6,000) 
dollars,  with  reference  to  the  necessary  in- 
Jury  resulting  from  such  death,  to  the  sur- 
viving parties,  who  may  be  entitled  to  sue; 
and  also  having  regard  to  the  mitigating  or 
aggravating  circumstances  attending  any 
Buch  wrongful  act,  neglect  or  default" 

Under  section  2f^  the  amount  of  recovery 
is  placed  at  not  more  nor  less  than  certain 
sums,  without  reference  to  the  earning  ca- 
pacity of  deceased  or  amount  of  damages  in- 
flicted, but  depends  solely  upon  the  degree  of 
culpability  of  the  wrongdoer,  the  precise 
amount  of  which  is  to  be  fixed  by  the  Jury 
either  at  the  minimum  or  maximum,  or  at 
some  amount  between  these  limits,  under 
proper  instructions.  The  fact  that  no  mat- 
ter how  young  or  old,  how  Infirm  or  useless 
the  deceased,  the  recovery  for  his  death, 
under  this  provision,  is  precisely  the  same, 
depending  on  the  character  of  the  defend- 
ant's failure  of  duty,  as  it  would  be  had  he 
been  in  the  prime  of  life,  having  the  highest 
capabilities  and  attainments,  mentally  and 
physically,  demonstrates  with  unerring  cer- 
tainty ttie  purpose  of  the  Legislature  to  make 
it  a  punitory  section  pure  and  simple.  Tlwt 
it  contains  ao  provision  for  iusessing  dam- 
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ages  on  the  basis  of  pecuniary  loss,  as  in  the 
compensatory  provisions,  is  another  evidence 
of  its  penal  character;  indeed,  the  fact  that 
recovery  may  be  had  under  It  without  any 
proof  whatever  of  damages  conclusively  es- 
tablishes that  it  Is  penal. 

[4]  Sections  2057-2058  are  distinctively 
and  by  express  terms  compensatory  provi- 
sions, authorizing  an  action  for  damages  as 
compensation  for  the  death  of  a  person  caus- 
ed by  the  wrongful  act,  neglect  or  default 
of  another,  where  such  wrongful  act,  neg- 
lect or  default  is  such  that  If  death  had  not 
ensued  the  party  injured  could  have  main- 
tained an  action  for  damages.  Under  these 
sections  the  amount  of  recovery  is  to  be  de- 
termined from  the  prospective  accumulations 
of  the  deceased  had  he  not  been  killed,  hav- 
ing reference  to  his  or  her  age,  occupation, 
habits,  bodily  health  and  ability  to  earn 
money.  Compensation  as  damages  under 
these  sections  is  based  on  the  reasonable 
expectation  of  benefit  which  a  plaintiff  may 
have  a  right  to  indulge  from  a  continuance 
of  the  life  of  the  deceased. 

[51  The  right  of  recovery  under  section 
2050  does  not  depend  in  the  least  upon 
whether  the  injured  person  could  have  main- 
tained an  action  for  injuries  if  death  bad 
not  ensued,  but  Is  an  absolutely  new  and 
independent  cause  of  action,  unknown  to  the 
commou  law,  and  exists  only  where  death  re- 
sults from  an  injury  occasioned  in  the  par- 
ticular manner  and  form  as  therein  prescrib- 
ed. By  the  compensatory  sections  it  Is  mani- 
fest that  it  was  the  intent  and  purpose  of 
the  Legislature  to  give  a  cause  of  action  only 
in  case  the  person  injured  would  have  had 
such  a  right  tiad  death  not  ensued,  provi- 
sions In  effect  to  preserve  a  cause  of  action; 
indeed,  such  purpose  ia  expressly  stated. 
That  the  right  of  action  under  section  2056 
does  not  depend  upon  whether  the  Injured 
person,  if  death  bad  not  ensued,  could  have 
recovered  for  personal  injury,  is  one  of  the 
essential  characteristics  whldli  distinguishes 
it  from  the  compensatory  provisions,  where 
the  right  exists  only  on  the  theory  that  the 
person  injured  would  have  had  a  cause  of 
action  had  he  not  been  killed.  It  was,  with- 
out a  doubt,  the  presence  of  sections  2057- 
2058  In  the  act  which  lead  this  court  to  de- 
clare, in  T.  &  S.  F.  R.  B.  Co.  v.  Farrow, 
6  Colo.  49S,  that  the  purpose  of  the  act  Is  to 
keep  aUre  a  right  of  action  which  otherwise 
would  have  perished  under  the  rule  of  the 
common  law.  There  is  no  such  purpose  or 
Intent  either  express  or  implied,  in  section 
2056.  The  eoncludon  reached  on  this  prop- 
osition In  the  Farrow  Case  seems  to  apply 
only  to  a  cause  of  action  under  the  compen- 
satory provisions,  and  not  to  one  under  the 
penal  section.  Such  conclusion  in  that  case 
can  he  Justified  and  npbdd  only  upon  the 
theory  above  advanced,  for  it  Is  so  plain 
that  section  2056  creates  a  new  cause  of  ac- 
tion where  none  at  all  existed  before  In  favor 


'  of  any  one,  to  wit,  for  the  recovery  of  a  pen- 
alty for  the  death  itself,  that  there  Is  no 
room  for  a  difference  of  opinion  on  the  sub- 
ject The  following  decisions  so  hold  and 
are  precisely  in  point:  Garrett  v.  L.  &  N.  R 
Co.,  197  Fed.  715,  117  O.  C.  A.  109;  Osteen 
v.  Southern  Railway,  76  S.  C.  368,  57  S.  E. 
196;  Beavers'  Admx.  v.  Putnaih's  Curator, 
110  Va.  713,  67  S.  E.  353 ;  Fink  v.  Garman, 
40  Pa.  05;  Davis  v.  RaUway,  53  Ark.  117, 
13  S.  W.  801,  7  L.  R.  A.  283;  and  Mats  t. 
Chicago  &  A.  H.  Co.  (C.  C.)  85  Fed.  ISO.  But 
if  it  be  Insisted  that  the  decision  in  the  Far- 
row Case  on  the  question  under  consideration 
was  intended  to  and  does  apply  to  section 
2056,  then  It  becomes  Important  to  note  that 
in  that  case  there  was  no  Issue  tendered 
which  even  warranted,  much  less  required, 
the  court  to  determine  that  precise  matter, 
and  therefore  what  is  said  in  the  opinion  in 
that  connection  is  dicta,  and  while  persua- 
sive, is  neither  conclusive  nor  controlling. 

[B,  7]  The  purpose  and  policy  of  the  sec- 
tion manifestly  is  to  guard  and  protect  hu- 
man life  against  the  fatal  consequences  of 
the  negligence,  unsklllfuiness  or  criminal  in- 
tent of  any  o£Scer,  servant,  agent  or  employe 
of  any  common  carrier,  whether  a  corpora- 
tion or  individual,  while  engaged  in  running, 
conducting  or  managing  any  locomotiT^  car 
or  train  of  cars,  or  other  public  conveyance. 
Undoubtedly  the  prori^ott  was  intended  to 
enjoin  upon  such  representatives  the  utmost 
skill  and  dlllg^ice  In  the  discharge  of  their 
Important  duties  as  guardians  of  human  life, 
and  upon  the  carrier  itself  the  exercise  of 
great  care  and  caution  in  their  selection,  to 
the  end  that  better  service  be  secured,  with 
fewer  accidents  and  less  destruction  of  life. 
The  recovery,  whatever  It  may  be  In  amount, 
is  denominated  a  forfeiture,  and  the  fact  that 
it  goes  to  the  next  of  kin  cannot  be  said  to 
affect  or  change  the  character  of  the  provi- 
sion, as  clearly  indicated  by  its  express 
terms.  It  would  have  been  quite  as  compe- 
tent for  the  Legislature  to  have  awarded  the 
penalty  to  the  public  school  fund,  or  in  the 
nature  of  a  fine  to  the  general  treasury  of 
the  stat^  as  it  was  to  authorize  Its  recovery 
by  those  named  in  the  statute  and  had  that 
been  done  there  could  have  been  no  doubt  of 
its  penal  character. 

Similar  provisions  have  been  considered 
and  construed  by  many  other  courts,  and  so 
far  as  we  have  been  able  to  ascertain  they 
have  been  uniformly  held  penal.  Section  212 
Of  diapter  112  Public  Statutes  of  Massachu- 
setts liiS2,  reads  as  follows: 

"If  by  reason  of  the  negligence  or  careless- 
ness of  a  corporation  operating  a  railroad  or 
street  railway,  or  of  the  unfitness  or  gross 
negligence  or  carelessness  of  its  servants  or 
agents  while  engaged  In  Its  business,  the  life 
of  a  passenger,  or  of  a  person  l>elng  in  the 
exercise  of  due  diligence  and  not  a  paasraiger 
or  in  the  employment  of  such  corporation.  Is 
loat.  the  corporation  diall  be  punished  by  a 
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flue  of  not  less  tlian  fire  hundred  or  more 
Ulan  five  thousand  dollars,  to  be  recovered 
by  indictment  prosecuted  wltbin  one  year 
from  the  time  of  the  Injury  causing  the 
death,  and  paid  to  the  executor  or  adminis- 
trator for  the  use  of  the  widow  and  children 
of  the  deceased  In  equal  moieties;  or,  if 
there  are  no  children,  to  the  use  of  the  wid- 
ow; or,  if  no  widow,  to  the  use  of  the  next 
of  kin.  *  *  *  If  the  corporation  is  a 
railroad  corporation,  it  shall  also  be  lia- 
ble in  damages,  not  exceeding  five  thous- 
and nor  less  than  five  hundred  dollars,  to 
be  assessed  with  reference  to  the  degree 
of  culpability  of  the  corporation  or  of  Its 
servants  or  agents,  and  to  be  recovered 
in  an  action  of  tort  commenced  within  one 
year  from  the  injury  causing  the  death,  by 
the  executor  or  administrator  of  the  deceas- 
ed person,  for  the  use  of  the  persons  h^erein- 
before  specified  in  a  case  of  an  Indictment." 

The  Supreme  Court  of  Vermont  was  the 
first  to  construe  this  statute,  and  held  it  pe- 
nal, Adams,  Admx.  v.  Railroad  Co.,  67  Vt 
76,  30  Ati.  687,  48  Am.  St.  Sep.  SOO,  speaking 
in  the  opinion  to  that  point  as  follows: 

"The  plaintiff  claims  to  recover  by  virtue 
of  the  provisions  of.  a  public  statute  of  Massa- 
chusetts. The  suit  cannot  be  maintained  if 
the  statute  declared  upon  is  held  to  be  penal. 
Blaine  v.  Curtis,  59  Vt  120  [7  AU.  708, 59  Am. 
Rep.  702],  So  f^r  as  we  are  informed  by  coun- 
sel or  have  been  able  to  ascertain  by  exami- 
nation, no  construction  has  been  placed  up- 
on this  statute  by  the  Massacbusetts  court 
It  thus  becomes  necessary  for  us  to  give  to 
the  statute  our  own  interpretation.  •  •  • 
A  statute  giving  a  right  of  recovery  is  often 
penal  as  to  one  party  and  remedial  as  to  the 
other.  It  Is  said  that  in  such  cases  the  true 
test  is  whether  the  main  purpose  of  the  stat- 
ute is  the  giving  of  compensation  for  an  in- 
jury sustained,  or  the  infliction  of  a  punish- 
ment upon  the  wrongdoer.  We  think  an  ap- 
plication of  this  test  to  the  provision  In  ques- 
tion shows  it  to  be  penal.  The  foundation  of 
the  action  is  the  loss  of  a  life  by  reason  of 
the  defendant's  negligence.  There  was  no 
right  of  action  at  common  law.  This  stat- 
ute gives  a  right  of  action  to  the  personal 
representative  of  the  deceased,  for  the  bene- 
fit of  the  widow  and  children,  or  widow,  or 
next  of  kin.  If  the  right  of  recovery  is  es- 
tablished, the  damages  are  to  be  five  hun- 
dred dollars  in  any  event.  Any  recovery  be- 
yond this  la  to  be  assessed  with  reference  to 
the  degree  of  the  defendant's  culpability. 
•  •  •  Here  there  is  no  ascertainment  of 
the  loss  suffered,  and  as  far  as  the  amount 
of  the  verdict  la  left  to  the  Judgment  of  the 
Jury,  It  Is  to  be  determined  by  the  culpabil- 
ity of  the  defendant's  act.  regardless  of  the 
injury  resulting  from  It  to  the  persons  for 
whose  benefit  the  suit  is  brought.  •  •  • 
It  Is  difficult  to  say  that  an  assessment 
which  is  made  to  depend  solely  upon  the  de- 
gree of  the  party's  culpability  is  not  primari- 
ly meted  out  ae  a  panhdiment.  The  mim  1b 


to  be  determined  by  the  very  considerations 
tiiat  would  govern  a  court  In  fixing  a  tiue  for 
involuntary  manslaughter.  The  fact  that  it 
Is  given  to  persons  whom  the  law  would  have 
entitled  to  share  In  the  estate  of  the  deceas- 
ed cannot  control  the  construction.  A  stat- 
ute may  be  penal,  although  the  entire  amount 
recovered  be  given  direcUy  to  the  party  lor 
Jured." 

Soon  after  the  Vermont  decision  the  Mas- 
sachusetts court  was  called  upon  to  consider 
the  same  section,  and  also  held  it  penal, 
Doyle  V.  Fltchburg  Railroad,  162  Mass.  66, 
37  N.  E.  770.  25  L.  R.  A.  157,  44  Am.  St.  Rep. 
335,  where  this  was  said: 

"In  considering  the  contract  on  the  back 
of  the  ticket,  the  fact  that  the  statute  Is  a 
penal  one  must  also  be  borne  in  mind.  The 
word  'damages'  is  not  used  in  a  strictly  legal 
sense.  Sackett  v.  Ruder,  152  Mass.  397.  403 
[25  N.  E.  736,  9  L.  R.  A.  391].  Damages  are 
to  be  assessed  not  less  and  not  more  than  a 
certain  amount,  and  with  reference  to  the 
degree  of  culpability  of  the  corporation,  its 
servants  or  agents.  Originally  the  remedy 
was  by  indictment  Afterwards  it  was  ex- 
tended to  an  action  of  tort  *  *  *  It 
[amount  of  recovery]  Is  in  substance  a  pen- 
alty given  to  the  widow  and  children  and 
next  of  kin,  instead  of  to  the  commonwealth,, 
and  as  such  the  intestate  could  not  release 
the  defendant  from  liability  for  it." 

The  statute  of  New  Mexico  on  this  subject 
is  substantially  like  the  section  here  under 
consideration,  except  only  that  the  amount 
to  be  recovered  thereunder  is  fixed  at  a  sin- 
gle definite  sum.  The  question  of  Its  extra- 
territorial force  arose  in  Kansas,  Dale  v. 
Railroad  Company,  67  Kan.  601,  47  Pac.  521. 
and  the  Supreme  Court,  holding  It  to  be  pe- 
nal, declined  Jurisdiction  to  enforce  it  say- 
ing: 

"Another  and  perhaps  more  serious  diflt- 
culty  lies  In  the  penal  character  of  the  stat- 
ute of  New  Mexico.  Although  It  is  argued 
that  the  law  of  that  territory  provided  for 
the  payment  by  the  wrongdoer  of  a  sum  of 
money  to  his  widow,  or  minor  children,  and 
that  they  are  the  ones  usually,  if  not  invari- 
ably, most  Injured  by  his  death,  and  that  the 
money  to  be  paid  under  that  statute  sub- 
serves really  the  same  purpose  as  money  paid 
under  the  laws  of  Kansas,  and  compensates 
them  in  some  degree  for  the  loss  of  the  hus- 
band and  father,  yet  it  is  apparent  that  the 
theory  of  the  law  of  the  two  states  is  dif- 
ferent In  Kansas  it  Is  strictly  compensato- 
ry. In  New  Mexico  it  may  be  strictly  penal ; 
for  it  might  happen  that  the  person  killed 
was  a  burden  upon  hla  &niil7,  contributing 
nothing  to  them." 

The  Supreme  Court  of  Illinois  refused  to 
enforce  In  that  Jurisdiction  a  like  statute  of 
Missouri,  because  penal,  Ralsor  v,  C.  &  A.  R. 
R.  Co.,  216  lU.  51,  74  N.  B.  71,  106  Am.  St. 
Rep.  163,  2  Ann.  Cas.  802,  aad  In  that  con- 
nection had  this  to  say: 

"The  language  of  the  statute  (sec.  286^ 
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'Bball  forfeit  and  pay  for  any  person  or  pas- 
senger  so  dybog,  the  sum  of  |5,000^,  wblch 
may  be  sued  for  and  recovered,'  etc.  The 
plaintiff  l8  not  reqnired  to  prove  anj'  dam- 
age, bat  only  that  the  death  was  occasioned 
by  such  defect,  negligence  or  criminal  intent 
as  is  mentioned  In  the  section  and  averred 
in  the  detdaration.  *  *  •  By  the  terms 
of  the  statute,  and  as  it  is  administered  in 
Missouii,  whether  the  plaintiff  has  or  not 
suffered  pecuniary  loss  or  damage  is  immate- 
ilaU  His  r^ht  to  recover  dQ>endB  solely  on 
the  plaintiff's  relation  to  fbe  deceased  and  Oie 
culpability  of  the  defendant,  within  the  mean- 
ing of  the  statute  and  as  averred  in  the  dec- 
laration. From  this  it  necessarily  follows 
that  a  plaintiff  who  has  suffered  no  damage, 
but  has  even  been  relieved,  by  the  death,  of 
a  pecuniary  bnrden,  may  recover  ¥6,000.00. 
If,  in  aiv  case,  any  part  of  the  amount  re- 
covered may  be  deemed  compensatory,  this  is 
merely  incidental,  the  primary  object  of  the 
statute  being  punitory." 

In  a  recent  case,  Tonng  v.  Railroad  Com- 
pany, 227  Mo.  307, 127  S.  W.  19,  the  Supreme 
Court  of  that  state  had  under  conedderatlon  a 
Missouri  statute  on  this  subject  in  every  ee- 
seatlal  identical  with  the  one  now  before  us. 
A  former  statute  of  that  state  on  the  subject 
had  been  amended  by  adding  tiie  words  *^s 
a  penalty,"  so  as  to  make  tbe  provision  read 
"shall  forfeit  and  pay  as  a  penalty  tor  every 
sucb  person,  employ^  or  psssenger  so  dying 
the  sum  of  not  less  than  $2,000  and  not  ex- 
ceeding $10,000,  in  tbe  discretion  of  the  jury, 
which  may  be  sued  for  and  recovered,"  etc 
Tbe  opinion  therein  is  the  very  latest  ex- 
pression of  that  conrt  upon  the  nature  and 
character  of  such  provision,  upon  which 
point  it  spoke  as  follows: 

"The  words,  'as  a  penalty"  Inserted  by  the 
amendment  add  nothing  to  the  meaning  or 
effect  of  the  section.  •  •  •  If  it  be  a  case 
in  which  the  damages  as  for  compensation 
to  the  person  Injured  be  in  question,  the  jury 
after  assessing  compensatory  damages  may, 
in  a  proper  case,  look  into  the  character  of 
defendant's  conduct  to  see  If  punitive  dam- 
ages should  also  be  awarded.  In  the  case  at 
bar,  however,  tbe  damages  are  not  given  as 
compensation  to  the  party  aggrieved,  but  as 
a  penal^  which  the  law  prescribes  for  the 
negligent  killing  of  a  human  being;  It  Is  all 
penal  in  Its  character  and  in  fixing  the  pen- 
alty the  jury  have  a  right  to  consider  the 
conduct  of  tbe  negligent  party  beyond  the 
mere  finding  that  be  was  negligent;  tbey 
may  consider  whether  the  conduct  which  re- 
sulted In  the  catastrophe  arose  from  mere  in- 
attention or  was  willful,  wanton  or  reckless. 
That  is  what  the  jury  does  In  assessing  the 
punishment  for  a  crime  and  It  is  what  the 
amendment  of  1906  to  section  2864  author- 
izes the  jury  to  do  In  assessing  the  amount 
of  the  penalty  under  that  section  of  the  stat- 
ute." 

In  Marshall  v.  Wabash  Railway  Co.  (C.  C.) 
46  Fed.  268,  in  a  well  considered  oplntoni  the 


Federal  Cli-cult  Court  for  the  southern  dis- 
til of  Ohio,  in  a  case  involving  tbe  enforce- 
ment there  of  the  Missouri  statute  on  this 
subject,  held  the  statute  distinctively  penal, 
and  declined  jurisdiction  because  statutes  ox 
that  nature  could  be  enforced  only  within 
tbe  sover^gnty  of  their  creation. 

The  fact  that  for  several  years  prtor  to 
the  adoption  of  section  2<MI6  we  liad  on  our 
statute  books  broad  and  compr^ensive  com- 
pensatory provisions,  under  which  every  con- 
ceivable action  for  damages  resulting  fnnn 
the  negligence  of  persons  or  corporatious 
causing  the  death  of  a  perstm  could  be  main- 
tained, Is  strongly  conflrmatory  of  the  view 
that  this  latter  section  was  Intended  to  be 
and  is  penal.  There  was  no  field  to  be  oc- 
cupied by  any  further  enactment  providing 
for  tbe  recovery  of  compensatory  damages, 
and  unless  section  2066  be  penal  it  Is  with- 
out a  function  to  perform  or  a  purpose  to 
serve. 

[8, 1]  Since  we  hold  the  statute  pmal,  it 
was  Improper  to  allow  plaintiffs  to  prove  dam- 
ages because  of  the  loss  of  tbe  services,  of 
and  suraK>rt  by  tbelr  son;  indeed,  tb».t  ele- 
ment  Is  not  Involved  in  this  action  In  the 
slightest  and  cannot  be  under  our  construc- 
tion of  the  provision  in  question.  To  make 
out  a  case  In  the  first  Instance  the  plaintiffs 
had  only  to  show  that  tbe  defendant  was  a 
common  carrier,  that  the  negligence  chained 
was  tbe  proximate  cause  of  the  death  of 
their  son,  was  of  the  character  described  in 
tSie  statute,  and  their  relationship  to  the  de- 
ceased. Whether  the  plaintiffs  did  in  fact 
suffer  pecuniary  loss  or  damage  Is  wholly  im- 
material. The  amount  of  recovery  depends 
solely  on  tbe  degree  of  culpability  of  tbe  de- 
fendant and  cannot,  when  a  cause  is  made 
out,  be  less  than  $3,000,  and  may  go  to  $5,- 
000  in  the  discretion  of  tbe  jury,  depending 
on  the  nature  and  quality  of  tbe  wron^rfol 
act  of  which  complaint  is  made.  Because  of 
the  character  of  the  statute,  and  the  rights 
of  the  plaintiffs  and  tbe  liability  of  the  de- 
fendant as  therein  defined,  It  Is  plain  that 
the  evidence  showing  the  character,  habits, 
health,  age  and  earning  capacity  of  the  de- 
ceased, and  the  contributions  by  him  to  tbe 
support  of  his  parents,  was  Inadmissible. 
Fruchey  v.  Eaglesoo,  15  Ind.  App.  88.  43  N. 
E.  146;  Marshall  v.  Wabash  Railway  Co.. 
supra;  Phllpott  v.  Missouri  Railway  Co.,  86 
Mo.  164;  Adams,  Admx.  v.  Railroad  Com- 
pany, supra;  Dale  v.  Railroad  Company,  su- 
pra ;  Raisor  v.  C.  &  A.  R.  R.  Co.,  supra ; 
Toung  V.  Railroad  Co.,  supra.  While  we  do 
not  say,  under  the  facts  of  this  case,  that 
with  that  testimony  omitted  the  Jury  might 
not  have  properly  returned  a  verdict  for  the 
amount  whiob  it  did  return,  we  leave  that 
question  open,  still  it  is  plainly  impossible 
to  determine  what  the  verdict  of  the  Jury 
might  have  been  had  no-  such  testimony  been 
before  It  It  was  the  right  of  tbe  def«idant 
to '  have  the  finding  of  tbe  Jury  upon  the 
amount  of  tbe  award  wltb  no  testimony  t» 
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foie  It  bearing  on  tbe  question  other  than 
such  OS  was  competent  and  proper  In  that 
connection  for  It  to  consider.  It  Is  ont  of 
the  question,  upon  any  logical,  fair  or  reason- 
able theory,  to  bold  that  the  admission  of 
this  testimony  was  not  harmful.  On  the  con- 
trary, it  is  qoite  reasonable  to  assume  that 
but  for  It  the  verdict  might  have  been  leas, 
possibly  not  more  than  the  minimum  amount 
which  the  statute  allows.  The  fact  that  this 
testimony  was  permitted  to  go  to  the  Jury  for 
consideration  In  arrlrlng  at  the  amount  of 
their  verdict  Is  such  prejudicial  error  as  ne- 
ceasltBtee  a  reversal  of  the  Jndgmoit. 

[II]  From  the  nature,  purposes  and  objects 
of  the  statute,  as  herein  declared,  It  is  man- 
ifest that  the  cause  of  action  Is  one  in  which 
the  deceased  had  no  interest  at  all,  and 
from  the  liability  for  which  he  could  not  re- 
lieve the  company  by  a  contract  with  it.  It, 
therefore,  follows  that  the  pass,  and  the  con- 
tract included  in  It,  offered  in  evidence,  was 
Incompetent  and  Immaterial,  and  was  prop- 
erly excluded.  Doyle  v.  Fitchburg  Railroad, 
supra:  Clark  t.  Geer,  86  Fed.  447,  32  0.  C. 
A.  295;  Tlngley  v.  Long  Island  By.  Co.,  100 
App.  Dlv.  793,  96  N.  T.  Supp.  865;  C.,  R.  I. 
A  P.  Co.  V.  Martin,  59  Kan.  437,  53  Pac.  461 : 
Weir  V.  Boundtree,  173  Fed.  776,  97  C.  C, 
A.  500,  10  Ann.  Cas.  1204;  Llttiejohn  v. 
Fitchburg  B.  Co.,  148  Mass.  478,  20  N.  IL  103, 
2  Ia  B.  A.  502;  Jones  v.  Bostwi,  etc^  Ry. 
Co.,  205  Mass.  108,  90  N.  E.  1152. 

The  Judgment  is  reversed  and  the  cause 
remanded  for  further  proceedings  In  con- 
formity with  the  views  herein  expressed. 

Reversed  and  remanded. 

UUSSER.  O.  J.,  and  WHITER  J.,  concur. 


(37  Colo.  IfiS) 

BILIST  T.  TBA1N0R. 

<Snpr«ne  Court  of  Colorado.    April  6,  1914.) 

Elections  (1 180*)— Ballots— In  nicA-noN  of 

Choice— Iksebtion  of  Nahks. 

TJnder  Rev.  St.  1908,  H  2236.  2259,  2266, 
and  lAwa  1913,  p.  685,  8  1^  prescribing  the  form 
of  the  official  ballot,  reqmrmg  tbe  voter  to  in- 
dicate big  choice  by  a  cross  mark  opposite  the 
name  of  his  candidate,  and  providing  that  If  an 
imperfect  mark  be  found  near  any  name,  so 
that  the  intent  of  the  voter  may  be  gathered 
therefrom,  it  shall  be  connted  for  that  candidate, 
a  ballot  on  which  the  names  of  candidates  were 
written  in  after  tbe  printed  names  on  the  official 
ballot,  bnt  no  cross  mark  made  after  any  of 
the  names,  cannot  be  counted  for  any  candidate. 

[Ed.  Note.— For  other  cases,  see  Elections, 
CenL  Dig.  S|  161-155.  157;  Dec  Dig.  i  180.*] 

En  Banc.  Error  to  Orowley  Coanty  Court; 
G.  F.  Patrick,  Judg». 

Election  contest  by  James  Tralnor  against 
George  Rlley.  Jndgmrait  for  tbe  contestant, 
and  the  contestee  brings  error.  ReTersed  and 
remanded. 

I.  H.  Stanley,  of  Ordway,  for  plaintiff  in 
error.  Dan  B.  Carey,  of  Denver,  for  de- 
fendant In  error. 


MUSSEB.  C.  J.  At  a  municipal  election 
held  In  the  town  of  Ordway,  plaintiff  In  error, 
Riley,  and  the  defendant  in  error,  Tralnor, 
were  candidates  for  the  office  of  trustee  of 
the  town,  for  the  term  of  two  years.  Upon 
a  connt  of  the  ballots,  the  election  Judges 
found  that  Blley  had  received  120  votes  and 
Tralnor  117,  and,  upon  a  canvass,  Blley  was 
declared  elected.  Thereupon  Tralnor  Insti- 
tuted a  contest,  and,  after  trial  and  recount 
of  the  votes,  the  court  found  that  Tralnor 
bad  received  121  votes  and  EUey  120,  and 
rendered  Judgment  in  favor  of  Tralnor. 

Several  assigned  errors  have  been  argued 
by  the  plaintiff  In  error ;  but.  In  the  view  we 
take  of  the  matter.  It  Is  necessary  to  notice 
one  only.  At  tbe  election  three  trustees  were 
to  be  chosen  for  a  term  of  two  years.  On  the 
official  ballot,  under  the  designation  of  that 
office,  there  were  printed  the  names  of  three 
candidates  In  separate  spaces,  to  the  right  of 
each  of  which  there  appeared  tbe  name  of  the 
party  he  reprinted,  and  then  a  small 
square  or  space  in  which  the  voter  might 
make  his  cross.  Among  these  printed  names 
was  that  of  Biley.  Below  the  printed  names, 
were  three  blank  spaces,  as  the  law  required, 
in  which  the  elector  might  write  the  name  of 
any  person,  or  persons,  for  whom  he  de- 
sired to  vote,  as  trustee  for  tbe  term  designat- 
ed. At  the  »treme  right  of  these  blank 
spaces  were  tbe  small  spaces  for  tbe  cross 
mark,  tbe  same  as  appeared  after  the  printed 
names.  Vrhen  the  ballots  were  counted, 
three  were  found,  in  each  of  which  the  elect- 
or bad  written  three  names  In  the  blank 
qnces  provided  for  that  purpose*  among 
which  waB  written  the  name  of  Tralncnr. 
There  was  no  cross  or  mark  after  or  near  any 
of  the  six  names  <m  tbe  ballots.  In  tact  the 
three  ballots,  so  far  as  that  office  vras  con- 
cerned, appeared  tbe  same  as  they  did  wh«t 
giroi  to  the  elector,  except  that  the  three 
names  wore  written  thereon  In  tbe  i^cea 
that  had  been  blank.  With  reqiect  to  tbe 
partteolar  office  In  question,  ea<ih  appeared 
as  follows: 


FOR  TRUSTBDS 

For  Tarm  of  Two  Years       (Vote  tor  Tbns) 

QBOROB  B.  BBAVBR 

Law  and  Order  Partr 

B.  I.  OLIVER 

Lav  and  Ordar.Partr 

(HiOROB  RILBT 

Iaw  and  Order  Partr 

J.  P.  Boutdin 

Jai.  Trainor 

0.  y.  McNuttv 

The  election  Judges  did  not  count  these 
three  ballots  for  any  one  for  that  office.  The 
county  court  held  that  they  should  have  been 
counted  for  the  persona  whose  names  had 
been  written  In,  and,  therefore,  counted  them 
for  Trainor.  The  election  Judges  were  right 
In  not  counting  the  ballots,  for  the  electors 
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ftiUed  to  designate  tb^r  choice  of  candidates 
as  the  law  has  always  required.  Section 
2235,  Rer.  St.,  relating  to  the  form  of  a  bal- 
lot, after  stating  how  the  names  of  candi- 
dates shall  be  printed  and  arranged  thereon, 
and  that  there  shall  be  left  at  the  end  of  the 
list  of  candidates  for  each  different  office  as 
many  blank  spaces  as  there  are  persons  to  be 
elected  to  snch  office,  in  which  the  elector 
might  write  the  name  of  any  person  not 
printed  on  the  ballot,  for  whom  he  desires  to 
vote,  says:  "The  ballots  shall  be  so  printed 
as  to  give  each  roter  a  clear  opportunity  to 
designate  by  a  cross  mark  (X)  In  a  sutHdeDt 
margin  at  the  right  of  the  name  of  each  can- 
didate, his  choice  of  candidates  and  his  an- 
swer to  the  questions  submitted,  and  on  the 
ballot  may  be  printed  such  words  as  will  aid 
the  voter  to  do  this,  as  'Vote  for  one,'  'Vote  for 
three,'  'If  you  have  not  voted  a  straight  ticket 
above,  place  a  cross  mark  (X)  with  Ink  op- 
posite each  name  yon  wish  to  vote  for  in  the 
blank  space  left  for  that  purpose,*  and  the 
like." 

That  part  of  the  section  relating  to  em- 
blems and  voting  a  straight  ticket,  of  course, 
has  been  repealed,  but  its  requirement  that 
the  ballot  should  be  so  printed  as  to  afford 
a  voter  a  clear  opportunity  to  designate  his 
(^o!ce  by  a  cross  mark  is  not  changed.  Sec- 
tion 2259  provides:  "On  receiving  his  ballot 
the  voter  shall  forthwith,  and  without  leav- 
ing the  enclosed  space,  retire  alone  to  one 
of  the  voting  shelves  or  compartments  so 
provided,  and  shall  prepare  his  ballot  by 
marking,  In  Ink,  In  the  appropriate  margin 
or  place,  a  cross  (X)  opposite  the  name  of  the 
candidate  of  his  choice  for  each  office  to  be 
filled ;  and  in  case  of  a  question  submitted  to 
a  vote  of  the  people,  by  marking  in  the  ap- 
propriate margin  or  place  a  cross  (X)  against 
the  answer  which  he  desires  to  give ;  end  in 
case  of  a  vote  for  an  entire  or  straight  ticket 
or  list  of  candidates,  by  making  a  cross  (X) 
in  the  appropriate  square  after  the  name  and 
emblem  designating  such  ticket  or  list  of 
candidates," 

That  part,  which  relates  to  the  voting  of 
a  straight  ticket  has  been  repealed,  but  the 
requirement  that  he  shall  prepare  his  ballot 
by  marking  a  cross  opposite  the  name  of  the 
candidate  of  his  choice  for  eacii  office  to  be 
filled  is  still  the  law.  Section  2266  provides 
that  if  an  imperfect  cross  or  mark  be  found 
near  the  name  of  a  candidate  which  "appears 
to  have  been  made  with  intent  to  designate 
the  candidate  so  mariced  as  the  one  voted  for, 
such  ballot  shall  not  be  rejected,  if  the  In- 
tent of  the  voter  to  designate  1^  person  for 
whom  he  intended  to  vote  can  be  reasonably 
gafbered  therefrom." 

It  is  clear  from  so  much  as  remains  of 
the  forcing  sections  that  it  is  necessary 
for  the  voter  to  designate  his  dudce  by  a 
cross  mark  opposite  the  name  of  the  person 
for  whom  b/6  desires  to  vote.  The  headless 
ballot  law  of  1913,  after  the  passage  of  which 


the  election  in  question  waa  held,  provides. 
In  section  1:  "The  official  printed  paper  bal- 
lot used  at  elections  shall  be  arranged  and 
pr^red  as  now  provided  by  law,  exc^ 
across  tbe  head  or  top  of  the  ballot  shall  be 
printed  only  the  following  words:  *To  vote 
for  a  person,  make  a  cross  mark  (X)  in  the 
square  at  the  right  of  his  name.*  And  in 
order  to  rote  for  any  candidate  whose  name 
Wppeara  upon  such  ballot  the  voter  shall  place 
a  cross  mark  (X)  in  the  square  at  the  ri^tof 
bis  name."  Laws  1913,  p.  685.  There  can  be 
no  mistaking  this  language.  It  requires  that 
In  order  to  designate  his  choice  the  voter 
must  use  a  cross  mark  as  the  law  reqairee. 
In  this  case  no  cross  mark  was  used  any- 
where with  reference  to  any  of  the  candi- 
dates for  the  particular  office  in  question, 
and  the  ballots  ought  not  to  have  been  count- 
ed. The  case  of  Baldwin  v.  Wade,  50  Colo. 
100,  114  Pac.  399,  Is  not  like  this  one.  There, 
the  voter  made  a  cross  mark  (X)  after  the 
name  of  the  candidate  for  whom  he  desired 
to  vote,  and  the  question  was  to  ascertain 
the  intent  of  the  voter  from  a  ballot  that 
was  marked  with  a  cross  mark  substantially 
as  the  law  required.  Here  there  is  no  crost; 
mark  at  all,  and  the  voters  failed  to  indicate 
any  choice.  If  these  ballots  are  not  counted. 
Rlley  will  have  120  votes,  as  counted  by  the 
election  Judges  and  on  the  trial,  and  Trainor 
118  votes,  on  the  count  as  made  at  the  trial, 
or  117,  as  counted  by  the  Judges.  This  elects 
Riley. 

The  Judgment  is  reversed,  end  the  canse 
remanded,  with  directions  to  dismiss  the  cim- 
tesL 

Reversed  and  rmanded. 

WHITB  and  HILL,  33.,  specially  concur. 

HILL,  J.  I  agree  in  the  conclusion  that 
the  ballots  under  consideration  should  not 
have  been  counted  for  the  defendant  in 
roTf  Trainor,  for  the  reason  that  the  electon 
casting  them  have  not  designated  their  choice- 
In  the  manner  provided  by  statute.  I  also 
agree  with  the  conclusion  that  the  require- 
ment that  the  elector  shall  prepare  bis  bal- 
lot by  marking  a  cross  opposite  the  name  of 
bis  choice  for  each  t^ce  to  be  filled,  in  the 
blank  space  provided  for  that  purpose,  has 
not  been  repealed  by  the  headless  ballot  law 
of  1913.  In  this  respect  I  agree  that  the  law 
Is  the  same  now  as  it  was  when  the  case 
of  Baldwin  v.  Wad^  60  Colo.  108. 114  Pac 
399,  was  decided,  but  I  cannot  agree  that 
the  le^l  principles  here  involved  can  be 
distinguished  from  some  of  .those  declared' 
in  the  Baldwin-Wade  Case;  but  to  the  con- 
trary, by  ttie  conclusion  reached,  we  are  over- 
ruling certain  alleged  law  pronounced  in  that 
case,  and  I  think  pn^rly  so,  ft>r,  in  my  opin- 
ion, it  is  not  supported  by  reason  or  entborl- 
ty.  and  never  oii^t  to  have  been  declared. 
Neither  can  I  agree  with  the  statement  that 
in  the  Baldwln-Wade  Case  the  voter  made- 
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a  Cross  mark  after  the  name  of  the  candidate 
for  whom  the  majority  thonght  he  Intended 
to  vote,  or  that  his  ballot  was  marked  sub- 
stantially as  the  law  requires  when  applied 
to  the  candidate,  Wade,  for  whom  this  court 
counted  the  ballot;  but,  to  the  contrary,  the 
ballo,t  shows  (a  photograph  copy  of  which 
I  inserted  in  my  dissenting  opinion)  that 
the  voter  made  a  cross  In  tbe  space  provided, 
for  that  purpose  to  cast  a  vote  for  the  oppos- 
ing candidate,  Baldwin,  and  directly  oppo- 
site his  name,  as  well  as  to  the  right  of  his 
party  name,  and  at  the  exact  place  where  the 
law  says  that  a  cross  mark  shall  be  made  In 
order  to  vote  for  him.  Yet,  regardless  of 
this,  and  the  statute  which  thus  authorizes  it, 
simply  because  the  name  of  Wade  was  writ- 
ten in  on  the  line  beneath  Baldwin's  name, 
and  where  it  did  not  t>elODg,  and  where  It 
was  outside  of  the  blank  spaces  provided  for 
the  writing  in  of  names,  this  court  refused 
to  count  the  ballot  for  Baldwin,  although 
cast  for  him  as  the  law  says  it  shall  be,  and 
ronnted  it  for  Wade,  In  direct  conflict  with 
tbe  provisions  of  the  statutes.  In  my  opin- 
ion the  most  that  could  consistently  be  rea- 
soned out  in  that  case  would  be  to  say  that 
It  was  impossible  to  determine  for  which 
candidate  the  voter  Intended  to  cast  his  bal- 
lot; but,  when  It  is  considered  In  connection 
with  the  provisions  of  the  statutes.  It  cer- 
tainly ought  not  to  have  been  said  that  the 
voter  either  made  an  effort  to  substantially 
or  otherwise  express  his  choice  for  Wade 
in  the  manner  provided  by  law. 

This  case  is  much  clearer  concerning  the 
Intention  of  the  voter  than  the  Baldwln- 
Wade  Case.  There  is  no  contention  that 
they  intended  to  vote  for  any  other  candidate. 
The  evidence  of  their  Intention  to  vote  for 
these  is  strengthened  by  the  further  fact 
that  they  wrote  three  names  In,  the  exact 
number  to  be  elected,  and  did  not  attempt 
to  make  any  mark  opposite  tbe  names  of 
any  candidate  whose  name  was  printed  upon 
the  ballot,  and  I  have  not  a  shadow  of  doubt 
but  that  the  electors  casting  these  ballots  In- 
tended to  vote  for  Tralnor,  otherwise,  as  said 
by  tbe  majority  in  the  Baldwin-Wade  Case, 
■'If  he  did  not  want  to  vote  for  Wade,  why 
did  he  write  his  name  in?"  If  the  Baldwin- 
Wade  Case  declarations  are  sound,  the  same 
questlcm  is  pertinent  here,  *If  they  did  not 
want  to  vote  for  Trainer,  why  did  they  write 
bis  name  in?*  In  my  opinion,  there  is  no 
answer  to. the  question  other  than  that  these 
electors  intended  to  vote  for  Mr.  Tralnor,  as 
well  as  for  the  other  two  gentlemen  whose 
names  they  also  wrote  In,  and  tbe  only  rea- 
son they  should  not  be  counted  Is  because 
tbe  voter  has  failed  to  express  his  choice 
in  tbe  manner  provided  by  statute.  That 
they  are  required  to  do  so  is  recognized  by 
all  the  authorities,  many  of  which  were  set 
forth  by  Ur.  Justice  White  and  the  writer 
in  our  dhventlng  opinions  in  the  Baldwin- 
Wade  Case.  On  the  other  band,  the  reason- 
ing in  tbe  Baldwln-Wade  Case  is  to  the  ef- 


fect that  where  the  statute  says,  If  for  any 
reason  it  is  Impossible  to  determine  the 
choice  of  any  voter  for  any  office  to  be  fllled, 
the  ballot  shall  not  be  counted,  and  that 
this  clearly  Implies  that  if  the  converse  is 
true,  the  ballot  shall  be  counted  in  the  ab- 
sence of  any  positive  declaration  of  the  stat- 
ute that  such  a  vote  shall  not  be  counted. 
This  is  followed  by  a  declaration,  in  sub- 
stance, that  it  would  be  a  sacrifice  of  truth 
for  technicality  to  say  that  such  ballots 
ought  not  to  be  counted.  If  that  reasoning 
Is  sound,  when  applied  to  the  facts  of  that 
case,  then  I  am  Impelled  to  suggest,  when 
applied  to  the  facts  here,  that  the  same  rea- 
soning ought  to  compel  this  court  to  now 
say  tliat  it  would  be  a  sacrifice  of  truth  for 
technicality  to  say  that  these  ballots  ou^t 
not  to  be  counted  for  Tralnor. 

The  weakness  of  the  reasoning  in  tbe 
Baldwin-Wade  Case  is  demonstrated  by  tbe 
fact  that  the  majority  ac^>ear  to  have  lost 
sight  of  the  legal  principle  whldi  is  sup- 
ported by  all  of  the  authorities,  namely,  that 
the  declaration  of  a  voter.  In  order  to  be 
efTective,  must  be  expressed  In  substantial 
compliance  with  the  provislous  of  tbe  stat- 
utes. The  opinion  in  the  present  case  recog- 
nizes this  as  the  law,  for  wliich  reason  these 
votes  are  not  to  be  counted,  but  if  we  were 
to  follow  the  reasoning  in  the  Baldwln-Wade 
Case,  this  Judgment  ought  to  be  affirmed,  and' 
we  ought  to  say  here,  as  the  concluding  para- 
graph in  that  case  says,  viz.:  "It  Is  thus 
seen  that  the  county  court  arrived  at  the 
very  right  of  the  matter.  That  is  the  ob- 
ject of  Inquiry,  and  when  that  end  is  reach- 
ed, no  person  can,  in  any  manner,  shape,  or 
form,  be  injured,  but  every  one,  the  voters 
and  the  candidates,  are  awarded  and  given 
exactly  what  they  are  entitled  to." 

It  will  thus  be  observed  by  these  excerpts 
from  that  opinion  that  the  principles  at- 
tempted to  be  promulgated  In  tbe  Baldwln- 
Wade  Case  are  applicable  to  tbe  facts  here. 
To  my  mind  tiiia  record  discloses  that  the 
trial  court  so  understood  them;  and,  while 
he  was  of  opinion  that  these  ballots  should 
not  have  been  counted,  he  added  them  to 
Trainer's  total  in  the  belief  that  he  was 
following  the  law  as  announced  by  this  court 
in  the  Baldwin-Wade  Case.  In  this  respect 
I  think  he  was  right,  and  I  am  of  opinion, 
for  this  reason,  that  be  is  entitled  to  an 
apology  from  this  court  for  a  reversal  of 
this  Judgmmt  The  judges  of  Section,  who 
are  usually  laymen,  and  do  not  read  the  opta- 
ions  of  this  court,  followed  the  statute  as  It 
reads  and  declined  to  count  these  ballots  for 
Tralnor,  as  the  former  ones  did  tn  the  Bald- 
wln-Wade Case.  The  trial  Judge,  while  hav- 
ing tbe  statutes  before  him.  was  also  con- 
fronted by  tbe  oiduLon  of  this  court  in  tbe 
Baldwln-Wade  Case,  and.  it  being  our  latest 
declaration  upon  the  subject,  and  Its  prin- 
ciple being  specially  ai^llcable  to  the  facts 
here,  he  unquestionably  felt  that  he  wan 
bound  to  follow  its  condiralons,  and.  Is  now 


Digitized  by  Google 


472 


140  PAGIFIG 


BBPOBTEB 


to  be  reversed  for  bo  dolus,  but  In  my  opinion 
this  reversal  can  only  be  Justified  by  the 
oTerrullng  of  the  Baldwin- Wade  Case,  which, 
as  I  view  It,  Is  nece^ary  In  order  to  get 
right  In  tills  respect 

I  am  authorized  to  state  that  Mr.  Justice 
WHITE  concurs  In  these  views. 


(26  Col6.  App.  665) 

BUOKLAND  et  al.  v.  FIEDLER  et  aL 
(No.  8722.) 

(Court  of  Appeals  of  Colorado.  April  13. 1914.) 

Taxation  (8  761*)— Tax  Deed&— Recitals  as 
TO  Sale. 

Under  the  statute  relatiog  to  tax  sales, 
providing'  that,  if  no  bid  is  made  for  any  land, 
the  treaaurer  shall  reoffer  it  at  the  sale  the 
next  day,  and  reolTer  it  from  day  to  day  until 
he  shall  become  satisfied  that  it  cannot  be  sold 
at  such  sale,  when  he  ahall  strike  it  off  to  the . 
county,  the  county  cannot  purchase  on  the  first 
day,  or  while  there  is  a  reasonable  hope  to 
find  a  cash  purchaser,  and  a  tax  deed  to  the 
county,  which  did  not  show  that  the  property 
was  offered  and  reoffered  by  the  treaaurer  be- 
fore it  was  stricken  off  to  the  county,  was  void 
on  its  face. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  II  150»,  1510-1513;  Dec  Dig.  9 
TBI.*] 

Aiq^eal  from  District  Court,  Smnmlt  Coan- 
ty;  Chas.  Ca vender.  Judge. 

Action  by  George  Fiedler  and  another 
against  Charles  Buckland  and  others.  From 
a  Judgment  for  plalntllEs,  d^endants  appeal. 
Reversed  and  remanded. 

Joseph  N,  Baxter,  of  Denver,  for  appel- 
lants. James  T.  Hogan  and  Queatln  D.  Bon- 
ner, both  of  Leadville,  for  appellees. 

BELL,  J.  The  oonlplalnt  In  this  action  Is 
the  ordinal?  one  under  section  ^t5>  Mills' 
Annotated  CoAe,  to  quiet  the  title  to  the 
Tempest  lode  mining  dalm.  United  States 
survey  lot  No.  1854,  In  Snake  River  mining 
d&trlct,  Summit  county,  Colo.,  and  praying 
that  the  defendants  be  required  to  eet  up 
th^  title  or  Mtate  ther^  as  provided  by 
the  Code,  and  Uiat,  upon  the  final  hearing, 
the  claim  of  tltl^  estate,  or  interest  made  by 
the  defoidants  be  declared  to  be  Invalid  and 
of  no  effect,  and  that  the  title  of  the  plain- 
tiffs to  the  premises  be  quieted  and  confirm- 
ed in  than.  The  d^Midants  David  J.  Cook 
and  Ma^  ^gleton,  ntie  Lowc^  deralgned  a 
title  in  fee  simple  from  the  government  of 
the  United  States,  through  a  patent  of  said 
pranlsee,  to  themselves  to  an  undivided 
three-fourths  Interest  ther^n,  and  allege 
that  one  Alice  M.  Hardenbrook,  a  nonresi- 
fksit  of  the  state,  who  was  served  by  a  pub- 
lication of  the  summons,  without  a  copy  be- 
ing mailed  to  her,  claims  to  have  and  own 
the  remaining  one-fourth  interest  in  the 
^wmises.  It  la  further  averred  In  tlie  an- 
swer tiiat  the  defendants  Joseph  N.  Baxter 
and  Joseph  N.  Baxt«  as  trustee  of  the  estate 
uf  Samuel  Milton,  deceased,  have  a  Max  on 


the  said  Interest  of  Bfary  Singleton,  n€e 
Lowa  The  other  defendants  disclaim  any 
Interest  in  the  premises,  and  no  appearance 
has  been  altered  for  the  said  Alice  M.  Hard- 
enbrook. 

For  a  second  defense,  defendants  allege 
that  the  only  claim  of  title  of  the  plaintiffs 
is  under  a  tax  deed  dated  December  6,  1898, 
Issued  by  the  county  treasurer  of  Summit 
county,  Colo.,  to  the  plaintiffs,  based  on  a 
tax  certiflcate  obtained  by  said  county  and 
assigned  to  the  plaintiffs.  The  defendants 
allege  that  said  tax  deed  la  void  upon  its  face 
because,  among  many  other  things,  said  prop- 
erty was  not  offered  and  reoffered  for  sale, 
as  required  by  law,  before  the  same  could 
have  been  bid  In  by  the  county  of  Summit. 
The  defendants  also  filed  a  cross-complaint 
setting  up  the  same  facts  in  sabetance  as  ap- 
pear  In  the  new  matter  in  the  answer,  then 
make  an  offer  of  a  return  of  the  money  paid 
for  said  certiflcate,  together  with  alt  taxes, 
costs,  and  penalties  which  the  court  might 
adjudge  to  be  due  and  payable,  and  there- 
upon pray  that  said  tax  deed  be  canceled, 
tliat  the  title  to  the  premises  be  confirmed  In 
the  defendants,  and  for  general  relief. 

The  plaintiffs  made  no  reply  to  the  allega- 
tions and  deralgnment  of  title  In  the  first 
cause  of  defense  In  the  answer,  but  denied 
the  allegations  In  the  subsequent  causes  of 
AeCeaae. 

At  the  trial  the  plaintiffs  introduced  the 
tax  deed  In  evidence,  the  recitals  of  which. 
In  part,  read  as  follows:  "The  treasurer  of 
said  county  did  on  the  11th  day  of  July,  A. 
D.  1690,  by  virtue  of  the  authority  vested 
In  him  by  law,  at  the  sale  begun  and  publicly 
held  on  the  7th  day  of  July,  A.  D.  1890,  ex- 
pose to  public  sale,  *  *  *  in  substantial 
conformity  with  the  requisitions  of  the  stat- 
ut€^  •  •  •  the  real  property  above  de- 
scribed, for  the  payment  of  the  taxes.  Inter- 
est, and  costs  then  due ;  *  *  *  and 
whereas,  •  •  •  the  county  of  Summit  in 
the  state  of  CJolorado  having  offered  to  pay 
the  sum  of  seven  dollars  and  eleven  cents, 
being  the  whole  amount  of  taxes,  interest, 
and  costs  then  due  and  remaining  unpaid 
on  said  property,  •  *  •  which  was  the 
least  quantity  bid  for,  and  payment  of  said 
sum  having  been  made  by  it  to  the  said  treas- 
um,  the  said  prop«ty  was  stricken  off  to  It 
at  that  pric&" 

The  recitals  fully  establish  the  allegation 
in  the  answer  that  said  property  was  not 
offered  and  reoffered  by  the  treasurer  before 
it  was  stricken  off  to  the  connty.  The  deed 
states  that  the  county  treasure  <m  the  11th 
day  of  July,  1880,  did  expose  to  public  sale 
this  property,  and  that  the  county  bid  $7.11 
for  the  whole  thereof  and,  this  being  the 
least  quand^  bid  A)r,  the  property  was 
stricken  off  to  It.  It  has  been  repeatedly  held 
by  this  and  the  Supreme  Court  that  where 
the  recitals  of  a  deed  affirmatively  show  but 
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one  offer  of  a  piece  of  real  property  for  sale, 
and  that  a  sale  thereof  Is  made  to  a  county 
on  the  first  day  of  the  offer,  such  deed  Is 
void  upon  Its  face.  The  law  does  not  pro- 
vide for  a  bid  by  a  county  on  the  offer  of 
real  estate,  as  recited  In  this  case,  nor  for 
its  paying  the  cash  on  a  bid,  as  herein  re- 
cited. 

The  statute  provides  that,  if  do  bid  Is  made 
for  any  tract  of  land,  the  treassrer  shall 
pass  It  over  and  reoffer  It  at  the  beginning 
of  the  sale  the  next  day,  and  that  the  same 
must  be  reoffered  from  day  to  day  until 
the  treasurer  becomes  satisfied  that  the  same 
cannot  be  sold  at  such  sale ;  then  the  treas- 
arer  shall  strike  It  off  to  the  county.  A 
cash  purchaser  may  buy  the  first  time  land 
is  offered,  or  at  any  snbseqaent  period ;  but 
a  county  cannot  purchase  on  the  first  day, 
or  while  there  Is  a  reasonable  hope  to  find  a 
cash  purchaser  on  apy  subsequent  day  dur- 
ing the  continuance  of  the  sale.  Dyke  v. 
Whyte,  17  Oolo.  206-SOO,  29  Pac.  128;  Charl- 
ton V.  Toomey,  7  Colo.  App.  304,  43  Pac.  455 ; 
Bryant  v.  HlUer.  48  Colo.  102-196,  109  Pac. 
969 ;  Lambert  r.  Scott,  63  Colo.  367,  358,  127 
Pac  142.  Under  the  above  authorities,  the 
tax  deed  Is  manifestly  void  upon  Its  face,  and, 
being  void  upon  its  tnoa.  It  conld  not  set  in 
operation  the  five-year  statute  of  limitation. 
Carnahan  v.  Hughw,  63  Colo.  318,  319,  126 
Pac;  lie. 

The  trial  court,  therefore,  erred  in  finding 
the  Issues  for  the  plaintiffs,  quieting  their 
title,  and  decreeing  the  title  of  the  defendants 
to  be  void.  Wherefore  the  decree  of  the  trial 
cobrt  is  reversed,  the  case  remanded,  and 
the  court  directed  to  enter  a  decree  for  the 
defendants,  qideting  and  confirming  their  ti- 
tle In  them  against  any  and  all  claims  of  the 
plaintiffs,  or  of  any  person  or  persons  claim- 
ing onder  or  through  them,  and  to  decree 
said  tax  deed  to  be  void  and  of  no  effect,  and 
that  the  same  be  canceled  upon  the  defend- 
ants paying  into  court  for.  the  use  of  the 
plaintiffs,  within  a  reasonable  time,  an 
amount  sufilclent  to  reimburse  them  for  the 
amount  for  which  the  land  was  sold  at  the 
tax  sale,  with  interest  and  penalties  as  pre- 
scribed by  statute,  including  subsequent  tax- 
es paid  by  them  and  interest  thereon;  and 
the  costs  of  this  suit  are  ordered  to 

be  taxed  to  the  appellees. 

Berersed  and  remanded. 


(27  Colo.  App.  651) 

SCHOOL  DIST.  NO.  3  IN  CLEAR  GRBEK 
COUNTY  V.  NASH.  (No.  3938.) 

<Coart  of  Appeals  irf  Odorado.  April  18, 1914.) 

1.  Sctools  akd  School  Dibtbicts  (|  138*)— 
Tbachkbs— Acnons  fob  Buaob  or  Con- 

TBACT — PLKADIIfO. 

A  school-teacher  suing  for  breacli  of  a 
contract  of  employment  for  a  year  was  not  re- 
quired to  allege  in  her  com^alst  that  other  em- 
ployment  was  secured  at  additional  expense  (or 


living,  etc.,  in  order  to  have  such  expense  de- 
ducted from  the  amount  realised  from  the  other 
employment  in  arriving  at  the  amount  of  Iter 

damage. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  j  13a*l 

2.  Masteb  and  Servant  (i  39*)— Gohfensa- 
TioN— Actions— PLKApiso. 

The  complaint,  in  an  action  by  a  servant 
for  breach  of  a  contract  ot  employment,  need 
not  allege  that  reasonable  effort  was  made  to 
secure  other  employment  and  failed,  or '  that 
other  employment  was  secured  and  a  certain 
sum  earned,  as  such  matters  are  for  the  defend- 
ant to  Bbow.  and,  falling  to  do  so,  plaiutifl  is 
entitled  to  the  full  amount  due  on  the  contract. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SI  12,  46,  46;  Dec  Dig.  { 
30.«J 

3.  Appbai.  and  Ebbob  (I  1047*)— Rkvibw— 
HABUI.ES8  Eebob— Conduct  op  Trial. 

The  erroneous  ruling  of  the  court,  In  an 
action  by  a  teacher  for  breach  of  a  contract  of 
employment,  that  plaintiff  should  show  the 
amount  reallEed  from  other  employment,  instead 
of  leaving  such  matters  for  th6  defendant  to 
show,  was  not  harmful  to  the  defendant,  who 
brought  out  the  facta  on  cross-examination. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4mril33,  4fl&-4152 ; 
Dec.  big.  I  1047.*] 

4.  Schools  and  School  Dxstbicts  ^  138*)— 
Teachers— AcnoNB  fob  Bbbach  of  Con- 
tbaci^Expbnbb  or  Sbcubino  Otbbb  Eh- 

FLOTICENT. 

A  Bchool-teacher  snlag  for  breach  of  a  eon- 
tract  of  employment  .was  entitled  to  have  de- 
ducted from  the  amount  received  from  other 
employment  her  expense  resulting  from  the 
change,  for  railroad  fare,  increased  living  ex- 
pense, etc.,  in  arriving  at  her  damages. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Dec.  Dig.  1  138.*] 

5.  Mastxb  and  Sebvant  (|  41*)— Coupbnsa* 
TioN — Actions— Expense  or  Secttbinq  0th- 

EB  ElHPLomBNT. 

A  servant  suing  for  breach  of  a  ctmtract  of 
employment  may  charge  the  defendant  with  ex- 
penses  Incurred  In  obtaining  new  employment 
for  the  unexpired  term,  and  for  additional  neces- 
sary expenditures  caused  by  the  change  frMn 
the  okA  to  the  new  place  of  employment 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ||  12,  60^;  Dec.  Dig.  f 
41.*] 

6.  Schools  and  School  Distbictb  (|  138*)— 
Tbachebs  —  Actions  fob  Bbeaoh  or  Con- 

TBACT-vADUBSIBILITT  OT  EVIDENCE. 

In  a  suit  by  a  schod-teacher  for  breach  of. 
a  contract  of  employment  evidence  of  the 
amount  expended  by  plaintuT  In  removing  her 
family  to  her  new  place  of  employment,  which 
was  not  pleaded,  was  property  excluded,  as  such 
expenses,  if  allowable  at  all,  must  be  ^wcially 
pleaded. 

[Ed.  Note.— For  other  cams,  see  Schools  and 
School  Districts,  Dec.  Dig.  |  138.*] 

Error  to  District  Court,  Clear  Creek  Coun- 
ty; Charles  McCall,  Judge. 

Action  by  Margaret  Nash  against  School 
District  No.  3,  in  the  County  of  Clear  Creek 
and  State  of  Colorado.  From  a  Judgment 
for  plaiutUf,  the  defendant  brings  error.  Af- 
firmed. 

John  J.  White,  of  Denrer*  f <»  plalntlfl  In 
error.  Morrison  St  De  Sato,  of  Denver,  tor 
defendant  In  emr. 
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140  PACIFIC 


REPORTER 


(Colo. 


HDRLBUT,  J.  October  7,  1905.  Oefeadant 
In  error,  as  plaintUf,  filed  her  complaint  in 
the  district  court,  alleging  In  substance  tbat 
on  June  14,  1004,  sbe  was  employed  by  de- 
fendant as  a  teacher  in  one  of  its  schools,  at 
an  agreed  price  of  $70  per  month,  for  the 
period  of  one  year  bei^nning  July  1,  1904; 
that  she  accepted  such  employment  and  per- 
formed services  as  a  teacher  thereunder  until 
January  1,  lOOCt,  at  which  time,  without  her 
assent  and  without  cause,  she  was  discharged 
from  her  emjAoyment  by  defendant;  that  de- 
fendant paid  her  in  full  for  all  services  up 
to  and  Including  December  31,  1904,  but  no 
more;  that  at  all  tlm«  from  said  1st  day 
of  January  until  June  30, 1905,  she  was  ready 
and  willing  to  perform  the  services  as  teach- 
er under  said  employment,  but  was  prevented 
from  doing  so  by  defendant  To  this  com- 
plaint defendant  filed' answer  containing  a 
general  denial  and  a  second  defense,  alleg- 
ing that  by  force  of  a  certain  resolution  or 
r^ulatlon  passed  by  said  defendant  on  June 
13,  1904,  Buch  employment  was  conditioned 
upon  her  having  or  obtaining  (on  or  before 
January  1,  19(K»)  a  flrstgrade  certificate 
from  the  county  snperlntendoit  of  schools  of 
Clear  Creek  county,  falling  In  which  the  con- 
tract of  employment  would  become  void  and 
of  no  effect ;  farther  alleging  that  plalntlif 
consented  to  such  condition.  A  reply  was 
filed  to  this  answer,  containing  a  general  de- 
nial and  a  "second  reply,"  stating  that  plaln- 
tur  was  a  graduate  of  the  State  Normal 
School  of  Colorado,  and  held  a  diploma  from 
said  school  signed  by  the  lawful  authorities 
of  that  Institution,  and  that  the  same  had 
been  filed  with  said  county  superintendent  of 
schools ;  further  averring  that  under  the  pro- 
visions of  section  4128,  Mills'  Annotated  Stat- 
utes, said  diploma  entitled  her  to  teach  in 
any  of  tbe  public  schools  of  the  state,  and 
that  the  resolution  was  void,  of  no  eCCect,  and 
contrary  to  the  terms  thereof.  The  case  was 
tried  to  a  Jury,  verdict  returned  In  favor  of 
plaintiff  for  the  sum  of  $185.88,  and  Judgment 
rendered  thereon.  The  case  is  in  this  court 
for  determination  by  lawful  transfer  from  the 
Supreme  Court 

The  contract  of  employment  is  founded  up- 
on two  written  Instruments,  viz.: 

"Georgetown,  Colo.,  June  15,  1904. 

"Miss  Margaret  Nash — Dear  Madam:  Tou 
are  hereby  notlGed  that  at  a  meeting  of  the 
board  of  education,  held  on  Tuesday  evening, 
January  14th,  you  were  reappointed  as  teach- 
er In  district  No.  3,  Clear  Creek  county,  for  the 
ensuing  school  year  at  (70.00)  seventy  dollars 
Iter  month.  At  a  meeting  held  on  Monday 
evening,  June  13th,  the  following  resolution 
regarding  the  examination  of  teachers  was 
adopted:  'Resolved,  that  after  January  1, 
1905,  all  teachers  in  district  No.  3,  Clear 
Creek  county,  shall  bold  a  first-grade  certifi- 
cate.' In  accepting  this  position,  unless  you 
already  hold  a  first-grade  certificate,  you  will 
be  required  to  j^ass  the  county  examination 


in  December,  In  accordance  with  the  above 
resolution.  Very  respectfully,  Will  C.  Iloud, 
Secretary." 

"Geoi^etown.  Colo.,  June  20,  1904. 

*^  the  Secretary  of  the  School  Board. 
Georgetown,  Colo.— Dear  Sir:  Your  notice 
dated  June  15,  ^904,  containing  appointment 
aa  teacher  In  your  district  for  the  y«*"*ng 
year  was  received  by  me  in  due  time.  I  ac- 
cept the  anointment  and  am  ready  to  sign 
a  regular  contract  to  that  efrect.  Respect- 
fully yours,  Margaret  A.  Nash." 

This  is  Uie  second  trial  of  this  case.  The 
first  trial  resulted  in  Judgment  for  defendant 
which  Judgment  was  taken  to  the  Supreme 
Court  on  error,  and  there  reversed.  Nash 
T.  School  District  No.  8,  40  Colo.  656, 118  Pac. 
1003.  The  court  held  that  tbb  diploma  of  de- 
fradant  in  error  entitled  her  to  teach  in  the 
Pttblic  schools  of  the  county  without  first  ob- 
taining a  certificate  from  the  county  super- 
intendoit  of  schools,  and  that  the  rewlution 
was  in  conflict  with  the  statute,  was  void, 
and  ot  no  ^fect  as  against  defendant  in  er- 
ror. After  determining  the  matter  Just  al- 
luded to.  the  court  further  said:  "The  facts 
stated  In  the  complaint  and  supported  by  the 
evidence,  were  sufficient  to  constitute  a  cause 
of  action  In  favor  of  plaintiff,  and,  unless  re- 
butted, entitled  her  to  a  Judgment  for  the 
actual  damages  by  her  sustained." 

It  is  difficult  to  find  in  this  record  suffi- 
cient merit  to  Justify  the  appeal.  The  issues 
were  clearly  defined,  and,  after  the  Supreme 
Conrt  had  decided  against  defendant  the 
only  serious  question  that  could  likely  arise 
in  the  case,  the  latter  had  no  defense  left. 
The  complaint  stated  a  cause  of  action,  and 
the  evidence  was  undisputed  and  clearly  sus- 
tained plaintiff  in  her  right  of  recovery.  At 
the  second  trial  the  only  tiling  left  for  de- 
foudant  to  do,  In  order  to  prevent  full  recov- 
ery by  plaintiff  for  the  five  months'  salary, 
was  to  diminish  the  sum  by  Introducing  evi- 
dence, if  it  could,  showing  plaintiff  had  earn- 
ed other  money  during  that  period,  or  that 
she  had  remained  idle  and  made  no  reason- 
able effort  to  find  other  employment  which 
facts,  if  proven,  could  be  used  by  defendant 
to  minimize  the  loss  for  which  It  was  liable. 
The  spirit  shown  by  the  plaintiff  is  highly 
commendable,  for  the  record  shows  that  al- 
most simultaneously  with  her  wrongful  dis- 
charge she  sought  other  employment  and  se- 
cured the  same  within  less  than  a  week,  but 
•at  a  reduced  salary,  and  In  a  locality  remote 
from  where  she  bad  been  teaching.  There  is 
no  doubt  that  she  suffered  expense  and  In- 
convenience in  changing  her  residence  from 
where  she  had  been  employed  for  four  years 
to  her  new  place  of  employment 

The  only  question  raised  on  this  appeal 
which  even  approaches  Importance  is  that 
relating  to  expenses  allowable  to  an  employ^ 
wrongfully  discharged,  where  such  expenses 
are  necessarily  incurred  by  such  employfi 
in  securing  new  employment,  and  the  necee- 
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sary  addiUonal  cost  occasioned  by  tbe  chang- ' 
ed  coDdltloDs  surrounding  the  new  employ- 
ment. At  the  trial  defendant  made  objec> 
tion  to  all  evidence  which  tended  to  show 
any  expenses  incurred  by  plalndff  In  or 
about  the  obtaining  of  the  new  employment 
or  her  removal  from  Geoi^etown  to  Cripple 
Creek  in  order  to  properly  establish  herself 
preliminary  to  entering  upon  the  discharge 
of  her  duties,  which  objections  were  based 
entirely  upon  the  contention  (1)  that  such 
expenses  were  not  chargeable  to  defendant, 
and  (2)  that  they  were  not  pleaded  in  the 
complaint  We  fail  to  see  any  merit  in  ei- 
ther contention.  As  to  the  first,  counsel  for 
plaintiff  in  error  seems  to  contend  that  the 
Items  of  expense  and  Increased  cost  of  liv- 
ing, etc.,  testified  to  by  the  plaintiff,  were 
cttarges  which  plaintiff  was  seeking  to  re- 
cover from  defendant  as  part  of  her  cause 
of  action.  If  such  be  the  case,  he  is  clearly 
in  error,  as  no  such  dalm  was  made  by  plain- 
tiff, and  the  case  was  not  tried  on  any  such 
theory.  When  counsel  was  pressing  this  con- 
tention in  the  trial  court,  and  claiming  that 
plaintiff  was  attempting  to  show  these  Items 
as  recoverable  against  defendant  in  the  main 
case,  the  conrt  interposed  and  said:  "I  don't 
hold  it  is  a  charge  against  the  school  dis- 
trict. That  is  not  the  purport  or  theory  of 
this  examination  now.  I  am  trying  to  find 
out,  and  want  the  jury  to  know  from  the  tes- 
timony of  the  witness,  bow  much  money  this 
teacher  earned  during  the  time  she  should 
have  been  employed  here,  and  how  much  she 
could  have  earned  with  reasonable  diligence, 
minus  the  expenses  that  she  had  above  tbe 
expenses  here;  that  is  what  I  want  to  come 
at.  Not  any  expenses,  except  those  expensee, 
figured  directly,  in  eoanectloii  with  her  work 
that  are  in  excess  of  the  expenses  in  that 
connection  that  she  would  have  had  to  sus- 
tain her  In  Geoi^etown."  Tbe  objection, 
therefore,  on  the  ground  given  does  not  ap- 
pear to  have  been  well  taken. 

[1-S]  Concerning  tbe  second  ground,  we 
bare  only  been  able  to  find  one  state,  Ken- 
tadcy,  which  holds  that  in  an  action  of  this 
kind  tbe  complaint  must  state  tliat,  anbse- 
qaent  to  the  wrongful  discharge  plaintiff 
made  reasonable  effort  to  obtain  other  em- 
ployment and  foiled,  or  that  he  thereafter 
secured  other  employment  and  earned  a  cer- 
tain snm.  Am  opposed  to  this  doctrine,  it  Is 
almost  nniversally  held,  our  own  Supreme 
Court  being  among  those  so  holding,  that 
aueh  matters  are  entirely  for  the  defendant 
to  sliow,  and,  if  he  falls  to  do  so,  tbe  pliUntlff 
will  be  entitled  to  Judgment  for  the  full 
amount  dne  for  the  unexpired  term  follow- 
ing the  wrongful  discharge.  It  is  not  claim- 
ed In  the  Instant  case  that  such  matters  were 
pleaded.  At  the  trial,  after  plaintiff,  had  es- 
tablished by  proper  evidence  her  cause  of 
action,  her  counsel  auggeated  to  the  court 
that  evidence  of  matters  constituting  a  re- 
bate against  the  Judgment  plaintiff  was  en- 


titled to  should  come  from  the  defendant. 
Tbe  court  erroneously  ruled  that  plaintiff 
should  proceed  to  show  such  rebates  In  her 
main  case.  No  exception  was  taken  to  the 
ruling;  but,  if  there  had  been,  no  harm 
would  have  resulted,  as  defendant  brought 
out  the  facts  on  cross-examination.  This 
ruling  of  the  court  explains  why  we  find 
plaintiff  offering  evidence  to  show  the  re- 
bates, which  should  have  properly  come  from 
defendant.  Certainly  the  defradant  should 
not  be  heard  to  complain  when  the  court  er- 
roneously compels  the 'Plaintiff  to  prove  hts 
case  for  him,  and  that  Is  the  sltuatioqi  here. 
After  plaintiff  proved  the  contract  and  em- 
ployment, its  breach  by  defendant  and  wrong- 
ful discharge  of  plaintiff,  the  amount  of  the 
salary  and  the  period  for  which  she  was  en- 
titled to  recover,  her  case  was  complete,  and, 
unless  defendant,  either  by  cross-examina- 
tion or  original  evidence,  had  shown  the 
amount  earned  by  plaintiff  during  that  peri- 
od, she  would  have  been  entitled  to  a  Judg- 
ment for  the  full  period  of  five  moii^  at 
¥70  per  month.  It  is  evident  that,  if  the  court 
bad  not  erroneously  compelled  plaintiff  to 
make  this  proof,  and  she  had  remained  silent 
then,  after  defendant  had  proven  tbe  amount 
plaintiff  bad  earned  after  discharge,  plaintiff 
would  have  been  entitled  to  show  in  rebut- 
tal her  expense  in  securing  the  new  employ- 
ment and  additional  costs  to  her  in  perform- 
ing the  duties  of  such  new  employment 

[4]  The  Supreme  Court,  in  Saxonia  M.  & 
R.  Co.  v.  Cook,  7  Colo.  589,  4  Pac.  Ill,  de- 
fined the  law  as  applicable  to  some  of  the 
Issues  In  this  case  as  follows:  "Where  one 
is  employed  to  serve  for  a  definite  term,  as 
for  a  year,  and  is  discharged  before  the  ex- 
piration of  tbe  term,  without  fault  on  his 
imrt,  he  has  a  right  of  recovery  either  for 
the  balance  of  wages  due  or  damages  for  the 
loss  he  may  have  suffered  by  reason  of  the 
wrongful  discharge.  •  •  •  Under  tbe 
remedy  In  the  latter  class  of  cases,  1.  e.,  where 
the  action  is  for  breach  of  tlie  contract, 
whether  brou^t  before  or  after  the  end  of 
tbe  term,  the  measure  of  damages  is  not 
the  amount  of  wages  stipulated  in  tbe  con- 
tract for  the  entire  term,  but  tbe  actual  loss, 
to  be  established  by  proof,  although  the 
amount  of  the  agreed  wages  may  be  takm 
as  the  measure  of  damages  prtma  facie,  or 
in  the  absence  of  any  other  showing.  Re 
cannot  recover  tbe  wages  accruing  for  tbe 
balance  of  tbe  term  a«  a  matter  of  coune. 
He  is  bound  to  use  reasonable  efforts  to  se- 
cure labor  elsewhere.  If  he  has  secured  la- 
bor elsewhere,  or  by  reasonable  diligence 
might  have  done  so,  the  amount  received,  or 
that  might  have  been  received,  for  such  la- 
bor is  to  be  deducted  from  the  amount  of  the 
damages  occasioned  by  tho  breach  of  tbe 
contract  sued  upon.  •  *  *  But,  while  the 
defendant  in  such  case  is  entitled  to  mitigate 
the  damage  to  tbe  extent  of  what  tbe  plain- 
tiff might  have  earned  from  otbCT  parties 
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during  the  term,  the  burden  of  establishing 
Buch  mitigating  facts  is  upon  the  defendant" 
See,  also,  Howard  v.  Daly,  61  N.  T.  362,  19 
Am.  Bep.  236;  Strauss  t.  Meertlef,  64  Ala. 
299,  38  Am.  Bep.  8.  From  26  Cyc.  pp.  1000 
and  1009,  I  quote  the  following :  "The  meas- 
ure of  damages  for  the  breach  of  a  contract 
of  employment  is  prima  fade  the  Bum  stipu- 
lated to  be  paid  for  the  services,  and  the  bur- 
den of  reducing  the  damages  by  proof  that 
the  servant  lias,  or  might,  with  reasonable 
diligence,  have,  obtained  other  remunerative 
employment,  after  his-  discharge  rests  on  the 
emplo}|er." 

[S]  The  qneetion  as  to  wbeUier  or  not  one 
Boing  for  a  breadi  of  contract  based  upon  a 
wrongful  discliai^  before  the  expiration  of 
the  tenn  of  emidoyment  may  charge  the  de- 
fendant with  ^kcnses  Incurred  in  obtaining 
new  employment  for  the  nnaplred  term,  and 
for  additional  necessary  expenditures  and 
ontlays  caused  by  the  change  from  the  old 
to  the  new  place  of  employmoit,  seems  to  be 
settled  In  the  affirmative  by  the  general  trend 
of  authoi^ty.  In  fact  we  have  beoi  able  to 
dlscoTer  only  one  case^  TldLler  t.  Andrae 
Mfg.  Co.,  95  Wis.  8S2,  70  N.  W.  292,  which 
seenia  to  hold  to  tb»  contrary. 

In  Development  Co.  of  America  t.  King, 
170  Fed.  923,  96  C.  C.  A.  13ft,  the  court  held 
that  one  witongfully  discharged  was  entitled 
to  subtract  from  the  amount  of  money  earn- 
ed by  blm  In  another  employment  thereafter 
a  certain  sum  which  he  bad  paid  for  stock 
in  a  corporation,  which  stock  it  was  neces- 
sary for  him  to  purchase  in  order  to  obtain 
the  employment;  the  court  saying:  "The 
purchase  of  the  stock  was  an  expense  inci- 
dent to  obtaining  the  raiployment" 

In  TuftB  T.  Plymouth  O.  M.  Co.,  14  Allen 
(96  Mass.)  407,  the  court  held  that  one  wrong- 
fully discharged  before  the  expiration  of  the 
term  of  employment  was  entitled  to  have 
considered  bis  necessary  expense  In  traveling 
to  the  place  of  his  new  employment;  the 
court  saying:  "If  he  was  obliged  to  return 
home  or  go  elsewhere,  the  expense  of  remov- 
al from  the  mines  to  the  place  of  employment 
became  a  proper  subject  of  consideration." 

In  Von  Winkle  v.  Sattcrfleld,  68  Ark.  617, 
26  S.  W.  1113,  23  L.  B.  A.  853.  It  was  held 
that  a  servant  wrongfully  discharged  before 
the  expiration  of  the  term  of  employment 
was  entitled  to  have  deducted  from  the  wag- 
es be  earned  during  tlie  term,  or  might  have 
earned,  the  expense  of  obtaining  employment 
elsewhere;  the  court  saying:  "In  estimating 
his  damages,  therefore,  such  sums  as  he,  by 
reasonable  diligence,  might  have  earned  in 
a  similar  business,  making  allowance  for  the 
expense  of  obtaining  employment,  should  be 
deducted  from  the  wages  he  might  have 
earned  under  the  broken  contract  *  •  • 
The  burden  of  proof  Is  on  the  employer  to 
show  that  the  servant  might  have  obtained 
similar  employment  for  the  failure  of  the 
servant  to  obtain  other  employment  does  not 


affect  tbe  right  of  action,  but  only  goes  in 
reduction  of  damages,  and.  If  nothing  else 
la  shown,  'the  servant  la  entitled  to  recover 
the  contract  price  upon  proving  tbe  employ- 
er's violation  of  the  contract,  and  his  own 
willingness  to  perform.'  The  fact  that  the 
servant  might  have  obtained  new  employ- 
ment does  not  constitute  a  defense.  It  is 
one  of  tbe  facts  to  be  considered  in  estimat- 
ing the  sei-vant's  loss." 

To  the  same  effect:  Pennsylvania  Co.  t. 
Dolan,  6  Ind.  App.  109,  32  N.  E.  802,  51  Am. 
St  Bep.  310;  Dickinson  v.  Talmage,  138 
Mass.  240;  Sedgwick  on  Damages  (8th  Ed.) 
§S  666,  667. 

The  opinion  In  the  Wisconsin  case  of  Tick- 
ler V.  Andrae  Mfg.  Co..  supra,  is  brief,  and 
cites  but  one  authorl^,  and  that  n^n  a 
dlffer^t  proposition.  We  quote  from  the 
opinion  of  tbe  appellate  court  aa  follom: 
"Tbe  Jury  was  Instructed,  In  effect,  that.  In 
case  they  found  for  tlw  plaintiff  upon  ttie 
principal  Issue,  they  should  give  him  tbe 
amount  of  the  agreed  wages  for  tbe  year, 
fOOO,  less  such  sums  as  he  had  eamjed  and 
received  from  other  soorces,  and  that  to  that 
result  they  should  add  the  sum  of  bis  rea- 
sonable exvoise  in  removing  himselt  his 
ftimlly.  and  stuff*  from  New  London  back  to 
Milwaukee.  •  •  •  This  was  error  for, 
while  the  defendant  is  ^titled  to  be  credit- 
ed by  tbe  plaintiff's  net  eamiE^  only,  yet  it 
may  fairly  claim  that  Us  proper  credit  shall 
not  be  diminished  by  vaj  sum  which  he  diall 
expend  for  his  own  puiposes,  or  for  the  oon- 
venloice  of  Us  family.  The  expenses  of  tbe 
return  of  the  family  to  Milwaukee  were  not 
within  tbe  defendant's  undertaking." 

[6]  So  it  appears  from  this  that  tbe  court 
considered  the  ranoval-of  plaintiff -and  his 
family  from  New  London  back  to  Milwaukee 
as  an  act  done  for  hit  oum  purpo$e,  and  In- 
ferentlally  at  least  not  for  tiie  purpose  of 
obtaining  a  new  employment  after  his  wrong- 
ful discharge.  The  facts  there  are  entire- 
ly different  from  those  of  tbe  instant  case. 
Here  the  plaintiff's  only  purpose  In  going 
to  Cripple  Creek  from  Georgetown  was  to 
teach  in  the  public  schools  of  that  town, 
and  it  was  clearly  for  tbe  benefit  of  tbe  de- 
fendant to  have  her  go,  as  ber  earnings  in 
Cripple  Creek  would  reduce  that  much  the 
defendant's  liability  to  her.  In  the  case  at 
bar  plaintiff  did  not  recover  any  amount  for 
moving  ber  family  to  Cripple  Creek.  The 
trial  court  excluded  from  evidence  the  tes- 
timony which  tended  to  show  that  plaintiff 
had  expended  $50  in  removing  ber  family 
to  Cripple  Creek  from  Georgetown.  This 
ruling  was  clearly  right  if  for  no  other 
reason  than  that  it  had  not  been  pleaded. 
If  allowable  at  all,  it  must  bare  been  ape- 
dally  pleaded. 

It  is  Impossible  to  ascertain  from  this  rec- 
ord just  what  method  was  adopted  by  the 
jury  in  arriving  at  tbe  verdict  of  fl85.88. 
The  evidence  conclusively  shows  that  the  an> 
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expired  term  of  the  employment  was  S 
montbs,  and  the  agreed  price  was  $70  per 
month,  making  $350,  which  measoced  plaln- 
tUTfl  recovery,  and  that  plaintiff  received 
the  total  sum  of  $285  during  that  time  from 
her  new  employment  This  left  a  credit  due 
her  of  ¥65.  The  evidence  farther  shows  that 
plaintiff  expended,  while  in  Cripple  Greek, 
during  the  onezplred  term,  $20  a  month 
more  for  her  llvli^  expenses  than  she  would 
hare  paid  in  Georgetown.  She  was  there  4 
months  and  three  weeks,  which  would  make 
the  total  amount  $95,  to  which  should  be 
added  her  railroad  fare  to  Cripple  Creek,  $8, 
and  70  cents  for  telephoning  to  that  place 
accepting  the  new  employment ;  the  total  be- 
ing $103.70,  which,  if  the  Jury  believed  cor- 
rect, should  have  been  deducted  from  the 
$286  she  had  earned,  before  subtracting  the 
same  from  the  4-350.  The  amount  of  $108.- 
70,  however,  was  apparently  not  allowed  by 
the  Jury,  but  only  $60  thereof,  for  If  $60  be 
deducted  from  the  $286,  and  the  balance, 
$225,  from  the  $850,  it  will  leave  a  balance 
of  $126,  which,  with  Interest  at  8  per  cent 
for  0  years,  will  amount  to  Just  $186. 

It  la  dear  that  the  second  trial,  and  appeal 
by  defendant  has  been  vexatious  and  un- 
reasonable. It  is  also  evident  that  the 
wrongful  discharge  of  plaintiff  caused  her, 
aside  from  distresring  inconvenience  and  dis- 
comfort a  considerable  expenditure  and  out- 
lay in  excess  of  any  amount  which  by  law 
8he  could  recover  for  the  breach.  Plaintiff 
had  been  teaching  in  the  schools  of  the 
Georgetown  district  for  4  years  prior  to  the 
making  at  the  contract  In  Issue,  and  It  is  a 
fair  presumption  that  she  was  a  competent 
and  faithful  employe.  She  was  the  support 
of  her  mother  and  sister,  who  were  depend- 
ent on  her,  and  they  were  settled  and  keep- 
ing house  in  Georgetown.  She  was  arbitrari- 
ly and  wrongfully  discharged  In  the  midst 
of  winter,  but,  with  enviable  spirit  at  once 
set  about  finding  new  employment,  and  suc- 
ceeded in  the  short  space  of  one  week  In  se- 
curing, at  a  distant  town,  like  employmrat 
to  that  she  had  been  engaged  In.  This  new 
employment  naturally  compelled  her  to  break 
up  her  home  in  Georgetown  and  move  her 
*^mily,"  as  she  terms  it  to  the  new  place. 

Her  apeedy  and  successful  efforts,  wblch 
resulted  In  the  new  employment,  were  all 
to  the  direct  financial  benefit  of  defendant, 
and  it  is  to  be  regretted  that  defendant  did 
not  biagnanimonsly  concede  plaintiff  the  pit- 
tance allowed  her  by  the  Jury  for  expenses 
and  outlays  Incurred  In  and  about  securing 
the  new  employment  and  increased  expens- 
es ensuing  therefrom,  particularly  as  no  com- 
plaint is  made  against  her  for  Inefficiency  or 
insDbordinatlon. 

The  instructions  aa  a  whole  are  free  from 
I»rejndicUI  error.  The  judgment  viU  be  af- 
firmed. 

Judgment  affirmed. 


(27  Colo,  App.  58S> 

SCHOOL  DIST.  NO.  8  IN  CLEAR  GBEBK 

COUNTY  v.  OLSi^JN. 
(No.  3039.) 

(Court  of  Appeals  of  Colorado.  April  13, 1914.) 
Schools  and  School  Districts  ^  138*)— 

TeACHBBS— CONTBACTS  OF  BMPLOYMSNT— AC- 
TIONS roB  Bbsach. 

A  scboot-teacher  wrongfully  discharged  be- 
fore the  expiration  of  ber  coQtract  was  entitled 
to  recover  the  amount  she  would  have  received 
under  tbe  contract  less  whatever  she  earned  by 
other  employment  with  interest  thereon  at  8 
per  cent. 

[Ed.  Note.— For  other  cases,  see  ScboolB  and 
School  Districts,  Dec.  Dig.  S  138.*] 

Brror  to  District  Court,  Clear  Creek 
County;  Charles  McOall,  Judge. 

Action  by  Mamie  Olsen  against  School 
District  Na  8,  in  the  Gonn^  of  Clear  Greek 
and  State  of  Colorado.  From  a  Judgmoit  for 
plaintlft,  the  defendant  brii^  error.  Af- 
flnned* 

John  J.  White,  of  Denver,  for  plaintiff  in 
error.  Morrison  ft  0e  Soto,  of  Denver,  for  de- 
f  mdant  in  error. 

HURLBCT.  J.  December  30, 1010,  defend- 
ant In  error,  as  plaintiff,  commoiced  tills 
action  to  recover  damage  fOr  breach  of  con- 
tract, and  recovered  Judgment  for  $163.89. 

Tbe  Issues  here,  both  of  law  and  fact  are 
substantially  the  same  as  those  Involved  in 
the  case  of  School  District  No.  3  v.  Nadi  (No. 
3938)  140  Pac.  473,  decided  at  this  term. 
By  stipulation  the  two  cases  were  consoli- 
dated and  tried  together.  There  is  a  slight 
difference  in  the  pleadings  of  the  two  cases. 
In  the  Nash  Case  none  of  the  pleadings  con- 
tain any  allegations  as  to  defendant's  earn- 
ing any  money  after  her  wrongful  discharge ; 
while  In  the  present  case  the  answer  alleges 
that  plaintiff  found  other  employment  after 
her  discharge  and  earned  money  to  tbe 
amount  she  would  have  earned  under  ber 
contract  had  she  not  been  discharged.  De- 
fendant offered  no  evidence  at  the  trial. 

The  undisputed  evidence  shows  that  plain- 
tiff was  wrongfully  discharged,  and  was  en- 
titled to  recover  $70  per  month  for  Ave 
months,  or  $360,  and  that  she  earned  during 
said  period  of  five  months  $240,  which  defend- 
ant was  entitled  to  have  subtracted  from  the 
$350.  This  would  leave  a  balance  due  plain- 
tiff of  $110,  pins  Interest  thereon  for  six  years 
at  8  per  cent,  which  would  amount  to  $52.80. 
This  added  to  $110  SQuals  $162.80.  Plaintiff 
was  clearly  entitled  to  Jndgmoit  for  this  sum. 

This  appeal  is  without  merit,  vexations, 
and  unreasonable  in  a  marked  degree.  What 
was  said  in  the  Nash  Case  nuy  be  repeated 
here  with  emphasis. 

We  discover  no  reversible  error  In  the  rec- 
ord. Tbe  Judgment  will  be  affirmed. 

Jadgment  affirmed. 


*Wor  oQwr  (umm  tee  mum  ti^o  ud  MoUon  NUMBBR  In  Dae.  Dlf.  A  Am.  Dig.  K^-No.  SwIm  ft  R«p'r  IndasM 

Digitized  by  Google 


478 


140  PAGIFIO 


BEPOBTEB 


(Colo. 


<27  Colo.  App.  663) 

DEGGE  T.  CABSTARFHICN  ELECTRIC  CO. 
(No.  8820.) 

(C^ort  of  Api»eal8  of  Colorado.  April  13, 1914.) 

1.  Appeal  and  Ebbob  ($  171*)— Theoby  or 
Case  in  Loweb  Coubt— Consibuction  of 

PLEADINOa. 

Where  a  case  waa  tried  by  the  parties  aa 
though  a  special  plea  was  denied,  and  no  at- 
tempt was  made  to  rely  upon  an  admission 
thereof,  and  it  is  contended  by  the  plaintiff  that 
ttie  admission  of  the  plea  was  inadvertently, 
made,  the  admission  will  be  disregarded  on  ap- 
peal, especially  when  the  replication  denied  a 
simitar  plea  to  a  second  cause  of  action. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  1053-1063,  1066,  1067, 
1161-1165;.  Dec.  Dig.  &  171.»] 

2.  Appeal  and  Ebbob  (§  lOll*)— Review- 
Findings— Conflicting  Evidence. 

Where  the  testimony  of  the  plaintiff  and 
defendant  was  in  direct  conflict  as  to  whether 
an  automobile  was  sold  with  a  specific  guaranty, 
the  finding  of  the  trial  court  that  there  waa  no 
guaranty  will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8983-3^;  Dec  Dig.  | 
lOll.-*] 

3.  Appeal  and  Ebbob  (|  1027*)— Haruless 
Ebbob— Faiujbe  to  Requibe  Election. 

Error  in  refusing  to  compel  the  plaintiff  to 
elect  whether  he  would  rely  upon  the  cause  of 
action  for  the  reasonable  value  of  an  automobile, 
or  npon  one  for  an  agreed  value,  was  not  preju- 
dicial, where  the  trial  was  l>efore  the  court  and 
the  evidence  disclosed  no  dispute  as  to  the  value 
or  the  promise  by  the  defendant  to  pay  it. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  4083 ;  Dee.  Dig.  f  1027.*] 

Appeal  from  CouDty  Court,  City  and  Coun- 
ty of  Denver;  Geo.  W.  Dunn,  Judge. 

Action  by  the  Carstarplien  Electric  Com- 
pany against  W.  W.  Degge.  Judgment  for 
plaintiff,  and  defendant  appeals.  AfiBrmed. 

O.  A.  EkYtman,  of  Denver,  for  appeUant 
Rlee  W.  Means  and  Bernard  J.  Ford,  both 
of  Denver,  for  appellee. 

MORGAN,  J.  Tlie  defendant  appeals  from 
a  Judgment  against  him  for  f682.60  altered 
in  the  Denver  county  court  on  a  complaint 
filed  October  6,  1910,  vrbidi  contained  two 
causes  of  action  for  goods  sold  and  delivered: 
The  first,  upon  a  promise  to  pay  the  reason- 
able value  thereof;  and,  the  second,  npon  a 
promise  to  pay  a  specified  amount  Tlie  de- 
fendant denied  both  causes  of  action,  by  gen- 
eral denial,  and,  f6r  a  third  defense  plead- 
ed that  the  goods  sold  consisted  In  part  of 
a  certain  electric  automobile  and  that  the 
sale  was  "upon  condition  that  the  said 
vehicle  should  prove  to  be  in  a  merchantable 
condition,  with  a  storage  battery  of  standard 
capacity,  that  is  to  say,  a  capadty  sufficl»it 
to  propel  said  vehicle  a  distance  of  50  miles 
or  more  with  each  full  charge  of  electricity"; 
and,  pleading  further,  that  the  plaintiff  ship- 
ped the  vehicle  to  tiie  defendant  "equipped 
with  a  storage  battery  which  the  said  plain- 
tiff represented  to  be  of  standard  capacity 
with  power  sufficient  to  propel  the  said  auto- 
mobile a  distance  of  60  miles  or  more  on 


ordinary  roads/'  following  with  an  auc- 
tion that  the  said  storage  battery  was  not 
of  standard  capacity,  was  not  capable  of 
propelling  the  said  vehicle  more  Uian  27 
miles  on  ordinary  roads  with  one  full  charge 
of  electricity,  and  then  alleging  that  the 
defendant  offered  to  return  the  said  vdiicle 
In  as  good  condition  as  it  waa  received  and 
that  the  plaintiff  refused  to  accept  sudi  ofleor. 
The  plaintiff  replied  admitting  the  allega- 
tions of  paragraph  3,  whidn  contained  the 
first  condition  above  set  fbrth,  but  furthei 
on  in  the  r^lication  alWng  that  the  T^de 
waa  the  same  as  represented,  and  denying 
that  it  represented  that  the  vdilcle  contained 
"a  storage  battery  of  standard  capacity  with 
sufficient  power  to  propel  said  automobile  a 
distance  of  00  miles  or  more  on  ordinary 
roads  with  each  full  charge  of  electricity," 
then  denying  new  matter  not  already  ad- 
mitted. On  these  pleadings  the  case  waa 
tried  by  the  cot^  without  a  jury;  and  on 
the  trial  the  defendant  moved  the  court  to 
compel  the  plaintiff  to  elect  upon  which  cause 
of  action  It  would  stand,  irtiidt  motion  waa 
denied.  The  court  after  bearing  the  testimo- 
ny found  fen  the  plaintiff  and  also  found 
that  the  sale  was  alMohite  and  not  npon  any 
condition  sndi  as  the  defendant  alleged.  The 
appellant  in  his  bri^  discusses  the  errors  as- 
s^ed  under  three  qnestlona:  (1)  Waa  the 
sale  absolute  or  conditlDnalT  If  condi- 
tional, were  che  conditions  met?  (3)  Did  the 
court  err  In  declining  to  require  the  plaintiff 
to  elect? 

The  princ^nl  question  to  be  detwmined  Is 
whether  the  court  was  Justified  in  finding 
flrom  the  evidoice  that  the  sale  was. abso- 
lute, and  whether  this  comrt  will  disturb  bwAi 
finding  if  based  upon  conflicting  testimony. 

[1]  The  deC^dant  contends  timt  the  plain- 
tiff admitted  in  its  repUcaUon  that  the  sale 
was  conditional  by  admittli^  the  allegatioiis 
of  paragraph  3,  and  It  so  aK>ears;  how- 
ever, the  case  was  tried  throughout  and  tbe 
judgment  rendered,  as  thoiUtb  it  had  been  de- 
nied, without  calling  the  court^s  attention 
to  this  admlsslcm ;  no  allusltm  to  it  is  made 
in  the  motion  for  a  new  trial,  and  the  evi- 
dence of  the  defendant  quite  clearly  shows 
that  be  did  not  rely  npon  such  admission,  as 
he  attempted  to  prove  that  the  uile  was  con- 
ditional. 

Where  a  case  is  tried  by  the  parties  as 
though  a  q»ecial  plea  is  denied,  and  no  offer 
is  made  to  rely  upon  an  admi^on  thereof, 
and  it  is  contended  by  the  one  making 'the 
admission  that  it  was  inadvertently  made 
and  was  not  intended  to  be  such,  the  admis- 
sion should  be  disregarded  on  appeal,  espe- 
cially when  the  replication,  as  in  this  case, 
thereafter  denies  a  similar  plea. 

[2]  This  apparent  admission  being  thus 
disposed  o^  and  the  evidence  examined.  It 
appears  that  the  testimony  is  quite  conflict- 
ing as  to  whether  the  sale  was  upon  the 
condition  pleaded.  The  plaintiff  testified  that 
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tbe  AutomoMle  was  aold  upon  a  guaranty 
tbat  the  battery  would  run  6,000  mUes,  and 
tbat  no  guaranty,  or  representation,  was 
made  tliat  It  would  run  50  miles  on  one 
charge  of  electrMty.  The  defendant  testified 
that  there  was  a  guaranty  tbat  the  automo- 
bile would  run  60  miles  on  ordinary  roads 
on  (me  charge  of  electrldty.  Under  the 
established  rule,  with  tiiis  conflict  In  the  tes- 
timony, the  finding  of  the  lower  court  on  this 
issue  will  not  be  disturbed. 

Having  condnded  that  the  Judgment  of  ttie 
lower  court  should  not  be  disturbed  in  the 
finding  .that  tbe  sale  was  not  conditional,  it 
is  tumecessary  to  discuss  the  second  (inten- 
tion of  appellant 

[3]  While  the  court  might  have  required 
the  plaintiff  to  elect  between  the  two  causes 
of  action,  yet,  as  tbe  trial  was  before  the 
court  without  a  Jury,  the  defendant  was  not 
prejudiced  In  any  way  by  the  failure  of 
the  conit  to  enter  an  order  requiring  tbe 
plaintiff  to  so  elect.  Tho  eridoice  disclosed 
quite  clearly  tbat  there  was  no  dispute  as  to 
the  Tftlua  agreed  upon  and  the  promise  of 
the  defendant  to  pay  tbe  same.  The  court, 
in  view  of  tbe  eridene^  could  have  Eliminat- 
ed, and  it  may  be  assumed  It  did  eliminate, 
from  Its  mind  the  first  cause  of- action  and 
entered  the  Judgment  upon  the  second  cause 
of  action. 

The  Judgment  of  the  lower  court  Is  af- 
flrmed. 

(27  CblOb  App.  667)  ^"""^ 

BCAUSBR  T.  HURDLE.   (No.  S814.) 
<Coart  of  Appeals  of  Ccdorado.  April  13, 1914.) 

1.  Bbokbbs  (8  82*)— Action  fob  Compbnsa- 
tion— pueadino  revocation, 

Unless  specially  pleaded,  the  defendant.  In 
an  action  by  a  broker  for  commission  earned  by 
prodncing  a  purchaser  to  whom  defendant  re- 
fused to  convey,  cannot  rely  on  revocation  of 
authority  to  sell. 

[Ed.  Note— For  other  cases,  see  Brokers, 
Cent.  Dig.  fS  101-103;  Dec.  Dig.  S  82*] 

2.  Bbokebb  ii  88*)— Acnons  fob  Coupehsa- 
TioN— Evidence. 

In  an  action  by  a  broker  for  commission 
earned  by  producing  a  purchaser  to  whom  de- 
fendant refused  to  convey,  evidence  held  not  to 
raise  the  issue  of  revocation  of  authority  to 
sell. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  S8  121, 123-130 ;  Dec.  Dig.  S  88.*] 

Appeal  from  District  Court,  Larimer  Coun- 
ty ;  Neil  F.  Grabam,  Judge. 

Action  by  W.  E.  Hurdle  against  O.  F. 
Mauser.  From  a  Judgment  for  plaintiff,  de- 
fendant aiq>ealB.  Affirmed. 

George  A.  Carlson  and  Claude  O.  Coffin, 
both  of  Ft  CoUlns,  for  appellant  Cl&mmer 
ft  Temple,  of  Ft  Collins,  for  appellee. 

GUNNINOHAH,  P.  J.  Action  by  real  es- 
tate agent  to  recover  commission  alleged  to 
hare  been  earned  by  producing  a  purchaser 
ready,  able,  and  willing  to  buy,  to  whom  the 
defendant   appellant   refused   to  convey. 


From  a  Judgment  In  favor  of  appellee,  the 
action  Is  here  on  appeal. 

The  complaint  was  in  the  usual  form  in 
cases  of  Uiis  character,  and  the  answer 
amounted  to  no  more  than  a  general  denial. 
No  new  matter  whatever  was  pleaded  by  way 
of  answer.  The  uncontradicted  evidence  is 
that  the  plaintiff  produced  a  purchaser  ready, 
able,  and  willing  to  buy  on  the  terms  and 
conditions  stated  in  the  original  agreonent 
between  plaintiff's  firm  (plaintiff  succeeded  to 
the  rights  ot  his  firm  by  an  assignment  of  the 
claim  here  sued  upon)  and  appellant  the 
owner  of  the  land.  Counsel  for  appellant, 
with  commendable  frankness,  states  In  his 
brief  that  the  substantial  issue  in  the  case  (on 
the  trial  below)  was  whether  or  not  the  list- 
ing of  the  farm  for  sale  In  the  fall  of  190it 
was  that  upon  which  Hurdle  had  authority  to 
act,  and  upon  which  he  did  act  In  Mar(^, 
1909,  when  Alelvln  was  produced  as  an  alli- 
ed purchaser;  aod  with  equal  frankness 
counsel  states  the  real  issues  or  contentions 
presented  for  our  consideration  on  this  ap- 
peal, in  tbe  following  language:  "Had  this 
question,  the  one  Just  stated,  been  properly 
submitted  to  tbe  Jnry  by  fair  and  Impartial 
and  appropriate  instructions  by  the  trial 
court  we  feel  this  appellant  would  not  have 
tbe  case  before  this  court  for  review.  *  •  • 
While  many  errors  have  been  assigned,  we 
deem  It  necessary  only  to  consider  the  lu- 
stnictlona  requested  by  defendant  and  tlie 
Instructions  given  by  the  court."  From  tbe 
Instructions  tendered  by  appellant  and  from 
the  argument  made  here  on  brief,  it  appears 
that  bis  sole  defense  Is  that  the  authority 
given  by  Mauser  in  the  fall  of  1908  for  tbe 
sale  of  the  farm  bad  been  revoked  before 
plaintiff  produced  a  customer  ready,  able, 
and  willing  to  buy.  As  we  read  tbe  record, 
there  are  two  objections  fatal  to  diis  con- 
tention: 

[1]  1.  Defendant  did  not  plead  revocation 
in  his  answer,  or  any  modifl<mtlon  whatever 
of  the  ori^nal  contract,  but  contented  him- 
self with  denying  tbat  such  a  contract  was 
entered  into,  or,  if  entered  Into,  tbat  It  was 
carried  out  by  plaintiff.  Under  a  general 
denial  tbe  defendant  bad  no  right  to  prove 
revocation.  In  1  Enc.  PI.  &  Pr.  p.  849.  It  Is 
stated  "that  release  must  be  specially  plead- 
ed," and  at  page  851  It  Is  said:  "In  an  action 
by  a  contractor  to  recover  the  contract  price, 
the  defease  tbat  tbe  contractw  did  his  work 
In  an  unworkmanlike  manner  is  new  matter 
to  be  pleaded."  While  these  are  not  exactly 
parallel  situations,  by  analogy  they  afford 
authorl^  for  the  conclusion  tbat  we  have 
reached.  In  Alden  Investment  Go.  r.  Carpen- 
ter, 7  Cola  92, 1  Pac  907,  our  Supreme  Court 
announcea  that  **a  failure  of  consideratloii, 
which  must  always  occur  subsequent  to  the 
making  of  tba  contract  and  which  If  pleaded 
as  a  defense,  may  well  be  regarded  as  new 
matter  in  avoidance  of  the  original  cause  of 
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action."  A  revocation,  of  eonrse,  like  a  fail- 
ure of  coufdderation,  can  only  occur  snbse- 
qoent  to  the  making  of  the  contract.  See, 
also,  San  Juan  County  Tnlley.  17  Colo. 
App.  113.  67  Pac.  846;  Baisch  T.  Mueller,  58 
Colo.  474. 128  Pac.  466;  Pomeroy'B  Code  Rem- 
edies (4tb  Ed.)  SS  6S3-tSS6. 

[2]  2.' There  is  no  evidence  In  the  record  of 
a  revocation.  On  the  contrary,  the  defend- 
ant's own  testimony  indicates  quite  the  op- 
posite. On  cross-examination  he  was  asked 
the  following  questions,  to  which  he  made 
the  answers  here  given :  "Q.  Is  it  not  a  fact 
that,  after  condndlng  that  yon  had  your  place 
listed  too  low,  that  yon  tried  to  do  everything 
in  your  power  to  back  out  of  the  deal  that 
Hurdle  had  arranged  for  you?  A.  No.  sir;  it 
Is  not  Q.  You  knew  yon  had  it  listed  too 
low?  A.  Mo.  rtr;  I  did  not  /  had  a  chcnce 
P>  take  U  off  if  I  thought  it  waa  too  low.  I 
could  take  it  off  if  the  prioe  did  not  auit  me.** 
This  is  tantamount  to  an  admission  by  de- 
fendant that  his  fann,  at  the  time  of  the 
negotiations,  was  still  listed  with  plalntifl, 
and  at  the  price  first  fixed  by  him.  Four 
wltnrases  on  behalf  of  plaintiff  testified  that, 
when  plaintiff  drove  to  the  farm  with  the 
prospective  customer,  and  for  the  first  time 
took  up  the  question  of  the  sale  of  the  farm 
directly  with  Mauser,  he  (Manser)  said.  In 
substance,  "that  be  had  thought  of  taking  the 
farm  off  the  market,  but  that  he  had  not  done 
if.**  Thereupon  he  directed  the  plaintiff  to 
show  the  customer  over  the  land,  and  permit- 
ted them  to  return  to  town,  a  distance  of  12 
miles,  and  a  few  days  later  come  back  and 
stay  all  night  with  him  at  the  farm,  at  which 
time  an  unconditional  offer  was  made  by  the 
customer  for  the  farm;  the  offer  being  the 
same,  both  as  to  amount  and  terms,  as  that 
contained  in  the  original  listing  agreement 


or  contract  Indeed,  the  defendant  himself 
testified  that  Hurdle  said  to  him,  at  one  time: 
"If  you  want  It  take  your  $12,000  and  get 
off;  Intt  I  didn't  think  he  meant  it."  Just 
prior  to  this  statemoit  by  Hurdle  It  ia  testt- 
fled  that  they  were  parl^riug,  with  a  view  of 
inducing  Manser  to  accept  not  a  less  price 
for  the  land  than  agreed  upon  In  the  original 
listing,  but  to  accept  98,000  in  cash,  aa  a 
first  payment  instead  of  912fiO0,  whldi  was 
provided  for  by  the  terms  of  the  original  list* 
ing  agreement  At  no  time  did  defendant 
testis  that  he  stated  to  Bnrdl^  when  Om 
latter  called  upon  him  with  a  customer,  or 
thereaftw,  or  at  all,  that  he  desired  to  raise 
the  price  he  had  put  upon  bis  &rm,  or  wish- 
ed to  withdraw  it  friHn  the  market,  nor  did 
he  pretend,  while  on  the  witness  stand,  that 
he  at  any  time  informed  Hurdle  that  the  lat* 
tor's  authority  had  been  revoked  or  modified 
in  any  parttcolar.  It  is  true  that  there  was 
considerable  preliminaty  negotiation  as  to 
the  amount  to  be  paid  down,  and  as  to  whea 
possession  should  be  givoi,  and  other  de- 
tails not  necessary  to  refer  to ;  but  the  f&ct 
mnalna  that  at  the  &ul  of  these  negotiatlona, 
and  before  defendant  had  indicated  any  par- 
pose  of  withdrawing  the  land  from  the  mar- 
ket or  raising  bis  price,  the  customer  produc- 
ed offered  to  pay  him  the  origSbal  listing 
price  and  the  amount  In  cash  called  for  by 
that  agreement  Under  these  circumstances, 
the  trial  court  did  not  commit  error  In  refus- 
ing to  submit  the  question  of  revocation  to 
the  Jury;  Indeed,  it  is  our  Impression  that 
at  the  close  of  all  the  testimony  the  trial 
court  would  have  been  warranted  In  instrnct- 
ing  the  Jury  to  return  a  verdict  In  favor  of 
plaintiff  for  the  same  amount  In  which  the 
Jury  thereafter  found. 
Judgment  affirmed. 
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EMERSON  T.  AKIN.   (No.  3818.) 

<Conrt  of  Appeals  of  Oolorado.  April  13, 1914.) 

JL  Mines  and   Mi:rBBAU    (I  9*)— MiniNo 
CuiM— Location. 

The  location  a  mining  claim  mnst  be 
made  apon  acme  part  of  the  public  mineral 

domain  not  already  located. 

[EM.  Note. — For  other  cases,  see  Mines  and 
Umerals,  Cent.  Dig.  SS  ^13;  I>ec  Dig.  i  9.*} 

2.  Mines  and  Minebau  (|  24*) — Claimb— 

Location— Aban  Don  UBNT. 

The  abandonmoit  of  a  mining  location  Is  a 
matter  of  intention  and  may  be  proven  by  the 
acts  of  the  original  owner,  as  well  as  by  his 
words  and  statementB. 

VEA.  Note.— For  other  cases,  see  Mines  and 
Minerala,  Cent.  Dig.  i  60;  Dec  Dig.  S  24.*] 

8.  MlNBfl   AND   MiNEBAU    (|  26*)— CLAIMS— 

Abahoonhbnt. 

Where  the  owner  of  a  mining  claim  aban- 
doned part  of  it,  his  relocation  of  another  claim, 
which  incladed  part  of  the  abandoned  claim,  is 
good;  it  not  appearing  that  the  abandonment 
was  with  any  frandulent  purpose. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  S|  61-63;  Dec  Dig.  | 
26.*] 

4.  Mikes  and  MiNEttAU   (|  19*)— Minino 

GuiMs— Notice. 

Under  the  statate  requiring  the  locator  to 
p<wt  at  the  po;iQt  of  discovery  a  plain  sign  or 
notice,  a  location  notice  written  on  a  piece  of 
whit*  paper  placed  on  a  atick  and  partly  cover- 
ad  by  a  rock  to  prevent  it  from  blowing  away 
cannot,  as  a  matter  of  law,  be  held  Insufficient 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dfg.  %%  87-39;  Dec.  Dig.  f 
19.*3 

Appeal  from  District  Oonrt,  Chaffee  Coun- 
ty ;  Cbarlea  A.  WUkin,  Judge. 

Action  by  J.  H.  AhlD  agalnut  J.  W.  Emer- 
son. From  a  Judgment  for  plalntlfT,  defend- 
ant appeals.  Beversed  and  mnanded. 

0.  K.  Hartensteln,  of  Buena  Vista,  and 
Wallace  Schoolfleld,  of  SaUda,  for  appellant 
Qeoise  D.  WUllams,  of  SaUda.  for  appellee. 

CUNNTNOHAH,  J.  This  Is  an  onUna- 
T7  action  lii  support  of  an  adverse  proceeding, 
brought  by  Akin,  the  appellee.  The  trial 
court  Instructed  the  jai7  that  they  could  not 
find  In  favor  of  Emerson,  the  appellant,  de- 
fendant below,  but  submitted  the  question  of 
Afcln's  title  to  the  jury,  and,  from  a  verdict 
and  Judgment  In  favor  of  Akin,  Emerson  ap- 
peals. The  other  facts  necessary  to  an  un- 
derstanding of  the  contenticms  Involved  will 
appear  as  we  proceed. 

1.  It  api)earB  that  Emerson,  prior  to  the 
locstlon  of  the  Recompense  claim,  was  the 
owner  of  anotfaor  lode  claim  known  as  the 
Ylctor,  which  covered  a  part  of  the  same 
territory  embraced  vrithln  the  Becompense 
«lalm;  the  Victor  being  located  long  prior 
to  the  location  of  the  Recomi>enae.  The  Rec- 
ompense claim  mna  In  a  general  northerly 
and  southerly  direction,  while  the  Victor 
mna  easterly  and  westerly,  and  crosses,  aK 
most  at  ri^t  angles,  ttie  Recompense  claim; 
the  northerly  800  feet  of  the  latter  claim  be- 


ing substantially  coincident  wltli  a  block  of 
about  300  square  feet  near  the  center  of  the 
Victor  claim.  Emerson  placed  the  discovery 
notice  of  the  Recompense  claim  within  the 
territory  of  the  Victor  claim,  or,  according  to 
his  contention  and  theory,  within  what  had 
been  a  portion  of  the  Victor  clalnx.  Emerson 
oontends  that  he,  at  and  prior  to  the  location 
of  the  Recompense  claim,  abandoned  that 
portion  of  the  Victor  claim  which  was  in  con- 
flict with  the  Recompense.  The  discovery 
notice  which  Emerson  posted  for  the  purpose 
of  initiating  title  to  the  Recompense  lode 
contained,  a  clause  reading  as  foUowa :  "This 
portion  of  the  Victor  claim  being  excluded 
from  that  claimed  by  this  location." 

[1-3]  This  discovery  notice  was  Introdnced 
In  evidence,  and.  In  addition  thereto,  Emer- 
son testified  expllcitiy  that  It  was  hU  inten- 
tion to  abandon,  and  that  he  did  abandon, 
that  portion  of  the  Victor  claim  which  he 
sought  to  embrace  within  the  Recompense. 
There  was  no  evidence  Introduced  that  tend- 
ed In  any  wise  to  rebut  this  showing  of  aban- 
donment by  Emerson.  The  trial  Judge  refus- 
ed to  give  Instructions  tendered  by  Emerson, 
submitting  properly,  as  we  believe,  the  ques- 
tion of  abandonment  to  the  Jury,  hut,  on  the 
contrary,  he  Instructed  the  Jury  as  follows: 
"Another  of  these  reqalrementa  is  that  the 
discovery  on  which  the  location  of  a  claim 
Is  made  must  be  made  and  must  exist  upon 
some  part  of  the  public  mineral  domain  not 
already  occupied  and  fatid  under  a  prior  and 
subsisting  mining  location."  Of  conrse  this 
preliminary  announcement  correcUy  states 
the  law,  but,  Immediately  following  this,  the 
Jury  was  Instructed  as  follows:  "And  re- 
specting the  alleged  discovery  and  location 
on  the  part  of  the  defendant  here,  of  the  so- 
called  Recompense  lode  mining  claim,  the  Ju- 
ry Is  Instructed  that  from  all  the  testimony 
in  this  case,  before  the  Jury,  the  facts  are 
insufficient  to  show  cither  that  the  ground  on 
which  the  dlscoveiy  was  made  vras  unoccu- 
pied as  lode  mining  ground  at  that  time, 
*  *  *  and  that  therefore  the  acts'  and  do- 
ings of  defendant  Emerson  tat  the  location  of 
the  said  Recompense  claim  were  ineffective, 
and  the  Jury  in  this  case  may  not  find  a  Te^ 
diet  In  favor  of  the  said  def^dant  respect- 
ing that  part  of  conflict  ground  Included  witii- 
in  the  said  Recompense  claim." 

It  Is  evident,  from  what  we  hare  quoted, 
VtaX  It  was  the  opinion  of  the  trial  Judge  that 
Emerson  could  not  abandon  a  part  of  the  Vic- 
tor claim,  all  of  whlA  be  owned,  for  the  pur* 
pose  of  Initiating  title  to  another  dalm,  the 
Recompense,  and  that,  because  the  dlseorery 
on  which  1^  location  of  the  Recompensa 
claim  was  based  waa  made  within  the  bound- 
ary of  the  Victor,  tiierefore,  as  &  matter  of 
law,  the  location  of  the  Recompense  waa  ab' 
solutely  void.  In  this  reqtect  we  are  per- 
suaded that  the  teamed  trial  Judge  fbll  Into 
error.  Of  course  there  can  be  no  contTbversy 
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touching  the  rale  which  requires  that  the  lo- 
cation of  a  mining  claim  must  be  made  upon 
au  unappropriated  part  of  the  public  mineral 
domain,  but  It  Is  equally  true  that  abaudon- 
ment  is  a  matter  of  intention.  The  rule 
supporting  these  two  propositions  has  been 
announced  so  often  and  so  universally  that  it 
requires  the  citation  of  do  supporting  author- 
ity. We  know  of  no  rule,  however,  that  for- 
bids the  abandonment  by  an  owner  of  a  val- 
id mlniug  claim,  or  any  part  thereof.  And 
when  any  part  of  a  mining  claim  is,  in  good 
faith,  abandoned  by  the  owner,  the  title  of 
the  part  thus  abandoned  reverts  to  the  gov- 
ernment Abandonment  may  be  proven  by 
the  acts  of  the  original  owner,  as  well  as  by 
his  words  and  statements.  If  Emerson  were 
now  attempting  to  patent  the  Victor  lode,  the 
very  fact  that  he  located  the  Recompense 
across  it,  and  baped  such  location  upon  a  dis- 
covery made  upon  the  Victor  claim,  would 
be  competent  evidence  against  him  to  show 
an  abandonment  of  at  least  that  part  of  the 
Victor  claim  covered  by  the  Recompense.  Or, 
If  some  person  other  than  Emerson  had  tbns 
located  the  Recompense  across  the  Victor 
lode,  with  the  acquiescence  and  approval  of 
Eknerson,  we  think  it  clear  that  the  courts 
would  hold  tliat  he  had  voluntarily  abandon- 
ed at  least  so  much  of  the  Victor  as  was  cov- 
ered by  the  Recompense.  We  are  aware  of 
no  authority  which  would  prevent  Emerson, 
under  the  drcumstances  here  presented,  from 
abandoning  that  portion  of  the  Victor  claim 
covered  by  the  Recompense,  and  thereafter 
locating  the  Recompense  as  be  did  locate  it, 
or  as  he  says  he  located  it.  Surely  no  one's 
rights  were  Invaded  by  his  conduct  in  this  be- 
half,  and  the  policy  of  the  government  to  en- 
courage the  development  of  its  mineral  do- 
main may  be  said  to  have  been  advanced. 
What  effect  the  conduct  of  Emerson  In  aban- 
doning a  part  of  the  Victor  claim,  if  he  did 
abandon  it,  may  have  upon  his  claim  of  title 
to  what  remained  of  the  Victor  lode  not  con- 
flicting with  the  Recompense,  we  are  not  call- 
ed upon 'to  consider. 

If  the  owner  of  a  claim  abandons  any  part 
of  It  from  any  improper  motive,  such,  for  in- 
stance, as  to  escape  the  annual  assessment, 
and  thereby  projecting,  or  attempting  to  pro- 
ject, his  rights  one  year  Into  the  future  with- 
out doing  his  amiual  assessment  work,  then 
It  might  well  be  that  such  abandonment  would 
be  held  to  have  been  prompted  by  ulterior 
motives,  and  therefore  void.  But  there  was 
no  evidence  in  this  case  that  Emerson  was 
actuated  by  such  motives. 

[4]  2.  The  trial  judge  furUier  instructed 
the  Jury  tltat  Emerson  had  not  properly  com- 
plied with  the  statutes  of  Colorado  in  the 
matter  of  posting  his  discovery  notice  on 
either  the  Recompense  or  the  Recompense 
No.  2  daim,  and  for  that  reason  the  Jury 
were  advised  they  could  not  return  a  verdict 
in  favor  of  Emerson  for  that  part  of  the 
confllctliig  ground  included  wltbln  the  bound- 
ary «f  tlUtket  of  Bald  clBlms,   This  necessi- 


tates a  brief  statement  of  what  Emerson's 
evidence  concerning  the  posting  of  his  notices 
discloses.  No  question  can  be  made  as  to 
the  suHlciency  of  the  discovery  notices;  the 
sole  contention  on  this  point  apparently  Is 
that  Emerson  did  not  comply  with  the  re- 
quirements of  the  statute  in  the  manner  of 
posting  the  notice  on  each  of  the  claims. 
From  the  defendant's  testimony,  considered 
In  the  light  most  favorable  to  him,  we  learn: 
That  the  notice  on  the  Recompense  claim 
"was  written  on  a  piece  of  white  paper.  The 
wood  lying  around  was  rotten  and  not  fit  to 
write  a  notice  on,  end  I  wrote  it  on  a  piece  of 
white  paper,  and  erected  a  stake,  and  placed 
the  notice  upon  it — the  white  paper  would 
simply  be  a  speck  alongside  of  the  stake — and 
put  it  in  the  cut.  I  did  not  fasten  the  no- 
tice on  the  stake.  It  was  leaning  up  against 
the  side  of  the  cut,  and  the  notice  was  placed 
on  the  surface  rock,  and  anothw  rock  put 
on  top  of  It  so  it  would  not  blow  away,  and 
the  fold  of  white  paper  stuck  up  the  side  a 
piece.  •  •  ♦  I  did  not  put  anything  on 
the  post  I  put  it  in  the  open  cot  It  was 
leaning  up  against  the  aide  of  the  cut  tben 
the  paper  was  put  up  so  that  It  would  show 
above  that;  of  course  that  was  up  several 
feet  above  the  ground.  It  was  placed  on  the 
nearest  hand  side  of  the  cut  as  you  go  In. 
I  mean  that  the  notice  was  several  feet  above 
the  bottom  of  the  stake  which  I  set  up. 
♦  •  •  Now  it  was  put  down  with  this 
large  fold  sticking  up  beside  the  stake,  like 
that  (indicating) ;  a  rock  was  put  on  this 
point  of  it  here  to  hold  it  up.  The  writing 
was  not  exposed.  The  writing  was  Inside  of 
the  fold.  I  could  not  tack  It  up.  The  notice 
was  laid  on  a  rock  in  that  fashion  (Indicat- 
ing), and  another  rock  placed  on  it  in  that 
fashion  (indicating).  The  rock  did  not  cover 
up  the  whole  of  the  notice;  Just  the  way  It 
is  there  (indicating) ;  it  was  a  pretty  good- 
sized  rock.  The  only  part  exposed  was  that 
part  which  stuck  up.  ♦  •  •  There  was  no 
difficulty  on  the  part  of  Mr,  Akin  and  Mr. 
Hershberger  In  finding  it  [meaning  the  notice, 
and  referring  to  a  time  when  the  parties  re- 
ferred to  went  with  .witness  to  look  at  these 
discovery  notices].  The  rock  liad  not  been 
laid  on  top  of  the  entire  notice.  Just  a  part 
of  it,  I  think.  I  should  think  that  probably 
half  of  the  fold  was  sticking  out  an  inch  and 
a  half  or  two  inches  of  the  notice.  The  no- 
tice was  legible  and  could  be  read  when  taken 
out  of  there.  The  portion  which  was  sticking 
out  had  been  exposed  to  the  weather."  This 
notice  was  posted  on  August  17th.  the  day  the 
claim  was  located.  Witness  testified  that  he 
was  not  back  to  the  claim  between  August 
17th  and  October  16th,  when  it  is  admitted 
on  all  hands  that  the  parties  were  able  to 
find  the  notice;  the  sole  contention  being  as 
to  how  much  search  was  required  before  the 
notice  was  found.  The  location  of  the  Rec- 
ompense was  made  in  an  old  abandoned 
tunnel  or  adit  driven  Into  the  isdde  of  the 
monntalna 
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Tttere  are  very  few  antbortttes  to  l>e  fouDd 
directly  In  point,  or  sufBdeutly  panUtel  iu 
tbelr  facts  as  to  be  controllli^  oi  even  help- 
ful In  tM8  case.  The  nearest  parallel  case 
a);^)ears  to  be  that  of  Donahue  v.  Melster, 
GaJ.  121,  25  Pac.  1096,  22  Am.  St  Rep.  283. 
From  the  opinion  In  that  case  It  appears 
that  the  facts  as  to  the  posting  of  the  dis- 
covery notice  are  as  follows:  "The  notice 
was  placed  on  the  claim  in  this  way:  It  was 
written  on  one  side  of  a  sheet  of  paper,  which 
was  folded,  with  the  writing  inside,  and  plac- 
ed upon  a  mound  of  rocks  three  feet  high, 
and  upon  the  notice  were  placed  two  flat 
rocks,  80  that  about  three-fourths  of  en  inch 
of  the  margin  of  the  paper  was  exposed  to 
view ;  the  rest  of  the  paper  being  obscured 
by  the  two  stones  which  covered  it"  Thus 
it  will  be  seen  that  the  methods  pursued  In 
posting  the  discovery  notice  In  the  Donahue 
Case  were  strikingly  similar  to  the  methods 
pursued  by  Emerson  in  posting  the  discovery 
notice  on  the  Recompense  claim.  In  the  Don- 
ahue Case  the  trial  court  ruled  that  the  no- 
tice was  not  conspicuously  posted,  and  that 
its  posting  did  not  comply  with  the  rule  then 
in  Togue  in  California,  which  required  that 
the  discovery  notice  should  be  "posted  con- 
et>icuously  In  a  conspicuous  place."  Our  stai 
nte  requires  that  the  locator  shall  post  "st 
the  {Mint  of  discovery  on  the  surface  a  plain 
sign  or  notice,"  etc.  If  there  be  any  differ- 
ence between  the  California  rule  and  the 
Colorado  statute  pertaining  to  the  posting  of 
the  discovery  notice,  the  rule  of  the  former 
state  is  more  exacting  as  to  the  prospector 
than  our  statute.  The  Supreme  Court  of 
California,  in  the  Donahue  Case,  reversed 
the  trial  court  saying:  "In  so  holding,  the 
court,  we  think,  erred.  It  was  not  found  that 
the  notice  was  so  placed  for  the  purpose  of 
concealing  it ;  but  It  waa  found  that  the  loca- 
tion was  made  in  good  faith,  and  that  'In 
posting  said  notice,  defendant  Melster  (who 
posted  the  same)  intended  protecting  It  from 
the  weather,  end  had  made  prior  locations 
the  same  way.'  It  Is  further  found  that 
•other  devices  were  resorted  to  by  miners  to 
protect  the  notices  from  the  weather,  such 
as  covering  the  notice  with  glass,  or  folding 
it  In  a  box  and  placing  the  box  in  a  con- 
spicuous place.'  If  the  plaintiff  had  attempt- 
ed to  relocate  the  claim  immediately  after 
defendant's  notice  had  been  placed  there,  and 
before  defendant  had  done  further  acts  of 
possession,  and  before  there  had  been  any 
legislation  by  Congress  upon  the  subject,  and 
the  only  question  had  been  as  to  the  suf- 
ficiency of  the  posting,  stlU  we  think  that  the 
posting,  as  shown  by  the  flndlngs,  would 
have  been  sufficient"  In  other  words,  the 
Supreme  Court  of  CaUfomia  ruled,  as  a 
matter  of  law,  that  the  posting  in  the  Dona- 
hoe  Case  was  sufficient.  It  Is  only  necessary 
for  us  to  hold  (and  that  Is  all  we  do  hold) 
that  the  trial  court  in  the  case  at  bar  erred 
in  holding,  as  a  matter  of  law,  that  the  post- 
ing was  InsafficieBtfc  The  entire  opinion  in 


the  Donahue  Case  may  be  read  with  profit 
But  we  desire  to  call  attention  to  the  fact 
that  in  reveraiug  the  lower  court  and  re- 
manding the  Donahue  Case  for  new 
trial,  the  Supreme  Court  of  California, 
in  its  opinion,  used  this  further  lan- 
guage: "Our  conclusion  Is  that,  whatever 
evidence  may  be  presented  on  another  trial, 
under  the  facts  as  shown  in  the  flndlngs  be- 
fore us,  the  posting  of  the  defendant's  origi- 
nal notice  should  be  held  to  have  been  a  sub- 
stantial and  sufficient  compliance  with  the 
said  custom" — thus  unequivocally  directing 
the  trial  court  to  find,  on  the  second  trial,  as 
a  matter  of  law,  that  the  evidence  as  to  the 
posting  of  the  discovery  notice  was  sufficient 
In  Upton  V.  Santa  Rita  M.  Co.,  14  N.  M.  96, 
89  Paa  2S5,  It  Is  said:  We  do  not  believe 
this  to  be  within  the  spirit  of  the  mining 
laws,  which  have  ever  held  that  In  the  mat- 
ter of  location  notices,  the  courts  shall  take 
a  liberal  and  not  a  narrow  view."  It  is  fur- 
ther announced  In  the  Upton  Case  that: 
"The  posting  of  the  location,  however.  Is  not 
the  basis  of  the  title.  It  Is  simply  a  provi- 
sion of  law  by  which.  In  connection  with  the 
subsequent  record,  the  world  may  have  no- 
tice that  the  land  described  is  being  claimed 
as  a  mining  location."  In  other  words,  this 
preliminary  posting  serves,  and  is  only  in- 
tended to  serve,  a  temporary  purpose ;  its  ut- 
most life  Is  60  days,  within  which  time  the 
locator  must  sink  his  shaft  and  stake  his 
claim  at  all  the  corners  and  the  centers  of  the 
two  side  lines.  It  is  not  probable  that  within 
these  60  days  any  very  great  wrong  can  be 
done  the  public  or  any  individual,  If  the  dift- 
covery  notice  should  be  defective  in  form,  or 
in  the  method  of  its  posting ;  and  for  this  rea- 
son, we  apprehend,  the  courts  have  universal- 
ly adopted  and  applied  the  most  liberal  rules 
in  considering  the  sufficiency  of  the  discovery 
notice,  both  as  to  the  form  and  the  posting 
thereof. 

In  the  case  of  Olrd  v.  California  OH  Co. 
(C.  C.)  60  Fed.  543,  it  was  held  that  a  discov- 
ery notice  placed  In  a  tin  can  and  the  can 
placed  by  the  locator  on  a  shelf  in  a  rock 
mound  was  sufficient  and  answered  the  pur- 
pose for  which  It  was  required. 

The  posting  of  the  discovery  notice  on  the 
Recompense  No.  2  being  even  more  conspicu- 
ous than  was  the  posting  of  the  notice  on  the 
Recompense  claim,  it  Is  not  necessary  that  we 
should  state  the  facts  with  reference  thereto, 
or  comment  upon  them.  If  the  action  of  the 
trial  court,  in  taking  from  the  Jury  the  ques 
tion  of  the  sutUciency  of  the  posting  of  the 
notice  on  the  Recompense,  constituted  prej- 
udicial error,  as  we  think  It  did,  theo  a 
fortiori  error  was  committed  In  taking  the 
same  question,  as  applied  to  Recompense  No. 
2,  from  the  jury. 

For  the  reasons  we  have  assigned,  the 
judgment  of  the  trial  court  is  reversed,  and 
the  case  remanded  for  further  proceedings  In 
harmony  with  the  views  herein  expressed. 

Beversed  and  remand^ 
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AONBW  T.  ICATHtESON. .  (No.  8906.) 
<GoDTt  of  Appeals  of  Colorado.  April  18, 1914.) 
L  Pbincipal  ahd  Subktt     68. 104*)— Sou- 

TT— DlBCHABOE— GBOD  NDS. 

Where  one  acting  as  secretary,  librarian, 
and  stenograpber  of  a  corporation  aigned,  as 
surety,  a  note  of  the  corporation,  she  was  aot 
released  from  liabillt;  because  of  the  execution 
of  renewal  notes  by  the  corporation  alone, 
through  the  fraud  of  the  president,  or  by  his 
representations  to  her  that  she  was  released  by 
reason  of  the  renewal  notea 

fEd.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent,  Big.  »  133, 133%.  13ft-139,  ISfr- 
190, 1(W-195.  197-200;  Dec.  Dig.  {!  80,  104.*] 
2.  Nbw  Trial  (|  87*)-GBOUNDe— Surprisb- 

Objections. 

Where  oo  objection  to  the  admission  of  ev- 
idence  was  based  on  mrprise,  the  objection  is 
waived  and  Is  not  a  croand  for  new  trial. 

fEd.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  II  195-198;   Dec.  Dig.  |  97.*1 

8.  Bills  and  Notes  (8  462*)  —  Actions — 

Pleadinob. 

A  complaint,  in  an  action  on  a  note,  which 
sets  out  the  note  and  alleges  that  the  indorse- 
ment  of  payment  thereof  oy  a  new  note  was 
fraudulent  and  that  the  original  note  had  not 
been  paid  and  remained  In  force,  shows  diat 
plaintiff  relies  on  the  original  note,  and  the 
surety  thereon,  seeking  to  escape  liability  on 
the  ground  of  the  execntion  of  a  new  note  not 
signed  by  bim,  cannot  rely  on  anrprise  to  the 
Introduction  of  testimony  estabUaUng  a  cause 
of  acttoB  on  the  original  note. 

(Ed.  Note.— For  other  cases,  ass  Bills  and 
Notes,  CeuL  Dig.  H  1444.  144S.  1462-1461, 
1^4^1466;  Dec  Dig.  |  402.*] 

Error  to  District  Court,  City  and  Connty 
of  Tienvet;  Gredey  W.  WUtford.  Jndge. 

Action  by  P.  J.  Mathleson  against  Rosa  A. 
Agnew.  l^ere  was  a  Judgment  for  plaintiff 
and  d^endant  brings  error.  Affirmed. 

E.  I.  Thayer,  Garwood  ft  Garwood,  and 
Davis,  Whitney  ft  MotherBlll,  all  of  Denver, 
for  plalntltr  In  error.  A.  D.  Quaintance,  of 
Golden  (M.  E.  Peters,  of  Denver,  of  counsel), 
for  defendant  In  error. 

CUNNINGHAM,  P.  J.  Mathleson,  the  de- 
fendant In  error,  as  plaintiff  below,  brought 
his  action  upon  a  joint  and  several  promis- 
sory note  given  to  him  by  the  Psychic  Science 
Company,  and  the  plaintiff  In  error,  Rosa  A. 
Agnew;  the  note  representing  money  borrow- 
ed from  Mathleson.  The  note  sued  upon  was 
dated  April  29, 1909,  and  was  made  to  mature 
two  months  later.  On  or  about  the  date  of 
the  maturity  of  the  note  referred  to,  plaln- 
tifTs  wife  presented  the  same  to  J.  Howard 
Cashmere,  the  president  of  the  Psychic  Science 
Company,  and  Cashmere  paid  her  the  interest 
tben  due,  and  SISO  on  the  principal  of  the 
note,  and  indorsed  these  payments  on  the 
back  of  the  note,  writing  across  the  face  of 
it  the  following:  "Paid  by  new  note  for  two 
months  for  fl,3S0."  At  the  time  of  this  trans- 
action Cashmere  drew  up  a  second  note  In 
favor  of  plaintiff  for  $1,360,  due  In  two 
months,  and  delivered  the  same  to  the  wife 
of  plaintiff,  retaining  tlie,old  note.  Note  No. 
2  was  silked  1^  the  Psychic  Science  Company 
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only.  Shortly  after  that  note  f^  dne,  pLaln- 
tUTs  wife  also  presoited  it  to  Cashmere  for 
payment,  and  he  indorsed  tliereon  the  follow- 
ing: "946  interest  paid  to  October  9-00." 
And  across  the  face  of  it  wrote  the  tollowlng: 
**Pald  by  renewed  note  Octc^  9-09."  nils 
second  renewal  note,  or  note  No.  8,  was  also 
signed  by  the  Paydiic  Sdenoe  Company  only, 
but,  for  some  reason  not  ezidained,  was  made 
payable  to  Maggie  Mathleson,  the  wU6  of 
plalntUt  On  the  trial  all  three  of  the  notee 
were  produced,  and  were  introduced  in.  erl- 
dence.  Mrs.  Mathleson  testified,  in  substance, 
that  the  orlgiiial  sote  had  been  br  her 
with  one  John*  McDonoivht  who  iQ^rently 
had  the  custody  of  U  for  the  oonTenlenoe  (tf 
the  Mathtesona;  that  it  was  lasf/t  In  an  eaxf^ 
ope,  and,  whra  die  presoited  it  to  Catthmeieb 
slie  simply  huided  htm  the  envelope  ccmtali^ 
Ing  the  note^  and  in  like  manner  die  preao^ 
ed,  supposedly,  note  No.  2,  at  the  time  It  was 
taken  up,  and  note  No.  8  lasned;  that  slMt 
had  no  knowledge  whatever  that  Gaahmera 
had  written  anything  across  the  face  of  note 
Na  1,  or  that  he  had  aubBtitnted  in  lien  the»- 
of  note  No.  2,  nor  did  she  have  any  knoirt- 
edge.  according  to  her  testimony,  of  the  sub- 
stitution vt  note  No.  8  for  note  Na  2.  Sbe^ 
having  no  knowledge  whatever  of  the  substt- 
tutlMi,  of  course  gave  no  ccmsent  to  that 
transactton.  It  appears  that,  after  note  Na 
1  and  note  No.  2  bad  thus  gone  into  the  poe- 
session  of  Cashmere,  they  were  kept  in  ftM 
safe  of  the  Balance  PuMlahlng  Company; 
Cashmere  appears  to  have  had  complete  con- 
trol over  both  compaides.  Aftuwards  Oaah- 
mere  got  into  trouble,  wbldi  landed  him  in 
the  penitentiary,  and  his  secretary  delivered 
notes  Nos.  1  and  2  to  some  represehtetive  of 
Mathleson,  and  they  all  came  into  the  hands 
of  his  attorney.  As  we  have  said,  suit  was 
brought  by  plaintiff  on  the  original  note,  and 
be  repudiated  the  two  renewal  notes,  testify- 
ing positively  that  he  had  given  his  wife,  who, 
because  of  bis  illness,  transacted  bis  bu^eas 
for  him,  no  authority  whatever  to  consent  to 
the  sarrender  of  the  original  note,  or  to  ac- 
cept either  of  notes  Nos.  2  or  3.  The  defend- 
ant  Agnew  testified  that  she  signed  the  first 
note,  and  that,  after  Cashmere  had  taken  it 
up,  be  ablblted  It  to  her,  with  the  memoran- 
dum and  indorsements  above  referred  to  npon 
It,  advising  ber  that  she  had  been  entirely  re- 
leased from  ber  obligation  upon  the  nota 
She  insisted,  at  the  trial,  that  she  had  signed 
the  note  simply  as  a  surety,  and  that  the 
money  was  obtelned  solely  for  the  use  ot 
the  Psychic  Science  Company.  On  the  trial 
there  was  no  appearance  for  the  Psychic  Sci- 
ence Company,  and  defanit  was  entered 
against  it  The  case  was  tried  to  the  court 
without  a  jury,  and  the  judge  found  "that 
the  fraud,  in  the  Judgment  of  the  court,  was 
known  alone  to  Cashmere."  We  think  the 
evidence  is  ample  to  support  this  finding. 
Jndgm^t  was  rendered  against  Agnew.  from 
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wbicb  she  sued  out  a  ^lit  of  error,  by  which 
the  case  is  brought  to  tbis  court  for  review. 

[1]  1.  Under  the  facts  stated,  there  is  but 
one  serious  question  for  our  consideration, 
and  that  is  whether  the  plaintiff,  Matbleson, 
by  dellTerlng  the  note  to  his  wife  for  presen- 
tatloD  to  Cashmere,  as  the  bead  of  the  Psy- 
chic Science  Company  was  grossly  negligent, 
In  that  he  put  it  within  the  power  of  Cash- 
mere to  perpetrate  a  fraud  to  the  Injury  of 
Agnew.  We  are  not  strongly  impressed  with 
this  argument,  which  seems  to  be  based 
lately  upon  the  theory  that  Cashmere  ims- 
sessed  some  sort  of  psychic  power  over  both 
Mrs.  Agnew  and  Mrs.  Matbleson,  who  appear 
to  hare  been  devotees  of  bis  cult  At  the 
time  Mrs.  Agnew  signed  the  note,  she  was 
actively  and  officially  connected  wltti  the 
Psychic  Science  Company,  being  Its  secre- 
tary, and  the  librarian  and  stenograi^er 
for  the  company,  or  for  Cashmere.  By  sign- 
ing the  note,  she  indicated  to  Matbleson  her 
confidrace,  both  In  the  solvency  and  integ- 
rity of  Cashmere  and  the  Psychic  Science 
Company,  so,  U  any  one  was  Imposed  up- 
on. It  vonld  appear  to  have  been  Mathie- 
■OD,  rather  than  Mrs.  Agnew.  Moreover,  the 
record  shows  Uiat  Mrs.  Agnew  had  stated, 
prior  to  the  prea^taaoB  of  the  first  note, 
that  Cashmere  bad  all  of  her  money,  and 
that,  by  reason  thereof,  she  was  bankrupt, 
and  living  upon  the  charity  of  friends,  hence 
hia  misrepresentation  to  her  as  to  her  release 
from  the  note  can  hardly  he  said  to  have  lull- 
ed ber  into  a  sense  of  secarlty,  to  her  injury, 
for  It  does  not  in  any  way  appear  that,  had 
she  had  full  knowledge  of  all  that  transpired, 
■he  could  have  in  any  way  protected  lieraelf 
from  her  liability  on  the  first  note,  the  one 
bere  sued  upon.  Indeed,  as  we  have  seen, 
there  is  evidence  tending  to  show  that  there 
was  no  opportunity  whatever  tor  her  to  have 
to  protected  herself. 

tZ,  S]  2.  It  ia  urged  in  behalf  of  defendant 
that  the  trial  court  em9  In  overruling  her 
motion  for  a  new  trial,  which  was  based 
largely  upon  a  dalm  of  newly  discovered  evi- 
d«ioe,  and  upon  snrprtee.  Defendant  indsts 
that  she  "had  po  meaiu  of  knowing,  either 
from  the  pleadings  or  otherwise,  that  plalntifl 
could  or  would  claim  that  said  second  note  of 
fl,350  had  been  procured  or  delivered  by 
fraud,  or  otherwise,  and  that  defendant  had 
no  OE^rtnnity  to  meet  swSb  testlmray,  hav* 
Ing  had  no  prior  Intimation  that  ancb  testi- 
mony could  or  would  be  produced."  We  dis- 
cover no  merit  In  this  contention:  First, 
because  no  objection,  based  upon  surprise, 
was  made  to  the  Introduction  of  testimony  on 
ttie  trial.  **Ohjectlon  on  the  ground  of  sur- 
prise is  w^ved  unless  the  party  surprised 
calls  the  court* a  attoition  to  the  matter  at 
the  time,  and  asks  for  some  proper  relief." 
Outcalt  Y.  Johnson,  9  Colo.  App.  &19,  40  Pac. 
1068.  The  anthoritieB  on  this  point  are  nu- 
merous and  harmonious  Second,  we  cannot 


agree  with  the  contention  made  on  behalf  of 
plaintiff  in  error  as  to  the  pleadings,  for  the 
complaint  in  the  cause  set  out  the  original 
note  in  htec  verba,  and  in  and  by  the  com- 
plaint the  defendant  was  advised  that  the 
plaintiff  would  go  to  trial  upon  said  first 
note ;  Indeed,  the  whole  complaint  is  bottom- 
ed upon  note  No.  1,  and  upon  nothing  else.  It 
would  therefore  seem  unreasonable  to  con- 
tend that  the  defendant  could  not  know  that 
the  plaintiff  would  Insist  that  this  note  had 
never  been  paid,  but  was  still  in  full  force 
and  effect  Defendant  must  have  known,  by 
inevitable  deduction,  that,  in  order  for  plata- 
tiff  to  rely  upon  note  No.  1,  he  would  have 
to  show  that  No.  2  was  a  frand,  and  that  the 
cancellation  made  across  the  face  of  No.  1 
was  a  fraud.  But  defendant  was  not  driven 
to  this  deduction,  palpable  though  It  was,  for 
in  the  fifth  paragraph  of  the  complaint  ap- 
pears the  following:  "Plaintiff  further  states 
that  there  now  appears  written  across  the 
face  of  said  note  the  following,  to  wit,  'Paid 
by  new  note  for  two  months  of  $1,350.00,'  and  ^ 
plaintiff  alleges  that  said  writing  has  been 
placed  there  since  the,  execution  and  deliv- 
ery to  bim  of  said  note;  that  the  same  has 
been  placed  thereon  without  his  knowledge, 
and  without  bis  consent  or  authority.  Plaln- 
tlff  further  alleges  that  said  note  has  not 
been  paid  by  the  issuance  to  him  of  a  note 
for  the  sum  of  fl,3S0,  or  at  all,  save  and  ex- 
cept the  payment  of  the  sum  of  $150  as 
aforesaid,  and  that  said  note  is  In  full  force 
and  effect  according  to  the  tenor  as  above 
set  forth."  By  the  complaint  Itself,  there- 
fore, it  is  dear  that  the  defendant  was  fully 
advised  of  all  the  tacts  which  would  make 
the  depoedtton  of  Cashmere  (whose  affldarlt 
she  produced  on  her  motion  for  new  trial) 
necessary,  and,  being  in  the  penitentiary.  It 
can  hardly  be  said  that  Cashmere  could  not 
have  been  found  before  the  trial  and  his  dep- 
ositlon  taken.  Third,  the  Infamous  char- 
acter of  Cashmere's  conduct,  as  disclosed  by 
the  evidence  In  this  case,  would  hardly  Justi- 
fy the  setting  aside  of  a  Judgment  and  the 
granting  of  a  new  trial  for  the  purpose  of 
taking  his  deposition. 

We  are  persuaded  that  the  evidence  in  the 
case  Is  sufficient  to  sustain  the  findings  and 
Judgment  of  the  trial  court,  and  for  that  rea- 
son the  Judgment  will  be  afilrmed. 

Judgment  affirmed. 

(26  Colo.  App.  97) 
MOORE  V.  OAREtlCE.    (No.  3054.) 
(Court  of  Appeals  of  Colorado.  April  18. 1014.) 

1.  COBPOSATIOITS  (f  121*)— SaU  OF  StOCK— 

Fraud— Nattjbk  of  Reubdt. 

A  suit  equitable  In  nature  to  recover  land 
conveyed  in  payment  of  corporate  stodt  on  the 
ground  of  actual.  Intentional  fraud,  involving  - 
moral  turpitude,  is  governed  by  the  rules  kot- 
ernlng  an  action  for  damages  for  such  frau£ 

[Ed.  Note.— For  other  cases,  see  Corpora tion«. 
Cent  Dig.  «  e04,  606;  Dec.  Dig.  |  l5l.«] 
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2.  FuuD    (I  9*)— ''AcnonABLB  Fbaud"— 

What  is. 

"Actionable  fraud"  is  a  false  representa- 
tion of  a  material  fact  made  with  knowledge  of 
ita  falsity,  or  recklesslr,  without  belief  io  its 
truth,  with  intent  that  it  shall  be  acted  on  by 
the  party  oomplaining  and  relied  on  by  and 
actually  Inducing  him  to  act  on  it  to  his  dam- 
age. 

[Ed.  Note.— For  other  caaea,  see  Fraud,  Cent 
Dig.  18:  Dec.  Dig.  10.* 

For  other  d^nitiona,  see  Worda  and  Phrase^ 
Tol.  1.  p.  147.] 

3.  Fbaud  (S  11*)— Bxpkksbionb  of  Opinion. 

A  representation  by  a  seller  of  corporate 
stock  that  the  stock  is  good  is  a  mere  expression 
of  opinion  and  not  a  statement  of  a  material 
&ct  within  the  definition  of  actionable  fraud. 

[Ed.  Note.— Fbr  other  cases,  see  Fraud,  Cent 
Dig.  H  12. 13;  Dec  Dig.  i  11.*] 

4.  FbAUD  (I  11*)— EXFBBSSION  OF  OPINION. 

A  representation  by  a  seller  of  stock  that 
the  stock  was  worth  above  par  as  far  as  he 
knew  was  only  an  expression  of  opinion  where 
be  had  no  peculiar  means  of  knowledge  as  to 
the  condition  of  the  corporation  or  the  acts  of 
its  officers  whose  criminality  destroyed  the  In- 
trinsic value  of  the  stock. 

I Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
g.  U  12.  13:  De&  Dig.  1 11.*] 

5.  Fraud  (|  68*)— Cancbllatioit  of  Deed— 

BVIDENCB— SOTTICIENOT. 

Where  in  a  suit,  equitable  in  nature,  to  re- 
cover land  in  payment  of  corporate  stock  on 
the  ground  of  actual  fraud  Inducing  a  convey- 
ance based  OD  representations  as  to  uie  value  of 
the  stock,  there  waa  no  evidence  that  plaintiff 
relied  on  any  representations,  but  relied  on  his 
own  investigations  and  purchased  other  stock 
of  the  same  corporation  and  contracted  to  sell 
the  same  at  par  fmmedtately  before  concluding 
the  trade,  plaintiff  could  not  recover  on  the 
theory  that  he  relied  on  the  representations  in 
the  absence  of  anything  to  show  the  existence 
of  the  fiduciary  relation  between  the  partiee  or 
I>eculiar  knowledge  on  the  part  of  defendant 
as  to  the  value  of  the  stock  and  the  condition  of 
the  corporation. 

[Ed.  Note.— For  other  cases,  see  Frand.  Cent 
Dig.  U  Dee.  Dig.  |  ^.*] 

8.  Afpkai.  ahd  Ebbob  (i  1121*)— Fbattd— 
Reuedt. 

Where  a  suit  equitable  in  nature  to  recov- 
er land  conveyed  in  payment  of  corporate  stock 
was  tried  on  the  theory  that  the  conveyance 
was  induced  by  actual  and  intentional  fraud, 
but  the  evidence  did  not  sustain  a  finding  of 
fraud,  a  Judgment  granting  relief  will  be  re- 
versed wiUiout  prejudice  to  the  right  to  sue  for 
rescission  on  the  ground  of  mutual  mistake. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
B^r^^Cent  Dig.  §8  4418,  4419;  Dec  Dig.  | 

Error  to  District  Court,  Mesa  Coanty; 
Sprlgg  Shackleford,  Judge. 

Action  by  Herbert  I*  Carrick  against 
Thomas  B.  Moore.  There  was  a  Judgment 
ioT  plaintiff,  and  defendant  brings  error.  Re- 
versed and  remanded. 

Fry  ft  Welch,  of  Grand  Junction,  and  Roth- 
ferber  ft  Appel,  of  Denver,  for  plaintiff  in 
error.  Solon  T.  Wllilama,  of  Seattle  Wash., 
for  defendant  In  error. 


KINO,  J.  This  action  was  brought  by  Her- 
bert L.  Carrick,  defendant  In  error,  to  obtain 


tbe  cancellation  of  a  deed  by  which  he  cost- 
▼eyed  to  Thomaa  B.  Mooie,  plaintiff  in  error, 
20  acres  of  land  situated  in  Mesa  county, 
Colo.,  for  which  be  received  from  said  Moora 
90  shares  of  the  capital  stock  of  the  Hud- 
son's Bay  Mutual  Fire  Insurance  Company  of 
Vancouver,  a  corporation  organized  under  the 
laws  of  British  Columbia.  The  complaint 
alleges  that  the  deed  was  procured  by  the  de- 
fendant througn  his  fraud,  and  through  the 
fraud  and  conspiracy  of  defendant  and  the 
said  insurance  company;  that  the  defendant 
falsely  and  fraudulently  represented  to  the 
plaintiff  that  the  e&ld  stock  was  good  stock, 
was  worth  $110  a  share,  and  that  be  had 
paid  $110  a  share  for  the  same;  that  the 
officers  and  agents  of  said  company  and  the 
defendant,  conspiring  to  cheat  and  defraud 
plaintiff,  falsely  and  fraudulently  represent- 
ed to  plaintiff  that  the  stock  was  good  stock 
and  worth  the  sum  of  $110  a  share;  that 
defendant  knew  such  representations  were 
false,  and  made  the  same  for  tbe  purpose  of 
defrauding  plaintiff  out  of  his  land ;  and  that 
plaintiff  relied  upon  said  &lse  and  fraudu- 
lent representations,  believing  the  same  to  be 
true,  and,  so  believing  and  relying,  accepted 
defendant's  offer,  and  on  March  ^  1911,  in 
consideration  of  said  stock,  made,  executed, 
and  delivered  the  deed;  that  the  said  com- 
pany, at  the  time  of  the  signing  of  said  deed, 
was  totally  Insolvent;  and  that  the  stock 
was  and  Is  of  no  value.  The  answer  admit- 
ted tbe  exchange  of  the  land  for  the  90 
shares  of  stock  mentioned  in  the  complaint, 
and  denied  each  and  every  other  allegaOon  of 
the  complaint 

The  evidence  on  the  part  of  the  plaintUC 
is  substantially  as  follows:  Plaintiff  and  de- 
fendant had  no  conversation  or  communica- 
tion, were  not  acquainted,  and  had  not  met 
each  other  until  long  after  the  transaction 
in  question.  Plaintiff  was  a  resident  of  Se- 
attie,  defendant  of  Vancouver,  but  was  doing 
business  in  both  V«ucouver  and  Seattle  as 
a  broker,  and  buying  and  selling  lands  and 
stocks  on  his  own  account  George  L.  Estes 
was  a  resident  of  Seattle,  engaged  in  the  gen- 
eral brokerage  business.  About  February  24, 
1911,  Estes  overheard  a  conversation  between 
Moore  and  the  Sunset  Kealty  Company,  In 
which  Moore  mentioned  that  he  had  for  sale 
or  trade  some  stock  In  the  insurance  com- 
pany. Estes  followed  Moore  out  of  the  office^ 
and  a  conversation  took  place  between  them 
on  the  street,  In  which  Estes  stated  that  if 
the  stock  was  good  he  thought  he  might  be 
able  to  handle  some  of  it.  In  answer  to  which 
Moore  said,  "You  assure  yourself  that  it  is 
all  light,  and  then,  If  you  want  to  make  the 
deal,  all  right,"  and  suggested  that  he  inquire 
of  the  president  of  the  insurance  company 
and  of  brokers  In  Vancouver.  At  that  tlm^ 
and  perhaps  about  the  27th  also,  Moore  stat- 
ed that  the  stock  was  good,  was  worth  SllO; 
that  he  had  paid  that  for  it  On  the  2Tth  of 
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Febmary,  Estes  procured  from  Moore  or 
from  bis  certiBcate  of  stock  the  name  of  tbc 
president,  and  sent  the  telegram  and  received 
the  answer  following; 

"Seattle,  Wash.,  Feb.  27,  1911.  Chas.  W. 
Jennings,  Dominion  Trust  Bnilding,  Vancou- 
ver. B.  C.  What  Is  stock  Hudson  Bay  Mu- 
tual Fin?  worth  •  *  •  what  price  can  It 
be  cashed.  •  •  •  Send  full  particulars. 
(Signed]  Geo.  L.  Estes,  1258  John  St" 

"Vancouver,  B.  C,  Feb.  27,  1911.  6 :12  P. 
M.  G.  L.  Estes,  1258  John  St.  Seattle. 
Hudson  Bay  Fire  has  no  more  stock  for  sale. 
Vancouver  brokers  paying  110  per  share. 
Chas.  W.  Jennings,  President." 

About  the  same  time,  Estes  began  to  talk 
with  Carrlck  relative  to  purctiase  of  the 
stock.  Estes  showed  the  telegram  to  Car- 
ridE,  and  told  him  that  it  sounded  good. 
Both  Estes  and  Carrlck  went  to  Vancouver 
personally  to  Investigate  the  company  and 
Uie  stock.  Estes  examined  the  articles  of 
Incorporation,  and  found  that  the  company 
was  Incorporated  for  ?100,000  "guaranteed" 
stock,  so  called.  He  examined  the  law  nnder 
which  the  company  was  Incorporated,  and 
came  to  the  conclusion  that  nnder  such  law 
Its  capital  stock  was  insured  or  guaranteed, 
and  Inquired  of  the  president  of  the  company 
and  of  the  cashier  of  some  bank  as  to  its 
value.  Plaintiff  had  a  personal  interview 
with  Jennings,  president  of  the  company, 
who  told  him,  and  also  Estes,  that  the  stock 
was  worth  110  and  would  be  worth  more. 
The  conversaticm  between  the  president  and 
Carrlck  was  on  March  Ist  Prior  to  that 
time,  Carrlck,  or  Carrlck  and  Estes,  had  se- 
cured 28  shares  of  the  stock,  which  plaintiff 
then  offered  to  sell  at  par,  and  took  back  to 
Seattle  a  letter  from  Jennings,  addressed  to 
Estes,  dated  March  Ist,  stating  that  a  man 
named  Allen  would  take  the  stock  at  par, 
and  had  deposited  a  check  for  f  100,  and  di- 
recting Estes  to  send  the  stock  and  draft 
through  a  bank  In  Seattle.  This  offer  was 
accepted.  Thereafter,  Estes  met  Moore,  and 
stated  that  he  could  get  some  fruit  land  In 
Colorado  for  shares  of  the  stock,  to  which 
Uoore  replied,  "All  right,  he  would  consider 
anything  of  that  kind  If  we"  (meaning  Estes 
and  his  client,  Carrlck)  "were  satisfied  that 
the  ^nck  was  all  right"  Estes  told  Moore 
that  the  proposition  was  for  fruit  land  in 
Colorado— 20  acres  at  $600  an  acre.  After 
some  pegodatlons  between  Carrlck  and 
Mo«re,  carried  on  entirely  through  Estes,  the 
trade  was  closed.  Estes  delivered  Uie  deed 
to  Moore  and  received  the  stock  on  or  about 
March  4th.  It  is  shown  that,  at  about  the 
time  of  the  foregoing  transaction,  the  Domin- 
ion Investors'  Corporation,  Limited,  was  at- 
tempting to  secure,  and  did  secure,  a  major- 
ity (more  than  $50,000)  of  the  capital  stock 
of  said  company,  for  the  purpose  of  obtain- 
ing control  of  the  corporation;  that  they 
traded  property  at  their  market  price  for 
the  stock  at  par  valu^  and  that  other  trades 


were  made  for  the  stock  at  or  about  the 
same  time;  that  about  November,  1910,  we 
James  Ball  traded  a  bouse  to  defendant  for 
30  shares  of  the  said  stock,  and  that  Ball  got 
in  communication  with  Moore  through  an  ad- 
vertisement which  stated  that  the  advertiser 
had  some  good  commercial  stock  to  exchange 
for  a  house,  and  to  apply  at  a  certain  tele- 
phone number,  which  thereafter  appeared  to 
be  the  telejriione  number  of  the  Insurance 
company.  It  further  appeared  that,  some 
time  after  the  transaction  between  the  plain- 
tiff and  the  defendant  was  concluded,  the 
persons  who  had  secured  a  majority  of  the 
stock  demanded  a  statement  from  the  presi- 
dent of  the  company,  and  began  Investiga- 
tions of  its  conditions,  preparatory  to  taking 
charge,  whereupon  the  president  fled.  Upon 
such  Investigation,  no  assets'  or  books  could 
be  discovered.  The  president  was  arrested, 
tried,  convicted  for  swindling,  and  sent  to  the 
penitentiary.  Ball  caused  the  arrest  of 
Moore  as  a  conspirator  with  the  company. 
Upon  trial  before  the  county  court  In  Van- 
couver, at  which  both  Carrlck  and  Estes  tes- 
tified for  the  prosecution,  Moore  was  acquit- 
ted; a  transcript  of  their  evidence  at  that 
trial  being  in  evidence  here. 

All  the  evidence  upon  the  part  of  the  plain- 
tlfC  In  this  case  is  by  deposition  or  transcript 
as  aforesaid,  with  the  exception  of  one  wit- 
ness as  to  the  value  of  the  land.  Neither - 
Carrlck  nor  Estes  testified,  nor  does  it  other- 
wise appear,  that  the  statements  made  by 
Moore  to  Estes,  relative  to  the  stock,  were 
communicated  to  Carrlck.  Neither  of  them 
testified  that  Carrlck  relied  upon  such  state- 
ments, or  any  of  them.  The  transcript  of 
Estes*  testimony  before  the  county  Judge 
shows  that  while  Estes  was  under  examina- 
tion, the  following  questions  were  asked  and 
answers  made:  "Q.  At  any  rate,  he  (Moore) 
left  it  to  you  to  make  your  Inquiries  about 
the  stock  In  Vancouver?  A.  Tes.  Q.  Ton 
did  Investigate  It?  A.  Tes.  Q.  And  It  was 
not  from  anything  he  said  to  you  that  you 
recommended  the  deal  to  your  client,  but 
rather  from  what  yon  learned  from  Mr.  Jen- 
nings* telegram,  or  some  other  source?  A.> 
That*8  right"  And  in  bis  deposition:  "Q. 
But  I  mean  Mr.  Moore  left  it  to  you  to  In- 
vestigate the  value  of  the  stock,  dldn*t  he? 
A.  He  told  me  to  investigate  It,  yes.  Q.  And 
it  was  not  from  what  Moore  told  you,  but 
rather  from  what  you  got  from  Jennings  and 
what  Mr.  Carrlck  found  out,  that  you  relied 
on  In  making  the  deal?  A.  It  only  backed 
up  what  Mr.  Moore  had  already  said  in  re- 
gard to  the  sto(& — that  It  was  good — that 
part  of  It;  but  I  didn't  particularly  go  Into 
the  proposition  until  I  Investigated  both  ends 
of  it  you  understand.  I  could  tell  you  that 
stock  was  good,  but  yon  wouldn't  take  it  un- 
til you  went  and  seen  what  the  company  waa 
Q.  Did  Mr.  Moore  ever  make  any  representa- 
tion of  the  value  of  the  stock  before  the  deal? 
A.  He  8p<^  about  the  stock  being  good :  'As 
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far  as  I  know,  the  stock  la  good.  I  woald 
not  take  less  than  $110  a  share.'  Q.  That  Is 
what  Mr.  Moore  said?  A.  Yes.  Q.  Did  he 
tell  you  to  Investigate?  A.  Yes."  There  was 
no  testimon;  on  the  part  of  plaintiff  showing, 
or  tending  to  show,  that  Moore  did  not  pay 
(110  for  the  stock,  nor,  Indeed,  what  price 
he  paid ;  nothing  to  show  that,  if  any  of  his 
alleged  statements  of  fact  were  false,  he 
knew  them  to  be  false,  except  as  to  the 
price  he  had  paid;  nothing  tending  to  show 
that  he  knew  or  had  opportunity  to  know 
anything  more  about  the  company's  affairs 
than  Carried  and  Estes  knew.  The  witness 
Ball  testified  that  he  had  seen  Moore  In  the 
office  of  the  company — Ball  was  there  him- 
self. 

At  the  time  of  the  trial  in  this  case,  Moore 
was  called  as  a  witness  in  his  own  behalf. 
He  testlfled  that  he  liad  owned  and  traded 
some  of  the  stock ;  that  the  stock  he  traded 
to  Ball  he  got  from  a  Mr.  Lundy,  paying  him 
therefor  ten  acres  of  land  In  Idaho  and  $750 
cash;  that  the  stock  he  traded  to  Mr.  Car- 
rick  he  got  through  a  deal  with  a  Mr.  G.  W. 
Crotz,  of  Vancouver,  about  the  middle  of 
February,  1911,  In  exchange  for  120  shares  of 
stock  in  the  Crescent  Lumber  Company, 
which  he  obtained  in  exchange  for  160  acres 
of  land  in  Washington.  The  value  of  the 
parcels  of  land  and  [>ersonal  property  which 
he  exchanged  for  stock  was  not  given  or  ask- 
ed.  Moore  testified  that  he  was  not  Interest- 
ed In  tile  insurance  company;  had  never 
purchased  any  stock  directly  from  it,  but  only 
In  the  market;  that,  at  the  time  he  dealt 
with  Carrick,  It  was  being  traded  In  the 
market  at  $110;  and  that  he  believed  It  was 
all  right;  and  his  testimony  was  not  disputed 
except  as  hereinbefore  related. 

The  cause  was  tried  to  the  court  without 
the  intervention  of  a  Jury,  and  the  court 
rendered  Judgment  for  the  plaintiff  upon  find- 
ings of  fact  in  substance  that  the  insurance 
company  was  a  "cloak  for  a  swindle" ;  that 
the  stock  was  worth  nothing;  from  which, 
and  the  further  fact  that  Moore  had  had 
some  dealings  with  the  president,  and  bad 
directed  Estes  to  the  president  for  informa- 
tion, it  was  conclusively  presumed  that  be 
had  done  so  with  knowledge  of  the  presi- 
dent's fraud  and  of  what  answer  he  would 
give;  therefore  was  chargeable  with  actual 
fraud  In  this  proceeding. 

[1]  In  form,  this  is  an  action,  equitable  in 
its  nature,  to  recover  the  purchase  price,  to 
wit,  land,  paid  by  the  plaintiff  for  certain 
shares  of  stock  after  tendering  back  the  stock 
and  rescinding  the  contract  of  purchase  and 
sale  upon  discovery  of  the  alleged  fraud. 
The  only  cause  of  action  stated  in  the  com- 
plaint is  based  upon  the  fraudulent  represen- 
tations of  the  defendant,  made  by  him  alone 
or  in  conspiracy  with  others.  The  fraud 
charged  Is  not  constructive  or  Implied,  but 
active,  int^tional  fraud,  InvolTlng  moral 
turpitude. 

There  is  some  diversity  <^  opinion  as  to 


whether  the  same  rules  which  apply  to  ac- 
tions to  recover  damages  for  deceit  apply  to 
cases  equitable  In  their  nature,  sudj,  for  in- 
stance, as  for  rescission  of  contracts  on  the 
ground  of  misrepresentation;  but  in  this 
state  Blight,  if  any,  distinction  is  made,  and 
we  tliink  no  difference  when  the  fraud  charg- 
ed is  actual  and  intentional.  Sellar  v.  del- 
land,  2  Colo.  S32;  Larimer  County  L.  A  I. 
Co.  V.  Cowan,  6  Colo.  320;  Wheeler  v.  Dunn, 
13  Colo.  428,  22  Pac.  827;  Connell  v.  El 
Paso  O.  M.  &  M.  Co.,  83  Colo.  30,  78  Pac.  677; 
Colorado  Springs  Co.  v.  Wight,  44  Colo.  179, 
96  Pac.  820. 

[21  As  defined  by  the  foregoing  authorities, 
"actionable  fraud"  is  a  false  representation 
of  a  material  fact  (as  distinguished  from  an 
opinion),  made  with  knowledge  of  its  falsi- 
ty, or  recklessly  without  belief  in  its  truth, 
with  the  Intention  that  it  should  be  acted 
upon  by  the  complaining  party,  and  relied  on 
by  and  actually  Inducing  him  to  act  upon  It 
to  his  damage.   See,  also,  9  Cyc.  411. 

Sellar  v.  Clelland  was  an  action  to  recover 
damages  for  deceit  Larimer  County  Lb  &  I. 
Co,  V.  Cowan  was  an  action  in  equity,  pray- 
ing for  the  cancellation  of  a  deed  made  by 
the  plaintiff.  The  court  quoted  and  adopted 
the  following  rule  as  laid  down  in  Kerr  on 
Fraud  &  Mistake,  73 :  "In  order  that  a  mis- 
representation may  support  an  action  or  be 
of  any  avail  whatever  as  a  ground  of  relief 
in  equity,  it  is  essential  that  It  should  be 
material  in  its  nature,  and  should  be  a  de- 
termining ground  of  the  transaction.  The 
misrepresentation  must  be,  in  the  language 
of  the  Roman  law,  dolus  dans  locum  con- 
tractul.  There  must  be  the  assertion  of  a 
fact  on  which  the  person  entering  Into  the 
transaction  relied,  and  in  the  absence  of 
which  it  is  reasonable  to  infer  that  he  would 
not  have  entered  Into  it  at  all,  or  at  least 
not  on  the  same  terms.  Both  facts  must  con- 
cur; there  must  be  false  and  material  repre- 
sentations, and  the  party  seeking  relief 
should  have  acted  on  the  ftiltta  and  credit 
of  such  representations.  •  •  •  A  misrep- 
resentation goes  for  nothing  unless  It  Is  a 
proximate  and  immediate  cause  of  the  trans- 
action. It  is  not  enough  that  it  may  have 
remotely  or  indirectly  contributed  to  the 
transaction,  or  may  have  supplied  a  motive 
to  the  other  party  to  enter  Into  it  The  rep- 
resentation must  be  the  very  ground  on  wlil<A 
the  transaction  has  taken  place." 

The  forgoing  excerpt  was  also  dted  and 
quoted  with  approval  in  Wheeler  v.  Dunn, 
13  Colo,  at  page  436,  22  Pac.  827.  In  Con- 
nell V.  El  Paso  Co.,  which  was  an  action 
I  In  equity  for  rescission  of  an  executed  con- 
tract of  purchase  and  sale,  for  the  cancella- 
tion of  a  deed  and  recovery  of  the  purchase 
money,  Mr.  Justice  Campbell,  speaking  for 
the  court,  said :  "It  la  a  settled  doctrine  of 
this  court,  ever  since  the  decision  In  Sellar  v. 
Clelland,  2  Colo.  632,  that  for  a  misrepresen- 
tation to  be  actionable  the  party  charging 
the  same  must,  inter  alia,  show  not  only 
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tbat  it  is  false,  but  that  tbe  party  making 
It  knew  It  to  be  false.  This  general  doctrine, 
however,  Is  subject  to  the  modification  that 
•when  one  has  made  a  representation  posl- 
tlTely,  or  professing  to  speak  as  of  his  own 
knowledge  on  the  subject,  the  Intentional 
fiOsehood  Is  disclosed,  and  the  intention  to 
deo^ve  is  also  inferred,  or,  at  all  events,  this 
Is  BO  when  the  matters  falsely  represaited 
are  peculiarly  within  the  knowledge  of  the 
party  mnking  them,  and  are  not  known  to 
the  party  to  whom  they  are  made.* " 

In  Colorado  Springs  Go.  t.  Wight,  an  ac- 
tion to  recoYU  damages  for  alleged  mlarep- 
resoitations^  the  same  rule  is  approved,  and 
fbe  elonenta  going  to  make  up  fraudulent 
representation^  as  enumerated  1^  Pomeroy, 
are  given,  to  wit:  "A  misrepresentation.  In 
order  to  constitute  fraud,  must  contain  the 
following  essential  elunenta:  (1)  Its  form  as 
a  statement  of  fart;  (2)  Its  purpose  of  Induc- 
ing the  other  pari?  to  act;  (3)  Its  untruth; 
(4)  the  knowledge  or  belief  of  the  par^  mak- 
ing it;  (B)  the  belief  trust,  and  reliance  of 
the  one  to  ^c»n  It  is  made;  (6)  its  mat^- 
aUty." 

[3, 4]  Under  the  foregoing  rules,  there  la 
an  utter  failure  of  evidence  to  support  the 
judgment  Moore's  repreeoitatlon  that  the 
stock  was  good  Is,  under  all  the  authorities, 
an  expression  of  opinion  only,  as  also  under 
Oe  evidence  Is  his  statement  that  the  stodk 
was  wortib  HO,  when  coupled  with  the  qnall- 
flcatlon  'te  fiar  as  I  know,"  and  as  affected 
by  the  fhct  tbat  he  bad  no  peculiar  means  of 
knowledge  as  to  the  condititm  of  the  com- 
pany or  the  acbi  of  its  officers  whose  criminal- 
ity  or  delinquency  destroyed  the  market  val< 
ue,  as  well  as  the  intrinsic  value,  of  the 
stock.  That  statemmts  as  to  value  under 
such  circumstances  are  generally  regarded  as 
opinions  only,  and  may  not  be  r^ed  upon,  is 
decided  In  NoeUing  v.  Wright,  72  lU.  890; 
^ge  T.  Parker,  43  N.  B.  S63.  80  Am.  Dec. 
172;  Poland  v.  Brownell,  181  Btass.  138.  41 
Am.  Rep.  215;  Plummer  v.  Rlgdon,  78  111. 
222,  228,  20  Am.  Rep.  261;  Kennedy  v.  Rich- 
ardson, 70  Ind.  824,  534;  Hoffman  v.  Wll- 
helm.  68  Iowa,  510,  27  N.  W.  488;  Bristol  v. 
Braldwood,  28  Mich.  191;  Columbia  Electric 
Co.  V.  Dixon,  46  Minn.  468,  49  N.  W.  244; 
Brownlow  v.  Wollard,  61  Mo.  App.  124;  Nos- 
trum V.  HalUday,  89  Neb.  828,  68  N.  W.  420; 
Smith  V.  Mitchell,  6  Ga.  4S8;  LltUe  v.  Allen, 
66  Tex.  133,  130;  Conlan  v.  Roemer,  52  N.  J. 
Law.  03,  18  Atl.  858.  See,  also,  extended 
note  to  Fargo  Gaslight  A  Coke  Co.  v.  Fargo 
Gas  &  Electric  Co.,  37  L.  R.  A.  60S. 

In  Gonnell  v.  El  Paso  G.  M.  ft  M.  Co.,  33 
Colo.  30,  78  Pac  677,  It  Is  held  that  a 
representation  of  the  amount  paid  for  prop- 
tarty  is  a  material  fact,  and  if  false  and  relied 
on  will  avoid  the  contract, 

[B]  But  whether  that  statement  or  any 
of  the  statements  allied  to  have  been  made 
by  Hoore  are  regarded  as  men  opinions,  or 
as  statements  of  fact,  It  la  manifest  that 


they  were  not  relied  upon  by  the  plaintiff  in 
this  case.  Therfe  is  a  total  absence  of  evi- 
dence that  these  statements  were  ever  com- 
municated to  or  came  to  the  knowledge  of  the 
plaintiff.  The  record  Is  utterly  devoid  of  any 
evidence,  direct  or  indirect,  tending  to  show 
that  the  plaintiff  relied  on  any  such  represra- 
tatlons,  or  that  Estes,  in  acting  for  him,  re- 
lied on  such  statements.  On  the  contrary, 
there  Is  a  direct  and  positive  statement  made 
by  Estea  that  he  did  not  act  thereon,  but 
rather  upon  his  own  Independent  investiga- 
tion. That  both  the  plaintiff  and  Estes  did 
rely  upon  their  own  investigations  is  abun- 
dantly established  by  th^  own  evid^ce, 
twice  given  and*  recorded.  It  is  almost  uni- 
versally held,  under  circumstances  as  here 
shown,  that,  if  investigation  Is  made  by  the 
buyer,  he  cannot  claim  that  he  relied  on  the 
representations  of  the  seller,  exo^t  in  cases 
of  active  finud  or-  concealment,  or  In  cases 
where  fiduciary  relations  existed,  or  peculiar 
knowledge  upon  the  part  of  the  seller  was 
shown.  VaunUeroy  v.  Wilcox,  80  lU.  477; 
Fisher  t.  Dillon,  62  111.  870;  Port  t.  WU- 
liams,  6  Ind.  210;  Colton  v.  Stanford;  82  CaL 
351,  23  Pac.  16. 161  Am.  St  137;  Qrid- 
er  V.  Clopton,  27  Ari^.  244;  Sonthem  Develop- 
ment Co.  V.  SUva,  12B  n.  S.  247.  8  Bnp.  Ot 
881,  31Ii.  Bd.  678;  Andersop  r.  McFlke,  86 
Ma  298;  Herron  t.  Herron,  71  Iowa,  4SBt 
32  M.  W.  407. 

The  claim  that  plaintiff  rtfied  upon 
Hoore's  statements  tbat  the  stock  was  worth 
above  par  is  n^fatived  by  the  fact  Qiat  Im- 
mediately before  he  concluded  this  trade 
he  purchased  other  of  the  same  .stock  and 
contracted  to  sell  tiiie  sune  at  par.  As  to  the 
statement  made  by  Moore  that  he  paid  a  cet^ 
tain  price  for  his  stock,  there  is  no  proof  tluit 
such  statement  was  false,  even  if  there  had 
been  anything  to  show,  or  tending  to  show, 
that  such  statement  had  been  relied  on; 
and  the  fact,  shown  by  plalntUTs  evidence, 
that  the  stock  was  being  purchased  In  con- 
siderable quantities  by  persons  having  as 
good  opportunities  for  investigation  and 
knowledge  as  bad  Moore  and  who  were  tak- 
ing It  at  par,  corroborates  and  establishes 
the  truth  of  defendant's  statement  that  the 
stock  was  good  and  had  value.  If,  as  Is  gen- 
erally the  case,  by  "value"  Is  meant  what 
it  is  bringing  in  the  market 

All  material  evidence  upon  the  part  of 
plaintiff  having  been  snbmltted  by  deposi- 
tion, this  court  is  not  governed  by  the  usual 
rule  that  findings  -  of  the  trial  court  upon 
conflicting  evldmce  is  binding  upon  the  court 
of  review,  and  the  evidence  offered  by  the 
plaintiff  is  in  no  manner  aided  by  the  oral 
testimony  of 'the  defendant 

We  think  it  Is  not  amiss  to  call  attention 
to  the  fact  that  plaintiff  does  not  come  into 
this  court  with  unsolled  hands.  Representa- 
tions were  made  to  defendant  that  the  land 
offered  in  exchange  for  his  stock  was  worth 
¥600  an  acre,  while  the  evidence  offered  at 
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the  trial  showed  that  as  good  land,  better 
situated,  more  highly  Improved,  was  offered 
In  the  market  at  |250  or  less  an  acre. 

[I]  Because  of  the  entire  fiiilnre  upon  the 
part  of  the  plaintiff  to  snstaln  the  charge  of 
fraud,  and  because  of  the  conclusiTO  showing 
that  plaintiCC  did  not  rdy  n^n  the  representa- 
tions alleged  to  have  beoi  made  b7  defend* 
ant,  the  Judgment  must  be  rerersed  and  the 
cause  remanded.  However,  there  remains  the 
possibility  that  upon  proper  auctions  a 
case  might  l>e  stated  admitting  evidence  of 
mutual  mistake  upon  die  part  of  both  the 
plaintiff  and  the  defendant,  of  which  a  court 
of  equity  might  take  cognizance.  No  sug- 
gestion of  such  a  case  was  made  in  the  trial 
court  or  Is  made  in  this  court  It  Is  evident 
from  the  complaint  and  the  finding  of  the 
trial  court  that  the  cause  of  action  uid  Ju^- 
mmt  were  based  upon  allegation  and  find- 
ing of  fraud  in  its  most  odious  sense,  and, 
that  being  true,  this  court  is  not  at  liberie 
to  make  a  finding  or  to  direct  proceedings  or 
Judgment  under  any  other  theory  or  cause  of 
action;  but  the  reversal  will  be  without 
prejudice  to  the  rUcht  of  plaintiff  to  Institute 
another  action,  if  he  be  so  advised,  for  re- 
scission of  the  contract  on  the  ground  of 
mutual  mistake.  Gonnell  v.  El  Paso  G.  M. 
ft  M.  Co.,  supra;  Colorado  Springs  Go.  v. 
^n^t,  supra. 

Reversed  and  remanded. 


(U  Arix.  S04) 
ARIZONA  MINH  SUPPLY  CO.  et  al.  v. 

BOLMAN  et  aL    (No.  1332.)t 

(Supreme  Court  of  Arizona.    May  8,  1914.) 

1.  QuiETINa  TlTUt  <|  2*)— Subjxct-Matekb— 
MlNINO  Macuinbbt. 

Plainti^  gave  an  optian  on  a  mine  provid- 
ing for  payment  of  the  price  In  Installments,  tbat 
the  purchaser  ehould  have  posseasioo,  and,  on 
default  in  any  payment,  should  forfeit,  as  liqui- 
dated damaees,  any  machinery  and  improve- 
ments placed  on  the  premises.  Default  was 
made  after  placing  mining  machinery,  Srmly 
affixed  to  the  ground,  on  the  premises,  and  plain- 
tiffs took  possession.  Held,  tbat  plaintiffs  could 
sue  under  Civ.  Code  1901,  par.  4104,  authoriz- 
ing an  action  to  quiet  title  to  real  property,  to 
quiet  their  title  to  the  machinery  against  per- 
sons claiming  it  under  a  chattel  mortgage  or 
conditional  sale. 

[Ed.  Note.— For  other  cases,  see  Quieting  Tl- 
Ue,  Dec.  Dig.  8  2.*] 

2.  QUKTINO  TlTUt  (S  35*>— SUFFICIENCT  Of 

CouFLAiHT— Allegations  as  to  Title. 
Under  Civ.  Code  1901,  par.  410S,  requiring 
the  complatnt,  in  an  action  to  quiet  title,  to  set 
forth  the  nature  and  extent  of  plaintiffs*  estate, 
alTegations  that  plaintiffs  were  the  owners  of  a 
mine,  tbat  the  machinery  in  question  was  plac- 
ed thereon  to  operate  the  mine,  tbat  idaintlfb 
acquired  it  bjr  a  forfeiture  of  the  option  under 
which  operating  machinery  placed  at  the  mine 
became  liquidated  damages  with  the  acquies- 
cence of  the  purchaser  .suffidenfeiy  alleged  the 
fiature  and  extent  of  plaintiffs'  property ;  and 
plaintiffs'  title  was  not  an  issue  unless  defend- 
ant, who  sold  the  machine^  to  the  holder  of  the 
option  under  a  contract  of  conditional  sale  and 
claimed  a  balance  thereon,  denied  the  purpose 


for  which  it  was  placed  at  the  mine  or  tbat  it 

was  to  remain  part  and  parcel  of  the  mine. 

[Ed.  Note.— For  other  cases,  see  Quieting  Tl- 
Ue,  Cent.  Dig.  SS  73.  74;  Dw.  Dig.  S  35.*J 

3.  QtJiETiNO  Title  ({  34*)— Sufticiewct  or 

COMPLAINT^AUXGATIONS  AS  TO  CLOUD  OS 

Advbbsb  Claiu. 

Under  Civ.  Code  1901,  par.  41<X>.  requiring 
plaintiff,  In  a  suit  to  quiet  title,  to  set  forth 
tbat  he  is  credibly  informed  and  believes  the  de- 
fendant makes  some  claims  adverse  to  his  own. 
and  In  view  of  paragraph  2702  movlding  tliat 
contracts  for  the  conditional  safe  of  personal 
property,  with  reservation  of  title  in  the  ven- 
dor, shall  be  invalid  except  as  to  the  parties 
and  persons  having  notice  tbereof,  unless  in 
writing,  and  the  same  or  a  copy  tbereof  is  filed 
in  the  office  of  the  county  recorder  where  the 
property  is  situated,  all^ations,  in  a  suit  to 
quiet  title  to  mining  machinery,  tbat  plaintiff 
bad  acquired  title  thereto  by  forfeiture  of  the 
lease  for  default  of  rental  payments,  but  that 
the  conditional  seller  had  duly  recorded  the  con- 
tract, was  sufficient  to  show  the  apparent  valid- 
ity of  the  instrument  constituting  the  cloud. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
ge,  Cent.  Dig.  It  60,  71,  tOS.  77 ;  Dec.  Kg.  | 

4.  Pleading  (1 214*)— DEinrBBEB^Aouisaioif 
or  Truth. 

In  an  action  to  quiet  title  to  mining  ma- 
chinery, plaintiffs*  allegatitm  that  the  recorded 
contract  of  conditional  sale  tmder  which  de- 
fendant claimed  was  invalid  in  that  there  was 
no  balance  due  thereon,  and  that  It  was  an  at- 
tempt to  defeat  plaintiffs'  rights,  would  be  treat- 
ed as  true  for  the  purpose  of  a  demnirer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig;  U  625-634;  DeoDtg.  i  214.*] 

6.  QuTKniia  Title  (|  44*)— Dbcbeb— Sirm- 

ciBNCT  or  Evidence. 

In  an  action  to  quiet  title  to  mining  ma- 
chinery placed  on  mining  land  owned  by  plain- 
tiffs, and  on  which  they  nad  given  an  option  to 
purchase,  providing  for  the  forfeiture  of  any 
macbinery  placed  thereon  by  the  purchaser  on 
default  of  payment  on  any  installment  of  the 
price,  where  defendant,  who  sold  such  machinery 
to  the  purchaser,  claimed  a  lien  thereon  for  an 
alleged  balance  under  Its  recorded  contract  of 
conditional  sale,  evidence  held  insufficient  to 
sustain  a  decree  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  |§  89-92;  Dec.  Dig.l  44.*] 

Appeal  from  Superior  Court,  Yuvopal  Coun- 
ty; Carl  G.  Krook,  Judge. 

Action  by  Charles  B.  Bolman  and  others 
against  the  Arizona  Mine  Supply  Company 
and  another.  Decree  for  plaintiffs,  and  de- 
fendant Arizona  Mine  Supply  Company  ap- 
peals. Reversed  and  dismissed. 

Norris  ft  BUtdiell,  of  Prescott,  for  appel- 
lant B.  S.  Clark,  J.  BaliA  Tascher,  and  Nell 
a  Clark,  all  of  Preaoott.  for  q^wlleee. 

GUNNINQHAM,  J.  Defendant  Arizona 
Lead  ft  Zinc  Company,  under  an  optional  con- 
tract with  plaintiflh,  acquired  posseadon  of 
plaintiffs'  U.  8.  Navy  and  Baltimore  mining 
claims,  with  the  granted  privilege  of  operat- 
ing the  mines  during  the  life  of  th^  option, 
viz.,  from  Sn>tember  28,  lOU.  to  DecembCT 
23,  1912,  unless  the  right  and  privilege  ex- 
pired at  an  earlier  date  by  reason  of  said  de- 
fendant's default  In  making  the  certain  pay- 
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ments  of  the  purchase  price  agreed  upon,  at 
llie  dates  agreed  upon.  The  said  defendant 
agreed  to  place  upon  the  mines  machinery 
and  improvements  snfiScient  to  operate  the 
same,  and,  in  the  event  It  should  fall  to  make 
any  payments  agreed  to  be  made,  the  ma- 
chinery and  improvements  so  placed  by  it 
upon  the  mines  It  was  agreed  should  become 
the  property  of  plaintiffs  as  liquidated  dam- 
ages. This  optional  contract  was  not  record- 
ed. Wblle  the  said  Lead  &  Zinc  Company 
was  occupying  the  mines  under  the  said  con- 
tract, on  or  about  December  1,  1911,  the  de- 
fendant Arizona  Mine  Supply  Company  en- 
tered into  a  contract  with  the  said  Lead  & 
Zinc  Company  to  sell  to  It  certain  machinery 
to  be  placed  upon  the  mines  and  used  in  the 
operation  thereof,  conditioned  that  the  title 
to  the  same  should  remain  In  the  Mine  Sup- 
ply Company  until  the  purchase  price  should 
be  fully  pfdd,  and,  it  not  paid,  the  Mine 
Supply  Company  reserved  the  right  to  retake 
the  property.  This  contract  of  conditional 
sale  was  duly  recorded  on  Mardi  12,  1912. 
The  ptirpoae  of  the  actiott  Is  to  cancel  this 
contract  of  conditional  sale  as  a  cloud  upon 
plaintiffs'  title.  Deflendants  demurred  to  the 
complaint  filed  upon  the  grounds  ttiat  the 
complaint  falls  to  show  equity,  and  upon  tlie 
grounds  that  the  tacts  stated  are  Insnffident 
to  constitute  a  cause  of  action.  The  demur- 
rers were  ovenuled,  and  appelant  Mine  Sup* 
ply  Company  assigns  the  order  oTerrnUng  the 
demnrrera  as  error. 

Omitting  the  formal  averments  and  those 
parts  of  the  complaint  not  deemed  material, 
the  complaint  Is  as  follows : 

'Hiat  on  the  2Sd  day  of  September,  1911, 
the  plalntlflfe  were,  and  at  all  times  since 
have  been,  and  are  now  the  owners  of  record 
and  In  fact  of  those  certain  lode  mining 
claims  situate  in  Copper  Basin  mining  dis- 
trict, Yavapai  county,  to  wit,  U.  S.  Navy 
♦  •  •  and  Baltimore^  •  •  •  That  on 
the  23d  day  of  September,  A.  D.  1913,  the 
plaintiffs  and  defendant  Arizona  Lead  ft  Zinc 
Company  entered  into  a  certain  contract  or 
agreement,  In  words  and  figures  following, 
to  wit:  •  •  Wltneaseth:  That  the 
parties  of  the  first  part,  for  and  In  considera- 
tion of  the  sum  of  one  dollar  to  them  in  hand 
paid  by  the  party  of  the  second  part  •  •  • 
and  the  further  sums  to  be  paid  as  herein- 
after mentioned,  have  this  day  given  and 
granted,  and  by  these  presents  do  give  and 
grant  unto  the  party  of  the  second  part  ex- 
clusive right  and  option  of  purchasing  from 
the  parties  of  the  first  part  all  their  right, 
title  and  interest  of,  in  and  to  the  following 
described  mining  claims,  said  mining  claims 
being  situate  In  the  Copper  Basin  mining 
district,  Yavapai  county,  Arizona,  to  wit 
[describing  the  said  claims].  Said  option  and 
right  to  purchase  Is  given  upon  the  following 
terms  and  conditions,  to  wit:  (1)  The  option 
Is  given  antii  December  23d,  1912.  (2)  The 
total  price  to  be  paid  la  $16,000.0a  (9)  Said 


$15,000.00  Is  to  be  paid  as  follows:  9,000  on  or 
before  December  23d,  A.  D.  1911;  5,000  on  or 
before  June  24th,  A.  D.  1912;  8,000  on  or 
before  December  23d,  A.  D.  1912.  •  •  • 
(4)  Immediate  possession  of  said  mines  Is  to 
be  given  to  second  party,  and  It  shall  have  the 
right  to  mine  and  extract  ore  and  dispose  of 
the  same  providing  said  work  la  done  in  a 
good  and  workmanlike  manner,  (6)  Second 
party  agrees  to  place  upon  said  mines  ma- 
chinery and  Improvements  sufficient  to  oper- 
ate the  same,  and  fnrUier  ^rees  not  to  dis- 
pose of  said  madiinery  and  Improvements,  or 
to  remove  the  same  from  said  mines  without 
the  written  consent  of  first  parties;  and  It  la 
expressly  understood  and  agreed  between  the 
parties  hereto  that,  in  the  event  that  any 
payment  be  not  made  as  herein  provided, 
then,  in  that  event,  all  bnildlngs,  machinery 
and  improvements  of  whatever  kind  or  na- 
ture so  placed  upon  said  mines  shall  revert  to 
and  become  the  property  of  first  parties  as 
liquidated  damages  for  the  failure  to  make 
said  payments  as  agreed.*  Provision  is  made 
for  placing  deeds  In  escrow  to  be  d^vered  to 
second  party  In  case  the  paymoits  are  made 
as  agreed,  and.  In  case  the  payments  are  not 
made  as  agreed,  the  deeds  shall  be  returned 
to  first  parties.  Instructions  are  Induded  as 
to  the  manner  of  passing  the  money  paid 
to  the  escrow  holder,  to  the  persons  named, 
and  the  proportions  to  be  credited  to  each 
such  named  persons.  That  under  and  by 
Ttrtne  of  sfdd  contract  the 'said  defendant 
entered  upon  said  mining  claims  and  ex- 
tracted ores  and  minerals  therefrom,  and  lii 
the  prosecution  ot  said  work  said  defendant, 
on  or  about  December  1,  1911,  placed  upon 
said  mining  claims,  and  firmly  affixed  to  the 
same,  so  as  to  become  a  part  of  the' realty, 
the  following  improvements  and  machinery, 
to  wit  [describing  the  articles]. 

"(6)  That  on  the  23d  day  of  March,  1912. 
the  defendant  Arizona  Lead  ft  Zinc  Company 
defaulted  in  the  payment  of  $5,000  then  pay- 
able to  plaintiffs  under  said  contract,  and 
therefore  said  contract  became  add  was  for- 
feited and  was  so  declared  by  the  parties 
thereto,  and  the  deed  In  escrow  was  with- 
drawn by  plaintiffs,  and  all  of  the  machinery 
and  improvements  placed  upon  said  mining 
claims  by  said  Arizona  Lead  &  Zinc  Company, 
as  hereinbefore  set  forth,  became  and  were, 
and  still  are,  the  property  of  plaintiffs  as 
against  said  Arizona  Lead  ft  Zinc  Company, 
as  it  had  theretofore  and  ^nce  being  placed 
on  said  claims  been  their  property  as  against 
all  others;  and  plaintiff  took  possession 
thereof. 

"(6)  That  on  the  12th  day  of  March,  1912, 
the  defendant  Arizona  Mine  Supply  Com- 
pany filed  In  the  office  of  the  county  recorder 
of  Yavapai  county  a  pretended  chattel  mort- 
gage upon,  or  conditional  bill  of  sale  of,  Oie 
property  mentioned  In  paragraph  4  hereof, 
which  said  chattel  mortgage  or  eonOttloiial 
Mil  of  sale  was  dated  Deconber  1, 1911.  «iid 
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purported  to  have  been  accepted  by  said 
Arizona  Lead  &  Zinc  Company,  on  the^  Sth 
day  of  December,  1911,  an  abstract  of  wblch 
said  Instrument  is  of  record  In  Book  5  of 
Chattel  mortgages,  at  page  102,  Becords  of 
Xavapat  county,  Arlz^  which  aald  instrum^t 
la  hereby  referred  to  and  made  a  part  here- 
of. The  plaintiffs  had  no  notice  or  knowl- 
edge whatsoever  of  said  pretended  chattel 
mortgage  or  conditional  blU  of  sale  until  the 
flllti£  of  same  for  record  as  herein  stated. 

"(7)  That  plaintiffs  are  informed  and  be- 
lieve that  the  defendants  are  asserting  title 
to  said  property  described  in  paragraph  4 
hereof,  by  virtue  of  said  pretended  chattel 
mortgage  or  conditional  bill  of  sale,  and  are 
threatening  and  Intend  to  take  said  property 
forcibly  or  surreptitiously  from  plaintiffs* 
possession,  and  will  do  so  unless  restrained 
by  an  order  of  this  court  That  said  pre- 
tended chattel  mortgage  or  conditional  bill 
of  sale  constitutes  a  cloud  on  plaintiffs'  title 
to  said  property  and  interferes  with  their  en- 
joyment, use,  and  disposition  thereof,  to  tnelr 
great  damage  and  Injury,  for  which  they  are 
without  adequate  or  speedy  remedy  at  law. 
,  "(8)  That  as  plaintiffs  are  informed  and 
believe,  and  so  state  the  fact  to  be,  the  de- 
fendant Arizona  Mine  Supply  Compauy  has 
been  fully  paid  and  satisfied  for  each  and 
every  article  mentioned  In  paragraph  4  here- 
of, and  has  no  claim  upon  the  same  or 
against  the  defendant  Arizona  Lead  &  Zinc 
Company,  but  that  said  defendants,  in  wrong- 
ful collusion  for  the  purpose  of  harassing 
and  annoying  the  plaintiffs  and  for  the  pur- 
pose of  wrongfully  compelling  them  to  give 
up  said  property  to  defendants,  persist  In  the 
pretention  that  said  alleged  chattel  mortgage 
or  conditional  bill  of  sale  gives  said  Arizona 
Mine  Supply  Company  a  better  right  to  said 
property  than  that  of  plaintiffs.  And  plain- 
tiffs are  further  Informed  and  believe,  and 
so  state  the  fact  to  be,  that.  In  case  the  said 
Arizona  Mine  Supply  Company  should  re- 
cover any  of  the  said  property  forcibly  or 
surreptltlonsly,  it  will,  pursuant  to  said  col- 
lusion with  the  defendant  Arizona  Lead  & 
Zinc  Company,  deliver  the  same  or  the  pro- 
ceeds thereof,  wholly  or  in  part,  to  said  Ari- 
zona Lead  &  Zinc  Company,  whereby  the 
latter  corporation  will  be  aided  In  avoiding 
Its  said  contract  with  plaintiffs." 

Paragraph  4104,  Bev.  St  Ariz.  1901,  pro- 
vides: "An  action  to  determine  and  quiet 
the  title  to  real  property  may  be  brought  by 
any  one  having,  or  (daiming,  an  interest 
therein,  whether  in  or  out  of  possession  of 
the  same,  against  any  person  or  corpwatioii, 
or,  *  *  *  when  Bxmih  person,  corporation 
*  *  ■*  claims  any  estate  or  Interest,  ad- 
verse to  the  party  bringing  the  suit,  In  or 
to  the  real  estate,  the  title  to  which  is  to 
-be  determincid  or  quieted  by  the  action 
brought  •  • 

Paragraph  4105,  Id. :  "The  complaint 
therefore  must  be  under  oath,  setting  forth 


the  nature  and  extent  of  hia  estate  and  da- 
scribing  the  premises,  and  that  be  is  credibly 
Informed  and  believes  the  defendant  makes 
some  claims  adverse  to  the  complaint,  and 
praying  for  the  establishment  of  the  com* 
pldinant's  estate,  and  that  the  defendant  be 
barred  and  forever  estopped  from  having  or 
claiming  any  right  or  title  to  the  premises 
adverse  to  the  complainant" 

[1]  The  Jurisdiction  in  actions  to  quiet 
title  or  remove  cloud  is  generally  held  to  be 
confined  to  land,  including  the  surface  of  the 
ground  and  everything  that  Is  on  it  and  un- 
der it  and  not  to  extend  to  personal  pn^per- 
ty.   82  Cyc  1308c. 

Plaintiffs  allege  In  the  fourth  paragraph 
of  their  complaint  that  the  articles  described 
and  placed  upon  the  lands  were  firmly  affix- 
ed to  the  same,  so  as  to  become  a  part  of  the 
realty.  In  the  fifth  paragraph  of  the  com- 
plaint they  allege  that  all  of  the  machinery 
and  improvements  placed  upon  said  mining 
claims  by  said  Arizona  Lead  &  Zinc  Com- 
pany became  and  were  and  still  are  the  proi>- 
erty  of  plaintiffs,  as  against  said  Arizona 
Lead  &  Zinc  Company,  by  reason  of  said 
Lead  &  Zinc  Company's  failure  to  make  a 
payment  of  any  installment  of  the  purchase 
price  as  agreed,  and,  under  a  stipulation  in 
the  contract  of  purchase,  said  I^d  &  Zinc 
Company  agreed  to  forfeit  such  machinery 
to  plaintiffs  as  liquidated  damages  in  the 
event  of  Its  failure  to  make  any  payments 
agreed  to  be  made,  and  that  it  had  joined 
with  the  plaintiffs  in  declaring  the  said  con- 
tract forfeited  and  plaintiffs  took  possession 
of  the  property.  The  purpose  of  placing  the 
machinery  In  question  on  the  mines  was  to 
use  it  In  operating  the  mines.  The  plaintiffs 
in  the  manner  stated  having  acquired  such 
property,  and  such  property  being  on  the 
lands,  and  intended  to  be  used  and  suitable 
for  use  in  connection  with  the  operation  of 
the  mloes,  It  would  pass  under  a  conveyance 
of  the  mines  by  plaintiffs  as  appurtenant 
thereto,  unless  reserved  in  such  conveyance. 
In  that  sense  the  subject-matter  dealt  with 
in  the  conqilaint  may  be  regarded  aa  real 
estate. 

"In  an  action  to  remove  a'  cloud  from  title, 
the  real  controversy  is  as  to  that  which 
creates  the  cloud,  and  not  the  title  of  plain- 
tiff, unless  the  later  is  put  in  Issue  by  the 
pleadings."   32  Cyc.  1365  (II). 

[2]  The  general  allegations  that  the  plain- 
tiffs are  the  owners  of  the  mines,  that  the 
property  In  question  vras  placed  upon  the 
mines  for  the  puri>oseB  of  operating  the 
mines,  and  plalntlfls  acqolred  the  same  by 
reason  of  a  forfeiture  of  the  contract  under 
which  the  property  was  placed  on  the  mines 
as  liquidated  damages  with  the  acquiescence 
of  the  Lead  &  Zinc  Company,  and  that  they 
are  In  possession  of  the  said  property  anffl- 
ciently  meets  the  requirements  of  paragraph 
410S,  Rev.  St  Ariz.  1001,  In  regard  to  the 
allegations  of  the  nature  and  extent  of  their 
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estate  In  tbe  property  Id  this  kind  of  an  ae- 
tlon  seeking  to  remove  a  cloud;  the  title  of 
the  plaintiffs,  in  the  meaulns  of  tbe  rule,  is 
not  put  in  issue  under  the  facts  alleged  here, 
unless  the  defendants  deny  the  purpose  for 
which  the  machinery  was  placed  upon  the 
mines,  and  Its  use  in  connection  with  the 
operation  of  the  mines,  with  a  denial  of  oth- 
er facts  from  which  plaintiffs'  intention  may 
be  Inferred  that  tiie  property  Is  to  remain  a 
part  and  parcel  of  the  mines. 

[3]  "In  a  suit  to  remove  a  cloud  on  title,  it 
must  be  shown  In  the  bill  that  such  cloud  ex- 
ists  before  relief  can  be  glren  against  It,  and 
in  such  case  the  bill  must.  In  addition  to 
qiecifylng  the  writing  or  matter  which  con- 
stitutes the  alleged  cloud,  state  facts  which 
give  it  apparent  validity,  as  well  as  those 
which  show  Its  invalidity."   32  Cyc.  1353. 

Under  oar  statute  this  requirement  of 
equity  pleading  is  met  by  alleging  "that  he 
(plaintiff)  is  credibly  informed  and  believes 
the  defendant  makes  some  claims  adverse  to 
the  complaint,  and  praying  for  the  establish- 
ment of  the  complainant's  estate,  and  that 
the  defendant  be  barred  and  forever  estop- 
ped from  having  or  claiming  any  right  or 
title  to  the  premises  adverse  to  the  complain- 
ant"   Paragraph  4105,  Rev.  St  Ariz.  1901. 

PlalntifFs  did  not  rely  upon  tbe  general 
statutory  allegation  in  this  respect  as  was 
their  privilege,  but,  as  appears  In  paragraph 
"4  of  the  complaint  above  set  forth,  the  ad- 
Terse  claim  of  the  defendant  Mine  Supply 
Company  is  set  forth  In  detail.  As  to  plain- 
tiffs without  actual  or  constructive  notice, 
such  instrument,  as  referred  to,  would  be 
Invalid  at  all  times  and  for  all  purposes. 
■  Paragraph  2702,  Rev.  St.  Ariz.  1901,  provides 
that:  "No  contract  for  the  sale  of  personal 
property  by  the  terms  of  which  the  title  is 
to  remain  In  the  vendor  and  the  possession 
thereof  In  the  vendee  until  the  purchase 
price  Is  paid  or  other  conditions  of  sale  com- 
piled with,  shall  be  ralid  as  against  any  oth- 
er person  than  the  parties  thereto  and  those 
having  notice  thereof,  unless  such  contract  of 
sale  *  *  *  Is  In  writing,  8nb8CTU>ed  by 
the  parties  thereto,  and  the  same,  or  a  copy 
thereof,  filed  and  recorded  in  the  office  of  tbe 
county  recorder  where  said  property  is  sit- 
uated *  *  *  in  the  same  manner  as  diat- 
tel  mortgages  are  by  law  required  to  be  filed 
and  recorded." 

Tbis  instrument  being  placed  of  record,  it 
becomes  apparently  valid  as  to  plaintilBB,  and 
the  allegations  of  the  complaint  setting  forth 
the  fact  of  tbe  recording  of  the  instrument 
Is  a  satisfaction  of  the' requirement  of  a 
statement  of  ttie  ai^rent  validity  of  tbe 
Instrument  whi<^  constitute  tbe  cloud.  The 
plaintiffa  ihow  tbe  invalidity  of  tbe  In- 
strument in  paragraphs  T  and  8  of  the  com< 
plaint  set  out  above. 

[4]  Tbe  requirement  of  the  statute  relet* 
tag  to  the  statement  of  tbe  adverse  claim  Is 
Biifllctently  complied  with  by  tbe  allegation 


of  such  facts ;  and,  for  the  purposes  of  this 
demurrer,  we  must  treat  them  as  true: 
therefore  the  recorded  contract  must  be  con- 
sidered Invalid  for  the  purposes  of  this  de- 
murrer. 

The  facts  stated  In  tbe  complaint  prima 
facie  entitle  the  plaintiffs  to  the  relief  sought^ 
viz.,  a  cancellation  of  the  recorded  instru* 
ment  and  an  order  restraining  defendants 
from  removing  the  property  from  plaintiffs' 
mines.  The  court  committed  no  error  in 
overruling  tbe  demurrers. 

The  defendant  Mine  Supply  Company  an- 
swered, denying  that  tbe  machinery  and  im- 
provements were  bo  annexed  to  tbe  mines 
as  to  become  realty  thereby,  denied  that 
plaintiffs  acquired  title  to  the  said  property 
by  reason  of  the  defendant  Lead  A  Zinc  Com- 
pany's default  in  making  the  payment  alleg- 
ed, and  a  consequent  declaration  and  forfei- 
ture of  the  contract,  and  alleges  that  such 
always  belonged  to  this  defendant  and  sub- 
ject to  tbe  conditions  of  tbe  contract  refer- 
red to  in  tbe  complaint,  but  does  not  deny 
that  the  property  was  designed  to  be  used 
la  the  operation  of  tbe  mines,  or  that  plain- 
tiffs Intended  that  it  should  remain  on  the 
mines  for  that  purpose.  It  admits  that  tbe 
contract  was  recorded  as  alleged  in  the  com- 
plaint, and  alleges  that  by  tbe  provisions  of 
which  contract  the  parties  thereto  agreed 
that  the  title  of  the  property  described  there? 
In  and  delivered  was  to  and  did  remain  in 
this  defendant  imtll  the  full  purchase  price 
was  pa)d,  "that  the  contract  price  of  the 
property  was  not  paid,  and  the  title  thereof 
still  remains  in  this  defendant  and  is  now 
and  ever  since  has  been  in  this  defendant," 
admits  that  it  asserts  title  to  and  claims  the 
ownership  of  said  property  by  reason  of  tbe 
said  recorded  contract,  and  the  faUure  of 
payment  of  the  purchase  price,  denies  all 
collusion  and  nil  agreements,  contracts,  or 
understandings  with  defendant  Lead  &  Zinc 
Company,  as  alleged  In  the  complaint,  where* 
by  it  should  surreptitiously  or  otherwise  take 
possession  of  said  property  exc^t  as  agreed 
in  said  recorded  contract,  viz.,  that,  in  case 
payment  of  the  purchase  price  was  not  made, 
this  defendant  should  have  the  right  to  at 
any  time  retake  tbe  property  for  the  non- 
payment of  the  purchase  price.  The  said 
defendant  raised  no  issue  of  the  plaintiffB* 
Intention  to  give  to  the  prc^rty  involved  tbe 
machinery  and  Improvements  used  in  the 
operation  of  the  min<^,  the  character  of 
raalty  after  tbey  acquired  the  Lead  &  Zinc 
Company's  title,  and  tfaerefbre  the  manner 
and  d^ree  of  tbe  annexation  of  the  prop- 
erty, BO  fhr  as  defendant's  rights  to  remove 
the  same  were  not  Involved.  As  a  right  to 
have  defendant's  recorded  claim  of  title  can- 
celed is  made  to  dep«id  uiwn  ttie  vAlidlty  of 
defendant's  claim,  the  degree  of  uinexatlon 
to  the  realty  became  an  Immaterial  matter. 
Plaintiffs*  intentions  to  make  the  machinery 
and  -improvements  permanent  flxtuxes  for 
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the  use  of  the  mines  was  made  to  depend 
upou  their  title  thereto  acquired  from  the 
Lead  &  Zinc  Company,  aud  no  issue  was 
made  on  that  Question  by  the  answer.  The 
validity  of  defendant  Mine  Supply  Company's 
claim  is  made  the  vital  and  controlling  Is- 
sue by  the  pleadings,  and  made  to  depend 
upon  whether  the  purchase  price  of  the 
property  has  been  paid  and  the  contract  ob- 
ligation thereby  satisded.  If  such  fact  Is 
shown,  then  defendant  Mine  Snpply  Com- 
pany has  no  valid  enforceable  claim  to  the 
property ;  if  not,  then  It  has  a  valid  and 
subsisting  claim  prior  to  that  of  plaintiffs. 
A  solution  of  that  question  Is  decisive  of 
the  controversy,  and  a  solution  depends  up- 
on the  evidence  produced. 

The  judgment  Is  for  the  plaintiffs,  estab- 
lishing their  title  and  canceling  the  record- 
ed Instrument  as  a  cloud  on  the  title,  with 
the  usual  restraining  order  against  defend- 
ants. 

Defendant  Mine  Supply  Company  appeals 
from  the  Judgment  and,  among  others,  as- 
signs as  error  that  "the  decree  entered  by 
the  court  Is  contrary  to  law  for  the  reason 
•  •  •  that  it  is  not  supported  by  the  evi- 
dence." The  sufficiency  of  the  evidence  to 
support  the  decree  rendered  is  variously  as- 
signed, but  amounts  In  effect  to  the  one  as- 
signment and  will  be  so  considered.  The 
only  evidence  bearing  upon  the  matter  at 
Issue,  which  we  deem  necessary  to  notice,  is 
the  evidence  of  plaintiffs'  title  they  acquired 
from  Arizona  Lead  &  Zinc  Company  «nd  the 
evidence  bearing  npon  the  validity  of  the 
Instrument  alleged  to  constitute  the  clond  on 
that  title.  All  other  matters  in  evidence  have 
little,  if  any.  bearing  upon  the  question  In- 
volved. 

In  support  of  thdr  allegations  of  title, 
plaintiffs  Introduced  their  contract  with  the 
Arizona  Lead  ft  Zinc  Company,  whldt  was 
Bet  out  In  fall  In  the  pleadings,  but  not  of 
record.  They  Introduced  the  oral  evidence 
by  one  of  the  plaintiffs  that  the  payment  due 
on  December  23,  1911,  was  not  paid  In  full, 
but  that  on  Decentber  18,  1911,  the  Lead  ft 
Zinc  Company,  through  its  general  manager, 
paid  f2,500  of  the  $5,000  due  on  the  23d  of 
December.  1011,  as  a  consideration  for  an 
extension  of  90  days*  time  for  the  payment 
of  the  balance  which  was  to  be  payable  on 
March  23,  1912.  That  the  extension  of  time 
was  granted,  and  another  contract  was 
drawn  between  the  parties  modifying  the 
original  contract,  but  such  contract  was  not 
produced.  That  on  March  23,  1012,  the  date 
when  the  balance,  $2,500  of  the  December  23, 
1911,  payment  became  due.  It  was  not  made 
and  has  never  been  made.  A  request  for  an 
extension  of  the  contract  for  a  year  without 
payments  was  made,  and  the  request  was  re- 
fused. "During  the  time  the  agreement  was 
in  force  between  the  23d  day  of  September, 
1911,  and  the  23d  day  Of  March,  1912,  Mr. 


Meese  acted  for  the  Arizona  Lead  &  Zinc 
Company,  put  certain  property  or  Improve- 
ments upon  the  mines."  "Since  the  23d  day 
of  March,  1912,  neither  Mr.  Meese  nor  any 
other  officer  of  the  Arizona  Lead  &  Zinc  Com- 
pany has  been  on  the  ground  that  I  know  of." 
There  Is  no  evidence  In  the  record  tending 
to  prove  that  the  optional  contract  was  ever 
declared  forfeited,  by  the  plaintiffs.  There  is 
no  evidence  In  the  record  tending  to  prove 
the  plaintiffs  ever  notified  the  Arizona  Lead 
&  Zinc  Company  that  they  claimed  a  forfei- 
ture of  the  contract  Of  optional  sale  or  the 
property  placed  upon  the  mines  under  that 
contract,  or  that  said  defendant  acquiesced 
In  such  matters.  Such  acquiescence  may  be 
Inferred  from  the  request  of  the  Lead  &  Zinc 
Company  for  an  extension  of  time  of  payment 
perhaps,  but  It  would  not  be  concluded  there- 
by. It  is  concluded,  however,  by  Its  default 
in  this  action. 

The  plaintiffs  introduced  In  evidence  the 
contract  between  the  Mine  Supply  Company 
and  the  Lead  &  Zinc  Company,  the  instru- 
ment alleged  to  constitute  the  cloud.  It 
bears  date  and  record  as  alleged  In  the  com- 
plaint, and  Is  as  follows,  omitting  the  date 
and  filing ;  "This  proposal  is  for  acceptance 
within  thirty  days  from  date,  or  the  price  of 
machinery  or  merchandise  specified  herein 
shall  be  subject  to  revision.  When  this  pro- 
posal Is  accepted  it  constitutes  a  contract. 
I>ellvery  of  material  covered  by  this  con- 
tract. Is  subject  to  delays  occasioned  by  acci- 
dents, strikes,  fires,  delays  In  transft  and 
causes  beyond  the  control  of  Arizona  Bline 
Supply  Company.  The  title  and  right  of  pos- 
session to  articles  herein  qientloned  shall  re- 
main in  Arizona  Mine  Supply  Company  until 
agreed  price  1b  fully  paid.  Terms  of  pay- 
ment: One  hundred  ($100)  dollars  cash. 
Balance  sixty  (60)  days  from  date.  To  Arizo- 
na Lead  &  Zinc  Oompany,  Skull  Valley,  Ariz. 
We  are  pleased  to  quote  yon  on  the  following 
articles  delivered  t.  o.  h.  cars,  Frescott,  Ari- 
zona [articles  described].  Resq^ectfully  sub- 
mitted, Arizona  Mine  Snpply  Company,  By 
Chas.  T.  Joslln,  Pres't  Accepted:  Decem- 
ber 5,  1911.  Arizona  Lead  &  Zinc  Company, 
By  Geo.  C.  Heese,  General  Manager." 

Plaintiffs  offered  no  e^ence  In  support  of 
their  allegation  that  the  "defendant  Arizona 
Mine  Supply  Company  has  been  fully  paid 
and  satisfied  for  each  and  every  article  men- 
tioned" In  the  complaint,  "aud  has  no  claim 
upon  the  same  as  against  the  defendant  Ari- 
zona Lead  4  Zinc  Company."  It  was  admit- 
ted by  counsel  during  the  course  of  the  trial 
that  the  articles  placed  upon  the  mines  by 
the  Arizona  Lead  &  Zinc  Company  were  fur- 
nished by  the  Arizona  Mine  Supply  Company 
under  tbelr  contract.  Defendant  introduced 
evidence  tending  to  prove  that  the  sum  of 
$395.46  remains  due  from  the  Lead  &  Zinc 
Company  to  the  Mine  Supply  Company  upon 
the  purchase  price  of  the  said  machinery  so 
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furnished,  and  tftls  erldence  was  not  disput- 
ed. No  other  erldence  was  offered  or  recelr- 
ed  upon  that  gnestlon. 

[5]  The  evidence  wholly  falls  to  support 
the  decree  rendered,  In  that  the  evidence  falls 
to  show  that  defendant  Mine  Supply  Com- 
pany's conditional  bill  of  sale  is  invalid,  but, 
on  the  contrary,  It  does  show  that  such  con- 
tract is  a  valid  and  subsisting  contract,  the 
terms  and  conditions  of  which  plaintiffs  bad 
constmctlTe  notice  before  any  rights  to  the 
property  accrued  to  them  by  reason  of  non- 
payment,  and  all  their  rights  so  acquired 
were  only  such  as  belonged  to  the  Arizona 
Lead  ft  Zinc  Ck>mpany  at  the  time  of  sach 
default,  and  the  evidence  la  conclusive  that 
socb  defendant  had  no  title  to  the  property 
but  only  a  right  to  the  possession  subject  to 
be  terminated  by  the  Mine  Supply  Company 
at  its  will.  PlalntUIs  then  acquired  the  right 
to  the  possession  of  the  property,  subject  to 
the  will  of  the  Mine  Supply  Company,  and 
the  further  right  to  discharge  the  Mine  Sup- 
ply Company's  claim  of  the  balance  actually 
dne  upon  the  purchase  price  and  thereby  ac- 
quire full  title  with  this  right  to  possession. 
Without  such  payment  or  offer  to  pay,  the 
plaintiffs  have  shown  no  equitable  right  in 
the  property  aa  against  appellant,  except  the 
right  of  possession  during  tb»  will  of  said 
defendant. 

The  decree  appealed  from  must  be  vacated 
for  the  reasons  stated.  The  cause  Is  re- 
manded, with  instructions  to  the  lower  court 
to  vacate  the  decree  and  enter  a  decree  dls- 
mfsalns  the  complaint 

FRANKLIN,  0.  J.,  concurs.  ROSS,  J., 
took  no  part  In  the  decision  of  this  cause. 


05  Ariz,  a?) 

PBOYIDBNT  MUT.  BUILDING-LOAN 
ASS'N  et  al.  v.  SCHWERTNBB. 
(No.  1355.) 

(Supreme  Gourt  of  Arlxona.    May  It,  1914.) 

1.  OrnmRO  Titlb  d  14*)-Cumi>  ov  Titlb 
— UOBTOAOES— EqaiTiis. 

Ad  unsatisfied  mortgage,  securing  a  debt 
barred  by  UmitatioDs,  will  oot  be  removed  as 
a  cloud  on  title  without  the  debt  being  first 
paid. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  I  46;  Dec.  Dig.  {  14.*] 

2.  QuiSTiNo  TiTiK  (S  14*)— Cloud  on  Titlb— 
MoBTOAOEs— Equities. 

Where  a  debt  secured  by  mortgage  was  nsn- 
rloaa.  but  the  principal  and  legal  interest  were 
paid,  the  mort^«c  would  be  canceled  as  a  cloud 
on  title. 

[Ed.  Note.— For  otber  cases,  see  Quieting  Ti< 
tie.  Cent.  Dig.  I  46 ;  Dec  Dig.  S  14.*] 

Appeal  from  Superior  Ck>urt,  Cochise  Coun- 
ty; Alfred  0.  Lockwood,  Judge. 

Action  by  A.  Josef  Schwertner,  aa  guardian 
ad  litem  of  Albert  Schwertner,  a  minors 
acalnst  the  Provident  Hutnal  Bnlldlng-Loan 


Association  and  another.  From  a  judgment 
for  plaintiff,  defendant  named  appeals.  Re- 
versed and  remanded  for  new  trial. 

O.  Olbaon,  of  Tombstone,  for  apppellant 
Lyman  H.  Hays,  of  WlUcox,  and  J.  T.  Kings- 
bury, of  Tombstone,  for  appellee. 

ROSS,  J.  Action  by  appellee  to  remove  a 
cloud  upon  his  title  to  lots  In  Willcox,  Co- 
chise county,  Ariz.  The  alleged  clond  con- 
sists of  a  deed  of  trust  executed  on  Novem- 
ber 17, 1899,  by  A.  Josef  Schwertner  and  wife 
to  the  Title  Guarantee  ft  Trust  Company, 
trustee,  to  secure  a  loan  evidenced  by  note 
from  the  Provident  Mutual  Building-Loan 
Association.  The  trust  deed  is  set  out  in 
complaint  In  hiec  verba^  followed  by  an  alle- 
gation that  the  note  to  secure  which  the 
trust  deed  was  given,  and  all  interest  and 
penalties,  had  been  fully  paid  and  discharg- 
ed; that  trust  deed  remains  unsatisfied  of 
record  and  is  a  cloud  upon  plaintiff's  title. 
Prayer  for  its  cancellation.  The  Title  Guar- 
antee ft  Trust  Company  defaulted.  The 
Provident  Mutual  Building-Loan  Association, 
appellant,  answered  and,  among  other  de- 
fenses, claimed  a  balance  unpaid,  due,  and 
owing  it  on  account  of  loan  In  interest,  pre- 
miums, and  penalties,  in  the  sum  of  $1,893.- 
96,  that  the  appellee  Is  the  child  of  mort- 
gagors and  successor  to  them  with  notice  of 
trust  deed,  asked  that  the  lien  of  trust  deed 
be  foreclosed,  and  that  property  be  ordered 
sold  and  proceeds  applied  to  the  payment  of 
said  sum.  The  appellee  demurred  to  this 
answer  on  the  ground  that  it  appeared  on 
the  fitce  thereof  that  the  notes  were  barred 
by  the  statute  of  limitations.  The  demurrer 
was  sustained.  Whereupon  a  motion  by  ap- 
pellee for  Judgment  on  the  pleadli^  was 
made  and  Judgment  granted. 

[1]  While  the  appellant  suggests  other  er- 
rors, its  main  contention  Is  that  an  action  to 
remove  a  cloud,  being  an  equitable  action, 
cannot  be  maintained  for  the  cancellation  of 
an  unsatisfied  mortgage,  even  though  limita- 
tion has  run  against  it,  and  the  debt  secured 
by  It  Is  barred.  The  form  In  which  the  ac- 
tion is  prosecuted  has  not  the  sanction  of  the 
statutory  law.  However,  "the  jurisdiction  of 
courts  of  equity  to  remove  clouds  from  title 
Is  well  settled,  the  relief  being  granted  on  the 
principle  of  quia  timet;  that  Is,  that  the 
deed  or  other  Instrument  or  proceeding  con- 
stituting the  cloud  may  be  used  to  injurious- 
ly or  vexatlously  embarrass  or  affect  a  plain- 
UCTs  title."  Section  1398,  vol.  4,  Pomeroy, 
Eq.  Juris. 

Had  proof  been  made  of  the  recordation 
of  the  trust  deed,  Its  payment  in  full  as  al- 
leged, and  the  refusal  of  appellant  to  enter 
satisfaction  of  record,  a  Judgment  directing 
its  surrender  and  cancellation  would  have 
been  proper.  But  there  was  no  proof  of  pay- 
ment and  satisfaction  offered  or  made. 
Judgment  was  entered  upon  the  pleadings 
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for  the  reason  thftt  tbe  answer  upon  Its  flaee 
showed  that  tbe  balance  claimed  was  out- 
lawed. Oatlawry,  under  the  statote  of  limi- 
tation, affects  the  remedy  and  not  tbe  rifi^t 
It  does  not  exttngnish  or  satisfy  the  debt; 
it  only  prevKits  a  recovery  when  properly 
invoked  by  tbe  debtor.  It  Is  a  shield  and  not 
a  sword.  It  can  be  nsed  tot  defense,  but  not 
for  assault.  Had  appellant  brought  suit  to 
recover,  Uie  plea  of  tbe  statute  would  have 
defeated  its  recovery.  But  will  a  court  of 
equity,  where  it  is  admitted,  as  tn  tills  case, 
by  the  demnrrer  to  answer  that  a  large 
amount  Is  still  due  on  tibe  trust  deed,  permit 
the  debtor  or  his  successor  in  Interest  to 
force  tbe  (^editor  into  court,  just  for  the  pur- 
pose of  sending  him  out  empty-handed?  Or 
should  be  be  required  to  do  equity  by  paying 
tbe  amount  that  he  admits  is  unpaid? 
"Equity  and  good  conscience  require  that 
she  should  pay  the  debt  secured  by  the  mort- 
gage as  a  conditicm  to  its  cancellation.  Tbe 
maxim  that  *be  wbo  seeks  equity  must  do 
equity*  voices  a  Just  and  universal  rule  in  de- 
termining the  equitable  rights  of  suitors, 
and  should  alwaya  be  applied  in  cases  like 
this.  •  *  •  The  plaintiff  seeks  equity. 
They  must  do  equity.  Every  man  should  pay 
bis  just  debts.  It  is  right  that  be  should  do 
80.  The  fact  that  be  may  not  be  coerced  to 
discbarge  them  by  legal  means  affects  only 
the  legal  character  of  his  obligation.  It  does 
not  alter  the  primary  fftct  that  be  owes  an 
obligation  wbidi  In  equity  and  good  con- 
science be  should  pay."  Tracy  v.  Wheeler, 
15  N.  D.  248.  107  N.  W.  68,  6  L.  R.  A.  (N.  S.) 
516.  This  case  was  one  asking  for  tbe  can- 
cellation of  a  mortgage  coneededly  unpaid,  as 
being  a  cloud  on  the  title  of  plaintiff,  succes- 
sor to  Uie  mortgagor.  It  la  a  well-coustdered 
case  that  collects  many  decisions  sustaining 
the  view  that  equl^  will  not  grant  rdlef, 
except  upon  condition  that  the  debtor  pay  or 
tender  payment  of  the  debt  secured.  Host  of 
the  courts  hold  that  the  statutory  acUon  to 
quiet  title  cannot  be  sustained  as  against  a 
mortgage  debt  confessedly  unpaid.  Tracy 
V.  Wbeeier,  supra,  and  annotations  In  6  L.  B. 
A.  (N.  S.)  516.  Tbe  dissenting  opinion  tn 
tbts  .case  by  Justice  Ei^»rud,  while  combat- 
ing with  much  reason  that  doctrine  as  un- 
sound, makes  tbe  observation  that  "there  la 
no  parallel  between  a  suit  to  determine  ad- 
verse claims  and  an  ordinary  suit  in  equity 
to  cancel  a  mortgage  or  lien  for  specific  rea- 
sons. The  pleading  in  sncb  a  case  netessa- 
rily  admits  that  the  lien  or  other  adverse 
claim  attacked  is  valid,  unless  invalid  for 
the  reasons  pleaded;  and  tbe  attacking  party 
assumes  tbe  burden  of  establishing  the  spe- 
cific invalidity  alleged." 

In  the  present  case  the  trust  deed  was  or- 
A&eA  canceUed  for  tbe  sole  and  only  reason 
that  tbe  debt  had  been  fully  paid.  In  the 
developments  of  the  case.  It  is  shown  and  ad- 
mitted by  appellee  that  the  debt  has  not  been 
paid;  that  only  the  remedy  has  been  lost. 


and,  as  before  said,  the  wiping  out  of  the 
remedy  does  not  CTtlngnlsh  the  debt.  Tbe 
obligation  still  exists.  Pomeroy,  Eq.  Juris, 
vol.  1,  I  388,  has  well  said:  "It  raas  be  re* 
garded  as  a  universal  rule  governing  the 
court  of  equity  tn  tbe  adndnlstratlon  of  Its 
remedies  that,  whatever  may  be  the  nature 
of  tlie  relief  sought  by  the  plaintiff,  tbe 
equitable  rights  of  tbe  defendant,  growing 
out  of  or  inttmat^y  connected  with  tbe  sub- 
ject of  tbe  controversy  In  question,  will  be 
protected;  and  tm  tbls  purpose  tbe  plaintifl 
will  be  required,  as  a  craditlon  to  bis  ob- 
taining the  relief  wbl<dk  he  asks,  to  acknowU 
edge,  admit  provide  for,  secure,  or  allow 
whatever  equitable  rights  (tf  any)  tbe  defend* 
ant  may  have,  and  to  ttiat  end  the  court  will, 
by  Its  afilnnatlve  decree,  award  to  ttie  de* 
fendant  vrtiatever  reliefs  may  be  necessary 
in  order  to  protect  and  enforce  those  rights. 
This  principle  is  not  confined  to  any  particu- 
lar kind  of  equitable  rights  and  remedies,  but 
pervades  the  entire  equity  Jurisprudence,  so 
far  as  it  is  concerned  with  the  admlnlstra- 
tlon  of  equitable  remedies." 

[2]  As  stated  heretctfore,  If  proof  bad  beoi 
submitted  sustaining  the  allegation  of  full 
paymoit  the  eqnitleB  of  the  cam  would  de- 
mand a  Judgmrat  ordering  the  cancellation 
ot  tbe  trust  deed.  It  Is  also  urged  In  the 
brief  of  appellee  that  tbe  amount  daimed  as 
due  on  d^t  is  usurious;  that  the  prbu^ial 
and  1^1  interert  have  been  paid ;  and  that 
for  those  reasons  tbe  deed  alhould  be  cancel- 
ed. If  the  record  disclosed  these  tbln^  or 
either  of  them,  to  be  true^  it  would  afford  a 
basis  of  equitable  relief  but  the  pleadings 
raise  no  quotlon  of  usury,  and  the  state- 
ment, even  though  tiw,'  Is  not  snst^ed  by 
tbe  record.  Tbe  facts  of  payment  and  usury 
are  open  questions  that  should  bave  been 
passed  upon  by  tbe  trial  court.  If  desired  to 
be  reviewed  here. 

Tbe  Judgment  is  reversed^  and  case  Is  re- 
manded for  a  new  trial,  and  if,  upon  such 
trial,  any  balance  be  found  due  appellant 
on  debt,  tbe  appellee  is  to  be  allowed  60  days 
In'wbtidi  to  pay  same,  whereupon  trust  deed 
should  be  caoceled;  and,  In  case  tbe  appri- 
lee  should  defoult  in  making  such  payment, 
it  is  ordered  that  the  action  be  dismissed. 

FRANKLIN,  O.  J.,  and  CUNN1>GHAM,  J., 
omcur.  - 

(16  Arts,  my 
BfEBRILL  V.  GORDON.  (No.  1362.) 
(Sapreme  Court  of  Arizona.    March  6,  1914.) 

1.  IiANDLOBD   AND   TENANT   (§  22*)— AOBKB- 

U£NT  FOB  Leabb— Action  fob  Damaoks. 
For  breach  of  an  agreement  for  a  lease, 
a  party,  may  either  treat  the  agreement  as  re- 
scinded and  sue  for  damages,  or  treat  the  con- 
tract aa  coDtinaing  and  sue  for  specific  perfono- 
ance,  or  repudiate  tbe  contract  and  sue  for 
recovery  of  any  advance  payments  made. 

[Ed.  Note.— For  othtr  cases,  sea  Landlord  and 
Tenant,  Ceat  Dig.  U  SH-BO',  Dec.  Dig.  f  22.*] 
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2.  LaMDLOED   and  TBRAHT   (I  22*)— ESTAB- 
USHHKHI    OV    BBUTION— EXBOUTION  OF 

Lbabb. 

It  ia  oQly  where  a  leau  has  actually  been 
made  that  the  relation  of  landlord  and  tenant 
la  established. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  K  55-6»;  Dec  Dig.  {  22.*! 

3.  IiARDIABD  AND  TZNANT   <|  129*)— WlTH- 
BOLOINO  PO88SS8ION— EjECTMBHT. 

When  the  relation  of  landlord  and  teoant 
exists,  the  lessee  may  maintain  ejectment  against 
any  person,  including  the  lessor,  who  wrongfully 
withn^da  possession  of  the  demised  premises. 

[E!d.  Nofee^For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  H  460-457;  Dec.  Dig.  % 
129.*] 

4.  Landlord  and  Tenant  (5  185')— Liabii,- 
iTT  FOB  Rent— PosBBsaiON. 

Delivery  of  possession  of  the  demised  prem- 
isee  by  the  lessor  to  the  lessee  is  necessary  to 
the  lessee's  obligation  to  pay  rent;  and  the 
rule  is  the  same  whether  the  lessor  refuses  or  is 
nnable  to  give  iKMsession. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tcbant,  Cent  Dig.  H  761-464;  Dec.  Dig.  | 
186.*) 

6.  Payment  (J  82*)— Rkcovbbt  —  Voluntabt 
Patmbnt. 

Plaintiff,  after  an  agreement  with  defendant 
for  a  lease  if  he  should  purchase  the  stock  of 
the  then  lessee,  pending  negotiations  for  such 
purchase,  sent  to  defendant  the  amount  of  the 
advance  payments,  and  thereafter,  pending,  and 
apparently  in  aid  of  bis  suit  agamst  the  for- 
mer lessee  and  the  purchaser  of  his  stock  for 
possession  of  the  store  under  his  alleged  lease 
from  defendant,  and  upon  advice  of  counsel  that 
it  was  necessary  to  do  so  in  order  to  maintain 
that  Buit  sent  the  rental  each  month  for  more 
than  a  year,  speci^ing  it  as  rental  for  each 
month,  amoQQtmg  in  all  to  ^,240.  Defendant 
denied  any  lease,  offered  to  hold  the  money  for 
plaiotiff,  or  to  return  it  to  blm,  and,  after 
plaintiff^s  negotiation  for  the  purchase  of  the 
stock  fell  through,  and  after  his  own  sale  and 
conveyance  of  tbe  premises,  cashed  the  checks. 
Hvld,  in  an  acticai  to  recover  such  payments, 
tiiat.  as  idaintiff  voluntarily  paid  the  moner 
with  a  fall  knowledge  of  all  the  facts,  though 
no  obligation  thereto  existed,  he  could  not  re- 
frover;  defendant's  statement,  on  demand  for 
repayment,  that  he  owed  plaintiff  being  immate- 
rial as  a  GtHiclusion  of  law,  and  without  consid- 
eration. 

[Ed.  Note.— For  other  caaes,  iee  Payment, 
Cent  Dig.  IS  264-266 ;  Dec.  Dig.  1  82.*] 

&  Patmbnt  (8  89*)— Qubstioh  fob  Jtoy— 

Voluntabt  Patment. 

Whetber  a  payment  was  made  voluntarily 
or  not  is  a  quesDOn  of  law,  where  the  facts  are 
undisputed. 

[Ed.  Note.— For  other  cases,  see  Payment 
Coit  Dig.  U  281-296;  Dec.  Dig.  8  89.*] 

Appeal  from  Superior  Court  Cocblse  Coon* 
ty;  Fred  Sotter,  Judge. 

Action  by  Peter  Oordm  against  Horace  P. 
Merrill.  Judgment  for  pUUntlff,  and  defend- 
ant anpeala.  Reversed,  with  directions  to  dls- 
mim  complaint 

John  B.  Wright,  of  Tacson,  for  appellant 
J.  E.  Morrison,  of  Phcenix,  Doan  A  Doan,  of 
Dooglas,  and  Robert  B.  Morrison,  of  Prescott, 
for  appellee. 

ROSS,  J.  The  appellee  was  the  plaintiff 
b6Iow,  and  tlie  aroellant  was  the  defmdant 
Tbe  suit  was  Instituted  by  plaintiff  to  recoT» 


of  defendant  th^  snm  of  $2,240.  dalmed  to  be 
owing  npon  the  following  remarkable  state  of 

facts: 

Defendant,  who  resides  at  Benson,  Cochise 
county,  was  the  owner  of  a  store  building  in 
Jerome,  Yavapai  county.  One  Lnbln,  a  dry 
goods  merchant  had  been  his  tenant  for  a 
number  of  years.  PlalntlCf,  Gordon,  whO' 
was  Lubln's  brother-in-law,  had  been  In  the 
latter'B  employ  as  a  clerk  In  and  about  his 
mercantile  buslneBS.  About  the  7th  of  March, 
1911,  while  defendant  was  ylaitlng  in  Jerome, 
Lubin  informed  Mm  that  he  had  sold,  or  was 
about  to  sell,  his  business  to  plaintiff,  and 
requested  defendant  to  make  a  lease  of  store 
building  to  Gordon.  Plaintiff  also  talked 
with  defendant  of  his  purchase  or  proposed 
purchase  of  stock  of  goods,  and  of  a  lease  of 
the  store  building.  Lubin  and  defendant  tes- 
tifled  that  tbe  latter  agreed  to  lease  the 
building  to  any  one  to  whom  a  sale  was  made. 
Plaintiff  testified  that  defendant  agreed  to 
lease  building  to  him.  As  to  length  and 
terms  of  lease,  it  was  ag^ed  that  plaintiff 
should  make,  in  writing,  his  proposition  to 
defendant  which  he  did  on  March  9, 1911,  by 
mailing  his  proposition  to  defendant  at  Ben- 
son. Receiving  no  response  from  defendant, 
Merrill,  on  Mardi  2lBt  plaintiff  wired  him: 
**Abont  to  close  deal  vlth  Labin.  How  about 
tease?"  D^endant  answered  message  on 
same  day  by  wire,  stating  that  pl^^tlfC  could 
bare  building  aa  same  terms  as  Lubin  bad 
bad  It,  but  rejecting  plalntlfTs  proposition  of 
tbe  9tta,  stating  that  he  was  writing  explana- 
tion. On  same  day,  Ifordi  2lrt,  defendant 
wrote  pbdntiir  a  proposttlOtt  of  lease  fbr  a 
term  of  "one,  two  or  tiiree  years"  at  |140  pur 
month,  to  be  secured  by  bond,  or,  in  Uen  of 
a  bend,  tlie  payment  <tf  "tbe  last  three  months' 
rent  In  adyanoe ;  that  is.  $420.00."  Tbls  prop- 
oslti<m  was  rec^ved  by  plaintifl  at  Jerome 
on  March  24th,  whereupon  he  deposited  wltn 
the  Branch  Bank  of  Jerome  the  snm  of 
$420^  with  instructions.  The  bank  on  same 
day  wired  defendant  that  plabitiff  bad  made 
deposit,  wlOi  instruction  to  credit  his  account 
upon  receipt  of  three-year  leaser  March  27th 
plaintiff  wired  defoidant  of  bis  acceptance  of 
lease,  as  proposed  in  letter  of  the  21st,  and 
that  he  had  made  deposit  of  $420  In  bank  to 
bis  credit  Mardi  28th  defendant  wrote 
plaintiff:  "I  recetved  the  wire  from  the  bank 
regarding  the  deposit  of  $420.00  made  by  you 
for  lease,  but  I  have  not  accepted  it  yet  and 
no  lease  has  been  made  with  any  one.  Hou 
can  leave  the  deposit  there  nnm  this  row  is 
settled,  or  you  can  draw  it  down.  Better 
leave  It  there,  as  1  think  you  and  Lubin  can 
get  together  and  patch  up  tbe  trouble,  and 
then  I  will  give  yon  the  lease  on  terms  men- 
tioned. *  *  *  Now.  Gordon,  if  Lubin 
says  it  is  an  right  to  lease  to  yon,  or  If  be 
gaits  business  or  refuses  to  lease  the  place 
on  the  terms  that  you  offer  to  lease  It,  thm 
I  win  lease  to  you,  you  come  rU^it  after  blm, 
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but  not  before  him  as  long  as  be  treats  me 
right.  •  •  • "  March  3l8t  plaintiff  wrote 
defendant  insisting  that  his  acceptance  of  of- 
fer of  March  21st  entitled  him  to  a  lease,  ana 
stated  that  he  had  employed  attorneys  to 
enforce  agreement. 

The  negotiations  between  Lubtn  and  plain- 
tiff came  to  naught,  and  some  time  in  April, 
1911,  Lubln  sold  his  stock  to  Brockway  6s 
Jones,  who  took  possession  of  stock  and 
buildings,  and  eontlnned  to  hold  same. 

On  April  15th,  the  day  he  claimed  his  lease 
commenced,  plaintiff  secured  from  the  bank 
a  cashier's  check  payable  to  his  order  for 
$560,  being  the  deposit  for  last  three  months' 
and  the  rent  for  month  from  April  J.5th  to 
May  15tb,  and,  without  Indorsing  the  same, 
sent  it  to  defendant.  The  same  action  was 
taken  with  reference  to  rent  of  next  two 
months.  July  15,  1911,  defendant  mailed 
these  three  checks  to  bank,  and  asked  what 
Indorsement  the  bank  would  require  to  have 
the  checks  cashed  and  placed  to  his  credit 
in  that  bank.  The  bank  called  plaintiffs 
attention  to  this  conmiunicatlon,  whereupon 
plaintiff  indorsed  the  checks,  and  caused  his 
attorney  to  return  them  to  defendant.  On 
July  24th  defendant  wrote  plaintiff's  attorney 
acknowledging  receipt  of  casliler's  checks  in- 
dorsed to  him,  for  a  total  sum  of  9980,  and 
In  this  letter  he  said:  "*  •  •  I  hereby 
notify  you^nd  Peter  Gordon  that  I  absolute- 
ly refuse  to  accept  these  checks  as  payments 
for  any  rents,  or  as  payments  on  any  lease 
that  Gordon  may  claim  on  my  property,  and 
I  unconditionally  and  absolutely  repudiate 
and  refuse  to  acknowledge  tliat  Peter  Gordon 
has  any  lease  or  any  right  to  occupy  my  store 
building  in  Jerome.  •  *  •  I  will  take 
care  of  this  money  for  Gordon,  and  hold  it 
subject  to  his  order,  if  he  wishes  me  to  do  so, 
otherwise  I  will  return  it."  The  plaintiff's 
attorney,  in  a  letter  dated  August  23d,  Inclos- 
ing rent  for  month  ending  September  15th,  an- 
swered the  above  letter  as  follows:  "Xou  stat- 
ed that  you  will  take  care  of  the  money  for 
Gordon,  and  hold  It  subject  to  ids  order. 
May  advise  that  this  information  came  quite 
awhile  after  you  had  accepted  the  money,  and 
also  that  any  money  which  belongs  to  Mr. 
Gordon  can  be  taken  care  of  by  himself.  At 
no  time  has  he  indicated  that  he  desires  you 
to  look  after  his  money  for  him."  Plaintiff 
continued  to  send  checks  covering  monthly 
rental  until  April  16,  1912,  and  while  defend- 
ant received  the  checks,  he  made  no  acknowl- 
edgment of  same  after  his  letter  of  July  24, 
1911.  There  were  14  of  these  checks ;  13 
were  cashed  by  defendant  on  March  25,  1912, 
and  the  other  one  on  its  receipt  soon  there- 
after. 

Upon  the  above  facta  and  some  other  facts 
disclosed  in  the  trial,  the  plaintiff  filed  a 
complaint  alleging  an  agreement  for  a  lease, 
the  payment  of  $420  as  assurance  that  be 
intended  to  comply  with  the  terms  of  the 
contract,  the  further  payment  of  $140  per 


month  for  18  mbntibs  £rom  April  15,  1011,  the 
defendant's  failure  to  execute  a  lease  to  him. 
or  to  give  possession,  the  sale  of  property  bs 
defendant  after  he  bad  received  tbe  sum  of 
$2,240,  and  bis  inability  by  reason  tbereof  to 
make  lease  or  deliver  possession,  and  de- 
mand for  repayment,  stating,  as  a  reason 
why  be  should  recover,  '*tbat  tbe  plaintiff 
has  received  no  consideration  or  anything 
of  value  from  defendant  for  sums  of  money 
so  paid." 

The  defendant  in  fals  answer  admits  receiv- 
ing the  sum  sued  for,  and  that  he  has  failed 
and  refused  to  return  it,  and  that  he  has 
sold  and  conveyed  the  property,  and  cannot 
execute  and  deliver  any  lease  or  leasehold 
rights  therein  to  plaintiff  or  any  one  else. 
As  a  further  answer,  he  sets  forth  the  facts 
practically  as  we  have  given  them,  with  the 
explanation  that,  at  the  time  he  wrote  prop- 
osition of  lease  on  March  21,  1911,  he  l>e- 
lleved  that  plaintiff  had  purchased  the  Lubln 
stock  of  goods,  and  that  he  first  learned  on 
March  24th  that  the  deal  between  plaintiff 
and  Lubin  bad  been  declared  off;  that  his 
proposition  of  lease  was  conditioned  upon 
Lubln's  selling  to  plaintiff,  and  that  he  so 
notified  plaintiff  upon  learning  the  facts; 
that  on  the  1st  day  of  May,  1911,  the  plain- 
tiff instituted  an  action  in  tbe  courts  of 
Yavapai  county  against -Lubln  and  Brockway 
&  Jones,  to  whom  Lubin  bad  In  the  mean- 
time sold  his  stock  of  merchandise,  for  the 
possession  of  tbe  store  building,  alleging  a 
lease  of  said  property  from  defendant,  be- 
ginning April  15, 1911,  and  that  the  litigation 
was  pending  until  October  7,  1912,  when  It 
was  finally  determined  against  plaintiff;  that, 
pending  tbe  litigation  In  the  Yavapai  county 
courts,  plaintiff  continued  to  remit  to  bim 
drafts  each  month  for  the  payment  of  rental: 
"that  defendant  refused  to  accept  any  mon- 
eys under  such  alleged  lease,  and  on  several 
occasions  had  returned  to  plaintiff  the  $420 
and  other  monthly  payments,  with  full  ex- 
planation of  tbe  entire  situation;  that,  not- 
withstanding the  above  facts,  the  plaintiff 
voluntarily  would  return  drafts  to  defendant 
and  insist  that  defendant  accept  the  same; 
that  the  same  were  paid  by  plaintiff  to  de- 
fendant under  no  mistake  of  facts  by  plain- 
tiff whatever,  but  that  the  same  were  volun- 
tary payments  made  by  plaintiff  to  defendant 
without  fraud,  duress,  or  extortion,  and  wltfa 
a  full  knowledge  of  the  facts." 

A  Jury  trial  was  bad.  Tbe  evidence  sub- 
mitted to  tbe  jury  consisted  of  what  we  have 
detailed  above;  the  statement  by  defendant 
that  he  did  not  repay  that  $2,240  "because  be 
did  not  l)elleve  plaintiff  could  collect  it  from 
him,  and  that  the  consideration  plaintiff  re- 
c^ved  therefor  was  tbe  right  to  sue  Labln" 
for  possession  of  building;  and  the  testimony 
of  plaintiff  that  he  kept  paying  defendant 
lease  money  pending  bis  suit  i^ainst  Labia 
and  BrodEway  &  Jones,  being  advised  by  tals 
attorney  that  it  was  necessary  to  do  so  in 


Digitized  by  Google 


MERRILL 


T.  OORDON 


499 


order  snccessfnll;  to  maintain  tliat  suit 
Practically  the  only  conflict  of  the  evidence 
arose  over  what  was  said  by  defendant  to 
plaiDttff  when  the  latter  went  to  Benson  to 
try  to  collect  the  demand.  Plaintiff  testified 
tliat  defendant  thm  said  to  him:  "Tes;  I 
know  I  owe  it  to  you,  bat  I  may  beat  you  out 
of  It."  Defmdant.  when  asked  if  that  state- 
ment was  true,  said:  "Nothing  was  said 
about  beating  him  out  of  his  money  at  all." 
"He  said  that  be  would  sire  me  six  months' 
time,  and  I  says  to  him— he  said  he  would 
^Te  me  six  months*  time  if  I  would  give 
htm  security,  and  I  didn't  want  to  give  him 
a  decided  answer  then." 

The  verdict  of  the  jury  was  against  the 
4efendant  for  the  full  amount  of  demand, 
upon  which  Judgment  was  entered  in  &tot 
of  plalntlfl. 

The  defendant  complains  of  the  Judgment 
for  two  reasons:  (1)  That  the  complaint  and 
all  of  the  evidence  show  that  the  plaintiff 
Tolnntarlly  paid  the  money  sued  for  with  a 
full  knowledge  of  all  the  facts,  and  that 
therefore  the  complaint  does  not  state  a  cause 
of  action,  nor  do  the  facts  make  out  a  case 
la  which  he  should  be  permitted  to  recover; 
<2)  that  the  court  erred  In  submitting  the 
case  to  the  jury  and  In  its  iDstructlons  to 
the  Jury. 

Olrlng  full  force  and  effect  to  all  the  nego- 
tiations between  plaintiff  and  defendant  con- 
ceming  the  lease  of  store  building,  the  most 
that  can  be  made  of  it  is  that  it  amounted 
to  an  agreement  for  a  lease  only. 

[1]  Proceeding  upon  the  theory  that  it  was 
nothing  more  than  an  agreement  for  a  lease, 
and  that  is  the  theory  of  the  complaint,  for 
a  breach  of  such  agreement  the  plaintiff's 
remedies  were  to  treat  the  contract  as  re- 
scinded and  sue  for  damages,  or  to  treat  the 
contract  as  continuing  and  sue  for  its  speclQc 
performance.  If  the  terms  of  tbe  agreement 
called  for  any  assurance  money  or  any  rent 
money  in  adrance  and  as  a  condition  of 
executing  the  lease,  it  was  incumbent  upon 
plaintiff  to  make  such  payment,  or  make  a 
1^1  tender  thereof.  Having  done  as  much, 
he  was  in  a  position  entitling  him  to  prose- 
cute either  of  the  above-named  remedies, 
upon  a  refusal  of  the  defeodant'to  perform 
his  part  of  the  agreement,  or.  In  lieu  there- 
of, if  he  so  chose,  he  could  repudiate  the 
contract  and  sue  In  assumpsit  to  recover  ad- 
vance payments. 

[2.  3]  It  Is  only  where  a  lease  baa  actually 
been  executed  that  the  relation  of  landlord 
and  tenant  Is  establlidied.  When  that  rela- 
tion exists,  and  "pOBsesslon  of  the  demised 
premises  is  withheld  from  the  lessee,  he  may 
maintain  an  action  of  ejectment  asainst  any 
person,  including  the  lessor,  who  so  wrong- 
folly  withholds  the  possession  from  blm;  or, 
if  possession  is  withbeld  by  the  leivior,  or  one 
claiming  under  tiim.  the  lessee  may,  at  his 
option,  repudiate  the  contract,  or  bring  an 
action  for  damages  against  the  lepsor  for  a 
breach  of  bis  agreement"   24  Cyc.  1051. 


[4]  At  all  events,  "delivery  of  possession  of 
the  demised  premises  by  tbe  lessor  to  the 
lessee  is  necessary  to  the  obllgatloa  to  the 
latter  to  pay  rent;  and  tbe  rule  Is  tbe  same 
whether  the  lessor  refuses  or  Is  unable  tu 
give  possession."  24  Cy&  1145;  Sullivan  v. 
Schmltt,  03  App.  Div.  469, 87  N.  Y.  Supp.  714; 
Smith  V.  Barber,  86  App.  Div.  236,  89  N.  Y. 
Supp^  S17.  . 

[I]  The  plaintiff  was  not  in  possession,  he 
had  no  lease,  and  could  not  maintain  a  suit 
for  possession,  he  was  under  no  obligation  to 
pay  rent;  yet,  notwithstanding  he  was  fully 
informed  as  to  all  these  fiicts,  and-  mis 
charged  with  knowledge  of  their  legal  effect, 
he  Toluntaxily  and>  persistently  continued  to 
press  upon  defendant  the  assurance  money 
of  $420  and  the  monthly  Tental  for  13  months 
against  defendant's  repeated  refusals  and  pro- 
teats.  These  payments  (except  the  assurance 
money)  were  made  as  the  rental  for  tiie  cur- 
rent months  from  April  16,  1911,  to  May  15, 
1912,  and,  should  the  plaintiff  have  succeeded 
In  obtaining  possession  of  premises  as  the 
result  of  his  suit  in  the  Yavapai  county 
courts,  or  otherwise,  these  payments  could 
not  have  been  applied  In  satisfaction  of  rent- 
al for  any  other  montha.  The  plaintiff  had 
directed  their  application  to  the  payment  of 
the  rental  for  these  particular  months.  What 
was  his  purpose  in  making  tbe  iMiyments? 
Surely  not  wlUi  the  idea  of  recovering  the 
money  in  case  be  obtained  possession  of 
premises,  nor,  in  that  event,  of  applying  the 
paymente  on  future  rent.  Plaintiff  says  he 
kept  on  paying  rent  pending  his  suit  for  pos- 
session, "being  advised  by  bis  attorney  that 
It  was  necessary  to  do  so  in  order  success- 
fully to  maintain  his  suit."  The  rental  mon- 
ey was  therefore  avowedly  paid  in  aid  of  his 
suit  against  Lubln,  Brockway,  and  Jones  for 
possession  of  premises.  The  facta  as  to  the 
assurance  money  are  in  the  same  situation. 
Defendant  refused  not  onux,  but  several 
times,  to  accept  It,  going  so  tar  as  to  return 
the  check  covering  this  Item,  with  others  for 
rent,  two  or  three  times.  He  held  the  checks 
until  March  25,  1012,  before  he  cashed  them, 
on  which  date  he  cashed  18  of  them,  and 
even  after  that  plaintiff  sent  lilm  a  check  for 
the  rent  for  the  month  from  April  15  to  May 
15,  1912. 

Clearly  every  dollar  of  this  money  was 
paid  by  plaintiff  to  defendant  without  any 
consideration  whatever,  and  It  is  equally  as 
clear  that  It  was  voluntarily  paid  with  a  full 
knowledge  of  all  the  facts.  In  2  Parsons  on 
Contracta  (0th  Ed.)  {  14,  the  author  says: 
"When  the  consideration  appears  to  be  valu- 
able and  sufficient,  but  turns  out  to  be  whol- 
ly talse  or  a  mere  nullity,  or  where  It  may 
have  been  actually  good,  but,  before  any  part 
of  the  contract  has  been  performed  by  either 
party,  and  before  any  benefit  has  been  deriv- 
ed from  it  to  the  party  paying  or  depodting 
money  for  such  consideration,  the  consider- 
ation wholly  tails,  there  a  promise  resting 
on  this  consideration  la  no  longer  obligatory, 
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and  the  party  paying  or  depositing  money 
upon  It  can  recover  it  back.  •  •  •  While 
It  is  true  that  a  failure  of  coDSlderatloa  Is  a 
good  ground  for  the  recovery  of  the  money 
paid,  it  is  a  familiar  and  weU-setUed  princi- 
ple of  law  that,  where  a  person  with  full 
knowledge  of  all  the  circumstances  pays  mon- 
ey voluntarily,  aud  without  compulsion  or 
duress  of  persons  or  goods,  he  shall  not  aft- 
erwards recover  back  the  money  so  paid. 
But  money  paid  by  a  mistake  of  fact  which 
causes  an  unfounded  belief  of  a  liability  to 
pay  may  generally  be  recovered  back,  even 
if  the  mistake  arises  from  negligence;  but 
not  if  the  mistake  affects  only  the  motives  of 
the  party  in  luying  the  pion^,  and  not  his 
obligation." 

In  this  case  the  consideration,  neither  In 
fact  nor  law,  had  the  appearance  of  being 
"valuable  and  sufficient,"  but  was  purely  and 
simply  in  all  its  aspects  voluntary,  and 
against  the  protest  and  renunclaUon  of  right 
by  defendant  was  paid  to  him. 

Copper  Belle  Mining  Co.  v.  Gleeson,  14 
A,riz.  54S,  134  Pac.  285,  was  a  suit  by  the 
company  in  assumpsit  for  money  had  and  re- 
ceived. After  reciting  the  facts  in  the  case, 
CWef  Justice  Franklin  said:  "With  full 
knowledge  of  all  the  facts,  without  any  In- 
strumentality upon  the  part  of  Oleeson  influ- 
encing Its  action,  but  in  opposition  to  his 
wishes.  It  paid  the  redemption  money  into 
the  hands  of  the  sheriff,  and  took  Its  chances 
In  a  lawsuit  to  quiet  title  to  the  property. 
True,  In  the  action  it  subsequently  brought 
for  such  purpose,  Gleeson  was  successful  in 
maintaining  the  Fitzmaurice  location,  but 
that  Is  a  matter  which  the  redemptloner 
should  have  considered  before  it  parted  with 
the  money  and  took  Just  the  title  and  inter- 
est which  the  San  Remo  Copper  Mining 
Company  had.  If  the  matter  turned  out  very 
differently  from  what  was  expected,  the  mis- 
calculation is  not  such  a  mistake,  either  of 
fact  or  of  law,  within  the  meaning  of  the  eq- 
uitable doctrine,  as  entitles  the  disappointed 
party  to  any  relief.  The  appellant  was  In  a 
position  to  calculate  the  chances,  and  It  cer- 
tainly assumed  the  risks."  In  that  case  we 
placed  this  court  in  the  ranks  of  the  great 
majority  of  the  courts  of  this  country,  and 
held  that  a  voluntary  payment  with  full 
knowledge  of  the  facts,  in  the  absence  of 
fraud,  duress,  or  coercion,  could  not  be  re- 
covered back. 

The  defendant  In  Ms  letter  of  July  24, 
1911,  acknowledging  the  receipt  of  ?9S0,  re- 
fused unconditionally  to  accept  the  same  as 
payment  for  rent  or  as  payment  on  any 
lease  and  said:  "I  will  take  care  of  this 
money  for  Gordon  and  hold  it  subject  to  his 
order.  If  he  wishes  me  to  do  so;  otherwise 
I  will  return  It"  Had  plaintiff  accepted 
the  offer  of  defendant  to  act  as  accommoda- 
tion bailee  or  depository  of  the  moneys  that 
were  being  forced  upon  him,  his  action  for 
money  bad  and  received  probably  could  be 
maintained  (27  Cyc.  867),  in  the  absence  of 


simulation  or  fraud  between  the  plaintlBf  and 
defendant  for  the  purpose  of  ousting  Lubin, 
Brockway,  and  Jones  from  premises,  in  which 
case  the  courts  would  refuse  aid  to  both  of 
the  wrongdoers,  for  such  they  would  have 
been.  The  plaintiff,  however,  flatly  and 
most  forcibly  refused  the  offer  of  defendant 
In  this  language:  "Any  money  which  helongt 
to  Mr.  Gordon  can  be  taken  care  of  by  him- 
self. At  no  time  has  he  Indicated  that  he 
desires  you  to  look  after  his  moiicv  for  him." 
Plaintiff  disclaimed  ownership  of  the  moneys 
he  was  sending  defendant,  and  asserted  his 
ability  to  care  for  his  own,  and  rejected  the 
good  offices  of  defendant  as  keeper  for  his 
use  and  benefit  of  the  very  sums  that  he 
now  sues  for  as  owner.  Not  only  that,  but 
the  plaintiff  renounced  ownership  of  several 
months'  rental  thereafter;  for  month  after 
month  he  mailed  checks  to  defendant,  ac- 
companying each  check  with  language  like 
this:  "I  am  sending  you  check  for  $140.00 
rent  for  your  building  for  month  ending  Sep- 
tember 15th" — thus  freely,  voluntarily,  and 
forcibly  making  the  payments  and  directing 
their  application  to  particularly  named 
months.  What  was  defendant  to  do  in  the 
circumstances?  He  had  returned  several 
checks  several  times,  only  to  have  them  sent 
back  to  him.  He  was  forbidden  to  hold  them 
for  plaintiff,  and  was  told  to  apply  them 
for  rent  of  his  building.  If  plaintiff  insisted 
on  playing  the  game  against  the  protest  of 
the  defendant,  we  conclude  It  was  because 
he  was  willing  to  take  "a  long  chance"  at 
getting  even  with  his  brother-in-law,  Lublo, 
for  success  in  his  litigation  for  the  posses- 
sion of  the  building  would  have  forced  Lubin 
to  sell  him  his  stock  of  merchandise  or  "be 
left  out  in  the  rain,"  or  he  might  have  rea- 
soned that  his  litigious  efforts  would  force 
a  surrender  of  the  building  and  a  sacrifice 
sale  of  stock.  Whatever  his  motive,  whether 
in  aid  of  his  suit  for  possession  of  premises, 
or  to  drive  a  bargain  with  his  brother-in-law, 
the  bald  fact  remains  that  he  made  the  pay- 
ments of  his  own  free  will  and  with  a  full 
knowledge  of  all  the  facts. 

The  plaintiff  testified  that  defendant,  some 
time  after  all  the  money  had  been  paid  to 
him,  and  after  he  had  spent  It,  admitted  an 
indebtedness  In  these  words:  "Yes;  I  know  I 
owe  it  to  you,  but  may  beat  you  out  of  it." 
Defendant,  in  his  testimony,  denied  saying 
that  he  might  beat  plaintiff  out  of  it,  but 
does  not  deny  admitting  that  he  owed  it  to 
plaintiff.  Grant  that  defendant  said  to 
plaintiff,  upon  being  asked  for  a  return  of 
the  money,  "Yea;  I  know  I  owe  it  to  you;* 
that  of  Itself  would  not  establish  the  relation 
of  creditor  and  debtor.  Defendant  might 
have  believed  that  he  owed  the  plaintiff,  but 
his  belief  would  not  make  it  so.'  It  waa 
merely  his  conclusion  from  the  facts — an  ex- 
pression of  his  opinion.  If  defendant  bad 
Said,  "I  know  I  do  not  owe  it  to  you,'*  it 
would  have  been  merely  his  opinion  or  con- 
clusion.  In  neither  case  would  bia  optnioa 


Digitized  by  Google 


COWAN  T. 


BAMSEY 


COl 


or  concldsion  be  of  any  probative  ralue.  ex- 
cept aa  supportect  by  the  detailed  statement 
of  tlie  facts  upon  which  It  was  based. 

Even  a  gift  Inter  vivos  Irrevocably  In- 
vests title  in  the  donee.  22  Cyc.  1212.  The 
donee  might,  on  being  asked  for  the  return 
of  a  perfected  gift,  under  the  generous  in- 
fluence of  the  situation,  acknowledge  that  he 
owed  the  donor,  but  such  acknowledgment 
would  be  without  consideration  and  unen- 
forceable. The  donee  of  a  perfected  gift 
tB  the  absolute  owner  of  it,  and  as  much  so 
against  the  donor  as  all  the  rest  of  the  world. 
If  that  la  true  of  gifts,  a  fortiori  voluntary 
payments  with  a  full  luiowledge  of  all  the 
facts,  aa  in  this  case,  irrevocably  rest  title 
of  the  property  In  the  payee.  He  becmnes  the 
absolute  owner  against  the  payer,  and  as 
mucb  so  as  against  all  the  rest  of  the  world. 
His  statement,  "I  know  I  owe  it  to  you,**  was 
therefore  not  only  his  concanslon,  but,  if  con- 
sidered as  an  adoilsBion  of  a  fact.  It  was 
without  consideration  and  not  enforceable. 

Tbe  writer  hereof  desires  to  state  that  he 
has  found  the  solution  of  the  controverted 
question  a  most  difficult  problem,  largely 
because  he  was  dlsincUned  to  solve  It  ac- 
cording to  the  standard  of  rules  that  have 
been  adopted  In  solving  tdmllar  problems  1^ 
practically  all  the  courts  of  this  land.  It 
Beemed  that  defendant  was  getting  something 
for  nothing.  At  first  glance  tbe  imprecattoa 
contained  in  the  first  sentence  of  plaintiff's 
Itrlef,  wherein  It  is  said,  "Voluntary  payment 
Is  so  repugnant  to  Justice  and  right  and  hon- 
esty as  between  man  and  man,"  seemed  Jne- 
tifled.  Indeed,  if  the  plalntUt  was  here  ask^ 
lug  relief  guardian,  we  concelTa  it  should 
be  granted. 

We  have  always  understood  the  law  to  be 
that  persons  under  no  legal  disability,  as  a 
general  rule,  have  power  to  do  as  they  wish 
with  tbeir  own.  They  may  enter  Into  con- 
tracts ;  they  may  give  away  their  substance ; 
they  may  spend  it  for  mere  baubles;  they 
may  ^change  it  tot  Ugh  and  rlotona  living ; 
It  ma7  go  to  satls^  vanity  or  pride  or  am- 
bition; and  the  courts  are  helpless  to  say 
nay  or  to  control  fheir  freedom  of  action  in 
those  respects.  Courts  are  not  institnted  to 
control  and  supervise  the  private  dealings  of 
persons  compos  mentis  who  are  upon  an 
equal  footli^  and  labor  under  no  restraint 
of  person,  property,  or  mind,  such  as  fraud, 
duress,  coerdon,  or  extortion.  Freedom  of 
contract  and  freedom  In  the  use  and  dis- 
position of  one's  own  are  no  less  sacred  than 
freedom  of  speedi.  If  defendant  bad  offer- : 
ed  the  plaintiff  the  sole  and  exclusive  ease- 
ment of  the  skies  of  Arizona  in  perpetuity 
for  aerial  navigation  for  $2,240,  and  tho> 
plaintiff,  with  full  knowledge  of  the  tucts, 
had  acc^ted  the  proposition  and  paid  the 
price  Toluntarily,  the  courts  could  not  aid  in 
its  recovery,  unless  anit  for  its  tecoveiy 
should  be  prosecuted  by  his  guardian. 


The  general  rule  as  to  voluntnry  payments 
is  stated  In  30  Cyc.  1298,  as  follows:  "Except 
where  otherwise  provided  by  statute,  a  par- 
ty cannot  by  direct  action  or  by  way  of 
set-off  or  counterclaim  recover  money  volun- 
tarily paid  with  a  full  knowledge  of  all  the 
facts,  and  without  any  fraud,  duress,  or  ex- 
tortion, although  no  obligation  to  make  such 
payment  existed."  And  this  is  the  rule 
adopted  by  the  English  courts,  the  federal 
courts,  and  all  the  state  courts,  except  the 
statra  of  Georgia  and  Kentucky.  To  dte 
indlvidnal  cases  upholding  the  doctrine  an- 
nounced would  be  an  easy  matter,  but  would 
serve  no  useful  purpose,  and  only  extend  the 
length  of  this  opinion,  already  too  long. 

[S]  There  were  no  material  facts  in  dl»- 
pute,  and  therefore  no  questions  for  a  jury 
to  decide.  "Whether  a  payment  was  made 
voluntarily  or  not  is  a  question  of  law,  where 
the  facta  are  andispnted."  Eslow  v.  City.  158 
Mich.  720,  117  N.  W.  828,  22  L.  B.  A.  (N.  8.) 
872. 

Without  deddtng  whether  the  complaint 
states  facta  sufficient  to  constitute  a  cause 
of  action  In  assumpsit  for  money  had  and 
received.  It  is  clear  to  oar  minds  that  the 
plaintiff's  evidence  tailed  to  sustain  such  ac- 
tion. 

We  think  we  should  state  that  the  attor^ 
neys  who  appear  for  plaintiff  on  this  a^ieal 
had  no  part  in  getting  the  plaintiff  In  the 
predicament  disclosed  by  this  record.  Their 
reliance  here  for  relief  was  necessarily  upon 
a  failure  of  consideration  and  the  ignoring' 
of  tbe  doctrine  of  voluntary  payment  with 
fuU  knowledge  of  tbe  facts.  To  uphold  their 
position  would  be  to  say  that  ignorance  of 
the  law  alone  excuses.  As  we  said  In  Goi^wr 
Belle  Mining  Co.  v.  GHeeson,  supra,  quoting 
from  Fomeroy,  Eq.  Juris.:  '*The  administra- 
tion of  justice,  tbe  law  itself  as  a  practical 
system  of  tbe  regulation  of  human  conduct, 
requires  that  some  fundamental  assumptions 
should  be  made  as  postnlatea.  The  most  im- 
portant of  all  these  Is  the  assumption  Oiat 
all  persons  of  sound  and  mature  mind  axe 
presumed  to  know  the  law.  If  ignorance 
of  the  law  were  generaUy  allowed  to  be 
pleaded,  there  would  be  no  security  of  legal 
rights,  no  certainty  In  judicial  Investigatimis, 
no  finality  of  litigation." 

Judgment  Is  reversed,  with  dlrectlona  to 
dlandss  complaint 

FRANKUN.  a  J.,  and  CUNNINGHAM.  J., 
concur. 

(IS  Ariz,  m) 
COWAN  V.  RAMSEY  et  aL    (No.  1351.) 

(Supreme  Court  of  Arixooa.    May  0,  1914.) 

Biza.s  ANo  NoTxs  (i  140*)— Accommodation 
Uaxbb— Extension  ot  Tuts  of  Pavubni^ 
Effect. 

Under  Negotiable  Instruments  Act  (Olv. 
Code  1013,  pars.  4174.  420&,  4264,  4205,  433^, 
defiojng  an  accommodation  maker  and  spwif^ins 
tbe  wjgys  in  which  a  aegotiat)Ie  iastrument  may 
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be  discfaarsed,  an  accommodatloa  maker  is  not 
dlacharged  by  ao  extension  of  the  time  of  pay- 
ment, pursnant  to  an  agreement,  made  without 
bis  knowledge,  by  the  bolder  and  the  principal 
maker. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  B  856-309;  Dec.  Dig.  i  140.*} 

Error  from  Superior  Court*  Cochise  Coun- 
ty ;  Fred  Sutter,  Judge. 

Action  by  WUliam  Cowan  against  Frank 
Ramsey  and  others.  Tbeie  was  a  Judgment 
for  defendant  Peter  Johnson,  and  plalntifl 
brings  error.  Berersed  and  remanded. 

O.  Gibson,  of  Tombstone,  for  plaintiff  In  er- 
ror. Cteon  T.  Knapp,  of  Blsbee,  for  defend- 
ant in  error. 

ROSS,  J.  The  plaintiff  In  error  sued  the 
defendants  in  error  to  recover  upon  the  fol- 
lowing promissory  note:  "4000.00.  Douglas, 
Arizona,  Jan.  30,  1008.  Twelve  montbs  after 
date,  for  value  received,  we  promise  to  pay 
to  the  order  of  William  Cowan  four  thou- 
sand no/i««  dollars  at  Bank  of  Douglas, 
Douglas,  Arizona,  with  interest  thereon,  from 
date  until  paid,  at  the  rate  of  12  per  cent, 
per  annum  payable  monthly;  the  said  Inter- 
est, if  not  so  paid,  to  be  added  to  and  become 
a  part  of  the  principal,  and  to  bear  the  same 
rate  of  interest,  and  in  case  suit  or  action 
1b  Instituted  to  collect  this  note,  or  any  por- 
tion thereof,  we  promise  to  pay,  besides  the 
costs  and  disbursements  allowed  by  law,  such 
additional  sum  as  the  court  may  adjudge 
reasonable  as  attorney's  fees  In  such  suit  or 
action.  Frank  Ramsey.  Mrs.  Frank  Ramsey. 
Peter  Johnson."  The  defendant  answered: 
That  he  received  no  part  of  the  money  for 
which  the  note  was  given,  and  that  he  "only 
signed  and  executed  the  said  note  as  surety, 
and  not  as  a  principal  maker  thereof,  all  of 
which  was  at  the  time  then  and  there,  and 
ever  since  has  been,  known  to  plaintiff." 
That  the  plaintiff,  the  holder  of  note,  without 
the  knowledge  or  consent  of  defendant,  bad 
on  June  28, 1911,  after  note  was  due  and  pay- 
able, bound  himself  by  agreement  with  the 
principals  on  said  note,  Frank  Ramsey  and 
Lnla  Ramsey,  to  extend  the  time  of  payment, 
and  had  by  such  agreement  postponed  his 
right  to  enforce  the  payment  of  said  Instm- 
ment  There  was  a  trial  to  the  court,  with 
Judgment  for  defendant 

The  Question  Is  as  to  whether  the  matters 
set  np  by  defendant  constitute  a  defense.  In 
other  words,  is  the  defense  of  extension  of 
time  of  payment  by  the  holder  of  a  negotiable 
promissory  note  to  the  principal  available 
to  an  accommodation  comaker  when  the  ex- 
tension is  granted  without  his  consent,  under 
the  Negotiable  Instrument  Act?  Title  30,  It 
8.  Arizona  1913. 

Under  the  law  merchant  or  common  law 
affecting  commercial  paper,  "a  definite  and 
binding  agreement  between  the  holder  and 
the  maker  or  acceptor  of  commercial  paper 
extradlng  the  time  of  payment  will  discharge 


the  surety  thereon,  Including  a  Joint  maker 
who  is  In  fact  a  surety  or  accommodatloa 
maker,  to  the  knowledge  of  the  holder. 
•  *  •  u'  less  he  consents  to  the  extension, 
or  is  estopped,  or  waives  the  right  to  set  up 
a  discharge  by,  a  binding  agreement  after 
the  extension."  7  Cyc.  882;  McGlassen  v. 
Tyrrell,  5  Ariz.  61, 44  Pac  1088.  The  defend- 
ant's  answer,  therefore,  is  a  good  defense^ 
unless  the  common-law  rule  baa  been  chang- 
ed or  supplanted  by  statute.  Paragraph  4174 
defines  "an  accommodation  party"  as  "odo 
who  has  signed  the  Instrument  as  maker, 
drawer,  acceptor  or  indorser  without  receiv- 
ing value  therefor  and  for  the  purpose  of 
lending  his  name  to  some  other  person.  Such 
a  person  Is  liable  on  the  Instrument  to  a 
holder  for  value,  notwithstanding  such  hold- 
er, at  the  time  of  taking  the  instrument 
knew  him  to  be  only  an  accommodation  par- 
ty." Paragraph  4205  Is:  "The  maker  of  a 
negotiable  Instrument  by  making  it  engages 
that  he  will  pay  It  according  to  Its  tenor; 
and  admits  the  existence  of  the  payee  and 
his  then  capacity  to  indorse."  Paragraph 
4336  is:  "The  person  'primarily'  liable  os 
an  Instrument  Is  the  person  who  by  the  term* 
of  the  instrument  Is  absolutely  required  to 
pay  the  same.  All  other  parties  are  'seo 
ondarily*  liable."  Paragraph  4264  provides 
how  primary  parties  may  discharge  negotia- 
ble Instruments  In  these  words:  "A  negotia- 
ble tostrument  Is  discharged:  <1)  By  pay- 
ment In  due  course  by  or  on  behalf  of  the 
principal  debtor.  (2)  By  payment  In  due 
course  by  the  party  accommodated,  where 
the  Instrument  is  made  or  accepted  for  ac 
commodatlon.  (3)  By  the  Intentional  cancel- 
lation thereof  by  the  holder.  (4)  By  any  oth- 
er act  which  will  discharge  a  simple  con- 
tract for  the  payment  of  money.  (5)  When  the 
principal  debtor  becomes  the  bolder  of  the  In- 
strument at  or  after  maturity  in  his  own 
right"  And  paragraph  4265  provides  how 
secondary  parties  may  discharge  negotiable 
Instruments,  as  follows:  "A  person  secon- 
darily liable  on  the  instrument  Is  discharged : 
(1)  By  any  act  which  discbai^es  the  Instru- 
ment (2)  By  the  intentional  cancellation  of 
his  signature  by  the  bolder.  (3)  By  the  dis- 
charge of  a  prior  party.  (4)  By  a  valid  ten- 
der of  payment  made  by  a  prior  party.  (5> 
By  a  release  of  the  principal  debtor,  unless 
the  holder's  right  of  recourse  against  the  par- 
ty secondarily  liable  is  expressly  reserved. 
(6)  By  any  agreement  binding  upon  the  holder 
to  extend  the  time  of  payment,  or  to  post- 
pone the  holder's  right  to  enforce  the  Instru- 
ment unless  made  with  the  assent  of  the 
party  secondarily  liable,  or  unless  the  right 
of  recourse  against  such  party  la  expressly 
reserved." 

The  Negotiable  Instrument  Law,  as  found 
In  our  statutes,  has  been  adopted  by  many 
of  the  states  with  a  view  of  securing  uni- 
formity and  "to  remove  the  confusion  or  un- 
certainty which  might  arise  from  conflict  ot 
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statutes  or  judicial  decisions  amongst  the 
several  states  and  to  make  plain,  certain,  and 
general  tbe  controlling  rules  of  law."  Union 
Trust  Co.  V.  McGInty,  212  Mass.  205,  98  N. 
E.  679,  Ann.  Cas.  1913C,  52S.  In  this  caae 
the  court  had  before  it  the  identical  question 
that  we  hare,  and  In  discussing  the  act,  and 
like  sections  thereof  as  we  have  quoted,  said: 
"Approaching  the  act  from  this  point  of  view 
(uniformity),  it  is  apparent  that  no  relation 
of  principal  and  surety' Is  established  or  con- 
templated by  any  of  its  sections.  It  deter- 
mines the  liability  of  the  varlons  parties  to 
the  negotiable  instrument  on  the  basis  of  that 
which  is  written  on  the  paper.  The  obliga- 
tion of  all  makers,  whether  for  accommoda- 
tion or  otherwise,  is  to  pay  to  the  holder  for 
value  according  to  the  terms  of  the  bill  or 
note.  Their  obligation  Is  primary  and  abso- 
lute Sections  77,  208.  The  act  makes  no 
provladon  for  the  proof  of  another  and  dif- 
ferent relation  than  that  expressly  under- 
taken and  defined  by  the  tenor  of  the  instru- 
ment signed.  Tbe  fact  that  one  is  an  ac- 
commodation maker  gives  rise  to  a  duty  no 
leas  or  greater  or  different  to  the  holder  for 
value  than  that  Imposed  upon  a  maker  who 
received  value.  This  Is  expressly  provided  by 
tbe  act,  even  thoujgb  such  holder  knew  at 
the  time  that  the  maker  was  an  accommoda- 
tion maker.  Section  46.  The  act  further 
provides  in  definite  terms  that  the  instru- 
ment and  hence  one  primarily  liable  Is  dis- 
charged in  one  of  five  dlCFerent  ways  (section 
136) ;  that  is,  by  payment  by  the  principal 
debtor,  or  by  the  party  accommodated,  by 
cancellation,  by  any  other  act  which  would 
discbarge  a  simple  contract,  and  by  the  prin- 
cipal debtor  becoming  the  owner  at  or  after 
maturity.  There  Is  no  mention  here  of  a 
discharge  of  an  accommodation  party  by 
extension  of  time.  But  among  tbe  ways  in 
which  a  party  secondarily  liable  may  be  dis- 
charged is  (section  137)  an  agreement  by  the 
bolder  to  extrad  the  time  of  payment  or  to 
postpone  his  right  to  enforce  the  instrument 
'unless  made  with  the  assent  of  the  party 
sepondarlly  liable  or  unless  the  right  of  re- 
course against  such  party  is  expressly  re- 
served.' Whatever  force  might  attach  to 
the  enumeration  of  ways  in  which  the  In- 
stmmeat  and  consequently  parties  primarily 
liable  might  be  discharged,  if  this  provision 
stood  alone,  tbe  Inference  arising  from  tbe 
omission  of  extension  of  time  from  such 
enumeration  and  Its  Inclusion  among  the 
ways  in  which  persons  secondarily  liable  may 
be  discharged,  is  almost  irresistible  that  the 
Legislature  did  not  intend  that  persons  pri- 
marily liable  should  be  discharged  in  that 
manner.  These  two  sections  standing  side 
by  side,  both  dealing  with  the  subject  of  dis- 
charge of  liabilities  of  parties,  the  one  men- 
tioning, Ibe  other  not  mentioning,  extension 
of  time  by  tbe  holder  as  a  means  of  working 


discharge  of  liability,  cannot  be  treated  as 
accidental  or  without  significance.  It  is 
strong  proof  of  a  legislative  p-^rpose  to 
change  the  pre-existing  law  of  the  common- 
wealth. These  considerations  outweigh  the 
argument  adduced  from  the  fact  that  the 
instrument'  rather  than  *partles  primarily 
liable'  Is  the  language  used  in  section  136  and 
from  the  phrase  of  clause  4,  to  the  effect  that 
the  instrument  may  be  discharged  'by  any 
other  act  which  will  discharge  a  simple  con- 
tract* The  act  establishes  a  liability  on  the 
part  of  an  accommodation  maker,  which  Is 
not  affected  by  an  extension  of  time  given  by 
the  holder  to  any  other  party  to  the  note, 
even  though,  as  between  snch  party  and  the 
accommodation  maker,  a  different  relation 
may  subsist  In  fact  from  that  appearing  on 
the  face  of  the  paper.  The  result  Is  to  ren- 
der somewhat  more  rigid  tlie  rights  of  the 
parties  as  set  forth  in  the  written  instru- 
ment, and,  so  far  as  the  bolder  is  concerned, 
to  establish  liability  to  him  upon  a  firm  basis, 
not  easily  shaken  by  parol  evidence." 

Tbe  rule  expressed  In  the  above  quotation 
is  that  adopted  by  all  the  courts  that  have 
had  occasion  to  pass  upon  the  Negotiable  In- 
strument Law  (Vanderford  v.  Farmers',  etc., 
Nat  Bank,  105  Md.  164,  66  AU.  47,  10  L.  H. 
A.  [N.  S.]  129;  Cellers  v.  Meachem,  49  Or, 
186,  89  Pac.  426,  10  L.  R.  A.  [N.  S.]  133,  13 
Ann.  Cas.  997;  Wolstenholme  r.  Smith,  34 
Utah,  300,  97  Pac.  329;  Bradley  Engineering, 
etc.,  Co.  V.  Heyburn,  56  Wash.  628,  106  Pac. 
ItO,  134  Am.  St  Rep.  1127;  National  ati- 
zens'  Bank  v.  TopUtz,  81  App.  Div.  593,  81 
N.  Y.  Snpp.  422,  affirmed  on  another  ground 
178  N.  Y.  464,  71  N.  a  1;  Richards  v.  Mar- 
ket Exch.  Bank  Co.,  81  Ohio  St  348,  90  N. 
E.  1000,  26  L.  B.  A.  [N.  S.]  99;  Frltts  v. 
Klrchdorfer,  136  Ky.  643.  650, 124  S.  W.  882), 
except  the  lone  case  of  Fullerton  Lumber  Co. 
V.  Snouffer,  139  Iowa,  176.  117  N.  W.  50. 
In  this  case  It  was- held  that,  as  between  the 
Immediate  parties  to  the  instrument,  an  ex- 
tension of  time  by  the  holder,  without  the 
consent  of  the  accommodation  maker,  would 
discbarge  the  latter,  on  the  theory  that  In 
such  case  the  payee  was  not  a  holder  In 
due  course.  It  seems  to  us  that  such  a  con- 
struction of  the  statute  does  not  comport 
with  either  its  letter  or  spirit  The  other 
construction  appeals  to  us  as  the  correct  one ; 
besides  it  has  tbe  sanction  of  the  great  ma- 
jority of  the  courts,  and,  by  following  It 
uniformity  of  decision  is  more  nearly  se- 
cured and  the  object  of  the  act  accomplished. 

We  think  the  answer  failed  to  st^te  a  de- 
fense. 

The  judgment  is  reversed,  and  the  cause 
is  remanded  for  further  proceedings  not  in- 
consistent with  this  opinion. 

FRANKLIN,  O.  J.,  and  CUNNINQHAM, 
J.,  concur. 
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rUMA  COUNTY  t.  STURGES.    (No.  1377.) 
(Supreme  Court  of  Arizona.   May  6,  1814.) 

1.  Officers  (S  100*)—CosiPBH8ATiow— Right 

TO  Change. 

In  the  absence  of  constituttooal  prohibi- 
tions, the  compensation  of  any  public  officer 
ma.y  be  increased  or  diminished  at  any  time 
during  the  term  for  whicb  be  was  elected. 

[Ed.  Note. — For  other  cases,  see  Officera, 
Cent.  Dig.  %i  152-157 ;  Dec.  Dig.  {  100.»] 

2.  Officebs  (8  100*)— Compensation— Eight 
TO  Change. 

Const  art.  4,  {  17,  prohibiting  the  increas- 
ing or  diminishing  of  the  compeosation  of  any 
public  officer  during  bis  term  of  office,  abridges 
the  legislative  power  to  increase  the  compensa- 
tion of  any  public  officer  during  bis  term,  bat 
the  compensation  prescribed  for  and  as  an  inci- 
dent to  the  office  at  the  beginning  of  a  term  must 
remain  during  the  term. 

lEd.  Note. — For  other  cases,  see  Officers, 
Cent  Dig.  ji§  152-157 ;  Dec.  Dig.  S  100.*] 

3.  Officebs  (f  100*)— Counttt  Treasurbb— 
Salaries— Modification  Doeing  Teem. 

Under  Civ.  Code  1901^  paragraph  2608,  di- 
viding into  classes  counties  based  on  the  as- 
sessed valuation  of  property  for  tbe  fixing  of 
compensation  for  county  officers,  and  paragraph 
2600  as  amended  by  Laws  1905,  c  11,  providing 
that  county  officers  shall  receive  such  compensa- 
tion as  ia  provided  for  and  none  other,  and  par- 
agrapha  2610,  2611,  fixing  the  salary  of  treas- 
urers of  counties  having  an  assessed  valuation 
of  $9,000,000  or  more  at  (2,500  per  annum,  and 
in  counties  having  an  assessed  valuation  of 
93,000.000  or  more  a  salary  of  $2,200  per  an- 
num, fix  the  compeneation  of  county  treasurers, 
and  a  county  treasurer,  entitled  at  the  time  of 
his  election  to  a  salary  of  $2,200,  is  entitled  to  a 
salary  of  $2,500  when  during  his  term  the  as- 
sessed valuation  exceeds  $9,000,000,  notwith- 
itanding  Const  art  4,  $  17,  prohibiting  an  in- 
crease m  compensation  during  the  term  of  of- 
fice, and  notwithstanding  Laws  1912,  c.  93, 
classifying  the  counties  according  to  population 
for  the  fixing  of  salarira  of  county  officers,  which 
Is  inapplicable  because  enacted  durins  the  term 
of  office. 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent  Dig.  8§  152-157;  Dec.  Dig.  }  100.*J 

Cunningham,  J.,  dissenting. 

Appeal  from  Superior  Court,  Yuma  Coun- 
ty; Frank  Baxter,  Judge. 

Action  by  W.  W.  Sturges  against  Yuma 
County.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Afllrmed. 

Fred  L.  Ingraham,  of  Yuma,  for  appellant 
Wupperman  &  Wnpperman,  of  Ynma,  for  ap- 
pellee. 

FRANKLIN,  C.  J.  The  Appellee  Is  the 
treasurer  of  Yuma  county.  The  term  of  office 
to  which  he  was  elected  began  on  the  14th 
day  of  February.  1912,  and  will  end  on  tbe 
Slat  day  of  December,  1914.  The  compeDsa- 
tlon  of  appellee  aa  sack  treasurer  for  the 
month  of  September,  1013,  Is  the  matter  In 
dilute. 

[1]  A  pnblic  officer  la  entitled  to  fbB  salary 
provided  by  law  as  an  Incident  to  the  office. 
Unless  tbe  fundamental  law  places  a  limita- 
tion npon  the  lawmakli^  power,  that  power 
may  regulate,  alter,  Increase,  or  diminish  the 


compensation  of  mA  an  oflker  at  any  time. 

[2]  Having  Its  basic  idea  In  principles  of 
the  soundest  public  policy  that  a  public  of- 
ficer should  receire  that  compensation  fixed 
by  law  without  Increase  or  diminution  dur- 
ing his  term  of  office,  in  other  words,  that 
compensation  in  the  contemplation  of  the  as- 
pirant and  the  people  when  they  elected  him, 
the  Constitution  has  placed  an  inhibition  up- 
on the  lawmaking  power  in  this  language: 
"The  Legislature  shall  never  grant  any  ex* 
tia  compensation  to  any  public  oflacer,  agent, 
servant,  or  contractor,  after  the  services  shall 
have  been  rendered  or  the  contract  entered 
into,  nor  shall  the  compensation  of  any  pub- 
lic officer  be  increased  or  diminished  during 
his  term  of  office."  Article  4,  8  17,  Consti- 
tution of  Arizona.  When  tbe  salaries  or  com- 
pensation of  public  officers  have  been  defi- 
nitely fixed  or  prescribed  foy  law,  either  by 
the  Constitution  of  tbe  state  or  by  some 
statute  made  la  pursuance  thereof,  tbe  salary 
or  compensation  so  i^cscrlbed  may  not  be 
increased  or  diminished  dnrlng  ttie  Uxm  of 
tbe  officer. 

It  is  at  once  seen  that  the  constltntlonal 
restriction  is  an  abridgement  of  tbe  law- 
making power  to  either  Increase  or  dlralnish 
that  compensation  of  tbe  officer  during  his 
term,  and  which  was  prescribed  for  and  as 
an  incident  to  the  office  at  the  banning  of 
his  term;  that  during  his  term  of  office  the 
public  officer  enioys  exemption  from  legisla- 
tive Interference  and  control  over  tbe  amount 
of  his  compensation,  and  at  the  same  time 
has  a  curb  put  upon  hia  activity  In  tbe  direc- 
tion of  an  increase  of  compensation,  whether 
such  activity  be  worthy  or  pemldous.  In 
fine  he  may  devote  bis  attention  to  tiie  per- 
formance of  his  official  duties,  unembarrass- 
ed by  any  feeling  that  his  worth  is  being 
niggardly  rewarded  In  money,  and  the  off- 
spring of  such  a  feeling  which  usually  moves 
In  the  direction  of  Increased  compensation. 
At  tbe  same  time  there  Is  the  counterpart 
which  attends  him  with  a  security  from  tbe 
wretched  thought  that  others  may  become 
Imbued  with  the  conviction  that  his  stliiend 
Is  much  to  large  for  one  of  his  capacity, 
and  thus  move  with  the  pruning  book  by  way 
of  economy  in  the  public  funds,  or  that  de- 
sire which  might  in  time  find  congenial  sftll 
In  the  breast  of  a  people  desiring  to  get  rid 
of  an  officer  altogether,  and  to  that  end  take 
away  that  compensation  which  he  bath. 

[3]  The  matter  of  paramount  importance 
here^  fben,  is  to  ascertain  what  compensa- 
tion was  fixed  or  prescribed  by  law  when 
the  term  of  office  of  tbe  appellee  commenced. 
That  compensation  was  prescribed  by  the 
Revised  Statutes  of  Arizona,  1901.  We  shall 
consult  the  provlslona  thereof  which  are 
relevant  to  the  Inquiry  at  hand.  Paragraph 
2G08  provides: 

"That  tar  tbe  purp<we  of  fixing  the  com- 
pmsatlon  of  conn^  officers  the  counties  of 
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the  state  are  hereby  divided  Into  the  follow- 
ing classes: 

"1.  Counties  having  an  equalized  assess- 
ed valuation  of  property  of  three  million 
dollars  or  more,  shall  be  counties  of  the  first 
class." 

"9   •  • 


"6.  •  • 

Paragraph  2609.  as  amended  by  the  Laws 
of  1905,  chapter  11,  reads  as  follows:  "Coun- 
ty officers  shall  receive  such  compensation  as 
Is  provided  hereafter  and  none  other.  All 
salaries,  unless  otherwise  provided,  sball  be 
paid  quarterly  at  the  end  of  each  quarter; 
provided  that  In  counties  of  the  first  class, 
the  boards  of  supervisors  of  said  counties 
may  by  resolution  provide  that  all  salaries 
shall  be  paid  monthly  at  the  end  of  each 
month." 

Paragraph  2611  provides:  "County  treas- 
urers shall  receive.  In  counties  of  the  first 
class,  a  salary  of  two  thousand  two  hundred 
dollars  per  annum.   •  •   • " 

Paragraph  2610  provides:  "The  treasurers 
of  the  counties  of  the  first  class  having  an 
assessed  valuation  of  nine  million  dollars 
and  over  In  the  state  of  Arizona  shall  each 
receive  a  salary  of  twenty-five  hundred  dol* 
lars  per  annum." 

When  the  term  of  office  of  appellee  com- 
menced Tuma  county  was  a  county  of  the 
first  class,  and  at  the  time  the  equalized  as- 
sessed valuation  of  the  property  in  the  coun- 
ty was  more  than  $3,000,000,  but  less  than 
^,000.000.  In  the  month  of  August,  1913, 
however,  pursuant  to  law,  the  state  board  of 
equalization  fixed  the  assessed  valuation  of 
property  In  said  count?  In  an  amount  over 
the  sum  of  $9,000,000,  to  wit,  the  sum  of  $13,- 
280,659.50.  The  appellee  claimed  his  salary 
for  the  month  of  September,  1913,  at  the  rate 
of  $2,500,  to  vrit,  in  the  sum  of  $208.33,  which 
the  county  declined  to  Ray,  hence  this  ac- 
tion. When  appellee's  term  of  office  began 
Ms  salary  as  treasurer  of  a  county  of  the 
first  class  was  definitely  fixed  and  prescribed 
by  law.  While  the  equalized  assessed  val- 
uation of  property  In  the  county  remained 
less  than  $9,000,000,  he  was  entitled  to  a  sal- 
ary at  the  rate  of  $2,200  per  annum,  It  being 
also  provided  In  the  law  prescribing'  such 
salary  that  when  the  county  has  an  assess- 
ed valuation  of  $9,000,000  and  over,  then  the 
treasurer  thereof  Is  entitled  to  compensation 
at  the  rate  of  $2,500  per  anoum,  being  in  the 
monthly  sum  of  $208.33. 

By  chapter  93,  Laws  of  1912,  for  the  pur^ 
pose  of  regulatli^  and  fixing  the  compensa- 
tion of  all  county  and  precinct  officers,  the 
several  counties  of  the  state  are  classified 
according  to  population.  The  classification, 
under  this  act  designates  Tuma  county  as  a 
county  of  the  eighth  class,  and  the  salary  of 
the  treasurer  of  such  county  Is  fixed  In  the 
sum  of  $2,260  per  annum.   This  act  is  not 


applicable  to  the  appellee,  for  the  reason  that 
puch  application  Is  prohibited  by  section  17, 
article  4,  of  the  Constitution,  which  forbids 
I  the  increase  or  diminution  of  the  compeosa- 
I  tion  of  any  public  officer  during  his  term  of 
office.  The  appellant  argues  that  If  chapter 
93,  supra,  may  not  be  applied  because  In  con- 
travention of  the  Constitution,  then  para- 
graph 2610,  supra,  should  not  be  applied  for 
the  same  reason,  and  therefore  appellee's 
salary  must  be  as  provided  in  paragraph 
2611,  supra.  Such  a  position  Is  not  tenable. 
A  consideration  of  the  statute  fixing  the  com- 
pensation of  the  appellee  at  the  beginning  .of 
his  term  of  office  will  make  clear  the  dis- 
tinction. When  his  term  of  office  began,  his 
compensation  was  definitely  fixed  and  pre- 
scribed according  as  the  assessed  valuation 
of  the  county  may  be  ascertained.  If  less 
than  $9,000,000  a  certain  sum,  and  if  $9,- 
000,000  and  over  a  certain  sum;  the  finctua- 
tion  not  being  occasioned  by  any  subsequent 
legislative  action,  but  by  operation  of  the 
very  law  In  force  and  effect  and  controlling 
the  compensation  of  tbe  office  at  the  begin- 
ning of  appellee's  term  of  office — ^by  the  op- 
eratlon  of  that  law  automatically. 

Section  9  of  article  U  of  the  California 
Constitution  reads  as  follows:  "Tbe  com- 
pensation of  any  county,  city,  town,  or  mu- 
nicipal officer  shall  not  be  Increased  after 
his  election  or  during  his  term  of  office;  nor 
shall  the  term  of  any  such  officer  be  extend- 
ed beyond  the  period  for  which  he  is  elected 
or  appointed."  It  will  be  observed  that  the 
inhibition  there  applies  only  to  an  Increase 
of  compensation  and  not  to  Its  diminution. 

In  the  case  of  Futerbaugh  v.  Wadham,  162 
GaL  611,  123  Pac.  804,  the  court  having  the 
question  of  the  salary  of  a  Justice  of  the 
peace  being  automatically  Increased,  under 
a  statute  existing  when  be  went  Into  office, 
said:  "Section  9  of  article  11  Is  an  Inhibi- 
tion directed  to  the  Legislature  because  It 
applies,  not  only  to  attempted  increases  of 
salaries,  but  to  efforts  to  extend  terms  of 
office.  The  latter  part  of  the  section  is  un- 
questionably a  limitation  upon  legislative 
power,  and  the  former  from  its  association 
should  be  similarly  construed.  We  think 
the  section  could  have  no  application  to  the 
change  in  salary  due  to  the  passing  of  a 
city,  not  by  legislative  act,  but  by  increased 
population,  from  one  class  to  another — not 
a  l^Uslative,  but  an  automatic,  change.  When 
petitioner  was  elected  justice  .of  the  peace  the 
statute  established  Ills  salary  at  $2,000  a 
year  because  of  the  population  of  San  Diego ; 
but  the  same  statute  fixed  the  salary  of  a 
Justice  of  the  peace  in  a  dt?  of  the  second 
class,  and  the  evolution  of  the  city  Into  that 
class  did  not  increase  bis  salary  as  such ;  it 
merely  placed  him  in  a  new  class  in  which 
he  was  entitled  to  a  certain  salary,  which 
happened  to  be  in  excess  of  that  payable  to 
him  when  be  took  tbe  office.  The  possibili^ 
of  a  change  In  his  status  when  the  city  should 
grow  into  another  class  must  have  been  in 
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the  contemplation  of  the  officer  and  of  the 
people  who  elected  him.  That  this  change 
would  operate  to  increase  his  salary  must 
also  have  been  within  their  contemplation, 
and  section  9  of  article  11  of  the  Constitu- 
tion, which  was  designed  to  protect  taxpay- 
ers from  legislative  Interference  with  their 
rights  by  increasing  the  compensation  paid 
to  their  elected  offi^ra  without  consent  of 
the  electorate  would  have  no  application  to 
such  a  case  as  this." 

Under  the  facts  before  ns  the  reasoning  In 
the  Puterbaugh  Case  Is  especially  forcible. 
Under  the  classification  in  force  when  appel- 
lee went  into  office,  Yuma  county  was  a  coun- 
ty of  the  first  class,  with  an  assessed  valua- 
tion less  than  $9,000,000;  his  compensation 
was  therefore  fixed  at  $2,200  per  annum. 
In  August,  1913,  Yuma  county,  while  still  re- 
maining a  county  of  the  first  class,  never- 
theless Its  equalized  assessed  valuation  be- 
came more  than  $9,000,000,  and  appellee's 
compensation  was  therefore  fixed  at  $2,500 
per  annum.  Not  by  virtue  of  any  subsequent 
legislative  action,  but  solely  by  the  automat- 
ic operation  of  the  very  law  in  effect  at  the 
beginning  of  the  term,  and  which  law  def- 
initely prescribed  and  fixed  the  compensation 
incident  to  the  office,  the  amount  thereof  be- 
ing graded  according  to  the  determination 
of  an  extraneous  fact,  to  wit,  the  fact  of  the 
equalized  assessed,  valuation. 

Let  us  compare  the  statute  of  1901  with  a 
statute  supposed.  If  the  statute  existing 
when  appellee  went  Into  office  made  provision 
that  the  term  of  his  office  shall  begin  on 
the  14th  day  of  February,  1912,  and  end  on 
the  31st  day  of  December,  1914,  and  that 
such  officer  shall  receive  a  salary  of  $2,200 
for  the  first  year  of  the  term,  and  thereafter 
during  the  remainder  of  said  term  the  of- 
ficer shall  receive  a  salary  at  the  rate  of 
$2,500  per  annum,  and  that  the  salary  of 
such  officer  so  provided  shall  be  paid  month- 
ly, one  could  not  be  persuaded  that  the  pro- 
visions of  such  a  statute  are  within  the  in- 
hibition of  the  Constitution  prohibiting  the 
compensation  of  a  pubUc  officer  from  being 
increased  during  his  term  of  office.  In  this 
instance,  also,  the  amount  would  be  graded 
according  to  the  determination  of  an  ex- 
traneous fact,  to  wit,  the  fact  of  one  year 
of  the  term  having  expired.  The  law  as  It 
Is  and  the  one  supposed,  though  differing 
In  the  medium  of  expression,  do  not  differ 
in  their  application.  The  two  statutes  differ 
Id  words,  but  not  in  the  effect  of  the  words. 

The  constitutional  inhibition  has  no  appli- 
cation here,  and  the  judgment  of  the  lower 
court  awarding  appellee  compensation  for  the 
month  of  September,  1913,  in  the  sum  of 
$208.33,  being  at  the  rate  of  $2,000  per  an- 
num, Is  correct 

mie  Judgment  la  aflBrmed. 

BOSS,  J.,  concurs. 

CUNNINGHAM,  J.  (dissenting).  Section 
26,  c.  83,  Laws  1912,  repeals  all  laws  in  con- 


ffict  vrtth  the  provisions  of  that  diapter, 
Paragraphs  2608,  2610,  and  2611,  Eev.  St 
Ariz.  1901,  fix  the  compensation  of  count) 
treasurers  upon  a  basis  of  assessed  valuation 
of  property.  The  laws  of  the  territory  of 
Arizona  were  continued  in  force  as  laws  of 
the  state  of  Arizona  "until  they  expire  by 
their  own  limitations  or  are  altered  or  re- 
pealed by  law."  Section  2,  art  22,  Constitu- 
tion of  the  state.  Paragraph  2611,  Rev.  St 
Ariz.  1901,  is  given  force  in  the  majority 
opinion  as  fixing  the  compensation  of  the 
treasurer  of  Yuma  county  for  the  month  of 
September,  1913.  If  chapter  93,  Laws  of 
1912,  la  not  effective  as  a  repeal,  then  sec- 
tion 2  of  article  22,  Constitution,  must  be 
construed  as  limited  by  section  17  of  article 
4,  Constitution,  as  to  repeal  of  laws  fixing 
the  compensation  of  county  officers  as  well 
as  increasing  or  diminishing  their  compensa- 
tion during  their  term  of  office.  To  bold 
that  a  statute  which  Is  not  the  means  of 
fixing  an  officer's  compensation  at  any  time 
prior  to  Its  repeal  is  continued  In  force  dur- 
ing a  term  of  office  for  the  sole  purpose  of 
allowing  the  condition  to  arise  by  which  the 
salary  may  be  fixed  with  reference  to  sudi 
statute  is  in  effect  giving  an  officer  a  vest- 
ed right  In  a  law  fixing  his  compensation 
conditionally. 

I  cannot  approve  anch  doctrine  as  within 
the  Constitution  or  legislative  Intent  An 
officer  la  entitled  to  such  salary  only  as  Is 
afltxed  to  the  office  he  holds.  He  has  no 
rights  in  a  statute  providing  certain  condi- 
tions, such  as  an  Increase  in  the  assessed 
valuation  of  property  by  which  his  salary 
automatleally  becomes  Increased,  the  oon- 
dition  arising.  In  this  case  paragraph  2611, 
Rev.  St.  Ariz.  1901,  was  repealed  May  81, 
1912.  Plaintiff  made  no  claim  that  the  as- 
sessed valuation  of  property  in  Yuma  coun- 
ty reached  $9,000,000  and  over  prior  to  Au- 
gust, 1913,  more  than  a  year  after  the  re- 
peal had  become  effective;  I  am  clearly  of 
opinion  that  paragraph  2611,  Rev.  St.  Ariz. 
1901,  cannot  be  the  basis  for  fixing  his  com- 
pensation after  Its  repeal  a  year  prevloos 
to  the  time  when  It  is  invoked  tor  that  pur- 
pose by  the  reason  of  an  Increase  in  the 
assessed  valuation  of  property.  FlaintltTs 
compensation  must  either  remain  as  fixed 
by  paragraph  2610,  Rev.  St.  Ariz.  1901,  whidi 
fixes  his  compensation  at  the  commencement 
of  bis  term  of  office,  or  be  fixed  by  the  pro- 
vl^ons  of  chapter  ^,  Iaws  of  1912.  If  fixed 
by  paragraph  2010,  Bev.  St  Arls.  1901,  not- 
withstanding the  repeal,  it  Is  because  of  sec- 
tion 17  of  article  4,  Gonstltation;  if  fixed  by 
the  provisions  of  cbapter  ^  this  is  because 
section  2  of  artlfle  22,  Constitution,  is  to 
be  construed  with,  and  as  an  exception  to; 
section  17  of  articlft  4,  Constitution.  This 
is  the  proper  rule  of  construction  applicable 
to  the  matter,  Cooley,  Const  limit  pp.  91, 
92  (17th  Ski.),  and  ^ves  every  word  and 
clause  of  both  sections  of  the  Ctmstitutlon 
a  meaning,  and  preserves  the  TalidlQr  of 
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chapter  93,  Laws  1912.  Any  other  conat ruc- 
tion plaoed  upon  ttae  Constttntlon  makes 
4diapter  93,  Laws  of  1912,  Invalid  and  Inop- 
erative as  to  all  county  officers  whose  sala- 
ries were  fixed  by  tbe  laws  In  force  under  the 
territorial  goTemment  during  tbeir  terms  of 
office^  and  wholly  neutralises  the  general 
«tate  law  upon  tbe  subject  of  county  and  pre- 
•dnet  oliicers'  salaries  contemplated  by  sec- 
tlon  4  of  article  12,  Constltatlon,  during  the 
currmt  term  of  office.  Therefore^  I  dissent. 


(16  Aril.  US)   

BOEHBINGBR      YUMA  COUMTZ. 
(No.  1374.)t 
(Suprema  Court  of  Arixona.   May  6,  1914.) 
X  Afpbai.  ard  Ebbob  ({  S4*)— JUBISDICnON 
— SUPBEU  C0UB^"VAUDITT  Of  A  STAT- 

jm."  .  ,  , 

If  the  power  to  enact  a  statute  as  it  u  in 
terms,  or  aa  made  to  read  by  construction,  is 
fairly  open  to  denial,  and  is  denied,  tbe  validity 
of  the  statute  is  drawn  in  question  so  as  to 
^ve  tbe  Supreme  Court  jurisdiction  under 
Const  art  6,  {  4,  providing  that  its  Jarisdiction 
•ball  not  extend  to  civil  actions  to  recover 
money,  where  tbe  amount  in  controversy  does 
not  exceed  $200,  unless  the  action  involves 
the  "validity  of  a  •  *  •  statute";  the 
phrase  "validity  of  a  statate"  referring  to  the 
power  to  enact  tbe  particular  statute,  and  not 
merely  to  its  judicial  construction  or  applica- 
tion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  Ul,  173;  Dec  Dig.  S  34.«3 

X.  Appeal  a«d  Erbob  ({  34*>— Jubisoiction 
— SUPBEUK  COUBI^-QmSTIOHS  Raisbi>— Va- 
UDITT  OP  STATVTB. 

If  Statutes  are  constitntioaat,  the  fact  that 
they  have  been  misconstrued  or  misapplied  by 
tbe  trial  court  will  not  give  tbe  Supreme  Court 

JDTisdiction  of  an  appeal  tmder  Const  art  |  6, 
4,  provMing  that  its  jurisdiction  sball  not  ex- 
tend to  actions  where  tbe  amount  in  controversy 
does  not  exceed  $200,  unless  the  sction  involves 
tbe  validity  of  a  statute. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  Ul,  173;  Dec  Dig.  | 
«4.*3 

S.  Apfeal  and  Ebbob  ({  84*)— JUBXSDICnOlf 
— SUPBEin  CouBT— Validity  or  a  Statdtb. 
'  The  "validity  of  a  statute,"  as  that  term  is 
used  by  Const,  art  6,  {  4*  withholding  jurisdic- 
tion from  tbe  Supreme  Court  where  the  amount 
in  controversy  does  not  exceed  $200,  unless  the 
action  involves  the  validity  of  a  statute.  Is  sot 
to  be  determined  by  what  bas  been  done  under 
the  statute  in  a  particular  case,  but  by  its 
general  purpose  and  its  efficiency  to  effect  such 
pntpose. 

[Ed.  Note.— For  otiier  cases,  see  Appeal  and 
Error.  Cent  Dig.  »  HI,  173;  Dec.  Dig.  S  34.»3 

4.  Appeal  akd  Ebbob  (S  34*)— Jurisdiction— 

SUPBEUB  COUBT— VaUDITT  OF  STATUTB. 

A  reference  to  tbe  Constitution  to  strength* 
en  objections  to  a  particular  statutory  construe^ 
tion  is  not  sufficient  to  give  the  Supreme  Court 

i'urisdiction,  under  Const  art  6,  |  4,  withhold- 
ng  jurisdiction  from  that  court  where  the 
amount  in  controversy  does  not  exceed  $200, 
unless  the  action  Involves  tbe  validity  of  a  stat- 
nte. 

[Ed.  Note. — For  other  cases,  see  Appeal  aud 
Error,  Cent  Dig.  SS  HI*  173;  Dig.  884.*] 
&  Appeal  and  Ebrob  (|  34*)— JtiRisDicnoN 

— SVPBEUB  COUBT— VaLIDITT  0»  STATUTE. 

While  tbe  constrnctloD  of  the  Oonstitutioa 
saay  be  involved  in  the  Question  of  the  validity 


of  a  statute  a  constitntional  construction  ma; 
be  necessary  where  the  "validity  of  a  statute"  is 
not  involved. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  111,  173 ;  Dec  Dig.  §  34.*] 

6.  Appeal  and  Erbob  (8  84*)— Jubisdicxioh 

— SUPBEMB  COUBT— "VALIDnT  OP  A  STAT- 
UTE." 

Const  art  22,  8  2,  provides  that  all  laws 
of  the  territory  of  Arizona  in  'force  at  the  time 
of  statehood,  and  not  contrary  to  the  Constitu- 
tion, shall  remain  in  force  as  laws  wf  the  stats 
until  they  expire  by  limitation  or  repeal.  Plain- 
tiff sued  for  compensation  as  county  school  su- 
perinteDdent,  basing  her  claim  upon  Laws  1912, 
c  93,  while  defendant  county  claimed  that  tbe 
salary  of  the  officers  was  fixed  by  Rev.  Stats. 
1901,  claiming  that  to  apply  tbe  laws  of  1912 
to  fix  plaintiff's  salary  would  violate  tbe  con- 
stitutional provMon,  forbidding  the  compoisa- 
tion  of  any  public  officer  being  increased  or 
diminished  during  bis  term  of  office,  and  tbe 
trial  court  adopted  that  view,  holding  that 
Bev.  Stats.  1901  controlled  in  fixing  plaintiff's 
salary.  Neither  party  claimed  that  either  stat- 
Qte  was  an  invalid  exercise  of  legislative  power. 
Held,  that  the. "validity  of  a  statute"  was  not 
involved  within  Const  art  6,  8  4,  withholding 
appellate  jurisdiction  from  the  Supreme  Court 
In  civil  actions  where  tbe  original  amoont  in 
controversy  does  not  exceed  $200,  unleas  the 
action  involves  the  validity  of  a  statute,  so  that 
the  Supreme  Court  did  not  have  jurisdiction  of 
plaintiff's  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  aid 
Error,  Cent  Dig.  81  HI*  ITS ;  Dec  Dlj^  8  84.*] 

Cunningham,  J.,  dissenting. 

Appeal  from  Superior  Court,  Yuma  Coun- 
ty ;  Franlc  Baxter,  Judge. 

Action  by  O.  Louise  Boehrlnger  against 
Tuma  County.  From  a  judgment  for  defend- 
ant, plaintitt  appeals.   Appeal  dismissed. 

O.  A.  Undeman,  of  Tuma,  for  appellant 
Fred     Ingrabam,  of  Tuma,  2or  appellee. 

FBAXTELIN.  C  J.  The  action  In  the  court 
below  was  the  appdlant  aa  plaintiff  tor 
the  recovery  of  her  salai?  as  county  school 
superintendent  of  Tuma  county  for  the 
month  of  Sq?tember,  1013.  The  amount  in 
controversy  does  not  exceed  the  sum  of  f 200l 
We  think  this  i^ipeal  must  be  dismissed,  be- 
cause the  Jurisdiction  of  this  court  la  de- 
pendent entirely  upon  tbe  amount  in  contro- 
versy, and  that  amount  la  less  than  the  sum 
of  $200;  The  criteria  prescribed  by  our  Con- 
stitution determine  the  appealability  of  thia 
judgment.  Particular  jDrisdlctlonal  facts 
are  dictated  by  the  various  Constitutions  and 
statutes  to  determine  what  decisions  are 
revlewablfc  We  must  note  with  caution  the 
criteria  appointed  by  our  Constitution  In  this 
behalf.  The  Supreme  Court  shall  have  ap- 
pellate Jurisdiction  in  all  actions  and  pro- 
ceedings,  "but  its  appellate  jurisdiction  shall 
not  ^tend  to  civil  actions  at  law  for  re- 
covery of  money  or  personal  property  where 
the  original  amount  in  controversy,  or  the 
value  of  Uie  property,  does  not  exceed  the 
sum  of  two  hundred  dollars,  untea$  the  ao* 
tlon  involves  the  validity  of  a  tax,  impost, 
assessment,  toll,  municipal  flue,  or  ttatute," 
Article  6,  8  4,  Constitution  of  Arizona.  If  xre 
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attend  tUs  language  with  some  heed,  we  no- 
tice that  It  does  not  embrace  Uie  construc- 
tion of  the  ConstltnUon,  or  the  constructton 
of  a  statute,  but  the  word&  are  restricted  to 
an  action  InvolTlng  the  "validly  of  a  tax 
•  •   •  or  statute.** 

It  Is  Insisted  that  the  action  does  Involve 
Uie*  validity  of  a  statute,  but  this  position 
cannot  be  maintained.  In  Its  technical,  as 
well  as  popular  acceptation,  the  word  "valid- 
ity," In  the  general  nomenclature  of  the  law, 
is  perhaps  more  frequently  used  than  any 
other  word  to  signify  legal  sufficiency  In  con- 
tradistinction from  mere  irregularity.  Web- 
ster's Dictionary  says  It  Is  that  quality  of  a 
thing  which  renders  it  supportable  in  law  or 
equity;  1^1  sufficiency.  Bouvler  says  it  is 
legal  sufficiency  tn  contradistinction  to  mere 
irregularity.  It  Is  defined  in  the  Cydopedic 
Law  Dictionary  as  freedom  from  vices  of 
substance ;  effectiveness  In  point  of  law. 

[t]  Whenever  the  power  to -enact  a  stat- 
ute as  it  is  by  its  terms,  or  Is  made  to  read 
by  construction,  is  fidrly  open  .to  denial  and 
denied,  the  validity  of  each  statute  is  drawn 
in  queatlcm,  but  not  otherwise.  "  The  valid- 
ity of  a  statute*  •  •  •  refers  to  the  pow- 
er *  to  pass  the  particular  statute 
at  all,  and  not  to  mere  judicial  constmctlon 
as  contradistinguished  from  a  denial  of  Uie 
le^atlve  power.**  Baltimore  &  Potomac 
Railroad  Go.  v.  Hopldns,  130  IT.  S.  210,  0 
Sup.  Ct  603,  82  L.  Ed.  908.  See.  also.  Grand 
Gulf,  etc  Co.  V.  MarshaU,  12  How.  165,  13 
li.  Kd.  ftt8;  Borgmeyer  v.  Idler,  159  U.  S. 
415.  16  Sup.  Gt  34,  40  L.  Ed.  190;  Louiayille 
A  NashvlUe  B.  v.  LoulsvUle,  166  U.  S.  700, 
17  Sup.  Ct  725,  41  L.  Ed.  1173;  Miller  v. 
Cornwall  B.  B..  168  U.  S.  133, 18  Sup.  Ct  34, 
42  L.  Ed.  409;  Capital  Traction  Ca  v.  Hof, 
174  U.  S.  4.  10  Sup.  Ct  5S0,  43  L.  Ed.  873. 

An  appeal  will  not  He  from  a  Judgment  In 
an  action  which  Involves  the  construction 
and  application  of  a  statute,  but  not  its  va- 
lidity. Uatthews  Lumber  Co.  v.  Hardin,  87 
Tex.  639,  30  S.  W.  808;  Hilgert  v.  Barber 
Asphalt  Paving  Co.,  173  Ho.  810,  72  S.  W. 
1070;  Cohen  v.  Walford,  111  Va.  812,  70  S. 
B.  8S0;  Hulvey  v.  Boberts,  106  Va.  180.  65 
S.  E.5S5. 

"Whether  an  Action  is  properly  brought 
under  a  statute^  whether  a  recovery  can  be 
had  under  a  statute,  or  whether  there  is  any 
statute  governing  a  particular  action,  are  all 
questions  of  the  construction  of  statutes,  but' 
are  not  questions  which  go  to  the  validity  of 
a  statute."  Doty  v.  Erutz,  18  Wash.  169,  48 
Paa  17. 

[2]  If  statutes  are  constitutional  in  them- 
selves, the  fact  that  they  have  been  miscon- 
strued or  misapplied  by  the  inferior  tribunal 
is  not  sufficient  to  invoice  the  Jurisdiction  of 
chis  court  State  v.  Third  Justice  of  the 
Peace,  12  La.  Ann.  788;  Police  Jury  v.  Man- 
uel Vilhivlabo,  12  La.  Ann.  788;  State  t. 
Marshall.  47  La.  Ann.  646,  17  South.  202. 

IS]  The  validity  of  a  statute  is  not  to  be 
drtwmined  by  what  baa  beoi  done  la  aiv 


particular  instancOi  but  by  what  may  be  done 
under  It;  not  from  its  ^e<^  in  a  partknUai 
case,  bat  upon  its  genml  purpose  and  its 
efficiency  to  effect  that  end.  Bofdiester  v. 
West,  164  N.  y.  610,  68  N.  E.  673.  68  L.  B.  A. 
648.  79  Am.  St  Rep.  600. 

[4]  A  teferenoe  to  the  OonstltuUon  to 
strengtiien  objections  to  a  particular  eon- 
stmction  la  not  sufficient  to  invoke  Jurisdlo- 
ti<m.  ArbncUe  v.  Blackbam,  191  U.  S.  415^ 
24  Sup.  Ct  148,  48  L.  Ed.  238. 

[f]  Ordinarily  a  statute  Is  valid  If  it  cou- 
forms  to  the  Constitution,  and  invalid  if  it 
Is  repugaant  to  the  Constttution,  though  the 
validity  of  a  statute  may  be  called  in  que*- 
tion  by  reason  of  the  uncertainty  of  Its  pxo- 
vislons.  The  construction  of  the  Constitu- 
tion may  be,  and  often  i^  Involved  in  the 
question  of  the  validity  of  a  statute,  but  not 
necessarily  sa  For  instance,  when  the  con- 
stitutional provision  is  self-executing  and 
requires  no  l^lslatlon  to  make  It  effecttva. 
A  construction  of  tiie  Constitution  may  be 
necessary  In  cases  where  the  validity  of  a 
statute  la  not  involved.  County  of  Cook  v. 
Industrial  School,  125  III.  540.  18  N.  B.  1S3, 
1  L.  B.  A.  437,  8  Am.  St  Bep.  386;  Herff  V. 
James,  86  Tex.  230,  24  S.  W.  386. 

Where  Jurisdiction  is  given  in  actions  ln> 
volving  the  validity  of  ix  statute,  the  courts 
differ  in  the  extent  of  the  exercise  of  such 
Jurisdiction.  The  '  Texas  Supreme  Court 
says:  "It  Is  Qie  case^  not  merely  the  ques- 
tion as  to  the  statute,  over  which  the  juris- 
diction is  extended  by  the  language.  The 
existence  of  the  question  is  the  reason  why 
the  Jurisdiction  Is  given,  but  it  is  the  case 
that  Is  brought  within  it  It  follows  thai; 
having  decided  the  question  of  the  validity 
of  the  stetute.  we  must  proceed  to  dispose  of 
the  case  by  the  proper  Judgment  and,  In  or- 
der to  do  that  must  decide  the  questions  of 
law  on  which  the  character  of  the  Judgment 
must  depend."  Texas  ft  P.  By.  Co.  v.  Webbb 
102  Tex.  210, 114  S.  W.  1171.  The  Supreme 
Court  of  Washington  holds  that,  where  it 
haa  Jurisdiction  solely  because  the  validity 
of  a  statute  Is  involved,  the  exercise  of  that 
Jurisdiction  la  limited  to  a  review  of  the 
Judgment  appealed  from  only  in  case  ttw 
statute  is  invalid,  and  th«i  only  to  the  «^ 
tent  that  it  Is  affected  by  the  invalid  stetute^ 
If  the  statute  is  valid,  the  inquiry  is  ended ; 
if  Invalid,  the  Judgment  talla  because  found- 
ed on  the  invalid  statute.  Oles  v.  Broad,  41 
Wash.  448,  83  Pac  1025. 
'  Perhaps  the  greater  numbw  of  courte  take 
the  view  announced  by  the  Supreme  Coort  of 
Washington. 

[I]  By  virtue  of  section  2  of  article  22  of 
the  Oonstltntion  of  Arizona,  all  laws  of  tiie 
territory  Arizona  In  force  at  the  time  of 
stet^ood,  and  not  regnant  to  the  Consti- 
tution ronain  in  force  as  laws  of  the  state  of 
Arizona  until  they  expire  by  their  own  llmi- 
tetions,  or  ate  altered  or  repealed  by  law; 
and  wherever  the  word  *^rritory,**  meaning 
the  territory  of  Arizona,  appear*  la  said 
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laws,  the  word  "state"  shall  be  sobstltuted. 
In  a  word,  the  laws  of  the  territory  of  Ari- 
zona are  carried  forward  and  remain  In  force 
as  the  laws  of  the  state  of  Arizona,  as  modi- 
fied by  the  provisions  of  the  Constitution ;  the 
impress  of  the  section  last  dted  being  a  limi- 
tation upon  the  duration  of  those  laws,  and 
not  npon  the  power  to  enact  laws. 

The  appellant  contends  that  she  is  entitled 
to  compensation  as  county  school  superin- 
tendent, based  upon  the  provisions  of  chap- 
ter 93,  Laws  of  1912,  while  the  appellee's  po- 
sition is  that  the  salary  of  the  office  Is  fixed 
by  the  Revised  Statutes  of  1901.  No  claim  Is 
made  that  either  law  is  an  Invalid  exercise 
of  legislatiTe  power.  But  objection  Is  urged 
to  applying  the  law  of  1912  as  a  basis  for 
fixing  the  salary  of  appellant,  because  of  the 
constitutional  provision  forbtddli^  the  com- 
pensation of  any  public  officer  being  Increas- 
ed or  diminished  during  his  term  of  office. 
This  latter  view  obtained  with  the  lower 
court,  which  held  that  the  Revised  Statutes 
of  1901,  and  not  the  act  of  1912,  controlled 
In  fixing  the  salary  of  appellant,  and  render- 
ed its  Judgment  accordingly. 

As  we  have  seen,  a  reference  to  the  Consti- 
tution to  strengthen  objections  to  a  particu- 
lar construction  Is  not  sufficient  to  invoke  Ju- 
risdiction.  Arbuckle  v.  Blackburn,  supra. 

Another  matter  that  would  seem  to  put  the 
question  of  Jurisdiction  at  rest  in  the  Instant 
case  Is  that  this  court,  in  the  case  of  Patty 
V.  Greenlee  County,  14  Ariz.  422,  130  Paa 
757,  held  chapter  93,  Laws  of  1912,  to  be  a 
valid  exercise  of  legislative  power.  It  deals 
with  the  dasslflcatlon  of  counties  for  the 
poipoee  of  fixing  the  compensation  of  county 
and  prednct  oflBcenk  Whether  this  statute 
repealed  other  laws,  whether  lbs  operation  Is 
Inunediate  or  prospectlTe,  and  to  whom  does 
It  apply,  iDTtrive  matters  of  interpretation 
and  constroctloD,  and  not  a  anestlon  aa  to 
the  Talidlty  of  the  statute: 

Speaking  to  the  qoestifni  of  jnrlsdSctlon, 
the  Supreme  court  of  Texas,  In  the  case  of 
City  of  San  Antonio  r.  Tobin,  100  Tex.  689, 
102  S.  W.  403,  says:  "The  purpose  of  the 
legislature  in  making  an  exception  as  to 
eases  whi<^  are  hrought  *  *  *  In  a  coun- 
ty court,  and  giving  ,  this  court  Jurisdiction 
orer  snCh  as  InTolred  the  Talidlty  of  a  stat- 
nte,  was  to  have  this  court  determine  the 
constltntlonal  question.  It  was  important 
that  this  should  be  done  as  soon  as  practica- 
ble. It  ms  not  intended  to  give  tbia  court 
jurisdiction  In  such  cases  unless  there  was 
reasonable  doubt  as  to  the  Talidlty  of  the  pro* 
Tlidon,  and  unless  the  question  was  still  open 
and  nndetennined.  We  conclude  that  the  va- 
lidity of  a  statute  cannot  be  considered  as 
inTolTed  In  a  case  after  the  question  has  been 
decided  In  this  court  and  Its  validity  sus- 
tained." 

The  validity  of  the  statute  as  distinguish- 
ed from  its  construction  or  application  is  the 
source  of  our  appellate  jurisdiction.  The 


questicm  whether  the  Laws  of  1001  or  wheth- 
er the  Laws  of  1912  are  applicable  to  the 
salary  of  the  appellant  turns  upon  the  con- 
struction of  the  law,  and  In  no  wise  involves 
a  question  as  to  the  validity  of  a  statute. 
The  case  must  Involve  the  validity  of  a  stat- 
ute In  order  that  the  Constitution  may  ex 
proprlo  vigore  confer  jurisdiction  when  the 
original  amount  in  controversy,  or  the  value 
of  the  property,  la  less  than  the  coustltn- 
tional  limit  The  case  presents  no  Issue  as  to 
the  validity  of  a  statute,  but  simply  the  ques- 
tion of  Its  construction  and  application,  and 
therefore  the  appeal  must  be  dismissed. 
Appeal  dismissed. 

ROSS,  J.,  concurs. 

CUNNINGHAM,  J.  I  dissent  from  the  or- 
der dismissing  this  appeal  npon  the  grounds 
that  this  court  has  no  Jurisdiction  because 
the  amount  claimed  Is  less  than  ^00.  I  am 
convinced  this  case  cornea  squarely  within 
the  exc^itlon  recognized  in  section  4  of  arti- 
cle 6,  ConsUtutlon.  viz.:  **•  *  •  Unless 
the  action  Inrolves  the  ndldity  of  a  tax 
*  *  *  or  statute."  The  particular  grounds 
npon  which  I  disagree  are  that  this  action 
InTolTes  the  validity  of  chapter  OS,  Laws  of 
1012,  as  appUed  to  this  qipellanrB  rights; 
the  majority  holding  that  the  question  in- 
volved in  the  action  Is  one  of  construction, 
and  not  one  of  the  validity  of  a  statute. 

construction  of  a  statute  is  meant  the 
process  of  ascertaining  Its  true  meaning  and 
apidlcatton.  For  this  purpose  resort  may  be 
bad,  not  only  to  the  language  and  arrange- 
ment of  the  statute,  but  also  to  the  intoitlon 
of  the  Legislature,  the  object  to  be  secured, 
and  to  such  extrlnste  matters  as  the  dr- 
cnmstances  attending  Its  passage,  the  sense 
In  which  it  was  understood  by  contempora- 
ries, and  Its  relation  to  other  laws."  86 
Oyc  1102. 

The  plaiotUt  bases  her  right  to  recover  np- 
on chapter  03  of  the  Laws  of  1912.  Defend- 
ant admits  all  the  facta  pleaded,  but  denies 
the  constitutionality  of  said  chapter  93,  alleg- 
ing that  such  law  is  unconstitutional,  void, 
and  not  in  force  as  to  this  plaintiff  during  her 
term  of  office.  As  a  conclusion  of  law  the 
court  finds  that  chapter  98,  Laws  of  1912,  is 
in  direct  conflict  with  section  17,  art  4,  of 
the  state  Constitution,  and  Is  therefore  un- 
constitutional, and  upon  the  pleadings  ren- 
ders judgment  for  the  defendant 

Section  IT,  art  4,  Constitution,  Is  as  fol- 
lows :  "The  Legislature  shall  never  grant  any 
extra  compensation  to  any  public  officer, 
agent,  servant,  or  contractor,  after  the  serv- 
ices ^all  have  been  rendered  or  the  contract 
entered  Into,  nor  shall  the  compensation  of 
any  public  officer  be  Increased  or  diminished 
during  his  term  of  office."  It  la  claimed 
that  chapter  03,  Laws  of  1912,  served  to  In- 
crease the  compensation  of  plaintiff  during 
her  term  of  office,  and  therefore  was  Invalid 
as  to  plalnttfl  during  such  term. 
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The  question  la,  Did  the  pleadings  call  for 
a  construction  of  that  statute,  or  did  they 
raise  the  question  of  the  validity  of  the  stat- 
ute? If  the  pleadings  raised  a  question  of 
constrnctioD,  then  they  set  In  motion  the  pro- 
cess for  ascertaining  Its  true  meaning  and 
application.  This  burden  is  cast  upon  the 
court,  and  for  the  purpose  of  ascertaining 
liie  true  meaning  of  a  statute  and  its  appli- 
cation resort  may  be  had,  not  only  to  the 
language  and  arrangement  of  the  statute,  but 
also  to  the  intention  of  the  Legislature,  the 
object  to  be  secured,  and  to  such  extrinsic 
matters  as  the  drcumstances  attending  Its 
passage,  the  sense  in  which  it  was  under- 
stood by  contemporaries  and  its  relation  to 
other  laws.  The  meanlug  of  chapter  93,  Laws 
of  1912,  in  regard  to  classifying  the  coun- 
ties for  the  purpose  of  fixing  the  Compensa- 
tion of  county  and  precinct  officers  Is  clear, 
and  Is  susceptible  of  no  construction.  The 
providon  fixing  the  compensation  of  school 
superintendent  of  counties  of  the  eighth 
class  at  $1,800  per  annum  is  equally  clear,  and 
both  parties  raise  no  question  In  regard  to 
tile  meaning  of  the  statute ;  that  Is,  that  the 
compensation  in  the  way  of  salary  of  the 
county  school  superintendent  in  classes  of  the 
eighth  class  is  fixed  at  $1,800  per  annum. 
The  fact  is  alleged  and  not  denied  that  Tnma 
county  is  within  said  ete^th  class  for  the 
purpose  of  fixing  the  compensation  of  county 
officers.  How  must  the  statute  be  applied? 
Resort  may  again  be  had  in  ascertaining  its 
application  to  the  same  tests  as  are  applied 
to  ascertaining  the  meaning.  Its  relation  to 
other  laws  must  be  considered  with  a  view 
to  effect  its  objects ;  and,  where  the  language 
used  Is  not  entirely  clear,  the  court  may,  in 
aid  of  interpretation,  consider  the  spirit,  in- 
tention, and  purpose  of  a  law,  and  may  look 
into  contemporaneous  and  prior  legislation 
on  the  same  subject,  and  the  external  and 
historical  facts  and  conditions  which  led  to 
the  enactment  of  the  proTlsions  under  re- 
view. Grannis  v.  Superior  Court,  146  CaL 
245,  79  Pac.  891.  106  Am.  St  Rep.  23. 

Applying  these  tests,  the  court  most  neces- 
sarily assume  that  the  Legislature  had  full 
authority  as  coustituted  to  enact  the  law,  else 
its  meaning  and  appUcatioa  would  be  Imma- 
terial for  any  purpose.  The  meaning  and  ap- 
plication of  the  statute  here  involved  is  con- 
ceded by  the  parties  and  by  the  lower  court, 
but  the  defendant  questions  the  authority  of 
the  Legislature  to  enact  the  law  so'  as  to  af- 
fect this  plalntlfiF,  and  the  court  so  holds.  In 
solving  the  question  of  the  authority  of  the 
Legislature  to  enact  a  law  binding  upon  the 
parties  in  the  irituatlon  we  And  these  parties, 
no  resort  can  be  bad  to  the  tests  above  men- 
tioned. Tlie  meaning  bloA.  application  of  the 
enactment  would  become  of  no  Interest,  it 
could  be  no  law.  and  therefore  aoqulres  do 
meaning  or  applicability.  To  this  effect  are 
the  cases  cited  in  the  majority  opinion  In 
Baltimore  &  P.  R.  Co.  r.  Ho^ns,  130  U.  S. 
210.  9  Sup.  Ct  508,  82  L.  Ea.  908:  Grand 


Gulf  R.  &  Banking  Co.  v.  Marshall,  12  How. 
165,  13  L.  Ed.  938 ;  Borgmeyer  v.  Idler,  159 
U.  S.  415,  16  Sup.  Ct.  34,  40  L.  Kd.  199; 
Louisville  &  N.  R.  Co,  v.  Louisville,  166  U. 
S.  709,  17  Sup.  Ct,  725,  41  L.  Ed.  1173 ;  MU- 
ler  V.  CornwaU  R.  Co.,  168  U.  S,  133,  18  Sup. 
Ct.  34,  42  L.  Ed,  409 ;  Capital  TracUon  Co.  v. 
Hof,  174  U.  S.  4.  19  Sup.  Ct  580.  43  L.  Ed. 
873,  and  other  authorities  cited  therein. 

The  validity  of  a  statute  is  not  to  be  de- 
termined by  what  has  been  done  in  any  par- 
ticular instance,  but  by  what  may  be  done 
under  it,  not  from  Its  effect  In  a  particular 
case,  but  upon  its  general  puiiwse,  and 
its  efficiency  to  effect  that  end.  Rochester 
V.  West,  164  N.  T.  510,  58  N.  E.  673,  53  L. 
R.  A.  548.  79  Am,  St.  Rep.  659.  Applying  this 
rule  then  what  may  be  done  under  chapter 
93.  Laws  of  1012?  Can  the  plainUff  daim  a 
salary  at  the  rate  of  $1,800  per  annum  as 
superintendent  of  schools  vt  Tuma  county? 
That  l8  the  question  here  presented,  and 
where  such  question  is  involved,  the  validi- 
ty of  a  statute  Involved  is  before  the  court. 
The  validity  of  this  same  statute  was  be- 
fore this  court  in  I^tty  r.  Gre«ilee  Coun- 
ty*  14  Ariz.  422,  130  Pac.  757,  and  we  held' 
the  statute  valid  in  that  case.  *  Again  the 
question  Is  raised  and  is  before  n&  Be- 
cause we  have  once  held  a  statute  valid 
is  no  reason  why  this  court  Is  ousted  of 
Jurisdiction  to  pass  upon  the  question  in  an- 
other case.  The  former  case  is  controlling  to 
be  sure,  bat  we  acquire  Jurisdiction  by  the 
appeal  to  so  state  and  vacate  a  Judgment 
which  la  based  upon  the  Tlew  that  the  stat- 
ute is  invalid,  and  our  o^nion  in  the  former 
case  Is  wrong.  We  have  held  tUs  statute 
valid,  and  the  holding  of  this  court  is  binding 
upon  the  lower  court  as*  the  law.  The  lower 
court  has  disregarded  the  holding  of  tbls 
court  upon  tMt  question,  and  therefore  has 
disregarded'  the  law  in  this  causfr  The  conrt 
thereby  erred  as  to  the  law. 

In  Albertype  Company  v.  F^t  OomiMuiy, 
102  Tex.  2ZU  114  S.  W.  791,  the  conrt  says 
that:  "The  construction  placed  by  the  Court 
of  Civil  AK>eaIs  up<m  the  antl-truat  act 
•  •  «  put  that  law  in  conflict  with  article 
1.  section  8.  clause  4,  of  the  Constitution  of 
the  United  States,  therefbre,  the  validity  of 
that  law  Is  involved  in  this  case,  and  this 
conrt  has  Jurisdiction  of  the  cause." 

In  Chaplin  v.  Comndssloners,  126  lU.  264, 
IS  N.  E.  765,  that  court  said:  "Where  it  can 
be  aeea  that  the  constitutional  question  rais- 
ed is  one  which  may  be  fairly  r^rded  as 
datable,  we  think  the  question  of  the  validi- 
ty of  a  statute  becomes  involved  in  the  case, 
within  the  meaning  of  the  statute  legulatinff 
Jurisdiction  of  appeals." 

Section  4  of  article  6  of  our  Constitution 
was  adopt^ed,  with  slight  alteration  of  lan- 
guage, from  section  4  of  article  4  of  the  Coa- 
stitutiou  of  the  state  of  Washington  of  18S8. 
In  the  Wasbi^ton  provision  the  exception 
under  consideration  is:  "Unless  the  action 
involves  the  legality  of  a  tax,  impost,  assesS' 
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nient,  toll,  municipal  fine,  or  the  vaUdity  of  a 
statute."  Our  provision  substitutes  the 
word  "validity"  for  the  word  "legality"  of 
the  Washington  provision,  and  omits  the 
words  "the  validity"  found  In  the  Washing- 
ton provision  before  the  words  "of  a  statute." 
Thus  in  effect,  so  far  as  hare  Involved,  the 
two  provisions  are  Identical. 

For  a  guidance  in  applying  this  provision 
I  would  loolc  to  the  decisions  of  the  Supreme 
Court  of  Washington  as  persnasive  authority, 
most  strongly  directing  me  In  applying  this 
provision. 

In  Hairy  v.  Thurston  County,  31  Wash. 
638,  72  Pac.  4S8,  that  court  enterUlned  an 
appeal  Involving  an  original  claim  of  $62.45, 
founded  upon  a  claim  for  mileage  allowed  by 
a  statute  the  superintendent  of  Schools, 
while  necessarily  traveling  about  his  county 
visiting  the  common  schools.  The  county  re- 
sisted the  payment  of  the  claim  because  the 
statute  allowing  mileage  was  alleged  to  be 
unconstitutional  and  void  as  In  conflict  with 
a  provision  of  the  state  Constitution.  The 
court  instructed  a  verdict  for  the  plaintiff 
for  $62.40,  being  the  aggregate  sum  claimed 
in  four  causes  of  action,  and  rendered  a  Judg- 
ment thereon.  The  county  appealed  from 
the  Judgment  The  court  says  in  reference  to 
Jnrlfldletion:  "The  article  of  the  Constitu- 
tion defining  the  appellate  Jurisdiction  of  this 
court  provides  that  'its  appellate  Jurisdiction 
shall  not  extend  to  civil  actions  at  law  for 
the  recovery  of  money  or  personal  property 
when  the  original  amount  In  controversy  or 
the  value  of  the  property  does  not  exceed 
the  sum  of  two  hundred  dollars,  unless  the 
action  Involves  the  legality  of  a  tax.  Impost, 
assessciient,  toll,  municipal  fine,  or  the  validi- 
ty of  a  statute.*  *  •  •  It  will  be  ob- 
served that  the  amount  in  controversy  be- 
tween the  parties  Is  InsufQcIent  to  bring  the 
action  within  the  appellate  Jurisdiction  of 
this  court,  and  that  the  action  Is  appealable, 
only  because  the  appellant  questions  the 
validity  of  the  statute  upon  whldi  the  first 
cause  of  action  Is  founded." 

In  Shook  V.  Sexton,  37  Wash.  509,  79  Pac. 
1093,  the  amount  Involved  was  $150,  the  al- 
leged value  of  a  horse.  The  form  of  the 
action  was  replevin.  A  stipulation  was  en- 
tered Into  by  the  parties  containing  the  fol- 
lowing provision:  "It  Is  further  stipulat- 
ed that,  if  the  court  finds  the  ordinance  set 
up  in  the  answer  to  be  valid,  legal,  and  con- 
stttntlonalt  Uien  Judgmmt  shall  be  entered 
for  the  defendant;  but,  If  the  court  finds 
that  ordinance  is  InvaUd,  illegal,  and  un- 
constitutional,  then  Judgment  shall  be  enter- 
ed for  the  plaintiff."  The  court  held  the 
ordinance  valid.  The  plaintiff  appealed. 
The  court  said:  "The  amount  in  controver- 
sy la  not  within  the  Jurisdiction  of  this 
court;  but,  inasmuch  as  the  validity  of  the 
ordinance  was  considered  as  In  issue,  this 
court  baa  Jurisdletl<m  of  the  appeal,  under 


section  4  of  article  4  of  the  state  Constitu- 
tion." 

These  are  the  last  expressions  of  the  Su- 
preme Court  of  the  state  of  Washington  up- 
on this  provision  of  the  Constitution  of  that 
state,  and,  while  not  controlling,  they  are 
highly  persuasive  to  me,  sustaining  the  prin- 
ciple that  when  the  court  below  has  neces- 
sarily ruled  In  passing  Judgment  upon  the 
constitutionality  o(  a  statute,  without  a  di- 
rect, affirmative  consideration  of  such  ques- 
tion, the  Judgment  entered  could  not  be  sO 
entered,  then  the  validity  of  such  statute  Is 
involved,  and  this  court  has  appellate  Juris- 
diction, regardless  of  the  original  amount 
claimed.  Such  Is'  this  case.  This  court  has 
appellate  Jurisdiction  because  the  validity  of 
the  provisions  of  chapter  93,  Laws  of  1912, 
is  involved  In  the  action.  City  of  Eureka 
T.  Wilson,  15  Utah,  53,  48  Pac.  41. 

Inasmuch  as  this  court  has  heretofore  held 
that  chapter  93,  taws  of  1912,  Is  a  valid  en- 
actment, and  the  superior  court  has  held 
otherwise  In  this  case,  I  think  the  Judgment 
ought  to  be  reversed  and  the  cause  remanded, 
with  instructions  to  enter  Judgment  for  the 
plaintiff.  It  Is  the  plain  duty  of  the  county 
to  pay  the  superintendent  of  sdioola  the  com- 
pensation affixed  to  that  office. 

'""^'^^  Mont.  140) 

OTETIS  &  FREEMAN  v.  PARHAM. 
(No.  3373.) 

(Supreme  Court  of  Montana.   April  17.  1914.) 

1.  Sales  (8  81*)— Conbtbuction. 

Under  Rev.  Codes,  8  5047,  declaring  that 
time  is  never  considered  as  of  the  essence  of  a 
contract,  unless  by  its  terms  expressly  bo  pro- 
vided, time  is  not  of  the  essence  of  a  contract 
for  the  sale  of  sheep  which  only  provides  for 
delivei7  on  a  certain  day. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  88  217-223 ;  Dee.  Dig.  8  81.*] 

2.  SAU68  (8  81*)— Contracts— Rescission. 

Where  time  was  not  of  the  essence  of  a  con- 
tract for  the  sale  of  sheep,  the  buyers  could  not, 
under  Rev.  Codes,  8  4936,  declaring  that,  where 
delay  is  capable  of  compensation,  and  time  ha» 
not  been  declared  the  essence  of  the  obligation, 
an  offer  o£  performance,  with  coropenBation  for 
delay,  may  be  made  at  any  time  after  It  is  due, 
claim  violation  of  the  contract  or  rescind  for 
nondelivery  on  the  day  specified,  without  giving 
the  seller  an  opportunity  to  tender  performance 
with  compensation  for  delay ;  and  the  seller,  to 
protect  his  rights,  must,  within  a  reasonable 
time,  tender  performance,  coupled  with  an  offer 
to  compensate  for  delay. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  88  217-223;  Dec.  Dig.  8  81-*1 

3.  Evidence  <8  445*)  —  Pabol  Evidence  — 

Modification  of  Contract. 

Where  n  contract  of  sale  was  in  writing, 
any  modification,  unless  executed,  must  also  be 
in  writing ;  and  hence  evidence  depending  upon 
an  executory  parol  modification  was  not  ad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  88  2052-2066;  Dec.  Dig.  |  446.*] 

Appeal  from  District  Court,  Yellowstone 
County;  Geo.  W.  Pierson,  Judge. 
Action  by  Fred  H.  Curtis,  and  Fred  E. 
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FteemaD,  copartners  doing  business  w-Sec 
the  name  of  Curtis  ft  Freeman,  against  Owen 
B.  Farham.  From  a  judgment  f^r  plaln- 
tlfCa^  defendant  ai^eals.  Reversed  and  i»- 
manded. 

F.  6.  Reynolds  and  W.  M.  Johnston,  both 
of  Bluings,  for  appellant  Miller  &  O'Con- 
nor, of  Livingston,  for  respondents. 

SAMNBR,  J.  On  June  20,  1910,  at  Jones- 
Tllle,  Mich.,  the  plaintiffs  and  the  defendant 
entered  Into  the  foUowli^  conb«ct:  "Owen 
B.  Farham,  She^  Dealer,  BllUngs,  Mmitana. 
This  is  to  certify  that  Owen  B.  Farham,  of 
Billings,  Mont,  has  this  20th  day  of  June, 
1010,  bargained  and  sold  to  Curtis  ft  Free- 
man ol  JonesTllle,  Mich.,  the  following  de- 
scribed live  stock,  and  do  hereby  guarantee 
the  title  thereto,  tIz.:  No.  head,  ^000;  de- 
scription, mixed  lambs;    brands,   ; 

price  per  cwt,  $5.50;  time  and  place  of  de- 
livery, S^t.  25,  1910,  Livingston,  Mont, 
f.  0.  b.  cars.  To  be  no  extremely  coarse 
sliaggy  wooied  lambs.  Curtis  ft  Freeman 
agree  to  use  two  days  In  receiving  lambs. 
Stock  guaranteed  to  be  in  merchantable  con- 
dition at  time  of  delivery.  All  sheep  bongbt 
subject  to  federal  Inspection.  Received  in 
part  payment  for  above-mentioned  stock, 
f2,00a  [Signed]  Owen  B.  Farham.  F.  H. 
Curtis  &  Freeman." 

The  complaint  declaring  upon  the  above 
contract  alleges  that  time  of  delivery  was 
of  the  essence  thereof,  that  no  lambs  were 
delivered  or  tendered  on  Septembr  25,  1910, 
or  for  several  days  thereafter,  that  the  lambs 
which  defendant  held  for  delivery  were  not 
of  the  requisite  kind  or  quality,  and  prays 
for  the  return  of  the  moneys  paid  down  by 
the  plaintiffs,  with  other  damages.  The  an- 
swer denies  that  Ume  of  deUve/y  was  of  the 
essence  of  the  contract  denies  that  the  lambs 
held  by  him  for  delivery  were  deficient  In 
quality,  and  pleads  excusable  delay  In  such 
delivery.  By  way  of  counterclaim,  It  Is 
alleged  that  plaintiffs  agreed  to  receive  de- 
livery on  October  4,  1910,  at  Clyde  Park  and 
Big  Timber;  that  they  refused  to  accept 
such  delivery ;  and  that  damages  accrued  to 
defendant  in  consequence  thereof.  'The  af- 
firmative allegations  of  the  answer  and  coun- 
terclaim were  pvt  In  issue  by  reply. 

Verdict  and  Judgment  were  for  the  plaln- 
tlffs.  ^e  defendant  appeals  from  the  Judg- 
ment and  from  an  order  denying  his  motion 
fbr  new  trial 

The  undisputed  facts  are:  At  the  time  the 
contract  was  made,  the  plaintiffs  were  In- 
formed that  the  lambs  referred  to  were  the 
Wirak  lambs.  The  plaintiffs  appeared  at 
Livingston  on  September  24th  for  the  pur- 
pose of  taking  delivery,  but  though  they 
remained  at  Livingston  nntil  October  2d.  no 
lambs  were  delivered  or  tendered.  The  rea- 
son for  this  was  that  part  of  them  had  be- 
come Involved  In  a  "mix-up,"  and  had  to  be 
taken  to  Clyde  Parii  tor  separation,  and  the 


other  part  had  met  with  storms  and  bad 
weather,  and  conld  not  be  brought  in  as 
soon  as  Intended.  By  message  from  defend- 
ant on  September  27th,  plalntlfls  were  in- 
formed that  Wirak  could  not  deliver  nntil 
about  October  Ist;  whereupon  they  wired  to 
defendant:  "Gcmtract  violated;  on  ground 
to  make  other  arrangements;  advise  imme- 
diately.** To  this  defraidant  rejoined:  "Con- 
tract not  violated;  will  be  able  to  make  de- 
livery soon;  will  be  up  to-night**  On  Sep- 
tember 28th  the  parties  conferred  at  Billings, 
and,  upon  the  return  of  platntltts  to  Living- 
ston, th^  saw  Mr.  Wirak,  and  learned  from 
him  that  part  of  the  Iambs  weie  at  Clyde 
Park.  On  September  80th  the  plaintiffs 
proceeded  to  Clyde  Park,  looked  over  the 
Iambs  which  were  there,  decided  they  were 
not  up  to  the  requlremoits  of  tba  contract 
and  came  back  to  LivlngstUL  On  Octc^ 
2d,  after  making  demand  on  defendant  tor 
the  moneys  paid  down  on  the  contract 
which  was  refused,  they  returned  to  Mich- 
igan. 

The  other  issues  of  &jct  were  tbe  sab- 
Ject  of  conflicting  evidence,  but  it  Is  quite 
doubtful  whether,  upon  the  whole  case,  plaln- 
tlfls were  warranted  In  concluding  that  the 
defendant  could  not  deliver  out  of  the  Wirak 
bands,  enough  lambs  of  the  quality  required 
to  meet  the  contract  Be  that  as  It  may, 
the  plaintiff  Freeman  specifically  testified: 
"If  the  lambs  had  been  according  to  the  con- 
tract, we  would  not  have  received  them  on 
the  original  contract,  because  it  was  after 
the  time  we  were  to  receive  them." 

[1]  Ten  alleged  errors  are  assigned,  pre- 
senting certain  matters  of  practice,  and  one 
really  vital  question,  viz.:  Was  time  of  de- 
livery of  the  essence  of  the  contract?  Much 
testimony  touching  the  Intent  of  the  parties 
was  received  as  illuminative  of  this,  but  we 
do  not  reproduce  it  because  we  deem  it  whtd- 
ly  irrelevant  Section  5047,  Revised  Codes, 
provides:  "Time  is  never  considered  as  of 
the  essence  of  a  contract  unless  by  its  terms 
expressly  so  provided.**  Language  so  plain 
ought  to  leave  no  doubt  of  its  meaning  oi*  ap- 
plication, and  comment  could  serve  only  to 
obscure  It  Under  this  section,  but  one  sub- 
ject is  open  to  discussion,  and  that  Is  not 
what  the  parties  may  have  intended  to  say, 
but  what  they  did  say  In  their  contract  It 
Is  true,  of  coarse,  that  no  set  form  or  ar- 
rangement of  words  Is  necessary,  but  the 
contract  must  upon  its  face,  convey  the 
meaning  that  time  shall  be  of  the  essence. 
Our  statute  will  not  permit  an  oral  extrinsic 
showing  that  such  was  the  intention  of  the 
parties  to  a  written  contract  the  terms  of 
which  are  expressed  in  clear  and  explicit 
language.  Strunk  v.  Smith,  8  S.  D.  407,  66 
N.  W.  926;  Standard  Lumber  Ga  v.  Miller, 
etc..  Lumber  Co.,  21  Okl.  624,  96  Pac.  701; 
Snyder  v.  Strlbllng,  18  Okl.  205,  88  Pac.  222, 
233,  affirmed,  215  U.  S.  261,  SO  Sup.  Ct  73, 
54  L.  Ed.  186. 

There  la  nothing  In  the  contract  before  us 
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to  Indicate  that  time  of  delivery  ^oald  be 
deemed  as  of  Its  essence ;  but  the  respoudent 
orges  that  the  snbject-matter  was  of  such 
character  as  to  brlpg  it  within  the  decision 
of  tble  court  In  Snider  v.  Yarborough,  43 
Mont  203.  207,  115  Paa  411..  That  case 
arose,  not  upon  a  contract  of  sale,  hut  upon 
an  option  which  la  a  mere  unilateral  under- 
taking, and  the  subject-matter  of  It  was  a 
mining  claim,  a  species  of  property  subject 
to  sudden,  frequent,  and  great  fluctations  in 
value.  To  make  such  property  the  subject 
of  an  option  is  to  express  that  time  shall  be 
of  the  essence.  Waterman  v.  Banks,  144  U.  S. 
dM,  12  Sup.  Ct  646,  36  L.  Ed.  479.  Neither 
the  transaction  at  bar  nor  the  property  In- 
volved were  of  a  character  to  come  within 
the  decision  referred  to. 

The  evidence  aliunde  the  contract  touching 
the  intent  of  the  parties  as  to  time  being  of 
the  essence  was  inadmissible,  and  had  no 
probative  value.  The  court  should  have 
held,  as  a  matter  of  law,  that  time  was  not 
of  the  essence,  and  categorically  Instructed 
the  Jury  accordingly. 

[2]  For  8ut>stantial  error  in  this  regard, 
the  cause  mtist  be  retried;  and,  since  this  is 
so,  attention  is  called  to  the  fact  that  the 
effect  of  section  4936,  Revised  Codes,  appears 
to  have  been  ignored  by  every  one.  The 
plaintiffs  could  not  rescind  or  claim  a  viola- 
tion of  the  contract'ou  account  of  time,  as 
they  seem  to  have  done  on  September  27, 
1910,  without  giving  the  defendant  an  op- 
portunity to  make  tender  of  performance, 
with  compensation  for  delay;  on  the  other 
band,  the  duty  was  imposed  ui)on  the  defend- 
ant to  make,  within  a  reasonable  time  after 
September  25, 1910,  a  tender  of  performance, 
coupled  vrlth  an  offer  to  compensate  for  the 
delay,  unless  excused  therefrom  by  the  at- 
titude of  plaintlfla.  Whatt  under  the  cir- 
cumstances, was  a  reasonable  time  was  for 
the  Jury  upon  the  evidence. 

We  see  no  reversible  error  in  any  other 
respect  The  refusal  of  defendant's  offered 
instruction  No.  6  waa  wrong,  bat  relatively 
vnimportant 

[3]  The  questions  asked  toachii^  the  value 
of  the  lambs  at  Big  Timber  and  Clyde  Park 
on  October  4th  were  Improper,  and  the  court 
correctly  refused  to  permit  them  to  be  an- 
swered. The  contract  vras  In  writing.  Any 
modification  of  it  was  required  to  be  in  writ- 
ing unless  executed.  The  counterclaim,  to 
support  which  these  questions  were  asked, 
Is  based  upon  an  allied  oral,  unexecuted 
modification.  Indeitendently  of  that,  the 
questions  had  no  relevancy  to  any  matter  in 
Issue. 

The  Judgment  Is  reversed,  sind  tlie  cause 
remanded  tor  a  new  trial. 
Reversed  and  remanded. 

BRANTLT,  a  J.,  and  BOLLOWAT.  J., 
concur. 


(49  Mont  Vm 

BURLBS  V.  OREGON  SHORT  UNB  R.  Ca 
et  al. 

(Supreme  Court  of  Mootaua.   April  16,  1914.) 

1.  Carbiebs  (S  236*)— Taking  up  Passin- 
oxbs— actions—exbmplabt  damages. 

L'nder  Rev.  Codes,  6038,  defining  compen- 
sation as  the  relief  or  remedy  provldMl  for  the 
violation  of  private  rights  and  the  means  of  se- 
curing their  observance,  and  section  6017,  pro- 
viding that  111  au  action  for  a  breach  of  an  ob- 
ligation not  arising  from  contract,  where  de- 
fendant has  been  guilty  of  oppi-ession,  fraud,  or 
malice,  punitive  damages  may  be  given,  where 
it  was  alleged,  and  there  was  evidence  tending  to 
prove,  that,  though  the  engineer  of  a  tram  saw 
a  signal  to  stop,  he  failed  to  stop  for  a  passen- 
ger, oxemplary  damages  might  be  awarded,  if 
the  Jury  found  ttiat  there  was  any  oppression, 
malice,  or  fraud ;  Rev.  Codes,  i  4325,  giving  a 
right  of  action  for  the  refuMl  of  a  railroad 
corporation  to  transport  passengers  for  all  dam- 
ages sustained  thereby  not  as  claimed,  limiting 
such  damages  to  compensatory  damages. 

[Ed.  Note.— For  other  cases,  see  Carrier^ 
Cent  Dig.  «9  96&-»72:  I>tc  Dig.  |  286.*) 

2.  Dau AGES  (I  20*)— Taking  vr  Passknobs 

— ACTJONB— DaKAGBS. 

Under  Rev.  Codes,  |  6068,  providing  that 
the  measure  of  damages  for  toe  breach  of  an 
obligation  not  arising  from  contract'  Is  the 
amount  which  will  compensate  for  all  the  det- 
riment proximately  caused  thereby,  whether  it 
could  have  been  anticipated  or  not  if  the  disease 
from  which  a  person  was  suffering  was  aggra- 
vated, her  power  of  resistance  weakened,  or  her 
death  acvelerated  by  the  long  and  annoying  wait 
at  a  railroad  station,  or  failure  to  secure  assist- 
ance at  the  earliest  possible  Ume  by  reason  of 
the  en^neer's  failure  to  stop  a  train,  tbongh 
properly  signaled,  the  company  was  liable  in 
damages,  though  it  did  not  linow  of  her  illness 
or  the  probable  serious  consequences  to  follow 
from  her  missing  the  train ;  and  the  court  prop- 
erly charged  that  the  loss  of  her  strength  and 
capacity  to  resist  the  disease  so  far  as  attribut- 
able to  the  carrier's  wrongful  acts  might  be  con- 
sidered as  an  element  of  damages. 

[Bd.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  B5-B7 ;  Dec.  Dig.  {  20.*] 

3.  Carbrbs  (t  2M*)H-TAKZHa  vr  PAsaENaxu 
—Actions— BviDBWCB. 

In  an  action  against  a  railroad  company 
which  failed  to  stop  a  train  upon  signal  for  a 
passenger  suffering  from  an  internal  hemorrhage, 
evidence  that  there  were  no  accommodations  at 
the  place  where  she  was  compelled  to  wait  for 
ten  hours  for  the  next  train  was  admissible  to 
support  the  testimony  that  she  suffered  in  conse- 
qaence  of  being  compelled  to  wait  there. 

[Ed.  Note— For  other  eases,  see  Carriets, 
Cent  Dig.  SI  W8-W2;  Dec  Dig.  1  236.*} 

4.  EviDENCx  at  127*)— Res  Gist.k— Indica- 
tions oit  Pain  ob  mental  Sukfebing. 

In  an  action  against  a  carrier  tor  failing 
to  stop  a  train  on  signal  for  a  passenger  suffer- 
ing from  an  internal  hemorrhage,  evidence  that 
during  her  wait  for  the  next  train  she  manifest- 
ed her  suffering  by  moaning  was  properly  ad< 
mitted,  under  the  rule  that  apparently  spon- 
taneous muiifestatlons  of  present  feeling,  as 
distinguished  from  declarattons  describing  feel- 
ings, are  original  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  jS  377-382;  Dec.  Dig.  |  127.*] 

5.  Evidence  (|  598*)- Weigiit  and  Sum- 

CIENCT— PbEFONDEBANCK  OF  £VIDINC». 

The  preponderance  of  the  evidence  does  not 
depend  alone  on  the  number  of  witnesses  testi- 
fying to  a  fact 

[Ed.  Note.— For  other  cases,  see  Evidence 
Cent  Dig.  ||  2460-2462 ;  Dec.  Dig.  |  698.*] 
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6.  TbIAL  (I  236*)—CBEDIBILI'rT—G BOUNDS  OF 

Cbedxbilitt. 

It  was  proper  to  charge  that,  in  determin- 
ing upon  which  side  was  the  preponderance  of 
the  evidence,  the  jury  should  consider  the  op- 

fiortnnities  of  the  witnesses  for  seeing  or  know- 
Qg  the  tbiogs  abont  which  tbey  testified,  their 
conduct  and  demeanor  while  testifying,  their 
interest  or  lack  of  interest  in  the  suit,  and  the 
probability  or  improbability  of  the  troth  of  their 
statements  in  view  of  all  the  otber  evidence, 
facts,  and  circumstancea 

[Ed.  Note.— For  otber  cases,  see  Trial,  Cent 
Dig.  H  631-633;  Dec.  Dig.  {  236.*] 

Appeal  from  District  Court,  Beaverhead 
County;  J.  B.  Ptdndexter,  Judge. 

Action  b7  B.  L.  Buries,  as  administrator 
of  Qoldle  May  Buries,  deceased,  against  the 
Oregon  Short  Line  Ballroad  Company  and 
another.  From  a  Judgment  for  plaintiff,  and 
from  an  order  denying  a  new  trial,  defend- 
ants appeaL  Affirmed. 

J.  L.  Wines  and  T.  J.  Harrington,  both  of 
Butte,  for  appellants.  Lyman  H.  Bennett,  of 
Virginia  City,  and  3.  H.  AlTOrd,  of  Helena, 
for  rwpondent 

HOLLOWAT,  J.  This  action  was  prose- 
cuted by  the  administrator  of  the  estate  of 
Ooldie  May  Buries,  deceased,  to  recover  dam- 
ages alleged  to  have  been  suffered  by  ber 
during  her  lifetime  as  the  proximate  result 
of  defendants'  refusal  to  stop  train  No.  3  at 
Barrett's  Station  on  June  27,  1910.  and  carry 
her  to  Butte.  From  a  Judgment  In  favor  of 
plaintiff,  and  from  an  order  doiylng  a  new 
trial,  defendants  appealed. 

At  the  time  this  cause  of  action  arose, 
Barrett's  was  a  atation  on  the  main  line  of 
the  defendant  company's  road,  and  train  No. 
3,  bound  for  Butter  was  scheduled  to  stop 
there  upon  bdng  flagged.  On  June  2T,  1910, 
that  train,  in  dia^  of  defendant  Hughes  as 
engineer,  reached  Barrett's  on  time,  at  S  :42 
a.  m.  niere  Is  not  any  dl^te  that  this 
plaintiff  and  the  deceased,  his  wife,  reached 
the  station  la  time ;  that  the  wife  waa  then 
suffering  from  some  internal  hemorrhage, 
and  was  on  her  way  to  Butte  for  enrglca] 
treatment;  that  train  No.  3  did  not  stop; 
that  plaintiff  and  his  wife  were  forced  to  re- 
main at  the  section  house  at  Barrett's  for 
ten  hours,  until  the  next  train  for  Butte  ap> 
rived;  that  there  were  no  accommodations 
there;  that  as  a  result  the  wife  suffered  in- 
tensely, her  strength  and  power  of  resisting 
the  ravages  of  the  disease  were  greatly  les- 
sened, and  that  she  died  about  the  time  she 
reached  the  hospital  in  Butte,  on  the  after- 
noon of  the  same  day.  The  plaintiff  con- 
tends In  his  pleading  and  evidence  that  he 
went  upon  the  track  at  the  station  or  section 
house  and,  when  he  saw  the  train  approach- 
ing, waved  his  hat  until  the  engineer  gave 
two  short  blasts  of  the  whistle,  the  usual 
signal  of  recognition  of  the  fact  that  the 
flag  had  been  seen,  and  an  Indication  of  an 
intention  to  stop,  but  that  in  willful  disre- 


gard of  their  duty,  the  def^dants  did  not 
stop  the  train,  with  the  consequences  enu- 
merated above. 

.  [1]  1.  The  trial  court  Instructed  the  Jury 
that  they  might  award  exemplary  as  well  as 
compensatory  damages,  if  tbey  found  that 
the  defendants  were  guilty  of  oppression, 
malice,  or  fraud.  Counsel  for  appellants 
are  mistaken  in  assuming  that  section  4325, 
Revised  Codes,  limits  the  recovery.  In  a  case 
of  this  character,  to  actual  compensation. 
That  section  does  not  do  more  than  merely 
declare  Just  what  the  rule  of  law  applicable 
in  an  ordinary  negligence  action  would  be  in 
the  absence  of  the  statute.  3  Hutchinson  on 
Carriers  (Sd  Ed.)  |  1421;  Thomas  v.  South- 
em  R.  R,  Co.,  122  N.  C.  1005,  30  S.  E.  342. 

It  is  true  that,  "as  a  general  rule,  compen- 
sation is  the  relief  or  remedy  provided  by 
the  law  of  this  state  for  the  violation  of  pri- 
vate rights,  and  the  means  of  securing  their 
observance"  (section  6038,  Rev.  Codes);  but 
"in  any  action  for  a  breach  of  an  obligation 
not  arising  from  contract,  where  the  defend- 
ant has  been  guilty  of  oppression,  fraud,  or 
malice,  actual  or  presumed,  the  Jury,  in  ad- 
dition to  the  actual  damages,  may  give  dam- 
ages for  the  sake  of  example,  and  by  way  of 
punishing  the  defendant"  (section  6017).  In 
this  action  recovery  Is  not  predicated  alone 
upon  the  negligence  of  these  defendants. 
The  theory  of  plalnttfF'li  complaint  and  his 
evidence  ia  that  the  engineer  saw  the  ^^al 
to  stop  and  gave  recognition  1^  appropriate 
blasts  of  ttie  locomotive  whistle,  and  then. 
In  willful  dlsr^rd  of  the  rights  of  the  plain- 
tiff and  his  wife,  refused  to  stop  the  train. 
That  punitive  damages  may  be  recovered  un- 
der such  circumstances  Is  the  role  well-nlgb 
unlversaL  Arzaga  v.  Tillalba,  8S  Cal.  191. 
24  Paa  6S6;  Wilson  t.  N.  O.  &  N.  E.  R.  R. 
Co.,  63  Miss.  352;  Fell  T.  Northern  Fac.  R.  B. 
Co.  (a  C.)  44  Fed.  248;  1  White's  Personal 
Injuries  on  Railroads,  ||  176,  177  ;  3  Hntdi- 
Inson  on  Carriers,  |  1440. 

A  case  very  similar  In  Its  facts  to  this  one 
vras  presented  to  the  Supreme  Court  of  North 
Carolina,  In  WllUama  v.  Carolina  &  W.  B. 
Co.,  144  N.  C.  498,  67  S.  E.  216,  12  L.  R.  A. 
(N.  S.)  191,  12  Ann.  Cas.  1000,  and  upon  the 
question  now  under  consideration  the  court 
said:  "If  the  plaintiffs  went  to  the  usual 
place  for  rec^rlng  passengers  a  reasonable 
time  before  the  arrival  of  the  train,  and  were 
able,  ready,  and  willing  to  pay  their  fare, 
they  were  entitled  to  be  carried  to  the  next 
station.  Phillips  r.  Southern  B.  Co.,  124  N. 
C.  123.  32  S.  E.  388,  46  L.  R.  A.  163 :  North 
Chicago  St  R.  Co.  v.  WlllUms,  140  111.  275. 
29  N.  E.  672;  1  Fetter,  Carr.  Pass.  |  228. 
If  they  gave  the  requisite  signal,  It  was  the 
duty  of  the  engineer  to  stop  the  train  so 
that  they  might  take  passage  on  It.  If  he 
did  not  see  the  plaiuUffs  by  reason  of  mere 
negligence  In  not  keeping  a  proper  lookout 
ahead  of  his  train,  the  defendant  would  be 
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liable  only  for  actual  damages  resulting  from 
tbe  failure  to  stop  the  train;  but,  If  he  did 
see  them,  and  willfully  refused  to  atop  for 
the  purpose  of  receiving  them  on  the  train 
as  passengei's,  the  defendant  would  be  liable 
to  punitive  damages,  In  addition  to  those 
which  are  merely  compensatory." 

[2]  2.  Complaint  is  made  of  instruction 
No.  10  in  so  far  as  it  permitted  the  jury  to 
consider,  as  an  element  of  damages,  the  loss 
upon  the  part  of  Mrs.  Buries  of  her  strength 
and  capacity  to  resist  the  disease  from  which 
she  suffered,  so  far  as  that  loss  was  attribu- 
table to  the  wrongful  acts  of  the  defendants. 
While  it  la  tme  tbat  tbe  defendanta  were  not 
responsible  for  Mrs.  Bnrles*  sickness,  they 
cannot  escape  the  consequences  of  their  acts 
upon  that  score.  Section  60G8,  Revised 
CJodes,  provides:  "For  the  breach  of  an  obli- 
gation not  arising  from  contract,  the  meas- 
ure of  damages,  exc^t  where  otherwise  ex- 
pressly provided  by  this  Code,  is  the  amount 
which  will  compensate  for  all  the  detriment 
proximately  caused  thereby,  whether  it  could 
taave  been  anticipated  or  not."  If  the  disease 
from  which  Mrs.  Builes  was  suffering  was 
accraTated.  or  her  power  of  resistance  weak- 
ened, or  her  death  accelerated  by  the  long 
and  aimoylDg  wait  at  Barrett's  and  the  fail- 
nre  to  secure  surgical  assistance  at  the  earli- 
est posslUe  time,  defendants,  by  whose 
wrongful  acts  these  consequences  were 
brought  aboal^  must  respond  in  damages; 
and  it  is  wlu^  Immaterial  that  they  did 
not  know  at  the  time  of  the  fact  of  her  Ill- 
ness or  the  probable*  serious  conseqneaces  to 
f&llow  from  her  missing  the  train.  This 
nOe  Is'  so  universally  recognized  by  the 
oourta  and  textwriters  that  a  single  refer- 
^ce  will  suffice.  S  Hntdilnson  on  Carriers, 
1 1432,  and  cases  dted. 

[I]  a  The  trial  court  did  not  err  in  admit- 
ting evidence  tbat  there  were  not  any  accom- 
modations at  Barrett's,  where  Mrs.  Buries 
was  compelled  to  stay  for  ten  hours,  or  until 
the  arrival  of  the  next  train  for  Butte.  If 
this  platntur^  for  instance,  had  been  wrong- 
fully put  off  the  train  at  Barrett's,  be  could 
show  the  surroundings  as  reflecting  upon  the 
extent  of  the  inconvenience  he  suffered.  The 
same  rule  is  applicable  here.  Negligence  is 
not  iwedicated  upon  the  failure  of  the  defend- 
ants to  provide  accommodations  at  Barrett's; 
but  the  complaint  is  made  tbat  Mrs.  Buries 
was,  by  the  wrongful  acts  of  the  defendants, 
forced  to  r^aln  at  a  place  where  there 
were  not  any  accommodations,  and  evidence 
of  this  fact  was  competent  as  reflecting  upon 
the  probability  of  plalntUTs  story  that  she 
suffered  in  consequence  of  being  compelled  to 
wait  at  that  point,  and  under  the  circum- 
stances as  th^  were  there  presented.  Wil- 
liams V.  VanderbUt,  28  N.  T.  217,  84  Am. 
DeaaSS. 

[4]  4.  Complaint  Is  made  that  plaintiff  was 
permitted  to  testify  that  during  the  wait  at 
Barrett's  his  wife  manifested  .her  suffering 


by  moaning.  The  evidence  was  properly  ad- 
mitted. In  Abbott's  Mode  of  Proving  Facts 
(2d  Ed.)  345,  it  is  said:  "The  apparently 
spontaneous  maaifestations  of  present  feeling 
by  demeanor,  gesture,  outcry,  moan,  tears, 
and  the  like,  as  distinguished  from  declara- 
tions describing  feelings,  are  original  evi- 
dence." 

[6, 1]  5.  Mnally,  It  is  insisted  tbat  the  evi- 
dence Is  iDsufflclent  to  justify  the  verdict. 
It  is  not  controverted  that  plaintiff  gave  a 
proper  signal  to  stop  the  train;  but  it  is 
most  earnestly  urged  upon  us  that  the  evi- 
dence Is  overwhelmingly  preponderant  that 
the  engineer  did  not  see  It  and  could  not 
have  seen  It  under  the  circumstances  of  the 
case  as  narrated  by  the  plaintiff,  and  tbat  no 
answering  signal  was  given.  It  Is  true  that 
the  engineer,  the  fireman,  and  brakeman  on 
the  train  at  the  time  each  testified  that  the 
stop  signals— two  short  blasts  of  tbe  whistle 
— were  not  given,  and  the  engineer,  fireman, 
and  two  other  employes  of  the  company  ex- 
pressed opinions  that  a  person  in  the  situa- 
tion of  the  plaintiff,  dressed  as  he  was,  could 
not  be  seen  for  1,000  feet,  and  that  the 
engineer  could  not  have  distinguished  that 
he  was  attempting  to  stop  the  train  for  more 
than  "200  or  300  feet"  (Hughes) ;  "300  or  400 
feet"  (Palmer);  "200  feet"  (Hale);  "350  or 
400  feet"  (Elwlo).  Tbe  plaintiff  testified 
that  he  was  about  1,000  feet  from  the 
train  when  his  signals  were  answered  by  the 
engineer.  L.  K.  Adams,  a  witness  for  the 
plaintiff,  testified  that  be  bad  stopped  this 
same  train  at  Barrett's  during  April  and 
May,  by  merely  waving  bis  hand,  when  the 
train  was  1,000  feet  away,  and  that  his  signal 
had  been  seen  and  answered.  The  preponder- 
ance of  the  evidence  does  not  depend  alone 
upon  the  number  of  witnesses  who  testify 
to  a  fact.  The  court  very  properly  told  the 
Jury  that,  in  determining  upon  which  side 
was  the  preponderance  of  the  evid«ice,  they 
"should  take  into  consideration  the  opportuni- 
ties of  the  several  witnesses  for  seeing  or 
knowing  the  things  about  which  they  tes- 
tify, their  conduct  and  demeanor  while  tes- 
tifying, their  Interest  or  lack  of  interest,  if 
any.  In  the  result  of  the  suit,  the  probability 
or  improbability  of  the  truth  of  their  several 
statements,  in  view  of  all  the  other  evidence, 
facts,  and  circumstances  proved  on  the  trial." 

In  view  of  the  many  facts  and  circum- 
Btancra  appearing  upon  this  record  which  the 
jury  might  have  considered  as  supporting 
plaintiff's  story,  and  which  they  doubtless' 
did  consider  in  weighing  the  evidence  given 
by  the  witnrases  for  tbe  defendants,  we  can- 
not say  that  a  different  result  should  have 
been  reached. 

We  do  not  find  any  reversible  error  In  the 
record.  The  judgment  and  orAer  are  af- 
firmed. 

Affirmed. 

BBANTLT,  C.  J.,  and  SANNER,  J.,  concur. 
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NORTHERN  PAC-  RT.  CO.  T.  HATISWIRTH. 
(No.  3371.) 

(Supreme  Goart  of  Montana.   April  16,  1014.) 

1.  iNjuKCnon  (1 126*)— Right  ok  Wat— Ac- 
tionb  fob  intebfbbbhcb  —  bubdbn  of 
Pboof. 

Where  a  railroad  company,  which  relin- 
quished to  the  United  States  a  section  granted 
to  it,  reserving  a  riRbt  of  way  200  feet  in  width 
on  either  side  of  its  main  line  as  then  con- 
stracted  and  operated,  brought  suit  for  dam- 
ages and  to  enjoin  defendant  from  preventing 
its  employes'  going  upon  lands  claimed  to  be 
vitMn  the  right  of  way  for '  the  purpose  of 
clianginK  the  location  of  the  road,  the  burden 
was  on  it  to  show  definitely  the  location  of  the 
main  line  at  the  date  of  the  relinquishment,  and 
that  the  hind  involred  was  within  the  strip  re- 
served. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  S  276;  Dec  Dig.  {  126.»] 

2.  Appeal  ano  Ebbok  (S  604*)  —  Rbcobd  — 

FOBM— StATBUBNT  op  KTIDEHCB. 

Under  Snpreme  Conn  role  7,  snbd.  3  (44 
Mont,  ixx,  123  Pac  li),  providing  that,  in  eq- 
uity caaes  and  matters  and  proceedings  of  an 
equitable  nature  wber^  questions  of  fact  aris- 
ing on  the  evidence  are  to  be  submitted  for  re- 
view, the  testimony  shall  be  presented  by  ques- 
tion and  answer,  in  an  action  by  a  railroad 
company  for  damages  and  to  enjoin  interfer- 
ence with  a  change  in  its  line  of  road  involving 
the  guesUon  as  to  the  location  of  its  right  of 
way,  it  was  not  entitled  to  a  determination  on 
the  merits  of  an  appeal  from  a  judgment  for 
defendant  where  the  evidence,  particul)arliy 
that  relating  to  the  location  of  the  right  of 
way,  was  in  narratiTe  form  in  the  bill  of  ex- 
ceptions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  2910,  2916;  Dec  Dig.  i 
flO*.-] 

&  Appbal  and  Ebbob  <i  1009*)  —  Pbesuup- 

TI0N8  IN  StJPPOBT  OF  JUDGMEST— 0MI88I0M8 
FBOH  BBCOBD. 

Where,  on  appeal  in  an  action  by  a  rail- 
road company,  which,  in  relinquishing  a  section 
to  the  United  States,  reserved  a  right  of  way 
across  such  section,  described  by  reference  to 
its  main  line  as  then  located,  to  enjoin  inter- 
ference with  a  change  in  its  line  involving  a 
question  as  to  the  location  of  the  right  of  way, 
maps  and  charts  by  reference  to  which  witneifa- 
es  testified  relative  to  the  location  of  the  main 
iine  at  the  date  of  the  relinquishment  were  not 
in  the  record,  tiie  trial  court's  finding  was  con- 
durive. 

[Eld.  Note.r-For  other  cases,  see  Appeal  aod 
Error,  Gent  Dig.  ||  89T0-3978;  Dec  Dig.  | 
1009.*] 

4.  QuntTiNQ  Title  ({  34*)  —  Couplaint  — 

SDFFICaENCY. 

In  an  action  by  a  railroad  company,  a 
complaint  alleging  Its  title  to  a  right  of  way, 
^at  its  employes  were  about  to  enter  upon  a 
portion  of  toe  right  of  way*  for  the  purpose  of 
double- tracking  and  changing  its  line,  and  that 
defendant  with  force  and  arms,  prevented  them 
from  entering  thereon  and  performing  sucb 
work,  and  that  unless  enjoined  he  would  pre- 
vent the  railroad  company  from  completing  the 
work,  thereby  cansing  great  and  irreparable 
damage,  did  not  state  a  caase  of  action  to  quiet 
title,  under  Rev.  Codes,  {  6S70,  authorizing  an 
action  by  anjy  person  against  another  daimins 
an  interest  or  estate  in  real  property  adverse 
to  him  for  the  purpose  of  determining  such  ad- 
verse claim,  as  it  did  not  allege  that  defendant 


asserted  a  claim  to  any  part  of  the  right  of 
way  adverse  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  IS  69,  71,  72,  io,  77;  Deo^Dig. 
9  34.*J 

Appeal  from  District  Court,  Missoula  Coun- 
ty; F.  C.  Webster,  Judge. 

Action  by  the  Northern  Pacific  Railway 
Company  against  A.  Haoswirtb.  From  a 
Judgment  tot  defendant,  plaintiff  anteals. 
Affirmed. 

Conn  &  Rasch,  of  Helena,  for  appellant 
Elmer  E.  Hersbey,  of  Missoula,  for  respond- 
ent 


BRANTLT,  O.  J.  This  action  was  brongbt 
by  the  plaintiff  to  recover  of  the  defendant 
damages  for  unlawfully  interfering  witta  Its 
agents  and  servants  while  engaged  in  con< 
stractlon  work  upon  the  portion  ot  its  xi|^t 
of  way  which  Ues  within  and  actbes  the  W. 
%  of  the  N.  W.  %  of  section  17.  township  11 
N.,  range  15  W.,  of  the  Montana  ptlne^wl 
meridian,  in  Missonla  coonty,  and  also  to 
obtain  relief  by  way  of  Injonctton  to  prevoit 
like  condnct  by  the  defendant  In  the  fotnre. 
which.  It  Is  alleged,  he  threatens  to  cnntlnoe. 

On  March  11,  1903.  the  plaintiff,  being  tbe 
owirer  of  section  17  as  successor  of  tbe 
Northern  Pacific  Railroad  Company,  ytr- 
tne  of  the  grant  to  the  latter  by  the  federal 
goTemmoit  to  aid  In  the  constmctian  ot  its 
road  and  telegraph  Une,  and  taaving  elected 
to  arall  Itself  of  tbe  pzorlslona  of  the  act  of 
Congress  (80  Stat  at  Large,  p.  597),  re- 
linquished it  to  the  United  States.  Tbe  rea- 
son for  this  election  was  thai;  prior  to  tbe 
official  surrey  of  tbe  public  lands  In  tbat  lo- 
cality, one  Jacob  S.  MareselUs  had  made  a 
homestead  settlement  vhkh  Iniduded  the  W. 
H  of  the  N.  W.  ^  of  the  section,  and  dedred 
to  secure  patent  therefor.  In  its  relinquish- 
ment the  plaintiff  expressly  reserved  a  right 
of  way  200  feet  In  width  on  ^tber  dde  of  its 
main  line,  "as  tbe  same  Is  now  constructed 
and  operated  on,  or  over  or  across  said  de- 
scribed premises."  On  August  26,  1904,  Mar- 
sellis  secured  patent,  and  on  May  11,  1908, 
conveyed  to  Sylvia  May  Hanswirth,  the  wife 
of  the  defendant,  the  deed,  expressly  except- 
ing the  right  of  way  of  plalntifT.  When  this 
controversy  arose,  the  plaintiff's  engineers 
and  employes  were  engaged  in  doubIe-tra<A- 
Ing  that  portion  of  the  line  extending  from 
Garrison  to  Missoula,  aiid  otherwise  Improv- 
ing tbe  track  conditions  by  straightening 
curves,  reducing  grades,  etc.  To  accomplish 
this,  it  became  necessary  to  shift  the  line  in 
places  from  one  portion  of  tbe  right  of  way 
to  another.  The  plaintlflfs  fence,  extending 
along  the  north  side  of  its  track,  bad  there- 
tofore stood  at  a  distance  of  50  feet  from  it 
On  March  10,  1909,  the  plaintiff's  employes, 
desiring  to  borrow  material  from  the  ri^t 
of  way  on  that  side,  and  presuming  that  it 
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extended  to  the  full  width  of  200  feet  from 
the  center  of  the  main  track,  were  proceeding 
to  moTe  the  track  160  feet  farther  toward 
the  north,  when  they  were  stopped  by  the  de- 
fendant Thereupon  this  action  was  brought 

After  deralcning  the  plalnUtTfi  title  and 
stating  the  diaracter  of  the  wdrk  b^g  done, 
the  complaint  alleges:  "That  on  or  about 
March  10,  1909,  and  when  a  portion  of  the 
men  so  emi^oyed  by  this  plalntifF  were  about 
to  enter  upon  a  portion  of  the  right  of  way 
of  this  plaintifT,  situated  in  the  west  one- 
half  of  the  northwest  one-quarter  of  section 
seventeen  (17)  aboTe  referred  to,  the  same 
being  a  portion  of  the  right  of  way  so  re- 
served by  this  plaintiff  across  said  premises 
as  hereinabove  described,  for  the  purpose  of 
carrying  on  said  work  of  construction  and 
line  change,  and  in  the  preliminary  stages 
thereof,  the  defendant  with  force  and  arms, 
altered  upon  said  lands,  and  prevented  the 
Bald  servants  and  employes  of  this  plaintiff 
from  entering  thereon  and  performing  said 
contemplated  work,  and  threatened  to  inflict 
bodily  injury  npon  them  if  they  attempted 
•o  to  do  and  persisted  therein,  and  now 
threatens  to  Inflict  such  bodily  injury  If  said 
■ervaata  and  employfia  should  at  any  subse- 
quent time  attempt  to  enter  upon  said  lands 
and  prosecute  such  work;  and  that  by  his 
said  actions  and  conduct  the  said  defendant 
has  pravotted  this  plalnUfC  from  carrying 
4m  the  said  woi^  above  r^erred  to,  and  will, 
unless  enjoined  by  this  court  forever  pre- 
vent this  plalntifC  ttom  completing  said  work, 
and  thereby  cause  great  and  irreparable 
damage  to  tills  ptaintifF;  and  that,  for  the 
reasons  aforesaid  the  plaintiff  has  no,  plain, 
speedy,  adequate,  or  complete  remedy  at  law, 
and  irtqKirable  hijury  would  result  from  the 
delay  &t  giving  notice  of  this  application  for 
lestraining  order.  Plalntlfl  further  alleges 
that,  by  and  because  of  the  Interferences  of 
defendant  as  aforaald,  It  has  been  damaged 
In  the  sum  of  five  hundred  dollars." 

Upon  the  filing  of  the  complaint,  supported 
by  affidavits,  the  court  granted  a  temporary 
Injunction.  The  defendant  answered,  putting 
In  issue  the  right  of  plaintiff  to  any  portion 
of  the  land  north  of  the  fence.  The  parties 
waived  a  trial  by  Jury.  The  court  having 
heard  the  evidoice,  denied  plaintiff's  motion 
for  findings  and  judgment  in  Its  favor,  dis- 
missed the  action,  and  awarded  defendant 
Judgment  for  Ida  costs.  The  plaintiff  has 
appealed. 

[1-31  Counsel  for  plaintiff  have  submitted 
the  case  to  this  court  upon  the  theory  that 
it  ts  an  action,  under  section  6870  of  the  Re- 
vised C!odes,  to  det^mtne  an  adverse  claim 
by  the  defendant  They  contend  that  the 
evidence  dearly  and  undlsputably  establishes 
the  fiact  that  it  reserved  its  right  of  way  to 
the  full  extent  of  200  feet  on  either  side  of 
its  main  track,  as  It  was  located  and  operat- 
ed at  the  time  of  the  relinquishment,  and 
thus  put  beyond  controversy  its  title  and 


right  to  the  possession  of  It  Hence  there  is 
no  Justification  In  the  evidence,  they  say,  for 
a  finding  for  the  defendant  This  would  be 
a  correct  statement  of  the  situation,  did  the 
evidence  as  presented  in  the  bill  of  excep- 
tions disclose,  with  any  degree  of  certainty, 
the  location  of  the  reserved  strip  through 
the  Hauswlrth  land.  The  reservation  made 
at  the  time  of  the  rellnqalshment  was  not 
of  a  right  of  way  generally  over  any  portion 
of  section  17  in  controversy,  but  by  Its  terms 
it  limited  plaintiff's  right  to  the  use  of  a 
strip  200  feet  in  width  on  either  side  of  its 
main  line,  as  It  was  then  constructed  and 
operated.  In  order  for  the  plaintiff  to  ob- 
tain any  relief,  the  burden  was  upon  it  to 
show  that  it  was  being  prevented  by  defend- 
ant from  using  some  portion  of  the  strip  thus 
reserved.  As  a  part  of  its  case,  It  was  in- 
cumbent upon  It  to  locate  deflnltely  the  posi- 
tion of  the  main  line  of  Its  road  at  the  date 
of  the  rellnqulsbment  The  condition  of  the 
evidence  is  such  that  It  cannot  be  determined 
from  It  whether  the  defendant  unlawfully 
and  wantonly  Interfered  with  plalntUTs 
agents  and  their  operations,  or  whether  he 
was  within  his  rights  in  preventing  a  tres- 
pass npon  his  wife's  land.  In  the  first  plaee, 
the  body  of  the  evidence  is  in  narrative  form. 
This  is  particularly  true  of  all  that  portion 
of  It  which  was  Introduced  for  the  purpose  of 
locating  the  main  line  of  track  as  construct- 
ed aa  March  11, 1908.  Because  of  this  omis- 
sion to  observe  the  rule  applicable  to  such 
cases,  the  plaintiff  is  not  entitied  to  have  a 
determination  of  the  appeal  on  tiie  merits. 
Rule  Til,  subd.  8,  44  Mont  xxz,  128  Pac.  xl ; 
Ullmore  v.  Ostronich,  48  Mont  — ,  187  Fac. 
878.  Passing  by  the  omission  to  observe  tiie 
rule,  it  appears,  In  the  second  plaoe,  that 
atnce  the  location  of  tiie  main  line  of  track 
as  it  was  originally  constructed,  it  has  twice 
beoi  shifted  further  toward  the  north.  In 
describing  these  ^nges,  the  witnesses  re- 
ferred to  maps  and  duirts,  Indicating  the 
location  of  the  line  at  differoit  times  by  the 
use  of  the  words  "here,"  "there,"  etc.  For 
illustration:  The  principal  witness  testified 
in  this  eonpection  as  follows:  "There  have 
been  two  changes  made  In  that  main  line; 
that  is  all  I  know  of.  That  is,  this  old  line 
and  the  present  new  one,  excepting  here  com- 
ing this  way.  There  would  be  two  changes — 
three  lines.  The  first  line  would  be  the  old 
grade.  The  second  line  was  run  in  1901-02, 
and  the  third  was  run  in  1908-09."  The 
maps  and  charts  do  not  accompany  the  rec- 
ord. Without  the  aid  of  them  we  cannot  un- 
derstand the  purport  of  these  and  similar 
statements  made  by  other  witnesses.  We 
therefore  cannot  undertake  to  say  that  the 
trial  court  did  not  assign  to  them  their  prop- 
er force  and  significance.  Pope  v.  Alexander, 
36  Mont  82,  92  Pac.  203,  665.  For  this  rea- 
son we  must  of  necessity,  accept  the  finding 
of  the  trial  court  as  conclusive,  whether  we 
adopt  tile  theory  of  the  case  as  we  have  stat- 
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ed  It,  or  the  theory  of  counsel  for  the  plain- 
UCf. 

[4]  Again,  If  we  accept  the  theory  of  coun- 
sel that  the  action  is  one  to  quiet  plalntlfTs 
title  under  section  6870  of  the  Revised  Codes, 
we  reach  the  same  result  The  complaint 
does  not  allege  that  the  defendant  asserts 
a  claim  to  any  portion  of  the  right  of  way 
adverse  to  the  plaintiff.  Hence  It  does  not 
state  a  cause  of  action. 

The  judgment  la  affirmed. 

Affirmed. 

HOLLOWAT  and  SANNEi^  3J.,  ConcDr. 


m  Ner.  leO) 

SCHHITT  et  al.  v.  JENSON  et  al. 
<No.  2086.) 
(Supreme  Court  of  Nevada.   May  4,  1014.) 

GUABOIAN  AND  WABD  (f  112*)— CUOTODT  AND 

Cabb  op  Wabd's  Estate— Real  Pbopebtt. 
By  a  divorce  decree  and  also  by  agreement 
of  the  parties,  community  property  of  husband 
and  wile— a  house  and  lot— was  "set  aside  for 
the  use,  support,  maiutenaDCe,  and  education  of 
the  minor  children."  Held,  tbat  the  purposes  of 
the  trust  included  any  disposition  necessary  for 
the  support  and  education  of  the  children,  and 
hence  the  execution  of  a  mortgage  by  the  guard- 
ian for  $3,000  for  the  purpose  of  paying  off  a 
prior  mortgage  and  saving  the  property  as  a  home 
for  the  children  was  witnin  the  purposes  of  the 
trust  and  authorized. 

 [Ed.  Note.— For  other  cases,  see  Guardian  and 

Ward,  Cent  Dig.  §§  401-404;  Dec.  Dig.  i 
112.*] 

Appeal  from  District  Conrt,  Washoe  Coun- 
ty ;  Thomas  F.  Moran,  Judge. 

Action  to  foreclose  mortgage  by  Lizzie  K. 
Schmltt  and  John  Schmitt,  Jr.,  executrix  and 
executor,  against  Charlotte  E.  Jenson  and 
others.  From  a  Judgment  of  foreclosure  for 
plaintiffs,  defendants  appeal.  Affirmed. 

Stoddard,  Moore  A  Woodbnm,  of  Bmo,  for 
appellants.  W.  A.  Massey,  of  Beno,  for  re- 
spondents. 

TALBOT,  G.  J.  By  this  appeal  it  Is  sought 
to  luiTe  set  aside  a  iecsee  of  foreclosure  of 
a  mortgage  which  was  executed  under  the 
following  dicnmstances:  On  Febrnary  23, 
1906,  while  the  house  and  lot  covered  by  the 
mor^ge  belonged  to  Thomas  Dougherty  and 
Lottte  E.  Dougherty,  his  wife,  as  community 
property,  they  entered  into  the  following 
agreement  relating  thereto:  "It  is  hereby 
stipalated  and  agreed  by  ajid  between  Lowers 
&  Huskey,  attorneys  and  agents  for  Lottie  E. 
Dougherty,  and  Thomas  Dougherty,  that  In 
ease  suit  Is  brought  by  the  said  Lottie  E. 
I>ougherty  against  the  said  Thomas  Dough- 
erty, for  a  divorce  from  the  said  Thomas 
Dougherty  and  the  said  suit  Is  prosecuted  to 
a  final  decree  of  divorce,  then  and  in  that 
case,  Lottie  E.  Dougherty  and  her  attorneys, 
lowers  &  Huskey,  will  have  stated  In  and  as 
a  part  of  said  decree  of  divorce,  that  the 
real  property  now  belonging  to  the  said  Lot- 


tie Dougherty  and  the  said  Thomas  Dough- 
erty, to  wit,  a  cottage  situated  at  the  comer 
of  Sixth  and  Ralston  streets.  In  Reno,  Ne- 
vada, and  now  occupied  by  the  said  Lottie  E. 
Dougherty  and  her  fonr  minor  children,  El- 
vln,  EMlth,  Chester  and  Thomas,  shall  be 
set  aside  for  the  sole  and  separate  nse,  sup- 
port, maintenance  and  education  of  the  said 
minor  children,  and  that  the  custody  and 
care  of  the  said  minor  children  stmll  be  left 
and  remain  with  the  said  Lottie  B.  Dough- 
erty during  her  good  behavior  and  subject  to 
change  by  order  of  the  proper  court  at  any 
time  npon  a  proper  and  sufficient  reason 
therefor ;  and  both  parties  hereto  understand 
and  agree  that  the  said  decree  of  divorce  shall 
also  contain  an  order  that  the  said  Thomas 
Dougherty  shall  pay  off  the  mortgage  now 
standing  against  the  said  property  and  leave 
the  same,  within  a  reasonable  time,  clear  of 
all  Incumbrances  for  said  minor  children. 
This  stipulation  is  for  the  purpose  and  solely 
for  the  purpose  of  settling  the  rights  of  the 
undersigned  parties  to  the  community  prop- 
erty and  to  the  custody  of  their  said  minor 
children;  in  case  a  divorce  is  granted  to  the 
said  Lottie  B.  Dougherty." 

In  a  decree  of  the  district  court  for  Wash- 
oe county,  dated  the  6th  day  of  Jane,  1906* 
granting  Lottie  E.  Dougherty  a  divorce  from 
Thomas  Dou^erty,  and  referring  to  and  fol< 
lowing  the  forgoing  agreement,  it  was  ad- 
Judged  that  the  house  and  lot  be  "set  aalde 
for  the  use,  support,  maintenance  and  educa- 
tion of  the  minor  children*'  of  the  parties 
named  In  the  agreement^  and  the  household 
furniture  belongti^  to  the  plalntlfl  and  de- 
fendant was  given  to  LotUe  B.  Dougherty, 
the  plalntlfr  In  that  action.  The  custody  of 
the  children  was  awarded  to  tiie  mother.  At 
the  time  of  the  execution  of  the  agreement 
and  the  rendition  of  the  decree  dissolving  the 
marriage  and  setting  the  real  property  over 
for  the  support,  education,  and  maintenance 
of  the  minor  childroi,  the  property  was  snb- 
Ject  to  a  mortgi^  which  bad  been  execated 
on  the  7tb  day  of  August,  1903,  b>r  Thomas 
and  Lottie  E.  Dougherty  to  the  Bank  of  Ne- 
vada for  $1,000  and  Interest  On  the  12tfa 
day  of  October,  1907,  Lottie  B.  Dougherty, 
for  Uie  purpose  of  admlnisterlnsr  tbe'pxt^ 
erty  mentioned,  under  the  supervision  and 
direction  of  the  conrt,  for  the  support,  main- 
tenance, and  education  of  the  minor  children, 
was  duly  appointed  and  qualified  as  guard- 
ian of  their  persons  and  estates.  On  the  24tb 
day  of  March,  1908,  upon  petition  and  notice, 
for  the  purpose  of  preserving  the  property 
from  foreclosure  and  sale  under  the  mort- 
gage mentioned,  which  then  remained  unsat- 
isfied, and  for  the  purpose  of  securing  funds 
for  the  support  and  education  of  the  minor 
children,  she  obtained  an  order  of  the  court 
directing  her  as  guardian  to  remortgage  the 
property  for  the  sum  of  $.1,000.  Pursuant  to 
the  direction  of  the  court  by  that  order,  and 
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for  the  purpose  of  securing  funds  to  preserve 
the  property  and  secure  money  for  ttie  sup- 
port, maintenance,  and  eduontton  of  the  ckll- 
dreu,  she  borrowed  $3,000,  and  to  secure  the 
payment  thereof  executed  the  mortgage  or- 
dered foreclosed  by  the  decree  in  this  case. 
Dnrlng  the  six  years  since  the  execution  of 
this  mortage,  no  part  of  the  inrbudpal  or  in- 
terest has  been  paid. 

For  the  appellants  It  Is  contended  that  the 
district  court  had  no  power  to  antborlze  the 
guardian  to  borrow  the  $3,000  or  to  execute 
the  mortgage,  and  that  it  is  not  enforceable 
against  the  property  of  the  wards  because  at 
the  time  it  was  executed  there  was  no  statute 
in  this  state  authorbdng  the  guardian  to 
mortgage  or  Incumber  real  estate  of  the 
wud.  Gases  are  cited  holding  that  a  guard- 
ian has  no  power  to  make  a  mortgage  on  the 
ward's  real  estate  'unless  authority  be  con- 
ferred upon  htm  by  statute,  upon  his  obtain- 
ing an  order  of  the  iwoper  court  If  it  be 
admitted  tliat  these  decUons  relate  to  prop- 
erty belonging  to  a  ward  through  inheritance, 
or  otherwise  unconditionally,  they  are  Inap- 
plicable in  this  case  because  this  property  did 
not  so  belong  to  these  minors.  As  the  com- 
munity property  of  the  parents,  they  could 
sell  It  or  mortgage  it,  as  they  had  previously 
done,  or  could  impress  it  with  a  trust  which 
might  necessitate  or  authorize  its  sale  or  in- 
cumbrance by  mortgage.  It  was  legal  and 
laudable  for  the  father  and  mother  to  pro- 
vide that  the  property  should  be  set  over  for 
the  support,  malnteuance,  and  education  of 
the  children,  who  had  and  acquired  no  right 
to  It  separate  from  this  trust  condition. 

The  Revised  Laws  provide: 

"The  court,  in  granting  a  divorce,  shall 
make  such  disposition  of,  and  provision  for, 
the  children,  as  shall  appear  most  expedient 
under  all  the  circumstances,  and  most  for 
the  present  comfort  and  future  well-being  of 
such  children."    Section  5840. 

"In  granting  a  divorce,  the  court  shall  also 
make  such  disposition  of  the  proijerty  of  the 
parties  as  shall  appear  Just  and  equitable, 
having  regard  to  the  respective  merits  of  the 
parties,  and  to  the  condition  in  which  they 
will  be  left  by  such  divorce,  and  to  the  party 
through  whom  the  property  was  acquired, 
and  to  the  burdens  imposed  upon  It,  for  the 
benefit  of  the  children."   Section  5S41. 

Xo  one  but  the  parents,  as  the  owners  of 
the  community  property,  or  the  court,  had 
any  power  over  the  property  at  the  time  of 
the  action  for  divorce ;  and  the  setting  aside 
of  the  property,  whether  considered  as  au- 
thorized by  either  or  both  the  agreement  of 
the  parties  or  the  decree  of  the  court,  must 
be  deemed  conclusive  for  the  purposes  of  the 
trust,  which  included  any  disposition  of  the 
property  necessary  for  the  support  and  edu- 
cation of  the  children.  Consequently,  the 
execution  of  the  mortgage  for  $3,000  for  the 
purpose  of  paying  off  the  prior  mortgage  for 


11,000,  and  saving  the  property  from  foreclo- 
sure and  sale  under  the  prior  mortgage,  so 
that  it  could  be  reteined  as  a  home  for  the 
children  and  additional  money  secured  for 
their  support  and  education,  was  within  the 
purposes  of  the  trust,  and  authorized. 
The  decree  of  the  district  court  is  affirmed. 


NOBCROSS  and  McCARRAN,  JJ.,  concur. 


(37  Nev.  117) 
PETERSON  V.  PITTSBURG  SILVER 
PEAK  GOLD  MINING  CO. 
(No.  2000.) 

(Supreme  Court  of  Nevada.   April  28,  1914.) 

L  TbIAI,   (I  29*)— BUUNGB  ON  EVIDBETOB— 

Remarks  bt  Tbial  Juoqe. 

In  ruling  on  the  admissibility  of  evidence, 
the  trial  judge  should  confine  his  remarks  strict- 
ly to  that  question,  and  not  make  unnecessary 
statements,  snch  as  thst  the  evidence  will  do 
no  harm,  or  as  to  one  of  the  attorneys  being  a 
good  fellow,  etc. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent. 
Dig.  S§  80-83.  508;  Dec  Dig.  |  29.*] 

Z  TbIAL  (S  29*)— HABin,E88  BRBOB— RXUABKB 

or  Tbiai.  Judge. 

Remarks  1^  the  trial  judge  which  are  cal- 
culated to  mislead  the  jury  or  prejudice  the 
rights  of  either  party  are  reversible. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §S  80-83,  508;  Dec.  Dig.  {  29.*] 

3.  Affeai.  and  Ebbob  (S  1046*)— Habvlbss 
Ebbob— Reicabks  of  Tbial  Judge. 

In  denying  a  motion  to  strike  certain  evi- 
dence, the  trial  court  remarked,  "I  don't  think 
the  testimony  does  you  any  harm,"  and,  in  over- 
ruling an  objection  to  an  interrogatory,  stated 
to  appellant's  attorney,  "You  are  not  on  sur- 
rebuttal  testimony,  but  I  will  allow  it  just  to 
show  you  that  we  give  every  leeway  possible, 
possibly  more  than  the  court  should,"  and,  in 
ruling  on  a  motion  to  strike  an  answer,  also 
stated  to  counsel,  "I  have  known  you  a  long 
time,  and  I  like  you,  and  you  are  a  good  fellow : 
but,  when  you  come  to  the  trial  of  a  case,  I 
know  an  attorney  is  ambitious;  I  know  he' 
wants  to  do  everything  in  the  world ;  and  I  ad- 
mire that;  but  don't  step  beyond  the  bounds." 
Hvld  that,  while  the  trial  judge's  remarks  were 
improper,  they  were  not  reversible  error.  In  ab- 
sence of  a  showing  of  prejudice  to  appellant 
therefrom. 

[Ed.  Note.— -For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4128-4131,  4134;  Dec 
Dig.  S  1046.*] 

4.  Appeal  and  Ebbob  ({  001*)— Bubdek  of 
Showing  Erbob. 

The  parties  claiming  error  on  appeal  must 
clearly  establish  it. 

[Kd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  1771,  .%70;  Dec.  Dig.  f 

yoi.*i 

5.  Negligence  (§  98*)— Contbibutobt  Neo- 
lioence— cohpabative  negligence. 

Rev.  Laws,  I  S051,  providing  that,  in  ac- 
tions against  a  mine  owner  for  damages  for 
injuries  to  an  employ*,  the  employe's  contribu- 
tory negligence  shall  not  bar  a  recovery,  where 
it  was  slight  and  the  employer's  negtigence  was 
gross  in  comparison,  substitutes  (or  the  com- 
moa-law  rule  of  contributory  ne;;Iigence  tbe  mle 
of  relative  or  comparative  ucgligence. 

[Ed,  Note.— For  other  cases,  see  Xegllgence, 
Cent  Dig.  3S  93,  1G5;  Dec.  Dig.  {  98.*] 
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9.  Mastkb  and  Servant  (S  217*)— Risks  As- 

SUUED. 

While  a  miner  must  use  reasonable  care 
for  his  own  safety,  he  doea  not  assume  Che 
risk  of  a  hidden  danger  created  in  his  place  of 
emplorment  by  other  employ^  over  whom  he 
has  no  cootmL  and  of  which  be  has  no  warning 
or  notice)  so  that  a  miner  would  not  assume  the 
risk  of  injury  from  drilling  into  an  unexploded 
hole,  left  in  that  condition  by  a  previous  shift 
of  workmen,  of  which  he  had  no  notice. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  CenL  Dig.  fig  574-600;  Dec.  Dig.  9 
217.»] 

7.  Mabtbb  AifD  Sebtant  (M  101,  102*)— Mas- 
ter's Duties— Safe  Puce  or  Wobk. 

The  master  must  fumish  a  reasonably 
safe  place  of  work. 

[Ed.  Note.— Eor  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §§  135,  171,  174,  178-184, 
192;  Dec.  Dig.  gf  101,  102.*] 

8.  Tbial  (J  45*)— Offeb  of  Evidence— Suffi- 
ciENc:r. 

In  a  miner's  action  for  personal  injuriea, 
defendant  offered  in  evidence  a  conversation  be- 
tween witnesa  and  plaintiff  some  time  after  the 
accident  to  show,  as  stated  by  counsel,  that  the 
action  was  instituted  in  bad  faith,  with  knowl- 
edge by  plaintiff  that  he  knew  that  the  shift 
boss  and  defendant  were  not  responsible  for  bia 
injury,  and  that  he  alone  was  reaponsible,  and 
to  contradict  any  evidence  of  negligence  by  de- 
fendant, and  to  prove  its  claim  that  the  accident 
was  not  caused  by  its  negligence,  and  to  con- 
tradict plaintiffs  evidence  tending  to  show  neg- 
ligence by  defendant.  Held  that  the  offer  was 
snffident  to  warrant  admisalon  of  .a  declaration 
against  interest  by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Oent 
Dig.  8S  110-114;  Dec  Dig.  {  45.*] 

9.  Evidence  (S  200*)— Aduisbions— ItecuBA- 
TJONS  Against  Intebest. 

What  a  party  voluntarily  admits  to  be  true 
may  be  reasonably  taken  to  be  true,  notwith- 
standing that  the  admission  la  contrary  to  his 
interest. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  H  684-686 ;  Dec.  Dig.  1  200.*] 

10.  Evidence  (g  222*)  —  Dbcubationb 
Against  Intebest. 

The  voluntary  statement  of  one  injured, 
made  after  the  accident,  and  relating  thereto,  is 
admissible,  if  relevant,  for  consideration  by  the 
jury  in  connection  with  the  other  evidence. 

[Kd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |$  786-800,  803-808;  Dec.  Dig.  { 
222.*] 

11.  Evidence  ({  222*)— Admissions. 

Every  prior  statement  of  a  party  Incon- 
sistent with  his  present  claim  tends  to  throw 
doubt  npon  it,  and  is  admissible  in  evidence  as 
an  admission  a^rainst  interest,  regardless  wheth- 
er, when  the  statement  was  made,  it  was  in  his 
own  favor  or  against  his  interest. 

fEd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  786-800,  803^;  Dec  Dig.  g 
222.*] 

12.  Evidence  (}  265*)—Admis8ION8— Weight. 
The  weight  to  be  given  to  an  admission  or 

declaration  against  interest  is  for  the  jary. 

[Bd.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  i|  1029-1050;  Dec  Dig.  |  26o.*] 

18.  Appeal  and  Ebbob  (g  232*)-^Fbesbnta- 
TioN  Below— Gbourds  oy  Objection— Ad- 
mission OF  Evidence. 

Where  an  objection  to  evidence  was  sus- 
taiued,  not  because  of  the  form  of  the  offer,  but 
on  the  ground  that  the  evidence  was  not  admis- 
sible for  the  purpose  offered,  appellant  cannot 
claim  on  appeal  that  the  evidence  was  properly 


REPORTER  (Nev. 

excluded  because  ' the  offer  was  not  in  proper 
form. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1351«  186%  1^  1430; 
1431;  Dec  Dig.  {  232!^ 

14.  Appeal  and  Ebbob  (g  1027*)— Ha bm less 

Ebbor— Pbejcdicial  Effect. 

Unless  an  error  substantially  affects  the 
righto  of  the  complaining  party,  so  that  it  could 
be  reasonably  claimed  that  a  different  result 
might  have  been  reached,  had  the  error  not 
occurred,  it  is  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  4033;  Dec  Dig.  g  1027."] 

16.  Appeal  and  Ebbob  (gg  1060,  1056*)- 
Habmless  Ebbob— Rulings  on  Evidence. 
Error  in  admitting  or  excluding  evidence  on 

material  issues  is  reversible. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  Ig  1O0&  1069,  41^-4157. 

4160,^^4187-093.  ^SSH;  ^Dec  Dig.  H  lOBOl 

Appeal  from  District  Court  Washoe  Coon- 
ty;  Thomas  F.  Moran,  Jndga 

Action  by  Robert  S.  Peterson  against  the 
Pittsburg  Silver  Peak  Gold  Mining  Com- 
pany. From  a  Judgmoit  for  plaintiff,  and 
an  oT^er  denying  a  new  trial,  defendant  ap- 
peals. Reversed  and  remanded  for  new  trial. 

Samuel  Flatt,  of  Carson  City,  and  George 
Martinson,  of  San  Francisco,  Cal.,  for  appel- 
lant Dixon  &  Miller,  of  Beno,  tor  respond- 
ent 

McCARRAN,  J.  This  Is  an  action  in  dam- 
ages for  personal  Injuries,  alleged  to  have 
been  sustained  by  the  respondent  tbrough 
the  negligence  of  the  appellant.  In  whose  em- 
ploy he  was  engaged. 

The.  record  discloses  that  the  respondent, 
Peterson,  on  the  14th  day  of  June,  1911,  was 
a  member  of  the  6  p.  m.  shift  in  the  Mary 
mine,  and  on  the  date  of  the  accident  was 
engaged  as  a  machine  driller  In  the  Valcalda 
tunnel.  At  about  1  o'clock  on  the  morning  of 
the  16th  of  June,  the  respondent  while  w 
engaged,  drilled  into  an  unexploded  hole  left 
by  the  previous  shift  The  result  of  his  act 
was  an  explosion,  by  reason  of  which  one 
member  of  the  shift  was  Instantly  killed,  an- 
other died  In  nine  days  thereafter  from  the 
injuries  received,  another  was  more  or  less 
seriously  hurt  and  the  respondent  received 
serious  InjHries. 

The  trial  was  had  before  a  Jury  in  the 
Second  judicial  district  court  a,nA  a  verdict 
was  rendered  in  favor  of  respondent  in  the 
sum  of  $29^0.  The  appellant  In  this  case, 
defendant  in  the  court  below,  interposed  and 
especially  pleaded  contributory  negligence  on 
the  part  of  respondent,  assumption  of  risk, 
and  an  executed  release  in  accord  and  satis- 
faction. 

From  the  Judgment  rendered  In  ftvor  of 
respondent,  and  from  the  order  denying  ap> 
pellant's  motion  for  a  new  trial  appeal  la  tak- 
en to  this  court 

The  appellant  sets  up  four  major  grounds 
npon  which  it  relies  for  reversal,  namely: 
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Prejudicial  statements  and  i^emarks  madd  by 
the  court  daruig  tbe  course  of  the  trial;  er- 
roneous rulings  as  to  the  admissibility  of 
testlwony  made  during  the  course  of  the 
trial;  failure  on  the  part  of  the  respondent 
to  establlsb  the  uegUgence  of  appellant ; 
and  errors  of  the  trial  court  in  giving  cer- 
tain instructions  and  refualng  certain  other 
offered  instructions. 

Assignment  No.  53  has  to  do  with  the  re- 
marks of  the  court  made  in  ruling  upon  the 
motion  of  appellant  to  strike  certain  tesu 
mony.  The  court  in  that  instance  ruled 
against  the  moving  party,  and,  in  the  course 
of  his  ruling,  made  this  remark:  "I  don't 
think  the  testimony  does  you  any  harm." 

Assignment  No.  77  is  with  reference  to  the 
remarks  of  the  court  in  orerroUng  an  ob- 
jection made  by  counsel  for  respondent  to  an 
Interrogatory  propounded  by  counsel  for  ai>- 
pellaut.  In  which  the  court  said:  "I  will 
tell  you.  (Addressing  counsel  for  appellant) 
Just  as  soon  as  this  went  in  evidence,  or  you 
Qonld  have  called  Mr.  Ju^eu  right  after  they 
were  put  in  evidence,  or  you  could  do  It  aft- 
erwards. Ton  are  not  on  aurrebuttal  testi- 
mony, but  I  will  allow  it  Just  to  show  you 
that  we  give  you  ev^  leeway  poastble^  pos- 
sibly more  than  the  court  should." 

Assignment  No.  76  Is  with  reference  to  the 
remarks  of  the  court,  prestuubly  addressed 
to  counsel  for  appellant,  while  he  was  cross- 
examining  a  witness.  The  transcilpt  is  as 
follows: 

"Q.  Now  you  were  not  there  were  you, 
when  this  explosion  occurred?  A.  I  hope 
not  Q.  And  all  that  you  know  about  the 
exi^oslon  was  what  you  speculated  upon  or 
the  conclusions  you  drew  after  you  went  up 
there;  is  that  true?  A.  Tes,  sir. 

"Mr.  Miller:  Object;  It  is  a  compound 
question. 

"Mr.  Halrston:  And  a  misleading  ques- 
tion. 

"The  Court:  Sustain  the  objection. 

"Mr.  Piatt:  Exception  on  the  ground  It  Is 
ivoper  cross-examination. 

**Mr.  Miller:  Hove  tbe  answer  be  stricken 
out 

"The  Court:  I  will  tell  you.  I  have  known 
you  a  long  time,  and  I  like  yon,  and  you  are 
a  good  fellow;  but,  when  you  come  to  the 
trial  of  a  case,  I  know  an  attorney  Is  ambi- 
tious: I  know  he  wants  to  do  everything  in 
the  world;  and  I  admire  that;  but  don't  step 
beyond  the  bounds." 

To  the  latter  remark  exception'  was  taken 
by  counsel  for  appellant 

All  of  these  remarks  set  up  as  assignments 
of  error  by  appellant  were  made  In  the  pres- 
ence and  hearing  of  the  Jury,  and  were  ex- 
cepted to  by  counsel  for  affiant  It  Is 
difficult  to  understand  why  remarks  of  the 
character  appearing  In  the  record  In  this 
case  are  necessary  at  all  on  the  part  of  the 
trial  court  While  it  is  true  that  not  every 
remark  of  the  trial  court  will  constitnte  re- 
versible error,  where  it  la  made  with  refers 


ence  to  the  admissibility  of  evidence,  yet 
there  is  nothing  of  which  a  nisi  prlus  Judge 
should  be  more  careful  than  In  his  remarks 
or  assertions  made  with  reference  to  admit- 
ted  or  rejected  testimony  during  the  course 
of  a  trial.  The  average  Juror  is  a  layman; 
the  average  layman  looks  with  moat  pro- 
found respect  to  the  presiding  Judge;  and 
the  Jury  is,  as  a  rule,  alert  tu  any  remark 
that  vrill  indicate  favor  or  disfavor  oa  the 
part  of  the  trial  judge.  Human  opinion  is 
ofttlmes  formed  upon  drcumstauces  meager 
and  inslgnidcant  In  their  outward  appear* 
ance;  and  the  words  and  utterances  of  a 
trial  judge,  sitting  with  a  Jury  in  attendance 
is  liable,  however  unintentional,  to  mould  the 
opinion  of  the  members  of  the  jury  to  the 
extent  that  one  or  the  other  side  of  the 
controversy  may  be  prejudiced  or  injured 
thereby. 

[1]  A  trial  Judge's  ruling  upon  the  admis- 
sibility of  testimony  is  a  ruling  based  sole- 
ly upon  the  law  of  evidence;  his  comments 
or  assertions  or  declarations  have  no  place  in 
the  ruling,  save  and  except  In  so  far  as  they 
may  express  his  idea  as  to  the  applicability 
of  the  matter  presented,  based  uE>on  the  rules 
of  evidentiary  law.  As  to  whether  or  not  an 
attorney  is  a  good  fellow  or  not,  a  good  fel- 
low plays  no  part  in  the  enforcement  Of  a 
rule  admitting  or  excluding  testimony.  As 
to  whether  or  not  a  particular  piece  of  tes- 
timony does  harm  or  does  not  do  harm  is  not 
for  the  court  to  say,  and  rranarks  upon  this 
phase,  made  in  the  presence  of  the  Jury  can 
have  no  beneficial  dfect;  they  are  better  left 
unsaid. 

[2, 1]  If  remarks  made  by  the  judge  in  the 
progress  of  a  trial  are  calculated  to  mislead 
the  Jury  or  prejudice  either  party,  It  would 
be  grounds  for  reversal.  We  are  not  tncUn- 
ed  to  view  the  remarks  made  by  the  trial 
Judge  in  this  case  in  that  light  Deshler  v. 
Beers,  32  lU.  368,  83  Am.  Dec.  274. 

[4]  While  it  may  be  reasonable  to  assume 
that  remarks  of  the  trial  Judge,  such  as  those 
complained  of  in  this  case,  may  have  an  in- 
fluence prejudicial  to  one  or  the  other  side 
of  the  case,  yet,  In  view  of  the  rule  that  the 
party  who  alleges  error  must  establish  the 
same  clearly,  we  would  not  disturb  the  Judg* 
ment  in  this  case  by  reason  of  the  errors  as- 
signed with  reference  to  the  remarks  of  the 
trial  court  McMahon  v.  Ean  Claire,  95  Wis. 
640,  70  N.  W.  829. 

Appellant  assign's  as  error  the  refusal  of 
the  trial  court  to  grant  appellant's  motlfHi 
for  a  nonsuit  and  for  an  Instmcted  verdict 
In  this  respect  It  Is  the  contention  of  the  ap- 
pellant that  an  employ^  Injured  from  drill- 
ing Into  an  nnexploded  shot,  is  hdd  to  as- 
sume the  risk  as  beli^;  one  Incident  to  his 
employment,  and  further  contends  that  the 
doctrine  whldi  requires  the  master  to  fur- 
nish a  reasonably  safe  place  for  his  employes 
to  work  Is  not  apj^lcable,  where  the  object  of 
the  work  i>erfonned  la  to  continually  change 
the  ^(!e. 
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[S]  In  reviewing  this  pbase  of  the  case,  it 
must  be  observed  that,  by  statutory  enact- 
ment in  this  state,  the  common-law  rule  of 
fellow  servant  has  been  modified,  and  the 
common-law  rule  of  contributory  negligence 
has  been  superseded  by  statutory  rule,  which 
Is  more  or  less  properly  termed  the  rule 
of  "relative"  or  "comparative"  negligence. 
Sections  6649  and  6651,  Revised  Laws;  Law- 
Bon  v.  BaUfax,  36  Nev.  696,  135  Fac.  611. 

While  many  of  the  authorities  relied  upon 
by  counsel  for  appellant  would  sustain  his 
contention  In  Jurisdictions  where  the  com- 
mon-law rule  of  fellow  servant  prevails,  tbe7 
are  not  applicable  under  statutes  such  as 
ours.  In  other  cases  relied  upon  by  appel- 
lant, the  statement  of  the  facts  discloses  that 
the  party  injured  was  a  machine  driller  fol- 
lowing himself  with  no  intervening  shift,  and 
had  personal  knowledge  that  one  or  more 
of  the  holes  wtilch  he  himself  had  charged 
had  failed  to  explode.  These  cases  are  not 
analogous  to  the  one  at  bar,  for  the  reason 
that  the  record  here  discloses  that  the  respond- 
ent worlced  alternate  shifts,  and  that  It  was 
his  doty,  in  the  course  of  his  employment,  to 
set  up  hia  machine  and  drill  immediately 
following  the  explosion  of  a  round  of  boles 
drills  and  charged  by  the  preceding  shift, 
and  h«ice  could  bare  no  personal  knowledge 
of  the  failure  of  any  one  of  the  holes  to  ex- 
plode. There  Is  a  substantial  conflict  in  the 
testimony  as  to  whether  or  not  the  respond- 
ent was  warned,  or  had  any  notice,  that  the 
preceding  shift  had  left  an  un exploded  hole. 
In  tact,  the  record  strongly  bears  out  the 
contention  of  respondent  that  be  had  no  no- 
tice. It  appears  to  be  almost  conduslTely 
established  that  the  appellant  company  bad 
no  regular  system  whereby  notice  of  xmex- 
ploded  holes  were  bulletined  or  reported  by 
the  ofC-goIng  shift.  Whatever  may  be  said 
as  to  dangers  Incident  to  the  employment  of 
mining,  however  forceful  It  may  be  contend- 
ed that  missed  boles  are  frequent  occurrences 
in  mining  operations,  and  that  sucA  Is  known 
to  the  average  miner,  it  cannot.  In  our  Judg- 
ment, be  successfully  argued  that  in  modern 
mining  operations,  where  one  group  of  men 
follow  and  take  up  the  work  of  a  previous 
group,  they  should  assume  the  risks  attend- 
ant upon  latent  or  immediate  dangers  left 
by  those  who  had  previously  been  engaged 
In  prosecuting  the  work  at  the  same  place. 
This  Is  especially  true  in  view  of  modern 
mining  appliances,  methods,  and  regulations. 
However  diligent  the  servant  should  be,  how- 
ever painstaking  In  lookli^  out  and  caring 
for  his  own  safety,  he  should  not  be  exiiect- 
ed  to  assume  either  the  mistakes  of  those 
who  preceded  him  in  the  same  vocation,  or 
their  failure  to  carry  out  tbe  work  In  the 
utfual  and  customary  manner.  Especially  Is 
this  true  in  the  case  of  a  missed  hole  left  by 
a  previous  shift,  hidden  and  obscure  as  It 
would  necessarily  be,  where  the  on-coming 
s)4lft  receives  no  warning  or  notice  of  its 


existence,  they  could  not,  in  reason,  assume 
the  risk  of  a  danger  which,  under  ordinary 
circumstances,  they  could  not  exi>ect  to  exist. 

[S]  Reasonable  care  and  reasonable  dili- 
gence in  securing  his  safety  is,  of  course, 
required  on  tbe  part  of  a  miner,  to  the  end 
that  he  shall  not,  by  bis  own  wlll/ul  n^ll- 
gence,  bring  about  bis  own  destruction  or  his 
own  injury,  but,  when  a  hidden  danger  is 
placed  by  others  over  whom  he  has  no  con- 
trol, and  from  whom  he  may  receive  no  warn- 
ing or  notice,  In  a  place  where  he  Is  to  per- 
form his  services,  he  should  not  be  required 
to  assume  the  risk  thereof.  As  was  stated 
in  the  case  of  McMillan  v.  North  Star  Min. 
Co.,  32  Wash.  579,  73  Pac  685,  98  Am.  8t 
Bep.  90S:  "Dangers  arising  from  a  missing 
blast  cannot  be  classified  with  dangers  which 
are  incidental  to  natures  bidden  forces,  and 
which  cannot  be  known  or  f  oreseoi  hnman 
prescience." 

If  the  respondent  In  this  case  had  belonged 
to  the  shift  on  which  one  of  the  round  of 
holes  charged  had  failed  to  explode,  he 
wonid  necessarily  be  charged  with  notice  of 
such  danger,  and,  under  such  conditions,  he 
might  be  held  to  assume  the  risk  if  he  re- 
turned to  tbe  place  and  drilled  Into  the  un- 
exploded  hole;  but,  belonging,  as  he  did,  to 
another  group  of  men,  he  could  not  l>e  ex- 
pected to  assume  the  risk  of  dangers  hidden 
and  unusual,  arising  from  an  unexploded 
hole,  being  In  no  position  from  which  he 
could  have  actual  knowledge  of  such  danger, 
and  receiving  no  notice  from  persons  having 
such  knowledge. 

[71  Under  such  conditions  and  following 
the  rule  that  the  master  Is  bound  to  furnish 
a  reasonably  safe  place  In  which  for  the 
servant  to  perform  his  duty,  and  is  bound  to 
throw  about  the  servant  reasonable  protec- 
tion, it  became  the  poslttve  duty  of  the  mas- 
ter to  provide  either  reasonable  means,  or, 
at  leas^  reasonable  methods,  to  notify  the 
servant  of  the  extra  hazard  which  he  was 
about  to  encounter,  where  an  tmexploded 
hole  was  left  in  the  very  place  where  the 
servant  was  bound  to  perform  his  services. 

From  tbe  retard  in  this  case,  it  Is  dis- 
closed that  it  Is  customary  In  some  mines, 
and  a  positive  rule  in  others,  that  the  off- 
coming  shift  shall  give  notice  of  missed  boles 
by  posting  on  a  blackboard  or  1^  other  meth- 
ods. The  object  and  natural  effect  of  such 
rules  or  customs  Is  to  give  notice  of  an  un- 
usual danger  caused  by  the  presence  of 
missed  holes  in  the  place  where  the  on-com- 
ing shift  is  about  to  work.  It  serves  as  a 
warning  to  those  who  are  about  to  enter 
the  place  In  order  that  they  may  use  reason- 
able diligence  and  extra  precaution  to  de- 
termine the  location  of  tbe  missed  holes  and 
to  guard  against  the  dangers.  It  api>ear8  In 
this  case  no  such  rule  was  presoril>ed  and  no 
such  custom  adhered  to.  The  miner  who  en- 
ters the  workings  unaware  of  this  unusual 
danger  cannot,  in  reason,  be  said  to  assume 
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this  additional  risk.  Shannon  t.  Consol., 
etc..  24  Wash.  119,  64  Pac.  169;  McMiUan  v. 
North  Star,  32  Wash.  579,  73  Pac.  685,  9S 
Am.  St  Kep.  908;  Polaakl  v.  Pittsburg,  134 
Wis.  259,  114  N.  W.  437,  14  L.  B.  A.  (N.  S.) 
062. 

The  appellant  In  this  case,  by  Its  pleadings, 
set  np  a  release  as  having  been  signed  by 
respondent  subsequent  to  the  accident  and  at 
a  time  at  which  be  was  being  treated' by 
specialists  In  the  dty  of  San  Francisco.  This 
release,  in  the  form  of  a  signed  instnunent, 
was  Introduced  in  evidence  in  behalf  of  the 
appellant.  It  Is  our  judgment  that.  In  view 
of  the  substantial  conflict  of  evidence  sur- 
rounding the  signing  of  this  instrument,  the 
Jury  was  warranted  in  finding,  as  It  did  by 
its  general  verdict,  that  the  respondent  should 
not  be  bound  by  the  release.  The  evidence 
tended  to  establish  that  the  release  was 
signed  in  the  office  of  Mr.  Jussen,  the  gen- 
eral superintendent  of  the  appellant  com* 
pany  in  the  city  of  San  Francisco;  that 
there  were  present  at  the  time  of  the  sign- 
ing Mr.  Jussen,  the  superintendent,  and  a 
representative  of  a  casualty  company;  that 
the  respondent  was  alone,  although  it  was 
established  by  the  evidence  brought  out  on 
cross-examination  of  respondent's  witnesses, 
and  also  by  the  direct  e^dence  of  appel- 
lant's witnesses,  that  In  all  bustness  transac- 
tions, otber  than  that  of  the  signing  of  this 
Instrument;  respondent  had  transacted  busi- 
ness by  and  through  bis  wife.  Moreover,  it 
Is  established  that,  at  the  time  of  the  signing 
of  this  Instnunenl;  the  respondent  could  not 
read,  and  that  his  hearing  was  materially  im- 
paired by  reason  of  the  injuries  previously 
sustained.  Notwltlistanding  the  fact  that  the 
reprearaitatlves  of  the  appellant  company  had 
on  former  occasions  dealt  with  the  respond- 
ent by  and  throi^h  bis  wife  in  all  matters 
pertaining  to  his  Injoiies  and  treatment,  on 
this  particniar  occasion  It  appears  that  Mr. 
Jnssen,  the  snperlntendent  of  the  company, 
called  the  respondent,  Peterson,  to  his  office 
la  the  absence  of  Peterson's  wife,  and  re- 
quested him  to  sign  an  instrument,  which, 
according  to  the  testimony  of  Mr.  Jussen  and 
Mr.  Uoyd,  had  been  prepared  In  the  office  of 
the  casualty  company  prior  to  the  meeting  at 
whlc^-the  re^ndent  signed  the  same,  and 
was  prepared  by  the  representative  of  the 
casualty  company  prior  to  any  consultation 
or  meeting  with  respondent. 

It  appears  from  the  record  In  this  case 
that  the  respondent,  after  being  treated  in 
the  hospital  In  San  Francisco  for  the  injnrles 
sustained,  returned  to  Blair,  Nev.,  on  or  about 
the  3d  day  of  September,  1911,  and  continued  : 
Us  onployment  with  the  respondent  company, 
and  that  be  was  assigned  to  a  position  mo- 
ning  a  compressor  and  continued  In  such  em- 
ployment until  the  middle  of  April,  1912. 

There  are  many  assignments  of  error  con- 
tended for  by  appellant  in  this  case  appli- 
cable to  rullugs  of  the  court  made  as  .to  tbe 


admissibility  of  testimony.  In  view  of  the 
fact  that  It  la  our  judgment  that  this  ease 
must  be  reversed  by  reason  of  a  ruling  of 
the  trial  court  hereafter  discussed,  we  shall 
take  up  but  one  of  these  assignments. 

During  the  course  of  the  trial,  tbe  witness 
Meyers  was  produced  on  behalf  of  the  ap> 
pellant,  and  the  proceedings  applicable  to 
appellant's  assignment  No.  25  are  as  follows: 

VQ.  (By  Mr.  Piatt) :  Did  you  ever  have  a 
conversation  with  Mr.  Peterson  at  any  time 
subsequ^t  to  the  accident?  A.  I  talked  to 
him  abont  It  afterwards;  yes.  Q.  And  where 
was  that  conversation?  A.  In  the  compressor 
room.  Q.  Will  you  please  tell  us  where,  as 
near  as  you  can  remember?  A.  By  the  stove 
there.  Q.  About  what  time  was  it?  A. 
Along  in  the  evening,  probably  half  past  7 
or  8  o'clock.  Q.  In  what  month,  day  of  the 
month,  as  near  as  you  remember^  A,  I  think 
it  was  in  September,  sometime;  I  don't  re- 
member. Q.  Of  what  year?  A.  1911.  Q. 
And  what  was  Mr.  Peterson  doing  In  the  com- 
pressor room  at  that  time?  A.  Running  tbe 
compressor.  Q.  What  was  that  nmversation? 

"Mr.  Hairston:  I  will  ask  what  his  pur- 
pose Is.  Do  not  know  whether  it  is  revelant 
or  not 

"Mr.  Piatt:  The  purpose  of  this  conver- 
sation is  to  show  that  Mr.  Peterson,  by  his 
own  declaration,  did  not  bold  Mr.  Meyers  or 
the  defendant  oompany  liable  for  this  acci- 
dent. 

*'Mr.  Hairston:  Object  on  the  ground  It  is 
immaterial,  irrelevant,  and  Incompetent,  and 
has  nothing  to  do  with  this  cause  of  action. 

"Mr.  Piatt:  I  would  like  to  make  the  oifer 
a  little  more  specific.  We  make  this  olfer 
for  tbe  following  reasons:  First,  to  show 
that  this  action  was  Instltnted  in  bad  faith, 
with  the  knowledge  upon  the  part  of  the 
plaintiff,  when  It  was  instituted,  that  he  him* 
self  knew  ttiat  Mr.  Meyers  the  shift  boss  and 
the  defendant  company  was  not  responsible 
for  the  injury  and  that  he,  hims^f,  was  re- 
sponsible; second,  we  offer  It  for  the  purpose 
of  contradicting  any  manner  of  evidence  or 
Imputed  evidence  of  the  negligence  of  the 
defendant  company,  and  in  sustaining  the 
contention  of  the  defendant's  answer  that 
the  alleged  Injury  was  not  caused  by  and 
through  the  contributory  negligence  of  the 
defendant;  and  we  offer  it,  in  the  third  in- 
stance, to  contradict  and  impeach  the  testi- 
mony of  the  plaintiff's  witnesses  tending  to 
show  negligence  upon  the  part  of  the  defend* 
ant  company.  We  offer  It  as  a  part  of  the 
res  gestae  of  this  action.  We  offer  it  as  a 
declaration  made  by  the  plaintiff  himself  to 
an  employ^  of  the  comimny,  which  employ^ 
was  engaged  as  a  shift  boss  in  the  em- 
ploy of  the  defendant  company  at  the  time 
of  the  accident,  and  which  declaration  con- 
tradicts flatly  the  declaration  set  np  In 
the  complaint  In  this  action.  We  Introduce 
it  for  the  further  reason  that  It  Is  a  complete 
and  adequate  defense  to  tills  action.  That 
ia  why  we  oflEer  IL 


Digitized  by  Google 


524 


MO  PACIFIC  KEPORTBB 


(KCT. 


"Mr.  Miller:  Argues. 

"Mr.  Piatt:  1  don't  desire  to  argue  It;  I 
will  take  a  ruling  on  It. 

"Mr.  Hairston:  Argues. 

"The  Court;  The  offer  Is  denied, 

"Mr.  Piatt:  Exception  upon  the  groands 
stated  In  the  offer,  without  repeating  the 
grounds  separately  and  distinctly.  Q.  Now, 
Mr.  Meyers,  did  you  have  a  eonrersatlon 
with  Mr.  Peterson  in  the  month  of  Septem- 
ber, 1911,  In  which  he  stated  to  yon  that  he 
recognized  that  yon  or  the  company  were 
not  responsible  for  that  accident? 

"Mr.  Hairston:  Object  to  that  as  leading, 
SDggestlTe,  and  Incompetent. 

"Mr.  Piatt:  If  the  court  please,  we  desire 
the  record  preserved  by  asking  a  direct  ques- 
tion In  support  substantially  of  the  offer  we 
madfc 

"The  Court:  Sustain  the  objection. 

"Mr.  Piatt:  Take  an  exception  on  the 
grounds  stated  In  ttie  original  offer.  Q.  Now, 
in  order,  if  the  court  please,  that  I  may  get 
a  ruling  on  the  question  directly  in  relation 
to  the  ruling  on  the  offer  we  have  made,  I 
desire  to  aak  this  man:  Mr.  Meyers,  state 
whether  or  not  you  had  a  conTersatton  with 
Mr.  Peterson  concerning  the  subject-matter 
of  this  action  at  any  time  subsequent  to  the 
time  of  the  accident 

"Mr.  MlUer:  Object 

"The  Court:  I  will  allow  that  question. 
Q.  Just  ansver  tbe  question  'Yes*  or  'No.' 
A.  Tes,  sir.  Q.  When  was  that  conversa- 
tion? 

"Mr.  Miller:  Object;  Incompetent,  Irrele- 
vant and  ImmateriaL 

"Mr.  Piatt:  Take  your  honor's  ruling.  If 
the  court  please.  We  made  the  offer,  and  we 
want  to  get  a  ruling  of  the  court  now.  We 
desire  to  ask  tbe  question  under  the  objec- 
tion of  counsel,  In  order  that  wo  may  get 
the  ruling  on  tlie  question  we  ask. 

"Mr.  Miller:  Same  oMectlon;  irreleTant 
Incompetent  and  Immatertal. 

"The  Court:  Snstain  the  objection.  When 
yon  state  what  Is  tlie  purport  of  tbe  conver- 
aation. 

Mr.  Piatt:  I  gave  your  honor  the  purport 
-'of  the  conversation. 

"The  Court:  Sustain  the  objection. 
-   "Mr.  Piatt:  We  ask  an  ezcH>tton  upon 
tlie  grounds  stated  in  the  offer,  which  we 
don't  desire  to  repeat,  and  which  we  will 
contfder  now  repeated  In  luec  verba. 

"Mr.  Miller:  AU  right. 

"Hr.  Blartinson:  And  on  the  further 
ground  that  the  purported— that  the  ques- 
tions and  the  offer  made  would  Indicate  that 
there  was  an  admissicm  on  the  part  of  the 
plaintiff  to  the  same  effect  going  to  the  met- 
Its  of  this  omtroversy." 

[II  Tbe  offer  of  evidence,  as  Indicated  by 
the  record,  and  as  declared  by  counsel  for  ap- 
pellant In  Ills  statement  to  the  trial  court 
was  that  of  a  declnatton  against  interest, 
made  by  respondent  to  the  witness  Peterson. 
This  was  clearly  indlcatedfln  our  ^dgment 


by  the  stfi  Cement  made  by  counsel,  wherein 
he  set  forth  to  the  trial  court  the  reasons 
upon  which  he  based  the  offer,  and  Indicated 
thereby  tbe  nature  of  the  answer  which  he 
expected  from  tbe  witness ;  the  witness  hav- 
ing already  testified  that  a  convorsation  had 
taken  place. 

[I]  The  offer  of  the  testimony  made  by  ap- 
pellant In  the  court  below  was  clearly  baaed 
updn  the  rule  that  whatever  a  party  volun- 
tarily admits  to  be  true,  though  the  admis- 
sion be  contrary  to  his  Interests,  may  rea- 
sonably be  taken  for  the  truth.  Where  a 
man  voluntarily  admits  a  fact  which  fact 
and  which  admission  is  contrary  to  his  in- 
terests, ordinary  motives  that  sway  or  form 
human  conduct  suggests  belief  in  his  utter- 
ances. Such  declaratioDs  or  utterances,  al- 
though made  outside  of  the  direct  proceed- 
ings, and  without  the  sanction  of  an  oath, 
are  nevertheless  sufficient  when  the  proper 
foundation  is  laid  for  their  admission,  to 
imply  a  reasonable  presumption  of  their 
truth — at  least  until  there  la  a  showing  to 
the  contrary. 

In  the  case  under  consideration,  the  re- 
spondent, by  his  pleadings,  alleged  the  negli- 
gence of  the  plaintiff  company,  and  by  liis 
own  testimony,  and  by  the  testimony  of  wit- 
nesses offered  in  behalf  of  his  contention,  dr- 
cumstances  were  related  tending  to  establish 
the  fact  that  the  accident  was  caused  by  rea- 
son of  the  negligence  of  tbe  a[)pellant  The 
issues  were  squarely  joined  in'  this  case  on 
the  question  of  negligence.  It  was  the  prov- 
ince of  appellant,  under  the  pleadings  in  the 
case,  and  in  view  of  the  issues,  to  disprove 
negligence  or  liability  for  the  accident  out 
of  wliich  respondent  received  the  injuries. 
Any  voluntary  statement  that  respondent 
might  have  made  subsequent  to  the  accident 
as  to  the  cause  of  the  accident  or  as  to  the 
agencies  that  brought  about  tbe  accident  or 
as  to  his  own  responsibility  or  acts  in  bring- 
ing about  the  accident  If  such  were  made, 
might  be  produced  by  and  from  the  party  or 
parties  to  whom  such  utterances  were  made,  - 
on  behalf  of  the  contention  of  appellant  that 
the  accident  was  not  brought  about  by  its 
negligence. 

Speaking  upon  this  subject  Professor  HHg- 
more  in  his  work  on  evidence  says:  "Just 
as  a  witness*  testimony  is  discredited  when 
it  appears  that  on  another  occasion  be  has 
made  a  statemoit  inconsistent  with  that  tes- 
Umony,  so  also  the  party  Is  discredited  what 
it  appears  that  on  some  other  occasion  be 
has  made  a  statement  inconsistent  with  his 
present  claim.  This  Is  the  simple  theory  up- 
on which  a  party's  admissions— of  tbe  to- 
formal  sort  wbltdi  might  better  be  termed 
•quasi  admUislonB*— aire  every  day  Deceived 
In  evidence  on  behalf  of  bis  opponent.  Hie 
witness  speaks  in  court  throng  bis  tma- 
mony  only,  and  hence  bis  testbuoay  forms  the 
sole  basis  upon  which  the  Incon^teQcy  ot 
his  other  statement  is  predicated.  But  the 
party,  whether  be  himself  takes  the  stand 
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or  not,  speaks  always  through  hla  pleadlags, 
and  tfaroogh  the  testimony  of  his  witnesses 
put  forward  to  support  his  pleadit^,  hence 
the  basis  upon  which  may  be  predicated  a 
discrediting  inconsistency  on  his  part  In- 
cludes tlie  whole  range  of  facts  asserted  in 
his  pleadings  and  in  the  testlmoDy  relied  on 
by  him.  Thus,  In  effect,  and  broadly,  any- 
thing  said  Inf  the  party  may  be  uted  against 
Mm.  09  an  admission,  inrovidlng  It  exhibits 
the  quality  of  inconsistency  with  the  facts 
now  asserted  by  him  in  pleadings  or  In 
testimony."  Wlgmore  on  Evidence  yoL  2,  8 
1048;  Jones  <m  Eridence,  1 236;  Sulir^  Case 
Law,  Tol.  1,  p.  468. 

Admissions  of  a  party  against  bis  interest 
are  competent  In  negligence  cases,  as  In  oth- 
er cases,  says  Mr.  Thompson  In  his  commen- 
taries on  the  law  of  negligence,  and  this  same 
declaration  is  Indorsed  In  BUiott's  "Treatlsd 
on  the  Law  of  Evidence."  Thompson's  "Com- 
mentaries on  the  Law  of  Negligence,"  vol.  6, 
f  T738;  ElUott  on  Evidence,  voL  3,  8  2510; 
Brown  v.  Calumet  River,  etc.,  125  111.  600,  18 
N.  E.  283;  Welti  v.  Cohen,  157  App.  Dlv.  65, 
141  N.  T.  Supp.  670;  Smith  v.  Smith  (Iowa) 
140  N.  W.  65ft;  Nlrsley  v.  Brulalcer,  192  Pa. 
368,  43  Atl.  067. 

In  the  case  of  Helman  t.  Pittsburg,  etc, 
Co..  58  Ohio  St  400,  50  N.  a  086,  41  L.  R.  A. 
860,  the  Supreme  Court  of  Ohio,  In  passing 
upon  this  question,  said:  "The  defendant, 
therefore,  has  the  r^t  to  introduce  any  evi- 
dence which  tends  to  weaken  or  disprove  the 
facta  necessary  to  be  established  to  make 
out  the  plaintiffs  case;  L  e.,  the  facts  con- 
stttutlng  the  conditions  upon  which  the  ac- 
tion Is  given  by  the  statute.  If  death  had 
not  ensued,  the  deceased  could  not  recover 
damages  for  his  Injuries,  if  It  should  be  es- 
tablished on  the  trial  that  fats  Injuries  were 
caused  by  his  own  carelessness  or  negligence; 
and  his  statements  after  the  Injury,  and 
while  in  bis  right  mind,  tending  to  show  that 
the  injury  was  caused  by  his  own  negligence 
and  carelessness,  would  be  good  evidence 
against  him  In  an  action  brought  in  his  own 
ttehalf  during  his  lifetime." 

[11]  The  voluntary  declaration  or  state- 
ment of  a  person  injured,  at  any  time  after 
the  accident,  is  proper  evidence  to  go  to 
the  Jury,  and,  so  far  as  it  may  be  treated 
as  an  admlsston.  It  should  be  considered  in 
connection  with  all  the  other  drcumstances 
in  the  case,  and  In  the  light  of  all  the  dr- 
cumstances  under  which  it  is  given.  Its 
weight  and  significance  is  for  the  jury.  Perl- 
go  t.  a.  R.  L  &  P.,  66  Iowa,  326.  7  N.  W. 
627 ;  Sterling  v.  De  Laune  et  aL,  47  Tex.  OlT. 
App.  470,  106  S.  W.  1169. 

In  the  ease  of  Walker  t.  Brantner,  Kan. 
117,  62  Paa  SO,  68  Am.  St  Bep.  844,  the  su- 
perintendrat  of  tibe  railroad  on  whidi  deceas- 
ed recrtved  his  injuries  was  called  as  a  wit- 
ness for  the  defendant  company,  and  stated, 
among  other  things,  that  he  had  a  talk  with 
Biantner.  the  deceased.  Be  was  then  asked 


the  question:  "I  will  ask  you  what  he  said 
with  reference  to  what  he  did  about  looking 
for  an  engine  on  the  Frisco  after  he  had 
stopped  his  engine  and  whistled?"  This  ques- 
tion was  objected  to  by  the  plaintiff,  on  the 
ground  tliat  it  was  Incompetent  This  ob- 
jection was  sustained,  and  the  company  offers 
ed  to  prove  certain  statements  made  against 
the  Interest  of  the  deceased  subsequent  to 
the  accident  The  objection  to  the  offer  was 
sustained,  and  the  testimony  excluded.  The 
Supreme  Court  of  Kansas,  in  passing  upon 
the  question,  said:  "It  may  be  that  some 
of  the  statements  which  the  defendant  claim- 
ed it  would  prove  were  In  the  nature  of  ex- 
pressions of  opinion,  or  deductions  from 
other  facts;  yet,  being  the  statements  of 
Brantner  (the  deceased)  with  reference  to  the 
occurrence,  they  were  admissible  as  decla- 
rations against  interest  At  the  time  the 
statements  were  made,  Brantner  alone  had 
a  cause  of  action  against  the  railroad  com- 
pany for  the  Injury." 

In  the  case  of  Gulzonl  v.  Tyler  et  al.,  6^ 
Cal.  334,  30  Pac  981,  the  Supreme  Court  of 
California  said:  "The  evidence  of  what  the 
plaintiff  said  when  asked  whether  he  blamed 
anybody  on  the  boat  should  not  have  been 
stricken  out.  Evidence  of  what  he  said  in  re- 
gard to  the  occurrence  was  admissible  for 
the  defense.  If  he  expressed  an  opinion  as 
to  who  was  to  blame,  the  defendants  were 
entitled  to  have  the  benefit  of  it"  ' 

In  the  case  under  consideration,  the  ques; 
Uon  propounded  to  the  witness  Meyers  call- 
ed for  a  statement  as  to  the  conversation 
between  the  witness  and  the  plalntUf,  Peter- 
son. Counsel  for  appellant,  In  his  offer  and 
statement  made  to  the  trial  court,  set  forth, 
summarily  at  least  what  he  expected  to 
prove  by  the  witness.  It  was  to  the  effect 
that  the  plaintiff  had  expressed  the  knowl* 
edge  to  the  witness  Meyers  that  the  defend- 
ant company  was  not  r«Bponsible  for  bis  in- 
juries, and,  moreover,  that  he  had  expressed 
himself  to  the  witness  Meyers  to  the  effect 
that  he  himself  was  responsible.  It  was  of- 
fered by  the  app^ant  as  a  declarati(m  made 
by  the  plaintiff  himself  against  his  own  In- 
terest, at  a  time  subsequent  to  the  commence- 
ment of  the  action,  and  while  he  waa  in  the 
employ  at  the  appellant  company.  It  might 
be  contoided  that  the  statement,  If  such 
was  testifled  to  by  the  witness  Meyers,  wonld 
have  little  or  no  effect  with  the  Jary,  but  its 
wti^t  and  effect  are  matters  upcm  which 
we  have  no  right  to  pass.  The  Jurors  alone 
were  the  ones  to  weigh  the  evidei^  for 
whatever  it  might  have  been  worth,  but,  what- 
ever its  weight  might  have  been,  or  what- 
ever effect  it  might  have  had,  the  defendant 
was  entitled  to  it  If  at  that  time  the^laln- 
tlff,  respondoit  herein,  voluntarily  made 
statements  omtrary  to  the  position  taken  by 
him  at  the  trial  and  contrary  to  the  dedara- 
tlons  in  the  complaint,  or  contrary  to  the 
theox7  of  the  plaintiff's  case,  the  defendant 
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was  entitled  to  offer  such  statements  or  dec- 
larations in  evidence,  where  tbe  proper  foun- 
dation was  laid. 

In  the  case  of  Holman  t.  Boston,  etc, 
Co.,  20  Colo.  7,  36  Pac.  797,  it  appears  from 
the  statement  of  facts,  as  set  forth  in  the 
opinion,  that  an  offer  very  similar  to  the 
offer  made  to  the  trial  court  iu  this  case  was 
made  by  the  defendant,  and  the  Supreme 
Court  of  Colorado,  speaking  through  Mr. 
Chief  Justice  Hayt,  said:  "The  evidence  of- 
fered was  proper,  and  should  have  been  ad- 
mitted. The  witness  was  a  party  plaintiff 
to  the  action,  and  his  admlsdons  were  com- 
petent evidence  against  him.  As  the  de-. 
fendant  was  not  permitted  to  testis  In  ref- 
erence thereto,  we  must  assume  that  he 
would,  but  for  the  erroneous  ruling  of  the 
court,  have  testlOed  that  this  plaintiff,  at 
the  time,  admitted  that  the  fire  occurred 
without  fault  on  the  part  of  defendant.  Tes- 
timony of  such  an  admission  was  proper  as 
substantive  evidence,  and  should  have  been 
allowed  to  go  to  the  Jury.  ♦  •  •  And  we 
are  unable  to  say  that  the  verdict  upon  the 
last  trial  might  not  have  been  different  had 
tbe  rejected  evidence  been  admitted.  Much 
or  little  weight  might  have  been  given  it  In 
the  discretion  of  the  Jury,  or  Its  effect  might 
have  been  entirely  overcome  by  other  evi- 
dence; nevertheless  it  was  competent,  and 
should  have  been  submitted  to  the  Jury." 
Grand  Lodge  v.  Taylor,  24  Colo.  App.  106, 
131  Pac  783. 

This  court,  speaking  through  Mr.  Chief 
Justice  Lewis  In  the  case  of  Rollins  v.  Stront, 
6  Nev.  ISO,  speaking  of  admissions  in  gen- 
eral, said:  "The  general  rule  is  that,  when 
the  proof  of  acts  done  by  a  person  is  admis- 
sible, any  declarations  accompanying  them 
which  tend  to  explain  such  acts  or  the  mo- 
tives controlling  them  are  likewise  admis- 
aible.  The  rule  is  certainly  not  confined  to 
such  declarations  as  may  be  made  against  the 
interest  of  the  person  making  them.  Such 
declarations  are  received  under  another  nile 
and  for  dlfferrat  reasons.  When  made 
against  interest,  they  are  received  even  when 
not  accompanying  such  acts." 

While  the  decision  in  the  RolUns-Stront 
Case,  supra,  was  not  strictly  In  point  as  be- 
ing applicable  to  the  case  under  considera- 
tion, nevertheless  tbls  court,  In  the  last  sen- 
tence of  the  above  quotation,  Indorsed  the 
general  rule  applicable  to  admissibility  of 
admissions  against  Interest,  and,  while  the 
court  in  that  case  did  not  go  Into  tbe  sub- 
ject at  length,  it  being  one  not  essential  to 
the  decision,  the  rule  applicable  to  the  ad- 
missibility of  evidence  of  that  character  was 
asserted,  even  though  It  might  be  considered 
in  tbe  form  of  obiter  dicta. 

[11, 12]  The  offer  in  this  case,  made  by  the 
appellant  in  the  trial  court,  being  that  of  a 
statement  of  the  party  plaintiff  against  his 
own  Interest  Is  admissible,  upon  the  principle 
that  every  prior  statement  of  a  party  to  an 


action  exhibiting  any  inconsistency  with  his 
present  claim,  or  theory  upon  which  be  pre- 
sumes to  maintain  his  case,  tends  to  throw 
doubt  upon  it;  this  regardless  of  whether, 
at  tbe  time  he  was  speaking,  he  made  tbe 
utterances  in  bis  own  favor,  or  against  his 
own  inter^t.  It  has  been  asserted  on  au- 
thority that  an  admission  against  interest 
Is  equivalent  to  affirmative  testimony  for  the 
party  offering  IL  This  may  be  true  only  as 
to  admissions  which  presume  to  state  facts 
against  the  declarant's  interest  at  the  time 
of  stating  them.  But,  whatever  may  be  the 
weight  or  significance  to  be  glvea  to  admis- 
sions against  interest,  or  declarations  Incon- 
sistent with  the  contention  of  the  party  who 
makes  them.  It  Is  nevertheless  a  rule  that, 
when  a  party  to  a  dvll  ' action  was  made  an 
admission  of  fact  material  to  the  issue,  it  is 
admissible  against  him.  The  weight  and 
consideration  to  be  given  to  such  admission 
or  declaration,  whether  great  or  nil,  ig  for 
the  Jury.  Jones  on  Evidence  (2d  Ed.)  c  9. 

While  it  Is  true  that  courts  generally  hold 
that  admissions  or  declarations  against  In- 
terest are  not  conclusive  as  to  the  effect  of 
what  the  declarant  stated,  yet  such  admis- 
sions should  be  considered  in  connection  with 
the  circumstances,  and  given  such  weight  as 
they  are  entitled  to  In  deciding  whether  or 
not  the  party  spoke  with  mature  considera- 
tion and  In  regard  to  his  legal  rights,  or 
whether  be  meant  the  defendant  was  not  to 
blame  for  any  lawful  intention  to  injure  him. 
Cooper  V.  Central  Rd.,  44  Iowa,  134 ;  Central 
Rd.  V.  Mooseley,  112  Ga.  914,  38  S.  E.  350. 

While  it  Is  true  In  this  case  that,  if  the  re- 
spondent did  make  a  declaration  against  his 
interest  or  against  his  general  position,  as 
assumed  In  his  pleadings  and  by  his  evi- 
dence in  the  trial,  the  Jury  would  not  have 
been  bound  to  find  that  the  evidence  In  that 
respect  was  conclusive  of  his  negligence. 
But,  however  this  may  be,  the  evidence,  if 
such  there  was,  should  have  gone  to  the  Jury. 
Martinson  v.  Nat,  etc,  Co.,  166  Mass.  4,  43 
N.  E.  613;  Copley  v.  Union  Pac,  26  Utah. 
361,  73  Pac  517 ;  Blnequlos  v.  Hagland,  103 
Minn.  297,  115  N.  W.  271,  15  L.  R.  A.  (N.  S.» 
1096, 14  Ann.  Cas.  226. 

Counsel  for  respondent  contend  that  the 
offer  was  not  In  proper  form  to  constitute  a 
good  tender  of  evidence,  and  they  state: 
"This  Is  not  in  proper  form  to  constitute  a 
good  tender  of  evidence.  To  make  It  a  good 
tender.  It  ought  to  have  stated  the  facts  of- 
fered to  be  proved,  and  not  to  state  the  legal 
effect  of  the  facts  offered  to  be  proved.  The 
alleged  tender  was  lacking  in  not  being  spe- 
cific. It  was  too  general  in  character,  and  It 
would  be  difficult,  it  not  Impossible,  for  the 
court  to  understand  what  evidence  was  of- 
fered." 

[13]  As  will  appear  from  the  record,  how- 
ever, the  trial  court  did  not  sustain  the  ob- 
jection on  this  theory.  It  is  manifest  that 
the  trial  court  sustained  tbe  objection,  noc 
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by  reason  of  the  form  of  the  offer,  or  the 
manner  in  which  the  offer  was  made,  but 
rather  by  reason  of  the  purpose  of  the  of- 
fer. The  record,  as  heretofore  quoted,  dis- 
closes that  the  attorney  for  appellant  stated 
to  the  court: 

"Talce  your  honor's  ruling,  if  the  court 
plea  He.  We  made  the  offer,  and  .we  want  to 
get  a  ruling  of  the  court  now.  We  desire  to 
ask  the  question  under  the  objection  of  coun- 
sel, in  order  that  we  may  get  a  ruling  on  the 
question  we  asked. 

"Mr.  Millet:  Same  objection;  irrelevant, 
incompetent,  and  ImmaterlaL 

"The  Court:  Sustain  the  t^Jection.  When 
yon  state  what  la  the  purport  of  the  courer- 
sadon." 

From  this  It  will  appear  that  the  conrt 
sustained  the  objection  of  counsel  for  re- 
spondent not  by  reason  of  the  form  of  the 
offer,  but  by  reason  of  the  intendment  of  the 
offer,  thereby  holding  that  its  purpose  was 
subject  to  the  objection  interposed.  From 
thia  it  further  appears  that  the  court  thor- 
oughly understood  the  object  and  purpose  of 
the  offer,  and  from  the  statement  made  by 
connsei  for  appellant  to  the  trial  court  as  to 
the  scope  and  substance  of  the  offer^  and  the 
purpose  and  object  of  the  same,  It  is  mani- 
fest that  the  court  understood  what  evidence 
was  offered,  and  ruled  it  out  by  reason  of  its 
purpose. 

Resi>ondent  further  contends  that  It  was 
not  error  on  the  part  of  the  court  to  mle 
against  the  admission  of  the  offered  evidence, 
inasmuch  as  it  was  not  shown  definitely  and 
specdflcally  to  be  pertinent  to  the  Issues  in- 
volved. To  tills  it  may  be  said  that  the 
major  Issue  involved  in  this  case  was  the 
negligence  of  tiie  appellant  company,  and  any 
element  of  nmipetent  evidence  going  directly 
to  tliat  issue  was  admissible,  where  a  proper 
foundation  was  laid  for  its  admission.  Conn- 
sei for  respondent  raise  no  question  In  their 
objection  to  the  foundation  laid  for  the  ad- 
mission of  the  testimony.  Moreover,  it  is 
our  Jadgmeot  tliftt  the  fonndatlon  was  prop- 
erly laid  and  the  oEBer  Was  made  In  good 
season. 

[14]  Unless  an  error  complained  of  Is  sodi 
aa  to  substantially  affect  the  rights  of  the 
complaining  party  to  such  an  «tont  that  it 
ndght  reasonably  contend  and  assert  that, 
were  it  not  for  the  error  complaineid  of,  a 
different  result  might  reasonably  have  been 
expected,  it  would  be  harmless. 

[IS]  Where  the  error  complained  of  was 
one  paving  to  do  with  the  admissibility  or 
nonadmissibilitr  of  testimony,  and  especial- 
ly where  that  testimony  goes  directly  to  the 
issue  or  issues  In  the  case,  its  weight  and 
elgniflcance  being  for  the  Jury  to  determine, 
a  ruling  upon  that  point  is  so  vital  that  an 
error  made  in  that  respect  Is,  In  our  Judgment, 
one  of  sufficient  Importance  and  consequence 
to  demand -reversaL 


The  Judgment  and  order  appealed  from 
should  be  reversed,  and  the  cause  remanded 
for  a  new  triaL 

It  is  so  ordered 

TALBOT,  C.  and  NOBCBOSS,  J.,  OUk- 
cor. 

(27  Nev.  13») 
FERBO  T.  BABOO  MIN.  &  BOLL.  Ca 

(No.  2099.) 

(Supreme  Court  of  Nevada.    April  28,  1914.) 

1.  Minks  and  Minbbaui  ({  112*)— Lieh  IjLW 
— cohbibcotion. 

The  lien  law  for  secaring  payment  for  labor 
on  miaing  property  la  not  tu  be  construed  strict- 
ly,  aa  in  derogation  of  common  law,  but  libar- 
ally,  81  remediaL 

[Ed.  Note.— For  other  casn,  see  Mines  and 
Mmerals,  CenL  Dig.  ff  233-235;  Dec  Dig.  1 

2.  Mines  and  Minebals  ({  114*)  —  Lisir 

CLAIUS— JOINDSB  OF  CLAIMS. 

The  statute  giving  right  of  Hen  to  both 
contractors  and  laborers,  a  lien  claim  againat 
mining  property  is  not  void  for  Juinder  of  a 
claim  01  lieu  under  a  contract  of  employment 
by  the  day  with  one  under  a  contract  of  employ- 
ment for  a  specified  amount  of  work,  at  an 
agreed  price  per  foot;  the  work  being  continu- 
ous and  of  the  same  character  under  both  con- 
tracts. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals;  Gent  Dig.  |  236;  Dea  Dig.  {  114.*] 

8.  Mines  and  Minehals  ($  114*)  —  Lien 
Claiiis— Parties. 

Where  under  a  joint  contract  of  two  for 
work  on  mining  property,  half  the  contract  price 
is  to  be  paid  each  severally,  they  need  not  join 
In  a  lien  claim,  but  one  of  them  may  alone  file 
such  a  claim  for  half  the  amount 
-  [Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  |  230;  Dec  Dig.  |  114.*] 

Appeal  from  District  Court,  Washoe  Coun- 
ty; John  8.  Orr,  Judge. 

Action  by  Lul^  Ferro  and  others  against 
the  Bargo  Mining  &  Milling  Company.  From 
a  Ju^ment  of  dismissal  as  to  plaintiff  Ferro, 
he  appeals.  Rieversed  and  remanded. 

Dixon  ft  Miller,  of  Beno,  tor  appellant. 
Massey  ft  Sprlngmeyer,  of  Beno,  for  respond- 
ent 

NOBCBOSS, .  J.  Appellant  and  several 
other  lien  claimants  Joined  in  an  action  to 
foreclose  certain  labor  liens  filed  upon  cer^' 
tain  mining  claims^  the  property  of  respond- 
ent A  demurrer  was  sustained  as  to  the 
cause  of  action  of  the  appelant,  Ferro,  and 
as  to  him  Judgment  of  dismissal  was  enter- 
ed. From  such  Judgment  Ferro  has  appealed. 

So  much  of  the  complaint,  as  involves  the 
questions  presented  on  appeal,  reads  as  fol- 
lows: "That  on  or  about  February  25,  1910, 
C.  Vlrgillo,  as  the  manager  of  said  corpora- 
tion, being  duly  authorized  thereto,  employ- 
ed claimant  as  a  miner  to  work  In,  on,  and 
about  said  claims,  for  a  dally  wage  of  $5, 
payable  monthly ;  that  under  said  contract  of 
employment  pialntlfl  during  the  months  of 
May,  June,  July,  and  August,  1910,  worked 
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for  87  days,  BUdi  labor  being  of  the  total 
valie  of  $430;  that  plalntUE  rec^ved  dux- 
iDg  said  months  board  from'  said  corporation 
of  the  value  of  987;  that  no  other  part  of 
said  Bum  haa  been  paid,  and  that  there  Is 
now  doe  him  a  bahtnce  of  f348  thereon;  that 
on  or  about  the  month  of  Angn^  1910,  said 
defendant  employed  C.  VlrgiUo  and  plalntUf 
to  sink  a  certain  shaft  on  said  Bargo  claim 
a  depth  of  89  feet,  agrtelng  to  paj  all  ex- 
penses of  sinking  same,  Including  labor  and 
materials,  and  agreeing  upfm  the  completion 
thereof  to  pay  to  plaintiff  and  said  Vii^lio 
the  sum  of  f2S  per  foot  after  deducting  such 
expenses,  half  of  said  balance  to  be  paid  to 
each ;  that  under  said  contract  plaintiff  and 
said  VlrgiUo  caused  said  shaft  to  be  sank 
said  distance ;  that  after  dednctli^  said  ex- 
penses tiiere  was  due  from  said  defendant  to 
plaintiff,  as  bis  half  of  said  balance,  the  sum 
of  $540.  no  part  of  which  has  been  paid,'  and 
all  of  which  is  now  and  has  been,  since  the 
completion  6t  said  work,  due  and  payable; 
that  there  were  no  terms  or  omdltlons  to 
said  contracts  of  employment  oQier  than 
those  hereinabove  set  forth ;  that  the  work 
and  services  performed  by  plalutifl  under 
said  contracts  was  the  same  In  character  un- 
der each  contract,  and  consUtnted  one  con- 
tinuous transection ;  that  there  were  not,  at 
the  time  of  filing  ttie  lien  hereinafter  men- 
tioned, and  are  not  now,  any  Just  credits  or 
ollbets  against  the  sum  of  f888  due  plaintiff 
under  said  contracts:  and  that  said  work  and 
services  were  all  performed  on  that  part  of 
said  mine  known  as  the  'Bargo'  claim,  said 
work  being  In  furtherance  of  a  common  sys- 
tem tending  to  the  uniform  development  of 
the  other  contiguous  claims  constituting  said 
mine,  as  aforesaid ;  that  prior  to  the  expira- 
tion of  SO  days  from  the  time  when  plaintiff 
last  performed  labor  on  said  mine  under  said 
contracts  of  employment,  to  wit,  on  Decem- 
ber 13,  1910,  plaintiff  made  and  execvted  his 
claim  of  Hen  upon  said  mine,  *  *  *  for 
the  said  balance  of  $888,  then  due  and  owing 
under  said  contracts,  ctnd,  after  dnly  verify' 
ing  same,  caused  said  claim  of  Hen  to  be  re- 
corded on  said  13th  day  of  December,  1910,  In 
the  office  of  the  county  recorder  of  Washoe 
county,  •  •  •  a  copy  of  which  claim  of 
Hen  is  hereto  attached,  •  *  •  and  made 
a  part  of  this  complaint"  The  copy  of  the 
claim  of  lien  filed,  attached  to  the  complaint 
as  an  exhibit,  does  not  vary,  in  any  sub* 
etantlal  particular,  from  the  allegations  in 
the  complaint  as  above  quoted.  The  respond- 
ent demurred  for  want  of  sufficient  facts,  for 
misjoinder  of  causes  of  action,  and  the  unit- 
ing In  one  cause  of  action  of  two  separate 
causes  of  action,  in  that  the  separate  con- 
tract with  Ferro  had  been  Joined  with  the 
contract  with  Ferro  and  VIrglllo,  for  defect 
of  parties  in  the  nonjoinder  of  VIrglllo,  and 
for  the  insufficiency  of  the  lien  in  joining  the 
Ferro  contract. 

[1,2]  It  Is  the  contention  of  respondent 
that  the  claim  of  lien  is  fatally  .defective,  be- 


cause It  Is  based  on  two  contracts,  oae  an  In- 
dividual cmtract  of  enunloyment  of  Appel- 
lant alone,  the  other,  a  Joint  contract  of  ap- 
pellant and  another  as  orli^bial  contractors; 
tiiat  hence  "there  cannot  tie  a  tacking  of  such 
contracts  by  Ferro."  The  object  of  the  Hen 
law  is  to  secure  payment  to  those  who  per* 
form  labor  v>Pon  mining  property,  or  who  per- 
form labor  upon  or  furnish  material  in  the 
oonsfemctlon  of  any  building  or  other  works, 
spedfled  In  the  statutes,  for  such  labor  i>er- 
formed  or  material  fumldied.  In  oonstmliq; 
or  apiAylng  the  provlsloiis  of  aoy  atatute,  the 
purpose  or  object  of  the  statute  should  ever 
be  kept  in  mind,  and  a  construction  or  appU- 
caUoi  should  be  avoided  which  sacrifices  sub- 
stance to  a  mere  matter  of  form.  Sonw  of 
the  earlier  decisions  construing  or  apiOylng 
11^  statutes  were  Inclined  to  give  a  strict 
construction  or  application,  upon  tiie  theory 
that  such  statutes  were  In  dexogatttm  of  the 
common  law,  a  strict  construction  being  the 
general  rule  in  such  character  ot  statutes. 
These  statutes  are  now  r^rded  as  remedial 
laws,  and  are  given  a  Uberal  constmction. 
Skyime  v.  Ocddsntal  M.  &  M.  Co.,  8  Nev. 
220;  Hunter  v.  Tradcea  Lodge,  14  Nev.  28; 
Malter  v.  Falcon  M.  Co.,  IS  Nev.  212,  2  Pac. 
GO ;  Mayuard  v.  Ivey,  21  Nev.  244,  20  Pac 
1090;  Porteous  Go.  v.  Fee^  29  Nev.  380,  01 
Fae.  135 ;  Tonopah  L.  Co.  v.  Nevada  Am.  Co.. 
30  Nev.  466,  07  Pac  636;  lAmb  v.  Goldfleld 
L.  M.  Co.,  87  Nev.  ,  138  Pac  902. 

As  said  by  this  court  in  the  recent  case  of 
Lamb  r.  Gtoldfleld  L.  M.  Co..  supra,  "while 
there  must  be  a  substantial  compUanoe  with 
the  essential  requisites  of  the  statute,  such 
pleadings  and  notices  as  the  law  requires 
should  be  liberally  cmstrued  in  order  that 
Justice  might  be  promoted  and  the  dedred  ob- 
ject might  be  effected." 

There  is  no  contention  that  appellant  did 
not  have,  under  the  statute,  the  right  of  Iten 
security  for  aH  that  Is  allied  to  be  due  him 
for  labor  performed,  but  It  is  contended  that 
he  has  lost  this  valuable  right,  not  because 
he  failed  to  file  a  Hen,  but  because  he  has 
improperly  Joined  two  lien  rights  and  there 
has  been  a  nonjoinder  of  parties  In  one  of 
the  lien  claims.  We  think  these  objections 
ought  not  to  be  well  taken. 

In  the  Skyrme  Case,  supra,  the  court  said: 
"The  manner  in  which  the  work  was  conduct- 
ed In  the  Occidental  mliie  Is  quite  common  in 
many  of  the  mines  In  this  state.  In  tbe  pros- 
ecution of  the  work  It  is  necessary  to  run 
tunnels  and  crosscuts,  and  sink  winzes ;  and 
while,  as  a  general  rule,  the  laborers  are 
employed  by  the  day.  It  la  often  the  case 
that  some  of  them  will  take  a  contract  to 
do  this  kind  of  work  at  a  stipulated  price  per 
foot,  and  within  a  few  days  after  their  con- 
tracts are  completed  either  go  to  work  by  the 
day,  or  take  other  contracts  In  the  same  mine. 
It  would  be  a  harsh  and  unreasonable  rule  of 
construction  in  these  cases  to  hold  that  the 
statute  required  separate  Hens  to'be  filed  for 
each  ctmtract  to  enable  the  laborer  to  secure 
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his  wages.  •  •  •  In  the  ease  at  bar  there 
was  not  In  reality  any  new  employment.  The 
character  oC  work  was  tbe  same,  viz.,  labor 
and  work  done  on  tbe  mine.  The  amount 
to  be  paid  varied  with  tbe  pecnllar  character 
of  the  work  at  different  times.  We  have 
carefully  considered  all  the  testimony,  and 
are  satisfied  that  there  was  not  In  tbe  eye  of 
tbe  law  any  such  stoppage  or  change  of  work 
as  created  Independent  Jobs  or  contracts  re- 
qnlring  tbe  flUng  of  separate  Hens.  The  min- 
ers worked  nnder  the  direction  of  the  fore* 
man  of  tbe  Occidental  M.  ft  M.  Co.,  as  well 
ander  tbe  contracts  as  when  working  by  the 
day.  We  think  it  was  proper  to  Inclnde  the 
work  done  nnder  the  contracts  with  tbe  work 
done  by  the  day,  and  to  treat  the  employment 
as  one  continnous  transaction  for  the  purpose 
of  ascertaining  the  time  wlthlu  which  the 
Uens  should  be  filed.  Singerly  r.  Doerr,  62 
Pa.  12;  Fitch  v.  Baker,  23  Conn.  667."  We 
think  the  Skyrme  Case  Is  authority  for  hold- 
ing that  the  Hen  claim  Is  not  void  because  of 
a  Joinder  of  a  claim  of  lien  nnder  a  contract 
of  employment  by  the  day  with  a  contract  of 
employment  for  a  sped  fled  amount  of  work 
at  an  agreed  price  per  foot,  less  certain  de- 
dacttons,  the  work  being  continuous  and  of 
the  same  character  under  both  contracts.  See, 
also,  Capron  t.  Strout,  11  Nev.  304.  To  bold 
otherwise,  would,  as  we  have  above  stated,  be 
a  sacrifice  of  the  substance  for  a  mere  matter 
of  form.  While  the  statute  In  force  at  the 
time  the  lieu  claim  in  question  was  filed  pro- 
vided a  longer  time  in  which  an  "ori^al 
contractor"  might  file  bis  claim  of  lien  than 
tiiat  allowed  other  lien  claimants,  there  is 
nothing  in  the  statute  prohibiting  tbe  Joining 
In  one  Uen  claim  of  rigbts  of  lien  as  an  orig- 
inal contractor  and  for  labor  as  an  employe, 
where  the  same  party  has  both  such  rights  of 
Uen.  Where,  as  In  this  case,  the  character  of 
the  work  performed  was  the  same  and  tbe 
work  was  continuous,  fine  distinctions  ongtat 
not  to  be  drawn  as  to  the  character  of  the 
two  contracts,  where,  tn  substance,  tbey  were 
the  same,  when  to  do  so  would  defeat  a  sub- 
stantial right  The  cases  of  Malcomson  v. 
Wappoo  Mills  (C.  C.)  86  Fed.  907,  and  Vane 
T.  Newcombe^  132  U.  S.  220, 10  Sup.  Ct  60, 88  U 
Ed.  810,  dtedby  respond^it,  are  not  In  point, 
for  those'  cases  considered  statutes  giving 
liens  to  laborers  only,  and  sot  to  contractors. 
Our  statutes  give  rlf^ts  of  lien  both  to  con- 
tractors and  laborers,  and  the  only  dlstlnctioD 
ever  made  was  as  to  the  time  In  which  a  Hen 
might  be  filed, -and  this  distinction  was  prac* 
tlcally  abolished  by  the  amendment  of  1911. 
Bev.  Laws,  I  2217. 

[SI  The  contention  that  the  Uen  sbould  be 
held  invalid  because  VirgUlo  should  have 
been  joined  as  a  necessary  party  in  the  Uen 
claim  and  In  the  suit  based  on  the  claim  Is 
without  substantial  merit  Under  the  alle- 
gations in  tbe  complaint,  while  the  work  was 
to  be  performed  Jointly,  when  the  contract 


was  completed,  one-half  of  the  contract  price 
per  foot,  after  deducting  all  expenses,  was 
to  be  paid  to  each  severally.  So  far  as  tbe 
validity  of  the  Hen  claim  In  question  Is  con- 
cerned, we  think  a  court  would  not  be  Justi- 
fied in  holding  the  same  Invalid  because  the 
contract  was  Joint  in  character.  We  do  not 
wish  to  be  understood  as  holding  that  In 
every  Joint  contract  It  is  unnecessary  to  Join 
all  the  parties  In  a  Uen  claim.  There  may 
be  cases  In  which  the  substantial  rights  of  a 
defendant  would  be  injuriously  afTected  by 
such  a  holding.  Sucb.  however,  Is  not  this 
case. 

Courts  are  established  to  do  Justice  be- 
tween litigants.  Statutory  provisions  regu- 
lating procedure  are  but  aids  to  courts  In 
the  accomplishment  of  the  purpose  for  which 
they  were  created.  Forms  of  procedure  are 
convenient  and  necessary,  and  Justice  can 
best  be  administered,  in  the  great  majority  of 
cases,  by  requiring  a  substantial  compliance 
with  established  rules,  but  courts  should  al- 
ways bear  in  mind  that  procedure  Is  but  a 
means  unto  an  end,  and  that  end  the  doing  of 
Justice  between  parties  Utlgant 

In  the  case  at  bar,  Ferro,  according  to  the 
complaint,  performed  labor  of  considerable 
value  upon  the  property  of  defendant.  Tbe 
statute  gave  a  right  of  Uen  for  tbe  purpose 
of  securing  to  him  payment  for  his  services 
rendered,  and  made  the  property  he  liad  help- 
ed to  develop  liable  for  the  amount  of  his 
claim.  He  has  substantlaliy  compUed  with 
tbe  provisions  of  law  in  filing  his  claim  of 
Uen.  He  is  entitled  to  a  liberal  construc- 
tion of  the  lien  law.  His  right  of  Uen  should 
not  be  defeated  tedbnicaUtles  whldi  do 
not  affect  the  substantial  righto  of  defMidant 

Judgment  reversed  and  cause  remanded. 

TALBOT,  a  J.,  And  McCABRAN.  J.,  oon- 
cnr. 


  (!8  Idaho.  768) 

ACHBNBAOH  v.  E7N0AID,  County  Assessor, 
et  aL 

(Supreme  Court  of  Idabo.   Feb.  26,  1914.  Re- 
faearlng  Denied  May  6, 1914) 

1.  BTATDTia  (S  225*)— Construction. 

Various  statutory  provisions  in  contem- 

ftoraneous  leglslatioa  affecting  the  same  sab- 
ect-matter  sbould  be  so  construed,  if  possilde. 
that  all  may  stand,  and  tbe  wUl  of  tbe  legisla- 
ture be  carried  into  effect. 

[E}d.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  Jj  302,  303;  Dec.  Dig.  I  225.*] 

2,  STATirTBB  (S  141*)  —  Ehaotuert  ■—  Amxno- 
HENT. 

Section  1644,  Rev.  Codes,  as  amended  by 
act  of  Match  7,  1911  (Laira  1911,  p.  665),  was 
not  in  existence  as  such  at  the  time  tbe  Iligh- 
way  Commissiou  Act  (Laws  1913,  p.  667)  S 
19,  was  passed,  altbough  said  Highway  Com- 
miflsioD  Act  by  its  title  purports  to  amend  said 
section  1644,  Kev.  Codes ;  therefore  it  was  not 
necessanr  to  set  forth  said  section,  as  amended, 
in  the  Highway  Commission  Act,  la  order  to 
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complj  with  sectioD  IS,  art.  3,  of  the  Constitu- 
tion. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  S|  48, 198,  209 ;  Dec.  Dig.  8  141.*] 

8.  Statutes  (S  121*)— Title  and  Subjkct- 
Mattkk— Highway  Comuission  Act— Ei- 
ehption  fbou  taxation. 

Section  19  of  the  Highway  Commission  Act 
(Laws  1913,  p.  667),  providing  for  exemption 
from  taxation  of  motor  vehicles,  does  not  come 
within  the  iohlbition  of  aectioa  16,  art  3,  of  the 
Constitution,  as  beins  legislation  upon  a  sub- 
ject differeDt  from  that  expressed  In  the  title  of 
the  act,  inasmuch  as  such  exemption  is  germane 
to  the  general  object  and  plan  of  the  act,  is 
manifestl;  connected  with  it,  and  made  for  the 
purpose  of  carrying  the  act  into  effect. 

[Ed.  Note.— For  other  cases,  see  Sutates, 
Cent.  Dig.  {S  146,  173,  174;  Dee.  Dig.  1 121.*] 
4.  Tazatioit  (S  2G*>— Lkoisuixvb  Pown— 

BDXTENT. 

In  matters  of  taxation  the  Legislature  pos- 
sesses plenary  power,  except  as  such  power  may 
be  limited  or  restricted  by  the  Constitution.  It 
is  sufficient  warrant  for  the  exerdse  of  this 
power  in  a  given  instance  if  there  be  found  in 
the  Constitution  no  prohibition  against  what 
the  Legislature  has  attempted  to  do. 

[Ed.  Mote.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  S9;  Dec  Dig.  f  25.*] 

6.  Taxation  (S  193*)-'ExKUFTion  or  Motob 

VBHICLES— VAUDITT  OF  STATUTE. 

The  provisions  of  section  19  of  the  High- 
way Commission  Act  (Laws  1913,  p.  567),  ex- 
empting motor  vehicles  from  taxation,  are  with- 
in the  express  grant  of  power  contained  in  sec- 
tion 6,  art  7,  of  the  Constitution,  which  pro- 
vides that  "the  Legislature  may  allow  such  ex- 
emptions [from  taxation]  from  time  to  time  as 
sbi^l  seem  necessary  and  just." 

[Ed.  Mote.— For  other  cases,  see  Taxation, 
Cent  Dig.  i  809;  Dee.  Dig.  fl98.*] 

6.  Taxation  (8  211*)— Exxicftion  or  Motob 

Vehicles. 

Beldf  that  it  was  the  intention  of  the 
frame  rs  of  the  Constitution  to  confer  upon  the 
Lc«islature  the  sole  right  to  determine  what 

property  should  be  exempt  from  taxation,  and, 
the  Legislature  having  provided  such  exemp- 
tion in  the  Highway  Commission  Act  with  ref- 
erence to  automobiles,  motor  cydes,  and  mo- 
tor vehicles,  such  property  was  not  subject  to 
taxation  in  Ada  county  for  the  year  1913,  and 
the  county  commissioners  and  assessor  oi  said 
county  properly  refused  to  cause  anch  property 
to  be  assessed. 

[Eld.  Mote.— For  other  casea.  see  Taxation, 
Cent.  Dig.  8S  347,  348,  364,  379;  Dec.  Dig.  { 
211.*] 

Appeal  from  Diatvict  Court,  Ada  County; 
Carl  A.  Davis,  Judge. 

Petition  for  writ  of  mandate  by  Henty 
Acfaenbacb  to  compel  William  Kincald,  Cotm- 
ty  Assessor,  Ada  Count?,  Idalio,  and  the 
Board  of  County  Commisfdoners  to  assess 
all  motor  vehicles  that  escaped  taxation  for 
the  year  1913,  under  the  Highway  Commis- 
sion Act.  Demurrer  to  petition  sustained, 
and  petitioner  appeals.  Afflrmed. 

Harry  S,  Kessler,  of  Boise,  for  appellant 
R,  L.  Givens,  Harry  Keyser,  and  E.  P. 
Barnes,  all  of  Boise,  for  respondents.  J.  H. 
Peterson,  Atty.  tien.,  and  E.  G.  Davis  and 
Pence  &  Koelsch,  all  of  Bois^  amid  curiie. 

BUDGE,  District  Judge.  On  Jnly  22.  1918, 
appellant  tiled  In  the  (Ustrict  court  of  the  Third 


Judicial  district  within  and  for  Ada  county, 
Idaho,  his  petition  for  an  alternative  writ  of 
mandate,  to  be  directed:  Firet,  to  William 
Howell,  August  Carlson,  and  William  Br^gs; 
constituting  the  board  of  county  commlseion- 
ers  of  siUd  Ada  county,  commanding  them 
to  mforoe  and  compel  an  assessment  of  all 
property  within  said  Ada  county  at  a  fair 
cash  Tolu^  and  in  particular  all  automobiles, 
motor  cycles,  and  other  motor  vdildes  that 
escaped  taxation  for  the  year  1913;  and, 
second,  to  William  Kincald,  county  assesaw 
of  Ada  county,  reqnlrli^  him  to  aaaess  at  a 
fair  cash  value  and  make  due  return  on  all 
taxable  property  of  said  county,  particalarly 
all  automoUIea,  motor  cydffl,  and  other  motor 
Tehiclea  that  escaped  taxation  for  the  year 
1918.  It  is  alleged  in  said  petition  that  there 
were  ou  the  second  Monday  In  January,  1913, 
and  at  the  time  of  the  filing  of  said  petition, 
about  700  automobile,  motor  cycles,  and  other 
motor  vehicles  witMn  said  Ada  county,  of  the 
aggr^te  value  of  $1,000,009;  that  the  said 
assessor  had  failed,  during  the  period  fixed 
by  law,  or  at  all,  to  assess  the  same,  and 
that  said  William  Howell,  August  Carlson, 
and  William  Briggs,  sitting  as  a  board  of 
equalisation  of  said  county  for  the  year  1913, 
had  failed,  neglected,  and  refused  to  oiforce 
and  compel  tiie  assessment  of  said  property 
by  said  assessor;  that  unless  an  assessment 
of  said  property  for  said  year  is  made^  ap- 
pellant, who  Is  a  taxpayer  of  said  county, 
will  be  compelled  to  pay  an  unjust  and  un- 
fair proportion  of  taxes.  It  Is  further  al- 
leged in  said  petition  that  respondents  justi- 
fy their  failure  to  assess  said  property,  or 
cause  the  same  to  be  assessed,  by  reaaon 
of  the  provisions  of  section  19.  c.  179,  Sess. 
Laws  1913,  p.  568,  but  It  la  alleged  that  said 
section  is  null  and  void,  for  the  reason  that 
it  contravenes  sections  2,  4.  and  B,  art  7, 
and  sections  16-19,  art  3.  of  Uie  Constitution 
of  this  state.  A  general  demurrer  was  filed 
to  the  petition,  and  by  the  trial  court  sus- 
tained. Appellant  thereupon  declined  to 
plead  further.  Judgment  was  entered,  dis- 
mlsdng  the  action,  and  the  case  la  here  on 
appeal  from  said  Judgment 

The  twelfth  session  of  the  Legislature  pass- 
ed an  act  which  was  approved  Mardi  13, 
1913,  of  whidi  the  following  is  .  the  title: 
"Creating  a  state  highway  commission,  pre- 
scribing its  duties  and  defining  its  powers; 
authorizing  the  employment  by  said  state 
highway  commission  of  convicts  in  the  state 
penitentiary  on  state  highways;  requiring 
the  registration  with  the  secretary  of  said 
state  highway  commission  of  motor  vehicles 
and  of  dealers  in,  and  manufacturers  of,  mo- 
tor vehicles,  and  requiring  the  payment  of 
annual  fees  for  such  registration;  creating 
a  state  highway  fund  and  appropriating  the 
moneys  In  such  fund ;  prescribing  rules  and 
regulations  for  operating  and  running  mo- 
tor vehldes  on  the  public  highways  of  the 
state;  defining  the  powers  of  counties,  cities 
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and  Incoiporated  villages  with  reference  to 
lic-ensiiig  and  regulating  motor  vehicles; 
amending  section  1644  of  the  Revised  Codes 
of  Idaho  relating  to  property  exempt  from 
taxation  so  as  to  exempt  duly  registered  mo- 
tor vehicles  from  taxation;  prescribing  pen- 
alties for  violations  of  the  pro\iBions  of  this 
act,  and  making  disposition  of  fines  and  pen- 
alties collected  from  such  violations;  and 
repealing  section  1061  of  the  Revised  Codes 
of  Idabo  and  all  acts  and  parts  of  acts  In 
conflict  with  this  act" 

Section  19  of  said  act  (Sess.  Laws  1913, 
pp.  567,  668),  upon  which  respondents  rely 
for  their  Justification  in  refusing  to  assess 
or  cause  to  be  assessed  for  the  year  1913  au- 
tomobiles, motor  cycles,  and  other  motor  ve- 
hicles, provides:  "Sec.  19.  The  registration 
fees  imposed  by  this  act  upon  motor  vdiicles 
(other  than  the  registration  fees  required  of 
dealers  and  manufacturers),  shall  be  in  lieu 
of  all  taxes  general  or  local,  and  all  motor 
vehicles  required  by  this  act  to  be  registered 
and  for  which  an  annual  fee  is  to  be  paid  to 
the  secretary  of  the  state  highway  commis- 
sion, and  which  motor  vehicles  have  been  so 
registered  and  the  required  fee  has  been  so 
paid,  shall  be  exempt  from  taxation."  It  will 
be  noticed  from  the  r&iding  of  the  title  to 
said  act  that  the  following  appears  therein: 
'  "Amending  section  1644  of  the  Revised  Codes 
of  Idaho  relating  to  property  exempt  from 
taxation  bo  as  to  exempt  duly  registered  mo- 
tor vehicles  from  taxation."  There  is  no 
provision  in  said  act  other  than  said  section 
19,  which  provides  for  the  exemption  from 
taxation  of  such  property,  and  It  is  first  con- 
tended by  appellant  that  said  section  Is  in- 
valid for  the  reason  that,  Inasmuch  as  by 
'  its  title  the  act  purports  to  amend  section 
1644,  that  section  as  amended  should  have 
been  set  forth  In  full  as  required  by  section 
18,  art  3,  of  the  Constitullon,  which  pro- 
vides: "No  act  shall  be  revised  or  amended 
by  mere  reference  to  its  title,  but  the  section 
as  amended  shall  be  set  forth  and  published 
at  full  length." 

iSection  1644,  Rev.  Codes,  was  amended  by 
an  act  approved  March  7,  1911  (Sess.  Laws 
1911,  p.  565),  and  on  March  13.  1913,  the 
L^lslature  passed  the  present  revenue  law, 
which  In  terms  not  only  repealed  the  provi- 
sions of  said  section  as  it  was  amended  in 
1911,  but  also  re-enacted  the  same  as  a  part 
of  said  revenue  act  of  1913.  Sess.  Laws 
1913,  pp.  173,  175,  176. 

ri,  2. 6]  It  will  thus  be  noticed  that  on  the 
same  day  that  section  1644,  Rev.  Codes,  was 
eliminated  by  repeal,  it  was  referred  to  in  the 
title  of  the  Highway  Commission  Act  as  be- 
ing amended  by  said  act ;  and  it  is  the  duty 
of  the  court  if  It  Is  possible  to  do  so,  to  so 
construe  these  acts  as  to  carry  out  the  will 
of  the  Ij«^lature,  and,  If  possible,  harmonize 
these  statutory  provisions  so  that  both  may 
stand. 

Section  4  of  the  Revenue  Act  (Sess.  Laws 
1913,  pp.  176, 176),  and  which,  as  before  stat- 


ed, is  substantially  a  re-enactment  of  sec- 
tion 1644  as  amended  (Sess.  Laws  1911,  p. 
565),  specifies  the  classes  of  property  which 
shall  be  exempt  from  taxation,  and  in  this 
section  automobiles,  motor  cycles,  and  other 
motor  vehicles  are  not  included,  but  by  the 
Highway  Commission  Act,  approved  on  the 
same  day  as  the  Revenue  Act  provision  Is 
madef  for  the  exemption  of  this  class  of 
property.  In  providing  for  such  exemption 
no  refer^ice  Is  made  to  the  new  revenue 
act,  in  tact  .said  section  19  makes  no  refer- 
ence to  any  other  legislation  whatsoever. 

It  is  true  that  in  the  title  to  the  act  of 
which  It  Is  a  part  section  1644,  Rev.  Codes, 
is  referred  to,  but  there  was  really  do  such 
section  In  existence,  because  In  the  first  place 
that  section  had  been  amended  by  the  Laws 
of  1911,  and,  becondly,  if  such  refetence  can 
be  considered  as  applying  to  said  section  as 
amended  In  1911,  it  was  rendered  useless  by 
the  repeal  of  said  section  on  the  very  day 
that  the  said  Highway  Commission  Act  took 
eflfect  It  cannot  well  be  said  that  section  19 
of  the  Highway  Commission  Act  contravenes 
the  Constitution  ^  In  failing  to  set  forth  at 
full  length  section  1644,  when  said  section 
was  no  longer  in  existence,  and,  technically 
speaking,  had  not  been  for  about  two  years. 
If  said  section  19  is  amendatory  of  any  law, 
it  by  implication  amends  the  new  revenue 
act,  not  directly,  because  no  reference  Is 
made  to  said  act,  but  by  implication,  and 
when  such  is  the  case  the  constitutional  pro- 
vision has  no  application,  for  It  has  been 
declared  that  statutes  which- amend  others 
by  implication  are  not  within  the  provisions 
of  the  Constitution  requiring  amendments  to 
be  set  forth  at  length.  Cooley's  Constitution- 
al Limitations  (7th  Kd.)  p.  216,  text  and 
cases  cited  in  note  5  thereof. 

[3]  It  is  next  contended  that  said  section 
19  of  House  Bin  179  of  the  Session  Laws  of 
1913,  p.  558,  contravenes  the  provisions  of 
section  16,  art.  3,  of  the  Constitution,  which 
section  provides:  "Every  act  shall  embrace 
but  one  subject  and  matters  properly  con- 
nected therevrlth,  which  subject  shall  be  ex- 
pressed In  the  title;  but  if  any  subject  shall 
be  embraced  iii  an  act  which  shall  not  be 
expressed  In  the  tlUe,  such  act  shall  be  void 
only  as  to  so  much  thereof  as  shall  not  be 
embraced  in  the  tiUe."  It  Is  the  theory  of 
the  appellant  that  in  view  of  the  fact  that 
section  19  provides  for  an  exemption  from 
taxation  of  a  certain  class  of  property,  it  Is 
legislation  upon  a  different  subject  and  one 
not  connected  with  the  subject  of  leglslatlou 
covered  by  the  remainder  of  the  act  With 
this  contention  we  cannot  agree.  By  refer- 
ring to  the  tltie  of  said  act  heretofore  quoted 
at  length,  it  Is  evident  that  the  general  object 
and  purpose  sought  to  be  attained  by  the- 
Legislature  Is  the  creation  of  a  highway  com- 
mission, which  shall  have  power  to  lay  out, 
build,  construct,  improve,  alter,  or  discon- 
tinue the  state  highways,  and  otherwise  hate 
general  supervision  over  the  same  for  the- 
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luaintenaDce  and  care  tbereof,  aod  to  provide 
revenue  for  the  accompUshment  of  said 
puriwses.  While  It  may  be  technically  said 
that  the  provision  of  section  19  of  said  act, 
which  exempts  motor  vehicles  from  taxation, 
does  not  properly  have  to  do  with  the  mak- 
ing of  provision  for  the  carrying  out  of  the 
purposes  of  the  act,  It  does  have  an  indirect 
connection,  because  the  property  mentioned 
in  said  section  by  earlier  provisions  of  the 
act  is  burdened  with  a  certain  license  tax, 
and,  in  order  to  complete  the  plan  vhldi  the 
Legislature  had  in  mind  In  laying  said  bur- 
den upon  said  proiterty,  section  19  was  neces- 
sary to  prevent  an  Injustice  by  relieving 
said  property  from  what  would  otherwise 
have  been  a  double  burden. 

The  object  and  purpose  of  the  said  con- 
stitutional provision,  as  stated  In  Pioneer  Ir- 
rigaUon  District  v.  Bradley,  8  Idaho,  310-317, 
68  Pac.  295,  101  Am.  St.  Rep.  201,  was  "to 
prohibit  the  practice  of  bringing  together  into 
one  bill  subjects  diverse  in  their  nature,  and 
having  no  necessary  connection;  to  prohibit 
'hodgepodge'  or  'logrolling'  legislation.  Cool- 
ey's  Constitutional  Limitations,  p.  172.'i  In 
the  case  Just  dted,  this  court  declares:  "In 
Winters  v.  City  of  Ouluth,  82  Minn.  127,  84 
N.  W.  788,  the  Supreme  Court  of  Minnesota, 
in  commenting  on  a  section  of  the  Constitu- 
tion of  that  state  which  provides  that  'no 
law  shall  embrace  more  than  one  subject, 
wlilch  shall  be  expressed  in  the  title,'  said: 
'It  [said  provision]  was  not  intended  to  em- 
barrass leglslatlOD  by  making  laws  more  re- 
strictive In  their  BCo[>e  and  operation  than 
Is  reasonably  necessary  in  order  to  conserve  1 
the  purpose  for  which  the  constitutional  limi- 
tation was  adopted;  hence  it  must  be  liberal- 
ly construed,  and  in  a  common  sense  way' — 
and  quotes  as  follows  from  State  v.  Cassiday, 
22  Minn.  324,  21  Am.  Rep.  765:  'If  the  Legis- 
lature is  fairly  apprfsed  of  the  general  char- 
acter of  an  enactment,  by  the  subject  ex- 
pressed in  the  title,  and  all  its  provisions 
have  a  Just  and  proper  reference  thereto, 
and  are  such  as,  by  the  nature  of  the  subject 
80  Indicated,  are  manifestly  appropriate  In 
that  connection,  and  as  might  reasonably  be 
looked  for  in  a  measure  of  such  a  character, 
the  requirement  of  the  Constitution  is  com- 
plied with.  It  matters  not  that  the  act  em- 
braces technically  more  than  one  subject, 
one  of  which  only  Is  expressed  In  tbe  title, 
so  that  they  are  not  foreign  and  extraneous 
to  each  other,  but  blend  together  in  tbe  com- 
mbn  purpose  evidently  sought  to  be  accom- 
plished by  the  law.* "  In  said  case  the  court 
also  quotes  as  follows  from  Cooley's  Consti- 
tutional Limitations  (6th  Ed.)  172:  "There  is 
scarcely  any  subject  of  legislation  that  can- 
not be  divided  and  subdivided  into  various 
heads,  each  of  which  might  be  made  the 
basis  of  a  separate  act,  and  in  which  the  con- 
nection between  them  may  be  made  a  matter 
of  controversy.  If  the  provisions  of  a  stat- 
ute all  relate  directly  or  indirectly  to  the 


same  subject,  have  a  natural  connection,  and 
are  not  foreign  to  tbe  subject  expressed  hi 
the  title,  it  Is  permissible  to  unite  them  Id 
the  same  act.  The  objections  should  be 
grave  and  the  conflict  between  the  Constitu- 
tion and  statute  palpable  before  tbe  Judiciary 
should  disregard  a  legislative  enactment  upon 
the  sole  ground  that  It  embfaces  more  Uiaa 
one  subject" 

We,  therefore,  conclude  that  the  act  is  not 
In  conflict  with  section  16,  art  3,  of  the  Con- 
stitution, but  on  the  contrary  clearly  comes 
within  tbe  principles  announced  in  the  deci- 
sions of  this  court  construing  said  section, 
which  are  in  accord  with  the  great  weight 
of  authority  In  construing  aiimiag  constlta- 
tional  provisions. 

[6]  It  is  next  contended  that  said  act  vio- 
lates sections  2  and  5,  art  7,  of  the  Consti- 
tution. Section  2  provides:  "The  Legislature 
shall  provide  such  revenue  as  may  be  need- 
ful, by  levying  a  tax  by  raluatlon.  so  that 
every  person  or  corporation  shall  pay  a  tax 
In  proportion  to  tbe  value  of  his,  her,  or  its 
property,  except  as  In  this  article  herein  oth- 
erwise provided.  The  Legislature  may  also 
impose  a  license  tax  (both  upon  natural  per 
sons  and  upon  corporations,  other  than  mo- 
nicipal,  doing  business  in  this  state) ;  also 
a  per  capita  tax:  Provided,  the  Leglslatnre 
may  exempt  a  limited  amount  of  improve- 
ments npon  land,  from  taxation."  Counsel 
contends  that  said  section  provides  three 
methods  for  raising  of  revenue,  to  wit,  prop- 
erty tax,  license  tax  and  per  capita  tax ;  that 
it  cannot  be  contended  tiiat  the  registration 
fee  for  automobiles  la  a  per  capita  tax,  and 
that  they  are  not  license  taxes,  because  sudi 
a  tax  can  only  be  levied  vlpon  a  business  as 
contradistinguished  from  the  ownership  or 
possession  or  right  of  ownership  of  the  prop- 
erty, as  stated  in  Be  Gale,  14  Idaho.  7S1- 
764,  05  Paa  679,  that  therefore,  of  the  three 
methods  of  taxation,  this  rei^ratlon  fee 
must  be  considered  as  a  property  tax,  and, 
being  fixed  according  to  the  horse  power  of 
tbe  motor  vehicles,  rather  than  by  valuation 
thereof,  as  required  In  said  section  of  the 
Constitution,  therefore  the  said  law  violates 
said  provision.  To  tills  contention  we  reply 
that  in  this  case  we  are  not  concerned  witb 
the  determination  of  tbe  validity  of  the  state 
Highway  Commission  Act  In  providing  for 
said  registration  fee.  Tliat  question  is  not 
properly  before  us.  We  are  here  called  upon 
only  to  determine  tbe  validity  of  section  19 
of  said  act  which  exempts  motor  vehicles 
from  taxation.  That  portion  of  section  5, 
art.  7.  which  it  is  contended  la  violated  by 
section  19  of  the  state  Highway  Commission 
Act  reads  as  follows:  "All  taxes  shall  be 
uniform  upon  the  same  class  of  subjects  with- 
in the  territorial  limits,  of  the  authority 
levying  the  tax.  and  shall  be  levied  and  col- 
lected under  general  laws,  which  shall  pre- 
scribe such  regulations  as  shall  secure  a  Just 
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Taluatlon  for  taxation  of  all  property,  real 
and  personal." 

It  Is  contended  that  the  law  providing  for 
ft  registration  fee  for  antomoblles  and  other 
motor  vehicles  contravenes  the  foregoing  con- 
stitutional provision,  because  sach  a  tax  vio- 
lates the  principles  of  uniformity,  and  coun- 
sel present  quite  a  lengthy  argument  to  sus- 
tain this  contention.  We  must  say,  as  we 
have  heretofore  said  with  reference  to  sec- 
tion 2,  art.  7,  that  we  are  not  concerned  In 
this  case  with  the  question  of  the  validity  of 
the  said  Highway  Commission  Act  In  so  far 
as  it  provides  for  the  fegistratloD  fee  for 
juotor  vehicles.  That  question  In  our  opinion 
is  not  properly  before  us  In  this  proceeding. 

The  respondents  Justify  in  this  case  upon 
the  ground  that  section  19  of  said  act  ex- 
empts anch  proper^  from  taxation,  and  if 
the  said  section,  providing  for  such  exemp- 
ti<m.  Is  valid,  the  decision  appealed  from 
dMuId  be  affirmed,  irrespective  of  whether 
the  registration  fee  provided  tor  by  other  sec- 
tions of  the  act  Is  valid  or  invalid.  To  our 
mlnda  sectioa  19,  exempting  motor  vehicles 
from  taxation,  is  clearly  witbin  a  subsequent 
clause  of  section  5,  art.  7,  of  the  Constitu- 
tion, which  tffovides,  "The  L^lslature  may 
allow  snch  exemptlima  [from  taxation]  from 
time  to  time  as  shall  seem  necessary  and 
Just,  «  •  *  **  and  If  we  are  correct  in  this 
view,  the  defense  of  the  respondents  Is  com- 
ply, irrespective  of  whether  the  registration 
fee  whidt  other  provisions  of  the  act  attempt 
to  fasten  upon  motor  vehicles  Is  constitu- 
tional or  otherwise.  When  the  clause.  Just 
quoted,  relating  to  the  power  of  the  Le^la- 
tnre  to  make  exemptions  from  taxation,  was 
under  coodderation  by  the  constltnUonal  con- 
vention, It  was  thoroughly  discussed  by  some 
of  the  ablest  lawyers'  of  the  state,  and  by  the 
great  weight  of  optailon  It  was  considered  ad- 
visable to  confer  upon  the  Legislature  the 
full  and  complete  discretionary  power  to  ex- 
empt from  taxation  such  pro^rty  as  it  might 
seem  to  l^e  Legislature  should,  und^  all  the 
conditions  and  dicumstances,  be  relieved 
tzam  the  tax  burden. 

In  volume  2  of  the  Idaho  Constitution  con- 
vention proceedings  commencing  on  page 
1703,  there  appears  a  r^rt  of  the  debate  up- 
on said  proviso.  It  appears  that  numerous 
amendments  were  offered,  providing  for  the 
exemption  ot  honsehold  goods,  tools.  Imple- 
ments of  industry,  etc.,  and  finally  Mr.  Bat- 
ten, a  member  from  Alturas  county,  declared 
that:  '^ere  should  be  some  provision  (In 
substance  and  effect)  so  that  all  property 
should  be  taxed,  exc^t  such  as  the  Legisla- 
ture might  deem  it  expedient  to.  exempt. 
When  this  suggestion  was  made,  Mr.  Alnslle 
d^lared:  "If  that  is  done,  sir,  there  Is  no  re- 
strlCtioQ  upon  the.  Legislature  as  to  the 
amount  of  property  they  can  exempt  from 
taxation."  Volume  2,  p.  1722.  And  again  he 
declared:  "It  leaves  it  altogether  in  the 
hands  of  tbe  Legislature.  There  will  be  no 


constitutional  restrictions  upon  tiiem  what- 
ever." Volume  2,  p.  1726.  Mr.  Hasbrouclc 
stated:  "I  am  in  favor  of  leaving  the  whole 
matter  to  the  Legislature  from  time  to  time 
as  these  matters  shall  arise."  Vrlume  2,  p. 
1741.  And  Mr.  Gray  declared:  "As  stated  be- 
fore, I  have  confidence  in  the  Legislature,  and 
I  believe  they  will  be  as  competent  to  handle 
this  question  as  this  body  Is."  Volume  2,  p. 
1768.  Mr.  John  T.  Morgan,  who  was  later 
Chief  Justice  of  tlils  court,  and  who  was  the 
author  of  the  said  clause  of  the  Constitution, 
at  page  1761  says:  "We  have  a  very  good  law 
upon  the  statuto  lx>ok  now,  which  exempts 
certain  classes  of  property,  among  others 
mining  claims.  This  amendment  I  have  sub- 
mitted leaves  this  matter  entirely  to  the  Leg- 
islature. I  hope  we  will  be  aatisfled  to  leave 
it  to  the  I^eglslatnre,  where  I  think  It  be- 
longs." It  is  very  clear,  from  these  state- 
ments and  numerous  others  which  might  be 
quoted,  that  the  constitutional  convention  in- 
tended that  the  Legislature  should  have  the 
sole  right  to  determine  what  pnverty  should 
be  exempt  from  taxation,  and,  having  pnv 
vided  for  such  an  orempUcm  so  &r  as  auto- 
mobiles, motor  cycles,  and  motor  vehldes  are 
concerned,  tUa  court  must  hold  that  such 
property  was  not  subject  to  taxation  in  Ada 
county  for  the  year  1013,  and  that  tbe  county 
commlsslonerB  and  assessor  of  said  county 
were  Justified  In  refusinig  to  asscBS  Uie  same, 
or  cause  the  same  to  be  assessed. 

[4]  As  to  the  question  of  taxation:  The 
Legislature  possesses  plenary  jrawer,  ezc^ 
as  sudi  power  may  be  limited  or  restricted 
by  the  Constitution.  It  Is  not  necessary  that 
the  ConsUtutlon  shall  contain  a  grant  of 
power  to  the  Legislature  to  deal  with  the 
question  of  taxation.  It  Is  sufficient  proof  of 
Its  power  if  there  be  found  in  the  Constitu- 
tion no  prohibition  against  what  the  Legisla- 
ture has  attempted  to  do. 

As  stated  by  the  Supmne  Court  of  Oregon 
in  the  case  of  the  State  v.  Cochran,  55  Or. 
167, 105  Pac  884:  "A  state  Constitution,  un- 
like a  federal  Constitution,  is  one  of  limita- 
tion and  not  a  grant  of  powers,  and  any  act 
adopted  by  the  Legislature  not  prohibited  by 
tbe  state  Constitution  Is  valid,  and  the  in- 
hibition must  expressly  or  impliedly  be  made 
to  appear  beyond  a  reasonable  doubt"  See 
St.  Joe  Improvement  Co.  v.  Laumlerster,  10 
Idaho,  66,  112  Pac  683;  Walter  v.  City  of 
Spokane,  62  Wash.  312,  113  Pac.  775,  Ann. 
Cas.  1912G,  991;  People  ex  rel.  Simon  v. 
Bradley,  207  N.  T.  502,  101  N,  E.  766. 

In  passing  on  tbe  constitutionality  of  a 
statute,  every  reasonable  doubt  as  to  Its  va- 
lidity will  be  resolved  in  favor  of  sustaining 
the  statute.  People  v.  Rose,  203  111.  46,  67 
N.  E.  746;  Board  of  Trustees  of  House  of 
Beform  v.  City  of  Lexington,  112  Ky.  171,  65 
S.  W.  350;  Commonwealth  v.  Barney,  115 
Ky.  475,  74  S.  W.  181;  State  v.  Thompson, 
144  Mo.  814,  46  S.  W.  101 ;  Ex  parte  Loving, 
178  Mo.  194,  77  S.  W.  60& 
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An  act  of  the  Legislature  will  not  be  de- 
clared uiiconstltutional  unless  in  plain  viola- 
tion of  some  provision  of  tbe  Constitution. 
Brady  v.  Mattem,  125  Iowa,  158,  100  N.  W. 
•i58,  106  Am.  St  Rep.  291. 

The  court  in  constrtUng  a  statute  must 
adopt  such  construction  as  will  sustain  tbe 
constitutionality  of  the  statute  where  that 
can  be  done  without  doing  violence  to  the 
language  thereof.  State  v.  Barrett,  172  Ind. 
169,  87  N.  E.  7.  The  courts  must,  as  far  as 
possible,  uphold  and  give  eCFect  to  all  stat- 
utes enacted  by  the  Legislature.  Common- 
wealth T.  International  Harvester  Company 
of  America,  131  Ky.  768,  116  S.  W.  755. 

We  have  no  hesitancy  in  saying  that  we 
are  not  thoroughly  converted  to  the  advisa- 
bility of  exempting  any  particular  class  of 
property  from  taxation,  but,  on  the  contrary, 
firmly  believe  that  all  property  of  every  kind 
and  description  should  bear  its  Just  propor- 
tion of  taxation,  and  uniformity  and  eQuali- 
zatlon  of  taxation  are  Juat  as  essential  as 
taxation.  However,  we  are  not  disposed  to 
declare  tbe  law  to  be  other  than  we  find  It. 
The  Legislature  Is  answerable  to  the  people, 
and  if  unfortunately  through  legislative  en- 
actment certain  property  has  been  exempted 
from  taxation,  the  people  will  correct  the 
error  through  tbe  Legislature,  where  alone 
the  power  exists. 

Judgment  is  afltened.  Costs  awarded  to 
respondents. 

SULLIVAN,  concurs. 

AILSHIB,  a  J.  (coacnrrlns  spedally).  I 
agree  that  tbe  L^slature  had  the  power  un- 
der the  Constitution  to  exempt  autcmioUIes 
bom  taxation  if  they  saw  fit  to  do  so.  The 
language  of  the  Constitution  itself  leaves  the 
matter  in  doubt,  but  the  debates  had  In  the 
constitutional  convention  over  tbe  adoption 
of  section  6,  art  7,  make  It  very  clear  that 
it  was  the  Intention  of  the  convention  to  con- 
fer unlimited  power  of  exemption  on  the 
Legislature.  I  feel,  however,  that  tbe  deter- 
mination of  tbe  foregoing  question  does  not 
dispose  of  this  case.  It  is  set  np  In  the  com- 
plaint, and  constitutes  tbe  second  assignment 
of  error  In  the  brlefe,  that  this  act  of  the 
Legislature  violates  sections  2  and  6,  art  7, 
of  the  Constitution,  in  that  It  attempts  to 
raise  revenue  by  taxation  acconUng  to  tbe 
hone  fioxcer  of  automobiles  Instead  of  ac- 
cording to  tbe  valuation  thereof.  The  act  i» 
a  revenue  aot,  and  not  a  police  reputation. 
It  is  clear  to  me  that  the  Legislature  would 
never  bave  exempted  tlifs  property  from  tax- 
ation by  valuation,  if  It  had  not  believed  it 
could  tax  it  by  the  horse  potoer  as  provided 
for  in  the  Highway  Act  So  if  the  act  Is  un- 
constitutional for  failure  to  tax  automobiles 
by  valuation,  the  exemption  section  (19) 
would  fall  also,  and  the  property  would  be 
taxable  as  any  other  property  under  t3ie 
general  revenue  laws  of  the  state. 


I  feel  that  it  Is  the  duty  of  this  court  to 
pass  upon  that  phase  of  this  question  as  it 
is  squarely  presented  and  Involved  in  tbe 
present  case. 

I  concur  In  the  construction  placed  on  sec- 
tions 2  and  6  of  article  7  In  so  far  as  tbe 
opinion  considers  them,  but  I  am  satisfied 
that  we  bave  not  done  our  whole  duty  in 
the  case  when  we  drop  it  there. 

""""  (79  Waah.  24» 

ALLEN  V.  KANE  et  aL   (No.  11,483.) 

(Supreme  Court  of  Washington.   April  27, 
1914.) 

1.  GOIOCON  I«AW  (S  7*)— ENGIJSH  STATfTTEB. 

St  13  EHiz.  c.  5.  declaring  that  conv^- 
ances  with  intent  to  defraud  creditors  shaD  be 
void,  is  a  part  of  tbe  common  law  of  the  state. 

tEd.  Note.— For  other  cases,  see  Commoo 
Law,  Cent  Dig.  |  7;  I>ec  Dig.  |  7.*] 

2.  Fbattdulent    Convetakces    (I   206*)  — 
"Cbeditob"— Who  Is. 

The  term  "creditor,"  witbin  the  commoo- 
law  rule  that  conveyances  vdth  intent  to  de- 
fraud creditors  sball  be  void,  includes  not  mere- 
ly the  bolder  of  a  fixed  and  certain  present 
(febt,  but  every  one  bavins  a  rigbt  to  require 
the  performance  of  any  legal  obligation,  con- 
tract, or  guaranty,  or  a  legal  right  to  damages 
growing  out  of  contract  or  tort  and  includes 
one  entitled  to  damages  for  breach  of  contract 
to  convey  real  estate,  notwithstanding  tb« 
abandonment  of  bis  action  for  specific  perform- 
ance. 

[Ed.  Note.— For  other  cases,  see  Praudnlent 
Conveyances,  Cent.  Dig.^8  629,  630;  Dec  Dig. 
t  206.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1713-1726  J  voL  8,  pp.  7622,  7623.] 

a  Fbaudui,ent  Corvetanceb  (S  241* )— Suit 
TO  Set  AsiDE-^TuDoicBNT  Cbeditobs. 

A  creditor  cannot  proceed  in  equity  to  sub- 
ject property  conveyed  by  tbe  debtor  to  de- 
fraud creditors,  until  his  claim  has  been  reduc- 
ed to  judgment,  and  execution  issued  thereon. 

[Ed.  Note.— Pot  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  SS  694,  696-726 ;  Dec 
Dig.  I  241.*] 

4.  Fbadoitlent'  Conveyances  (%  206")  — 
Fbadd  of  Grantob— Acts  Constitotino. 

A  vendor  who  breaches  his  contract  to 
convey  to  the  purchaser,  and  who  thereafter 
immediately  conveys  to  a  third  person  all  his 
property,  thereby  preventing  the  purchaser 
from  obtaining  relief  for  the  breach.  Is  guilty 
of  fraud,  and  tbe  conveyance  is  fraudulent  as 
against  the  purchaser. 

[IQd.  Note.— For  other  cases,  see  Fraaduleat 
Conveyances,  Gent  IMg.  H  629,  630;  Dec  EHg. 
S  206.*] 

5.  FBAt7D  (SS  60,  S8*)— Evidence— Pbesuhp- 

TIONS. 

Fraud  is  never  presumed,  and  the  party 
alleging  it  must  prove  It  by  clear  and  convinc- 
ing evidence. 

[Ed.  Note. — For  other  cases,  see  Fraud.  Cent 
Dig.  8§  46,  47,  55-59;  Dec.  Dig.  H  00,  58.*1 

6.  Fbaudulent  Conveyances  (5  208*) — Ik- 
tent  OF  Geantob— Evidence. 

The  fraudulent  latent  of  a  grantor  charg- 
ed with  making  a  conveyance  to  defraud  bis 
creditors  may  be  proved  by  circumstantial  evi- 
dence, and  tbe  fact  that  a  grantor,  on  eve  of  a 
suit  against  him,  tranafera  all  of  his  propert>- 


•Fot  other  casM  «m  sum  topic  and  section  NUHBBB  In  Dec  Dig.  A  Am.  Dig.  Key-No.  Series  *  Rap'r  Indtsw 

Digitized  by  Google 


Wash.) 


ALLES  V.  KANE 


635 


to  aootber  is  persnative  erideace  of  a  fraudu- 
lent iDtent 

|1<^.  Note.— For  other  cases,  see  Fraadolent 
Conveyances,  Cent  Dig.  H  fSi^SUSi  l>ea  Dig. 
I  21IS.*] 

7.  Fraudulent  Convbyances  (8  301*)  — 
Knowledqb  or  Qkaktec— Ev(idence. 

Evidence  held  to  show  that  a  grantee  ob- 
tained knowledge  of  his  grantor's  intent  to  de- 
fraud creditors  before  be  bad  paid  the  full  con- 
sideration. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  |S  904-U07;  Dec  Dig. 
f  301.*3 

8.  FbAUDULENT    COKTETAMCEa    (|    160*)  — 

Fraud  o»  Gbaktbe— Liabiutt. 

Where  a  conveyance  was  made  to  an  in- 
nocent grantee  vcith  intent  by  the  grantor  to 
defraud  creditors,  and  the  full  price  was  not 
paid,  the  land  must  be  held  sobiect  to  the  pay- 
ment of  prior  debts  of  the  grantor,  to  the  ex- 
tent of  any  payments  made  on  the  price  after 
notice  to  the  grantee  of  the  fraudulent  pur- 
pose, but  this  rule  does  not  apply  where  pay- 
ment was  made  in  notes,  which  were  actually 
negotiated  by  the  grantor  so  as  to  render  the 
grantee  liable  for  thdr  payment 

[Ed.  Note.— For  other  case^  see  Frandulest 
Conveyances,  Cent  Dig.  U  512-514;  Dec.  Dig. 
1  160.*] 

9.  Fraudulent  Convbtaiicbs      156*)— In- 
solvent DEBTOB^PBEmtBNOBB. 

Though  an  insolvent  debtor  may  honestly 
prefer  a  creditor,  though  it  exhausts  the  whole 
of  his  property,  yet  there  can  be  no  legal  pref- 
erence where  the  purpose  of  the  debtor  was 
fraudulent,  and  the  preferred  creditor  had 
knowledge  thereof. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  U  495,  496;  Dec.  Dig. 
f  1B6.»] 

10.  Fraudulent  Conveyances  (8  160*}— In- 

SOLVEMT  DbBTOB— PeEFBBENCES. 

Where  a  creditor,  without  notice  of  his 
debtor's  insolvency  and  of  his  intention  to  pre- 
fer the  creditor,  purchased  all  the  property  of 
the  debtor,  but,  before  full  payment  of  the 
price,  received  notice  of  the  debtor's  intention 
to  d^raud  other  creditors  and  of  an  appropri- 
ation by  the  debtor  of  a  part  of  the  price,  the 
conveyance  was  v<Ad  as  against  the  other  cred- 
itors to  the  amount  of  any  payments  made  aft- 
er notice. 

[Ed.  Note.— For  other  casM,  see  FraudtUent 
Conveyances,  Cent  Dig.  SI  512-514;  Dec.  Dig. 

U.  Fraudulent  Conveyancbs  (|  160*)— In- 
solvent Debtor— PBErERENCES. 

Though  a  creditor,  to  secure  a  preference, 
may  pay  a  not  unreasonable  excess  above  the 
debt  on  the  price,  for  a  conveyance  made  by 
the  debtor,  the  creditor  will  not  be  protected 
after  knowledge  of  the  grantor's  fraudulent  de- 
sign to  defraud  other  creditors,  unless  he  can 
show  that  the  preference  could  not  be  secured 
without  the  additional  payment 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances.  Cent  Dig.  H  512-614;  Dec.  Dig. 
f  160.*] 

Departnient  1.  Appeal  from  Snperlor 
Court,  King  County;  R.  B.  Albertson,  Judge. 

Action  hj  Laura  Allen  against  Ida  M. 
Kane  and  others.  From  a  Judgment  for  de- 
foidants,  plaintiff  appeals.  Reversed  and  re- 
manded, with  directions. 

Jay  C.  Allen,  of  Seattle,  for  appellant 
Orover  B.  I>esmond  and  John  E,  Byan,  both 
of  Seattle,  for  respondents. 


ELLIS,  J.  In  this  action  the  plaintiff 
sought  to  set  aside,  as  in  fraud  of  her  rights, 
a  transfer  of  property  from  the  defendants 
Kane  to  the  defendant  Atwood,  and  to  sub- 
ject the  property  to  the  lien  of  a  judgment 
against  the  defendants  Kane  In  favor  of  the 
plaintiff.  The  property  conveyed  by  the 
Kanes  to  Atwood  Is  described  as  lot  6,  block 
44.  Pontius*  Second  addition  to  Seattle,  lot 
4,  block  2,  McNaught's  addition  to  Seattle, 
and  lot  16,  block  406.  Seattle  tidelands. 
This,  it  Is  claimed,  was  the  separate  prop- 
erty of  Mrs.  Kane.  On  November  6,  1910, 
the  defendants  Kane  entered  into  a  contract 
with  the  plaintiff  to  sell  to  her  the  tldeland 
property.  The  plaintiff  gave  her  check  for 
$1,000  as  earnest  money.  Shortly  after  mak- 
ing this  contract,  the  defendants  Kane,  be- 
coming dlssatisfled,  sought  to  be  released 
from  the  contract  This  was  refused.  The 
plaintifTs  husband,  as  her  attorney,  exam- 
ined the  abstract  of  title  to  the  tidelands, 
and,  finding  certain  liens  against  them  which 
the  plaintiff  had  not  agreed  to  assume,  wrote 
the  defendants  Kane  a  letter,  demanding 
that  these  Uens  be  removed.  This  letter  was 
received  by  the  defendant  Mrs.  Kane  on 
November  22,  1910.  She  immediately  wrote 
a  letter  to  the  plaintiff,  refusing  to  carry  out 
the  contract,  canceled  her  duplicate  of  the 
contract  and  placed  this  letter,  the  canceled 
duplicate,  and  the  plaintiff's  check,  giv«i  In 
earnest,  upon  the  desk  of  the  plaintiff's  at- 
torney; he  being  absent  This  was  about  3 
o'clock  in  the  afternoon.  Late  that  same 
afternoon  the  defendants  Kane  conveyed  the 
tldeland  property,  together  with  the  other 
property  above  described,  which,  as  the  evi- 
dence fairly  shows,  was  all  of  the  property 
owned  by  the  defendants  Kane,  to  the  de- 
fendant Atwood.  The  evidence  shows  that 
the  consideration  for  this  conveyance  was 
the  cancellation  of  a  note  held  by  the  de- 
fendant Atwood  against  the  d^endants  Kane 
upon  which  there  was  due  about  $2,490,  the 
payment  of  J200  In  money,  and  an  agre^ent 
on  Atwood's  part  to  convey  to  the  defendants 
Kane  six  lots  in  Pettif  s  University  addition 
to  Seattle,  and  40  acres  of  land  in  Skagit 
county.  The  property  conveyed  by  the 
Kanes  to  Atwood  was  valued  at  the  time  at 
about  $76,000.  It  was  subject  to  Incum- 
brances amounting  to  $56,000.  Atwood  took 
the  property  subject  to  these.  The  property 
which  he  was  to  convey  to  the  Kanes  was 
then  valued  by  the  parties  at  $17,500.  At 
the  same  time,  Atwood  entered  Into  a  con- 
tract with  the  defendants  Kane,  giving  them 
the  exclusive  right  for  one  year  to  sell  all 
of  the  property  which  they  conveyed  to  him 
at  a  minimum  price  of  $76,000;  they  to  re- 
ceive any  amount  realized  over  that  sum  as 
their  commission  for  such  sale.  Meanwhile 
the  Kanes  were  to  retain  the  possession  and  ' 
management  of  th^  property  conveyed  to  At- 
wood. The  deed  frcmi  the  Kanes  to  Atwood 
was  recorded  early  on  the  morning  of  No- 
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Tonbei  23d,  but  neither  tbe  contract  creating 
the  Kanes  ezclasive  agents  to  sell  tbe  prop- 
»ity,  nor  the  agreement  ot  Atwood  to  con- 
vey the  six  Seattle  lots  and  Uie  Skagit  coun- 
ty acreage  to  the  defoidants  Ka.ne,  was  ever 
recorded.  The  plaintiff  placed  the  omtract 
which  she  held  for  the  purchase  of  the  tide- 
lands  on  record  also  early  on  the  morning  of 
Morember  23d.  On  MoTembei  2&th  she 
brought  suit  against  the  Kanes  and  Atwood 
for  spedflc  performance  of  this  contract 
SobseQuently  she  dismissed  the  action  as  to 
the  defendant  Atwood,  recast  her  complaint 
to  one  sounding  In  damages,  and  prosecuted 
the  suit  against  the  def«idants  Kane,  re- 
covering a  Judgmrat  for  damages  in  the 
sum  of  $2,130^  and  costs.  Thereafter  exe- 
cution was  Issued  upon  this  judgment,  and 
levied  upon  all  of  the  property  which  the 
Kanes  had  oonv^ed  to  Atwood.  In  Novem- 
ber. 19U,  while  this  first  suit  was  pending, 
Atwood  entered  into  a  modified  agreement 
with  the  defendants  Kane,  canceling  his 
agreement  to  convey  to  them  his  Seattle  lots 
and  the  Slcaglt  county  acreage,  in  conddera- 
tlon  of  his  payment  of  $2,500.  He  then  paid 
them  $250  in  money  and  gave  his  nonnego- 
tlable  note  for  $2,260.  which  note  he  has 
since  paid,  part  of  It  snbsequ«it  to  the  levy 
of  tbe  plaintiff's  locution  on  tbe  land  con- 
veyed to  Atwood.  In  May,  1912,  the  present 
action  was  brought  to  subject  that  iwoperty 
to  the  11^  of  the  JncUcmoit  A  trial  was 
had  to  the  court  without  a  Jury.  The  trial 
court  made  no  formal  findings  of  fact  or  con- 
clusions of  law.  but  in  his  decision  on  the 
merits,  which  Is  found  in  the  record,  he  held 
in  substance  that  the  plaintiff  was  not  a 
creditor  of  the  defendants  Kane  at  the  time 
of  the  transfer  to  Atwood ;  that  the  evldoice 
was  not  sufficient  to  show  that  Atwood  had 
notice  of  any  fraudulent  design  on  Uie  part 
of  the  defendants  Kane,  if  they  bad  such 
design,  nor  suffident  to  show  that  Atwood 
was  to  hold  the  jHroperty  In  trust  for  the 
Kanes.  The  court  held  that  Atwood  there- 
fore took  the  property  free  from  any  and  ail 
claims  of  tbe  plaintiff.  Judgmrat  was  en- 
tered, dismissing  the  action  with  costs.  The 
plaintiff  appealed. 

The  record  presents  three  questiona.  the 
solution  of  which  must  determine  tbe  case: 
(1)  Was  the  respondent  Ida  M.  Kane  a  debt- 
or of  tbe  appellant  within  the  meaning  of 
the  law  relating  to  fraudulent  conveyances? 
<2)  Was  the  conveyance  from  the  respondents 
Kane  to  the  respondent  Atwood  a  fraudu- 
lent conveyance?  (8)  Assuming  that  it  was, 
was  the  respondent  Atwood  a  participant  in 
that  frand? 

[1]  1.  The  respondents  contend,  and  tbe 
trial  court  held,  that  there  was  no  debt  exist- 
ing from  Mrs.  Kane  to  tbe  appellant  at  the 
time  of  the  sale  from  Mrs.  Kane  to  the  re- 
spondent Atwood,  so  that.  If  Atwood  held 
the  title  for  bimself  and  not  in  trust  for  tbe 
Kanes,  he  held  it  free  from  tbe  Judgment 
against  Mn.  Kane  raidered  upm  the  appel- 


lant's daim.  If  thia  position  be  found 
sound,  it  of  courae  ends  the  dlscnseton.  The 
statute  of  13  EUs.  e.  6,  which  Is  the  proto- 
type of  all  statutes  tonchli^  fraudulent  con- 
veyances, provides  in  effect  that  all  convey- 
ances made  with  the  Intent  to  hinder,  de- 
lay, or  defraud  creditors  or  others  ot  their 
Just  and  lawful  actions,  suits,  debts,  ac- 
counts, damages,  etc.,  shotdd  be  deemed  and 
taken  as  void  and  ot  no  effect  This  stat- 
ute is  a  part  ot  the  common  law  of  tbis 
state.  Wagner  t.  Law,  3  Wash.  600,  602,  28 
Fac  1109.  29  Paa  927.  16  U  R  A.  28 
Am.  St  Bep.  B6;  Bates  t.  Dnke,  28  Wash. 
447,  45S,  68  Pac.  961. 

[2]  According  to  the  decided  wei^t  of  au- 
thority, the  term  '^creditor,**  as  used  in  this 
counectlon,  embraces  others  than  those  who 
are  strictly  and  technically  creditors  in  the 
narrow  sense  of  that  term.  Bump,  Fraudu- 
lent Conveyances  (4th  Ed.)  |  502.  It  includes 
not  merely  the  holder  of  a  fixed  and  certain 
present  debt  but  every  one  having  the  right 
to  require  the  fulfillment  of  any  legal  obliga- 
tion, contract  or  guaranty,  or  a  legal  right 
to  damages  capable  of  Judicial  enforcement 
whether  growing  out  of  contract  or  tort 

"The  character  of  the  claim,  if  it  Is  Just 
and  lawful.  Is  ImmateriaL  It  need  not  be 
due,  for.  although  the  holder  cannot  main- 
tain an  action  until  it  la  due,  he  nevertheless 
has  an  interest  In  tbe  property  as  a  fund 
out  of  which  the  demand  ought  to  be  paid. 
•  •  •  A  contingent  claim  Is  as  fully  pro- 
tected as  one  that  Is  absolute.  A  liability  as 
surety  is  within -the  statute  as  much  as  a 
liability  as  prindpaL  The  statute  embraces 
all  pecuniary  damages  Incurred  by  reason  of 
the  obligation  of  a  contract  whether  of  an 
ascertained  amount  or  only  sounding  in 
damage  and  whether  actually  asserted  or 
only  demandable."  Bump.  E^udulent  Con- 
veyances <4th  Ed.)  S  503. 

"In  a  multitude  of  cases  it  has  been  repeat- 
edly adjudged  that  a  party  bound  by  a  con- 
tract upon  which  he  may  become  liable  for 
the  payment  of  money,  although  his  liability 
be  contingent  is  a  debtor  within  tbe  mean- 
ing of  the  statute  avoiding  all  grants  made 
to  hinder  or  delay  creditors.  *  *  •  The 
date  wben  the  agreement  or  obligation  came 
into  existence  governs  in  determining  tbe 
complaining  or  attacking  creditor's  rights. 
As  elsewhere  shown,  a  person  whose  claim 
arises  from  a  tort  such  as  libel  or  slander. 
Is  a  creditor.  The  date  the  tort  or  Injury  was 
committed  governs  in  determining  the  cred- 
itor's status,  where  the  conveyance  was  made 
in  pursuance  of  a  fraudulent  design  to  defeat 
the  Judgment  which  might  be  recovered  up- 
on it"  Wait  Fraudulent  Conveyances  (3d 
Ed.)  S  90. 

"The  term  'creditors,'  as  employed  by  the 
statute,  has  been  construed  liberally,  and  not 
in  a  narrow,  strict  or  technical  sense.  Who- 
ever has  a  right  claim,  or  donand,  founded 
on  contract  whether  contingent  or  absolute, 
for  the  performance  ot  a  duty,  or  for  the 
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payment  of  damages  If  the  contract  sbonld 
not  be  fully  performed,  has  been  regarded  as 
a  creditor,  within  tbe  meaning  of  the  statute, 
against  whom  a  Toluntary  conveyance  will 
not  be  supported,  thougli  no  breach  of  the 
contract,  fnniishing  a  cause  of  action,  may 
occur  nntU  after  the  execution  of  the  con- 
reynnce.  Bibb  t.  Freeman,  09  Ala.  615; 
Foote  T.  Cobb,  18  Ala.  585;  Gannard  v.  Kn- 
slaTa,  20  Ala.  732."  Anderson  v.  Anderson, 
M  Ala.  403,  405.  See,  also,  Thomson  v.  Crane 
(a  C.)  73  Fed.  327;  Hatfield  t.  Merod,  82 
lU.  113;  Feam  t.  Ward,  80  Ala.  666,  2  South. 
114;  Sargent  r.  Salmond,  27  Me.  639;  Loughs 
bridge  &  Began  v.  Bowkmd.  S2  Miss.  546; 
Keel  V.  Lorkln,  72  Ala.  498. 

[3]  Some  confuaioD  seems  to  have  arlsoi 
in  counsel's  mind  because  of  the  fact  that, 
though  the  law  of  fraudulent  conveyances 
makes  the  fraudulent  transfer  rold  as  to  all 
creditors  thus  broadly  defined,  stUl  It  does 
not  give  to  su(ai  creditors  any  new  process  or 
procedure  for  the  enforcement  of  their 
claims.  Such  creditors  must  still  proceed  to 
reduce  their  claims  to  judgment  and  Issue  ex- 
ecution thereon  before  they  can  proceed  in 
equity  to  subject  tbe  iwoperty  conveyed  in 
fraud  of  their  rights  to  the  payment  of  their 
claims.  Bump,  Fraudulent  Conveyances  (4th 
Ed.)  S  636.  This,  however,  is  a  very  different 
thing  from  assuming,  as  counsel  assumes, 
that  a  creditor  is  not  a  creditor  until 
his  credit  has  been  reduced  to  a  Judg- 
ment and  a  specific  lloi  attached  to  specific 
property.  The  transfer  is,  of  course,  valid 
unta  It  Is  attacked  In  a  legal  way,  and 
it  can  only  be  attacked  after  the  creditor's 
claim  is  reduced  to  Judgment.  The  creditor, 
tbongh  a  creditor  befoi;e  such  Judgment,  must 
proceed  to  appropriate  the  property  which  be 
seeks  to  subject,  by  a  due  course  of  law.  Aft- 
er his  claim  has  been  reduced  to  Judgment, 
he  can  subject  to  its  payment  property  which 
has  been  conveyed  in  prejudice  of  his  pre- 
existing right  as  a  creditor  on  which  the 
judgment  is  founded.  Lillard  t.  McGee,  4 
Bibb  (Ey.)  166.  This  Is  not  only  the  general 
mle,  but  it  is  the  established  law  ot  this 
state,  clearly  recognized  by  onr  decisions. 
Though  we  have  held  that  a  creditor  can- 
not, prior  to  reducing  his  claim  to  Judgment, 
enjoin  the  transfer  of  the  debtor's  prop- 
erty on  Uie  suspicion  that  a  threatened  trans- 
fer may  be  tainted  with  a  fraudulent  in- 
tent, and  cannot  subject  the  debtor's  property 
to  the  payment  of  his  claims  until  he  has  re- 
duced his  claim  to  Judgment  (O'Day  v.  An- 
baum,  47  Wash.  686,  ^  Fac.  421,  16  L.  B.  A. 
[N.  S.}  484).  we  have  also  held  that  one  tak- 
ing a  voluntary  conveyance,  though,  at  the 
time  of  the  conveyance,  the  claim  of  the 
creditor  had  not  yet  been  reduced  to  Judg- 
ment, cannot,  as  against  such  claim,  be  con- 
^dered  an  innocent  purchaser,  and  that 
thereafter,  when  the  claim  of  the  creditor 
etiall  have  been  reduced  to  Judgmoit,  the 
creditor  may  assert  it  against  one  taking  a 
T<ri,iuitftr7  ctmveyance  of  the  proiterty.  Bates 


V.  Drake,  28  Wash.  447,  68  Pac^  961;  Sal- 
laske  V.  Fletcher,  73  Wash.  593.  132  Pac  648. 
47  L.  R.  A.  (N.  S.)  320.  Obviously  tbe  same 
rule  would  apply  to  a  purchaser  for  vnlue 
with  notice. 

In  Bates  v.  Drake,  the  facts  were,  in  all 
respects,  closely  analogous  to  those  presentr 
ed  by  tbe  record  here,  save  that  the  convey- 
ance sought  to  be  avoided  was  a  voluntary 
conveyance,  whereas  the  conveyance  here  was 
for  value,  but  It  is  claimed  the  purchaser 
was  affected  with  notice  that  the  conveyance 
was  made  for  tlie  purpose  of  defrauding  the 
creditor.  In  the  case  cited,  the  creditor's 
claim  was  a  mere  right  to  damages  at  the 
time  of  the  conveyance,  but  had  been  reduced 
to  Judgment  and  an  execution  levied  before 
it  was  sought  to  set  aside  the  conveyance. 
In  this  phase  of  the  case,  it  is  an  exact  paral- 
lei  with  the  case  In  hand.  We  there  said: 
"The  statute  of  13  Ellz.  c.  6.  which  is  a  part 
of  the  common  law  of  this  state  (Wagnci^  ^^ 
Law,  3  Wash.  600-^,  28  Pac  1109  [29  Paa 
927)  15  L.  R.  A.  784.  28  Am.  St.  Rep.  56), 
provided  that  all  conveyances  made  with  the 
intent  to  hinder,  delay,  or  defraud  creditors 
and  others  of  their  Just  and  lawful  actions, 
suits,  debts,  accounts,  damages,  etc.,  should 
be  deemed  and  taken  as  void  and  of  none 
effect  In  those  states  where  a  similar  stat- 
ute is  In  force,  or  which  recognize  tliis  stat- 
ute as  being  a  part  of  their  common  law,  It 
is  the  almost  uniform  holding  that  a  person 
having  a  claim  against  another  for  damages 
sounding  in  tort  is  a  creditor  of  that  other 
within  the  meaning  of  ttie  rule,  and  this  hold- 
ing, we  think,  ts  supported  by  the  better  rea- 
son." 

There  can  be  no  question  that,  both  upon 
sound  reason  and  sound  authority,  the  ap- 
pellant here  was  a  creditor  of  the  respondent 
Kane  at  the  time  of  the  conveyance  to  the 
respondent  Atwood.  The  abandonment  of 
her  action  for  specific  performance  in  no  way 
affected  her  rights  as  a  creditor. 

[«-(]  2.  It  is  seriously  urged  that  the  re- 
spondent Kane  was  not  guilty  of  fraud  as 
against  the  appellant  in  making  the  transfer 
of  her  property  to  the  resiwndent  Atwood.  It 
is  argued  that  the  owner  of  property,  who 
contracts  to  convey  to  a  designated  vendee, 
may,  notwithstanding  that  fiact,  sell  the  same 
property  to  another  without  being  guilty  of 
fraud.  This  is  true  only  In  a  limited  sense. 
While  a  breach  of  contract  is  not  technically 
designated  as  a  fraud,  it  is  nevertheless  true 
that  every  willful  breach  of  a  contract  has  in 
it  au  element  of  fraud.  At  any  rate,  the 
breach  of  contract  assumed  would  create  the 
vendee  in  the  first  supposed  contract  of  sale 
a  creditor  of  the  vendor,  wltliln  the  meaning 
of  the  law  relating  to  fraudulent  convey- 
ances. If,  thereafter,  the  vendor,  by  convey- 
ing to  another  not  only  the  land  contracted  to 
the  vendee,  but  also  all  of  his  other  property, 
thus  makes  himself  execution  proof,  he  de- 
frauds the  first  vendee,  and  the  conveyance 
clearly  falls  within  the  law  relating  to  fraud- 
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ulent  conveyances.  It  is  true  tbat  fraud  Is 
never  presumed  and,  where  alleged,  must  be 
proved  by  clear  and  convincing  evidence.  It 
is  sometimes  said  that  fraud  Is  easily  charg- 
ed and  hard  to  disprove.  This  is  true,  but  it 
is  also  true  that  fraud  is  easily  committed 
and  hard  to  prove.  A  fraudulent  Intent  is 
seldom  confessed  or  blazoned  upon  a  banner, 
lu  most  cases  it  can  only  be  proved  by  clr- 
cnmstantial  evidence,  and  there  is  no  cir- 
cumstance more  persuasive  and  more  often 
recognized  by  the  courts  as  convincing  than 
the  fact  that  a  debtor,  on  the  eve  of  a  suit 
against  him,  transfers  all  of  his  property  to 
another,  thus  placing  it  beyond  the  reach  of 
execution.  The  respondent  Kane,  after  hav- 
ing repeatedly  sought  a  release  from  her  con- 
tract with  the  appellant,  wrote  the  aiH>elIant 
a  letter  repudiating  the  contract  In  the  af- 
ternoon of  November  22,  1910,  .and,  before 
sunset  of  the  same  day,  transferred  not  only 
the  propei'ty  covered  by  the  contract,  but  all 
other  property  of  which  she  was  possessed,  to 
the  respondent  Atwood*  giving  him  an  abso- 
lute conveyance  of  the  property,  and  taking 
hack  a  contract  giving  her  the  exclusive 
agency  to  sell  and  control  the  property  for 
one  year.  She  also  took,  as  part  payment, 
a  contract  for  the  conveyance  of  other  prop- 
erty from  the  respondent  Atwood,  but  with- 
held that  contract  from  the  records,  thus  In- 
suring that  property  against  execution  upon 
any  Judgment  which  might  be  rendered  In  the 
threatened  suit  of  the  appellant  for  breach 
of  the  contract  which  she  had  repudiated. 
While  It  is  true  that  some  feeble  effort  was 
made  by  the  respondent  to  prove  that,  at  the 
time,  she  and  her  husband  owned  other  prop- 
erty not  conveyed  to  Atwood,  an  examination 
of  the  evidence  convinces  us  that,  at  the  time, 
they  had,  and  she  knew  that  she  bad,  no 
other  property  in  which  there  was  a  living 
equity.  We  are  convinced  that  the  respond- 
ents Kane  were  mainly.  If  not  wholly,  moved 
by  a  fraudulent  motive  In  their  hasty  trans- 
fer of  all  of  their  pn^ierty  to  the  defendant 
Atwood. 

[7]  3.  Was  the  respondent  Atwood  a  par- 
ticipant in  this  fraudulent  design?  Upon  this 
point  the  evidence,  though  strongly  persua- 
sive, is  not  clear  and  convincing.  Atwood 
testified  positively  that,  at  the  time  he  re- 
ceived the  conveyance,  he  not  only  did  not 
know  that  the  respondents  Kane  had  con- 
tracted to  convey  the  tldelands  to  the  ap- 
pellant, but  that  he  then  did  not  even  know 
that  they  were  acquainted  with  the  appel- 
lant or  her  husband.  While  the  circnmstanc- 
es  surrounding  the  transaction  and  the  terms 
upon  which  the  conveyance  to  the  respond- 
ent Atwood  was  made  raise  a  strong  sus- 
picion that  it  was  originally  iinderstood  that 
he  should  hold  the  lands  in  secret  trust  for 
the  respondents  Kane,  both  be  and  the  re- 
spondents Kane  deny  that  such  was  the  in- 
tention. We  shall  not  further  discuss  this 
phase  of  the  evidence.  Let  It  suffice  to  say 
that  it  Is  not  altc^etber  sufficient  to  con- 


vince us  that  the  respondent  Atwood,  at  the 
time  of  this  conveyance,  knew  of  his  grantors' 
fraudulent  pnrpose.  His  own  testimony,  how- 
ever, makes  It  plain  that,  after  he  had  knowl- 
edge which  ought  to  have  convinced  any  rea< 
sonable  man  of  the  fraudulent  purpose  of  the 
conveyance  to  him,  he  entered  into  the  new 
agreement  whereby  he  paid  to  the  Kanes 
$2,500  In  lieu  of  a  conveyance  to  them  of  the 
Seattle  lots  and  Skagit  county  acreage  which 
he  had  agreed  to  convey  as  a  part  of  the 
consideration  of  his  oi;lginal  purchase.  This 
modified  contract  was  made  with  full  knowl- 
edge of  appellant's  claim.  Some  of  the  pay- 
ments thereunder  were  made  after  the  ap- 
pellant's claim  had  been  reduced  to  Judgment 
and  an  execution  thereon  levied  upon  the 
property  here  in  question.  In  the  light  of 
preceding  developments  of  which  he  was  cog- 
nizant, it  taxes  credulity  beyond  reasonable 
limit  to  suppose  that  he  did  not  then. know 
of  the  fraudulent  purpose  of  the  Kanes.  Any 
reasonable  man  would  then  have  known  that 
one  of  the  reasons  of  the  respondents  Kane 
for  accepting  this  small  payment  In  lieu  of 
a  conveyance  of  the  real  estate  which  he  bad 
agreed  to  convey  at  a  valuation  of  $17,500. 
and  which  his  testimony  shows  was  worth  at 
least  $8,600,  was  to  avoid  taking  real  estate 
which  could  be  subjected  to  their  debts.  He 
was  not  Justified  in  assuming  that  the  money 
he  then  paid  would  be  applied  by  the  Knnes 
upon  the  appellant's  Judgment 

[I]  It  Is  a  rule  certainly  supported  by 
sound  equitable  considerations  and  sustained 
by  much  respectable  authority  that  where  a 
sale  and  conveyance  is  made  to  an  Innocent 
purchaser,  but  with  fraudulent  design  on 
the  grantor's  part,  and  the  full  purchase 
price  be  not  paid  at  the  time,  the  land,  not- 
withstanding the  original  innocence  of  the 
purchaser,  will  be  subjected  to  the  payment 
of  antecedent  debts  to  the  extent  of  any 
payments  made  upon  the  purchase  price  after 
notice  to  the  purchhser  of  the  grantor's  cov- 
inous puriHJse.  "The  facts,  as  found  by  the 
court,  strip  the  defendant,  Fulton,  of  all 
right  to  be  held  as  an  Innocent  purchaser 
without  notice.  The  claim  of  the  plaintUTs 
does  not  seek  for  more  than  half  the  land, 
or  half  the  puKhase  money.  Fulton  has  not 
yet  paid  more  than  h'alf  the  purchase  money, 
so  giving  to  him  the  most  favorable  position 
that  has  yet  been  allowed  by  any  of  the 
courts  of  our  sister  states,  and  he  cannot 
be  considered  an  Innocent  purchaser  without 
notice  In  this  case.  'It  is  well  settled,  more- 
over, that,  to  entitle  a  purchaser  to  protec- 
tion, the  consideration  of  the  purchase  must 
not  only  be  valuable  hut  must  have  been 
wholly  or  partially  paid  or  executed.  Vattier 
V.  Hinde,  7  Pet.  252  [8  L.  Ed.  675] ;  Doswell 
V.  Buchanan's  Ex'r,  3  Leigh  [Va.]  365  [23 
Am.  Dee.  280];  Dillard  v.  Crocker,  Speers 
Eq.  [S.  C]  20;  Bush  v.  Bush,  3  Stob.  Eq. 
131  [51  Am.  Dec.  6751;  Kyles  v.  Talfs  Adm'r. 
6  Grat.  [Va.]  44;  Cole  v.  Scot,  2  Wash.  [Va.l 
141.'   2  White's  Lead.  Cas.  in  Elqulty.   It  is 
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held  both  in  this  country  and  in  Bi^^d  tbat 
actnul  payment  is  in  general  necessary  to 
ttie  character  of  a  purchaser  (or  valuable 
consideration :  and  that  givlog  security  or 
executing  an  obligation  for  payment  will  not 
be  sufficient"  Paul  t.  Fulton.  25  Mo.  157, 
163.  Arnholt  v.  Harl^wlg,  73  Mo.  486;  Mat- 
8on  V.  Melchor,  42  Mich.  477,  4  N.  W.  200; 
Masale  v.  I^yart,  32  Ark.  251;  Parkinson  v. 
Uanna,  7  Blackf.  (Ind.)  400;  Florence  Sewing 
Machine  Co.  v.  Zelgler,  58  Ala.  221;  Bump, 
Fraudulent  Conveyances  (4th  Ed.)  f  184,  p. 
212.  There  may  be  authorities  sustaining  a 
ecmtrary  rul^  but  none  have  been  dted.  In 
any  event,  the  rule  which  we  have  announced 
Is  the  only  equitable  rule.  It  does  not  de- 
prive an  Innocent  purchaser  of  the  benefit  of 
his  bargain,  nor  does  It  permit  him  conscious- 
ly to  aid  the  vendor  in  his  fraudulent  pur- 
pose. It  is  the  only  rule  which  would  i»re- 
vent  the  purchaser  from  compounding  his 
agreement  to  pay  In  land  by  a  payment  of 
a  sum  in  money,  thus  specnlatli^  upon 
the  vendor's  fraud. 

For  obvious  reasons^  an  exce^tioa  to  the 
rule  which  we  have  announced  exists  where 
payment  has  been  made  in  notes  of  the  pur- 
chaser, negotiable  in  their  character  and 
actually  negotiated,  so  as  to  render  blm  lia- 
ble to  pay  them  at  all  events.  Paul  t.  Ful- 
ton, 2S  Mo.  157.  104.  The  f^cts  here  do  not 
invoke  that  exception.  Atwood's  note  was 
nether  negotiable  nor  n^tlated. 

[I]  The  reqwndent  Atwood  contends  that 
he  had  the  r^ht  to  take  a  conveyance  of  all 
of  this  property  because  he,  as  a  creditor  to 
the  extent  of  $2,490,  due  upon  the  note  whl<di 
he  held  against  the  respondents  Kane,  had 
the  right  to  secure  a  preference,  and  the 
respondents  B^e  had  the  ri^t  to  give  him 
the  preference.  It  is  true  tbat  in  this  state 
an  insolvent  debtor  may  prefer  one  or  more 
of  bis  creditors,  evan  if  it  ediausts  the  whole 
of  his  property  to  do  so.  McAvoy  v.  Jen- 
nings, 44  Wash.  79,  87  Pac.  53;  West  Coast 
Grocery  Ca  v.  Stlnson,  13  Wash.  255,  43  Pac. 
35.  Victor  T.  Glover,  17  Wash.  37,  48  Pac 
788, 40  L.  K.  A.  297;  Troy  v.  Morse,  22  Wash. 
280,  60  Pac.  €48 ;  National  Surety  Co.  v.  Udd, 
65  Wash.  471,  118  Pac.  347;  Holt  Mfg.  Co. 
r.  Bennington,  73  Wash.  467,  132  Pac.  30. 
But  we  have  never  held  that  this  can  be  done 
where  it  appears  tbat  the  purpose  of  the  in- 
solvent debtor  was  fraudulent  and  the  pre- 
ferred creditor  had  knowledge  of  that  purpose. 
As  we  said  In  National  Surety  Co.  v.  Udd, 
Kupra:  "But  It  must  be  done  in  good  faith. 
The  debt  paid  must  be  real,  the  payment 
actual,  the  consideration  adequate.  It  must 
not  be  designed  to  prevent  other  creditors 
ever  being  paid.  The  preferred  debt  must 
not  be  used  as  a  colorable  consideration  to 
protect  the  debtor's  property  from  other 
claims  or  to  delay  or  hinder  their  enforce- 
ment." 

[H]  Though  the  mere  fact  of  notice  of  the 
debtor's  insolvency  and  of  bis  Intention  to 


prefer,  and  that  It  may  actually  defeat  the 
collection  of  other  debts  or  defeat  an  execu- 
tion, will  not  injuriously  affect  the  preferred 
creditor,  yet  If,  coupled  with  notice  of  these 
'  Intentions,  the  purchaser,  at  any  time  be- 
fore the  payment  of  the  purchase  price  or 
any  part  of  it,  receives  notice  tbat  the  ven- 
dor's purpose  was  not  merely  to  give  him 
a  preference,  but  in  addition  thereto,  to  place 
his  property  out  of  the  reach  of  other  cred- 
itors, appropriating  any  part  of  the  purchase 
price  to  his  own  use,  such  notice  will  in- 
juriously affect  the  preferred  creditor  and 
render  the  conveyance  to  him  void  pro  tan  to. 

"A  transfer,  however,  may  t>e  fraujiulent, 
although  it  ia  made  in  consideration  of  an 
honest  debt^  for  an  honest  claim  may  be  used 
as  a  cover  to  a  covinous  transaction.  The 
distinctiOD  is  between  a  transfer  .made  sole- 
ly by  way  of  preference  of  one  creditor  over 
others,  and  a  similar  transfer  made  with  a 
design  to  secure  smne  benefit  or  advantage 
therefrom  to  the  debtor,  or  to  delay  cred- 
itors in  the  collection  of  their  debts.  While 
the  law  permits  an  insolvent  debtor  to  make 
choice  of  the  persons  he  will  pay,  it  denies 
him  the  right  in  doing  it  to  contrive  that 
other  creditors  shall  nerer  be  paid,  or  to  use 
the  debt  of  the  preferred  creditor  as  a  color- 
able consideration  to  screen  and  protect  his 
properly  from  their  (^ims,  or  to  delay,  hin- 
der, and  embarrass  tb^  In  the  enforcement 
of  their  demands."  'Butap,  Fraudulent  Con- 
veyances, I  172. 

"The  law  looks  with  great  Jealousy  upon 
the  manner  of  giving  preferences,  and  de- 
nounces all  departures  from  good  faith,  and 
requires  that  the  parties  shall  not  secure 
any  covert  advantage  to  the  debtor  In  prej- 
udice of  bis  creditors."  Bump,  Fraudulent 
Conveyances,  {  174. 

[11]  Though  a  creditor,  In  order  to  secure 
a  preferen«s  may  pay  a  not  nnreasonable 
excess  above  the  debt  on  the  purchase  price 
(National  Surety  Co.  t.  Udd,  supra),  he  will 
not  be  protected  in  so  doing,  after  knowledge 
of  the  grantor's  fraudulent  design,  nor,  in 
any  event,  unless  be  can  show  that  the  pref- 
erence could  not  be  secured  without  the  addi- 
tional payment.  In  the  case  iKfore  us,  even 
granting  that  the  respondent  Atwood  merely 
qought  a  preference,  the  evidence  charges  lilm 
with  notice  of  the  fraudulent  design  of  the 
respondents  Kane  before  be  made  any  addi- 
tional payment,  save  the  $200,  and  there  is 
no  evidence  whatever  that  he  could  not  have 
secured  the  preference  without  purchasing  all 
of  their  property.  He  thus  wholly  fails  to 
bring  himself  within  any  equitable  principle 
which  would  protect  him  In  paying  anything 
over  and  above  his  credit  and  the  $200,  In 
order  to  secure  a  preference. 

Upon  the  whole  record,  we  find  that  tb« 
respondents  Kane  were  debtors  of  the  appel- 
lant, within  the  meaning  of  the  law  relat- 
ing to  fraudulent  conveyances,  from  the  time 
of  their,  breach  of  the  contract  with  the  plain- 
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.tiff;  tbat  the  respondents  Kane  conveyed  all 
of  tbeir  property  to  the  respondent  Atwood 
vitb  Intent  to  defeat  this  cbUm;  that  the 
respondent  Atwood  had  notice  of  this  fraadn- 
lent  design  before  paying  the  full  purchase 
price;  and  that  he  tber^ore  holds  this  prop- 
erty subject  to  an  equitable  lien  in  taror  of 
the  appellant  for  the  amount  of  her  Judg- 
ment, which  lien  Is  In  turn  subject  to  At- 
wood's  first  payment  of  $2,700  on  his  pur- 
chase. 

The  Judgment  Is  reversed,  and  the  cause  Is 
remanded,  with  direction  to  enter  a  decree  In 
accordance  with  this  opinion. 

GROW,  0.  J.,  and  OBADWIGK.  UAIN, 
and  Q(^B^  JJ.,  concur. 


(79  Wart.  227) 

STATE  er  rel.  LINDSET  T.-DERBTSHIRB, 
Clerk  of  Superior  Court   (No.  11,762.) 

(Supreme  Court  of  Waihiogton.    April  2S, 

1914.) 

1,  Statutes  (5  124*)— Subjects  and  Titles. 

The  Utle  of  Laws  1013,  e.  126,  entitled 
"An  act  proTidiog  for  the  appofatment  of  official 
court  reporter!,  *  ♦  •  prescribing  tiielr  du- 
ties, •  •  •  and  providing  for  their  compen- 
sation and  the  manner  of  their  appointment," 
la  sufficient  to  embrace  section  4  thereof,  requir- 
ing the  parties  to  a  dvU  acticm  to  pay  the  sum 
of  $1  as  steoographersT  costs. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
€teDt.Dlg.  §S  184-186;  Dec  Dig.  |  124.*] 

2.  Statutes     109*>— Subjects  and  Titles. 

The  mention  of  a  particular  subject  in 
the  title  of  a  statute  is  notice  of  all  Ihlngs 
germane  to  that  subject  in  the  statute. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  8S  136-139;  Dec.  Dig.  {  109.*] 

8.  Statutes  (|  124*)~Subjects  and  Titles. 

Laws  1913,  c.  126,  entitled  "An  act  pro- 
viding for  the  appointment  of  official  court  r»- 
porters,  prescribing  their  duties,  oath  of  office, 
and  qualifications,  would  embrac^  as  germane 
to  the  title,  sections  6  and  7,  permitting  the  re- 
porter's transcription  of  the  testimony  to  be 
read  in  evidence  u|fon  proof  that  the  witnesses 
are  dead,. etc.,  and  providing  for  the  certification 
of  the  transcript  of  the  r^orUv's  notes  after 
he  has  ceased  to  be  sucb. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  184-186;  Dec.  Dig.  {  124.*] 

4.  Appeal  and  Ebbob  ^  848*)— Bbview  — 

QUEBnOHS  CONStDBBBD. 

Where  defendant  derk  of  coort,  who  & 
sought  to  be  compelled  by  writ  of  mandate  to 
file  a  complaint,  refused  to  file  it  solely  on  the 

Sound  that  relator  (ailed  to  pay  the  one  dol- 
r  stenographers'  costs  required  by  Laws  1913, 
c.  126,  t  4,  and  not  because  of  any  of  the  pro- 
visions of  sections  6  and  7,  relating  to  the  use 
of  the  stenographers'  transcript,  the  validity  of 
sections  6  and  7  need  not  be  determined  on  ap- 
peal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fS  3331-^1;  Dec.  Dig.  | 
843.*] 

6.  Statutes  (|  64*)— CoweTrrunoHALiTT— In- 
valid IN  Pabt. 

L«ws  1913,  c  126,  S  1,  requires  each  supe- 
rior court  judge,  in  counties  or  Judicial  die- 
tricta  having  a  population  of  over  30,000,  to. 


appoint  an  official  court  stenographer.  Section 
2  requires  the  stenographer  to  take  shorthand 
notes  of  the  testimony  and  file  tbem  with  the 
clerk.  Section  8  provides  per  diem  compensa- 
tion. Section  4  provides  that  in  each  civil  ac- 
tion (1  shall  be  paid  to  the  clerk  by  [Mntilt 
upon  filing  his  complaint,  and  the  same  sum 
paid  by  defendant  upon  appearing,  which  sums 
shall  be  taxed  as  costs  and  known  as  stenogra- 
phers' costs,  and  it  shall  be  paid  by  the  derk 
into  the  county  treasury.  Section  6  requires 
the  reporter  to  make  a  transcript  of  the  pro- 
ceedings, to  be  filed  with  the  clerk,  and  pre- 
scribes the  cost  of  such  transcripts,  and  far- 
ther provides  that,  when  an  accused  shall  show 
inability  to  pay  for  a  transcript,  the  judge  may 
order  one  to  he  made  by  the  reporter  for  whidi 
he  shall  be  paid  the  amount  prescribed.  Sec- 
tion 6  makes  the  report  prima  facie  a  correct 
statement  of  the  testimony  which  may  be  read 
in  evidence,  upon  proof  that  the  witness  is  dead, 
etc.  Section  7  provides  for  the  certification 
of  the  transcript  by  the  reporter  after  ceasing 
to  be  sucb.  Section  8  provules  for  the  appoint- 
ment of  a  reporter  pro  tem.  section  9  makes 
the  reporter  the  amasnensis  to  the  court  in  cer- 
tain cases  except  in  first-class  counties.  Sec- 
tion 10  gfres.tbe  use  of  the  files  to  the  reporter 
on  giving  the  clerk  a  receipt  therefor.  Section 
11  provides  for  the  furnishing  of  supplies  by 
the  county  for  reporting  criaunal  cases.  Se»' 
tion  12  provides  for  substftnts  reporters,  and 
section  13  provides  "this  act  shall  not  apply 
to  any  county  having  a  population  of  200.000 
or  over."  Held,  tbat  any  UDConstitutionality  in 
sections  6  and  7  would  not  make  the  remainder 
of  the  act  unconstitutional;  those  provisiom 
being  severable. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  S§  68-66,  195;  DeoDlg.  |  64.*] 

6.  Taxation  (§  40*)- Dnifobmitt. 

Th9  act  Is  not  a  revenue  act  and  hence 
does  not  violate  Const  art.  7.  ii  1.  2,  and  9, 
guaranteeing  a  uniform  and  equal  rate  of  taia* 

tion. 

[Ed.  Note.— For  other  cases,  see  TaxatioB, 
Cent.  Dig.  »  68-89;  Dec.  Dig.  |  40.*] 

7.  CONSTITimoNAL  Law'  ({  2(ffi*)  — SPBCUL 

Pbivilbobs. 

Bliminating  the  last  section  thereof,  the 
act  does  not  violate  Const  art  2.  {  2S,  prohibit' 
ing  special  laws  granting  corporate  powers  or 
privileges,  or  article  1,  |  12,  probtbiting  the 
granting  of  privileges  to  a  particular  class  <d 
corporations,  etc.,  other  than  municipal,  which 
are  not  equally  granted  to  all  corporations, 
etc. ;  the  classlncation  of  the  act  for  the  purpose 
of  appointing  court  stenographers  being  by  ju- 
dicial districts  according  to  population  and  not 
by  connties  as  such. 

[Ed.  Note.— For  other  caseiL  see  ConstltutloD- 
sl^I^w»  Cent  Dig.  |i  081-624;  Dee.  Dig.  | 

8.  Constitutional  Law  (J  208*>— Class  Leo- 

ISLATION. 

A  statute  Is  not  class  l^slation  If  it  ap- 
plies alike  to  all  persons  similarly  situated. 

[Ed.  Note.— For  other  cases,  see  CoDStitution- 
al^^I^w,  Cent  Dig.  H  649-677;  Dec  Dig.  { 

9.  Statutes  (|  94*)— Geitebal  Ann  Special 
Laws— Laws  ArFEonifa  Covhtt  GovEBtf- 
MENT— Validity. 

The  act  does  not  violate  Const  art  11,  H 
4  and  5,  guaranteeing  uniform  laws  for  county 
government  and  township  organization  and  for 
the  election  of  county  and  township  officers; 
the  act  relating  to  judicial  districts  and  not  to 
counties  as  such  and  not  affecting  county  gor- 
ernment  or  county  officers. 

[Ed'  Note.— For  other  caseai  see  Statutes, 
Cent.  Dig.  |{  103,  104;  Dec.  Dig.  |  94.*] 
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10.  ConsTmmotTAi.  I-*w  (|  249*)— Covtrs  Q 

42">— BkjUAL  PSOTXCTION  Or  L4W. 

The  act  doea  not  violate  Const  U.  S. 
Amend.  14,  {  1,  relating  to  the  equal  protection 
of  the  law ;  that  amendment  not  prohibiting  the 
■tates  from  dasslfying  their  citiBeu  for  the 
purpose  of  judicial  admlniatratioo  if  tlie  claaai- 
fication  l>e  based  upon  a  real  diatinction  to  view 
of  the  purposei  of  the  law. 

[Ed.  Note.— For  other  cases,  see  ConstitntioiF 
«1  Law.  Cent.  Dig.  I  710;  Dec  Die.  I  240;* 
Coaits,  Cent  Dig.  li  163-170^  181-183;  Dec. 
Dig,  I  42.*} 

U.  CoNBTrnmonAL  Law  <|  46*)— Cohsidu- 
ATion  ow  CoNanTCnoNAX.  Questions. 

A  court  will  not  pass  upon  a  constitutional 

Sestion  or  decide  that  a  statute  is  invalid  iin- 
m  the  deciu<Hl  i»  necMsarr  to  a  determination 
of  the  case. 

[Ed.  Not«w— For  otb»  eases,  see  Constitutional 
tlw.  Cent  Dig.  il  43-46;  Dec  Dig.  |  46.*] 

12.  STATDT18  a  64*)— iKVALHttTT  — IKVALID 
IR  PaBT. 

Any  iDTalidity  to  section  18  of  the  act 
(Law*  1913,  c  126),  in  that  each  classiflcatioo 
was  unreasonable  and  arbitrary,  would  not  af- 
fect the  validity  of  the  remaining  sections,  since 
ft  cannot  be  said  that  the  Leyislature  would 
not  have  enacted  the  remainder  eren  U  that 
MCtioD  were  eliminated. 

[Ed:.  Note^For  other  case*.  »ee  Statutes, 
Cent  Dig.  H  S8-66.  185;  DK/IMg.  |  64.*] 

IS.  Statotes  (8  64*)— Invaliditt  in  Pabt. 

The  unconstitutionality  of  a  part  of  a  stat- 
ute does  not  justify  declaring  the  remainder  in- 
Talid  unless  ue  providons  arc  ao  eonuected  and 
dependent  upon  each  other  that  it  cannot  be 
presumed  that  Hie  Legislature  woald  have  enact* 
•d  the  Talid  part  withotut  enaetbag  the  invalid 
part 

[Ed.  Note.— For  other  caaea,  see  Statutes, 
Cent  Dig.  iS  58-«6,  195;  Dec.  Dig.  S  64.*] 

Department  1.  Appeal  from  Superior 
Court  Spokane  Ooun^;  B.  H.  SnlUvan. 
Judge. 

Proceedings  by  the  State,  on  the  relation 
of  E.  R.  Llndsey,  against  Glenn  B.  Derby- 
ahlre,  as  Clerk  of  the  Superior  Court  of  Spo- 
kane County,  Washington.  From  an  order 
deii7ii>8  A  peremptory  wilt  of  mandate,  rela* 
tor  appeals.  Affirmed. 

Godd.  Bntdilnson  ft  Codd.  of  Spokane,  for 
appellant  Cannon^  Ferris  ft  Swan,  Qeo.  H. 
Grandall.  and  Ira  Honefenger,  all  of  Spo- 
kane, for  respondent 

ELLIS,  J.  This  la  an  appeal  tf  tbe  rela- 
tor from  an  order  of  the  superior  court  of 
Spokane  county  sitting  en  bancb  refusing  a 
peremptory  writ  of  mandate  to  compel  tbe 
defendant,  as  clerk  ci  the  court,  to  file  a  com- 
plaint in  a  <dTll  action,  tendered  for  filing 
tbe  relator,  ^th  tbe,  94  filing  fee  prescribed 
by  Rem.  ft  BaL  Codi^  |  487,  but  without  ten- 
der of  tbe  additional  $1,  required  by  chapter 
126;  8essl(ni  Laws  of  1913,  p,  886  et  seq.  Hie 
act  Is  entitled:  "An  act  prorlding  for  tbe  ap- 
pointment of  official  court  r^Knrters  In  tbe 
state  of  Washington,  prescribing  tbelr  duties, 
oatb  of  office,  and  quallflcattoiu,  and  provid- 
ing for  OtelT  compensation  and  the  manner 
of  tbeir  appointment"  Tbe  provisions  of  tbe 
act  may  be  condensed  as  follows:  Section  1 
makes  It  tbe  duty  of  each  superior  court 


Judge,  In  conotles  or  judicial  districts  having 
a  poinuatlim  of  over  30,000,  to  appoint  an  of- 
ficial ooort  stenographer,  prescribes  tbe  stand- 
ard of  qualifications  for  eligibility,  provides 
for  removal  for  Incompetency,  misconduct  or 
neglect  of  duty,  and  fixes  tbe  official  bond  of 
the  person  so  appointed.  Section  2  provides 
for  the  taking  of  accurate  shorthand  notes 
of  the  testimony,  exceptions,  and  all  other 
oral  proceedings  in  each  cause  by  such  ste- 
nographer upon  request  of  either  party  or 
upon  direction  of  the  presiding  Judge,  of  bis 
own  motion,  and  for  the  filing  of  such  notes 
in  tbe  office  of  tbe  derk  of  tbe  trial  court 
Section  S  provides  for  paym«it  of  tbe  official 
reporter  at  tbe  rate  of  $10  per  diem  of  actu- 
al attendance,  pursuant  to  direction  of  the 
court  out  of  the  county  treasury  as  other  ex- 
penses of  the  court  are  paid.  Section  4  de- 
clares: "In  each  ctvll  action  hereafter  com- 
meoced  tbe  sum  of  one  dollar  ffl)  shall  ba 
paid  by  the  plaintiff  at  the  time  of  the  fillog 
of  the  complaint  to  the  clerk  of  the  court 
and  at  tlie  time  of  the  appearance  of  the  de- 
fendant or  any  defendant  appearing  sepa- 
rately, there  shall  be  paid  In  to  the  clerk  of 
the  court  one  dollar  (fl),  and  these  sunu  so 
paid  shall  be  taxed  as  costs  In  the  case,  and 
collected  frcmi  the  unsuccessful  party  in  said 
a(!tion,  and  shall  be  known  as  stenographer^ 
costs,  and  shall  be  paid  by  tbe  clerk  of  said 
court  into  the  county  traasury  of  the  county 
in  which  said  acttou  is  commenced.**  Section 
5  provides  that,  on  request  of  tbe  court  or  of 
either  party  or  of  his  attorney,  tbe  official  re- 
porter shall  make  an  accurate  transcript  of 
tbe  testimony  and  other  proceedings,  wbldi, 
when  certified  aa  provided,  shall  be  filed  with 
the  clerk  for  the  use  of  the  court  or  either 
party,  and  prescribes  fees  ot  16  cents  per 
folio  for  the  original,  and  five  cents  per  folio 
for  carbon  copies  of  such  transcripts,  to  be 
taxed  as  other  costs,  and  closes  with  the  pro- 
viso: "That  whoD  tlie  defendant  in  any  crim- 
inal cause  shall  present  to  the  Judge  presld- 
iDS  satisfactory  proof,  1^  affidavit  or  other- 
wise, that  he  is  unable  to  pay  for  sudi  tran- 
script, the  pre^dlng  Judge,  If  In  his  tvinion 
Justice  will  thereby  be  promoted,  may  order 
said  transcript  to  be  made  by  tbe  offidal  re- 
porter, In  which  case  the  official  reporter  shall 
be  paid  for  preparing  aald  transcript  ten 
cents  per  fOlio  for  the  original  copy  and  five 
cents  per  folio  for  each  carbon  copy  ordered 
at  tiie  same  time  as  the  original  or  made  at 
the  same  time  as  the  original,  wtatili  traU' 
script  fee  shall  be  paid  in  like  manner  aa  tbe 
per  diem  feea  are  paid  as  specified  in  sMtlon 
three  of  this  act"  Section  6  provides  that 
the  report  of  tbe  offidal  reporter,  when  certi- 
fied as  provided,  shall  tie  prima  fade  a  cor- 
rect statonent  Of  such  testimony  or  oUier 
oral  proceedings,  and  may  thereafter.  In  any 
dvU  cause,  be  read  In  evidence  as  competent 
testimony  upon  proof  that  the  vritness  vrlM 
gave  it  is  then  dead  or  without  the  Jurisdic- 
tion of  the  court  subject  to  all  objections  as 
though  the  witness  were  present  and  testlfy- 
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Ing  In  person.  Section  7  provides  for  the 
certification  of  tbe  transcript  of  the  notot  of 
an  official  reporter  after  be  has  ceased  to  be 
such.  Section  8  provides  for  the  appoint- 
ment of  a  reporter  pro  tern.  In  the  absence  or 
Inability  of  the  offltdal  reporter  to  act.  Sec- 
tion 9  makes  the  otUcial  reporter  the  amanu- 
ensis to  the  court  under  certain  condtttons, 
except  in  counties  of  the  first  class.  Section 
10  insures  the  use  of  tbe  files  by  the  official 
reporters  or  reporters  pro  tern,  on  giving  tbe 
clerk  a  receipt  therefor.  Section  11  provides 
that  supplies  for,  reporting  criminal  cases 
shall  be  fomlsbed  by  the  county,  and  that 
such  supplies  in  all  other  cases  shall  be  fur- 
nished by  tbe  stenographer.  Section  12  pro- 
vides for  the  subsUtutlon,  on  request  of  ei- 
ther party,  of  another  reporter  from  the  same 
or  another  Judicial  district  to  report  a  given 
action.  Section  13  declares:  "This  act  shall 
not  apply  to  any  county  having  a  population 
of  tvo  hundred  thousand,  or  over." 

It  Is  admitted  that  Spokane  county  con- 
stitutea  a  Judicial  district  and  has  a  popula- 
tion of  over  30,000  and  less  than  200,000; 

The  appelant  contends  that  the  act  Is  void 
for  the  following  reasons:  (1)  That  it  em- 
braces subjects  not  germane  to  that  express- 
ed in  Its  title,  thus  impfnglug  section  19  of 
article  2  of  the  state  Constitution,  which  pro- 
vides that  no  bill  shall  embrace  more  than 
one  subject,  and  that  shall  be  expressed  in 
its  title;  (2)  tjiat  tbe  act  is,  In  effect,  a  tax- 
ing act,  impinging  sections  1,  2,  and  9  of  ar- 
ticle 7  of  the  state  Constitution,  which  pro- 
vide, respectively,  for  taxation  of  property  in 
proportion  to  value,  for  taxation  upon  a  uni- 
form and  equal  rate,  and  that  taxation  for 
corporate  purposes  by  municipalities  shall  be 
uniform  with  respect  to  persons  and  proper- 
ty; (3)  that  the  act  makes  an  arbitrary  clas- 
sification of  tbe  counties  of  the  state,  thus 
impinging  paragraph  6  of  section  28  of  arti- 
cle 2  of  the  state  Constitution,  which  prohib- 
its the  Legislature  from  enacting  any  pri- 
vate or  special  laws  for  granting  corporate 
powers  or  privileges,  and  section  12  of  article 
1,  prohibiting  the  granting  to  any  citizen, 
class  of  citizens,  or  corporation,  other  than 
municipal,  privileges  or  immunities  which, 
upon  ttje  same  terms,  shall  not  equally  be- 
long to  all  citizens  or  corporations;  (4)  that 
the  act  is  violative  of  section  4,  art.  11,  of 
the  state  Constitution,  guaranteeing  uniform 
laws  for  county  government,  and  section  5  of 
tbe  same  article,  prescribing  uniform  laws 
for  tbe  election  of  county  and  township  offi- 
cers; (5)  that  the  act  denies  to  the  citizens 
of  the  state  equal  protection  of  the  laws,  con- 
travening the  first  section  of  the  fourteenth 
amendment  to  tbe  federal  Constitution. 

[1,  2]  1.  Tbe  appellant  argues  that  the  pro- 
vision in  section  4  of  the  act  for  an  addi- 
tional fiUng  fee  of  |1  Invalidates  tbe  act,  urg- 
ing that  this  is  a  matter  in  no  way  germane 
to  the  subject  expressed  In  the  title.  The 
mention  of  a  given  subject  in  tbe  title  is  no- 
tice of  all  things  germane  to  that  subject  in 


Uie  act  We  have  so  held  in  a  multitude  of 
cases.  "This  court  has  oftra  held  that  the 
title  of  an  act,  in  order  to  comply  with  the 
constitutional  provisions  above  quoted,  need 
not  be  an  index  to  the  contents  of  the  act; 
that  the  purpose  of  the  title  is  to  caU  atten- 
tion to  tbe  subject-matter  of  the  act  so  that 
any  (me  reading  It  may  know  what  matter  is 
being  legislated  upon,  and  It  is  sufficient 
when  It  is  broad  enough  to  accomplish  tliat 
purpose.  For  the  vaxlona  provisions  consti- 
tuting the  act.  the  body  of  the  act  must  be 
consulted;  the  title  being  neither  expected 
nor  required  to  give  details.  State  v.  Scott, 
82  Wash.  279,  73  Fac.  366;  State  v.  Fraternal 
Knights  and  Ladles,  35  Wash.  338,  77  Pac 
BOO;  Weed  v.  Goodwin,  36  Wash.  31,  78  Pac 
36;  State  ex  reL  Oshdme,  Tremper  &  Go.  v. 
Kichols,  88  Wash.  309,  80  Paci  462;  State 
ex  rel.  Zenner  v.  Graham,  84  Wash.  81,  74 
Pac.  10S8;  Shortall  v.  Puget  Sound  Bridge  k 
Dredging  Co.,  45  Wash.  290,  88  Pac.  212  {122 
Am.  St  Rep.  899];  State  v.  Winsor,  60  Wash. 
407,  97  Pac  446."  State  ex  reL  Zent  v.  Nich- 
ols, 00  Wash.  508,  518,  97  Pac.  728,  730.  See^ 
also.  State  v.  Hall.  24  Wash.  255,  64  Pac. 
153;  Seattle  National  Bank  v.  Ally,  66  Wash 
610. 120  Pac.  94;  National  Surety  Go.  v.  Brat- 
nober  Lumber  Cow,  67  Wadu  601.  122  Pac 
337;  Hambach  T.  Ward.  69  Wash.  361,  12S 
Pac.  140;  Sorenson  v.  Kittitas  Reclamation 
Dlst,  70  Wash.  628,  127  Pac.  102.  The  UUe 
here  In  question  expressly  Indicates  that  the 
act  Includes  provisions  for  the  appointment, 
duties,  and  quallflcationa  of  official  court  re- 
porters, and  contains  provision  for  thdr 
compoisation.  Clearly,  the  act  is  Intended  to 
cover  the  whole  subject  of  official  reporters, 
and  the  title  so  indicates.  It  would  seem  that 
no  more  than  a  bare  statement  of  the  fact 
should  be  necessary  to  demonstrate  that  anv 
provision  for  their  compensation,  whether  by 
fees,  legislative  approprlAtlon,  or  otherwise, 
is  germane  to  a  title  expressly  stating  that 
the  act  contains  matter  "pfwiding  for  th^r 
compensatton."  ,A  thing  so  self-evident  cao- 
not  be  further  clarified  by  argument  or  re- 
inforced by  citation  of  precedent 

[S-S]  It  is  also  contended  that  sections  6 
and  7  of  the  act  relate  to  perpetuation  of 
testimony  and  that  there  Is  nothing  in  tbe 
title  of  the  act  to  which  these  matters  are  ger- 
mane. In  so  far  as  these  sections  relate  to  the 
duties  of  the  official  reporter  or  the  certifica- 
tion of  tbe  transcript  of  his  notes,  they  are 
clearly  germane  to  the  title.  The  provisions 
for  the  use  of  the  transcript  present  a  much 
closer  question ;  but  as  we  view  the  act  that 
question  Is  not  before  us.  In  tbe  first  place, 
these  particular  sections  are  not  Involved  in 
tills  appeal.  Hammer  v.  State,  173  lud.  199, 
89  N.  E.  850,  852,  24  L.  R.  A.  (N.  S.)  795.  140 
Am.  St  Rep.  248,  21  Ann.  Cas.  1034.  The 
respondent,  so  far  as  the  record  shows,  did 
not  refuse  to  file  the  complaint  because  of 
either  of  these  provisions,  but  simply  be- 
cause of  the  appellant's  failure  to  pay  the 
fee  prescribed  by  section  4  of  the  act  In  the 
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second  placet  even  if  we  concede  that  sec- 
tions 6  and  7  are  not  germane  to  any  thing  in 
the  title,  a  point  which  we  refrain  trom  pass- 
ing upon,  the  concession  would  not  affect  the 
result.  These  sections  are  not  essential  to 
the  integrity  of  the  act  as  a  whole,  and  tlielr 
elimination  would  not  defeat  the  main  pur- 
pose of  the  act  They  are'  distinct  and  sev- 
erable provisions.  Where  unconstitutional 
provisions  are  thus  severable,  it  is  the  es- 
tabiiahed  law  of  this  state  that  their  uncon- 
atitatlonailty  will  not  render  the  remainder 
of  the  act  unconstitutlonat  Natlmn  v.  Spo- 
kane County.  36  Wash.  25,  76  Pac.  621,  65 
L.  R.  A.  336,  102  Am.  St  Rep.  888;  State  v. 
Merchant,  48  Wash.  69,  92  Pac.  890 ;  Ganten- 
beln  V.  Paeco  (rehearing)  71  Wash.  635,  129 
Pac.  374,  131  Pac.  461. 

[I]  2.  We  find  no  merit  In  tl^e  claim  that 
the  act  runs  counter  to  sections  1,  2,  and  9 
of  article  7  of  the  state  Constitution,  guar- 
anteeing a  uniform  and  equal  rate  of  taxa- 
tion. The  act  is  not,  in  any  just  sense,  a 
revenae  act  The  fee  prescribed  is  not  a 
tax.  It  is  a  fee  having  the  same  direct  re- 
lation to  the  future  service  to  be  performed 
by  the  official  reporter  that  the  fee  of  *4, 
provided  for  in  Bern.  &  Bal.  Code,  9  497,  has 
to  servicee  to  be  performed  by  the  cleric  It 
is  not  a  graduated  tax  based  upon  the  valne 
of  the  property  or  the  amount  of  money  In- 
volved In  the  litigation,  as  was  the  law  of 
1903,  prescribing  a  sliding  scale  of  fees  based 
upon  the  value  of  the  estates  In  probate  cas- 
es, which  was  held  a  disguised  property  tax 
In  SUte  ex  re).  NetUeton  v.  Case,  39  Wash. 
177,  81  Paa  554,  1  L.  E.  A.  (N.  S.)  152,  109 
Am.  St  Rep.  874.  An  examination  of  that 
case  makes  the  distinction  here  Indicated  too 
plain  to  require  further  comment  State  ex 
rel.  Bell  v.  Frazler.  36  Or.  178,  58  Pac.  5. 

t7]  3.  Eliminating  the  last  section  of  the 
act,  which  we  shall  presently  consider,  the 
act  does  not  make  an  arbitrary  classification 
repugnant  to  the  inhibition  of  the  Constitu- 
tion against  laws  granting  special  corporate 
powers  or  privU^ea,  or  grfinting  special  priv- 
ileges to  persons  or  corporations,  othec  than 
monldpal.  Appellanfa  argument  proceeds 
upon  the  theory  that  the  dasslflcatiott  Is  one 
of  counties ;  that  San  Juan  coonty  and  Ska- 
git county,  each  having  a  population  of  less 
than  30,000,  t<«ether  form  a  single  Judicial 
district  of  30,000  inhabitants,  are  subject  to 
the  operation  of  the  act,  and  are  ttras  placed 
in  a  dUCerent  class  from  all  other  counties 
of  the  state  having  a  population  of  less  'tlian 
30.00a  The  Tloe  of  this  aiviment  lies  In  the 
mistaken  assumption  that  the  classification 
Is  a  dastdflcation  of  counties  as.  such.  It  Is 
essentially  a  classification  of  Judicial  districts 
and  not  of  counties  except  as  they  coincide 
with  or  go  to  make  up  the  Judidal  districts 
of  the  state.  Eliminating  the  thirteenth  sec- 
tion, the  act  applies  to  every  Judicial  district 
having  a  population  of  over  30.000,  and  to  no 
Judicial  district  having  a  less  population. 


Viewed,  then,  as  a  classification  by  popula- 
tion, the  act  Is  nulform  In  Its  application, 
and  must  remain  so,  since  tbere  is  nothing 
in  the  act  limiting  Its  operation  only  to  Ju- 
dicial districts  now  having  a  population  of 
30,000  or  over.  It  must  be  construed  as  ap- 
plying to  every  judldaj  district  If,  and  when, 
it  hereafter  acquires  Uiat  population,  thougii 
now  having  less. 

[1]  So  viewed,  is  the  classification  by  pop- 
ulation a  valid  classification?  Classification 
of  cities,  counties,  and  other  legal  subdi- 
visions of  states  upon  the  basis  of -population 
has  been  almost  universally  upheld  by  the 
courts,  both  state  and  federal,  when  popula- 
tion bears  any  reasonable  relation  to  the  pur- 
pose and  subject-matter  of  the  given  legis- 
lation. According  to  the  great  weight  of  au- 
thority, no  legislation  Is  obnoxious  to  the  in- 
liibltion  against  class  l^slation  when  Its 
provisions  apply  alike  to  all  persons  similar- 
ly situated.  To  be  valid  it  need  not  apply 
to  persons  not  aimllarly  situated.  Persons 
are  not  similarly  situated  If  there  is  any  rea- 
sonable difference  In  their  relation  to  the 
purposes  of  the  legislation.  Wherever  such 
a  difference  can  be  found,  as  related  to  pop- 
ulation, the  question  whether  it  shall  be 
made  the  basis  of  classification  is  one  of  l^- 
islative  discretion.  "Bnt  it  is  urged  that  no 
reason  has  been  assigned  for  limiting  the  op- 
eration of  the  act  to  counties  'having  a  pop- 
ulation of  not  le^  than  70,000  and  more  than 
90,000,*  and  thus  necessarily  excluding  the 
counties  of  Shelby  and  Davidson,  each  hav- 
ing a  population,  according  to  the  federal 
c^isus,  largely  In  excess  of  90,000.  To  this 
objection,  It  may  be  said,  as  to  Daridson, 
that  the  Leglslatare  may  have  found  as  a 
reason  for  Its  radnslon  that  it  was  covered 
by  turnpike  built  and  controlled  by  private 
diartraed  companies,  and  in  the  matter  of 
Shelby  that  the  public  has  already  perfected 
a  network  of  good  roads,  under  a  system  en- 
tirely saUsfftctory.  Bat  while  the  courts 
frequently  find  and  assign  reasons  for  legis- 
lative classification,  yet  It  is  by  no  means 
uniformly  so.  And  It  does  not  follow,  be- 
cause tiie  reason  for  the  clksslflGatlon  Is  not 
disclosed  In  the  face  of  the  act,  that  it  Is 
necessarily  without  reason  and  capridous. 
Reasons  eminently  wise  and  provld^t  might 
control  the  lawmaking  body  which  do  not 
appear  upon  the  fece  of  a  statute,  and  for 
the  courts  to  strike  it  down  because  not 
readily  perceptible  might  well  be  crltidsed 
as  an  act  of  Judicial  usurpation.  Nor  Is  there 
any  abdication  of  constitutional  duty  or  re- 
sponsibility In  this  action.  The  true  ques- 
tion In  each  case  Is:  Is  the  classification  ca- 
pricious, unreasonable,  or  arbitrary?"  State 
ex  rel.  v.  Condon,  108  T&m.  82,  96.  ffii  S.  W. 
871,  874.  See,  also,  State  ex  reL  Bell  t. 
Frazler,  36  Or.  178,  50  Pac  5;  McCarter  v. 
BlcKelvey.  78  N.  J.  Law.  3,  74  AtL  816.  13S 
Am.  St  Rep.  683;  Lommen  v.  Minneapolis 
Gaslight  Co.,  66  Minn.  196,  68  M.  W.  03,  88 
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L.  B.  A.  437,  60  Am.  St  Bep.  450;  Uoyd  t. 
8mltb.  176  Pa.  213, 35  Atl.  199 ;  Cook  T.  State, 
90  Tenn.  407,  16  S.  W.  471,  13  L.  B.  A.  183 ; 
Eckerson  v.  Des  Hoiaes,  137  Iowa,  452,  115 
N.  W.  177;  Pierce  t.  Kimball,  9  Greenl. 
(Me.)  54;  23  Am.  Dec.  S37;  State  ex  rel.  Hunt 
T.  Tansicb,  64  Wash.  j60,  116  Paa  651,  35  L. 
B.  A.  (N.  S.)  802;  1  Lewis*  Satherland  Stat- 
ntoTy  Constructloii  (2d  Ed.)  {  217. 

If,  therefore,  there  can  be  found  any  sane, 
reasonable  ground  fbr  a  distinction  between 
Judicial  mstricts  having  less  than  S0.OOO  in- 
habitants and  those  haTii^  more  than  that 
number,  in  their  relation  to  the  purposes  of 
the  act,  and  Its  practiatl  application,  we 
have  no  warrant  for  saybig  that  the  classlfl- 
cation  BO  made  Is  arUtrary.  Viewed  in  the 
light  of  these  general  principles.  It  Is  clear 
that  there  Is  sndi  a  distinction  between  dls- 
trlcbs  of  a  larger  population  and  districts  of 
a  smaller  population  in  their  relation  to  the 
purposes  and  practical  application  of  the 
act  here  in  question.  Districts  of  the  smaller 
population  would  necessarily  be  those  rural 
in  their  character,  not  including  any  pop- 
ulous cities.  In  such  districts,  there  is,  of 
course,  and  will  always  be,  comparative 
little  litigation.  The  fees  provided  by  the 
actt  as  the  Legislature  may  well  have  con- 
cluded, might  not,  in  such  districts,  provide 
a  fund  sufficient  to  meet  the  purposes  of  the 
act  There  is  thus  a  distinct  relation  be- 
tween the  population  of  a  glvoi  district  and 
the  taw  In  question.  Where  the  exact  line 
between  the  larger  and  the  smaller  popula- 
tions should  be  drawn  la  necessarily  a  mat- 
ter of  legislative  discretion.  This  is  mani- 
fest, since  populations  too  small  to  meet  the 
purposes  of  the  act  and  populations  suffi- 
ciently large  to  meet  these  purposes  would 
necessarily  merge  into  each  other  at  some 
point  That  exact  point  can,  of  course,  never 
be  ascertained,  yet  the  Hue  must  necessarily 
be  drawn  somewhere,  and  the  determination 
of  that  point  by  the  Legislature  will  not  be 
disturbed.  On  both  reason  and  authority,  we 
hold  that  the  classlQcatlon  of  the  Judicial 
districts  of  the  state  in  two  classes,  those 
having  a  populaflon  of  over  30,000  and  those 
having  a  population  of  under  30,000,  is  not 
In  its  relation  to  the  purposes  of  the  act  so 
illusory  and  unsubstantial  as  to  make  the 
classification  unnatural,  arbitrary  and  ca- 
pricious. 

[i]  4.  Nor  do  we  find  the  law  contrary  to 
the  provislous  of  sections  4  and  6,  art  11,  of 
the  Constitution,  guaranteeing  uniform  laws 
for  county  government  and  township  organ- 
ization, and  uniform  laws  for  the  election  of 
county  and  township  officers.  The  act  in 
question  has  nothing  whatever  to  do  either 
with  county  government  or  with  county  offi- 
cers. It  is  a  law  relating  to  Judicial  dis- 
tricts; not  to  counties  as  such.  It  has  not 
even  the  remotest  relation'  to  county  or  town- 
ebtp  orgfinlzatiou  or  government  or  to  the 
election  of  county  or  township  officers. 


[10]  5.  Whether  the  act  In  question  is  ob- 
noxious to  the  first  section  of  the  fourteenth 
amendment  of  the  Gonstltntion  of  the  United 
States  is  a  question  whldi  concerns  the  pow- 
er of  the  state  goremmcoit  in  its  relation  to 
the  federal  government  This  amendment 
was  never  intended  to  prevent  the  different 
states  of  the  unldn  from  classifying  Oieir  dti- 
sens  for  the  purposes  of  legislation  or  Judi- 
cial administration  whererar  that  clhsslflca- 
tlon  Is  based  upon  any  real  distinction  In  its 
relation  to  the  purposes  of  the  law.  This 
amendment  contemplates  not  only  persons, 
but  classes  of  persons.  It  lias  no  appllcatiim 
to  local  or  municipal  laws  or  r^olattmis 
that  do  not  injuriously  afPect  or  discriminate 
between  peraons  or  clftsses  of  persons  within 
the  places,  munidpallttes,  or  JurlsdictionB  for 
whidi  such  regulations  are  made.  If  every 
person  residing  or  being  within  such  subdivi- 
sion,  municipality,  or  Jurisdiction  is  accord- 
ed the  equal  prot«tion  of  the  laws  there  pre- 
vailing, there  is  no  violation  of  the  inhlMtiOtt 
of  the  federal  Constitution.  Tliis  is  the  set- 
tied  law  as  declared  by  the  Supreme  Court  of 
the  United  SUtes,  and,  the  question  being 
a  federal  question,  the  itedslon  of  that  court 
is  final.  The  principle  here  InTolved  was 
passed  upon  that  conrt  In  the  case  of  Bow- 
man T.  Lewis,  101  U.  8.  22,  26  L.  Ed.  980. 
In  that  case,  mandamus  was  sought  to  com- 
pel the  St  Louis  Court  of  Appeals  to  grant 
an  appeal  from  a  Judgment  of  that  court  to 
the  Supreme  Court  of  Missouri  By  the  Con- 
stitution and  laws  of  Missouri,  an  appeal  lay 
to  the  Supreme  Court  of  that  state  from  any 
final  Judgment  or  decree  of  any  circuit  court 
except  those  in  certain  named  counties,  and 
the  city  of  St  Txmls,  for  which  counties  and 
dty  there  was  established  a  separate  Court  of 
Appeals,  having  exclusive  Jurisdiction  of  ap- 
peals from,  and  writs  of  error  to,  the  circuit 
courts  of  those  counties.  From  this  Court  of 
Appeals,  an  appeal  lay  to  the  Supreme  Court 
only  in  certain  cases,  but  similar  cases  aris- 
ing in  the  circuit  court  of  any  other  county 
than  those  above  mentioned,  and  the  city  of 
St  Louis  would  be  appealable  directly  to  the 
Supreme  Court  It  was  contended  that  this 
Judicial  system  was  In  conflict  with  the  four- 
teenth amendment  of  the  federal  Constitution 
in  that  It  denied  to  suitors  in  the  courts  of  St 
Louis  and  the  counties  named  the  equal  pro- 
tection of  the  laws.  The  Supreme  Court  of 
the  United  States,  rejecting  this  contention, 
said:  "If  this  position  is  correct  the  four- 
teenth amendment  has  a  much  more  far- 
reaching  effect  than  has  been  supposed.  It 
would  render  invalid  all  limitations  of  Juris- 
diction based  on  the  amount  or  character  of 
the  demand.  A  party  having  a  claim  for 
only  $5  could  with  equal  propriety  complain 
that  he  Is  deprived  of  a  right  enjoyed  by  other 
citizens,  because  he  cannot  prosecute  it  in  the 
superior  courts  and  another  might  equally 
complain  that  he  cannot  bring  a  suit  for  real 
estate  In  a  Justice's  courts  where  the  expense 
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Is  small  and  tbe  proceedings  «re  expeditious. 
There  is  no  difference  In  principle  between 
ituch  discriminations  as  these  In  the  JurisdiC' 
tioDs  of  courts  and  that  which  the  plaintiff 
iu  error  complains  of  in  the  present  case.  If, 
howerer,  we  take  Into  view  the  general  ob- 
jects and  purposes  of  the  fourteentli  amend- 
ment, we  shall  find  no  reasonable  ground  for 
giving  it  any  such  application.  These  are  to 
extend  United  States  citizenship  to  all  na- 
tives and  naturalized  persiHis,  and  to  prohib- 
it the  states  from  abridging  their  privileges 
or  imnmnlties,  and  from  depriving  any  per- 
son of  life,  liberty,  or  property  without  due 
process  of  law,  and  from  denying  to  any  per- 
son wltliln  their  Jurisdiction  the  equal  pro- 
tection of  the  laws.  It  contemplates  persons 
and  classes  of  persona.  It  has  no  reBi>ect  to 
local  and  municipal  regulations  that  do  not 
injuriously  affect  or  discriminate  between 
persons  or  classes  of  persons  within  the  plac- 
es or  munidpalitles  for  wblch  such  regula- 
tions are  made.  «  •  •  The  last  restric- 
tion, as  to  the  eqoal  protection  of  the  laws, 
la  not  violated  by  any  diversity  In  the  juris- 
diction of  the  several  courts  as  to  subject- 
matter,  amount,  or  finality  of  decision,  If  all 
persons  within  the  territorial  limits  of  their 
respective  Jurisdictions  have  an  equal  right, 
in  like  cases  and  under  like  circumstances, 
to  resort  to  them  for  redress.  Each  state 
has  the  right  to  make  iwlitlcal  subdivisions 
of  Its  territory  for  municipal  purposes,  and 
to  regulate  their  local  government  As  re- 
spects the  administration  of  Justice,  It  may 
establish  one  system  of  courts  for  cities  and 
another  for  rural  districts,  one  system  for 
one  portion  of  its  territory,  and  another  sys- 
tem for  another  portion.  *  *  *  If  every 
person  residing  or  being  In  either  portion  of 
the  state  should  be  accorded  the  equal  pro- 
tection of  the  laws  prevailing  there,  he  could 
not  Justly  complain  of  a  violation  of  the 
clause  referred  to.  Tor,  as  before  said,  it 
has  respect  to  persons  and  classes  of  persons. 
It  means  that  no  person  or  class  of  persons 
sliall  be  denied  the  same  protection  of  the 
laws  which  Is  enjoyed  by  other  i>er8ons  or 
other  classes  in  the  same  place  and  under 
like  circumstancea"  See,  also,  Hayes  v. 
Missouri,  120  U.  S.  68,  7  Sup.  350.  30  L.  Ed. 
678 ;  Magoun  v.  Illinois  Trust  &  Sav.  Bank, 
170  U.  S.  2a?,  18  Sup.  Ct  6H  42  L.  Ed.  1037; 
Williams  v.  Kggleston,  170  V.  S.  301,  18  Sup. 
Ct.  617,  42  L.  Ed.  1047. 

We  are  constrained  to  hold  that  the  act  In 
question,  exclusive  of  the  last  section,  does 
not  violate  either  the  letter  or  the  spirit  of 
any  provision  of  the  state  or  federal  Consti- 
tutions In  its  relation  to  the  question  here 
presented. 

[11]  But  it  is  urged  that  the  last  section  is 
an  additional  classification  by  population, 
founded  upon  no  reasonable  distinction  in 
Its  relation  to  the  purpose  or  practical  opera- 
tion of  the  law.  We  do  not  so  read  this  sec- 
tion. It  is  not  a  classification,  but  a  limita- 
tion on  the  general  dasslflcation  ahi^ady 
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made  In  the  first  section  of  tl^e  act  If  we 
were  called  upon  to  pass  upon  its  constltu- 
tlonallty,  we  might  find  difficulty  in  sustain- 
ing this  limitation.  It  might  be  difficult  to 
find  any  sound  distinction  between  Judicial 
districts  of  over  200,000  in  population  and 
those  under  that  population,  having  any  rea- 
sonable relation  to  the  general  purposes  or 
practical  application  of  the  act  But  unless 
the  other  ptpvlsions  of  the  act  and  this  limita- 
tion or  saving  clause  are  so  palpably  depend- 
ent upon  each  other,  so  intimately  connected 
in  meaning,  and  so  essentially  and  insepara- 
bly connected  in  substance  that  It  cannot  be 
presumed  that  the  Legislature  would  have 
passed  the  one  without  the  other,  then  the  act 
must  stand,  even  If  tbe  limitation  fall  In 
that  event,  the  eonstltntionaUty  of  this  last 
clause  Is  a  moot  question  so  far  as  this  case 
is  concerned,  since  it  does  not  affect  Spokane 
county  eltlier  as  a  county  or  as  a  Judicial 
district  No  court  will  gratuitously  pass  up- 
on a  constitutional  question  or  decide  a  stat- 
ute or  any  part  of  it  Invalid.  "In  any  case, 
therefore,  where  a  constitutional  question  Is 
raised,  though  it  may  be  legitimately  pre- 
sented by  thp  record,  yet  if  the  record  also 
presents  some  other  and  clear  ground  upon 
which  the  court  may  rest  its  Judgment,  and 
thereby  render  the  constitutional  question 
Immaterial  to  the  case,  that  course  will  be 
adopted,  and  the  question  of  constitutional 
power  will  be  left  for  consideration  until  a 
case  arises  which  cannot  be  disposed  of  with- 
out considering  it  and  when  consequently  a 
decision  upon  such  question  will  be  unavoid- 
able." Cooley,  Constitutional  Limitations 
(6th  Ed^  p.  196. 

[12]  It  is  therefore  Incumbent  upon  us  first 
to  determine  whether  the  body  of  the  act  and 
the  limiting  clause  are  so  inseparably  con- 
nected In  purpose  and  substance  that  the  one 
cannot  stand  without  the  other.  It  Is  plain 
that  the  act  is  a  complete  act  perfectly  capa- 
ble of  feasible  operation  without  the  aid  of 
anything  found  In  the  last  section.  Tbe  queS' 
tlon  la  thus  reduced  to  this :  Assuming  the 
last  section  Invalid,  would  the  L^alature 
have  passed  the  act  without  that  section  had 
its  attention  been  directed  to  the  illegality  of 
that  section?  In  other  words,  are  we  Justi- 
fied In  assuming  that  the  Legislature  know- 
ingly would  have  sacrificed  the  act  entirely 
to  the  limitation  contained  In  the  last  sec- 
tion? Obviously,  the  question  being  one  of 
motive,  no  sure  and  certain  rule  can  be  laid 
down  as  applicable  in  all  such  cases. 

[1 3]  Judge  Cooley,  as  we  believe,  formulafc 
ed  a  rule  as  nearly  exact  as  any  that  can  be 
devised.  It  Is  this:  "Where,  therefore,  a 
part  of  a  statute  is  unconstltntional,  that 
fact  does  not  authorize  the  courts  to  declare 
the  remainder  void  also  unless  all  the  pro- 
visions are  connected  in  tbe  subject-matter, 
depending  on  each  other,  operating  together 
for  the  same  purpose,  or  otherv^-Ise  so  con- 
nected together  iu  meaning  that  it  cannot  be 
presumed  that  the  L^lslatare  would  have 
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passed  the  ona  without  the  other.  The  con- 
stitutional and  anconstltutlonal  proTislons 
may  even  be  contained  In  the  same  sec- 
tion, and  yet  be  perfectly  distinct  and 
s^rable,  so  that  the  first  may  stand  though 
the  last  fall.  The  point  Is  not  whether 
they  are  contained  In  the  same  section, 
for  the  distribution  Into  sections  Is  pure- 
ly artificial;  but  whether  they  are  essen- 
tially and  Inseparably  connected  In  sub- 
stance. If,  when  the  nnconstltnttonal  por- 
tion is  stricken  out,  that  which  remains  Is 
complete  in  Itself,  and  capable  of  being  exe- 
cuted In  accordance  with  the  apparent  legla* 
latlTC  intent,  wholly  Independent  of  that 
which  was  rejected,  It  mnst  be  sustained. 
The  dlflSculty  la  In  determining  whether  the 
good  and  bad  parts  of  the  statute  are  capable 
of  being  separated  within  the  meaning  of 
this  rule.  If  a  statute  attempts  to  accom- 
plish two  or  more  objects,  and  is  Toid  as  to 
one.  It  may  still  be  in  every  respect  complete 
and  valid  as  to  the  other.  Bat  if  Its  purpose 
Is  to  accomplish  a  single  object  only,  and 
some  of  Its  provisions  are  void,  the  whole 
most  tail  unless  sufficient  remains  to  effect 
the  object  without  the  aid  of  the  invalid 
portion.  And  if  they  are  bu  mutually  con- 
nected with  and  dependent  on  each  other,  as 
conditions,  considerations,  or  compensations 
for  each  other,  as  to  warrant  the  t>eUef  that 
the  Legislature  intended  them  as  a  whole, 
and  If  all  could  not  be  carried  into  effect  the 
Legislature  would  not  pass  the  residue  inde- 
pendently, then,  if  some  parts  are  unconsti- 
tutional, all  the  prorledons  which  are  thus 
dependent,  conditional,  or  connected  must 
fall  with  them."  Cooley,  Constitutional  Lim- 
itations (6th  Ed.)  pp.  210,  211,  212. 

It  ts  too  obvious  for  doubt  that  the  domi- 
nant motive  of  the  act  was  to  remove,  so 
far  as  possible,  the  court  reporter  from  pri- 
vate Influence  by  making  him  Independent 
of  private  employment.  On  this  motive  there 
can  be  no  question  that  a  majority  of  both 
branches  of  the  Legislature  were  fully 
agreed.  This  motive  la  as  i>alpably  sane  and 
Just,  and  the  act  is  as  palpably  feasible  of 
application  to  Judldal  districts  of  200,000  or 
more  population  as  to  those  of  less  than  that 
number.  Since  the  Legislature  must  he  pre- 
sumed to  bave  been  agreed  upon  this  prevail- 
ing wholesome  motive,  applicable  as  well 
without  the  limitation  as  with  It,  and  since 
It  la  thus  apparent  from  the  act  Itself  that 
Influences  were  brought  to  bear  at  the  last 
moment,  inducing  the  adoption  of  the  limita- 
tion In  the  last  section,  else  It  would  have 
been  Included  as  an  exception  In  the  first 
section  itself  are  we  Justified  In  assuming 
that,  bad  the  Legislature  beea  then  advised 
that  the  limitation  was  unconstitatlonal  {ac- 
Bumlng  that  It  Is  unconstitutional).  It  would 
not  have  refused  to  sacrlflce  the  entire  act  to 
this  afterthought?  We  tblnk  not,  slna  so 
to  assume  would  be  to  ascribe  unworthy  mo- 
tives to  the  legislative  bodj.   The  question 


Is  a  close  one,  but  we  believe,  in  the  light  of 
the  act  Itself,  we  are  Justified  in  assuming 
that  the  Legislature,  under  the  circumstanc- 
es supposed,  would  have  adhered  to  the  dom- 
inant purpose  of  the  act,  and  passed  it  with- 
out the  limitation  had  it  then  been  advised 
that  the  limitation  would  probably  or  possi- 
bly defeat  that  dominant  purpose-  In  this 
we  are  not  without  the  authority  of  prece- 
dent The  Legislature  of  Iowa  passed  a  law 
prohibiting  the  manufacture  and  sale  of  in- 
toxicants in  that  state.  A  distinct  section 
of  the  act  provided  for  a  submission  of  the 
question  to  the  voters  of  that  state  and  for 
an  official  statement  of  the  result,  and  pro- 
vided that,  "if  It  diall  appear  from  such  offi- 
cial statement,  that  a  majority  of  the  rotee 
cast  as  aforesaid  upon  said  question  of  pro- 
hibition, shall  be  for  the  prohibitory  liquor 
law,  then  this  act  shall  take  effect  on  the 
first  day  of  July,  A.  D.  1855,"  but  provided 
that  the  portions  of  the  act  relating  to  the 
election  should  go  Into  effect  immediately 
on  publication  of  the  act  The  court  held 
the  section  providing  for  the  submission  to 
the  people  void  as  an  unconstitutional  dele- 
gation of  the  legislative  function,  but  sus- 
tained the  remainder  of  the  act.  The  court 
said:  "This  leads  us  to  the  next  step^ 
which  Is  whether  the  whole  act,  or  the 
eighteenth  section  only,  is  Invalid.  It  if 
assumed,  for  the  present,  that  the  mat- 
ter was  submitted  to  the  people  In  the  larg- 
est and  broadest  sense.  This  is  unconstitu- 
tional and  void.  But  an  act  void  In  part  if 
not  necessarily  void  for  the  whole.  If  suffi- 
cient remains  to  effect  Its  object,  without  the 
aid  of  the  Invalid  portion,  the  latter  only 
shall  be  rejected,  and  the  former  shall  stand. 
This  doctrine  is  clearly  maintained  in  the 
Massachusetts  cas^  Fisher  v.  McGlrr  and 
other  cases,  1  Gray  (Mass.)  1,  [61  Am.  Dea 
381] ;  [Campbell  v.  Mississippi  Union  Bank] 
6  How.  (Miss.)  625 ;  State  v.  Cox.  3  Eng.  (8 
Ark.)  437;  Commonwealth  v.  Kimball.  24 
Pick.  <Mass.)  361;  Norris  v.  Boston,  4  Meta 
(Mass.)  288;  Clark  v.  EUis,  2  Blackf.  (Ind.) 
10.  Now,  the  prohibitory  act  of  Iowa  Is  a 
complete  act  in  all  Its  parts,  without  the 
eighteenth  section,  submitting  It  to  the  peo- 
ple. No  part  depends,  for  its  efficacy  or  prac- 
tlcaUllty,  on  that  section.  It  can  be  carried 
into  effect  as  well  without  It,  as  with  it. 
That  section  relates  to  nothing  but  the  vote^ 
the  returns,  publication  of  the  result,  and 
like  matters.  Testing  this  act,  then,  by  the 
same  rules  which  are  applied  to  others,  we 
see  no  reason  why  the  whole  act  should  be 
declared  unconstitutional  and  void.  It  was 
not  the  vote  of  the  people  which  was  nncon- 
Btltutional,  but  It  was  the  submission  to  the 
people;  and  that  part  of  the  act  was  and  Is 
invaUd,  If  It  submitted  the  question  whether 
it  should  be  the  law  or  not;  and  the  vote 
was,  to  a  legal  Intent,  nugatory.  It  effected 
nothing."  Santo  et  al.  t.  State  of  Iowa,  2 
Iowa,  les,  20S,  206  (63  Am.  Dee;  487).  The 
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coart  seems  to  have  argued  that  the  submls-  [ 
sion  to  the  people  was  not  whether  the  act  i 
shoald  become  a  law  or  not,  bat  only  wheth- 
er it  should  take  effect.  This,  however, 
seems  to  us  a  distinction  without  a  differ- 
ence. The  dedsioD,  in  Its  net  result,  gives 
clear  support  to  the  views  which  we  have 
expressed  on  the  statute  before  us. 

The  dedston  In  Santa  v.  Iowa,  so  far  as 
ve  have  beeu  able  to  learn,  lias  never  been 
overruled,  but  was  reaffirmed  In  Weir  v. 
Cram,  37  Iowa,  649,  as  applied  to  the  validi- 
ty of  a  law  restraining  stock  from  runnlog 
at  large.  The  last  section  of  that  law  re- 
quired a  submission  to  a  vote  of  the  people  of 
each  county  to  determine  whether  the  law 
should  be  In  force  in  such  county.  The  court 
held  the  submissiott  clause  invalid,  and,  re- 
ferring to  Santo  V.  Iowa,  said:  "The  sole 
difference  between  that  act  and  the  one  un- 
der consideration  la  in  the  extent  of  tlie 
popular  vote  by  which  the  statutes  are  to 
become  operative.  In  the  first  instancy  the 
vote  of  the  people  oC  the  whole  state  adopted 
or  rejected  the  law ;  in  the  last.  It  may  be 
adopted  or  rejected  In  the  separate  counties 
by  the  vote  of  the  ^e<^r8  tbereoL  The  prin- 
ciples Involved  in  each  case  are  the  same — 
the  law  depoids  in  each  Instance  iqwn  a  pop- 
ular vote  for  validity.  Following  Santo  v. 
Stat^  which  has  been  too  long  acquiesced  in 
and  too  often  aiq>roved  by  this  court  to  be 
now  questioned,  we  liold  that  the  act  of  1868, 
c  144.  is  of  force  without  regard  to  the  vote 
which  it  provides  sliaU  be  taken  to  determine 
the  question  of  its  adoption  by  the  people." 
The  Supreme  Court  of  Indiana  has  decided 
the  question  both  ways.  In  Maize  v.  State, 
4  Ind.  342,  that  court  held  that  a  liquor  li- 
cense law,  complete  in  itself,  without  the 
part  relattog  to  a  township  vote  for  its  adop- 
tion, which  was  held  invalid,  was  the  law  of 
the  state,  with  that  part  stricken  out.  The 
same  court,  In  Meshmeler  v.  Stete,  11  lud. 
482,  overruled  Maize  v.  State,  supra,  appar- 
ently without  necessity,  but  by  a  divided 
court  Id  People  v.  Bull,  46  N.  T.  67,  7  Am. 
Bep.  302,  the  Court  of  Appeals  of  that  state 
held  that  an  act  fixing  the  time  of  election 
a  year  later  than  that  formerly  fixed  by  stat- 
ute and  extending  the  term  of  office  of  the 
former  Incumbent  one  year,  was  valid  as  to 
the  first  provision,  though  the  last  provisloD 
was  held  nnconstltuttonal.  It  would  seem 
that  the  court,  in  that  case,  went  much  fur- 
ther in  sustaining  the  constitutional  part  of 
the  law,  as  separable  from  the  unconstitu- 
tional, than  we  are  required  to  go  In  the  case 
before  us.  The  Supreme  Judicial  Court  of 
Xew  Hampshire  lays  down  the  rule  which 
we  here  invoke  In  the  following  broad  terius : 
"An  act  may  be  In  part  beyond  legislative 
authority,  and  within  It  for  the  residue ;  and, 
if  the  act  is  capable  of  being  administered  In 
the  parts  which  are  within  the  power  of  the 
Legislature  to  enact,  it  wilt  so  far  be  valid. 
Fisher  v.  Mc6irr,  1  Gray  (Mass.)  1,  61  Am. 


[  Dec.  381 ;  State  v.  Wheeler,  25  Conn.  290 ; 
I  Santo  V.  State.  2  Iowa,  1C5,  63  Am.  Dec. 
487."    Town  of  East  Kingston  v.  Towle,  48 
N.  H.  67,  65,  97  Am.  Dec.  575,  585. 

Under  the  rule  thus  broadly  stated,  there 
can  be  no  question  but  that  the  act  here  In- 
volved can  be  administered  without  regard  to 
the  last  section,  and  should  therefore  be  held 
valid  without  regard  to  that  section.  It  may 
be  objected  that,  without  the  limiting  clause, 
this  act  extends  to  at  least  one  judicial  dis- 
trict to  which  It  would  not  otherwise  extend, 
and  that  therefore,  to  that  extent,  to  hold  the 
act  valid,  disregarding  the  limitation,  would 
be  Judicial  legislation.  This  argument,  how- 
ever, la  not  sound.  If  the  court  is  ever  per- 
mitted, in  any  case,  to  indulge  the  probable 
intention  of  the  Legislature  to  sustain  the 
validity  of  any  act,  where  a  separable  provi- 
sion is  unconstitntionaL  "If  the  legislative 
purpose  as  expressed  In  the  valid  portions  of 
the  act  can  be  accomplished,  independently 
of  the  unconstitutional  portion,  and  consider- 
ing the  enUre  act,  it  cannot  be  said  that  tbe 
Legislature  would  not  have  passed  the  valid 
portion  bad  it  been  known  that  the  Invalid 
portion  must  faU,  effect  will  be  given  to  so 
much  as  Is  good."  1  Lewis*  Sutherland,  Stat- 
utory Gonstructlffli  (2d  Ed.)  p.  680.  "There  ia 
a  difference  between  an  'exception'  and  a 
Umltatlon.'  When  a  statute  upon  a  subject 
of  a  general  nature  la  made  to  extend  to  the 
whole  state  in  one  part  thereof,  and  then  In 
another  part  an  attempt  is  made  to  limit  Ite 
operation  to  territory  less  than  the  state, 
the  limltntion  may  be  disregarded;  because 
to  give  it  effect  would  raider  the  whole  stet- 
ute  nnconstltntlonal;  and  such  construction 
should  be  given,  when  reasonable,  as  will 
uphold  the  statute  rather  than  one  which 
would  defeat  it"  1  Lewis'  Sutherland,  Stet- 
utory  Construction,  p.  698;  Wllmot  v.  Budc- 
tey,  60  Ohio  St  273,  54  N.  E.  272. 

This  court  has  upheld  the  view  here  ex- 
pressed, even  In  a  case  where  the  separable 
unconstitutional  provision  was  contained  In 
the  act  as  a  proviso  to  the  only  section  In- 
volved. It  was  not  necessary  to  sustain  that 
section  to  save  the  act  as  a  whole.  In  Nathan 
V.  Spokane  County,  35  Wash.  26,  76  Pac.  521, 
65  L.  R.  A.  336,  102  Am.  St  Bep.  888,  the 
section  of  the  revenue  law  relating  to  taxa- 
tion of  transitory  stocks  of  merchandise 
(Laws  of  1899,  p.  295)  was  held  valid,  though 
the  proviso  giving  a  rebate  to  the  owner  of 
the  goods  of  a  part  of  the  tax  proportional 
to  the  part  of  the  assessment  year  he  was  not 
in  the  county  was  rejected  as  invalid.  Clear- 
ly, there  can  be  no  stronger  presumption  that 
the  Legislature  would  have  passed  that  sec- 
tion without  the  proviso  than  that  it  would 
have  passed  the  act  here  under  consideration 
without  the  limitation.  In  the  Nathan  Case, 
this  court  quotes  the  following  language  from 
1  Kent's  Commentaries,  p.  463,  as  quoted  In 
Black  on  Interpretation  of  Laws,  p.  278: 
"There  is  a  distinction  in  some  of  the  tiooks 
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between  a  saving  clause  and  a  proviso  In  tbe 
statute;  though  the  reason  of  the  distinction 
Is  not  very  apparent.  •  •  •  It  may  be 
remarked  that  a  proviso  repugnant  to  the 
purview  of  the  statute  renders  it  equally 
nugatory  and  void  as  a  repugnant  saving 
clause,  and  it  is  difficult  to  see  why  the  act 
should  be  destroyed  by  the  one  and  not  by 
the  other,  or  why  the  proviso  and  the  saving 
clause,  when  Inconsistent  with  the  body  of 
the  act,  should  not  both  of  them  be  egtially 
rejected."  The  court  continues:  "Be  this 
rule  of  construction  as  it  may,  the  foregoing 
distinction  Is  without  significance,  as  applied 
to  the  facts  in  the  action  at  bar,  since  we  have 
reached  the  conclusion  that  the  proviso  of  the 
above  statute  Is  void  on  constitutional 
grounds,  and  must  therefore  be  rejected. 
Eliminating  the  proviso  from  the  above  sec- 
tion 12  of  the  act  of  1895,  such  enactment 
seems  to  be  complete  In  Itself,  fully  author- 
izing the  assessment,  levy,  and  collection 
of  the  tax  in  question."  The  rule  in  the 
Nathan  Case  Is  followed  with  unreserved 
approval  in  McKnight  v.  Hodge,  55  Wash. 
289.  297,  104  Pac.  604,  40  L.  R.  A.  (N.  S.) 
1207,  and  Shook  v.  Sexton,  37  Wash.  609,  614, 
78  Pac.  1093. 

When  we  consider  that  If  the  limitation 
contained  In  the  last  section  of  the  act  here 
In  question  be  held  inseparable,  If  unconstitu- 
tional. It  would  annul,  not  alone  one  provi- 
sion of  the  act,  but  the  whole  act,  and  wholly 
defeat  the  dominant  purpose  of  tbe  Legisla- 
ture  as  clearly  declared  in  the  firat  section 
and  carefally  worked  out  in  tbe  other  eleven 
sections,  this  case  presents  much  stronger 
ground  for  holding  the  limitation  separable 
and  not  controlling,  than  is  found  for  so 
holding  the  proviso  in  the  Nathan  Case. 

Concluding,  as  we  do,  that  even  If  the  last 
section  of  the  statute  in  question  be  held  un- 
conBtltntional.  it  alone  should  be  rejected, 
and  should  not  be  permitted  to  defeat  the 
dominant  motive  of  the  Legislature  In  pass- 
ing the  act,  It  18  manifest  that  whether  or  not 
this  last  section  be  held  nnconstitational  la 
immaterial  In  this  case.  Being  Immaterial, 
we  defer  a  determination  of  Its  oonstitatlon- 
allty  antU  it  shall  be  raised  In  a  case  to 
which  Its  deddon  Is  essentlaL  We  hold  that, 
In  any  ev&at,  tiie  remainder  of  the  act  la 
constitutional  and  valid. 

The  Judgment  of  the  trial  court  is  afiBrmed. 

CROW,  a  J.,  and  GOSB,  OHADWICE. 
and  MAIN,  33^  concur. 

(79  WMta.  44S) 
CULBERTSON  v.  GILBERT  HUNT  00. 
et  al.    (No.  11,269.) 

(Supreme  Oonrt  of  Washington.  May  5,  1914.) 

Vbnub  (I  41*)— Changb  of  Ybhub— Dtscaa- 

TION. 

The  cooDty,  where  tbe  action  against  a  cor- 
poration and  two  individuals,  for  wrongful  at- 


tachment, was  pending,  being  the  one  where  the 
attachment  was  levied  and  tbe  action  in  which 
it  was  issued  was  tried,  and  a  more  convenient 
place  of  trial  as  conceroB  the  attendance  of  wit- 
nesses, and  one  where  tbe  corporation  had  an 
office  for  transaction  of  business,  there  was,  un- 
der Rem.  &  Bal.  Code.  SI  206.  207.  209.  as  to 
venue  and  change  of  venue,  at  least  no  abuse 
of  discretion  in  refasing  change  to  another  coun- 
ty, asked  for  solety  on  tbe  ground  that  tbe  iodi- 
viduat  defendants  are  rendents  thereof,  and  tliat 
the  corporation  has  an  office  there. 

[Ed.  Note.— For  other  cases,  see  Venae,  Gent. 
Dig.  H  62,  63;  Dec  Dig.  |  41.*] 

Diqpartment  2.  Appeal  from  Superior 
Oonrt^  Whitman  County;  O^mas  Nelll. 
Jodie. 

Action  by  Thomas  Culbertson  against  the 
Gilbert  Hunt  Company  and  others.  Judg- 
ment for  plaintiff,  and  defendants  K^peal. 
Affirmed. 

Samuel  R.  Stem,  of  Spokane,  for  appel- 
lants. Cbas.  R.  Hill  and  R.  M.  Bnrgunder, 
both  of  Colfax,  for  respondent 

PARKER,  J.  This  is  an  action  to  recover 
damages  which  the  plaintiff  claims  resulted 
to  him  from  a  wrongful  issuance  of  an  at- 
tachment, and  the  levying  of  the  same  upon 
his  property  at  the  instance  of  the  defend- 
ant Gilbert  Hunt  Company.  Verdict  and 
Judgment  were  rendered  against  the  defend- 
ants, from  which  they  have  appealed. 

It  Is  contended  by  counsel  for  appellants 
that  tbe  trial  court  erred  in  denying  their 
motion  for  a  diai^  of  Tenue  to  Spokane 
conn^,  made  upon  the  sole  ground  that  the 
defendants  Mitchell  and  Brewer  are  resi- 
dents of  that  county,  and  that  Gilbert  Hunt 
Company  has  an  office  in  that  county.  Tbe 
attachment  was  levied  upon  the  property  of 
Despondent  in  Whitman  county,  and  the  ac> 
tion  In  which  the  attadiment  was  Issued  was 
also  tried  and  disposed  of  In  that  county, 
though  it  was  originally  commenced  in  Spo- 
kane county.  Appellant  Gilbert  Hunt  Com- 
pany is  a  corporation,  and  baa  an  office  for 
the  transaction  of  Its  business  in  Whitman 
county.  Its  home  office  is  In  Walla  Walla 
county.  Whatever  damages  respondent  isen- 
tltled  to  recover  in  this  action  were  occa- 
sioned In  Whitman  county  by  tbe  seizure  of 
bis  property  therein  under  the  attachment 
Whitman  county  was  a  more  convenient  place 
of  trial  of  the  cause  than  Spokane  county 
woudl  be  in  so  far  as  the  attendance  of  wit- 
nesses Is  concerned,  which  manifestly  was 
the  principal  convenience  to  be  considered  in 
the  trial  of  this  ease.  We  are  quite  clear 
that  the  trial  Judge  acted  well  within  the 
iKiunds  of  bis  Judicial  dlscretit/n  in  denying 
the  motion  for  a  change  of  venue  to  Spokane 
count)'.  Indeed,  had  he  granted  the  motion, 
there  would,  It  seems  to  us,  have  been  much 
more  room  for  arguing  that  he  thereby  abas- 
ed his  discretion.  Rem.  &  BaL  Code,  {{  206, 
207,  209. 

Contention  Is  made  that  tbe  evidence  does 
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not  support  tbe  verdict  and  Judgment  We 
deem  It  Bufficient  to  aay  that  a  rerlew  of 
those  portions  of  the  evidence  to  which  our 
attention  has  been  called  convinces  us  that 
It  was  ample  to  warrant  the  oondusions 
reached  hy  the  Jury. 

Other  errors  are  daimed  by  coonsel  for 
the  appellants.  We  tiilnk  they  do  not  call 
for  a  discussion.  They  were  In  any  event 
not  prejndlctal  to  i^ipeUanta*  rights. 

The  Judgment  Is  afflrmed. 

CROW,  a  and  FttLLBRTON,  MOBBIS, 
and  MOUNT,  JJ.,  concur. 


m  Waah,  184) 

BOWDEN  et  ox.  v.  WALLA  WAUjA  VAL- 
LEY RT.  CO.  et  al.   <No.  11.647.) 

(Sapreme  Court  of  Washington.  April  23, 

1814.) 

1.  Stbekt  Railboads  (S  114*)— Action  fob 
Injuries— SuFFiciENCT  of  Evidencb— Con- 

TBIBUTOBT  NSOLIOENCI. 

Evidence,  Id  an  action  for  injuries  a 
eollision  between  so  automobile  and  a  street 
car,  held  to  sustain  a  finding  of  contributory 
negligence  by  the  automobile  driver. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
nads,  Gent.  Dig.  ||  239-260rDec.  Dig.  |  U4.*] 

2.  Smon  RAiutOADS  (|  99*)— Injubies— Con- 

TBXBCTORT  NKOUOENCB. 

Tbe  driver  of  an  automobile  approaching 
a  street  car  crossing  must  make  reasonable  use 
of  his  senses  for  bis  own  safety,  and  is  negli- 
gent if  be  does  not  lo<^  out  for  a  car  at  a  point 
which  will  enable  him  to  determine  whether  he 
can  get  across,  and  an  automobile  driver  who, 
on  approaching  an  intemrban  railway  crossing, 
took  Us  last  look  at  the  crossing  at  175  feet 
therefrom,  and  did  not  afterwards  look  for  an 
approaching  car,  was  guilty  of  cimtributory  neg- 
ligence. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, CenL  Dig.  SI  20&-2ie;  Deci  Dig.  8  99.*] 

Department  2.  Appeal  from  Superior 
Court,  Walla  Walla  County;  Edw.  O.  Mills, 
Judge. 

Action  by  Joseph  H.  Bowden  and  wife 
■gainst  the  Walla  Walla  Valley  Railway 
Company  and  anotber.  From  a  Judgment  for 
plalntlfrs,  defendants  appeaL  Reversed  and 
nmanded,  with  dlrecttona. 

Bador  tt  Barker,  of  Walla  Walla,  for  ap- 
pellants. John  F.  Watson,  of  Walla  Walla, 
for  respondents. 

MORRIS,  J.  Appeal  from  a  Judgment  in 
an  action  to  recover  for  personal  injuries,  re- 
ceived  by  respondents  in  a  collision  between 
their  automobile  and  one  of  appellant  com- 
pany's cars.  Tbe  errors  assigned  are  In  fall- 
ing to  grant  motions  for  nonsuit  and  for 
judgment  notwithstanding  verdict  The  tes- 
timony of  respondents  1b  to  the  effect  that, 
on  Jannary  26,  1913,  a  bright,  sunny  day,  at 
about  3:40  p.  m.,  tbey  approached  the  cross- 
ing where  tbe  collisloa  occurred,  driving  at 
about  20  miles  an  hour ;  that  the  top  of  tbe 
automobile  was  up,  and  the  side  curtains  on 


the  left-hand  side;  that,  when  about  150  to 
175  feet  from  tbe  crossing,  tbey  looked  up 
and  down  the  track,  but  saw  no  car  coming, 
and  beard  no  whistles  or  other  signals  of  an 
approacblng  car;  that  they  did  not  again 
look,  but,  reducing  the  speed  of  the  automo- 
bile to  about  15  miles  an  hour,  drove  onto 
tbe  crossing;  and  tbat,  as  they  reached  tbe 
track,  Uie  car,  seen  then  for  the  first  time, 
came  upon  them  from  the  left,  hitting  tba 
automobile  at  about  the  front  seat  The  «• 
act  location  of  this  crossing  does  not  appear 
In  the  record,  but  It  was  evidently  a  country 
crossing.  Mr.  Bowden  testifies  that  be  was 
fiuuUlar  with  the  crossing,  and  made  It  every 
afternoon ;  that  from  a  point  100  feet  from 
tbe  crossing  be  could  see  a  car  200  feet 
away ;  that  at  60  feet  he  could  see  a  car  250 
to  300  feet;  and  at  40  feet  a  car  800  feet 
away  would  be  in  pl^n  sight  The  first  wit- 
ness for  respondents  was  riding  In  tbe  our, 
saw  the  automobile  aivroacblng  tbe  car,  and 
^hitiiri^  the  automobile  and  car  were  running 
at  about  the  same  speed.  The  people  In  tha 
automobile  were  not  looking  toward  tbe  car, 
and  seemed  to  be  unconsdoua  of  its  approach. 
Ttiis  witness  does  not  recall  bearing  any 
whistles  blown,  altliongb  he  says  they  might 
have  been  blown.  The  next  witness  tot  re- 
spondents was  also  in  the  car.  says  he  beard 
two  short  whistles  blown  for  the  stop  at  the 
crossing,  but  heard  no  othw  whlatles.  The 
remaining  testimony  in  chief  In  behalf  of  Uie 
respondoits  was  as  to  the  result  of  the  col- 
lision and  the  nature  and  extent  of  the  Inju- 
ries to  both  respond«)ts.  AppellantB  then 
moved  for  a  nonsuit,  which  tbe  court  denied, 
saying:  "With  considerable  misgiving  I  de- 
ny tbe  motion  for  a  nonsuit  in  this  case.  It 
does  seem  to  me  tbat  there  Is  a  scintilla  of 
evidence  as  to  negligence  on  the  part  of  tbe 
railroad  company,  and  therefore  I  will  deny 
the  motion  and  allow  an  exception." 

From  a  review  of  this  testimony,  we  think 
the  lower  court  was  In  error  in  not  granting 
a  motion  for  nonsuit  Whether  or  not  there 
was,  as  said  by  tbe  lower  court  "at  least  a 
scintilla  of  evidence  as  to  negligence  upon  tbe 
part  of  tbe  railroad  cwnpany"  need  not  be 
discussed. 

[1]  Tbe  basis  of  the  motion  was  the  con- 
tributory negligence  of  the  r^pondents,  and 
this,  we  think,  is  clearly  established  by  their 
own  testimony.  It  clearly  appears  that  &s 
tbe  car  and  automobile  were  approaching  the 
crossing  at  about  tbe  same  rate  of  speed,  U 
respondents  had  looked  to  tbe  left  the  direc- 
tion in  which  the  car  came,  at  any  point  from 
40  to  100  feet  before  reaching  tbe  crossing, 
the  approaching  car  could  have  been  seen 
from  200  to  300  feet  away.  These  are  not 
facts  discovered  for  tbe  purpose  of  testimony 
In  this  case,  but  facts  which  bad  been  within 
tbe  knowledge  of  the  respondent  Joseph  H. 
Bowden  for  some  time,  as  he  crossed  at  this 
point  every  afternoon,  and  knew  It  and  its 
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Burroun dings  well.  The  only  look  he  gave  In 
the  direction  from  which  the  car  came  was  at 
a  point  from  150  to  175  feet  away,  looking 
through  the  window  In  the  curtain.  The  car 
must  have  been  In  plain  sight  at  that  time, 
according  to  the  testimony  of  the  witnesses 
for  respondents,  who  were  In  the  car,  and 
could  see  the  respondents  approaching  the 
car,  paying  no  attention  to  the  car,  and  ap- 
parently unconscious  of  Its  approach. 

[2]  The  driver  of  an  automobile  approach- 
ing such  a  crossing  as  the  one  tn  this  case 
must  make  reasonable  use  of  his  senses  to 
guard  bis  own  safety,  and  the  failure  to  do 
so  Is  negligence.  Such  a  person  cannot  take 
a  last  look  at  180  to  175  f6et  distant  from 
the  crosslngf  and  then  shut  bla  eyes  and  go 
blindly  forward.  While  we  shall  not  attempt 
to  say  within  what  distance  respondents 
Btaoold  liaTe  looked  for  an  ai^roacblng  car 
before  attempting  the  crossing,  the  law  does 
require  that  sucli  a  ioc^  must  be  taken  within 
BoxA  a  distance  as  to  enable  one  to  ascertain 
whether  or  not  there  is  an  approaching  car 
in  sight  ISeeman  t.  Paget  Sound  T.,  L.  & 
P.  Co.,  139  Pac  1087,  Just  decided,  and  cases 
there  dted.  Had  respondwts  taken  such 
precaution,  this  accident  would  not  have  hap- 
pened. 

The  jury  returned  a  verdict  In  the  sum  at 
$300.  We  shall  not  refer  to  the  character  of 
the  Injuries  sustained  by  respondents.  It  is 
enou^  to  say  that  the  sum  uf  ¥300  is  wholly 
inadequate  to  compensate  for  the  Injuries 
sustained.  Special  damages  were  proven  to 
the  extent  of  nearly  f260,  and  it  ia  e\ident 
from  the  size  of  the  verdict  that  the  Jury 
bellered  that  the  respondents  were  not  blame- 
less, and  must,  for  this  reason,  b«ir  the  larg- 
er part  of  the  burden  of  the  resulting  dam- 
ages. The  following  cases  are  In  point: 
Woolf  V.  Washington  R.  &  N.  Co.,  37  Wash. 
491,  79  Pac.  997;  Cable  v.  Spokane  &  In- 
land Empire  R.  Co.,  GO  Wash.  619,  97  Pac. 
744,  23  L.  R.  A.  (N.  S.)  1224;  BelUesen  v. 
Seattle  Electric  Co.,  56  Wash.  278,  105  Pac. 
468;  Johnson  v.  Washington  Water  Power 
Co.,  73  Wash.  616,  132  Pac.  392. 

Having  reached  this  conclusion,  we  will 
not  discuss  the  case  as  made  by  the  testi- 
mony of  the  appellants. 

Reversed  and  remanded,  with  directions  to 
dismiss. 

CROW,  a  J.,  and  MOUNT  and  PARKER, 
JJ.,  concur. 

(79  WMh.  tiay 

ALDREDOB   T.  OBEOON-WASHINQTON 
R.  ft  NAVIGATION  CO.  et  aL 
(No.  11,739.) 

(Supreme  Court  of  Washington.    April  28, 
1914.) 

1.  Raiiaoads  (S  328*)— Gbossino  Accident— 
Contbibutoby  Negligence. 

Plaiiitiff,  who  bad  driven  a  skittish  horse 
Fome  distance  along  a  highway  parallel  to  rail- 


road tracks,  made  no  attemi>t  to  look  for  trains 
before  toming  cmto  a  crossing  where  the  view 
was  obscured  by  bigb  weeds.  Held  that,  as  be 
did  not  stop  and  listen,  and  made  no  effort  to 
look  for  trains,  he  was  guilty  of  contrUtutory 
negligence  as  a  matter  of  law. 

|.Ed.  Note.— For  other  cases,  see  Railroads, 
Ceat.  Dig.      1057-1070 ;  Dec.  Dig.  |  328.*] 

2.  Tbial  (5  178*)— View— HiOHT  of  Court  to 

CONSIDEB. 

Wbere  the  judge  and  jury  viewed  the  place 
where  plaintiff  was  inpured,  the  court,  in  rul- 
ing on  a  motion  for  directed  verdict,  may  con- 
sider the  view,  in  connection  with  other  evi- 
dence. 

[Ed.  Note.— For  other  oukb,  see  TriaL  Cent. 
Dig.  H  401-403;  Dec  Dig.  |  ITS.*] 

3.  Witnesses  (8  29*)— Fees— Allowance. 

Witnesses  from  anotber  state  are  entitled 
to  mileage  from  the  state  line  to  the  poiut  of 
trial. 

[Ed,  Note. — For  other  cases,  see  Witnesses 
Cent.  Dig.  S§  67-60 ;  Dec  Dig.  i  29.*] 

Department  2.  Appeal  from  Superior 
Court,  Walla  Walla  County;  Edward  a  HiUs, 

Judge. 

Action  by  Otto  Wesley  Aldredge  against 
the  Oregon-Washington  Railroad  &  Naviga- 
tion Company  and  others.  From  a  Judgment 
for  defendants,  plaintiff  appeals.  Affirmed. 

ThoB.  H.  Brents  and  John  F.  Watson,  both 
of  Walla  Walla,  for  appellant.  Dnnpby, 
Evans  ft  Uarrecht,  of  Wallft  WaUa,  and  A.  C. 
Spencer  and  W.  A.  Bobbins,  both  of  Portland, 
Or.,  for  respondoita. 

MOUNT,  J.    Action  for  personal  injuries. 

At  the  close  of  all  the  evidence  offered  at 
the  trial  of  the  case  in  the  court  below,  the 
court  directed  a  verdict  In  favor  of  the 
defendants.  The  plalotlff  has  appealed  from 
the  Judgment  entered  thereon. 

It  appears  that  on  the  22d  day  of  October, 
1912,  while  the  plaintiff  was  driving  across 
the  tracks  of  the  defendant  railroad  com- 
pany, he  was  run  down  by  a  train.  The  horse 
which  he  was  driving  was  killed,  or  so  bad- 
ly injured  that  It  was  necessary  to  kill  him, 
the  wagon  was  destroyed,  and  the  plalntUTs 
leg  was  broken,  and  he  was  otherwise  In- 
jured. The  plalntitC  was  Injured  at  a  cross- 
ing of  the  railroad  company  described  in  the 
record  as  "OCFner's  crossing."  Thla  crossing 
is  about  a  mile  west  of  Thirteenth  street  In 
the  city  of  Walla  Walla.  College  Place  road, 
which  is  immediately  south  of  the  railroad, 
extends  directly  west  from  Thirteenth  street 
to  OCfner's  crossing.  This  road  ia  a  cwn- 
mon  public  road  60  feet  wide.  The  railway 
track  of  the  defendant  company  runs  along- 
side and  parallel  with  College  Place  road 
from  the  city  of  Walla  Walla  to  Offner's 
crcssing.  The  right  of  way  of  the  railroad 
company  is  100  feet  wide.  It  adjoins  the 
highway.  The  railroad  track  Is  about  the 
middle  of  the  right  of  way  of  the  railroad 
company.  The  traveled  way  is  75  or  80  feet 
distant  from  the  tracks  of  the  railroad  com- 
pany.   As  the  railway  trades  leave  Thir- 
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teenth  street  in  Walla  Walla,  the  railroad  Is 
constructed  upon  a  grade  above  the  level  of 
the  adjoining  land.  As  it  goes  west,  the 
grade  Is  gradually  reduced  to  about  the  level 
of  the  ground.  At  Offner's  crossing,  where 
the  accident  occurred,  there  Is  a  small  cut 
about  1^  feet  in  depth  below  the  level  of  the 
natural  surface  of  the  land.  College  Place 
road,  at  the  place  where  Offner's  crossing 
turns  north,  Is  about  feet  higher  than 
the  top  of  the  rails  of  the  railroad ;  so  that 
there  Is  a  slight  decline  of  about  4  feet  in 
100  In  descending  from  College  Place  road  to 
the  railroad  tracks  at  Offner's  crossing. 

On  the  22d  day  of  October,  1912,  the  plain- 
tiff was  driving  west  on  College  Place  road 
in  a  covered  laundry  wagon,  which  was  be- 
ing drawn  by  one  horse.  This  laundry  wagon 
was  inclosed,  and  at  the  sides  where  the 
driver  sat  were  windows  about  12  by  14 
inches  in  size.  The  front  of  the  cover  was 
open.  Along  the  right  of  way  of  the  railroad 
company,  betwe^  the  tracks  thereof  and  the 
traveled  road,  weeds  had  grown  np.  At 
OflFiier*a  eroe^g  it  appears  that  tiiere  was  a 
bnsb  and  smne  weeds  wliich  were  from  6  to  9 
feet  talL  When  the  plaintiff  came  to  Offner's 
erossti^  he  was  driving  in  a  Jf^  trot.  He 
did  not  Btoii,  look,  or  listra  for  the  train,  but 
drove  upon  Qie  Umtk  In  front  of  the  train. 
His  statement  is.  In  substance,  as  follows: 
I  was  drt^ng  westerly  along  tb»  College 
Place  road  in  a  cowed  laondry  wagon,  with 
the  horse  traveling  in  a  jog  trot,  the  wind 
was  blowii^  and  I  knew  nothing  of  the  train 
coming;  didn't  know  that  there  was  a  train 
running  oat  at  that  time.  As  the  horse  tam- 
ed from  the  College  Place  road  (mto  the  Off- 
ner  cnnslng,  1  looked,  bat  did  not  see  any- 
thing. I  went  by  some  bushes,  and  saw  the 
train  coming  right  onto  me.  It  was  then  too 
late  to  stop  the  horse  or  do  anything  else. 
Hie  horse  was  right  on  the  track.  I  didn't 
iKar  any  bell,  and  no  whistle  was  blown 
within  hearing  distance  or  bell  rang,  or  1 
should  have  heard  them.  The  next  thli%  I 
was  piled  up  in  the  brush.  The  road  leading 
over  Offner's  cros^ng  turns  north  from  the 
Collie  Place  road ;  that  is,  it  turns  to  the 
right;  the  road  was  on  some  Uttle  decline. 
I  was  driving  a  fairly  good  horse,  but  he  was 
skittish  of  the  railroad,  and,  when  crossing 
railroad  tracks,  you  had  to  watch  htm. 

There  was  evidence  to  the  effect  that  the 
train  consisted  of  three  cars  and  the  locomo- 
tive; it  was  running  at  about  Its  usual  rate 
of  speed — from  25  to  30  miles  an  hour — on 
a  slight  downgrade,  with  a  light  throttle;  it 
was  making  no  noise,  except  the  noise  of  the 
wheels  upon  the  rails  as  they  crossed  the 
fishplates  or  joints. 

At  the  close  of  the  plaintiff's  evidence,  the 
defendants  moved  the  court  for  a  nonsuit  for 
the  reasons:  First,  that  the  evidence  proved 
that  the  plaintiff  did  not  stop,  look,  or  listen, 
but  drove  upon  the  crossing  without  paying 
any  attention  to  what  be  was  doin^  and  was 


therefore  guilty  of  contributory  negligence; 
second,  that,  before  cros^iing  the  railroad 
track,  it  was  the  duty  of  the  plaintiff  to  look 
and  listen  at  a  place  where  an  observation 
of  the  track  could  be  made,  which  be  faltpd 
to  do;  and,  third,  that  the  plaintiff  drove 
upon  the  track  directly  In  front  of  the  mov- 
ing train  without  taking  any  precautions  for 
his  safety.  This  motion  was  denied  by  the 
court,  and  the  defendants'  evidence  was  then 
offered.  At  the  close  of  all  the  evidence,  the 
court  and  the  Jury  viewed  the  premises  where 
the  accident  occurred,  and  thereafter  a  motion 
for  a  nonsuit  was  made  upon  substantially 
the  same  grounds  as  heretofore  stated.  The 
court  sustained  the  motion,  and  directed  a 
verdict  for  the  defendant,  saying:  "I  recog- 
nize the  rule  that  It  is  the  duty  of  the  court 
where  there  are  disputed  questions  of  fact, 
or  where  different  inferences  mi^t  be  drawn 
by  reasonable  men  from  the  focts  in  evidence, 
that  it  is  the  duty  of  the  court  to  sabmit  that 
question  to  the  jury.  If  this  case  were  before 
the  court  now  on  the  oral  testimony  glvoi 
in  the  courtroom  here,  I  would  permit  It  to 
go  to  ^e  Jury,  but  I  think  the  court  is  en- 
titled to  take  into  consideration  what  was 
disclosed  on  the  view  as  well  as  the  jury  is. 
While  It  is  true  that  the  burden  of  proof  of 
contributory  negligence  Is  upon  the  defend- 
ant, and  the  burden  of  proof  practically  in- 
clude that  condition,  it  is  also  true  that  the 
burden  of  proof  of  the  last  dear  chance  doc- 
trine Is  upon  the  plaintiff.  The  duty  of  the 
engineer  is  not  to  look  to  the  aide  of  the 
trade  as  he  is  running,  but  to  the  track  ahead 
of  him.  He  is  not  bound  to  expect  a  man  is 
going  to  turn  in  that  way  across  the  road 
when  he  is  driving  along  the  road  parallel 
to  the  track.  From  the  evidence  In  this  case 
and  from  the  view  In  the  case.  It  this  man 
had  looked,  he  could  have  seen,  and.  If  he  bad 
listened,  he  coidd  have  beard,  and  the  testi- 
mony is  that  he  did  neither  oi  thoee  things. 
It  is  clear  that,  if  he  had  stopped,  he  could 
have  both  heard  and  seen.  From  the  evi- 
dence there  is  only  one  point  from  which  he 
could  not  have  seen  that  train  or  heard  it. 
and  that  was  behind  the  growth  of  bushes 
and  weeds.  Assuming,  then,  that  the  growth 
testiSed  to  was  much  higher  than  it  Is  now ; 
that  evidence,  as  It  will  be  remembered,  was 
he  was  in  a  wagon.  There  is  no  contention 
that  be  stopped  at  all,  and,  while  It  is  r^ret- 
table,  in  my  mind,  it  seems  to  me  It  is  the 
duty  of  the  court  to  direct  a  verdict,  or  set 
aside  the  judgment  notwithstanding  the  ver* 
diet.  The  horse*  as  testified  ,to,  was  a  skittish 
horse,  and  was  afraid  of  trains ;  consequently, 
if  he  could  not  see  or  hear  the  train,  it  was 
his  duty  to  take  a  little  more  precaution  than 
with  a  horse  that  had  no  fear.  He  was  famil- 
iar with  this  crossing.  He  had  crossed  It 
many  times  as  a  laundryman.  Tears  ago  he 
bad  crossed  it  as  a  hack  driver.  He  was  just 
as  familiar  with  conditions  as  defendants. 
My  view  of  the  law  on  this  la  that  it  Is  the 
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duty  of  the  court  to  direct  the  Jury  to  return 
a  verdict  for  the  defendants,  and  I  do  so." 

[1]  Counsel  for  the  appellant,  with  much 
earnestness,  and  with  many  quotations  from 
authorities,  argue  that  the  court  should  have 
submitted  the  question  of  contributory  negli- 
gence to  the  jury;  that  it  was  error  for  the 
court  to  decide,  as  a  matter  of  law,  that  the 
appellant  was  guilty  of  contributory  negll- 
■  gence.  We  deem  it  unnecessary  to  review  the 
many  authorities  dted  upon  this  subject  and 
discussed  In  the  briefs ;  for  it  seems  clear  to 
ns,  from  all  the  facts  in  this  case,  that  there 
can  be  no  question  that  the  appeUant  was 
guilty  of  contributory  negligence  In  driving 
upon  the  railroad  track  without  taking  some 
precautions  for  bis  safety.  The  evidence 
shows  affirmatively  and  conclusively  that  the 
appeUant  took  no  precdnttons  whatever  for 
his  safety.  When  he  was  driving  along  the 
public  highway  parallel  with  the  railway 
tracks,  by  simply  looking  back  be  could  have 
seen  the  approaching  train.  It  Is  true,  when 
he  turned  to  his  right  to  cross  the  railway 
tracks  at  Ollner's  crossing,  there  were  some 
bushes  and  weeds  which  some  of  the  witness- 
es testified  were  from  6  to  9  feet  high.  Yet, 
before  coming  to  those  weeds,  and  after  pass- 
ing them,  the  track,  or  train  at  least,  was 
plainly  to  be  seen.  If  the  appellant  had  look- 
ed in  Its  direction.  This  he  failed  to  do, 
and  drove  upon  the  track  Immediately  In 
front  of  the  train,  so  that  the  engine  struck 
bis  horse  and  wagon,  killed  the  horse,  de- 
molished the  wagon,  and  Injured  the  ap- 
pellant. It  Is  InconcelTabl^  under  these 
facts,  how  any  reasonable  mfin  could  say 
that  the  appellant  was  not  guilty  of  contribu- 
tory netfigmce.  About  300  feet  before  he 
reached  the  turn  at  OCFner's  crossing  be  pass- 
ed a  man  drlTlng  in  the  same  direction,  and 
coming  from  the  oppmlte  direction  was  an- 
other witness  who  saw  the  ai^lant,  and 
saw  tlut  he  was  about  to  drire  upon  tiie 
track  In  front  of  tbe  train,  and  attempted  to 
warn  him,  but  the  warning,  if  the  appellant 
heard  it,  was  unheeded.  These  witnesses 
saw  the  train,  saw  it  approaching  the  cross- 
iag,  and  saw  ttie  danger  into  which  the  appel- 
lant was  driving.  This  case  is  a  much  weak- 
er case  la  farw  of  tbe  appellant  than  the 
case  of  Holland  v.  Northern  Pacific  Kailway 
Co.,  6S  Wash.  266,  104  Pac  252,  because  in 
that  case  the  approaching  train  was  obscured 
by  a  cloud  of  dust  raised  by  tbe  wind.  Tbe 
plaintiff  in  that  case  stopped,  looked,  and  lis- 
tened before  attempting  to  cross  the  railroad 
track.  After  be  bad  done  this,  and  not  see- 
ing tbe  train,  he  drove  npon  the  track  and 
was  injured.  The  court  in  tbat  case  directed 
a  verdict  In  favor  of  the  defendant,  and  we 
affirmed  the  judgment. 

In  the  case  of  Woolf  t.  Washington  Ry.  & 
Navigation  Co.,  37  Wash.  491,  79  P&c.  997,  we 
held  that  a  traveler  who  drove  a  team  upon 
a  railroad  crossing  at  a  point  where,  for  a 


considerable  distance,  he  had  an  unobstructed 
view  of  an  approaching  locomotive  was  guilty 
of  contributory  negligence  as  a  matter  of 
law,  where  he  drove  onto  the  crossing  either 
without  looking,  or  looked  and  whipped  up 
hia  horses  in  an  endeavor  to  cross  abead  of 
the  engine. 

In  Johnson  v.  Washington  Water  Pow« 
Co.,  73  Wash.  616,  132  Pac.  392,  we  held  that 
the  driver  of  a  wagon  was  guilty  of  contribu- 
tory negligence,  where  he  saw  an  approach- 
ing street  car  700  feet  away  and  drove  ou 
to  the  track  without  looking  Just  before  do- 
ing so. 

See,  also,  Bowden  v.  Walla  Walla  Valley 
By.  Co.,  140  Pac.  649. 

Many  other  cases  of  this  character  might 
be  cited  from  this  court  to  the  same  effect; 
but  the  cases  already  cited  are  sufficient  to 
show  that  the  trial  court  did  not  err  in  hold- 
ing that  the  plaintiff  was  guilty  of  contrUta- 
tory  n^Ugence  as  a  matter  of  law,  and  there- 
fore not  entitled  to  recover. 

[2]  OouDsel  for  the  appellant  argue  that 
the  court  erroneously  considered  the  view  of 
the  premises  as  evidence,  and  therefore  di- 
rected a  verdict  The  court  vrae,  no  doubt, 
authorized  to  consider  such  view  the  same  as 
the  Jury;  and,  when  It  appeared  to  tbe  court 
from  the  testimony  of  witnesses  and  the 
view  tbat  certain  focts  existed,  the  court 
then  could  consider  such  facts  as  established 
facts  in  the  case.  Seattle  &  Montana  I^. 
Co.  V.  Boeder,  30  Wash.  244,  70  Fac.  408,  M 
Am.  St.  Bep.  864. 

[3]  The  appellant  also  argues  tbat  Qie 
court  erred  In  allowing  certain  witnesses 
from  the  state  of  Oregon  who  attended  ap<m 
tbe  trial  of  the  case  mileage  from  the  state 
line  to  Walla  Walla.  This  court  has  uni- 
formly held  that  it  Is  proper  to  allow  such 
mileage  to  such  witnesses.  Carlson  Broa  v. 
Van  de  Tenter,  19  Wash.  32,  S2  Paa  323; 
State  V.  Lorenz,  22  Wash.  289,  00  Pac.  644; 
Wohlf  orth  T.  Kuppler,  187  Pac.  477. 

The  Judgment  appealed  from  Is  ttwrefore 
affirmed. 

CROW,  0.  and  MORRIS  and  PABEER. 
J  J.,  concur. 


(re  Wash.  667) 

RALSTON  et  al.  v.  ROYAL  INS.  CO.,  LTD.. 

OF  LIVERPOOL.    (No.  11,705.) 
(Supreme  Court  of  Washington.   May  8, 1914.) 

1.  INSDBANCE    (J  229*)— GAHCELZ.ATION--No- 
T[CE— SlO  NATUBB. 

Tlie  notice  of  cancellation  of  an  inmianoe 
policy,  thoi^b  signed  only  In  the  name  of  the 

msurance  company's  agents,  in  tbe  samp  man- 
ner that  tbe  policy  was  Bigned,  la  sufficient ;  the 
letter  accompanying  it  advising  insured  the  com- 
pany was  demanding  the  cancellation. 

[Ed,  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  §§  500-503;  Dec  Dig.  {  229.»1 

2.  INSUBAHCB  (S  229*)— Oahcellatxoh— No- 
tice—Effect. 

The  notice  of  the  insurer  to  Insured,  stat- 
ing tbat  if  the  premium  is  not  iiaid  by  a  cer- 
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tain  hour,  the  policy  "will  stand  canceled  for 
nonpayment  of  premiams  without  fortbir  no- 
tice, ia  a  notice  of  cancellation,  and  not  a  mere 
expression  of  intention  to  cancel  at  a  future 
time. 

[Ed.  Mote.— For  other  cases,  see  Insurance, 
Gent  Dig.  H  (MKMSOS;  Dec.  Dig.  {  229.*] 

8.  InstiBAKCi  (t  229*)— CAHCSLunon— No- 

ncB— TiuB  or  NoncK. 

Though  an  insurance  policy  provides  tliat 
It  may  be  canceled  on  Sve  days'  notice,  a  notice 
naming  an  hour,  within  five  days  after  receipt  of 
it,  when,  if  premiom  is  not  paid,  the  policy  will 
stand  canceled,  is  not  void,  but  becomes  effective 
five  days  after  Its  receipt. 

(Bd.  Note.— For  other  caaea,  see  Insurance. 
C«it.  Dig.  H  B00-«08;  DeeTDlg.  f  229.*] 
4.  Insurance  {$  232*)— Cawckllation. 

Insured  being  notified  that  if  the  premium 
is  not  paid  by  a  certain  time  the  policy  will 
stand  canceled  without  further  notice,  and  pay* 
ment  not  being  made,  and  the  manager  of  the 
insurer's  agent  dlrectiiw  the  policy  to  be  cancel- 
ed on  the  books  of  the  company,  there  Is  a  can- 
cellation in  fact 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  fi  504 ;  Dec.  Dig.  {  232.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  Boyd  J.  Tallman,  Judge. 

Action  by  Bowman  Ralston  and  another 
against  tbe  Royal  Insnrance  Company,  Ltd.. 
of  UTerpool.  Judgment  for  defendant,  and 
plaintiffs  appeaL  Affinned. 

Aictander  &  Jacotwen,  o<  Seattle,  for  ap- 
pdlanta.  Granger  A  Glark^  ot  Seattle,  for 
respoDdent. 

BIAIN,  J.  The  purpose  of  this  action  was 
to  recover  upon  a  fire  Insurance  policy.  Ttie 
facts  are  snbstantlaUy  as  follows:  On  Sep- 
tember 25,  1912,  the  Royal  Insurance  Com- 
pany, through  its  agent,  Calhoun,  Denny  ft 
Bwing,  incorporated,  Issued  to  Bowman  Ral- 
ston an  insurance  policy  covering  household 
furniture.  Among  the  articles  included  was  a 
piano.  As  to  this  it  was  provided  that  loss, 
if  any,  should  be  payable  to  Ellers  Music 
House,  as  Its  Interest  might  appear.  The 
term  of  the  policy  was  for  one  year  from  th^ 
24th  day  of  October,  1912,  to  the  24tta  day  of 
October,  1913.  The  clause  in  the  policy  cov- 
ering tbe  right  of  cancellation  was  this: 
"This  policy  shall  be  canceled  at  any  time  at 
the  request  of  the  insured;  or  by  the  com- 
pany by  giving  five  days*  notice  of  stich  can- 
cellation."  The  premium  or  consideration 
for  which  the  policy  was  issued  was  the  sum 
of  $18.88.  This  at  no  time  has  been  paid.  On 
February  4, 1913,  the  following  notice  of  can- 
cellation by  registered  mail  was  sent  to 
both  Balston  and  tbe  EUera  Music  House, 
and  was  received  on  the  day  following :  "No- 
tice of  Cancellation  for  Nonpayment  of  Pre- 
mlnm.  Seattle,  Wash.,  Feb.  4, 1913.  To  Mr. 
Bowman  Balston,  1408  Second  Avenue,  City, 
and  Eilers  Music  House,  Mortgagee:  3rd  & 
University,  City.  You  are  hereby  notlfled, 
that  payment  has  not  been  made  at  this  office 
of  the  premium  of  $18.88  under  policy  No. 
705877.  dated  October  24th,  1912,  for  $1250.00 


covering  on  household  goods  and  piano  is- 
sued for  you  on  application  of  yourself  In  the 
Royal  Insurance  Company,  Ltd.,  of  Liver- 
pool. Demand  is  therefore  nude  on  you  for 
said  premium,  and  unless  the  same  be  paid 
on  or  before  12  o'clock  noon  of  the  ninth  day 
of  February,  1913,  at  our  office  in  Seattle^ 
Washington,  said  policy  including  tbe  mort- 
gage agreement,  if  any,  will  stand  canceled 
for  nonpayment  of  premium,  without  further 
notice,  and  all  UaMllty  thereunder  immedi- 
ately oease  and  determine  after  said,  bonr 
and  date.  In  event  of  cancellation  as  above, 
you  will  be  held  liable  for  the  pro  rata  earn- 
ed premium  of  $1.87,  whlih  must  be  paid  at 
OUT  <^c«,  or  to  our  collector  wUhont  delay. 
Calhonn,  Denny  ft  Ewin«,  by  B.  Arnold, 
Agentr  Office  201-7  Alaska  Bldg."  Oa  Febru- 
ary IS,  191B,  the  property  covered  by  the 
poU^  was  damaged  or  destroyed  by  fii& 
Thenafter,  and  on  tbe  1201  day  of  April, 
191%  the  iHree«it  action  was  Inatitnted  to  re- 
cover tbe  1088  Bustled  by  the  fire.  After 
the  Issues  were  formed  the  cause  came  on  for 
trial  before  the  ooort  without  a  jury.  A 
judgment  was  entered  dlmnliwlng  the  action. 
Tbe  plaintiffs  appeaL 

The  only  question  presented  upon  tbe  rec- 
ord is  whether  the  insurance  policy  bad  been 
canceled  prior  to  tbe  time  the  Are  occurred. 

[1]  It  la  flrBt  aiyued  that  the  cancellation 
notice  was  not  the  act  of  the  insurance  com- 
pany because  it  did  not  purport  to  be  signed 
by  it  But  this  contention  Is  without  merit 
On  the  face  of  the  policy,  after  what  pur- 
ports to  be  the  signature  of  the  insuhince 
company,  there  is  the  signature  of  Calhoun. 
Denny  &  Ewlng,  as  agent  During  tbe  trial 
the  appellants  admitted  that  the  agent  Cal- 
houn, Denny  ft  Ewlng,  at  the  time  of  the  Is- 
suance of  the  policy  had,  and  ever  since  have 
had,  written  authority  from  the  Insurance 
company  to  cancel  policies.  When  the  notice 
of  cancellation  was  sent  It  was  accompanied 
by  a  letter  which  advised  Ralston  that  the 
company  was  demanding  the  cancellatloa  of 
the  polity  if  the  premium  were  not  paid.  It 
would  seem  that  nothing  further  need  be 
said  upon  tbls  point 

[2]  It  is  next  argued  that  the  notice  served 
did  not  purport  to  be  a  present  cancellation, 
but  indicated  only  an  Intention  to  cancel  at  a 
future  time,  conditioned  upon  the  nonpayment 
of  the  premium.  Many  authorities  are  cited 
sustaining  the  rule  that  a  notice  which  only 
shows  an  Intention  to  cancel  at  a  future 
time,  and  upon  noncompliance  with  certain 
conditions,  Is  not  sufficient  A  review  of  these 
authorities  would  render  little.  If  any,  aid, 
as  each  case  must  depend  to  a  large  ezt^t 
upon  the  language  of  the  cancellation  notice- 
In  the  present  case  tbe  notice  Is  more  than  a' 
mere  ezpres^on  of  an  Intention  to  cancel  at 
a  future  date;  it  is  an  unequivocal  declara< 
tlon  that  if  the  premium  is  not  paid  on  or 
before  12  o'clock  noon  of  the  day  named,  then 
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the  policy  "will  stand  canceled  for  nonpay- 
ment of  premium  without  further  notice." 
Language  coul(i  hardly  mal^e  it  plainer  that 
H  waa  the  Intention,  if  the  premium  were  not 
paid  as  Indicated,  that  then  the  poUey  was 
canceled,  and  this  without  further  notice. 
We  think  the  record  shows  that  Ralston  so 
understood  the  notice.  After  the  fire  he  call- 
ed upon  the  manager  of  the  Insurance  depart- 
ment of  Calhoun,  Denny  &  Ewing,  and  desir- 
ed to  pay  the  premium  and  have  the  policy 
reinstated.  Ralston  denied  that  he  in  this 
conversation  recognized  that  the  policy  had 
been  canceled.  But  the  weight  of  the  evi- 
dence Is  against  bis  position.  On  the  same 
day  he  addressed  a  letter  to  W.  M.  Calhoun, 
of  Calhoun,  Denny  &  Ewlng,  In  which  be 
stated  that  be  would  esteem  it  a  great  favor 
if  Mr.  Calboun  would  InSuence  his  company 
to  audit  the  claim.  In  this  letter  he  makes 
no  claim  that  the  policy  had  not  been  cancel- 
ed. A  notice  of  cancellation,  which  states 
that  the  policy  will  stand  canceled  without 
further  notice,  at  a  certain  time,  unless  the 
premium  be  paid,  works  a  rescission  of  the 
contract  of  Insurance  If  there  be  not  a  pay- 
ment of  the  premium  prior  to  the  time  that 
the  notice  of  cancellation  becomes  operative. 

In  BergsoQ  v.  BuUders'  Ins.  Co.,  38  Cal. 
541,  it  Is  said:  "The  comiiany  having  noti- 
fied the  insured  that.  If  the  balance  of  the 
premium  was  not  paid  by  the  Slat  day  of 
December,  the  company  would  cancel  the 
policy  on  the  following  day — that  is,  treat 
it  as  rescinded — and  the  money  not  having 
been  paid  by  the  day  mentioned,  the  company 
bad  the  right  to  treat  It  as  rescinded  from 
that  time.  No  further  act  was  requisite  on 
the  part  of  the  company  to  effect  the  rescis- 
sion. No  money  was  required  to  be  returned 
to  the  Insured,  for  none  was  due  them ;  and 
notice  that  the  contract  had  been  rescinded 
was  not  necessary  to  be  gtven,  for  they  were 
already  informed  that  it  would  be  rescinded, 
if  they  did  not  pay  the  premium,  and  the  no- 
tice would  not  bare  enabled  tbem  to  have 
protected  themselves  in  any  manner,  under 
the  contract,  nor  to  liave  avoided  or  obviated 
the  resclsBloD." 

[S]  It  is  also  claimed  that  the  cancellation 
notice  was  void  because  it  fixed  the  date  of 
cancellation  as  the  9th,  at  12  o'clock  which 
was  only  four  days  after  the  delivery  of  the 
notice,  and  the  policy  provided  that  it  might 
be  canceled  upon  five  day^  notice,  tinder 
this  clause  of  the  policy,  no  notice  of  cancel- 
lation conld  be  efCectlve  until  five  days  after 
its  delivery.  The  notice  was  deliveid  on  the 
Sth.  The  flre  occurred  on  the  13th.  It  thus 
appears  Quit  more  than  five  days  had  expir- 
ed between  the  time  of  the  receipt  of  the  no- 
tice and  loss  occasioned  by  the  fire.  The  no- 
tice would  become  effective  five  days  after  It 
had  been  received,  notwithstanding  the  fact 
that  It  specified  a  shorter  period.  In  Com- 
mercial Union  Fire  Ins.  Co.  v.  ^ng  (Ark.) 


156  S.  W.  445,  the  policy  upon  which  the 
action  was  based  required  a  five  days*  notice 
of  cancellation.  The  letter  of  cancellatlou 
stated  tiiat:  "We  wlU  cancel  this  policy  to- 
morrow," which  would  be  only  one  day's  no- 
tice Instead  of  fiva  It  was  held  that  the  no- 
tice of  cancellation  became  effective  five  days 
after  its  receipt  by  the  assured. 

[4]  One  other  argument  will  be  noticed.  It 
is  claimed  that  no  cancellation  In  fact  took 
place.  The  notice  of  cancellation  was  so  un- 
equivocal in  terms  as  to  admit  of  no  doubt 
that  at  the  expiration  of  the  time  spedfied, 
if  the  premium  had  not  previously  been  paid, 
the  policy  would  in  fact  stand  canceled,  and 
this,  as  already  stated,  without  further  no- 
tice. The  evidence  also  shows  that  the  man- 
ager of  the  Insurance  department  of  Calhoun. 
Denny  &  Ewing,  directed  that  the  policy  be 
canceled  upon  the  books  of  the  company. 

Finding  no  merit  in  any  of  the  assignments 
of  error,  the  judgment  will  be  affirmedL 

CROW,  O.  J.,  and  EUJS,  G08B,  and 
CHADWICK.  JJ.,  concur. 


(79  Wash.  SSXt 

JETT  V.  OLD  NAT.  BANK  BLDO.  CO. 
(No.  11.751.) 
(Supreme  Court  of  Washington.  Hay  8, 1914.t 

Appeal  and  Bbbob  (|  977*)— DiscEBnoH  of 
Tbial  Coubt-Gonditiohai.  Obdebs  >or 
New  Tbiai,. 

The  action  of  tbe  trial  court  in  granting  a 
motioD  for  new  trial  after  verdict  for  plaintiff, 
uDlesa  he  will  accept  a  reduced  judgment,  will 
Qot  be  disturbed,  unless  the  court  abused  its 
diecretioD, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  3860-38C5;  Dec  Dig.  f 
977.*] 

Department  1.  Appeal  from  Superior 
Court,  Spokane  County;  Henry  L.  Keenan, 
Judge. 

Action  by  W.  M.  Jett  against  the  Old  Na 
tlonal  Bank  Building  Company.  From  an 
order  granting  a  new  trial  after  Judgment 
for  plaintiff  unless  he  accepts  a  judgment 
for  a  less  sum,  he  appeals.  Affirmed. 

Lucius  O.  Nash  and  S.  A.  Mann,  botli 
of  Spokane,  for  appellant  Cannon,  Ferrl:* 
&  Swan,  of  Spokane,  for  respondent. 

MAIN,  J.  The  purpose  of  Oils  action  was 
to  recover  damages  for  personal  injuries  al- 
leged to  be  caused  by  negligence  chargeable 
to  the  defendant  On  the  9th  day  of  August, 
1912,  the  defendant  owned  and  operated  In 
the  dty  of  Spokane  a  IS^toiy  office  and 
bank  huUding.  In  this  bulMlng  were  Install- 
ed elevators  operated  by  electric  power.  On 
the  date  mentioned  the  plaintiff  entered  one 
of  these  elevators  for  the  jmrpose  of  being 
conveyed  to  an  upper  story  In  the  bnlldlng. 
Owing  to  what  he  claims  was  the  negligence 
of  the  operator  of  the  elevator,  be  was 
thrown  out  of  the  elevator  and  precipitated 
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to  the  bottom  of  the  shaft,  sustaining  the  In- 
juries on  account  of  which  recover?  is  sought 
After  the  Issues  were  formed,  the  cause  was 
tried  before  the  court  and  a  Jury.  A  verdict 
for  the  plalntur  In  the  sum  of  (6,000  was  re- 
turned. Thereafter  the  defendant  moved  ttifi 
court  for  Judgment  non  obstante  veredicto, 
and  tn  the  altemattve  for  a  new  trial.  The 
former  motion  was  overruled ;  the  latter  was 
sranted,  unless  the  plaintiff  within  10  days 
from  the  entry  of  the  order  filed  an  election 
to  accept  a  Judgment  for  $2,500,  In  which 
evNit  the  motion  for  new  trial  would  be  de- 
nied. The  plaintiff  declined  to  make  the 
election  to  accept  Judgment  for  the  sum  nam- 
ed, and  appealed  from  the  order. 

The  only  question  which  the  record  pre- 
sento  is  whether  the  court  in  entering  the 
order  that  the  appellant  accept  the  sum 
of  $2,500,  or  In  the  alternative  granting  a 
new  trial,  abused  Its  discretion.  From  a  con- 
sideration of  the  entire  record  we  are  un- 
able to  hold  that  there  was  an  abuse  of  dis- 
cretion. Since  there  Is  to  be  another  trial, 
we  refrain  from  making  any  detailed  refer- 
ence to  or  comment  upon  the  facts.  Upon  the 
authority  of  the  following  cases,  the  Judg- 
ment will  be  affirmed:  Wlnnlngham  v.  Phll- 
brlck.  50  Wash.  S8,  lOS  Pac.  144;  HcOwen 
v.  Electric  Co.,  48  Wash.  362,  93  Pac.  618; 
Hammond  T.'HtUmaDt  73  Wash.  298,  131 
Pac  641. 

Affirmed. 

CROW,  a  J.,  and  ELLIS,  GOSB^  and 
CmADWICK,  JJ.,  concur. 


t79  Watb.  670) 

STATE  «i  rel.  BROWN,  Justice  of  the  Peace, 
T.  SUPERIOR  COURT  FOR  KING 
COUNTY  et  aL   (Nou  11,921.) 

(Supreme  Court  of  Washington.  May  8,  1914.) 

Pasdon  n  4*)  —  SiwTENCB— ComnmMo  bt 
jDSTicK— St  ATtTTEs— "Conviction.'* 

Laws  1913,  c.  28,  I  2,  subd.  2.  gives  no 
authority  to  a  justice  of  the  peace  to  suspend 
or  commute  the  sestence  of  one  convicted  and 
■entenced  to  impriaoDment  for  willful  uonsup- 
port  of  wife  or  children;  It  merely  giving  au- 
thority to  take  a  recognizance  for  payments 
for  the  wife  or  children,  instead  of  imposing 
or  Imprisonment,  and  "conviction"  in  the 
daose  autnorizing  such  order  "before  trial  or 
after  conviction,"  meaning.  In  view  of  the  lan- 
guage of  subdivision  3,  '^conviction  and  sen- 
tence," after  a  finding  of  guilty,  and  before 
Imposition  of  seDteuce. 

[Ed.  Note.— For  other  cases,  see  Pardons, 
Cent.  Dig.  {i  4-6^;  Dec.  Dig.  f  4.* 

For  other  deSnitions,  see  Words  and  Phras- 
es. ToL  2,  pp.  15S4-1»^1.] 

Department  2.  Writ  of  review,  on  Uie  re- 
lation of  Fred  0.  Brown,-  Justice  of  the 
Peace  fbr  Seattle  Precinct.  King  County, 
Bsabist  the  Superior  Court  for  King  County, 
and  A.  W.  Frater,  as  one  of  the  Judges  there- 
of, to  rerlew  the  granting  if  a  writ  of  pro- 
hibition. Affirmed. 


Tucker  &  Hyland,  of  Seattle,  for  relator. 
John  F.  Murphy,  of  Seattle,  tor  re^ndent 

MORRIS,  J.  This  writ  calls  for  an  Inter- 
pretation of  chapter  28,  p.  71,  Laws  of  1913, 
known  as  the  "Lazy  Husband"  act.  The  re- 
lator is  one  of  the  Justices  of  the  peace  for 
Seattle  precinct  On  October  14,  1013,  a 
complaint  was  filed  by  Viola  Mlkkelson, 
charging  her  husband,  James  Mlkkelson, 
with  willfully  falling  and  neglecting  to  fur- 
nish support  for  his  wife  and  minor  chil- 
dren. Under  this  complaint  James  Mlkkel- 
son was  taken  Into  custody,  and  on  the  20tfa 
of  October  a  hearing  was  had  upon  the 
complaint,  when  the  Justice  found  the  de- 
fendant guilty  as  charged,  and  sentenced 
him  to  imprisonment  In  the  King  county  Jail 
for  the  period  of  182  days  at  bard  labor,  and 
further  ordered  that  the  defendant  be  placed 
at  work  upon  the  public  roads  or  highways 
during  the  term  of  182  dsys,  and  that  the 
board  of  county  commissioners  pay  to  the 
wife  f  1.50  per  day  out  of  the  general  fund 
for  the  support  of  the  said  wife  and  chil- 
dren. -  A  commitment  was  duly  issned  to  'the 
sheriff,  and,  in  pursuance  of  the  Judgment 
and  the  commitment,  Mlkkelson  was  placed 
at  work  upon  the  public  highways.  Subse- 
quently, and  on  February  21,  1914,  the  re- 
lator issued  an  order,  directed  to  the  sfaerlfl^ 
commanding  blm  to  bring  the  body  of  James 
Mlkkelson  before  him  at  his  courtroom  on 
the  25th  day  of  February,  1914;  whereupon 
the  prosecuting  attorney  of  King  county  sued 
out  a  writ  of  prohibition  in  the  lower  court, 
Blle^g  In  his  petition,  In  substance,  that 
the  purpose  and  intent  of  the  relator  In  or- 
dering Mlkkelson  to  be  brought  before  him 
was  to  commute  the  unexpired  Jail  sentenoa 
The  application  for  the  writ  coming  on  to  be 
h^rd  In  the  lower  court,  relator  endeared 
and  moved  to  quash,  whldi  motion  was  de- 
nied. Relator  electing  to  stand  upon  bis 
motion,  final  Judgment  granting  the  writ 
was  entered.  Relator  now  comee  to  this 
court  seeking  this  writ  to  review  the  deci- 
sion of  the  lower  conrt  in  granting  the  wilt 
of  prohibition. 

The  application  for  the  writ  here  suKeats 
but  one  question:  Did  the  relator  have  pow< 
er  to  suspend  or  commute  the  sentence  of 
James  Mlkkelson?  Leaving  out  any  ques- 
tion as  to  the  validity  of  a  statute  attempting 
to  confer  upon  Justices  of  the  peace  die  pow* 
er  to  commute  sentences,  let  us  examine  this 
statute  to  ascertain  if  such  power  can  be 
Inferred  from  Its  language^  Tbi%  act  <Laws 
1913,  Q.  28),  so  far  as  it  is  brae  material,  la 
as  follows: 

"Sec.  2.  In  any  case  numerated  la  the 
previous  section,  the  court  may  render  one 
of  the  following  orders: 

"1st  Should  a  fine  be  Imposed  It  may  ba 
directed  by  the  court  to  be  paid  In  wbola  w 
In  part  to  the  wife,  or  to  the  guardian,  or 
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to  tbe  cnBtodlan  of  tbe  ditld  .or  children,  or 
to  an  Individual  ainwlnted  by  tbe  coort  as 
trustee. 

"2nd.  Before  trial,  or  after  conviction,  with 
tbe  consent  of  tbe  defendant,  tbe  court.  In 
its  discretion,  bavlng  regard  to  tbe  drcum- 
stanoes  and  to  tbe  financial  ability  or  earn- 
ing capacity  of  the  defendant,  sball  bare  the 
power  to  make  an  order,  which  shall  be 
subject  to  change  by  It  from  time  to  time 
as  drcumstances  may  require,  directing  the 
defendant  to  pay  a  certain  sum  weekly  dur- 
ing such  time  as  the  court  may  direct,  to 
tbe  wife  or  to  the  guardian,  or  custodian  of 
tbe  minor  child  or  children,  or  to  an  In- 
dividual  appointed  by  the  court;' and  to  re- 
lease the  defendant  from  custody  or  pro- 
bation during  such  time  as  the  court  may 
direct  upon  his  or  her  enteriug  Into  a  recog- 
uizaoce,  with  or  without  sureties,  in  such 
sum  as  the  court  may-direct  The  condition 
of  the  recognizance  to  be  such  that  If  the 
defendant  shall  make  his  or  her  appearance 
in  court  whenever  ordered  to  do  so,  and 
shall  further  comply  with  the  terms  pf  the 
order  and  of  any  subsequent  modification 
thereof,  then  tbe  recognizance  shall  be  void, 
otherwise  to  remain  In  full  force  and  effect 

"3rd.  Where  conviction  is  had  and  sen- 
tence to  imprisonment  In  tbe  county  Jail  is 
imposed,  the  court  may  direct  that  the  per- 
son BO  convicted  shall  be  compelled  to  woi^ 
upon  the  public  roads  or  highways,  or  any 
other  public  work.  In  the  county  -where  such 
conviction  is  had,  during  the  time  of  such 
sentence.  And  it  shall  be  the  duty  of  the 
board  of  county  commissioners  of  the  coun- 
ty where  such  conviction  and  sentence  is  had, 
and  where  such  work  is  performed  by  per- 
sons under  sentence  to  the  county  Jail,  to 
allow  and  order  the  payment  out  of  the 
current  fund,  to  the  wife,  or  to  the  guardian, 
or  the  custodian  of  the  child  or  children,  or 
to  an  Individual  appointed  by  the  court  as 
trustee,  at  the  end  of  each  calendar  month, 
for  the  support  of  such  wife,  child,  or  chil- 
dren, ward  or  wards,  a  sum  not  to  exceed 
one  and  fifty  one-hnndredtha  dollars  for  each 
day's  work  of  such  person." 

Manifestly  such  power  Is  not  to  be  gather- 
ed from  the  words  "shall  be  subject  to  change 
by  It  from  time  to  time  as  drcumstances 
may  require,"  as  found  In  subdivision  2  of 
section  2,  as  that  language  unquestionably 
refers  to  a  change  in  the  order  requiring  the 
weekly  payment  of  money  for  the  support  of 
the  wife  or  children.  Neither  can  it  be 
bottomed  upon  the  words  "before  trial  or 
after  conviction,"  as  found  in  the  same  sub- 
division, for,  notwithstanding  the  strenuous 
argument  of  relator  in  support  of  bis  con- 
tention that  the  phrase  "after  conviction" 
means  after  sentence,  the  act  when  read  as 
a  whole  negatives  such  a  contention.  Nu- 
merous cases  have  been  cited  as  to  the  prop- 
er meaning  to  be -given  the  word  "omvlc- 


Uon"  In  criminal  statutes;  whether  It  means 
the  finding  of  gollty  by  eitbw  court  or  Jury, 
or  the  statna  of  a  defendant  after  the  finding 
of  guilt  and  the  imposition  of  Judgment  and 
seutenc&  It  Is  enough  to  say  that  some- 
t^es  It  means  the  one  thing  and  sometimes 
Is  means  the  other,  and  we  must  look  to  the 
context  to  ascertain  the  real  meaning  to  be 
given  in  tbe  particular  caee.  Looking  to 
subdlvlslm  3,  we  find  this  language:  "Where 
convicUon  Is  bad  and  sentence  to  imprison- 
ment In  ttie  county  Jail  is  imposed,  *  •  • 
where  such  conviction  is  had,  during  the 
time  of  anctk  sentence,  •  «  •  where  such 
work  is  performed  by  persons  under  sen- 
tence." 

These  expressions  clearly  Indicate  that  in 
framing  this  act  the  Legislature  had  In  mind 
a  clear  distinction  between  "conviction"  and 
"sentence,"  that  by  conviction  a  finding  of 
guUt  was.  meant  and  that  by  sentence  was 
meant  the  Judgment  of  guilt  and  imputation 
of  penalty.  So  that  tbe  words  "after  con- 
viction" In  subdivision  2  must  be  read  as 
meaning  after  conviction,  and  before  the  pro- 
nouncement of  sentence.  It  Is  evident  that 
upon  a  determination  of  guilt  section  2  con- 
fers three  distinct  powers  upon  the  Justice 
of  the  [>eace  In  making  up  bis  final  order  or 
Judgment:  (1)  He  may  Impose  a  fine;  (2) 
he  may  require  the  defendant  to  enter  Into 
a  recognizance  to  pay  a  certain  sum  weekly 
during  such  time  as  the  court  may  direct 
to  the  wife  or  other  person  named  by  the 
court  in  which  case  the  defendant  may  be 
released  from  custody ;  (3)  he  may  sentence 
the  defendant  to  the  county  Jail  and  direct 
that  such  imprisonment  shall  be  worked  out 
upon  the  public  highway  or  other  public 
work  The  Justice  of  the  peace  Is  thus  pro- 
vided with  three  alternatives  in  making  up 
his  final  judgment  He  may  choose  any  one 
of  tbe  three.  But  when  he  has  chosen  and 
made  bis  Judgment  final,  bis  power  Is  at  an 
end. 

We  therefore  conclude  that  the  relator  had 
no  power  to  order  the  defendant  before  him 
for  tbe  purpose  of  commuting  hfs  sentence, 
and  that  the  writ  below  ^aa  properly  Issued. 

Judgment  affirmed. 

CBOW.  a  J.,  and  ELLIS,  PABKEB,  and 
G0S£1»  J  J.,  concur. 


m  Wuh.  62S) 
KENT  LUMBER  CO.  v.  CLARKE. 
(No.  11,435.) 
(Supreme  Court  of  Washington.   May  8,  1914J 

1.  Abstracts  of  Titlb  (§  1*)— Requisitis, 
Making,  and  Suffioiency. 

An  abstract  x}f  title  need  not  show  proceed- 
ingB  In  the  land  office  as  a  basis  for  title,  bat 
only  the  Issuance  of  a  Saal  receipt  or  patent  as 
an  examiner  of  tbe  abstract,  If  be  so  desired, 
could  then  investigate  tbe  proceedings  of  the 
land  office. 

[Ed.  Note.— For  other  cases,  see  Abxtracts  of 
TlUe.  Cent  Dig.  f  1;  Dee.  Dig.  |  L*] 
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2.  PuBUG  Lands  ^  86*)— Hohbstbao  Em- 
TBiEs — Title  of  Entbtuan. 

A  homestead  entryman  haB,  after  making 
final  proof  and  before  the  isBuance  of  a  patvnt, 
an  equitable  title  to  the  land  entered  on,  which 
he  could  convey  by  deed  or  deriae  by  wUL 

[Ed.  Note.— For  other  CH^  see  PohUc  Lands, 
Cent.  Dig.  H  72-77;  DecTDig.  |  85.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County;  John  S.  Jurey,  Judge 
pro  tern. 

Action  by  the  Kent  Lumber  Company,  a 
corporation,  against  Arthur  Clarke  to  recover 
$oOO  earnest  money.  From  a  Judgment  in  de- 
fendant's fiiTor,  the  plaintiff  has  appealed. 
Affirmad. 

B.  H.  QvlB,  ot  Seattle,  tor  appellant  Pe- 
ters &  Powell,  of  Seat^e,  tor  respondent 


CBOW,  J.  The  contract  of  sale  on  which 
the  earnest  money  was  paid  reads  as  follows: 
"Received  from  Kent  Lumtier  Company, 
Smith,  Manager,  the  sum  of  $500  earnest 
money  as  part  purchase  price  for  the  follow- 
ing described  property,  to  wit:  Southeast  one- 
fourth  of  section  two,  Tp.  22,  range  eight 
east.  King  county,  Wash.  The  purchase 
price  of  said  property  to  be  the  sum  of  $12, 
000  on  the  tollovring  terms,  viz.:  $2,600  cash, 
indading  the  amount  of  tUs  receipt,  $3,600  In 
one  year.  $6,000  in  two  years  at  7%  interest. 
Agree  to  deliver  said  property  to  the  said 
(Smith),  his  heirs  or  assigns,  free  and  clear 
of  liens  or  encumbrance  of  every  kind  or 
natnre.  The  purchaser  to  have  20  days  for 
examination  of  abstract  from  date  of  deliv- 
ery of  same.  In  the  event  of  the  title  to 
said  property  not  proving  to  be  merchantable, 
upon  examination,  or  If  it  could  not  be  made 
ao  within  a  reasonable  time,  then  the  said 
earnest  money  to  be  refunded  to  the  pur- 
chaser. Otherwise  to  be  forfeited  to  the  un- 
dersigned as  liquidated  damages.  *  •  * 
Dated  at  Seattle.  Wash.,  this  15th  day  of 
April.  1900.  Arthur  Clarke.  A.  E.  Smith." 

The  pleadings  show  that,  pursuant  to  this 
agreement  respondent  delivered  to  appellant 
an  abstract  of  title,  which,  after  examination. 
It  refused  to  approve,  claiming  that  it  fail- 
ed to  show  a  merchantable  title.  Calling 
attenUon  to  the  fact  that  it  did  not  file 
its  proposed  statement  of  facts  until  the 
ninety-first  day  after  the  entry  of  Judgment, 
appellant  in  its  brief  frankly  concedes  that  in 
a  discussion  of  this  appeal  it  must  be  lim- 
ited to  the  question  whether,  under  the  is- 
sues raised  by  the  pleadings,  the  findings  are 
Boffident  to  sustain  the  conclusions  of  law 
and  final  Judgment  The  trial  court  In  sub- 
Btance,  tound  that  the  contract  had  been  en- 
tered into  as  above  set  forth;  that  appel- 
lant paid  respondent  the  sum  of  $600  earnest 
money ;  that  on  or  about  April  19,  1909,  re- 
spondent delivered  to  appellant  an  abstract 
of  title;  that  on  Biay  10.  1809,  aK>eUant  re- 
jected the  abstract  omtendlng  that  the  will 


of  one  Maggie  ThraaHier,  who  had  made  a 
homestead  entry  on  the  land,  was  insuffldeni 
to  vest  title  in  Mary  Damburat  her  legatee, 
who  was  respondents  grantor;  that  Maggie . 
Thrasher  had  no  devisable  interest ;  that  her 
title  passed  to  and  vested  In  her  heirs  at 
law ;  and  that  the  atetract  tailed  to  disclose 
any  Judicial  determination  as  to  who  her 
heirs  at  law  were.  The  court  further  found 
that  in  the  year  1801  Maegle  Thrasher  enter- 
ed upon  the  land,  then  unsunreyed,  under  the 
homestead  law  of  the  United  States;  that 
the  land  was  snrveyed  in  December,  1900; 
that  upon  the  filing  of  such  survey,  Maggie 
Thrasher  made  the  requisite  proof  before 
the  officers  of  the  local  land  office  showlne 
her  settlement  occupation,  and  retddence,  and 
her  improvement  of  the  land  as  required  by 
the  federal  statutes;  that  lier  proof  war 
thereupon  transmitted  to  the  General  Lantf 
Office  of  the  United  States  with  the  approval 
of  the  local  land  office ;  that  it  was  approved, 
and  the  matter  was  finally  closed  by  a  deci- 
sion of  the  general  land  office  on '  May  4, 
1901 ;  that  Maggie  Thrasher  died  on  May  11, 
1901;  that  previously  thereto  she  executed 
her  last  will  and  testament,  whereby  she  de- 
vised all  her  property,  specifically  including 
the  land  here  involved,  to  her  mother,  Mary 
Damburat,  upon  whose  application  a  patent 
for  the  land  was  Issued  in  the  year  1902,  run- 
ning to  the  heirs  of  Maggie  Thrasber.  de- 
ceased; that  Maggie  Thrasher  died  a  spin- 
ster, leaving  surviving  her,  as  her  sole  heir  at 
law  and  next  of  kin,  her  mother,  Mary  Dam- 
burat and  leaving  no  father,  children,  or  Is- 
sue of  her  body;  that  at  the  time  of  her 
death  she  was  a  resident  of  King  county; 
that  her  will  was  probated  in  the  superior 
court  of  King  comity  in  the  year  1002 ;  that 
Mary  Damburat  her  mother  and  sole  legatee, 
was  qualified  as  executrix,  without  bond, 
and  was  directed  to  settle  the  estate  vrithout 
tile  interventlcm  of  any  court;  that  Mary 
Damburat  as  sole  belr  and  legatee,  conveyed 
tlie  land  to  respondent  Arthur  Clarke ;  that 
the  abstract  of  title,  supplemented  by  public 
records  of  the  land  office,  to  which  appel- 
lant's attention  was  directed,  disclosed  a 
merchantable  title  in  rei^ndent  to  the  land, 
which  he  tendered  to  the  appellant  but  that 
appellant  without  canse,  refused  to  accept 
the  same. 

[1,2}  Although  it  Is  not  as  dearly  stated 
as  It  possibly  might  be  in  the  findings  that  all 
facts  found  appear  from  the  abstract  we  are 
justified  in  assuming  that  they  did  so  appear, 
and  that  the  abstract  did  dlsdose  such  facts. 
This  assumption  does  not  seem  to  be  serious- 
ly contested  by  api>eUant;  its  principal  con- 
tention being  that  the  findings  do  not  disdose 
the  proof  made  by  Ma^e  'jiliraaher  befons 
the  local  laud  office,  or  the  sobsequent  pro- 
ceedli^  of  the  General  Ijmd  Office  thereon. 
In  response  to  this  suggestion,  resptmdMit 
well  inslats  that  no  abstract  of  title  would  or- 
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dinarily  abow  proceedings  In  the  land  office  as 
a  basts  of  title,  but  would  only  disclose  Issu- 
ance of  a  final  receipt  or  patent ;  that  an  ex- 
aminer of  the  abstract,  If  be  so  desired,  could 
then  Investigate  the  proceedings  of  the  land 
office.  It  is  not  contended  that  the  abstract 
failed  to  show  the  issuance  of  the  final  receipt 
to  the  heirs  of  Maggie  Thrasher ;  in  fact,  the 
contrary  is  conceded.  The  trial  court  found 
that  the  requisite  proof  was  made  by  Maggie 
Thrasher ;  that  such  proof,  and  the  approval 
of  her  entry  by  the  local  land  office,  were 
transmitted  to  the  United  States  General 
Land  Office,  and  were  later  approved  by  that 
office  on  May  4,  1901.  This  all  occurred 
prior  to  Maggie  Thrasher's  death.  Appellant 
concedes  that  it  Is  in  no  position  to  question 
the  fludlags  of  the  trial  court,  in  the  absence 
of  the  evidence.  Although  Maggie  Thrasher 
died  after  her  final  proof  had  been  made,  and 
before  the  final  receipt  or  patent  had  been  is- 
sued, yet  she  bad  an  equitable  and  transfer- 
able interest  In  the  land,  which  she  could 
convey  by  deed  or  devise  by  wllL  Peterson 
V.  Sloss,  39  Wash.  207,  81  Pac.  744;  Say  ward 
T.  Thompson.  11  Wash.  706,  40  Pac.  379.  . 

In  the  Peterson  Case  we  said:  "The  pat- 
ent, however,  was  issued  under  the  home- 
stead laWt  and  the  respondent  and  her  gran- 
tors Icnew,  and  were  chargeable  with  notice, 
that  the  patent  was  preceded  by  final  proof, 
and  that  the  entryman  bad  full  power  to  con- 
or  incumber  the  property  at  any  time  aft- 
er final  proof  was  made.  *  •  *  The  title 
was  an  equitable  one,  it  Is  tme,  but  the  right 
to  transfer  it  la  a<A:nowledged  by  all  the  au- 
thorities.'* 

In  CummlngB  t.  Dolan,  52  Wash.  496.  100 
Pac  989,  182  Am.  St.  Bep^  086.  this  court, 
in  deflninjE  a  merchantable  title,  said:  "Ap- 
pellant's contract  calls  for  a  'good  and  mar^ 
ketabie  title.'  The  authorities  bold  that  to 
render  a  title  marketable  it  is  only  necessary 
that  it  shall  be  free  from  reasmable  doubt ; 
in  other  words,  that  a  purchaser  Is  not  en- 
titled to  demand  a  title  absolutely  free  from 
every  possible  technical  suspicion;  he  can 
only  demand  such  title  as  a  reasonably  well- 
informed  and  intelligent  purchaser,  acting 
upon  business  principles,  would  be  wllUug  to 
accept"  See,  also,  Moore  r.  Elliott.  76  Wash. 
629,  136  Pac.  849. 

On  the -record  before  us  it  is  manifest  that 
Maggie  Thrasher  had  an  equitable  title; 
that  she  devised  the  same  to  Mary  Daraburat, 
her  mother,  who  was  her  only  heir  at  law; 
that  her  last  will  was  duly  probated  in  the 
superior  court  of  Klug  county ;  that  the  pat- 
ent to  her  heirs.  Inured  to  the  benefit  of  her 
legatee;  that  Mary  Damburat,  as  such  lega- 
tee, conveyed  the  title  to  the  respondent ;  and 
that  respondent,  having  such  title,  tendered 
the  same  to  the  appellant;  that,  having  done 
BO,  he  tendered  a  merchantable  title,  and  fat- 
ly complied  with  all  the  requireoKntB  of  bis 


contract;  and  that  the  appellant  wrongfolty 
rejected  the  same. 
Tlie  Judgment  is  affirmed. 

MAIN,  ELLIS.  60SB.  and  OHADWICE, 
J  J.,  concur. 

'  (79  Wash.  47«> 

SHRADER  T.  DOWNING  «t  ox. 
(No.  11.772.) 
(Supreme  Court  of  Washington.  Uay  8. 1914.) 

1.  PaBTRBBSIUP  (I  92*)— MOTOAl  RiOHTa,  Dn- 
TiEs.  AND  Liabilities  or  Fabtnbbs— Inox- 

TIOUAI.  TBANSACnONB. 

One  partner  may  not  profit  for  himself  in- 
dividually out  of  the  partnership  tKuiness,  or 
out  of  private  transactions  wbich  should  have 
been  conducted  in  the  partnership  name;  but  be 
may  buy  and  sell  real  estate  or  other  property, 
if  tbe  transaction  is  disconnected  with  the  part- 
nership business,  and  is  not  in  competition  there- 
with, and  if  he  is  under  no  duty  to  conduct  it 
for  the  firm. 

[Ed.  Note.— For  other  cases,  see  Partnership. 
Cent.  Dig.  S  139;  Dec.  Dig.  {  92.*] 

2.  Pabtnebship  (g  92*)— Mutual  Rights,  Du- 
ties, AND  Liabilities  of  Pabtnebs— Indi- 
vidual Tbansactions. 

A  member  of  a  firm  engaged  in  selling  real 
estate  on  commission,  who  bought  a  tract  with 
his  own  money,  platted  it,  and  placed  it  with 
tlie  firm  for  sale,  on  the  usual  commission,  the 
firm  having  no  funds  with  which  to  buy,  and  an 
effort  having  been  made  to  get  another  to  do  it, 
was  not  liable  to  account  to  the  firm  for  liis 
profit  on  the  transaction, 

[Ed.  Notew— For  other  cases,  see  FartneraUp, 
Cent.  Dig.  1 139;  Dec.  DlgTl  »2.*1 

3.  Pabtnebshif  (8  121*)— MuTtTAL  Riohts, 
Duties,  and  Liabilities  of  Pabtnebs— 
Actions  Between  Pabtnbb»— Evidence. 

Evidence,  in  an  action  between  partners 
for  an  accounting,  held  to  justify  tbe  conclu- 
sion of  tbe  trial  court  that  the  transaction  con- 
ducted by  the  defendant  was  not  intended  or  un- 
derstood to  be  a  firm  transaction. 

(Ed.  Note.— For  other  case&  see  Partnership, 
Cent.  Dig.  n  183%-184%rDec  Dig.  {  121.*} 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  R.  B.  Albertson,  Judge. 

Action  by  Alonzo  N.  Sbrader  against  Wal- 
ter W.  Downing  and  wife.  From  a  Judg- 
ment for  defendants,  platnCUf  appeals.  Af- 
firmed. 

Jas.  Hart,  of  Auburn,  and  Uyers  A  John- 
stone, of  Seattle,  for  appellant  Knicker- 
bocker &  Gordon,  of  Auburn  (Milo  A.  Root; 
of  Seattle,  of  counsel),  for  respondents. 

FULLERTON,  J.  The  appellant,  Shrad«, 
and  the  respondent  Waiter  W.  Downing  were 
formerly  partners  engaged  In  the  real  estate 
and  insurance  business  as  A.  N.  Sbrader  A 
Co.,  at  the  city  of  Auburn,  in  King  county. 
During  the  existence  of  the  partnership, 
Downing  purchased  a  tract  of  land,  contain- 
ing some  five  and  a  fraction  acres,  whlcb 
he  platted  into  lots  and  blocks  as  an  addi- 
tion to  the  city  of  Auburn,  calling  it  I>own- 
lug  &  Shrader's  addition.  Downing  caused 
the  streets  therein  to  be  graded,  certain  idde- 
walks  to  be  butlt.  and  placed  the  property  in 
the  hands  of  the  firm  of  A.  N.  Sbrader  * 
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Go.  to  be  Bold,  at  prices  fixed  by  himself, 
on  a  10  per  cent,  commission.  When  ready 
for  market  the  addition  cost  $6,694.43,  all 
of  which  was  advanced  by  Downing.  Subse- 
quent to  the  purchase  of  the  property  a  one- 
fourth  Interest  thertin  was  oontracted  to 
one  W.  S.  Gill  at  the  price  It  cost  Downing; 
Gill  paying  therefor  f 1,000  in  cash,  and  agree- 
ing that  the  balance  of  the  cost  of  the  one- 
fourth  interest  should  be  deducted  by  Down- 
ing out  of  the  first  moneys  receiTed  from  the 
sale  of  the  property.  Downli^  and  Shrader 
both  joined  in  the  contract  with  GUL  The 
adventure  proved  profitable;  the  sale  of  the 
lots  amounting  to  some  $4,000  over  and  above 
the  original  cost  price  and  the  expenses  of 
maklDg  the  sale  Shrader  claimed  an  inter- 
est in  these  profits,  contending  that  the  pur- 
chase was  made  on  behalf  of  and  for  the 
benefit  of  the  partnership.  Downing  refused 
to  recognize  this  claim,  and  the  present  ac- 
tion was  brought  by  Shrader  against  Down- 
ing and  his  wife  to  establish  an  Interest  in 
tlie  property,  and  for  an  accounting.  On  the 
trial  the  court  ruled  that  the  enterprise  was 
the  individual  adventure  of  Downing,  and 
that  the  partnership  of  A.  N.  Shrader  &  Co. 
had  no  Interest  therein,  entering  Judgment 
accordingly.  From  this  judgment,  Shrader 
appeals. 

[1]  It  Is  undoubtedly  the  rule,  as  the  appel- 
lant contends,  that  one  member  of  a  partner- 
ship must  act  in  the  utmost  good  faith  to- 
wards Ills  copartners,  and  that,  if  he  pur- 
chases pi5perty  for  his  Individual  benefit 
when  the  firm  itself  is  entitled  to  the  ad- 
vantage of  such  purchase,  or  secures  a  valu- 
able contract  for  himself  which  It  was  his 
duty  to  obtain  for  the  firm,  he  will  be  treated 
as  a  trustee  for  the  firm  vrith  reference  to 
the  transaction,  and  be  compelled  to  account 
to  Us  copartners  for  the  profits  acquired  by 
reason  thereof.  But  the  rule  does  not  abso- 
lutely prohibit  a  member  of  a  partnership 
from  engaging  in  enterprises  in  his  own  be- 
half, nor  does  it  make  all  property  acquired 
by  a  member  of  a  partnership  during  its  ex- 
istence the  property  of  the  firm.  The  appli- 
cability of  the  rule  depends  on  the  facts  of 
the  particular  case.  One  partner  may  not 
make  a  profit  for  tilmself  individually  out  of 
the  partnership  business,  or  out  of  the  trans- 
actions which  he  conducts  privately  which  in 
justice  and  equity  ought  to  have  been  con- 
ducted In  the  partnership  name ;  but  he  may, 
without  laying  himself  liable  to  account,  buy 
and  sell  real  estate  or  other  property  with 
ms  individual  means,  if  the  transaction  Is 
disconnected  from  the  partnership  business, 
is  not  conducted  in  competition  or  rivalry 
therewith,  and  he  Is  under  no  duty  to  con- 
duct the  transaction  on  behalf  of  the  firm. 
Any  other  rule  would  prevent  a  member  of  a 
partnership  from  investing  his  private  funds. 

[2]  In  the  case  before  us  it  Is  clearly  shown 
that  the  partnership  Itself  had  no  funds  with 
wliich  to  purchase  this  particular  property. 


and  that  it  could  not  obtain  the  necessary 
funds  on  the  credit  of  the  partnership  as- 
sets. Its  business.  In  so  far  as  such  business 
related  to  real  estate,  was  that  of  selling 
real  estate  on  commissions.  It  could  handle 
the  deal  only  by  obtaining  outside  aid,  and 
the  record  shows  that  an  attempt  was  made 
to  induce  a  third  person  to  purchase  the 
property,  put  it  into  a  condition  for  sale,  and 
allow  the  partnership  to  sell  it  for  the  usual 
commission  customary  In  such  cases.  Tills 
etfoit  failed,  and  only  after  such  failure  did 
the  respondent  take  it  up  himself.  In  doing 
so  he  deprived  the  partnership  of  nothing. 
On  the  contrary,  he  conferred  on  It  a  dis- 
tinct gain;  all  that  It  would  have  obtained 
had  the  original  intention  been  carried  into 
effect  Since,  therefore,  he  placed  the  prop- 
erty in  the  hands  of  the  partnership  for  sale, 
and  paid  to  the  firm  the  usual  commission 
thereon,  he  has  done  alt  that  good  faith  to- 
wards the  partnership  required  him  to  do, 
and  was  entitled  to  the  excess  profit 

[3]  We  think,  also,  tliat  the  evidence  justi- 
fies the  conclusion  of  the  trial  court  that  the 
present  claim  of  the  appellant  Is  something 
of  an  afterthought  He  was  in  a  position  to 
take  a  share  in  the  original  enterprise  when 
it  was  entered  Into,  yet  he  never  offered  to 
do  so ;  he  accepted  Ills  share  of  the  commis- 
sions as  they  were  earned  from  time  to  time 
by  sales  of  the  property,  without  offering  to 
allow  them  to  go  to  the  respondent  as  a  re- 
imbursement In  part  for  the  money  the  re- 
spondent had  advanced ;  and  he  made  no 
direct  claim  of  interest  until  after  It  became 
evident  that  a  profit  was  to  be  realized.  It 
would  seem  that,  if  what  he  now  claims  was 
bis  original  understanding,  he  would  not 
have  let  his  partner  take  the  entire  burden 
and  risk  of  the  adventure. 

While  there  are  circumstances  In  the  rec- 
ord which  may  point  to  a  contrary  conclu- 
sion, the  most  potent  of  which  perhaps  is 
the  fact  that  the  appellant  joined  as  a  party 
in  interest  in  the  contract  with  Gill,  we  think 
on  the  whole  that  the  evidence  justifies  the 
conclusion  of  the  trial  court,  rather  than  the 
claim  of  the  appellant 

The  jndgment  Is  affirmed. 

CROW,  C.  J.,  and  PARKER,  MORRIS,  and 
MOUNT,  JJ.,  concur. 


(79  Waab,  419) 

STATE  ex  reL  HORAN  v.  SAVIDGB,  Com- 
missioner of  Public  Lands,  et  aL 
(No.  11,797.) 

(Supreme  Court  of  Washington.   May  6,  1914.) 

L  Public  LAwbe  (S   185*)  — Disposal  or 
State  Lands— Tidelands  —  Cancellation 
OF  Sale— PowEB  or  Land  Commissionee. 
Under  Rem.  &  BaL  Code,  S§  679»-«80S, 
providing  for  the  sale  by  the  state  of  tidelands 
to  be  used  "for  oyster  planting  purposes  only." 
and  sectioD  6804  providiDg  tnat,  U  said  land 
be  used  by  the  purchaser  for  other  than  the 
purposes  specified,  then,  upon  the  application 
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by  any  citizen  to  the  state  land  commfBsioDer, 
Euch  sale  may  be  canceled,  the  commisfiioQer 
bad  no  power  to  cancel  a  Bale  merely  because 
the  purchaser  had  failed  to  use  it  for  oyster 
planting  purpOBes,  since  the  power  conferred 
upon  the  commis^oner  must  be  exercised  in 
strict  compliance  with  the  terms  of  the  statute, 
and  it  empowers  the  commissioner  to  cancel  the 
sale  upon  one  ground  only,  viz.,  that  the  land 
Ib  being  uaed  for  purpoBea  other  than  those 
specified. 

[Ed.  Note.— For  other  cases,  see  Pnblic  Lands, 
Cent  Dig.  §  598;   Dec  Dig.  S  185.*] 

2.  pDBLic  Lands  (8  185*)— Sai«  of  Tide- 
lands— Power  OF  CoUHiBSZONBB— Statute 

— <;0N8TBUCTI0N. 

fTbe  role  that  all  grants  from  the  state  shall 
be  strictly  construed  against  the  grantee  had 
no  application  where  the  only  question  was 
as  to  the  power  vested  in  state  land  commis- 
sioner under  Bern.  &  Bal.  Code,  8  6804,  empow* 
ering  him  to  cancel  sates  of  state  lands  for 
oyster  planting  purposes  when  they  were  being 
used  for  other  purposes,  and  hence  did  not  nega- 
tive the  rule  that  a  stricdy  statutory  power 
must  be  strictly  construed. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
C«nt  Dig.  {  S98;  Dec.  Dig.  |  189.*] 

D€i)artment  2.  Appeal  from  Superior 
Court,  Thnrston  County;  John  R.  Mitchell, 
Judge. 

Proceedings  by  the  State  of  Washington,  on 
\lie  relation  of  J.  E.  Horan,  against  Clark  V. 
Savidge,  Commissioner  of  Public  Lands,  and 
M.  H.  Gates  and  husband,  to  cancel  a  sale 
of  state  tldelands.  From  a  Judgment  of  the 
lower  court  sustaining  a  decision  of  the  com- 
missioner In  favor  of  defendants,  relator  ap- 
peals. Affirmed. 

Frank  C.  Owlngs,  of  Olympia,  for  appel- 
lant Kerr  ft  McCord.  of  Seattle  for  re- 
spondents. 

MORRIS.  J.  [1]  Appellant  InsUtuted  pro- 
ceedings before  the  conimissfoner  of  public 
lauds,  seeking  to  cancel  a  deed  to  . state  lands 
under  the  provisions  of  the  act  of  March  2, 
1895,  found  in  sectioQS  6799  to  6805,  Rem. 
ft  BaL  Code,  providing  for  the  sale  by  the 
state  of  ttd^nds  to  be  nsed  "for  oyster 
planting  purposes  only."  Cancellation  of 
this  deed  was  sought  upon  two  grounds:  (1) 
That  the  purchaser  had  wholly  failed  to  use 
the  land  for  the  planting  and  cultivation  of 
oysters,  and  (2)  that  the  land  was  being  used 
for  hunting  purposes.  The  commissioner 
held  there  was  po  evidence  to  show  that  the 
land  was  used  for  any  purpose  other  than 
the  cultlTaUon  of  oysters,  and,  having  so 
held,  refused  to  make  a  finding  upon  the  first 
contention  that  the  land  was  not  being  nsed 
for  the  planting  and  cultivation  of  oysters, 
upon  the  ground  that  the  power  rested  In  his 
office  to  cancel  deeds  issued,  under  this  act 
could  be  exercised  only  when  It  appeared 
that  the  lands  were  used  for  purposes  other 
than  the  cultivation  of  oysters,  as  provided 
In  section  9  of  the  act  (section  6804,  Bem. 
&  Bal.  Code):  »♦  •  •  If  said  land  be 
used  by  the  purchasers  or  any  successors  In 
interest  of  such  jmrchaser  in  whole  or  in 


part  fw  other  Uum  the  purposes  specified  la 
this  chapter,  then  upon  application  by  any 
citizen  to  the  state  land  eommls^oner  such 
sale  may  be  canceled.  •  *  *"  Relator 
then  sued  out  a  writ  of  review  to  the  lower 
court,  and,  upon  reviewing'  the  decision  of 
the  commissioner,  It  was  in  all  things  sus- 
tained by  the  lower  court;  and  relator  ap* 
peala. 

It  i»  not  contended  by  the  relator  that  bis 
evidwce  establishes  the  fact  that  the  land 
is  used  In  whole  or  in  part  for  any  other  pur- 
pose than  the  cultivation  of  oysters;  his 
conteution  here,  so  far  as  he  makes  any  con- 
tention upon  the  facta,  being  that  the  pur- 
chaser has  failed  to  use  the  lands  for  plant- 
ing and  cultivation  of  oysters.  It  is  doubt- 
fa!  if  the  evidence  establishes  either  conten- 
tion raised  by  relator.  But,  since  there  is  a 
legal  question  which  is  decisive  of  the  ap- 
peal, It  will  not  be  necessary  for  us  to  pass 
upon  any  question  of  fact  It  needs  no  dta- 
tioQ  of  authority  to  estnbtlsh  the  priudple 
here  controlling  that  a  purely  statutory  pow- 
er must  be  exercised  in  strict  compliance 
with  the  terms  of  the  statute,  and  that  when 
under  a  statute  special  power  Is  conferred 
upon  officials,  and  the  manner  of  Its  exercise 
specifically  [Minted  oat  such  power  must  be 
exerd&ed  only  in  the  prescribed  manner. 
State  ex  rel.  Sieler  v.  VImlg,  137  Pac.  1039. 
This  statute  empowers  the  state  land  com- 
missioner to  cancel  the  sale  upon  one  ground 
only,  and  tbat  ground  Is  that  the  land  is  be- 
ing used  In  whole  or  In  part  for  other  than 
the  purposes  specified  In  the  act  Here  the 
power  is  special,  and  its  exercise  Is  limited 
to  one  cause.  If  the  cause  does  not  exist 
the  power  is  lacking. 

A  like  question  was  determined  in  State 
ex  rel.  Bussell  v.  Callvert,  33  Wash.  380,  74 
Pac.  673,  interpreting  the  act  of  Mardi  16. 
1S97  (Laws  1887,  p.  229).  relating  to  the 
leasing  of  state  lauds.  Section  25  of  tbe  act, 
being  section  6687,  Rem.  ft  Bal.  Code,  pro- 
vides that  the  commissioner  of  public  lands 
should  declare  a  forfdture  of  all  such  lands 
for  nonpayment  of  annual  rent  after  OU 
days'  notice  to  the  lessee,  and  it  waa  held 
tiiat  no  'power  vested  In  the  state  land  com- 
missioner to  forfeit  leases  for  any  reason 
other  than  the  nonpayment  of  r^t  In  so 
holding  the  court  said:  "This  is  the  only 
provision  of  the  law,  so  far  as  we  are  ad- 
vised, authorizing  the  forf^tnre  or  cancella- 
tion of  leases  by  the  commlaaioner.  And,  as 
it  is  admitted  tbat  no  rent  was  due  upon 
the  lease  at  the  time  of  the  attempted  tortei- 
ture,  it  would  seem  logically  to  follow  that 
the  commlscdoner  had  no  l^al  authority  or 
power  to  cancel  it,  and  tiiat  his  dedaration 
of  forfeiture  waa  without  force  or  effect  as 
to  tbe  rights  of  the  relator.  It  cannot  be 
presumed  that  the  Legislature  intended  to 
clothe  tbe  commissioner  of  public  lands  with 
power  to  annul  leases  formally  executed  by 
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tbe  state  for  any  reason  otber  than  that 
q>cciacally  mentionecl  In  the  statute.  •  * 
nils  case  la  decisive.  If  the  state  land  com- 
mlasloner  cannot  forfeit  a  lease  exc^t  for 
tbe  cause  q>eclfled  In  the  statute,  apon  the 
same  reasoning  be  cannot  cancel  a  deed  ex- 
cept for  the  cause  specified  In  the  statute. 

[2]  Relator  contends  that  the  application 
of  this  rule  Is  negatlTed  by  that  other  role 
ttiat  all  grants  from  the  state  shall  be  strict- 
ly construed  against  the  grantee.  We  cannot 
see  tbe  application  of  this  last  rule  to  the 
question  before  ns.  No  question  Is  here  rais- 
ed as  to  what  passed  tfs  the  grant  from  the 
state.  N^Uier  Is  the  power  of  the  state  to 
make  the  grant  nor  the  right  of  the  grantee 
to  rectf  ve  it  qnestloiied.  Nor  does  any  ques- 
tion arise  as  to  tbe  tnt»t  of  tbe  grant  The 
sole  question  la  as  to  power  vested  In  the 
state  land  commissioner  under  this  statute 
dothlng  an  adminlstratlTe  officer  of  the  state 
wltb  quasi  Judicial  powers.  State  ex  rel. 
Abbott  T.  Boss.  62  Wash.  82,  113  Pac.  273. 
In  that  case  It  was  held  that  the  power  of 
tbe  state  land  commissioner  to  cancel  grants 
under  this  statute  was  not  Tlolatlve  of  any 
ccmstltntlinial  limitation,  although  two  of 
tbe  Judges  ezpEessed  grare  doiUtts  as  to  the 
validity  of  a  statute  conferring  power  on  the 
eonimlsstonw  to  forfeit  a  grant  for  a  breach 
of  a  condition  subsequent  Inferentlally  this 
case  sni^orta  a  holding  that,  If  this  power 
be  sustained.  It  will  not  be  enlarged  bcvond 
tbe  language  confenrb^  it 

^le  Judgmmt  Is  affirmed. 

GROW,  0.  X.  and  PARKER,  FOLLER* 
TON,  and  MOUNT,  JJ.,  ccmcnr. 
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et  aL    (No.  11.652.) 

(Supreme  Court  of  Washington.   May  5,  1914.) 

1.  PucADiNo  (I  373*)— Waivto  or  Proof, 

Thoagrh  both  allegation  and  proof  of  dam- 
ages, and  that  they  have  not  been  paid,  are  nec- 
essary to  a  recovery  upon  an  attachment  bond, 
yet.  where  no  objection  that  the  complaint  did 
not  allege  that  the  damages  were  unpaid  was 
raised  by  demurrer,  the  only  defense  pleaded  or 
raised  during  the  trial  being  that  the  attach- 
ment was  issued  on  the  advice  of  counsel  and 
with  probable  canae,  there  being  a  tacit  accept- 
ance of  the  tact  of  nonpayment  both  in  the 
pleadings  and  throughout  the  trial,  there  was  a 
waiver  of  proof  of  nonpaymmt 

[Ed.  Note.— For  other  case^  see  Pleading, 
Gent  Dig.  H  12X7-1286;  Dee.  Dig.  {  S73.*] 

SL  ATrACHMENT  <j  350»>— Wbomoful  Attach- 

ItENT— ACTIONa-i*BviDENCE. 

In  an  action  upon  an  attachment  bond,  ev- 
idence held  to  sustain  a  finding  that  defendant, 
die  attaching  creditor,'  had  no  reasonable  or 
probable  cause  to  believe  tbe  grounds  stat^  in 
tbe  affidavit  upon  which  the  attachment  was  is- 
sued, viz. :  That  plaintiff  was  about  to  dispose 
of  its  property  with  intent  to  delay  Its  creditors, 
or  convert  it  into  money  to  place  it  beyond  the 
reach  of  its  creditors. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  H  1272-1288 ;  Dec.  Dig.  {  350.*] 


3.  Attachment  ({  362*)— WaoNorui.  Attach- 
uxNT— Actions. 

What  facts  and  whether  the  jiarticalar 
facta  in  a  given  case  constitute  probable  cause 
for  an  attachment  are  exclusively  for  tbe  court, 
and  whet  are  the  facts,  where  there  is  any  con- 
troversy in  reference  thereto,  is  exclusively  tor 
the  jury,  unless  one  is  waived. 

[Ed.  Note.— For  otber  cases,  see  Attadiment, 
Cent  Dig.  H  13<M.  130S :  Dec.  Dig.  1 352.*] 

4.  Appeal  and  Ebbob  ({  1058*)— Habhuss 
Ebbob— Evidence. 

Error  In  ruecting  evidence  was  harmless, 
where  it  was  afterwards  admitted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  ll&S,  4200-4201,  4206; 
Dec.  big.  1 1068?]  "  ' 

Department  1.  Appeal  from  Superior 
Court,  Spokane  Oonnty;  Bruce  Blake,  Judge. 

Action  by  the  Wild  Riwe  Orchard  Company 
against  William  Critser  and  others.  From  a 
Judgment  for  plaintiff,  d^endants  qipeaL 
Affirmed. 

Harris  Baldwin,  of  Spokane,  for  appel- 
lants. E.  O.  Connor,  of  Spokane,  for  respond- 
ent 

ELLIS,  J.  This  is  an  action  for  damages 
for  an  alleged  wrongful  attachmcDt  against 
the  attaching  creditor  and  his  sureties  on  the 
attachment  bond.  On  February  18,  1911, 
tbe  defendant  Crltzer  brought  an  action 
against  the  plaintiff  herein  upon  a  promissory 
note,  and  in  that  action  sued  out  a  writ  of 
attachment  and  caused  it  to  be  levied  upwi 
personal  property  of  the  plaintiff  herein. 
The  present  action  vnta  tried  to  tbe  court 
without  a  Jury.  At  the  close  of  the  evidence, 
the  defendants  moved  for  a  Judgment  in  their 
favor.  The  motion  was  denied.  The  court 
found.  In  substance,  that  on  February  18, 
1911,  the  j;>laintlff  owned  160  acres  of  land 
In  Spokane  county,  was  engaged  In  the  or* 
chard  and  nursery  business,  growing  fruit 
trees,  selling  orchard  tracts  by  the  acre,  Is- 
suing to  purchasers  bonds  secured  by  a  trust 
deed  on  lands  so  sold,  each  acre  of  which  was 
cultivated  end  planted  to  orchard,  and  own- 
ed and  used  dally,  In  the  prosecution  of  Its 
business,  certain  described  personal  property, 
including,  among  other  things,  a  team  of 
horses,  all  of  a  value  of  $1,500;  that  on  that 
date  the  defendant  Crltzer,  in  his  suit  on  the 
note  above  mentioned,  made  an  affidavit  for 
an  attachment  alleging  that  the  plaintiff  was 
about  to  dispose  of  its  property  with  Intent 
to  delay  its  creditors,  and  was  about  to  con- 
vert its  property  or  a  part  thereof  into  money 
for  the  purpose  of  placing  it  beyond  the  reach 
of  its  creditors ;  that  at  the  sanue  time  the 
defendant  Crltzer  executed  and  filed  a  bond 
for  attachment  In  tbe  sum  of  $850,  with  the 
defendants  Freeman  and  Olson  as  sureties 
thereon,  and  thereafter  caused  a  writ  of  at- 
tachment to  issue,  under  which  the  sheriff 
of  Spokane  county,  on  February  19, 1911,  took 
into  his  possession  the  personal  property  of 
the  plaintiff,  and  held  it  until  June  16,  1911, 
when  the  attachment  was  finally  dismissed ; 
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that  the  defendant  Crttzer  took  into  his  pos- 
KesElon  the  team  of  horses,  and  kept  them  In 
his  possession  and  from  the  possession  of  the 
plaintiff  up  to  May  U,  1911;  that  the  at- 
tachment was  dissolved  by  the  superior  court 
of  Spokane  county  on  March  3, 1911;  that  an 
api>eal  was  taken  by  Critzer  from  the  order 
of  dissolution  to  the  Supreme  Court  of  this 
state,  which  appeal  was  dismissed  in  that 
c-ourt  on  June  16,  1911.  The  evldraice  tally 
sustains  the  foregoing  finding. 

Though  the  court  made  no  specific  finding 
of  the  fact,  it  seems  to  be  admitted  that  the 
note  was  paid  a  few  days  before  the  time  set 
for  the  trial  of  the  main  action,  in  which 
the  attachment  was  issued,  and  that  this 
payment  led  to  the  final  dismissal  of  the  ap- 
peal. The  court  also  found  that  there  was 
no  reasonable  cause  for  a  belief  on  Crltzer's 
I»art  of  any  of  the  grounds  alleged  in  his  af- 
fidavit for  the  attachment;  that,  while  the 
orchard  company  owed  certain  debts  and  its 
liroperty  was  incumbered,  there  was  no  in- 
tention to  sell  or  dispose  of  Its  property  with 
intent  to  delay  its  creditors,  or  with  intent 
to  convert  its  property  into  money  for  the 
purpose  of  placing  it  beyond  the  reach  of  its 
creditors;  that  there  was  no  reasonable  cause 
for  the  Issuance  of  the  writ;  and  that  It  was 
wrongfully  sued  out  The  court  further 
found  that  the  plaintiff  herein  was  compelled 
to  employ  an  attorney  to  resist  the  attach- 
ment, the  reasonable  value  of  whose  services 
Is  the  sum  of  $100,  and  that  the  plaintiff  was 
injured  by  reason  of  being  deprived  of  the 
use  of  its  personal  property,  and  being  depriv- 
ed of  the  use  of  its  horses,  in  the  sum  of 
5332.50.  Upon  appropriate  conclusions  of 
law,  a  judgment  was  entered  in  favor  of  the 
plaintiff  for  these  sums  and  costs.'  The  de- 
fendants appealed. 

The  appellants  claim  that  the  court  erred: 
<1)  In  overruling  their  motion  for  Judgment, 
because  there  was  no  averment  in  the  com- 
plaint nor  direct  proof  that  the  damages  for 
which  plaintiff  sues  have  not  been  paid ;  (2) 
In  finding  that  there  was  no  reasonable  cause 
for  the  attachment ;  (3)  In  rejecting  evidence 
offered  tending  to  show  reasonable  cause; 
(4)  in  holding  the  evidence  saffident  to  prove 
any  damage. 

[1]  1.  That  both  allegation  and  proof  of 
damages,  and  that  they  have  not  been  paid, 
are  necessary  to  a  recovery  In  an  action  upon 
an  attachment  bond  is,  of  course,  too  well 
recognized  as  an  abstract  principle  of  law 
to  admit  of  controversy.  Church  v.  Camp- 
bell. 7  Wash.  547.  35  Pac.  381.  But  It  does 
not  follow  that  a  tacit  acroptance  of  the  fact 
of  nonpayment,  as  a  fact,  both  In  the  plead- 
ings and  throughout  the  trial,  does  not  con- 
stitute a  waiver  of  proof  of  that  fact.  In 
the  present  case  no  demurrer  was  Interposed 
to  the  complaint,  and  the  only  defense  plead- 
ed In  the  answer  or  raised  during  the  trial 
was  that  the  attachment  was  issued  on  the 
advice  of  counsel  and  with  probable  cause. 


No  objection  on  the  ground  mentioned  was 
offered  to  the  introduction  of  the  evidence 
tending  to  show  a  want  of  probable  cause 
and  the  damages  suffered.  No  motitm  Cor  a 
nonsuit  was  interposed  at  the  close  of  the 
respondent's  evidence  on  the  ground  of  fail- 
ure to  prove  nonpayment,  or  upon  any  other 
ground.  The  defense  tliat  the  attachment 
was  rightfully  sued  out  and  the  evidence  of- 
fered in  Its  supi>ort  were  a  tacit  admission 
that  the  damages  had  not  been  paid.  Even 
now  there  is  no  claim  that  any  damages  bad 
been  paid  or  any  payment  tendered.  It  would 
be  a  clear  sacrifice  of  substance  to  form  to 
reverse  the  Judgment  because  a  thing,  which 
the  nature  of  the  only  defense  pleaded  tacit- 
ly admits,  was  not  formally  alleged  and  prov- 
ed. In  Knapp  &  Spalding  Co.  v.  Barnard  k 
Co.,  78  lovira,  347,  43  N.  W.  197,  where  the 
question  arose  upon  the  safflci^ey  of  a  coun- 
terclaim of  damages  for  wrongful  attachment, 
the  court,  recognizing  the  general  rule,  but 
refusing  to  apply  It  to  a  situation  such  as 
here  presented,  said:  "In  this  case  the  al- 
leged wrongful  suing  out  of  the  writ,  and  the 
damages  which  defendants  were  entitled  to 
recover  therefor,  were  the  only  issues  tried. 
The  question  of  payment  was  not  In  any 
manner  raised.  It  was  contended  by  appel- 
lant that  the  writ  was  rightfully  sued  out; 
that  it  liad  not  been  goilty  of  any  wrongful 
act;  and  that  defendants  had  not  sustained 
any  damages  which  constituted  a  valid  claim 
against  plaintiff.  Under  these  circumstances, 
we  think  plaintiff  should  be  held  to  liave 
waived  the  right  to  take  advantage  of  the 
omission  of  the  answer  now  urged." 

[2]  2.  A  careful  consideration  of  all  the 
evidence  touching  the  subject  convinces  us 
that  the  appellant  Crltzer  had  no  reasonable 
or  probable  cause  to  believe  the  grounds  stat- 
ed In  the  affidavit  upon  which  the  attach- 
ment was  Issued.  His  own  investigation 
seems  to  have  l>een  very  superficial.  He 
made  certain  Inquiries  of  the  appellant  Olson, 
who  was  chief  stockholder  in  another  com- 
pany to  which  the  respondent  owed  a  debt  of 
$700.  He  testified  that  Olson  told  him  that 
the  real  estate  of  the  respondent  was  so  In- 
cumbered that  It  could  not  be  reached  by 
judgment;  that  he  (Olson)  had  threatened 
to  sue,  and  Wright,  the  manager  of  the  re- 
spondent, had  replied  that  nothing  could  be 
collected  from  the  respondent  Crltzer  fur- 
ther testified  that  his  brother  also  told  him 
mere  was  no  use  sumg.  as  he  had  brougnt 
suit  against  the  respondent  and  Wright  bad 
told  him,  if  he  thought  he  could  get  any- 
thing, to  go  ahead  and  get  it  He  also  tes- 
tified that  one  Reep,  who  had  been  employ- 
ed as  foreman  by  respondent  told  him  that 
the  resiiondent  owed  Reep  considerable  mon- 
ey, and  had  offered  to  turn  over  the  team  of 
horses  in  payment.  He  testified  that  he  saw 
the  respondent's  nursery  stock,  but  admitted 
that  he  did  not  know  what  It  was  worth, 
and  made  no  investigation  as  to  Its  valofc 
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Finally  he  sdmltted  that  he  never  knew  or  I 
heard  of  the  respondent  trying  to  dispose  of 
Its  land  or  personal  property,  except  the  team 
of  horses. 

The  advice  of  the  attorney  was,  according 
to  the  attorney's  own  teatlmony,  based  upon 
what  the  appellant  Crltzer  had  told  him,  and 
upon  his  own  Investigation  of  the  records  In 
the  auditor's  office,  which  disclosed  that  the 
respondent  had  no  unincumbered  real  estate. 
The  attorney  also  testified  that  Wright  told 
blm  that  the  company  could  not  pay  the  note 
at  the  time,  but  hoped  to  be  able  to  pay  it 
soon.  What  Crltzer  told  him  the  attorney 
did  not  disclose.  Presumably  it  was  no  more 
than  Crltzer  himself  testified  to.  If  it  was 
anything  more  specific,  then  It  is  f&lr  to  as- 
same  that  It  was  not  true.  There  was  evi- 
dence that  the  respondent  had  a  considerable 
acreage  of  nursery  stock,  which,  If  properly 
marketed,  would  have  sold  for  $15,000. 
There  was  no  evidence  that  Grltzer's  attorney 
knew  anything  about  this  nurs^  stock,  or 
was  ever  informed  of  it,  or  had  any  knowl- 
edge ot  Its  valn&  It  seems  clear  tliat  he 
did  not  know  all  of  the  facts  when  he  ad- 
vised the  attachmoit  If  Oritzer  told  him 
the  truth,  he  told  his  attorney  nothing  as 
to  the  valae  of  this  nursery  stock,  and  told 
hint  of  no  sale,  or  attempted  sale,  or  con- 
templated sate,  ^tlier  of  Us  own  knowledge  or 
according  to  mmor,  except  what  Wright  had 
said  concerning  the  tram.  What  Crlteer 
claims  to  have  learned,  combined  with  what 
his  attorney  bad  learned  from  the  records, 
taken  as  established  facts,  were  no  more 
than  snfflclent  to  raise  a  suspicion  that  the 
roq^ondent  ml^t  be  Insolvent  They  were 
hy  no  means  sufficient  to  raise  even  a  sns- 
pldon  that  It  was  transferring  or  contemplat- 
Ing  a  traiusfer  or  sale  of  any  of  Its  property 
to  defeat  Its  creditors.  Insolvency  alone  Is 
no  ground  for  attachment  Rem.  &  Bal. 
Code,  i  648.  It  la  clear  that  the  combined 
knowledge  of  both  Crltzer  and  his  attorney 
did  not  constitute  a  sufficient  basis  for  the 
affidavit  upon  which  the  attachment  was  is- 
sued. 

[8]  The  appellants,  however,  Insist  that 
probable  cause  will  be  presumed  when  the 
attachment  is  issned  upon  the  advice  of  an 
attorney.  Many  anthorltles  hold  that  prob- 
able cause  Is  only  material  where  exemplary 
damages  are  Involved,  and  that  advice  of  an 
attorney  is  no  defense  to  a  claim  for  actual 
compensatory  damages.  Birmingham  Dry- 
Goods  Co.  v.  Finley,  122  Ala.  534,  26  South. 
138 ;  Tarborough  v.  Weaver,  6  Tex.  Civ.  App. 
215,  25  S.  W.  468;  Schofield  v.  Territory,  9 
N.  M.  520,  56  Pac.  306;  4  Cyc.  861;  Waplea 
on  Attachment  and  Garnishment  (2d  Ed.)  $ 
1018.  Tbls  court,  however,  has  held  that 
probable  cause  is  a  question  of  law,  in  this 
far,  at  least,  that  probable  cause  will  be  pre- 
sumed when  the  action  has  been  commenced 
by  the  advice  of  attorneys  to  whom  has  been 
submitted  all  the  facts  In  the  ca8&  I<evy  t. 


IFlelschner,  Mayer  &  Co.,  12  Wash.  15,  40 
Pac.  384. 

Under  the  provisions  of  our  statute  (Rem. 
&  Bal.  Code,  S  654),  which  makes  proof  that 
there  was  no  reasonable  cause  for  the  at- 
tachment nece.ssary  to  a  recovery  on  an  at- 
tachment bond  for  wrons;ful  attachment,  that 
decision  seems  Inevitable.  But  that  case, 
which  goes  as  far  as  any  to  which  our  at- 
tention has  been  called,  holds  the  presump- 
tion of  probable  cause  arises  from  the  advice 
of  an  attorney  only  when  it  appears  that 
all  of  the  facts  have  been  submitted  to  the 
attorney.  What  facts  and  whether  the  par- 
ticular facts  in  a  given  case  constitute  prob- 
able cause  is  a  question  exclusively  for  the 
court  What  are  the  facts  existing  in  the 
given  case,  where  there  Is  any  controversy 
in  reference  thereto,  Is  a  question  exclusively 
for  the  jury,  unless  a  Jury  is  waived.  Voss 
T,  Bender,  32  Wash.  566,  73  Pac  697;  Bur- 
ton V.  St  Paul,  M.  &  M.  Ky.  Co.,  33  Minn. 
189,  22  N.  AV.  300.  As  pointed  out  In  Voss 
T.  Bender,  these  rules  apply  even  where  the 
attachment  Is  Issued  pursuant  to  the  advice 
of  an  attorney. 

Applying  these  mles  to  the  present  case, 
the  evidence  Justified  a  finding  that  there 
were  no  facts  showing,  or  reasonably  tending 
to  show,  that  the  respondent  was  disposing 
ot,  or  seeking  to  dispose  o^  any  of  Its  prop- 
erty for  the  parpose  of  defrauding  Its  credi- 
tors. Sudi  being  the  particular  facts,  It  fol- 
lows, as  a  matter  of  law,  and  as  a  question 
exclnslTely  for  the  court,  that  they  did  not 
oonstltnte  probable  cause  for  the  Issuance  of 
the  attachment  on  the  grounds  upon  whlidi 
It  was  Issued.  It  appearing  that  the  attor- 
ney, In  giving  his  advice,  acted  upon  imper- 
fect knowledge,  In  that  he  was  not  possessed 
of  all  of  the  f&cts  In  the  case,  his  advice 
does  not  raise  a  presumption  of  reasonable 
cause,  even  under  the  rule  declared  In  Levy 
V.  FlelBChner,  Mayer  &  Co.,  supra,  much  less 
under  that  rule  as  explained  in  Voss  v.  Bold- 
er, supra,  ^e  trial  court  committed  no  er- 
ror In  holding  that  there  was  no  i^obable 
cause  for  this  attachment  and  that  It  was 
wrongfully  issued. 

[4]  8.  We  find  no  merit  in  the  claim  that 
the  court  erred  in  rejecting  evidence  offered 
tending  to  show  reasonable  cause  for  the 
attachment  The  record  shows  that  the 
same  evidence  which  was  at  first  rejected 
was  afterwards  admitted,  and  much  more  of 
the  same  cliaracter. 

4.  Neither  do  we  find  any  merit  In  the 
claim  that  the  evidence  of  damages  was  in- 
sufficient to  sustain  the  judgment  The  dam- 
ages were  confined  to  the  actual  damages. 
Nothing  was  allowed  as  punitive  or  exempla- 
ry damages.  The  coiirt.  In  the  course  of  the- 
trial,  received  no  evidence  of  general  dam- 
ages, but  limited  the  damages  to  those  sus- 
talne*!  on  account  of  the  loss  of  the  use  of 
the  team  of  hors^  We  fall  to  find  that 
the  damages  recovered  were  excessive,  or 
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that  they  were  not  anstat&ed  by  a  fair  pre- 
ponderance of  the  evidence. 
The  judgment  Is  affirmed. 

CROW,  C.  J.,  and  MAIN,  GOSE,  and 
CHADWICK.  JJ..  concur. 


f79  WaBtL  470) 

FRAIR  T.  CASWELL.   (No.  11,688.) 
(Supreme  Court  of  Washington.   May  6,  1914.) 

1.  Appeal  and  Ebbob  (|  272*)— Questions 
Reviewablb—Sufficucnct  of  Evidence 

Exceptions. 

Actual  notice  of  the  flling  of  findings  of 
fact  is  equivalent  to  service  of^  notice  thereof, 
within  the  statute  requiring  the'filing  of  excep- 
tions to  fiodiugs  of  fact  within  five  days  after 
service  of  the  dndings,  or  of  notice  of  the  filing 
thereof;  and  appellant,  who  files  a  motion  for 
new  trial,  though  there  has  been  no  service  of 
the  findings,  or  of  notice  of  filing,  mast  file 
exceptions  within  five  days,  or  the  sufficiency 
of  the  evidence  will  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SI  1611-1619;  Dec.  Dig.  i 

2.  Witnesses  (|  255*)  —  EXAMiKAnoN— Rb- 
FBESHiNQ  Recollection. 

A  party  furnishing  a  bill  of  particulars.  In 
which  each  item  of  damage  demanded  is  set 
forth,  may,  on  the  trial,' uae  the  bill  to  refresh 
his  memory. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  874-890;  Dec.  Dig.  |  256.*] 

3.  Costs  (S  184*)— Witnesses— Taxation. 

Where  the  allegatioas  of  the  complaint 
were  put  in  issue  by  the  answer,  plaintiff  could 
call  witnesses  to  prove  his  cose,  without  antici- 
pating  admissions  of  defendant  by  failure  to  in- 
troduce controverting  evidence;  and  whe« 
plaintiff  recovered  judgment,  the  fees  of  the  wit- 
nesses were  properly  taxed  as  costs. 

\E<\.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  §§  715-736;   Dec.  Dig.  |  184.*] 

Department  2.  Appeal  from  Superior 
Court,  King  County ;  B.  K.  Pendergast,  Judge. 

Action  by  Chester  Fralr  against  E.  W.  Cas- 
well. From  a  Judgment  for  plalntifC,  defend- 
ant appeals.  Affirmed. 

Martin  Korstad  and  Chas.  E.  McAvoy,  both 
of  Seattle,  for  appellant  Leopold  M.  Stern 
and  J.  W.  Russell,  botb  of  Seattle  Xor  re- 
spondent 

FULLERTON,  J.  The  leqMmdent  Inroa^t 
this  action  against  the  appellant  to  recover 
for  an  Injury  to  bis  automobile,  alleged  to 
hare  been  caused  by  the  negligent  act  of  a 
servant  of  the  appellant  On  a  trial  had 
before  the  conrt  sitting  withovt  a  Jury,  find- 
ings of  fact  were  made  In  &vor  of  the  re- 
spondent, on  whidi  a  Judgment  was  entered 
for  S400. 

[1]  The  principal  enrors  assigned  1^  the 
appellant  question  the  suffldency  of  the  evi- 
dence to  sustain  the  findings  and  Judgment 
The  respMident,  however,  insists  that  these 
(luestions  are  not  before  Uie  court,  for  want 
of  sufficient  exceptions  to  the  findings.  The 
objection,  we  think,  is  well  taken.  The 
findings  were  filed  by  the  Jndge  with  the 


clerk  of  the  court  on  May  27,  1913.  On  May 
29,  1813,  the  appellant  moved  for  a  new 
trial.  This  motion  was  heard  and  decided 
adversely  to  the  appellant  on  July  22,  1013, 
and  six  days  later  written  exceptions  to  the 
findings  were  taken  and  filed.  The  statute 
requires  exceptions  to  findings  of  fact,  taken 
In  this  form,  to  be  filed  within  five  days  after 
service  of  the  findings  of  fact  on  the  party 
excepting,  or  after  service  of  a  written  no- 
tice of  the  filing  thereot  There  Is  an  affi- 
davit in  the  record  In  which  It  Is  alleged  that 
no  service  of  the  findings  or  Judgment  was 
made  upon  eituer  the  appellant  or  his  attor- 
neys. But  actual  notice  is  equivalent  to  serv- 
ice, and  It  Is  shown,  by  the  fact  that  the  ap- 
pellant filed  a  motion  for  a  new  trial  on  May 
29,  1913,  that  be  had  actual  notice  of  the  de- 
cision upon  that  day.  To  have  been  in  time, 
the  exceptions  should  have  been  filed  within 
five  days  after  that  date,  and  a  filing  of  such 
exceptions  on  July  28,  1813,  was  Uierefofe 
not  in  time. 

[2J  The  respondent,  on  the  motion  of  the 
appellant  furnished  the  appellant  with  a  bill 
of  particulars,  In  wlilch  he  particularized  the 
several  items  of  damage  caused  the  automobile 
by  the  coUlaion  of  the  team  therewith.  At  the 
trial,  when  the  respondent  was  on  the  stand,  he 
was  unable  to  recall  from  memory  each  of 
the  particular  Items,  and  the  court  permitted 
his  counsel,  over  tiie  <AJectlon  of  the  appel- 
lant, to  call  his  attention  to  the  omitted 
items.  It  Is  objected  that  this  was  error, 
but  we  think  it  proper  practice.  The  items 
were  several  In  uuml>er,  and  It  would  have 
been  remarkable,  had  the  respondent  been 
able  to  recall  each  of  them  without  refresh- 
ing his  m^ory  in  some  matloer.  For  coun- 
sel to  direct  the  witness'  attention  to  the 
items  was  not  only  his  right,  but  bis  duty,  if 
he  is  to  render  his  client  a  full  measure  of 
service. 

[3]  Some  six  certain  witnesses  were  called 
by  the  respondent  and  testified  to  matters 
pertaining  to  the  accident,  and  witness  fees 
for  them  were  allowed  by  the  court  In  the 
taxatlrai  of  the  costs.  It  Is  objected  that  this 
was  Improper,  because,  it  Is  claimed,  they  tes- 
tified to  no  fact  not  admitted  by  the  appellant 
But,  while  It  may  be  true  that  they  testified 
to  facts  which  the  appellant  did  not  contro- 
vert by  evidence,  the  matters  testified  to  tend- 
ed to  support  the  allegations  of  the  complain^ 
all  of  wUch  were  put  la  Issue  by  the  answer. 
The  respondent  could  not  anticipate  admis- 
sions on  the  part  of  the  appellant,  and  it  was 
his  privilege  to  prove  his  case  in  the  stron- 
gest manner  possible.  There  was  no  undue 
accumulation  of  evidence,  and  we  thhik  the 
court  properly  allowed  the  fees  of  the  wUr 
uesses  as  costs. 

The  Judgment  Is  affirmed. 

CROW,  a  J.,  and  MORRIS,  PARKER,  and 
MOUNT,  JJ.,  concur. 
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TAG03IA  RT.  ft  POWER  CO.  t.  CITT  OF 
TACOMA.  (No.U,OlO.) 

iSajweiiM  Coart  of  Washington.  Uaj  7. 1014.) 

1.  EUCTUCITT  (I  4*)— STBEEW— FUiroBIBES 
— COMDITION»— POWVB  OF  CiTT. 

Uoder  Bern.  &  BaL  Code.  I  7507,  sobd.  7, 
■ntborlztnc  cities  of  the  first  class  to  rexutste 
the  use  of  streets,  to  aathoi-ise  or  prohibit  the 
nae  of  elrctricitr  at,  In,  or  on  any  of  the  streets, 
and  to  preBcrihe  the  conditioos  oo  which  the 
aame  may  be  ased,  and  regulate  the  use  tbereut 
a  city  of  the  first  class,  in  granting  a  franchise 
to  a  corporation  to  use  the  streeu  to  furnish 
electricity  for  power  and  beat,  was  authorised 
to  impose  as  a  condition  that  it  should  not  fur- 
nish electricity  for  lighting  or  generating  elec- 
tricity for  lighting,  and  providing  that  the  fran- 
chise should  be  roid  and  subject  to  forfeiture 
in  case  of  a  breach  of  socb  cimdltioii. 

(Ed.  Mote.— For  other  cases,  see  BlectricitT, 
Cent  Dig.  i  1:  Dec.  Dig.  {  4.*] 

2.  ElBCTBICJTT  ({  4*>— FBAKCHISU  — COKDI- 
TI0N8— ABBOOATION. 

Public  Service  Commission  Law  (Lews 
1911,  c.  117)  deals  only  with  questions  of  safe- 
ty, efficiency,  rates,  aod  equality  of  public  serv- 
ice, and  hence  sections  8,  30,  aod  33  did  not 
abrogate  a  condition  in  an  electric  franchise 
previously  granted  by  a  dty  of  the  flrat  class 
to  a  raOway  and  power  company,  providing 
that  it  •honld  not  tumlsh  •lectricity  for  light- 
fng. 

fEd.  Note.— For  other  cases,  see  Electrid^. 
Cent  Dig.  1 1;  Dec;  Dig.  |  4.*] 

S.  ELECTBICirr  Q  4*)— FBA!I0BI8BB— Fobixi- 

TURK. 

Where  a  dty  granted  complainant  company 
a  fruicbise  to  use  the  streets  for  the  distribu- 
tion of  ^ectricity  for  beet  and  power,  and  for 
IlKhting  atreet  cars,  provided  it  should  not  fur- 
nish power  for  lighting  and  generating  elec- 
trid^  for  beating  generally,  and  declarra  that 
the  franchise  sboald  be  void  in  case  of  com- 
plainant's failure  to  perform  any  of  the  condi- 
ttona  specified,  and.  if  the  failure  be  not  cor- 
rected within  80  days  after  notice,  tbe  franchise 
should  be  terminated  and  complainant's  prop- 
erty forfeited  to  the  city,  complainant's  failure 
to  cease  furnishing  electricity  to  a  railroad 
company  for  lighting  for  more  than  80  days 
after  notice  to  desist  was  ground  for  termina- 
tion of  the  franchise  and  forfeiture  of  tbe  prop- 
erty. 

[Ed.  Mote.— For  other  cases,  see  Blectridty, 
Gent  Dig.  I  1;  Dee.  Dig.  |  4.*] 


4.  EuEOTUciTT  ({  4*)— FhAirCHiBU— Foanx- 

TOBX— B  VIDE  NCE. 

In  a  suit  to  enjoin  a  dty  from  forfeiting 
an  electric  franchise  for  aliened  breach  of  a 
condition  binding  complainant  not  to  fumlab 

electricity  for  lighting,  consisting  of  the  fur- 
nishing of  electndty  for  lighting  purposes  to 
a  railroad  company  after  notice  to  desist  evi- 
dence that  it  would  cost  the  railroad  company 
from  $1,000  to  $1,600  to  readjust  its  system 
so  as  to  take  power  for  lights  from  the  city  in- 
stead of  from  complainant  was  immaterial. 

[Ed.  Note.— For  other  cases,  see  Blectridty, 
Cent.  Dig.  I  1;  Dee.  Dig.  i  4.*J 

Department  1.  Appeal  from  Saperlor  Cotirt, 
Pierce  County;  G.  M.  Easterday,  Jadxe. 

Suit  by  the  Tacoma  Railway  &  Power  Com- 
pany against  the  City  of  Taconia.  Judcment 
for  defendant,  and  plaintiff  appeali.  Af- 
firmed. 


Jas.  B.  nowe,  of  Seattle,  end  John  A 
Shackleford,  of  Tacoma,  for  appellaat  T.  L. 
Stiles  and  Fmob  M.  Camahan,  both  of  Ta^ 
ooma,  for  respondenL 

OOSE,  J.  This  Is  a  bill  In  equity  to  enjoin 
the  city  of  Taconia  from  forfeiting  a  fran- 
chise^ Tbe  city  filed  an  answer  and  a  cross- 
complaint,  asking  that  the  frauchlse  be  de- 
clared forfeited.  Issues  were  Jotned,  the 
cause  was  tried,  and  ultiniated  In  a  Judgm«it 
In  favor  of  tbe  city,  terminating  the  fran- 
chise.   The  plaintiff  has  appealed. 

The  respondent,  the  dty  of  Tacoma,  Is  a 
city  of  the  first  class,  and,  since  1893.  has 
owned  and  operated  a  municipal  lighting 
plant  In  1912  it  quallBed  Itself  to  take  over 
the  Mitlre  lighting  bu^ees  of  the  city.  Hie 
appellant  owns  and  operates  a  street  rail- 
way system  In  the  city  of  Tacoma.  In  1800 
the  Legislature  passed  an  act  (Laws  1880, 
p.  131)  classifying  cities,  and  empowering 
cities  of  the  first  class  to  frame  their  own 
charter.  It  also  empowered  them  (Bern.  A 
BaL  Code,  i  7D07.  subd.  7):  *^  lay  out,  ea- 
tabUah,  open,  *  *  *  or  otherwise  im- 
prove streets,  alleys,  avoines,  •  •  •  and 
ta  regulate  and  control  the  use  thereof,  and 
Co  vacate  tlw  same,  and  to  authorise  or  pro- 
hibit tiw  use  of  electricity  at,  in.  or.  upon  any 
of  said  streets,  or  for  other  purposes,  and  to 
prescribe  the  terms  and  conditions  upon 
which  the  same  may  be  so  used,  and  to  regu- 
late the  use  thereoL" 

In  punraance  of  this  power,  the  respond 
ent  flamed  an  Independent  charter,  and 
amended  the  <durter  In  1806,  prohibiting  the 
I^Eislatlve  power  of  the  dt^  from  granting 
to  any  person  or  corporation  a  franchise, 
privilege,  or  right  "to  sell  or  supply  water 
or  electric  lights  within  the  city  of  Tacoma 
to  tbe  dty  or  any  of  Its  Inhabitants,"  as  long 
as  tbe  dty  owns  a  plant  or  plants  tot  that 
purpose  and  la  engaged  in  the  public  duty 
of  supplying  water  or  light,  subject  to  the 
exoqitlon  that  the  dty  might  grant  a  fran- 
chise to  anpply  water  or  electric  light  to 
any  part  of  the  dty  not  supplied  or  furnish- 
ed by  tbe  dty  viaut,  "to  cease  and  determine 
at  such  time  as  tbe  d^  of  Tacoma  shall  fur- 
nish and  provide  water  and  light  In  said  sec* 
tlon  or  part  of  the  dty."  This  amendment 
was  carried  into  the  diarter  of  1900.  In  bar* 
mony  with  tlUs  charter,  the  dty  council  In 
1005  adopted  an  ordinance  granting  to  the 
appellant.  Its  successors  and  assigns,  for  a 
period  of  25  years,  "the  ri^t,  privilege,  au- 
thority, and  frandilse"  to  erect  and  main- 
tain poles,  lines,  and  conduits,  and  to  stretch 
wires  thereon  along,  across,  and  underneath 
the  streets  and  alleys  of  the  dty,  for  the  pur- 
pose of  transmitting,  distributing,  and  selling 
electric  current,  to  be  furnished  and  used  for 
the  purpose  of  furnishing  "i>ower  and  heat, 
or  either  of  them,"  for  poveer  and  beating 
purposes,  and  "for  lighting  street  cars,"  sna 
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providing  that  It  should  not  "furnish  power 
to  be  used  for  lighting  or  generating  electric- 
ity for  lighting."  It  was  provided  that  the 
Htipulatlons  in  the  ordinance  should  not  pre- 
vent the  city  from  granting  the  appellant, 
"by  special  permit,"  the  right  to  furnish  elec- 
tric current  "for  lighting  purposes,"  subject 
to  the  provisions  of  the  city  charter  and  the 
laws  of  the  stat^  "such  permit,  however,  to 
be  revocable  at  any  time  at  the  option  of  the 
city." 

The  ordinance  further  provided :  "Sec.  2. 
That  each  and  every  right,  privilege  and 
authority  and  franchise  by  this  ordinance 
granted,  shall  without  the  passage  of  any 
resolution,  ordinance  or  any  action  of  any 
kind  whatsoever,  on  the  part  of  the  dty  of 
Tacoma,  be  null  and  void  and  absolutely  of 
no'  effect,  upon  the  failure  of  said  grantee. 
Its  successors  or  assigns,  to  i}erfonn  any  and 
all  of  the  conditions  in  this  ordinance  speci- 
fied and  mentioned,  for  a  period  of  thirty 
days  after  notice  shall  have  been  served  upon 
said  grantee,  its  successors  and  assigns,  by 
the  commissioner  of  public  works  of  said 
city,  under  the  directions  and  authority  of 
the  city  council  of  said  dty  to  the  effect  that 
said  city  will,  if  said  failure  Is  not  corrected 
before  the  expiration  of  thirty  days  from  the 
serving  of  said  notice,  consider  this  fran- 
chise null  and  void  and  absolutely  of  no  ef- 
fect because  of  the  failure  of  said  grantee.  Its 
successors  or  assigns,  to  perform  any  and  all 
of  the  conditions  in  this  ordinance  specified; 
and  in  the  event  of  the  forfeiture  of  the 
franchise  hereby  granted,  on  account  of  the 
breach  of  any  of  the  conditions  herein,  the 
said  grantee.  Its  successors  or  assigns,  shall 
also  forfeit  and  surrender  to  the  city  of  Ta- 
coma, all  poles,  lines,  wires,  or  other  prop- 
erty that  may  be  located  or  constructed  in 
parsuance  hereof,  within  the  dty  of  Tacoma, 
unless  the  same  are  removed  within  sixty 
days  thereafter  and  said  streets,  all^s  and 
public  places  from  whlch^  they  are  removed 
put  In  good  condition,  and  the  same  shall 
tberenpon  become  and  be  the  property  of  said 
dty  of  Tacoma." 

Another  section  of  the  ordinance  provided 
that  the  grant  was  subject  to  the  rlg^t  of  the 
dty  at  any  time,  on  30  days'  notice  to  the 
grantee,  to  repral,  change,  or  modify  the 
grant  If  the  frandiise  granted  was  not  ezer< 
cised  In  accordance  with  the  provistona  of 
the  ordinance;  *'and  the  dty  conndl  reserves 
the  rl^t  so  to  do,  and  this  section  shall  be 
conddered  as  a  cumulative  and  additional 
remedy  to  that  provided  by  section  2  of  this 
ordinance." 

Another  section  of  the  ordinance  In  express 
terma  reserved  to  the  dty  the  right  to  main- 
tain and  operate  an  electric  light,  heat,  and 
power  plant 

The  appellant  filed  an  acceptance  of  the  or- 
dinance as  follows:  "And  the  said  Tacoma 
Railway  &  Power  Company,  by  Its  manager 
and  upon  due  authority  of  Its  board  of  di- 


rectors, agrees  to  l>e  bound  by  the  conditions, 
limitations,  and  obligations  set  forth  and 
contained  in  said  ordinance." 

In  December,  1908,  the  appellant  entered 
Into  a  contract  with  the  Northern  Pacific 
Railway  Company,  wherein  It  obligated  it- 
self to  furnish  to  that  company,  at  Its  depot 
in  the  dty  and  at  its  shops  In  South  Tacoma, 
all  the  electric  power  that  It  uses  "for  power 
purposes  and  for  lighting  purposes,  for  a 
period  of  ten  years  from  the  date  of  said  con- 
tract" On  the  2d  day  of  AprU,  1913.  the 
city,  then  being  qualified  to  take  over  all  the 
lighting  business  within  its  boundaries,  pass- 
ed a  resolution  revoking  the  permit,  which 
it  had  theretofore  granted  to  the  appellant, 
to  furnish  electric  current  for  lighting  pur- 
poses, and  providing  that  from  and  after 
April  15th  following  It  should  cease  to  fur- 
nish any  current  for  that  purpose.  On  April 
21st  following  the  council  passed  a  resolu- 
tion, redtlng  that  the  appellant  was  then 
supplying  electric  current  to  be  used  direct-, 
ly  and  indirectly  for  lighting  purposes.  The 
resolution  directed  the  commissioner  of  pub- 
lic works  to  notify  the  appellant  that  hi 
case  of  failure  to  comply  with  the  terms 
and  conditions  of  the  ordinance  before  the 
expiration  of  30  days  after  service  of  the 
notice,  the  city  would  consider  the  franchise 
granted  by  the  ordinance  null  and  void,  and 
would  claim  a  forfeiture  of  all  poles,  wires, 
lines,  and  other  property  located  or  con- 
structed in  pursuance  of  the  ordinance,  un- 
less the  same  should  be  removed  within  60 
days,  as  spedfled  In  section  2,  and  that  the 
council  would  repeal  the  ordinance.  The 
notice  was  served  on  April  23d.  The  appel- 
lant declined  to  comply  with  the  notice,  and, 
on  the  22d  day  of  May,  commenced  this  ac- 
tion, praying  that  the  appellant  be  enjoined 
from  repealing  the  ordinance  or  declaring  the 
same  null  and  void,  and  praying  that  It  be 
enjoined  from  asserting  a  forfeiture.  The 
dty  answered,  setting  forth  the  matters  and 
things  to  which  we  have  adverted,  and  pray- 
ing that  the  appellant  be  enjoined  from  fur- 
nishing electric  power  in  the  dty,  to  be  used 
directly  or  indirectly  for  Hinting  purposes; 
and  that  the  ordinance  to  whldi  reference 
has  been  made,  "and  every  tight,  prlvU^, 
authority,  and  franddse  granted  thereby," 
be  forfdted,  and  declared  to  be  null  and  void. 
It  was  adjudged  that  all  the  powers  granted 
tor  the  ordinance  had  been  forfaited  by  the 
appellant  In  continuing  to  fondsh  the  NorUi- 
ern  Pacific  Railway  Company  with  power  tor 
lighting;  that  the  ordinance  .should  be  null 
and  void  and  of  no  further  effect;  that  the 
appellant  should  be  no  longer  entitled  to 
exerdse  any  privileges  under  it  "except  to 
remove  Its  poles,  lines,  wires,  and  other 
property  from  the  streets  of  said  dty";  that 
the  appellant  be  enjoined  from  maintaining 
poles,  lines,  or  stretching  or  maintaining 
wires  thereon,  in,  over,  upon,  or  across  tb(f 
streets  or  alleys  of  the  dty,  and  from  trana- 
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mltting  electric  cnrrent  over  said  lines  or 
wires  tor  the  purpose  of  famistainK  "power 
or  beat,  or  for  any  other  pQrpoae"  arising 
out  of,  or  dependent  upon,  such  ordinance. 
It  was  farther  adjudged  that,  unless  the  ap- 
pellant shall,  "within  slx^  days  after  the 
entry  of  this  decree,  remove  ita  poles,  wires, 
and  other  property  from  the  streets,  alleys, 
and  public  places  of  the  dty,  tiie  same  shall 
be  thereupon  forfdted  to,  and  be  the  prop- 
erty of,  the  dty  of  Tacoma." 

The  api>eal  presents  four  prindpal  ques- 
tions: (1)  Was  the  condition  in  the  ordinance 
that  the  appellant  should  not  furnish  elec- 
trldty  for  lighting  purposes  a  valid  one; 
that  is,  did  the  dty  liave  the  power  to  so  limit 
the  franchise?  (2)  If  so,  was  the  llmitatioD 
abrogated  by  the  public  service  commission 
law  (Laws  1911,  p.  543)?  (3)  Did  the  refusal 
of  the  appellant  to  discontinue  furnishing 
power  to  the  Northern  Padfic  Railway  Com- 
pany for  lighting  purposes  warrant  the  court 
in  adjudging  a  forfeiture?  (4)  Did  the  court 
commit  error  In  excluding  certain  testimony? 
These  questions  will  be  treated  in  the  order 
stated. 

[1]  In  respect  to  the  flrst  question,  there 
seems  little  room  for  a  difference  of  opinion. 
The  statute  quoted  (Rem.  &  Bal.  Code.  §  7507. 
subd.  7)  expressly  empowers  cities  of  the  first 
class  to  regulate  and  control  the  use  of 
streets,  and  to  "authorize  or  prohibits  the 
use  of  electrldty  at,  in,  or  upon  any  of  the 
streets,"  and  to  prescribe  the  terms  and  con- 
ditions upon  which  the  same  may  be  used, 
and  to  regulate  the  use  thereof."  Broader 
language  could  hardly  be  used.  It  is  obvious 
tliat  the  Legislature  Intended  to,  and  did, 
vest  the  dty  with  the  whole  of  the  state's 
police  power  touching  the  subject-matter. 
State  ex  rel.  Telegraph  Co.  v.  Spokane,  24 
Wash.  53,  63  Pac.  1116;  Western  U.  TeL  CO. 
v.  Richmond.  224  U.  S.  160,  32  Sup.  CL  449, 
59  1*.  Ed.  710;  Coverdale  v.  Edwards,  155 
Ifld.  374,  68  N.  E.  495. 

In  the  Ctoverdale  Case,  in  considering  a 
similar  question,  the  court  said:  "The  un- 
qualified right  to  grant  or  refuse  at  discretion 
carries  with  It  the  right  to  impose  any  terms 
on  the  grant  not  torUdden  by  law." 

Authority  from  the  Legislature  to  regulate 
and  control  the  use  of  the  streets,  to  vacate 
them,  to  authorize  or  prohibit  the  use  of 
etectrid^  upon  the  streets,  and  to  prescribe 
the  terms  and  conditions  upon  which  the 
same  may  be  used,  and  to  regulate  the  use 
thereof,  Is  so  broad  In  its  nature  that  it  is 
dear  the  Legislature  Intended  to  empower 
dtles  of  the  first  class  to  hedge  any  such  priv- 
ileges with  all  the  conditions  that  the  state 
itself  could  imiKise.  The  charter  adopted  by 
the  people  in  pursuance  of  this  authority 
shows  that  the  people  intended  to  reserve  to 
themselves  the  exclusive  right  to  furalsb 
light  to  the  dty  and  Its  inhabitants,  to  the 
»>xtent  of  the  ability  of  the  city,  and  no  stat- 
ute has  been  dted  which  qualifies  or  limits 


the  right  of  the  people  of  cities  of  the  first 
cla^s  to  do  80. 

The  authorities  dted  by  tbe  aK)dlant  are 
upon  facts  and  conditions  so  variant,  and  up- 
on statutes  so  dissimilar,  tiut  they  afford 
little  or  no  aid  in  the  solution  of  the  ques- 
tion. In  Crawford  Elec.  Co.  v.  Knox  County 
Power  Co.,  110  Me.  285,  86  AtL  119,  it  was 
held  that  electric  power  Was  a  commodity, 
and  that  the  right  to  tumldk  It  for  light  and 
power  is  not  a  sovwelgn  privilege,  but^a 
business  which  was  open  to  any  individual 
without  qpedal  legislative  grant,  provided  he 
secured  a  penult  from  the  mnnldpal  officers. 

[1]  In  respect  to  the  public  service  com- 
mission law  and  sections  8, 30,  and  33,  whldi 
are  relied  upon  the  appellant.  It  seems 
suflldent  to  say  that  that  law  deals  only  with 
the  questions  of  safety,  ti&cieacy,  rates,  and 
equality  of  public  service.  The  power  to 
grant  a  limited  franchise  Is  sttU  In  the  dty. 
No  power  was  given  to  the  public  service 
commlsdon  to  grant;  modify,  or  abrogate 
franchises  or  contracts  arlsii«  out  of  tiau- 
cblses,  except  in  regard  to  rates  and  the  reg- 
ulatlon  of  service  in  respect  to  its  safety, 
ddtcy,  and  equality.  It  was  nc^  the  purpose 
of  ttus  act  to  oilarge  franchises,  or  to  require 
the  performance  of  acts  being  exercised  un- 
der a  franchise  which  could  not  be  legally 
exercised,  or  tor  a  loi^r  p»iod  than  such 
acts  could  be  legally  exerdsed.  The  appel- 
lant has  dted  State  ex  reL  Webster  v.  Su- 
perior Court,  67  Wash.  37, 120  Pac  861,  Ann. 
Cas.  1913D,  78;  Seattle  Blea  Go.  v.  City  of 
Seattle  (D.  O)  206  Fed.  955;  and  Worcester 
V.  Street  Ity.  Co.,  196  U.  S.  539,  25  Sup.  Ct 
327,  49  U  Ed.  591.  In  the  Webster  Case  it 
was  held  that  the  right  to  fix  the  rates  <a 
telephone  companies  was  vested  In  the  public 
service  commission.  In  Seattle  Elec.  Co.  v. 
Seattle,  Judge  Rudkln  held  that  the  public 
service  commission  law  irtthdrew  from  dtles 
the  power  to  fix  rates  for  street  car  service. 
In  the  Worcester  Case  it  was  held  that  the 
state  had  the  power  to  abrogate  the  limita- 
tions and  ctrnditloDB  <$>ntained  In  a  franchise. 
None  of  these  cases  are  apposite  to  the  ques- 
tion before  us. 

[S]  The  forfdture  was  adjudged  under 
section  2  of  the  ordinance,  which  we  have 
quoted.  The  authority  to  declare  the  forfei- 
ture Is  80  dearly  expressed  as  to  remove  the 
question  from  the  sphere  of  debate.  The  or- 
dinance authorized  a  forfeiture  of  the  fran- 
chise for  a  breach  of  any  of  Its  conditions, 
and  provided  for  a  forfeiture  of  all  poles, 
lines,  wires,  or  other  property  located  or 
constructed  in  pursuance  of  the  ordinance, 
"unless  the  same  are  removed  within  sixty 
days,  and  said  streets,  alleys,  and  public 
places  from  which  they  are  removed  pot  in 
good  condition,  and  the  same  shall  thereupon 
become  and  be  the  property  of  said  dty  of 
Tacoma."  An  additional  remedy  was  given 
to  the  dty  to  repeal,  change,  or  modify  the 
grant  for  a  breach  of  Its  conditions  upon  .TO 
days'  notice.   But  this  section  expressly  pro- 
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Tides  that  the  remedy  thereby  reserved  Is 
"cumulatlTe  and  additional"  to  the  remedy 
provided  in  section  2.  The  resolution  of 
April  2d  revoked  the  special  permit  thereto- 
fore given  to  the  appellant  to  furnish  elec- 
tricity for  lighting  purposes,  to  become  effec- 
tive on  April  15th.  "The  resolution  of  April 
2l8t  gave  the  appellant  notice  that  the  city 
would  terminate  its  franchise  altogether  if 
It  did  not,  within  30  days,  cease  to  furnish 
electricity  for  lighting.  It  further  gaye  no- 
tice that,  upon  a  failure  to  comply  with  Its 
demands,  it  would  claim  a  forf^ture  of  all 
instrnmentalitles  used  in  pursuance  of  the 
ordinance,  unless  the  same  were  removed 
within  60  days,  as  specified  In  section  2  of 
the  ordinance.  The  appellant  disregarded 
both  resolutions,  and  continued  to  furnish 
current  for  lighting  after  the  30  days  had  ex- 
pired. No  reason  is  suggested  why  the  for- 
feiture should  not  have  been  declared,  other 
than  the  equitable  maxim  that  equity  abhors 
a  forfeiture,  and  that  courts  will  always  pro- 
ceed with  great  caution  in  directing  the  for- 
f^ture  of  a  franchise,  and  will  only  do  so  in 
dear'  cases.  These  principles,  of  course, 
mean  that  ordinarily  property  will  not  be 
declared  forfeited  where  the  franchise  or 
contract  leaves  a  discretion  In  the  court  It 
Is  well  settled  that  a  city  may  declare  a  for- 
fdture  of  a  franchise  where  matters  of  sub- 
stance or  of  contract  have  not  been  complied 
with  by  the  benefldary.  State  a  ni.  Syl- 
vester T.  Superior  Court,  60  Wash.  279,  111 
Pac.  10;  0nlon  Street  R.  Go.  t.  (Xrcutt 
Judge,  113  tDcb.  604.  71  N.  W.  1073;  Cover- 
dale  T.  Edwards^  155  Ind.  874,  68  N.  E.  405; 
BeUevllle  r.  CtttseDs*  Horse  By.  Co.,  152  lU. 
171,  88  n:     084,  26  L.  B.  A.  681. 

In  the  Michigan  case  the  dty  was  proceed- 
ing  r^larly  to  declare  the  relator's  fran- 
diise  forfeited  upon  grounds  expressly  re* 
served  In  the  ordinance^  The  relator  thereup- 
on filed  a  Mil  in  equity  to  restrain  the  dty 
fnnn  taking  the  threatened  action.  The  court 
held  that  the  city  vras  luroceedlng  4n  exact 
accordance  witii  the  terms  of  the  ordinance 
and  could  not  be  restrained.  In  the  Sylvester 
Case  an  ordinance  repealing  a  franchise  was 
sustained,  on  the  ground  that  the  franchise 
had  not  been  accepted  within  the  time  pre- 
iji-rlbed  in  the  ordinance,  although  no  express 
power  to  do  so  was  reserved. 

The  ai^lant  cites  and  relies  upon  Wake- 
field V.  Village  of  Theresa,  126  App.  Div.  88, 
109  N.  T.  Supp.  414 ;  City  of  Topeka'v.  Water 
Co.,  68  Kan.  340,  49  Pac  70;  Illinois,  etc., 
V.  Doud,  105  Fed.  120,  44  0.  0.  A.  880,  52 
U  K.  A.  481;  State  v.  Real  Estate  Bank,  6 
Ark.  605.  41  Am.  Dec.  109;  People  v.  Los 
Angeles,  etc.  Gas  Co.,  150  Oal.  557,  88  Paa 
108;  Commonwealth  v.  Newport,  etc..  Turn- 
pike Co.  (Ky.)  97  S.  W.  875.  In  the  Wakefield 
Case  the  contract  did  not  provide  for  a 
forfeiture.  Moreover,  the  equities  of  the 
owner  of  the  lighting  plant  were  so  pre- 
ponderant tliat  It  would  have  been  a  gross 


miscarriage  of  Justice  to  declare  a  forfeiture. 
In  City  of  Topeka  v.  Water  Co.,  a  forfeiture 
of  a  franchise  was  sought  upon  grounds  not 
covered  by  the  forfeiture  clause  contained  in 
the  ordinance,  but  for  an  alleged  breach  of 
other  parts  of  the  ordinance.  The  court  de- 
nied a  forfeiture,  for  the  reasons  stated,  and 
upon  the  familiar  equitable  principle  that 
equity  does  not  look  with  favor  upon  for- 
feitures, and  will  not  ordinarily  declare  a 
forfeiture  under  such  circumstances  where 
there  Is  another  adequate  remedy.  Illinois, 
etc.,  V.  Doud  is  substantially  to  the  same  ef- 
fect 

In  State  v.  Real  Estate  Bank,  It  was  said: 
"Where  the  Legislature  has  prescribed  cer- 
tain conditions  upon  which  a  corporation 
shall  forfeit  Its  franchises,  those  conditions 
supersede  the  common  law.  and  they  alooe 
will  constitute  a  Just  ground  of  forfeiture. 
But,  where  the  act  of  Incorporation  is  silent 
as  to  what  shall  create  a  forfeiture,  the  com- 
mou'Iaw  doctrine  is  in  full  force.  •  •  • 
Courts  will  always  lean  against  a  forfeiture." 

In  People  v.  Los  Angeles,  etc.,  Gas  Co.  tbe 
defendant  was  exercising  a  right  given  by  the 
Constitution  of  the  state  where  no  power  of 
forfeiture  was  reserved.  In  Commonwealth 
V.  Newport,  etc.,  Turnpike  Co.  the  court  said 
that,  the  Legislature  not  having  defined  the 
causes  for  a  forfeiture  of  the  franchise,  a 
broad  discretion  rested  in  the  courts  to  be  ex- 
ercised In  an  equitable  manner. 

The  testimony  shows  that  the  appellant 
furnished  electric  power  to  the  Northern  Fa- 
dfic  Railway  Company  both  at  its  depot  and 
at  Its  shops  in  Sonth  Tacoma.  at  2^00  volts, 
and  that  tbe  railway  company  did  Its  own 
transforming.  The  appellant  sought  to  show 
that  the  dty  was  not  In  a  position,  at  tbe 
time  it  served  its  notice,  or  within  tbe  .80 
days,  to  take  over  the  whole  load  at  South 
Taooma.  The  evidence  makes  It  clear  that  tt 
was  able  to  supply  the  railway  company  with 
powor  for  lighting  purposes. 

[4]  This  is  all  the  dty  by  either  of  Its  res- 
olutions sought  to  do.  Tbe  ai^lant  (nrther 
sought  to  show  that  It  would  cost  the  railway 
company  Hem  $1,000  to  $1,500  to  readjust  its 
system  so  ttS  to  take  power  for  lU^ts  trom 
the  city.  This  is  beside  the  question.  The 
record  shows  that  the  dty  was  in  a  posititm 
to  supply  the  railway  company  with  all  need- 
ed power  for  lighting  purposes  upon  short  no- 
tice. Moreover,  the  railway  company  Is  not 
here  complaining.  It  is  apparent  from  the 
record  that  the  railway  company  could  have 
qualified  Itself  to  receive  power  from  the 
dty  for  all  its  lighting  purposes  within  the 
30  days;  at  least,  it  is  not  shown,  and  no 
attempt  was  made  to  show,  that  it  could  not 
do  so.  Under  these  drcumstances.  It  Is  not 
necessary  to  apply  the  rule  that  a  Judgment 
will  be  held  In  abeyance  where  the  rights  of 
a  public  service  company  are  Involved,  to  tbe 
end  that  the  public  service  will  not  be  ham- 
pered. 
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The  appellant  also  offered  to  prove  a  con- 
TersatioD  with  the  respondent's  ■uperiotend- 
ent  of  lights  and  with  its  city  attorney,  prior 
to  the  passage  and  service  of  the  resolution 
of  April  2lst  This  was  excluded  by  the 
court,  upon  the  ground  that,  upon  that  date, 
the  city  itself  took  definite  action,  of  which 
the  appellant  was  duly  adTised.  There  was 
DO  error  In  the  rejection  of  any  of  this  testi- 
mony. 

The  appellant,  after  the  service  of  the  sec- 
ond notice,  and  for  more  than  the  30-day 
period  named  in  the  resolution  and  fixed  in 
the  ordinance,  proceeded,  in  wUlfol  disre- 
gard of  the  limitations  of  the  city  charter, 
the  ordinance,  and  the  notice,  to  supply  cur- 
rent for  lighting  purposes  to  the  Northern 
Pacific  Bailway  Company,  and  cannot  there- 
fore complain  that  it  has  been  held  to  the 
terms  of  Its  bond. 

Counsel  say  In  their  reply  brief  that  the  de- 
cree of  forfeiture  "Includes  the  lines  by  which 
the  power  for  operating  the  street  cars  of  ap- 
pellant is  transmitted  from  the  city  limits 
to  the  central  station.**  We  find  nothing  in 
the  record  to  Justly  this  statement  The 
judgment  is  limited  to  the  franchise  ta  ques- 
tion and  the  InstmmentalltleB  erected  and 
used  thereonder. 

Affirmed. 

CROW,  a  J.,  and  ELUS.  UAIS,  and 
CHADWICE.  3J.,  concnr. 


(79  Wash.  CM) 

MALMO  r.  8HUBABT.    (No.  11.607.) 

(Snprame  Ooart  of  Waihlngtoo.  May  8,  1914.) 

1.  Salbs  (I  465*)— Coif  DmoHAL  Salks—  Fii/ 
iRG  OF  ConnAO^RBSiDKNOB  or  GoaPOSA- 

TION. 

The  residence  of  a  corporation,  within  Rem. 
*  BaL  Code.  |  3670.  requirioK  filing  of  a  con- 
tract of  conditional  sale  In  the  county  wliere 
the  buyer  resides,  is  where  it  has  its  principal 
place  of  business. 

(Ed.  Note.— For  other  cases,  see  Sales,  Gent. 
Dig.  1 1353;  Dec  Dig.  {  465.*) 

3.  Sales  (i  465*}— GoNDmoifAX.  Sale  Con- 
TRAcr— Failubs  to  Fil>— Rights  or  Iic- 

MEDtATB  PaBTIBB. 

As  between  the  immediate  parties  to  a 
condicionat  sale  contract,  their  rights  are  not 
disturbed  by  failure  to  AM  It.  as  required  by 
Rem.  &  BaL  Code,  |  8670,  to  proteet  the  seller 
aeamst  purchasers  from  and  creditors  of  the 
buyer. 

_rEd.  Note.— For  other  caaes,  see  Sales,  Gent. 
Dig.  S  1353;  Dec  Dig.  1  465.*] 

8.  Sauu  <|  474*)— GonomoNAi.  SALE»-rn.- 

IHO  or  Contbacx^"Ceedito«." 

"Creditors,"  within  Rem.  A  Bal.  Code,  1 
8670.  making  absolute,  as  to  sobsequeut  good 
faith  creditors,  a  conditional  sale  contract, 
where  the  property  is  placed  in  the  buyer's  pos- 
•essioD,  unless  filed  as  provided,  are  those  only 
who  have  acquired  some  kind  of  lien,  and  do  not 
Include  general  onsecnred  creditors  extending 
credit  vftbont  knowledge  of  the  delivery  or  pos- 
session of  the  property.  •  - 
_^rEd.  Note.— For  other  casesv  see  Sales,  Cent 
Dig.  H  1391-1402 ;  Dec.  Dig.  |  474.* 

For  other  definitions,  see  Words  and  Phrases, 
tcL  2,  pp.  1713-1727;  voL  8,  pp.  7622,  7623.]' 


Department  2.  Appeal  from  dnpertor 
Court,  King  County;  Everett  Smith,  Judge. 

Intervention,  in  the  action  of  C.  Ualmo 
against  the  Washington  Rendering  &  Ferti- 
lizer Company  and  others,  by  the  Puget 
Sound  Machinery  Depot,  to  reclaim  property 
from  Charles  Shubart,  receiver.  Judgment 
for  the  receiver,  and  Intenrvner  appeals.  Be* 
versed  and  remanded. 

Ira  BroDson,  of  Seattle,  for  appelUnt 
WlUett  ft  Oleson.  of  Seattle,  for  respondent 

MORRIS.  J.  [1]  The  Question  here  sub- 
mitted la  whether  or  not  an  unrecorded  con- 
ditional sale  contract  Is  good  as  against  a 
recover  representing  subsequent  general  cred- 
itors. Our  statute  (Rem.  &  BaL  Code,  S  3670), 
provides  that  contracts  of  this  character, 
where  the  property  is  placed  In  the  posses- 
sion of  the  vendee,  shall  be  absolute  as  to 
subsequent  creditors  in  good  faith,  unless,. 
wUhln  ten  days  after  taking  possession,  a 
memorandum  of  the  sale  be  filed  in  the  au* 
ditor's  oflSce  of  the  county  where  the  vendee 
realdes.  The  vendee  in  this  Instance  was  a 
conwratlon  having  its  princlj^l  place  of 
business  at  Seattle,  in  King  county.  Its  resi- 
dence, therefore,  in  legal  contemplation,  was 
in  King  county,  although  the  property  cov- 
ered by  the  contract  was  in  Kitsap  county. 
The  vendor  filed  the  contract  in  Kitsap  coun- 
ty. This  was  not  a  compliance  with  the  stat- 
ute, and  the  contract  must  be  regarded  as  not 
filed  within  the  meaning  of  the  law.  First 
National  Bank  v.  WUcox.  72  Wash.  473,  130 
Pac  756,  131  Pac.  203. 

[2,  81  The  appellant  contends  that,  inas- 
much as  we  liave  held  In  Heal  v.  Coal  & 
Coke  Co..  71  Wash.  225,  128  Pac  211,  and 
Pacific  Coast  Biscuit  Co.  v.  Oswald,  137  Pac 
483,  that  the  word  "creditors,"  in  the  chattel 
mortgage  statute,  means  creditors  who  have 
acquired  some  form  of  lien  on  the  mortgaged 
property,  a  like  reasoning  demands  giving  a 
like  meaning  to  the  word  "creditors"  in  the 
condltioual  sales  statute,  while  respondent 
contends  there  la  such  a  distinction  between 
the  two  Instruments  that  the  reason  for  the 
first  holding  will  not  support  apiiellant's  con- 
tention. The  distinction  between  the  two  in- 
struments  is  not  to  be  denied.  A  chattel 
mortgage  Imposes  a  Hen  upon  personal  prop- 
erty to  which  the  mortgagor  has  title  and 
wblch  Is  generally  in  his  possession,  while  a 
conditional  sale  contract  evidences  only  a 
change  of  possession  of  the  property  from 
the  vendor  to  the  vendee  and,  contrary  to  the 
conunon-law  rale  that  possession  evidences 
ownership,  gives  notice  that  the  ownership 
does  not  follow  possession  but  remains  In 
the  vendee.  The  one  instrument  evidences  a 
Hen  against  the  legal  title ;  the  other  hi  the 
assertion  of  the  legal  title  as  agalnnt  the  pre^ 
sumption  of  possession.  The  purpose  of  requir- 
ing a  public  record  in*  both  cases  la  the  same, 
•o  far  as  the  rights  of  creditors  are  concern- 
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ed ;  that  Is,  to  prevent  the  one  In  possession 
of  the  property  from  pledging  It  to  secure 
the  debt  of  one  creditor,  and  then  using  it 
as  an  unincumbered  araet  to  Incur  other  ob- 
ligations. As  between  the  parties  themselves, 
there  is  no  distinction  between  the  two  in- 
struments In  that  the  failure  to  record  does 
not  disturb  the  rights  of  the  immediate  par- 
ties. Wlttlei^orbin  Hach.  Co.  v.  Martin. 
47  Wash.  123,  91  Pac.  fSSS.  There  Is  therefore 
no  good  reason,  so  far  as  we  can  discover, 
that  demands  a  holding  that  the  third  per- 
sons, whose  rights  are  piotected  in  the  one 
statute,  are  of  a  different  class  from  those 
whose  rights  are  protected  in  the  other.  If, 
therefore,  the  word  "creditors,"  in  the  chattel 
mortgage  statute,  means  those  only  who  have 
acquired  some  form  of  Hen,  by  the  same  pro- 
cess of  reasoning  the  same  meaning  must  be 
given  to  the  same  word  In  the  conditional 
sales  statute,  since  the  purpose  of  both  stat- 
.  utes  is  the  same.  There  can  be  no  gu^tion 
but  that  au<^  a  rule  follows  the  great  weight 
of  authority.  York  Mnfg.  Co.  v.  Cassell,  201 
U.  S.  344,  26  Sup.  OL  481,  50  L.  Ed.  782; 
Holt  V.  Crucible  Steel  Co.,  224  U.  S.  262.  32 
Sup.  Ct  414,  66  U  Ed.  756;  In  re  Great 
Western  Mnfg.  Co.,  152  Fed.  123,  81  C.  C.  A. 
341;  Dunlop  v.  Mercer,  156  Fed.  545,  86  O. 
O.  A.  435;  John  Deere  Plow  Co.  v.  Anderson, 
174  Fed.  816,  98  C.  O.  A.  523 ;  Hamilton  v. 
Beggs  Co.  (O.  a)  179  Fed.  949;  Nauman  v. 
Bradshaw,  193  Fed.  350,  113  C  O.  A.  274; 
Big  Four  Imp.  Co.  v.  Wright,  207  Fed.  535, 
125  C.  O.  A.  577,  47  L.  R.  A.  (N.  S.)  1223; 
Am.  Clay  Mach.  Co.  v.  Brick  Co.,  87  Conn. 
369,  87  Atl.  731 ;  Clark  v.  Richards  Lumber 
Co.,  68  Minn.  282,  71  N.  W.  389;  Bradley, 
Clark  &  Co.  v.  Benson,  93  Minn.  91,  100  N. 
W.  670. 

The  creditors  represented  by  the  receiver 
in  this  case  were  general,  unsecured  credi- 
tors, who  had  extended  credit  to  the  insol- 
vent without  knowledge  that  the  property  de> 
scribed  in  the  conditional  sale  contract  had 
been  delivered  to  or  was  in  the  possession  of 
the  Insolvent.  It  follows  that,  as  against 
them,  the  conditional  sale  contract  is  good. 

The  Judgment  is  reversed.  The  cause  will 
be  remanded  for  the  entry  of  a  new  decree  in 
accordance  herewith. 

CROW,  a  J.,  and  PARKER  and  MOUNT, 
JJ.,  concur. 


<79  Wash.  549) 

CARLSON  T.  DRCSE  et  nx.    (No.  11,661.) 

(Supreme  Conrt  of  Washington.    May  8,  1914.) 

1.  Rbfobmation  of  iNsntnuEnxs  ($  36*)  — 
Complaint— .SupPioiBHCT. 

Under  Rem.  &  Bal.  Code,  |  268,  subd.  2, 
requiring  a  complaint  to  contam  a  plain  ana 
concise  statement  of  the  facta  constituting  tlie 
cause  of  action,  the  complaint,  in  a  suit  to  re- 
form a  deed,  wbicli  alleges  tliat  the  erantor 
stalted  off  a  definite  tract  containing  2^  acres, 
exclusive  of  roads,  and  gave  the  grantee  an 
earnest  money  recdpt.  and  later  conveyed  2^ 
acres.  Including  the  roads,  that  the  difference 


between  the  amount  conveyed  and  the  amount 
claimed  was  about  half  an  acre,  and  that  the 
purchase  price  was  $2,500  per  acre,  states  a 
cause  of  action  based  on  a  material  and  mutual 
mistake. 

[Ed.  Note.— For  other  cases,  see  Reformatioa 
of  InstnunentB.  Cent  Dig.  |fi  141-146;  Dec 
Dig.  S  36.»] 

2.  Appeal  and  Eebob  (|  1170*)— Questions 
Reviewable— Defects  in  Pleadings. 

Where  evidence  admitted  under  objection 
showed  sufficient  ground  for  reforming  a  deed, 
the  defect  In  the  complaint  for  the  reformation 
of  the  deed,  arising  from  failure  to  state  the 
mistake  with  sufficient  definiteness,  was  not 
availing  on  appeal. 

[Ed.  Note.— For  other  caae^  see  Appeal  and 
Error,  Cent  Dig.  8§  4032,  4066.  4(f75.  4098, 
4101,  4454.  4540-45& ;  Dec  Dig.  |  llfo.*] 

3.  Refobmation  of  Ihsibuuekts  (I  45*)— 

GbOUN  DS— E  VIDENCB. 

To  warrant  a  reformation  of  an  instrument, 
the  evidence  must  be  clear  and  convincing  that 
it  is  not  what  the  parties  intended  it  to  be. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Gent  Dig.  fi  157-193;  Dec. 
Dig.  S  46.*] 

4.  Rbfobmation  of  Instbuments  (J  45*)— 
Mistake— Evidence — Sufticienct. 

In  a*8uit  to  reform  a  deed,  evidence  held  to 
justify  a  finding  of  a  material  and  mntnal  mis- 
take m  the  deed. 

[Ed.  Note. — For  other  cases,  see  Beformatiun 
of  Instruments,  Gent  Dig.  H  157-193;  Dec. 
Dig.  I  45.*] 

5.  Refobmation  of  Instbdmentb  (|  2S*)— 

MiSTA  KE— EXIDENCE— SUPFICIENCT. 

A  deed  of  real  estate  may  be  reformed  so 
as  to  carry  out  the  actual  intention  of  the  par- 
ties, where  there  has  been  a  material  and  mu- 
tual mistake,  but  no  fraud,  though  the  mistaiie 
ma;  be  due  to  the  negligence  of  one  or  both  of 
the  parties. 

[Ed.  Note, — For  other  cases,  see  Reformation 
of^nstruments.  Cent  Dig.  SS  84r-90;  Dec.  Dig. 

6.  Refobmation  of  iNsrstniKNTs  (|  32*)— 
Time  to  Sub— Laches. 

A  delay  of  two  years  in  suing  to  reform 
a  deed  does  not  bar  toe  action,  where  the  dela.v 
has  not  prejudiced  defendant 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  SS  119-121;  Dec. 
Dig.  i  32.*] 

Department  1.  Appeal  from  Superior 
Court,  yaklma  County ;  Tbos.  E.  Gradj-, 
Judge. 

Action  by  Gus  T.  Carlson  against  Daniel 
L.  Druse  and  wife.  From  a  Judgment  for 
plaintiff,  defendants  appeaL  Modified  and 
affirmed. 

McAulay  ft  Mdgs,  of  NorUi  Taklma.  for 
appellants.  Davis  ft  Northland,  of  North 
Taklma,  for  respondent 

G08E.  J.  This  action  was  brought  to  re- 
form a  deed.  Decree  for  the  plaintiff.  The 
defendants  have  appealed. 

The  complaint  allies,  in  snbstance,  that 
the  appellants  owned  5H  acres  of  land,  def- 
initely describing  it,  jncluding  a  road  along 
the  west  side  of  the  tract  33  feet  in  width, 
and  a  road  along  the  north  idde  of  the  tract 
20  feet  In  width;  that  the  respondent  pur- 
diased  the  north  2%  acres  of  the  tract  at  $2,- 
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•BOO  per  acre,  after  tbe  appellant  husband 
iiad  measnred  the  gronnd  and  set  a  stake  to 
mark  the  aontb  boundary  line;  that  upon 
the  same  day  the  appellant  preiuired  and  de- 
llTered  an  earnest  money  rec^pt,  reciting 
that  he  had  rec^ved  the  flrst  payment  **on 
purchase  prlix  of  two  and  one-half  acres  of 
land,"  a  part  of  a  deflnltely  described  tract ; 
that  later  the  appellants  conveyed  to  the  re- 
spondent 2^  acres  of  land,  including  both 
roads;  that  tbe  lands  staked  off.  Including 
the  roads,  contained  about  3  acres;  and  that 
after  the  execution  of  the  earnest  money  re- 
ceipt, the  appellants  moved  the  stake  north 
about  45  feet,  and  took,  and  have  since  beld 
possession  of,  such  strip  of  land.  The  re- 
ceipt and  the  deed  are  made  part  of  the  com- 
plaint, and  will  be  more  fully  set  forth  later. 
The  prayer  Is  for  a  reformation  of  the  deed 
so  as  to  embrace  the  lands  staked  off,  by 
metes  and  bounds  description. 

[1]  A  general  demurrer  to  the  complaint 
was  Interposed  and  overruled.  This  is  the 
flrst  error  claimed.  While  it  would  liave 
been  better  pleading  to  describe  the  tract  of 
land  which  the  respondent  claims  to  have 
purchased,  by  metes  and  bounds,  yet  we  think 
the  complaint  states  a  cause  of  action.  In 
substance  it  alleges  that  tbe  appellant  stak- 
ed off  a  definite  tract  of  land  containing  2% 
acres  exclusive  of  roads,  gave  the  respondent 
an  earnest  money  receipt,  and  later  conveyed 
him  2%  acres,  including  the  roads.  The  dif- 
ference between  the  amount  conveyed  and 
the  amount  claimed  is  about  a  half  acre. 
The  purchase  price  was  $2,500  per  acre.  Tbe 
mistake,  if  any,  was  a  material  one,  and 
the  facts  alleged  sufficiently  show  that  the 
mistake  was  mutuaL  Our  statute  (Rem.  & 
Bal.  Code,  S  25S,  subd.  2)  require  that  a 
complaint  shall  contain  a  plain  and  concise 
statemeut  of  the  facts  constituting  the  cause 
of  action.  In  this  class  of  cases  the  com- 
plaint most  show  the  real  agreement,  tbe 
written  one,  and  wherein  the  writing  falls 
to  embody  tbe  real  agreement  34  Cy&  970, 
972,  973.  The  complaint  discloses  a  material 
and  mutual  mistake,  and  points  out  the  mis- 
take with  sufficient  definlteness.  Murdoch  v. 
I^nard,  15  Wash.  142,  45  Pac.  751 ;  Dennis 
V.  Northern  Pacific  R.  Co.,  20  Wash.  320,  55 
Pac.  210;  Bosrabaum  v.  Evans,  63  Wash. 
506,  115  Paa  1054;  Bruce  t.  Grays  Harbor 
Dmg  Co.,  68  Wash.  668.  123  Pac.  1075. 

[2]  Moreover,  should  it  be  conceded  that 
the  complaint  was  defective,  if  the  evidence, 
although  admitted  under  objection,  discloses 
suffitd^t  reason  for  reforming  the  deed,  the 
error  will  be  treated  as  technical  and  un- 
availing at  this  stage  of  the  proceedlngar. 
SJons  V.  Occidental  Fish  Co.,  138  Pac.  313. 
In  tluit  case  the  court  said:  "But  a  different 
rule  obtains  when  the  trial  court  treats  a 
defective  complaint  as  suMdent,  and  permits 
each  side  to  fully  present  his  evidence  upon 
the  real  tesue  in  the  case.  In  sudi  instances 
tSAg  co-irt  is  enjoined  hy  statute  to  hear  sucb 


causes  upon  their  merits,. disregard  all  tech- 
ntcalltlea,  and  to  consider  all  amendments 
which  could  have  been  made  as  made.  Rem. 
&  BaL  Code.  1  1752  (P.  C.  81,  1 1255).  True, 
if  it  appears  that  the  complaining  party  has 
been  surprised  or  misled  by  the  want  of  suffi- 
cient allegations  in  tbe  pleadings,  and  has 
thereby  been  prevented  from  fully  present- 
ing his  case  to  the  jnry,  the  error  is  fatal  to 
the  verdict;  but  nothing  of  this  sort  appears 
In  the  present  record."  The  same  may  be 
said  of  the  case  at  bar.  Both  parties  subml^ 
ted  testimony  in  support  of  their  respective 
views  of  the  transaction. 

[3]  To  warrant  a  reformation,  the  evidence 
must  be  clear  and  convincing  that  the  writ- 
ing is  not  what  the  parties  intended  it  to  be. 
Dennis  v.  N.  P.  R.  Co.,  supra;  Rosenbaum  v. 
Evans,  supra ;  Bruce  v.  Grays  Harbor  Drug 
Co..  supra.  In  Beverly  v.  Davis,  recently  de- 
cided, we  held  that  clear  and  convincing  evi- 
deuce  was  required  to  establish  that  an  abso- 
lute deed,  with  an  option  to  repurchase,  was 
Intended  as  a  mortgage. 

[4]  The  crucial  question  In  this  case  is, 
Have  tbe  respondents  shown  a  mutual  mis- 
take by  clear  and  convincing  evidence?  Aft- 
er the  appellant  husband  set  a  stake  to  repre- 
sent the  south  boundary  of  the  tract,  he 
drew  with  his  own  band,  and  delivered  to  the 
respondent,  an  earnest  money  receipt  as  fol- 
lows :  "No.  Yakima,  Wn.  April  20tb,  1910.  Re- 
ceived of  Gus  T.  Carlson,  one  hundred  dol- 
lars, first  payment  on  purchase  price  of  two 
and  one-half  acres  of  land,  being  a  part  of 
the  northwest  quarter  of  the  southeast  quar- 
ter of  the  southwest  quarter  of  section  twen- 
ty-three, township  thirteen  north,  range 
eighteen,  east  of  W.  M.  The  purchase  price 
being  six  thousand  two  hundred  aod  fifty 
dollars."  On  the  lOtb  day  of  May  following, 
the  appellants  executed  and  delivered  to  the 
respondent  a  statutory  warranty  deed,  where- 
by they  convjeyed  to  him  the  "north  2%  acres 
of  north  %  of  west  H  of  west  30  acres  In 
S.  E.  %  of  S.  W.  U  of  section  23,  township 
13  north,  range  18,  E.  W.  M."  Tbe  respond- 
ent's testimony  is  that,  at  the  suggestion  of 
one  Hasselstrom,  he  looked  over  the  appel- 
lant's land,  and  that  on  the  20th  day  of  April. 
1910,  he  and  Hasselstrom  called  upon  the  ap- 
pellant husband  with  a  view  to  making  a 
purchase;  that  the  appellant  and  Hassel- 
strom measured  the  tract  with  a  tapellne: 
that  tbey  began  at  the  south  and  measured 
along  the  east  side  of  the  west  road;  that 
the  appellant  set  a  stake,  and  said  to  tbe  re- 
spondent that  the  north  2%  acres  "comes  to 
about  there,"  "  'just  about  here,'  but  he  did 
not  say  exactly  to  an  inch** ;  that  tbe  stake 
marked  the  south  boundary  of  the  north 
2V&-acre  tract;  that  the  appellant  then  re- 
turned to  bis  home;  that  about  a  half  hour 
later  the  respondent  and  Hasselstrom  went 
to  the  appellant's  home  and  Informed  him 
that  the  respondent  would  take  the  north  2^ 
acres;  that  the  appellant  then  drew  with  his 
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own  band  and  delivered  the  earnest  money 
receipt  Kespondeiit  farther  testlfled  that 
tbe  Dortb,  east,  and  west  lines  were  not  point- 
ed out,  and  that  only  on^  stake  was  set 
Tbe  parties  all  aj^ree  that  tbls  stake  was  set 
on  the  east  side  of  tbe  west  road.  Hassel- 
strom  satd  that  there  was  but  one  measure- 
ment and  one  stake  set;  that  tbe  measure* 
ment  was  made  i^long  tbe  east  tAie  of  the 
west  road.  All  tbe  parties  agree  that,  at  tbe 
time  the  measnrement  was  being  made,  and 
at  the  time  tbe  receipt  was  given  and  tbe 
deed  executed,  there  was  nothing  said  about 
roads.  Tbe  respondent  testified  that  some 
time  in  June  he  discovered  that  the  stake  had 
been  moved  to  the  north  a  distance  of  about 
42  feet  One  of  his  attorneys  testified  that 
in  F^ruary,  1912,  when  be  was  discussing 
with  the  appellant  tbe  moving  of  the  stake, 
appellant  denied  having  any  knowledge  that 
the  stake  bad  been  moved,  but  In  a  later  con- 
versation admitted  that  be  himself  had 
moved  it  and  said  be  ass^ed  as  a  reason 
for  moving  the  stake  that  he  had  made  a  mis- 
take in  his  measurements,  and  that  he  had 
moved  and  reset  the  stake  to  correct  the  er- 
ror. This  the  appellant  denies.  This  wlt- 
'ness  further  testified  that  In  the  several  in- 
terviews be  had  with  the  appellant  the  lat- 
ter mentioned  no  other  stake.  Tbe  appel- 
lants owned  5^  acres  of  land,  which  includ- 
ed two  highways,  one  along  the  west  side  33 
feet  in  width,  and  one  along  tbe  north  side, 
20  feet  in  width.  Tbe  appellant  testified 
that  he  owned  acres,  including  the  roads; 
that  he  measured  off  the  south  acres  fol- 
lowing the  east  line  of  tbe  west  road,  and  set 
a  stake ;  that  he  then  measured  another  half 
acre  and  laid  a  weed  to  represent  the  south 
boundary  of  the  north  2%  acres.  He  said: 
"I  did  not  suppose  we  would  need  two  stakes, 
as  I  supposed  be  would  know  which  piece  be 
wanted.  I  said,  'Mr.  Carlson,  If  yon  take  the 
south  2%  acres,  this  will  be  ^our  comer.' 
♦  •  *  Then  we  measured  on  over,  •  •  • 
and  measured  a  half  acre  more.  We  had  no 
stake,  and  I  looked  around  and  found  a  large 
weed,  or  something  of  tbe  kind,  and  put  down 
right  there."  He  testified  that  some  two 
weeks  after  the  execution  of  the  earnest  mon- 
ey receipt  he  moved  the  stake  and  reset  It 
at  the  point  where  he  had  laid  the  weed,  that 
tbe  weed  was  then  In  place,  and  that  he  In- 
tended to  sell  "subject  to  tbe  roads,"  but  said 
nothing  about  roads.  He  admits  that  the 
stake  was  set  Just  east  of  the  east  Hue  of 
the  west  road.  Upon  this  testimony  we  think 
the  court  was  warranted  In  concluding  that 
there  was  but  one  comer  marked,  and  that 
corner  was  intended  to  be  the  southwest  cor- 
ner of  the  north  2%  acres.  It  seems  Improb- 
able that  the  appellant  would  have  placed  a 
weed  to  mark  the  boundary  line  of  orchard 
land  that  be  was  selling  at  $2,500  an  acre. 

The  decree  provides  tbat  the  appellants 
shall  execute  a  deed  to  the  respoudent  con- 
taining a  description  by  metes  and  bounds 
which  includes  both  roads  subject  to  the  ease- 


ments of  the  two  roads,  and  which  with  the 
roads  contains  about  three  acres.  In  this  we 
think  the  learned  trial  conrt  was  In  error. 
The  respondent  does  not  daim  to  have  par- 
<^ased  21^  acres  plus  the  roads.  His  <daiu 
is  ttiat  he  purchased  2^  acres  exclusive  of 
the  roads.  He  admits,  however,  that  before 
making  the  punAase,  when  he  was  looking 
over  the  land  witb  Hasselstrom,  the  latter 
told  him  that  one-half  of  the  north  road 
(which  was  40  feet  in  width)  "comes  off  of 
tbe  tract"  Hasselstrom  testified  be  told  the 
respondent  that  there  was  20  feet  of  the 
north  tract  embraced  in  the  north  road.  We 
think  it  is  clearly  implied  from  all  tbe  tes- 
timony that  tbe  respondent  intended  to  pur- 
chase the  north  2^-acre  tract  IncludlDg, 
but  subject  to,  the  north  road.  Both  roads 
were  plainly  visible.  He  was  not  advised, 
however,  that  any  part  of  the  west  road  bad 
been  taken  from  the  appellants'  land.  Hence 
It  could  not  have  been  his  intention  to  pur- 
chase subject  to  the  west  road. 

[B]  The  appellants  argue  that  the  mistake 
was  the  result  of  tbe  respondent's  negligence, 
and  that  be  cannot  have  bis  deed  reformed. 
If  this  were  true,  there  would  be  few  con- 
tracts reformed.  Mistakes  In  written  luatni- 
ments  are  usually  due  to  negligence  upon  the 
part  of  one  or  both  the  parties,  where  there 
is  no  fraud.  This  court  has  uniformly  taken 
the  view  that  conveyances  of  real  property 
may  be  reformed  so  as  to  effectuate  the  ac- 
tual intention  of  the  parties  where  there  has 
been  a  material  and  mutual  mistake,  and 
where  that  mistake  has  been  shown  by  clear 
and  convincing  evidence.  Dennis  v.  North- 
ern Pacific  R.  Co.,  supra;  Rosenbaum  v.  Ev- 
ans, supra.  In  the  first  of  these  cases  Judge 
Dunbar,  speaking  for  the  court,  said:  •  • 
Where  tbe  minds  of  the  parties  have  met, 
but  through  mistake,  no  matter  whose,  the 
written  Instrument  does  not  correctly  state 
the  agreement  which  the  parties  actually 
made,  then  It  may  be  reformed  so  as  to  ex- 
press that  which  the  parties  intended  it 
should  express." 

[6]  It  Is  argued  that  the  delay  In  the  com- 
mencement of  this  action — about  two  years 
— should  bar  a  recovery,  or  at  least  should 
create  an  Inference  against  the  respondent's 
version  of  the  transaction.  The  respondent 
testified  that  be  told  the  appellant  in  July, 
1910,  that  the  description  in  the  deed  was  not 
correct ;  that  It  did  not  give  him  as  much 
land  as  be  was  entitled  to  have.  The  delay 
has  not  resulted  to  the  prejudice  of  tbe  ap- 
pellants. They  have  had  the  possession  of 
and  the  proceeds  of  the  land  since  they  reset 
the  stake.  The  tract  was  planted  to  bearing 
fruit  trees  at  the  time  of  tbe  purchase.  There 
being  no  Intervening  rights,  the  delay  Is  not 
material.  Toung  v.  Jones,  72  Wash.  277,  IK) 
Pac.  90. 

We  think  the  decree  should  be  modified  so 
as  to  give  tbe  respondent  2^  acres  of  land. 
Including  the  SO-foot  strip  along  the  north 
side,  which  is  sutdect  to  an  easement  for  a 
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public  highway,  and  so  as  to  give  Urn  an 
easemejit  In  the  public  hlithway  lying  along 
the  weet  side  of  the  tract 

The  case  will  be  remanded,  with  directlODS 
to  BO  modl^  the  decree. 

CROW,  a  J.,  and  ELLIS,  MAIN,  and 
CHADWICK,  JJ.,  concur. 


<79  Wuh.  m) 

STAXiE)  T.  MARDESICH  «t  aL   (No.  11,588.) 

(Sopreme  Goort  of  WasUnrtoii.   April  2S, 
1914.) 

1.  CoifSPiBACT  <{  43»)—lN»oBicATioB— Vic- 
tims or  GOMSPIBAOT— DBBIQHAnOn. 

Where  a  conBplr&cy  to  directed  agaiast  a 
particulnr  person,  he  should  be  designated  In 
the  information;  bnt,  if  the  conspiracy  is  not 
directed  againat  a  particiilar  person,  it  may  he 
properly  diargcd  aa  an  istanded  wrong  against 
a  class  of  persons  or  the  general  puhDc.  with- 
out a  more  specific  designation. 

[Ed.  Xote.— For  other  cases,  see  Conspiracy, 
Cent.  Dig.  II  79,  80,  84-80;  Dec  Dig.  |  4S.*J 

2.  CONSnBACT  n  43*}— iNfOBKATION— BKQUI-* 

BTrea. 

Where  an  information  charged  defendants 
with  conspiracy  to  prevent  others  from  fishing 
in  the  waters  of  Puget  Sound  who  did  not  be- 
long to  a  certain  association,  the  informatioo 
was  not  objectioDable  for  failure  to  aTer  that 
the  persons  whom  the  defendants  conspired  to 
prevent  from  fishing  had  a  lawful  right  to  en- 
gage in  that  business. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent.  Dig.  H  70,  80,  84-08;  Dec.  Dig.  {  43.*] 

8.  COHBWBACT  (I  47*)— BTTDBNCE, 

In  a  prosecution  for  conspiracy  to  prevent 
persons  not  connected  with  defemtonts'  organ- 
isation from  fishing  in  Puget  Sound,  evidence 
held  to  sustain  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent.  Dig.  H  lOS-107:  Dec.  Dig.  |  47.*] 

4.  CmoHAL  Law  (|  112*)— VEirvB-OoirsPiB- 

ACT. 

Where,  in  a  prosecution  for  conspiracy,  it 
appeared  that  an  overt  act  pursuant  to  the  con- 
smracy  was  committed  in  W.  county,  and  that 
the  conspiracy  was  continued  in  that  county, 
Uie  Tenne  was  properlv  laid  there,  though  the 
conspiracy  was  formed  in  another  county. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  220-226.  23&;  Dec  Dig.  | 
112.*] 

G.  Criuihal  Law  (J  814*)—lNSTauonoif— Ap- 
plication—Co  wspibaot. 

Where  defendants  were  indicted  for  con- 
spiracy to  prevent  any  one  outside  a  certain 
combine  from  fishing  in  the  waters  of  Puget 
Sonnd,  the  offense  was  complete  when  the 
^reement  or  confederation  constitnting  the 
eonaiHracy  was  formed:  and  hence  it  was  not 
error  to  refuse  to  charge  that  defendants 
could  not  be  convicted  for  having  hindered  or 
Interfered  with  any  white  man  fishing  on  an 
Inifian  reservation. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Low,  Cent  Dig.  1821, 1833,  1839,  1860,  18ti5, 
1883,  1890,  1924.  1979-1085,  1987;  Dec  Dig. 
I  814.*] 

6.  CoiiePIBACT  (I  46*)— OVKBT  ACT. 

Where  defendants  were  indicted  for  con- 
spiracy to  prevent  the  taking  of  fish  from  Pug- 
et Sound  by  persons  not  members  of  defend- 
airts'  combination,  overt  acts  done  in  pursu- 
ance of  the  conspiracy  did  not  constltate  the 


crime,  but  were  only  evidence  that  the  con- 
spira(7  continned  np  to  the  time  the  acts  were 
committed. 

[Ed.  Note.— For  other  rases,  see  Conspiracy, 
Cent  Dig.  ||  104,  107;  Dec  Dig.  |  46.*] 

7.  COKSPIBACT  (fl  27*)— OVEBT  ACT8— B^OBCE. 

Where  defendants  were  charged  with  con- 
spiracy to  prevent  persons  not  belonging  to  a 
certain  combination  from  taking  fish  from  the 
waters  of  Fuget  Sound,  It  was  not  necessary 
that  overt  acts  committed  pursuant  to  such 
conspiracy  should  be  characterized  by  force,  as 
such  acts  might  consist  of  threats,  intimidation, 
or  interfering  or  threatening  to  interfere  with 
any  tools,  implements,  or  property  belonging  to 
or  used  by  another. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent  Dig.  H  ^  SO;  Dec.  Dig.  |  27.*] 

Department  1.  Appeal  from  Superior 
Court,  Whatcom  Gonnty;  Ed.  E.  Hardin, 
Judge. 

Andro  Mardeslcb  and  others  were  convict- 
ed of  conspiracy,  and  they  appeal.  Affirmed. 

S.  M.  Bruce,  of  Belllngbam,  for  ap[>ellant8. 
Frank  W,  BUby  nod  W.  A.  Martin,  both  of 
Belllngiiafai,  for  the  State. 

MAIN,  J.  'Eba  defendants  were  charged 
with  the  crime  of  conspiracy.  The  amended 
Information,  after  deslgnatlDg  the  defendants 
by  name,  charged:  "Then  and  there  being  In 
Whatcom,  cdnn^.  Wash.,  on  or  about  the 
14tb  day  of  i^l,  1012,  the  said  defendants 
did  thea  and  there  unlawful^  and  wUlfnlly 
conspire,  confederate,  and  agree  together 
that  they  would  prevent  any  person  or  per- 
sons from  fishing  In  the  open  waters  of  Puget 
Sound,  except  such  person  or  persons  aa 
ndg^t  agree  to  Join  with  said  defendants  In 
said  occupattcm,  and  In  accordance  with  the 
terms  of  said  agreement,  and  did  then  and 
there  by  Oureats,  force,  and  intimidation,  and 
by  interfering  and  threatening  to  interfere 
with  the  pri^rtT  of  certain  other  persons 
then  and  there  used  for  fishing  In  the  open 
waters  of  Puget  Sonnd,  prevent  certain  other 
persons  from  fishing,  and  frwn  the  use  and 
employment  of  their  property  In  said  fishing ; 
fishing  In  the  open  waters  of  Puget  Sonnd 
then  and  there  being  a  lawful  occupation  in 
wfai<4i  any  pnwn  or  p»sons  had  the  rl^t 
to  engage  in  under  the  laws  of  the  United 
States  and  the  state  of  Washington.  And  so 
the  prosecnUng  attorn^,  as  aforesaid,  doth 
accuse  the  said  Andro  Mardeslch,  Jack  Trud- 
vlch,  John  Naterlln,  Steve  Onsl(^  Nldt  Mar- 
deslch. V.  Prettlglani,  Tony  BuratovlSh,  Peter 
Covlch,  Nidt  Fiamengo,  Lucas  Carr,  Dick 
Eenk,  of  the  crime  <tfcons{^racy,  all  of  whldi 
Is  contrary  to  the  form  of  the  statute  In  such 
case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  Wadilng- 
ton."  To  this  information,  each  of  the  de* 
fendants  pleaded  not  guilty.  The  trial  re- 
sulted In  a  convlctltm.  Motion  for  new  trial 
being  made  and  ovoruled,  the  defendants 
appeal. 

It  is  argued  that  the  Information  chaises 
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no  crime,  Id  that  it  does  not  charge  the  ap- 
iwllants  wltb  Intention  to  injure  any  person 
In  particular,  and  does  not  aver  the  persons 
whom  the  appellants  sought  to  prerent  from 
taking  fish  were  citizens  of  the  state  of  Wash- 
ington, or  qualified  to  engage  in  the  business 
€t  fishing  for  a  living.  From  a  reading  of 
the  informatlcHi,  it  appears  that  the  appel- 
lants were  chained  with  unlawfully  conspir- 
ing and  confederadiig  together  for  the  pur- 
pose of  preventing  any  person  or  persons 
from  fishing  for  herring  in  the  open  waters 
of  Paget  Sound,  except  such  person  or  per- 
sons as  might  agree  to  Join  with  the  appel- 
lants. It  Is  further  charged  that  the  appel- 
lants, by  threats,  force,  and  IntlmidatloD,  and 
by  interfering  and  threatening  to  Interfere 
with  certain  other  persons,  did  prevent  other 
persons  from  fishing,  and  from  the  use  and 
omployment  of  their  property  therein. 

The  charge  of  conspiracy  Is  founded  upon 
Rem.  &  Bal.  Code,  $  2382,  wherein  it  ts  pro- 
vided :  "Whenever  two  or  more  persons  ^all 
conspire  •  •  •  (5)  to  prevent  another 
from  exerdsing  any  lawful  trade  or  calling, 
or  from  doing  any  other  lawful  act,  by  force, 
threats  or  intimidation,  or  by  interfering  or 
threatening  to  interfere  with  any  tools.  Im- 
plements or  property  belonging  to  or  used  by 
another,  or  with  the  use  or  employment  there- 
of, *  *  •  every  such  person  shall  be  guilty 
of  a  gross  misdemeanor."  By  this  statute, 
two  or  more  persona  are  guilty  of  conspiracy 
when  they  agree  or  confederate  together  to 
prevent  another  from  exercising  any  lawful 
trade  or  calling,  or  from  doing  a^y  other 
lawful  act,  by  force  or  threats  or  Intimida- 
tion, or  by  Interfering  or  threatening  to  Inter- 
fere with  any  tools,  implements,  or  property 
belonging  to  or  used  by  another. 

Section  2383  of  the  same  act  provides:  "In 
any  proceeding  for  (a)  violation  of  section 
2382,  It  shall  (not)  be  necessary  to  prove  that 
any  overt  act  was  done  In  pursuance  of  such 
unlawful  conspiracy  or  combination."  By 
this  section,  it  should  be  noted,  an  overt  act 
Is  not  a  necessary  element  of  the  crime. 

[1]  The  first  objection  to  the  information 
Is  that  it  does  not  allege  any  specific  persons 
against  whom  the  conspiracy  was  directed. 
But  It  was  not  necessary  to  so  allege.  The 
rule  Is  that,  where  a  conspiracy  is  directed 
against  a  particular  person,  he  should  Redes- 
ignated in  the  indictment  or  information; 
bat,  where  the  conspiracy  is  not  directed 
against  any  particular  person,  tt  may  be 
ctiarged  as  an  intended  wrong  against  a 
claM  of  persons  or  tbe  general  public,  with- 
ont  a  more  specific  designation.  1  Wharton. 
(Jrlminat  Evidence  (lOth  Ed.)  1  93;  8  Gyc;  p. 
H64. 

In  Cyc,  at  tbe  volume  and  page  mentioned, 
the  rule  is  stated  In  this  language:  "Where 
the  conspiracy  Is  directed  against  a  particu- 
lar person,  or  the  object  of  the  conspiracy 
has  been  effected  so  that  the  person  or  per- 
fions  Intended  can  be  ascertained,  he  or  they 


should  be  designated  by  name,  or  the  reason 
why  such  designation  is  not  made  should  be 
stated:  but,  where  no  intent  aa  to  any  partic- 
ular person  was  formed.  It  should  charge 
an  intended  wrong  against  some  person,  per- 
sons, or  class  of  persons,  or  the  general  pob- 
iic,  wittiout  designating  any  particular  iodi- 
vldual." 

[2]  Neither  is  the  information  faulty.  In 
that  It  falls  to  aver  that  the  persons  whom 
the  appellants  conspired  to  prevent  from 
fishing  liad  a  lawful  right  to  ragage  in  that 
business.  To  so  hold  would  be  to  indulge 
the  presumption  that  the  appellants,  and 
those  associated  with  them,  were  tbe  only 
persons  who  had  a  right  to  fish  for  herring 
in  the  open  waters  of  Puget  Sound.  The 
mere  statement  of  the  proposlUon  carries  its 
own  refutation.  The  information  answers 
the  requirements  of  the  law  in  a  charge  of 
the  crime  of  conspiracy. 

[3j  The  sufficiency  of  the  evidence  to  sus- 
tain the  charge  of  conspiracy  is  challenged. 
Much  space  In  the  brief  of  the  appellants  la 
devoted  to  this  question.  The  record  is  long, 
and  it  would  be  impossible  to  epitomize  here- 
in the  testimony.  There  waa  not  only  direct 
evidence  of  the  formation  of  the  conspiracy, 
and  of  the  connection  of  tbe  appellants  there- 
with, but  there  were  facts  and  circumstances 
shown  by  the  proof  from  which  it  might  rea- 
sonably be  inferred.  There  was  sufildent  evi- 
dence to  sustain  the  convlctiwi.  The  evi- 
dence on  behalf  of  the  appellants  would  es- 
tablish their  innocence ;  but  the  questloo,  un- 
der the  conflicting  evidence,  waa  for  the  Jury. 
During  the  spring  of  the  year  1912,  at  dlflei^ 
ent  times,  there  were  engaged  in  fishing  for 
herring  within  the  boundaries  ot  Jefferson, 
Island,  and  Whatcom  counties  ai^roxlmately 
150  men  of  Austrian  birth  and  certain  Scan- 
dinavians. White  within  the  Jurisdiction  of 
Jefferson  county  they,  that  Is,  the  Austrlans 
and  the  Scandinavians,  entered  Into  a  com- 
blnatloo  by  which  they  were  to  fish  tt^ether 
and  divide  the  proceeds ;  the  purpose  being  to 
control  the  sale  price  of  the  product.  After 
this  arrangement  had  been  consummated, 
they  agreed  and  confederated  together  that 
they  would  prerent  any  one  from  fishing  for 
herring  in  the  open  waters  of  Puget  Sound, 
unless  such  person  or  persons  Joined  the  com- 
bination. Tbe  Scandinavians,  being  unwill- 
ing to  participate  In  the  means  necessary  to 
prevent  others  from  fishing,  withdrew  from 
the  combine.  It  was  not  the  agreement  to 
maintain  the  price  of  herring  that  constitut- 
ed the  conspiracy;  but  It  was  the  nnder- 
Btanding  and  agreement  among  them  to  pre- 
vent others  from  engaging  in  the  business 
of  fishing  for  herring. 

[4]  The  venue  In  the  present  case  Is  laid  in 
Whatcom  county.  In  order  to  sustain  this, 
one  of  two  things  is  necessary:  Either  that 
the  conspiracy  was  continued  and  brought  jn- 
to  that  county,  or  that  an  overt  act  in  pur- 
suance of  it  there  took  place.  After  the  form- 
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ation  of  tbe  coneplracy,  and  the  withdrawal 
of  the  Scandinavians  therefrom,  the  Anstri- 
ans  aa  well  as  the  Scandlnaviana  went  Into 
Island  county,  and  from  there  into  Whatcom 
county,  seeking  the  location  where  the  flshlng 
for  herring  was  supposed  to  be  the  best 
After  the  Scandlnarians  had  withdrawn  from 
the  combine,  th^  continued  fishing.  There  Is 
evidence  that  the  conspiracy  was  continued 
the  Anstrians  In  Whatcom  county.  There 
was  also  evidence  of  an  overt  act  in  pursu- 
ance thereof  committed  tai  that  county.  But 
it  Is  claimed  thkt,  If  any  overt  act  were 
done,  it  was  committed  In  preventing  the 
Scandinavians  from  fishing  on  the  Lumml 
Indian  reaervetlon,  where  neither  they  nor 
any  other  white  man  had  a  r^t  to  fish. 
This  contention  cannot  be  sustained.  There 
is  direct  and  poslttve  evidence  that  the  Ans- 
trians did  Interfere  with  an  Indian  there, 
whose  rights  to  fish  upon  the  reservation 
cannot  be  questioned. 

[6]  Error  is  also  sought  to  be  predicated 
upon  the  refusal  of  the  trial  court  to  iustroct 
the  jury  that  the  appellants  could  not  be  con- 
victed for  having  hindered  or  Interfered  with 
any  white  man  fishing  on  the  reservation. 
In  this  we  think  there  was  no  error.  The 
chaige  against  the  defendants  was  not  that 
of  hindering  or  Interfering  with  any  one  In 
the  taking  of  flab,  but  was  the  conspiring 
to  prevent  any  one  outside  the  combine  from 
fiishlng.  The  ofilense  is  complete  when  the 
agreement  or  confederation  constituting  the 
conspiracy  is  formed.  It  is  not  necessary 
that  an  act  In  pursuance  thereof  be  commit- 
ted. In  1  Bishop,  New  Criminal  Law,  i  432, 
it  is  said;  "The  mere  conspiring  of  two  or 
more  persons  to  do  a  wrong  is  an  adequate 
act  of  crime  without  any  step  taken  In  pursu- 
ance of  the  con^lracy." 

[S]  The  evidence  showing  Interference  of 
the  appellants  with  the  Scandinavians,  even 
though  It  occurred  upon  the  reservation,  was 
admissible  as  showing  an  overt  act.  This 
overt  act  was  not  the  crime,  but  only  evi- 
dence that  the  conspiracy  continued  up  to  that 
time.  In  8  Cyc.  p.  687,  the  law  is  stated 
thus:  "The  venue  in  an  indictment  for  con- 
spiracy may  be  laid  In  the  county  In  which 
the  agreement  was  entered  Into,  or  in  any 
county  In  which  an  overt  act  was  done  by 
any  of  the  conspirators  In  furtherance  of  the 
c(»umon  design.  If  the  conspiracy  Is  entered 
Into  within  the  Jurisdiction  of  the  court,  the 
parties  thereto  are  triable  In  that  jurisdic- 
tion, notwithstanding  the  offense  was  to  be 
committed  without  the  jurisdiction ;  and.  If 
a  conspiracy  is  formed  without  the  jurisdic- 
tion, an  overt  act  committed  by  one  of  the 
conspirators  within  tiie  jurisdiction  is  evi- 
dence of  the  crime  within  the  jurisdiction 
where  the  overt  act  Is  committed." 

[71  The  overt  acts  shown  bj  the  evidence 
were  not  characterized  by  force ;  hut  this  was 
not  necessary.  Sncb  acts  may  he  by  threats, 


intimidation,  or  Interfering  or  threatening  to 
interfere  with  any  tools,  implements,  or  prop- 
erty belonging  to  or  used  by  another. 

Finding  no  error,  the  judgment  wlU  be  af- 
firmed. 

CBOW.  C  J.,  and  ELLIS,  GOSE,  and 
OHADWIGK,  JJ.,  concur. 


(79  Waali.  564) 
HUKLEY-MASON  CO.  v.  AMERICAN 
BONDING  CO.    (No.  11,900.) 
(Supreme  Court  of  Washington.   May  S,  1914.) 

ManiciPAz.  CoBPOBATiONs  (S  346*)— Public 
luPRovEUENTS— Bonos— CoNomoM  —  "Sup- 
ply." 

Where  the  bond  of  a  contractor  for  a  dty 
improveineDt  provided  thst  be  Bhould  pay  all 
laborers,  mechanics,  subcontractors,  and  mate- 
rialmen, and  all  persons  wlio  should  supply  the 
principal  or  subcontractors  with  provisiona  and 
supplies  for  the  carrying  on  of  the  work,  and  all 
just  debts,  dues,  and  demands  incurred  in  the 
performance  of  the  work,  the  word  "eupplies" 
covered  and  included  tbe  rental  value  of  a 
pumpr  and  hmst  derrick  needed  and  rented  by 
the  contractor  from  plaintifl  for  use  In  the 
work;  the  word  "supplies,"  being  used  to  des- 
ignate things  consumed  in,  but  which  did  not 
become  a  physical  part  of,  the  structure,  other 
than  labor,  being  distinguished  from  the  word 
"materials,  generally  used  to  designate  those 
things  wMch  did  become  a  physical  part  of  the 
structure. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  {  34fl.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  6800-6803.] 

Department  2.  Appeal  from  Superior  Court, 
Pierce  County;  G.  M.  Easterday,  Judge. 

Action  by  the  Hurley-Mason  Company 
against  the  Washington  Engineering  Com- 
pany and  the  American  Bonding  Company. 
Judgment  for  plaintiff,  and  defendant  bondl^ 
company  appeals.  Affirmed. 

Hayden,  Langhorne  &  Metzger,  of  Tacoma, 
for  appellant   T.  L.  Stiles,  of  Tacoma,  for 

PARKER,  J.  This  is  an  action  upon  a 
bond  executed  by  the  Washington  Engineer- 
ing Company,  as  principal,  and  the  American 
Bonding  Company,  as  surety,  under  section 
1159,  Rem.  &  Bal.  Code,  relating  to  con- 
tractors' bonds  to  secure  debts  incurred  by 
them  In  the  performance  of  public  work. 
The  defendant  bonding  company  demu^red.to 
the  complaint,  wlilch  demurrer  was,  by  the 
trial  court,  overruled.  Thereupon  the  bond- 
ing company  elected  not  to  plead  further,  but 
to  stand  upon  its  demurrer,  when  Judgment 
waa  rendered  against  It  by  the  trial  court,  an 
prayed  for  in  the  complaint.  From  this  dis- 
position of  the  cause,  the  bonding  company 
has  appealed. 

In  the  complaint  It  Is  alleged:  "That  here- 
tofore, and  on  or  about  July  7,  1911,  the  de- 
fendant Washington  Engineering  Company 
^tered  Into  a  contract  In  writing  with  the 
city  of  Tacoma,  a  municipal  corporation  ot 
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the  Brst  claf»,  located  In  said  coonty  o£ 
Ilerce,  to  furnish  the  labor  and  material 
necessary  for  the  erection  of  a  certain  ver- 
tical lift  bridge  over  the  Pnyallnp  river  for 
a  consideration  of  $132,654 ;  and  that  tiiere- 
upon,  as  required  by  law  and  the  ordinances 
of  said  city,  said  Washington  Engineering 
Company,  as  principal,  and  said  American 
Bonding  Company  of  Baltimore,  as  snre^, 
esecnted  and  delivered  to  said  city  of  Taco- 
wa.  their  bond  obligatory,  wherein  and 
whereby  they  bound  themselves  Jointly  and 
severally  In  the  penal  sum  of  $33,138.50,  that 
the  said  principal  would  faithfully  perform 
all  of  the  proTisloDs  of  said  contract  In  the 
manner  and  within  the  times  therein  set 
forth,  and  would  pay  all  laborers,  mechanics, 
subcontractors,  and  materialmen,  and  all  per- 
sons who  should  supply  said  principal  or 
subcontractors  with  provisions  and  supplies 
for  the  carrying  on  of  said  work,  all  just 
debts,  dues,  and  demands  Incurred  In  the 
performance  of  said  work.  A  copy  of  said 
bond  is  hereto  annexed  and  made  a  part 
hereof,  being  marked  'Plaintiff's  Exhibit  A.' 
That,  In  the  performance  of  said  work,  said 
Washington  Engineering  Company  required 
the  use  of  a  pump  and  a  hoist  derrick,  and 
this  plaintiff  thereupon,  at  said  defendant's 
instance  and  request,  loaned  and  rented  one 
pump  and  one  hoist  derrick  to  said  defend- 
ant for  use  in  the  performance  of  said  work 
and  wUch  said  defendant  used  In  its  per- 
formance thereof."  This  Is  followed  by  an 
allegation  of  the  reasonable  rental  value  of 
the  pump  and  hoist  derrick,  and  also  by  an 
allegation  of  the  flllng  of  the  plaintlfTs  claim 
with  the  dty  against  the  bond,  as  provided 
by  section  1161,  Rem.  &  Bal.  Code.  The  con- 
ditions of  the  bond  attached  as  an  exhibit  to 
the  complalAt,  so  far  as  we  need  notice  the 
same  here,  are  that  the  engineering  company 
"shall  pay  aU  laborers,  mechanics,  subcon- 
tractors, and  materialmen,  and  all  persons 
who  shall  supply  said  principal  or  subcon- 
tractors with  provisions  and  supplies  for 
the  carrying  on  of  said  work,  all  just  debts, 
dues,  and  demands  Incurred  In  the  perform- 
ance of  said  work."  These  conditions  of  the 
bond  are  required  by  statute. 

It  is  contended  by  counsel  for  the  bonding 
company  that  the  rental  value  of  the  pump 
and  hoist  derrick  is  not  secured  by  the  bond. 
Our  problem  is  reduced  to  the  Inquiry:  Do 
the  words  "provisions  and  supplies,"  as  used 
in  the  statute  and  bond  here  relied  upon  by 
respondent,  include  the  rental  of  the  pump 
and  hoist  derrick  furnished  by  respondent 
This  question  comes  at  least  very  near,  U 
not  quite,  being  answered  in  tevor  of  re- 
spondent by  our  decision  in  National  Surety 
Co.  V.  Bratnober  Lumber  Co^  67  Wash.  601, 
615,  122  Pac.  337,  where  it  was  held  that  a 
liond  containing  these  conditions,  and  fgirea 
under  this  statute,  secured  the  value  of  the 
Kervlces  of  teams  with  drivers  furnished  to 
the  contractor  by  a  third  person.  Some 


observations  were  there  made  likening  sndi 
service  to  labor,  bnt  the  real  groond  upon 
which  the  liolding  rests  Is  that  the  famish- 
ing of  the  seryice  of  teams  with  drivers  was 
the  famishing  of  "supplies,"  within  the 
meaning  of  flie  law  and  the  conditions  of  the 
bond.  A  namber  of  detd^ns  are  relied 
upon  by  coansel  lor  tlie  bonding  cmnpanr 
whldi  have  to  do  with  the  ctmstraetion  at 
lien  laws  secnring  Hena  for  labor  performed 
upon,  or  material  famished  In,  tiie  stractnie 
involved.  We  think,  bowerer,  a  crlUcal  read- 
ing of  these  dedtdons  will  demonstrate  that 
they  are  not  controUlDg  here.  We  will  notice 
the  principal  dedalons  so  relied  npon 
counsel  for  appellant 

In  Hall  V.  Cowen,  61  Wash.  296.  98  Pac 
670,  it  was  held  that  a  dalm  for  the  rental 
of  scrapers  due  to  their  owner  from  a  con- 
tractor, who  used  them  In  clearing  and  grad- 
ing lots,  was  not  a  lienable  claim  under  the 
statute  giving  a  lien  upon  land  in  favor  of  one 
who,  at  the  request  of  the  owner,  "cleare, 
grades,  fills  in  or  otherwise  improves  the 
same."  That  statute  does  wt  fftve  a  lien 
to  one  furnishing  provialoiu  or  supplies  to 
the  contractor. 

In  Gilbert  Hunt  Ca  v.  Parry,  59  Wash. 
646,  110  Pac.  641,  Ann.  Oas.  1912B,  225,  wa 
held  that  the  mechanic's  lien  statute,  wiilch 
gives  liens  to  "persons  performing  labor  np- 
on, or  furnishing  material  to  be  used  In,  thd 
constm.ction"  of  buildings,  etc.,  does  not 
award  a  lien  except  for  labor  performed  up- 
on, and  for  material  going  into,  and  becoming 
a  imrt  of,  the  structure.  "Provisions  and 
supplies"  are  not  mentioned  in  that  law. 

In  Troy  Public  Works  Co.  v.  Yonkers,  207 
N.  Y.  81,  100  N.  &  700,  44  L.  R.  A.  (N.  S.) 
311.  it  was  held  that  a  lien  law  giving  a  lien 
upon  certain  funds  for  "materials"  furnished 
to  a  municipal  contractor  does  not  give  a  lien 
for  rent  of  a  steam  shovel  leased  to  the  con- 
tractor; the  word  "material,'*  as  there  used, 
being  held  to  mean  that  which  Is  nsed  In  the 
creation  of  the  mechanical  Btractnre.  "Pro- 
vlslona  and  supplies"  were  not  mentioned  in 
the  law  securing  the  lloi  there  sought  to  be 
established. 

In  Potter  Mfg.  Oo.  t.  Meyer  ft  Co.,  171 
Ind.  513, 86  N.  E.  837,  181  Am.  St  Rep.  267.  a 
lien  law  giving  a  mechanic's  lien  for  labor  per^ 
formed  on  a  structure  was  held  not  to  secure 
the  rent  of  a  machine  used  by  the  contractor 
In  the  work.  The  words  "provlslraB  and  sop- 
plies"  were  in  no  way  Involved  In  the  Ucn 
right  there  claimed. 

In  McAullffe  v.  Joigenson,  107  Wis.  132, 
82  N.  W.  706,  there  was  involved  compensa- 
tion for  the  use  of  a  well-boring  machine 
hired  to  the  contractor  by  its  owner.  It 
was  held  that  the  owner  of  the  machhie  was 
not  secured  by  a  lien  law  giving  a  lien  foi 
"work  and  labor"  performed  and  ••materials" 
furnished,  which  law  was  silent  as  to  "pro- 
visions  and  supplies." 

In  the  following  cases,  the  rights  involved 
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were  contractual  and  claimed  under  bonds 
or  goarantLes  of  the  nature  here  InvoWed: 

Id  Kansas  City  r.  i'oumaus,  213  Ho.  151, 
112  S.  W.  225.  there  was  inrolved  a  guar- 
anty contract,  by  the  provlsoos  of  which  the 
contractor  was  "to  pay  for  the  work  and 
'labor  of  all  laborers  and  teamsters,  teania, 
and  wagons  employed  on  the  work  and  for 
all  materials  used  therein."  Under  this  con- 
tnict,  the  guarantor  was  held  not  liable  to 
pay  ft>r  tools,  implements,  and  appliances  sold 
to  the  contractor,  upon  tiie  ground  that  they 
were  not  "materiala,"  within  the  meaning 
of  the  guaranty,  since  they  did  not  enter  in- 
to and  become  a  part  of  the  structure.  "Fro- 
vtsious  and  supplies'*  w^  not  there  involred. 

In  Standard  Boiler  Works  t.  National 
Surety  Co.,  71  Wash.  28,  127  Pac.  673, '43  L. 
B.  A.  (N.  S.)  IfSi,  we  held  that  repairs  made 
upon  a  steam  shovel  used  by  the  contractor 
in  the  construction  at  tlw  Improvement  cor- 
ered  by  his  contract  was  not  secumi  by  the 
provisions  of  a  bond  given  under  this  stat- 
ute^ coD<Utioned  as  the  bond  is  in  this  case. 

In  City  Retail  Lumber  Co.  v.  Title  Ouar- 
an^  St  Surety  Co.,  72  Wash.  800,  130  Pac 
345,  we  held  that  the  purchase  price  of  rail- 
road ties  sold  to  a  ccmtractor  to  be  used  in 
a  temporary  track  In  the  construction  of 
an  improvemrat  covered  by  his  contract  was 
not  secured  by  a  bond  conditioned  as  this 
bond  is  and  gtvui  under  this  statute.  These 
deidsions  were  rested  largely  upon  the  theory 
that  neither  the  repairs  upon  the  shovel  nor 
the  ties  furnished  for  the  temporary  railway 
entered  Into  or  became  a  part  of  the  struc- 
ture, nor  were  they  consumed  in  the  doing 
of  the  work,  and  were  therefore  not  "provi- 
aLons  or  supplies,"  within  the  meaning  of 
the  law  aod  the  conditions  of  the  bonds. 

It  is  argued  by  counsel  for  appellant  that 
the  use  of  the  pump  and  hoist  derrick  fur- 
nished by  respondents  to  the  en^neerlng  com- 
pany in  this  case, belong,  in  principle,  to  the 
same  class  as  claims  for  repairs  upon  the 
steam  shovel  and  the  purchase  price  of  the 
ties  involved  In  the  two  cases  alwve  noticed. 
We  do  not  think  so.  It  is  not  In  this  case 
a  question  whether  <xr  not  the  pump  and  hoist 
derrick  were  consumed  in  this  work ;  we  as- 
sume that  they  were  not,  at  least  not  neces- 
sarily so,  and  that  probably  would  be  the 
test ;  but  it  is  a  question  of  wbetber  or  not 
Ouit  use  may  be  r^arded  as  the  thing  which 
was  actually  consumed  in  the  performance 
of  the  WMk.  WiB  think  that  is  the  thing 
wlilch  was  furnished  and  for  which  respond- 
«Dt  is  entitled  to  compensation.  That  use 
was  a  property  right.  It  was  mtirely  con- 
sumed and  passed  into  the  structure  as  much 
as  labor  thereon  did,  and  was  sold  to  the 
engineering  company  for  that  purpose  by  re- 
spondent, if  the  aUe^tions  of  its  complaint 
be  true.  It  was  not  taken  away  by  the  con- 
tractor as  a  part  of  his  tools  and  appliances, 
as  the  repairs  upon  the  steam  shovel  and  the 
railway  ties  were  in  the  cases  last  above 


noticed.  A  review  of  the  dedsions  will  show 
that  "materials"  are  goierally  held  to  be 
only  those  tilings  which  go  into  and  become 
a  physical,  part  of  the  structure,  though  ex- 
plosives have  been  held  to  be  mat^ialf  (Kan- 
sas City  V.  Toumans,  supra),  while  suMtUes 
have  been  held  to  mean  that  whldi  Is  ooa- 
sumed  in,  but  does  not  become  a  phytdcal 
part  of,  the  structure.  The  word  "supplies" 
Lb  used  to  decdgnate  things  of  1Mb  nature 
other  than  labor.  It  must  be  conceded  that 
tills  approaches  very  close  to  the  line  between 
secured  and  unsecured  Items  under  this  stat- 
ute and  bonds  glv^  in  pursuance  thereof. 
Tha^  however,  does  not  argue  for  or  against 
the  holding  that  this  is  a  secured  item.  The 
line  of  deoaitcation  b^men  secured  and  un< 
secured  items  must  be  found  somewhere.  We 
are  of  Uie  opinion  that,  in  view  of  the  broad 
language  <^  the  statute,  and  the  bond  given 
In  pursuance  thereof,  this  Item  falls  witmn 
the  class  of  secured  dainu^  however  dose  to 
the  line  of  demarcation  it  may  be  regarded 
as  being. 
Tb»  judgment  Is  affirmed. 

GROW.  C.  J.,  and  FULLGStTON.  MOUNT, 
and  MORBISk  JJ.,  concur. 

"^^^ .      Of  wma.  my 

JOHNSON  et  al.  V.  IRYINB  UIHBBB  CO. 
(No.  11,178.) 

(Supreme  Court  of  Washington.  Hay  7,  1914.) 

1.  Navioabuc  Watsbb  a  39*)— TaANSPOKrA- 

TION    OP  Loos— JaU— ISJUBT   TO  BANKS— 

Instbuctiors. 

Where,  in  an  action  for  ioJnrieB  to  the 
banks  of  a  stream  from  a  jam  of  800  logs,  the 
jury  could  have  found  that  600  of  the  logs  did 
not  belong  to  defendant,  an  instruction  tnat  if 
the  jam  was  formed  near  plaintiffs*  land  which 
was  damased,  and  the  logs  formins  the  jam 
belonged  to  several  owners,  each  of  such  own- 
ers would  be  liable  for  the  whole  injnry,  and 
plaintiffs  might  sue  one  or  any  number  of  the 
owners,  was  erroneous;  such  rule  being  appli- 
cable only  if  defendant  owned  a  considerablr 
number  of  the  loga  and  failed  to  use  reason- 
able care  in  protecting  them  after  they  wern 
placed  in  the  river,  and  its  failure  resulted  in 
the  forming  of  the  jam  which  was  not  removed 
within  a  reasonable  time,  and  constituted  the 
proximate  cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Naiigable 
Waters,  Cent  Dag.  «j  21,  53,  sS,  103,  112,  117, 
127,23&-244;  Dec.  Dig.  i  3^*} 

2.  Navxoabu  Watebs  (S  39*)— Tbanspobta- 

TION  op  LOOB— INJUBT  TO  BANKS— WAB 
EUT,E8. 

Rules  promnlgated  by  the  Secretary  of 
War,  regulating  the  driving  of  logs  in  tiie  nav- 
igable parts  of  the  Snoqualmie  and  Snohomish 
nvers,  under  authority  conferred  by  Act  Cong. 
May  9,  1900,  c.  3S7,  31  Stat.  17*^  (U.  S.  Comp. 
St.  1901,  p.  3648),  were  in  aid  of  navigation, 
and  not  for  the  protection  of  the  owners  of  the 
banks  of  the  rivers,  and  hence  were  Inadmia- 
sibte  in  an  action  by  the  owners  to  recover 
damages  for  injuries  dae  to  log  jama. 

[Ed,  Note. — For  other  cases,  see  Navigable 
Waters.  Cent  Dig.  U  21,  53,  82,  103,  112,  117, 
127,  239-244;  Dec.  Dig.  S  39.*] 
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On  rebearins.   Berened,  with  directioiis. 
For  former  opinion,  see  76  Wash.  540,  135 
Pac  217. 

GOSE,  J.  Thla  Is  an  action  for  damages 
tor  waaliing  away  a  portion  of  the  plalntiffB* 
land.  It  is  alleged  In  tbe  complaint  tbat  the 
defendant  placed  a  lai^e  qnantlty  of  Utose 
logs  In  the  Snoqnalmle  river,  a  tribntary  of 
the  Snohomish  rlv&e,  which  were  carried 
down  the  river  by  the  current,  nnattended, 
and  formed  a  Jam  in  the  Snohomish  river  at 
a  point  opposite  the  platntUb'  land,  that  It 
permitted  the  Jam  tp  remain  for  a  Icaig  peri- 
od of  time,  and  that  the  Jam  deflected  the 
current  of  the  river  against  the  plainttffs' 
landi  washing  away  about  nine  acres  and 
otherwise  Injuring  it  There  was  a  verdict 
and  Judgment  tor  the  plaintiff  for  $5,000. 
The  defendant  appealed. 

[1]  For  a  fuller  statemmt  of  the  facts, 
reference  is  made  to  the  former  opinion. 
Johnson  r.  Irvine  Lumber  Co.,  75  Wash.  540, 
186  Pac.  217.  The  evidence  shows  that  there 
were  about  800  logs  in  the  Jam,  600  of  which 
were  marked  "double-bar-twelve."  A  few- 
how  many  Is  not  stated— ^ere  branded  "O. 
E^"  which  Is  admitted  to  be  the  appellant's 
res^tered  maiiE.  There  was  evidence  which 
would  have  warranted  the  Jury  in  finding 
that  tbe  000  double-bar-twtive  logs  belonged 
to  the  appellant:  There  la  no  erldence  that 
it  owned  any  of  the  remaining  200  logs,  ex- 
cept a  few  marked  "D.  E."  Tbe  court  in* 
structed  in  effect  that,  if  the  Jury  should  find 
from  the  evidoice  that  a  Jam  was  tonned  at 
a  point  in  the  river  near  the  land  of  the  re- 
spondents, by  reason  of  which  their  land 
was  damaged,  and  if  they  should  find  that 
the  logs  fornUng  tbe  Jam  "were  not  all,  or 
were  not  even  mostly,"  the  logs  of  the  appel- 
lant, but  that  they  beloi^ed  to  several  own- 
ers, each  of  the  several  owners  of  the  logs 
forming  the  Jam  would  be  liable  for  the 
whole  injury,  and  the  respondento  might  sue 
one  or  any  number,  or  all,  <^  the  owners. ' 

We  think  this  instruction  was  erroneous 
as  applied  to  the  facts  of  the  instant  case. 
The  Jury  may  have  reached  the  conclusion 
tbat  the  600  logs  did  not  belong  to  the  appel- 
lant In  that  event  there  is  no  evidoice  that 
it  owned  more  than  a  few  of  tbe  logs.  We 
adhere  to  the  view  that,  if  the  appellant 
owned  a  considerable  number  of  the  logs,  and 
failed  to  use  reasonable  care  In  looking  after 
them  after  they  were  placed  in  tbe  river, 
and  ite  failure  resulted  in  the  formation  of 
a  log  Jam  opposite  the  respondents'  land,  and 
the  Jam  was  not  removed  within  a  reason- 
able time,  and  Ito  presence  was  the  proxi- 
mate cause  of  the  Injury  to  the  land,  the 
appelant  is  liable  for  the  entire  damage. 
This  is  upon  the  principle  that  the  creation 
of  the  Jam  created  a  new  condition,  and  that 
permitting  It  to  remain  an  unreasonable 
length  of  time  was  negligence ;  that  all  the 
owners  owed  a  common  duty  to  remove  the 


Jam,  and  that  because  of  a  common  neglect 
of  that  duty  the  respondents  were  Injured; 
hence  there  was  a  Joint  tort  and  a  Joint  and 
several  liability.  We  think,  however,  this 
view  would  be  too  harsh  If  the  Jury  should 
reach  the  ctmdnsion  that  the  appellant  own- 
ed only  a  few  of  the  logs,  and  that  the  sev- 
eral owners  acted  lnd^>endently  of  each  oth- 
er in  putting  the  logs  in  the  river.  In  such 
case  it  should  only  be  held  liable  for  the  hi- 
Jury  that  It  caused.  But  liberal  damages 
should,  because  of  the  difficulty  of  apportion- 
moit,  be  awarded  against  it 

[2]  The  court  admitted  in  evidence  tbe  rules 
promulgated  by  the  Secretary  ot  War,  regu- 
lating the  driving  of  Ic^  In  the  navigable 
parte  of  the  Snoqualmie  and  Snohomish  riv- 
ers. These  rules  were  promulgated  pursuant 
to  an  act  of  Congress  approved  May  0,  1900 
(31  Stats,  at  Large,  172,  c.  387  [U.  S.  Gomp. 
St  1001,  p.  3548]).  authorising  the  Secretary 
of  War  to  make  regulations  governing  tlie 
running  of  loose  logs  on  certain  rivers,  in- 
idudtng  the  Snoqualmle-and  &iohomish.  The 
rules  In  ^ect  provide  that  river  drivers 
shall  80  conduct  their  (^rations  as  to  pre- 
vent the  formation  of  Jams.  The  rules  were 
not  competent  evidence.  They  were  promul- 
gated in  aid  of  navigation,  not  tor  the  pro- 
tection of  the  owners  of  tbe  banks  of  the 
rivers.  If  the  respondente  bad  sustained 
an  injury  while  they  were  lawfully  erercis- 
Ing  a  right  of  navigation,  a  different  question 
would  be  presented. 

For  the  reasons  steted,  the  Judgment  Is 
reversed,  with  directions  to  grant  a  new 
trial. 

CBOW,  C.  J.,  and  ELLIS,  CHADWICK. 
MOBBIS,  and  MOUNT,  JJ.,  concur. 


(79  WsBlL  ESO) 

WRIGHT  et  aL  v.  SUTDAM.  (No.  11.664.) 
(Supreme  Court  of  Washington.   May  8,  3^14^ 

1.  Contempt  (8  50»)-iVioLATioN  or  Ihjuho- 

TIONAL  ObDEB— PBOCEBDJNOS. 

A  contempt  proceeding  in  a  court  of  eqnity 
in  aid  of  the  court's  original  jurisdiction  and 
the  enforcement  of  its  decree  is  not  a  new  pro- 
ceeding, and  is  not  within  Rem.  &  Bal.  Code, 
I  1054,  providing  that  in  a  proceeding  for  con- 
tempt the  state  Is  plaintiff  and  the  state  need 
not  be  made  a  party. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent  Dig.  U  137-138 ;  Dec.  Dig.  |  50.«] 

2.  Specific  Pebfobuancs  (§  132*)— Decbee— 

PaRFOAUANCE. 

A  contract  to  purchase,  which  gives  to 
the  purchaser  tbe  right  to  collect  surface  and 
subterranean  waters,  though  the  supply  of  nidk 
waters  on  the  premiaes  then  or  thereafter  own- 
ed by  the  vendor  shall  be  cut  off,  gives  a  right 
not  preserved  to  the  purchaser  under  the  stat- 
utory form  of  general  warranty  deed,  and  a  de- 
cree compiling  the  specific  pvrformauce  of  Uw 
contract  is  not  performed  by  tlje  execution  of  a 
warranty  deed  in  statutory  form. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  U  43^-438;  Dec.  Dig.  { 
132.*J 
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3.  Contempt  (8  20*>— Vioiatiow  of  Decree— 
Ei^MENTS  OF  Offense. 

A  contempt  proceeding  in  a  court  of  equity 
in  aid  of  its  origiDal  jurisdiction  and  in  the 
enforcement  of  its  decree  is  within  Rem.  &  Bal. 
Code.  I  1049,  subd.  6.  pTovidiog  that  dieobedi- 
(>nce  of  any  decree  idiall  be  contempt  of  court, 
and  ia  not  governed  by  section  2372,  making 
willful  disobedience  to  the  lawful  procega  of 
court  a  misdemeanor,  and  wiUfnloess  need  not 
be  proved  to  support  a  conviction  for  contempt. 

lEd.  Note.— For  otlier  cases,  see  Contempt, 
Cent.  Dig.  H  B8-fl2 ;  Dec.  Dig.  i  20*] 

4.  CosTEMPT  (f  76*)— Disobedience  of  De- 
CBEB— PnmsHinENT. 

Under  Rem.  &  Bal.  Code,  IS  1049,  1050, 
defining  contempt  aa  disorderly  behavior  to- 
ward the  judge  while  holding  court,  a  breach 
of  the  peace,  or  disobedience  of  any  lawful 
judgment,  and  providing  that  when  the  contempt 
is  not  for  disorderly  behavior  or  a  breach  of 
the  peace  the  fine  imposed  shall  not  exceed  $100, 
etc.,  the  court,  adjudging  one  guilty  of  contempt 
(or  failing  to  execute  a  deed  in  conformity  to 
a  decree  of  apecific  performance  of  a  contract 
to  sdl,  can  impose  a  fine  not  exceeding  9100; 
it  not  appearing  that  the  right  or  remedy  of 
the  adverse  party  was  prejudiced  by  the  diso- 
bedience. 

[Ed.  Note.— For  other  cases,  see  Contempt, 
Cent.  Dig.  H  258-260;  Dec.  Dig.  |  75* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1489-1492;  vol.  8,  p.  7614.] 

5.  Specific  Pgbfobhance  (§  132*) — ^Enfobce- 
MENT  OF  Decree— Contempt. 

Tht  court,  decreeing  specific  performance 
of  ft  contract  to  convey  real  estate,  need  not  ap- 
point a  commissioner  to  convey,  as  authorized 
br  Rem.  &  Bal.  Code.  |  605.  but  may  reqaire 
the  vendor  to  execute  a  conveyance  within  a 
specified  time,  or  in  the  alternative  commit  him 
to  jail  until  a  deed  is  executed. 

[Ed.  Note.— For  other  cases,  see  Specific  Ter- 
formance,  Gent  Dig.  H  436-438;  Dec.  Dig.  § 
132.»J 

Department  1.  Appeal  from  Superior  Court. 
King  County;  Mitchell  Gilliam,  Judge. 

Proceedings  by  George  E.  Wright,  as  execu- 
tor and  trustee  &nd  others,  against  Hendrlck 
Suydam  for  a  Jadgment  adjudging  defend- 
ant guilty  of  contempt  of  court.  From  a 
Judgment  adjudging  defendant  In  contempt, 
be  appeal&  Modified  and  affirmed. 

See,  alao,  72  Wash.  587,  IBl  Pac.  239. 

Jolin  W.  BebertSf  of  Seattle,  for  appel- 
lant Wr^t,  E^leher  &  Caldwell  and  Lane 
Smnmera,  all  of  Seattle,  for  rofpondents. 

MAIN,  J.  This  ia  an  appeal  from  an  order 
of  the  superior  court  adjudging  the  defend- 
ant Suydam  in  contempt  for  failure  to  exe- 
cute a  deed  in  conformity  with  the  court's 
decree  The  original  action  was  one  for  the 
specific  performance  of  a  contract  for  the 
sale  of  real  estate,  and  has  been  twice  be- 
:fore  this  court  59  Wash.  530,  108  Pac.  610, 
110  Pac.  8;  72  Wash.  587,  131  Pac.  239.  On 
the  2d  day  of  April,  1912,  the  superior  court 
entered  a  judgment  decreeing  specific  per- 
formance of  the  contract  This  judgment 
provided  that  a  deed  should  be  executed  sub- 
stantially in  the  words  and  figures  in  the 
form  of  deed  as  therein  set  forth.  This  form 
of  deed,  among  other  thlngg.  gave  to  the 


plalDtifT  certain  rights  to  surface  and  subter- 
rauean  waters.  The  provision  covering  tbls 
matter  was  as  follows:  "Together  with  the 
right  also  to  collect  upon  the  granted  prem- 
ises surface  and  subterranean  waters  and  to 
use  them  upon  the  granted  premises,  even 
though  thereby  the  supply  of  such  waters 
should  be  cut  off  or  reduced  upon  the  premis- 
es owned  by  the  said  party  of  the  first  part 
upon  August  14,  1908,  or  thereafter."  The 
Judgment  also  provided  that  the  deed  should 
be  executed  within  15  days  and  delivered  to 
the  clerk  of  the  court,  who  was  to  deliver  it 
to  the  plaintl£e  upon  his  paying  Into  the  r^- 
istry  of  the  court  the  sum  of  $7,900,  the  pnr- 
chase  price.  The  form  of  deed  set  out  in  the 
Judgment  also  provided:  "This  conveyance  1b 
made  pursuant  to  and  for  the  purpose  of  car- 
rying out  tile  terms  of  a  ttrtaln  contract 
bearing  date  of  August  14,  1908^  made  by 
Hendrick  SoTdam  In  favor  of  W.  Hammond 
Wrights  and  dnly  recorded  In  the  auditor's 
office  of  King  county,  WasbluKtwi,  In  volume 
613  at  page  284."  The  contract  ctmtained  a 
provision  oovering  surface  and  subterranean 
waters  the  same  as  that  above  set  out  as  be- 
ing in  the  form  of  deed  provided  In  the  Judg- 
ment From  that  Judgment  an  appeal  was 
prosecuted.  On  April  4, 1918,  the  opinion  ct 
this  court  affirming  the  Judgment  was  filed. 

niereafter  the  d^endavt  executed  and 
caused  to  be  handed  to  the  plaintiff  the  stat- 
utory form  of  warranty  deed.  The  plaintiff 
for  the  purpose  of  identiflcation  placed  his 
initials  thereon  and  returned  it  to  the  mes- 
senger by  whom  It  had  been  presented  to 
him.  On  the  same  day  the  plaintiff  address- 
ed a  letter  to  the  attorney  for  the  defendant 
adviring  him  that  the  property  would  be  paid 
for  in  accordance  with  the  decree.  On  May 
22,  1913,  the  remittitur  from  this  court  was 
filed  in  (he  superior  court  Upon  the  same 
day  the  purchase  money  was  paid  by  the 
plaintiff  into  the  registry  of  the  court  On 
May  23, 1913,  the  defendant  caused  to  be  filed 
with  the  clerk  of  the  court  the  deed  upon 
which  the  plaintiff  had  previously  placed  his 
biitlals  for  IdeutlQcation.  On  May  26,  1913, 
the  plaintiff  prepared  and  caused  to  be  pre- 
sented to  the  defendant  for  his  execution  a 
deed  in  exact  conformity  with  the  decree. 
This  deed,  when  it  was  presented,  was  accom- 
panied by  a  letter  advising  the  defendant 
that  the  purchase  price  had  four  days  previ- 
ously been  paid  Into  court  and  requested  the 
execution  of  the  deed.  The  defendant  ad- 
vised the  messenger  who  presented  the  deed 
and  letter  that  he  would  either  execute  the 
deed  during  the  day  and  return  it  to  the 
plaintiff,  or  that  he  would  communicate  with 
him.  On  June  12,  1913,  the  defendant  nei- 
ther having  executed  the  deed  nor  communi- 
cated with  the  plaintiff,  the  latter,  upon  ap- 
plication  to  the  court,  secured  an  alteruatlve 
writ  requiring  the  defendant  either  to  exe- 
cute the  deed  or  show  cause  why  he  should 
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not  be  adjudged  In  contempt  of  court  for 
failure  to  so  do.  The  defendant  answered 
the  Bhow  cause  order,  and  in  due  time  the 
cause  came  on  for  bearing,  at  the  conclusion 
of  which  the  court  adjudged  the  defendant  to 
be  in  contempt  for  failure  to  execute  the 
form  of  deed  as  provided  in  the  judgment 
for  specific  performance,  and  Imposed  upon 
him  a  fine  In  the  sum  of  $200  to  be  paid  into 
the  registry  of  the  court,  together  with  the 
costs  of  the  proceeding;  and  also  adjudged 
that,  if  the  defendant  did  not  execute  and 
acknowledge  the  deed  within. five  days,  he  be 
imprisoned  in  the  county  Jail  until  he  should 
execute  and  deliver  the  deed  as  ordered  by 
the  court  From  this  order  the  presoit  ap- 
peal is  prosecuted. 

[1]  The  first  point  is  that,  this  being  a  con- 
tempt proceeding,  the  state  should  have  been 
added  as  a  party  plaintiff.  In  support  of 
this  position  attention  Is  called  to  section 
1054,  Rem.  &  Bal.  Code.  Construing  this 
particular  section  in  Poland  t.  Poland,  63 
Wash.  597, 116  Pac.  2,  It  was  said:  '•The  ju- 
risdictional attad£  is  made  upon  two  grounds. 
It  being  first  contended  that,  as  the  sbow- 
canse  order  ot  Jnne  20th  required  the  re- 
spondent to  appedr  or  be  adJncU^ed  in  con- 
tempt, It  was  a  contempt  proceeding,  and  as 
such  should  have  been  bron^t  in  the'name 
of  the  state,  under  Bern,  ft  Bal.  Code,  f  1054, 
providing  that:  'In  the  proceeding  for  a  con- 
tempt, the  state  Is  the  plaintiff.  In  all  cases 
of  public  interest,  the  proceeding  may  be 
prosecuted  1^  the  prosecuting  attorney  on 
behalf  of  the  state^  and  In  all  cases  where 
the  proceeding  is  commenced  upon  the  r^- 
tl(m  of  a  private  party,  such  party  shall  be 
deemed  a  coplalntlfl  with  the  state.'  This  is 
not  a  contempt  proceeding.  Under  onr  stat- 
ute a  proceeding  In  contempt  Is  In  the  nature 
of  a  criminal  proceeding,  In  ^^Ch  the  only 
matter  to  be  Inquired  Into  Is  the  contemptu- 
ous act  charged.  This  Is  a  proceeding  in  a 
court  of  equity  In  aid  of  its  original  jurisdic* 
tlon,  in  which  the  court  is  seeking  the  en- 
forcement of  its  original  decree:  and,  al- 
thoi^h  the  court  required  the  respondent  to 
appear  in  response  to  its  order  or  be  adjudg- 
ed In  contempt,  the  nature  of  the  proceeding 
was  not  changed  from  one  of  equitable  to  one 
of  criminal  cognluince.  It  has  long  been  the 
established  practice  in  this  state.  In  seeking 
the  enforcement  of  alimony  decrees,  to  entitle 
the  proceeding  In  tbe  original  action,  and 
such  practice  has  been  recognized  In  this 
court  in  Holcomb  t.  Holcomb,  53  Wash.  All, 
102  Pac.  653,  and  Metier  v.  Metier,  32  Wash. 
494,  73  Pac.  535.  Such,  also.  Is  the  rule  in 
other  states.  Lyon  v.  Lyon,  21  Conn.  185; 
Andrew  v.  Andrew,  «2  Vt.  405,  20  Atl.  817. 
Had  the  respondent  failed  to  appear  and  tiie 
coort  desired  to  move  against  him  for  his 
refusal,  it  would  have  been  the  commence- 
ment of  a  new  proceeding,  and,  as  such, 
brought  under  tbe  contempt  statute.  But  so 
long  as  the       question  before  tbe  court  In- 


volves the  construction  and  enforcement  of 
its  orlglual  decree.  It  was  an  equitable  pro- 
ceeding, properly  brought  under  the  original 
proceeding  and  properly  entitled  therein." 

That  was  a  divorce  case,  it  Is  true.  But 
the  statute  Is  there  plainly  and  unequivocally 
construed.  It  cannot  be  said  to  mean  one 
thing  when  Invoked  in  a  proceeding  for  con- 
tempt growing  out  of  a  divorce  action,  and 
another  thing  when  invoked  In  a  proceeding 
for  contempt  growing  out  of  an  action  for 
specific  performance.  In  tbe  present  case,  as 
In  the  case  cited,  the  proceeding  Is  in  a  court 
of  equity  in  aid  of  its  original  jurisdiction. 
In  which  the  court  was,  seeking  the  enforce- 
ment of  the  original  decree.  Whether  the 
statute  Is  correctly  construed  In  the  Poland 
Case  we  need  not  Inquire.  At  most,  it  is  but 
a  rule  of  practice.  As  such  it  hi  desirable 
that  the  procedure  be  plain  and  uniform. 
The  proper  method  of  framing  the  title  to  the 
proceeding  Is  not  a  matter  of  vital  impor- 
tance. Much  controversy  Is  waged  in  the 
briefs  over  whether  the  proceeding  is  a  civil 
or  a  criminal  contempt  But  In  the  light  of 
the  holding  In  the  case  referred  to.  It  is  un- 
necwsary  to  review  this  discussion.  The 
pursuit  of  the  remedy  by  contempt  was  not 
the  commencement  of  a  new  proceeding  as 
determined  In  tbe  Poland  Case,  and  was 
therefore  not  controlled  by  the  contempt  stat- 
ute. 

[2]  Upon  the  merits  It  Is  aigoed  that  the 
appellant  was  not  In  contempt  because  the 
statutory  form  of  warranty  deed  tendered 
was  "Just  as  good"  or  substantially  equiva- 
lent in  1^1  effect  as  tbe  fOrm  of  deed  pro- 
vided for  In  the  judgment  At  the  time  tbe 
contract  of  sale  was  executed,  the  land  cov- 
ered by  It  was  a  portlcm  of  a  larger  tract  then 
owned  by  appellant  After  the  execution  of 
this  contract  and  prior  to  the  entry  of  tbe 
decree  of  specific  performance,  tbe  appelhmt 
had  conveyed  the  entire  tract  to  a  third  per^ 
son.  The  contract  of  purchase,  as  appears 
from  the  excerpt  set  out  In  the  tacts  stated, 
gave  the  respondents  the  right  to  collect  sur- 
face and  subterranean  waters  and  to  use 
them  upon  Oie  premises,  even  though  the  sup- 
ply of  such  waters  upon  the  premises  then 
or  thereafter  owned  by  the  appellant  should 
be  cut  off  or  reduced.  The  preservation  ot 
this  right  Is  provided  for  In  the  form  of  deed 
set  out  In  the  judgment.  The  right  to  collect 
water,  even  though  the  supply  of  such  water 
upon  the  other  premises  be  cut  off  or  reduced, 
was  a  rtgbt  which  would  not  be  preserved  to 
the  respondents  nuder  the  statutory  form  of 
general  warranty  deed,  but,  as  already  stated, 
was  a  right  reserved  in  the  contract  and  pro- 
vided for  in  the  form  of  deed  which  the 
appellant  refused  to  execute.  For  this  rea- 
son, the  deed  tendered  was  not  a  substantial 
compliance  with  the  decree.  Whether  it  was 
substantially  the  same  deed  in  other  respect 
In  legal  effect,  we  need  not  now  inquire. 

[3]  It  is  claimed,  also,  that  the  pioot  does 
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not  show  that  the  appellant  "wlllfally"  re- 
fnsed  to  execute  the  deed,  and  therefore  that 
be  is  not  guilty  of  contempt  Under  the 
Criminal  Code,  Rem.  &  BaL  Code,  |  2372, 
"wUlfal  disobedience  to  the  lawful  process 
or  mandate  of  a  court"  is  made  a  misde- 
meanor, and  may  be  pnnished  as  a  criminal 
offense.  The  present  proceeding,  however, 
was  not  brought  under  that  statute,  but  un- 
der the  general  statute  coTering  contempta 
Hem.  &  Bal.  Code,  i  1049,  provides:  "The 
following  acta  or  omissions.  In  respect  to  a 
court  of  Justice  or  proceedings  therein,  are 
deemed  to  be  contempts  of  court:  (1)  Disor^ 
derly,  contemptuous,  or  insolent  behavior 
toward  the  Judge  while  holding  the  court, 
tending  to  Impair  its  authority,  or  to  inter- 
rupt the  due  course  of  a  trial  or  other  Judi- 
cial proceedings;  &)  a  breach  of  the  i;>eace, 
bolstiProas  conduct,  or  violet  disturbance 
tending  to  Interrupt  the  due  course  of  a  trial 
or  other  Judicial  proceedings;  •  •  •  (5) 
disobedience  of  any  lawful  Judgment,  decree, 
order,  or  process  of  the  court  •  •  • " 
Under  subdivision  5  of  this  sectlOD  tt  Is  dis- 
obedience only,  and  not  willful,  disobedience 
of  any  lawful  Judgment,  decree,  order,  or 
process  of  the  court  that  constitutes  the  con- 
tempt The  appellant  in  refusing  to  execute 
the  deed  provided  for  in  the  Judgment  was 
guilty  of  disobedience  to  the  Judgment. 

[4]  Section  1050,  Rem.  &  Bal.  Code,  pro- 
vides: "Every  court  of  Justice  and  every 
Judicial  officer  has  power  to  punish  contempt 
by  fine  or  Imprisonment  or  both.  But  such 
line  shall  not  exceed  three  hundred  dollars, 
nor  the  Imprisonment  six  months;  and  when 
the  contempt  is  not  (one)  of  those  mentioned 
in  subdivisions  one  and  two  of  the  last  sec- 
tloo,  it  must  appear  that  the  right  or  remedy 
of  a  party  to  an 'action,  suit,  or  proceeding 
was  defeated  or  prejudiced  thereby,  before 
the  contempt  can  be  punished  otherwise  than 
by  a  line  not  exceeding  one  hundred  dollars." 
Under  this  section  the  fine  Imposed  cannot 
exceed  $100,  unless  the  contempt  is  one  of 
those  mentioned  in  snbdlvisloiui  1  and  2  of 
i  1019.  When  the  contempt  as  In  this  case,  Is 
that  defined  in  subdivision  S,  before  a  fine 
can  be  imposed  In  excess  of  f  100,  it  must  be 
made  to  appear  that  the  right  or  remedy  of 
the  party  to  an  action  was  defeated  or  preju- 
diced thereby.  The  record  does  not  show 
that  the  right  or  remedy  of  the  resitondents 
was  defeated  or  prejudiced  by  the  contempt 
of  tbe  appellant  Tlie  court  erred  in  impos- 
ing a  fine  In  a  greater  amount  tlian  the  sum 
of  $100. 

[I]  Error  is  farther  sought  to  be  predi- 
cated upon  that  portion  of  tlie  order  in  tbe 
cmtenq^t  proceeding  which  requires  tlie  ap- 
pellant within  five  i&ya  to  execute  and  ac- 
knowledge in  due  form  the  form  of  deed  pro- 
vided for  in  tlie  Judgment  in  the  original  pro- 
ceeding, or,  in  tbe  alternative,  t>e  committed 
to  tlie  ooonty  Jail  until  be  shall  execute  and 


deliver  the  deed.  Rem.  &  BaL  Code,  |  605, 
provides:  "Tbe  several  superior  courts  may, 
wlienever  It  is  necessary,  appoint  a  commis- 
sioner to  convey  real  estate:  (1)  When,  by  a 
Judgment  in  an  action,  a  i»arty  is  ordered  to 
convey  real  property  to  another,  or  any  Inter- 
est therein.  «  *  Admitting  that  un- 
der this  statute  the  superior  court  might  have 
appointed  a  commissioner  to  make  the  con- 
veyance, it  was  not  required  to  do  so.  No 
necessity  was  shown  therefor.  The  court 
had  Jurisdiction  of  tbe  appellant  and  there 
was  no  reason  why  he  should  not  execute  the 
conveyance. 

Some  other  questions  are  discussed  In  the 
briefs,  but  they  do  not  irassess  sufficient  merit 
to  Justly  extending  this  opinion  by  their, 
review. 

The  cause  will  be  remanded,  with  direc- 
tions to  tbe  superior  conrt  to  modify  the  cou-i 
tempt  Judgment  by  reducing  tbe  fine  from 
$200  to  $100.  In  aU  other  respecte  tin  judg- 
ment Is  affirmed. 

CROW,  a  J.,  and  ELLIS,  GOSIC,  and 
CHADWICE,  JJ.,  concur. 

an  gri.  mi 

LOS  ANGELES  OLITE  GBOWEBS'  ASS'N 
T.  POZZI.  (L.  A.  3231.) 

(Supreme  Court  of  California.    March  28, 
1014.   Petition  for  Rehearing,  April 

22,  1914.) 

1.  Mdnicipal  Cobporations  (S  406*)— Stbkkt 
IifPBOVBMENT— Taxing  Poweb. 

Tbe  authority  conferred  under  street  im- 
provement acts  to  subject  the  property  oC  a  lot 
owner  to  a  lien  for  bis  proportionate  payment 
of  an  improvement,  and  providing  further  for  a 
sale  of  toe  property  assessed  for  delinqaency  in 
payment,  proceeds  frran  tbe  taxing  power  of  t&s 
state. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  ff  1001,  1002;  Dec, 
DigH  406.*] 

2.  MninciPAi.  CoBPOBATions  (S  675*)  —  Tax 
Sale— Ajiount  of  Lanu. 

Proceedings  to  enforce  payment  of  assess- 
ments under  street  improvement  acts  are  pro* 
ceedings  in  invitum  which  must  be  striefly  pur- 
sued, and,  under  an  act  subjecting  only  the  land 
assessed  to  lien  and  sale,  a  sale  under  a  descrip- 
tion in  excess  of  that  in  the  asseBsment  was 
void ;  and  whether  the  owner's  bailding  was  up* 
on  any  part  of  the  property  dncribed'  In  the 
assessment  or  wliether  he  was  Injured  by  a 
sale  of  tbe  excess,  was  immaterial. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  12S8;  Dec  Dig.  | 
575.*] 

Department  2.  Appeal  from  Superior 
Court,  Los  Angeles  County;  Gltaa.  Monroe^ 

Judge. 

Action  by  the  Los  Angeles  Olive  Growers^ 
Association  ^inst  Bmli  Foszt  Judgment 
for  plaintiff,  and  defendant  api>ealS.  Re- 
versed. 

Schweitzer  &  Hutton,  of  Los  Angeles,  toe 
appellant  Anderson  A  Andenon,  of  Los  An- 
geles, for  respondrat 
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LORIGAN.  J.  This  action  Is  to  qnlet  tlUe 
to  a  small  strip  of  land  on  the  sonth  side  of 
Garibaldi  street  In  the  city  of  Los  Angeles. 
Plaintiff  had  a  decree  in  its  faTor,  and  de- 
fendant appeals.  The  point  Inrolred  on  this 
appeal  is  solely  whether  the  Judgment  Is 
sustained  by  the  findings. 

From  the  findings  it  appears  that  defend- 
ant Is  the  owner  of  the  strip  of  land  in  con- 
troversy unless  deprived  of  his  title  thereto 
under  a  deed  Issued  to  the  predecessor  of 
plaintiff  on  a  sale  of  the  property  under 
street  improvement  proceedings.  As  to  such 
proceedings  which  were  taken  to  Improve 
Hacy  street  In  said  dty  under  "An  act  to 
provide  a  system  of  street  Improvement  bonds 
to  r^resent  certain  assessments  for  the  cost 
of  street  work  and  improTements  within  mu- 
nicipalities, and  also  tor  the  payment  of  such 
bonds"  (Stats.  1899,  p.  43).  the  court  found 
that,  after  the  improvement  of  said  street, 
a  portion  of  the  property  of  defendant  was 
assessed  for  audi  improvement ;  the  descrip- 
tion thereof  in  the  assessment  being  a  nai^ 
row  strip  of  land  running  along  Garibaldi 
street  239.90  feet,  Its  southerly  line  241^ 
feet  and  its  end  lines  being  each  2  feet  wide. 
The  diagram  accompanying  the  assessment 
made  the  description  a  little  1^  than  the  as- 
sessment itselt  and  the  certificate  of  the  dty 
superintendent  of  streets  of  the  dty  of  Los 
Angeles  required  by  the  act  to  be  sent  to  the 
dty  treasurer  gave  a  more  general  descri);)- 
tion  of  the  land  assessed  than  was  contained 
In  the  assessment  itself,  and  as  so  described 
Included  all  the  land  described  in  the  assess- 
ment and  over  a  foot  of  land  in  addition. 
Thereafter  the  dty  treasurer,  as  provided  in 
the  act,  issued  a  street  improvement  bond  in 
which  the  land  assessed  was  described  as 
contained  in  the  certificate  of  the  city  super- 
intendent of  streets.  Default  was  made  in 
the  payment  of  the  bond,  and  under  the  pro- 
visions of  the  act,  on  demand  of  the  bolder, 
the  dty  treasurer  caused  the  land  to  be  sold. 
Issued  a  certificate  of  sale  and  in  due  time  a 
deed  for  the  property.  In  the  bond,  proceed- 
ings for  the  sale,  the  certificate  therefor,  and 
the  deed,  the  property  was  described  as  in 
the  dty  street  superintendent's  certificate  to 
the  treasurer,  which  indnded  more  land  in 
their  descriptions  and  to  the  extent  we  have 
stated  than  was  described  In  the  assessment. 
In  addition  the  court  found  that  the  defend- 
ant had  erected  a  building  on  a  portion  of 
the  lot  sold  under  the  street  improvement 
proceedings,  but  not  on  any  portion  of  the 
property  as  described  In  the  assessment  The 
court  awarded  a  decree  to  plaintiff  quieting 
its  title,  not  to  the  strip  as  described  In  the 
complaint  which  followed  the  description  In 
the  certificate  of  the  superintendent  of 
streets,  the  bond,  certificate  of  sale,  and  deed, 
but  strictly  as  contaiDed  In  the  assessment. 

It  Is  urged  by  the  respondent  that  though 
the  deed  made  pursuant  to  the  street  Im- 
provement proceedings,  under  which  the 
plaintiff  claims,  contains  a  different  descrlj)- 


(Gal. 

tion  from  and  conveys  a  quantity  of  land  in 
excess  of  what  la  included  in  the  deecripttou 
in  the  assessment  Itself,  as  this  excess  In 
quantity  was  very  little,  and  the  decree  qui^ 
ing  title  did  not  include  any  land  except 
what  was  described  in  the  asBessment,  and 
as  it  is  found  by  the  trial  court  In  effect  that 
the  defendant  was  not  Injured  by  this  defect, 
the  Judgment  as  raiteied  was  proper.  Coun- 
sel for  rei^ndent  presents  no  authorities  to 
sustain  this  claim  nor  any  sound  reasonii^ 
in  Its  support.  The  case  presented  here  un- 
der the  findings  Is,  In  our  opinion,  analogous 
to  a  case  where,  In  tax  proceedings,  a  larger 
quantity  of  land  is  sold  than  was  Impressed 
with  the  lien  of  the  assessment. 

[1]  The  authority  conferred  nnder  street 
improvement  nets  to  subject  the  property  of 
a  lot  owner  to  a  lien  for  hia  proportionate 
payment  of  an  improvement,  and  providing 
further  for  a  sale  of  his  property  assessed 
for  delinquency  in  the  payment,  proceeds 
from  the  taxing  power  of  the  state  (Bkigebret- 
son  V.  Gay,  158  CaL  30, 109  Pac  879),  and  the 
same  general  prindples  apply  in  the  case  of 
proceedings  to  enforce  an  assessment  leried 
under  such  Improvement  acts  as  apply  to  the 
enforcement  of  ordinary  tax  liens. 

[2]  With  regard  to  the  latter,  It  Is  well  set- 
tled that  proceedings  to  enforce  them  are  in 
invltum;  and  a  failure  to  strictly  comply 
with  the  statutory  provisions  prescribed  as 
essential  to  effect  a  sale  of  the  property  for 
delinquent  taxes  renders  the  sale  Invalid. 
The  rule  is  that  In  such  proceedings.  If  there 
be  Included  in  the  deed  made  pursuant  to  a 
tax  sale  more  land  than  was  assessed,  the 
deed  is  void.  In  37  Cyc.  1430,  this  rule  Is 
declared  as  follows:  "The  tax  deed  must 
show  that  the  property  conveyed  is  the  same 
as  that  assessed,  sold,  and  described  in  the 
certificate  of  sale;  if  It  purports  to  convey 
more  or  other  lands.  It  Is  not  valid."  This 
rule  Is  equally  applicable  in  tbe  enforcement 
of  assessments  under  street  improvement 
acts.  Those  proceedings  rest  also  for  their 
authority  on  the  taxing  power  of  the  state, 
and,  Ulie  proceedings  for  the  enforcement 
of  ordinary  taxes,  are  proceedings  In  inritum 
which  must  be  strictly  pursued.  By  the 
terms  of  the  act  under  which  tbe  sale  here 
In  question  was  made,  it  was  only  the  lot 
which  was  assessed  which  was  subject  to  the 
lien,  and  tbe  power  of  the  city  treasurer  to 
make  a  sale  was  limited  to  a  sale  of  the  lot 
described  In  the  assessment  He  failed  to 
comply  with  the  act  In  this  respect  He  made 
a  sale  under  a  different  description  than  in 
the  assessment  and  sold  more  property  than 
was  subject  to  the  lien  of  the  assessment, 
and  applying,  as  we  think  It  should  be  ap- 
plied, the  same  rule  in  determining  the  valid- 
ity of  the  present  sale  and  deed  as  Is  applied 
to  a  sale  and  deed  made  pursuant  to  proceed- 
ings for  the  enforcement  of  the  lien  of  ordi- 
nary taxes,  tbe  sale  here  in  question  was 
void.  As  the  deed  was  void,  there  was  no 
warrant  for  the  Judgment  of  the  court  in 
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Iguoriug  Its  Invalidity  and  quieting  title  of 
plalntllt  to  the  extent,  at  least,  to  tbe  prop- 
Arty  that  was  embraced  In  the  assesament. 
Plaintiff  never  acquired  any  title  to  It  either 
as  described  in  the  assessment  or  in  the  deed. 
Id  tltis  Tiew,  too,  it  Is  matter  ot  no  conse- 
quence whether  the  building  of  defendant 
was  not  upon  any  portion  of  the  property 
described  In  the  assessment.  The  finding  in 
this  respect  as  influencing  the  judgment  pro- 
ceeds upon  the  theory,  doubtless,  that  defend- 
ant was  not  injured  by  a  sale  of  a  portion 
of  his  property  In  excess  of  what  might  law- 
fully be  sold.  But  the  right  of  the  plalDtltC 
to  have  a  decree  quieting  Utle  to  the  lot  did 
not  depend  ujkid  whether  defendant  had  a 
building  on  a  portion  of  it  or  not,  but  solely 
upon  whether  plaintiff  acquired  any  title  to 
the  lot  at  all  under  the  sale  and  deed  bj  the 
city  treasurer,  and  we  hold  that  It  did  not 
Hie  Judgment  Is  reversed. 

WeconcDr:  H£LTIN,  J.;  HGNSHAW,  J. 

Petition  For  Rehearing. 

LORIGAN,  J.  ITie  petition  for  a  rehearing 
1b  denied.  The  act  under  which  the  sale  and 
deed  here  Involved  were  made  (Stats.  1899, 
p.  40)  provides  (section  4,  subd.  "h")  that  the 
owner  of  property  sold  under  the  street  Im- 
provement proceedings  may  redeem  from  the 
sale  within  12  months  after  It  la  made  or  at 
any  time  thereafter  before  application  by  the 
purchaser  for  a  deed,  on  payment  X>7  the 
owner  Into  the  city  treasury  of  the  purchase 
money  with  interest  at  1  per  cent,  per  month. 
It  stands  to  reason  that,  the  larger  a  lot 
offered  for  sale  Is.  the  greater  the  sum  bid 
and  paid  for  it  will  be ;  and,  where  a  quanti- 
ty of  land  In  excess  of  that  described  In  an 
assessment  Is  offered  for  sale,  It  may  sell  for 
a  correspondingly  higher  price,  and  the  own- 
er to  redeem  would  In  that  event  have  to  pay 
an  amount  In  excess  of  what  should  be  just- 
ly charged  against  him  If  the  law  had  been 
complied  with.  The  right  of  redemption  Is 
a  substantial  right  given  to  a  delinquent 
owner  under  the  act,  and  It  can  only  be  se- 
cured to  him  by  a  strict  compliance  with  Its 
'terms  whereby  just  the  quantity  of  land  Im- 
pressed with  the  assessment  lien  shall  be  sold 
and  no  more.  If  It  Is  possible  for  the  city 
treasurer  to  sell  just  a  small  quantity  In  ex- 
cess of  the  land  described  In  an  asses-sment,  It 
Is  equally  possible  for  him  to  sell  a  very  large 
quantity  and  at  such  a  figure  as  would  make 
It  difficult,  if  not  impossible,  for  the  owner  to 
redeem,  and  the  situation  In  every  case  where 
there  was  a  departure  from  the  requirements 
of  the  law  would  be  complicated  by  the  ques- 
tion of  the  excess  In  value  of  the  land  sold 
t>eyond  that  described  In  the  assessment. 

It  Is  not  at  all  difficult  to  comply  with  the 
plain  provisions  of  the  act,  and  the  general 
rule  calling  for  strict  compliance  with  Its 
terms,  and  which  will  preserve  to  the  owner 
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of  land  assessed  for  street  purposes  his  sub- 
stantial rights,  should  be  adhered  to.  While 
the  rule  of  strict  adherence  to  statutory  re- 
quirements In  enforcing  the  payment  of  taxes 
and  street  assessments  may  be  sometimes  re- 
laxed where  it  clearly  appears  from  all  the 
acta  done  under  the  proceedings  that  no  8Ub> 
stantial  right  of  the  owner  of  the  property 
charged  with  the  payment  of  such  taxes  or 
assessment  has  l>een  affected,  there  Is  noth- 
ing of  that  kind  appearing  In  this  case.  All 
we  have  is  the  fact  that  the  lot  was  describ- 
ed in  the  assessment  as  containing  a  certain 
quantity  of  land  and  the  bond,  certificate  of 
sale,  and  deed  descril>ed  it  as  containing  a 
larger  quantity.  What  the  amount  of  the 
assessment  was  or  the  amount  for  which  It 
was  sold  does  not  appear.  We  have  simply 
a  case  of  a  difference  In  description  in  the 
assessment  and  in  the  proceedings  eventuat- 
ing in  a  sale  and  a  deed  which  would  not  In 
themselves  present  any  ground  for  departing 
from  the  strict  mie  which  we  have  applied. 

We  concur:  SHAW,  J.;  SLOSS.  J.;  MBL- 
VIN,  J.;  BBATTY,  O.  J. 


an  cai.  OS) 

In  re  WABNBB'S  ESTATE.  (S.  F.  6436.) 
(Supreme  Court  of  Galifomfa.  April  17. 1914.) 

1.  HrsBAND  AND  WiFE  (|  2S4*)— COVUDNI- 
TT  PbOPEBTT— EVIDENCB  AS  TO  CHAaAOTBK 

OF  PBOPEBTT— SurFIClENCY. 

In  a  proceeding  for  the  settlement  of  an  ex- 
ecutor's final  accounts,  contested  by  decedent's 
widow,  evidence  held  to  overcome  tne  pxtsama- 
tion  of  community  property  attadiing  to  the 
pOBsessioo  of  property  by  either  spouse,  and  to 
show  by  clear,  certam,  and  direct  proof  that 
realty  id  this  state  purchased  by  decedent  witli 
money  sent  by  him  from  Illlnou,  where  commu- 
nity property  is  not  recognised,  was  hia  sepa- 
rate property. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  $  916;  Dec.  Dig.  g  204.*] 

2.  Husband  and  Winc   (|  6*)— PBOPBBTr 

RiOIITH— RlOHTS  OF  A  WiFE. 

At  common  law  the  husband,  as  against  ev- 
ery person  except  bis  creditor,  has  a  right  to  dis- 
pose of  bis  personalty  in  any  manner  ne  thinks 
proper  during  fats  lifetime,  and  daring  coverture 
the  wife  has  no  interest  therein,  except  so  far  as 
the  husband  is  liable  for  her  support  and  main- 
tenancc. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  SS  13-18 ;  Dec  Dig.  S  6.*] 

3.  Evidence  (|  80*)— Peesomption— Law  or 
Another  State. 

In  the  absence  of  a  contrary'  showing,  the 
law  of  a  foreign  jurisdiction  la  presumed  to  be 
the  same  as  that  of  this  state. 

[Ed.  Note. — For  other  cases,  sec  Evidence, 
Cent.  Dig.  §  101;  Dec.  Dig.  S  80.*] 

4.  Husband  and  Wife  (ft  246*)— Pebbonal 

PROPEBTT— NaTOKE  OV  OWNBBSHZP— WBAT 

Law  Oovebns. 

The  separate  personal  property  enjoyed 
under  the  law  of  the  domicile  by  one  of  the 
spouses  when  it  was  acquired  is  not  lost  by  Its 
investment  In  realty  hi  another  jurisdiction 
where  tilie  law  of  commuDlty  property  is  in 
force. 

]FA.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  |  878;  Dec.  Dig.  S  246.*] 
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Department  2.  Appeal  from  Superior 
Court,  E'resDo  County ;  H.  Z.  Austin,  Judge. 

Final  accounting  by  Vespasian  Warner, 
executor  of  John  Warner,  deceased,  In  which 
the  widow  filed  objections.  Judgment  for 
contestant,  and  the  executor  appealB.  Re- 
versed. 

L.  L.  Cory,  of  Fresno,  for  appellant  Frank 
H.  Short  and  F.  B.  Cook,  both  of  Frespo.  for 
Tespondait 

MELVIN,  J.  It  is  agreed  by  counsel  on 
both  sides  that  but  one  point  need  be  con- 
sidered on  this  appeal,  1.  e.,  whether  the  real- 
ty of  the  deceased  In  this  state  was  his  sepa- 
rate property  or  was  community  property. 

The  matter  comes  here  on  appeal  from  a 
judgment  sustaining  contestant's  objection  to 
the  executor's  proposed  final  account  and 
settling  that  account  in  accordance  with  the 
theory  that  the  land  was  community  prop- 
erty. 

John  Warner  and  the  contestant  were  mar- 
ried in  1874,  and  resided  in  Clinton,  111.,  nn- 
tU  his  death.  During  their  married  life  John 
W.  Warner  sent  from  Illinois  certain  funds 
which  were  used  to  purchase  real  property 
in  the  state  of  California.  This  Is  the  land 
out  of  which  the  controversy  arose.  Warner 
died  testate;  his  will  was  probated  in  Illi- 
nois; ancillary  administration  was  had  in 
California;  and  in  due  time  the  executor, 
Vespasian  Warner,  filed  his  final  account  and 
petition  for  distribution.  He  prayed  that  all 
of  the  estate  be  distributed  to  him  in  ac- 
cordance' with  the  provisions  of  the  will. 
The  widow  renounced  her  rights  under  the 
will  and  instituted  this  contest 

Appellant  contends  that  It  was  proven  at 
the  trial  substantially,  and  without  contra- 
diction, as  well  as  stipulated,  that  in  Illi- 
nois there  is  no  law  of  community'  property, 
and  that  Mr.  Warner  irasses^ed  the  money 
with  which  he  bought  the  land  in  California 
as  a  citizen  of  Illinois,  and  that  therefore 
the  real  estate  partook  of  the  nature  of  the 
money  with  which  It  was  purchased,  and  was 
not  community  property. 

The  position  of  reqrandent  in  brief,  Is  this: 
Possession  of  property  by  either  spouse  In 
California  raises  the  presumption  l^t  it  la 
community  property.  There  ia  also  a  pre- 
sumption that  the  laws  of  Illinois  are  the 
same  as  those  of  California.  There  was  not 
sufflclent  evidence,  says  respondrat,  to  over* 
come  these  presnmptions  by  proving,  elth^ 
that  the  law  of  Illinois  does  not  recognize 
community  InteriBBt  In  property  acqubed  dur- 
ing the  existence  of  the  marriage  relation, 
or  by  establishing  the  tact  that  the  money 
sent  to  California  by  Mr.  Warner  for  the 
purchase  of  land  was  his  separate  proper^ 
earned  In  nUnois. 

[1]  It  Is  undoubtedly  true  that  the  pre- 
sumption which  attends  the  ptKsession  of 
property  by  ^ther  spouse  may  only  be  ov^ 


come  by  clear  and  certain  proof  that  it  la 
really  separate  proi>erty.  Meyer  v.  Klnzer, 
12  Gal.  251,  73  Am.  Dea  538;  Morgan  v. 
Lones,  78  Cal.  58,  20  Fac  248;  Dlmmick  t. 
Dimmlcb,  05  Cal.  326,  30  Pac.  547;  Jordan 
V.  Fay,  08  Cal.  267,  33  Pac.  95;  Davis  Y. 
Green.  122  Cal.  866,  55  Pac.  9;  Rowe  v. 
Hlbemla  Sav.  &  Loan  Society,  134  CaL  405, 
66  Paa  569.  This  rule  Is  admitted  by  appel- 
lant; but  he  insists  that  he  sustained  the 
burden  cast  upon  him.  The  source  of  the 
money  for  the  purchase  of  the  Warner  prop- 
erty was  proven  by  the  testimony  of  Mr.  O. 
J.  Woodward,  the  president  of  the  First  Na- 
tional Bank  of  Fresno.  The  witness  stated 
that  Mr.  Warner  had  been  ragaged  in  the 
banking  business  In  Clinton,  111.,  from  1864  to 
the  time  of  his  death.  He  lived  there  and 
transacted  Ills  business  there.  He  was  a 
man  of  large  wealth  at  the  ti,me  of  his  deoth. 
He  spent  the  greater  part  of  his  life  in  Clin- 
ton there  acquiring  the  property  by  which 
his  fortune  was  built  up.  He  never  resided 
in  California.  The  money  with  which  he 
purchased  the  land  here  In  controversy  was 
sent  by  Mr.  Warner  from  the  bank  at  Clinton; 
111.  This  testimony  amounted  to  a  strong 
showing  that  the  money  was  possessed  by 
him  at  the  place  of  his  domicile,  and  pre- 
sumptively was  subject  to  the  law  of  Illinois. 
There  was  not  a  syllable  of  testimony  con- 
tradictory of  Mr.  Woodward's  statement  It 
is  true  that  upon  cross-examination  he  said 
he  linew  of  Mr.  Warner  having  some  prop- 
erty ill  Iowa,  and  that  It  was  Impossible  for 
him  to  state  whether  the  money  sent  to  Cali- 
fornia for  the  purchase  of  land  was  derived 
from  transactions  in  Illinois  or  in  Iowa  or 
elsewhere.  The  witness  also  said  that  he 
conld  not  tell  whether  the  money  was  Mrs. 
Warner's  or  not,  aa  it  had  no  "earmarks  on 
it"  Of  course  It  had  no  "earmarks"  on  it; 
but  it  did  have  the  presumption  attaching 
to  It  that  the  man  who  held  it  in  Illinois, 
and  sent  It  to  CalKornla  for  the  specific  pur- 
pose to  which  it  was  applied,  owned  It  un- 
der the  law  of  his  domicile.  While  strong 
proof  of  the  nature  of  separate  property  Is 
necessary,  the  law  does  not  require  demon- 
stration, nor  that  all  possible  contingencieB 
have  been  n^atired  by  the  showing  that  the 
property  was  not  owned  by  the  marital  com- 
munity. In  other  words,  the  learned  Judge 
of  the  trial  court  was  not  Justified  in  holding 
that  the  property  was  not  subject  to  tiie 
laws  of  XlUnols  when  Mr.  Warner  assumed 
to  spend  It  as  his  own.  At  the  trial  <Hie 
of  Mrs.  Warner's  counsel  said :  "I  will  stipu- 
late that  the  mon^  that  was  paid  for  these 
two  pieces  of  property  now  belonglnc  to  the 
estate  of  John  Warner  In  Oalifomia  was 
sent  out  here  to  pay  the  purchase  price  of 
them  at  or  near  the  date  that  the  deeds  were 
made." 

There  was  direct,  uncontradicted,  positive 
testimony  that  Illinois  has  no  law  of  oont* 
munity  property  resemblinc  oar  Caltfomlan 
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Statutes  OD  tbat  Bnbject,  but  that  the  common 
law  prevails  In  tbat  state.  Judge-  George  B. 
Grabam,  a  lawyer  who  had  practiced  for 
many  years  in  the  state  of  Illinois,  was  the 
only  witness  who  testified  upon  this  subject 
He  said  that  be  was  acquainted  with  the 
laws  of  the  state  of  lUinols  with  respect  to 
the  ownership  and  distrlbatlon  of  property, 
and  tbat  in  Illlnoia  there  is  no  community 
Interest  in  property  growing  out  of  the  mar- 
riage relation.  There  was,  he  said,  a  law 
of  descent  of  property ;  bat  it  did  not  change 
the  common-law  rule  in  that  regard.  In  his 
examination  the  foUowlng  question  was  ask- 
ed by  counsel,  and  the  appended  answer  was 
given  by  Jndge  Oraham:  "Q.  Now,  with  ref- 
erence  to  the  ownership  of  real  and  perstmal 
proper^  in  the  state  of  Illinois  at  all  times 
down  to  the  present  time  you  have  testified 
to,  what  Is  the  law  of  that  state  as  to  whom 
the  property  belmgs  tbat  is  owned  dnrlng 
marriage?  A.  The  property  acquired  by  hus- 
twnd  or  wife  dnrli^  marriage  becomes  the 
property  of  the  husband  absolutely ."  He  also 
stated  porttlvety  that  In  Illinois  property  ao- 
qolred  by  husband  and  wife  during  coverture 
Is  subject  to  the  onnmon-law  mlo,  and  al- 
vays  has  been. 

lf\  The  general  rule  of  common  law  Is  well 
stated  In  IS  Am.  &  Eng.  Ency.  of  Iaw,  884. 
as  follows:  "It  may  be  stated  as  a  emeiral 
rale  tint  at  common  law  the  husband,  as 
acalnst  oveiy  person  except  bis  creditor,  has 
a  rltfit  to  dispose  ot  bis  personalty  In  an 
manner  be  thinks  proper  during  his  lifetime, 
snd  during  eofortoie  the  wife  has  no  inter* 
est  in  tiie  property,  except  so  far  as  the  hus- 
band may  be  liable  for  her  support  and  main- 
tenance.** 

[I]  Oonnsd  fOr  Mrs.  Warner  do  not  attadc 
the  verity  of  Judge  Graham's  statements, 
bet  say  that-tfae  court  vran  jnstlfled  in  dlare* 
garding  bis  testimony  on  the  ground  that 
be  bad  not  been  in  active  pxat-tlce  In  Illinois 
for  many  years,  and  oonseqnently  bis  exposi- 
tion of  the  law  of  tbat  stale  did'  not  and 
^uld  not  move  tbe  court  gainst  the  pre- 
sumption  wblch  prevails  In  the  absoioe  of  a 
contra  17  showing  that  ttie  law  of  a  foreign 
Jurisdiction  is  tbe  same  as  tbat  of  California. 
We  cannot  agree  Kith  this  view.  The  wit- 
ness was  a  qualified  expat  who  was  allowed 
to  testify  as  swdi.  While  die  court  is  clothed 
with  wide  discretion  in  accepting  or  discard- 
ing testinKmy,  this  discretion  Is  not  so  abso- 
lute tbat  we  may  never  question  its  exercise. 
There  was  no  effort  to  impeach  the  witness, 
nor  to  show  that  the  common-law  role  was 
not  in  effect  in  tbe  state  where  the  Warners 
lived  for  so  many  years.  Indeed  tbe  atti- 
tude of  one  of  counsd  for  tbe  widow  showed 
tbat  he  did  not  seriously  question  the  po- 
sition of  ttu  propon^t  of  the  will  that  there 
Is  not  community  Interest  in  property  ac- 
quired in  IIUdoIs  by  residents  of  tiuit  state 
during  coverture.  In  the  early  part  of  the 
bearing  when  it  was  sought  to  xoove  the  law 


of  Illinois  on  behalf  of  the  executor,  tbe  fol- 
lowing colloquy  occurred: 

"Mr.  Cory:  In  other  words,  the  law  with 
relation  to  real  property  In  Illinois  is  that 
the  wife  has  tbe  common-law  right  of  dower; 
the  law  of  separate  and  community  property 
does  not  exist  there  as  in  this  state. 

"Mr.  Snow:  Only  I  object  on  the  ground 
tbat  it  Is  irrelevant,  incompetent,  and  imma- 
terial. We  do  not  object  to  the  law  Itself. 
We  have  stipulated  what  tbe  law  is ;  but  we 
object  to  the  introduction. 

"Mr.  Cory:  You  do  not  mean  by  Incompe- 
tent' that  that  Is  not  the  law,  but  that  it  does 
not  apply. 

"Mr.  Snow:  Ob.  no;  tbat  it  does  not  ap- 
ply to  this  case." 

[4]  While  this  may  not  amount  to  a  stip- 
ulation regarding  the  law  of  Illinois,  it  shows 
that  counsel  for  Mrs.  Warner  did  not  serious- 
ly question  tbe  Interpretation  of  tbe  law  giv- 
en by  opposing  counsel.  There  was  thwe- 
fore  direct  uncontradicted  testimony  from  an 
expert  upon  this  subject  which  the  trial  court 
was  not  Justified  ta  discarding.  It  follows 
that  the  finding  upon  the  status  of  the  prop- 
erty in  California  was  erroneous,  for  It  Is 
well  settled  that  separate  personal  property, 
enjoyed  under  the  law  of  the  domicile  by  one 
of  tbe  spouses  at  the  time  it  was  acquired. 
Is  not  lost  by  its  investm^it  in  real  property 
in  another  Jurisdiction  where  a  different  law 
Is  in  force.  Estate  of  Niccolls.  164  CaL  868, 
129  Pac.  278,  was  a  proceeding  very  similar 
to  this.  The  husband  and  wife  bad  resided 
for  many  years  in  ttie  state  of  Illinois,  where 
tbe  husband  had  acquired  substantial  means, 
first  by  the  practice  of  the  profession  of  med- 
icine, and  later  by  tbe  Investment  of  moneys, 
and  by  dealing  In  pn^terty  acquired  with 
funds  fnmlstaed  partly  by  bim  and  partly  by 
his  wife.  They  brought  tbe  proceeds  of  the 
business  to  Callfomla  and  invested  in  real 
pnverty  from  wblefa,  after  Dr.  NiocolU* 
death,  the  court  set  aside  a  homestead  for 
tbe  widow,  on  the  theory  tbat  the  land  bad 
belonged  to  the  marital  community.  The 
finding  tbat  the  land  was  community  proper^ 
ty  was  held  not  Justified.  We  quote  tbe  fol- 
lowing bngoage  from  tbe  opinion  wxlttoi  by 
Mr.  Jnstioe  Sloss:  'TThe  question,  then  Is: 
What,  according  to  tbe  law  of  the  state  of 
Illinois,  was  the  diaracter  of  tbe  property 
owned  and  acquired  by  Dr.  and  Mrs.  NlocoUs 
in  that  state,  and  by  them  brought  to  Gai- 
IfomlaT  If  a  husband  and  wife  acquire 
personal  property  in  one  state  and  then  re- 
move with  tbe  same  Into  a  steto  In  wbidi 
the  community  law  iirevalls,  the  law  of  tbe 
state  where  they  lived  when  the  property 
was  acquired  will  govern  as  to  whether  it  be 
separate  or  community  proi>erty.*  Ballinger 
on  Community  Property.  1  47;  Eraemer  v. 
Kraemer,  62  CaL '302;  Estate  of  Burrows, 
1S6  CaL  118,  68  Pac  488.  The  record  befen 
us  contains  testimony,  which  is  uncontra- 
dicted, tbat  'tfaero  is  not  in  tbe  stete  of  lUi- 
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nols,  by  statute  or  as  cotomon  law,  any  such 
thing  as  community  property,  whereby  the 
hUBband  and  wife  both  have  a  community  In- 
terest In  property  aocamulated  during  the 
marriage  relation.'  It  follows  that  the  prop- 
erty accumulated  during  the  marriage,  what- 
ever might  have  been  Its  character  if  the 
parties  had  acquired  It  while  domiciled  in 
California,  was  not  community  property  In 
Illinois.  Consequently  neither  It  nor  any 
property  for  which  it  was  exchanged  became 
community  property  in  this  state." 

Upon  the  authority  of  the  above  case  and 
the  cases  cited  In  the  opinion  therein,  the 
judgment  in  this  case  Is  reversed. 

We  concur:  HENSHAW,  J. ;  LOBIGAN,  J. 

(ICT  CH.  6tt) 

DAVIS  T.  JOHN  BREUNER  00.  et  aL 
(S.  P.  «377.) 

(Supreme  Court  of  California.  April  14. 1914.) 

1.  HinnDIPiJ.  GOBPOBATIONS  (I  706^— Ao- 
noh  FOB  INJUBTBT  AUTOUOBIUB  IN  BTBEET 
— StrFPlCnENCY  OF  EVIDBNCK— CONTEIBUTO- 

ST  Neqliobnce. 

In  an  action  for  an  injury  to  a  pedestrian 
struck  by  defendant's  automobile  at  a  street 
crossing,  evidence  held  to  support  a  finding  by 
the  court  tbat  plaiutifF  was  guilty  of  contributo- 
ry negligence  precluding  recovery. 

tEd.  Note.— For  other  cases,  see  Municipal 
Corporations,  OenL  Dig.  |  1518;  Dec  Dig.  | 
70e.*J 

3.  APPBAI.  and   ErBOB    (I  l(kLO*>— OONOZ.U- 

eiVBNESa  OF  FlNDINOS. 

Findings  of  the  trial  court  will  not,  on 
review,  be  disturbed,  if  any  of  the  evidence,  up- 
on a  reasonable  view  thereof,  supports  tbem. 

[Fid.  Note.— For  other  caaes,  see  Appeal  and 
Krtor,  Cent  Dig.  H  3979-3982.  4024 ;  Dec  Dig. 

3.  MUNICIPAI.  COEPOBATIONS    (8  705*)~Ube 

OF  Street  as  Hjohwat— Cabe  Kbquibed  or 

Peoestbian. 

A  pedestrian,  in  crossing  a  buay  street  in 
the  heart  of  the  business  district  of  a  great 
city,  must  look  both  ways  before  starting  to 
cross  the  street 

[Ed.  Note.— For  other  cases,  see  Municipal 
Oorporations,  Cent  D^.  S|  1615-1617;  Dec. 
I>i^|  706.*j 

4.  Municipal  Cobpobatioks  (|  705*)— TIsb 
OF  Stbeet  as  Highway— Action  fob  Inju- 
BY— Violation  of  Obdinance. 

In  an  action  for  an  injury  to  a  pedestrian 
by  being  struck  by  defendant's  automobile  at 
a  street  crossing,  the  fact  that  at  the  time  of  the 
accideut  defendant  was  violating  a  speed  ordi- 
nance did  not  preclude  a  finding  tbat  plniutifTs 
own  negligNice  was  the  proximate  cause  of  the 
injury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1515-1617;  Dec. 
Dig.  f  705.»1 

Dq;iartment  2.  Appeal  from  Superior 
Court,  Alameda  County;  Everett  J.  Bromi, 
Judge. 

Action  by  H.  Davis  against  the  John  Bren- 
ner Company  and  O.  B.  HoUenhecfc.  From  a 
judgment  for  defendants,  plalntlfF  appeals. 
Afllnned. 


Clintrat  G.  Dodge,  of  San  Francisco,  and 
Philip  M.  Walsh,  of  Piedmont,  for  appellant 
Hamilton  A.  Bauer,  of  San  Francisco,  and 
Snook  ft  Church,  of  Oakland,  for  respond- 

MBLVIN,  J.  Plalntifr  sued  for  damages 
on  acooont  of  personal  Injuries  caused  by  en 
automobile,  driven  by  defendant  HoUenbeck, 
running  him  down  on  a  public  street  of  the 
ct^  of  Oakland.  The  case  was  tried  by  the 
court  without  a  jury,  and  judgment  was  giv- 
en in  favor  of  defendants.  Ttds  appeal  is 
from  the  judgment,  and  from  au  order  deny- 
ing plaintlfiC's  motion  for  a  new  trial. 

It  was  alleged  in  the  complaint  and  found 
by  the  court  that  at  the  time  of  the  accident 
defendant  Hollenbeck  was  guilty  of  n^^- 
gence,  in  that  he  was  driving  at  a  rate  of 
speed  prohibited  by  an  ordinance  of  the  city 
of  Oakland,  and  that  in  further  violation  of 
said  by-law,  he  failed  to  give  any  alarm  or 
warning  of  the  approach  of  the  automobile 
before  reaching  the  crossing  where  he  in- 
jured plaintiff.  But  there  were  further -find- 
ings tbat  the  said  automobile  would  not  have 
run  against  plaintiff  if  be  had  not  been  care- 
less and  negligent  in  crossing  the  street  with- 
out looking  to  see  if  any  v^icles  were  ap- 
proaching, and  that  the  injuries  sustained  by 
plaintiff  were  caused  by  his  own  negligence 
directly  contributing  thereto.  There  was  al- 
so a  finding  that  although  the  defendant 
Hollenbeck  was  employed  generally  as  a 
salesman  by  John  Brenner  Company,  the  oth- 
er defendant,  be  was  not  engaged  In  his  mas- 
ter's business  at  the  time  of  the  acddmt 

Appellant  attacks  both  of  these  findings, 
as  unsupported  by  the  evidence.  We  will 
first  examine  the  one  involving  contributory 
negligence,  and,  if  that  Is  supported,  the  oth- 
er need  not  be  considered,  because  obviously, 
if  the  driver  of  the  motor  car  was  not  guilty 
of  such  negligence  as  made  him  liable  under 
the  facts  revealed  by  the  evidence,  his  prin- 
cipal would  be  also  exonerated.  Bradley  v. 
Rosenthal,  154  CaL  428,  97  Pac.  875,  125  Am. 
St.  Rep.  171. 

[1-4]  The  plaintiff  testified  that  when  he 
came  south  on  the  west  side  of  Broadway  he 
looked  up  and  down  Tenth  stre^  as  soon 
as  he  passed  the  property  line,  and  he  saw 
no  automobile  approaching  from  the  direc- 
tion either  of  Franklin  street  to  the  east  or 
Washington  street  to  the  west  He  then 
crossed  the  sidewalk,  a  distance  of  14  feet 
and  started  across  Tenth  street.  When  6  or 
8  feet  from  the  curb,  be  was  stmck  by  the 
antomoUle  wbic^  approached  from  the  east 
When  asked  what  direction  he  was  looking 
when'  he  was  struck,  he  replied :  "I  was  look- 
ing right  straight  in  the  center."  On  cross- 
examlnaOon,  he  said  tbat  wboi  he  stuped 
off  the  curbing  Into  the  roadway  of  Tenth 
street  he  was  looking  straight  ahead.  The 
only  other  witness  to  the  dinection  in  which 
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Mr.  Darls  .was  looking  was  the  defendant 
Hollenbecic,  wbo  said  that,  when  he  saw 
plaintiff  an  Instant  before  the  impact  of  the 
Tehicle  against  him,  Mr.  Davis  had  his  head 
turned  away  over  his  right  shoulder.  This 
woold  direct  his  eyes  away  from  the  ap- 
proaching motor  car.  Appellant  Insists  that 
the  trial  conrt  must  have  discarded  Hollen- 
beck's  testimony,  because  of  the  finding,  di- 
rectly contrary  to  his  statement,  that  the  au- 
tomobile was  moving  at  a  rate  of  speed  in 
excess  of  10  miles  an  hour,  the  maximum 
rate  allowed  by  the  ordinance.  But  it  does 
not  follow  that,  because  tlie  court  adopted 
the  views  of  other  witnesses  on  the  difficult 
matter  of  rate  of  speed,  the  entire  testimony 
of  Mr.  Hollenbeck  was  rejected  and  his  state- 
ni«it  upon  a  subject  not  of  Judgment  and 
deduction,  bnt  of  rimple  observation,  was 
absolutely  disregarded.  Certain  It  Is  that 
there  was  enough  testimony  to  Justify  tbe 
court  in  the  conclusion  that  the  plaintiff  was 
gull^  of  contributory  negligence  barring  his 
recovery.  Unless  the  court  having  the  duty 
of  trying  the  case  has  violated  its  discretion, 
this  court  will  not  interfere,  if  any  of  the 
erldmci^  upon  a  reasonable  view  thereof, 
Bupiwrta  tbe  findings  and  Judgment  Bere 
tbere  was  ample  Justification  for  the  finding 
tliat  the  plaintiff  walked  heedlessly  into  dan- 
ger, without  taking  the  most  ordinary  pre- 
cautions tm  his  safety.  It  is  the  duty  of  a 
foot  pasaeager  to  look  both  ways  before 
starting  to  cross  a  street,  particolarly  when, 
as  In  this  Instance,  ttw  street  over  wtaidi  he 
intends  to  pass  Is  a  busy  thoroughfare  in  tbe 
heart  vt  the  bosinees  district  of  a  great 
dtar.  Nlosl  T.  Empire  Steam  Lanndry  Ca, 
IIT  CaL  257,  49  Pac.  185;  Brown  t.  Bra- 
shear  {App.)  183  Pac.  506.  The  mere  fiict 
that  defentent  Hollenbeck  was  violating  an 
ordinance  and  waa  therefor^  as  matter  of 
law,  gnll^  <tf  negligence  did  not  inredwle  the 
conrt  from  finding  that  ttie  plalntUTs  negli- 
gence was  tbe  effldoit  and  proximate  cause 
of  tbe  injuries  snffered  by  liim.  In  all  such 
cases  tlw  nvUgence  of  a  plaintiff  wblch  di- 
rectly contributes  to  tlie  injury  bars  a  re- 
covery. Flemmlng  v.  Western  Padfic  Sy. 
Go,  GaL  253 ;  Jamison  v.  San  Jose,  etc, 
R.  B.  CkK.  55  CaL  085;  Nagle  t.  CaUfomla 
Southern  B.  B.  Co.,  88  Cal.  92,  26  Pac.  1106; 
Lambert  v.  Southern  Pacific  Co.,  146  Gal.  236, 
79  Pac.  873;  Slude  T.  Bay  Counties  Power 
Gow,  152  CaL  11,  92  Pac.  62;  Brown  t.  Pa- 
dfic Electric  Ry.  Co.,  138  Pa&  lOOS. 

The  condnslon  which  we  have  reached  re- 
garding the  finding  upon  the  subject  of  con- 
tribotory  negllgenoe  makes  it  unnecessary  to 
discuss  the  finding  that  Bollenbeck  was  not 
acting  as  tbe  agent  of  John  Breuner  Com- 
pany when  tbe  accident  occurred. 

The  Judgment  and  order  are  affirmed. 

We  conenr:  HENSHAW,      LOBIGAN,  J. 


an  Cal.  <n> 

PEOPLE  on  Inf.  of  WEBB,  Atty.  Geon  t. 
BANNING  CO.  et  fth    (L.  A.  30T70 

(Suprone  Court  of  California.  April  11. 19140 

1.  Natioabli  Waivbs  (S  87*)— Tiokianos— 
Disposition  bt  Statb-^ntebest  Rbsebveo. 

The  right  of  a  grantee  of  tldelands  from 
the  BUte  Is  subject  to  a  public  easement  tor  naT- 
Igation  and  flsolng. 

[Ed.  Note.— For  otber  cases,  see  Navigable 
Waters,  Cent.  Dig.  H  201-226,  286;  Dec;  Dig. 
I  »7.*J 

2.  Pttbuo  Lanos  (S  144*)— Sais  or  Swamf 

Lands— VALiDmr. 

Where  tideJaods  were  reserved  from  sale, 
during  designated  periods,  tbe  approval  of  an 
application  to  purchase  and  tbe  acceptance  of 
the  price  aud  the  issuance  of  a  patent  during 
such  periods  were  without  authority,  and  the 
patent  was  void. 

[Ed.  Note.— For  otber  esses,  see  Public 
Unds,  Cent  Dig.  H  891-^;   Dec  Dig.  f 

3.  PuBXio  Lands  (S  144*)— Sau  or  Swaup 
Lanos— Vauottt. 

Where  proceedings  for  the  purchase  of 
swamp  lands  were  had  during  the  time  the  lands 
were  reserved  from  sale  under  tbe  CouMitutlon 
and  PoL  Ood^  9  3488,  patmts  to  tbe  lands  wne 
void. 

[Ed.  Note^For  otber  case&  see  PubUe 
Lends,  Cent  Dig.  H  801-^;  Dee.  Dig.  | 
144.*] 

4.  LiMiTATioif  or  AcnoNS  (S  44*)— Bscomy 
OF  State  IjAnus— "Riobt  ob  Tiixs." 

The  "right  or  title,"  under  Code  Civ.  Proe.  1 
315,  which  provides  tliat  tbe  state  will  not  sue 
for  any  real  property  hy  reason  of  the  "ri^ht  or 
title"  of  the  state  thereto,  unless  It  accrued  with- 
in ten  years  before  any  action  Is  coouneoced, 
refers  to  tbe  rifbt  at  Qtie  of  the  state  to  sue, 
and  not  to  the  rig^t  or  title  on  which  a  right 
to  sue  is  based. 

[Ed.  Note.— Fbr  other  cases^  see  Limitation 
of  Actions,  Gent.  Dig.  ffi  220-230,  232;  Dee. 
Dig.  I  44.*] 

0.  AdVKBBB  PoSSESSIOIT  (i  7*) — PiTBUO  Lahds 

— Besebvation  fbou  Sau:— ErFBCT. 

A  reservation  of  swamp  lands  of  the  state 
from  sale  hy  state  statute  is  a  mere  restriction 
on  the  general  power  delegated  to  tbe  officers  of 
the  state  to  sell  swamp  lands,  and  the  lands 
may  be  acquired  by  adverse  possession,  unless 
dedicated  to  a  public  use. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Gent  Dig.  ||  24-42;  De&  Dig.  »  7.*] 

6l  Adtebbb  PosBBanoH  ({7^— PunuoLAiins 

— ACQUiatTion. 

Ordinarily  the  mere  possession  of  state 
swamp  lands  by  one  not  in  privity  with  the  state 
nor  claiming  under  it  is  not  adverse  to  the  state; 
but,  where  there  has  been  actual  adverse  posses- 
sion for  more  than  ten  years  under  a  patent  is- 
sued by  the  state,  an  action  by  the  state  to  re- 
cover the  land  is  barred  by  the  ten  years'  stat* 
ute  of  limitationa.   Code  C^v.  Proc.  S  316. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session. Cent  Dig.  IS  24r42;  Dec  Dig.  |  7.*} 

7.  Appeai,  and  Ebbob  (8  1033*)— Qonsnoiw 

KEVIEWABLE— t'lnniROS  IN  FATOS  OT  AP- 

FBLLANT. 

A  finding  in  favor  of  appellant  cannot  be 
reviewed,  but  must  be  assumed  to  be  supported 
by  eufficient  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  4062-4062;  De&  Dig.  i 
1033.*] 
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8.  Adtebse  Possession  (]  7*)— Fobuo  Lands 
—Running  of  Limitations. 

Civ.  Code,  §  1007,  providing  that  occupan- 
CT  for  the  period  prescri  bed  by  the  Code  of  Civil 
Procedure  as  Bofficieat  to  bar  an  action  for  the 
recoTer;  of  the  property  confers  a  title  there- 
to by  prescription  good  agalnHt  all,  the  mnniug 
of  limitatioDS  does  not  depend  on  the  preaurap- 
tion  of  tlie  existence  of  a  grant,  but  operates  on 
the  state  with  respect  to  any  property  not  dedi- 
cated to  public  use  as  soon  as  adverse  posses- 
sion thereof  begins,  without  reference  to  the 
presumed  existence  of  a  lawful  grant,  and 
though  the  lands  claimed  under  adverse  posses- 
sion were  reserved  by  the  state  from  sale. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  fiS  24r-12; .  Dec.  Dig.  i  7.*] 

9.  NAvrOABIS  WATEBS  (f  87*)— SWAUF  Lakds 
— lilTTOBAt-  RiGHra. 

The  rights  of  an  owner  of  swamp  lands  pur- 
chased from  the  state  to  littoral  rights  over  ad- 
jacent tidelands  and  waters  as  owner  ol  ri- 
parian lands  are  subject  to  the  public  easements 
for  navigation. 

[EW.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  ^  201-226,  285 ;  Dec.  Dig. 
8  37.*] 

10.  Adverse    Possession    (8   8*)  — Pubuo 
Lands— Dedication  to  Public  .Use. 

Where  tidelands  of  the  state  have  been  ded- 
icated to  a  public  use,  there  can  be  no  adverse 
xwrnession  thereof  eufiicient  to  start  the  runolng 
<rf  limitations  against  any  action  by  the  state 
or  its  authorized  agencies  to  assert  the  public 
right  or  such  possession  as  will  give  title  by 
prescription  to  the  adverse  claimants  against  the 
public  right 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
fiession,  Cent  Dig.  t|  U,  27,  43-07;  D«a  Dig. 
18.*] 

In  Bank*  Appeal  from  Superior  Gonrt,  Los 
Angelea  County;  Walter  BordweU,  Judge. 
.  Action  by  the  People  of  the  State  of  Cali- 
fornia, on  Information  of  U.  S.  Webb,  Attor- 
ney General,  against  the  Banning  Company 
and  others.  From  a  judgment  for  plaintiff, 
and  from  an  order  denying  a  new  trial,  de- 
fendants appeaL  Affirmed  in  part,  and  re- 
versed in  part 

O'Melveny,  Stevens  ft  Millikln,  of  Los  An- 
geles, for  appellants.  Anderson  &  Anderson, 
of  Los  Angeles,  and.U.  S.  Webb,  Atty.  Gen., 
for  respondent 

PER  CURIAM.  Since  the  order  was  made 
In  this  case  granting  a  rehearing  after  the 
Judgmrat  of  this  court  rendered  on  December 
1913,  the  appellant,  the  Kerckhoff-Cuzner 
Mill  &  Lumber  Company,  has  waived  auA 
abandoned  all  right  or  interest  which  it  may 
hare  had  in  and  to  the  small  parcels  of  tide- 
lands  hereinafter  mentioned,  reserving  only 
any  rights  It  may  have  under  any  valid 
wharf  franchises,  and  the  parties  thereupon 
liave  stipulated  that  tlie  cause  may  again  be 
snbmltted  wlOlout  farther  argoment  upon 
the  other  questions  presented  by  the  ai^eal. 
The  rehearing  was  granted  mainly  fbr  the 
purpose  of  again  considering  the  question 
presented  upon  the  dUUm  to  these  tidelands. 
In  view  of  Uils  abandonment  by  said  appel- 
lant we  find  It  unnecessary  to  <KmEdder  the 
case  further,  being  satisfied  with  the  opinion 


on  Uie  other  questlona  dlscussecl  tberdn  as 
heretofore  filed..  We  therefore  adopt  the 
following  portions  of  said  opinion  as  the 
opinion  of  the  court: 

"The  defendants  appeal  from  the  judgment 
and  from  an  order  dienylng  their  motion  for  a 
Dew  trial. 

[1]  "This  Is  one  of  the  series  of  cases  men- 
tioned In  the  opinion  of  People  v.  California 
B^h  Co.  (L.  A.  No.  3060)  188  Pac.  79.  The 
claim  of  the  appellants  that  a  patent  for  tide- 
lands  would  convey  to  the  patentee  the  abso- 
lute estate  In  the  land  free  from  the  public 
easement  for  navigation  and  fishery,  and  the 
claim  that  land  within  two  miles  of  the  town 
of  Wilmington,  as  incorporated  by  the  act  of 
1872,  was  not  reserved  from  sale,  are  both 
disposed  of  adversely  to  the  appellants  by 
the  opinion  la  that  case.  No  further  dis- 
cussion of  those  claims  is  necessary- 

"In  the  present  case,  and  in  L.  A.  No.  3061, 
140  Pac.  591,  of  the  series  of  cases  referred 
to,  the  appellants  claim  that  they  were  In 
adverse  possession  of  the  land  for  more  than 
ten  years  before  the  action  was  begun,  and 
consequently  that  they  have  title  thereto 
by  prescription,  and  that  the  action  Is  barred 
by  the  statute  of  limitations.  Some  minor 
questions  involved  are  also  omitted  from 
case  No.  3060.  We  proceed  to  the  conaidttra- 
tlon  of  these  questions. 

[2]  "The  land  here  in  controversy  con- 
sists of  two  tracts,  one  known  as  tideland 
location  144,  containing  198.65  acres,  the 
other  swamp  land  location  3088,  containing 
S5.29  acres.  One  defendant  also  claims  un- 
.  der  tideland  location  68,  which  In  part  over- 
laps swamp  land  location  3088.  The  appli- 
cation and  survey  for  tideland  location  68 
were  filed  on  December  23,  187&  The  first 
payment  was  made  on  March  7,  1882.  The 
last  payment  was  on  December  24,  1890,  and 
the  patent  was  Issued  on  October  16,  1894. 
It  does  not  appear  that  any  payment  was 
made  during  the  interval  between  the  repeal 
of  the  act  IncorporatlDg  Wilmington  and  the 
Incorporation  of  San  Pedro  on  March  1, 1888. 
Under  the  principles  stated  In  case  No.  3060 
aforesaid,  the  land  was  reserved  from  sale 
from  1872  until  1887,  when  the  Wilmington 
act  was  repealed,  and  again  for  the  time 
ensuing  the  Incorporation  of  San  Pedro. 
Hence  the  approval  of  the  arollcatloD  and 
survey,  the  acceptance  of  the  pnnftase  mon- 
ey, and  the  Issuance  of  the  patent  Cor  tide- 
land  locatton  68  were  ea^  vlthoat  auttioii- 
ty,  and  the  patent  therefor  was  void. 

[S]  "The  land  embraced  In  tideland  loca- 
tion 144  and  in  swamp  land  loca^oa  3088  is 
all  within  two  miles  of  the  corporate  limits 
af  the  dty  of  San  Pedro,  Incorporated  March 
1,  1888.  From  that  date  forward  all  these 
tidelands  were  reserved  from  sale  by  tlte  con- 
stitutional reservation,  and  both  the  swamp 
land  and  the  tide  land  w«e  reserved  from 
sale  by  section  8488  of  the  Political  Code, 
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tmtU  the  7ear  1801,  wlien  the  nsovatlm  of 
swamp  luida  was  tilmlnated  therefrom  by 
ameodment  The  appUcation  and  surrey 
tor  Udelaud  location  144  wwe  filed  March  9, 
1887.  The  approral  thereof  was  made  on 
May  14,  1888,  which  was  after  the  incor- 
poration of  San  Pedro,  and  tliere  is  no  ahow- 
inc  that  any  paymut  was  made  before  that 
da(&  All  the  other  proceedings  leading  ap 
to  the  patent  in  No.  144,  and  all  the  proceed- 
ings in  swamp  land  location  3088,  occnrred 
after  said  Incorporation.  The  patents  for 
both  these  locations  were  Issued  on  October 
16,  1804.  It  follows  that  both  patents  are 
void  because  of  the  fact  that  the  lands  were 
reserved  during  the  time  when  the  prooeed- 
inga  for  the  sale  took  place. 

[4]  "The  defendants  pleaded  the  bar  of  the 
statute  of  limitations  contained  in  section 
315  of  the  Code  of  Civil  Procedure,  which  is 
as  follows:  'The  people  of  this  state  wUl 
not  sne  any  person  for  or  In  respect  to  any 
real  property,  or  the  Issues  or  profits  there- 
of, by  reason  of  the  right  or  title  of  the  peo- 
ple to  the  same,  unless:  (1)  Such  right  or 
title  ahali  have  accrued  within  ten  years 
before  any  action  or  other  proceeding  for  the 
same  Is  commenced;  or  (2)  the  people,  or 
those  from  whom  they  claim,  shall  have  re- 
ceived the  rents  and  profits  of  such  real  prop- 
erty, or  of  some  part  thereof,  within  the 
space  of  t^  years.' 

"The  words  "right  or  title'  In  the  first  sub- 
division must  of  necessity  refer  to  the  right 
or  title  of  the  state  to  sue,  not  to  the  right 
or  title  upon  which  the  state  bases  Us  right 
to  sue.  If  this  were  not  so,  the  state  could 
not  maintain  an  action  in  respect  to  land  to 
which  it  beld  title  for  more  than  ten  years 
prior  to  the  beginning  of  the  action,  although 
the  invasion  of  its  rights  which  created  the 
cause  of  action  had  been  very  recant  and 
within  ten  years.  This  question  was  present- 
ed in  People  v.  Center,  66  Cal.  664,  6  Pac. 
263.  6  Pac.  481«  and  it  was  there  held  that 
the  first  clause  should  be  construed  as  If  It 
read:  '{!)  Such  cause  of  action  stiall  have 
accrued  within  ten  years,*  etc.  We  fully 
approve  that  dectelon  and  hold  that  to  be 
the  proper  construction  of  the  section. 

[S]  "The  court  found  that  a  certain  parcel 
of  land  In  controversy  tiad  been  held  and  oc- 
cupied by  the  Kerckhoff-Cuzner  Mill  &  Lum- 
ber Company,  adversely  to  the  state  and  un- 
der claim  of  title  against  it,  continuously  for 
more  than  t^  years  before  the  action  was 
Degun.  Upon  this  finding  It  is  contended  that 
the  action  was  barred  by  the  aforesaid  stat- 
ute of  limitations,  snd  that  title  by  prescrip- 
tion has  been  acquired  thereto  by  that  com- 
pany. This  land,  for  the  most  part,  is  em- 
braced in  swamp  land  location  3088  and  Is 
above  the  line  of  ordhiary  high  tide,  being 
of  the  class  described  as  swamp  land.  Some 
small  portion  of  the  land  thus  occupied  and 
claimed  Is  tldeland. 

"Counsel  for  plaintiff,  in  argument*  admit 


that  the  swamp  lands  of  the  state  are  pro* 
prletary  lands,  capable  of  iMdng  acqoired  by 
adverse  possession,  it  tliere  la  no  rule  ot  law 
which  ,  prevwta  the  operation  of  the  statute 
of  limltationa  against  {he  state  with  refer- 
ence  to  them.  Th^  contend,  however,  that 
tlie  TMsrvrntlon  of  ttie  land  from  sale  operat- 
ed aa  a  dedication  to  public  use,  or  as  a 
declaration  that  the  lands  are  held  in  trust 
for  public  pui^Mnes,  and  that  the  statute  of 
limitations  does  not  run  against  the  state 
with  respect  to  land  so  dedicated  or  held, 
and  consequently  that  the  state  cannot  be 
disseized  thereof  by  adverse  possession.  The 
court  below  took  this  view  of  the  question. 
To  sustain  this  point  the  plaintUE  relies  upon 
a  passage  from  Hoadley  v.  San  Francisco,  SO 
CaL  27S.  to  the  effect  that  the  land  there 
claimed,  being  land  granted  by  the  United 
States  to  San  Francisco  for  public  use,  was 
'held  for  that  purpose  only*  and  could  not  be 
conveyed  to  private  persons,  and  that,  'the 
city  having  no  authority  to  convey  the  title, 
private  parties  are  virtually  precluded  from 
acquiring  It'  The  argument  from  this  case 
Appears  to  be  baaed  upon  the  theory  that 
the  land  there  referred  to  was  the  entire 
body  of  land  granted  to  San  Francisco  by 
the  act  of  Congress  of  July  1,  1864  (13  U.  S. 
Stats.  833,  c  194),  proprletaiy  In  character 
and  subject  to  sale  by  the  city.  A  careful 
analytis  of  the  case  shows  that  this  is  not 
true.  The  land  in  litigation  coosisted  of 
public  squares  which  had  been  dedicated  as 
such  by  the  dty  and  the  state  before  the  pas- 
sage of  the  act  of  1864.  The  congressional 
grant  to  the  dty  of  all  the  pueblo  lands  'for 
the  uses  and  purposes  spedfled  In  the  ordi- 
nance of  said  city,  ratified  by  an  act  of  the 
Legislature,*  recognized  the  previous  dedica- 
tion of  these  public  squares  to  public  nae  as 
such,  and  gave  them  to  the  dty  in  trust  for 
that  purpose.  It  Was  these  squares,  so  dedi- 
cated, of  which  the  court  was  speaking  In  the 
passage  relied  on,  and  not  the  proprietary 
lands  Included  In  the  grant  The  decision 
does  not  liotd  tliat  lands  granted  by  the  Unit- 
ed States  to  the  state  for  general  public  pur- 
poses, as,  for  examine,  the  school  lands  grant- 
ed in  aid  of  general  education  or  the  swamp 
lands  granted  for  reclamation  and  tillage  or 
other  private  use,  are  withdrawn  from  com- 
merce, or  held  in  trust  for  public  use.  The 
grant  In  that  case,  being.  In  effect,  a  grant 
by  the  United  States  to  the  dty  for  public 
use  as  a  public  square,  created  a  public 
trust  which  the  dty,  having  accepted,  could 
not  revoke,  and  bowe  It  was  held  that  the 
dty  could  not  be  deprived  of  this  public  land 
by  adverse  possession  or  by  the  statute  of 
limitations.  It  was  a  trust  created  by  the 
holder  of  the  paramount  title,  ,In  the  pres- 
ent case  the  reservation  was  made  by  the 
state  itself.  The  state  could  reroke  the  res- 
ervation at  any  time.  It  was  a  mere  restric- 
tion upon  a  general  power  delegated  to  Its 
officers.  No  public  purpose  or  public  use  was 
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declared.  The  swdmp  lands  had  not  been, 
previously  dedicated  to  any  public  use.  The 
reservation  merely  withheld  them  from  sale. 
No  dedication  to  public  use  Is  to  be  implied 
therefrom.  The  reservation  left  them  In  pre- 
cisely the  same  condition  as  they  were  in 
before  any  law  authorizing  a  sale  was  en- 
acted; that  is,  as  proprietary  lands  of  the 
state  subject  to  adverse  possession  and  the 
running  of  the  statute  of  limitations.  Ames 
V.  Oity  of  San  Diego,  101  Cal.  390.  35  Pac. 
1005;  San  Di^o  v.  Linda  Vista  Irr.  Dlst, 
108  Cal.  196,  41  Pac.  281,  35  L.  R.  A.  33. 
■  [«,  7]  Ordinarily  the  mere  possession  of 
state  lands  of  this  cliaracter  by  one  not  in 
privity  with  the  state,  nor  claiming  under  it, 
will  not  be  adverse,  so  as  to  set  the  statute 
in  motion.  The  state  Is  deemed  to  acquiesce 
in  such  possession  by  private  persons,  and  It 
is  considered  as  permissive  only.  This  is  the 
baste  of  section  1006  of  the  GIyU  Code.  But 
this  la  not  necessarily  the  case,  and  as  the 
court  found  that  [>08se8sloD  in  this  case  was 
adverse  to  the  title  of  the  state,  and  as  that 
finding  cannot  be  here  reviewed,  since  it  is 
In  favor  of  the  appellant,  It  must  be  assumed 
to  be  supported  by  sufBcient  evidence. 

(tl  **ConnseI  for  appellants  also  advance 
the  proposition  that  the  presumption  of  an 
Andoit  grant  is  the  basis  of  the  doctrine  of 
prescrtption,  and  that  there  can  be  no  such 
presomptlon  where  no  grant  oonld  have  been 
legally  made.  The  Code  defines  the  method 
of  gaining  soch  title  and  does  not  declare 
that  it  must  be  based  on  the  presmnptlon  of 
a  grant  CItII  Code,  f  1007.  The  running 
of  the  statute  of  nmitatkms  does  not  depend 
upon  the  ^resnmptton  of  the  existence  of  any 
grant  It  operates  upon  the  state,  with  re- 
spect to  any  property  not  dedicated  or  held 
for  a  pabllc  use,  as  soon  aa  advenn  posses* 
slon  thereof  begins,  without  regard  to  the 
ezirtence  or  presumed  existence  of  a  lawful 
grant  By  the  section  cited  an  adverse  oc- 
cu|>ancy  for  the  period  of  limitation  confers 
title  to  the  property  oocnpled,  regardless  of 
the  possible  existence  of  a  previous  grant 
This,  of  course,  at^Ues,  so  far  as  the  state  is 
concerned,  to  proprietary  land  alcme.  It 
does  not  apply  to  property  dedicated  to  pub- 
lic use.  See  46.  Am.  St  Rep.  482,  note.  We 
therefore  hold  that,  as  to  swamp  lands  ^ch 
have  been  held  in  actual  adverse  possession 
for  more  than  ten  yeara' claiming  under  a 
state  patent,  the  action  Is  barred  by  the  pro- 
vtelons  of  section  816  of  the  Code  of  Civil 
Procedure. 

[8]  "Th<B  defWdants  owning  the  swamp 
land  claim  littoral  rUlbts  over  the  adjoining 
tldelands  and  waters,  as  owners  of  land  ri- 
parian to  the  bay.  '  It  la  unnecessary  to  dis- 
cuss this  claim  at  length.  Such  r^hts  are 
not  greater  agaidsb  the  state  than  against 
the  United  States,  with  respect  to  the  public 
easement  for  navigation  held  concurrently  by 
the  two  sovereignties,  the  one  for  intrastate 
and  general  navigation,  the  other  for  inter- 


state and  foreign  navigation.  The  private 
littoral  rights  to  riparian  proprietors  are  al- 
ways subject  and  sutiordinate  to  the  public 
easement  for  these  purposes.  U.  S.  v.  Chand- 
ler-Dunbar  Co.,  33  Sup.  Ct  667;  Gibson  v. 
U.  S.,  166  U.  S.  272,  17  Sup.  Ct  578,  41  1^ 
Ed.  996 ;  Scranton  v.  Wheeler,  179  U.  S.  141, 
21  Sup.  Ct  48,  45  L.  Ed.  126;  Gilman  v. 
Philadelphia,  70  U.  8.  (8  WaU.)  72S,  18  L.  Ed. 
96. 

[10]  "The  part  which  Is  tideland  is  sub- 
ject to  the  public  uses  of  navigation  and 
fishery,  as  Is  fully  shown  In  the  opinion  In 
No.  3060.  It  is  dedicated  to  the  public  uses. 
With  respect  to  the  public  easement  thus 
constituted,  it  is  settled  by  a  long  line  of  de- 
cisions in  thte  state  that  there  can  be  no 
adverse  possession  sufficient  to  set  in  mo- 
tion the  statute  of  limitations  against  any 
action  by  the  state  or  its  authorized  agen- 
cies to  assert  the  public  right  or  so  as  to 
give  title  by  prescription  to  the  adverse 
claimant  against  the  public  easement  This 
proposition  was  directly  involved  in  People 
V.  Kerber,  152  Cal.  733,  93  Pac.  878,  125  Am. 
St  Rep.  93.  It  was  there  held  that  the  pub- 
lic easement  was  not  affected.  Impaired,  or 
destroyed  by  soch  adverse  possession,  no 
matter  how  long  continued.  We  refer  to  the 
opinion  In  that  case  for  a  citation  to  ttie 
other  cases  in  this  state  deeding  the  same 
proposition.  Hence  it  follows  that  the  daUn 
under  the  statate  of  limitations  and  to  title 
by  prescription  cannot  in  any  wise  affect  the 
right  of  the  state  or  of  the  public  to  use  the 
land  for  puhlic  purposes  connected  with  the 
aforesaid  easements.  See,  also,  Civ.  Code, 
I  3490;  Mining  Debris  Case  (a  C.)  16  Fed. 
2S,  9  Sawy.  513;  Schneider  v.  Hntf^diuon, 
76  Am.  St  Rep.  note  page  492." 

The  abandonment  by  the  appellant  of  tiie 
claim  to  the  small  parcels  of  tideland. ad- 
Joining  tills  swamp  land  makes  it  unneces- 
sary to  consider  the  questtons  ariting  with 
respect  to  the  right  of  the  appellant  to  the 
subordinate  fee  of  said  land  subject  to  the 
public  easement  for  navigation  under  or  by 
virtue  of  any  adverse  possesai(m  it  may  have 
had  thereof.  As  to  the  swamp  land  so  ad- 
versely held  by  the  appellant  the  judgment 
should  be  that  said  company  Is  the  owner 
thereof.  Witii  r^pect  to  the  tldelands,  the 
Judgment  should  be  that  the  appellant  has 
no  Interest  therein. 

It  Is  ordered  that  the  ju^ment  against 
the  Kerckhoff-Cnaner  Hill  &  Lumber  Com- 
pany be  vacated,  and  that  the  court  below 
proceed,  upon  the  findings  It  has  heretofore 
made  in  thte  action,  to  enter  tiie  Judgment  of 
the  court  dedarlng,  in  accordance  with  this 
opinion,  the  Interest  and  tltie  of  the  plalntlfl 
tod  of  the  Kerckhoff-Cttxner  HiU  &  Lumber 
Company,  respectively,  to  the  swamp  land 
which  that  company  had  held  in  adverse  pos- 
session for  more  t^an  ten  years  before  the 
action  was  liegun. 

The  order  denying  a  new  trial  Is  affirmed. 


Digitized  by  Google 


Cal.) 


DEL  MAR  WATER,  LIGHT  &  POWER  CO.  T.  BSHLEMAN 


691 


As  to  all  tbe  defendants,  except  the  Kerck- 
hoff-Cuzner  Mill  &  Lumber  Company,  the 
iudgnient  Is  affirmed. 


<W7  Cal.  66U 

FEOPLB  et  aL  T.  BANNING  GO.  et  at 
(li.  A.  3061.) 
iSupreme  Court  of  CalifomJa.  AprU  11.  1914.) 

In  Bank.  Appeal  from  Superior  Coart,  Los 
Ajogeles  County;  Walter  Bonlwell,  Judge. 

Action  by  the  People  and  others  aeainst 
the  Banning  Company  and  others.  From  a 
judgment  for  platntiflC^  and  from  an  order  de- 
aiinc  a  new  trial,  defendants  appeaL  Affirm- 
ed in  part,  and  rerereed  in  part 

O'Melveny,  Stevens  &  Millikin,  of  Lob  An- 
geles, for  appellants.  Anderson  &  Anderson, 
of  Los  Angeles,  and  U.  S.  Webb.  Atty.  Gen.,  for 
reqwndents. 

PER  CURIAM.  The  appeals  are  from  the 
jadtnuent  and  from  an  order  denying  a  new 
trial.  The  siipeai  of  the  Kerckhoff-Ouzner  Mill 
it  Lumber  Company  is  taken  separately  from 
that  of  the  others,'  but  both  appeals  are  present- 
ed upon  the  same  transcript. 

The  case  involves  the  land  embraced  in  tide- 
land  location  No.  68.  First  payment  was  made 
in  18S2  and  the  last  in  the  year  1890.  The  pat- 
ent was  issued  therefor  to  William  H.  Banning 
on  OGt<^  16,  18M.  It  is  all  within  two  miles 
of  Wilmington. 

The  action  is  to  quiet  title  to  the  entire  tract 
of  land  embraced  in  the  patents.  A  part  of 
the  land  embraced  in  this  locatioii  was  Involved 
in  L.  A.  No.  S077,  People  v.  Bannii^  et  sL,  140 
Pac  587.  All  the  qoestions  determinative  of 
the  rights  of  the  parties  were  fully  discussed 
and  decided  in  that  case  and  in  L.  A.  No.  3060, 
People  V.  California  Fish  Co.,  138  Pac.  79. 
The  court  here,  as  it  did  in  L.  A.  No.  3077, 
found  that  certain  of  the  lands  claimed  by  the 
Kerckhoff-Cusner  Mill  &  Lumber  Company  had 
been  held  by  said  company  In  actual  adverse 
pOBsession  against  the  state  for  more  than  ten 
years,  and  that  said  lands  are  part  of  the 
swamp  and  overflowed  lands  of  the  state,  lands 
held  as  proprietary  lands  and  not  snbject  to 
any  public  easement  or  trust  Our  conclusion 
in  the  first-named  case  was  that  the  action  was 
barred  by  the  statute  of  UmkationB  aa  against 
that  company.  The  court  below  also  found 
that  a  certain  small  portion  of  the  land  held  in 
adverse  possession  by  the  Kerckboff-Cuzner  Mill 
^  Ltmiber  Company  was  tideland,  and  it  con- 
dnded  that  that  duendant  had  gained  no  title 
whatever  thereto  by  virtue  of  its  adverse  posses- 
sion. 

After  the  rehearing  was  granted  in  this  case 
from  the  decision  rendered  therein  on  Decem- 
ber 20,  1913,  the  appellant  Kerckhoff-Cuzner 
Hill  &  Lumber  Company  waived  and  abandoned 
all  claim  it  may  have  to  the  small  parcels  of 
tidelands  adjoining  the  aforesaid  swamp  land, 
and  which  were  included  in  its  possession  as 
above  stated,  reserving  only  its  rights  under  any 
valid  wharf  franchises  over  said  tidelands,  and 
thereupon  the  parties  submitted  the  cause  upon 
the  arguments  already  made.  Upon  this  waiver 
the  judgment  should  be  against  the  defendant 
with  respect  to  said  tidelands.  The  judgment 
here  will  follow  the  judgment  in  L.  A.  No.  3077, 
aforesaid. 

It  is  therefore  ordered  that  the  judgment 
against  all  the  defendants  except  the  Kerckhoff- 
Ouzner  Mill  ft  Lumber  Company,  and  the  order 
denying  a  new  trial  as  to  all,  be  affirmed. 

The  judgment  against  the  Kerckhoff-Cuzner 
Mill  3c  Lumber  Company  is  reversed,  and  as  to 
that  oompany  the  cause  is  remanded,  with  di- 
rections to  the  court  below  to  eater  judgment 


that  the  plaintiff  take  nethb^  against  tlie  said 
d^endant  with  respect  to  the  land  which  the 
court  in  the  eleventh  finding  declared  to  have 
been  In  the  possession  of  said  defendant  for 
more  than  ten  years  next  before  the  beginniiig 
of  this  action  and  to  be  above  the  line  of  ordi- 
nary high  tide,  and  that  said  defendant  mnain 
in  possession  thereof,  and  that  said  Kerckholt- 
Cuzner  Mill  ft  Lumber  Company  recover  its 
coats. 

(ICT  Cal.  «6S) 

DEL  MAR  WATER,  LIGHT  &  POWER  CO, 

V.  ESHLEMAN  et  al.    (L.  A.  3533.)t 
(Supreme  Court  of  California.    April  11,  1814. 
Rehearing  Denied  May  11,  1914.) 

1.  COBFOBATJONS  (S  394*)— GoNTBOL  AND  REO- 
UUTION— POWEB  OF  RaILBOAD  COUUISSION. 

The  Railroad  Commission  has  no  power  to 
compel  a  corporation  which  owns  property  In 
private  right,  and  has  not  dedicated  it  to  any 

£ublic  Qse,  to  apply  It  to  a  public  use  of  any 
ind. 

[Ed.  Note.~For  other  cases,  see  Corporations, 
Cent  Dig.  f  1576;  Dec.  Dig.  f  S94.*! 

2.  WATBBB  and  WATEB  GOUBfiBS  (S  188*>— 

Wateb  Coupanibs— Oontbol  and  beouu- 

Under  Public  UtlUtles  Act  (St.  [Extra 
Sess.]  1911,  p.  55)  }  67,  making  the  findings  of 
the  Railroad  Commission  on  questions  of  fact 
final  and  not  subject  to  review,  its  findings 
that  a  water  company  was  a  public  utility,  and 
that  it  was  operating  a  water  system  tor  com- 
pensation, wece  conclusive,  unless  the  evidence 
on  the  subject  was  without  conflict,  n  that  the 
question  was  purely  one  of  law. 

[Bd.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  H  287.  288;  Dec. 
Dig.  f  18a*] 

3.  Watebb  and  Water  Cooeses  (f  201*)— 
Wateb  Companies— Contbol  and  Bkottla- 

TION. 

Public  Utilities  Act  (St  [Extra  Sees.]  1911, 
36)  1 36,  aat^riung  the  Railroad  Commifrion 
0  prescribe  rules  ana  regulations  tor  the  per- 
formance of  any  service  or  the  furnishing  of  any 
commodity  of  the  character  furnished  or  sup- 
idied  by  any  public  utility,  and  providing  that, 
on  proper  demand  and  tender  of  rates,  such 
public  utility  shall  furnish  such  commodity  or 
render  such  service,  and  section  36,  aothonzing 
the  Commis^on  to  order  additions,  extensions, 
etc.,  to  the  existing  plant,  equipment,  etc,  of 
any  public  utility,  do  not  authorize  the  Commis- 
sion to  compel  a  water  company,  which  Is  ap- 

riiying  a  part  of  its  water  to  public  use  in  a 
united  territoiTi  to  lay  new  pipes,  enlarge  Its 
territory,  and  devote  its  entire  supplj[  to  public 
Rervice  in  such  territory  as  the  Commisaion  may 
find  in  need  of  water,  and  for  which  its  supi^ly 
is  adequate,  but  merely  authorise  it  to  require 
public  service  corporations  which  have  devoted 
their  entire  property  to  Ae  use  of  the  entire 
public,  or  shall  have  undertaken  to  supply  a 
certain  district,  to  furnish  adequate  service  wdth- 
in  the  territory  which  it  has  undertaken  to 
serve,  especially  as  even  a  constitutional  dec- 
laration cannot  transform  a  private  enterprise, 
or  a  part  thereof,  into  a  public  utitil?  without 
compensation ;  and  hence,  where  it  did  not  ap- 
pear that  a  water  company  had  held  out  that 
Its  water  was  for  sale  to  the  public  generally,  or 
to  any  persons  except  those  within  a  town  site, 
and  within  the  subdivided  lands  of  the  laDd 
company  which  organised  It  the  Commission 
could  not  order  it  to  furnish  water  to  a  party 
outside  of  such  territory. 

[Ed.  Note.— For  other  cabee,  see  Waters  and 
Water  Courses,  Gent  Dig.  |  275;  Dec.  Dig  S 
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i.  Watebs  ard  Water  Oomsa  Q  201*)— 
■  Watkb  Coupahibs— Coktbol  and  Reodi^- 

TION. 

Sales  of  water  by  a  water  company  to  per- 
■ona  who  cwme  and  tak«  it  away  in  iMurreu  is 
not  evidence  of  a  dedication  of  nie  water  own- 
ed by  it  to  poblie  use,  nor  the  dedication  of 
any  of  it  to  the  aupidy  of  any  particular  terri- 
tory. 

W Ed.  Kote.— For  other  cases,  see  Waters  and 
ftter  Courses,  Cent  Dig.  {  275;  Dec  Dig. 
I  201  .♦I 

5.  Watebs  and  Watbb  Couesbs  (S  201*)— 
Wateb  Companies— Contbol  akd  Rbouxji- 

TION. 

The  owner  of  a  water  supply  is  not  compel- 
led to  dedicate  all  of  it  to  public  use,  but  may 
dedicate  a  part  only,  reserving  the  remainder 
for  private  purposes,  or  for  private  sale  or 
disposition,  or  may  malte  a  limited  dedication, 
confining  the  Dse  to  such  territory  as  he  sees 
fit. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Wster  Courses,  Cent.  Dig.  S  ^75 ;  Dec  Dig.  S 
201.*] 

In  Bank.  Original  application  by  the  Del 
Mar  Water,  Light  &  Power  Company  for  a 
writ  of  review  directed  to  John  M.  Eafaleman 
and  others,  members  of  and  constitutlug  the 
Railroad  Commission  of  the  State  of  Cali- 
fornia. Order  of  the  OonunlsBlon  anntdled. 

Edward  O.  Koster,  of  Lob  Angeles,  for  peti- 
tioner. Max  Thelen  and  Donglas  Brook- 
man,  both  of  San  Frandaco,  for  respondents. 

MBLVIN,  J.  In  this  proceeding  in  certio- 
rari this  coart  is  asked  to  review  and  set 
aside  an  order  made  by  the  Railroad  Commis- 
sion by  which  petitioner  was  directed  to  de- 
liver from  Its  water  system  a  supply  of  water 
for  the  use  of  one  Qlass,  who  owns  property 
in  the  Del  Mar  Heights  tract,  said  Glass  to 
pay  one-half  of  the  cost  <jt  extending  peti- 
tioner's pipe  line  to  the  north  boundary  of 
said  Del  Mar  Heights  tract,  the  designated 
point  of  delivery. 

The  essential  facts  developed  before  the 
Railroad  Commission  are  as  follows: 

In  February,  1906,  the  South  Coast  Land 
Company  was  Incorporated,  and  shortly  after- 
wards bought  the  town  site  of  Del  Mar,  with 
the  exception  of  a  few  lots  in  the  locality 
known  as  the  "old  town."  The  corporation 
also  acquired  other  realty  in  that  vicinity. 
In  January,  1908,  the  South  Coast  Lend  Com- 
pany entered  Into  a  contract  with  the  Santa 
F6  Lend  Improvement  Company  by  wlilch 
the  latter  company  leased  to  the  former  so 
much  of  Its  property  on  the  San  Dlegulto 
ranch,  six  mites  from  Del  Mar,  as  might  be 
necessary  for  sinking  wells.  Under  the  terms 
of  the  lease,  the  lessee  agreed  not  to  pump 
more  than  50  miner's  Inches  of  water  during 
any  24  hours.  The  lessee  likewise  promised 
to  pump  for  the  lessor  water  not  to  exceed 
60,000  gallons  dutli^  each  24  hours  for  use 
on  the  lessor's  ranch,  and  to  turulsh  the 
Atchison,  T(^>eka  &  Santa  F6  Railway  Com- 
pany with  water  for  certain  specified  pur- 
poses at  Del  Mar. 


The  Sooth  Coast  lAnd  Company,  in  Febru- 
ary, 1008,  brooght  about  the  incoiporatlon  of 
the  Del  Mar  Water,  light  &  Power  Gompaoy 
for  the  primary  purpose  of  supplying  water, 
light,  and  power  to  purchasers  of  land  from 
the  South  Coast  Land  Company.  To  this 
water  company  the  land  company  has  assign- 
ed its  lease  from  the  Santa  F6  Land  Improve- 
ment Company  for  a  water  supply.  The  water 
company  has  constructed  daborate  wortcs  by 
which  pumping  from  two  of  three  large  wdls 
which  It  has  sunk  on  the  leased  property,  It 
supplies  Its  quota  of  water  to  the  Santa  Ft 
Land  Improvem«it  Company  and  Its  cast<Kn- 
era.  These  include  24  consumers  on  land 
bought  from  the  South  Coast  Land  Company 
and  17  Inhabitants  of  that  part  of  Del  Mar 
known  as  the  "old  town."  These  latter  are  all 
of  the  consumers  of  water  in  said  "old  town," 
and  they  were  found  there  when  the  land 
company  bought  the  rest  of  the  town  ^te. 
They  were  occupying  lanf  not  purdiased 
from  the  South.  Coast  Land  Company,  and 
were  formerly  supplied  from  wells  which  the 
said  land  company  bought,  but  the  use  of 
which  was  discontinued  when  the  Del  Mar 
Water,  Light  &  Power  Company  brought  Its 
new  supply  to  the  town.  A  very  large  quan- 
tity of  water  is  furnished  by  this  company 
to  the  hotel,  garage,  and  power  house  on  the 
South  Coast  Land  Company.  The  company 
has  on  two  occasions  sold  watet  to  perscma 
engaged  In  highway  constmctlon,  and  has  oc- 
casionally supplied  some  water  to  farmers, 
who  have  hauled  it  away  in  barrels,  althou^ 
some  applications  for  water  to  be  removed 
in  this  way  have  been  refused.  The  articles 
of  Incorporation  of  the  water  company  give 
It  general  powers  to  sell  water  and  to  gener- 
ate and  furnish  electricity  for  Ugbt  and 
power,  but  no  territorial  llmite  are  defined 
as  setting  aside  the  area  to  be  served.  The 
principal  place  oT  business  is  Del  Mar.  The 
Del  Mar  Heights  tract  on  which  the  proper- 
ty of  Glass  is  situated  Is  surrounded  on  three 
sides  by  land  belonging  to  the  South  Coast 
Land  Company,  but  It  Is  much  more  elevated 
In  parts  than  any  of  the  property  of  that 
corporation  which  is  being  supplied  by  the 
Del  Mar  Water,  Light  &  Power  Company. 
The  Glass  property  Is  much  higher  than  the 
reservoir  on  Inspiration  Point,  from  which 
the  water  company  conveys  water  to  ttie 
property  which  has  been  sold  by  the  South 
Coast  Land  Company. 

After  taking  testimony  regarding  the  opep 
ation  of  the  water  company  and  examining 
experts  with  reference  to  the  amount  of  wa- 
ter which  might  be  developed  by  the  water 
company  and  its  lessor  on  the  latter's  prop- 
erty (for  the  lessor  had  reserved  the  unlimit- 
ed right  to  develop  water  on  its  own  account, 
and  has  developed  and  Is  using  a  consider- 
able and  Increasing  amount),  the  Railroad 
Commission  found  that  the  Del  Mar  Water. 
Light  ft  Power  Company  ovnis.  controls,  and 
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operatei  a  water  system  for  hire;  that  It 
may  reasonably  take  the  90  mloer's  laches 
per  day  from  the  sands  of  the  San  Diegnlto 
river  under  Its  contract  with  the  Santa  V6 
Land  ImproTement  Company ;  that  the  maxl- 
Donm  consumption  of  water  hitherto  deliver- 
ed by  the  water  company  has  been  about  8.61 
miner's  Inches  per  day;  that  the  company 
"will  not  within  a  reasonable  time  require  said 
fifty  (50)  miner's  inches  of  water  for  use  on 
the  lands  owned  by  the  South  Coast  Land 
Company,  and  that  it  will  have  on  hand  an 
additional  supply  of  water  in  sucli  an  amount 
that  It  can  reasonably  and  safely  supply"  the 
land  of  Mr.  Glass;  that  the  present  plant  of 
the  water  company  will  be  adequate  for  a 
number  of  years  to  supply  the  inhabitants  of 
the  "old  town"  of  Del  Har,  the  purchasers 
from  the  South  Coast  Land  Company,  and 
the  settlers  on  Del  Har  Helt^ts  tract ;  that 
the  only  additional  plldng  necessary  to  the 
delivery  of  water  at  the  border  of  said  Del 
Bfar  tract  would  be  a  pipe  line  ^m  the 
water  company's  tanks  on  Inspiration  Point 
to  the  dedgnated  point  of  delivery.  Hie  Del 
Mar  Water,  light  ft  Power  Company  was 
directed  to  construct  such  pipe  line,  to  collect 
one-half  of  the  cost  thereof  firom  Mr.  Glass, 
and  thereafter  to  deliver  water  for  his  nse 
at  the  point  deslguated,  diarglng  2S  cents 
per  1,000  sallons.  In  the  opliriMi  of  the 
Railroad  Commission,  the  learned  commis- 
sioner, Mr.  Thelen,  said  with  r^erenoe  to 
the  congtmctlon  of  this  pipe  line:  "The  w- 
Klneerlng  question  of  delivering  wAtet  to  or 
near  the  northern  boundary '  of  Del  Mar 
Heights  tract  is  a  simple  <nie.  There  was 
some  conflict  of  testimmiy  as  to  the  exact 
location  of  the  pipe,  but  all  parties  agreed 
that  it  is  feasible  to  lay  a  pipe  line  from  the 
tanks  on  Inspiration  Point,  through  Arden 
Helots  Na  6^  to  or  near  the  northern  bonnd- 
ary  of  D61  Mar  Heights  tract  The  dis- 
tance ftvm  the  tanks  Is  about  4,800  ffeet  The 
South  Coast  Land  Company,  shortly  after 
Arden  Heights  tract  No.  6  is  placed  on  the 
market,  will  have  to  lay  a  pipe  line  through 
that  tract  for  its  own  purposes.  The  pipe 
line  BO  laid  can  readily  be  used  to  supply 
water  tot  .use  on  plalntUTs  property.  Plaln- 
tur  can  then  pump  the  water  from  the  point 
of  delivery  to  his  own  property,  as  he*  has 
agreed  to  da" 

The  plaintiflf  mentioned  is  Mr.  Glass,  and 
th«  "Arden  Heights  tract  No.  6"  la  a  tract  of 
land  belonging,  not  to  the  water  company,  but 
to  the  South  Coast  Land  Company.  The 
opinion  also  contains  the  following  para- 
graph: "As  the  South  Coast  Land  Company 
mi^t  not  need  the  pipe  line  throughout  the 
entire  extent  of  its  Arden  Heights  No.  6 
tract,  at  least  for  some  time,  It  would  not  be 
fair  to  the  defendant  company  to  compel  it  to 
bear  the  entire  cost  of  the  Installation  of  this 
pipe  line,  and  on  the  facts  of  this  case,  I  am 
of  the  opinion  that  the  defendant  company 
should  construct  this  pipe  line,  bat  ttiat  <nie- 
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half  of  the  cost  should  be  borne  by  plaintUT. 
If  other  residents  of  Del  Mar  Heights  tract 
later  derive  water  through  the  same  source, 
plalntiiT  may  call  upon  them  to  share  with 
him  the  outlay  which  he  has  made." 

Petitioner,  proceeding  under  section  67  of 
the  PubUc  UUIities  Act  (Stats.  Ex.  Sess.  1011. 
p.  65),  contends:  First,  that  the  Commission 
exceeded  Its  authority  for  the  reason  that  the 
Del  Mar  Water,  Ught  ft  Power  Company  is 
not  a  pobUc  ntllity;  and,  second,  tha^  conced- 
ing for  the  purposes  of  argument  the  status  of 
the  petitioner  as  a  public  utility,  the  Railroad 
Commission  has  not  regularly  pursued  its 
authority,  and  the  authority  pursued  is  be- 
yond the  power  of  the  Legislature  to  confer. 

It  is  not  necessary  at  this  point  to  review 
the  constitutional  and  statutory  authority 
under  which  the  Commission  acts,  because  It 
is  conceded  that  U  the  petitioner  is  not  en< 
gaged  in  a  public  use,  the  Commission  has 
exceeded  its  Jurisdiction.  It  is  w^  to  ze- 
member,  however,  that  "a  public  ntUity"  as 
defined  by  the  ConsUtntlon  (artlde  XII,  i  28) 
Is,  so  far  as  a  corporatlott  like  the  petitioner 
Is  concerned,  one  owning,  iqieratlng,  or  con- 
trolling a  plant  or  equipment  "for  the  produc- 
tion, generation,  transmission,  delivery  or 
furnishing  of  heat,  light,  water  or  power. 
*  *  *  either  directly  or  indirectly,  to  or 
for  the  public." 

That  the  Intention  of  the  Incorporators  of . 
the  water  company  was  merely  to  tarnish  an 
Insbramentality  for  managing  and  (iterating 
file  water  d^artment  of  the  South  Coast 
Land  Company  there  can  be  little  doubt  Bat 
tbB  finding  of  ttie  Commission  that  petitioner 
Is  a  public  utility  Is  based,  In  part  at  least 
tfpoa  its  articles  of  taKorporatlon.  These  are 
general  In  their  terms,  anthoiiilng  the  com- 
pany '*to  construct  bay»  lease  and  otherwise 
acquire  and  dispose  of,  hold,  manage,  ccmtrol 
and  operate  waterworks  and  distributing  sya- 
terns,  ditches,  canals,  pipe  lines,  and  all  other 
means  or  appliances  for  the  acquisition,  sale 
or  distribution  of  water  for  domestic,  Irriga- 
tion and  all  other  purposes,  also  to  sell  and 
distribute  water  for  domestic,  Irrigation  and 
all  other  purposes."  It  is  true  that  these  pro- 
visions are  broad,  and  that  the  company 
might  under  its  charter,  engage  In  business 
as  a  public  utility.  The  mere  chartered  au- 
thority does  not  however,  mark  the  nature  ct 
the  operating  corporation  any  more  than  the 
language  of  a  notice  of  appropriation  binds 
the  approprlator  to  furnish  all  of  the  terri- 
tory mentioned  therein.  Tyndale  Palmer  et 
at  V.  R  R.  Commlscdon  et  al.,  138  Fae.  997. 
It  is  the  naked  authority  to  do  business,  but 
unless  it  be  pursued  In  a  certain  way,  It  does 
not  make  the  corporation  a  public  utility. 
It  Is  true  that  the  corporation  did  not  *>  It 
might  have  done,  In  its  by-laws  limit  the  use  . 
of  its  water  to  the  purchasers  of  land  from 
the  South  Coast  Land  Company  and  to  the 
corporations  which  It  was  required  to  furnish 
with  water  under  the  terms  of  its  lease.  But 
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In  practice  its  contracts  were  with  the  ven- 
dees of  the  land  company.  The  serving  of 
water  to  the  17  Inhabitants  of  the  "old  town" 
of  Del  Mar  was  not  sufficient  to  make  the 
water  company  a  public  utility,  offering  its 
water  to  the  general  public.  When  the  land 
company  bought  all  the  unsold  lots  of  the 
town  site  Its  property  surrounded  the  places 
of  residence  of  these  inhabitants  of  "old 
town.''  It  bought  and  abandoned  the  old 
wells  from  which  these  people  derived  their 
supply,  and  its"  arrangement  with  the  water 
company  to  serve  water  to  them  no  more 
constituted  the  latter  a  public  service  corpo- 
ration than  did  that  contract  by  which  the 
Santa  Fe  Land  Improvement  Company  was 
to  receive  a  certain  quantity  of  the  water 
which  might  be  developed.  The  sales  to  con- 
tractors who  were  engaged  In  road  building 
were  no  more  significant  than  would  be  sim- 
ilar accommodations  by  a  farmer  from  his 
wells,  and  the  same  thing  may  be  said  of  the 
trifling  amounts  of  water  sometimes  sold  to 
neighbors  and  by  them  liauled  away  in  bar- 
rels. That  the  water  company  had  refused  to 
furnish  persons  who  had  not  purchased  land 
from  the  South  Coast  Land  Company  was 
shown  without  contradiction;  and,  while  the 
reasoi^s  assigned  were  sometimes  the  scarcity 
of  water,  the  fact  of  refusal  remains.  The 
fact  is  highly  significant  It  Is  also  signifi- 
cant that  under  the  arrangement  which  the 
water  company  had  with  the  land  company 
the  latter  was  furnished  with  a  large  amount 
of  water  through  unmetered  pipes  for  the 
use  of  its  hotel  and  other  buildings.  All  of 
these  facts  and  drcumstancea  indicate  that 
the  Del  Mar  Water,  Light  &  Power  Company 
was  merely  the  incorporated  water  depart- 
ment of  the  South  Coast  Land  Company.  In- 
deed, the  Railroad  Commission,  while  holding 
that  the  water  company  was  organlEed  as  a 
public  utlUty,  recognized  some  superior  right 
to  the  water  by  the  South  Coast  Land  Com- 
pany. The  following  quotation  from  the  opin- 
ion illustrates  this:  "Where  a  water  company 
has  been  organized  as  a  public  utIUty  by  the 
owners  of  a  tract  of  land  for  the  purpose,  pri- 
marily, of  developing  that  tract,  and  where 
the  water  company  thereafter  maltes  arrange- 
ments with  the  owners  of  water  held  in  pri- 
vate ownership,  as  is  the  fact  in  this  case, 
and  water  ia  developed,  the  owners  of  the 
land  in  question  should  certainly  have,  with- 
in reasonable  limits,  the  first  use  of  water 
t*o  developed.  Accordingly,  it  it  appeared  In 
this  case  that  all  the  water  which  the  water 
company  may  develop  under  its  contract,  and 
such  additional  water  as  it  may  secure  from 
the  Santa  F6  Land  Improvement  Company, 
in  case  such  additional  water  may  be  devel- 
oped, is  necessary  for  the  reasonable  develop- 
ment of  the  lands  of  the  South  Coast  Land 
Company  within  a  reasonable  period  of  time, 
this  Commission  would  not  compel  the  de- 
fendant to  supply  water  to  outsiders." 
U  la  explained  in  the  brief  that  this  Jan- 


guage  merely  meant  that  if  in  the  future  it 
becomes  necessary  to  limit  the  territory  to  be 
served  by  the  utility.  It  would  be  fair  and 
reasonable  to  consider  first  the  lands  of  the 
South  Coast  I^and  Company.  If,  however, 
the  water  company,  has  held  itself  out  to  the 
general  public  of  Del  Slar  as  willing  to  fur- 
nish water  to  that  territory,  why  should  the 
former  owTiership  rather  than  the  tocation  of 
property  be  the  controlling  factor  in  case  a 
subsequent  limitation  of  the  area  to  be  served 
should  become  necessary?  No  logical  reason 
presents  itself  to  our  minds  why  one  part  of 
the  community  should  thus  be  favored,  unless 
there  be  a  recognition  of  the  right  of  private 
contract  between  the  water  company  and  a 
selected  class  of  customers,  and  the  moment 
such  right  is  recognized  the  status  of  the 
water  company  as  a  supposed  public  utility 
disappears.  Durli^  the  hearing  and  determi- 
nation of  the  case  the  Railroad  Commission 
sometimes  recognized  the  practical  identity 
of  the  two  companies,  yet  Insisted  that  the 
Del  Mar  Company  was  a  public  utility.  For 
example,  the  Commission  has  ordered  the 
water  company  to  extend  its  pipe  across  the 
land  of  the  other  corporation,  although  the 
latter  was  not  a  party  to  the  proceeding.  We 
are  of  the  opinion  that  the  Del  Mar  Water, 
Light  &  Power  Company  never  intended  to 
engage  in  a  public  service,  and  tliat  it  did 
not  do  so.  Whenever  the  land  company  sold 
a  lot  it  agreed  to  conduct  electricity  and 
water  to  the  property  line,  and  the  purchaser 
in  each  case  entered  Into  a  contract  with  tlie 
water  comimny  for  the  continued  furnishing 
of  those  commodities.  The  facts  of  this  case 
bring  It  squarely  within  the  principles  an- 
nounced in  Thayer  t.  California  Development 
Company,  164  Cal.  119,  12S  Fac.  21.  The 
Del  Mar  Water,  Light  &  Power  Company  was 
organized  for  the  purpose  of  selling  water  to 
the  purchasers  of  real  property  from  the 
South  Coast  Land  Company.  It  lias  consist- 
ently adhered  to  that  purpose.  If  the  pur- 
chaser of  land  from  a  rival  vendor  desires 
water,  he  may  develop  it  by  buying  water 
rights  or  by  condemnation  of  water  for  liiin- 
self  and  neighbors.  He  may  not  demand  a 
part  of  the  private  supply  of  this  petitioner. 
The  determination  that  the  petitioner  Is  a 
public  utility  is  erroneous,  and  the  Railroad 
Commission  is  without  Jurisdiction  In  the 
premises.  It  has  not  been  necessary  to  decide 
whether  or  not  the  Commission  has  Jndi<dal 
power  authorizing  it  to  determine  snch  a  con- 
troversy as  this. 

We  might  rest  our  decision  upon  the  for» 
going  discussion  and  conclusion,  but  we 
deem  it  proiKr  to  notice  some  of  the  otbet 
oont«itionB  ot  petitioner,  ^e  Commission 
had  no  power  to  order  the  building  of  a 
pipe  line  across  the  land  of  the  South  Coast 
Land  Company  wlthont  eompensatton  paid 
in  advance.  Fadflc  T.  &  T.  Co.  t.  Eshle- 
man,  187  Fac  1138.  This  would  amount  to 
the  taking  the  i^operty  witbout  compenaa- 


Digitized  by  Google 


CaL)  DEL  MAR  WATER,  LIGHT  &  POWER  CO.  T.  ESHLEMAN  595 


tlon.  It  is  argued  that,  assuming  the  pub- 
lic character  of  the  petitioner,  the  order 
for  the  coDstruction  of  the  pipe  line  la  not 
Told  because  coudemnation  proceedings  might 
be  necessary  to  carry  it  out.  The  case  of 
Wisconsin.  Aflnnesota  ft  Pacific  R.  R.  T. 
Jacobson,  179  U.  S.  302,  21  Sup.  Ct.  U5,  45 
L.  Ed.  194,  is  cited  as  authority  for  this  prop- 
osition. In  that  case  it  was  held  that  the 
State  Railroad  and  Warehouse  Commtesion 
property  directed  a  railroad  company  to  build 
a  connecting  track  in  such  a  way  that  to 
obey  the  order  It  would  be  necessary  to  go 
outside  of  the  company's  right  of  way  and  to 
condemn  land  for  that  purpose.  That  case 
was  thus  analyzed  by  Mr.  Justice  Henshaw 
In  Pacific  T.  &  T.  Co.  v.  Eahleman,  137  Pac. 
1131,  as  follows:  "No  court  will  question  the 
Justice  of  the  Jacobson  decision  under  the 
facts  declared  by  the  Supreme  Court,  But 
just  criticism  may  be  directed  against  an  at- 
tempt to  extend  the  decision  beyond  the 
court's  own  statement  of  the  facts  and  the 
law,  and  beyond  what  could,  by  any  possi- 
bility, have  been  in  the  minds  of  the  Jurists 
who  pronounced  It.  The  decision  itself 
amounts  to  a  declaration  that  under  the  au- 
thority of  the  state  Constitution  or  statute, 
a  commission  or  court,  authorized  to  exer- 
cise the  police  power  in  the  matter  of  the 
regulation  of  public  utilities,  may,  in  a  prop- 
er case,  order  a  physical  connection  to  be 
made  between  the  tracks  of  two  nearby  or 
intersecting  railways,  and  that,  though  the 
execution  of  this  order  may  involve  the  ex- 
penditure of  money,  and  may  result  in  the 
modification  of  the  use  of  a  portion  of  the 
railroad  right  of  way  over  which  the  con- 
necting track  or  tracks  be  carried,  such  an 
expenditure  of  money,  when  reasonable,  and 
such  a  limited  chauge  of  use  of  the  right  of 
way,  on  the  demand  of  public  interest  or  con- 
venience, are  but  the  outcome  of  a  legitimate 
exercise  of  the  police  power,  and  do  not  con- 
stitute a  taking  of  property  without  due 
process  of  law.  Such  Is  the  decision,  and  the 
whole  of  the  decision,  of  the  Jacobson  Case." 

The  order  which  we  are  here  considering 
was  an  attempted  exercise  of  the  power  of 
eminent  domain  without  compensation  paid 
in  advance.  It  was  not  an  exercise  of  the 
police  power  by  way  of  proper  regulation. 
There  was  no  showing,  as  in  the  Jacobson 
Case,  that  the  demands  of  the  public  Jus- 
titled  the  expenditure.  Petitioner  was  order- 
ed to  construct  at  large  expense  a  pipe  line 
over  property  belonging  to  another  corpora- 
tion In  order  that  one  customer  might  be 
served  with  water  at  25  cents  per  thousand 
gallons.  There  was  no  showing  of  a  demand 
by  the  public,  or  any  large  portion  thereof, 
for  water  to  be  delivered  at  the  boundary 
of  Del  Mar  Heights  tract.  True,  it  was  or- 
dered that  the  pipe  should  be  large  enough 
to  serve  the  tract  through  which  It  was  to 
pass — a  part  of  the  South  Coasf  Land  Com- 
pany's property  not  yet  on  the  market — but 
tbere  was  no  direction  that  any  oae  but  Hr. 


Glass  could  demand  the  service.  He  was  or- 
dered to  pay  one  half  of  the  cost  of  building 
the  pipe  line,  and  the  petitioner  was  to  get 
in  return  for  the  other  half  the  privilege  of 
selling  water  to  him.  If  the  Commission 
could  decree  such  expenditure  for  one  con- 
sumer, why  could  It  not  provide  a  similar 
sjrstem  of  service  for  each  successive  appli- 
cant, leaving  the  petitioner  the  doubtful  priv- 
ilege of  collecting  a  toll  which  could  not 
compensate  It  for  the  enormous  outlay  la 
many  years.  If  ever?  Of  course  the  Com- 
mission would  do  no  such  unjust  thing ;  but, 
unless  Its  order  that  water  be  delivered  to 
Glass  should  be  amended,  no  other  person 
would  have  the  right  to  share  It  In  any 
view  of  the  matter,  the  order  as  made  de- 
prives petitioner  of  property  wiLhout  com- 
pensation. 
It  l8  tberefon  annulled. 

I  concur:  LORIGAN,  J. 

SHAW,  J.  (concurring).  [t,2]  I  concur  li» 
the  conclusion  that  the  order  of  tue  Rait 
road  Commission  should  be  annulled.  The 
Railroad  Commission  has  tfb  power  to  compel 
a  corporation  which  owns  property  in  private 
right,  and  has  not  dedicated  it  to  any  public 
use.  to  apply  It  to  a  public  use  of  any  kind. 
Rut  the  Commission  has  found  as  a  fact  that 
the  Del  Mar  Company  Is  operating  a  water 
system  for  coimpensation.  and  In  its  opinion 
it  states  as  a  fact  that  the  said  company  Is 
"a  public  utility."  In  view  of  the  provision 
of  section  67  of  the  Public  UtiliUes  Act  that 
the  findings  of  the  Commission  on  questiona 
of  fact  shall  be  final  and  not  subject  to  re- 
view. It  cannot  be  held  that  this  fact  so  stat- 
ed ih  the  opinion  is  not  true,  unless  It 
should  appear  that  the  evidence  on  the  sub- 
ject was  without  conflict,  so  that  the  ques- 
tion would  be  purely  one  of  law.  I  do  not 
think  that  the  question  Is  necessary  to  the 
decision  of  this  case. 

The  theory  on  which  the  Commission  ap- 
pears to  have  proceeded  Is,  in  my  opinion, 
fundamentally  wrong,  taking  the  facts  a» 
found  by  the  Commission  Itself.  It  appears^ 
from  the  record,  and  It  Is  not  disputed,  that 
the  Del  Mar  Company  has  a  supply  of  water 
from  which  It  has  been  for  several  years  de- 
livering water  for  compensation  to  persons 
who  have  purchased  lots  from  the  South 
Coast  Land  Company.  Mr.  Glass,  the  appli- 
cant in  the  proceeding  before  the  Commis- 
sion, claimed  that  he  was  entitled  to  water 
from  said  Del  Mar  Company  as  one  of  the 
public,  or  of  the  class,  to  whose  use  the 
water  supply  In  charge  of  the  Del  Mar  Com- 
pany was  dedicated.  The  Commission  found 
In  favor  of  Glass,  and  directed  that  the  serv- 
ice  be  extended  to  him.  The  findings  show- 
that  bis  land  does  not  lie  within  the  territory 
to  which  the  Del  Mar  Company  has  been  sup- 
plying, or  offering  to  supply,  its  water.  Pri- 
ma fade,  therefore,  he  has  no  right  to 
share  in  the  wster.   The  conclasUoi  of  the- 
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CommiBalon  that  be  Ui  entitled  to  water  from 
that  company  la  based,  so  far  as  appears, 
on  tvo  facta:  The  first  la  that  the  articles 
of  incorporation  <^  the  Del  Mar  Company 
confer  upon  It  the  power  "to  construct,  buy» 
lease  and  otherwise  acquire  and  dispose  o^ 
bold,  manage,  control  and  operate  water- 
works and  distrlbnting  systems,  dltdiea,  ca- 
nals, pipe  lines  and  all  other  means  or  appli- 
ances for  the  acqui^lion,  sale  or  diatrlbn- 
tion  c€  water  for  domestic,  irrigation  and  all 
other  porposes;  also  to  sell  and  distribute 
water  for  domestic;  irrigation  and  all  other 
purposes."  The  second  ia  the  followbig  find- 
ing: "We  find  as  a  fact  tliat  the  defend- 
ant. Pel  Har  Water,  Light  &  Power  Ck>m- 
pany.  Is  owning,  controlling,  operating,  and 
managing  a  water  system  for  compensation 
within  this  state."  The  only  other  flndli^ 
regarding  the  right  of  the  applicant,  Glass, 
state  merely  that  the  company  has  water  in 
snffldent  quantity  to  supply  him  in  addition 
te  the  other  persons  already  supplied,  and 
that  it  is  feasible  to  extend  Its  plant  by  ad- 
ditional pipes  to  a  point  near  oiough  to  sup- 
ply  water  to  his  lalod. 

The  fact  that  the  articles  of  lncorporati<m 
empower  the  company  to  engage  in  public 
service  does  not.  of  itself  constitute  pnmf 
that  It  is  engaged  in  such  pubUc  eervlce,  or 
that  It  has  dedicated  sndi  property  as  it 
may  own  to  such  public  service.  The  powers 
given  in  the  articles,  as  above  quoted,  do  not 
necessarily  Imply  an  Intention  to  engage  in 
public  service.  One  may  acquire  and  bold 
a  water  supply  and  waterworks  and  thereby 
distribute  and  sell  water  for  domestic  use 
and  Irrl^tlon  or  other  purposes*  without  en- 
fl^iglng  in  public  service.  It  may  make  such 
sales  to  particular  persons,  and  In  such  a 
manner  that  the  public  would  not  be  entitied 
to  It  The  mere  tact,  therefore,  that  a  com- 
pany having  such  powers  has  acquired  a  wa> 
ter  supply  and  constructed  waterworks  con- 
stituting a  ^stem  which  it  la  <^r&ting  toT 
compensation  does  not  necrasarlly  Justify  the 
conclusion  that  it  is  ei^ged  In  public  serv- 
ice, or  that  tte  water  Is  dedicated  to  public 
use.  The  only  effect  of  the  adoption  of  su<di 
articles  by  a  corporation  is  to  ^ve  It  the  ca- 
pacity to  engage  in  such  public  seWlce  if 
it  so  desires.  After  having  become  Incor-  { 
porated  In  this  manner,  it  baa  the  power  to  • 
engage  in  such  service  in  the  same  sense  that 
an  Individual  has  power  to  engage  in  such 
service.  It  may  or  may  not  do  so,  and  until 
it  does^  it  cannot  be  said  to  be  subject  to  the 
Jurisdiction  of  the  Railroad  G^Hnmls^on. 

[3]  A  finding  that  the  Del  Mar  Compony 
owns  and  Is  operating  a  water  t^em  for 
compensation,  and  that  it  lias  a  water  sup- 
ply sufficient  m  quantity  to  supply  the  appli- 
cant, Glass,  is  not  the  equivalent  of  a  find- 
ing either  that  It  is  engaged  in  operating  Ite 
plant  for  public  use.  or,  if  it  Is,  that  (Hass 
Is  one  of  the  jrersons  eatitied  as  a  beneficiary 
to  such  use.  It  is  evident,  however,  from  the 
opinion  of  the  Commission  that  It  consider^ 


ed  the  finding  that  the  company  owns  and 
operates  "a  water  system  for  compensattCT" 
as  the  equivalent  ot  a  finding  that  it  was  en- 
l»geA  in  applying  ite  water  to  a  public  use. 
Treatii^  tbU  aa  Ite  proper  meaning,  it  is 
nevertheless  amurent  that  the  Gommisstoa 
is  in  error  with  respect  to  the  ^ect  of  sudi 
a  situation.  Ite  theory  la,  apparently,  that  if 
aucb  company  la  engaged  in  public  service  at 
all,  and  has  applied  any  part  of  ite  water 
supply  to  public  use,  the  whole  of  Ite  prop- 
erty must  be  deemed  to  have  been  dedicated 
to  the  general  public  use  and  subject  to  the 
power  of  the  Commission,  and,  further,  that 
if  it  has  by  ite  dedication,  evidenced  either 
direct  declaration,  or  by  contract,  or  by 
conduct;  devoted  ite  water  supply  to  public 
use  within  a  specified  and  limited  territory, 
it  has  thereby  put  Itself  and  all  of  ite  prop- 
erty  within  the  Jurisdiction  and  power  of  the 
Commission,  and  that,  on  the  complaint  of 
one  desiring  water,  who  is  not  within  the 
territory  so  specified  and  limited,  the  Com- 
mission may  compel  the  company  to  lay  new 
pipes,  enlarge  Ito  territory,  and  devote  its 
entire  supply  to  swvlce  for  such  additional 
territory  as  the  Commission  may  find  In  need 
of  tbe  water,  and  for  which  tiie  supply  is 
adequate ;  in  other  words,  that  whenever  the 
Commission  finds  a  corporation  engaged  in 
public  service  and  applying  a  part  of  ite 
property  to  such  service,  it  may  teke  the  en- 
tire property  of  the  corporation  and  compel 
the  dedication  thereof  to  public  use  and  di- 
rect ite  distribution  to  such  portions  of  the 
public  aa  the  Conuulssion  may  deem  t)est 
There  are  parts  of  tbe  Public  UUlitira  Act 
which  seem  to  be  based  on  the  same  theory. 
We  refer  to  section  85  and  section  86.  These 
sections,  taken  literally,  seem  to  empower 
the  Commission  to  direct  any  public  utiU^ 
to  extend  Ite  plant  and  enlarge  Uie  territory 
supplied  by  It  in  such  manner  as  fbe  Com- 
mission shall  Judge  advisable.  But  a  prop> 
er  intecpretetion  of  these  provisions  must  be 
that  they  are  limited  in  their  appltcatioa  to 
such  public  service  corporations  as  may  have 
devoted  their  entire  property  to  the  use  of 
the  entire  public,  or  to  those  whldi  may  have 
underteken  to  si^ly  a  certein  district,  such 
as  a  city,  and  dedicated  tb^r  property  to 
that  service,  and  which  afterwards  may  have 
failed  or  refused  to  give  to  such  district  an 
adequate  service,  or  failed  or  refused  to  ex- 
tend the  system  and  supply  to  parte  of  tlie 
district,  when  it  was  within  ite  means  to 
have  done  so  and  such  extension  would  not 
be  unreasonable.  In  such  casea  it  would  be 
entirely  proper  to  give  such  a  commlBslon 
power  to  compel  adequate  swvlce  witliln  the 
territory  which  tbe  corporation  has  under^ 
taken  to  serve  and  to  compel  any  reasonable 
extension  of  the  service  to  other  parte  of 
such  territory.  But  even  a  constitutional 
declaration  cannot  transform  a  private  en- 
terprise, or  a  part  thereof  into  a  public  util- 
ity, and  thus  teke  property  for  public  use 
without  condemnation  and  paymoit  The 
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provlsloDa  of  this  act  could  not  autborlze  the 
Commission  to  compel  such  corporatloD  to 
dedicate  additional  property  to  public  use 
wiUiout  additional  compensation.  When  a 
corporation  voluntarily  devotes  a  part  of  Its 
property  to  public  use,  It  Is  to  be  presumed 
tliat  it  makes  the  dedication  because  It  la 
aatlsfled  with  the  return  which  It  expects  to 
receive,  and  in  that  way  it  Is  deemed  to  have 
been  compensated  for  such  dedication.  But 
when  it  is  forced  to  devote  to  public  use  ad- 
ditional property  which  it  has  not  dedicated 
to  public  use,  or  is  compelled  to  extend  its 
aervice  to  supply  uses  or  territory  not  em- 
braced in  the  original  dedication,  it  must, 
under  oar  constitutional  provisions,  as  a  con- 
dition precedent,  be  compensated  for  the  val- 
ue of  the  new  property  taken  or  new  use  ex- 
acted. This  may  be  done  under  the  power 
of  eminent  domain.  Pacific  T.  &  T.  Co.  t. 
£shleman,  137  Pac.  1119.  The  fact,  there- 
tbre,  that  the  company  is  the  owner  of  and 
ia  operating  a  water  system  for  compensa- 
tion, and  the  fact  that  it  has  the  power,  by 
reason  of  its  articles  of  incorporation,  to  en- 
gage in  public  service,  are  by  no  means  suffi- 
cient to  authorize  the  conclusion  that  any 
particular  person  Is  a  beneficiary  of  the  use 
which  such  company  is  administering,  or  that 
any  of  the  outlying  territory  la  entitled  to 
tbe  service.  It  still  remains  necessary  to  as- 
certain the  fact  that  such  person  is  such  ben- 
eficiary; that  he  is  within  the  district,  and 
of  the  class,  for  which  audi  dedication  Is 
made. 

[4,1]  This  fact  tbe  findings  at  the  Com- 
mfa^mt  do  not  cover.  It  is  not  claimed  tliat 
then  la  evidence  that  tbe  water  company 
baa  b^  out  that  its  wata  was  for  sale  to 
the  outside  pnbUc  goierally,  or  to  any  pei^ 
MHU  whatever,  except  those  within  the  orig- 
inal Bel  Mar  town  site  and  those  within  the 
subdivided  lands  of  the  ttnd  company.  The 
Commlsafra  does  not  bo  find.  The  selling  of 
watw  to  persons  who  orane  and  take  It  away 
in  barrels  ia  not  evidence  of  a  dedication  of 
all  tbe  water  owned  by  the  seller  to  public 
oae,  nor  of  a  dedication  of  any  of  It  to  tite 
aupsfly  of  any  particular  territory  or  area. 
In  this  state,  where  the  territory  needing 
water  is  vastly  greater  than  the  available 
water  will  supply,  it  ia  obvious  that  the  dis- 
trict to  be  served  from  any  source  or  by  any 
water  service  company,  most  be  limited  In 
extent.  Indeed,  tbe  same  la  substantially  true 


of  a  water  service  anywhere.  The  supply 
Is  always  limited,  and  the  territory  to  which 
it  is  to  be  served  must  likewise  be  limited, 
otherwise  the  amount  served  to  each  person 
might,  by  constantly  increasing  demands,  be 
made  so  small  that  it  would  be  of  no  use  to 
any  one.  There  can  be  no  doubt,  therefore, 
that  tbe  owner  of  a  water  supply  may  make 
a  limited  dedication  of  it  to  public  use,  cou- 
flning  the  use  to  such  territory  as  he  sees  fit. 
Nor  can  there*  be  any  doubt  that  one  owning 
a  water  supply  is  not  compelled  to  dedicate 
all  of  It  to  public  use,  or  that  he  may  dedi- 
cate a  part  of  it,  only,  to  such  use,  reserving 
the  remainder  for  private  purposes  or  for 
private  sale  or  disposition  as  he  sees  fit  Ac- 
cordingly, our  decisions  have  recognized  and 
have  repeatedly  declared  the  right  of  a 
water  company  to  make  such  limited  dedi- 
cation and  to  decline  to  furnish  its  water 
to  persons  not  within  the  area  it  has  un- 
dertalten  to  serve.  Learltt  v.  Lassen  Irr. 
Co.,  157  CaL  92.  106  Pac.  404.  29  L.  R.  A-  (N. 
8.)  213 ;  Thayer  v.  Cal.  Dev.  Co..  164  CaL  128, 
128  Pac  21;  Price  v.  Riverside,  66  CaL  433; 
Hlldreth  v.  Montecito,  139  CaL  29,  72  Pac. 
395  ;  2  WIel  on  Water  Rights  (3d  Ed.)  1 1281; 
Lewis,  Em.  Dom.  (3d  Ed.)  254,  313.  Tbe 
facts  stated  In  the  Commission's  findings  and 
opinion  do  not  show  that  the  Del  Mar  Com- 
pany ever  offered  Its  water  for  nse  to  the  ter- 
ritory in  which  the  applicant,  Glass,  lived,  or 
to  any  persons  other  than  th<:»e  buying  lots 
from  the  land  company  or  residing  within 
the  "old  town"  surrounded  by  the  territory 
subdivided  by  the  land  company.  Its  dedi- 
cation of  its  water,  if  It  has  made  any,  ex- 
tended no  further  than  that  There  has  been 
no  dedication  of  the  water  to  the  use  of  any 
IK>rtlon  of  tbe  public  outside  of  that  area. 

For  these  reasons  I  am  of  the  opinion  that, 
even  if  It  should  be  conceded  that  the  com- 
pany Is  administering  a  public  use,  it  does 
not  appear  that  it  Is  administering  a  nse  to 
which  Glass  is  a  beneficiary,  or  that  Glass 
comes  within  tbe  class  of  persons  to  which 
Its  water  has  been  dedicated.  This  being  so, 
tbe  Commission  has  no  power  to  compel  an 
additional  dedication,  or  to  compel  an  exten- 
sion of  the  service  beyond  that  to  which  It  la 
already  dedicated,  and  its  order  directing 
the  extension  and  additional  service  was  in 
excess  of  its  authority,  and  void. 

We  concur:  HENSHAW,  3.;  SLOSS,  J.; 
ANOELLOTn,  J. 
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KOCH  T.  SPEEDWELL  MOTOR  CAR  GO. 
(Civ.  1309.) 

(District  Court  of  Appeal,  Firet  District,  Cal- 
iforoia.   March  11,  1914.   Rehearing  De- 
nied by  Supreme  Court  May  9,  1914.) 

1.  Appeal  and  Ebbob  (I  854*)— Review- 
Scope  AND  Extent— Reasons  fob  Deci- 
sion. 

The  austainiiig  of  a  demarrer  on  a  single 
ground  vas  merely  equivalent  to  giving  that 
ground  as  a  reason  for  the  courf  I  decision,  and, 
if  on  appeal  the  demurrer  be  well  taken  upon 
any  ground,  the  decision  will  be  affirmed,  regard- 
less of  the  reasons  assigned  therefor  by  the  court 
below. 

[Ed.  Note.— For  otlier  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  3403,  8404,  340S-8424, 
3427-^480;  Dec.  Dig.  |  864.*] 

2.  COBPOBATTONS  ({  577*)— RlUHCOBPOEATIOH 
AND  ReOBOANIZATION— LlABIUTUB  OTOBIO- 
INAL  COBPOBATION. 

The  identity  of  a  corporation  is  not  de* 
stroyed,  nor  are  its  le^ai  obligations  obliterated, 
by  mere  reincorporation  under  the  same  or  a 
different  name;  the  traoafer  of  the  corporate 
assets  from  the  old  to  the  new  a)rporation  be- 
ing considered  in  a  proper  case  as  naving  been 
done  to  binder,  delay,  and  defraud  creditors. 

[Ed.  Note.— For  other  caB«s,  see  CorporatioDS, 
Gent  Dig.  K  2307.  2308;  Dec  Dig.  S  577.*] 

3.  COBPOBATIONB  (S  579*>-REinCOBPORATIOII 

AND  Reoboanization— Liabilities  orOBio- 

JNAL  COBPOBATIOS. 

A  corporati<m  organised  as  the  Pacific 
Coast  branch  of  an  Ohio  motor  company,  under 
the  same  name,  but  not  appearing  to  be  a  mere 
continuation  of  the  Ohio  corporation,  and  to 
which  the  Pacific  Coast  business  and  assets  of 
the  Ohio  corporation  were  transferred,  under 
circumstances  not  creating  an  inference  of 
fraud,  could  not  be  sued  upon  a  liability  of  the 
Ohio  corporation,  which  was  presumably  in  Ik- 
ing  and  not  shown  to  be  insolvent. 

[Ed.  Note.— For  other  eaaes,  see  Corpora tiona. 
Cent.  Dig.  S§  2307,  2309,^18-2318;  Dec  Dig. 

579.*] 

C  COBPOBATIONS  ({  B77*)— REINCOBPOBATION 

AND  Kedhoanization— Identity  of  Obio- 

INAL  AND    REOBOANIZBD  CoBFOBATIONS. 

The  mere  fact  that  separately  created  and 
existing  corporations  bear  the  same  name  and 
deal  in  the  same  commodities  will  not  suffice, 
even  if  the  officers  and  stockholders  of  each  cor- 
poration be  the  same,  to  create  a  mei^r  of  cor- 
porate capacity,  identity,  and  liability. 

[Ed.  Note.— For  other  caaes,  see  Corporations, 
Gent  Dig.  »  2307,  2308;  Dec.  Dig.  I  577.*] 

5.  COBPOBATIONB  (8  679*)— COBPOBATB  POW- 
ERS AND  Liabilities— Liabiutt  as  Agent 
ON  Pbihcipal's  Obligations. 

A  corporation  to  which  the  Pacific  Coast 
business  and  assets  of  an  Ohio  motor  company 
were  transferred,  to  create  a  general  agency  for 
the  Ohio  corporation,  was  no  more  liable  upon 
an  obligation  of  the  Ohio  corporation  than  any 
other  agent  would  be  liable  upon  his  principal's 
obUga  tiona. 

[Ed.  Note.— For  other  eases,  see  GorpprationB, 
Cent  Dig.  H  2307,  2309,  2313-2318;  Dec.  Dig. 
tf  679.*] 

Appeal  Crom  Snperior  Conrt,  City  and 
County  of  San  Francisco ;  James  M.  Trouttv 
Judge. 

Action  by  John  W.  Koch  against  tbe  Speed- 
well Motor  Car  Company  (Padflc  Coast 
Branch).  From  a  Judgment  for  the  defend- 
ant, plaintiff  appeals.  AflBrmed. 


Transfer  to  Supreme  Court  denied,  140- 
Pac.  COO. 

Nowlln,  Fassett  &  Little,  of  San  Francisco, 
for  appellant  Samuel  Knight,  of  San  Fran- 
cisco, for  respondent. 

LBNNON,  P.  J.  The  plalntUTs  complaint 
purports  to  plead  three  causes  of  action, 
separate  stated,  against  the  defendant,  the 
Speedwell  Motor  Car  Company  (Padfle 
Coast  Branch),  a  con>oration  organized  and 
existing  under  the  laws  of  the  state  of  Cali- 
fornia, for  (1)  the  cancellation  of  a  promisso- 
ry note  in  the  sum  of  f 1,000,  executed  by  the 
plaintiff  to  the  Speedwell  Motor  Car  Com- 
pany, a  corporation  organized  and  exi  sting 
under  tbe  laws  of  the  state  of  Ohio,  in  part 
payment  of  tbe  purchase  price  of  a  motor 
car  sold  to  the  plaintiff  by  the  latter  corpo- 
ration; (2)  for  the  recovery  of  the  sum  of 
$848,  alleged  to  have  been  paid  by  the  plain- 
tiff to  the  Ohio  corporation  on  account  of 
the  purchase  price  of  the  motor  car ;  and  (3) 
for  the  mlue  of  sundry  automobile  accesso- 
ries  fitted  by  the  plaintiff  to  the  motor  car  in 
question,  which  were  alleged  to  have  been 
wrongfully  appropriated  and  withheld  by  tbe 
Ohio  corporation.  Each  ot  the  several  causes 
of  action  alleges,  in  substance,  that  the  Ohio 
corporation,  at  the  time  of  the  making  ol* 
the  contract  In  question,  was  doing  businesR 
in  the  state  of  California  through  the  medi- 
um of  an  individual  agent,  one  L.  V.  Lyn<*, 
from  whom  the  plaintiff  ordered  a  motor  car 
at  the  agreed  price  of  $1,500;  that  the  order 
as  given  to  Lynch  was  acc^ted,  and  the  car 
delivered  by  the  Ohto  corporation;  that  in 
payment  for  the  car  plaintiff  gave  the  OUo 
corporation  tbB  sum  of  $600  in  cash,  and  his 
promissory  note  for  the  balance  of  Uie  pur- 
chase price,  and  thereafter  paid  ttie  further 
sum  of  $348  on  accotmt  of  the  note.  ^Die 
plalntUTs  compladit  In  each  of  the  three 
causes  of  action  further  allied,  in  substance, 
that  tbe  Ohio  corporation,  electli^  and  at- 
tempting to  rescind  the  contract  of  sale^ 
took  possession  of  the  motor  car,  and  reftised 
to  comply  with  the  contract  save  upon  the 
payment  by  the  plaintiff  of  the  sum  of  $100 
in  addition  to  the  sum  of  $1,500  originally 
agreed  ntmn  as  the  purchase  price  of  the  mo- 
tor car.  Upon  the  refusal  at  the  plaintiff  to 
amend  his  complaint  after  a  demurrer  there- 
to had  been  sustained,  Judgment  was  en- 
tered for*  the  defendant  corporation,  from 
which  an  appeal  has  been  taken  by  the  plain- 
tiff. 

Plaintiff's  complaint  evidently  proceeded 
upon  .the  theory  that  the  defendant  corpora- 
tion was  part  and  parcel  of  the  Ohio  oorpo> 
ration,  and  therefore  should  be  subjected  to 
the  Judgment  prayed  for.  In  this  behalf,  and 
as  a  basis  for  each  of  the  several  causes  of 
action,  the  plaintlfTs  complaint  alleged  that 
the  defondant  Speedwell  Motor  Car  Codo- 
pany  (Pacific  Coast  Bran<di),  was  organized 


•For  ether  cam  Me  sune  topic  and  swtlon  NUUBER  In  Dec.  Dig.  ft  Am.  Dlf.  Kejr-No.  Seriea  ft  Rsp'r  Inden* 


Digitized  by 


Google 


CaL) 


KOCH  T.  SPEEDWELL  MOTOK  CAR  CO. 


599 


and  flnanced  subsequent  to  the  transaction  in 
Hutt  by  the  Ohio  corporation;  that  the  Ohio 
corporation  owned  all  but  two  shares  of  the 
<-apltal  stock  of  the  defendant  corporation ; 
that  the  latter  was  "organized  for  the  pur- 
imse  of  taking  over  the  business  theretofore 
conducted  on  the  Fadflc  Coast  by  L.  Y. 
Lynch,  an  agent  for  the  Speedwell  Motor 
Car  Company,  an  Ohio  corporation,*'  and 
that  said  Ohio  corporation  "turned  over  to 
said  defendant  corporation,  the  Speedwell 
Motor  Car  Company  (Pacific  Coast  Branch), 
all  of  the  business  and  assets  on  the  Padflc 
Coast  of  the  Speedwell  Motor  Car  Com- 
pany, an  Ohio  corporation,  especially  the 
boslness  and  assets  theretofore  In  charge  of 
its  agent  L.  V.  Lynch." 

It  is  claimed  upon  behalf  of  the  plaintiff 
that  these  facts  are  auftlclent  to  show  that 
both  corporations  are  one  and  the  same  per- 
son in  fact,  law,  and  name.  In  other  words, 
it  is  the  contention  of  the  plaintiff  that  all 
of  the  pleaded  drcttmstances  preceding,  at- 
tending, and  following  the  corporate  creation 
of  the  defendant  In  this  state  show  that  the 
defendant  was  the  Ohio  corporation,  merely 
masquerading  in  California  corporate  cos- 
tome,  and  that  therefore  the  legal  responsi- 
bility of  the  defendant  arising  out  of  the 
transaction  Involved  in  the  present  case  is  as 
a  matter  of  law  coexistent  and  co-ordinate 
with  that  of  the  Ohio  corporation. 

This  contention  of  the  plaintiff  is  rested 
mainly  upon  tb«  doctrine  declared  in  a  se- 
ries of  cases  in  this  and  other  Jurisdictions, 
to  the  effect  generally  that  a  corporation  can- 
not evade  its  Just  debts,  avoid  the  obligations 
of  its  contracts,  or  be  made  Immune  against 
rorttous  conduct,  by  merely  changing  Its 
name  and  assuming  the  outward  form  of  a 
new  corporation.  San  Francisco,  etc,  R.  R. 
Co.  T.  Bee,  48  Cal.  398;  Blanc  v.  Paymas- 
ter. 95  CaL  524,  30  Pac.  765,  29  Am.  St 
Rep.  149;  Higglns  v.  California  Pet  Co., 
122  Cal.  373,  55  Pac.  155;  Montgomery 
Web  Co.  V.  Dienelt,  133  Pa.  585,  19  Atl.  428^ 
19  Am.  St  Rep.  663;  Hlbemla  Ins.  Co.  v. 
Transportation  Co.,  13  Fed.  516,  4  McCrary, 
432;  Printing  Co.  T.  Over,  69  Neb.  320, 
96  N.  W.  650;  Long  t.  Typewriter  Co.,  1 
Tenn.  Ch.  App.  668. 

[1]  We  are  of  the  opinion  that  the  com- 
plaint does  not  state  facts  sufficient  to  con- 
Htitate  a  cause  of  action  against  the  defend- 
ant corporation,  and  therefore  It  must  be 
held  that  the  demurrer  was  properly  sus- 
tained, notwithstanding  the  fact  that  the  low- 
er court  based  Its  order  sustaining  the  de- 
mnrrer  solely  upon  the  ground  that  the  plain- 
tUTs  three  causes  of  action  were  uncertain 
In  not  respectively  and  specifically  alleging 
that  the  note,  money,  and  personal  property 
in  suit  had  been  delivered  Into  the  possession 
of  the  defendant  corporation.  The  defendant 
cannot  be  deprived  of  the  right  to  be  beard 
here  upon  any  or  all  of  the  grounds  of  his 
demurrer  inerely  because  the  court  below  des- 
ignated a  single  ground  as  the  reason  for 


its  order  sustaining  the  demurrer.  The  ef- 
fect of  such  an  order  Is  merely  to  give  a 
reason  for  sustaining  the  demurrer ;  and,  so 
construed,  it  was  tantamount  to  an  order 
sustaining  the  demurrer  In  its  entirety. 
Therefore,  if  the  defendant's  demurrer  be 
well  taken  upon  any  ground,  the  order  sus- 
taining the  demurrer  will  be  affirmed,  re- 
gardless of  the  reasons  assigned  therefor  by 
the  court  below.  Wakeham  t.  Barker,  82 
CaL  46,  22  Pac  1181 ;  Sechrlst  v.  Rlalto,  etc, 
129  CaL  641,  62  Pa&  261.  See,  also,  Neale  t. 
Morrow,  163  CaL  44S,  126  Pac.  1052. 

[2]  The  pleaded  facts  concerning  the  cor- 
porate creation  of  the  defendant  cannot  be 
covered  and  controlled  by  the  rale  stated  and 
applied  in  the  series  of  cases  hereinbefore 
cited*  and  so  strongly  relied  upon  by  the 
plaintiff  In  support  of  the  suffldency  of  bis 
complaint  The  doctrine  declared  in  those 
cases,  as  we  understand  it,  is  merely  to  the 
effect  that  where  it  is  affirmatively  alleged, 
or  the  pleaded  drcumstances  show,  that  in 
truth  the  creation  of  a  new  corporation  Is 
but  the  continuation  under  a  new  charter  of 
a  pre-existing  corporation,  the  new  corpora- 
tion will  be  held  liable  for  the  d^ts  of  the 
old  corporation ;  and,  where  all  of  the  assets 
and  property  of  the  old  coriwratlon  have 
been  transferred  to  the  new  corporation, 
such  assets  and  property  may  be  followed  by 
a  creditor  of  the  old  cor|>oratlon,  and  be 
rightfully  subjected  to  the  satisfaction  of  a 
Judgment  obtained  against  the  old  corpora- 
tion. In  other  words.  It  Is  the  law  generally 
that  the  identity  of  a  corporation  is  not  de- 
stroyed, nor  are  Its  legal  obligations  obllter* 
ated,  by  the  mere  fact  of  reincorporation 
under  the  same  or  a  different  name;  and, 
in  such  a  case,  a  transfer  of  the  corporate 
assets  from  the  old  to  the  new  corporation 
will,  when  warranted  by  the  pleadings  and 
proof,  be  considered,  under  the  familiar 
prlndple  of  law  applicable  to  fraudulent  con- 
vinces, as  baTlng  been  done  to  hinder,  de- 
lay, and  defraud  the  creditors  of  the  old  cor^ 
poratlon. 

[3, 4]  No  such  situation  is  presented  by  the 
averments  of  the  plaintiff's  complaint  In  the 
present  case.  It  does  not  appear,  either  ex- 
pressly or  Impliedly,  that  the  df^fendant  cor- 
poration was  created  in  California  as  a 
mere  continuation  of  the  Ohio  corporation. 
It  is  not  alleged  that  the  entire  business  and 
assets  of  the  Ohio  corporation  were  assum- 
ed and  absorbed  by  the  defendant  corpora- 
tion ;  nor  can  It  be  fairly  inferred  from  the 
pleaded  facts  of  the  present  case  that  the  Pa- 
dflc Coast  business  and  assets  of  the  Ohio 
corporation  were  transferred  to  the  defend- 
ant corporation  in  furtherance  of  a  fraudu- 
lent design  to  defeat  the  demand  of  the  plain- 
tiff. In  othtf  words,  the  allegations  of  the 
plaintUTs  complaint  do  not  compel  the  con- 
clusion that  the  corporate  Identity  and  lia- 
bility of  the  Ohio  corporation  were  merged 
In  the  defendant  upon  the  letter's  creation 
In  California.  To  the  contrary  It  afflrmatlTe- 
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':7  appeftrs  that  tbe  defendant  corporation 
and  the  Ohio  corporation  are,  notwithstand- 
ing an  identity  of  names  t^nd  business,  sep- 
arate and  distinct  entitles,  existing  and  op* 
eratlng  by  virtue  of  separate  and  distinct 
charters.  The  mere  fact  that  separately  cre- 
ated and  existing  corporations  bear  the  same 
name  and  deal  in  the  same  commodities  will 
not  suffice,  even  if  the  officers  and  stockhold- 
ers of  each  corporation  be  the  same,  to  create 
a  merger  of  corporate  capacity,  identity,  and 
liability.  Beale  on  Foreign  Corporations,  9 
771 ;  Thompson's  Commentaries,  etc.,  {  7437. 

Presumably  the  Ohio  corporation  is  still  In 
being ;  and,  for  anght  that  appears  In  the 
plaintiff's  complaint,  is  sufficiently  solvent, 
notwithstanding  the  transfer  of  a  portion  of 
Its  business  and  assets  to  the  defendant  cor- 
poration, to  satisfy  the  demands  of  cred- 
itors. 

[S]  But  apart  from  these  considerations,  it 
may  be  fairly  inferred  from  the  averments  of 
the  plaintiff's  complaint  that  the  PaciSo 
Coast  business  and  assets  of  the  OMo  cor- 
poration were  transferred  to  and  held  by  the 
defendant  corporation  merely  in  the  capacity 
of  a  general  agent  for  the  Ohio  corporation. 
In  short,  the  pleaded  facts  and  circumstanc- 
es of  the  plaintiff's  complaint  show  merely 
the  creation  of  a  corporate  agency  rather 
than  a  merger  of  corporate  identity.  The 
question  as  to  whether  or  not  the  defendant 
corporation  could  be  legally  created  for  the 
sole  purpose  of  handling  In  a  representative 
capacity  the  business  of  the  Ohio  corporation 
is  not  involved  upon  this  appeal,  and  has 
therefore  not  been  considered.  Assuming  the 
vaUdlly  of  such  an  agency,  it  follows  that  the 
legal  liability  of  the  defendant  corporation 
upon  the  facts  and  drcnmstances  of  the  pres- 
ent case  is  neither  different  from  nor  greater 
than  tbat  of  an  ordinary  agent  Ordinarily 
an  agent  will  not  be  held  Individually  respon- 
sible for  the  obligations  of  his  principal.  It 
could  not  be  successfully  contended  that 
plaintiff's  complaint  would  have  stated  a 
cause  of  action  against  Lynch,  the  original 
agent  of  the  Ohio  corporation;  and  clearly  a 
mere  transfer  of  the  Ohio  corporation's  Pa- 
dflc  Coast  business  and  assets  from  I^ch 
to  another  individual  agent,  purely  for  the 
purposes  of  an  agency,  would  not  have  made 
the  latter  responsible  for  the  claim  of  plain- 
tiff, nor  have  altered  the  situation  of  the 
parties  to  the  present  action  with  reference 
to  their  relative  rights  and  obU^tions  aris- 
ing oat  of  the  transaction  In  suit  By  a 
parity  of  reasoning  it  must  be  held  that  the 
mere  fact  that  the  Ohio  corporation  in  good 
faith  saw  flt  to  transfer  its  agency  on  the 
Pacific  Coast  from  a  real  to  an  artificial  per- 
son of  Its  own  creation  would  not,  in  and  of 
Itself  operate  to  fasten  the  legal  liability 
for  its  preexisting  obligations  upon  the 
Bbouldsra  of  Its  corporate  agent 

The  conclusion  which  we  have  reached 


and  expressed  concerning  the  snfflclency  of 
the  complaint  necessarily  defeats  the  plain- 
tiff's cause  of  action  against  the  defendant 
corporation,  and  rendera  onnecessary  a  de- 
termination of  the  question  as  to  whether  or 
not  the  demurrei*  was  properly  sustained  up- 
on the  ground  of  uncertainty  In  the  partic- 
ulars stated  In  the  order  of  the  lower  court 
The  Judgment  appealed  from  la  affirmed. 


BICHARDS,  J.;  KEBIU- 


We  concur: 

CAN,  J. 

(U  (M.  App.  US) 
EOOH  T.  SPBEDWELIi  MOTOR  CAB  Ca 

(8.  F.  6881.) 
(Supreme  Court  of  Callfomis.   May  9,  1914^ 
CouETs  a  212*)— Appbllatb  JnaisDicTioif— 

MOHET  JUOaHBITT— EqUITABU  RBUEF. 
An  action  for  a  money  judgment  for  leas 
than  $2,000  Is  within  thb  appellate  Jnrisdictioa 
of  the  District  Court  of  Appeal,  and  an  applica- 
tion to  transfer  the  cause  to  the  Supreme  Ccnirt 
will  be  denied,  though  the  complaint  asked  for 
equitable  relief,  but  did  not  all^  facts  on 
which  such  relief  could  be  granted. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  fill*  S13-&1&;  Dec.  Dig.  1  212.*] 

In  Bank.  Actlpn  by  3'olui  W.  Eodt  against 
the  Speedwell  Motor  Car  Company  (Pacific 
Coast  Branch);  From  a  Judgment  for  de- 
fendant, plaintiff  appealed  to  the  District 
Conrt  of  AppeaL  140  Faa  Application 
to  transfer  cause  to  the  Supreme  Court  de- 
nied. 

Nowlltt,  Fassett  A  Uttle,  of  San  Francisco, 
for  appellant  Samuel  Knight  of  San  Fran- 
qSbco,  for  respondent 

PER  CURIAM.  The  application  for  an  <xt- 
der  transferring  this  cause  to  the  Supreme 
Court  la  denied.  We  deon  It  advisable  to 
say,  however,  that  the  redtal  in  the  opinion 
of  the  dlsMct  conrt  that  the  first  cause  of  ac- 
tion stated  in  the  complaint  Is  an  action  te 
cancel  a  promissory  note  la  Incorrect  Th^ 
action  la  a  suit  to  recover  money  amoontinc 
to  less  than  $2,000,  and  the  appellate  Juris- 
diction thereof  was  In  the  IMstrict  Court  of 
Appeal.  While  the  prayer  ctf  the  complaint 
asks  for  the  cancellation  of  the  note,  thece 
are  no  allegations  of  fact  upon  whldi  to 
grant  equitable  relief  or  Invoke  equitable  Ju- 
risdiction. 


(24  Cal.  App.  n> 

TOWN  OF  ST.  HELENA  v.  SAN  FRANCIS- 
CO, N.  &  O.  RY.    (Gv.  1196.) 

(District  Court  of  Appeal,  Third  District  Cali- 
fornia. Feb.  24,  1914.  Rehearing  Denied  by 
Supreme  Court  AprU  25,  1914.) 

L  Stbebt  Bailboadb  (I  24*)— Usi  or  Stber 

^FBAnOHISBa^OHSTBUCnOM. 

A  franchise  granted  by  a  manlcipalit;  to 
a  railroad  company  to  maintain  tracks  in  Its 
streets  must  in  case  of  doubt  as  to  its  interpre- 
tation, be  construed  in  favor  of  the  municipal- 
ity and  against  the  company. 

lEd.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent  Dig.  ii  S4-S8,  43,  60-65,  6»-76; 
Dsa  Dig.  I  24.*] 
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2.  Municipal  Corpoeatiobs  <S  688*)— Fean- 

C11I8EB— CONTBOLUHQ  OF  StBEBTB. 

A  muDictpalit;  caoDOt  by  contract,  b; 
granting  a  fi-auchise  to  a  railroad  company  to 
niaintnin  tracks  in  the  utreetB,  direst  itself  or 
the  power  to  control  the  streets  for  the  public 
benefit. 

[£d.  Note.— For  other  cases,  see  Municipal 
CorporaUons,  Ceot  Dig.  {  1486;  Dec.  Dig.  « 
68a*] 

3.  Municipal  Cobpobatoons  (|  688*)  — 1«- 

FAIBINO  ObLIOATION  OF  CONTBAOTO— STAT- 

CTB8— ObDINANCKB— VaUDITY. 

A  franchise  granted  by  a  maniapauty  to 
a  railroad  company  to  maintain  tracks  In  the 
streets,  which  provides  that  the  company  shall 
grade  the  streets  and  maintain  the  same  in 
proper  repair  In  the  same  manner  as  the  re- 
mainder of  the  streets,  and  which  declares  that 
the  franchise  is  granted  eobject  to  laws  or  mu- 
nicipal regulations  in  force,  or  that  may  be  sub- 
sequently enacted  rdating  to  the  control  of 
public  streets,  is  not  such  a  contract  between 
the  municipality  and  the  company  as  invahdates 
a  subsequent  statute  authorising  ordinances  re- 
quiring special  paving  by  the  company  and  an 
ordinance  enacted  pursuant  to  IL 

[ICd.  Note.— For  other  cases,  see  Mnnidpal 
CorporaUon*,  Cent  Dig.  1  1486;  Dec  Dig.  i 
6SS.*] 

4.  Street  Sailboadb  (5  87*)— Obdinances— 
Stbebt  Impbovehbhtb— Pbebumptionb. 

In  the  absence  of  anything  to  the  contrary, 
the  court  must  presume  that  a  municipal  ordi- 
nance, requiring  a  railroad  company  to  pave 
the  streets  between  ita  tracks,  was  adopted  to 
promote  the  safety  of  the  atreeta  and  the  ae- 
curity  of  the  public. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  H  1U3,  105.  106:  Dec  Dig.  S 
37.*] 

6.  Street  Railboads  ({  36*)— Rbgulahon  of 

Streets— Vauditt. 

A  municipality  m§y  enact  and  enforce  all 
reasonable  regulations  to  protect  the  public  or 
the  manner  in  which  Its  streets  shall  be  used, 
and  may  make  any  reasonable  regulation  aa  to 
the  manner  in  which  the  tracks  of  a  railroad 
company  shall  be  constructed  and  the  condition 
in  whicD  they  shall  be  maintained. 

[Ed.  Note.— For  other  cases,  nee  Street  Rail- 
roada.  Cent  Dig.  S  92;  Dec.  Dig.  S  36.*] 

6b  COMSTlTUTIONAIi  LAW  <§  134*)— OBLIGA- 
TION or  CONTBACTB  —  lUPAfEBINQ  OBLIGA- 
TIONS. 

A  franchise  granted  by  a  mnnicipality  to 
a  railroad  company  to  maintain  tracks  in  the 
streets,  subject  to  laws  and  municipal  regula- 
tions in  force  or  that  may  be  subsequently  en- 
acted, does  not  impair  the  power  of  the  mu- 
nidpallt^  in  the  exercise  of  its  control  of  the 
streets  or  impose  special  paving  regulations, 
and  where  the  company  has  agreed  to  pave 
along  its  tracks,  and  there  is  no  provision  as 
to  how  the  ties  shall  be  laid  or  how  the  con- 
crete foundation  shall  be  placed  or  the  rails  se- 
cored,  the  municipality  may  make  all  reason- 
able recnlations  concerning  the  same,  and  such 
regulations  do  not  impair  the  obligations  of  the 
contract  evidenced  by  the  franchise. 

[Ed.  Note. — For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  {  344;  Dec  Dig.  {  134.*] 

Appeal  from  Soperlor  Court,  Napa  County ; 
Henry  O.  Gesford,  Judge. 

Mandamna  by  the  Town  of  St  Helena 
i^inst  tbe  San  Frandsco,  Napa  &  Callstoga 
Railway.  From  a  Judgment  of  dlsmissRl 
rendered  on  aoBtalnliig  a  demurrer  to  the 
petition,  plaintiff  appeals.  Reversed. 


Clarence  N.  Rlgglns,  of  Napa,  for  appel- 
lant JoliB  T.  York,  of  Napa,  for  respdnd- 
ent 

BURNE3TT,  J.  The  petition  was  for  a  writ 
of  mandate  to  require  respondent  to  lay  the 
street  pavement  along  Its  tracks  in  a  public 
street  of  petitioner  as  demanded  by  an  ordi- 
nance duly  passed  by  said  town.  The  trial 
court  held  the  ordinance  invalid  as  Impair- 
ing the  contract  created  by  the  franchise  of 
the  railroad,  and  therefore  snstalned  a  gen- 
eral demurrer  to  the  petition.  Tbe  appeal 
is  from  the  Judgment  of  dismissal  following 
the  order  sustaining  the.  demurrer.  Tbe  pro- 
vlglons  of  tbe  franchise  which  are  directly 
tDTolved  in  this  consideration  are  aa  follows: 

"(1)  That  the  said  grantee,  his  helns,  or  as- 
signs, shall  lay  and  maintain  Its  tracks,  flush 
with  the  ofBdal  grade  of  all  streets,  alleys, 
lanes  or  other  public  highways,  within  the 
said  town  of  St  Helena  along  or  ova  wliich 
the  said  railroad  shall  be  constructed  and 
that  said  grantee,  his  heirs  or  assigns,  shall 
grade  said  streets  and  maintain  the  some,  in 
proper  repair,  along  or  between  the  track  or 
tracks  and  for  a  distance  of  two  feet  on 
each  side  of  said  track  or  tracks  In  the  same 
manner  as  the  remainder  of  said  streets  shall 
be  required  to  be  graded,  or  kept  by  the  «^ 
town  of  8L  Helena. 

"(2)  That  the  laying  of  Bald  trac^  or  tracks, 
switches  or  other  turnouts  shall  conform  in 
all  cases  to  the  official  grade,  where  the  grade 
of  any  of  the  said  streets  has  been  establish- 
ed and  such  streets  graded  to  such  grade, 
and  In  all  other  cases  as  near  to  the  natural 
grade  of  the  street  as  practicable,  and  when 
at  any  time  hereafter  any  part  ot  tbe  route 
shall  be  graded  to  the  official  grad^  ot  tbe 
grade  thereof  be  dunged  or  altered  by  the 
board  of  trustees,  the  bed  of  the  road  and 
the  tracks  thereon  shall  be  made  to  eraform 
therewith.  •  •  • 

"(8)  This  Tight  or  firandilBe  Is  granted  sub- 
ject to  all  laws  or  munlctpal  relations  now 
In  force  or  that  may  be  hereafter  enacted  re- 
latins  to  ttte  controllliig,  or  use,  dicing  In 
oit  oocni^iig  of  the  public  streets  or  con- 
cerning electric  wiring  wlthUi  the  town  of 
8t  Helma.** 

It  ai^iears  from  the  complaint  that  the 
municipal  authorities,  in  the  latter  part  of 
1912  anfl  the  early  part  of  1918,  caused  the 
roadway  of  Main  street  for  the  fall  width 
thereof,  except  the  portion  occupied  by  tbe 
tracks  of  'respondent  and  two  feet  on  each 
side  thereof,  to  be  graded  and  paved  with  a 
6-indi  gravel  foundation  and  l^-indi  as- 
phalt wearing  surface;  that  said  work  was 
done  under  the  street  improvement  act  of 
1911  (Stats,  of  1911.  p.  730) ;  that  this  con- 
struction was  not  of  sufBdent  strength  or 
durability  for  use  between  the  tracks  and  on 
the  sides,  "because  of  the  strain  and  stress 
to  which  said  portions  of  said  stre^  would 
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be  pnt  by  the  passage  of  railroad  cars  and 
trains  over  and  along  the  same."  Reaching 
this  condnsdon,  the  board  of  trustees,  on  the 
19th  day  of  November,  1912,  adopted  an  ordi- 
nance, which  la  set  out  in  the  complaint,  re^ 
quiring  the  railroad  tracks  on  such  streets 
and  two  feet  on  each  aide  tiiereof  to  be  grad- 
ed and  pared  In  the  same  manner  and  with 
the  same  material  as  the  rest  of  the  street, 
subject  to  Uie  followli^  modlflcations:  "The 
tracks  shall  be  laid  flush  with  the  official 
grade  of  said  street,  the  rails  to  be  secured 
to  the  ties,  on  tie  plates  three-fourths  of  an 
inch  in  thickness  and  the  ties  to  be  spaced  at 
thir^  inches  apart  center  to  center  except 
at  Joints,  where  (me  tie  will  be  placed  under 
the  end  of  each  ralL  Pockets  under  the 
rails  between  ties  will  be  dug  out  and  the 
entire  width  of  the  roadbed  I}rought  to  the 
form  shown  on  the  plans  hereinafter  re- 
ferred to,  and  said  pockets  and  the  space 
above  the  level  of  the  base  of  the  ties  shall 
be  filled  with  concrete  thoroughly  tamped 
and  worked  into  said  pockets  and  brought  up 
solidly  under  the  base  of  the  rails  and  else- 
where brought  to  a  true  finish  one  and  one- 
half  inches  below  the  official  grade  of  said 
street  and  parallel  thereto."  Paving  bricks 
were  also  required  at  certain  points  and  the 
pavement  surface  was  to  be  finished  with  as- 
phaltlc  paving  mixture.  Certain  other  minor 
details  were  enumerated,  and  for  further  par- 
ticulars reference  was  bad  to  the  plana  and 
specifications  prepared  by  the  town  eu^neer 
and  filed  In  the  office  of  the  town  clerk. 

It  appears  also  that  after  the  passage  of 
said  ordinance  respondent  graded  and  paved 
said  space  with  an  asphalt  wearing  surface 
on  a  concrete  basis,  but  failed  and  refused  to 
comply  with  the  provisions  of  said  ordi- 
nance; that  the  pavement  and  foundations 
thereof  so  constructed  by  said  respondent 
"soon  became  and  still  remain  defective  and 
out  of  repair  In  that  the  foundation  began  to 
break  up  and  disintegrate,  and  the  asphalt 
wearing  surface  to  crack  In  many  places, 
and  to  break  away  along  the  rails,  and  dete- 
rioration both  of  the  foundation  and  wearing 
surface  still  continues  and  increases  as  time 
goes  by,  and  will  continue  to  increase,  and  Is 
due  to  the  acts  of  the  respondent  in  failing, 
neglecting,  and  refusing  to  construct  said 
pavement  and  foundations  in  the  manner 
and  form  required  by  said  ordinance" ;  that 
notice  was  given  to  the  railroad  to  repair 
and  reconstruct  its  Improvement  as  required 
by  said  ordinance;  "that  the  said  defects 
In  said  pavement  and  Its  foundations  will 
result  In  the  dami^e  and  destruction  of  the 
pavement  on  the  entire  street;  that  it  is 
unslgbtiy  and  spoils  the  appearance  of  said 
street  and  makes  the  same  unsafe  and  dan- 
gerous for  other  vehicles  and  i>ersons  law- 
fully using  the  same"  ;  and  that,  for  the  rea- 
sons stated,  petitioner  Is  unable  to  let  a  con- 
tract for  the  doing  of  said  work. 

[1]  It  Is  not  disputed  that  said  fran<dil8e 


constitntes  a  contract  that  is  binding  upon 
both  parties,  but  it  Is  claimed  by  amiellant 
(and  justly  so  under  the  authorities)  that, 
in  case  of  doubt  as  to  the  Interpretation  of 
'said  franchise,  it  must  be  construed  in  favor 
of  the  nranldpallty  and  against  the  railroad. 
>  [2]  The  first  consideration  that  attracts 
attention  la  the  provision  In  the  contract  that 
the  franchise  is  granted  "subject  to  all  laws 
or  municipal  regulations  now  In  force,  or  that 
may  be  hereafter  enacted  relating  to  the  con- 
trol, or  use,  digging  In,  or  occupying  of  the 
public  streets."  Of  course,  regardless  of  such 
agreement,  It  is  well  settied  that  the  munld- 
pallty  cannot  abdicate  its  functions  or  by 
contract  divest  itself  of  power  to  control  the 
streets  for  the  benefit  of  the  public.  "The 
Improvem^t,  regulation,  and  control  of  the 
highways  within  a  municipality  call  for  the 
exercise  of  a  delegated  governmental  [wwer, 
a  function  wliich  the  municipality  Itself,  nei- 
ther by  ordinance  nor  by  contract,  can  snr^ 
render  or  impair."  McNeil  v.  City  of  South 
Pasadena,  135  Pac.  32. 

[3]  But  the  parties  to  the  said  franchise 
saw  fit  to  stipulate  expressly  that  the  valua- 
ble privilege  granted  should  be  subject  to  all 
laws  and  municipal  regulations  that  might  be 
adopted  In  pursuance  of  this  power  of  control 
and  regulation  that  is  committed  to  the  mu- 
nicipal authorities.  It  is  difficult  to  under- 
stand how  the  parties  could  have  expressed 
more  clearly  such  intention. 

Turning  to  the  statutes  of  1911,  p.  763,  we 
find  in  a  law  passed  by  the  Legislature  enti- 
tled "An  act  to  provide  for  work  in  and  upon 
streets,  avenues,  lanes,  alleys,  courts,  places 
and  sidewalks  within  munlcipalltl^"  etc. 
In  section  77  thereof,  this  provision :  "When- 
ever any  railroad  track  or  tracks  of  any  de- 
scription exist  upon  the  street  or  streets  up- 
on which  the  city  council  of  any  city  has  or- 
dered an  Improvement  to  be  made,  and  has 
excepted  therefrom  the  portions  used  by  the 
track,  between  the  rails  and  for  two  feet  on 
each  side  thereof,  •  •  •  the  said  order, 
unless  said  city  council  shall  by  resolution 
theretofore  passed  have  declared  the  contra- 
ry, shall  be  deemed  to  be  and  constitute  a  re- 
quirement that  the  person  or  company  hav- 
ing said  railroad  track  or  tracks  thereon 
shall  Improve  the  said  portion  with  Improve- 
ments similar  in  all  respects  to,  with  the 
same  materials,  under  the  same  specifications 
and  superintendence,  and  to  the  like  in^KC- 
tion  and  satisfaction  as  those  ordered  to  be 
performed  by  said  order  ordering  the  work: 
Provided,  however,  that  the  dty  council  may 
by  ordinance  require  increased  depth  of  con- 
crete between  to  tiie  full  d^th  of,  or  under 
the  ties,  or  botli,  where  and  whenever  the 
city  council  shall,  in  Its  Judgment  decide  that 
thla  method  of  construction  Is  necessary. 
The  councU  may  also  require  by  ordi- 
nance or  otherwise,  any  person  or  company 
aforesaid,  to  pave  alongside  of  and  contigu- 
ous to  its  rails  with  special  types  of  brld£  or 
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paving  blocks."  The  statute  then  proceeds 
to  specify  the  steps  to  be  taken  to  enforce 
fmcb  ordlDaDces. 

The  validity  either  of  the  law  or  of  the 
said  ordinance  la  not  assailed  in  any  way. 
Its  constitutionality  or  reasonableness  is  not 
called  in  Question.  There  Is  no  contention, 
outside  of  the  claim  tbat  It  violates  the  fran- 
chise, that  either  said  law  or  the  ordinance 
is  discriminatory  or  unjnst  or  imposes  an  un- 
warranted burden  upon  respondent 

The  situation  seems,  then,  substantially  to 
be  this:  The  franchise  was  granted  upon 
condition  that  It  would  be  subject  to  "all 
laws  and  municipal  regulations"  relating  to 
the  streets;  the  municipal  authorities  passed 
such  an  ordinance,  they  were  directly  author- 
ized by  the  Legislature  to  ado|)t  such  regula- 
tions, and  there  Is  no  valid  objection  to  the 
legal  integrity  of  said  ordinance  or  said  law 
of  the  Legi^ture.  As  thus  stated,  it  is  not 
manifest  bow  respondent  can  escape  the  duty 
imposed  by  the  ordinance. 

An  attempt  is  made,  however,  to  avoid  this 
result  by  invoking  the  special  provisions  of 
the  said  franchise  which,  it  is  claimed,  limit 
the  liability  of  re^ndent  to  the  expense  in- 
curred in  repairing  the  street  No  such  con- 
struction is  possible  of  this  provision :  "That 
aald  grantee,  his  heirs  or  assigns,  shall  grade 
said  street  and  maintain  the  same  In  prop- 
er repair  *  *  *  In  the  same  manner 
as  the  remainder  of  said  streets  shall 
be  required  to  be  graded  or  kept  by  the 
said  town  of  St  Helena."  It  is  sub- 
stantially the  same  at;  the  provision  con- 
sidered in  the  case  of  City  of  Jacksonville 
V.  Jacksonville  Street  Railroad  Co.,  29  Fla. 
r>90,  10  South.  500.  Therein  the  franchise 
provided  that  respondent  should  keep  the 
streets  "in  as  good  repair  and  condition  as 
the  said  city  keeps  the  balance  of  said 
streets."  The  city,  having  paved  the  balance 
of  the  street  with  cedar  blocks,  brought  the 
proceeding  in  mandamus  to  compel  the  re- 
spondent to  pave  likewise.  The  latter  claim- 
ed tbat  it  was  under  obligation  to  repair 
only.  The  Supreme  Court  of  Florida,  in  the 
opinion,  declared :  "In  determining  the  rights 
and  duties  of  the  respective  contestants  here, 
a  liberal  construction  should  obtain  in  favor 
of  relator.  The  grant  to  the  respondent  of 
the  right  to  use  the  streets  for  the  prosecu- 
tion of  its  business  for  profit  Is  a  benedt  and 
privilege,  and  the  role  Is  that  such  grants 
are  construed  against  the  beneficiaries.  [Cit- 
ing cases.!  Taking  the  language  of  the  con- 
tract between  tbe  parties  here  In  its  literal 
meaning.  Independent  of  the  rule  above  stat- 
ed, we  think  it  cannot  be  confined  simply  to 
repairs.  The  respondent  must  not  only  keep 
the  iwrtlons  of  streets  In  good  repair,  but  in 
as  good  condition  as  the  city  keeps  the  bal- 
ance of  tbe  streets.  The  word  'condition*  Is 
defined  by  Mr.  Webster  to  mean  'mode  or 
state  of  being;  state  or  situation  witb  regard 
to  external  circumstances;  essential  quality ; 
property ;  attribute.'  We  must  arrive  at  the 


meaning  of  this  ordinance  frbm  tbe  language 
employed  In  it;  and,  under  the  rule  of  con- 
struction applicable  In  such  cases,  we  think 
that  when  the  city  paves  the  balance  of  the 
streets,  the  duty  under  it  devolves  upon  the 
respondent  company  to  pave  between  its 
tracks  and  two  feet  on  each  side.  When  the 
city  paves,  if  the  railroad  company  declines, 
it  cannot  be  said  tbat  it  keeps  the  parts  of 
the  streets  in  question  in  as  good  condition, 
or  In  as  good  state  of  being  or  essential  qual- 
ity as  the  city  keeps  the  balance.  The  cases 
cited  by  counsel  for  respondent  hold  that  the 
duty  to  repair  does  not  include  the  duty  to 
pave.  They  do  not  go  beyond  this,  we  think." 
The  same  may  be  said  of  the  two  cases  upon 
which  respondent  relies  here,  namely,  City 
of  Chicago  V.  Sheldon,  9  Wall.  50,  19  L.  Ed. 
594;  Western  Fav.  &  Supply  Co.  v.  Citizens 
St  Railway  Co.,  128  Ind.  525,  26  N.  E.  188, 
28  N.  E.  88,  10  L.  R.  A.  770,  25  Am.  St  Rep. 
462.  The  former  is  distinguished  in  tbe  City 
of  Jacksonville  Case,  and  the  latter  in  tbe 
later  Indiana  case  of  Columboa  St  Ry.  Co. 
V.  City  of  Columbas,  43  Ind.  App.  265,  86  N. 
E.  83.  For  other  authorities  In  support  of 
appellant's  contention,  reference  may  be  had 
to  New  York  City  v.  Harlem  Bridge,  eta,  Co., 
186  N.  y.  304,  78  N.  E.  1072 ;  Lincoln  St  R. 
Co.  V.  Lhicoln,  61  Neb.  109,  84  N.  W.  802; 
Dillon's  Municipal  Corporations  (6th  Ed.)  j 
1276. 

It  njay  be'  added  tbat  the  additional  re- 
quirement as  to  the  foundation  and  the  sur- 
face of  the  paving  between  and  on  each  side 
.of  the  tracks  for  a  distance  of  two  feet  must 
be  considered  In  this  proceeding  as  necessary 
in  order  to  maintain  said  pavement  in  prop- 
er repair  to  correspond  ^vith  the  remainder 
of  the  street  We  must  presume,  of  course, 
that  the  municipal  authorities  were  fully  ad- 
vised as  to  the  situation,  and  that  no  effort 
was  made  or  contemplated  to  harass  or  un- 
justly discriminate  against  respondent  In- 
deed, as  already  appears,  the  complaint  Itself 
sets  forth  the  reason  why  the  stronger  foun- 
dation was  required,  and  It  seems  quite  rea- 
sonable. 

14]  And  it  must  be  said  that  It  does  not 
appear  that  the  other  provisions  are  at  all 
unreasonable  or  oppressive.  We  must  as- 
sume that  the  regulations  were  adopted  to 
promote  the  safety  of  the  streets  and  the 
security  of  the  public 

IB]  In  fact,  there  Is  no  doubt  that  nearly 
if  not  all  these  regulations  were  within  the 
general  rule  stated  in  28  Cyc.  861,  852,  as  fol- 
lows: "A  municipality  may-  enact  and  en- 
force all  reasonable  regulations  for  the  pro- 
tection of  tbe  public  or  to  the  manner  In 
which  the  streets  shall  be  used.  *  *  *  It 
may  make  any  reasonable  and  necessary  reg- 
ulation as  to  tbe  manner  in  which  tbe  tracks 
of  the  railroad  company  shall  be  constructed 
and  the  condition  in  which  they  shall  be 
maintained  *  *  ♦  or  require  all  work  of 
construction  and  repair  to  be  done  under 
municipal  direction,  and  regulation."  This 
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principle  is  illustrated  and  applied  In  a  great 
iuan7  cases  which  have  been  cited  by  ap- 
pellant It  is  probably  sntUdeut  to  add 
Waterloo  v.  Waterloo  SL  Uy.  Co.,  71  Iowa, 
193,  82  N.  W.  329 ;  City  of  Balttmore  v.  Bal- 
timore Trust  &  Guaranty  Co.f  166  U.  S.  673, 
17  Sup.  Gt  696,  41  L.  Ed.  1160;  Chicago, 
Burllugton  &  Quincy  Ry.  Co.  v.  State  ex  rel. 
Omaha,  170  U.  S.  57,  18  Sup.  Ct  513,  42 
L.  Kd.  948 ;  Western  Union  Telegraph  Co.  T. 
City  of  Richmond,  224  U.  S.  160,  32  Sup.  CL 
449,  56  L.  Ed.  710;  and  aty  of  Pomona  t. 
Sunset  Tel.  &  Tel.  Co.,  224  U.  S.  330,  32  Sap. 
Ct  477,  56  L.  Ed.  788. 

[6]  The  fact  that  these  matters  of  detail 
are  not  specified  in  the  contract  cannot,  of 
course,  Impair  or  affect  the  power  of  the  mn* 
nldpality  in  the  exercise  of  its  control  of  the 
streets  to  Impose  such  regulations.  As  sug- 
gested by  appellant  it  is  plain  that  the  fran- 
chise is  not  a  limitation  of  the  power  of  the 
municipality  in  these  matters,  but  it  is  rather 
a  limitation  upon  the  power  of  the  railroad, 
and  any  doubt  about  authority  In  the  prem- 
ises must  be  resolved  in  tKvov  of  the  munic- 
ipality. 

In  the  City  of  Waterloo  Case,  supra,  it  was 
held  that:  "Where  a  city  has  granted  to  a 
corporation  the  privilege  to  construct  and 
maintain  a  street  railway  in  the  streets  and 
alleys  of  the  city,  the  grant  providing  that 
the  track  of  the  railway  shall  be  made  to 
conform  to  the  established  grade  of  the 
streets,  but  containing  no  provisions  as  to  the 
rail  which  shall  be  used  on  the  track,  or  the 
gauge  upon  which  it  shall  be  constrncted,  tHe 
city,  tinder  Its  ordinary  powers,  has  [tower  to 
regulate  the  manner  in  which  tbe  trac^  shall 
be  constructed." 

In  the  Baltimore  Case,  supra,  the  United 
States  Supreme  Court  held  that  "the  right  of 
a  street  railway  company  under  an  ordinance 
granting  permission  to  lay  trades  in  streets 
is  subject  to  reasonable  r^ulatlons  by  sub- 
sequent ordinances  as  to  the  use  of  streets," 
and  that  "an  ordinance  restricting  a  street 
railway  company  to  a  single  track  for  1,100 
feet  in  a  narrow  and  busy  thoroughfare  Is 
not  an  unreasonable  restriction  of  Its  rights, 
or  a  material  modification  of  a  prior  or- 
dinance granting  the  company  permission  to 
lay  doable  tracks  in  the  streets  for  many 
miles." 

The  same  conrt  In  the  Chicago,  BurUngton 
St  Quincy  Case,  supra,  declared  that  "a  con- 
tract between  a  dty  and  a  railroad  company 
to  participate  In  the  constmctlon  of  a  viaduct 
in  view  of  their  mutual  duty  to  the  public  Is 
not  violated  by  a  statute  and  ordinance  com- 
pelling the  railroad  company  to  repair" ;  and 
it  was  held  that  "the  maintenance  of  a  safe 
Tladnct  OY«e  railroad  tracks  at  an  important 


street  crossing  *  *  •  cannot  he  taken 
out  of  the  police  power  of  the  Legislature  by 
contract  between  the  dty  and  railroad  com- 
pany." 

In  the  case  of  Ladede  Gasligbt  Co.  v.  Mur- 
phy, 130  Mo.  10,  31  8.  W.  594,  31  U  It  A. 
79y,  the  respondent  tield  a  Irancblse  Trom  the 
state  of  Missouri  to  supply  the  dty  of  St 
Louis  with  gas  and  other  artificial  light; 
the  franchise  providing  tliat  "to  that  end"  it 
"may  establish  and  lay  down  all  pipes,  fix- 
tures, and  other  things  properly  required.  In 
order  to  do  the  same."  The  dty  of  at.  Louis 
passed  ordinances  c<»italning  many  regula- 
tions aa  to  the  manner  in  which  the  work 
should  be  done,  and  the  Supreme  Court  of 
the  United  States  held  that  the  company  was 
subject  to  such  reasonable  regulations  as  the 
dty  de^ed  best  for  the  public  safety  and 
convenience.  These  and  other  cases  lead  ir- 
resistibly to  the  condnsion  that  since  re- 
spondent here  agreed  in  its  contract  to  pave 
along  its  tracks,  and  there  Is  no  provision  as 
to  the  manner  in  which  the  ties  shall  t>e  laid 
or  how  the  concrete  foundation  shall  be  plac- 
ed, or  the  rails  secured  to  the  ties,  or  the 
character  of  the  rails  to  be  used,. or, whether 
or  not  paving  shall  be  used,  under  the  power 
in  reference  to  the  streets  accorded  to  the 
municipal  agents  they  have  full  authority 
to  make  all  necessary  and  reasonable  regula- 
tions concerning  the  same,  and  It  cannot  be 
held,  from  the  record  before  us,  that  In  any 
respect  they  have  exceeded  such  authority. 

The  limitation  upon  the  action  of  the  mn- 
nldpelity  is  clearly  stated  by  Judge  Dillon 
when  he  declares  that  the  franchise  Is  '1[)r(^ 
erty  which  cannot  be  destroyed  or  taken  from 
the  grantee  or  rendered  useless  by  the  ar- 
bitrary act  of  the  mnnidpal  authorities  In 
preventing  the  grantee  from  using  the  dty 
streets  for  the  purposes  of  the  grant"  Bud 
the  regulations  "must  De  such  as  are  called 
for  by  a  fair  consideration  of  the  public  wel- 
fare, must  be  reasonable  in  thdr  character, 
and  must  not  be  such  as  to  defeat  the  purpose 
of  the  grant"  Dillon's  Municipal  Cor[>ora- 
tlons  (5th  Ed.)  S  1269. 

Even  upon  the  strictest  construction  of  the 
franchise  In  favor  of  respondent  there  can  be 
no  possible  doubt  that  a  cause  of  action  was 
stated  against  It  in  reference  to  the  unsafe 
and  dangerous  condition  of  the  pavement 
which  the  franchise  expressly  requires  it  to 
repair.  If  the  ordinance  Is  valid  In  part  It 
should,  of  course,  to  that  extent  be  enforced. 

We  are  entirely  sattsfled,  however,  that  no 
Buffldent  reason  appears  for  holding  Bald 
ordinance  invalid  in  any  req>ect  and  the 
judgment  Is  reversed. 

Weconcar:   OHtPMAN,  P.  J.;  HABT.  J. 
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(M  Cal.  App.  71) 
TOT7N  OF  ST.  HELEXA  t.  SAN  FRAN- 
CISCO, N.  ft  C.  RY.   (S.  P.  6920.) 

<Soprem«  Gout  of  California.  April  27, 1914.) 

Street  Railroadb  ({  87*)— 0bb  of  Stbixts— 
FmAiTCHiaES— Obuoations  Imposed. 

A  franchise  to  maintain  tracks  in  streets  of 
a  town  granted  to  a  company  under  Civ.  Code, 
I  498,  requiring  street  raflroade  to  plank,  pave, 
or  macadamiM  tha  entire  Iflngth  ot  the  street 
used  by  their  track,  between  toe  rails,  and  for 
two  feet  on  each  side,  requires  the  company  to 
either  plank,  pave,  or  macadamtse  the  part  of 
the  street  designated  as  the  proper  city  antbor" 
ity  may  lawfiul;  direct. 

[Ed.  Note.— For  otfaer  cases,  see  Street  Bail- 
roads.  Gent  Dig.  H  103,  lOD.  126;  Dec.  Dig. 

In  Bank.  Appeal  from  Superior  Court, 
Napa  County;  Henry  C.  Qesford,  Judlge. 

filandamna  by  tbe  Town  ot  St  Helena 
against  tbe  San  Francisco,  Napa  &  Calistoga 
Railway.  There  was  a  Judgment  of  tbe  Dis- 
trict Court  of  Appeal  reversing  a  Judgment  of 
dismissal  rendered  on  sustaining  a  demurrer 
to  tbe  petition  (140  Pac  600).  and  defendant 
petitions  toi  rehearing.  Denied. 

Clarence  N.  Biggins,  of  Napa,,  for  appel- 
lant. J(din  T.  York,  of  Napa,  for  respondent 

PER  CUBIAH.  The  petition  <tf  tbe  re- 
Vondent  for  a  rehearing  attar  Judgment  in 
the  district  court  of  appeal  Is  denied. 

Tbe  reepondent.  in  support  of  its  petition, 
contends  that  the  fran^se  under  which  the 
respondent  is  operatiii«  does  not  require  It 
to  pave  the  streets,  but  only  to  grade  them 
and  ke^  them  In  proper  repair  between  tbe 
tracks,  and  for  two  feet  on  each  side  there- 
of; and  that  tbe  police  power  does  not  em- 
brace tbe  antboritr  to  compel  a  street  rall- 
way'occnpylng  the  streets  of  a  dty  to  pave 
tbe  streets,  between  its  tracks,  or  elsewhere, 
or  at  all;  that  such  power  must  be  founded 
upon  the  contract  between  the  <dty  and  tbe 
company  whereby  tbe  franchise  Is  granted  or 
upon  some  valid  contract  obligation  of  tbe 
company.  It  is  unnecessary  to  consider 
whether  or  not  tbe  terms  of  the  franchise  of 
tbe  defendant  requires  it  to  pave  the  streets. 
The  franchise  was  granted  under  tbe  provi- 
sions of  section  498  of  tbe  Civil  Code,  and 
that  section  requires  street  railroads  to 
"plank,  pave,  or  macadamlEe  tbe  entire 
length  of  tbe  street,  used  by  their  track,  be- 
tween tbe  rails,  and  for  two  feet  on  each 
aide  thereof."  This  can  only  mean  that  such 
company  must  either  plank,  pave,  or  macad- 
amize that  part  of  tbe  street  as  tbe  proper 
city  authority  may  lawfully  direct.  It  is  a 
constituent  part  of  tbe  contract  granting  the 
franchise,  thongb  not  expressed  therein  In 
terms.  The  company  Is  therefore  bound  by 
contract  to  pave  tbe  street  In  accordance  with 
the  dty  ordinance,  and  it  la  not  necessary  to 
say  whether  or  not  the  dty,  by  virtue  of  its 
police  powers  alone,  could  compel  it  to  do  so. 


(34  Cal.  App.  119) 
KELLY  V.  BARNET,  Sheriff.    (Civ.  1311.) 
(District  Court  of  Appeal,  First  District,  CaU- 
fornia.    March  9,  1914.) 

Shebiffs  ano  Constables  ({  48*)— Sai.b— 
Paticbnt  of  Bid— Pubchase' bt  Cbedixoe— 
cohhissions. 

Under  Code  Civ.  Proc  H  681-700,  regu- 
latine  sheriffs'  sales'  upon  execution,  no  dis- 
tinction is  made  between  judgment  creditors  as 
parchasers  and  others,  and  section  695,  requir- 
ing payment  of  the  purchase  price  in  cash,  ap- 
plies to  tbe  judgment  creditor  who  purchases, 
so  that  the  sheriff  is  entitled  to  receive  bis 
commission  for  a  sole  to  such  purchaser. 

[Ed.  Note. — For  other  cases,  see  Sheriffs  and 
Constables,  Cent  Dig.  $  76;  Dec  Dig.  f  48.*] 

Appeal  from  Superior  Court,  Alameda  - 
County ;  Wm.  S.  Wells,  Judge. 

Action  by  John  F.  Kelly  against  Frank  Bar- 
net,  Sheriff.  Judgment  for  the  defendant, 
and  plaintiff  appeate.  Affirmed. 

Daniel  O'Gonndl,  of  San  Francisco,  tor  ap- 
pellant John  3.  Allen*  of  Oakland,  and 
Reld  ft  Dozier,  ot  San  Francisco,  for  re- 
spondent 

RICHABDS,  J.  This  Is  an  appeal  from  a 
Judgment  entered  after  an  order  sustaining 
a  general  demurrer  to  tbe  complaint;  tbe 
plalntllt  declining  to  amend. 

The  action  was  in  tbe  nature  of  an  appli- 
cation Cor  a  writ  of  mandate  to  compel  tbe 
defbndan^  as  sheriff  of  Alameda  coun^, 
to  make,  execute,  deliver,  and  record  a  oei^ 
tlflcate  ot  sale  upon  execution  of  certain  real 
property.  In  fftvor  of  the  plaintiff  as  the  par^ 
chaser  ttiereof  at  such  sale.  The  following 
are  the  essential  facta  set  forth  in  plaintUTs 
application  tor  the  writ:  The  plaintiff,  as 
trustee  In  bankn^t^  of  the  estate  oi  James 
Treadwell.  brone^t  an  action  against  one 
John  Treadwell  to  recover  the  sum  of  about 
$49,000  alleged  to  be  due  by  the  latter  to  said 
estate  In  bankruptcy,  and  In  said  action  caus- 
ed an  attadunent  to  be  levied  t^Km  certain 
real  property  in  the  county  of  Alameda.  The 
plaintiff  obtained  Judgment  In  said  action  for 
tbe  sum  of  $40,710.77,  and  thereupon  caused 
a  writ  of  execnttott  to  issue  and  be  levied 
upon  said  property.  At  the  sale  by  the  sher- 
iff und»  said  writ  plaintiff  was  the  only  bld- 
du-,  and  be  bid  in  tbe  property  for  the  tun 
snm  of  his  Judgment  and  costs,  whltih  then 
aggr^ted  tbe  sum  of  $S0,400.43l  At  the 
time  of  the  levy  of  the  writ  of  executltm 
plaintiff  paid  the  defendant,  as  Aeilff.  the 
sum  of  $26  on  account  of  the  costs  and  ex- 
penses of  such  levy  and  sale;  but  he  bas 
not  paid  or  tendered  to  the  defendant,  as 
such  sheriff  or  otherwise^  any  other  snmr  ot 
money  on  acconnt  of  said  sale  or  of  the  sum 
bid  by  tbe  plaintiff  as  the  purchaser  thereat ; 
but  in  Hen  thereof  be  has  tendered  to  the 
defendant  as  sheriff  and  as  the  officer  con- 
ducting said  sale,  a  receipt  for  the  tun 
amount  of  plaintUTs  bid  for  tbe  property, 
and  has  thereupon  demanded  that  tbe  de- 
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fendant,  as  nich  sheriff,  mahe.  Issue,  deliver, 
and  cause  to  be  recorded  a  certificate  of  such 
sale  in  plaintUTa  faror.  The  defendant,  as 
sheriff,  declines  to  do  this  for  the  reason  that 
his  commissions  upon  the  sale,  amonnUng  to 
the  sum  of  $298.93,  have  not  been  paid. 

The  appellant's  contention  Is  that,  b^ng 
the  Judgment  creditor  In  Uie  action  wherein 
the  execution  was  Issued  and  the  execution 
sale  conducted,  and  having  bid  In  the  prop- 
erty for  the  amount  of  his  Judgment  and 
costs,  he  was  not  required  to  go  through  the 
formality  of  paying  over  to  the  sberlif  the 
amount  of  his  bid  In  cash  in  order  to  hare 
the  sheriff  repay  it  to  him  In  satisfaction  of 
his  Judgment;  and  that,  In  lieu  of  making 
snch  payment,  he  was  entitled  to  liand  the 
sheriff  a  receipt  In  full  of  the  amount  due  on 
the  Judgment  as  the  equivalent  of  the  cash 
to  be  paid  on  his  bid ;  and  hence  that  the 
sheriff,  not  being  entitled  to  receive  any 
cash,  and  not  actually  receiving  or  collecting 
any,  was  not  entitled  to  charge  commissions 
on  the  collection  upon  execution  of  the 
amount  due  on  the  Judgment 

This  specious  contention  of  the  plaintiff 
flnds  no  authority  to  support  It  In  the  law 
relating  to  execution  sales.  Sections  6S1  to 
700  of  tbe  Code  of  ClvU  Procedure  govern  the 
Issuance  and  enforcement  of  writs  of  execu- 
tion, and  prescribe  the  powers  and  duties  of 
the  officers  executing  the  same.  The  plain 
Intendment  of  these  sections  is  that  sales  of 
property  under  execution  shall  be  conducted 
for  cash,  and  that  successful  bidders  shall  be 
prepared  to  pay  the  amount  of  their  bids  In 
cash  at  the  time  of  the  sale.  No  distinction 
is  made  between  purchasers  who  are  also 
Judgment  creditors  and  those  who  are  not. 
It  is  true  that  the  judgment  creditor  who  bids 
In  the  property  for  the  amount  of  his  Judg- 
ment may,  as  a  matter  of  convenience,  ar- 
range with  the  officer  making  the  sale  to 
have  the  latter  accept  bis  receipt  for  the 
amount  of  the  Judgment  In  lieu  of  the  cash 
payment  required  by  his  bid ;  but  the  officer 
Is  not  bound  to  do  this,  and  may  in  every 
or  any  instance  require  the  successful  bidder 
to  pay  In  cash  the  amount  of  his  bid  at  the 
close  of  the  sale.  Code  Civ.  Proc.  §  695.  The 
sheriff  in  this  case  evidently  took  this  posi- 
tion, and  was  also  evidently  led  to  do  so  by 
the  claim  of  the  appellant  that  he  had  no 
right  to  charge  and  collect  his  commlssiou 
because  he  bad  not  actually  collected  the 
money  on  the  execution.  We  have  no  doubt 
of  the  soundness  of  the  respondent's  posi- 
tion. As  sheriff  he  was  not  bound  to  make, 
execute,  deliver,  or  record  a  certificate  of 
sale  to  a  bidder  who  bad  not  become  a  pur- 
chaser by  paying  or  tendering  in  cash  the 
amount  of  his  bid  for  the  property ;  nor  was 
he  bound  to  accept  the  proffered  receipt  of 
the  Judgment  creditor  in  lieu  of  such  pay- 
ment The  case  rests  there  so  far  as  It  is 
disqlosed  by  the  material  averments  of  the] 


complaint  The  bidder,  not  luivlnsr  paid  or 
tendered  the  cash  amount  of  bis  Ud,  did  not 
become  a  purchaser  at  tbe  sale,  within  tlie 
coDtemplatlott  of  tbe  statute,  and  had  no 
right  therefore,  to  demand  a  certificate  of 
sale;  and,  the  sheriff  not  having  as  yet  col- 
lected any  money  on  the  execution,  no  ques- 
tion as  to  ills  right  to  charge  or  collect  a  com- 
mission could  properly  arise  In  tills  casew 
PoL  Code,  S  4300b. 

The  authorities  relied  upon  by  the  appel- 
lant have  no  application  to  the  case  at  bar, 
for  the  reason  that  they  relate  to  the  rights 
of  a  purchaser  at  execntloa  sales,  to  whidi 
position,  as  has  been  seen,  tbe  appellant 
never  attained.  We  think  the  demurrer  was 
properly  sustained. 

The  Judgment  la  aflSrmed. '  * 

We  concur: ,  LBNNON»  P.  J.;  EERBI- 

CAN,  J. 

'       "      (U  CsL  App.  U7| 
SINSREDfEB  BBOS.  v.  KELSHAW  et  at 
(Civ.  1327.) 

(District  Court  of  Appeal,  First  District,  CaS- 
fomia.  March  7,  1914.) 

FBAUDULKItT  CONVKTANCES  <{  208*)— lASSIOK- 
UENTS— SUFFICIBNCT  OF  EVXDEHCK. 

Evidence  held  to  suatain  a  finding  that  an 
assignmeQt  of  an  interest  in  a  crop  of  b«ans 
was  not  made  to  defraud  plaintiff  and  prevent 
it  from  satis^ing  Its  Judgment  against  the  as- 
signor. 

fEd.  Note. — For  other  cases,  see  Fraudulent 
CoDveyaacea,  Cent  Dig.  H  Dec.  Dig. 

I  28a*] 

Appeal  from  Superior  Cour^  San  Lola 
Obispo  County;  B.  P.  ITnangat,  Judge. 

Action  by  Slnshelmer  Bros,  against  J<3ha 
Kelshaw  and  another.  From  an -order  deny- 
ing plaintiff!^  motion  for  a  new  trial,  they 
appeal.  Affirmed. 

C.  P.  Kaetzel,  of  San  Luis  Obispo,  for  ap- 
pellants. Paul  M.  Gre^,  of  San  Luis  Obispo, 
and  C  U.  Armstrong,  of  Santa  Maria,  for  re* 
spondenta. 

KERRIGAN,  J.  Judgment  In  this  case 
went  for  defendant  A.  J.  Sousa  against  ttw 
plaintiff.  Thereafter  plaintiff's  motion  for  a 
new  trial  was  denied,  and  from  such  order 
it  now  prosecutes  this  appeal. 

In  May,  1906,  Frank  Q.  Lucas,  as  security 
for  the  payment  of  a  promissory  note,  gave  to 
A.  J.  Sodza  a  mortgage  on  his  crop  of  beans, 
and  at  the  same  time  bis  wife,  Emilia  Lucas, 
as  further  security  for  tbe  same  note,  execut- 
ed to  Souza  a  chattel  mortgage  on  certain 
horses,  farming  Implements,  and  other  per- 
sonal property,  being  her  separate  property 
acquired  from  her  former  husband,  then  de* 
ceased. 

In  November,  1906,  the  plaintiff  recovered 
a  Judgment  against  Frank  G.  Lucas,  which 
was  regularly  entered  and  docketed.  Disput- 
ing the  validity  of  the  crop  mortgage  held 
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hj  Souza,  It  caused  the  sheriff  to  take  the 
crop  by  virtue  of  a  writ  of  attachment  di- 
rected against  the  property  of  Lucas,  where- 
upon Souza  brought  suit  to  foreclose  said 
mortgage,  under  which  action  the  beans  were 
placed  In  the  hands  of  defendant  Kelshaw  as 
receiver.  In  attaching  the  crop  of  beans  the 
plaintiff  did  not  pay  or  tender  to  the  mort- 
gagee the  amount  of  the  mortgage  and  In* 
terest,  or  deposit  the  amount  thereof  with 
the  county  clerk  or  treasurer,  as  provided  by 
section  2969  of  the  Civil  Code,  and  the  trial 
conrt  therefore  found  the  attachment  pro- 
ceeding to  be  illegal.  It  also  held  that  the 
chattel  mortgage  was  made  In  good  faith. 
Accordingly  a  decree  was  entered,  directing 
that  the  beans  be  sold  to  satisfy  the  mort- 
gage. This  Judgment  was  affirmed,  first,  by 
the  District  Conrt  of  Appeal,  and  subse- 
quently by  the  Supreme  Court.  1S6  CaL  460, 
105  Pac.  413.  Within  a  month  after  the  Dis- 
trict Court  of  Appeal  had  decided  the  cause, 
and  nearly  ten  months  before  the  Judgment 
therein  was  affirmed  by  the  Supreme  Court, 
to  wit,  on  January  20,  1909,  Lucas  executed 
an  assignment  to  Souza'of  all  his  interest  In 
said  crop  of  beans;  the  consideration  being 
that  Sonza  would  release  the  chattel  mort- 
gage  on  the  personal  property  of  Mrs.  Lucas, 
and  would  look  solely  to  the  crop  of  beans 
for  the  satisfaction  of  Lucas'  indebtedness  to 
him,  and  would  also  pay  all  costs  and  ex- 
penses growing  out  of  the  litigation  concern- 
ing the  chattel  mortgage,  whether  covered  by 
the  Judgment  of  foreclosure  or  not  Short- 
ly thereafter,  and  long  prior  to  the  time 
when  the  garnishment  in  the  present  case 
was  levied,  Sonza  gave  tibe  receiver  notice 
of  the  assignment 

In  March,  1909,  by  stipulation  of  the  par- 
ties, the  beans  were  sold,  and  they  brought 
something  In  excess  of  |500  more  than  was 
necessary  to  satisfy  the  Judgment  In  favor 
of  Sonza.  Plaintiff  claims  that  this  sum 
should  be  applied  on  account  of  its  Judgment 
Defendant  Souza,  on  the  other  hand,  insists 
that  such  excess  belongs  to  him  by  virtue  of 
the  assignment 

As  stated  by  counsel  for  the  plaintiff,  the 
only  question  Involved  In  the  case  Is  the  va- 
lidity of  ttie  assignment  It  Is  plaintiff's  con- 
tention that  the  assignment  was  made  with 
intent  to  defraud  It  and  prevent 'it  from  sat- 
isfying any  imrt  ot  its  Judgment  against 
Lucas ;  also  that  it  was  made  without  any 
comdderatlon,  and  is  therefore  void. 

While,  as  we  have  seen,  the  beans  brought 
over  $500  more  than  the  sum  necessary  to 
satisfy  the  Judgment  ot  foredlosure,  it  was 
hy  no  means  certain  at  the  time  the  assign- 
ment was  made  that,  when  the  beans  should 
be  sold,  the  market  value  would  he  as  high 
as  It  ultimately  proved  to  be,  for  at  several 
periods  during  the  pendency  of  the  action  the 
market  value  of  this  product  was  bo  low 
that,  had  the  beans  been  sold  at  any  of  sudi 


times  the  amount  realized  would  not  have 
been  sufficient  to  satisfy  the  Sonza  judgment. 
Not  only  was  the  profit,  if  any,  which  Souza 
might  make  on  a  sale  of  the  beans  uncertain, 
but  there  was  also  a  doubt  as  to  the  result 
of  the  litigation  concerning  the  crop,  which 
was  at  that  time  pending  in  the  Supreme 
Court.  In  addition  to  those  matters  Souza, 
as  agreed,  released  the  chattel  mortgage  on 
the  separate  personal  property  of  Mrs.  Lucas, 
and  undertook  to  and  did  pay  all  the  expens- 
es of  the  litigation,  a  very  substantial  por- 
tion of  which  was  not  taxable  as  costs  of  suit. 

We  think  It  Is  seen,  from  this  brief  re- 
sume of  the  t&cta,  that  it  cannot  correctly  bo 
said  that  there  Is  no  evidence  to  sustain 
the  findings  of  the  conrt  in  favor  of  the  va- 
lidity of  the  assignment 

The  order  Is  affirmed. 

We  concur;  LENNOX,  P.  J.;  BIGH- 
ARDS,  J. 

(43  Okl.  IS) 

LEVINDALE  LEAD  &  ZINC  MINING  CO. 
et  al.  V.  COLEMAN.    (No.  2626.) 
(Supreme  Court  of  Oklahoma.    May  7,  1914. 
BebeariDg  Denied  May  12,  1914.) 

fSvUabua  hv  ih€  Court.) 

InnUNS  (g  16*)— AlXOTHBNTB— RESTSIOnOHS 
Olf  AUBNATION. 

C,  a  white  man,  married  Maty  C,  a  full- 
blood  member  of  the  Osafne  Tribe  of  Indians,  of 
which  marriage  one  child,  a  son,  was  bom  on 
the  27th  of  February,  1906.  Tlie  son  died  a 
few  hours  after  bis  birth,  and  the  wife  died  the 
following  day,  both  intestate.  C.  inherited  from 
both  decedents  certain  lands,  which  were  allot- 
ted to  them  under  the  act  of  Congress  of  June 
28,  1906  (34  Stat  539,  c.  3572),  which  lands 
he  afterwards  conveyed  to  the  L.  L.  &  Z.  M. 
Co.,  a  corporation.  Neither  C.  his  wife,  nor 
son  had  ever  procured  certificates  of  competen- 
cy. Meld,  that  the  restrictions  upon  alienation 
imposed  by  the  above  act  attach  to  and  ron 
with  the  land,  and  the  inability  to  convey  dis- 
qualifiea  the  white  heir  as  well  aa  the  immediate 
Indian  allottees. 

(Ed.  Note.— For  other  cases,  see  Indiana, 
Cent.  Dig.  fil  17,  29,  34,  37-44;  Dec.  Dig.  {  16.»1 

Appeal  from  District  Court,  Osage  Conn- 
ty;  John  J.  Shea,  Judge. 

Action  by  CTharles  Coleman  against  the 
Levindale  Lead  &  Zinc  Mining  Company 
and  others.  Judgment  for  plaintiff,  and  de- 
fradants  bring  error.  Affirmed. 

Geo.  B.  Denison,  ot  Vinita,  for  plaintiffs 
in  error.  S.  H.  King,  of  Tulsa,  and  P.  A. 
Shlnn,  of  Pawhnska,  for  defendant  in  error. 

KANE;  C  J.  This  was  an  action  com- 
menced  by  the  defendant  In  error,  plaintiff 
below,  against  the  plaintiffs  in  error,  de- 
f^dants  below,  to  cancel  and  set  aside  cer- 
tain deeds,  made,  executed,  and  d^vered  by 
the  plaintiff,  purporting  to  convey  to  the 
defoidants  certain  inherited  lands  in  the 
Osage  Nation.  After  the  Issues  were  made 
up,  the  court  below  sustained  a  motion  by 
the  plaintiffs  for  Judgment  upon  the  ptead- 
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logs,  and  entered  jadgment  accordingly,  to 
reverse  whl<di  tbls  proceeding  In  error  was 
commepced. 

It  seems  that  the  plalntllt  a  white  man, 
married  one  Mary  Ghenriie-wfUla,  a  full-blood 
mouber  of  the  Osage  Tribe  of  Indians,  in 
January,  1006,  of  which  marriage  a  son. 
Joseph,  was  bom.  The  son  lived  bat  a  few 
hours  after  his  birth,  and  the  wife  and 
uwther  died  the  followUig  day.  Tb»  son  was 
enrolled  as  a  member  of  the  trlbe^  and  he 
and  his  mother  receired  allotments  as  such. 
The  plalntur,  who  was  also  an  enrolled  mem- 
ber of  the  tribe.  Inherited  the  land  In  coo- 
troversy  from  his  wife  and  son.  The  qaes- 
tltm  is,  Were  the  restrictions  npon  alienation 
removed  from  the  lands  in  controversy  at 
the  time  the  plaintiff  executed  the  deed  he 
now  seeks  to  set  aslde^  nether  he,  his  wife, 
nor  his  SOD  having  procured  certificates  of 
competency?  Recratly  a  similar  question 
has  been  answered  In  the  negative  by  the 
United  States  Circuit  Gourt  of  Appeals  for 
the  Eighth  Circuit  in  the  case  of  W.  U. 
Aaron  and  U.  L.  Levin  v.  United  States  of 
Amertea,  183  Fed.  347.  In  that  case  It  was 
held  that: 

"(1)  Lands  of  full-blood  Osage  Indian  al- 
lottees, selected  by  and  allotted  to  them  be- 
fore th^  decease,  were  inalienable  by  their 
full-blood  heirs  In  March,  1909,  under  the 
act  of  June  28,  1906  (34  Stat  639,  641.  542), 
where  none  ot  them  luid  obtained  certiflcatee 
of  competency. 

The  homestead  lands  of  such  allottees 
were  likewise  inalienable  by  such  heirs. 

"The  fourth  paragraph  of  section  2  of  the 
act  provided  that  the  homestead  lands  of 
Osage  Indian  allottees  'shall  be  Inalienable 
and  nontaxable  until  otherwise  provided  by 
act  of  Congress.'  The  sevenUi  paragraph  of 
the  same  sectitm  declared  that  the  Secretary 
might  Issue  to  any  member  of  the  Osage 
Tribe  a  certificate  of  competency,  authoris- 
ing him  to  deed  his  lands  'except  his  home- 
stead, whldh  shall  remain  inall«uible  and 
nontaxable  for  a  period  of  twenty-five  years, 
or  during  the  life  of  the  allottee.' 

"Held:  (1)  Beetilctlons  upon  alienation  of 
this  character  attach  to  and  run  with  the 
land  and  the  inability 'to  convey  disqualifies 
the  heir  as  well  as  the  Immediate  allottee. 

"(2)  The  exception  In  paragraph  7  does  not 
affect  the  restrictions  npon  the  alienation 
and  taxation  of  homesteads  of  Osage  allot- 
tees and  their  heirs  who  obtain  no  certifl- 
catsa  of  competency,  but  is  limited  In  its 
effect  to  the  homesteads  of  those  who  pro- 
cure such  certificates." 

The  only  difference  between  the  two  cases 
Is  that  in  this  case  the  heir,  a  white  man. 
Inherits  Indian  lands  by  virtue  of  his  mar- 
riage to  a  member  of  the  Osage  Tribe,  whilst 
in  the  principal  case  the  heir  is  a  full-blood 
Osage  Indian.  We  are  of  the  opinion  that 
that  fact  does  not  make  inai^Ucable  the 
rule  above  laid  down.   If  restrictions  upon , 


alienation  of  this  character  attadi  to  and 
ran  with  the  land,  and  the  inability  to  con- 
vey disqaalifles  the  heir,  as  well  as  the  im- 
mediate allottee,  a  white  person  whose 
status  as  an  heir  la  created  by  Intermarriage 
with  a  full-blood  member  of  the  tribe  would 
Inherit  the  land  sabject  to  the  same  restric- 
tions as  a  full-blood  heir.  There  la  no  provi- 
sion of  law  with  which  we  are  familiar — 
and  none  has  beat  called  to  our  attentloi^ 
which  relieves  such  an  one  from  procoring  a 
certificate  of  conH)etency  If  he  desires  to 
have  tiie  restrictions  removed  In  order  legal- 
ly  to  alienate  the  lands  inherited  by  him 
from'  an  Osage  Indian  ancestor. 

The  Judgment  of  the  court  below  is  tbei»- 
fore  affirmed.  All  the  Justices  concur. 


m  OkL  131) 

BROWN  et  aL  v.  STOGSDALB.    (No.  3292.) 
(Supreme  Court  of  Oklahoma.   t>ec.  20,  1013. 
Behearing  Denied  May  12,  1914.) 

fagllabut  In/  th«  Court.) 
Gabnisuhent  (S  237»)— Judgment  —  Opkba- 

TXON— PtEADINO  as  DEFENSE. 

An  answer  to  a  suit  for  debt,  which  pleads 
in  bar  that  a  judgment  in  attachment  in  an- 
other state  has  been  rendered  against  defend- 
ant as  garnishee,  is  demarrable,  unless  it  shows 
affirmatively  that  the  demand  sued  for  and 
that  adjudicated  in  the  garnishee  procee^ngs 
were  identical. 

[Ed.  Note. — For  other  cases,  see  Gnmista- 
ment.  Cent  Dig.  S  439;  Dec  Dig.  S  237.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Delaware  Coun- 
ty; T.  L.  Brown,  Judge. 

Action  by  Mahala  Stogadale  against  G.  B. 
Brown  and  another.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Affirmed. 

F.  S.  Davis,  of  Ylnita,  and  J.  G.  Austin,  of 
Qrov^  for  i^alntlff  in  error. 

BREWEB.  a  This  Is  a  suit  b^n  In  1904 
In  the  United  Stetes  commissioner's  court 
for  the  Northern  district  of  the  Indian  Terri- 
tory to  recover  |100  and  Interest  on  a  n^o* 
tlable  promissory  note.  The  pl^ntlfl  below 
obtained  Judgment,  and  defendante  Brown 
and  Whitaker  appealed  to  the  United  States 
Court,  where  the  cause  was  pending  at  state- 
hood. On  October  6.  1911.  these  defendanh^ 
plaintiffs  in  error  here,  filed  an  amended  an- 
swer setting  up  a  garnishment  proceeding  in 
the  state  of  Missouri  in  a  Justice  of  the  peace 
court;  in  which  the  present  plaintiff  was  one 
of  the  defendant^  and  the  present  d^endaots 
were  garnishees,  and  that  a  Judgment  had 
been  rendered  against  them  as  garnishees  In 
the  Missouri  court  in  a  sunf  In  excess  of  the 
sum  claimed  in  the  present  suit  Copies  of 
the  Judgment,  pleadings,  process,  and  pro- 
ceedings of  the  Missouri  court  are  attached, 
as  exhiblte  to  the  answer.  The  court  sns> 
telned  a  demurrer  to  this  answer  on  the 
ground  that  It  did  not  aver  a  defense.  This 
ruling  Is  the  only  point  made  In  this  appeal. 


•For  atber  cw«  sm  same  topic  ud  nctlon  NUMBER  In  Dm.  Dig.  A  Am.  Dig.  Key-No.  Sories  A  Rop'r  Indana 

Digitized  by  Google 


Okl.) 


SHOWN  T.  ST003DALB 


609 


The  answer,  after  admitting  the  execution 
of  the  uote,  alleges:  "Defendaiits  further  say: 
That  W.  R.  Whltaker  Is  the  principal  debtor 
OD  said  note,  and  the  other  makers  are  sure- 
ties thereon.  That  defendants  were  made 
garnishees  In  a  certain  cause  before  John  W. 
Sml(h,  Justice  of  the  peace,  Prairie  township, 
McDonald  county,  state  of  Missouri,  in  a  cer- 
tain cause  wherein  Joe  D.  Xeargain  is  plain- 
tlff  and  Benjamin  Stogsdale  and  Mahala 
Stogadale  are  defendants.  A  full,  true,  and 
correct  copy  of  the  proceedings,  papers,  and 
record  in  said  cause  Is  hereto  attached,  duly 
certified,  and  made  a  part  hereof,  as  'Exhibit 
A.'  That  the  defendants  In  said  cause  were 
duly  served  as  provided  in  such  cases  In  the 
state  of  Missouri,  and  within  the  Jurisdiction 
of  said  Justice  of  the  peace  when  said  action 
was  brought,  and  wh^n  he  was  served,  to- 
gether with  defradant  Brown.  That  he  had 
gone  there  with  money  to  pay.  the. said  note, 
and  that  said  Whitaker  produced  the  money 
with  which  to  pay  same,  and  stated  that 
be  was  there  to  pay  said  note,  which  is  set 
•  out  in  plainttlTa  bill  at  particalars,  and  that 
a^r  being  duly  served  as  such  garnishee, 
and  the  proceedings  had  as  In  said  copy  of 
same  hereto  attachedt  the  said  defendant 
Wbltaker  by  agreem^  wlUi  the  ^aintiff  in 
said  action  did  not  pay  the  amount  of  their 
Indebtedness  Into  court,  but  that  be  paid 
same  to  defendant  G.  B.  Brown,  by  agreement 
wiUi  the  said  Joe  D.  Xeargain  and  tbe  said 
Jnatice  SmUh  and  said  Wbltakw.  That  said 
judgment  .against  said  gamlabees  became  a 
final  Judgment  was  never  reversed  or  set 
aside,  and  that  tbe  same  lias  never  been 
satle^ed.  and  that  tbe  said  Brown  and  Whit- 
aker are  taeld  liable  upon  same  to  the  said 
Joe  D.  Teargain,  and  that  the  amount  of  their 
liability  under  said  Judgment  is  Sl€6^  with 
interest  at  6  per  cent,  from  January  11, 1904, 
which  ia  in  excess  of  tbe  amount  due  plain- 
tiff on  tbe  note  vhidi  Is  set  out  in  plaintiff's 
petition,  and  the  interest  thereon.  That  the 
laws  of  Missouri  as  found  in  sections  587  to 
604,  indusive,  of  tbe  Revised  Statutes  of  the 
State  of  Missouri,  188d,  revised  and  promul- 
gated by  the  Thirty-Fiftb  General  Assembly, 
was  the  law  at  tbe  time  said  Judgment  was 
rendered,  and  Is  tbe  law  now,  and  is  herein 
pleaded  as  governing  tbe  validity  of  said 

Judgment  and  that  section  of  said  laws 

Is  hereby  pleaded  as  showing  the  rate  of 
interest  on  all  Judgments  on  accounts  or 
where  neither  rate  of  interest  is  specified. 
Therefore  defendants  W.  R.  Whltaber  and 
C  B.  Brown  pray  that  they  may  be  ordered 
to  pay  to  said  Joe  £>.  Yeargaln  the  full 
amount  which  may  be  found  due  plaintiff 
from  defendants  on  said  note,  which  is  set 
oat  as  tbe  basis  of  defendants'  indebtedness 
to  plaintiff,  and  that  the  same  be  entered  as 
full  satisfaction  of  the  Judgment  which  may 
be  rendered  herein." 
The  Judgment  exhibited  recites:  "Oa  the 
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21st  day  of  December,  1903,  the  said  writ 
having  been  returned,  duly  served,  as  fol- 
lows: By  summoning  as  garnishees  W.  R, 
Whltaker  and  G.  B.  Brown  In  said  county 
and  state  on  the  9th  day  of  December,  1903 — 
and  this  cause  coming  on  for  trial,  come  Joe 
D.  Yeargaln,  plaintiff,  and  W,  R.  Whltaker, 
garnishee,  and  the  said  W.  R.  Whltaker,  be- 
ing duly  sworn,  under  his  oath  states  that 
the  amount  he  now  owes  to  defendants  Benj. 
Stogsdale  and  Mahala  Stogsdale  is  $110. 
Now,  it  appearing  that  the  defendants  are  not 
residents  of  this  stat^  it  Is  ordered  by  the 
court  that  said  defendants  be  given  twenty 
days'  notice  of  the  said  case,  by  posting  up 
five  notices  In  said  township ;  and  thereafter 
said  notices  were  duly  posted.  On  the  30th 
day  of  December,  1903,  comes  Charley  Brown, 
garnishee,  into  court,  and  under  his  oath 
states  that  he  Is  indebted  to  the  defendant 
Mahala  Stogsdale  In  the  sum  of  |1S0.  This 
the  11th  day  of  January,  1904,  &>meB  Joe  D. 
Xeargain,  plaintiff,  by  his  attorney,  8.  A. 
Xeargain,  and  at  one  o'clock  p.  m.  on  said 
day,  the  defendants  BenJ.  Stogsdale  and  Ma- 
hala Stogsdale  being  three  times  audibly 
called,  come  not,  but  make  default,  The 
plaintiff  having  produced  evidence  In  support 
of  his  claim,  the  court  doth  order  and  ad- 
Judge  that  the  plaintiff  recover  from  tbe  de- 
fendants and  garnishees  the  fall  amount  of 
his  claim  of  $159.45  and  have  thereof  execu- 
tion, and  that  said  attachmmt  Is  fully  sus- 
tained. This  January  11,  1004.  Jna  W. 
Smith,  J.  P." 

It  will  be  observed  that  th^  answer  in  this 
case  does  not  aver,  nor  do  the  exhibits  show, 
that  the  Missouri  Judgment  was  rendered 
against  these  defendants  on  account  of  their 
indebtedness  to  plaintiff  on  tbe  note  In  suit; 
in  other  words,  there  is  an  utter  failure  of 
idratlty  betweoi  the  lndebtedne»  upon  which 
they  were  charged  as  garnishees  and  thai 
inwn  which  th^  are  sued  here.  It  was  nec 
essary  to  show  this  identity  In  stating  a  de- 
fense. This  question  is  treated  quite  fully 
In  Drake  on  AtUchments  (7th  Ed.)  {  715. 
as  follows :  "The  importance  of  great  care  in 
the  framing  of  a  garnishee's  answer  Is  strik- 
ingly enforced,  in  connection  with  the  sub- 
sequent use  of  the  Judgment  against  him  as 
garnishee,  as  a  defense  to  an  action  upon 
the  debt  In  respect  of  which  the  Judgment 
was  rendered.  For  he  cannot  avail  himself 
of  such  Judgment,  or  of  a  payment  under  it. 
as  a  defense,  unless  It  appear  that  the  money 
paid  was  on  account  of  the  same  debt  for 
which  he  Is  sued.  And  as  the  record  of  the 
recovery,  including  tbe  answer  of  the  gar- 
nishee, must  be  given  In  evidence  in  the  ac- 
tion by  the  creditor  against  him  who  was 
garnishee,  the  latter  should  not  fail  to  de- 
scribe particularly  In  his  answer  the  debt  in 
respect  of  which  he  Is  garnished,  and  to  state 
every  fact  within  his  knowledge  having  any 
bearing  upon  his  liability;  so  that,  after- 
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warda,  the  record  In  the  attachmeot  suit 
shall  exhibit  all  that  Is  necessary  to  a  suc- 
cessful defense  against  an  action  for  the 
same  debt.  Thus  A.  answered  as  garnishee 
that  he  was  indebted  to  the  defendant,  as 
executor  of  B.,  in  a  certain  sum,  but  did  not 
state  the  nature  of  the  debt.  Afterwards,  on 
being  sued  by  au  assignee  of  a  note  given  by 
his  testator  to  the  defendant,  he  pleaded  In 
bar  the  Judgment  which  had  been  rendered 
against  him  as  garnishee,  and  payment 
thereof;  but  the  plea  was  held  bad,  on  de- 
murrer, because  It  did  not  aver  that  the  debt 
In  respect  of  which  he  was  garnished  was 
the  same  aa  that  sued  on.  A.  and  B.  were 
joint  makers  of  a  note  to  C.  A.  was  summon- 
ed as  garnishee  of  C.  and  did  not  answer, 
but  suffered  judgment  by  default  to  be  given 
against  him.  and  paid  the  Judgment  After- 
wards A.  and  B.  were  sued  on  the  note  by 
C,  and  set  up  the  payment  of  the  Judgment 
as  a  payment  pro  tanto ;  but  it  was  held  In- 
^ffidentt  because  In  itself  affording  no  evl- 
d«ice  that  A.  was  charged  aa  garnishee  on 
accoQDt  of  the  note.'^ 

In  the  case  of  Harmon  Blrdurd,  8 
BlatftfL  (Ind.)  418,  a  demurrer  was  sustain- 
ed to  a  plea  very  like  the  one  under  consider- 
ation. In  holding  the  demurrer  well  taken, 
the  court  say:  "In  this  case  the  plea  does 
not  state,  nor  do  the  proceedings  offered  In 
evidence  show,  with  certainty,  that  the  debt 
confessed  by  the  appellant  aa  garnishee,  was 
the  same  debt  saed  for  in  this  action."  And 
in  Comwell  et  aL  r.  Hunga^  1  Ind.  166,  it 
is  stated  In  the  e^llabus:  "A  defoidant, 
pleading  to  an  action  of  debt  that  a  Judg- 
ment in  attadunent  was  obtained  ag^dnst 
him  as  garnishee,  must  aver  that  the  Judg- 
ment was  for  the  same  debt,  or  a  part  of  it, 
for  which  the  present  suit  was  brought" 
And  in  Sangster  ButC;  17  Ind.  S54,  the 
trial  court  was  sustained  in  holding  a  de- 
murrer good  against  an  answer  similar  to 
the  one  here.  The  court  say:  "The  tran- 
script of  the  proceedings  before  the  Justice 
showed  that  the  garnishee  had '  answered 
that  he  had  in  tals  hands  9800  of  nncurroit 
money,  belonging  to  the  payee  of  the  note 
sued  upon  in  this  case,  worth  $620.  Held, 
that  the  answer  was  bad,  In  not  showing  af- 
firmatively that  the  demand  sued  for  In  this 
case,  and  that  adjudicated  before  the  Jus- 
tice, were  identical."  The  following  cases 
are  strictly  In  point  and  to  the  same  effect : 
Hutchison  V.  Eddy,  29  Me.  91;  Dlrlam  t. 
Wenger,  14  Mo.  384. 

The  Justice  Judgment,  It  will  be  seen, 
shows  that  neither  of  these  defendants  filed 
written  answers  as  garnishees  in  that  court, 
setting  out  the  nature  of  their  indebtedness. 
One  appeared  December  21,  1904,  and  stated 
he  was  indebted  to  both  BenJ.  Stogsdale  and 
Mabala  Stogsdale  in  the  sum  of  $110.  This 
evidently  was  not  a  disclosure  of  an  Indebt- 
edness of  $100  to  Mabala  alone  on  a  promis- 


sory note.  The  other  garnishee  appeared  De- 
cember 30,  1904,  and'  orally  stated  he  was 
indebted  to  Mahala  Stogsdale  alone  In  the 
sum  of  $150.  This  Just  as  evidently  could 
not  have  referred  to  his  indebtedness  on  the 
note  for  only  $100,  upon  which,  at  that  time, 
but  a  small  amount  of  Interest  bad  accrued. 
There  are  a  number  of  other  things  which 
might  be  mentioned,  such  as  the  fact  that 
nothing  Is  claimed  to  have  ever  been  paid 
on  this  Missouri  Judgment,  which,  when  it 
was  set  up  In  the  answer,  was  nearly  eight 
years  old,  and  that  under  the  law  of  Mis- 
souri, pleaded  with  the  answer,  such  a  Judg- 
ment becomes  dormant  in  three  years,  and 
cannot  be  executed  without  a  revlTor.  Rev. 
Stat  Mo.  1880,  {  6290.  However,  we  think 
the  point  made  shows  that  the  answer  did 
not  state  a  defense,  and  that  the  demurrer 
was  therefore  properly  sustained. 

As  further  proceedings  In  this  case  may 
be  had,  we  call  attention  to  the  recent  cases 
of  M.,  K.  &  T.  Ry.  V.  Houseley,  37  OkL  326. 
132  Pac.  330.  M.,  E.  &  T.  Ry.  v.  Bradshaw, 
37  OkL  317,  132  Pac.  327,  and  M..  K.  &  T.- 
Ry.  T.  Bradshaw.  37  OkL  313.  132  Pac.  825w 

The  Judgment  Should  be  affirmed. 

PBB  CURIAM.   Adopted  in  wbol& 


(42  OkL  IM) 

INDIANA  OIL.  OAS  A  DETBXiOPHBNT  CO. 
T.  McCRORT  et  aL  (No.  830t) 

(Snpren^e  Court  of  OUafaoma.   Bfay  12,  1914. 
Rehearing  Denied  May  12,  1914.) 

(Bj/Uabiu  hif  t\«  Court.) 

1.  MimS    AND    AAtNEBALS    (1    7S*}:-Oll.  AflD 

Gas  Lbabb— CoNsraucnon— Ihpubd  Cove- 
nant. 

A  lease  which  grants  "all  the  oU  and  ^is" 
under  the  leased  land,  together  with  the  ngbt 
to  enter  "at  all  times"  for  the  purpose  of 
"drilling  and  operating"  to  erect  and  maintain 
structures,  pipe  lines,  and  macliinery  Deceasaiy 
for  the  "production  and  transportation"  of  ou 
and  gas.  and  to  use  sufficient  water,  oil,  and 
gaa  to  run  the  necessary  en^es  for  the  "pros- 
ecution of  said  business,**  wuch  reserves  to  the 
lessor  substantial  royalties  In  kind  and  in 
money  on  the  oil  produced  and  saved  and  the 
gas  used  off  the  prenuses,  wliich  shows  that  the 
promise  of  these  royalties  was  the  controlling 
inducement  to  the  grftntj  and  which,  while  ex- 
pressly requiring  that  drilling  commence  within 
00  d&i'B  from  the  date  of  said  lease,  did  not 
expres^  define  the  measure  of  diligence  to  be 
exercised  in  the  work  of  development  and  pro- 
doction  after  the  expiration  of  that  period, 
contains  a  covenant  by  the  lessee,  arising  by 
Deceasary  implication  from  the  nature  of  the 
lease  and  the  other  stipulations  therein  con- 
tained, that,  if  during  the  term  of  the  lease  oil 
and  gas,  oue  or  both,  are  found  in  paying 
quantities,  the  work  of  development  and  pro- 
duction shall  be  continued  with  reasonable  dili- 
goDce;  that  is,  along  such  lines  as  will  be  rea- 
sonably calculated  to  make  the  extraction  of 
oil  and  gas  from  the  leased  land  of  mutual  ad- 
vantage and  profit  to  the  lessor  and  lessee. 

[Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  gS  20S-207;  Due.  Dig.  i 
78.*] 
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2.  Mines  and  Minbbaia  ({  78*)— Oil  ahd 
Gas  Leasg— CoNSTBUCTioir— Dxuockcb  in 
Opebatios. 

Where  the  object  of  the  operatioos  con- 
templated by  an  oil  aod  gaa  leage  ia  to  obtain 
a  benefit  or  profit  for  both  lessor  and  lessee, 
neither  is,  in  the  absence  of  a  stipulation  to 
that  effect,  the  arbiter  of  the  extent  to  which, 
or  the  diligence  with  which,  the  operati<»i  shall 
proceed;  but  both  are  bound  by  the  staadard 
of  wba^  in  the  drcamstances,  would  be  rea- 
aonably  expected  of  an  operator  of  ordinary 

Erudcnce,  having  regard  to  the  interest  of 
9tb. 

[Kd.  Note.— For  other  casea,  aee  Minei  and 
Minerals,  Cent  Dig.  %%  201.  IflO;  Dec  Dig.  S 
73.»] 

3.  Mines  and  Minebals  (|  78*)— Oil  Lease— 

FOBFEITDBKS— KnFOBCEUXNT  IN  EQUITT. 
Because  forfeitarea  are  usaally  harah  and 
oppreaaive,  and  because  they  can  ordinaiily  be 
enforced  at  law.  courts  of  equity  generally  re- 
fuse to  aid  in  Uieir  enforcement;  bat  the  rule 
ia  not  a^olnte  or  inflexible.  Its  Inflnence  and 
operation  do  not  extend  beyond  the  reason 
which  onderltes  it,  and  in  caaes  otherwise  cog- 
nizable in  equity  there  is  no  insuperable  ob- 
jectioD  to  the  enforcement  of  a  forfeiture  in  a 
coart  of  equity  when  that  is  more  consonant 
^th  the  principles  of  right,  justice,  and  morali- 
ty than  to  withhold  equitable  relief. 

(Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  H  205-207;  Dec.  Dig.  S 
7&*] 

4.  Mines  and  Minerals  f%  78*)— Oil  and 
Oa8  Iaase— FoBramma.  ■ 

A  court  of  equity  will  decree  a  forfeiture 
of  an  oil  and  gas  lease  on  account  of  a  breach 
of  an  implied  covenant  to  diligently  operate 
and  develop  the  property  when  each  forfeiture 
win  effectuate  justice.  The  granting  of  such 
r^ef  depends  upon  the  facts  and  drcomBtonc- 
es  surrounding  each  particular  case. 

(Ed.  Note. — For  other  cases,  see  Mines  and 
Minerals.  Cent  Dig.  88  205-207;  Dec.  Dig.  % 
7&*] 

&  Mines  and  Minebals  ((  78*)— Oil  and 
Gas  Leask— Cancbllatiok  ~  Condhiions 
Pbbcbdbnt. 

A  lessor  invoking  the  jurisdiction  of  a 
court  of  equity  to  cancel  and  rescind  a  lease 
for  breach  of  an  implied  covenant  must  come 
into  court  with  "clean  hands,"  and  must  act 
with  reasonable  diligence  after  the  discovery  of 
his  right  to  the  forfeiture  on  account  of  such 
breach. 

(Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  H  206-207;  Dec  Dig.  8 
7&*] 

6l  Mines  and  Minebals  (S  78*)— Oil  and 
Gas  Lease— Damages. 

In  a  suit  to  cancel  an  oil  and  gas  lease, 
the  court-  should  not  decree  damages  where 
the  measure  thereof  is  uncertain,  vague,  and 
indefinite. 

[Ed  Note.— For  otlier  cases,  see  Mines  and 
Minerals,  Gent  Dig.  |8  206-207;  Dec.  Dig.  8 
78.*] 

CommlsaAoners'  Opinion,  Division  No.  2, 
Error  from  District  Conrt,  Okmulgee  County; 
Wade  S.  Stanfield,  Judge. 

Action  by  John  J.  McCrory  against  the  In- 
diana Oi>.  Gas  St  Development  Company  and 
Others.  Judgment  for  plaintiff,  and  the  de- 
fendant named  brings  error.  Reversed. 

Chas.  W.  Grimes,  of  Tulsa,  Harlan  Read, 
of  Okmnlgee,  and  Davidson  &  Williams,  of 
Talsa,  for  plaintiff  in  error.    Chas.  B.  Mc- 


Crory and  Geo.  A.  Johns,  both  of  Okmulgee, 
and  Chas.  Eicheuauer,  for  defendant  In  error. 

GALBRAITHi  a  On  the  17th  day  of 
March,  1900,  John  J.  McCrory,  as  owner  of 
the  land,  executed  an  oil  and  gas  lease  to 
S.  P.  Elzey,  in  words  and  figures  following: 

"Agreement,  made  and  entered  into  the 
17th  day  of  March,  A.  D.  190^  by  and  be- 
tween J.  J.  McCrory,  of  Morris,  Indian  Ter< 
ritor]^  party  of  the  first  part,  and  S.  P.  £l«ey, 
party  of  the  second  part 

"Wltnesseth*  that,  the  said  party  of  the 
first  part,  for  and  in  consideration  of  the  sum 
of  five  dollars  per  acre  in  band  well  and  truly 
paid  by  the  said  party  of  the  second  part,  the 
receipt  of  which  Is  acknowledged,  and  (tf  the 
covenants  and  ureements  hereinafter  con- 
tained on  the  part  of  the  said  party  of  the 
second  part,  to  be  paid,  kept,  and  performed, 
hereby  grant,  demise,  lease,  and  Let  onto  the 
said  party  of  the  second  part,  tbelr  heirs  or 
asslgiu^  for  the  sole  and  only  purpose  of 
mining  and  operatliw  for  oil  and  gas,  and 
of  laying  ifipe  lines,  steam,  water,  gas,  and 
dkat^le  lines  to  and  from  adjoining  land,  and 
of  building  tanks,  statlODS,  and  structures 
thereon  to  take  care  of  said  products,  with 
the  right  of  going  in,  upon,  over,  and  across 
said  land  for  fbe  purpose  of  operating  the 
same,  also  with  the  right  to  snbdivlde  and  re- 
lease the  same  or  any  part  thereof,  all  of  the 
following  described  tracts  of  land  situate  In 
the  Creek  Nation,  and  within  the  Indian  Ter- 
ritory, to  wit:  Hie  west  half  of  the  northeast 
Quarter  and  ttie  northeast  quarter  of  the 
northeast  quarter  of  section  twenty-eight, 
township  thirteen  north,  range  fourteen  east 
of  the  Indian  meridian,  and  containing  one 
hundred  and  twenty  acres,  more  or  less. 

"It  is  agreed,  that  this  lease  shall  remain 
in  force  for  the  term  of  fifteen  years  from 
this  date,  and  as  long  thereafter  as  oil  and 
gas,  or  either  of  them,  Is  produced  therefrom 
by  the  party  of  the  second  part,  their  heirs 
or  assigns. 

"In  consideration  of  the  premises,  the  said 
party  of  the  second  part  covenants  and 
agrees: 

.  "First  To  deliver  to  the  credit  of  the  first 
party,  his  heirs  or  assigns,  free  of  cost,  in 
pipe  lines  to  which  they  may  connect  their 
wells,  the  equal  one-eighth  part  of  all  oil 
produced  and  saved  from  the  leased  premises. 

"Second.  To  pay  to  the  first  party,  Ms 
heirs  or  assigns,  one  hundred  dollars  (flOO.OO) 
per  year  for  the  gas  from  each  and  every 
gas  well  drilled  on  said  premises,  the  product 
from  which  Is  marketed  and  sold  off  the  prem- 
ises, said  payment  to  be  made  on  each  well 
within  sixty  days  after  commencing  to  use 
the  gas  therefrom,  as  aforesaid,  and  to  be 
paid  yearly  thereafter  while  the  gas  from 
said  well  is  so  used.  First  party  to  fully  use 
and  enjoy  said  premises  for  farming  purposes, 
except  such  parts  as  may  be  used  by  second 
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party  for  the  purposes  aforesaid;  seoood 
party  agreeing  to  locate  all  wells  so  as  to 
Interfere  as  little  as  [wssible  with  the  culti- 
vated portions  of  the  farm.  First  party  to 
bare  the  right  and  prlTllege  of  using,  at  hla 
own  risk,  sufficient  gas  for  one  dwelling  house 
on  the  premises  from  any  gas  well  found  on 
said  described  lease,  he  to  make  his  own  con- 
nections ;  and  it  is  agreed  that  no  well  shall 

be  drilled  within  feet  of  the  buildings 

now  on  the  premises  without  the  consent  of 
the  first  party. 

"It  is  provided,  that  this  lease  shall  become 
null  and  void  if  a  well  Is  not  commenced  on 
the  premises  within  ninety  (90)  days  from 
date. 

"It  is  further  agreed,  that  the  second  party 
it  to  bare  the  privilege  of  using  sufficient 
water,  oil,  and  gas  from  the  premises  to  run 
all  necessary  machinery,  and  at  any  time  to 
remove  all  buildings,  machinery,  and  fixtures 
on  said  premises  by  the  said  lessee. 

"All  the  provisions  ther«}f  shall  extend  to 
the  heirs,  snccessors,  and  assigns  ot  the  re^ 
epective  parties  hereto. 

"In  witness  wbereol^  said  parties  have 
hereto  set  their  hands  and  seal  the  day  iand 
year  aforesaid." 

On  the  9tb  day  of  Hay  following  B.  6. 
Elzey  assigned  this  lease  to  one  0.  S.  Vaughn, 
wbo  entered  upon  Qie  premises  about  June  1, 

1906,  and  began  drilling,  which  resulted,  ou 
June  2Stb  following,  in  bringing-  in  a  gas 
well  of  large  volume  and  pressure.  On  the 
26th  day  of  October,  1906,  Vaugbn  assigned 
the  lease  to  tbe  Indiana  Oil.  Gas  &  Develop- 
meat  Company.  Ttals  company,  In  January, 

1907,  drilled  a  second  well  on  the  premises, 
wblcb  came  in  a  gas  well,  also  oT  lai^  vol* 
nme  and  pressure.  On  June  26,  1907,  the 
Indiana  Oil,  Oas  &  Development  Company 
sublet  the  west  80  acres  of  the  120-acre  tract 
Included  in  the.  lease  to  one  T.  H.  Bass,  re- 
serving a  one-fourtb  royalty  interest  therein. 
Bass  entered  np<m  said  aremisea  on  July  12, 
1907,  and  commenced  the  drilling  of  a  well  at 
location  No.  1,  and  completed  tbe  same  on 
August  8d  thereafter.  On  August  14. 1007,  be 
commenced  drilling  at  location  No.  2,  which 
well  was  finished  on  September  7th.  On  Sep* 
tember  28tb  be  commenced  drilling  at  loca- 
tion No.  12,  which  was  veil  No.  3,  and  fin- 
ished this  on  October  14tb  thereafter.  On 
November  6,  1907,  be  commenced  drilUiv 
at  location  No.  13  and  flniiOied  the  well  on 
November  27th.  Each  of  these  wells  were 
sunk  to  a  depth  of  something  over  1,600  feet 
at  a  cost  of  about  ¥6,000  each.  On  November 
14,  1907,  a  receiver  was  appointed  for  Bass' 
interest  In  this  sublease  in  a  suit  brought  by 
the  Indiana  Oil,  Gas  &  Development  Com- 
pany; the  receiver  taking  charge  of  the  prop- 
erty and  operating  it  for  30  days.  At  the 
expiration  of  such  time  the  receiver  was  dis- 
charged, and  the  property  returned  to  Bass. 
Bass  then  executed  a  trust  deed  to  the  prop- 
erty to  secure  three  ot  bla  creditors^  whose 


claims  amounted  to  more  than  $24,000.  The 
trustee  named  in  this  deed  took  charge  of  tbe 
Bass  lease  in  January,  190S,  and  continued  to 
operate  it  up  until  September,  1909,  when 
tbe  property  was  sold  at  trustee's  sale,  and 
purchased  by  the  National  Supply  Company 
of  Kansas.  Immediately  after  this  sale  tbu 
Kansas  company  took  charge  of  the  property 
and  continued  to  operate  it  up  until  the  com- 
mencement of  this  action,  and  were  still  op- 
erating the  wells  at  the  trial  in  May,  191L 
On  May  15,  1910,  the  plaintUf,  John  J.  Hc- 
Crory,  instituted  suit  in  the  district  court  of 
Okmulgee  county  to  cancel  the  original  lease 
executed  to  Elzey  in  March,  1906,  and  later 
assigned  to  the  Indiana  Oil,  Gas  &  Develop- 
ment Company,  and  its  sublease  of  tbe  89 
acres  to  Bass,  on  account  of  the  careless  and 
negligent  drllllDg  and  management  of  the 
property. 

Issues  were  Joined  by  the  several  defend- 
ants, and  the  cause  was  tried  to  the  courL 
At  tbe  close  of  tbe  testimony  the  plaintiff  dis- 
missed as  to  all  the  defendants  except  tbe 
Indiana  Oil,  Gas  &  Development  Company 
and  the  National  Supply  Company  of  Kansas, 
and  disclaimed  his  right  to  recover  damages 
against  the  Kansas  company,  and  asked  only 
the  cancellation  of  the  lease  against  it.  l^e 
court  found  the  all^atlons  of  the  bill  true, 
and  decreed  the  cancellation  of  the  lease,  and 
awarded  damages  In  favor  of  the  plalntUf 
and  against  the  Indiana  OU,  Gas  &  Develop- 
ment Company  In  the  sum  of  94,000  for  loss 
of  royalties,  and  $4,000  additional  for  per^ 
manent  injury  to  the  land  as  oil-producing 
property.  To  review  this  Judgment,  the  Indi- 
ana, Oil,  Oas  ft  Development  Company  baa 
perfected  an  appeal  to  ttals  court. 

It  Is  admitted  that  all  of  tbe  expressed 
covoiants  In  tbe  lease  have  been  fnUy  com- 
piled with,  and  the  rescission  and  cancellation 
of  tbe  lease  is  sought  on  tbe  ground  of  the 
violation  of  an  Implied  covenant  to  sUllfnlly 
operate  and  develop  said  property. 

The  court  found  q^edilcally  as  follows: 
*^e  court  finds  no  express  provision  in  tbe 
lease  expressly  providing  for  tbe  forfeiture: 
but  tbe  court  does  find  and  holds  that  the  oU 
lease  was  executed  In  consideration  of  the 
prospective  royalties  provided  for  therdn, 
and  the  nominal  consideration  of  f  1.  that  oil 
was  strudE  in  valuable  and  paying  quantities 
in  summer  and  fall  of  1907,  and  that  the  40 
acres  upon  which  five  of  the  six  weils  were 
located  was  very  valuable  oil  property,  and  in 
no  respect  'spotted,'  and  was  practlcidly  sur- 
rounded on  the  west^  south,  and  east  by 
producing  offset  wells,  and  tbe  court  taolds- 
that  said  lease  contains  an  implied  provision 
or  covenant  for  diligent  operation,  after  oU 
was  struck  in  paying  quantities,  for  tbe 
breach  of  which  the  lease  may  be  rescinded, 
set  aside,  and  forfeited." 

The  court  also  found,  as  to  the  ground  of 
forfeiture:  "That  they  consisted  of  a  combi- 
nation of  causes,  many  of  wbldi  occurred  ia 
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tbe  fall  of  1907.  consisttng  ot  negligence, 
delays,  carelessness,  nonoperatloo.  and  want 
of  diligence  occarrlng  at  different  times,  and 
much  of  whlcb  was  of  a  contlnuoas  and  per- 
dstent  nature,  contributed  to  tbe  forfeiture 
and  warrants  the  reBclaslon  of  the  lease  as 
asked  for  In  these  proceedings,  and,  having 
■o  occurred,  and  being  of  such  a  character, 
tbe  court  cannot  specify  a  particular  time  or 
date,  as  a^ed  for  by  the  defendant,  ezceptinK 
that  ail  audi  occurred  before  the  commence- 
ment of  suit" 

Also  the  court  found:  "That  the  negligent 
manner  in  which  the  wells  were  drilled  and 
tbe  Injurious  results  therefrom  contributed  to 
tbe  cause  of  tbe  forfeiture  and  the  rescission 
«t  the  lease  ae  sought  by  these  proceedings.". 

And,  as  to  fraud,  the  court  found: 
court  does  not  find  that  there  was  an  actual 
fraud  practiced  upon  tbe  pbtfntlff:  but  tbe 
court  does  And  that  there  was  want  of  prop- 
er care,  gross  and  willful  negligence  In  tbe 
drilling,  dereloplng,  and  operating  said  lease. 
By  Villfol*  the  court  refers  more  especially 
to  tbe  manner  tn  which  wells  on  location  1 
and  2  were,  against  the  advice  of  experienced 
drillers  and  protest  of  the  plitlntlff,  respee- 
tlvely  drilled  Into  the  salt  water  stratnm." 

The  two  assignments  of  wror  necessary  to 
be  conttfdered.  are:  First,  that  tbe  Judgment 
of  Uie  court  Is  contrary  to  law;  second,  that 
tbe  Judgment  of  the  court  Is  contrary  to  the 
•ridence.  and  not  supported  tbereby. 

[1, 2]  The  decisions  of  tbe  courts  as  to 
whether  or  not  an  oU  and  gas  lease  will  be 
canceled  by  a  court  ot  equity  for  breach  of 
an  implied  oovenant  to  sUUfolly  operate  and 
derdop  tbe  property  are  not  bannonlous. 
One  line  of  authorities  from  courts  of  high 
atandlnr  bold  that  tbe  remedy  fOr  the  breach 
of  such  covenant  Is  an  action  at  law  for  dam- 
ages, and  that  equity  will  not  talEe  Jurisdic- 
tion in  the  absence  of  actual  fraud;  but 
tbere  Is  another  line  of  decisions  from  courts 
of  eqnid  standing  holding  to  tb«  contrary  doe- 
trine.  Tbe  reason  and  wdgbt  of  the  argu- 
ment in  support  of  this  latter  line  of  ded- 
■ions  appeals  to  us,  and  we  find  no  fault 
witb  tbe  court  bdow  in  holding  that  eqdtty 
bas  Jorlsdlcticai  and  will  decree  a  fi»rfdture 
M  tbe  lease  for  riolatton  of  such  Implied 
covenant  This  Hoe  of  authorities  and  the 
gronnd  for  sucb  decision  is  admirably  stated 
by  Mr.  Justice  Vtm  Devanter,  sitting  as  a 
membOT  of  the  Eighth  Orcnlt  Court  of  Ap- 
peals,  In  ttie  case  of  Brewster  v.  Lanyon  Zinc 
Co.  reported  In  140  Fed.  801,  77  a  0.  A.  21S. 
and  tbe  question  Is  discussed  as  f<^lows: 
"With  great  defere'nce  to  the  able  courts 
which  turn  ad(H}ted  this  view,  we  think  It 
Is  not  sound.  In  tbe  absence  of  some  stlpn- 
latlon  to  Uiat  eflMt,  we  think  an  oil  and  gas 
lease  cannot  be  said  to  make  tbe  lessee  the 
•rMter  of  tbe  extent  to  wbteh.  or  the  dili- 
gence with  which,  tbe  ocploration  and  devd- 
opment  flball  proceed.  Tbe  operatlonB  con- 
tamplatedt  In  tbe  event  (dl  and  gaa  «ra  found 


in  paying  quantttlee,  are  not  to  be  likened 
unto  a  buslnesa  Into  which  one  puts  property, 
money,  and  labor  exclusively  hia  own,  the 
profits  and  losses  In  which  are  of  concern 
only  to  him,  and  the  conduct  of  which  may 
be  according  to  his  own  Judgment,  however 
erroneous  it  may  be.  By  reason  of  the  con- 
ditions on  which  the  lease  is  granted,  the 
lessor  retains  at  least  a  cootiugent  Interest  in 
the  oil  and  gas,  to  the  profitable  extraction 
6t  which  tbe  operations  are  directed.  This 
interest  in  the  subject  of  the  lease,  and  the 
fact  that  the  substantial  consideration  for 
the  grant  lies  In  the  provisions  for  the  pay- 
ment of  royalties  In  kind  and  in  money  on 
the  oil  and  gas  Atracted,  make  the  extent 
to  which  and  the  diligence  with  which  the 
operations  are  prosecuted  of  Immediate  con- 
cern to  the  lessor.  If  they  do  not  proceed 
with  reasonable  diligence,  and  by  reason 
thereof  the  oil  and  gas  are  diminished  or  ex- 
hausted through  the  operation  of  wells  on 
adjoining  lands,  the  lessor  loses,  not  only 
royalties  tp  which  he  would  otherwise  be 
entitled,  but  also  bis  contingent  interest  tn 
the  oil  and  gas  which  thus  passes  Into  the 
control  of  others.  The  object  of  the  opera- 
tions being  to  obtain  a  benefit  or  profit  for 
both  lessor  and  lessee.  It  seems  obvious.  In 
tbe  absence  of  some  stipulation  to  that  ef- 
fect, that  neither  is  made  the  arbiter  of  the 
extent  to  which  or  the  diligence  with  which 
tbe  operations  sliall  proceed,  and  that  both 
are  bound  by  the  standard  of  what  Is  rea- 
sonable Hits  is  tbe  rule  In  reflect  of  all 
other  contracts  where  the  time,  mode,  or 
quality  of  performance  is  not  spectiled,  and 
no  reason  Is  perceived  why  It  should  not  bo 
equally  applicable  to  i41  and  gas  leaseo. 
There  can  therefore  be  a  breach  of  tbe  eore- 
nant  for  tbe  exercise  of  reasonable  dillgenoe, 
tbougb  tbe  lessee  be  not  guilty  ot  fraud  or 
bad  faith.  But,  while  tbls  is  so,  no  breacb 
can  ocenr  save  wbere  tbe  absence  of  ancb 
diligence  is  both  certain  ud  substantial  In 
view  of  the  actual  clzcumstanoes  at  tbe  tinier 
as  dlstlngnished  from  mere  expectationa  on 
the  part  of  the  lessor  and  conjecture  on  tbe 
part  of  mining  enthuslaBts.  The  large  ex- 
pense incident  to  ttie  woric  of  exploration  and 
developmait,  and  the  fact  that  the  leasee 
must  bear  liie  loss  if  tbe  operations  are  not 
BucccBsfnU  require  that  he  proceed  witb  dne 
regard  to  his  own  Interests,  as  well  as  those 
ot  tbe  lessor.  No  oblation  rests  on  him  to 
carry  the  operations  beyond  the  point  where 
they  will  be  profitable  to  him,  even  if  some 
benefit  to  tbe  lessor  win  result  from  thw. 
It  Is  only  to  tbe  end  tbat  tbo  oil  and  gas 
shall  be  extracted  witb  benefit  or  profit  to 
both  that  reutonable  diligence  ts  required. 
Whether  or  not  in  any  particular  instance 
sn<^  diligence  is  exercised  dq>ends  upon  a 
variety  of  drenmstances,  such  as  the  quan- 
tity of  oil  and  gas  capable  of  bdng  produeea 
from  tbe  premises,  as  indicated  by  prior  ex- 
ploration and  development,  the  local  market, 
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or  demand  tberefor,  or  the  means  ot  trans- 
porting them  to  market,  the  extent  and  re- 
sult of  the  operations,  if  any,  on  adjacent 
lands,  the  character  of  the  natural  reservoir 
—whether  such  as  to  permit  the  drainage  of 
a  large  area  by  each  well — and  the  usages 
of  the  business.  Whatever,  In  the  circum- 
stances, would  be  reasonably  expected  of 
operators  of  ordinary  prudence,  having  re- 
gard to  the  Interests  of  both  lessor  and  lessee, 
la  what  Is  required.  A  plain  and  substantial 
disregard  of  this  requirement  constltuteB  a 
breach  of  the  coTenant  for  the  exercise  of 
reasonable  diligence,  which,  as  before  shown. 
Is  also  made  a  condition  of  the  lease  under 
consideration." 

It' will  appear  from  this  discussion,  and 
from  a  reading  of  the  other  cases  following 
this  line  of  decision,  that  the  (Application  of 
this  doctrine  depends  largely  upon  the  facts 
in  each  particular  case.  Under  the  assign- 
ments of  error,  this  question  la  presented  to 
the  court  in  the  case  at  bar:  Did  the  facts 
in  the  case  warrant  the  court  In  applying 
this  rule  of  decision  to  this  particular  case? 

[3, 4]  It  has  often  been  said  that  equity 
abhors  a  forfeiture,  and  that  courts  of  equity 
will  not  lend  their  aid  to  declare  a  forfei- 
tnra  The  better  rule  seems  to  be  In  such 
cases  that  equity  jurisdiction  cannot  be  suc- 
cessfully Invoked,  unless  the  forfeiture  will 
effectuate  Justice;  that,  where  the  forfeiture 
would  work  a  hardship  or  an  injustice,  aid 
in  equity  will  be  denleid. 

Mr.  Justice  Van  Devanter  says  In  regard  to 
this  rule  In  the  Brewster  Oase,  supra:  "The 
better  rtew  la  that  the  rule  la  not  absolute 
or  Inflexible,  any  more  than  Is  evwy  forfeit- 
tare  hanb  and  expressive ;  that  its  infltience 
and  operation  do  not  extend  beyond  the  rea- 
sons which  underlie  It;  and  that,  in  cases 
otherwise  properly  cognlxable  In  equity,  there 
Is  no  Insuperable  objection  to  the  enforce- 
ment of  a  twfeltnre  when  that  Is  more  con- 
sonant with  the  principles  of  right,  justice, 
and  morality  than  to  withhold  equitable  re- 
Uef.  As  stated  by  Story,  Bq.  Juris.  |  439: 
*Ttae  beantlful  character  or  prevadlng  ex- 
cellence, if  one  may  so  say,  of  equity  ju- 
risprudence la  tiiat  It  varies  Its  adjustments 
and  proportions  so  as  to  meet  the  very  form 
and  pressure  of  each  particular  case  in  all  Its 
complex  habitudes.'  In  Brown  t.  Vandex^ 
grift,  80  Pa.  142,  a  case  involving  the  for- 
feiture of  an  oU  lease,  It  was  held  by  the 
Supreme  Court  of  Pennsylvania:  *In  a  case 
like  this  equity  follows  the  law,  and  will  en- 
force the  covenant  of  forfeiture,  as  essential 
to  do  justice.  It  Is  true  as  a  general  state- 
mmt  that  eqnlty  abhors  a  forfeiture;  but 
this  Is  when  It  works  a  loss  that  la  contrary 
to  equity,  not  when  it  works  equity  and  pro- 
tects the  landowner  against  the  Indifference 
and  laches  of  the  lessee,  and  prevents  a  great 
mischief.*  Other  dedslons  to  the  same  effect 
are  Hunroe  v.  Armstrong.  96  Pa.  307,  310; 
Hehaffey's  Appeal,  4  Penny.  (Pa.)  602  ;  3.M. 
Guffey  Petroleum  Co.  v.  Oliver  (Tex.  Civ. 


(OkU 

App.)  79  S.  W.  884,  888;  Tlcksburg  &  Me- 
ridian B.  R.  Co.  V.  Ragadale,  54  Miss.  200; 
KeUar  v.  Craig,  61  C.  C.  A.  366.  126  Fed.  630; 
Kansas  City  Elevator  Co.  v.  Union  Padfic  By. 
Co.  (C.  C.)  17  Fed.  200,  204;  Gadbuiy  v. 
Ohio  &  Indiana  Consolidated,  etc.,  Co.  [102 
Ind.  0],  67  N.  E.  269,  261,  62  L.  R.  A.  806. 
The  last  case  Involved  the  forftiture  of  a 
gas  lease,  and  it  was  held  by  the  Supreme 
Court  of  Indiana:  'Forfeitures  are  usually 
against  conscience,  and  without  equity,  and  It 
is  for  these  reasons  that  courts  of  chancery 
ordinarily  refuse  relief  In  such  cases;  but  an 
exception  to  the  rule  must  exist  where  it  be 
against  equity  to  permit  the  defendant  to 
longer  assert  his  title.  *  •  •  The  lack  of 
any  other  remedy,  and  the  danger  that  the 
gas  might  be  withdrawn  through  wells  on 
other  lands,  makes  a  case  of  this  kind  app^ 
to  the  conscience  of  the  chancellor,  and  calla 
upon  him  to  enforce  the  Incurred  forfdture 
by  removing  the  cloud  from  the  title.' " 

[6]  We  cannot  say  upon  the  record  before 
us  that  the  enforcement  of  the  forfeiture  In 
the  Instant  case  would  effectuate  Justice,  but 
are  rather  constrained  to  hold  that  It  would 
work  iniquity.  The  testimony  does  not  sup- 
port the  findings  of  the  court  below,  nor  Is 
the  judgment  Justified  under  the  law.  There 
was  certainly  no  negligence  In  drilling  on  tliis 
lease,  since  one  well  was  drUled  In  1906  and 
five  in  1907.  While  there  may  have  been 
some  recklessness  in  the  way  in  which  these 
wells  were  drilled,  and  the  failure  to  ex- 
ercise good  Judgment  in  bringing  in  wells  1 
and  2,  and  In  shooting  the  well  at  location 
12,  still  the  acts  of  the  leasee  must  be  judged 
in  the  light  of  the  anrronndlngs  existing  at 
the  time  (1907)  when  the  Morris  field  was  un- 
tried and  unproven  territory,  and  not  In  the 
light  of  the  experience  at  the  time  of  tbe 
trial  In  1911,  after  the  field  had  become 
proven  territory  and  a  developed  oil  field. 
Then,  again,  there  are  other  facts  in  tbe 
plaintiff'^  case  that  do  not  appeal  to  the  con- 
science of  the  chancellor.  The  court  below 
found  that  the  principal  cause  of  forfdture 
was  the  manner  In  whUdi  these  wells  were 
drilled  in  dnrlns  the  year  1007.  The  plain- 
tiff waa  there  at  the  time  the  wells  wew 
drilled  In  and  knew  Uien  as  well  as  he  knew 
three  years  later,  when  suit  was  filed,  that 
he  had  a  cause  of  action  for  rescinding  his 
contract,  if  he  had  one  at  all  on  this  account : 
but  he  stood  by  and  was  present  on  every  pay 
day  and  received  fats  royalties,  and  received 
them  pnHrq;>tly,  while  the  lease  was  under  the 
(^ration  of  tiie  trustee  named  In  tbe  tnut 
deed  In  1008  and  1909.  and  also  after  the 
lease  passed  to  the  National  Supply  Gomimny 
of  Kansas,  at  the  foreclosure  sale  In  S^>tem- 
ber,  1900,  and  during  its  operation  of  the 
lease  from  l^t  date  up  to  May  13, 1910,  this 
plaintiff  was  present  aiua  at  all  times  ready 
and  willing  and  did  accept,  without  protest, 
the  royalties  provided  for  under  the  lease 
from  these  several  operators.  Then,  again,  in 
a  few  days  after  commencing  thU  suit  to 
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cancel  tbe  lease  be  entered  into  a  contract 
with  the  Kansas  company  whereby  It  was 
agreed  that,  If  the  suit  was  ancceesfni,  he 
wonld  execute  to  the  Kansas  oHupany,  or 
some  person  It  might  des^ate,  another  oil 
and  gas  lease  on  a  part  of  tbe  prnalaes, 
whereby  his  royalties  would  be  increased.  In 
Tlew  of  these  facts  and  others  appearing  In 
this  record,  we  cannot  hold  that  this  plain- 
tiff came  into  eonrt  with  "dean  bands,"  as 
be  must  do  in  order  to  Invoice  the  jurisdiction 
of  a  court  of  equity  In  liis  bdialf. 

Oar  statute  (section  980,  Bev.  L.  1910)  re- 
quires one  seeking  to  rescind  a  contract  at 
law  to  act  wlUi  diligence.  In  equity  the  dil- 
igent, and  not  tbe  slothful,  suitor  Is  re- 
warded. 

The  plaintiff  testified  at  the  trial  that  he 
had  made  up  his  mind  to  bring  the  suit  about 
a  year  and  a  half  befbre  it  was  brought. 
While  the  ezirfration  of  this  length  of  time 
after  the  discoTery  of  his  rig^t  and  the  for^ 
mation  of  an  intention  to  rescind  and  com- 
mendng  the  suit  is  possibly  not  sufBdoit  to 
bar  the  action,  yet  tbia,  taken  In  oonnectlcm 
wltb  the  further  fact  that  he  did  not  com- 
mence the  suit  until  after  Bass  had  abscond- 
ed, and  Brady,  Bass'  manager,  had  died,  un- 
til after  the  two  persons  best  acquainted 
with  drilling  the  wells  and  operating  the 
lease  were  beyond  the  Jurisdiction  of  the 
eoort,  is  a  very  strong  additional  circum- 
stance of  tbe  want  of  "clean  bands"  In  tbe 
^alntiff  in  invoking  the  aid  of  a  court  of 
equity,  to  permit  a  forfeiture  of  the  lease 
upon  this  record  upon  tbe  ground  sought 
wonld  not  only  work  a  great  hardship  upon 
the  lessee*  but  would  give  tbe  lessor  the 
fruits  of  lessee's  labor  and  property  most  un- 
justly, and  would  permit  the  lessor  to  "reap 
where  he  sowed  not"  At  the  time  ot  the 
execution  of  the  lease  in  controversy,  March. 
1906,  it  does  not  appear  that  the  plaintiff's 
land  -bad  any  particular  value,  except  for 
agricultural  purposes.  It  was  simply  fi.  form. 
While  a  conrtderatlon  of  $5  per  acre  ia  re- 
cited in  the  lease,  the  plaintiff  testified  that 
only  |1  was  paid,  and  It  appears  that  this  re- 
cital was  placed  In  the  lease  to  ^ve  to  it  a 
fictitious  commercial  value.  At  tbe  time  of 
the  trial  of  this  cause,  some  five  years  later, 
the  plaintiff's  property  was  worth,  it  ap- 
pears, any  sum  between  fl5,000  and  $30,000, 
and  he  had  collected  the  sum  of  $8,000  or 
$10,000  In  royalties.  This  large  sum  In  royal- 
ties and  the  increased  value  added  to  the 
plaintiff's  farm  was  by  reason  of  the  lessee's 
efforts,  and  at  his  expense,  and  without  the 
expenditure  of  a  dollar  of  plaintiff's  own 
money.  Tbe  retard  seems  to  support  the 
contention  of  the  plalntUT  in  error  that  this 
increased  value  added  to  the  land  cost  the 
lessee  and  the  sublessee  from  $30,000  to  $40^- 
000. 

Can  a  court  of  conscience  say  that,  on  ac- 
count of  the  bad  judgment  or  even  negligent 
and  reckless  management  of  the  lease  by  the 


subtmant,  It  wonld  effectaate  justice  to  can- 
cel the  lease  and  kick  the  lessee  out  In  this 
summary  manner,  without  noUce  or  warning, 
and  turn  ovtx  to  the  lessor  the  fmita  of  this 
great  labor  and  expoiseT  It  dora  not  seem  so. 

[6]  Then  the  judgment  for  $8,000  damages 
cannot  be  Justified  by  the  testimony.  The 
rules  by  which  these  damages  were  estimat- 
ed were  so  hideflttlte  and  uncertain  as  to 
amount  at  most  to  a  mere  guess.  The  pro- 
duction from  the  wells  on  tbe  lease  in 
controversy,  as  well  as  that  from  tbe  wells 
on  the  adjoining  land,  was  unequal  and 
variant  Wdl  Na  1  came  in  with  an  ini- 
tial flow  of  1,200  barrels,  No.  2  with  800  bar- 
rels, and  No.  8  with  1^  barrels,  and  No.  4 
with  Uttle  or  nothing.  The  wells  were  all 
drilled  Into  the  same  sand,  and  were  located 
on  the  same  40  acres,  and  only  a  few  hun- 
ured  feet  apart,  and  yet  their  production  was 
BO  variant  that  it  seems  little  less  than  ab- 
surd for  a  court  to  solemnly  adjudicate  that 
for  cardess  and  negligent  drilling  and  oper- 
ating these  wells,  the  landowner  bad  bem 
damaged  $4,000  in  loss  of  ro^Ues  and  an 
additional  $4,000  In  damages  to  the  land  it- 
self. 

For  these  reasons,  we  conclude  that  the 
judgment  appealed  from  should  be  vacated 
and  set  aside,  and  said  cause  remanded  to 
tbe  district  court  of  Okmulgee  county  for 
further  proceedings  not  inconsistent  with  the 
views  herein  expressed. 

FEB  GUBIAM.  Adopted  in  whol& 


(42  Okt.  232) 

ATEY  et  aL  v.  VAN  TOORHIS  et  aL 
(No.  363a) 

(Supreme  C^art  of  Oklahoma.   April  17.  1914. 
Rehearing  Denied  May  12,  1914.) 

(8]/ttaf>u$  by  the  Court.} 

1.  Deeds  (|  211*)— Fhadd— SnmciENOT  or 

EVIDEKCB. 

In  an  action  ta  cancel  a  deed  on  the  ^nnd 
that  the  same  was  secured  by  fraud  and  decep- 
tion, the  evidence  offered  to  maintain  the  ac- 
tion, as  set  out  in  the  opinion,  was  insufficient, 
and  a  demurrer  thereto  shonld  have  been  sus- 
tained. 

[Ed.  Note.— For  other  cases.  »ee  Deeds,  Cent 
Dig.  gf  637-647 ;  Dec  Dig.  {  211.*] 

2.  Estoppel  (§  92*)— Reception  or  BsnEFiTS 
—Sale  by  Attobket  in  Pact. 

The  son  who,  with  full  knowledite  of  all 
the  facts,  accepts  bis  part  of  the  proceeds  of 
the  sale  of  his  lather's  real  estate,  sold  and  con- 
veyed by  an  attorney  in  fact  after  the  death 
of  his  father,  and  who  retains  the  proceeds  11 
years  before  commencing  action  to  establish  his 
claim  to  the  property  as  an  heir  of  his  father, 
is,  under  section  1150,  Rev,  Laws  1910,  estopped 
from  asserting  such  daim,  and  from  declaring 
tbe  invalidity  of  the  deed  executed  by  the  at- 
torney in  fact. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  »  260-263;  Dec  D^g.  I  92.*] 

O)mmisaioners*  Opinion.  Division  2.  Er- 
ror from  Superior  Court,  Oklahoma  County; 
Edward  Dewes  Oldfleld,  Judge. 
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Action  by  Mary  Van  Yoorhls  and  others, 
heirs  of  William  Bushman,  deceased,  and  6. 
M.  Young,  deceased,  against  Newton  Avey 
and  others.  Judgment  for  plaintiffs,  and  de- 
fendants bring  error.  Iteversed  and  ren- 
dered. 

Wright  &  Blinn  and  Burwell,  Crockett  & 
Johnson,  all  of  Oklaboma  City,  for  plain- 
tiffs In  error.  Carlisle  A  Edwards,  of  Ok- 
lahoma City,  and  Horace  Speed,  of  Guthrie, 
for  defendants  In  error. 

GALBRAITH,  a  On  the  19tb  day  of  Jan- 
nary,  1910,  the  b^TB  of  Wm.  Bushman,  de- 
ceased, instituted  this  action  In  the  sape- 
rior  court  of  Oklahoma  county  to  recover 
title  and  the  possession  of  lot  16  in  block  36, 
as  shown  by  the  original  plat  and  surrey  of 
OUah<Hna  C3ty.  Tba  petition  was  In  the  or^ 
dinary  form  of  an  action  in  ejectment,  alleg- 
ing title  In  the  irtalntlff,  and  that  the  de- 
fendants vr&n  wrongfully  withholding  the 
possesion  from  them.  The  prayer  was  for 
possession  and  damages. 

The  defendants  B.  O.  Jones,  U.  8.  Orant, 
Harry  Woods,  Peter  JacoTitch,  and  Abe  Levy 
answered  by  general  denial,  and  admitted  be- 
ing in  the  lawful  possesion  of  the  premises 
under  Avey.  The  defendants  Newton  Avey 
and  associates  filed  an  answer  and  cross-pe- 
tition, in  <whidi  they  denied  all  the  allega- 
tions of  the  petition,  except  th^  admitted 
that  they  were  in  the  possesion  of  the  lot, 
and  had  had  the  undisturbed  possession 
thereof  tor  II  years  prior  thereto,  and  aver- 
ring that  they  had  collected  the  rents  there- 
from during  that  time.  By  way  of  cross- 
petition  these  defendants  averred  that  they 
were  the  legal  and  eauitable  owners  of  the 
lot,  and  averred  that  the  plaintiffs  had  no 
interest  therein,  and  prayed  that  the  plain- 
tiffs take  nothing,  and  that  title  to  the  lot 
be  quieted  in  them.  On  March  28,  1010,  the 
plaintiffs,  by  leave  of  court,  filed  a  reply 
to  the  answer  and  cross'-petltlon,  In  which 
there  was  a  denial  of  the  matters  set  out 
in  the  cross-petition,  except  It  was  admitted 
that  Avey  and  bis  associates  had  been  in 
possession  of  the  lot  for  the  time  alleged, 
bat  charging  that  such  possession  was  wrong- 
ful, and  further  that  possession  of  the  de- 
fendants was  claimed  under  a  tax  deed  dated 
December  30,  ISOS,  issued  by  the  treasurer  of 
Oklahoma  county,  alleging  that  said  deed  was 
void,  as  appeared  on  its  face,  and  set  out 
In  details  the  reason  it  was  void,  and  alleged 
that  prior  to  the  filing  of  suit  tbej  bad  ten- 
dered to  the  defendants  the  amount  of  the 
taxes  and  penalty  due  against  said  property, 
and  that  such  tender  had  been  refused.  The 
prayer  was  for  Judgment  as  prayed  in  the 
original  petition  and  for  cancellatioD  of  the 
tax  deed,  and  that  title  to  the  lot  In  con- 
troversy be  quieted  in  the  plaintiff.  A  gen- 
eral denial  was  filed  by  the  defendants  by 
way  of  a  reply  to  this  reply  and  answer  of 


the  plaintiffs.  On  September  10,  1010,  the 
heirs  of  G.  U.  Yotmg,  deceased,  made  an>It- 
cation  to  the  court  to  be  made  parties  plabt- 
tiff  to  the  action,  setting  out  the  claim  tbat 
they  were  the  owners  in  fee  of  the  lot  in 
controversy.  On  September  17,  1910,  the 
court  made  an  order  permitting  Chas.  L. 
Xoung,  Edward  A.  Young,  Byron  F.  Youn^ 
and  Bertha  V.  Von  Syoc  to  be  made  parties 
plaintiff.  The  Youngs  did  not  file  a  formal 
petition  after  they  were  permitted  to  be- 
made  parties  plaintiff,  but  their  application 
to  be  made  parties,  in  which  they  claimed  to 
be  the  owners  of  the  lot  In  controversy,  seems 
to  have  been  treated  as  a  petition.  An  an- 
swer was  filed  to  11^  which  consisted:  Find, 
of  a  general  denial  of  the  allegation  in  the 
a^llcatlon  mad^  except  the  allegation  of  the 
posses^n  of  the  defendants,  whldi  was  ad- 
mitted; and,  second.  It  was  alleged  tbat  since 
the  commencement  of  fbe  snlt  the  plalntilh 
Chas.  L.  Young,  Byron  F.  Youn^  and  Bertha 
T.  Ton  Syoc,  had  executed  deeOi  to  Newton 
A.vey  few  their  respective  Interests  In  the 
lot  in  suit,  and  for  that  reason  ttiese  par^ 
ties  had  no  titl^  right,  or  claim  to  the  lot 
and  turtiier  pleaded  that  Edward  A.  Young 
had  no  right,  titi^  or  Interest  in  the  lot  In 
ccmtroversy,  and,  further,  that  at  the  time 
of  the  execnUon  of  the  quitclaim  deeds  the 
defendants  were  in  possession,  and  that  the 
deeds  were  executed  for  the  purpose  of  waiv- 
ing any  rights  that  these  parties  executing 
the  deeds  had  In  and  to  the  lot  in  controver* 
sy  and  further  alleging  that  Avey  and  his  as- 
sociates were  the  legal  and  eQuitable  own- 
ers of  the  lot  in  controversy,  and  then  were 
and  had  been  for  several  years  in  the  quiet 
and  peaceable  possession  thereof;  that  nei- 
ther of  the  plaintiffs  had  any  right,  title,  or 
Interest  of  any  kind  or  character  in  and  to 
the  said  lot,  and  prayed  tbat  the  plaintiffs 
take  nothing  by  their  action,  and  tbat  the 
title  to  the  lot  be  quieted  In  these  plain- 
tiffs. 

The  Bushman  heirs  replied  to  this  answer 
and  cross-petition  by  a  general  denial  The 
plaintiff,  Chas.  L.  Young,  filed  a  separate 
reply,  consisting  of  a  general  denial,  and 
also  alleged  that  the  execution  of  the  quit- 
claim deed,  as  set  out  In  tbe  answer  and 
cross-petition,  was  procured  by  fraud  and 
deceit,  and  It  was  for  that  reason  void,  and 
alleged,  further,  that  as  soon  as  he  discov- 
ered tbe  fraud  that  had  been  perpetrated  up- 
on bim,  be  offered  to  return  the  money  paid 
for  such  deed,  and  prayed  for  the  posses- 
sion of  the  lot  in  controversy,  and  for  dam- 
ages for  witblioldlng  tbe  possession,  and 
asked  that  the  quitclaim  deed  be  surrender- 
ed up  and  canceled;  that  tbe  court  order 
the  same  released  of  record,  and  order  the 
defendants  to  reconvey  the  property  bade  to 
these  plaintiffs.  Byron  F.  Young  filed  a  re- 
ply In  practically  the  same  form,  and  asked 
for  the  same  relief.  Bertha  V.  Von  Syoc 
filed  a  reply  in  like  form,  and  asked  for  like 
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relief.  Edward  A.  Young  Bled  a  separate 
reply,  whldi  was  a  general  denial,  and  ad- 
mitted that  OD  the    day  of   , 

189S,  he  received  from  W.  EL  Von  Syoc  the 
sum  of  $27  aa  part  of  the  estate  of  <J.  H. 
Young,  deceased,  and  at  that  time  be  believ- 
ed, and  stlU  believes,  that  the  funds  so  re- 
ceived arose  from  the  sale  of  some  chattel 
property,  and  that  If  It  should  be  fonnd  by 
this  court  that  sodi  sum  was  a  part  of  the 
proceeds  arising  from  the  sale  of  w.  R  Von 
Syoc  to  L.  Overbolser  of  lot  15,  block  36,  he 
tenders  the  amount  Into  court,  with  legal 
Interest  for  the  use  of  the  defendants,  and 
be  prayed  likewise  for  iKwaesslon  of  the  lot 
In  dispute  and  for  damages  and  cancellation 
of  the  quitclaim  deeds  executed  by  his  broth- 
ers and  slater. 

Upon  the  Issues  thus  formed  by  these  sev- 
eral pleadings  the  cause  was  tried  to  the 
court  and  a  Jury.  At  the  close  of  the  evi- 
dence the  court,  upon  the  motion  of  the  plain- 
tUIs,  took  the  cause  from  the  Jury  and  direct- 
ed a  verdict  for  tiie  Toung  heirs.  In  the 
verdict  prepared  under  the  direction  of  the 
court  there  was  a  finding  that  the  title  to 
the  lot  in  dispute  was  in  the  Toong  heirs, 
and  the  quitclaim  deeds  executed  by  them 
were  ordered  canceled,  and  Judgment  was 
Siven  In  favor  of  Newton  Avey  against  the 
partieB  executing  these  deeds  for  the  several 
rams  paid  therefor.  The  defendants  pre- 
sented a  motion  for  new  trial,  irtilcb  was 
overmled.  and  have  appealed  to  Uils  court 

It  la  difficult  to  determine  ftom'  the  idead- 
lugs  in  tlilB  case  whether  the  action  waa  of 
sach  an  equitable  character  as  to  warrant  the 
court  in  taking  from  the  Jury  the  considera- 
tion of  the  controverted  qnestiona  of  fact 
presented.  The  testlmonr  was  conflicting  as 
to  whether  or  not  tlie  qultolaim  deeds  in- 
volved were  secured  by  fraud  and  misrepre* 
■entatlons.  If  it  was  a  law  action,  the  de- 
fendants bad  a  ri^t  to  have  this  question 
determined  by  the  Jury.  The  action  when 
commenced  waa  an  ordinary  action  In  eject- 
ment About  this  there  can  be  no  serious 
question.  We  are  Inclined  to  think  that  it 
maintained  this  chatacter  throughout  the 
trial,  and  that  the  subsequent  pleadings  filed 
after  the  petition  and  answer,  asking  for 
equitable  relief  In  the  cancelation  of  the 
several  instruments,  were  merely  Incidental 
to  the  main  question  in  the  case,  namely,  the 
title  to  lot  Iff,  block  36.  However,  It  Is  not 
necessary  for  us  to  determine  this  question, 
since  it  Is  practically  Immaterial  In  the  view 
we  have  taken  of  other  questions  raised  upon 
the  record. 

[1]  The  lot  in  question  was  deeded  to  G.  M. 
Toung  by  the  town-site  trustees  of  Oklahoma 
City  on  the  25th  day  of  October,  1890.  Some 
time  after  that  Toung  built  a  small  house  on 
the  lot;  and  some  years  later  removed  from 
Oklahoma  City  to  Iowa,  leaving  the  lot  In 
charge  of  a  real  estate  man  by  the  name  of 
Davis.   Subsequently  L.  Overbolser  ft  Co,  a 


real  estate  and  Insurance  Arm  at  Oklahoma 
City,  composed  of  L.  Overbolser  and  Newton 
Avey,  bought  out  Davis'  Interest,  and  In  that 
manner  secured  tiie  rental  agency  of  this 
Young  lot.  The  house  on  the  lot  was  occupied 
as  a  residence.  When  It  was  occupied  at  all. 
It  rented  at  a  rate  rai^^g  from  $2  to  $4  per 
month.  It  seems  that  Overbolser  and  Avey 
collected  rents  on  the  lot  and  remitted  to 
Young  during  a  period  extending  over  some 
two  or  three  years.  On  June  28, 1890,  G.  M. 
Young  executed  a  general  power  of  attorney 
to  his  son-in-law,  w.  E.  Von  Syoc,  a  resident 
of  £1  Paso  county,  Colo.,  giving  Um  full 
power  to  sell  and  dispose  of  his  property,  In- 
cluding the  lot  In  controversy.  After  Over^ 
hotser  &  Co.  were  notified  of  the  giving  of 
this  power  of  attorney,  they  had  concAderable 
correspondence  with  the  attorney  In  fact,  and 
remitted  some  rents  collected  from  this  prop- 
erty to  him.  A  number  of  letters  passed  be- 
tween Ij.  Overbolser  it  Co.  and  Von  Syoc,  the 
attorney  in  fact,  relative  to  the  purchase  of 
this  lot  Finally,  in  February,  1898,  Von 
Syoc  wrote  to  Overbolser  &  Co.  that  he  would 
accept  from  them  f  160  for  the  lot  The  evi- 
dence proves  that  Uils  sum  was  full  value  for 
the  lot  at  that  time.  The  deed  was  prepared, 
leaving  the  name  of  the  grantee  blank,  and 
fbrwarded  to  Von  Syoc  to  execute.  This  deed 
was  executed  on  the  2eth  day  of  February, 
1898,  by  O.  M.  Young,  by  W.  IB.  Von  Syoc. 
his  attorney  In  fact  After  the  deed  was  re- 
turned here  Overholser  ft  Co.  Inserted  Wm. 
Bushman's  name  In  It  as  grantee,  and  Bush- 
man sabsequently  deeded  the  lot  to  Overhols*  ■ 
tf,  and  Overholser  omv^ed  a  one-half  inter- 
est therein  to  Newton  Avey.  When  tbla  deed 
from  Von  Syoc  for  the  lot  was  rec^ved,  Ovei^ 
holser  deducted  the  amount  of  taxes  against 
the  pnqjierty,  amounting  to  sum  |70,  and  re- 
mitted the  balance  of  the  $160  to  Von  Syoc 
Von  Syoc  divided  this  remaining  part  of  the 
consideration  for  the  lot  into  jthree  parts, 
retaining  ons-tblrd  for  bis  wife^  who  was  a 
daughter  of  G.  M.  Young,  sendhig  one-third 
of  the  balance  to  her  brothers,  Edward  A. 
Young  and  Byron  F.  Youiu^  After  this  suit 
was  filed  by  the  Bushman  heirs,  and  in  Sep- 
tember, IdlO,  notice  was  served  to  take  depo- 
sitions at  Hockey  Ford,  Oolo.  The  parties 
whose  depositions  were  taken  In  pursuance  to 
this  notice  were  Mrs.  Von  Syoc,  Edward  A. 
Young,  and  Byron  F.  Young,  three  of  tbe 
heirs  oC  O.  M.  Younf^  deceased.  At  the  tak- 
ing of  these  d^fidtions  it  developed  that  G. 
M.  Young  died  in  Colorado  In  the  yeiir  1^ 
some  two  years  prior  to  the  making  of  the 
deed  by  Von  Syoc  to  Bushman,  as  his  attor- 
i  ney  In  fact  It  was  after  the  taking  of  these 
I  depositions  that  the  application  was  made  by 
the  Young  heirs  to  be  made  parties  plaintiff 
to  this  suit 

One  of  the  assignments  of  error  Is  tliat  the 
trial  court  erred  in  overruling  the  defend- 
ants' demurrer  to  the  plaiatlfls'  evidence.  At 
the  close  of  the  plaintiffs*  testimony  the  de- 
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fendants  Interposed  separate  demurrers  to 
tbe  evidence  to  each  of  the  Young  heirs. 
Tbe  principal  ground  of  tbe  demurrer  urged 
against  the  erldence  of  Bertha  Von  Syoc; 
Clarence  L.  Young,  and  Byron  F.  Young  was 
that  they  bad  each  executed  and  delivered, 
for  a  valuable  consideration,  a  quitclaim  deed 
to  Newton  Avey,  conveying  or  releasing  all 
their  Interests  In  and  to  tbe  lot  in  contro- 
versy, and  that  the  evidence  offered  was  In- 
eufiLcieut  to  show  that  these  deeds  were 
secured  by  undue  Influence  or  fraud,  and  the 
ground  of  the  demurrer  as  to  Edward  A. 
Young  was  that  he  was  estopped  to  question 
the  deed  from  Von  Syoc  to  Bushman,  for  the 
reason  that  he  had  knowingly  accepted  and 
retained  Ills  part  of  tbe  proceeds  of  tbe  pur- 
chase money  paid  for  the  execution  of  that 
deed. 

It  is  contended  on  behalf  of  the  defendants 
in  error  that  Overholser  &  Co.  were  agents  of 
0.  M.  Young  for  the  lot  in  dispute  during  bis 
lifetime,  and  were  the  agents  for  his  heirs 
after  his  death,  and  that,  owing  to  the  rela- 
tions of  trust  and  confidence  that  the  law 
throws  around  tills  relationship,  they  could 
not  purchase  this  proper^  from  Young,  or 
from  his  heirs  under  the  circumstances  dis- 
closed by  tbe  record.  We  have  no  contro- 
versy with  the  numerous  authorities  cited  by 
counsel  in  their  briefs  in  support  of  the  doc- 
trine of  trust  and  confldence  existing  be- 
tween principal  and  agent  Those  decisions 
announce  sound  doctrine,  one  that  has  been 
applied  in  this  court  many  times  and  in  the 
courts  of  all  clTUlzed  gorenunents,  but  it  is 
the  application  of  that  doctrine  to  the  facts  of 
tills  case  that  gives  rise  to  a  difFerence  of 
opinion  between  the  court  and  counsel. 
There  are  dlffa'ent  kinds  of  agendea,  and,  of 
course,  tbe  extent  of  the  trust  rations  exlst- 
ii^  between  the  principal  and  tiie  agent  de- 
pends In  a  large  measure  upon  tbe  character 
of  tbe  agency.  There  are  dlfEermt  degrees  of 
trust  and  confidence.  There  la  a  wide  differ- 
ence between  an  agmt  to  merely  collect  rents 
and  an  agent  who  has  authority  to  dbQWse  of 
property,  between  the  guardian  of  a  minor 
or  incompetent  and  a  rental  agent  There  is 
no  evidence  to  show  that  Overholser  A  Co. 
ever  bad  authority  to  sell  this  proper^,  or 
that  it  was  ever  listed  with  them  for  sale, 
l^eir  agency  In  this  matter  was  of  that  limit- 
ed character  whereby  they  were  empowered 
to  secure  tenants  and  collect  rents';  and,  since 
the  property  was  not  rented  all  the  time,  and 
when  rented  did  not  bring  over  ¥4  a  mouth, 
this  agency  did  not  Imply  a  great  degree  of 
trust  and  confldence  between  the  owners  as 
principal  and  Overholser  &  Co.  as  agent  We 
do  not  find  anything  In  the  record  that  would 
forbid  Overholser  &  Co.  from  purchasing  the 
lot  in  controversy,  either  for  themselves  or 
for  a  client,  from  Young  during  his  lifetime, 
or  from  his  helra  after  his  death.  The  courts 
certainly  look  with  favor  upon  a  compromise 
and  adjustment  of  lawsuits,  and  upon  the 


settlement  of  claim  before  suit  is  commenced. 

It  is  alleged  that  the  quitclaim  deed  se- 
cured from  Chas.  Ij.  Young,  Byron  F.  Young, 
and  Bertha  Von  Syoc  was  secured  by  Av^ 
for  the  purpose  of  settling  their  claim  to 
the  lot  In  controversy,  and  that  they  each 
executed  the  deed  in  order  to  relinquish  and 
settle  any  claim  they  might  have  to  this  lot. 
Now  the  evidence  introduced  by  them  la  sup- 
port of  their  claim  that  these  deeds  were  se- 
cured by  fraud  and  misrepresentation  was, 
in  brief,  this:  That  Mrs.  Von  Syoc  and  Byron 
r.  and  Edward  A.  Young  were  residents  of 
Colorado,  and  Chas.  L.  Young  resided  In  Pas- 
edeua,  Cal.  When  Judge  Burwell,  one  of 
the  attorneys  for  Avey,  discovered  that  Q.  M. 
Young  was  dead  at  the  time  bis  attorney  In 
fact.  Von  Syoc,  executed  the  deed  to  Bush- 
man, be  advised  his  client,  Avey,  that  it  was 
desirable  that  he  should  obtain  quitclaim 
deeds  from  the  heirs  -of  Yonng,  and  be  was 
authorized  to  secure  these  deeds,  and  he  im- 
mediately set  about  to  do  It  It  cannot  be 
said  that  there  was  anything  Improper  about 
this.  He  met  Mrs.  Von  Syoc,  Byron  F.  and 
Edward  A.  Young,  at  Pueblo,  Colo.,  by  ap- 
pointment but  before  he  conferred  with  them 
about  their  claim  to  this  lot  be  Insisted 
that  they  should  employ  independent  counsel, 
which  they  did.  They  secured  a  reputable 
and  distinguished  member  of  the  bar  at 
Pueblo,  and  then,  with  them  and  this  lawyer. 
Judge  Burwell  took  up  the  matter  of  the 
adjustment  of  their  claim.  The  Youngs  tes- 
tified at  tbe  trial  that  Judge  Burwell  mis- 
represented their  rights  and  their  claims  to 
this  lot  and  that  they  relied  ui>on  this  mis- 
representation and  believed  it  and  were 
Induced  thereby  to  execute  this  deed.  In 
this  they  are  flatly  contradicted,  and  th^r 
story  is  so  Incredible  that  it  Is  unworthy 
of  belief.  They  are  all  adulta  and  people 
of  Intelligence,  and  they  knew  that  Judge 
Burwell  represented  Avey,  their  adversary. 
They  also  had  Independent  counsel  to  advise, 
as  well  as  tbe  counsel  they  had  employed 
to  prosecute  this  suit  at  Oklahoma  City.  The 
negotiations  of  the  fl!rst  trip  to  Pueblo  did 
not  result  In  a  deal.  Some  two  weeks  later 
Judge  Burwell  made  another  visit  to  Pueblo 
and  conferred  with  these  parties  and  their 
attorney,  and  two  of  them,  Mrs.  Von  Syoc 
and  Byron  F.  Young  executed  a  quitclaim 
deed  to  their  Interest  in  the  lot  for  the  con- 
sideration of  $400  each.  Prior  to  this  date 
Judge  Burwell  had  gone  to  Pasadena,  CaL,  to 
confer  with  Chas.  L.  Young.  Young  had  se- 
cured independent  counsel,  and  negotiated 
with  him  for  a  quitclaim  deed  for  his  inter- 
est in  the  lot  and  received  $1,200  for  the 
same.  We  are  convinced  from  an  examina- 
tion of  the  testimony  that  each  of  tbe  par- 
ties executing  these  quitclaim  deeds  were 
properly  advised  as  to  their  rights  In  tbe 
premises,  and  that  they  each  voluntarily  exe- 
cuted the  deed  for  a  valuable  consideration, 
and  after  having  tbe  benefit  of  tbe  advice 
o'f  counsel  and  ample  time  for  reflection  and 
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cotiBtUtatlon,  and  the  transaction  on  the 
part  of  A\es  and  his  counsel  was  fair  and 
honest  and  above  board,  and  there  is  nothing 
In  the  evidence  to  warrant  the  court  In  find- 
ing that  the  deeds  were  secured  b7  frand, 
and  that  they  should  be  canceled.  For  that 
reason  the  demurrer  to  the  evidence  of  Mrs. 
Von  Syoc,  Byron  F.  Tonng  and  Chas.  L. 
Young  should  have  been  sustained. 

[21  Edward  A.  Young  was  a  resident  of 
Colorado,  and  was  present  at  the  two  confer- 
ences held  at  Pueblo  between  counsel  for 
Avey  and  Mrs.  Yon  Syoc  and  Byron  F.  Young 
and  their  attorney,  but  he  refused  to  exe- 
cute a  qoltclalm  deed.  It  is  now  contended 
on  his  behalf  that  he  owns  a  one-fourth  In- 
terest In  this  lot  as  the  heir  of  G.  M.  Young, 
deceased,  since  the  deed  to  Bushman,  execut- 
ed by  Von  Syoc,  was  executed  and  delivered 
after  the  death  of  0.  M.  Yooi^,  which  death 
revoked  the  power  of  attorney  to  Von  Syoc ; 
that  the  deed  was  rvid  and  conveyed  no  title 
to  Bushman. 

The  demurrer  to  the  evidence  introduced 
on  behalf  of  Eklward  A.  Young  raises  the 
qaestion  of  estoppel,  and  alleges  that  he  can- 
not now  be  heard  to  assert  that  the  deed 
from  Yon  Syoc  to  Bushman  was  void  for 
ttie  reason  that  he  knowingly  received  a 
part  of  the  consideration  paid  for  that 
deed  by  L.  Overholser  ft  Co.  The  rule 
of  estoppel  In  cases  of  this  kind  is  well 
established.  The  principle  of  estoppd  as 
applied  to  varying  conditloiui  and  states 
of  fact  la  reoognlied  by  onr  own  court 
In  the  fbUowlng  eases:  Hagar  v.  Wlkoff,  2 
OkL  fiSO,  S9  Fac  281;  Barnes  t.  Lynch.  9 
Okl.  1S6,  09  Pac;  906;  Garrison  t.  Latham, 
23  Okl.  C89, 103  Pac  609;  Sapnlpa  v.  Sapul- 
pa  OU  ft  Gas  Co^  22  OkL  S17,  97  Pac.  1007 ; 
Braddon  v.  McShea.  26  OkL  S5,  107  Paa 
916;  Bmaha  t.  Board  t)t  Bducation,  X39 
Pa&  296,  not  yet  officially  r^rted.  See. 
also,  Comer  Stone  Bank  v.  Bhodes,  6  Ind. 
T.  206»828.W.  739,67L.B.A.812.  The 
statutes  of  Oklahoma  declare  the  mle  that 
should  be  allied  in  the  instant  case.  Sec- 
tion 1150,  Rev.  h.  1910.  reads  as  follows: 
"EMxvpel  by  recdvliig  benefits.  Any  per* 
mm  or  corporation- ha vli^  knowingly  recdved 
and  accepted  tlie  beneflts  or  any  part  there- 
of of  any  conveyance,  mortgage  or  contract 
relating  to  real  estate,  shall  be  concluded 
thereby  and  estopped  to  deny  the  validity  of 
such  conveyance,  mortgage  or  contract,  or  the 
power  or  authority  to  make  and  execute  the 
same,  except  on  the  ground  of  fraud;  but 
this  section  shall  not  apply  to  minors  or  per- 
sons of  unsound  mind  who  pay  or  tender 
back  the  amount  of  such  benefit  received  by 
themselves." 

We  are  convinced  upon  a  careful  consider- 
ation of  the  evidence  that  Edward  A.  Young 
knew  when  he  received  the  money  from 
Von  Syoc  that  it  was  a  part  of  the  consid- 
eration for  the  sale  of  the  lot  In  controversy, 


and  he  retained  this  money  for  11  years  be- 
fore this  action  was  filed.  It  Is  now  too  late 
for  him  to  attempt  to  repudiate  that  deed. 
The  rule  of  estoppel  should  apply  to  his 
claim  in  this  instance,  and  In  this  view  of 
the  case  the  demurrer  to  his  evldmiee  should 
have  been  sustained  also. 

The  record  in  this  case  is  very  volumi- 
nous. It  is  evident  that  all  the  parties  Intro- 
duced all  of  the  available  testimony  in  sup* 
port  of  their  respective  claims,  and,  in  view  of 
the  law  as  we  have  declared  It  hereinabove, 
we  think  the  case  should  be  <do8ed,  and  that 
the  Judgment  appealed  from  should  be  re- 
versed and  vacated,  and  the  court  below  di- 
rected to  sustain  the  respective  demurrers 
to  the  evidence  of  the  several  Young  heirs, 
and  to  enter  judgment  In  favor  of  the  plain- 
tiffs in  error,  quieting  the  title'  to  lot  15, 
block  36,  In  Oklahoma  OII7  in  them,  and  for 
costs  of  this  action. 

We  feel  constrained  to  say,  before  closing 
this  opinion,  that  serious  charges  were  made 
In  the  pleadings  filed  on  behalf  of  the  Young 
heirs  against  one  of  the  counsel  for  Newton 
Avey,  and  that  from  the  record  these  charg- 
es seem  to  be  entirely  unfounded  and  wholly 
unjustifiable.  The  conduct  of  the  counsel  in 
question,  Judge  B.  F.  Burwell,  it  seems  to  us. 
was  most  circumspect,  honorable,  and  ethical 
throughout  the  entire  transaction,  and  that 
he  should  be  and  Is  entirely  exonerated 
against  all  claims  of  wrongdoing  or  onpro- 
fesdonal  conduct  in  this  case. 

FEB  OniUAU.  Adopted  in  wholsb 


(10  Okl.  Or.  001) 

KITCHENS  V.  STATE.    (No.  A-^19e0.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  Har 
7,  3014.) 

(Syllalut  ly  the  Court.) 

1.  Adultery  (|  14")— Proof— REquisixra. 

In  a  prosecution  for  adultery,  positive  evi* 
dence  of  the  direct  fact  b  not  required.  The 
fact  of  carnal  Intercourse  may  be  Infmed  from 

circumstances  that  lead  to  it  by  fair  inference 
as  a  necessary  conclusion. 

[Ed.  Note.— For  other  cases,  see  Adultery, 
Cent  Dig.  M  27,  81,  32;  Dec  Dig.  1 14.*] 

Z  AnuLTBBT  (1 1*)— Natube  OF  Oftbnsb. 

Adidtery  Is  an  offense  against  the  state,  as 
well  as  against  the  injured  husband  or  wif^ 

notwithstanding  the  requirement  that  the  pros- 
ecution therefor  must  be  commenced  on  tiie 
complaint  of  the  injured  spouse. 

(Ed.  Note.— For  other  cases,  see  Adultov. 
Gent  Dig.  H  1-4;  Dec  Dig.  1 

3.  WinrasSBS  (I  S8*>— Gomfrshot— Husbajio 

AND  WiFB— ADULTEBT. 

While  adultery  is  a  public  offense,  it  is  also 
a  personal  offense  against  the  husband  or  wife, 
and  they  become  compet«];it  witnesses  to  prove 
the  offense. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  150^-162,  104;  Dec  Dig.  i  SS!*] 

4.  Addltebt  (8  14*)— Defsnsb— Bklatiok  or 

Mastbb  and  Servant. 

In  a  prosecution  for  adultery,  the  relation 
of  master  and  servant  between  the  parties  does 
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not  necessftrily  eiclnde  the  existence  of  the  re- 
lation denounced  by  the  statute,  and  the  rela- 
tion of  servant  does  not  necessarily  exclude  the 
woman  from  becoming  the  defendant's  mistress 
or  concubine. 

[Ed.  Note.— For  other  cases,  see  Adaltery, 
Cent  Diff.  H  27,  31,  32 ;  Dec  Dig.  |  14.*] 

6.  Lewdness  (§  !•)— EspENTiAtB  or  Offbnbb— 
"Living  Tooetheb  in  Opsk  and  Notobi- 
oos  Adttlteby." 

To  constitute  the  offense  of  adultery,  where 
it  Is  alleged  that  the  defendants  were,  "living 
together  in  open  and  notorious  adultery,"  it  is 
not  necetisary  that  the  parties  claim  to  be  bus- 
band  and  wife.  It  is  sufficient  if  they  live  to- 
gether in  the  same  house  in  the  familiar  manner 
of  hiisl>and  and  wife,  and  that  their  lewd  and 
1aB(*ivious.  cohabitation  and  conduct  was  open 
and  notorious. 

[Ed.  Note.— For  other  cases,  see  Lewdness, 
Cent  Dig.  fi  1-4;  Dec  Dig.  |  I.*} 

Appeal  txom  District  Court,  Seminole  Coun- 
ty; Tom  D.  McEeown,  JnOge. 

John  Kitchens  was  convicted  of  adultery, 
and  appeals.  Affirmed. 

The  plaintiff  in  error,  herein  referred  to  as 
defendant,  and  one  Mollle  Mitchell  were  Joint- 
ly informed  against  for  the  crime  of  adultery. 
The  information,  omitting  the  formal  parts, 
was  as  follows:  "That  John  Kitchens  and 
MolUe  Mitchell  did,  In  SemiDole  county,  and 
in  the  state  of  Oklahoma,  on  or  about  the  1st 
day  of  April  In  the  year  of  our  Lord  one 
thousand  nine  hundred  and  twelve  and  an- 
terior to  the  presentment  bereof,  commit  the 
crime  of  adultery  in  tlie  manner  and  form  as 
follows,  that  is  to  say:  That  on  the  day  and 
date  above  mentioned  and  In  said  county  and 
state,  did  unlawfully,  willfully,  voluntarily, 
and  feloniously  associate  and  cohabit  togeth- 
er, living  In  open  and  notorious  adultery, 
tb^,  the  said  defendants,  not  being  then  and 
there  married  to  each  other,  and  blm,  the 
said  John  Kitchens,  then  and  there  having 
a  living  wife,  and  the  said  Mollie  Mitchell 
having  a  living  husband,  and  they,  the  said 
defendants,  did  unlawfully,  voluntarily,  and 
feloniously  have  carnal  knowledge  together, 
eadt  of  the  body  of  the  other,  contrary  to," 
eta  Upon  arraignment  the  defendants  inter- 
posed a  demurrer  to  the  informatton  on  the 
ground  "that  it  did  not  state  facts  sufficient 
to  constitute  a  public  offense  against  tbe  laws 
of  Oklahoma."  The  demurrer  was  overmled, 
whereupon  defendant  entered  a  plea  of  not 
guilty,  and  asked  for  and  was  granted  a  sep- 
arate triaL  His  trial  resulted  in  a  verdict 
of  guilty  as  charged  in  the  information,  leav- 
big  the  punisbment  to  he  flxed  by  the  court 
On  the.  11th  day  .of  October,  1912,  motion  for 
I  new  trial  having  beeit  duly  filed,  the  same 
'  was  overruled,  and  he  was  sentenced  to  be 
confined  in  the  penitentiary  for  the  term  of 
'  two  years.  From  the  Judgment  and  sKitence 
be  appeals. 

The  evidence  shows  without  contradiction 
,  that  defendant  was  married  ih  Seminole  eoun- 
,  ty,  in  1900,  and  had  lived  in  said  county 


with  his  family  until  the  middle  of  November, 
1910,  at  which  time  his  vrife  and  their  seven 
children  left  him,  and  went  to  live  in  Huglies 
county;  that  his  codefendant,  MolUe  Mitch- 
ell, was  the  wife  of  Cal  Mitchell,  and  the 
mother  of  three  children;  that  she  lived  apart 
from  her  husband,  he  having  the  care  and  cus- 
tody of  the  three  children  bom  of  their  mar- 
riage, and  all  of  tender  years;  that  defendant 
resided  upon  his  farm  in  a  house  consisting 
of  one  room,  a  kitchen,  and  an  attic  above; 
that  in  September,  1911,  defendant  brought  to 
his  house  his  codefendant,  Mitchell,  for  the 
avowed  and  ostensible  purpose  of  making 
her  his  housekeeper,  and  to  care  for  his  aged 
invalid  mother,  who  made  her  home  there  a 
part  of  the  time,  but  'who  also  lived  much  of 
the  time  with  her  other  married  children. 
For  several  weeks,  Joe  Brooks,  the  16  year 
old  brother  of  Mrs.  Mitchell,  stayed  on  the 
place,  and  for  a  short  time  two  men  who 
worked,  picking  cotton,  for  the  defendant 
stayed  on  the  place.  There  was  evidence 
tending  to  show  that  while  Mrs.  Mlt<4iell  was 
staying  at  his  place,  d^ndant  took  her  with 
him  back  and  forth  on  his  trips  to  town,  and 
they  were  often  seen  driving  together. 

E.  S.  King  testified:  Tbat  he  Uved  a  mile 
and  a  half  from  defendant,  and  saw  Mollie 
Mitchell  at  defendant's '  and  said  to  him: 
"Mr.  Kitchens,  under  these  drcumstancea 
they  win  get  you,  won't  they?"  Defendant 
answered:  "No,  they  will  have  to  prove  that 
I  had  sexual  Intercourse  with  the  woman 
before  they  can  get  me."  That  he  had  heard 
other  neighbors  complain  of  the  conduct  of 
defendant  and  Mrs.  Mitchell.  That  (tefend- 
ant  brought  Mrs.  Mitchell  to  writing  school 
one  evoiing,  and  the  ladies  present  rebuked 
her,  and  tlie  defendant  did  not  come  any 
more. 

A.  J.  Morgan  testified  tbat  be  Uved  about 
250  yards  from  defendant;  tbat  MoUl6  Mitdi- 
ell  stayed  there  about  a  year;  defmdant^s 
mother  was  not  there  all  the  time;  bad  seoi 
defendant  and  the  WtebeU  wonuui  Oxen 
alone  at  nigbt;  saw  defendant  at  differoit 
times  with  his  arms  around  her;  saw  her 
sitting  in  his  lap;  called  there  one  evening, 
and  saw  Mrs.  Mitchell  vrltb  her  arms  over 
defendant's  shoulders,  dnd  be.  was  holding 
her  clothes  up  so  tbat  tier  person  was  ex- 
posed from  her  waist  down.  Heard  defend- 
ant say  that  be  bad  the  clap;  that  be  caught 
it  from  Mollie  Mitchell;  saw  Pendant  and 
Mrs.  Mitcheli  in  bed  together. 

Ed.  Morgan  testified  that  he  Uved  vritb  his 
father,  A.  J.  Morgan ;  saw  defendant  at  dif- 
ferent times  vritb  his  arms  around  MolUe 
Mitcb^;  saw  him  take  Indecent  Ubertles  with 
her  person  and  hold  her  dress  up;  heard 
defendant  say  he  had  the  clap,  and  that  he 
caught  it  from  Molile  MitdieU. 

Neely  Ross  testified  tbat  he  worked  for  de- 
fendant; often  saw  defendant  and  Mrs. 
Mttdiell  dtting  in  each  other's  lap,  huggiog. 
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klssins,  and  playing  with  each  other.  After 
MolUe  Mitchell  had  been  there  about  two 
weeks  heard  defendant  say  that  he  had 
caught  Che  clap  from  her. 

John  CrotEer  testified  that  he  stopped  oTer 
ni^t  at  defendant's  house,  and  no  one  else 
was  there  except  defendant  and  MolUe  Mitch- 
ell; that  they  all  slept  in  the  same  room; 
Mrs.  filitcbell  la  one  bed»  and  defendant  and 
witness  In  another. 

The  evidence  further  shows  that  defend- 
ant's neighbors  went  to  his  place  and  objected 
to  bis  keeping  the  Mitcbell  woman  there,  and 
be  said  to  them:  "That  he  had  been  advised 
bj  lawyers  that  he  had  a  right  to  keep  a  cook 
there,  and  they  would  have  to  catch  him 
doing  business  with  her,  and  would  have  to 
pioTe  It  before  they  could  convict  him,  and 
tbat  he  bad  been  advised  that  no  one  had  a 
rlgbt  Inside  the  indosare  without  his  permis- 
sion, and  that  he  was  going  to  shoot  the 
first  damn  man  he  caught  in  there  like  he 
would  a  dog." 

On  behalf  of  defendant  several  witnesses 
testified  that  Ih^  were  oftoi  at  his  home  and 
bad  never  noticed  any  improper  conduct  on 
the  part  of  defendant  and  Mrs.  AfltchelU 

Oscar  HuU  testified  tbat  he  picked  cotton 
for  defendant  three  or  four  weeks  in  the  fall 
of  1911,  and  stayed  at  his  place;  that  Mrs. 
Mitchell  done  the  housework;  never  saw 
anything  Indecent  between  them,  and  heard 
no  TOlgar  talk.  Defmdant's  mother  was 
there  a  part  of  the  time;  that  the  boys  work- 
ing for  defendant  w«it  awaqr  a  night  or  two 
fishing  and  left  him  and  Mrs.  Mitchell  there 

Dr.  J.  O.  Doven  testlfled  that  be  bad  been 
defendant's  physician  and  had  treated  blm 
during  the  last  two  years  for  malaria  and 
hemorrhoids ;  did  not  treat  blm  for  gmorrbea; 
that  he  had  full  opportunity  to  know  wheth> 
er  or  not  defendant  had  such  disease,  and 
did  not  think  that  be  had  ever  bad  It;  that 
about  the  1st  of  October,  1911,  he  commenced 
treating  Mollie  Mitchell  for  chronic  gonor- 
rhea, and  treated  her  for  several  months;  that 
she  was  brought  to  his  office  by  def«idant, 
and  be  continued  to  accompany  her  when 
coming  for  treatment  while  he  bad  the  ease 
in  charge ;  that  without  osing  preventatives 
and  disinfecting,  be  did  not  think  it  would 
have  been  possible  for  one  to  have  had  Inter- 
course with  Mrs.  Mitchell  while  he  was  treat- 
ing her  without  catching  the  disease. 

Mollie  MitcheU  testified  that  she  was  a 
married  woman,  separated  from  her  bus- 
band;  that  she  had  worked  for  defendant  for 
more  than  a  year  as  a  servant,  aiid  be  paid 
her  three  dollars  a  week  for  her  services; 
that  she  never  stayed  alone  with  defendant. 
She  denied  all  acts  of  Immoral  conduct 

Defendant  as  a  witness  In  his  own  behalf 
testlfled  that  he  had  hired  Motile  Mitchell  to 
care  for  his  mother  and  cook  for  him  and  bis 
farm  hands :  that  he  bad  never  stayed  In  the 
house  overnight  alone  with  MoUle  Mitchell. 


He  denied  all  acts  of  Immoral  conduct  or 
adulterous  intercourse. 

Defendant  introduced  testimony  tending  to 
impeach  the  character  of  certain  of  the 
state's  witnesses  as  to  truth  and  veracity. 
On  rebuttal,  evidence  was  given  as  to  the  . 
good  character  of  these  witnesses. 

Wlllmott  &  Dean,  of  Wewolta,  for  plaintiff 
in  error.  Chas.  West,  Atty.  Gen.,  and  Ohaa 
L.  Moore.  Asst  Atty.  Gen.,  for  the  State. 

DOYLE,  J.  (after  stating  the  facts  as 
above).  [1]  The  provision  of  the  Penal 
Code  upon  which  the  prosecution  was  founded 
defines  the  crime  of  adultery  as  follows: 
"Adultery  is  the  unlawful  voluntary  sexual 
intercourse  of  a  married  person  with  one  of 
the  opposite  sex ;  and  when  tlie  crime  is  bfr 
twera  persons,  oaiy  one  of  wliom  is  married, 
both  are  guilty  of  adultery.  Prosecution  for 
adultery  can  be  commenced  and  carried  on 
against  either  of  tbe  parties  to  the  crime 
only  by  bis  or  her  own  husband  or  wife,  as  the 
case  may  tie,  or  by  the  bnsband  or  wife  of 
the  otber  party  to  the  crime:  Provided,  that 
any  person  may  make  complaint  when  per- 
sona are  living  together  In  open  and  notorious 
adultery."   Sectlott  2481.  Rev.  Laws. 

The  main  questioa  to  be  reviewed  is  the 
suffldoicy  of  the  evldencew  It  is  claimed 
that  the  trial  court  erred  in  doiying  defend- 
ant's motion  for  a  directed  verdict  of  acquit- 
tal, and  In  overruling  ^e  ^notion  for  a  new 
trial,  on  the  ground  that  the  evidence  was 
Insufficient  to  suppwt  the  rerdlct;  the  cour 
tention  being  that,  as  the  prosecution  was  not 
commenced  upon  tbe  oomplidnt  of  the  wife  of 
defendant,  or  the  husband  of  bis  oodefmdaot, 
the  pioof  must  show  that  the  defendants 
wen  "living  togetha  in  open  and  notorious 
adultery,"  and  that  tbe  proof  only  shows  the 
relation  of  master  and  servant,  and  as  aucb 
they  might  ^perly  live  togetbw  without  In- 
voking public  scandaL  In  a  prosecution  tot 
adultery,  positive  evidence  of  the  direct  fact 
is  not  required.  To  require  positive  evidence 
alone  would'  be  to  give  immonlty  to  practical- 
ly all  oflenden.  Usually  presomptlTe  evi- 
dence  alone  is  attainable,  and  tbe  fact  of  cai^ 
nai  intercourse  Is  inferred  from  drcumstanc- 
ee  tbat  lead  to  it  by  fitlr  Inference  as  a  neces- 
sary conclusion;  without  this  rule,  no  pro- 
tection whatever  could  be  ^ven  to  nurltal 
rights. 

.  [2]  Under  the  provision  of  the  Penal  Code 
quoted,  adultery  Is  an  offense  against  the 
state,  as  well  as  against  the  injured  husband 
or  wife,  notwithstanding  the  requirement 
tbat  the  prosecution  therefor  must  be  com- 
menced on  tbe  complaint  of  the  Injured  spouse. 
The  requirement  that  "prosecution  for  .adul- 
tery can  be  commenced  and  carried  on  against 
either  of  the  parties  to  the  crime  only  by  h).9 
or  her  own  husband  or  wife,  as  tbe  case  may 
be,  or  by  tbe  husband  or  wife  of  the  other 
party  to  the  crime,"  pertains  to  the  procedure 
only.  That  sucb  complaint  has  not  been 
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made  may  operate  to  witbhold  authority  to 
prosecute  or  pualsh,  but  this  does  not  affect 
the  question  of  the  actual  guilt  of  the  offend- 
ing parties.  The  requirement  is  founded 
partly  on  principles  of  public  policy  which  lie 
at  the  basis  of  civil  society.  If  the  parties 
Injured  choose  to  condone  the  wrong  done, 
then  DO  one  else  oogbt  to  be  allowed  to  move 
in  the  matter. 

[3]  While  adultery  is  a  "pubUe  offense,"  it 
is  also  a  personal  offense  against  the  injured 
husband  or  wife,  and  they  become  competent 
witnesses  to  prove  the  offense.  Hracock  v. 
State,  4  Okl.  Cr.  606.  112  Pac.  940. 

However,  under  the  proviso  of  the  section 
quoted,  any  person  may  make  complaint  when 
it  is  alleged  that  the  defebdants  "are  living 
together  in  open  and  notorious  adultery,"  as 
such  adulterous  cohabitation  and  its  noto- 
riety necessarily  tends  to  debase  and  lower 
the  standard  of  public  morals  by  di8lM>noring 
the  marital  relation. 

It  appears  from  the  record  that  in  addition 
to  the  undisputed  facta  In  evidence,  the  de- 
fendant, a  married  man,  and  his  codefendant, 
a  married  woman,  lived  together;  that  there 
was  competent  evidence  showing,  or  tending 
to  show,  the  fact  of  illicit  cohabitation,  and 
that  adulterous  Intercourse  had  habitually 
taken  place  between  the  parties  while  they 
were  living  together.  If  the  parties  for  a 
single  day  lived  together  In  open  and  noto- 
rious adultery,  the  pffense  was  complete. 

[4]  The  evidence  showing  the  existence  of 
the  relation  of  master  and  servant  between 
the  parties  was  properly  admitted,  but  that 
relationship  did  not  necessarily  exclude  the 
existence  of  the  relatloiisblp  denounced  by 
the  statute^  Defendant  was  not  living  or 
abiding  with  bis  wife  at  the  time  charged, 
and  the  relation  of  servant  did  not  neces- 
sarily preclude  bis  codef^ant  from  be- 
coming his  mistress  or  concnbine. 

[B]  The  only  question  to  be  considered  Is 
whether  the  ri^t  to  prosecute  Is  sustained 
by  evidence  showing,  or  tendfgg  to  show, 
that  defendant  was  living  with  his  codefend- 
ant in  a  state  of  open  and  notorious  adultery. 
The  courts,  when  called  upon  to  detmnlne 
what  constitutes  the  state  of  living  together 
within  the  purview  of  statutes  defining  adul- 
tery, have  defined  it  as  the  state  of  cohabit- 
ing 

In  Gopeland  t.  State,  10  Okl.  Gr.  — ,  1S3 
Pac.  258,  it  is  said:  "Simply  having  oc- 
casional illicit  intercourse,  without  a  pub- 
lic or  notorious  living  together.  Is  not  suffi- 
cient to  constitute  the  offense  of  living  In  a 
state  of  op@D  and  notorious  adultery.  The 
parties  must  reside  together  publicly,  in  the 
face  of  society  as  if  the  conjugal  relation  ex- 
isted between  them;  th^r  illicit  Intercourse 
must  be  habltnaL** 

We  do  not  think  It  necessary  that  the  par- 
ties should  claim  to  be  husband  and  wife.  It 
is  sufficient  if  they  lived  together  and  t>ebav- 


ed  themselves  in  each  other's  presence  In  the 
familiar  manner  of  husband  and  wife,  and 
that  their  lewd  and  lascivious  conduct  wat. 
witnessed  by  other  persons.  The  -law  seeky 
not  alone  to  prevent  illicit  cohabitation,  and 
to  prohibit  the  public  scandal  and  disgrace  in- 
cident thereto,  but  also  to  preserve  and  pro- 
mote the  institution  of  marriage,  upon  which 
the  best  interests  and  Indeed  the  exlatrace 
of  society  depend. 

Without  extending  this  opinion,  already 
too  long,  by  an  analysis  of  the  evidence,  it  is 
sufficient  to  say,  that  there  was  competent 
evidence  given  tending  to  support  every  ma- 
terial allegation  of  the  Information.  The 
jury  were  of  opinion  that  such  evidence  was 
true  Iwyond  a  reasonable  doubt  The  instruc- 
tions given  by  the  court  fully  and  tataij  pre- 
sented the  law  of  the  case. 

The  judgment  of  the  lower  court  la  tbere- 
fore  affirmed. 

ARMSTRONG,  P.  J.,  and  FURMAN.  J., 
concur. 

(10  Okt.  Gr.  G9T> 
MITCHELL  V.  STATE.    (No.  A-1961.) 
(Criminal  Court  of  Appeals  of  Oklahoma.  May 

7,  1914.) 

Appeal  from  District  Conrt,  Semhu^  County; 
Tom.  D.  McKeown,  Judge. 

Mollie  Mitchfll  was  convicted  of  adultery,  and 
appeals.  Affirmed. 

Willmott  A  Dpan,  of  Wewoka,  for  plaintilf  in 
error.    Chas.  West,  Atty.  (Sen.,  and  Cbaa. 
Moore,  Asst  Atty.  Gen.,  for  the  State.  . 

PER  CtJRIAM.  Plaintiff  in  error,  MoDle 
Mitchell,  was  tried  for  the  correlative  offense 
just  considered,  in  the  case  of  Kitchens  v.  State. 
140  Pac  619.  She  also  was  found  guilty,  and 
her  punishment  assessed  at  confinement  in  the 
penitentiary  for  a  period  of  one  year.  The 
jud^eut  and  sentence  was  rendered  and  enter- 
ed on  the  11th  day  of  October,  1912.  The  facts 
in  the  case  are  substantially  the  same,  and  the 
questions  presented  are  the  same  as  those  just 
decided  in  the  companion  case. 

For  the  reasons  stated  In  the  opinion  lo  the 
case  of  Kitcheus  v.  State,  sunra,  the  judgment 
of  conviction  herein  is  affirmed. 


ao  ou.  Cr.  m> 

JOHNSON  et  aL  t.  STATH.    (No.  A— 1747.) 
(Orimiual  Court  of  Appeals  of  Oklahoma. 
May  7, 1014.) 

(Bgllahua  hy  tlie  Court) 

1.  Gaming  (SS  79,  8S*»— Ikfobmatjoh— Soffi- 
ciENcr— Elements  of  Offense. 

(a)  It  is  not  essential  to  the  validly  of  an 
information  based  on  section  2498,  Rev.  Laws, 
which  was  section  2422,  Como.  Laws,  that  it 
contain  an  allegation  or  avermeot  that  the  per- 
son charged  with  conducting  a  gamblii^  game 
did  so  for  money,  checks,  or  other  representa- 
tives of  value.  The  contrary  doctrine  announc- 
ed in  Proctor  v.  Territory,  18  Okl.  37S,  92  Pac. 
3S0,  is  overruled  for  the  reasons  set  forth  in 
opinion. 

(b)  Any  person,  whether  he  be  owner,  em- 
ploy^, or  a  bystander  acting  as  a  matter  of  ac- 
commodation, who  conducts  any  such  prohibited 
game  or  assists  in  conducting  the  same  is  sub- 
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ject  to  indictment  and  conviction  for  so  doinc  ' 
whether  be  acts  for  compensation  or  noL 

(Ed.  Note.— For  other  cases,  see  Gamins, 
Cent.  Dig.  Jf  20tJ-217.  241-243;  Dec.  Dig.  U 
7tt,  88.*] 

2.  GAHina   (8  8&*)  — Information  — Sdtfi-' 
cig:<(;t. 

(a)  It  is  not  essential  to  the  vaJidit;  of  an 
indictment  or  information  that  it  set  out  the 
capacity  in  which  the  person  acted  who  conduct- 
ed the  prohibited  game,  nor  that  he  received 
compensation  for  his  acta.  It  is  safficient  that 
the  information  charge  that  a  prohibited  game 
was  conducted,  whit^  game  was  played  at  by 
other  persons  for  money  or  other  representa- 
tives of  value. 

(b)  For  an  information  properly  drawn  un- 
der the  statute,  and  which  is  proof  against  de- 
murrer and  objection,  and  which  is  m  proper 
form  under  the  statate,  see  opinion. 

[Ed.  Note. — For  other  cases,  see  Gaming, 
C^L^Dig.  H  220-223,  228,  261,  266  ;  Dec.  Dig. 

3.  Gauho   (I  98*)  —  ScmciBNCT  or  Evi- 
dence. 

Uncontradicted  evidence  which  clearly  es- 
tablishes a  violation  of  the  law,  and  connects 
the  accused  directly  with  such  violation,  is  suf- 
ficient to  sustain  a  conviction. 

[^d.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  gf  291-297 ;  Dec.  Dig.  |  98.»] 

Appeal  from  County  Court,  Oklahoma 
County;  John  W.  Haysen,  Judge. 

Elmer  Johnson  and  John  Garrett  were 
convicted  of  gaming,  and  appeal.  AflBnned. 

Beordon  &  Hertford,  of  Oklahoma  City, 
for  plaiutilEs  In  error.  Smltli  0.  Matson, 
AflBt  Att7.  Gen.  (Herbert  M.  Peck,  of  Okla- 
homa Cl^,  of  counsel),  for  the  State. 

ABHSTBONG.  P.  J.  The  plaintiffs  In  er- 
ror, Elmer  Johnson  and  John  Garrett,  were 
convicted  at  the  March,  1912,  term  of  the 
county  court  of  Oklahoma  county  ou  a 
cha^e  of  conducting  a  roulette  game,  and 
their  punishment  fixed  at  a  fine  of  ¥500  and 
confinement  In  the  county  Jail  for  a  period 
of  00  days. 

The  Information  upon  which  the  convic- 
tion is  based  is  as  follows:  "In  the  name 
and  by  the  authority  of  the  state  of  Okla- 
homa conies  now  Sam  Hooker,  the  duly  qual- 
ified and  acting  county  attorney  In  and  for 
Oklahoma  county,  and  state  of  Oklahoma, 
and'  on  his  official  oath  gives  the  county 
court  in  and  for  said  Oklahoma  county  and 
state  of  Oklahoma  to  know  and  be  informed 
that  the  above-named  Elmer  Johnson  and 
John  Garrett  did,  in  Oklahoma  county,  and 
in  the  state  of  Oklahoma,  on  the  Stb  day  of 
March,  In  the  year  of  A.  D.  1912,  coiipmit  the 
crime  of  couducttng  a  game  of  roulette  In 
manner  and  form  as  follows :  For  that  they 
did  then  and  there  unlawfully  and  wrong- 
fully conduct  a  game  commonly  called  rou- 
lette the  same  being  played  for  money  and 
other  representatives  of  value,  contrary  to 
the  form  of  the  statutes  In  such  cases  made 
and  provided,  and  against  the  peace  and  dig- 
nity of  the  state." 

The  proof  on  behalf  of  the  state  conclu- 
sively establishes  the  fact  that  the  idalntlffs 


In  error  conducted  a  gambling  game,  to  wit. 
roulette,  on  the  date  alleged,  at  109^  North 
Broadway,  In  Oklahoma  C^ty,  and  that  plain- 
tiff in  error  Garrett  was  owner  of  said  place. 
State's  witness  Seward  testified  that  be  was 
In  the  place  on  that  day;  that  plaintiff  in 
error  Johnson  was  also  there,  and  was  look- 
ing after  the  game;  that  he  saw  Johnson 
pay  off  the  dealer  and  the  dooriEoeper,  and 
also  saw  him  get  money  from  one  part  of 
the  building  and  give  It  to  one  of  the  dealers 
conducting  a  game  In  another  part  of  the 
building. 

No  testimony  was  offered  on  behalf  of 
either  plaintiff  in  error. 

Counsel  for  the  plaintiffs  in  error  contend 
that  the  information  does  not  state  tacts 
sufficient  to  constitute  a  public  offense,  for 
the  reason  that  It  contains  no  allegation  that 
the  persons  conducting  the  game  did  so  for 
money  or  some  other  representative  of  value, 
and  for  the  further  reason  ttiat  the  informa- 
tion does  not  state  In  what  capacity  the  per- 
BODs  conductiEV  the  game  acted — that  Is, 
whether  as  owner  or  employ^ — and  insist 
that  for  these  reasons  the  court  should  have 
sustained  their  objection  to  the  Introduction 
of  testimony;  no  demurrer  having  been  in- 
terposed. 

[1,2]  The  prosecution  was  based  on  sec-' 
tlon  2422.  Comp.  Laws,  which  is  as  follows : 
"That  every  person  who  deals,  pla^  or  car- 
ries on,  or  opens  or  causes  to  be  opened,  or 
who  conducts,  either  as  owner  or  employe, 
whether  for  hire  or  not,  any  game  of  faro, 
monte,  poker,  roulette,  craps,  or  any  bank- 
ing or  iiercnitage  game  played  with  dice, 
cards,  or  any .  device,  for  money,  checks; 
credit,  or  any  representative  of  value,  Is 
guilty  of  a  misdemeanor,  and  Is  punishable 
by  a  fine  of  not  less  than  one  hundred  dol- 
lars nor  more  than  one  thousand  dollars, 
and  by  imprisonment  In  the  county  Jail  for 
a  term  not  less  than  30  days  nor  more  than  0 
months." 

It  will  be  noted  that  plainUffa  In  error  are 
charged  by  the  Information  with  conducting 
a  game  of  roulette,  which  game  was  played 
for  money,  checks,  etc.,  but  does  not  contain 
an  allegation  that  the  game  was  conducted 
for  money,  checks,  etc.  Counsel  contend  that 
the  failure  upon  the  part  of  the  pleader  to 
allege  and  prove  this  latter  element  is  fatal 
to  the  information  and  conviction,  and  cite 
Proctor  V.  Territory,  18  Okl.  378,'  92  Pae. 
389,  as  sustaining  their  contention;  also 
People  T.  Carroll,  80  Cal.  153,  22  Pac.  129; 
Brown  V.  State,  6  Okl.  Cr.  41,  113  Pac.  219. 

If  the  doctrine  in  the  Proctor  Case  is  to 
be  followed,  then  the  contention  of  counsel 
would  not  be  without  merit  Upon  a  thor- 
ough investigation  of  the  authorities  On 
which  the  Proctor  Case  was  apparently 
based,  however,  we  are  of  opinion  that  the 
rule  there  declared  Is  not  supported  by  the 
authorities  cited,  and  Is  not  a  sound  and  cor- 
rect Interpretation  of  the  statute.   Neither  Is 
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the  otnter  dtcta  in  the  Brown  Case,  supra, 
BOKWited  thereby. 

In  People  v.  Carroll,  anpra,  the  Supreme 
Court  of  California  had  under  conslderetfon 
the  question  dedded  by  this  court  in  Brown 
V.  State,  supra,  but  did  not  have  under  cou- 
BldeMtlon  the  question  decided  by  the  Su- 
pr^e  Court  of  Oklahoma  Territory  In  Proc- 
tor T.  State,  Bupra.  The  California  court  In 
tb%  Carroll  Case  said :  "To  Cfmstltute  it  an 
offense  to  conduct  a  game,  It  Inust  be  'play- 
ed for  money,  diecks,  credit,  or  any  repre- 
■entatlve  of  value.'  The  information  does 
not  chai^  that  the  game  was  played  for 
money,  but  that  the  defendant  conducted  it 
for  nraney.  It  may  be  that  those  who  were 
engaged  In  the  game  were  playing  for  aniuee- 
jueni,  ajid  paid  the  defendant  a  fixed  sum, 
in  no  way  d^>endent  upon,  the  result  of  the 
game,  for  conducting  It  This  would  be 
within  the  allegations  of  the  information, 
but  It  would  not  be  a  public  offense  or  wltli- 
in  the  statute."  From  this  quotation  it  is 
clearly  to  be  seen  that  the  California  court 
was  not  considering,  and  did  not  refier  to, 
the  question  here  raided.  They  simply  held, 
as  we  held  in  the  Brown  Case,  supra,  that 
(he  Information  mast  charge  that  the  per- 
sons playing  In  the  game  played  for  money, 
etc.  The  Carroll  Case  Is  sound  in  prlndple 
and  convlndng  In  argument.  The  court  sim- 
ply held  that  the  information  did  nbt  allege 
that  the  games  were  played  for  money,  and 
for  that  reason  It  was  defective,  but  made 
no  reference  to  the  proposition  that  the  con- 
ductor of  the  game  must  carry  on  or  conduct 
it  for  money. 

In  People  v.  Sam  Lung,  70  Cal.  515,  11 
Pac.  673,  also  cited  by  the  Supreme  Court  of 
Oklahoma  Territory  as  supporting  the  rule 
In  the  Proctor  Case,  does  not  In  our  Jadgment 
support  it.  The  court  there  had  under  con- 
sideration the  proposition  of  whether  or  not 
it  was  necessary  for  the  information  to 
charge  that  the  person  who  conducted  or 
carried  on  the  game  did  so  as  owner  or  as 
employe,  and  held  that  it  was  not  necessary 
to  either  allege  or  prove  that  he  acted  In 
either  capacity,  but  clearly  established  the 
doctrine  that  it  Is  sufficient  to  allege  and 
prove  that  the  person  who  conducted  or  car- 
ried on  the  game,  without  reference  to  own- 
ership or  employment,  conducted  or  car- 
ried on  a  game  which  was  played  for  money, 
etc  It  appears  to  us  that  the  territorial 
court  confused  the  terms  "playing**  and  "con- 
ducting" In  announcing  the  doctrine  In  the' 
Proctor  Case,  supra.  This  court  fell  Into 
the  same  error  in  the  dicta  In  the  Brown 
Case,  supra.  This  being  the  first  time  our 
attention  has  been  called  directly  to  the 
proposition,  upon  a  careful  and  thorough 
Investigation,  we  feel  that  the  doctrine  in 
the  Proctor  Case  and  the  dicta  in  the  Brown 
Case  should  be  specifically  overruled. 

The  Information  In  the  case  at  bar  la  not 
only  not  subject  to  defeat  by  objection  to 


the  tntroductitm  of  testlniony,  but  Is  sound 
against  attack  by  proper  demurrer.  As  said 
by  the  Supreme  Court  of  paltfornia  in  People 
V.  Sam  Lung,  supra:  "It  is  not  necessary  to 
state  that  the  person  accused  was  the  em- 
ploy£  or  owner  of  the  game;  nor  la  proof  as 
to  that  fftct  an  essential  prerequisite  to  con- 
viction," under  the  Penal  Code. 

The  California  Court  had  under  considera- 
tion a  statute  identical  In  principle  with  ours. 
Discn^ng  the  propositon  further,  ttie  coxat 
said:  "As  we  understand  section  330  of  the 
Penal  Code,  It  means  that  every  person  wliat- 
soever  who  deals,  plays,  or  carrteB  on,  or 
opens  or  causes  to  be  opened,  or  who  con- 
ducts, certain  games  therein  mentioned,  'for 
mon^,  checks,  credit,  or  any  other  represent- 
ative of  value,  Is  punishable  by  fine  of  not 
less  than  two  hundred  nor  more  than  one 
thousand  dollars,  and  shall  be  Imprisoned  in 
the  county  Jail  until  such  fUie  and  costs  of 
prosecution  are  paid— such  Imprlsonnient  not 
to  exceed  one  year";  and  that  'every  person 
who  plays  or  bets  at  or  against  any  of  said 
prohibited  game  or  games  is  guilty  of  a  inis- 
demeanor.'  That  being  so,  it  was  not  ma- 
terial that  the  information  (whicii  diarged 
that  the  defendant  'did  wUlfuUy  and  unlaw- 
fully carry  on  and  conduct  a  certain  game  of 
tan,  then  and  there  played  for  money,*  etcj 
should  have  stated  that  he  did  so  as  an  em- 
ploye or  owner  of  audi  game.  The  offense 
defined  in  the  first  clause  of  the  section  su- 
pra, is  not  limited  to  those  who,  as  owners 
or  employes,  conduct  or  carry  on  any  of  the 
prohibited  games  for  money.  It  embraces  all 
persons  who  carry  on  or  conduct  such  games, 
whether  as  owners,  employes,  or  In  any  other 
capacity,  but  It  does  not  Include  any  one  who 
plays  or  bets  at  or  against  such  games;  they 
being  Included  in  the  second  clause  of  said 
section.  The  Legislature  did  not  Intend  to 
declare,  by  the  first  clause,  that  no  one  ex- 
cept owners  or  employes  conneuted  with  such 
games  should  be  punishable  lliereunder.  It 
meant  to  Include  all  persons  who  might 
thereafter  commit  the  acts  there  prohibited." 

The  Supreme  Court  of  Washington,  In 
State  V.  Preston,  49  Wash.  298,  05  Pac,  82, 
construing  a  misdemeanor  statute  such  as 
ours,  quoting  a  portion  of  the  statute,  says: 
"  'Each  and  every  person  who  shall  deal  or 
carry  on,  or  open  or  cause  to  be  opened,  or 
who  shall  conduct,  either  as  owner,  proprie- 
tor, or  employe,  whether  for  hire  or  not,  any 
game  of  faro,  monte,  roulette,  or  any  game 
played  with  cards,  dice,  or  any  other  device, 
whether  the  same  he  played  for  money, 
checlts,  credit  or  any  other  representative  of 
value,  should  be  guilty  of  a  misdemeanor.' 
The  statute  not  only  prohibits  the  conducting 
of  such  a  game  as  proprietor,  but  prohibits 
the  game  by  each  and  every  person  couduct- 
ing  the  same,  whether  as  owner  or  proprietor 
or  employe,  whether  for  hire  or  not,  so  It 
was  not  essential  that  an  Information  there- 
under should  charge  that  accused  conducted 
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tbe  game  either  as  owner,  proprietor,  or  em- 
ploye." 

These  authorities  amply  stipport  the  con- 
tention of  the  state  In  this  case  that  tbe  In- 
foroiatloD  upon  which  this  conviction  is  based 
fnlly  compiles  wilth  the  law.  We  are  of 
opinion  that  It  not  only  complies  with  the 
law,  bnt  Us  the  proper  form  for  all  such  in- 
formations. See  State  t.  Wakeley,  43  Mont 
427,  117  Pac.  95. 

For  the  benefit  of  the  prosecuting  attorneys 
and  the  people  of  the  state  as  well,  we  may 
say  that  any  person  interested  directly  or 
Indirectly  in  conducting  a  gambling  game  in 
Oklahoma,  whether  as  owner,  or  whether  as 
employ^,  or  whether  as  a  matter  of  a  ceo  mo- 
da  t  ion,  either  for  hire  or  without  hire,  is 
subject  to  Indictment  and  conviction  under 
the  statute  supra.  An  information  charging 
such  offense  or  offenses  might  well  be  drawn 
In  the  language  of  the  Information  here  un- 
der consideration,  and  proof  that  such  game 
was  conducted  as  alleged  will  be  sufficient  to 
snstaln  a  conviction. 

We  have  not  overlooked  the  fact  that  there 
are  authorities  which  sustain  a  more  strict 
construction,  but  in  Oklahoma  the  statute 
law  requires  a  liberal  construction  as  against 
a  strict  constmctlon,  and  then,  too,  the  cases 
relied  upon  and  cited  by  counsel  for  plain- 
tiffs in  error  are  based  upon  felony  indict- 
ments, and  not  misdemeanor  Indlctmeats,  as 
a  rule.  All  courts  are  more  careful  in  ex- 
tending tbe  doctrine  of  liberal  construction 
In  f^ony  than  in  misdemeanor  cases. 

[3]  The  only  other  assignment  necessary  to 
refer  to  is  based  on  the  contention  that  the 
verdict  of  guilty  is  not  sustained  by  suffldent 
evidence  as  to  the  plaintiff  In  error  Johnson. 
The  proof  on  behalf  of  the  state  was  uncon- 
tradicted, and  established  the  fact  that  John- 
son was  in  the  place  on  the  date  alleged; 
that  he  paid  off  one  of  the  dealers  and  a 
watchman;  that  he  procured  money  from 
one  portion  of  the  room  and  delivered  It  to 
a  dealer  who  was  conducting  a  game  in 
another  portion  of  the  room;  and  otherwise 
interested  himself  tn  the  conducting  of  the 
game.  He  did  not  deny  these  facts,  and  no 
one  in  his  defense  denied  them. 

We  are  af  opinion  that  in  the  absence  of 
any  contradiction  whatever  of  these  facts, 
that  the  verdict  of  the  Jury  was  properly 
sustained  by  the  trial  court;  and  we  cannot 
disturb  it  on  appeal.  ■ 

DOYLB  and  FUBUAN,  JJ.,  concur. 

(70  Or.  S»)  ' 

O'CONNOH  V.  TOWBT  et  bL  (FOX, 
Intervener). 
(Supreme  Court  of  Oregcai.  April  14,  1914.) 

1.  Appeal  and  Bbbob  ($  635*)— Dismissal— 

Gbolnos. 

That  tbe  record  on  appeal  does  not  coDtain 
■II  the  evidence  iotroduced  upon  the  trial,  nor 
^  mflScicDt  to  enable  tbe  court  to  review  tbe  reuse. 
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la  not  a  ground  for  dismissal  of  the  appeal, 
bat  only  for  refusal  to  consider  an;  matter  vth- 
M  than  the  sufBcienvy  of  tbe  pleadings, 

[Ed.  Note.— For  otJier  cases,  see  Appeal  and 
Error,  Genu  Dig.  {{  228^  2776-27^.  2329; 
Dec  Dig.  I  635.'J 

2.  Appeal  and  Erbob  (8  681*)— Begobd— Ab< 
BTEACT— Requisites. 

Voder  L.  O.  Ii.  {  564,  as  amet^ed  tv.Laws 
1918,  p.  618,  requiring  the  appellant  to  file  a 
transcript  or  such  an  abstract  as  the  law  &r  tbe 
rules  of  the  appellate  court  may  require,  to- 
gether with  a  copy  of  the  judgment  or  decree, 
tbe  notice  of  appeal,  and  proof  of  tervke  there- 
of, and  of  the  undertaking  on  appeal,  it  is  not 
necessary  that  the  abstract  contam  tbe  findings 
of  fact,  conclusiouB  of  law,  and  ootice  of  and  un- 
dertaking on  appeal ;  It  being  sufficient  that  tbe 
transcript  contains  these  records. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2675-2581,  2596,  2601; 
Dea  Dig.  |  581?] 

3.  Appeal  and  Ebbob  (S  385*)— Undebtakiso 
—Signature  of  Appellant. 

Under  h.  O.  L.  S  551,  requiring  tbe  under- 
takfaiK  of  the  appellant  with  one  or  more  rare* 
ties,  it  is  not  necessary  that  the  undertaking  be 
signed  by  the  appellant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2020,  2021,  2057;  Dec. 
Dig.  i  385.*] 

En  Banc.  Appeal  from  Circuit  Court, 
Multnomah  County;  Henry  E.  McGinn,  Judge. 

Suit  by  Carlotta  A.  O'Connor  against  Mark 
Towey,  and  Patrick  Towey,  by  J.  H.  Fox,  his 
guardian,  interrraiee.  From  the  decree  plain- 
tiff apprals.  Molloii  to  dismiss  appeal  de- 
nied. 

P.  J.  Bannon  and  J.  N.  Hart,  both  of  Port- 
land, for  appellant  Arthur  I.  Monlton,  of 
Portland,  for  respondent 

McNABZ,  J.  [1]  This  la  a  motion  to  dla- 
miss  an  appeal.  The  first  reason  assigned 
goes  to  the  Insafflciency  of  the  evtdaitiaTy 
record,  In  this:  That  the  record  filed  "does 
not  contain  all  the  evidence  Inteodnoed  ni>> 
on  the  trial  of  the  above-entitled  cause,  nor 
sufficient  thereof  to  enable  the  court  to  re- 
view the  entitled  cause."  This  la  not  a 
ground  for  the  dismissal  ot  an  appeal  from 
a  decree.  The  only  penalty  visited  upon  ap- 
pellant who  Is  responsible  for  such  a  ^tua- 
tlon  Is  the  refusal  of  the  court  to  consider 
any  matter  other  than  the  sufficiency  of  the 
pleadings.  Wyatt  v.  Wyatt,  31  Or.  534,  49 
Pac.  865;  Morrison's  Estate,  48  Or.  614,  87 
Pac.  1043. 

[2]  Another  ground  assigned  In  support  of 
the  motion  Is  that  the  abstract  of  record  does 
not  contain  the  findings  of  fact,  conclusions 
of  law,  notice  of  and  an  undertaking  on  ap- 
peal. This  is  not  necessary.  The  transcript 
contains  these  varions  records  and  docu- 
ments, which  is  conformable  to  the  practice 
prescribed  by  the  Code  iu  section  554,  L.  0. 
L.,  as  amended  by  the  laws  of  1913,  page  618. 

[3]  Still  another  ground  of  assignment 
questions  the  sntficlency  of  the  undertaking 
on  appeal,  in  this:  That  It  is  not  signed  by 
the  appellant  but  is  signed  by  two  sureties 
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who  gnaiantee  ttte  fnlflllment  of  tboae  (le- 
gations prescribed  by  sectton  661«  U  O.  Ifc 
The  statute  does  not  reqalre  the  appellant  to 
sign  an  ondertaking.  He  is  bound  by  the 
judgment;  and  the  purpose  of  the  undertaking 
is  simply  to  assure  respondent  that  appellant 
will  pay  all  damages,  costs,  uid  disburse- 
ments whidi  may  be  awarded  against  him  on 
the  appeal,  and  i^ch  guaranty  conies  not 
from  tlie  plaintiff,  but  throu^  the  medium  of 
de  sureties  who  sign  Us  boid.  Joan  Droull- 
hat  T.  Jotinr  Rottner,  Surety,  18  Or.  483,  11 
Paa  221;  Elliott  t.  Boaortb,  02  Or.  891,  97 
Pac  632. 

One  otiier  reasini  is  g^ven  why  the  appeal 
should  be  dismissed,  but  we  deem  It  onlmpor- 
tant 

The  motion  to  dismiss  this  appeal  must  be 
disallowed. 

(70  Or.  4m 

THURMAN  et  ox.  r.  HULTNOBfAH  G0T7N- 
TY  et  al.  (SELLOQQ  et  sL, 
InterreoerB.)! 

(Sapreme  Court  of  Oreson.   April  14,  1914J 

1.  DEDICAnON  ({  SO*)— OFEBATXOn  ARD  BF- 

racT— Peopbbty  Included. 

The  ground  on  the  Boutb  side  of  a  street 
attempted  to  be  Included  in  a  boulevard  formed 
by  the  widening  of  the  atreet  20  feet  on  each 
side  is  not  affected  by  a  deed  of  dedication  of 
property  on  the  north  aide  of  the  street  bounded 
on  the  south  b;  the  north  line  of  the  boulevard, 
though  at  the  time  of  the  dedication  the  gran- 
tors owned  the  land  on  t>oth  aidea  of  the  atreet 

(Ed.  Note.— For  other  cases,  aee  Dedication, 
Cent  Dig.  »  91-94:  Dig.  {  60.*] 

2.  DBDicATion  (I  00*)— Stbbbw— TAOAXioir  or 

Plat. 

Whatever  effect  the  Tscation  of  a  plat  on 
the  north  side  of  a  street  may  bare  on  the  por- 
tion of  lota  on  that  aide  of  the  atreet  which  is 
included  in  an  attempted  widening  of  the  atreet, 
it  has  no  effect  on  lots  south  of  the  atreet 

[Ed.  Note.— For  other  cases,  aee  Dedication, 
Cent.  Dig.  {|  91-94;  Dec  Dig.  S  60.*] 

8.  BinintKT  DoHAin  (I  ISO*)  —  Pbocke&ihqs 
TO  Take  Pbofbbtt— notice  to  Owners. 
Under  a  city  charter  provision  reouiring  no- 
tice to  owners  of  proceedings  to  condemn  land 
for  B  atreet  extension,  an  owner  who  is  given  no 
notice  is  not  bonnd,  and  a  conveyance  according 
to  the  old  plat  takes  to  the  original  line  of  the 
street 

[Ed.  Note.— For  other  cases,  aee  Eminent  Do- 
main, Cent  Dig.  |  489;  Dec.  Dig.  }  180.*] 

4.  Eminent  Domain  ({  167*)— Pbocbedinqb  to 
Take  Pbopebtt— Statutobt  Pbovisions. 
A  city  in  eminent  domain  proceedings  la  an 
inferior  tribunal,  and  mast  strictly  comply  with 
the  Btatute,  or  Its  acta  are  void. 

[Ed.  Note.— For  other  cases,  aee  Eminent  Do- 
main. Cent  Dig.  H  4S1-156;  Dec  Dig.  1 
167.*] 

Department  2.  Appeal  from  Circuit  Court, 
Multnomah  County;  Henry  E.  McGinn, 
Judge. 

Suit  by  R.  E.  Thurman  and  another  against 
Multnomah  Connty  and  another,  and  W.  S. 
Kellogg  and  others  intervene.  From  a  de* 
cree  for  plaintiffs,  defendants  and  Intenren- 
ers  appeal.  Affirmed. 
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The  defendant  cUy  of  St  Johns  claiming 
that  what  was  shown  on  Miner's  addition  as 
■Hlth  SL"  has  been  enlarged,  20  feet  taken 
from  adjoining  property  on  both  the  north 
dde  of  the  street  and  on  the  south  stdsb  and 
the  name  changed  to  "Willamette  tKmleTard," 
the  plaintiffs,  being  the  owners  of  lot  1,  blod^ 
22,  of  Miner's  addition,  bring  this  suit  to 
quiet  their  title  thereta  The  lot  In  qiies- 
tlon  as  platted  was  20  100  feet  Whoi 
that  addition  was  laid  out  and  platted,  what 
is  now  known  as  Willamette  boulevard,  being 
claimed  as  100  feet  wide,  was  dedicated  by 
Miner  in  said  plat  as  Sixth  street,  whidi  was 
only  60  feet  wide.  It  is  now  contended  by 
plaintiffs  that  Sixth  street  is  the  only  public 
easement  A.  L.  Miner  platted  and  dedicated 
Che  A.  L.  Miner's  addition  December  10, 1S80, 
whidt  included  the  land  over  which  Willa- 
mette boulevard  was  afterward  attempted  to 
be  located,  and  the  lots  on  either  aide  of 
Sixth  street  attempted  to  be  condemned 
thareft>r.  Thereafter  althoivh  it  does  not 
appear  when  or  how,  the  portion  of  A.  H 
Miner's  addition  north  of  the  north  line  of 
Sixth  street  was  vacated  and  thrown  Into 
acreage,  and  prior  to  February  17,  1002, 
Hartmon,  Thompson  ft  Powers  became  the 
owners  of  both  that  portion  of  Miner's  ad<U- 
tlon  so  vacated  and  the  portion  of  that  addi- 
tion south  of  the  north  line  of  Sixth  stre^ 
On  that  day  they  platted  into  tracts  and 
streets  as  St  Johns  Heights  the  part  of  Mi- 
ner's addition  which  had  been  vacated,  and 
which  was  descrit>ed  by  metes  and  bounds, 
including  only  the  ground  north  of  the  north 
line  of  Willamette  boulevard,  and  leaving  ont 
of  the  plat  the  south  20  feet  of  the  lots  bor- 
dering on  the  north  of  Sixth  street  and  sup- 
posed to  be  in  the  boulevard.  Thus  it  re- 
mained when  plaintiff  acquired  title  to  lot  1 
of  block  22  of  Miner's  addition,  unless  It  was 
affected  by  adverse  user,  or  by  the  effort  of 
the  city  of  Albina  to  condemn,  on  the  south 
of  Sixth  street  the  north  20  feet  of  the  lots 
mentioned.  The  defendant  the  city  of  St 
Johns  answered  the  complaint  alleging  the 
widening  of  Sixth  street  to  100  feet  taking 
20  feet  off  of  lot  1,  block  22,  by  the  city  of 
Albina,  as  well  aa  20  feet  off  the  south  side 
of  the  lots  north  of  Sixth  street ;  also  alleging 
title  iQ  the  dty  to  the  iMUlevard  by  adverse 
user,  and  a  dedication  by  Hartman,  Thomp- 
son &  Powers  by  their  platting  of  St  Johns 
Heights.  Defendants  Keilogg  and  Ross  ap- 
peared ^  as  interveners,  claiming  that  they 
owned  lots  on  the  north  side  of  the  iKtulevard, 
and  would  be  Injured  if  the  street  should  t>e 
coDfloed  to  Sixth  street ;  it  being  only  60  feet 
wide.  From  a  decree  for  plainUfls,  defend- 
ants a)H)eaL 

.  O.  J.  Oatzmyer,  of  St  Johns,  for  appellants 
Multnomah  County  and  another.  George  J. 
Perkins,  of  Portland,  for  appellants  inter- 
venera  H.  E.  Collier  and  W.  B.  Thomas 
both  of  Portland  (Collier  ft  Collier  and  Cham- 1 
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berlaln,  Tbomaa  &  Kraemer.  all  of  Portland, 
on  the  brief),  for  resjwndeuta. 

BAKIN,  J.  (after  statins  the  fttcta  as 
above).  [1]  Tbe  grouna  .attempted  to  be  in- 
clnded  In  tbe  boulevard  Is  not  affected  by 
the  dedication  <tf  St  Johns  Heights  by  Hart- 
DMU,  Thompson  ft  Powers  on  the  17tb  day  of 
February,  1002,  for  tiie  reason  that  the 
giKmnd  platted  extended  south  only  to  tbe 
north  line  of  Willamette  boulevard,  and  does 
not  dedicate  tbe  boulevard  or  any  ground  In* 
duded  in  It  The  only  question  tliat  might 
be  considered  open  for  discussion  In  regard 
tbereto  Is  whether  Hartman,  Thompson  ft 
Powers,  havihg  marked  upon  Its  plat  some  of 
tbe  Unea  of  blocks  SI,  22,  iS,  and  24,  and  the 
Intervening  streets,  and  the  Willamette  bou- 
levard as  bounding  or  adjoining  tbe  ground 
platted,  and  at  the  time  of  filing  tbe  plat 
owning,  also,  tbe  ground  south  of  the  St 
Johns  Belghts,  are  bound  to  a  dedication  of 
such  boulevard  or  street  Tbe  deed  of  dedi- 
cation of  St  Johns  Heights  has  no  relation 
to  said  boulevard,  nor  does  It  affect  any  land 
except  tbat  bounded  by  Its  terms.  There  was 
no  purpose  to  affect  the  original  dedication 
or  plat  of  A.  Ifc  Miner's  addition  south  of  tbe 
north  line  of  Sixth  street,  and  the  court  can- 
not now  give  it  such  effect  Plaintiffs'  deed 
from  Hartman,  Thompson  &  Towers  de- 
acrlbea  the  property  in  question  In  this  case 
by  the  original  plat,  upon  which  plaintiffs 
have  a  right  to  rest  their  title. 

[2, 1]  What  effect  the  vacation  of  the 
ground  now  covered  by  the  St  Johns  Heights 
and  tbe  dedication  thereof  by  Hartoian. 
Thompson  &  Powers  has  on  the  portion  of 
the  lots  extending  south  of  the  north  line  of 
the  boulevard,  namely,  to  the  north  line  of 
Sixth  street,  is  immaterial  here,  and  we  do 
not  decide ;  but  It  lias  no  effect  upon  the  Iota 
In  block  22  of  A.  L.  Miner's  addition.  There- 
fore no  part  of  lot  1,  block  22,  was  dedicated 
to  tbe  public  as  a  street,  and  tbe  record 
shows  that  the  whole  of  lot  1,  block  22,  hns 
at  all  times  remained  In  the  exclusive  posses- 
sion of  plaintiffs  and  their  grantors.  It  has 
not  been  acquired  by  the  city  by  adverse  user, 
and  the  question  to  be  determined  Is  whether 
the  lot  has  been  acquired  by  the  public  by 
the  exercise  of  eminent  domain,  which  was 
attempted  by  tbe  dty  of  Alblna  under  section 
82  of  its  charter,  of  date  February  20,  1889, 
p.  258,  and  section  83  thereof,  as  amended 
Februaiy  20,  1891.  p.  MS.  Said  section  82. 
in  relation  to  widening  streets  and  condemn- 
ing private  property  therefor,  provides  that 
within  60  days  from  the  adoption  of  the  anr- 
Teyor's  report  the  council  shall  appoint  view- 
ers to  assess  damages  accruing  to  tbe  owners 
of  the  ground  taken  and  benefits  resulting  to 
the  owners,  and  **BhaU  assign  a  day  and 
place  for  them  to  meet  and  shall  cause  a 
notice  to  be  given  •  •  *  and  the  police 
Judge  aball  send  by  mall  postpaid  a  copy  of 


sncb  notice  to  each  owner  of  property  affect- 
ed by  such  turoceedlng."  There  Is  no  provl- 
don  in  the  charter  as  to  what  notice  must 
be  given  to  the  owner,  that  is,  for  what 
length  of  time  before  the  meeting  of  the  view- 
ers; but  the  tBcovA  Is  entirely  silent  as  to 
tbe  givliv  of  any  notice  by  the  police  Judg» 
to  owners,  and  therefore  Miner  was  not 
bound  by  the  attempted  condemnation  of  a 
portion  of  lot  1,  block  22.  When  Hartman, 
Thompson  ft  Powers  conveyed  to  plaintiffs,, 
they  simply  conveyed  the  lot  as  platted  la 
Miner's  addition.  Therefore  plaintiffs  took 
the  whole  lot,  and  are  entitled  to  have  it  qui- 
eted as  prayed. 

[4]  Tbe  in  onlnent  domain  proceed- 
ings Is  an  Inferior  tribunal,  and  must  strictly 
comply  with  every  prerequisite  of  the  stat- 
utb  If  It  does  not.  Its  acts  are  void.  N.  P. 
T.  Co.  T.  Portland,  14  Or.  24. 13  Pnc.  703.  70SL 

The  decree  of  the  trial  court  la  affirmed. 

McBRIDE,  a  J.,  and  BEAM  and  McXARZ. 
JJ.,  concur. 

m  Or.  fiU» 

KUO&ENBERO  v.  DUBKEE  et  a1.t 

(Supreme  Coart  of  Oregon.    April  14,  1914.> 

Bbokebb  (I  31*)— Relations  to  Fbinctpal-* 
VALiorrr  or  Contbact. 

Where  a  real  estate  agent  was  anthorizcd 
to  sell  8  house  and  lot  at  a  certain  price,  the- 
purchaser  to  assume  the  street  improvemeDt  as- 
sessments, and  drew  a  contract  of  bdIc,  omitting- 
refurence  to  the  assessments,  which  tbe  owocr 
signed  without  having  noticed  tbe  omission, 
which  contract  was  made  by  the  agent  for  his- 
owD  benefit  with  a  third  person,  tt  was  not 
binding  on  the  owner,  and  will  be  canceled  at 
bis  suit. 

[Ed.  Kote.— For  other  cases,  see  Brokerib. 
Cent  Dig.  |  24;  Dec  Dig.  |  31.*] 

Department  2.  Anwal  from  Circuit  Court,. 
Multnomah  County;  B.  G.  Morrow,  Judges 

Suit  1^  William  Knckeaberg  against  WU- 
ma  W.  Dniliee  and  another.  From  a  decree- 
for  plaintiff,  defendants  appeal.  Affirmed. 

This  Is  a  suit  to  cancel  a  contract  of  sale- 
as  a  cloud  ultoD  the  plaintlfTs  title  to  lot  7^ 
block  1,  East  Irvlngtoo  addition,  Portland,. 
Or.  The  dreult  court  rendered  a  decree  ia. 
favor  of  plaintiff,  and  defendants  appeal 
therefrom. 

The  controversy  arises  out  of  the  follow- 
ing facts:  On  September  6,  1011,  plaintiff 
executed  the  following  Instrument :  "To 
John  P.  Weston:  For  a  consideration  of  one 
(^1.00)  dollar,  tbe  receipt  of  which  is  hereby 
acknowledged.  I  hereby  appoint  you  my  ex- 
clusive agent  to  make  sale  of  the  real  prop- 
erty described  as  house  and  lot  at  437  B. 
25th  Street  North,  lot  00x100,  for  the  price- 
of  $1,900.00,  upon  the  following  terms:  $1,- 
000.00  cash.  (900.00  secured  by  mortgage 
tbereon  for  4  months  at  ft  per  cent,  and  you 
are  hereby  authorized  to  accept  a  deposit 
to  be  applied  on  the  purchase  price  aud  to 
execute  a  binding  contract  of  sale  on  my  be- 
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half.  I  agree  to  pay  you,  my  said  ageut,  the 
regular  commission  fixed  by  the  Portland 
Realty  Board,  or  $75.00,  if  a  sale  Is  made 
during  the  Hfe  of  this  contract,  and  to  con- 
vey said  property  to  the  purchaser  by  good 
and  sufficient  deed.  I  also  agree  to  furnish 
satisfactory  abstract  of  title.  This  contract 
to  continue  and  Including  October  6th,  1911." 
Plaintiff  alleges  in  effect:  That  the  agree- 
ment with  Weston  was  that,  in  addition  to 
the  sale  price  named,  the  purchaser  should 
assume  and  pay  assessments  on  the  property 
for  street  improvements  amoimtlng  to  $326.- 
50.-  That  Weston  pretended  to  reduce  the 
agreement  to  writing,  and  wrongfully  and 
intentionally  left  the  street  assessment  provi- 
sion out  of  the  agency  contract  which  be  rep- 
resented to  plaintiff  contained  all  the  terms 
of  the  agreement,  and  that  plaintiff  believing 
the  same  and  relying  thereon  signed  the 
writing  as  prepared.  That  on  October  6. 
1011,  defendant  Weston  fraudulently,  and 
with  Intent  to  cheat  and  defraud  plaintiff 
and  secure  his  property  for  a  less  sum  than 
had  been  agreed  upon  (as  plaintiff's  agent 
and  in  his  name),  pretended  to  make  and 
execute  In  writing  a  contract  of  sale  of  the 
real  estate  In  question  to  defendant  Wilma 
W.  Durkee  at  the  price  of  $1,900,  less  $75 
commission,  payments  to  be  made  as  follows : 
$100  upon  the  execution  of  the  contract; 
$825  on  October  11,  1911;  and  for  the  bal- 
ance Wilma  - W.  Durkee  agreed  to  assume 
$900  of  a  certain  mortgage  of  plaintiff.  That 
this  contract  was  acknowledged  by  her  and 
recorded  in  the  deed  records  of  the  county 
and  is  a  cloud  upon  the  title  of  plaintiff. 
That  defendant  Wilma  W.  Durkee  is  a  mere 
figurehead  In  the  deal,  and  holds  whatever 
interest  she  has  under  the  pretended  agree- 
ment for  Weston.  That  said  recorded  con- 
tract Is  not  in  accordance  with  the  terms  of 
the  sale  Weston  was  authorized  to  make  nor 
in  accordance  with  the  agency  c<»itract  set 
out  above.  D^endants  answered  and  denied 
the  fraud,  admitted  the  contract  with  Durkee, 
and  alleged  In  substance  that  plaintiff  had 
agreed  to  accept  Weston,  hia  agent,  as  a  pur- 
chaser of  the  property,  and  is  estopped  to 
say  that  Weston  is  not  a  satisfactory  pur- 
chaser ;  that  Wilma  W.  Durkee  is  not  bound 
to  pay  or  assume  the  street  assessment. 
They  pleaded  a  tender  made  on  October  11, 
1911,  of  $1,000,  as  per  the  sale  agreement,  an 
offer  to  assume  the  mortgage  to  the  extent  of 
$000  or  execute  a  new  one  for  that  amount, 
and  asked  that  the  contract  ot  sale  be  en- 
forced. 

WllUam  Knckenb^j^  plaintiff,  testified  In 
substance  that  Weston  came  to  his  house  and 
asked  If  the  property  was  for  sole ;  tlut  the 
latter  agreed  that  he  could  sell  it  for  $1,000 
above  the  street  Improvements,  out  of  which 
his  commlsEdoQ  of  $75  was  to  be  taken ;  that 
Weston  asked  how  much  the  street  Improve- 
ments were,  and  tbat  he  told  the  boy  to  look 
it  up;  that  he  said  that  he  knew  It  was  $326 


and  some  cents ;  that  Weston  said  he  would 
come  down  to  the  store  and  draw  the  con- 
tract to  that  effect;  that  he  drew  the  con- 
tract, and  that  he  (Knckenberg)  read  It ;  that 
they  were  busy  at  the  time ;  that,  after  Wes- 
ton was  gone,  he  looked  It  over  again  and 
noticed  that  the  former  did  not  put  the  street 
assessment  matter  In  the  contract;  that 
three  days  before  the  contract  expired  Wil- 
ton came  and  wanted  an  abstract  of  title; 
that  "he  didn't  .wrote  down  the  street  im- 
provements which  is  supposed  to  be  in  there; 
therefore  I  was  afraid  to  let  him  have  it;" 
that  Weston  wanted  to  make  a  sale  and  he 
went  to  his  lawyer  then. 

William  Kuckenberg,  Jr.,  son  of  plaintiff; 
testified  to  the  effect :  That  at  the  time  the 
malter  of  sale  was  talked  about  at  the  store, 
by  plaintiff  and  Weston,  when  they  came 
down  to  the  street  improvements  Weston 
said:  "How  much  are  the  Improvements  1" 
That  he  told  him  it  was  $326,  and  some 
cents.  That  Weston  wrote  the  contract,  and 
that  he  started  to  read  one,  but  was  inter- 
rupted several  times  by  customers.  That 
they  finally  signed  them,  and  that  when  Wes- 
ton was  gone  it  was  noticed  that  be  had 
omitted  the  street  Improvements.  It  appears 
that  the  contract  of  sale  was  first  written 
with  Weston's  name  Inserted  therein,  which 
name  was  afterwards  changed  to  Mrs.  Dur- 
kee. The  evidence  tends  to  show  that,  when 
the  matter  first  came  up,  Weston  said  that 
he  knew  about  the  street  assessment.  The 
contract  for  the  sale  was  first  written  and 
submitted  to  plaintiff  with  a  provision  that 
the  purchaser  should  pay  a  street  assessment 
of  $300.  Plaintiff  would  not  consent  to  a  re- 
duction of  the  amount,  and  defendant  Wee- 
ton  declared  that  he  would  stand  on  the 
agency  controcL  The  $300  claim  was  after- 
wards stricken  out  John  P.  Weston,  one  of 
the  defendants,  testified  to  the  purport  that 
he  tendered  plaintiff  $1,000  pursuant  to  the 
sale  contract,  and  that  the  same  was  refus- 
ed; that  they  objected  because  the  street 
Improvements  were  not  provided  for.  He 
did  not  touch  upon  the  matter  relating  to  tbe 
agency  contract  It  further  appears  from 
the  evidence  that  the  abstract  of  title  was 
obtained  October  5,  1911 ;  that  Weston's 
money  was  tendered ;  that  Mrs.  Durkee  sign- 
ed the  contract  at  the  request  of  Weston. 

George  Rossman,  ot  Portland  (Wilson  k 
Neal,  of  Portland,  on  the  brief),  for  appel- 
lants. Otto  J.  Kraemer,  of  Portland  (Cham- 
berlalo,  Thomas  &  Kraemer,  and  Lester  W. 
BumjAreys,  all  of  Portland,  on  the  brieOy 
for  respondent. 

BEl^,  J.  (after  stating  the  facts  as  above). 
It  Is  c<mtended  by  counsel  for  defendants  that 
there  was  error  In  oTerruling  the  demurror 
to  plaintiff's  complaint  and  In  rendering  a 
decree  in  favtur  of  plaintiff.  The  same  ques- 
tions are  Involred  In  each  ptopotfdon,  and 
they  may  be  considered  together.  It  Is  clear 
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ttkat  Weston  was  tlie  real  party  in  interest  In 
tbe  contract  of  tMiie.  When  the  plalutlff  ap- 
pointed Weston  as  his  agent  to  sell  the  real 
estate  and  signed  the  agency  contract,  a 
fiduciary  relation  was  created  between  them. 
Good  faith  and  loyalty  to  ids  prindpal  re- 
quired Weston  to  act  solely  in  the  interest  of 
Kuckenberg,  and  he  could  not,  without  tbe 
full  knowledge  and  free  consent  of  the  lat- 
ter, become  the  purchaser  of  the  pr<^>erty 
either  directly  or  through  the  medium  of  a 
third  person.  Weston  was  bound  to  disclose 
to  ills  principal  the  exact  nature  of  hla  in- 
terest in  the  purchase  and  all  material  facts 
connected.  The  mere  fact  of  purchase  by 
Sfuch  agent  makes  the  contract  prima  fade 
Toldable.  In  order  to  sustain  the  sale^  the 
burden  was  upon  Weston  to  show  that  Kuck- 
enberg, with  a  full  knowledge  of  all  the  facts, 
consented  to  such  a  sale,  and  tliat  the  same 
was  fair.  This  he  has  wholly  failed  to  do. 
Instead  of  consenting,  plaintiff  objected,  on- 
IcBs  the  street  lien  was  paid  by  tiie  purchaser. 
TUIeny  v.  Wolverton,  46  Minn.  256,  48  N.  W. 
908;  Rochester  v.  Levering,  104  Ind.  562,  4 
N.  £.  203  ;  31  Cyc  1437  et  seq.;  Mechem  on 
Agency,  |  643 ;  Franck  v.  Blazler,  133  Pac. 
800,  802;  Savage  v.  Savage,  12  Or.  450,  470. 
8  Pac.  754.  The  plalntUT  desired  to  sell  the 
real  estate  in  question  for  the  price  of  $1,900, 
besides  the  street  assessment  thereon  of 
$326.50.  Weston  drew  the  agency  contract  au- 
thorizing the  sale.  Tbe  provisions  in  regard 
to  the  purchaser  assuming  or  paying  the 
street  Hen  was  omitted  fKxu  the  contract 
through  the  fault  of  Weston.  As  tbe  evi- 
dence shows,  Kuckenberg  never  consented 
that  Weston  or  any  one  else  should  become 
the  purchaser  of  the  property  for  $1,900,  or 
tbe  amount  for  which  the  contract  of  sale 
was  made,  without  such  purchaser  assuming 
or  paying  for  the  street  improvement.  The 
contract  executed  by  Weston,  as  agent.  In  the 
name  of  plaintifl,  was  unauthorized.  It  was 
made  for  Weston's  benefit.  Mrs.  Dnrkee  has 
no  Interest  In  the  same  except  for  Weston. 
It  would  be  inequitable  to  allow  Weston  to 
take  an  advantage  to  the  amount  ot  $326.50 
by  virtue  of  tbe  agency  ccmtract  Plaintiff 
bad  a  right  to  rely  upon  Weston,  as  bis  agent, 
to  properly  prepare  the  egreem^t  accwdlng 
to  the  undisputed  terms  of  sale  which  Kuck- 
enberg stated  to  him  when  he  came  to  the  lat- 
ter's  house  and  inquired  If  the  property  was 
for  sale.  In  his  testluumy  Weston  does  not 
contradict  the  statements  of  plaintiff  and 
his  son  in  regard  to  the  terms  ot  sale;  that 
is,  that  the  street  lien  should  be  paid  by  the 
.  purchaser  in  addition  to  the  $1,900.  D^end- 
.  ant  Weston  now  seeks  to  take  advantage  of  his 
own  wrong  In  not  properly  drawing  the  con- 
tract, and  asks  that  such  an  unfair  proceed- 
ing be  sanctioned  in  a  court  of  conscience  by 
enforcing  a  contract  of  sale  made  in  his  own 
interest  against  the  protest  of  his  prlnc^l 
made  when  the  matter  of  the  contract  of  sale 
was  first  broached.  PlalnUff  has  never  rati- 


fied  the  contract  In  any  way.  This  case  is  not 
like  that  of  Hawkins  v.  Hawkins,  50  Cut 
558,  and  other  cases  relied  upon  by  defend- 
ants' counsel,  where  no  relation  of  especial 
trust  or  confidence  exists  between  parties  en- 
tering into  a  contract  written  by  one  of  them. 
Weston  bad  Mrs.  Durkee  sign  the  contract  of 
sale  for  bim  in  order  to  conceal  from  Kucken- 
berg the  true  nature  of  the  same;  that  he  was 
the  real  purchaser.  A  court  of  equity  should 
not  enforce  the  contract  Oar  view  upon  this 
phase  of  the  case  renders  It  unnecessary  to 
consider  the  other  questions  raised  and  ar- 
gued. The  contract  should  be  canceled. 

Tbe  decree  of  tbe  lower  court  was  rl^t, 
and  It  is  affirmed. 

UcBRXDE,  a  J.,  and  &AKIN  and  Mo- 
MABX,  33^  ooncnr. 

SCIBOB  V.  OBEGON-WASHINOTON  B.  & 
NAVIGATION  CO. 
(Supreme  Court  of  Oregon.  '  April  7,  1014.) 

1.  COBFOBATIONB   ^  S13*)— AOTIOHB— FUBAD- 

iNo— Acre  op  Aokhts. 

In  an  action  against  a  corporation  fbr  an 
act  committed  by  its  agent,  the  acts  are  to  be 
alleged  aa  tbe  acts  of  the  corporation,  and  It  is 
not  necessary  to  allege  that  they  were  commit- 
ted by  aa  agent,  or  who  was  the  agent,  or  tbe 
facts  showing  that  the  acts  were  within  the 
scope  of  the  agent's  employment. 

lEd.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  IS  2017-2027,  2031-2034,  203^-2045; 
Dec  Dig.  f  lil3.»] 

&  Appeal  and  Ebbob  (|  1061*)— Rsvnw  — 

Refusal  or  Nonsuit. 

Though  the  plaintiff  did  not  prove  a  csusr 
sufficient  to  be  submitted  to  the  jury,  the  denial 
of  a  nonsuit  will  not  be  disturbed  if  the  tcsti- 
mony  afterward  supplies  the  omission. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $S  4137,  4209-4211 ;  Dec  Dig. 
i  1061.»1 

a.  Judgment  <S  190*)  —  Tbial  or  Issues  — 
Judgment  NoTwrniBTANDiNo  Vkbdict. 
Tbe  motion  for  judgment  notwithstandine 
the  verdict,  authorised  by  L.  O.  Ia  |  202,  is 
only  to  permit  a  party  to  take  advantage  of  er- 
ror which  has  not  before  been  assigned,  and 
cannot  be  used  -to  raise  a  question  which  has 
been  included  In  a  motion  for  nonsuit. 

[Ed.  Note.— For  other  cases,  see  judgment. 
Cent  Dig.  H  867-875;  Dec  Dig.  |  190.*r^ 

4.  Pleading  (|  364*)— Motions  —  Striking 
out  Portion. 

There  was  no  error  In  strlkhiK  out  of  the 
answer  an  allegation  in  detail  which  was  also 
included  la  a  statement  In  general  language  un- 
der which  proof  of  all  facts  suggestra  by  the 
matter  stricken  out  was  admitted,  except  an 
item  as  to  which  there  was  no  suggestioB  in  the 
evidence. 

lEd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  K  1156-1162;  Dec  Dig.  |  364.*] 

6.  Evidence  ($  333*)— Discharoe  or  Shbr- 
ut's  Deputy— Kecobd. 

In  an  action  against  a  corporation  for  in- 
juries Inflicted  by  a  watchman  who  bad  been 
appointed  a  special  deputy  sheriff  in  making  an 
arrest,  the  admissioa  in  evidence  of  the  record 
o(  the  sheriff's  office  to  show  the  discharge  of 
the  watchman  as  a  deputy  before  the  acts  com- 
plained of,  by  a  notation  in  red  iak.  "Canceled 
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9—22—11  by  order  E.  W^"  over  tbe  brief  entry 
Bbowing  the  appoiotinent,  was  not  error;  the 
nppofntmeot  of  deputies  authorized  by  L.  O.  U 
fl  1036.  1037,  contiouioe  in  force  at  the  pleas- 
ure of  the  Bheriff,  and  being  terminable  even  by 
oral  notice,  and  without  regard  to  any  reQaest 
for  the  discharee. 
[Ed.  Kote.— For  other  cases,  see  Frideuce. 

Cent.  Dig.  »  m7-i:i&7,  U59-1265;  Dee.  Dig, 

i  838.*] 

6u  FaLSK    IlCPBISONHENT    ((    IS*)  — PeBSONB 

LiABLB— Scope  of  Euploticbnt. 

A  watchman  employed  by  a  railroad  com- 
pany to  prevent  property  from  being  stolen 
from  its  yards  was  within  the  scope  of  his  au- 
thority in  following  the  thief  to  his  home,  where 
other  property  of  the  railroad  of  the  same  Itind 
was  found  stored,  and  in  arresting  a  person 
found  there  ffuardina  the  propertj,  and  the  rail- 
road was  liable  if  Be  did  thia  in  an  nnlawftil 
manner. 

[Ed.  Note.— For  other  cases,  see  False  Im- 
prisonment, Cent  Dig.  |S  6-67;  Dec  Dig.  | 

7.  AbREST    (i  68*)— IlfBTBUCTIONS— ACTB  IN 
Making  Abbest. 

An  instruction  as  to  the  amount  of  force 
an  officer  may  use  in  making  an  arrest,  that  he 
need  not  have  acted  according  to  the  high  stand- 
ard of  a  cool,  collected  man,  nor  would  it  be 
enough  that  his  conduct  was  that  of  a  man 
that  was  excitable,  indiscreet,  and  unnatural, 
but  that  the  atandard  is  the  conduct  of  ordina- 
rily pmdoit  men  nnder  the  wlatliig  ebconi' 
atances,  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Arreit»  Cent 
Dig.  H  166-169;  Dec.  Dtgr?  68.*] 

8.  Marteb  and  Servant  ({  832*)— Injubt  to 
Third  Person— PuNixm  Dahaoes—Quks- 

TIOW  FOR  JUBT. 

In  an  action  against  a  railroad  for  Injuries 
caused  by  a  watchman  in  malcing  an  arrest,  al- 
ugatioDs  in  the  answer  justifying  the  acts  of 
the  watchman  were  sufficient  to  go  to  the  lory 
on  the  question  whether  the  railroad  company 
ratified  the  watchman's  acts  so  as  to  aotlioriie 
the  recovery  of  punitive  damages. 

[Ed.  Note.— For  other  cases,  see  Master  and 
^ant,  Cent  Dig.  H  1274^;  Dea  Dig.  | 

Department  Z  Appeal  from  Circuit  Oonrt, 
Afnltnomah  County ;  Henry  Ek  McGinn, 
Judge. 

Action  by  Walter  Scibor  against  tbe  Ore- 
gon-Washington Railroad  &  Navigation 
Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

This  is  an  action  for  personal  Injnriea  re- 
ceived during  an  arrest  of  the  plaintiff.  In 
connection  with  its  transportatiou  business 
the  defendant  owns  terminal  yards  at  Al- 
bina,  Portland,  condsting  of  200  or  300  acres 
covered  with  traclis  and  side  tracks,  used  in 
breaking  up  freight  trains  received  from  out- 
side points,  and  for  making  up  trains  to  be 
moved  out  of  Portland.  While  in  the  yard 
loaded  cars  bad  frequently  been  broken  open, 
and  goods  stolen  therefrom.  During  Feb- 
ruary, 1012,  defendant  kept  watchmen  in  the 
yard  day  and  night  to  prevent  such  depreda- 
tions. Some  of  the  watchmen  were  appoint- 
ed special  deputy  sheriffs  on  the  request  and 
at  the  expense  of  the  defendant  in  order  that 
they  might  have  authority  to  arrest  the  de- 
apoilers.  About  February  23d,  sod  prior 
thereto,  many  ears  loaded  with  wheat  had 


been  broken  open,  and  many  sacks  of  wheat 
stolen.  W.  A.  Mack  was  such  a  watchman 
in  tbe  employ  of  defendant,  and  had  been 
appointed  special  deputy  sheriff  for  the  pur- 
poses mentioned.  On  the  night  of  February 
23,  1912.  he  discovered  one  Thomas  Scibor 
carrying  wheat  away  from  the  yards  to  a 
point  where  were  deposited  two  other  aada 
of  wheat,  marked  with  tbe  brand  of  the 
sacks  In  defendant's  cars,  and  later  found  at 
Thomas  Sclbor'a  dwelling  about  25  or  SO 
sacks  of  wheat  similarly  marked,  hidden 
away  in  tbe  basement  At  that  time  he  also 
found  this  plaintiff,  Walter  Sdbor,  in  the 
basement  with  said  wheat  and  arrested  him 
as  implicated  In  the  larceny.  Plaintiff  re- 
sisted the  arrest, '  receiving  Injuries  and 
wounds  at  tbe  hands  of  Mackv  and  this  ac- 
tion was  brought  to  recover  damages  for  as- 
sault and  for  Injuries  received.  The  case 
was  tried  by  a  Jury  and  resulted  In  a  ver^ 
diet  for  plaintiff  In  tbe  sum  of  $2,000.  From 
a  Judgment  therefor,  the  defendant  appeals. 

Cbarlea  HL  Cochran,  of  Portland  (W.  W. 
Cotton  and  Arthur  C.  Spencer,  both  of  Port- 
land, on  the  brief),  for  appellant  0*08/ 
&  Haddock,  of  Portland,  for  respondoit 

EAKIN,  J.  (after  staUng  the  facts  as 
above).  [1]  At  the  close  of  plalntlfTa  te» 
ttmony  the  defendant  moved  for  a  Judgment 
of  nonsuit,  tbe  denial  of  which  defendant 
assigns  as  the  first  error.  Two  grounds  for 
the  motion  are  urged:  (1)  Hist  the  cook- 
plalnt  does  not  state  facts  sufficient  to  con- 
stitute a  cauae  of  action,  fn  that  It  does  not 
allege  who  was  defendants  agent  in  the  as- 
sault and  does  not  state  facts  showing  that 
such  agent  was  acting  within  the  scope  of 
his  emidoyment  when  the  arrest  was  made; 
(2)  that  the  testimony  was  not  sufficient  to 
support  the  Judgment  In  that  the  acts  of 
Mack,  who  made  the  arrest  were  not  shown 
to  be  within  the  scope  of  his  employmait 
and  therefore  cannot  bind  defendant  The 
allegation  of  the  complaint  stating  the  facts 
of  tbe  assault  is:  "That  heretofore,  to  wit 
February  23, 1912,  the  defendant  herein  will- 
fully and  maliciously  made  and  caused  to  be 
made  an  assault  upon  the  plaintiff  herein, 
and  did  willfully  and  maliciously  strike, 
beat,  maul,  and  bruise  the  plaintiff,  and 
caused  this  plaintiff  to  be  struck  with  a  dob 
or  billy  and  revolver,  and  otherwise  did  as- 
sault and  cause  to  be  assaulted  this  plain- 
tiff ;  whereupon,"  etc.  Defendant  insists 
that  this  is  a  conclusion  of  fact,  and  that  it 
la  insufficient  for  the  reason  that  it  doea 
not  state  by  whom  the  defendant  corporation 
acted,  or  allege  facts  showing  Mack's  rela- 
tion to  the  corporation,  or  that  his  acts  were 
within  the  scope  of  his  employment  Tbe 
allegation  of  the  complaint  is  sufficient  un- 
less It  Is  necessary  to  state  who  was  the 
agent  acting  for  the  defendant  and  tbe 
facts  showing  that  the  wrongful  acts  were 


other  I 


1  as*  CUM  tsple  aad  Mottoa  NUMBBR  la  Das.  XMg.  *  Aai.  Dig.  Kar-Ntt.  Scrias  *  Rep'r  Siidaxw 


Digitized  by 


Google 


Or.)  eCIBOR  T.  OREGON-WASHINGTON  R.  &  NAVIGATION  CO. 


witbln  the  scope  of  his  empIoymeDt.  We  un- 
derstand the  rule  to  be  that;. in  a  cause  of 
a<!tion  against  a  corporation  for  an  act  com- 
mitted by  its  agent,  the  acts  are  to  be  al- 
leged as  the  acta  of  the  cori>oratlOD,  and  It 
la  not  necessary  to  allege  that  they  were 
committed  by  an  agent,  or  to  state  who  was 
the  agent,  or  the  facts  that  show  the  acts 
w^ere  within  the  scope  of  the  agent's  employ- 
ment This  is  expressly  stated  in  5  PL  &  Fr. 
92.  See,  also,  Cederson  v.  Navigation  Co.,  38 
Or.  343,  62  Pac.  637,  63  Pac.  763;  SulUvan 
V.  O.  Ry.  &  N,  Co.,  12  Or.  392,  7  Pac.  508,  63 
Am.  Bep.  364.  The  complaint  Is  not  subject 
to  the  objection  made. 

[2]  As  to  the  second  objection,  that  the 
evidence  is  not  sufficient  to  support  the  Judg- 
ment, defendant  now  Indsts  that  the  motion 
for  the  Judgment  of  nonsuit  should  be  de- 
termined from  the  evidence  introduced  prior 
to  the  motion ;  but  it  has  been  held  in  many 
Oregon  cases  that.  If  the  plaintiff  did  not 
prove  a  cause  sufficient  to  be  submitted  to  a 
jury,  a  denial  of  the  motion  for  nonsuit  will 
not  be  disturbed  if  the  tratlmony  afterward 
supplies  the  omission.  Dryden  v.  Pelton- 
Armstrong  Co.,  53  Or.  418,  101  Pac.  90.  In 
this  case  the  subsequent  testimony  has  cured 
many  of  the  omissions  in  plalntifTs  testi- 
mony. 

[1.4]  The  motion  for  judgment  notwith- 
standing the  verdict,  as  provided  by  section 
202,  li.  O.  Efc,  Is  only  to  permit  the  party  to 
take  advantage  of  error  which  has  not  be- 
fore been  assigned.  The  question  raised  by 
the  motion  was  Included  in  the  motion  for 
nonsuit,  and  cannot  again  be  raised  by  this 
motion.  The  matter  stricken  out  of  the  an- 
swer on  motion  was  an  allegation  in  greater 
detail,  but  was  Included  In  the  statement  of 
the  answer  in  general  language,  namely: 
"Among  other  kinds  of  freight  received  at 
said  terminal  yards  are  hundreds  of  cars 
of  wheat,  and,  after  said  cars  have  arrived 
at  the  Alblna  terminal  yard,  the  same  have 
been  broken  up  and  a  large  amount  of  sacks 
of  said  wheat  have  been  taken."  In  the  tri- 
al this  was  recognized  as  a  sufficient  allega- 
tion to  admit  proof  of  all  the  facts  suggested 
by  the  matter  stricken  out,  except  as  to  the 
organization  of  the  thieves,  as  to  which 
there  Is  no  suggestion  in  the  evidence.  It 
was  not  error  to  strike  out  the  portion  men- 
tioned. 

[9]  Again,  it  is  alleged  to  have  been  error 
to  admit  in  evidence  the  record  of  the  sher- 
iff's office  of  the  cancellation  of  the  appoint- 
ment of  Mack  as  deputy  sheriff.  He  was  ap- 
pointed August  15,  1911,  at  the  request  of 
E.  B.  Wood,  special  agent,  Oregon-Washing- 
ton Railroad  &  Navigation  Company.  The 
sheriff's  office  keeps  a  book,  alphabetically 
arranged,  In  which  are  entered,  very  briefly, 
the  name,  address,  and  character  or  purpose 
of  tbe  appointment  of  all  deputy  sheriffs. 
Mack's  appointment  was  noted  therein  as 
follows :  "8—15—11,  Mack,  Wm.  A.,  wateh- 
mau,  O.  W.  R.  &  N.  yards.  Ex.  20a."  Upon 
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which  is  written  In  red  ink,  "Canceled  9— 
22—11,  by  order  Ed  Wood,"  which  was  tes- 
Ufled  by  W.  B.  HoUlngsworth,  chief  deputy. 
Section  1036,  L.  O.  L.,  provides  for  the  ap- 
pointment of  a  general  deputy,  and  section 
1037  provides  for  special  deputies  or  special 
agents  to  do  any  particular  act  for  him. 
The  appointment  continues  In  force  during 
the  pleasure  of  tbe  sheriff.  There  is  no  pro- 
vision of  law  as  to  how  the  authority  of  a 
deputy  shall  be  terminated,  so  that  a  dis- 
charge even  orally  is  sufficient  to  terminate 
it  Murfree  on  Sheriffs,  S|  16,  17.  It  may 
be  a  matter  of  necessity  that  the  office  keep 
some  note  of  appointments  and  cancetla- 
tlons;  but  so  far  as  this  case  is  concerned 
Mack's  authority  ceased  on  September  22, 
1911.  Whether  Wood  had  authority  to  re- 
quest the  cancellation  is  not  material,  as  the 
sheriff  had  power  and  authority  to  make  the 
cancellation  without  request  However,  the 
court's  Instructions  practically  informed  the 
jury  that  a  private  citizen's  ri^t  to  make 
an  arrest  for  a  felony  without  a  warrant  Is 
the  same  as  that  of  an  officer,  so  that  It  was 
Immaterial  whether  Mack's  appointment  bad 
been  canceled. 

[6]  Error  Is  also  assigned  In  flie  ^vlng  of 
the  following  Instmctlon :  "A  corporatton  Is 
responsible  for  the  acts  of  Its  agoits,  not  be- 
cause It  authorized  its  acts  to  be  done,  nor. 
in  tbe  doing  of  those  acts  that  tbe  agent  rep- 
resented the  corporation,  but  tbe  corporation 
Is  Uable  because  tbe  agent  was  at  the  time 
doing  its  business,  and  It  Is  a  rule  of  law 
that  one  must  so  conduct  bis  budness  as  not 
to  bring  injuzy  to  another,  and  the  principal 
IS  liable  for  tbe  acts  of  his  agent  when  the 
agent  is  doing  the  business  of  liis  principal." 
Madc's  employment  related  to  watching  de- 
fendant's property,  and  to  prevent  its  being 
stolrai.  He  was  employed  and  paid  by  the 
defendant  who  hud  him  appointed  deputy 
sheriff  that  he  might  make  arrests  if  any  one 
criminally  interfered  with  defendant's  prop- 
erty, for  which  services  he  was  to  be  paid  by 
the  defendant  Defendant  was  aware  that 
some  property  had  been  stolen  and  contem- 
plated that  other  property  would  be  carried 
off,  and  in  such  case  It  Is  not  to  be  presumed 
that  the  watchman  was  not  to  follow  the 
thieves  and  recapture  the  property,  especial- 
ly when  be  was  given  power  to  make  arrests 
In  such  cases.  In  this  ease,  when  Mack  fol- 
lowed some  of  this  property  being  carried 
away,  he  was  still  defendant's  agent  In  go- 
ing to  Thomas  Sclbor's  home,  finding  tbe 
property,  and  arresting  the  thief.  His  work 
was  not  at  any  particular  location,  nor  did 
it  confine  blm  to  one  place,  being  to  watch 
all  the  property  In  the  yard,  which  would 
necessarily  Include  recapturing  any  of  it  that 
was  being  taken  away.  It  was  defendant's 
business  that  Mack  was  put  thereto  perform. 
The  defendant  may  not  have  directed  his 
actions  nor  approved  thereof,  yet  even 
though  he  violated  Instructions,  the  defend- 
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aat  was  liable  for  fhe  wrong  If  It  was  com- 
mitted while  acting  witUn  the  aco^e  at  bis 
employment  The  only  question  is:  Was 
Made  acting  for  the  defendant  in  performing 
its  bnsiness?  If  he  was  and  did  it  in  an  un- 
lawful manner,  the  principal  is  liable.  This 
is  made  plain  in  French  t.  Cresswell,  13  Or. 
418.  11  Pac.  62.  There  is  no  su^estion  in 
the  evidence  that  Mack  did  not  have  authori- 
ty to  leave  the  right  of  way  or  yards  of  de- 
fendaut,  nor  that  he  stepped  aside  from  his 
employment  as  a  watchman,  and  was  acting 
for  the  sherUf  or  the  county.  On  the  con- 
trary, his  employment  was  not  ^mply  that 
of  a  watchman,  but  Included,  also,  the  duties 
of  deputy  sheriff  as  to  anything  necessary  to 
be  done  lu  his  employment  as  watchman, 
even  though  they  took  him  away  from  the 
cars  In  his  charge.  The  appointment  by  the 
sheriff  expressly  limited  his  powers  to  the 
particular  purpose  named  In  the  appoint- 
ment, and  expressly  exempted  the  sheriff 
from  liability  for  Ms  compe.nsatlon. 

[7]  Defendant  also  objects  to  the  Instruc- 
tions so  far  as  they  limit  the  amount  of  force 
that  may  be  used  by  an  officer  in  making 
an  arrest  to  the  amount  necessary  to  so  do, 
and  no  more.  On  this  question  the  court 
said:  "The  law  makes  reasonable  allowances 
for  the  Infirmities  of  human  judgment  under 
the  influence  of  human  passion,  and  It  does 
not  require  him  to  measure  with  methodical 
precision  the  degree  of  force  necessary  to 
arrest  a  person  or  repel  an  apparent  'attack, 
or  to  compel  submission  to  an  officer;  it 
simply  requires  all  men,  whether  under  the 
heat  of  sudden  passion  or  extraordinary  cir- 
cumstances, to  exercise  such  reasonable  dis- 
cretion In  the  use  of  force  as  under  those 
peculiar  circumstances  may  seem  to  be  nec- 
essary.'* At  the  close  of  the  Instructions, 
when  defendant  excepted,  as  above,  the  court 
said :  "Oh,  yes,  there  Is  a  reasonable  latitude 
allowed.  Of  course  the  law  makes  an  allow- 
ance for  the  Imperfections  of  humanity,  and 
It  says  we  give  you  a  man,  a  reasonable  man, 
by  which  to  determine  whether  a  man  acts 
hastily  In  a  given  case  or  not.  We  do  not  ask 
you  to  say  that  he  would  have  acted  accord- 
ing to  the  high  standard  of  a  cool,  collected 
man,  nor  would  It  be  enough  that  his  conduct 
were  that  of  a  man  that  was  excitable.  In- 
discreet, and  unnatural ;  but  it  says  the 
standard  which  you  shall  adopt  to  determine 
this  question  whether  he  acted  '  reasonably. 
Id  the  light  of  all  the  surrounding  circum- 
stances, Is  the  conduct  of  the  ordinarily  pru- 
dent man  under  all  the  existing  circumstanc- 
es, and,  if  his  conduct  was  that  of  the  ordi- 
narily prudent  man  under  the  existing  cir- 
cumstances, then  the  law  says  he  has  done 
all  that  can  be  exacted  of  him."  We  think 
the  court  fairly  presented  to  the  jury  the 
measure  by  which  they  were  to  Judge  wheth- 
er Mack  used  excessive  force  in  arresting 
plaintiff. 

[8]  Defendant  also  excepted  to  the  action 
of  the  court  in  giving  to  the  Jury  the  right 


to  find  punitive  damages.  The  court  assum- 
ed there  was  some  evidence  from  which  the 
Jury  might  infer  that  the  defendant  ratified 
BCack's  acta  complained  of  here,  and  the  ex- 
istence of  such  evidence  was  necessary  to 
Justify  the  instruction.  The  defendaut,  by 
his  answer,  says:  "That  said  W.  A.  Madi. 
as  such  deputy  sheriff,  of  Multnomah  county. 
Or.,  for  the  purpose  of  apprehending  the 
thieves  and  criminals  engaged  In  the  enter- 
prise of  abstracting  said  wheat  and  stealing 
the  same,  did  keep  a  surveillance  on  the 
wheat  cars  which  came  Into  the  Albina  yard 
terminal,  and  did  thereupon  apprehend  and 
arrest  one  Thomas  Scibor,  a  broUier  of  the 
plaintiff,  who  had  then  and  there  in  his  pos- 
session certain  of  the  defendant's  wheat 
which  the  said  Thomas  Scibor  had  taken, 
stolen,  and  carried  away  from  one  of  defend- 
ant's cars,  located  in  said  yard  terminal;  that 
said  Thomas  Scibor  resided  at  150'  Fargo 
street  In  the  dty  of  Portiaud,  Or.,  and  said  W. 
A.  Mack  obtained  said  stolen  wheat  so  found 
in  the  possession  of  said  Thomas  Scibor; 

•  •  •  the  said  W.  A.  Mack  did  go  to  the 
said  house  at  150  Fargo  street  for  the  pur- 
pose of  keeping  surveillance  upon  the  said 
stolen  wheat,  and  for  the  purpose  of  arrest- 
ing the  said  Thomas  Scibor,  and  found  the 
plaintiff  herein  in  possession  and  charge  of 
said  wheat,  who  declared  to  the  said  W.  A. 
Ma(^  that  he  was  the  owner  of  the  same. 

•  •  •  Whereupon  the  plaintiff  resisted 
the  said  W.  A.  Mack,  and  did  then  and  there 
assault  and  beat  and  violently  attack  the 
said  W.  A.  Mack  with  a  mop,  and  did  strike 
him  upon  the  arms  and  body,  and  immediate- 
ly thereafter  did  seize  a  teakettle  from  the 
stove  in  said  house,  which  teakettle  contain- 
ed boiling  water,  and  did  strike  said  W.  A. 
Mack  upon  and  about  the  bead  and  body  of 
him,  the  said  W.  A.  Mack,  and  did  scald  and 
bum  the  said  W.  A.  Mack  until  the  skin  of 
his  face,  head,  shoulders,  and  amis  dropped 
away,  whereupon  the  said  W.  A.  Ma<^,  for 
the  sole  and  only  purpose  of  defending  him- 
self from  great  bodily  harm,  and  for  the  pur^ 
pose  of  restraining  and  subduing  the  plain- 
tiff In  maldng  said  arrest,  and  using  no  more 
force  than  was  necessary  In  the  premLses. 
did  then  and  there  forcibly  restrain  said 
plaintiff  and  arrest  him,  •  •  •  and  that 
the  foregoing  facts  constitute  the  same  trans- 
action of  which  the  plaintiff  complains  in 
his  complaint,  and  not  otherwise."  And  de- 
fendant thereby  seeks  to  defend  and  Justify 
the  said  acts  of  Mack.  These  allegations 
were  sufficient  to  go  to  the  Jury  upon  the 
question  as  to  whether  defendant  had  knowl- 
edge of  the  particulars  of  the  transaction 
and  ratified  them;  and  there  was  no  error 
in  the  Instruction  complained  of  as  to  puni- 
tive damages. 

Finding  no  reversible  error,  Qie  Judgment 
Is  affirmed. 

McBBIDE.  C.  J.,  and  BEAX  and  McNA- 
BY,  33^  concur. 
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WILtlAMSON  et  aL  t.  ROBERTS. 
<Supreine  Court  of  Or^on.    April  14,  19140 

Ju  TRUBT8  (I  72*>— EXPBESa  TSCSTO— TaKISO 

Title  to  Land  Paid  fob  with  Anothkb's 
Monet. 

Where  a  purchaser  of  land,  on  securing  a 
loan,  has  the  title  transferred  directly  to  the 
creditor,  the  latter  becomes  the  tnutee  of  the 
title  for  the  purchaser. 

iBd.  Note.— For  other  cases,  see  Trusts,  Gent 
{.  1!  102,  103;   Dec  Dig.  S  72.*] 

2.  Appeal  and  Errob  «  8©4*)— Review— R«- 

TBIAL  IN  AfPBLLATB  COUBT. 

On  appeal  in  a  suit  for  an  accounting, 
where  the  abetract  brings  up  the  record  relating 
to  the  interlocutory  decree,  but  not  the  itemiaed 
account  filed  b;  the  defendant  pursuant  thereto, 
nor  plaintiffs'  answer,  the  case  upon  the  ac- 
coanting  is  not  in  tiie  Suprone  Court  for  re- 
trial. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error.  Cent.  Dig.  H  S637-S644;  Dac  Dig.  S 
804.*] 

On  petition  for  rehearing.  Former  decree 
modified,  and  decree  of  lower  court  sfflnned. 
For  f  ormtt  oiduton,  see  1S8  Pac  84Q. 

EAKIN,  J.  [1]  The  petttloik  by  defendant 
for  rebeaiing  Is  bated  open  the  theory  that 
he  purchased  the  ground  with  bis  own  money 
tor  himself,  and  ttierefoze  no  trust  resnlted ; 
but  the  evidaiCft  quoted  In  the  petWon  shows 
that  the  money  advanced  by  defendant  was  a 
loan  to  plaintiffs.  Therefore  the  payment 
was  by  plalntUTs,  and  the  tttte  wss  taken  In 
defendants  name  as  security  for  the  repay- 
ment thmot.  The  case  Is  (dearly  within 
the  rule  announced  In  Hall  v.  0*Oomi^  62 
Or.  164,  05  Pac  717, 96  Fac  107a 

[2]  In  plaintiffs'  motion  ft>r  rehearing  at- 
tention is  called  to  the  fact  that,  while  the 
abstract  brings  np  the  record  relating  to  the 
Interlocutory  decree  entwed  July  UK  1912,  it 
does  not  bring  np  the  itemised  aeoonnt  filed 
by  defoidant  In  pursuance  of  the  interiocuto- 
ry  decree,  and  plaintiff^  answer  thereto  mak- 
ing the  Issues  upon  the  accounting,  present- 
ing only  alleged  errors  by  the  court  In  rm- 
dering  the  interlocutory  decree. 

Therefore  the  case  upon  the  accounting  is 
not  here  for  retrial,  and  the  former  decree  of 
this  court  will  be  modified  by  afBrmlng  the 
decree  of  the  loww  court 

It  Is  so  ordered. 

HcBRIDB,  a  J.,  and  BDAN,  concur. 
UcNART,  J.,  not  stttlng. 


(«»  Or.  aOB) 

GARBTSON-BILTON  LUMBER  CO.  t.' 
HIN90N. 

(Supreme  Court  of  Oregon.  March  31,  1014.) 
1.  OOBPOBATIONS     (i    216*)  —  LjABILTTT  OP 

Stockboldeb— What  Law  Govbbnb. 

In  the  absence  of  statute  in  the  state  in 
which  a  person  resides,  imposing  upon  him  a 
particular  liability  as  a  stockholder  in  a  foreign 
corporation,  the  statute  of  the  state  incorporat- 


ing it  or  the  articles  which  it  adopts  afford  the 
nue  regulating  his  liability  to  its  creditors. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Gent  Dig.  H  829-884;  Dec  Dig.  S  216.*J 

2.  COBPOBATIONS  (f  268*)  —  PBBStlllPTlONS — 

Lawb  op  Othbb  state, 

\Vhere  the  complaint,  in  an  action  by  a 
foreign  corporation  to  enforce  the  liability  of  a 
stockholder  in  this  state,  did  not  set  forth 
Uie  provisions  of  the  foreign  statute  under 
which  plaintiff  was  organized  or  state  any  char- 
ter provision  respec^ng  the  liability  of  its  stock- 
holders, it  would  t>e  assumed  that  the  charter 
was  silent  on  that  subject,  and  that  the  for- 
eign law  governing  the  case  was  the  same  as 
the  common  law  or  the  statute  declaratory  there- 
of prevailing  In  this  state. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cant  Dig.  «  88T,  888.  980.  1149-1169,  2277; 
Dec  Di^ f  269.»j 

3.  Cobpokations  (i  254*)  —  Indebtedness  — 
Liability  or  Stockboldeb— Tbust  Fund. 

The  trust  fund  doctrine,  as  applicable  to 
the  assets  of  a  corporation  which  is  a  going 
concern,  does  not  obtain  in  this  state. 

[Ed.  Note.— For  other  eases,  see  Gnporatiwis, 
Cent  Dig.  li  870,  882;  Dec  Dig.  |  254.*] 

4.  COBPOBATIONS  (}  544*)— INSOLVBKOT— LlA- 

BiLrrr  op  Stockholdee- Tbust  Fund. 
When  a  corporation  either  suspends  Its 
boslneas  or  becomes  InsoUent  and  its  assets 
are  in  possession  of  a  court  of  equity  for  final 
settlement  and  distribution,  its  capital  stock 
constitutes  a  trust  fund  upon  which  general 
creditors  have  a  lien  for  the  payment  of  theia 
demands,  but  mere  insc^ency  does  not  of  it- 
self convert  corporate  property  Into  a  trust 
fund. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  H  2162-2169;   Dec  Dig.  |  544.*] 

5.  COBPOBATIONS   (8   252*)  —  Stockholdeb's 

LiABIUTT  to  CBEDITOB—OonDITIONS  PBB- 
CEDBHT. 

It  is  not  essential  that  a  creditor  should- 
secure  a  judgment  against  an  iasolvent  corpora- 
tion and  nave  an  execution  issued  and  returned 
nulla  bona,  as  a  condition  precedent  to  a  suit 
in  equity  for  relief  against  a  stockholder,  since 
the  performance  of  vain  things  is  unnecessary. 

[Ed.  Note.— For  other  case's,  see  Corporations, 
Cent  Dig.  H  1016-1023;   Dec.  Dig.  |  252.*] 

6.  COBPOBATIONS   (S   258*)  —  Stockholdeb's 

LlABIUTT  TO  CBBDITOB— FOBH  OP  ACTION. 
The  proper  remedy  of  a  creditor  of  an 
insolvent  corporation  to  reach  a  fund  alleged 
to  have  been  paid  to  a  stockholder  as  a  dividend 
in  liquidation  is  by  a  suit  in  equity,  and  not  by 
an  action  at  law. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Cent.  Dig.  U  1050,  1052-1067,  2272;  Dec  Dig. 
S  269.»]  • 

7.  COBPOBATIONS  (I  153*)— ENPOBCEHENT  OF 

Stockholdeb's  Tjability  to  Cbbditob— 

Pabtt  Plaibtipf. 

A  corporation  which  has  disposed  of  ita 
property  and  ceased  to  transact  any  bodoess. 
thereby  necessitatiDg  the  employment  of  anoth- 
er corporation  in  clerical  work  necessary  to  the 
management  of  its  affairs  and  resulting  In  an 
approved  claim  for  such  service,  without  some 
restoration  of  its  corporate  life  cannot  institute 
or  maintain  a  suit  for  the  recovery  of  a  dividend 
paid  out  to  a  stockholder  in  liquidation,  but  the 
suit  should  be  instituted  -by  such  creditor  cor- 
poration. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  »  679,  580;  Dec  Dig.  |  163.*] 

Department  1.  Appeal  from  Circuit  Court. 
Multnomah  County ;  Robert  O.  Morrow. 
Judge. 
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Action  by  the  Garetson-Hilton  Lumber 
Company  against  W.  B.  Hinson.  Judgment 
for  defendant,  and  plaintiff  appeals.  Affirm- 
ed, and  action  dismissed  without  prejudice. 

This  Is  an  action  to  recover  money.  The 
material  averments  of  the  complaint  are  to 
the  effect  that  on  March  9,  1903.  the  plain- 
tiff, the  Garetson-Hilton  Iiomber  Company, 
became,  ever  since  has  been,  and  now  is,  a 
corporation  organized  and  ezistii^  under  the 
laws  of  the  state  of  Missouri,  having  at  Its 
creation  a  fully  paid-up  capital  of  f 30,000, 
divided  into  300  shares  of  the  par  value  of 
$100  each ;  that  on  April  20,  1901,  its  stock 
was  increased  to  $60,000. -fully  palcUup  cap- 
ital, and  divided  into  500  diares,  of  which 
the  defendant,  W.  B.  Hinstm,  then  held  and 
now  Is  the  owner  of  S5  shares ;  that  on  May 
18,  1910,  by  authority  of  the  plaintiff's  board 
of  directors,  all  the  real  and  personal  prop- 
erty of  the  corporation,  other  than  bills  re- 
ceivable, were  sold  and  the  proceeds  arising 
tbffretTom  were,  pursuant  to  a  dividend  duly 
declared,  distributed  ratably  to  all  Its  stodc- 
holders  Including  the  defendant ;  that  there- 
after all  sums  of  nx>n^  due  the  corpwatlon 
that  could  be  collected  were  accumulated, 
and  other  dividends  thereof  were  declared 
whereby  the  defendant  received  his  propor- 
tional part;  that  by  oversight  and  neglect 
of  the  board  of  directors  no  provldon  was 
made  for  the  payment  of  any  debt  that  might 
be  incurred  subsequent  to  such  distribution 
of  the  corporate  assets;  that  thereafter  a 
claim  for  $2,000  against  the  plaintiff  was  pre- 
sented to  it  by  the  Qaretson-Orason  Lumber 
Co.,  another  Missouri  corporation,  for  cler- 
ical services  rendered  by  its  agente  In  ac- 
counting for  and  managing  the  affairs  of  the 
plaintiff;  that  the  officers  and  directors  of 
the  latter  corporation  recognized  the  validity 
of  such  claim,  but,  having  no  assets  with 
which  to  liquidate  the  demand,  It  was  re- 
solved January  25,  1912,  by  the  stockholders 
by  a  vote  of  more  than  two-thirds  of  all  of 
the  stock  of  the  plaintiff  that  Its  board  of 
directors  be  authorized  to  call  upon  the  stock- 
holders  to  refund  $4  per  share  of  their  stock ; 
that  the  sum  so  due  from  the  defendant  is 
$220,  but  upon  a  demand  therefor  he  refused 
to  pay  any  pert  thereof.  A  demurrer  to  the 
complaint  on  the  grounds.  Inter  alia,  that  it 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action  and  that  the  plaintiff  did  not 
have  l^al  capacity  to  sue,  was  sustained. 
The  plaintiff  declining  further  to  plead,  the 
action  was  dismissed,  and  it  appeals. 

Q.  L.  Matthews,  of  Portland  (Christopher- 
son  &  Matthews,  of  Portland,  on  the  brief), 
for  appellant  Robert  Tucker,  of  Portland 
(Tucker  &  Bowe,  of  Portland,  on  the  brief), 
for  respondent 

MOORE,  J.  (after  stating  the  facts  as 
above).  [1.  f]  Is  an  action  at  law  the  proper 
remedy  herein,  and  Is  the  Garetson-Hilton 


Lumber  Company  the  proi>er  party  plaintiff, 
are  the  questions  to  be  considered.  As  a 
preliminary  matter,  it  may  be  stated  that  in 
the  absence  of  an  enactment  by  the  state  lu 
which  a  person  resides,  imposing  uiwn  him  a 
particular  liability  as  a  stockholder  In  a  for- 
eign corporation,  the  statute  of  another  state 
giving  life  to  such  artificial  being,  or  the  ar- 
ticles which  It  adopts,  afford  the  rule  regu- 
lating the  liability  to  its  creditors  when  suits 
are  brought  to  establish  a  legal  responslbtl- 
ity  against  a  resident  stockholder.  Smith  r. 
-Huckabee,  53  Ala.  101 ;  Shaw  v.  Boylan,  16 
Ind.  384 ;  Coffin  v.  Rich,  45  Me.  507,  71  Am. 
Dec.  559 ;  Seymour  v.  Sturgess,  26  N.  Y.  13i ; 
Merrick  v.  Van  Santvoord,  34  N.  Y.  208 ;  Ex 
Parte  Van  Riper,  20  Wend.  (N.  Y.)  614.  The 
complaint  herein  does  not  set  forth  the  pro- 
visions of  the  statute  of  Missouri  under  which 
enactment  the  plaintiff  was  organized,  nor 
does  the  initiatory  pleading  state  any  of  the 
clauses  of  the  charter  adopted  by  the  cor- 
poration respecting  the  liability  of  ito  stock- 
holders, and  In  default  thereof  it  will  be  as- 
sumed that  the  articles  of  incorporation  are 
siloit  upon  this  subject  and  also  presumed 
that  the  law  of  Missouri  governing  the  case 
is  the  same  as  the  principles  of  the  common 
law  prevailing  in  or  the  statute  in  recogni- 
tion thereof  enacted  by  Oregon.  Goodwia 
V.  Morrl^  9  Or.  322;  Cressey  v.  Tatom,  9 
Or.  541;  Scott  T.  Ford,  62  Or.  288,  97  Pac. 
99;  Young  v.  Young,  53  Or.  366.  100  J^c. 
606;  De  Tall  t.  De Tall,  67  Or.  128,  109  Pac. 

755,  110  Pac.  tost  Long  T.  Dufer,  58  Or. 
102,  113  Pac  69.  No  reference  will  there- 
fore be  made  to  the  laws  of  the  state  under 
which  the  plaintiff  was  organized,  except  so 
far  as  the  allusions  to  the  statute  of  Mis- 
souri are  made  In  decislona  of  the  courts  of 
that  state  upon  Uie  questlona  herein  Involved. 

(3,4}  Whatever  oi^ons  may  have  been 
originally  announced  by  tlie  federal  and 
state  courts  of  this  country,  respecting  the 
trust  doctrine  as  applied  to  a  corporation, 
the  legal  principle  Is  now  established  that 
until  a  corporation  haa  either  suspended  Its 
hnalneas  or  has  become  Insolvent  and  Ita  as- 
sets have  been  placed  in  the  possession  of  a 
court  of  equity  for  administration  and  are 
In  the  course  of  final  settlonent  and  dis- 
tribution, the  capital  stock  of  a  corporation 
does  not  constitute  a  trust  fund  upon  whiub 
general  creditors  have  a  lien  for  the  pay- 
ment of  their  demands.  Thorn.  Corp.  (2d 
Ed.)  §  3421. 

The  existence  of  the  trust  doctrine  as  ap- 
plicable to  the  asaeto  of  a  corporation  which 
is  a  "going  concern**  has  been  denied  by  this 
court.  Sabln  v.  Columbia  If'uel  Co.,  25  Or. 
15,  34  Pac.  692,  35  Pac.  854,  42  Am.  St  Rep. 

756.  The  rule  has  been-  settled  by  our  ad- 
judications that  mere  insolvency  does  not  of 
itself  convert  corporate  property  into  a  trust 
fund ;  but,  when  a  corporation  ceases  to 
transact  business  and  Is  insolvent  ita  assets 
then  constitute  a  trust  fuqd  for  the  payment 
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of  the  conxwate  debts  without  the  Interren- 
tion  of  a  court  ot  equity  to  adniliilater  upon 
the  property  tor  the  purpose  of  a  final  settle- 
ment. Macbeth  t.  Banfield,  45  Or.  553,  78 
Pac  693.  106  Am.  St  Repb  670;  Williams  v. 
Oommerclal  NatL  Bank,  49  Or.  492,  90  Pac. 
1012,  91  Pac.  443,  11  Zi.  R.  A.  (N.  S.)  857. 
In  order  to  subject  such  asaeta  to  the  pay- 
jnent  of  a  creditor's  demand,  a  resort  to  a 
«ourt  of  equity  is  essential.  Ladd  ft  Bush  t. 
Cartwrlght,  7  Or.  329;  Hodges  ft  Wilson  t. 
SUver  HiU  Mining  Co.,  9  Or.  200;  Aldrlch 
T.  Anchor  Coal  Co.,  24  Or.  32,  32  Pac.  766,  41 
Am.  St  Rep.  831;  Hawkins  t.  Donnerberg, 
40  Or.  97,  66  Pac  091,  908 ;  Macbeth  t.  Ban- 
field,  supra. 

[S]  The  performance  of  vain  things  are  un- 
necessary, and  heuce  it  is  not  essential  that 
a  creditor  should  secure  a  Judgment  against 
an  insolvent  corporation  establishing  his  de- 
mand, and  have  an  execution  issued  and  re- 
turned nulla  bona  as  a  condition  precedent 
to  invoking  equitable  intervention  to  obtain 
relief  against  a  stockholder.  Shlpman  v. 
Portland  Const  Co.,  64  Or.  1,  128  Pac.  089. 

(•]  From  the  principle  thus  established  la 
this  state  the  proper  remedy  of  a  creditor 
of  an  Insolvent  corporation  to  reach  the  fund 
all^;ed  to  have  been  paid  to  a  stockholder 
as  a  dividend  in  liquidation  Is  by  a  suit  In 
equity  and  not  by  an  action  at  law  as  com- 
menced in  the  case  at  bar. 

[7]  The  r«nalntng  question  is  whether  or 
not  the  Garetson-Hllton  Lumber  Company  Is 
the  proper  party  plalntUC  "Where  dlrl* 
dends,"  says  an  author,  "were  paid  to  a 
stockholder  al  a  time  when  the  bank  was 
insolvent  and  in  disobedience  of  the  bank- 
ing statute,  it  was  held  that  the  liablli^  to 
repay  was  to  the  corporation  and  was  en- 
forceable by  It"  5  Thomp.  Corp."  (2d  Ed.)  f 
5360.  In  support  ,  of  tiie  language  thus  quot- 
ed, the  case  of  Gager  v.  Paul,  111  Wi&  638. 
87  N.  W.  875,  Is  cited.  The  text-writer,  men- 
tioned, farther  observes :  "It  has  been  held 
that  either  the  corporation  or  its  assignee 
might  recover  a  dirldoid  paid  by  mistake." 
Id.  I  5363.  As  upboldli^  the  latter  excerpt 
the  case  of  Skralnka  v.  All«i,  7  Mo.  App. 
434.  is  relied  upon  Inter  alia.  The  decision 
in  Gager  v.  Paul,  supra,  was  evidently  pred- 
icated upon  a  statute,  construing  which  the 
eonrt  says:  "Section  1765,  which  prohibits 
payment  of  dividends  by  insolvent  corpora- 
tions generally,  seems  to  recognize  that" 
such  "liability  is  to  the  corporation,  by  pro- 
viding that  sucb  liability  is  tO'  restore  the 
full  amount  except  In  certain  cases.  Res- 
toration can  only  be  made  to  the  source 
from  which  the  dividends  came."  In  Skrain- 
,ka  V.  Allen,  7  Mo.  App.  434,  441.  the  con- 
elusion  reached  was  based  upon  a  clause  of 
the  statute  of  Missouri  which  is  set  forth  in 
the  opinion.  In  that  case,  the  plaintiff,  hav- 
ing obtained  a  judgment  against  a  corpora- 
tion, caused  an  execution  to  be  Issued  and 
returned  nulla  bona  and  thereupon  moved 


for  leave  to  issue  execution  against  a  atodc- 
holder.  It  would  seem  that  nnd^  the  stat- 
ute of  Missouri  a  Judgment  creditor  of  a  cor- 
poration, upon  a  motion  therefor,  might  ob- 
tain the  issuance  of  an  execution  against  a 
stockholder  for  an  unpaid  subscription  of 
8to(^  Erakine  v.  Loewenst^  82  Mo.  301, 
305.  In  referring  in  that  case  to  such  proce- 
dure the  court  remarks:  "This  motion  takes 
the  place,  under  the  statutory  provision,  of 
the  suit  in  equity,  at  common  law,  to  reach 
the  assets  in  the  hands  of  the  stocktudder." 
The  rule  announced  In  Missouri  and  In  Wis- 
consin in  construing  statutes  of  tiie  respec- 
tive  states  is  not  controlling  in  Oregon, 
where  no  enactment  Kgulating  the  iwoce- 
dnre  exists. 

It  piay  be  conceded  that  when  a  corpo- 
ration is  a  "going  concern.**  it  is. a  proper 
party  plalnUfC  to  sue  for  or  to  prevent  a  mis- 
appropriation of  its  property ;  but  If  it  falls 
or  refuses  to  perform  that  duty,  the  person 
Interested  In  recovering  or  protecting  the 
corporate  assets  may  InMltute  and  maintain 
the  suit  North  v.  Union  S.  ft  L.  Ass'n,  59 
Or.  483,  117  Pac.  822.  When,  however,  a 
corporation  has  disposed  of  all  its  prop^ty 
and  ceased  to  transact  any  business,  thereby 
necessitating  the  employment  of  another  cor- 
poration to  perform  the  essential  clerical 
work  required  in  the  management  ot  Its  af- 
fairs. It  Is  believed  that  upon  principle,  it 
is  in  such  a  comatose  state,  preceding  final 
dissolution,  that  without  some  act  of  revivifi- 
cation whereby  Its  animation  Is  restored.  It 
has  not  sufficient  vitality  to  Institute  or 
maintain  a  suit  for  the  recovery  of  any  part 
of  a  dividend  paid  out  In  liquidation. 

Such  being  the  case,  the  plaintiff  Is  not  a 
proper  party  plaintiff,  and  the  suit  should 
have  been  Instituted  by  the  GaTetson-Grason 
Lumber  Company,  the  corporation  which  it 
Is  alleged  rendered  such  service.  The  Judg- 
ment Is  affirmed,  except  that  the  action 
should  be  dismissed  without  prejudice,  and 
it  is  so  ordered. 

HcBRIDE,  O.  X,  and  BURNETT  and 
RAMSEY,  JJ.,  concur. 

Cn  Kan.  86) 
BISBY  V.  QUINBY  et  aL 

(Supreme  Court  of  Kansas.    April  11,  1914. 
Rehearing  Denied  May  18,  1914.) 

f8vUabu$  by  the  CowrU) 

JnoauBNT  (8  785*)— Liens— Pbioeities. 

A  surety  was  induced  to  sign  a  note  by  an 
agreement  tbat  the  land  to  be  purcbaaed  with 
the  proceeds  should  be  sold  ana  the  note  paid. 
Failing  to  secure  performance  of  the  agree- 
ment. De  obtained  from  the  principal,  who  had 
disposed  of  the  land  in  exchange  for  other  land, 
an  order  upon  the  holder  of  the  legal  title  to 
the  latter  to  pay  such  surety  all  money  receiv- 
ed from  the  sale  thereof  above  a  certain  amount, 
which  order  ipaa  aaseDted  to  by  such  holder.  In 
this  situation  a  judfcnient  creditor  brought  suit 
to  subject  tbe  land  to  ber  judgment  against  the 
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principal,  the  r«al  owner,  in  whicb  action  the 
surety  intervened,  and,  paying  off  the  note  in 
full,  Bougbt  a  lien  on  the  land  to  secare  him* 
Belt.  The  trial  court  found  that  the  legal  title 
was  held  for  the  use  and  benefit  of  the  prind- 
pal  wbo  owned  the  land;  that  the  surety  was 
entitled  to  a  lien  thereon,  and  the  judgment 
holder  to  the  next  lieu,  aod  ordered  the  land 
sold  to  satisfy  the  claims  against  it.  Held,  that 
such  surety  was  entitled  to  the  relief  granted 
hfm. 

[Ed.  Note.— For  other  caBea,  Me  JndKment, 
Oeut.  mg.  H  1358-1308;  Dec  Dig.  |  78S.*3 

Appeal  from  District  Court,  Morris  Ooonty. 

Action  by  Mrs.  J.  E.  Blsby  against  Frank 
X  Qiilnby,  and  W.  H.  Do<^eridge  Interplrad- 
ed.  From  an  adverse  Jnogment,  plaintiff  ap- 
peals. Affirmed. 

Clarence  A.  Crowley,  of  Council  Grove,  for 
appellant  Nicholson  &  Plrtle  and  D.  H. 
Brown,  all  of  Council  Grote,  and  Monroe  & 
Boark,  of  Topeka,  for  appellees. 

WEST,  J.  In  December,  1909,  the  plain- 
tiff recovered  a  Judgment  against  the  de- 
fendant Quiuby  for  $2,300  and  interest  for 
money  he  bad  previously  borrowed  of  her. 
He  was  engaged  In  the  milling  business  at 
Council  Grove,  and  in  September.  1906,  he 
borrowed  $7,000  of  the  Farmers'  &  Drovers* 
Bank  in  order  to  meet  certain  indebtedness 
at  the  bank  and  enable  him  to  procure  some 
Nebraska  land  in  exchange  for  his  mill  prop- 
erty, giving  two  notes  of  $3,500  each,  one 
signed  by  the  defendant  Dodderidge  and 
the  other  by  Qulnby's  father-in-law,  S.  C. 
Houck.  The  court  found  that  to  induce 
Dodderidge  to  become  surety  Qulnby  agreed 
that  the  Nebraska  property  was  to  be  sold 
and  the  proceeds  applied  to  the  payment  of 
the  note  signed  by  Dodderidge.  Quinby, 
however,  traded  the  Nebraska  land  for  Colo- 
rado land  and  so  disposed  of  that  as  to  be- 
come the  owner  of  320  acres  in  Morris  coun- 
ty, Kan.,  subject  to  a  mortgage,  placing  the 
latter  property  In  the  hands  of  W.  D.  Houck, 
who  mortgaged  it  for  $5,000  to  pay  off  the 
Incumbrance.  Before  the  plaintiff  recovered 
her  Judgment  Qulnby  gave  Dodderidge  a 
written  order,  directlDg  W,  D.  Houck,  upon 
sale  and  settlement  of  the  farm,  to  pay  Dod- 
deridge all  money  received  above  the  mort- 
gage of  $5,000  and  $3,500  paid  to  S.  C. 
Houck,  "the  total  amount  to  be  retained  by 
you  $3,500  above  the  mortgage"  This  order 
was  presented  to  Houck  by  Dodderidge  and 
assented  to  by  the  former.  In  September, 
1910,  Dodderidge  paid  his  note  ta  full.  The 
note  signed  by  S.  C.  Houck  has  been  paid. 
The  plaintiff  brought  this  action  to  subject 
the  land  to  the  lien  of  her  Judgment,  In 
which  action  Dodderidge  Intervened.  The 
court  awarded  Dodderidge  an  equitable  lien 
on  the  Morris  county  laud  to  secure  the 
amount  of  the  debt  paid  by  him,  and  gave 
the  plaintiff  a  lien  tbereon  secondary  and 
Inferior  to  that  of  Dodderidge,  both  subject 
to  the  mortgage  of  $5,000,  and  ordered  the 


land  sold  and  the  proceeds  applied  accord- 
ingly. Tlie  plaintiff  an>eals,  and  insist* 
that  she  Bhonld  be  giren  a  lien  prior  to  that 
of  Dodderidge. 

As  the  Houck  note  has  been  paid  the  pUln- 
tlfTs  Hen  appears  to  be  subordinate  only  to 
the  mortgage  of  $5,000  and  the  amount  of 
the  Dodderidge  note,  but  what  the  Talne  of 
the  320  acrei  of  land  Is  and  what  security 
thlB  leaves  the  plaintiff  the  record  does  not 
ediow.  The  plaintiff  contends  that,  as  she 
discovered  and  unearthed  the  fraud  by  which 
Qulnby  was  covering  up  the  title  to  the  land 
and  secured  an  express  finding  that  it  was 
held  by  Houck  for  the  use  and  benefit  of 
Qulnby,  her  lien  ^ould  not  be  postponed 
for  the  claim  of  Dodderidge.  who  bad  noth- 
ing but  a  written  order  to  pay  him  out  of 
the  proceeds  when  the  land  should  be  sold, 
and  that  at  any  rate  a  lien  on  the  proceeds 
is  not  a  lien  on  the  land.  Dodderidge,  fail- 
ing to  be  reimbursed  out  of  the  Nebraska 
land,  secured  the  written  order  on  Houck  to 
pay  upon  the  sale  and  settlement  of  the 
Kansas  laud,  so  that  whatever  equitable 
right  this  agreement  and  this  order  gave 
was  vested  in  him  before  the  plaintiff  had 
recovered  her  Judgment  against  Qulnby.  It 
is  argued  that  Dodderidge  must  have  known 
that  Houck  was  holding  the  title  for  Qulnby, 
and,  resting  upon  bis  secret  and  unrecorded 
agreement  and  order,  he  permitted  the  plain- 
tiff to  expose  the^fraud  already  known  to 
himself,  and  should  not  now  be  allowed  to 
profit  by  the  advantage  he  had  thus  secretly 
gained.  But  it  might  be  said  that  Dod-' 
deridge  In  reality  furnished  a  part  of.  the 
consideration  for  the  land  which  In  the  first 
Instance  was  to  be  sold  and  his  note  paid 
from  the  proceeds.  Tracing  the  deals  and 
their  proceeds  Into  the  Kansas  land,  he  ob- 
tained the  order  In  question,  which,  beiug 
given  by  Qulnby,  the  real  owner,  and  ac- 
cepted by  Houck.  the  holder  of  the  paper 
title,  was  good  as  between  himself  and  them, 
and  the  property  was  thus  burdened  wben 
the  plaintiff  became  a  Judgment  creditor  of 
Qulnby.  Hence  when  she  procured  the  ap- 
plication of  her  lieu  to  the  land  In  question 
it  was  only  to  such  Interest  therein  as  Quln- 
by actually  had.  It  Is  asserted  and  denied 
that  Dodderidge  after  his  Intervention  did 
much  to  get  at  the  real  facts,  and  thus  as- 
sisted the  plaintiff  In  making  the  truth 
known.  At  all  events  It  Is  clear  that  if  we 
treat  the  situation  as  one  giving  htm  an 
equitable  lien,  it  was  prior  to  the  Judgment 
lien  of  the  plaintiff.  True  he  did  not  liq- 
uidate the  note,  and  thus  actually  pay  any 
part  of  the  purchase  price,  until  after  this 
action  was  brought,  to  subject  the  land  to 
the  plaintief's  Judgment,  but  he  was  entitled 
to  security  for  his  liability  on  the  note  and 
by  such  payment  he  made  certain  the  fact 
and  amount  of  Qulnby's ,  liability  to  him, 
and  the  plaintiff  was  in  no  wise  harmed 
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thereby.  It  la  stated  that  Qolnby  agreed 
to  place  the  title  to  the  Nebraska  land  in 
Dodderidge,  but  we  find  do  such  evidence 
or  Elding  In  the  record,  and  most  tbere- 
fora  consider  the  siatter  In  the  11|^  merely 
of  the  ftgreement  to  sell  and  pay  oat  of  the 
proceeds.  Authorities  are  cited  for  and 
against  the  theory  of  an  equitable  mortgage. 
While  the  name  ia  not  important,  probably 
the  right  of  Dodderidge  to  lotA  to  the  land 
or  its  proceeds  might  be  called  an  equi- 
table  lien  to  secure  hla  reimbursement  to 
the  extent  that  he  had  in  effect  furnished 
tike  money  to  p^  for  Qie  land.  ' 

"In  courts  of  equity  the  term  lien'  is  used 
as  synonymous  with  a  charge  or  incumbrance 
upon  a  thioft  where  there  Is  nether  jus  in 
re,  nor  ad  rem,  nor  possession  of  the  thing. 
The  term  is  applied  as  well  to  charges  aris- 
ing by  express  engagement  of  the  owner  of 
proper^,  and  to  a  duty  or  intmtion  Implied 
on  his  part  to  make  the  property  answerable 
for  a,  spedflc  debt  or  tfigagement"  1  Jones 
on  Liens,  2d  Ed.  i  28. 

"It  follows,  tiiereftHre,  that  In  a  large 
dass  of  executory  contracts,  express  or  Im- 
plied, which  the  law  regards  as  creating  no 
property  right  nor  Interest  anali^ous  to 
pn^)aty,  but  only  a  mere  personal  right  and 
lAuiBation.  equity  recognized,  in  addiUon  to 
the  obUffation,  a  peculiar  rl^t  over  the 
tb^  with  which  the  contract  deals,  which 
It  calls  a  'lien,'  and  which,  though  not 
property,  is  analogous  to  property,  and  by 
means  of  which  the  plaintiff  !» enabled  to 
f<dIow  the  tdmtical  thing,  and  to  enforce  the 
dtfendant's  obligation  by  a  remedy  which 
(grates  directly  upon  that  thing."  Pom- 
eroy'8  Equity  Jurisprudence  (2d  Bd.)  {  106. 
In  one  case  the  maker  of  a  deed  of  trust  to 
secure  certain  promissory  notes  agreed  with 
the  holder  that,  in  consideration  of  his  for- 
bearance in  foredoslUK  the  land  shonld  be 
cnlttrated  In  cotton  for  one  year,  one-half 
to  go  to  the  holder  to  be  credited  on  the 
notes,  giving  lien  on  the  whole  crop  for  the 
payment  of  one-half.  During  the  year  the 
maker  died  Insolvent,  and  It  was  held  that 
the  holder  of  the  mortgage  had  an  equitable 
Uen  on  the  cotton  superior  to  that  of  the 
creditors  of  the  maker.  Elrfceey,  Adm'r,  v. 
Means,  42  Ala.  426.  In  another  case  a  So- 
ciety of  Shakers,  an  unincorporated  com- 
munity holding  its  proper^  in  common,  had 
given  a  promissory  note,  executed  by  its 
trustees.  In  return  for  money  which  went  to 
Increase  the  funds  of  the  so<^ety.  It  was 
held  by  the  United  States  Court  of  Appeals 
of  the  Sixth  Circuit  that  the  holder  was  en- 
titled to  an  equitable  lien  on  the  property 
of  the  Shakers.  Society  of  Shakers  v.  Wat- 
son, 68  VeA.  730,  15  C.  a  A.  632;  Id..  163 
IT.  S.  704.  16  S.  Ct  1206,  41  L.  Ed.  813.  In 
the  opinion  Severens.  J.,  speaking  for  Judges 
Taft,  Lnrtott,  and  himself,  said:  **It  is  to 
such  a  case  that  the  jurisdiction  of  a  court 
of  equity  Is  peculiarly  applicable.    By  the 


flexibtllty  of  its  procedure  to  fix  the  liability 
and  the  scope  of  the  remedies  It  is  author- 
ized to  nnploy  for  its  satisfaction,  it  can 
furnish  conplete  relief  where  the  remedy  of 
the  common  law  is  neither  plain  -nor  ade- 
quate. •  •  •  The  note  was  hot  dfectual 
against  anything  but  this  changiug  body, 
and  that  oidy  by  bue^wsIi^;  it  to  be  intended 
to  be  a  charge  i^ainat  the  property  which 
all  the  membera  <^  the  sode^  had  con- 
curred in  putting  in  a  common  mass  in  the 
hands  of  the  trustees  of  the  society.  •  •  • 
And  tlw  cmslderatlon  of  the  note  went  to 
augnmt  the  fund  upon  whlcb  It  ts  sought 
to  charge  it  At  page  738  of  68  Fed.,  at 
page  640  of  15  O.  C  A. 

It  is  said  of  an  equitable  Uen:  "It  is  not 
a  right  of  the  iwoperty  in  the  subject-matter 
of  the  Uen,  nor  a  right  of  action  therefor, 
nor  does  It  depend  upon  possesion,  but  Is 
m»ely  a  right  to  have  tiie  proper^  subject- 
ed to  the  payment  of  a  debt  or  claim,  and 
it  appUes  as  wdl  to  charges  arising  by  ex- 
iwess  engagement  of  the  owner  of  property 
as  to  a  duty  or  intention  implied  on  his  part 
to  make  the  propoty  answerable  for  a 
spedflc  itebt  or  engagement."  25  Cyc.  662. 
See  note  to  BeU  t.  Felt,  4  L.  R.  A.  247; 
roster  V.  Bank,  71  Kan.  158«  80  Paa  40,  U4 
Am.  St  Bep.  470,  6  Aim.  Gas.  44;  Charpie 
V.  Stout  et  aL,  88  Kan.  318,  128  Paa  396; 
Mason  v.  Saunders  et  aL,  80  Kan.  300,  131 
1*BC  662  ;  3  Words  and  Phrases,  Jod.  Det, 
2440,  244t 

While  the  case  is  not  free  from  doubt,  we 
conclude  and  hold  that  under  the  broad 
principles  of  equity  the  trial  court  was  jus- 
tified in  holding  as  It  did. 

The  judgment  Is  therefore  affirmed.  All 
the  Justices  concurring. 


0a  Kan.  169) 
STATE  ex  reL  DAWSON,  Atty.  Oen.,  T 
AKEBS,  State  Treasurer,  et  aL 

(Supreme  Court  of  Kansas.   April  11,  1914. 
Rehearing  Denied  May  18,  1914.) 

(8yJMnu  fry  tike  Oowrt.) 

1.  Navigable  Waters  (S  1*)  — Dkfinitioii- 
"Naviqabu"— "Public  waters." 

The  main  test  of  navigability  in  this  coun- 
try Is  ascertained  by  use  or  by  public  acts  or 
deaaratioos.  The  foundation  for  navigability 
in  law  is  uaTigability  in  fact  following  the  ap- 
propriation to  public  nse  and  its  publicity.  Tiie 
ebb  and  flow  of  the  tide  has  nothing  to  do  with 
making  waters  navigable.  To  say  that  waters 
are  public  is  equivalent  in  a  legal  sense  to  say- 
ing they  are  "navigable." 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent.  Dig.  gS  5-18;  Dec.  Dig.  {  L* 

For  other  definitions,  see  Words  and  Phras- 
es, VOL  6,  pp.  4675-4684;  vol.  8,  p.  7728;  voL 
6,  pp.  5^7,  5838:  voL  8,  p.  7n4.f 

2.  Navigable  Watebs  ({  1*)— Bivebs  or  tbm 
State— PtTBiiic  Highways. 

Hy  the  declarations  of  the  United  States 
in  the  several  acts  of  Congress  relating  to  the 
survey  and  disposal  of  the  pnbHc  lands,  and  by 
other  legislation  relating  to  the  western  coun- 
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tpy  out  of  whicb  EaDsas  territory  was  carved, 
the  Mississippi  river  and  its  navigable  tributa- 
ries, whicli  include  the  Kansas  and  Arkansas 
rli^ers  in  Kansas,  were  constituted  pablic  high- 
ways, and  recognized  as  navigable  streams  in 
the  fullest  and  broadest  sense. 

W[Ed.  Note.— For  otber  cases,  see  Navigable 
aters,  Cent  Dig.  Si  &-16;  Dec.  Dig.  1  X.*1 

8.  CouHON  Law  ($  12*)— Naviqabli  Watebs 
(8  36*)— Couuon-Law  Definitioh— Bed  of 

The  Supreme  Court  of  the  United  States 
having  in  1851  repudiated  the  common-law  def- 
inition of  navigable  waters,  and  the  same  test 
of  navigability  having  been  repudiated  by  many 
of  the  states  in  the  Union  before  the  act  of  the 
territorial  legislature  of  1855  adopting  the 
common  law  was  enacted,  the  strict  rule  of  the 
common  law  de6ning  navigable  waters  was  nev- 
er a  part  of  the  common  law  of  Kansas:  Kan- 
sas entered  the  Union  upon  an  equal  footing 
with  the  other  states,  and  upon  her  admission 
absolute  property  in  and  dominion  and  sover- 
eignty over  the  soils  under  the  navigable  and 
public  streams  within  its  Umits  passed  to  the 
state,  in  trust  for  all  the  people,  subject  to  the 
'  superior  rights  of  the  federal  government 
with  respect  to  navigation. 

[Ed.  Note. — For  other  cases,  see  Common 
Law,  Cent  Dig.  §  10;  Dec.  Dig.  $  12;*  Navi- 

Kble  Waters,  Cent  Dig.  §S  180-200;  Dec.  Dig. 
g.  S  38.*] 

4.  Adtkbse  PoRaEssiON   (}   7*)  —  Bed  of 
Stbeah— Title— ADVERSE  Possession. 

As  against  the  state,  no  title  to  the  waters 
or  bed  of  a  public  stream  could  be  acquired 
through  private  use  or  occupancy,  whether  ad- 
verse or  Dy  permission,  however  long  continued, 
or  by  prescription. 

[Ed.  Note. — For  other  cases,  see  Adverse 
Possession,  Cent  Dig.  U  Dec.  Dig.  I 

7.*] 

6.  Natigablb  Waiebs  <S  86*)  —  Bed  or 
Stream— Title— luPosmon  of  Rotaltt. 

Id  Kansas  all  the  legislative  power  that 
the  people  possess  is  vested  in  the  Legislature, 
and  it  is  within  the  power  of  the  Legislature 
to  conserve  the  use  of  the  products  of  the  pub- 
lic streams  for  the  benefit  of  all  the  people  by 
imposing  a  royalty  upon  the  taking  therefrom 
of  sand  for  commercial  purposes,  so  long  as 
it  does  nothing  either  to  violate  its  du^  to 
hold  the  title  as  trustee  for  the  benefit  of  the' 
people,  or  to  interfere  with  the  superior  lights 
of  Congress  to  control  navigation. 

[Ed.  Note. — ^For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  ii  180-200;  Dec  Dig.  { 
86.*1 

6.  Statutes  (S§  23,  283*)  —  Enacticeut  —  Va- 

UDITT— rRESUMPTIO  N . 

Chapter  259  of  the  Session  Laws  of  1913 
originated  in  the  House  of  Representatives  aa 
House  Bill  No.  219.  It  regularly  passed  tbe 
House  on  three  separate  readings  and  went 
to  the  Senate,  where  it  was  read  twice  sepa- 
rately and  referred  to  the  judiciary  committee. 
The  committee  reported  another  bill  as  a  sub- 
stitute, the  body  of  which  differed  essentially 
from  tbe  original,  but  the  title  remained  the 
same,  and  thereafter  tbe  bill  was  known  as  sub- 
stitute for  House  Bill  No.  219,  and  in  that 
form  was  passed  by  the  Senate  and  tbe  House. 
As  the  title  of  tbe  bill  remained  the  same,  and 
the  substitute  is  germane  to  tbe  title,  and  the 
residt  accomplished  was  the  same  as  if  the 
original  bill  had  been  amended  in  respect  of  the 
new  matters  contained  in  the  substitute  bill, 
held,  tbat  the  two  separate  readings  of  the  orig- 
inal in  the  Senate  aud  the  prenous  readings  of 
the  original  in  the  House  should  be  treated  as 
sufficient  to  make  the  final  passage  of  the  sub- 


stitute bill  in  both  boasea  a  passage  upon  third 

reading. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
C^t.  Dig.  §S  26,  27,  382;   Dec.  Dig.  H  23, 

7.  CONSTTTUTIONAI,  LaW  (|  80*)- NaVIOABLE 

Waters  (S  36*)— Bed  of  Stbbah— Rbuoval 

OF  Sand— Rot altt—Vamditt  of  Statdte— 

Judicial  Powers. 

Other  objections  to  tbe  act  considered,  and 
Jield,  that  it  is  valid  and  constitutional. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  «  140,  143-147;  Dec. 
IMg.  S  80i*  Navigable  Waters,  Cent  Dig.  H 
18fr-200;  bee  Dig.  {  S6.*J 

(Additional  SyUabut  by  Editorial  Staff.} 

8.  Mahdaitus  (S  73*>—GB0UifDs— Public  Du- 
ties. 

Mandamus  will  lie  on  the  relation  of  the 
Attorney  General  to  compel  the  State  Treas- 
urer and  State  Auditor  to  perform  duties  im- 
posed on  them  by  statute  with  respect  to  a 
fund  derived  from  royalties,  pursuant  to  Sesa. 
Laws  1913,  c.  259,  on  sand  removed  from  navi- 
gable streafns. 

[Ed.  Note.— For  other  cases,  see  Mandamus. 
Cent  Dig.  {{  116,  135,  144^-149;  Dec.  Dig.  i 
73.*] 

9.  Mandamus  (f  152*)— Pabties. 

In  mandamus  it  is  proper  to  make  persons 
defendants  from  whom  performance  of  no  dut^ 
is  sought,  but  who  might  be  affected  by  tbe 
judgment 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  S  283;  Dec.  Dig.  S  152.*] 

Original  action  in  mandamus  by  the  state, 
on  the  relation  of  John  S.  Dawson,  Attorney 
General,  against  Earl  Akers,  as  State  Treas- 
urer, and  others.  Judgment  of  dismissal  as 
to  defendaift  F.  J.  Schwartz,  and  Jadgmeot 
for  plaintiff  as  to  all  the  other  defendants. 

John  3.  Dawson,  Atty.  Qm.,  and  F.  S. 
Jackson,  of  Enreka,  for  plaintiff.  H.  8.  Sloss, 
of  Wichita,  H.  a  Root,  of  Topeko.  Johnson 
&  Lncas,  of  Kansas  City,  Mo.,  McAneny  & 
Alden,  of  Kansas  City,  Kan.,  and  Francis 
C.  Downey,  ot  Kansas  City,  Mo.,  for  defend- 
ants. 

PORTER,  J.  This  Is  an  original  action 
In  mandamus,  the  purpose  of  whldi  is  to  test 
the  constttntlonallty  of  chapter  250  of  the 
Seasion  Laws  of  1918.  The  statute  attempts 
to  relate  the  sale  and  taking  of  sand  and 
other  natural  products  from  navigable  liveis 
and  streams  which  are  the  property  of  the 
state,  and  to  provide  for  payment  to  the 
state  of  royalties  for  sand  and  other  products 
tak^  from  the  rivers  for  commercial  pur- 
poses. The  defendants  other  than  the  State 
Treasurer  and  the  State  Auditor  are  persons 
and  firms  engaged  In  the  business  of  taking 
sand  from  the  rivers  and  offering  the  same 
for  sale.  If  the  statute  Is  constitutional.  It 
is  the  duty  of  the  sand  companies  to  pay  in- 
to the  state  treasury  the  royalties  fixed  by 
the  execufiive  council,  and  such  moneys  Im- 
mediately become  a  part  of  the  general  reve- 
nue fund,  or  of  the  state  school  fund*  accord- 
ing to  whether  tbe  sand  was  taken  from 
islands  belonging  to  the  school  fund,  or  from 
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the  riven;  aud  it  wcuild  likewise  become  the 
dot7  of  the  State  Auditor  to  keep  a  record 
of  such  paymeats  accordingly.  The  immedi- 
ate question  Involves  the  duties  of  the  State 
Treasurer  and  the  State  Auditor  In  the  man- 
ner in  which  the  fund  derived  from  the  sale 
of  the  sand  shall  he  accounted  for.  The 
state,  on  the  relation  of  the  Attorney  Gener- 
al, therefore  brings  the  action  to  compel  com- 
pliance by  these  officers  with  the  duties  im- 
posed by  the  statute  with  respect  to  the  fund. 
Since  tbe  act  took  effect,  payments  of  royal- 
ties have  been  made  by  some  of  the  defend- 
ants under  protest,  and  they  have  been  Join- 
ed as  persons  interested  in  the  result  of  the 
Utlgatlon. 

[1, 1}  The  objection  that  the  state  has  oth- 
et  adequate  remedies  and  that  mandamus 
should  not  Issue  cannot  be  snstalned.  The 
duty  sought  to  be  compelled  Is  one  of  a  pure- 
ly public  nature,  and  the  writ  of  mandamus 
affords  the  aH>ropriate  remedy.  Bobbett  v. 
State.  10  Kan.  9, 14 ;  State  v.  McLaughlin,  16 
Kan.  228,  22  Am.  R^.  264.  The  defendants 
other  than  the  state  officers  are  proper  de- 
fendants if  they  have  any  material  inter- 
est, however  slight,  in  the  result  of  the  liti- 
gation. State  T.  DoUey,  82  Kan.  SSS.  108 
Pac.  846. 

Chapter  259  of  the  Session  Laws  of  1913  Is 
an  act  "relating  to  the  removal  of  natural 
products  from  rivers  and  Islands  belonging 
to  the  state."  The  first  section  of  the  act 
makes  it  unlawful  for  any  i>erson  to  take 
from  "the  bed  of  any  navigable  river  or  any 
other  river  whi^  is  the  property  of  the 
state  of  Kansas  any  sand,  oil,  gas,  grav^  or 
mineral,  or  any  natural  product  whatsoever 
from  any  lands  lying  In  tbe  bed  of  any  such 
river,"  except  In  accordance  with  the  act. 
Section  2  provides  for  obtaining  the  consent 
of  the  executive  council  of  the  state  up- 
on such  terms  as  to  compensation  and  upon 
snch  conditions  as  the  council  may  deter- 
mine to  be  just  and  proper,  and  that  such 
comiTeusation  to  the  state  shall  be  paid  at 
such  times  and  undet  such  terms  of  super- 
vision as  tbe  council  may  direct;  and  pro- 
vides that  no  contract  sball  be  entered  Into 
giving  any  person,  company,  or  corporation 
any  exclusive  privilege  of  making  purchases 
nnd^  the  act.  It  also  contains  a  provision 
that  nothing  in  the  act  "shall  prevent  the 
taking  without  payment  therefor  of  any  sand 
or  gravel  to  be  nsed  exclnalvely  for  tbe  im- 
provement of  public  highways  or  to  be  used 
exclusive  in  the  construction  of  public 
buildings  or  for  other  public  nse  or  to  be 
osed  exclnsiv^y  by  the  person  taking  same, 
for  his  own  domestic  naa"  The  same  section 
provides  that,  where  any  navMcable  stream 
extends  Into  or  through  any  drainage  dis- 
trict, one-third  of  the  proceeds  of  sncta  nat- 
ural products  Which  the  state  may  sell  from 
within  or  beneath  a  portion  of  the  channel 
of  tmtUx  streams  lying  within  such  district 
flhall  be  paid  to  the  treasurer  of  such  drain- 


age district  to  be  expended  only  by  the  dis- 
trict for  the  purposes  for  which  it  was  cre- 
ated; the  other  two-thirds  of  such  proceeds 
to  be  paid  Into  the  state  treasury'.  In  sec- 
tion 3,  the  executive  council  Is  authorized 
to  make  and  publish  all  needful  rules,  terms, 
and  conditions  for  taking,  purchasing,  or 
selling  sand  or  other  products  taken  from 
the  streams  of  the  state.  Section  6  reads 
as  follows:  "For  the  purposes  of  this  act  the 
bed  and  channel  of  any  river  In  this  state 
or  bordering  on  this  state  to  the  middle  of 
the  main  channel  thereof  and  all  Islands  and 
sand  bars  lying  therein  shall  be  considered 
to  be  the  property  of  the  state  of  Kansas  un- 
less this  state  or  the  United  States  has 
granted  or  conveyed  an  adverse  legal  or 
equitable  interest  therein  since  January  29, 
ISei,  A.  D.,  or  unless  there  still  exists  a  legal 
adverse  interest  therein  founded  upon  a  val- 
id grant  prior  thereto;  provided,  that  noth- 
ing in  this  act  shall  affect  or  impair  the 
rights  of  any  riparian  land  ownw  or  lawful 
settler  upon  any  island  which  la  state 
sdiool  land." 

These  are  the  only  portions  of  the  act 
which  are  material  for  the  present  consider- 
ation. The  streams  from  which  sand  Is  and 
has  been  taken  by  the  defendants  are  the 
Arkansas  and  Kansas  rivers,  both  meandered 
streams.  Tbe  Kansas  river  is  meandered 
from  its  mouth  to  a  point  above  the  city  of 
Topeka.  It  lies  wholly  within  the  state  and 
empties  into  the  Missouri  river,  which  Is 
likewise  a  meandered  stream.  The  defend- 
ant Stewart-Feck  Sand  Company  is  the  own- 
er of  several  tracts  of  land  bordering  on  the 
Kansas  river.  The  title  to  some  of  these 
riparian  lands  was  vested  In  Wyandotte  In- 
dian allottees  by  patents  from  the  United 
States  under  tbe  treaty  of  1856.  Other  tracts 
are  portions  of  land  originally  patented  to 
Silas  Armstrong,  a  Wyandotte  Indian,  un- 
der the  Sandusky  treaty  with  the  Wyandottes 
ratified  In  1842  and  tbe  treaty  of  January- 
1855.  The  Stewart-Peck  Sand  Company  de- 
rives title  to  its  riparian  lands  through 
mesne  conveyances  from  Indian  allottees  un- 
der these  treaties.  The  Stewart-Peck  South- 
western Sand  Company  claims  the  Utle  to 
riparian  lands  along  the  south  bank  of  the 
Kansas  river  in  the  city  of  Topeka,  whicb  Is 
part  of  a  tract  patented  by  the  United  States 
to  Thomas  O.  Thornton,  December  5,  1861. 
Defendant  Wear  Sand  Company  is  the  ri- 
parian owner  and  operates  upon  a  tract  of 
land  on  the  south  bank  of  the  Kansas  river 
in  the  dty  of  T<^ka,  and  derives  Its  title 
through  mesne  conveyances  from  George 
Gardner,  to  whom  patoit  was  issued  by  the 
United  Stetes  on  October  6,  1860.  These  de- 
fmdants  have  been  oigaged  tor  some  yean 
In  taking  sand  from  the  Kansas  river  by 
means  of  dre^es  and  pomps,  and  in  selling 
the  sand  for  commercial  purposes. 

The  state  has  interposBd  its  motion  to 
quash  the  several  returns  of  the  defendant 


Digitized  by  Google 


640 


140  PACIFIO  HEPOBTBH 


(Kan. 


sand  companies  to  tiie  altemattve  writ,  and 
the  case  la  tlius  presented  to  us  upon  Its 
merits. 

Briefly  snmmarized,  the  main  contentions 
of  these  defendants  are:  \ 

1.  7Le  comm<ni  law  of  England,  as  it  ex- 
isted prior  to  1607.  having  been  In  force  In 
Kansas  Tenrttory  vhen  the  treaties  with 
the  Shawnee  and  Wyandotte  Indians  were 
approved,  and  when  the  patents  were  Issued 
to  the  allottees  thereunder,  by  the  United 
States,  and  when  the  patents  were  issued  to 
Thornton  and  Gai^ner,  these  defendants,  da- 
raigning  their  several  titles  from  such  al- 
lottees and  patentees,  are  the  owners  of  the 
bed  of  the  Kansas  river  adjoining  tbeir  ri- 
parian holdings,  between  their  boundary  lines 
to  the  thread  of  the  stream. 

2.  The  title  of  the  state  to  the  bed  of  a 
meandered  stream  Is  not  an  absolute  fee, 
which  the  state  can  dispose  of  as  it  wishes; 
but  such  title  Is  vested  in  it  In  trust  for  the 
benefit  and  common  right  of  all  the  people, 
for  the  purposes  for  which  such  property 
has  been  used  from  time  Immemorial,  viz., 
the  common  right  of  passage,  of  fishing,  of 
the  use  of  the  waters  for  domestic,  agricul- 
tural, and  commercial  purposes,  and  there- 
fore the  state  has  no  proprietary  right  in  the 
bed  of  the  stream  or  in  the  water  whldi  It 
can  sell. 

3.  The  sands  in  the  Kansas  river  form  no 
part  of  its  bed.  They  ore  foreign  to  the 
Dtratlfication  of  Its  bed  and  banks  and  flow 
Into  it  from  the  upper  reaches  of  Its  tribu- 
taries, beyond  meander  lines  and  beyond 
state  lines;  that  these  sands  are  in  constant 
motion,  unstable  and  unfixed  in  place  and 
are  fene  natorse  In  character  aud  become  the 
property  of  the  one  first  reducing  them  to 
possession;  that  the  common  right  to  reduce 
and  subject  them  to  personal  dominion  is  a 
property  right  of  value  of  which  the  defend- 
ants cannot  lawfully  be  deprived  without 
compensation. 

4.  That  the  right  to  take  sand  from  the 
river  is  a  right  which  under  the  common 
law  may  be  obtained  by  prescription,  even 
as  against  the  sovereign,  and  that  the  long- 
continued  usage  by  the  Stewart-Peck  Sand 
Company  under  claim  of  right  to  take  sand 
and  gravel  from  the  Kansas  river  has  ripen- 
ed Into  a  vested  estate  from  which  it  cannot 
be  deprived  without  compensation. 

6.  That  chapter  259  of  the  Season  Laws 
of  Kansas  was  not  legally  adopted  by  the 
Legislature. 

[1]  The  first  question  which  we  will  notice 
Is  the  authority  of  the  state  over  the  beds  of 
navigable  streams  and  Its  Interest  as  owner 
therein.  It  may  be  assumed  that  the  Legis- 
lature In  adopting  the  act  In  question  relied 
to  a  large  extent  upon  the  recent  decision  of 
this  court  in  Dana  v.  Hurst.  86  Kan.  947, 
122  Pac.  1041.  where  it  was  ruled  In  the 
syllabus  as  follows:  "The  title  to  the  bed  of 
the  Aritaosas  river  within  the  boundaries  of 


EansRs  Is  In  the  state^**  Hr.  Justice  West, 
speaking  for  the  court,  said:  "It  Is  not  pre- 
tended that  the  river  Is  now  navigated  or 
navigable  In  fact  In  Kansas,  and  the  court, 
as  well  as  everybody  else,  knows  that  It  Is 
not  But  does  this  conclude  the  matter?**  86 
Kan.  page  948, 122  I'ac.  page  1042.  The  opin- 
ion referf^  to  a  number  of  facta  of  which  the 
court  takes  Judicial  notice,  including  the 
else  and  extent  of  the  Arkansas  river;  tliat 
throned  its  long  course  In  Kansas  both  of  Its 
banks  were  meandered  by  the  government 
surveyors;  the  act  of  Congress  of  Febmaiy 
20,  1911.  paseed  for  the  purpose  of  enabling 
the  people  of  the  territory  of  Orleans  to  form 
a  Constitutiou  and  state  government,  whldi 
provided  that  the  Mississippi  river  and  the 
navigable  rivers  and  waters  leading  into 
the  state  should  be  common  highways  and 
forever  free  to  the  Inhabitants  of  the  state 
as  to  othei;  citizens  of  the  Ignited  States; 
also,  to  similar  provisions  found  In  the  act 
admitting  I<ouisiana  and  the  act  creating 
the  Missouri  Territory,  and  to  similar  decla- 
rations in  the  ordinance  for  the  admission  of 
the  Northwest  Territory.  The  opinion  th&k 
proceeds:  •  •  The  question  as  to 
when  a  stream  ooce  navigable  ceases  to  be 
so  by  nonuse  or  by  the  accumulation  of  sand 
or  s(^l  Is  one  on  which  we  have  been  afforded 
no  light.  But  considering  the  character, 
width,  and  length  of  the  river,  the  various 
acts  and  declarations  by  Congress  in  refex^ 
ence  thereto,  and  the  policy  shown  thereby 
with  ref^ence  to  waters  which  more  than 
100  years  ago  were  navigable  according  to 
the  needs  and  uses  of  that  time,  and  whldi 
led  Into  the  Mississippi,  we  deem  it  Justifi- 
able to  hold,  and  do  hold,  that  while  the 
stream  Is  not  now  navieated  In  fact  any- 
where In  Kansas  It  has,  nevertheless,  not  ceas- 
ed to  be  a  highway  set  apart  by  national  act 
and  declaratlDu  for  public  use  In  the  manner 
and  at  the  time  to  be  determined  upon  by 
the  federal  government  This  being  true.-  the 
title  to  the  bed  is  in  the  state,  and  islands 
therein  not  surveyed  or  claimed  by  the  gov- 
ernment belong-  also  to  the  state,  and  under 
the  act  of  1907  may  be  sold  as  school  land." 
86  Kan.  page  964, 122  Pac.  page  1047. 

If  there  be  any  one  proposition  upon  which 
the  courts  have  agreed  "with  no  variable- 
ness neither  shadow  of  turning,"  It  is  that  the 
extent  of  the  title  of  the  owner  of  lauds 
bordering  upon  navigable  waters  depends 
upon  the  local  law.  Whether  under  a  patent 
from  the  United  States  the  title  extends  to  the 
center  of  the  stream  or  lake  or  is  limited  to 
the  margin  thereof  is  everywhere  held  to 
be  dependent  on  the  law  of  the  state.  Martin 
et  al.  V.  Waddell,  16  Pet.  367,  10  L.  Ed.  997; 
Pollard's  Lessee  v.  Eagan  et  aU  3  How. 
212.  11  L.  Ed.  565;  Weber  v.  Harbor  Com- 
missioners. 18  Wall.  57.  21  L.  Ed.  79S ;  Bar- 
ney V.  Keokuk,  94  U.  S.  324.  24  L.  Ed.  224; 
Packer  v.  Bird,  137  U.  S.  6C1,  11  Sup.  Ct. 
210.  S4  U  Ed.  Sid;  Uardlu  r.  Jordan.  140  U. 
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S.  871,  11  Snp.  Ct  808,  838,  35  L.  Ed.  428; 
BMvely  t.  Bowlby,  152  U.  S.  1,  14  Sup.  Ct 
648.  38  L.  Ed.  331 ;  PbUadelphia  Co.  t.  Stlm- 
8on,  223  U.  S.  605,  32  Sup.  Ct  340,  50  L.  Ed. 
570;  Scott  V.  Lattig,  227  U.  S.  229,  33  Sup. 
Ct:  242,  67  L.  Ed.  490,  44  L.  E.  A.  (N.  S.)  107. 
In  Barney  r.  Keokuk,  supra.  It  was  said: 
"If  they  (the  states)  choose  to  resign  to  the 
riparian  proprietor  rights  which  properly  be- 
long to  them  la  their  sovereign  capacity,  It 
la  not  for  others  to  raise  objections."  04  U. 
8.  page  338,  24  L.  Ed.  224.  In  United  States 
T.  Chandler-Dunbar  Company,  229  V.  S.  53. 
33  Snp.  Ct  667.  67  L.  Ed.  1063,  it  Is  said  la 
the  opinion:  "The  technical  title  to  the  beds 
of  the  navigable  rivers  of  the  Uulted  States 
la  either  in  the  states  in  which  the  rivers  are 
sltnated,  or  In  the  owners  of  the  land  bor- 
dering upon  such  rivers.  Whether  in  one  or 
the  other  Is  a  question  of  local  law" — cases 
cited.  229  U.  S.  page  60,  33  Sup.  Ct  page 
671,  67  L.  Ed.  1063.  In  the  recent  case  of 
Kansas  v.  Colorado.  206  U.  S.  46.  page  93,  27 
Sap.  Ct  665,  page  666  (61  L.  Ed.  956),  the 
United  States  Itself  was  a  party  and  resisted 
a  claim  asserted  by  Kansas  to  the  ownership 
of  the  bed  of  the  Arkansas  river.-  In  the 
opinion  Mr.  Jnstice  Brewer  said:  "But  It  Is 
nseless  to  pursue  the  Inquiry  further  in  this 
direction.  It  la  enough  for  the  purposes  of 
tbls  case  that  each  state  haa  full  jurisdiction 
orer  the  lands  within  its  borders.  Including 
the  beds  of  streams  and  other  waters."  A 
nniltltade  of  cases  to  Uie  same  effect  might 
be  elted  from  the  courts  of  the  various 
atatos.  In  fact,  whether  a  patent  of  upland 
from  the  United  States  conveyed  the  title  to 
tlw  bed  of  navigable  streams  la  not  a. federal 
qnestlon  wltbln  the  Removal  Acts.  Gould 
on  Watera  (Sd  Gd.)  |  40;  Kenyon  v.  Knlpe 
(O.  O)  46  Fed.  30».  Although  In  a  former 
edidtm  the  enct  ctrntrary  was  said  to  be  the 
law.  Oould  on  Waters  (2d  RdJ  i  40. 

Onr  flnrt:  inquiry,  therefore,  must  be:  Wfaat 
fa  the  law  of  Kansas?  In  his  dissenting 
opinion  in  Hardin  r.  Jordan,  supra,  Mr. 
Jnatice  Brewert  after  stating  that  "beyond 
all  dispute  the  settled  law  of  this  court, 
eatabUrtied  by  repeated  dedatons,  la  that  the 
question  how  far  the  title  of  a  liparlan  own- 
er extenda  Is  one  of  local  law,"  need  this  lan- 
guage: "For  a  determination  of  that  ques- 
tion the  statutes  of  the  atate  and  the  decd- 
slons  of  its  highest  court  furnish  the  best 
and  the  final  authority."  140  U.  S.  page  402, 
11  Sup.  Ct  page  8SS,  36     Ed.  42& 

We  have  no  hesitation  In  declaring  that  the 
law  of  Kansas  upon  this  question  has  been 
settled  not  only  by  statutory  authority  but  by 
previous  decisions  of  this  court  notably  Wood 
V.  Fowler,  26  Kan.  682,  40  Am.  Rep.  330,  and 
Dana  v.  Hurst  86  Kan.  947. 122  Pac  1041.  In 
Wood  V.  Fowler,  supra,  the  action  was  to  re- 
strain defendants  from  cutting  and  removing 
Ice  formed  on  the  surface  of  the  Kansas 
river  within  certain  described  boundaries. 
It  involved  the  title  of  the  riparian  owner 
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who  claimed  to  own  to  the  center  of  the 
stream.  It  was  decided  in  that  case  that  a 
riparian  owner  owns  only  to  the  bank  and  not 
to  the  center  of  the  navigable  stream.  In 
the  opinion  Mr.  Justice  Brewer,  after  recit- 
ing historical  facts  showing  that  the  Kansas 
river  Is  a  navigable  stream,  used  this  lan- 
guage: "The  stream  having  been  meandered, 
the  lines  of  the  surveys  are  bounded  by  the 
bank.  The  patents  from  the  Uulted  States 
passed  title  only  to  the  bank.  SpUUog,  aa 
riparian  owner,  owned  only  to  the  bank. 
The  title  to  the  bed  of  the  stream  Is  in  the 
state."  26  Kan.  pages  688,  689,  40  Am.  Rep. 
330.  We  shall  have  occasion  to  refer  again 
to  this  decision  upon  another  branch  of  the 
present  case. 

In  Kreger  v.  Fogart?.  78  Kan.  541.  page 
645.  96  Pat  845,  page  847,  It  was  aald:  "In 
disposing  of  public  land  bordering  upon  riv- 
ers, it  is  not  the  policy  of  the  government 
to  reserve  title  to  the  lands  under  water, 
whether  the  stream  be  navigable  or  not  The 
government  parts  with  Its  whole  title,  leaving 
the  question  of  boundary,  whether  the  ^ore 
line  or  the  thread  of  the  stream,  to  be  deter- 
mined by  the  local  law.  In  case  of  navigable 
waters  In  this  state  the  boundary  is  at  the 
bank,  and  the  title  to  the  bed  of  the  stream  la 
In  the  state"— d  ting  Wood  v.  Fowler,  supra, 
and  Hardin  v.  Jordan,  140  U.  S.  371, 11  Sup, 
Ct  808,  838,  35  I*  Ed.  42a 

in  the  briefs,  counsel  for  defendants  say: 
**It  la  true  that  the  government  has  not,  di- 
rectly, at  any  time,  made  a  practice  of  dis- 
posing of  the  beds  of  noottdal  rivers,  where 
the  banks  thereof  have  been  meandered  in 
the  course  of  the  making  of  the  public  sur- 
veys; but  this  fact  does  not  by  any  means 
imply  ,  lack  of  power  to  do  so." 

It  must  be  conceded  that  the  prectoe  ques- 
tion is  one  upon  which  the  courts  were  for 
a  long  time  undecided.  Expresalons  were 
fdnnd  In  opinions  r^idered  by  the  United 
States  Supreme  Court  which  left  the  matter 
In  doubt  However,  as  early  as  1856,  In  the 
case  of  Height  v.  City  of  Keoknk,  4  Iowa, 
199,  the  Supreme  Court  of  Iowa  announced 
the  doctrine  that  the  govemmrat  caimot  con- 
vey the  land  between  Ugh  and  low-water 
mark  on  the  public  or  navigable  rivers,  cit- 
ing Pollard's  Lessee  v.  Hagan,  8  How.  21B,  11 
Ifc  Ed.  666,  and  othw  authorittea.  Intfaeopinr 
ton  it  was  said:  "Although  no  state  may  exist 
at  the  time  of  such  a  grant,  as  in  this  case,  yet 
grants  and  sales  made  under  such  circum- 
stances are  to  be  construed  as  having  a  view 
to  the  future  sovereignty  which  may  or  will 
arise,  and  so  as  not  to  impair  its  xii^ts  when 
arisen."  4  Iowa,  page  213. 

One  of  the  first  decisions  by  a  state  court 
holding  squarely  that  the  United  States 
have  no  authority  to  convey  the  title  to  the 
bed  of  navigable  streams  within  a  territory 
before  its  admission  to  the  Union  was  by 
the  Supreqie  Court  Of  Oregon  in  Hlnman  v. 
Warren  (liSTT)  6  Or.  408.  Oregon  woa  ad- 
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niltted  Into  the  Union,  February  14,  1859. 
Long  prior  thereto  in  1850  Congress  passed 
an  act  known  as  the  "Oregon  Donation  Act" 
(Act  Sept.  27,  1850,  c.  76,  9  Stat  496>,  requir- 
ing the  lands  to  be  surveyed  as  in  the  North- 
west Territory;  and  it  made  grants  or  do- 
nations of  land  according  to  goTernment 
surveys  to  actual  settlers  and  occupants. 
The  Supreme  Court  of  the  state,  in  the  Hin- 
man  Case,  held  that  a  patent  from  the  Unit- 
ed States  conveyed  no  land  below  high-water 
mark,  and  that  the  tidelands  l>elong  to  the 
state  of  Oregon  by  virtue  of  its  sovereignty. 
In  the  syllabus  it  was  ruled  that:  "The  Unit- 
ed States  government  has  no  authority  to  so 
dispose  of  lands  within  a  territory  as  to  make 
it  impossible  to  admit  such  territory  Into  the 
Union  upon  an  equal  footing  with  the  other 
states.  In  all  matters  that  touch  the  sov- 
ereignty of  the  future  state,  the  general 
government  is  simply  a  protector  thereof, 
until  such  time  as  the  territory  becomes  a 
state."  In  the  first  and  second  editions  of 
Gonid  on  Waters,  published  hi  1883  and  1891. 
ree^iectively,  the  autlior  used  this  language: 
"In  Binman  v.  Warren,  in  Oregon,  It  was 
held  that  the  United  States,  whUe  holding 
the  title  to  the  soil  of  tidewaters,  cannot 
make  a  valid  conveyance  of  such  soil.  There 
are  also  dicta  to  this  effect  in  the  case  of 
Height  V.  Keokuk,  In  Iowa;  but  Hinman 
V.  Warren  was  the  first  adjudication  upon  the 
subject  According  to  this  view,  the  United 
States  holds  purely  as  trustee  for  the  future 
state,  and  Is  without  statutory  or  constitu- 
tional authority  to  do  any  act  making  it 
impossible  to  admit  the  new  state  upon  a 
footing  equal,  in  ail  respects,  with  that  of 
the  other  states.  The  decisions  of  the  Su- 
preme Court  of  the  United  States-  were 
thought  to  lead  to  the  conclusion  reached  in 
Bioman  v.  Warren;  bat  it  would  seem  that : 
there  Is  no  very  direct  expression  of  m<A  a 
view,  in  the  opinions  of  that  court"  Sec- 
tion 40. 

It  is  significant  that  in  the  third  edition 
of  Gould  on  Waters,  published  in  1900,  the 
author  omitted  the  forcing  language  from 
the  text;  and  section  40  was  rewrlttran  to 
conf6rm  to  the  then  recent  deetsion  of  the 
Supreme  Court  of  the  United  States  In 
Shlvely  v.  Bowlby,  182  U.  S.  1,  14  Sup.  Ct 
6^  S8  Ii.  Bd.  S31.  That  case,  decided  in 
18^  cites  with  approral  Hinman  ▼.  War- 
ren as  stating  the  Oregon  law.  Since  the 
case  of  Shively  t.  Bowlby,  su^,  the  question 
can  no  longer  be  considered  donbtfuL  In 
that  opinion  Hr,  Justice  Gray  reviewed  the 
deciedons  In  tids  country,  and  referred  to  the 
origin  of  the  law  In  England  from  the  time  of 
Lord  Hale,  where  it  was  settled  that  the  title 
to  tidelands  or  of  arms  of  the  sea  below  or- 
dinary taU^-water  mark  Is  In  the  king,  except 
where  rights  Imve  been  acquired  by  express 
grant  or  by  prescription  or  usage.  The  doc- 
trine was  declared  to  be  well  settled  here  as 
In  England  that  a  grant  from  the  sovereign 


(  of  land  bounded  by  navigable  tidewater  pass- 
es no  title  below  high-water  mark,  unless 
either  the  language  of  the  grant  or  long  usage 
under  It  clearly  indicates  that  such  was  the 
IntentioQ  (citing  Lord  Hale  In  Hargrave's 
Law  Tracts  17,  18,  27;  United  States  v.  Ta- 
checo,  2  Walt  587,  17  L.  Ed.  865).  Martin 
V.  Waddell  (1842)  16  Pet  367,  10  L.  Ed.  997, 
is  cited  as  the  leading  case  in  this  country, 
and,  after  stating  the  different  rules  which 
obtain  in  the  original  states  with  respect  to 
the  title  to  lands  covered  by  navigable 
streams  or  by  tidewaters,  the  opinion  pro- 
ceeds: "The  foregoing  summary  of  the  laws 
of  the  original  states  shows  that  there  is  no 
universal  and  uniform  law  upon  the  subject: 
but  that  each  state  has  dealt  with  the  lands 
under  the  tidewaters  within  Its  borders  ac- 
cording to  its  own  views  of  Justice  and  pol- 
icy, reserving  Its  own  control  over  such  lands 
or  granting  rights  therein  to  individuals  or 
corporations,  whether  owners  of  the  adjoin- 
ing upland  or  not,  as  it  considered  for  the 
best  interests  of  the  pabllc.  Great  caution 
therefore  is  necessary  in  applying  precedents 
in  one  state  to  cases  arising  in  another.  IV. 
The  new-  states  admitted  into  the  Union  since 
the  adoption  of  the  Constitution  have  the 
same  rights  as  the  original  states  in  the  tide- 
waters, and  in  the  lands  below  the  high-wa- 
ter mark,  within  their  respective  Jurisdic- 
tions." 152  U.  S.  page  26,  14  Sup.  Ct  page 
557,  38  L.  Ed.  331.  "VIII.  Notwithstanding 
the  dicta  contained  in  some  of  the  oplniomi 
of  this  court,  already  quoted,  to  the  effect 
that  Congress  has  no  power  to  grant  any 
land  below  tilgh-water  mark  of  navigable 
waters  in  a  territory  of  the  United  States,  it 
Is  evidence  that  this  Is  not  strictly  true." 
162  U.  S.'  page  47,  14  Sap.  Ct  page  566,  38 
L.  Ed.  331.  "We  cannot  doabt,  therefore, 
that  Congress  has  the  power  to  make  grants 
of  lands  below  high-water  mark  of  navigable 
waters  in  any  territory  of  the  United  States. 
whoever  it  becomes  necetMary  to  do  to  i» 
order  to  perform  intemattonai  obliffoiiotu, 
or  to  effect  the  improvement  of  tuch  lands 
for  the  promotion  and  oonvenienee  of  com- 
merce with  foreign  nations  and  among  the 
several  stateSt  or  to  carry  out  other  public 
purposes  appropriate  to  the  obfects  for  wMck 
the  United  States  hold  the  terHtorif.  IX. 
But  Congress  has  never  undertaken  by  gen- 
eral laws  to  dispose  of  such  lands.  And  the 
reasons  are  not  far  to  seelc"  1K2  U.  S.  page 
48. 14  Sup.  Ct  page  566,  88  L.  Ed.  831.  (The 
Italics  ours.)  The  reasons  are  stated  in 
another  part  of  the  opinion  In  the  following 
language:  "The  Congress  of  the  United 
States,  In  dispoBtng  of  the  public  lands,  has 
constantly  acted  upon  the  theory  that  those 
lands,  whether  in  the  interior,  or  on  the 
coast  above  high-water  mark,  may  be  takoi 
up  by  actual  occupants,  In  order  to  euoonrage 
the  settlement  of  the  country;  but  that  the 
navigable  waters  and  the  soils  under  them, 
whether  within  or  above  the  ebb  and  flow  of 
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the  tide,  shall  be  and  remain  public  hl^- 
ways;  and,  being  chiefly  valuable  for  the 
public  purposes  of  commerce,  narlgatlon  aud 
flshery  and  for  the  tmprorements  necessary 
to  secure  and  promote  those  puri>oses,  sball 
not  be  granted  away  during  the  period  of 
territorial  government;  but,  unless  in  ease 
of  some  international  duty  or  public  exigen- 
cy, shall  be  held  by  the  United  States  In  trust 
for  the  future  states  and  shall  rest  In  the 
several  states,  when  organized  and  admitted 
Into  the  Dnlon,  with  all  the  powers  aud  pre- 
rogatives appertaining  to  the  older  states 
In  regard  to  snch  waters  and  soils  wlthlu 
tb^r  i-espectlve  Jurisdictions;  in  short,  shall 
not  be  disposed  of  piecemeal  to  Individuals 
as  private  property,  but  shall  be  held  as  a 
whole  for  the  purpose  of  bdng  ultimately  ad- 
ministered and  dealt  with  for  the  public  bene- 
fit by  the  state  after  it  shall  have  become  a 
completely  organized  commnnlty.**  162  U. 
8.  pages  49,  50,  14  Sup.  Ct  page  566,  38  L. 
Ed.  331.  Ibe  court  decides  that  a  donation 
claim  under  the  act  did  not  of  its  own  force 
have  the  effect  of  passing  any  title  in  lands 
below  hii^-water  mark. 

It  wiU  be  observed  Uiat  the  court  limits 
the  power  of  Congress  to  make  grants  of 
lands  below  high-water  mai^  ot  navigable 
rivers  in  a  territory  to  instances  where  it  be- 
comes necessary  to  do  so  in  order  to  perform 
international  obligations,  or  to  effect  the 
iiiq)rovement  of  such  lands  for  the  purposes 
ot  commerce,  or  to  carry  out  other  public 
purposes  appropriate  to  the  objects  for 
which  the  United  States  hold  the  tenitory. 
The  contoition  of  def^dants  that  Oongress 
has  the  power  to  grant  to  settlers  the  title 
to  the  bed  of  nontidal  navigable  streams 
within  a  territory  is  not  sustained  by  any  ex- 
press declaration  of  Hie  United  States  Su- 
preme Court  to  which  our  attention  has  been 
called;  and  certainly  no  such  Inference  can 
be  drawn  from  anything  that  Is  said  In  the 
exhaustive  opinion  in  Shively  t.  Bowlby, 
supra. 

Moreover,  many  of  the  decisions  to  which 
we  have  already  referred,  and  numerous  oth- 
ers which  might  be  cited,  hold  that  In  the 
case  of  all  meandered  streams  no  part  of  the 
soil  under  them  is  included  within  the  origi- 
nal surrey  or  passes  by  virtue  of  the  patent. 
Dana  v.  Hurst,  86  Kan.  947,  122  Pac.  1041; 
Kregar  v.  Fogarty,  78  Kan.  541,  96  Pac.  846. 
In  Mayor,  etc.,  of  Mobile  v.  Eslava,  9  Port. 
<  lla.)  577,  page  604  (33  Am.  Dec.  325).  it  was 
s^  id :  "By  the  acts  of  Congress  regulating 
th '  survey  and  disposal  of  the  public  lands, 
the  federal  goverument  has  renounced  the 
title  to  the  navigable  waters,  and  the  soil  cov- 
ered by  them." 

In  Hardin  v.  Jordan,  supra,  the  court  eaid: 
"We  do  not  think  It  necessary  to  discuss  this 
point  further.  In  our  Judgment  the  grants 
of  the  governmeut  for  lands  bounded  on 
streams  and  other  waters,  without  any  res- 
ervation or  restriction  of  terms,  are  to  be  con- 


)  strued  as  to  their  effect  according  to  the  law 
of  the  state  in  which  the  lands  lie.  The  next 
question  for  consideration  therefore  Is: 
What  Is  the  law  of  Illinois  with  regard  to 
such  grants?'  140  U.  S.  page  384, 11  Sup.  CL 
page  813,  36  L.  Ed.  428. 

The  same  court.  In  the  case  of  Hardin  v. 
Shedd,  190  U.  S.  608,  page  519,  23  Sup.  Ct. 
685  (47  L.  Ed.  11S6),  used  this  language: 
"When  land  Is  conveyed  by  the  United  States 
bounded  on  a  nonoavlgable  lake  belonging  to 
it,  the  grounds  for  the  dedslon  must  be 
quite  different  from  the  considerations  affect- 
ing a  conveyance  of  land  bounded  on  naviga- 
ble water.  In  the  latter  case  the  land  under 
the  water  does  not  bdong  to  the  United 
States,  but  has  passed  to  the  state  by  Its  ad- 
mission to  the  Union." 

'The  role  that  a  grant  is  to  be  construed 
most  stroi^ly  against  the  grantor  does  not 
apidy  to  public  grants.  The  government  be* 
lug  but  a  trustee  for  the  public.  Its  grants 
are  to  be  considered  strictly.  Grants  of  land 
the  United  States,  by  patent,  have  rela- 
tion to  the  surv^,  plats,  and  field  notes." 
McUanus  V.  Carmichadl,  S  Iowa,  1*  Syt 

"The  United  States,  upon  acquiring  a  ter- 
ritory, whethor  by  cendon  from  one  of  the 
states,  or  by  treaty  with  a  for^n  country, 
or  by  discovery  and  settlement,  take  the  title 
and  the  dominion  of  lands  b^w  high-water 
mark  of  tide  waters  for  the  benefit  of  the 
whole  people,  and  in  trust  fbr  the  future 
states  to  be  created  out  of  the  territory." 
Shively  v.  Bowlby,  162  U.  &  1.  Syl.  6,  14 
Sup.  Ct  648,  38  L.  Ed.  331. 

By  the  policy  of  the  state  of  Wisconsin  de- 
clared in  numerous  Judicial  decisions  there 
is  a  qualified  title  to  submerged  lands  of 
rivers  navigable  in  fact  conceded  to  shore 
owners;  but  this  qualified  title  Is  not  permit- 
ted to  displace  or  materially  affect  public 
rights  or  the  title  to  lands  under  the  streams 
which  are  held  to  be  In  the  state.  In  Illinois 
Steel  Co.  V.  Bllot  et  ux.,  109  Wis.  418,  84  N. 
W.  855,  85  N.  W.  402,  83  Am.  St  Rep.  905,  de- 
cided In  1901,  it  was  held  that  the  title  to 
lands  under  lakes,  [>onds,  and  navigable  riv- 
ers of  the  state  was  never  in  the  United 
States,  except  in  trust  for  public  purposes; 
that  a  patent  from  the  United  States,  cover- 
ing sach  lands,  whether  made  before  the  state 
was  admitted  Into  the  Union  or  thereafter, 
conveys  no  title.  In  the  opinion  it  was  said : 
"The  United  States  never  had  title,  In  the 
Northwest  Territory  out  of  which  this  state 
was  carved,  to  the  beds  of  lakes,  ponds,  and 
navigable  rivers,  except  In  trust  for  public 
purposes;  and  its  trust  in  that  regard  was 
transferred  to  the  state,  aud  must  there  con- 
tinue forever,  so  far  as  necessary  to  the  en- 
joyment thereof  by  the  people  of  this  com- 
monwealth. Whatever  concession  the  state 
may  make  without  violating  the  essentials 
of  the  trust,  it  has  been  held,  can  properly 
be  made  to  riparian  proprietors."  109  Wis. 
page  426,  81  N.  W.  page  866,  83  Am.  St  Bep^ 
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'MH.  Xmong  the  eases  cited  are :  Pevankee- 
f.  SaToy,  103  Wis.  271,  79  N.  W.  436,  60  L. 
R.  A.  836,  74  Am.  8t  Rep.  860;  Barney 
Keokuk,  04  U.  8.  824, 21  L.  Ed.  224;  BaUroad 
Co.  V.  SchDnneier,  7  WaU.  272,  10  I«  Ed.  74. 

Some  of  the  aame  qaesMons  were  passed 
apon  Id  the  recent  case  of  the  United  States 
for  the  Bastem  district  of  Oklahon^  United 
States  T.  Mackcy,  214  Fed.  187.  The  question 
Inrolved  was  the  vslldlty  of  oil  and  gas 
leases  In  the  bed  of  the  Arkansas  river. 
Tbere  were  three  rival  claimants;  The  Unit- 
ed States  sought  to  maintain  the  light  of 
the  Creek  Indians  to  ttie  oil  nnderlylng  the 
bed  of  the  river,  ^e  Creek  Indians  are  one 
of  the  Five  CiTlllsed  Tribes  holding  peima- 
nent  titles  to  their  lands  by  treaty,  and  after 
the  tribal  relations  were  dissolved  the  lands 
were  allotted  In  severalty  to  the  members 
of  the  tribe.  Aveir  and  the  Obwy  Oil  Com- 
pany claimed  under  leases  from  the  owner 
of  the  riparian  lands;  Avery's  title  being 
founded  upon  a  lease  to  the  lands  In  tlie  bed 
of  the  stream,  and  that  of  the  oil  company 
on  the  claim  that  Its  lease  covered  all  the 
riparian  lands  and  therefore  the  bed  of  the 
stream  on  the  theory  that  the  title  of  the 
riparian  owners  extended  to  the  middle 
thread  of  the  stream.  The  Pollard  Hagon 
Oil  Ck>mpany  claimed  under  a  lease  from  the 
state  of  Oklahoma  on  the  theory  that  the 
state  acceded  to  the  ownership  of  the  bed  of 
the  river  upon  her  admission  to  the  Union 
subsequent  to  the  making  of  the  lease.  The 
court  upheld  the  Oklahoma  title  on  the 
ground  that  the  Arkansas  Is  navigable  and 
that  the  title  of  the  United  States  to  the 
river  beds  was  in  trust  for  the  state  of  Okla- 
homa ;  that  the  Indians  were  mere  occupants 
of  the  lands  and  that  the  state  alone  could 
dispose  of  the  title  to  the  bed  of  the  streama 
In  the  opinion  the  court  approves  and  fol- 
lows the  Kansas  case  of  Dana  v.  Hurst,  su- 
pra, and  starts  with  the  proposition  that  the 
Arkansas  river  Is  a  navigable  stream;  that 
the  grant  to  the  Creek  Nation  by  the  patent 
of  August  11,  1852,  did  not  convey  to  that 
nation  the  same  title  and  Interest  In  the 
bed  of  the  river  as  It  acquired  by  the  patent 
to  the  uplands.  The  opinion  contains  an  ex- 
haustive review  of  the  decisions,  many  of 
which  we  have  already  cited.  Since  the  ar- 
grmient  we  have  been  furnished  with  a  copy 
of  a  decision  by  the  Supreme  Court  of  Okla- 
homa which  was  handed  down  March  10, 
1014.  The  case  Is  State  of  Oklahoma  v. 
Larry  Nolegs,  the  Jim  Crow  Oil  Co.,  et  al., 
139  Pac.  943.  Portions  of  the  syllabus  read  ; 
as  follows :  "(1)  The  ownership  of  the 
navigable  waters  and  the  soil  under  them  In 
all  the  territory  embraced  In  the  Louisiana 
Purchase  was  held  in  trust  by  the  federal 
government,  and,  as  each  of  the  states  were 
created  the  same,  within  the  boundaries  of 
such  state,  passed  to  It,  and  the  absolute 
right  to  such  navigable  waters  and  the  soil 
tliereunder  is  In  Uu  stat^  subject  to  the  pub- 


lic rights  and  the  paramount  power  pf  Con* 
gross  over '  navigation.  '  (2)  If  a  river  Is  In 
fact  navigable  and  In  fiict  used  for  purposes 
of  commei-ce,  the  title  to  the  waters  thereof 
and  the  bed  thereunder  is  held  by  the  fedei^ 
government,  and,  when  a  territory  containing 
such  navigable  river  becomes  a  states  the 
title  thereto  vests  In  the  stat^  r^^rdless  M 
subsequent  navigation  or  navigability,  and 
the  fact  that  a  riparian  owner  obtains  title 
to  the  land  adjoining  such  stream  prior  to 
statehood  does  not  divest  the  atate  of  such 
title."  "(6)  Where  a  government  patent  to 
land  describes  the  same  by  lots  and  refers 
to  the  official  plat  of  the  survey  thereof  and 
such  Tfiat  shows  that-  the  land  conveyed  la 
bounded  by  a  navigable  river,  the  title  ex- 
t«ids  no  further  than  the  edge  of  the  stream 
and  does  not  include  an  Island,  though  the 
diannel  between  that  and  the  main  land  may 
not  be  navlgabla" 

The  foregoing  principles  of  law  are  sup- 
ported in  a  well-conddered  opinion  by  the 
Oklahoma  court  which  follows  and  approves 
the  Kansas  case  of  Dana  v.  Hurst,  supra,  and 
United  States  v.  Mackey,  supra,  and  refers 
to  numerous  acts  of  Congress,  public  records, 
and  documents  of  the  several  departments  at 
Washington  recognizing  the  navigability  of 
the  Arkansas  river.  As  will  be  observed, 
many  of  the  questions  passed  upon  are  direct 
ly  In  point  here. 

But  defendants  assert  a  prior  claim  to  the 
bed  of  the  llausas  river  adjoiulog  their 
riparian  lands  by  virtue  of  a  patent  issued  to 
Silas  Armstrong,  a  Wyandotte  Indiaa 
Again  they  are  met  and  foreclosed  by  the 
decision  In  Wood  v.  Fowler,  supra.  In  that 
case  plaintiff  claimed  under  a  patent  to 
Matthias  Splltlog,  a  Wyandotte  Indian,  whose 
title  was  In  all  respects  the  same  as  that  of 
Silas  Armstrong  to  the  lands  In  this  case. 
But  the  court  said:  "The  stream  baring 
been  meandered,  the  lines  of  the  surveys  are 
bounded  by  the  bank ;  the  patents  from  the 
United  States  passed  title  only  to  the  bank; 
Splltlog,  as  riparian  owner,  owned  only  to 
the  bank.  The  title  to  the  bed  of  the  stream 
is  In  the  state."  26  Kan.  pages  688,  689.  ^ 
Am.  Bep.  330.  In  the  briefs  defendants  say 
that  tbis  language  was  not  necessary  to  the 
decision ;  but  the  court  at  the  time  deemed 
the  question  necessary  and  controlling  and 
saw  6t  to  rest  its  decision  on  that  ground,  so- 
that  the  language  cannot  be  regarded  as 
dictum.  The  contention  of  defendants  that 
the  common  law  In  all  its  strictness  was  In 
force  In  the  territory  of  Kansas  when  the 
Indian  patentees  acquired  title,  and  that  by 
force  of  that  law  the  original  riparian  own- 
ers took  to  the  center  thread  of  the  stream, 
is  also  disposed  of  by  what  was  said  In  Wood 
v.  Fowler,  as  follows:  "It  Is  true  a  distinc- 
tion was  recognized  in  England,  and  that 
streams  were  considered  navigable  only  In  so 
far  as  they  partook  of  the  sea,  and  to  the 
extent  that  their  waters  were  affected  by  the 
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ebb  and  flow  of  the  tide,  and  only  so  far  was 
tbe  title  of  the  riparian  owner  limited  to 
the  bank ;  above  such  point,  even  although 
the  etreani  waa  large  enough  to  be  used,  and 
in  fact  was  used,  for  purposes  ot  navigation, 
the  riparian  owner  owned  tbe  soil  ad  medium 
filum  aquse.  •  •  *  The  same  doctrine  of 
riparian  ownership  to  tbe  center  of  the 
stream  in  all  rivers  unaffected  by  tbe  ebb 
and  flow  of  the  tide  Is  recognized  In  some 
states  of  the  Union ;  but  the  better  and  more 
generally  accepted  rule  in  tliis  country  la,  to 
apply  the  term  'navigable'  to  all  the  streams 
which  are  In  tact  navigable ;  end  in  such  case 
to  limit  the  title  of  the  riparian  owner  to 
the  bank  of  tbe  stream.  Especially  Is  this 
true  In  the  states  where  the  lands  have  been 
surveyed  and  patented  imder  the  federal  law. 
See  tbe  following  authorities:  Ballroad  Co. 
T.  Schurmeter,  7  Wall.  272  [19  L.  Ed.  74]; 
McManus  T.  Carmlchael,  3  Iowa,  1 ;  Haight  v. 
Keokuk,  4  Iowa,  199;  Tomlin  v.  Bid.  Co.,  32 
Iowa,  106  [7  Am.  R^.  176] ;  Flanagan  v.  City 
Of  Philadelphia,  42  Pa.  219;  Bridge  Co.  v. 
Klrke.  46  Pa.  112  [S4  Am.  Dec.  527] ;  People 
T.  Tibbetts,  19  N.  T.  523 ;  People  v.  Canal  Ap- 
praisers, 33  N.  T.  461."  26  Kan.  page  689.  40 
Am.  Bep.  330. 

I'he  defendants,  bowever,  say  that  the 
extent  to  which  tbe  common  law  became  a 
rule  of  property  in  Kansas  4s  to  be  determin- 
ed, not  from  language  used  by  way  of  argu- 
ment in  Wood  T.  Fowler,  but  by  reference  to 
the  act  of  tbe  territorial  Legislature  of  1855 
(Stat  1855,  p.  469),  which  declared  that  the 
common  law  of  Bugland  and  all  statutes 
prior  to  4  James  I.  not  local  to  that  kingdom, 
and  of  a  general  nature,  should  be  the  rule  of 
action  and  decision  in  tbe  territory.  Sattig 
T.  Small,  1  Kan.  170,  175.  Substantially  the 
same  provldon  was  re-enacted  In  1859.  In 
1868  tbe  language  was  changed  to  read: 
*^e  common  law,  as  modlQed  by  constitu- 
tional and  statutory  law,  Judicial  decisions, 
and  the  condition  and  wants  of  the  people, 
shall  remain  in  force  In  aid  of  the  general 
statntea  of  this  state."  Chapter  119.  Gen. 
Stat  X868,  i  8. 

It  is  worth  while  to  Inaulre  by  what  pro- 
eew  of  reasoning  it  can  be  asserted  that  Kan- 
sas was  deprived  of  ber  right  to  enter  the 
Union  upon  an  equality  with  the  other 
atatea.  Time  and  again  the  Supreme  Court 
of  tbe  United  States  has  declared  that  each 
of  tbe  new  states  Is  entitled  to  be  admitted 
Into  the  Union  on  an  equal  footliv  with  tbe 
original  states.  "By  tbe  preceding  course  of 
reasoning  we  have  arrived  at  these  general 
emclnsions:  First,  tbe  shores  of  naTlgable 
TCtcTS  and  tbe  noils  nnder  them  were  not 
Stanted  by  tbe  OonstitDtlon  to  tbe  United 
States,  but  were  leeerred  to  tbe  states  le- 
mectiTelr.  SecmidlT,  the  new  states  have 
tbe  same  rights,  sovereignty,  and  jnrisdlctifHi 
over  tiiis  subject  as  tbe  orlglniQ  states. 
*  *  *  To  maintain  any  other  doctclne  Is 
to  deny  tbat  Alabama  bas  been  admitted  in* 


to  the  Union  on  an  equal  footing  with  the 
original  states,  the  Constitution,  laws,  and 
compact,  to  the  contrary  notwithstanding." 
Pollard's  lessee  v,  Hagan  et  aL,  3  How.  212. 
11  L.  Ed.  505,  573;  Martin  et  aL  v.  Waddell.' 
16  PeL  367,  10  L.  Ed.  997 ;  Weler  v.  Harbor 
Com'rs,  18  Wall.  57,  71,  21  L.  Ed.  798 ;  Knight 
V.  U.  S.  Land  Ass'n,  142  U.  S.  161, 12  Sup.  Ct 
258,  35  L.  Ed.  974;  Shlvely  v.  Bowlby,  su- 
pra ;  Withers  v.  Bu(^ey  et  al.,  20  How.  84. 
15  L.  Ed.  816. 

The  Kansas  and  the  Arkansas  rivers  when 
the  territorial  act  of  1855  was  passed  were 
navigable  In  fact  and  were  so  recognized  by 
Congress  in  Its  surveys  of  tbe  public  lands. 
Ordinarily  tbe  first  lands  to  be  taken  up  by 
settlers  are  those  on  the  banks  of  tbe  streams. 
The  great  struggle  for  the  admission  of  Kan- 
sas might  have  been  prolonged  until  all  but 
a  few  tracts  of  riparian  lands  along  the 
Kansas  river  from  Its  mouth  to  Junction  City 
had  been  settled  upon.  Had  such  been  the 
situation,  and  if  defendants'  contenfloQ  Is 
sound,  Kansas  would  have  entered  the  Union 
stripped  of  the  valuable  right  of  ownership! 
in  and  control  over  the  bed  of  the  Kansas', 
river,  or,  what  is  Just  as  loconcelvable,  would  . 
have  held  the  title  only  to  those  fragmentary 
portions  of  the  bed  of  the  stream  tbat  ad- 
joined the  lauds  not  settled  upon.  Moreover,' 
this  situation  would  have  resulted,  not  be- 
cause tbe  Kansas  river  was  not  a  navigable 
and  public  stream  in  t&ct,  but  because  tbe 
common  law  of  England  as  declared  by  Lord 
Hale  and  collected  by  him  from  deddona  In 
the  Tear  Books  made  the  ebb  and  flow  of  the 
tide  the  test  of  navigability.  ' 

The  defendants  rely  with  much  confidence 
upon  tbe  following  language  from  tbe  ded-' 
slon  of  Judge  Campbell  of  the  federal  court 
of  Oklahoma  In  United  States  v.  Mackey, 
supra:  "If  therefore  we  are  to  apply  tbe 
strict  rule  of  the  common  law  as  it  existed 
In  England  at  the  time  this  country  was 
colonized,  tbe  rights  of  the  owners  of  the  up- 
land bordering  upon  this  stream,  so  tar  as 
ownership  of  the  soil  Is  concerned,  must  be' 
considered  as  extending  to  the  middle  thread 
of  tbe  stream,  to  the  exclusion  of  the  state, 
subject  onl7  to  tbe  public  right  of  navlga- 
Uon." 

No  one  vUl  dispute  the  1^1  proposition 
stated.  It  voeTelj  asserts  that,  mAec  tbe 
strict  rules  of  the  common  law  as  it  existed' 
In  England,  no  river  or  arm  of  tbe  sea  was  In 
law  zuTlgable  above  tbe  point  where  It  was 
affected  by  the  tide,  altbon^  it  may  bave 
been  naTigable  in  fact  above  such  point,  and 
the  title  of  tbe  riparian  owner  aliove  tbe  ebb 
and  flow  of  the  tide  extended  to  the  middle 
tliread  of  the  stream,  while  tbe  title  to  tbe 
bed  of  tbat  portion  of  tbe  stream  affected 
by  tbe  tide  was  In  tbe  crown.  Of  course,  if 
tbat  rule  of  tlie  common  law  were  applied  to' 
Kansas  streams,  tbe  defendants  would  be  eor> 
rect  in  their  contention.  Oklahoma's  adopt-' 
ing  rtatnte  la  worded  as  our  amended  atat-' 
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nte  of  1S68,  and  Judge  Campbell  may  have 
beeu  of  the  opinion  that,  if  the  OlUahoma 
statute  coutaiued  language  as  broad  as  our 
statute  of  1855,  the  riparian  proprietor  of 
lauds  bordering  on  the  Arl±ansas  river  would 
have  acquired  title  to  the  middle  thread  of 
the  stream.  But  we  do  not  so  constiTie  the 
effect  of  the  territorial  acts  by  which  Kansas 
adopted  the  rules  of  the  common  law. 

We  have  always  supposed  that  the  first 
settlers  In  Kansas,  those  who  came  even  be- 
fore the  Kansas-Nebraska  act,  brougbt  with 
them  the  common  law  of  England,  that  is, 
80  much  of  it  as  was  not  local  to  England 
and  was  appllcabie  to  the  circumstances  and 
conditions  of  the  territory,  and  that  the  com- 
mon law  to  that  extent  was  already  a  part  of 
the  law  of  the  territory  when  the  adoption 
act  of  1855  was  passed. 

How  the  common  law  came  to  Kansas  is 
told  in  a  comprehensive  sketch  of  the  subject 
in  Clark  v.  AUaman,  71  Kan.  206,  page  224, 
80  Pac  571,  page  577  (70  L.  E.  A.  971).  In 
the  opinion  Mr.  Justice  Burch  reviews  the 
history  of  the  formation  of  the  Louisiana 
Territory,  and  refers  to  the  acta  of  Congress, 
the  l^slation  of  the  several  states  and  ter- 
ritories to  whiclk  Kansas  has  at  different 
times  in  her  history  belonged,  and  dtes  the 
public  documents  and  de<dded  cases  bearing 
upon  the  question.  Speaking  of  the  princi- 
ples ot  the  common  law  to  which  the  immi- 
grants who  came  from  the  Southern  states 
"were  inured,"  the  opinion  says:  "It  was 
likewise  notoriously  the  heritage  of  the  men 
who  came  from  the  North  to  Kansas  to  aid 
In  establishing  Its  law."  The  opinion  also 
quotes  from  the  message  of  Gov,  Beeder  of 
July  S,  1855,  to  the  first  territorial  L^sla- 
ture,  as  follows:  "It  appears  that  the  laws 
of  the  United  States  not  Inapplicable  to  our 
locality — the  laws  of  the  territory  of  Indiana 
made  between  the  26th  of  March,  1804,  and 
the  3d  ot  March,  1805,  enacted  for  the  dis- 
trict of  Louisiana,  the  laws  of  the  territory 
of  Louisiana,  the  laws  of  the  territory  of 
Missouri — the  common  law,  and  the  law  of 
the  province  of  Louisiana  at  the  time  of  the 
cession,  except  so  far  as  the  latter  have  su- 
perseded the  former,  still  remain  in  force  in 
the  territory  of  Kansas.  As  the  common 
law  to  a  considerable  extent  was  adopted  for 
the  territory  by  Coneress  as  late  as  1812,  and 
by  the  Missouri  Legislature  as  late  as  1816, 
•  *  •  it  has  without  doubt  superseded 
and  supplied  a  great  amount  of  the  law  pre- 
viously existing."  71  Kan.  pages  220,  221, 
80  Pac.  page  576  (70  L.  R.  A.  971). 

Statutes  solemnly  enacted  are  often  said 
to  be  merely  declaratory  of  the  common 
law ;  that  is  to  say,  the  law  declared  by  the 
statute  was  already  In  existence,  and  the 
courts  without  the  sanction  of  the  statute, 
would,  in  a  proper  case,  have  euforced  it. 
Moreover,  the  act  of  1855  expressly  excepts 
ftom  its  operation  those  rules  of  the  common 
law  of  England  which  were  local  to  that 


kingdom  and  not  of  a  general  nature.  What 
rule  could  be  more  local  to  Great  Britain  and 
less  general  in  nature  than  one  which  could 
only  apply  to  the  peculiar  natural  conditions 
existing  there — the  abseuce  of  navigable 
streams  that  were  unaffected  by  the  ebb  and 
flow  of  the  tide?  What  rule  could  be  imagin- 
ed more  uusuited  to  the  great  Mississippi  and 
its  navigable  tributaries,  not  only  rendered 
navigable  by  the  laws  of  nature  but  the  free 
navigation  thereof  consecrated  and  guaran- 
teed by  public  treaties  and  acts  of  Congress! 
See  Dana  v.  Hurst,  supra. 

Speaking  of  the  rights  of  Alabama,  the 
Supreme  Court  said  in  the  opinion  in  the 
case  of  Pollard's  Lessee  v.  Hagan  et  al.,  su- 
pra: "But  her  rights  of  sovereignty  and 
Jurisdiction  are  not  governed  by  the  common 
law  of  EJngland  as  It  prevailed  In' the  colonies 
before  the  Revolution,  but  as  modified  by 
our  own  Institutions."  3  How.  page  229,  11 
L.  Ed.  565. 

In  Chlsholm  v,  Georgia,  2  Dall.  419,  page 
435,  1  L.  Ed.  440,  447,  Justice  Iredell  used 
this  language  with  respect  to  the  common 
law,  which  Is  so  often  quoted:  "I  know  of 
none  sudi,  which  can  affect  this  case,  but 
those  that  are  derived  from  what  is  properly 
termed  the  'common  law,'  a  law  which  I 
presume  is  the  groundwork  of  the  laws  in 
every  state  in  the  Union,  and  which  I  con- 
sider, go  far  as  it  U  applicable  to  the  pecuUar 
circumstanceB  of  the  country,  and  where  no 
special  act  of  legislation  controls  It,  to  be 
in  force  in  each  state,  as  it  existed  In  Eng- 
land (unaltered  by  any  statute)  at  the  time 
of  the  first  settlement  of  the  country."  The 
Italics  are  ours  and  emphasize  the  qualifying 
language  to  which  we  wish  especially  to  di- 
rect attention. 

There  has  always  been,  it  Is  true,  a  con- 
trariety of  opinion  In  the  courts  of  the  dif- 
ferent states  upon  this  question.  Those  of 
the  original  states  with  rivers  and  waters 
affected  by  the  ebb  and  fiow  of  the  tide 
adopted  the  common-law  test  of  navigabnity. 
But  this  was  repudiated  by  some  of  the  orig- 
inal states  as  wholly  inapplicable  to  great 
rivers  and  streams  actually  navigable  and 
wholly  unaffected  by  the  tide.  The  Supreme 
Court  of  Pennsylvania  as  early  as  1810  de- 
cided that  the  doctrine  of  Lord  Hale  as  to 
navigable  rivers  is  not  applicable  to  the  lar- 
ger rivers  of  Pennsylvania,  such  as  the  Ohio. 
Delaware,  Susquehanna,  and  Allegheny. 
Chief  Justice  Ttlghman,  who  tried  the  case 
on  the  circuit,  said  In  his  opinion:  "But  the 
common-law  principle  concerning  rivers,  even 
if  extended  to  America,  would  not  apply  to 
such  a  river  as  the  Susquehanna,  which  is 
a  mile  wide,  and  runs  several  hundred  miles 
through  a  rich  country,  and  which  is 
navigable  and  is  actually  navigated  by 
large  boats.  If  such  a  rtver  bad  exi^' 
ed  in  E^ngland,  no  such  law  would  ever  have 
been  applied  to  It.  Their  streams,  in  which 
the  tide  does  not  ebb  and  flow,  are  smalL" 
Carson  T.  Blazer,  2  Bin.  (Fa.)  475,  477  (4 
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Aid.  Dec.  463).  His  ruling  was  affirmed  In 
the  Supreme  Court  In  an  opinion  wblch,  after 
referring  to  tbe  act  of  tlie  assembly  of  1777, 
declaring  that  the  common  law  of  England 
shall  be  binding  on  the  inhabitants  of  the 
state,  used  this  language:  "But  the  uniform 
idea  has  ever  been  that  only  such  parts  of 
the  common  law  as  were  applicable  to  our 
local  situation  bave  been  received  In  this  gov- 
ernmeot  The  principle  is  self-evident.  The 
adoption  of  a  different  rule  would,  In  the 
language  of  Sir  Dudley  Ryder,  resemble  the 
unskillful  physician,  who  prescribes  the  same 
remedy  to  every  species  of  disease.  The 
qualities  of  fresh  or  salt  water  cannot, 
amongst  us,  determine  wbether  a  river  shall 
be  deemed  navigable  or  not.  Neither  can 
the  flux  or  reflux  of  the  tides  ascertain  its 
character."  2  Bin.  (Pa.)  page  484,  4  Am. 
Dec.  463.  To  the  same  effect  is  Shrunk  v. 
Schuyl.  NaT.  Co.,  14  Serg.  &  R.  (Pa.)  71. 

One  of  the  first  to  adopt  the  common  sense 
role  was  the  Supreme  Court  of  North  Caro- 
lina In  the  case  of  Wilson  t.  Forbes,  2  Dev. 
(18  N.  C.)  80,  decided  in  1828.  In  the  opin- 
ion, Henderson,  Judge,  said:  "It  Is  clear 
that,  by  the  role  adopted  in  England,  nav- 
igable waters  are  distinguished  from  others, 
tfy  the  ebbing  and  flowing  of  the  tides ;  but 
this  nile  la  entirely  inapplicable  to  our  sit- 
uation, arising  both  from  the  great  length  of 
oar  rlrers,  extending  far  Into  the  Interior, 
and  the  sand  ban  and  other  obstructions  at 
thrir  months.  By  that  rale,  Albemarle  and 
Pamptleo  sounds,  which  are  Inland  seas, 
would  not  he  deemed  navigable  waters,  and 
woald  be  the  subject  of  private  property." 
18  N.  a  pages  84.  85.  . 

The  g^t  case  of  HcManua  v.  Carmichael, 
3  Iowa,  1,  la  dted  with  approml  In  our  own 
case  of  Wood  v.  Fowler,  snpra.  It  la  a  store- 
house of  reason  and  anthoiity  to  which  we 
are  much  indebted.  Sndge  Dillon  was  one 
of  the  counsel  who  contended  that  the  abaurd 
rules  of  the  common  law  could  not  be  made 
the  test  of  the  nav^blllty  of  a  great  rlrer 
like  the  Mississippi.  In  the  briefs  he  said: 
"If  •  •  •  this  river  Is  navigable,  thai  It 
la  so  In  spite  of  the  common  law;  or,  more 
correctly  speaking,  it  Is  navigable,  because 
the  common  law,  not  having  any  applicability 
to  tbl9  river,  has  nothing  to  do — I  repeat  It, 
the  common  law  has  nothing  to  do— wlUi  the 
question  as  to  whether  It  Is  navigable  or  not 
narlgable."  3  Iowa,  page  25.  And  he  was 
eg>eaklng  of  naTlgablllty  In  law  as  afl'ectiiv; 
riparian  rights.  In  the  opinion  Mr.  Justice 
Woodward  used  this  language:  "And  if  we, 
like  the  people  of  Qiese  states,  generally, 
have  brought  the  common  law  with  us;  then, 
too,  we.  Uke  thran,  have  brought  such  parts 
of  it  as  are  adapted  to  onr  institutions  and 
dreumstances;  and  we  ask  with  confidence 
whether  the  rales  and  tests  which  are  ap- 
plicable enon^  to  the  rivulets  of  England 
shall  be  taken  to  measure  those  waters, 
whose  flow  is  through  the  climates  and  isones 
of  the  earth?"  8  Iowa,  page  81.  Bevlewlng 


the  dedded  cases  he  said:  "In  the  most  of 
those  from  the  nortlieastern  states,  the  sub- 
ject Is  discussed  very  little ;  but  they  simply 
assume  the  common-law  rule  as  the  one  to 
decide  by,  and  look  no  farther."  3  Iowa., 
page  33.  He  quotes  from  the  opinion  of  tlie 
jndges  in  the  case  of  Cunal  Commissioners 
V.  People,  5  Wend.  (X.  Y.)  423,  pages  447, 
448,  where  Chancellor  Walworth  said:  "The 
principle  itself  does  not  appear  to  be  suffi- 
ciently broad  to  embrace  our  large  fresh- 
water lakes,  or  Inland  seas,  which  are  whol- 
ly uiu)rovlded  for  by  the  common  law  of 
England.  *  *  *  It  Is  not  necessary  to  ex- 
press an  opinion  whether  this  principle  can 
be  properly  applied  to  some  part  of  those 
streams  which  are  navigable  from  the  sea 
by  large  ships  and  vessels,  far  above  the  In- 
fluence of  the  tides,  as  that  question  can  nev- 
er arise  in  this  state.  We  have  no  such  rlv- 
era"  Commenting  upon  this  language.  Jus- 
tice Woodward  said:  "Surely,  such  an  ex- 
pression leaves  us,  who  have  such  rivers, 
free  to  discuss  the  question'  anew,  and  with- 
out feeling  constrained  by  those  dedslona," 
3  Iowa,  page  41.  We  quote  the  following  ex- 
tracts from  the  ayllabua  of  the  Iowa  caas: 
''Although  the  ebb  and  flow  of  the  tide  was, 
at  common  law,  the  moat  asnal  test  of  nav- 
igability, it  was  not  necessarily  the  only  one. 
But  however  this  may  be,  that  test  Is  not 
applicable  to  the  Miaaissippi  river.  *  •  * 
The  term  'navigable*  embraces  wlttiin  It- 
self, not  merely  the  Idea  that  the  waters 
could  be  navigated,  bnt  also  ttie  idea  of  pab- 
lldty,  so  that  saying  waters  are  public  is 
equivalent,  In  l^pol  sens^  to  saying  that  tbey 
are  navigable.  ■  *  *  It  la  navigability  in 
fitct,  which  fonna  the  foundation  for  navl- 
gabtlity  In  law,  and  from  the  fftct  follows  the 
appropriation  to  public  use,  and  hence  its 
publicity  and  legal  navigability.  The  real 
test  of  navigability  in  this  country  la  ascer- 
tained by  uae,  or  by  public  act  or  declaration. 
The  acta  and  dedarationa  of  the  United 
Statea  declare  and  constitute  the  Mississippi 
river  a  public  highway.  In  the  highest  and 
broadest  Intendment  possible." 

The  leading  western  cases  to  the  contrary 
are  Morgan  &  Harrison  v.  Reading,  3  Smedea 
ft  M.  (Miss.)  866,  dedded  In  1844,  and  Mid- 
dleton  T.  Priteliard  et  aL.  3  Scam.  (IlL)  510, 
38  Am.  Dec.  112.  So  far  as  we  have  exam- 
ined, they  are  the  only  cases  which  have  ap- 
plied the  strict  rule  of  the  common  law  to 
the  Mississippi  river,  and  which  hold  that  It 
la  not  in  law  a  navijsable  stream.  The  con- 
flict of  opinion  in  the  varhma  states  npon  this 
vexed  question  baa  created  some  anomalona 
conditions.  Because  of  the  adherence  of  the 
Illinois  courts  to  the  atrid  rules  of  the  com- 
mon law  as  to  property  r^ta,  the  ownra-  of 
landa  In  Northern  Illinois  bordering  on  the 
east  bank  of  the  Mlaslaslppi  owns  the  bed  of 
the  river  to  the  middle  thread,  where  hia  ti- 
tle is  met  by  that  of  the  aovereign  state  of 
Iowa. 

In  Barney  v.  Keokuk,  supra,  Jnatloe  Brad- 
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ley  said:  "In  Iowa,  as  before  atated,  the 
more  correct  rule  seems  to  have  been  adopted 
after  a  most  elaborate  iDvestlgation  ot  the 
subject.  Tbe  exhaustive  examiuatlon  of  this 
question  by  the  Supreme  Court  of  Iowa  In 
1856,  in  tbe  case  of  McManus  v.  Carmlchael, 
3  Iowa,  1,  really  leaves  nothing  to  be  said." 
94  U.  S.  pages  338,  339,  24  L.  Ed.  224. 

The  fact  must  not  be  lost  sight  of  that  tbe 
Supreme  Court  of  the  United  States  repudi- 
ated the  absurd  deQnition  of  the  common 
law  as  long  ago  as  1851  In  tbe  case  of  The 
-Uenesee  Chief,  12  How.  443,  13  h.  Ed.  1058. 
The  opinion,  which  was  delivered  by  Chief 
Justice  Taney,  has  long  been  recognized  as 
one  of  the  monuments  of  the  law.  The  court 
was  confronted  by  a  condltlott.  In  its  earli- 
er cases,  notably.  The  Thomas  Jefferson,  10 
Wheat.  428,  6  L.  Ed.  358,  the  court  had  de- 
cided that  the  admiralty  jurisdiction  of  Con- 
gress was  limited  to  tidewaters.  In  1845 
Congress  passed  an  act  the  validity  of  which 
was  regarded  as  doubtful,  and  by  which  it 
was  sought  to  extend  the  admiralty  Jnrlsdlc- 
tloD  to  the  great  navigable  streams  and  In- 
land lakra.  Tbe  court  freely  recognized  Its 
embarrassment  because  of  Its  former  rulings 
and  in  the  opinion  regretted  that  the  propo- 
sition hhd  not  been  presented  at  an  earlier 
time  in  the  history  of  the  country.  The 
court,  however,  expressed  itself  as  convinced 
that  It  would  not  do  to  follow  an  erroneous 
decision  Into  which  it  fell,  "when  the  great 
Importance  of  the  question  as  it  now  presents 
Itself  could  not  be  foreseen."  12  How.  page 
456, 13  L.  Ed.  1058.  In  the  opinion  was  said: 
"It  is  evident  that  a  definition  that  would  at 
this  day  limit  public  rivers  in  this  country  to 
tidewater  rivers  Is  utterly  Inadmissible.  We 
'  have  thousands  of  miles  of  public  navigable 
water,  Including  lakes  and  rivers  in  which 
there  Is  no  tide.  *  *  *  The  lakes  and 
the  waters  connecting  them  are  undoubtedly 
public  waters,  and  we  think  are  within  the 
grant  of  admiralty  and  maritime  Jurisdiction 
in  the  Constitution  of  the  United  States." 
12  How.  page  467, 13  L.  Ed.  1058.  The  act  of 
Congress  was  held  constitutional. 

We  must  once  more  refer  to  the  language 
of  Mr.  Justice  Bradley  In  Barney  v.  Keokuk, 
supra:  "And  since  this  court.  In  the  case  of 
The  Genesee  Chief,  12  How.  443  [13  L.  Ed. 
1068],  has  declared  that  the  Great  Lakes  and 
other  navigable  waters  of  tbe  country,  above 
as  well  as  below  the  flow  of  the  tide,  are,  Iti 
the  strictest  sense,  entitled  to  the  denomina- 
tion of  navigable  waters,  and  amenable  to 
the  admiralty  Jurisdiction,  there  seems  to  be 
no  sound  reason  for  adhering  to  the  old  rule 
as  to  the  proprietorship  of  the  beds  and 
shores  of  such  waters."  &4  U.  S.  page  838, 
24  h.  Ed.  224. 

We  have  already  quoted  from  opinions  o'^ 
the  Supreme  Court  of  Pennsylvania.  The 
same  court  in  a  later  case  has  held  that  thf 
Monongahela  la  a  navigable  stream,  and  that 
its  soil  up  to  low-water  mark,  and  the  river 
itself  are  tbe  property  of  the  commonwealth. 


In  Monongahela  Bridge  Co.  v.  Kirk,  46  Pa. 
112,  120  (84  Am.  Dec.  627)  the  absurdity  of 
tbe  common-law  test  of  navigability,  is  aptly 
stated  In  the  following  language:  "We  are 
aware  tbat  by  the  common  law  of  England 
such  streams  as  tbe  Mississippi,  tbe  Missou- 
ri, the  rivers  Amazon  and  Platte,  the  Rhine, 
the  Danube,  tbe  Po,  the  Nile,  the  Euphrates, 
the  Ganges,  and  the  Indus  were  not  naviga- 
ble rivers,  but  were  the  subject  of  private 
property,  whilst  an  insignificant  cre^  in  a 
small  Island  was  elevated  to  tbe  dignity  <rf  a 
public  river,  because  it  was  so  near  the  ocean 
tbat  the  tide  ebbed  and  flowed  up  the  whole 
of  its  petty  course.  The  Roman  law,  which 
has  pervaded  Continental  Europe,  and  which 
took  its  rise  In  a  country  where  there  was  a 
tldeless  sea,  recognized  all  rivers  as  naviga- 
ble which  were  really  so,  and  this  common- 
sense  view  was  adopted  by  tbe  eariy  found- 
ers of  Pennsylvania,  whose  province  was  in- 
tersected by  large  and  valuable  streams, 
some  of  which  are  a  mile  In  breadth." 

The  doctrine  of  the  Iowa  courts  repudiat- 
ing tbe  tidal  test  of  navigability  and  declar- 
ing that  a  stream  la  navigable  In  law  which 
is  navigable  In  fact,  and  which  has  been  de- 
clared to  be  a  public  stream  by  the  acts  ot 
Congress  and  recognized  as  such  by  govern- 
ment surveys  of  tbe  public  lands,  has  been 
expressly  approved  by  the  Supreme  Court  of 
the  United  States  In  the  case  of  Packer  v. 
Bird,  137  V.  S.  661,  page  672,  11  Sup.  Ct  210, 
page  212  (34  L.  Ed.  819),  which  involved  the 
title  to  the  bed  of  tbe  Sacramento  river  in 
California.  In  the  opinion  Mr,  Justice  Field, 
after  referring  to  tbe  states  which  have 
adopted  the  common-law  rule  to  its  fullest 
extent  and  to  those  which  like  Pennsylvania 
and  Iowa  have  repudiated  It,  used  this  lan- 
guage: "Tbe  legislation  of  Congress  for  the 
survey  of  the  public  lands  recognizes  tbe  gen- 
eral rule  as  to  the  public  Interest  In  waters 
of  navigable  streams  without  reference  to  the 
existence  or  absence  of  the  tide  in  them." 
In  the  opinion  It  was  said:  "A  different  test 
must  therefore  be  sought  to  determine  tbe 
navigability  of  our  rivers,  tiHth  the  conte- 
guent  rights  both  to  the  public  and  the  rt- 
parian  owner,  and  such  test  is  found  in  their 
navigable  capacity.  Those  rivers  are  regard- 
ed as  public  navigable  rivers  In  law  whldi 
are  navigable  in  fact.  •  *  •  The  same 
reasons  therefore  exist  In  this  country  for 
the  ewclusion  of  the  right  of  private  owner- 
ahip  over  $oU  under  navigable  toatert 
when  they  are  susceptible  of  being  used  as 
highways  of  commerce  in  the  ordinary  modes 
of  trade  and  travel  on  water,  as  when  their 
navigability  Is  determined  by  the  tidal  test 
It  is,  indeed,  the  stisceptlbility  to  use  as 
highways  of  commerce  which  gives  sanction 
to  the  public  right  of  control  over  naviga- 
tion upon  them,  and  eonsequentlv  to  the  ev- 
eluelon  of  private  oumership,  either  of  the 
wateri  or  the  soils  under  thenK"  (ItoUct 
ours.)  187  U.  8.  page  667,  11  8np.  CL  pat» 
211,  34  li.  Ed.  819. 
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In  tboee  states  wbeie  the  annmoii-law  test 
as  to  navigabUlty  has  been  followed,  tbft 
courts  recognize  tbe  rl^t  of  tbe  state  to  keep 
the  stream  open  for  the  public  use  of  uavlga- 
tion,  and  tbey  argue  that  the  public  right  is 
in  no  way  Impaired  by  the  fact  that  the  bed 
ot  the  stream  Is  owned  absolutely  by  the 
riparian  owners.  Thus,  In  Lonnan  v.  Benson, 
8  lUch.  18,  page  32  (77  Am.  Dec.  436),  it  was 
■aid:  "The  pnbUc  authorities  can  regulate 
water  highways  as  well  as  land  highways,  al- 
though the  sou  of  neither  belongs  to  the 
state."  The  same  argument  is  employed  by 
Mr-  Faroum  in  his  vigorous  opposition  to  any 
relaxation  to  the  strict  rule  of  the  common 
law.  1  Famum  on  Waters,  p.  253. 

It  is  worthy  of  note  that  some  of  the  courts 
which  have  felt  themselves  bound  by  the 
oonimon-law  test  of  navigability  have  refused 
to  apply  this  doctrine  in  its  mtirety,  but,  on 
tbe  contrary,  have  reserved  to  themselves  the 
right  to  modify  that  ancient  rule  wherever 
in  their  Jud^ent  it  has  been  found  Inai^U- 
cable  to  the  situation  and  conditions  ot  the 
people.  ThnSt  in  the  recent  case  of  E*alton 
H.  ft  P.  Co.  V.  State  of  N.  X.  (1911)  200  N.  Y. 
400,  94  N.  B.  10&.  87  L.  R.  A.  (N.  S.)  307.  the 
New  York  Court  of  Appeals,  while  declar- 
ing that  in  adopting  the  ciHnmon  law  oC  Bug- 
land  the  people  of  that  state  took  over  such 
ot  its  rules  as  were  applicable  to,  and  con- 
sistent with,  their  condition  and  circa  matano- 
cs,  laid  down  tbe  doctrine  that  the  title  to  a 
navigable  stream  above  tidewater  is  in  the 
lipdrian  owners,  except  where  U  constitute*  a 
territorial  boundary.  Now  tbe  common  law 
of  E^land  was  a  ^stem  of  rules  and  prec- 
edents designed  for  the  govenunent  of  tbe 
people  of  an  island.  It  knew  nothing  of 
streams  as  boundaries  between  states.  The 
decisions  In  New  Tork  and  Iowa  are  not 
■0  inconsistent  after  all,  since  it  appears  that 
0ie  courts  in  each  state  difter  merely  in  de- 
termining what  mle  is  best  suited  to  the 
wants  and  conditions  of  the  people.  Illinois, 
as  we  have  seen,  has  applied  the  doctrine 
even  to  the  MlsdsslK>i  rlyet,  which  is  a  state 
boundary. 

In  addition  to  Pennsylvania,  North  Caro- 
lina, and  Iowa,  the  following  states  have  re- 
fused to  be  bound  by  the  commou-law  test 
of  navigable  waters:  Missouri  (Benson  v. 
Morrow  et  aL,  61  Mo.  347 ;  Cooley  v.  Qolden, 
117  Mo.  33,  23  S.  W.  100,  21  L.  E.  A.  300) ; 
South  Carolina  (Cates  v.  Wadllngton,  1  Mc- 
Cord,  580, 10  Am.  Dec.  699) ;  Tennessee  (Eld- 
er V.  Bumis,  6  Humph.  358) ;  Alabama  (The 
Mayor,  etc.,  of  Mobile  v.  Ealava,  9  Port  577, 
33  Am.  Dea  325,  affirmed  in  16  Pet  234,  10 
L.  Ed.  948);  Michigan  (La  Plalsance  Bay 
Harbor  Co.  v.  City  of  Monroe,  Walker's  Ch. 
155). 

After  all,  in  every  case  the  substantial 
question  is  this:  Is  the  stream  navigable  or 
DotV  Under  the  common  law  of  England  the 
DKKle  of  ascertaining  the  fact  may  have  been 
uniform,  and  the  fact  that  the  tide  ebbed  and 
flowed  in  the  stieam  may  always  have  beoi 


taken  there  as  evidence  ot  the  fact  Kev^ 
thelesa,  it  is  the  fact  of  navigability  and  not 
the  mode  of  proof  upon  which  the  rights 
of  riparisn  owners  should  be  made  to  depeid. 

[2>  3]  We  have  cwsidered  the  quebUon  at 
length  because  of  its  importance  and  the  dif- 
ferent view  whldi  prevails  in  some  of  the 
states,  and  for  the  further  reason  that  it  in- 
volves what  we  regard  as  the  most  meritorious 
of  the  claims  urged  by  the  d^endauts.  We 
adopt  the  Iowa  doctrine  and  bold  that  by 
the  declarations  of  the  United  States  In  the 
several  acts  of  Congress  relating  to  tbe  sur*, 
vey  and  disposal  of  the  public  lends,  and  by 
other  legislation  relating  to  tbe  western  coun- 
try out  of  which  Kansas  Territory  was  carved 
(and  which  are  referred  to  elsewhere  in  this 
opinion  and  in  Wood  v.  Fowler,  supra,  and  in 
Dana  v.  Hurst,  supra),  the  Mississippi  river 
and  Its  navigable  tributaries  were  constitut- 
ed public  highways,  and  recognized  as  navi- 
gable streams  In  the  fullest  and  broadest 
sense.  The  Supreme  Court  of  tbe  United 
States  having  repudiated  tbe  common-law 
definition  of  navigable  waters  in  1861,  and 
the  same  test  of  navigability  having  been 
repudiated  by  many  of  the  states  in  the  Un- 
ion before  tbe  act  of  the  territorial  Legisla- 
ture of  1855  adopting  the  common  law  was 
enacted,  we  hold  that  the  andent  mle  of  the 
common  law  defining  navigable  waters  was 
never  a  part  of  the  common  law  of  Kansas ; 
that  Kansas  entered  the  Union  upon  an  equal 
footing  with  tbe  other  states-;  that  upon  her 
admission  into  the  Union  sbsolute  property 
In  and  dominion  and  sovereignty  over  the 
soils  under  the  navigable  and  public  streams 
within  its  limits  passed  to  tbe  state,  in  trust 
for  all  the  pec^le,  subject  to  the  snperlor 
rights  of  the  fedwal  government  with  respect 
to  navigation. 

[4]  Nor  do  we  tbink  that  anything  said  in 
Clark  V.  AUaman,  71  Kan.  206.  page  220,  80 
Pac.  571,  page  579  (70  L.  R.  A.  071),  holds  to 
tbe  contrary.  The  question  there  involved 
tbe  rights  of  a  riparian  owner  to  the  use  of 
water  for  Irrigation  purposes  from  Rose 
Greek,  a  stream  five  miles  long.  It  is  ^e, 
as  stated  in  tbe  opinion,  that  "the  common-law 
rules  relating  to  riparian  rights  became  the 
law  of  Kansas  for  every  stream  within  its 
border."  But  the  common-law  test  of  navi- 
gability never  became  the  law  of  Kansas. 
The  court  in  Clark  v.  Allaman  was  not  at- 
tempting to  define  navigable  streams,  nor 
was  it  the  intention  to  declare  the  law  as  to 
the  ownership  of  the  bed  of  meandered  navi- 
gable streams  to  be  ditTerent  from  what  had 
already  been  held  in  Wood  v.  Fowler,  26  Kan. 
682,  40  Am.  Rep.  330.  The  defendants  possess 
all  the  rights  of  riparian  owners  under  the 
common  law  as  that  law  is  applicable  to  Kan- 
sas. What  we  decide  is  that  they  never  ac- 
quired any  property  Interest  In  the  bed  of 
the  Kansas  river  adjoining  their  lands.  It  Is 
unnecessary  to  define  their  riparian  rights 
under  the  common  law,  but  one  of  them  is 
tbe  tight  of  flowage,  and  as  was  held  in  Ci^ 
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ot  Emporia  T.  Sodeu,  25  Kan.  5SS,  37  Am. 
liep.  265;  Stein  r.  Burden,  24  Ala.  130,  60 
Am.  Dec.  453,  the  state  could  not,  it  it  would, 
deprive  them  of  such  rights  without  compen- 
sation. See,  also,  New  Whatcom  v.  Falrhav- 
en  Land  Co.,  24  Wash.  493,  64  Pac.  735,  54 
L.  R.  A.  190. 

We  are  unable  to  discover  any  reason  why 
the  fact  that  the  sand  Is  mingled  with  the 
flowing  water  of  the  stream  and  comes  orig- 
inally from  the  upper  reaches  of  the  Kansas 
river  atfects  the  matter,  or  how  that  fact 
could  deprive  the  state,  which  Is  the  exclu- 
sive owner  of  the  bed,  of  the  right  to  dispose 
of  any  surplus  water  flowing  over  It  or  any 
natural  product  found  therein,  so  long  as  the 
state  does  nothing  either  to  violate  its  duty 
to  hold  the  title  as  trustee  for  the  benefit  of  the 
people,  nor  to  interfere  with  the  superior 
rights  of  Congress  to  control  navigation.  Be- 
cause the  title  to  the  soli  Is  in  the  state,  it 
was  said  in  Wood  v.  Fowler,  26  Kan.  682, 
page  690  (40  Am.  Rep.  330):  "The  riparian 
proprietor  would  have  no  more  title  to  the 
ice  than  he  would  to  the  flsh.  It  simply  Is 
this:  That  his  land  Joins  the  land  of  the 
state.  The  fact  that  It  so  joins  gives  him  no 
title  to  that  land,  or  to  anything  formed  or 
grown  upon  It,  any  more  than  it  does  to  any- 
thing formed  or  grown  or  found  upon  the 
land  of  any  individual  neight>or." 

Moreover,  that  sands  accumulate  upon  the 
bed  of  the  river  we  know  to  be  a  fact  At 
times  of  low  water  the  bed  Is  made  up  large- 
ly of  bars  of  sand  which  are  started  in 
motion  when  the  stream  rises ;  and,  although 
it  is  customary  in  removing  the  sand  to  oper- 
ate the  dredges  and  shovels  in  running  wa- 
ter, the  sand  taken  forms  a  part  of  the  bed 
of  the  stream. 

In  United  States  v.  Chandler  Dunbar  Co., 
229  D.  S.  53,  page  69,  33  Sup.  Ct.  667,  page 
674  (57  L.  Ed.  1063),  it  was  said :  "Owner- 
ship of  a  private  stream  wholly  upon  the 
lands  of  an  Individual  is  conceivable;  but 
that  the  running  water  in  a  great  navigable 
stream  is  capable  of  private  ownership  is 
inconceivable."  In  that  case  also  It  was  said 
that  there  was  nothing  objectionable  in  per- 
mitting the  state  to  let  out  the  use  of  the 
water  to  private  parties  and  thus  reimburse 
itself  for  the  expenses  Incurred  In  the  erec- 
tion of  a  public  dam. 

The  argument  that  because  the  sand  is  in 
constant  motion  it  falls  within  the  principle 
of  ferse  naturre,  and  that  the  defendants  can- 
not be  deprived  of  the  valuable  right  of  an 
Individual  to  reduce  to  his  possession  wild 
animals  or  things  of  that  nature,  does  not 
Impress  us  as  sound.  We  have  examined  the 
seaweed  cases  cited,  and  do  not  think  they 
support  the  claim  of  the  defendants.  They 
merely  hold  that  seaweed  cast  by  the  tide 
and  waves  upon  the  land  of  a  riparian  pro- 
prietor becomes  his  property  just  as  wreck- 
age cast  upon  his  lands  belongs  to  him. 
Church  V.  Meeker,  34  Conn.  421.  Many  of 
the  cases  are  controlled  by  statutes  confer- 


ring certain  rights  upon  the  owners  of  ripari- 
an lands  adjoining  tidewater  such  as  the 
case  cited  in  Anthony  v.  Gifford,  2  Alien, 
549.  The  opinion  expressly  declares  that 
these  marine  products  do  not  become  the 
property  of  the  riparian  proprietor  until  they 
are  cast  upon  or  attached  to  the  laud  or 
shore.  There  is  nothing  In  chapter  259  which 
seeks  to  deprive  the  defendants  of  the  right 
to  any  sand  cast  upon  their  lands. 

Mie  defendants'  claim  by  prescription  can- 
not be  sustained.  There  Is  some  conflict  In 
the  authorities  as  to  whether  a  right  may  be 
obtained  by  preecription  against  the  pub- 
lic, especially  in  regard  to  rights  In  property 
dedicated  to  public  use  sudi  as  streets  and 
highways.  Some  hold  that  rights  of  this 
character  may  be  acquired,  and  others  that 
they  cannot  26  A.  &  E.  Encycl.  of  L.  90.  In 
Pennsylvania  "It  Is  settled  law  that  public 
rights  are  not  dratroyed  by  long  continued 
encroachments  or  permissive  trespasses." 
Klttanlng  Academy  v.  Brown,  41  Pa.  269. 
See,  also,  Commonwealth  v.  Moorehead,  118 
Pa.  344,  12  AU.  424,  4  Am.  St  Rep.  599.  In 
Town  of  Clinton  v.  Bacon,  56  Conn.  508.  16 
Atl.  548,  it  was  held  that  the  uninterrupted 
and  undisputed  possession  by  defendant  of  a 
natural  oyster  bed  for  30  years  had  not  ^ven 
him  a  title  by  adverse  possession;  the  title 
.l>elng  in  the  state  against  which  t}iere  could 
be  no  title  gained  by  such  possession.  More- 
over, title  by  prescription  arises  by  a  pre- 
sumption from  long-continued  use  of  a  in- 
corporeal hereditament  of  a  previous  grant 
whidi  has  been  lost  3  Cruise,  467.  There- 
fore nothing  can  be  prescribed  for  that  can- 
not be  the  subject  of  a  grant  Luttrei's 
Case,  4  Coke's  R.  86.  To  the  same  efl!ect 
see  22  A.  &  E.  Encyci.  of  L.  1187,  where  it 
is  stated  that  the  doctrine  of  prescription  is 
applicable  only  to  rights  which  may  be  grant- 
ed, and  that  a  grant  will  net  be  presumed 
where  it  could  not  lawfully  have  been  made. 
Hill  V.  Lord,  48  Me.  83,  98.  In  Sollers  v.  Sel- 
lers, 77  Md.  148,  26  Atl.  188,  20  U  R.  A.  94, 
39  Am.  St  Rep.  404,  it  Is  held  that  UUe  to 
oyster  beds  belonging  to  the  state  cannot  be 
acquired  by  prescription. 

"Property  so  held  belongs  to  the  people  in 
virtue  of  their  sovereign  rights,  and  of  it 
they  cannot  be  deprived  save  by  their  own 
appointment  as  expressed  In  the  Constitution. 
Legislatures  cannot  imperil  such  property. 
Statutes  may  prescribe  for  its  regulation,  but 
not  for  its  loss  by  the  public  and  its  ac- 
quisition by  individuals  by  prescription  or 
otherwise.'*  Note,  76  Am.  St  Rep.  488 ;  and 
to  the  same  eflfect,  see  Bnrbank  v.  Fay.  65  N. 
r.  57,  and  Fulton  L.,  H.  &  P.  Co.  v.  State  of 
N.  Y.,  200  N.  Y.  400,  94  N.  E.  199,  37  L.  R. 
A.  (N.  S.)  307. 

We  hold  therefore  that  no  title  to  the  river 
could  be  obtained  by  prescription.  The  de- 
fendants' use  of  the  waters  of  the  stream, 
however  long  continued,  and  whether  adverse 
or  by  permission,  could  not  impair  the  rights 
of  the  state. 
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[S]  One  of  tbe  principal  contentions  of  the 
defendants  is  that  the  state  has  no  proprie- 
tary interest  in  the  bed  of  the  streams  or  the 
natural  products  of  the  waters  wlilch  It  can 
Hell  and  dispose  of.  In  other  words,  that  if 
it  has  the  title  at  all  as  against  these  defend- 
ants, it  holds  the  title  in  trust  for  the  bene- 
fit of  the  whole  people;  and  they  ask  the 
question:  "Can  the  state  sell  the  bed  of  a 
meandered  stream,  such  sale  not  being  for 
any  other  purpose  than  the  enrichment  of  its 
general  treasury?"  Now  the  state  has  not 
undertaken  to  sell  any  portion  of  the  bed  of 
the  streams,  and  we  have  not  even  before  us 
the  Question  as  to  the  power  of  the  state  to 
grant  an  exclusive  right  to  an  individual  or 
corporation  to  take  these  sauds  from  the 
streams.  The  statute  itself  (section  2)  ex- 
pressly provides  that  no  contract  shall  be  en- 
tered into  granting  any  exclusive  privilege 
under  the  act.  The  defendants  rely  very 
much  upon  the  decision  of  the  Supreme  Court 
of  Wisconsin  in  RossmiUer  v.  State,  114  Wis. 
109,  89  N.  W.  839,  58  L.  B.  A.  93.  91  Am.  St. 
Rep.  910.  The  state  of  Wisconsin  enacted  a 
statute  making  it  unlawful  to  cut  ice  from 
any  meandered  lake  In  the  state  for  shipment 
out  of  the  state  nnless  upon  a  license  ob- 
tained from  the  Secretary  of  State  and  the 
payment  of  a  royalty  to  the  state  of  10  cents 
per  ton.  The  Supreme  Court  held  the  law 
unconstitutional  on  the  ground  that  the  right 
to  take  Ice  and  to  the  use  of  any  waters  of 
the  public  streams  and  lakes  was  for  the  in- 
dividual enjoyment  of  all  without  restraint 
other  than  by  reasonable  police  regulations 
designed  to  preserve  their  use  to  the  whole 
people,  and  that  the  state  while  holding  tbe 
title  In  trust  has  no  such  proprietary  inter- 
est In  the  bed  of  the  streams  or  the  waters 
over  them  as  It  would  have  a  right  to  sell  or 
dispose  of.  The  state  is  regarded  aa  a  mere 
trustee  for  the  whole  people^  We  have  ex- 
amined the  case  with  interest  but  cannot  re- 
gard it  as  persuasive  upon  the  question. 

It  is  a  w^-known  fact,  of  which  the  court 
requires  no  proof,  that  for  commercial  pur- 
poses the  sand  of  tbe  Kansas  river,  known 
everywhere  as  Kaw  river  sand,  has  long  been 
considered  by  builders  and  architects  to  be 
unsurpassed  on  account  of  its  sharpness  and 
by  reason  of  other  natural  properties.  It  Is 
probably  true  that  no  other  bnlldlng  sand 
In  tbe  country  is  shipped  to  places  so  distant 
as  the  sand  from  tbe  ICansas  river.  Only  a 
limited  portion  of  the  people  of  the  state  can 
gain  access  to  tbe  stream  and  exercise  the  nat- 
ural right  of  taking  this  valuable  natural 
product  from  the  stream  itself.  In  Kansas 
all  the  legislative  power  that  tbe  people  pos- 
sess is  vested  In  the  Legislature;  and  the  Leg- 
islature in  its  wisdom  may  have  believed  that 
the  t)eneQt  of  the  whole  people  and  their 
rights  to  enjoy  this  natural  product  could 
best  be  conserved  by  Imposing  a  royalty  upon 
the  taking  of  sand  from  the  river  for  com- 
mercial purposes,  rather  than  to  permit  sand 
amoMUilev  like  the  defendants  to  have  unlim- 


ited rights  therein.  Tbe  conrt  Is  well  aware 
of  the  fact  that  the  state  of  Oklaboma  la 
leasing  for  royalties  the  oil  beds  beneath  tbe 
Arkansas  river  (United  States  v.  Mackey, 
supra),  and  that  In  many  of  the  -states  tbe 
light  to  prospect  and  obtain  the  oil  and  other 
mineral  products  beneath  the  bed  of  the  pub- 
lic rivers  Is  a  valuable  on&  It  Is  stated  In 
the  brief  of  the  Attorney  General  that  the 
states  of  Wisconsin,  Minnesota,  and  Michi- 
gan receive  enormous  revenues  from  the  sale 
of  Iron  and  copper  oro  taken  from  the  beds 
of  the  navigable  lakes  of  those  states.  We 
have  not  examined  the  statutes  or  decisions 
for  the  purpose  of  inquiring  Into  the  matter, 
but  can  see  no  reason  why  such  rights  might 
not  be  exercised  by  the  states.  The  state  Is 
the  absolute  owner  of  the  beds  of  tbe 
streams.  It  holds  the  title  in  trust  for  all 
the  and  subject  to  the  right  of  the  fed- 

eral government  with  respect  to  navigation. 
It  Is  not  our  province  to  consider  the  wisdom 
or  expediency  of  the  law  passed  by  the  Legis- 
lature, but  we  think  It  is  within  the  power 
of  the  state  to  conserve  tbe  use  of  the  prod* 
nets  of  these  streams  for  the  benefit  of  all 
the  people  by  exacting  a  royalty  for  tbe  bene' 
fit  of  the  state.  The  state  owns  the  sand 
and  recognizes  the  right  of  every  person  to 
take  freely  what  he  needs  for  bis  own  vae^ 
bat  requires  those  who  engage  In  the  buidness 
for  profit  to  pay  a  royalty  for  the  benefit  oC 
all  the  people.  In  Sanborn  t.  People's  Ice 
Co..  82  Minn.  43,  44,  84  N.  W.  641,  51  L.  a  A. 
829,  83  Am.  St.  Rep  401.  It  was  held  that, 
while  the  taking  of  toe  tetm  public  waters 
was  one  of  common  right,  it  was  a  rl^t  «il7 
for  personal  use  a!bd  did  not  eztrad  to  an  loe 
company  wtalcb  was  cuttii^  and  removing  ice 
for  shipment  and  sale  in  distant  markets  for 
commercial  purposes. 

In  the  case  of  State  Pacific  Onara)  Co., 
22  S.  G.  61,  the  Supreme  Court  of  South  Garo- 
iina  upheld  the  power  of  the  state  holding 
the  title  to  tbe  beds  of  tidal  waters  In  trust 
for  all  the  people,  to  dispose  of  phosphate 
beds  as  the  Le^slature  might  deem  best  for 
her  dtlzens,  and  a  statute  by  which  tbe  statfe 
granted  rights  to  different  companies  to  mine 
In  these  beds,  Imposing  penalties  on  those 
who  undertake  to  do  so  without  such  license, 
was  held  valid.  A  similar  case  was  that  of 
Coosaw  Mining  Co.  v.  South  Carolina,  144  U. 
S.  GSO,  12  Sup.  Ct  689,  36  L.  Ed.  537.  Tbe 
case  involved  tbe  validity  of  an  act  of  the 
Legislature  granting  exclusive  rights  in  a 
corporation  to  mine  In  the  beds  of  the  Coo- 
saw river,  and  to  remove  phosphate  rock  and 
deposits.  The  power  of  the  state  to  exact 
royalties  for  the  exercise  of  such  privities 
was  not  disputed. 

Tbe  defendants,  not  having  Eibown  any  ti- 
tle or  right  to  the  bed  of  tbe  streams,  are 
not  in  a  position  to  object  to  the  manner  in 
which  the  state  seeks  to  use  and  dispose  of 
its  rights  therein.  In  United  States 
CbandlerDnnbar  Go,  229  U.  S.  63.  Sa  Sap; 
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Ct.  667,  67  L.  Ed.  1063,  It  was  held  that,  In- 
asmucb  as  the  defendant  had  no  property 
right  in  the  river  which  hag  been  "taken," 
It  was  not  interested  In  the  question  of  the 
power  of  the  government  to  sell  the  surplus 
water. 

It  Is  suggested  in  the  briefs  of  the  Attorney 
General  that  we  might  sustain  the  law  as  an 
exercise  by  the  Legislature  of  its  power  o( 
regnlatiou,  but  we  do  not  care  to  rest  the 
decision  upon  grounds  which  would  require 
the  court  to  disregard  facta  of  which  it 
takes  notice  (State  v.  Kelly,  71  Kan.  811,  81 
Pac  460,  70  L.  R.  A.  460.  6  Ann.  Gas.  298) 
concerning  the  circumstances  and  conditions 
existing  at  the  time  the  act  was  passed.  All 
persons  well  informed  with  the  history  of  the 
discussion  at  the  time  know  that  the  princi- 
pal object  sought  to  be  accomplished  was  to 
add  to  the  revenue  of  the  state;  and  there 
Is  nothing  in  the  act  Itself  indlcatliig  that  the 
question  of  regulation  Is  not  merely  Incident- 
al to  the  main  purpose  of  revenue. 

The  defendants  claim  that  the  state  law  Is 
Ineffective  as  against  a  permit  which  they 
hold  from  the  United  States  authorizing 
them  to  dredge  sand  from  the  Kansas  river. 
The  penult  amounts  to  nothing  more  than 
consent  that,  so  far  as  the  right  of  the  gov- 
eniment  to  control  the  stream  for  the  pur- 
'poees  of  nav^tlon  ts  concerned,  the  defend- 
ants may  continue  dredging.  In  this  respect 
It  Is  not  unlike  the  pamlts  or  licenses  Issued 
by  the  Internal  revenue  department  authorl^ 
ing  persons  to  engage  in  the  sale  of  intoxica^ 
■ing  liquors  In  Kansas.  It  has  never  been  sup- 
posed that  mch  a  permit  furnishes  immunity 
to  the  holder  from  prosecution  for  a  violation 
of  our  prohibitory  laws. 

[I]  The  legislative  history  of  chapter  269 
shows  that  It  was  l^lly  adopted  by  the 
X«^l8latare.  Tho  orl^nal  bill  was  known  as 
House  Bill  No.  219.  It  was  read  three  times 
In  each  branch  of  the  Legislatore  and  on 
aerate  days.  Tlie  main  ob]«;tion  to  the 
manner  of  its  iMSsage  is  that  In  the  Senate 
the  judiciary  committee  simply  reported  a 
subBtitnte  for  House  Bill  No.  219.  It  ap- 
pears, however,  that  the  substitnte  was  ger- 
mane to  the  title  and  that  exactly  the  same 
j«8nH  could  bave  been  accompllahed  by  re- 
turning the  original  bill  and  recommending 
its  passage  with  tlie  amendments.  The  pre- 
dae  question  was  before  the  Supreme  Court 
of  Tennessee  In  a  recent  case.  Southern  B. 
Co.  V.  Memphis,  126  Tenn.  267,  page  293,  148 
S.  662,  page  668  (41  L.  R.  A.  [N.  S.l  828, 
Ann.  CasJ  1913B,  153).  The  language  of  the 
conrt  in  disposing  of  the  contention  is  so  per- 
tinent tUat  we  adopt  and  approve  it  In  the 
oi^nlon  It  was.  said:  "It  is  said  the  commit- 
tee on  municipal  affairs  simply  reported  a 
substitute  for  House.  Bill  No.  175.  The  dis- 
tinction sou^t  to  be  made  between  reporting 
a  substitute  bill  and  an  amendment  by  sub- 
stitution is  more  fanciful  than  real.  As  stat- 
ed, the  title  of  the  bill  remained  the  same, 


and  the  substitute  offered  for  the  original  is 
germane  to  the  title,  and  is  otherwise  unob- 
jectionable. The  bill  cannot  be  destroyed 
upon  a  mere  matter  of  terminology.  If  It 
w6re  competent,  as  is  conceded,  for  the  orig- 
inal bill  to  have  been  amended  by  snbstltn- 
tlon,  so  as  to  ingraft  upon  It  the  same  matter 
that  was  contained  in  the  substitute  bill,  we 
can  see  no  substantial  reason  why  It  Is  not 
Just  as  permissible  to  offer  the  same  subject- 
matter  under  the  original  title  as  a  substitute 
for  the  original  bill." 

Whatever  rule  may  obtain  in  other  states, 
in  Kansas  "an  enrolled  statute  imports  ab- 
solute verity  and  Is  conclusive  evidence  of 
the  passage  of  the  act  and  of  Its  validity, 
unless  the  journals  of  the  Legislature  show 
afflnnatively,  clearly,  conclusively,  and  be- 
yond all  doubt  that  the  act  was  not  passed 
regularly  and  legally,  and  this  rule  applies  to 
the  title  as  well  as  to  the  body  of  the  act" 
State  T.  Andrews,  64  Kan.  474,  syL  1,  67  Paa 
870. 

The  title  to  the  act  Is  as  follows:  "An  act 
relating  to  the  sale  and  taking  of  sand,  oil. 
gas,  gravel,  mineral  and  any  natural  prod- 
uct whatsoever  from  the  bed  of  any  river 
which  is  the  property  of  the  state  or  any  Is- 
land therein,  and  relating  to  the  taking  and 
sale  of  hay,  timber  and  other  products  of 
lands  lying  In  the  bends  of  such  riven ;  pie* 
scribing  certain  powers  and  duties  of  public 
officers  in  relation  thereto;  and  preecribiiuE 
penalties,  and  repealing  inconsistent  legisla* 
Uon." 

XJnder  the  anthoil^  of  State  t.  Barrett 
27  Kan.  213;  State  v.  Brooks,  74  Kan.  175, 
85  Paa  1018;  Bank  t.  Pearce,  76  Kan.  406, 
02  Pac.  6S ;  and  decisions  cited  In  the  opin- 
ions in  tlKue  casefr— it  must  be  held  that 
the  title  contains  bat  one  subject  and  is 
broad  oiough  to  cover  every  provision  con- 
tained In  the  act  It  would  be  sufficient  if 
the  title  had  read,  "An  act  relating  to  the 
sale  and  taking  of  sand  from  public  streams 
within  the  state."  -  Whether  the  Leglslatnre 
may  provide,  as  section  8  of  the  act  purports 
to  do.  that  certain  evidence  shall  be  prima 
fade  proof  of  a  fact  material  to  be  estab- 
lished in  order  to  warrant  a  conviction  In 
a  criminal  case,  need  not  be  determined. 
No  such  question  is  involved  here.  Were  It 
conceded  that  the  Legislature  has  no  such 
power.  It  could  avail  the  defendants  noth- 
ing. It  Is  expressly  provided  In  section  9 
of  the  act  that,  if  any  provision  be  held  un- 
constitutional, the  Judgment  shall  not  affect 
the  other  provisions,  and  without  this  pro- 
vision  it  would  be  our  duty  so  to  declare. 
The  certificates  of  the  officers  of  the  Hon«  - 
and  Senate  with  the  presumptions  which 
will  be  Indulged  in  favor  of  the  regularity  of 
the  act  are  sufficient  to  show  that  It  was 
presented  to  the  Governor  within  proper 
time  and  duly  signed.  Alkman  v.  Edwards, 
55  Kan.  751,  42  Pac.  366,  SO  L.  R.  A.  149. 

[7]  The  contention  that  tbe  act  attempts 
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to  confer  Judicial  power  apon  executive  of- 
ficers Is  answered  by  numerous  decisions 
which  need  not  be  reviewed.  The  executive 
council  Is  an  adminlatratiTe  body,  and  it  is 
well  settled  that  the  Legislature  may  create 
agencies  to  carry  laws  into  effect,  and  that, 
where  Judgment  or  discretion  Is  eierdsed  as 
a  mere  incident  to  a  ministerial  power,  there 
la  no  commingling  of  judicial  and  execu- 
tive powers.  State  v.  Eailway  Co.,  76  Kan. 
467,  92  Pac.  606,  and  cases  dted  in  the  opin- 
ion. 

We  have  considered  all  of  defendants'  nu- 
merons  objections  to  the  act  of  1913,  and 
find  no  ground  upon  which  we  would  be  Ju9- 
tlfled  In  declaring  it  repugnant  to  the  Con- 
stltntion  of  the  state :  and  Ance  the  defend- 
ants never  acquired  either  by  grant  or  pre- 
scription any  right  or  title  to  the  bed  of  the 
Kansas  river,  nor  any  right  to  the  sand  in 
the  bed  and  channel  of  the  stream,  the  act 
does  not  deprive  them  of  any  property  rights 
and  cannot  be  considered  as  In  conflict  with 
any  of  the  provisions  of  tbe  ConstlCiitlon  of 
the  United  Stdtes. 

The  defendant  F.  J.  Schwartz  is  In  no  way 
Interested  in  this  litigation,  since  it  appears 
that  be  has  voluntarily  paid  the  royalties 
without  protest  His  motion  is  sustained, 
and  the  action  will  be  dismissed  as  to  him* 
and  Judgment  given  In  his  favor  for  costs. 
As  to  all  the  other  defendants.  Judgment 
will  be  entered  for  the  plaintiff,  and  the  per- 
emptory wrtt  will  be  allowed.  All  Uie  Jns- 
ttces  concorring. 


(44  UUb,  463) 

OBPHEUS  VAnDEVILLB  CO.  T.  CLAYTON 
INV.  CO.   (No.  252a) 

(Supreme  Coart  of  Utah.   April  13,  1914.  Be- 
fa earing  Denied  May  9,  1914.) 

1.  Evionf CB  d  417*)  — Parol  EviDBirca  — 
AGBncmifT  FOB  r^ASB  —  CoNSTaaonoiT  — 

PBOVtSIONS  AS  TO  FURNISHING. 

Under  a  contract  for  the  construction  and 
lease  of  a  theater  building,  providing  that  de- 
fmdant  should  completely  equip  it  In  accord- 
ance with  the  architect's  Bpecificatiooa  to  l>e 
approved  b;  plaintiff,  where  neither  the  con- 
tract nor  the  architect  specified  what  should 
constitute  tbe  equipment,  evidence  of  qualified 
witnesses  that  an  asbestos  curtain,  a  ticket 
office,  a  brass  rail  for  such  office,  a  gridiron, 
and  rigging  loft,  chain,  and  decorations  for 
ceiling  and  walla  were  usual  and  necessary 
parts  of  the  equipment  was  admissible. 

rEd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  1874-1898;  Dec.  Dig.  |  417.*] 

2.  GoifTBACTO  (i  303*)— BuiLniRC|s— FSBToay- 

ANCB— ACT  or  ABcniTECT— AQBBBHBNT  FOB 

I^SE— Building  Plans. 

Under  a  contract  whereby  defendant  was 
to  balld  and  equip  and  lease  a  theater  building 
to  plaintiff,  providing  that  It  should  be  equip- 
ped in  accordance  with  specificatioBS  which,  in 
fact,  were  prepured  as  the  work  progressed,  tbe 
architect's  failure  to  prepare  complete  specifica- 
ti<nia  of  equipment  such  as  fixtures  and  decora- 
tions^ which  were  the  last  -things  done  in  com^ 


pleting  tbe  building,  did  not  relieve  defendant 
fivm  his  obligation  tu  furnish  such  items  ot 
eqiiipment  as  were  shown  to  be  usual  and  necec* 

sary. 

[Ed.  Note.— For  other  cases,  see  Contracts. 
Cent.  Dig.  SS  1409^1443;  Dec  Dig.  {  803.*] 

Straup,  J.*  diasentlnit 

Appeal  from  District  Court,  Salt  I^ake 
County;  M.  L.  Bltchle,  Judge. 

Action  by  the  Orpheus  VaudevlUe  Compa- 
ny against  the  Clayton  Investment  Company. 
Judgment  for  plaUttU^  aod  defendant  ap- 
peals.  Affirmed. 

See,  also,  128  Pac.  675. 

This  fs  an  action  for  damages  for  breach 
of  contract  The  cause  was  tried  to  a  Jury 
who  returned  a  verdict  for  plaintiff,  here- 
after referred  to  as  Vaudeville  Company,  in 
the  Bum  of  $4,664.48.  From  the  Judgment 
rendered  on  the  verdict,  defendant,  hereafter 
referred  to  as  Clayton  Company,  appeals. 
Tbe  case  was  before  this  court  on  a  former 
appeal.  Orpheus  Vaudeville  Co.  v.  Clayton 
iDT.  Co.,  128  Pac.  575. 

Tbe  parties  to  the  action,  on  April  7, 190!^ 
entered  Into  a  contract  in  writing,  which,  so 
far  as  material  here,  Is  as  follows:  "The 
patty  of  the  first  part  [Clayton  Company] 
hereby  agreea  to  completely  build,  erect,  and 
equip,  at  the  cost  of  the  party  of  the  first  part. 
In  accordance  with  plans  and  specifications 
to  be  prepared  by  Architect  G.  M.  Neuhausen* 
at  the  expense  of  the  party  of  the  first  par^ 
which  plans  and  specifications  shall  first  be 
approved  by  the  party  of  the  second  part, 
a  theater  bulldln8^  which  shall  be  erected 
on  that  certain  piece  of  land  dtuated  In 
Salt  Lake,  Utah,  and  described  as  follows 
[describing  a  piece  of  land  on  State  street 
between  First  and  Second  South  streets]. 
*  *  *  Tbe  part7  of  the  second  part  shall 
not  have  the  right  to  require  the  expenditure 
by  the  party  ot  the  first  part  of  more  than 
thlr^  thoosand  (930,000)  dollars  for  tbe  erect* 
Ing  and  equipping  of  said  building  and  en- 
trance; but.  in  case  the-  said  par^  of  the 
first  part  shall  expend  more  than  thirty 
thousand  ($30,000)  dollars  In  ereettng  and 
equlppli^  said  building  and  entrance,  the 
party  of  the  second  part  shall  not,  because 
of  said  greater  expenditure,  be  required  to 
pay  any  more  rent  for  tbe  said  premises 
than  is  aboTS  ^vlded,  nor  shall  tbe  party  of 
tbe  second  part  he  required  to  pay  any  por- 
tion of  said  additional  ei^ndltnte.  •  •  * 
Tbe  party  of  the  first  part  further  agrees 
that  said  building  and  oitranoe  shall  be  com* 
pteted  and  equipped  lii  all  partlcnlars  in  ac- 
cordance with  said  idans  and  spedfiditlons 
on  er  before  tbe  1st  of  October,  A.  D:  1005.** 

The  Clayton  Gcmipany,  at  the  time  Che  con- 
tract was  entered  Into,  executed  a  lease  of 
the  premises  to  the  .Vaudeville  Company^ 
The  lease,  wUcta  Is  In  the  usual  and  cus- 
tomary form  of  such  Instruments,  provided, 
among  other  tilings,  tliat  the  Vaudeville  Com< 


ettaer  gsmi  m*  sun*  topie  and  seetion  NUUBBa  in  Dm.  Dis.  A  Am.  Dig  Kcjr-No.  Serlw  *  Bep'r  Indexes 


Digitized  by  Google 


140  PACIFIC  BBPOR^BR 


(Utah 


pany  "shall  have  and  hold"  the  premises 
from  October  1,  19<^,  until  October  1,  1915. 
The  contract  and  lease,  each  of  which  was  In 
duplicate,  were  placed,  together  with  an  es- 
crow agreement.  In  a  local  bank.  The  Clay- 
ton Company  deposited  its  certltlcd  check  for 
$10,000  with  the  contract  and  lease  in  escrow. 
The  escrow  agreement  provided,  among  other 
things,  that  "the  said  <%rtlfled  check,  togeth- 
er with  one  copy  of  the  said  lease,  shall  be 
delivered  to  the  party  of  the  first  part  upon 
compliance  by  it,  on  or  before  October  10, 
1905,  with  all  ihe  temiB  of  the  said  inclosed 
contract    and    plans    and  .spedflcatlona, 

*  *  *  and  one  copy  of  said  lease  shall 
thereupon  be  delivered  to  the  party  of  the 
second  part  If  the  party  of  the  first  part 
shall  foil  to  comply  with  all  the  terms  and 
conditions  of  said  contract  on  or  before  the 
10th  day  of  October,  1905,  the  contoibs  of 
this  envelope  are  to  be  delivered  to  the  party 
of  the  second  part  on  the  1st  day  of  No- 
vember, IOCS." 

While  the  building,  according  to  the  con- 
tract, was  to  have  been  erected  and  equipped 
on  or  before  October  1,  1905,  owing  to  the 
contemplated  structure  being  enlarged,  there 
were  several  extensions  of  time  granted,  and 
hence  it  was  not  turned  over  to  the  Vande- 
Tille  Company  until  December  25th.  It  is 
alleged  In  the  complaint:  "That,  in  erecting, 
building,  and  eqn^plng  said  theater  build- 
ing in  accordance  with  said  contract,  it  was 
necessary  and  essentiai,  in  order  that  the 
same  could  be  used  for  theatrical  perfbrm- 
ances,  that  the  same  should  be  equipped  with 
an  asbestos  curtain,  a  ticket  office,  and  brass 
rail  for  same,  a  gridiron  and  rle^g  loft,  a 
manager's  office,  48  chairs  for  theater  boxes 
and  stalls,  and  (»lling  and  wall  decorations, 
all  of  which  defendant  at  all  times  knew, 

*  *  *  but  that  defendant  failed,  neglect- 
ed, and  refused  to  perform  said  contract  on 
its  part  to  t>e  performed  as  hereinabove  set 
out"  It  is  further  alleged  "that  in  order 
to  complete  the  erection  and  equipment  of 
the  said  building,  and  in  order  to  put  the 
building  in  such  condition  that  it  would  be 
a  theater  building  where  theatrical  perform* 
ances  might  be  given,  and  which  It  became 
necessary  for  ttie  plaintilC  so  to  do,  and  be- 
cause of  the  failure  of  defendant  to  perform 
its  duties  under  said  contract  •  •  •  the 
plaintiff,  between  the  25th  day  of  December, 
1005,  and  the  1st  day  of  February,  1900,  was 
compelled  to  and  did  equip  the  same  with 
an  asbestos  curtain,  ticket  office,"  etc.,  "at 
an  expense  and  cost  to  it  of  $2,013.85,  and 
that  6n  or  about  the  Ist  day  of  July,  1906, 
it  expended  in  wall  decorations  the  further 
sum  of  $2,000."  It  is  also  alleged  in  the 
complaint  that:  "Because  of  the  delay  in 
erecting  said  building,  the  said  lease,  by  In- 
terlineation, was  changed  so  as  to  provide 
that  the  term  should  begin  January  1,  1906, 
and  continue  for  a  period  of  ten  years  from 
that  date;  that  said  lease  so  changed  was 


by  defendant  herein  offered  to  the  plaintiff 
herein;  that  •  •  «  the  plaintiff  protest- 
ed and  objected  to  the  defendant  and  did 
accept  said  lease  under  protest,  «  •  • 
not  waiving  any  of  its  rights  under  said 
agreement;  *  •  •  that  on  and  prior  to 
the  25th  day  of  December,  1905,  this  plain- 
tiff was  under  a  lat^e  forf^t  amounting  to 
$2,500  to  third  parties  in  the  event  that  it 
failed  to  open  the  theater  for  a  theatrical 
performance  on  the  night  of  December  25, 
1905 ;  *  *  *  that  on  or  about  said  25th 
day  of  December,  1005,  and  upon  being  no- 
tifled  by  defendant  that  said  boildlng  was 
fully  completed  and  ready  fbr  occupancy, 
plaintiff,  becaose  and  on  account  of  said 
forfeiture  to  third  parties,  and  in  order  to 
avoid  tbe  same,  took  possession  of  the  same 
from  defendant  under  protest  and  after  ob- 
jecting to  the  same  as  aforesaid." 

Defendant  in  its  answw,  among  oOier 
things,  alleged:  "That  on  or  about  the  2Sth 
day  of  December,  1905,  plaintiff  and  the  said 
defendant  by  mutual  cons^t  abrogated  and 
rescinded  any  and  all  contracts  theretoifore 
listing  between  them  respecting  the  erec- 
tion, equlpmeit  or  adornment  of  the  theater 
building  mentioned;  •  •  •  that  said  ac- 
tion was  taken  by  and  between  the  partly 
hereto  for  and  in  consideration  of  the  execu- 
tion and  delivery  of  the  defendant  to  the 
plaintiff  of  a  lease  of  the  said  building  in 
the  condition  in  which  the  same  at  that  date 
was,  and  the  said  lease  was  then  and  tbere 
accepted  by  the  plaintiff  from  tlie  defend- 
ant and  the  said  plaintiff  did  then  and  there, 
in  consideration  of  the  rescission  and  abro- 
gation of  all  contracts  theretofore  existing, 
and  in  consideration  of  the  execution  of  said 
lease,  enter  into  the  possession  and  enjoy- 
ment of  said  building  under  the  lease  thereby 
granted;  •  •  *  that  thereby  all  negotia- 
tions, contracts,  agreements,  and  obligations 
theretofore  pending  between  the  parties  were 
terminated  and  by  express  agreement  held 
for  naught,  and  all  expenditures,  outlays,  and 
expenses  incurred  by  the  plaintiff  In  con- 
nection with  said  building  since  the  said 
date  have  been  and  are  at  the  sole  cost  of 
said  plaintiff." 

Plaintiff  introduced  evidence  tending  to 
show  that  Boon  after  it  took  possession  of 
the  building,  it  at  its  own  expense,  made  the 
decorations,  furnished  and  Installed  the 
equipment  mentioned  in  the  complaint  The 
case  was  tried  to  a  jury,  who  returned  and 
rendered  the  following  special  verdict: 

"(1)  Was  an  asbestos  curtain  an  essentiai 
part  of  the  equipment  of  the  theater?  If  so. 
what  was  Its  value  at  the  time  It  was  placed 
In  the  theater?    Answer:    Tes;  $365. 

"(2)  Was  a  ticket  office  an  essential  part 
of  the  equipment  of  the  theater?  If  so,  what 
was  its  value  at  the  time  It  was  placed  In  the 
theater?   Answer:  Tes;  $177. 

"(3)  Was  a  brass  rail  for  the  ticket  office 
an  essential  part  of  the  equipment  of  the 
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theater?  If  so,  what  was  Its  valoe  at  the 
time  It  nas  placed  in  the  theater?  Answer: 
Yes;  $10. 

"(4)  Were  a  gridiron  and  rigging  loft  es- 
seDtial  parts  of  the  equipment  of  the  theater? 
If  so,  what  was  their  value  at  the  time  they 
were  placed  in  the  theater?  Answer:  Yes; 
$788. 

"(5)  Were  forty-eight  chairs  for  theater 
boxes  and  stalls  an  essential  part  of  the 
equipment  of  the  theater?  If  so,  what  was 
ttielr  value  at  the  time  they  were  placed  In 
the  theater?  Answer:  Yes;  no  claim  al- 
lowed. 

"(6)  Were  decorations  for  the  ceiling  and 
wall  an  essential  part  of  the  egnlpment  of 
the  theater?  If  so,  what  was  their  value  at 
the  time  they  were  placed  In  the  theater? 
Answer:   Yes;  $2,000." 

From  the  Judgment  rendered  on  the  ver- 
dict, the  Clayton  Company  a^teals. 

Pleroo,  Criteblow  ft  Borrette,  of  Salt  Lake 
City,  for  appellant.  Oustin,  Gillette  &  Bray- 
ton,  of  Salt  Lobe  City,  for  respondent 

Mccarty,  C.  J.  (after  stating  the  facts  as 
above).  The  first  question  presented  by  the 
appeal  relates  to  the  admission  of  evidence 
offered  by  the  Vanderille  Company  showing 
that  the  company  was  under  contract  and 
bond  with  a  third  party,  which  contract  and 
bond  provided  for  a  forfeit  to  such  party  in 
case  the  company  failed  to  open  the  theater 
In  question  on  December  2B,  1905.  Counsel 
for  appellant  contend  that  this  evidence  was 
immaterial,  as  it  in  no  way  related  to  the 
contract,  or  to  the  alleged  breach  thereof, 
aptm  which  this  action  1b  predicated,  and 
was  therefore  preJudldaL  It  la  evident  that 
respondent  pleaded  Uie  ccmtract,  bond,  and 
forfeit  it  was  under  to  a  third  party  u  mat- 
ter of  indncemmt  only.  Appellant,  in  Its 
answer  among  otber  things,  alleged  that  re- 
spondrat,  by  entering  Into  the  possession  of 
the  boUdlng,  thereby  terminated  "all  prior 
negotiattona,  contracts,  agreements,  and  ob- 
ligations theretofbre  pending  between"  It  and 
an>ellant.  The  evidence  complained  of  tend- 
ed to  »irialn  and  elucidate  the  drcnmstances 
under  whidi  resptmdent  accepted  and  went 
Into  possession  of  the  building  before  it  was, 
as  it  contends,  decorated  and  equipped  as 
provided  In  the  contnct.  We  think  the  evi- 
dence was,  under  Uie  <drctim8tance8,  proper- 
ly admitted. 

The  contract  provided  that  respondent 
could  not  compel  appellant  to  expend  In  erect- 
ing, completing,  and  equtpidng  the  building 
and  entrance  thereto  more  than  $30,000.  Ap- 
pellant could,  however,  under  the  contract, 
expend  more  than  $30,000  In  erecting  and 
equipping  the  building  for  use  as  a  theater, 
but  could  not  compel  respondent  to  pay  any 
portion  of  any  expenditure  it  mlf^bt  make  In 
excess  of  $30,000.  Nor  could  It  increase  the 
rent  of  the  building  to  respondent  because 


of  any  additional  expenditure.  The  evidence 
shows  that  it  cost  appellant  frum  $50,000  to 
$70,000  to  erect  and  put  the  building  In  the 
condition  It  was  when  respoudent  went  into 
possession.  It  Is  contended  that,  since  ap- 
pellant  expended  more  than  $30,000  in  erect- 
ing and  equipping  the  building  for  use  as  a 
theater,  and  since  "respondent  received  a 
building  worth  nearly  twice  as  much  as  it 
had  expected,  or  that  appellant  was  obliged 
to  build,"  respondent  cannot,  as  matter  of 
law,  recover  for  any  expenditure  made  by  it 
in  decorating  or  equipping  the  building  for 
the  uses  for  which  it  was  Intended.  We 
think  the  provision  of  the  contract  limiting 
the  amount  that  appellant  was  required  to 
expend  in  erecting,  completing,  and  equip- 
ping the  building  for  use  as  a  theater  Is  plain 
and  unambiguous.  Under  this  provision  of 
the  contract,  appellant,  in  order  to  limit  the 
cost  of  the  building  and  the  equipment  to 
$30,000,  coQld  have  erected  a  much  less  elab- 
orate structure  than  the  one  it  did  erect,  and, 
88  stated  by  counsel  for  respondent,  it  "could, 
to  bring  the  cost  of  the  theater  down  to  the 
figures  named,  place  In  material  and  work- 
manship inferior  to  that  which  respondent 
might  derfre.  It  could  •  •  •  have  dec- 
orated the  theater  in  water  colors  rather 
than  oil.  It  could  (and  did)  furnish  imita- 
tion rather  than  real  leather  chairs,"  ete. 
Appellant  was,  however,  under  the  contract, 
bound  to  erect,  complete,  and  equip  a  build- 
ing suitable  for  the  use  for  which  It  was  in- 
tended. This  assUrnment  is  witliont  merit, 
and  is  therefore  overruled. 

[1]  The  contract,  in  general  terms,  provid- 
ed that  appellant  should  "ccm^letely  build 
and  equip"  a  theater  building  "In  accordance 
with  plans  and  spedflcations  to  be  prepared 
by  Architect  O.  M.  Menhausen,  •  •  • 
which  plans  and  spedflcatlonB"  were  to  be  ap- 
proved by  respondent  Neither  the  contract 
nor  the  plans  and  spedflcations  qiedfled 
what  diould  constitute  the  equipment  of  the 
theater  building.  It  seems  that  the  plans 
and  specifications  were  prepared  by  the  ar- 
chitect as  tile  work  in  erecting  the  building 
progressed,  and  that  a  complete  set  of  plans 
and  spedflcations  were  nevor  prepared  by 
tiie  architect  Wltnrasen  who  were  shown  to 
be  skilled  in  reading  plans  testlfled  that  the 
plans  prepared  by  the  architect  for  the  coo- 
stmctlon  of  this  building  indicated  that  dec- 
brations  were  intraded.  Respondent  called 
several  witnesses,  all  of  whom  wore  shown 
to  be  qualified  to  testify  as  to  what  constitut- 
ed equipment  for  a  theater  balldlng.  These 
witnesses  testlfled  that  the  following  Items 
are  an  essential,  in  fact  a  necessary,  part  of 
the  equipment  of  a  building  used  as  a  the- 
ater: Asbestos  curtain;  ticket  ofllce;  brass 
rail  for  ticket  office;  gridiron  and  rigging 
loft;  chairs;  and  decorations  for  ceiling  and 
walls.  It  is  contended  on  behalf  of  appel- 
lant that  the  court  erred  In  admitting  this 
evidence.   We  do  not  think  so.   As  the  par- 
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ticular  Itenia  omstltnttiig  eanlpaient  for  the 
theater  buildlBg  are  not  set  forth  in  detail  in 
the  contract,  nor  Indicated  In  the  plans  and 
qtedflcations,  it  was  proper  for  respondent  to 
Introduce  evidence  tending  to  show  what 
items  are  vsaally  and  necessarily  indnded  In 
the  equipment  of  a  tJieater  bnlldtng. 

[1]  It  Is  also  contended  on  behalf  of  an>el- 
lant  that,  as  the  contract  provided  that  the 
building  should  be  completed  and  equipped 
"In  accordance  with  the  plans  and  speclflca- 
tioDs,"  and  that  since  the  plans  and  spedflca- 
catlons  do  not  provide  for  any  of  the  Items 
above  mentioned,  appellant  was  not  legally 
bound  to  supply  tbem.  Tbere  would  be  much 
force  to  this  coutentlon  If  a  complete  set  of 
plana  and  speclflcatlons  had  been  prepared 
aod  submitted  to  and  approved  by  respond* 
ent,  and  as  approved  bad  been  followed  by 
appellant  In  constructing  and  equipping  the 
building.  But  that  la  not  this  case..  As  here- 
inbefore stated,  the  plans  and  speclflcatlons 
were  prepared  by  the  architect  as  the  work 
on  the  building  progressed.  It  appears  that 
the  decorating  and  painting  of  the  walls  and 
ceiling,  and  putting  in  the  fixtures  and  api^- 
ances  mentioned,  were  the  last  things  done 
and  necessary  to  be  done  In  preparing  the 
building  for  the  uses  for  which  It  was  erected 
and  for  which  It  was  intended.  The  failure 
of  the  architect  to  prepare  complete  plans 
and  specifications  of  the  building  and  the 
equipment  cannot  relieve  appellant  from  its 
obligations  as  fixed  by  the  contract 

The  Judgment  is  affirmed.  Respondent  to 
recover  costs. 

FBTCK,  J.  I  concur  with  the  CHIEF  JUS- 
TICE. I  feel  constrained,  however,  to  briefly 
state  the  principal  reasons  upon  which  I  base 
my  concurrence  in  the  affirmance  of  the 
Judgment.  Tbey  are  these: 

The  particular  provision  of  the  contract 
existing  between  the  parties  which  Is  involv- 
ed, and  which.  In  my  Judgment,  must  control 
this  decision,  is  as  follows:  "The  party  of 
the  first  part  [appellantl  hereby  agrees  to 
completely  build,  erect,  and  equip,  at  the  cost 
of  the  party  of  the  first  part,  in  accordance 
with  plans  and  specifications  to  be  prepared 
by  Architect  O.  M.  Neuhansen,  at  the  ex- 
pense of  the  party  of  the  first  part,  which 
plans  and  spedficatlona  shall  first  be  ap- 
proved by  the  party  of  the  second  part,  a 
theater  building,"  etc.  The  theater  build- 
ing was  erected  by  appellant;  but  It  is  con- 
tended by  respondent  that  It  was  not  com- 
pletely equipped  as  provided  in  the  contract 
Appellant's  answer  to  this  contention  Is  that 
it  was  required  to  build  and  equip  a  theater 
building  only  according  to  certain  plans  and 
specifications,  and  not  otherwise.  Further, 
that  the  plana  and  specifications  as  provided 
do  not  designate  the  things  sned  for  by.  re- 
^ndent  as  constituting  a  part  of  the  equip- 
ment of  the  buildii^.  If  the  provision  of 
the  contract  bad  beoi  com^ded  with  hj  ap* 


pellant  in  tnmisblns  plans  and  apedflcationa, 
its  answer  to  respondent  as  indicated  above 
might  be  dedsive  of  the  whole  controversy. 
It  Gonclnstvely  appears,  however,  the 
evidence  that  a^dlant  failed  to  oomi^  with 
the  contract.  In  that  it  did  not  fnrulsh  com- 
plete plana  and  qieciflcations  for  the  equip* 
ment  of  the  tlieater  building.  While  per* 
haps  tbere  is  nothing  said  to  that  effect, 
yet,  to  my  mind,  it  la  quite  clear  that  re- 
spondent, waived  or  did  not  insist  on  that 
part  of  the  contract;  but  it  did  not  vraive 
and  bas  always  insisted  upon  the  part  which 
required  appellant  to  "completely  build,  erect, 
and  equip"  the  theater  building.  This  latter 
provision  contemplated  a  building  complete 
in  itself,  and  one  that  was  cwnplete  for  use 
as  a  theater — a  complete  "show  house,"  if 
you  please.  Appellant,  in  my  Judgment,  can- 
not now  shield  itself,  as  It  Is  attempting  to 
do,  behind  Its  own  negligence  in  not  provid- 
ing a  complete  set  of  plans  and  specifications 
from  which  It  could  be  precisely  determined 
by  any  one  Just  what  the  character  of  the 
equipment  spoken  of  fai  the  contract  should 
be.  Appellant  bad  agreed  to  complete 
equip ;  but  It  had  failed  to  specify  the  char- 
acter of  the  equipmoit,  although  I  think  it 
was  Its  duty  to  furolsb  plans  in  which  such 
was  contained.  Had  It  done  so  resi>ondent 
then  could  have  either  aiH}roved  or  disapprov- 
ed the  equipment  proposed  in  such  plans.  As 
the  matter  was  left,  respondent  had  no  voice 
In  the  matter.  The  mere  fact,  therefore, 
that  appellant  failed  to  furnish  such  plans. 
In  my  Judgment,  cannot  be  availed  of  by  It 
as  an  excuse  for  not  completely  equipping  the 
building.  Appellant  having  failed  t>oth  in 
providing  plans  and  equipping  the  building 
for  use  as  a  theater,  respondent's  only  re- 
course was  to  establlfdi.  If  it  could,  what  con- 
stituted equipment  of  a  theater  building 
such  as  was  erected  by  appellant  The  fact 
that  the  character  of  the  equipment  may  have 
been  left  In  doubt  Is  of  no  consequence, 
since,  if  that  was  so,  it  was  so  because  of 
appellant's  fault  In  not  furnishing  the  neces- 
sary plans  and  specifications  in  which  the 
character  of  the  equipment  was  ^>ecified.  I 
think,  therefore,  that  it  cannot  now  invoke 
the  niles  which  would  govern  in  ordinary 
cases.  If  appellant  agreed  to  equip  tlie  build- 
ing, and  decorations  constituted  a  part  ol 
such  equipment,  and  that  It  did  so  was  found 
to  be  the  case  by  the  Jury,  it  cannot  now 
complain  If  It  Is  required  to  pay  for  rea- 
sonable and  fitting  decorations  for  a  theater 
building  of  the  kind  which  It  erected  as 
shown  in  this  case.  The  evidence  is  con- 
clusive, I  think,  that  the  decorations  placed 
in  the  building  by  respondent  were  shown  to 
be  proper  and  reasonable  in  every  reflect, 
including  cost  I  can  see  no  reas(m,  there- 
fore, why  appellant  sboold  not  be  conu>elled 
to  comply  with  all  the  terms  of  Its  contract, 
whether  expressed  or  necessarily  implied. 
The  objectlona  now  nrsed  by  i^pellant;  by 
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reuson  of  Its  conduct  as  above  stated,  bare 
been  stripped  of  their  1^1  force  and  effect, 
and  for  ttiat  reason  it  now,  by  the  verdict 
and  Judgment,  Is  merely  required  to  comply 
with  the  provisions  of  its  own  contracL 

8TRAUP,  J.  I  dissent.  A  chief  point  of 
difference  relates  to  decorations.  By  the  re- 
spondent it  is  contended  that  under  the  con- 
tract the  appellant  was  required  to  decorate 
the  walls  and  celling  of  the  building.  Ap- 
pellant disputed  that,  and  further  claimed 
that  the  contract  In  such  particular  was  am- 
blsoous.  It  made  no  decorations.  The  re- 
spondent, when  it  took  possession  of  the 
building,  at  its  own  expense  of  $2,000,.  deco- 
rated the  walls  and  celling.  The  Jury  allow- 
ed It  that  sum  for  that  purpose^  The  only 
provision  of  the  contract  which  In  any  re- 
spect can  be  said  to  relate  to  or  include  dec- 
orations is:  The  appellant  "agrees  to  com- 
pletely build,  erect,  and  equip,  •  *  •  in 
accordance  with  plans  and  spedflcatlons  to 
be  prepared  by*'  a  designated  architect,  and 
to  be  approved  respondent,  "a  theater 
building."  To  properly  ascertain  the  terms 
of  the  contract  requires  a  consideration  of 
both  the  contract  and  the  plans  and  spedfl- 
catlons. They  most  be  read  and  considered 
together.  There  is  nothing  in  the  contract 
Itself  concerning  the  subject  of  decorations, 
nor  la  there  anything  in  the  spedflcatlons; 
but  on  the  plans  are  certain  marks,  mostly 
pen  point  dots,  some  short  curved,  and  some 
borisontal,  lines  of  differmt  shading,  all 
made  by  the  ardiltect  when  the  plans  were 
drawn  by  him.  These,  the  respondent  con- 
tends, indicate  decorations  and  the  places 
where  tbey  were  to  be  made  on  the  walls  and 
ceiling.  The  appellant  contends  tbcy  were 
only  put  on  the  drawings  to  gtre  them  a  flu- 
Isbed  appearance.  That  Is  all  there  Is  to  Indi- 
cate that  anything  was  agreed  upon  or  stip- 
ulated concerning  decorations.  The  marks  or 
scrolls  do  not.  In  or  by  themselves.  Indicate 
or  resemble  anything.  They  can  be  said  to 
indic&te  a  finished  appearance  of  the  draw- 
ings, or,  treating  them  as  symbolical,  to 
r^resent  anything,  decorations,  trimmings, 
equipments,  structures,  or  anything  else  one 
might  imagine  could  be  put  up  at  the  places 
indicated  by  the  marks,  or  the  diaracter  of 
the  walls,  or  the  material  oat  of  which  they 
were  to  be  constructed,  one  thing  at  one  place 
and  a  wholly  different  thing  at  another.  If 
treated  as  symbols  of  decorations,  there  is 
nothing  to  indicate  the  description,  charac- 
ter, or  quality  of  them,  whether  to  be  in  met- 
al work,  plaster  work,  leather,  tapestry,  wa- 
ter colors,  oil,  or  what  not  We  thus  have 
here  a  double  amblgnlty;'  one  as  to  what 
was  meant  and  Intended  by  the  marks,  and, 
if  decorations,  then  as  to  thdr  character  and 
quality.  The  respondent  was  permitted, 
over  appellant's  objections,  to  resort  to  parol 
evidence.  I  think  it  doubtful  as  to  whether 
the  contract,  though  considered  in  connection 
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with  the  plans,  shows  that  the  parties  agreed 
upon  anything  with  respect  to  decorations,  or 
In  any  particular  stipulated  concerning  such 
a  subject.  Though  It  be  conceded  It  was 
competent  by  parol  to  show  what  was  meant 
and  intended  by  the  marks  on  the  plans,  still 
the  further  questions  are  as  to  whether  the 
proffered  and  admitted  evidence  over  the  ap- 
pellant's objections  was  comi>etent  for  that 
purpose,  and,  most  of  all,  whether  the  testi- 
mony when  60  adduced  suffidently  aided  the 
ambiguity  to  ascertain  with  reasonable  cer- 
tainty what  was  meant  and  intended  by  the 
parties  respecting  decorations  as  expressed 
by  their  contract.  These  can  best  be  consid- 
ered by- reference  to  the  questions  propound- 
ed to  the  witnesses  by  the  respondent  and 
the  answers  made  by  them,  all  of  which  were 
received  over  the  appellant's  specific  and 
timely  objections.  A  witness  was  called  by 
the  respondent,  and,  after  showing  that  he 
was  "a  practical  architect  of  four  years*  ex- 
perience," a  graduate  of  a  correspondence 
school,  and  that  be  bad  drawn  plans  for  and 
constructed  as  many  as  two  theaters,  one  at 
Salt  Lake  Olty,  the  other  at  Calgary,  was 
shown  the  plans  upon  which  the  marks  ap- 
peared. He  had  nothing  whatever  to  do  with 
preparing  or  drawing  them,  and  was  asked 
nothing  reepectlng  the  architect  who  had  pre- 
pared or  drawn  them,  and  nothing  as  to  his 
acquaintance  or  association  with  him,  nor  as 
to  bis  knowledge  of  the  architect's  method  of 
indicating  decorations  on  drawings,  nor  as 
to  the  method  or  manner  decorations  by  ar* 
cfaltects  are  usually  or  generally  Indicated. 
Looking  at  the  plans,  the  witness  was  asked; 
"Q.  Referring  to  tbe  upper  portion  of  tbe 
proscenium  arch  or  sounding  board  as  you 
have  described  It,  I  will  ask  what  the  scroll- 
work upon  that  Indicates.  A.  It  indicates 
decorations.  *  *  *  I  can't  tell  what  kind 
of  decorations  from  this  plat  The  scroll 
work  upon  the  proscenium  arch  indicates  dec- 
orations, I  can*t  say  what  kind.  The  plans 
show  decorations  on  tbe  idde  of  the  prosceni- 
um ardi,  the  sounding  board,  tbe  arches 
above  the  boxes,  tbe  panels  on  the  side  of  the 
auditorium,  the  ceiling  in  tbe  balcony,  and 
the  front. ]hce  of  the  balcony.  I  cannot  de- 
termine from  tbe  plans  what  kind  of  decora- 
tions was  intended.  Q.  From  your  experience 
as  an  ardiltect,  what  kind  of  decoratltnis 
might  be  placed  upon  the  proscenium  arch, 
the  auditorium,  the  sounding  board,  and  the 
boxes  of  the  tlieater  such  as  the  Orphenm 
Theater  In  Salt  Lake  Cltyf  A.  Decorations 
might  consist  of  stucco  work,  plaster  of 
Paris  cast,  and  relief  work,  could  be  in  stamp- 
ed model  work,  embossed  paper,  water  colors, 
or  dl  relief  work.  Water  color  relief  work 
done  in  stencil  would  be  cheapest  Q.  I  will 
ask  you  whether  or  not,  In  your  opbiion  as 
an  architect^  itom  the  experience  whldi  yoi> 
Imve  bad  in  building  theaters,  examination  of 
theaters  throughout  the  United  States,-  if 
$2,000  would  be  a  reasonable  price  for  dec- 
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orutlDff  the  loterior  ot  the  Orpbeum  Theater 
In  Salt  Lake  City  In  water  colors?  A,  Yes ; 
I  do."  This,  as  Is  seen,  was  not  even  based 
on  any  knowledge  of  the  witness,  nor  upon 
any  assumed  hypothesis,  as  to  tbe  descrip- 
tion, character,  or  quality  of  the  decorations 
made  by  the  respondent.  Then,  too,  the 
whole  question  without  such  a  basis  was 
tried,  not  to  the  court  and  Jury,  but  to  the 
witness. 

A  contractor  of  experience  was  also  called 
and,  being  shown  tbe  plans,  testified:  "I 
don't  know  what  those  marks  about  the  pro- 
scenium arch  indicate ;  they  look  like  decora- 
tions. Q.  I  will  ask  you  If  those  plans,  or 
plans  similar  to  those,  were  submitted  to 
you  as  a  building  contractor  in  tbe  regular 
course  of  your  business,  and  you  found  upon 
the  proscenium  arch  figures  and  lines  and 
indications  such  as  you  find  upon  these, 
what,  In  your  opinion,  would  they  indicate? 
A.  They  would  Indicate  some  bind  of  decora- 
tion, I  would  not  be  able  to  tell  what  kind. 
Q.  Where  would  you  go  to  find  out  what  kind 
of  decorations  were  meant?  A.  I  would  go 
to  the  architect  in  charge  of  tbe  work. 
*  *  *  The  decorations  might  be  paint, 
water  colors,  plaster,  or  leather.  •  •  • 
Ql  In  your  opinion  as  a  builder  and  archi- 
tect, what  kind  of  decorations  would  be  in- 
dicated by  these  plans  here?  A.  To  decorate 
and  to  comply  with  this  drawing,  it  might 
be  done  with  water  color,  or  oU  paint,  or 
plaster.  Water  color  would  be  the  cheapest. 
It  would  be  impossible  to  tell  from  that  [the 
plans]  what  it  did  mean.  It  could  be  stucco 
work,  pressed  paper,  plaster  of  paris,  or  vari- 
ous other  kinds."  He  further  testified  that 
the  walls  were  not  decorated  by  the  appel- 
lant, and  that  the  decorations  were  made  by 
respondent  He  was  further  asked:  "Q.  In 
the  manner  In  which  the  theater  was  deco- 
rated, I  will  ask  you  whether  or  not  you 
know  that  the  way  It  was  decorated  was  tbe 
cheapest  or  the  most  expensive,  or  what  was 
the  relative  cost?  A.  It  was  decorated  In 
about  as  cheap  a  way  as  it  could  be  done. 
It  was  idone  In  water  color.  Q.  I  will  ask 
you  whether  or  not,  in  your  experience  as 
a  builder  and  contractor,  and  also  from  your 
experience  and  examination  of  other  theaters 
throughout  the  United  States,  and  your  ex- 
Iierience  In  regard  to  decorating  buildings 
generally,  whether  or  not  the  sum  of  $2,000 
was  a  reasonable  sum  for  the  decoration  of 
the  Orpbeum  Theater  In  Salt  Lake  City, 
Utah,  in  water  colors?  A.  I  think  that  was 
a  reasonable  sum." 

Still  another  witness  was  called,  who  tes- 
tified: "I  think  I  am  competent  to  determine 
what  are  necessary  equipments  of  a  theater. 
Q.  I  will  ask  you  whether  or  not,  in  your 
experience  as  a  builder  and  contractor,  and 
also  from  your  experience  in  building  the 
Orpbeum  Theater  In  Los  Angeles  and  the 
one  now  being  erected  In  Salt  Lake,  you  are 
able  to  state  whether  or  not  decorations  are 
a  necessary  part  of  tbe  equipment  of  a  the- 


]  ater  which  Is  to  be  built  and  to  fully  erect 
and  equip?  A.  Yes."  Upon  being  shown  the 
plans,  he  testified  that  they  "show  decora- 
tions around  the  proscenium  arch  and  sound- 
ing board,  over  the  boxes  on  either  side  and 
over  the  door" ;  but  he,  as  the  other  wit- 
nesses, was  unable  to  tell  what  kind  of  dec- 
orations was  Intended  or  meant 

These  rulings  are  all  complained  of.  And 
the  further  complaint  Is  made  that  the  testi- 
mony so  received  did  not  help  or  cure  the 
amblgolty.  Though  It  be  conceded  that  parol 
evidence  was  admissible  to  explain  the  am- 
biguity, still  I  am  clearly  of  the  opinion  that 
this  testimony  was  improperly  received.  I 
think  it  would  have  been  competent  to  show 
by  parol  that  tbe  marks  were  used  by  tbe 
architect  preparing  and  drawing  the  plans  to 
Indicate  decorations,  or  that  it  was  his  habit 
or  custom  in  preparing  plans  to  so  indicate 
decorations,  or  that  in  the  trade  or  profes- 
sion It  was  usual  or  customary  for  architects 
to  so  Indicate  decorations,  or  that  tbe  marks 
In  the  trade  or  profession  had  such  a  defined 
or  understood  meaning.  Had  such  evidence 
been  adduced,  then  it  might  be  inferred  that 
the  architect  In  preparing  and  drawing  the 
plans  had  so  regarded  and  used  the  marks, 
and  hence  that  the  parties  so  regarded  and 
understood  them.  But  nothing  of  that  kind 
was  shown.  Here  the  witnesses  were  but 
called  and  shown  the  plans  and  asked  what 
the  marks  Indicate.  They  replied,  decora- 
tions of  some  sort  As  well  could  they  have 
been  permitted  to  say  that  the  dots,  tbe  pen 
points.  Indicated  "September  Mom"  in  water 
color,  the  curved  lines  "Psyche  at  the  Well" 
In  tempera,  and  the  scroUs  "Cleopatra  Meet- 
ing Antony"  In  oU. 

And  then  I  think  It  also  clear  that  by 
many  of  tbe  questions  propounded  to  them, 
tbe  witnesses  were  required  and  permitted  to 
usurp  the  province  of  the  court  and  Jury 
by  dravrlng  conclusions  of  law  and  fact  up- 
on which  tbe  decision  of  tbe  case  with  re- 
spect to  the  issue  relating  to  decorations  de- 
pended, and  In  most  Instances  were  allowed  to 
give  their  opinion  as  to  the  cost  of  the  dec- 
orations, without  a  showing  that  they  had 
knowledge  of,  or  without  stating  to  them,  tbe 
character  and  quality  of  the  decorations 
made  by  tbe  respondent  They  but  answered 
that  the  decorations  as  Indicated  on  tbe 
plans,  tbe  description,  character,  or  qualltj' 
uf  which  was  Intended  neither  of  them  could 
tell,  would  cost  $2,000.  And  for  these  rea- 
sons were  the  questions  also  objectionable. 

But,  after  all  this  testimony  was  adduced, 
in  what  way  did  it  help  or  cure  the  ambi- 
guity? All  the  witnesses,  testifying  on  the 
subject,  but  testified  that  tbe  marks  indicated 
some  sort  of  decorations,  but  were  unable 
to  tell  tbe  description,  character,  or  quality 
of  them,  or  what  decorations  were  Intended 
or  meant.  With  the  aid  of  tbe  testimony 
what  more  informatlou  had  tbe  court  and 
Jury  as  to  the  Intent  of  the  parties  with  re- 
spect to  decorations  as  expressed  by  thelt 
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contract?  Being  bat  Informed  that  some  sort 
of  decorations  was  Intended,  but  nothing  to 
show,  the  description,  character,  or  quality 
of  them,  how  can  the  contract  in  snch  par- 
ticular be  enforced,  or  how  can  it  be  told 
when  it  was  performed  in  such  respect  and 
when  not?  I  think,  therefore,  tbat  the  parol 
evidence  in  do  way  aided  the  ambiguity,  and 
that  the  contract  was  as  nncertain  and  in- 
definite after  the  evidence  was  received  as 
before. 

But  the  respondent  further  argues  that  It 
was  entitled  to  an  allowance  for  decorations 
under  the  clause  of  the  contract  "to  complete- 
ly build,  erect,  and  equip"  the  theater,  Ir- 
respective  of  plans  or  specifications,  tbat  dec- 
orations of  some  sort  were  a  necessary  part 
of  Its  equipment,  and  that  it  was  not  "com- 
pletely equipped"  without  them.  The  parties 
made  no  such  contract  Its  plain  provisions 
are  "to'  completely  buUd,  erect,  and  equip" 
the  theater  'in  accordance  with  plans  and 
specifications  to  be  prepared  by"  a  designated 
arcUtect,  and  to  be  approved  by  the  respond- 
ent. So  the  parties  did  not,  by  their  contract, 
merely  stipnlate  tbat  the  appellant  should 
"completely  build,  erect,  and  eqnlp"  a  thea- 
ter, but  should  so  build  one  'in  accordance 
with  plans  and  specifications,"  etc.  Hence 
must  we,  as  the  parties  themselves  stipulated, 
look  to  tbe  plans  and  specidcations  to  ascertain 
how  the  theater  was  required  to  be  equipped. 
When  we  look  to  them  we  find  nothing  con- 
cerning decorations,  unless  the  marks  on  the 
plans  indicate  decorations,  which  leads  to 
tbe  ambiguity.  If  they  do  not  Indicate  dec- 
orations, then  none  are  provided*  for;  If 
they  do,  then  is  the  stipulation  In  such  re- 
spect, Hioogh  considered  with  the  teBtimooy 
adduced  by  the  respondent,  so  aacertain  and 
ambignoos  as  to  be  Incapable  of  perform- 
ance or  enforcement. 

It  further  is  argued  that  complete  plans 
and  spedflcations  were  not  furnished  by  the 
appellant,  and  for  that  reason  should  the 
contract  be  considered  independently  of  tbe 
clatise  that  the  theater  was  to  be  equipped 
In  accordance  with  the  plans  and  specifica- 
tions. All  I  find  to  support  the  contention 
that  complete  plans  and  specifications  were 
not  famished  is  this:  The  president  of  the 
respondent  company  upon  the  stand  was  ask- 
ed: "Were  any  fall,  complete  plans  ever  suh- 
mitted  to  you,  or  how  did  you  get  them?* 
This  was  objected  to  as  calling  for  a  conclu- 
sion. The  question  was  withdrawn,  and  the 
witness  asked  how  many  times  be  "saw  dif- 
ferent plans  and  spedflcations,  that  is,  a 
piece  here  and  there."  He  answered:  "Well, 
the  plans  were  gotten  oat  Just  as  the  work 
proceeded.  There  never  was  a  full  set  of 
plans.  The  plana  were  gottra  out  as  the 
work  proceeded  for  special  work."  Another 
witness  for  the  respondent,  the  contractor, 
testified  in  response  to  questions  asked  by 
counsel  for  respondent;  "13ld  he  [the  archi- 
tect] as  architect  ever  Mrnisb  you  a  complete 
wet  of  plans  and  apeciflcations?"    He  au- 


swered:  "Well,  he  famished  a  complete  set 
before  we  got  through,  but  not  until  we  about 
got  through;"  that  a  complete  set  of  plans 
and  specifications  were  not  furnished  before 
tbe  work  commenced;  "they  came  along  as 
they  were  required  *  *  •  as  a  contrac- 
tor there  was  a  set  of  plans  furnished  as,  a 
blue  print  of  them."  Bat  no  claim  was 
made  that  the  plans  and  specifications  as 
and  when  they  were  furnished  were  not  ap- 
proved by  the  respondent,  or  that  it  with  re- 
spect to  them  made  any  objectic^ns,  nor  is  it 
claimed  by  any  one  that  the  contract  in  snch 
particular  was  in  any  manner  modified  or 
changed  by  any  kind  of  an  agreement,  ei- 
ther express  or  Implied.  It  was  competent 
for  the  parties  to  modify  or  change  their 
contract  and  build  the  theater  without  plans 
or  spedflcations.  But  they  did  not  do  that. 
Flirther,  the  only  claim  made  with  respect 
to  incompleteness  of  the  plans  and  specifica- 
tions relates  to  the  subjects  of  an  asbestos 
curtain,  a  gridiron,  and  a  rigging  loft,  a 
brass  rail,  a  ticket  ofilce,  and  a  manager's 
office,  and  chairs.  These,  tbe  respondent  con- 
tends, should  have  been,  but  were  not,  in- 
dicated on  the  plans  or  spedfications,  be- 
cause, as  it  asserts,  they  are  necessary  equip- 
ments of  a  completed  theater.  But  on  tbe 
record  I  do  not  find  anything  to  show  that 
the  respondent  objected  to  the  plans  or  sped- 
flcations because  any  of  these  things  were  not 
indicated  on  the  plans  or  speclflcationa.  It 
did  not  try  its  case  on  any  such  theory.  It 
tried  it  on  the  theory  that  those  things  are- 
necessary  equipments  of  a  theater  independ- 
ently of  the  plans  and  spedflcations.  Tbat 
Is,  because,  as  it  contends,  tb^y  are  such 
necessary  equipments,  it  Is  entitled  to  re- 
cover for  them,  regardless  of  whether  they 
were  or  were  not  indicated  or  provided  for 
on  the  plans  or  spedflcations,  or  regardless- 
of  whether  tbe  plans  or  spedflcations  fur- 
nished were  approved  or  objected  to  by  tbe 
respondent. 

But  no  claim  was  or  is  made  that  the  plana 
or  spedfications  were  Incomplete  with  re- 
spect to  decorations.  Those,  the  respondent 
contends,  are  indicated  on  the  plans  by  the- 
marks  and  scrolls  referred  to.  Of  course  It 
makes  the  further  claim  that  It,  under  the 
clause  of  the  contract  referred  to,  was  en- 
titled to  show  that  decorations  were  a  neces- 
sary equipment  of  a  completed  theater,  ir- 
respective of  the  plans  or  8i)edficatioD3 ;  but 
it  made  no  claim  tbat  the  plans  In  such  re- 
spect were  Incomplete,  or  tbat  it  had  not  ap- 
proved them,  or  that  the  contract  requiring 
the  theater  to  be  equipped  In  accordance  with- 
plans  and  spedflcations  to  be  furnished  by 
the  architect  and  approved  by  tbe  respondent 
was  In  any  particular  changed  or  modified. 
Both  parties  concede  tbat  the  contract  be- 
tween them  was  and  is  to  "completely  build,"~ 
etc.,  a  theater  'in  accordance  with  plaus  and 
specifications"  to  be  furnished  by  the  arcbi< 
tect  and  approved  by  the  respondent.  Com- 
plete plana  were  furnished,  not  btfore  ttae- 
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irork  commenced,  bat  u  tbey  were  required. 
Under  tbe  plans  and  apedficatlons  which 
were  furnished  was  the  theater  constructed. 
There  is  no  dispute  as  to  that.  As  to  dec- 
orations tbe  respondent  contended  that  tbe 
plans  as  fnmldied  proTlded  for  decorations ; 
that  tbe  marks  and  scrolls  indicated  that,  to 
show  which  It  was  permitted  to  resort  to 
parol  evldrace.  Bnt  now  see  how  this  mat- 
ter was  snbmitted  to  tbe  Jnry  for  Its  special 
finding.  The  direction  in  aucb  particular  is: 
"Were  tbe  decorations  for  tbe  celling  and 
wall  an  essential  part  of  the  eguipinent  of 
tbe  tbrater?  If  so,  what  was  their  raloe  at 
tbe  time  tb^  were  placed  in  the  theater?^ 
Tbe  Jui7  found:  "Tes;  $2,000."  The  perti- 
nent question  in  snc^  respect  was  not:  Were 
decorations  "an  essential  part  of  the  equip- 
ment of  the  theater"?  for  that  was  not  the 
contract  of  the  parties.  Nor  was  the  di- 
rection in  such  particular  within  tbe  con- 
struction of  tbe  contract  put  upon  it  by  tbe 
court  in  its  instructions  to  tbe  jury.  Tbe 
court,  as  to  that,  charged:  "The  court  diarg- 
es  yon  that,  If  you  find  that  tbe  plans  were 
not  drawn  for  tbe  purpose  of  showing  or  call- 
ing for  any  spedflc  or  ascertainable  decora- 
tion and  in  this  particular  were  drawn  and 
constructed  only  for  tbe  purpose  of  showing 
where  the  decoration  might  be  put  if  it  were 
called  for  and  spedfled,  then  the  defendant 
was  not  under  obligation  to  decorate  tbe 
walls  of  the  theater  to  any  other  or  greater 
extent  tban  they  were  decorated  In  accord- 
ance with  tbe  directions  shown  apon  said 
plans." 

The  pertinent  question  was:  Were  decora- 
tions, as  an  equipment  or  otherwise,  indicat- 
ed or  proTfded  for  on  the  plans  and  specifi- 
cations, and,  if  60,  what  were  the  character  ^'.^J"^^*^ 
and  quality  of  them  and  the  reasonable  cost< 
of  making  them?  Notwithstanding  the  re- 
spondent, to  support  Its  contention,  adduced 
much  evidence  to  show  that  the  plans  did  in- 
dicate and  did  provide  for  decorations,  the 
appellant  to  tbe  contrary,  yet  the  matter  of 
decoratlona  was  submitted  to  the  Jur:  for 
a  special  finding,  Indepeudently  of  all  this 
testimony,  and  not  on  tbe  theory  of  whetber 
the  marks  did  indicate  decorations,  or  wheth- 
er the  plans  and  specifications  otherwise 
called  for  or  provided  for  decorations,  and, 
if  so,  the  character  and  quality  of  them  and 
tbe  reasonable  cost  to  make  them,  but  on  the 
theory  of  whether  decorations  were  an  es- 
sential part  of  the  equipment  of  a  theater 
Irrespective  of  tbe  plans  and  spedflcatlons, 
and  Independently  of  tbe  evidence  adduced  In 
respect  Uiereof,  and  directly  contrary  to  tbe 
charge  referred  to.  So  we  have  a  contract 
which,  If  It  at  all  pertains  to  the  subject  of 
decorations,  Is,  as  to  that,  to  say  the  least, 
ambiguous,  to  explain  which  the  parties  ad- 
duced much  evidence.  But,  after  the  evi- 
deuce  was  adduced,  the  matter  was  submit- 
ted and  determined  in  utter  disregard  and 
Independently  of  aucb  ertdence.  I  tblnk  that 


wrong,  and  that  Qia  aHowance  made  for  dec 
oratioDS  cannot,  on  this  record,  be  npbdd, 
and  that  a  new  trial  should  be  granted,  un- 
less tbe  respondent  remits  tbe  amount  awtxd- 
ed  for  decorations. 

"™~~  H4  Utah,  sat 

UTAH  COMMERCIAL  &  SAVINGS  BANE  t. 
FOX  et  at    (No.  255a) 

(Supreme  Court  of  Utah.    April  10.  1014.) 

1.  Appeal  ano  Eseob  ({  1008*)— Findihos— 
Opinion  of  Trial  Coubt. 

Tbe  opinion  of  tbe  trial  court  may  b« 
looked  to  on  appeal  to  aaceitain  the  reasons  for 
the  decision,  but  it  li  not  a  finding  <tf  any  fact 

[Ed.  Note.— For  other  cases,  see  Appeal  swl 
Error.  Cent  Di|.  |S  3956-4»60,  f»^^^»69; 


Emszu  — 


2.  Evidence    (S    383*)— Book 
Weight  or  Eviobnce. 

Entries  In  books  of  a  party  not  made  hj 
any  person  wbo  knew  the  facts,  nor  made  at  tbe 

time  tbe  traQsactiona  occurred,  but  long  there- 
after, and  not  so  made  as  to  explain  tbemselves, 
have  but  little,  If  any,  probative  force  as  evi- 
dence. 

[Ed.  Note.— For  otber  eases,  see  Bvideace. 
Cent.  Dig.  H  1660-1677;  Dec  Dig.  |  383.*] 

3.  Appeal  and  Bbbob  (f  1000*)— Findinos- 
Bbvibw. 

Under  tbe  ConstitutioD,  appellant  maj.  in 
a  suit  in  equity,  Invoke  the  judemeat  of  tbe  Su- 
preme  Court  on  tbe  facta  and  tbe  law:  and 
where  tbe  findings  are  clearly  affainst  the  evi- 
dence, or  wbes  tbe  Supreme  Court  is  satisfied 
that  the  presumption  of  correctness  of  the  find- 
inga  have  been  overcome  by  tbe  record,  tbe  Su- 
preme Court  must  make  or  direct  findings  ac- 
coi'diog  to  the  evidence  and  the  law  applicable 
thereto.! 

[Ed.  Note.— For  other  cases,  aee  Appeal  and 
Terror,  Cent.  Dig.  SS  3970-3978 ;   Dea  Dig.  | 

(S  588*)— CBEDiBiLTrr  or  Wit- 

NBSS. 

Tbe  testimony  of  an  UDlmpeaebed  witneea, 

not  contrary  to  the  usual  course  of  nature  or  for 
some  other  reason  unworthy  of  belief,  must  b« 
considered  by  tbe  court  m  determining  tbe 
facta. 

[Ed.  Note.— For  other  cases,  see  Evidence 
Cent.  Dig.  {  2437;   Dec.  Dig.  B  588.*] 

6.  JunauBNT  (I  276*)  —  Entrt  —  Cancklla- 
TioN  or  Debt  Meboeo  in  Judgubnt. 

Tbe  trial  court  should  not  eater  jndgmeat 
without  requiring  plaintiff  obtaining  tbe  judg- 
ment to  ptodnee  for  cancellation  the  arlacDoe 
of  the  drat  merged  in  tbe  Judgment 

[Ed.  Note.— For  otfaer  cases,  see  Judgment. 
Cent.  Dig.  IS  M2-545 ;  Dec.  Dig.  |  27a*] 

6.  Bills  and  Notes  (i  491*)— PBEsmcpnoii 
EBOif  Possession. 

A  bolder  of  notes,  wlio  obtains  a  Judgment 
thereon,  has  no  legal  right  to  retain  possessiun 
of  tbe  notea,  and  any  presumption  arteing  from 
possession  is  without  any  force  as  to  him. 

[Ed.  Note.— For  otber  cases,  see  Bills  and 
Notes,  Cent.  Dig.  H  1643-1648;  Dec  Dig.  | 
491.*] 

aw  Debt— 


7.  pLEnoES    (I  44*)— Patuknt 
Rights  of  Pledgee. 

Where  a  note  secured  by  collaterals  is  paid, 
the  coilaterala  are  not  enforceable  in  the  bonds 
of  the  holder  of  the  note. 

[Ed.  Note.— For  other  cases,  see  Pledges,  Cent 
Dig.  H  103-107;  Dm.  Dig.  f  44.*] 


*Porotlwrcue«.ie«same  topic  andwctlga  NTIHBKR  iQQec.  DUg.  4  Am.  OJg.  K«r-No.  Scries  ft  R«p'r  lodfW 
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&  Bnx8  AMD  Notes  (I  C27*>—Actiom»— Pat- 
hint— EvioENre. 

Evklence  held  to  show  that  a  note  sued  on 
liad  bwu  yaid  befuie  the  commencement  of  the 
action. 

(Ed.  Note.— For  other  caaes.  aee  Bills  and 
Notes,  CsDL  Dig.  li  1M7-18SS;  Dec  Dig.  ( 

ft.  Limitation  ot  Actioks  (|  41«)— CJoubto- 

CUk  I M— IjI  MlTATl  0N8. 

M'liere  muue;  paid  In  excess  of  vbat  should 
have  been  paid  on  a  debt  could  not  be  recovered 
bacaase  of  the  bar  of  limitations,  a  couDtccclaim 
for  Um  overpayment  was  barred,  lo  that  a  Judg* 
lueot  therefor  could  not  be  sustained. 

[Ed.  Note.— For  other  case%  see  limitation 
of  Actions,  CeoL  Dig.  U  214,  ihA;  Dec.  Dig.  i 
41.*} 

Appeal  from  District  Court,  Salt  Lake 
County;  T.  D.  Lewis,  Judge. 

Action  by  the  Utah  Couimerdal  ft  Sarlngs 
Bank  against  Jesse  W.  Fox  and  others.  From 
a  Judgment  for  plaintiff,  defendants  appeaL 
Beversed  and  remanded,  with  directions. 

Benjamin  F.  Johnson,  of  Salt  Lake  City, 
for  appellants.  Moyle  &  Van  Oott  and  A.  B. 
Moreton,  both  o<  Salt  lAke  City,  for  re- 
apondeut 

FBICK,  J.  This  actlcm  In  eQnIty  was 
oonuuenced  to  foreclose  a  mortgage.  The 
case  ts  here  on  a  second  appeal.  For  first  ap- 
peal see  40  Utah,  206,  120  Pac.  840.  On  the 
first  appeal  we  stated  the  Issues  fully  and 
shall  do  no  more  tn  that  regard  than  to  refer 
to  that  opinion.  We  reversed  the  Judgment 
io  favor  of  the  plaintiff  on  the  first  appeal, 
and  upon  the  second  trial  the  court  again 
made  findings  and  entered  Judgment  against 
ttie  defendants,  and  they  again  appeaL  It 
was  contended  on  the  last  hearing  that  in 
the  former  opinion  tlte  facts  with  regard  to 
the  note  In  question  are  not  correctly  stated. 
In  view  that  the  promissory  notes  involved 
here  were  not  produced  in  evidence,  and  for 
the  reason  that  the  facts  were  not  dearly 
presented  in  the  record,  we  did  the  best  we 
could  in  that  regard,  and,  so  as  to  be  sure 
not  to  mislead  any  one,  we  quoted  the  pre- 
cise words  of  one  of  plalntifTs  witnesses 
with  respect  to  what  the  particular  note  in 
question  was  given  for.  See  120  Pac.  842, 
right-hand  column.  The  effect  of  the  testi- 
mony of  the  witnesses  on  the  last  trial  Is 
substantially  the  same  as  on  the  former,  ex- 
cept that  on  many  of  the  points  the  evidence 
la  much  more  explicit  than  it  was  on  the  first 
trial.  On  the  former  appeal  we  suggested 
that  the  trial  court  make  flndlags:  "(1)  What 
was  the  actual  consideration  for  the  note 
sued  on;  that  is,  was  it  or  was  it  not  given 
for  the  purpose  claimed  by  appellants?  (2) 
Were  the  two  Beck  notes  received  by  the  re- 
spondeot  bank  for  the  purpose  claimed  by 
the  appellants,  or  as  claimed  by  the  book- 
keeper? (3)  When  and  bow  did  the  claims 
arise  which  appellants  averred  in  thdr  coun- 
terclaim against  respondent  ?"  The  court 
made  fludlnea  on  the  la^  two  questions  but 


made  none  on  the  first  one,  »cept  that 
there  was  a  consideration  for  the  note.  We 
shall  state  the  facts  so  far  as  it  may  be  nec- 
essary to  Illustrate  the  x>oiuts  decided.' 

The  evidence  shows  that  on  March  1, 18^ 
the  appellant  Jesse  W.  Pox  and  L.  O.  and  O. 
H.  Hardy  made  and  delivered  to  one  A.  D. 
Young  five  promissory  notes  for  $4,000  eadi, 
thereby  evidencing  an  indebtedness  of  f20,- 
000.  Three  of  the  foregoing  notes  were  made 
payable  in  18  months  from  date,  one  in  16 
months,  and  when  the  other  was  made  pay- 
able, whether  In  a  shorter  or  longer  time.  Is 
not  shown.  We  shall  assnme,  however,  that 
it  was  made  payable  in  IS  months.  One  ot 
said  notes  was  uot  accounted  for  at  the  trial, 
and  no  one  seemed  to  know  what  became  of 
it.  On  August,  11,  1882,  A.  D.  Young,  the 
payee  of  the  foregoing  five  notes,  made  and 
delivered  to  the  respondent  bank  hts  one 
ppomlsBory  note  for  $20,000,  payable  in  80 
days  from  date.  In  said  note  it  is  recited 
that  the  maker  thereof  has  "deposited  as  col- 
lateral security  five  notes  of  L  O.  Hardy, 
Jesse  W.  Fox,  Jr.,  and  O.  H.  Hardy  of  four 
tbousand  each  and  note  of  John  Beck  of  sev- 
en thousand  five  hundred  of  the  nominal  val- 
ue of  twenty-seven  tbousand  five  hundred 
dollars."  The  evidence  also  shows  that  the 
payment  of  the  )20,000  note  was  further  se- 
cured by  a  mortgage  on  two  parcels  of  real 
estate  lying  In  the  block  Immediately  north 
of  Brlghain  street  and  west  of  State  street 
in  Salt  hake  City,  and  also  by  1,000  shares 
of  Bullion-Beck  mining  stock,  which  at  the 
time  was  paying  considerable  dividends.  The 
value  is  not  shown  of  either  the  real  estate 
or  mining  stock,  but  it  was  conceded  at  the 
trial  that  respondent  had  collected  a  consid- 
erable sum  as  dividends  on  the  stock,  and 
that  at  least  some  of  the  proceeds  derived 
from  such  dividends  should  have  been  cred- 
ited either  on  the  $20,000  note  or  on  the  five 
$4,000  notes;  and  the  testimony  indicates 
tliat  such  was  done,  although  no  indorse- 
ments to  that  effect  are  shown  on  the  notes 
themselvee.  In  making  the  oomputations 
herein,  we  have,  however,  excluded  the  divi- 
dends. What  the  proceeds  of  the  real  estate 
were  is  not  shown.  Ap[>areDtly  matters  ran 
along  until  at  least  one  of  the  $4,000  notes 
was  about  to  mature  or  had  matured,  when, 
according  to  appellant's  testimony,  some  time 
In  the  early  part  of  July,  1S93,  Fox  was  noti- 
fied by  the  respondent  bank  to  call  at  the 
bank  for  the  purpose  of  making  some  ar- 
rangements with  re8i>ect  to  the  payment  of 
the  notes  which  he  had  signed  with  the  two 
Hardys  as  aforesaid.  He  says  that  at  least 
one,  and  he  thought  two,  of  the  $4,000  notes 
had  been  paid  by  the  Hardys  or  by  one  of 
them  at  that  time.  He  went  to  the  bank, 
however,  and  says  that  while  there  he  made 
the  following  proposition  to  the  bank  re- 
specting his  future  liability  on  the  Hardy- 
Fox  notes,  namely:  That  be  would  give  the 
bank  a  note  in  an  amount  equal  to  one  of  the 
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¥4,000  notes,  with  accrued  Interest,  and  se- 
cure the  same  by  a  mortgage  on  some  real  es- 
tate he  owned  in  the  western  part  of  Salt 
X^ke  City,  If  the  bank  would  discharge  hhu 
from  all  liability  on  the  other  $4,000  notes. 
Ue  says  that,  while  respondent  did  not  ac- 
cept his  proposition  on  that  day,  he  neverthe- 
less was  notified  In  a  few  days  thereafter 
that  it  had  accepted  his  proposition,  where- 
upon, on  the  13th  day  of  July,  1893,  he  and 
his  wife  went  to  the  office  of  respondent's 
attorney,  Mr.  C.  O.  Whittemore,  and  then 
made  and  delivered  the  note  and  mortgage 
sued  on  in  this  action.  The  note  was  paya- 
ble to  M.  E.  Cummlngs,  the  cashier  of  the  re- 
spondent bank,  and  was  payable  on  or  before 
December  1,  1893,  with  10  per  cent  interest 
from  date.  The  note  was  given  for  $4,147.77, 
which  represented  the  principal  and  accrued 
Interest  up  to  the  13th  day  of  July,  1893,  of 
one  of  the  $4,000  notes.  Fox  also  testified 
that  tbe  note  was  by  him  given  and  by  the 
respondent  received  In  full  satisfaction  of 
his  liability  on  all  of  the  $4,000  notes.  He 
further  testified  that,  some  time  after  he  bad 
made  and  delivered  the  note  and  mortgage  in 
suit,  he  entered  Into  an  arrangement  with 
the  president  of  the  respondent  bank  where- 
by it  was  agreed  tliat  he  should  obtain  two 
certain  promissory  notes  whtch  he  then  own- 
ed, and  which  were  deposited  in  another  bank 
for  collection,  one  of  which  was  dated  April 
5,  1892,  given  by  John  Beck  for  $1,575,  pay- 
able in  one  year  to  the  order  of  Fox,  and  the 
other  given  by  the  same  payor  for  $5,250, 
payable  in  two  years  to  the  order  of  Fox,  and 
which  was  dated  August  24,  1892 ;  that  the 
respondent  should  collect  tbose  two  notes,  on 
the  smaller  one  of  which  it  seems  some  In- 
terest had  been  paid,  and  should  apply  the 
proceeds  as  collected  on  the  note  sned  on  un- 
til the  same  was  fully  paid.  Fox  further  tes- 
tified that,  pursuant  to  this  agreement,  he 
deposited  the  two  Beck  notes  In  the  respond- 
ent bank,  and  the  Indorsements  made  by 
some  of  respondent's  employ^  show  that  dur- 
ing  the  year  1894  and  subsequent  thereto 
payments  were  made  on  those  notes.  The 
payments  on  the  notes  amounted  to  the  snm 
of  $5,357^5,  as  near  as  we  are  able  to  ascer- 
tain the  amount  from  tbe  Indorsements 
thereon. 

In  January,  1805,  respondent  commenced 
an  action  In  Salt  Lake  county  on  three  of 
the  $4,000  notes.  While  Mr.  Fox  was  made  a 
nominal  party  to  that  action,  yet  no  service 
of  summons  was  made  upon  him,  although 
he  was  always  in  Salt  Lake  City.  On  the 
21st  day  of  February.  1895,  respondent  ob- 
tained Judgment  by  default  on  said  three 
notes  against  L.  G.  and  O.  H.  Hardy,  two  of 
the  makers,  for  the  sum  of  $14,366.65;  the 
same  being  principal  and  accrued  interest  up 
to  the  date  of  tbe  jndgment  We  remark 
that  although  all  of  tbe  Hardy-Fox  notes,  as 
well  as  the  note  In  suit,  were  all  long  past 
due  at  tbe  time  tbe  foregoing  action  was 
commenced  and  Judgment  obtained  as  afbre- 


,  said,  yet  Mr.  Fox  was  not  sued.  No  explana- 
tion Is  made  why  he  was  not  sued  In  189.'i 
with  the  other  makers  of  the  $4,000  notet^ 
nor  why  uo  action  was  brought  against  him 
on  ttie  note  In  suit  which  was  then  past  due. 
nor  why  no  action  was  ever  commenced  on 
the  fourth  one  of  tbe  $4,000  notes.  These 
facts  are  important  only  as  tending  to  sus- 
tain appellants*  contention  that  the  note  in 
suit  was  by  Fox  given  and  received  by  the  re- 
spondent bank  in  full  satisfaction  of  Fox's 
liability  on  all  of  the  $4,000  notes.  In  view 
of  tbe  payments  made  to  respondent  on  tbe 
two  Beck  notes,  appellants  also  contend  that 
the  note  in  suit  was  paid  long  before  thhi 
action  was  brought  The  only  attempt  made 
to  meet  appellants'  e\idence  by  respondeuc 
is  by  having  recourse  to  certain  entries  in  Its 
bank  books,  Trom  which  it  is  contended  It  Is 
made  to  appear  that  the  note  in  suit  was  giv- 
en as  additional  security  on  the  five  $4,000 
notes,  and  that  the  Beck  notes  were  not  re- 
ceived by  the  bank  for  the  purpose  testified 
to  by  Mr.  Fox.  but  that  they  were  owned  by 
the  bank.  Respondent,  however,  did  not  in- 
troduce a  single  witness  who  knew  anything 
about  the  transactions,  and  the  witnesses 
frankly  admitted  that  all  that  they  were  able 
to  do  in  the  matter  was  to  make  deductions 
from  the  entries  in  the  books  favorable  to 
respondent's  contention.  The  dednctlons 
were  also  based,  to  some  extent  at  least,  on 
the  usual  presumptions  that  arise  from  the 
fact  that  the  note  In  suit,  as  well  as  four  of 
the  other  $4,000  notes,  were  still  in  tbe  pos- 
session of  respondent  Further  that  the  note 
in  suit  was  given  at  a  time  when  only  one 
of  the  $4,000  notes  had  matured.  Tbe  trial 
court  adopted  tbe  theory  of  respondent's  wit- 
nesses, and,  while  no  judicial  findings  re- 
specting the  purpose  for  which  the  note  In 
suit  was  given  were  made  by  the  court,  it  did 
Judicially  find  that  tbe  Beck  notes  were  not 
deposited  with  respondent  for  tbe  purpose 
testified  to  by  Mr.  Fox,  but  found  that  said 
notes  belonged  to  the  respondent  bank. 

[1]  The  Judge,  in  giving  hl^  reasons  In  an 
oral  opinion,  however,  also  held  that  tbe  note 
sued  on  was  not  given  In  satisfaction  of  Mr. 
Fox's  liability  on  the  $4,000  notes,  but  was 
given  either  as  additional  security  for  all  of 
those  notes  or  in  payment  of  the  one  tb«i 
past  due.  But  the  Judge,  as  we  read  his 
opinion,  rather  Inclined  to  the  view  that  It 
was  given  as  collateral  for  all  of  the  $4,000 
notes.  While  we  may  look  to  that  opinion 
to  ascertain  the  Judge's  reasons  for  his  decl- 
don,  yet  it  amounts  to  no  Judicial  finding  of 
any  fact,  and  hence  has  no  Judicial  effect 
whatever.  It  Is  also  strenuously  argued  by 
r^pondent's  counsel  that  the  district  judge 
saw  and  heard  tbe  witnesses,  and  that  he 
had  tbe  right  to  believe  any  one,  or  all,  or 
none,  of  them,  and  hence  his  findings  and 
conclusions  should  not  be  disturbed  by  us. 
While,  under  ordinary  circumstances,  where 
there  Is  a  conflict  in  the  testimony  of  tbe  wit- 
nesses who  testify  in  a  case^  or  where  tbe 
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TesUuioDy  of  the  witnesses  Is  more  or  less 
stroDsly  coutra(Ucted  by  established  facts, 
etc.  the  couteutlou  ot  counsel  has  much 
force,  yet  in  the  case  at  bar  no  aucb  condi- 
tions prevail. 

[2]  Even  the  entries  in  the  books  that  were 
produced  have  little.  U  any,  probatire  force, 
since  in  moat  instances  they  were  made  nel- 
ther  by  the  person  who  knew  the  actual 
facts  recorded,  nor  were  the  entries  made  at 
the  time  the  transactions  occurred,  hot  were 
made  a  lopg  time  after  the  transactions  tiad 
taken  place.  Nor  are  the  book  entries  snob 
as  dearly  explain  themselves,  so  that  one 
may  say  they  can  be  implicitly  relied  on  as 
tending  to  establish  a  particular  fact  or  facts. 
Indeed,  imder  the  ordinary  rules  of  evidence, 
those  entries  would  practically  be  of  no  pro- 
bative force  or  effect  whatever. 

[3]  Again,  counsel  overlook  the  fact  that 
under  our  Constitution  the  right  of  appeal 
la  absolute,  and  that  in  equity  cases  the  ap- 
pellant has  a  right  to  invoke  our  Judgment 
on  the  facts  as  well  as  upon  the  law.  We 
therefore  cannot  take  refuge  behlud  the  find- 
ings or  conclusions  of  the  trial  court  and  ap- 
prove them,  whatever  they  may  be,  upon  the 
ground  that  that  court  had  the  right  to  be- 
lieve or  to  disbelieve  the  testimony  of  a  wit- 
ness or  any  number  of  witnesses.  Where  It 
appears  to  us  that  the  findings  are  clearly 
against  the  evidence,  or  when  we  are  satis- 
fled  that  the  presumptions  respecting  the 
correctness  of  the  findings  and  Judgment 
liave  been  dissipated  by  what  Is  made  to  ap- 
pear in  the  record,  it  Is  our  duty  to  deter- 
mine what  the  flndings  and  Judgment  should 
be,  and  we  must  then  make  or  direct  such 
findings  and  judgment  which,  according  to 
the  evidence  and  the  law  applicable  thereto, 
In  oar  Judgment  are  right  and  just.  Upon 
this  question  the  rule  applicable  to  equity 
cases  in  this  jurisdiction  Is  correctly  stated 
in  Campbell  v.  Gowans,  36  Utah.  26S,  100 
Pac.  397,  23  U  B.  A.  (N.  S.)  414,  19  Ann.  Cas. 
660. 

[4]  Appellants'  testimony  certainly  stands 
without  contradiction  by  any  of  the  witness- 
es; and  as  we  construe  the  record  evidence, 
what  little  there  is,  it  corroborates  rath- 
er than  contradicts  the  statemeuta  of  Mr, 
Fox.  We  have  no  hesitancy  In  saying  that 
under  the  circumstances  of  this  case,  so  long 
as  Mr.  Fox's  testimony  stood  unlmpeached,  It 
waa  the  the  duty  of  the  trial  court  to  give  It 
due  and  proper  consideration  in  arriving  at 
what  the  flndings  and  Judgment  should  be. 
The  rule  invoked  by  respondent's  counsel  does 
not  go  to  the  extent  that  the  court  may  ca- 
priciously and  without  adequate  reason  re- 
fuse to  consider  the  testimony  of  any  of  the 
witnesses.  Unless  the  witness  Is  impeached 
or  bis  testimony  is  against  the  ordinary  and 
nsual  course  of  nature,  or  for  some  other  ade- 
quate reason  is  clearly  not  worthy  of  belief, 
the  courts  are  bound  to  consider  It  In  arriv- 
ing at  their  conclusions.  No  such  reasons 
.appear  In  this  record,  and  taence  the  testi- 


mony of  Mr.  Fox  should  have  been  consider 
ed  by  the  court  The  court  did  uot  do  so, 
but  followed  some  theory  of  its  own  which 
Is  reflected  In  the  oral  opinion  we  have  re- 
ferred to.  While  the  oral  opinion  of  the  dis- 
trict Judge  In  no  way  is  binding  on  us,  yet 
we  have  carefully  considered  it,  and,  because 
of  the  judge's  conclusions,  have  f^twm  the 
record  a  most  careful  scrutiny. 

[S]  We  cannot  agree  with  the  judge  in  the 
deductiona  he  makes  from  the  evidence.  For 
example,  he  arrived  at  the  conclusion,  but 
nevertheless  failed  to  Judicially  so  find,  that 
the  note  sued  on  was  either  glvm  in  place 
of  one  of  the  $4,000  notes  which  was  not 
found,  and  which  waa  past  due  at  the  time 
the  one  In  suit  was  given,  or  else  that  It  was 
given  as  additional  collateral  security  for 
the  whole  series  of  said  notes.  We  think 
otherwise.  Fox  testified  that  at  least  on^ 
and  probably  two,  of  the  |4,000  notes  were 
paid  by  one  or  the  other  of  the  Hardys  be- 
fore appellant  made  the  arrangenient  with 
respondent,  testified  to  by  falm,  and  before 
he  gave  the  note  in  question.  We  think  his 
testimony  that  at  least  one  of  those  notes 
was  paid  should  prevatt  That  note  we  have 
assumed  became  due  In  15  months,  and,  as- 
suming that  it  was  paid  when  due,  the 
amount,  principal  and  Interest,  was  (4,500. 
The  Judge  was  also  of  the  opinion  that  Fox's 
testimony  could  not  be  believed  because,  if 
it  were  true,  then  he  would  have  paid  a  debt 
before  it  matured.  In  tbls  connection  it  la 
insisted  that  the  presomptlon  Is  that  cred- 
itors do  not  pay  before  their  debts  mature. 
Grant  this,  and  yet  the  arrangement  testi- 
fied to  by  Fox  Is  certainly  a  matter  entirely 
within  the  range  of  probabilities.  Again, 
some  stress  was  laid  on  the  ftict  that  at  least 
four  of  the  $4,000  notes  were  left  In  the  pos- 
sessloii  of  the  respondent  If  the  judges 
theory  Is  Oxe  correct  one,  namely,  that  the 
note  In  suit  was  only  given  as  additional 
collateral  security,  then  respondent,  as  a  mat- 
ter of  course  would  retein  all  of  the  14.000 
notes.  But,  under  the  circumstances  ot  tbls 
case,  possession  of  notes  by  respondoit  has 
no  significance  whatever.  The  evidnce  Is 
without  dispute  that  respondent  had  obtain- 
ed judgment  on  three  of  the  five  $4,000  notes 
on  February  21,  18^  and  yet  It  had  posses- 
sion of  all  of  them  even  at  tAe  time  of  the 
trial  In  the  district  court  Here  we  thus  find 
three  notes  amounting,  with  Interest  to  the 
sum  (tf  $14,866.69,  although  merged  In  judg- 
ment Btlll  In  the  possession  of  the  holder 
thereof.  In  many  jurisdictions  this  would  be 
an  impossibility,  since  the  courts  of  original . 
jurls^ction  would  not  enter  judgment  with- 
out having  the  party  produce  and  have  can- 
celed the  evidence  of  the  debt  wbldi  was 
merged  into  the  Judgment  This  ease  illus- 
trates that  the  rule  Is  a  wholesose  one  and 
should  prevail  everywhere. 

[fl]  Respondent  had  no  legal  right  there- 
fore^ to  retain  those  notes  after  Judgment, 
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and  hence  Vie  presumption  arising  from  tbelr  i 
possession  Is  without  any  force  In  this  case. ' 
The  possession  of  those  notes,  therefore.  In  I 
no    way   affects   aj^Hants'    contentions.  { 
Again,  the  fact  that  the  note  in  suit  was 
made  payable  to  the  cashier  of  the  bank  in- 
stead of  the  bank  itself  indicates,  to  our 
minds,  that  the  arrangement  was  intended 
to  segregate  the  claim  against  appdlants 
from  the  claim  against  the  Hardys  on  Uie 
other  notea  This  theory  Is  supported  by  the 
fact  that  Fox  was  not  served  with  summons, 
nor  was  any  Judgment  asked  against  him  on 
any  of  the  other  notes,  although  Judgment 
was  tak^  against  all  of  the  other  pajrora. 
In  this  connection  there  are  a  number  of 
other  facts  and  drcnmstances  which  to  our 
minds  snpport  appellants'  contentions,  but 
which  we  cannot  enlarge  upon  further. 

[7,  IJ  There  is,  however,  another  phase  of 
the  controvert  which  we  want  to  discuss 
for  a  moment.  The  actual  payments  made 
on  the  $20,000  A.  D.  Toung  note,  according 
to  the  indorsements  thereon  made  between 
November  11,  1802,  when  said  note  t)ecame 
due,  and  March  4, 1805,  amounted  to  (11,260. 
If  we  now  add  to  that  sum  the  amount  of 
the  one  $4,000  note  which  we  have  fonnd  was 
paid  to  re^ndent  with  interest,  it  will  swell 
the  payment  to  the  sum  of  $15,760.  Then 
there  was  actually  paid  on  the  two  Beck 
notes  as  prtncbnl  and  interest,  from  the  in- 
dorsements made  thereon,  all  of  which  was 
credited  on  the  Young  note,  the  further  sum 
of  $5,357.35.  To  this  snm  most  be  added  the 
sum  of  $1,200,  which,  by  Indorsement,  it  is 
shown  was  received  from  the  Batllon-Beck 
mining  stock,  and  which  was  credited  on  the 
$7,500  Beck  note  which  was  originally  de- 
posited with  the  $20,000  note  as  collateral 
security.  How  much  more,  if  anything,  was 
received  from  either  said  note  or  said  stock 
is  not  disclosed.  Then  the  district  court 
found  that  Fox  had  paid  an  additional  $1,000 
which  was  applied  on  the  Young  note.  If 
we  now  add  all  of  those  payments  together, 
we  have  a  total  of  cash  payments  to  be  ap- 
plied on  said  note  amounting  to  $23,317.35. 
This  would  pay  the  principal  sum  of  the 
Toung  note  with  nearly  two  years'  accrued 
interest.  Whenever  that  note  was  paid,  oC 
course  the  collateral  notes  no  longer  were  of 
any  force  while  In  the  hands  of  respondent 
and  could  not  have  been  enforced  by  It.  But, 
in  addition  to  all  this,  it  should  not  be  over- 
looked that  the  $20,000  note  was  further  se- 
cured by  a  mortgage  upon  two  parcels  of  real 
estate  which,  if  not  directly  in  the  heart  of 
Salt  Lake  City,  were  nevertheless  near  the 
center  thereof.  It  was  conceded  at  the  trial 
that  this  real  estate  had  been  disposed  of 
for  the  use  and  benefit  of  the  respondent 
bank,  and  that  whatever  the  proceeds  there- 
of were,  which  no  one  seemed  to  know,  were 
applied  in  discharge  of  the  $20,000  note,  and 
hence  also  of  the  note  in  suit.  Assuming 
those  two  pieces  of  real  ^tate  were  of  the 


I  moderate  value  of  $7,500,  it  swells  the  pay* 
'  ments  on  the  A.  D.  Young  note  to  the  grand 
I  total  of  $30,817.35,  with  the  results.  If  any, 
{  derived  from  the  $7,500  Beck  note  still  to  be 
heard  from.  But  to  all  this  the  district  comt 
added  Judgment  for  $11,0^11.  When  this 
Is  finally  added  to  the  payments  respondent 
already  had,  it  would  nuke  the  munificent 
sum  of  $41,909.46.  While  it  ia  true  that  some 
of  the  foregoing  amounts  are  l^t  to  infer* 
oices  merely,  the  inferences  are,  bowever, 
well  supported  by  the  facts.  One  of  these  In- 
ferences Is  based  on  tlie  fiict  that'all  of  the 
$4,000  notes  wliich  remiUned  in  the  pmses- 
slon  of  respondent  are  marked  paid  across 
their  fftce.  The  $20,000  note  is  marked  paid 
on  a  slip  attached  Uiereto  as  of  July  1. 1896. 
The  only  note  not  marked  paid  is  tlie  $5^250 
Beck  note,  which  was  left  with  the  respond- 
ent iHink  by  the  appellant  Fox,  but  tills  note 
respondent,  in  Its  reply,  admitted  was  paid, 
as  well  as  the  $1,676  note,  and  the  trial  court 
so  found.  In  the  computation  we  have  made, 
however,  we  have  not  charged  resptmdent 
with  th«  foil  amount  of  the  two  Beck  notes, 
bat  mly  with  the  amonnt  actaoUy  paid  there- 
on, as  shown  by  the  indorsemoiits  on  tlie 
notes  themselves.  If  we  should  allow  what 
the  district  court  allowed  tm  those  two  notes, 
it  wonld  swtil  the  amonnt  paid  approximate- 
ly anothw  $4,000.  To  allow  this  would,  how- 
ever,  in  our  Judgment,  be  neither  Just,  nor 
equitable,  although,  as  matter  of  law,  in 
view  of  the  admissions  in  the  pleadii^  it 
could  be  allowed.  In  view  of  the  foregoing, 
it  Is  of  no  conseQueuoe  that  the  Jndgmoit 
against  the  Hardys  has  not  been  paid. 

Now  a  few  words  with  r^rd  to  the  note 
in  suit  and  wl^  we  think  it,  too,  was  paid  In 
full,  regardless  of  the  payments  on  the  $20,- 
000  note.  The  actual  payments,  as  shown  by 
the  indorsements  made  on  the  two  Beck 
notes,  amount  to  $5,357.35,  which  amount,  of 
course,  we  have  credited,  and  was  to  be  cred- 
ited also  on  the  $20,000  note.  The  actual 
amount  due  on  the  note  in  suit,  with  accrued 
Interest  from  its  date  to  July  13,  1896,  or 
three  years  after  its  date,  amonnted  to 
$5,392.10,  or  $34.65  In  excess  of  the  payments 
made  on  the  Beck  notes.  Inasmuch,  how- 
ever, as  nearly  all  the  payments  that  were 
made  on  the  two  Beck  notes  were  made  dar- 
ing 1894  and  1895,  the  principal  and  accmed 
Interest  on  the  note  sued  on  could  not  have 
amounted  to  the  sum  we  have  Indicated,  and 
hence  it  Is  safe  to  conclude  that  the  note  In 
suit  was  actually  paid  In  full  before  this  ac- 
tion was  commenced  In  December,  1899.  In 
view  of  all  the  circumstances,  we  have  been 
forced  to  the  conclusion  that  Mr.  Fox  entei*- 
ed  Into  the  arrangement  with  tbe  respondent 
bank  as  testified  to  by  him ;  that  the  two 
Beck  notes  were  bis;  and  that  the  amount 
actually  paid  on  them  satisfied  the  note  in 
suit 

[t]  This  brings  us  to  appellants*  counter- 
claims.  With  respect  to  the  claim  of  $230 
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for  real  estate  sold  by  respoodrat,  the  flnd- 
Ing  in  tsTor  of  respondeat  on  that  qaestion 
is  (dearly  right,  and  hence  appellants  should 
not  recover.  While  we  very  much  doubt  the 
right  of  re^Ddent  to  hare  applied  the 
11.000  obtained  by  It  in  September,  1901,  as 
found  by  the  trial  court,  under  the  arrange- 
ment ratered  Into  trlth  Mr.  Fox,  yet  there  is 
no  doubl  that  no  fraud  or  other  anfflcioit 
cause  to  take  the  Item  out  of  the  effect  of 
the  statute  of  limitatious  was  shown,  and 
bence  appellants  cannot  recover  on  that  item 
because  of  the  bar  of  the  statute  In  view 
of  the  admissions  in  respondent's  reply,  the 
court  found  that  much  more  was  paid  on  the 
Beck  notes  than  we  have  allowed,  and  for 
that  reason  counsel  for  appdiants  contends 
that  bis  dlents  are  entitled  to  recover  the 
surplus  on  their  counterclaim.  This  contoi- 
tion  cannot  prevail.  The  money  was  paid 
BO  many  years  before  the  counterclaim  was 
filed,  and,  no  cause  being  apparent  why  the 
statute  of  limitatious  sliouldnot  apply,  tliere- 
fore  tiiat  conntendaim  must  also  fall.  But 
we  think  that  Chat  claim  cannot  prevail  on 
general  principles.  We  .do  not  think  that 
under  all  the  facts  Mr.  Fox  paid  any  con- 
ddnable  amount  in  excess  of  what  ^e  should 
bare  paid,  but  we  do  think  be  paid  all  that 
respopdmt  had  a  right  to  ask  blm  to  pay. 
TlierefoFe,  for  this  reason  also,  the  counter- 
claim with  regard  to  excessive  payments 
diould  fail. 

From  what  has  been  said,  It  follows  that 
tbe  judgment  must  be,  and  It  accordingly  Is, 
reversed ;  and  the  cause  is  rraunded  to  the 
district  court  of  Salt  Lake  county,  with  di- 
rections to  make  fl"d*ng#  that  the  note  in 
suit  was  fully  imld  when  ttds  action  -was 
Gommenoed  by  tbe  payments  made  on  tbe  two 
Beck  notes.  Quit  tbe  stotute  of  limitations 
has  run  on  all  of  aifpeUants'  countendalms, 
and  to  enter  jodgment  dismissliv  the  com- 
plaliU,  and  also  dlsmiscing  the  counterclaims, 
and  to  make  such  disposition  with  respect 
to  costs  in  tliat  court  as  to  tlie  court  shall 
seem  Just  betwe«i  the  parties.  Appellants  to 
recover  costs  on  appeaL 

IfcOABTT,  C  J.,  and  8TSAUP,  J.,  concur. 


(44  UUh,  4?:) 

SOUTHERN  PAC.  CO.      I.  X.  L.  FURNI- 
TURB  &  CARPET  INSTALLMENT 
HOUSE  et  al.    (No.  2669.) 

(Supreme  Court  of  Utah.    May  9.  1914.) 
BANKKVproT  ({  898*)  — LnNs  on  Bxbhpt 

PnOPEBTT— Er¥ECT. 

Under  BankniDtc;  Act  Jnly,  1898,  c.  541. 
80  StaL  564.  f  67f  (U.  8.  Comp.  St  1001,  p. 
3448),  declarios  all  lietw  obtained  thronsfa  legal 
proceedings  aKalnst  an  insolrent  withm  four 
moutbs  of  bankruptcy  proceedings  void,  in  case 
be  is  adjudged  a  bankrupt,  and  tbat  tbe  prop- 
erty affected  by  the  lien  shall  be  discharged 
therefrom,  a  district  court  in  this  state  was 
withoat  power  to  condemn  the  wages  of  an  in* 
solvent  in  tbe  hands  of  a  gamlsbee,  over  his 


claim  of  exemption,  within  four  months  pre- 
ceding tbe  filing  of  his  petition  in  bankruptcy. 

[Ed,  Note. — FoT  other  cases,  see  Bankruptcy,  • 
CenL  Dig.  (|  676,  677;  Dec.  Dig.  i  398.  •] 

Original  petition  for  prohibltlou  by  the 
Southern  Pacific  Company  against  tbe  I.  X. 
L.  Furniture  &  Carpet  Installment  House 
and  another.  Writ  allowed. 

P.  L.  Williams,  Geo.  H.  Sndtb,  and  H. 
B.  Thompson,  all  c£  Salt  Lake  City,  fo^  plaln- 
tur.  0.  Matbison,  of  Salt  Lake  City,  for  de- 
fendant L  X.  L.  Furniture  &  Carpet  Install 
ment  House. 

FBICK,  J.  This  is  an  original  application 
to  this  court  for  a  writ  of  prohibition  to  pr»> 
hiblt  fb»  enforc^eut  of  a  certain  Ju^ment 
entered  against  the  plaintiff  as  gamlsbee. 
The  tacts  are  not  in  dispute.  Briefly  stated 
they  are  as  followB:  On  May  28, 1913,  an  ex- 
ecution with  a  writ  of  gamishnient  was  duly 
issued  out  of  flie  district  court  of  Salt  I<ake 
county  upon  a  Judgment  entered  against  tbe 
defendant  Sotrs.  which  was  in  full  force 
and  effect  The  writ  of  i^mlsbment  was 
served  upon  tbe  Southern  I^tdflc  Company, 
the  petitioner  here,  on  tbe  same  day.  On 
May  29,  1918,  pursuant  to  onr  statute,  tbe 
garnishee  filed  its  answer  to  said  writ  in 
which  it  admitted  tbat  it  was  indebted  to 
Sears,  who  was  then  a  resident  of  California, 
tbe  judgment  debtor  aforesaid,  in  tbe  sum  of 
(104.34.  On  June  13,  1913,  said  Sears  filed 
his  petition  in  bankruptcy  in  the  District 
Court  of  the  United  States  for  the  Northern 
District  of  California,  and  on  said  day  was 
by  said  court  duly  adjudged  a  bankrupt. 
Said  bankrupt,  in  said  bankruptcy  proceed- 
ings, duly  filed  a  schedule  of  bis  property,  in 
wbidi  was  included  said  sum  of  fl04.34  due 
and  owing  blm  from  tbe  garnishee  herein, 
and  which  money  be  claimed  as  exempt  un- 
der the  laws  of  the  state  of  California,  and 
said  court  duly  adjudged  ttie  same  to  be  ex- 
empt as  money  earned  for  personal  services 
rendered  in  said  state  of  California  for  the 
garnishee.  It  is  also  conceded  that  Sears 
fully  compiled  with  all  tbe  provisions  of  the 
laws  of  the  United  States  relative  to  the 
bankruptcy  proceedings.  On  June  14,  1013, 
one  day  after  said  Sears  bad  been  adjudged 
a  bankrupt,  a  judgment  was  duly  entered  In 
tbe  district  court  of  Salt  Lake  county  against 
said  garnishee  for  tbe  said  fl04.34.  based 
upon  its  answer  as  garnishee,  and  an  execu- 
tion was  thereafter  Issued.  On  September 
23,  1913,  the  garnishee  made  application  to 
the  district  court  of  Salt  Lake  county  In 
which  the  facts  relating  to  the  bankruptcy 
proceedings  were  set  forth,  and  in  which  tbe 
money  In  question  was  claimed  as  exempt, 
and  the  applicant  asked  said  court  to  issue 
an  order  directing  the  judgment  creditor  and 
the  officers  who  were  seeking  to  enforce  the 
judgment  against  it  to  show  cause  why  said 
Judgment  should  not  be  annulled  and  set 


•Por  etbo-  easM      sarnvtoB^  and  ssstlon  NUMBSR  in  D«3.  Dig.  A  Am.  Dig.  K^j-Ko.  Swiss  4  Rsp'r  lodexsa 


Digitized  by  Google 


666 


140  PACIFIC  BEPORTEB 


(UtaH 


aside,  and  said  Bum  of  $10134  be  released 
from  said  writ  Such  an  order  was  duly  ls> 
sued,  and  on  a  bearing  the  district  court 
aforesaid  refused  to  set  aeide  or  to  Inter- 
fere wllb  tbe  enforcement  of  said  ju^ment 
whereupon  the  petitioner  filed  Its  application 
to  this  court  as  aforesaid,  and  an  altematlTe 
writ  was  duly  issued,  to  which  the  interested 
parties  have  appeared  and  answered. 

The  application  Is  based  on  section  67f  of 
the  bankruptcy  act,  which,  so  far  as  materi- 
al here,  Is  as  follows :  "That  all  levies,  Judg- 
ments, attachments,  or  other  Hens  obtained 
*  •  *  at  any  time  within  four  mouths 
prior  to  the  filing  of  a  petition  In  bankruptcy 
against  tilm,  shall  be  deemed  null  and  void  In 
case  be  is  adjudged  a  bankrupt,  and  the 
property  affected  by  the  levy,  judgment,  at- 
tachment, or  other  lien  shall  be  deemed  whol- 
ly discharged  and  released  from  the  same." 

Upon  the  foregoing  facts,  and  In  conformi- 
ty with  what  we  considered  the  great  weight 
of  authority,  and  more  particularly  on  what 
is  said  In  the  case  of  Lockwood  v.  Exchange 
Bank,  190  V.  S.  297,  23  Sup.  Ct  751,  47 
L.  Ed.  1061,  we  held  that  the  defendant 
Sears  could  not  claim  the  wages  earned  by 
him  in  California  as  exempt  under  the  laws 
of  this  state,  since  exemption  laws  have  no 
extraterritorial  effect.  The  opinion  was 
handed  down  on  the  14tb  day  of  this  mouth. 
A  few  days  thereafter  the  attorney  for  the 
petitioner  discovered  a  very  recent  case  de- 
cided by  the  Supreme  Court  of  the  United 
States  entitled  Chicago,  B.  &  Q.  B,  R.  v. 
Hall,  229  U.  S.  511,  33  Sup.  Ct  885,  57  L.  Ed. 
1306,  in  which  that  court,  upon  facts  and 
circumstances  precisely  like  those  in  the 
case  at  bar,  held  that  the  Judgment  entered 
in  the  garnishment  proceedings  herein  re- 
ferred to,  and  by  which  the  exempt  wages 
were  attempted  to  be  applied  in  satisfaction 
of  the  Judgment  In  which  the  writ  of  gar- 
nishment wag  Issued,  was  of  no  force  or  ef- 
fect for  the  reason  that  the  said  court  did 
not  and  could  not  acquire  jurisdiction  over 
the  exempt  wages.  An  application  for  a  re- 
hearing was  therefore  promptly  applied  for 
and  as  promptly  granted,  and  the  case  was 
resubmitted  at  the  present  term. 

Cornel  for  the  defendant  I.  X.  L.  Furni- 
ture, etc.,  Co.  concedes  that  under  the  fore- 
going decision  tiie  writ  should  be  allowed. 
The  gist  of  the  decision  in  that  case,  as  cod> 
tained  in  the  headnote,  is  as  follows :  "The 
decisions  of  the  state  and  lower  federal 
courts  In  regard  to  annulment  of  liens  on 
exempt  property  have  been  conflicting,  and 
this  court  now  holds  that  section  67f  annuls 
all  such  liens  obtained  within  four  months 
of  the  filing  of  the  petition,  both  as  against 
the  proi^erty  which  tlie  trustee  takes  for 
benefit  of  creditors  and  that  which  may  be 
set  aside  to  the  bankrupt  as  ex«npt" 

The  court  of  last  resort  upon  the  question 
involved,  having  settled  it,  we  most  cheer- 


fully comply  with  the  decision  of  that  court 
In  the  opinion  the  court  distinguishes  the 
case  of  Lockwood  t.  Exchange  Bank,  supra, 
upon  which  we  based  our  former  dedslon. 
This  opinion  is  therefore  substituted  for  the 
former  one,  and  wlU  be  the  only  one  pub- 
lished in  the  case. 

In  view,  therefore,  that  the  district  court 
was  powerless  to  condemn  the  wages  of  the 
defendant  Sears  while  in  the  hands  of  the 
petitioner,  as  garnishee,  without  his  consent, 
and  over  his  claim  of  exemption  at  any  time 
within  a  period  of  four  months  preceding  the 
filing  of  his  petition  in  bankruptcy,  the  writ 
of  prohibition  as  prayed  for  should  be  al- 
lowed. It  Is  80  ordered.  The  petltionn  to 
recover  costs. 

McCABTY.  C.  J.,  and  STBAUP,  J.,  concur. 


(44  UUh,  ■Ul) 

SALT  LAKE  COFFEE  &  SPICE  GO.  t.  DIS- 
TRICT COURT  OF  SALT  LAKE 
COUNTTetftl.  (No.  2619.) 

(Supreme  Court  of  Utah.    April  30,  1914.) 

1.  Justices  of  thb  Peace  ({  70*)— Comuence- 
UENT  OF  Action. 

Though  nothing  was  done  in  an  action  in 
justice's  court  from  April  26,  1007.  when  de- 
tendant's  default  was  entered,  until  A^ril  22, 
1913,  when  judemeot  was  entered,  the  acuon  was 
pendiDg  from  the  time  the  compUint  was  filed 
upon  Febrnary  21,  1907.» 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  8  231 ;  Dec  Dig.  S  70.*] 

2.  Statutes  (J  267*)  —  Retboactivb  Opeba- 
TiON— Statutes  Affecting  Pbocedube. 

While  statutes  affecting  procedure  or  rem- 
edies prima  facie  apply  to  all  acts  or  steps  still 
to  be  taken  in  a  pending  action  when  the  statute 
is  enacted^  .they  do  not  apply  to  acts  already 
done  therein,  at  least  unless  uie  statute  so  pro- 
vides ;  BO  that  Comp.  Laws  1907,  $  36S5x,  mak- 
ing every  judgment  void  made  on  a  complaint 
containing  an  untrue  allegation  of  the  juris- 
dictional facts  required  by  the  section,  would 
not  avoid  a  Judgment  on  a  complaint  okeady 
filed  when  the  statute  was  enacted. 

[Ed.  Note.— For  other  cases,  see  Statates, 
Cent  Dig.  H  360-3S9;  Dec.  Dig.  |  267.«] 

3.  Justices  of  the  Peace  (S  101*)— Waivbb 
OF  Defects  —  Failubb  to  Veoitt  Com- 
plaint. 

The  foilure  to  verify  a  c<nnplaint  In  a  jus- 
tice's action,  as  required  by  Comp.  Laws  1907, 
i  3085,  was  not  a  jurisdictional  defect,  in  ab- 
sence of  statute  making  it  such,  so  that  such 
defect  was  waived  by  failure  to  interpose  a 
timely  objection  on  that  ground.' 

[Ed.  Note^For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  i  342;  Dec  Dig.  {  101.*] 

4.  Justices  of  tue  Peace  ({  187*)— Appeal- 
Decision. 

The  judge  of  the  district  court  stated,  on 
appeal  from  a  justice's  judgment  in  disposing 
of  the  case,  that  the  only  two  pleas  that  need 
be  discussed  were  the  question  of  payment  and 
the  question  of  jurisdiction,  and  then  proceeded 
to  show  that  the  plea  of  payment  must  fail  for 
want  of  evidence  to  sustain  it  and  then  con- 
tinued :  "There  is  only  one  question.  I  am  dis- 
posed to  ^ive  the  plaintiff  just  as  clean-cot  a 
record  as  it  can  get  on  that  if  It  wants  to  test 
that  question."  And  then  the  judge  referred 
to  the  statute  making  every  judgment  void  which 
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ia  civen  on  a  rainplaint  not  lesall;  verified,  or 
coDtaiaiDg  DDtr»  allegatioiw  of  a  jarisdictional 
(act.  and  stated  tliat  tlie  complaint  io  questioo 
falsely  aUeued  that  the  iodebtednesa  arose  witb- 
in  tlie  jusUce'a  jurisdictioDf  and  was  not  veri- 
fied, and  that  the  statute  was  enacted  to  meet 
inat  auch  a  case,  and  ended :  "Therefore  it  fol- 
Iowa  that  the  court  must,  in  accordance  with 
this  statute,  bold  that  the  judemeat  is  void. 
Too  may  draw  flodiogs  in  accordance  with  the 
views  of  the  coort  as  expressed."  BeUt,  that 
the  district  judge  did  not  dispose  of  the  case 
upon  its  merits,  but  solely  ou  the  ground  of 
want  of  jurisdiction  because  o(  noocompliance 
with  the  sUtote. 

[Ed.  Note.— For  other  eaaea,  see  JnstleM  of 
the  Peace,  Cent  Dig.  |  726;  Dec  Dig.  {  l»7.*j 

6.  IfANDAMUS  (i  SI*)— APPBAXi  nOU  JUSTICB 
COUBT— UEQDIBinO  DiSTBlOT  CoUBT  TO  ACT. 
VV'hile  the  decision  of  the  district  court  up- 
on the  merits,  on  appeal  from  a  justice's  judg- 
Bftent  for  $33.S0,  caoout  be  reviewed  by  the  bu- 
preme  Coart,  however  erroneous,  if  tibe  district 
coart,  without  legal  reason,  refuses  to  dispose 
of  the  appeal  to  it  upon  the  merits,  the  Su- 
preme Court  will  require  that  coart  to  do  so, 
and  enter  judgment* 

[Ed.  Note.— For  other  cases,  see  Handamni, 
Cent.  Dig.  {{  74,  75;  DecTDlg.  1  31.* j 

OrlgiDal  application  by  the  Salt  Lake  Cof- 
fee &  Spice  Company  against  the  District 
CoTirt  of  Salt  Lake  County  and  another  for 
an  alternative  writ  of  mandate.  Peremptory 
writ  Issued. 

Cbrls  Mathiaon,  of  Salt  Lake  City,  for 
iMalndff.  C.  M.  Leatfaerbnry  and  Brlgham 
Clcgg.  both  of  Salt  Lake  City,  tor  defendants. 

FBICK,  J.  This  la  an  original  applica- 
tion for  an  alternative  writ  of  mandate  di- 
rected to  the  Hon.  M.  L.  Ritchie,  Judge  of 
the  district  court  of  Salt  Lake  county,  to 
require  him  to  show  cause  why  he  should  not 
"proceed  with  the  trial"  of  a  certain  action 
X>endlng  in  said  court  ou  appeal  from  a  Jus- 
tice court  and  "render  Jndgmant  therein 
upon  the  merits." 

The  petitioner  contends  that  said  district 
court  has  refused  to  dispose  of  the  case  upon 
its  merits,  and  has  thus  deprived  it  from 
having  a  trial  on  the  merits.  On  the  other 
liand,  it  Is  contended  both  by  the  district 
coart  and  by  the  defendant  in  said  action, 
who  Is  a  party  to  this  proceeding,  that  said 
court  has  disposed  of  the  case  upon  merits. 
In  view  that  the  plaintiff  has  no  remedy 
by  appeal,  nor  any  other  adequate  remedy  at 
law,  the  question  we  must  determine  is 
whether  the  court,  without  a  suiBcient  legal 
reason,  has  rffused  to  dispose  of  an  appeal 
upon  its  merits,  and  whether  the  application 
comes  within  the  rule  laid  down  by  this  coart 
In  Hoffman  v.  Lewis,  31  Utah,  179.  87  Pac 
167,  and  State  v.  District  Court,  36  Utah,  223. 
102  Pac.  86S. 

The  facts,  briefly  stated,  are:  That  on  the 
21st  day  of  February,  1907,  the  Salt  Lake 
Coffee  &  Spice  company,  a  corporation,  the 
jdaiotiff  here,  commenced  an  action  against 
one  George  Sturm,  one  of  the  defendants  in 


this  proceeding,  in  the  Justice  court  of  Mur- 
ray <3tj.  Salt  Lake  county.  Utah;  that  a 
summons  was  duly  issued  by  said  court  In 
said  action,  which  was  served  on  said  Sturm 
on  the  21st  day  of  March,  1907,  and  was  duly 
returned  and  filed;  that  on  the  25th  day  of 
April,  1907,  default  was  duly  entered  against 
said  Sturm.  Nothing  further  was  done  In 
the  action  nntll  the  22d  day  of  April,  1913. 
when  a  Judgment  in  due  form  was  entered 
against  said  Sturm  In  said  justice  court  for 
the  sum  of  $33.00.  and  costs.  On  September 
6.  1013,  said  Sturm  duly  served  and  filed  his 
notice  of  appeal  In  said  action,  and  executed 
and  filed  an  undertaking  on  appeal,  as  re- 
quired by  law,  and  thereafter,  on  the  — 
day  of  October,  1913,  within  proper  tlm^ 
said  appeal  was  duly  docketed  In  the  district 
court  of  Salt  Lake  county,  Utah.  On  Sep- 
tember 6th,  when  the  notice  of  appeal  was 
served  and  filed,  said  Sturm  also  filed,  or 
pretended  to  file,  a  demurrer  and  answer  to 
said  action  in  the  Justice  court 

[1]  Although  nothing  was  done  In  said  ao> 
tlon  commenced  In  said  Justice  court  during 
the  time  stated,  it  nevertheless  was  pending 
from  the  time  the  complaint  was  filed,  to 
wit,  February  21,  1907.  Luke  v.  Bennlon,  36 
Utah.  61,  106  Pac.  712.  Said  demurrer  and 
answer  were  also  subsequently  filed  in  the 
district  court  The  demurrer  was  based  upon 
the  ground  that  the  complaint  filed  did  not 
state  facts  sufBdent  to  constitute  a  cause  of 
action,  and  that  "said  Justice  court  bad  no 
jurisdiction  of  the  person  of  the  defendant 
or  the  subject-matter  of  the  action."  In  the 
answer  It  was  averred:  (1)  That  the  debt 
sued  on  was  barred  by  the  provisions  of  our 
statute;  (2)  that  the  same  had  been  fully 
paid;  and  (3)  the  facts  were  set  forth  why 
the  Justice  court  had  no  jurisdiction.  The 
averments  In  that  respect  were  all  based  on 
a  failure  of  the  plaintiff  to  comply  with  the 
provisions  of  Comp.  Laws  1007,  S  3685z,  to 
which  we  shall  refer  later.  The  case  came 
on  for  hearing  in  the  district  court  and  was 
heard  by  the  court  without  a  jury.  Inas- 
much as  no  findings  of  fact  whatever  were 
made  or  waived  as  provided  by  Comp.  Laws 
1907,  IS  3169,  3170,  we  must  have  recourse 
to  the  judge's  return,  wherein  he  sets  forth 
the  proceedings  that  occurred  at  the  so-called 
trial.  When  the  case  was  submitted,  the  dis- 
trict court.  In  addressing  counsel,  said:  "Too 
need  not  argue  this  question  counsel  has  been 
arguing.  The  Nleison  Case  (State  v.  District 
Court  supra)  does  not  touch  this  case.  The 
only  two  plens  that  need  to  be  discussed  here 
are,  the  question  of  the  plea  of  payment  and 
the  question  of  jurisdiction."  The  judge 
then  proceeds  to  show  that  the  plea  of  pay- 
ment must  fall  for  want  of  evidence  to  sus- 
tain It  After  doing  so,  he  proceeds  thua: 
"There  Is  only  one  question.  *  *  •  x  am 
disposed  to  give  the  plaintiff  Just  as  clean- 
cut  ft  record  as  tt  can  get  on  that  IP  be  [It] 


*rttr  other  cum  see  same  topio  aod  mcUod  NUHQ^R  In  Deo.  Dlf;.  A  An.  Die.  Kmj-Vo.  Series  ft  Rep'r  Indaxes 
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wants  to  test  tliat  question."  The  court  then 
states  the  facts  regarding  tbe  time  the  action 
was  commenced  In  the  justice  court  by  stat- 
ing the  facts  we  have  hereinbefore  stated  in 
that  regard.  He  then  refers  to  Comp.  I^ws 
1907,  §  36S5I,  pursuant  to  which  he  ultimate- 
ly disposes  of  tho  case.  The  statute-  referred 
to  by  the  Judge,  so  far  as  material,  reads  as 
follows:  "Every  Judgment  made  or  given  on 
a  complaint  not  legally  verified,  or  that  con- 
tains no  allegation  or  an  allegation  that  was 
untrue  of  the  Jurisdictional  fact  required  by 
this  section,  •  •  *  shall  be  void;  and 
shall  be  so  declared,  on  review,  at  the  in- 
stance of  the  party  aggrieved,  either  on  ap- 
peal or  by  means  of  a  writ  of  prohibition,  or 
certiorari."    See  Laws  Utah  1907,  p.  123. 

The  Judge  then  continues:  "There  could 
not  be  any  provision  of  the  law  more  explicit 
than  that  is.  I  take  it,  as  a  matter  of  com- 
mon knowledge  to  those  who  were  living  in 
this  county  engaged  in  the  practice  of  law 
at  the  time  this  act  went  into  eCtect,  that 
it  was  intended  to  meet  Just  such  cases  as 
this.  It  is  not  for  the  court  to  undertake  to 
set  aside  the  leglslatlTe  intention.  It  seems 
to  have  been  devised  to  meet  precisely  this 
state  of  affairs.  Here  is  a  complaint  which 
alleges  talsely  that  this  Indebtedness  arose 
In  Murray  City.  It  is  admitted  that  neither 
of  the  parties  ever  lived  there.  It  la  ad- 
mitted that  the  debt  was  not  contracted 
tliere.  and  could  not  have  been  payable  there, 
and  there  is  no  other  Inference  that  can  be 
drawn  than  that  the  allegation  is  untrue. 
It  is  the  sort  of  an  allegation  that  this  stat- 
ute is  intended  to  meet ;  not  only  untrue,  but 
the  complaint  Is  not  verified.  It  is  true  the 
complaint  was  filed  and  the  summons  Issued 
before  the  act  went  Into  effect  a  few  days, 
but  the  summons  was  served  and  filed  a  few 
days  after  It  went  Into  effect,  and  tbe  Judg- 
ment was  rendered  more  than  six  years  after 
It  went  Into  effect.  The  act  provides;  'Every 
Judgment  made  or  given  on  a  complaint  not 
l^IIy  Terified.'  The  Judgment  was  rendered 
six  years  after  the  act  went  Into  effect. 
There  cannot  be  any  question  as  to  the  act 
beli^  In  force  then,  and  I  think  It  was  Just 
as  competent  for  the  Legislature  to  prescribe 
upon  what  sort  of  showing  a  Judgment  could 
be  rendered,  even  though  that  might  change 
a  rule  of  practice  as  to  some  complaint  al- 
ready on  file,  as  it  would  be  to  change  tbe 
statute  of  limitations.  It  is  a  familiar  rule 
of  law,  I  take  it,  that  will  not  be  questioned, 
that  if,  when  an  instrument  is  given,  the 
statute  of  limitations  happens  to  be  five 
years,  and  the  L^telature.  either  tiefore  or 
after  an  action  on  It  Is  commenced,  cuts 
down  the  time  to  three,  that  that  pertains  to 
the  remedy,  and  not  to  the  right,  and  there- 
fore the  new  statute  governs.  This  statute 
doesn't  change  tbe  cause  of  action,  doesn't 
change  the  construction  of  any  phrase  or 
clause  In  a  contract,  it  doesn't  change  any- 
thing concerning  the  status  of  the  parties  or 


their  rights  under  the  contract,  or  in  any 
manner  affect  any  clause  in  the  contract  it- 
self, implied  though  It  is  by  being  based  on 
certain  facts.  It  simply  prescribes  upon 
what  terms  a  Judgment  shall  be  rendered.  I 
am  very  clear  the  act  does  apply  to  just  such 
a  case  as  this." 

Further  remarks  are  then  made  on  the 
case  of  State  v.  District  Court,  supra,  and 
tbe  Judge  gives  his  reasons  why  he  thinks 
the  decision  in  that  case  does  not  apply.  Aft- 
er doing  so,  he  continues:  "So  that  the  facts 
appear  clear  enough  in  the  record  that  the 
allegation  in  the  complaint  that  the  debt  was 
contracted  in  Murray  City  was  untrue,  and 
therefore  It  follows  that  the  court  must,  iu 
accordance  with  this  statute,  hold  that  the 
Judgment  is  void.  •  •  •  Ton  may  draw 
findings  in  accordance  with  the  views  of 
the  court  as  expressed.  Judgment  In  favor 
of  tbe  defendant." 

The  law  with  respect  to  pleadings  in  jus- 
tice courts  is  contained  In  Comp.  Laws  1907, 
fi  3685,  which  Is  aa  follows:  "(1)  Pleadings 
are  not  required  to  be  in  any  particular  form, 
but  must  be  such  as  to  enable  a  person  of 
common  understanding  to  know  what  Is  In- 
tended. (2)  Pleadings,  except  the  complaint, 
may  be  oral  or  in  writing;  if  in  writing, 
must  be  filed  with  the  Justice;  and,  if  oral, 
an  entry  of  tbe  substance  must  be  made  in 
the  docket  (3)  The  complaint  must  be  in 
writing,  and  must  be  verified,  and  most  fol- 
ly allege  and  set  forth  at  least  one  of  the 
grounds  mentioned  In  section  3668,  showing 
that  the  action  Is  commenced  In  the  city  or 
precinct  as  required  by  said  section." 

Section  3685x  Is  merely  an  addenda  to 
the  section  Just  quoted,  and  became  effective 
in  March,  1907,  less  than  a  month  after  tbe 
action-  in  question  was  commenced.  It  Is 
evident  that,  by  the  provisions  of  sectioa 
3685X,  certain  facts  were  required  to  be  al- 
leged and  proved  by  the  plaintiff  in  an  ac- 
tion commenced  in  a  Justice  court  which 
were  not  required  of  blm  under  section  36S5, 
Two  questions  therefore  arise:  (1)  Did  the 
provisions  of  section  3685x,  which  became 
effective  after  the  action  In  question  was 
commenced,  have  any  effect  on  the  pleadings 
filed  in  said  action?  and  (2)  Did  the  provi- 
sions of  that  section  afford  the  district  court 
of  Salt  Lake  county  any  legal  ground  or  ex- 
cuse for  refusing  to  determine  the  action  on 
Its  merits?  For  tbe  purposes  of  this  ded- 
don,  and  not  otherwise,  we  shall  assume 
that  the  provisions  of  section  36S5x  are  valid 
and  enforceable  with  respect  to  all  actions 
commenced  after  the  section  became  effective, 
and  also  fiS  to  all  acts  or  steps  in  a  pending 
action  which  were  stfll  required  to  be  taken 
therein  by  eSthet  party  after  said  section 
went  Into  effect. 

[2]  Under  all  the  anthoritles,  f>o  far 
we  are  aware,  a  leglslatlTe  act  whlcb  changes 
the  state  of  the  law  in  respect  to  proced- 
ure, and  which  requires  mattera  to  be  al* 
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leged  in  a  cofiaplalnt  and  proved  at  the 
trial  which  were  not  required  when  the  com- 
plaint was  filed  and  the  action  begun,  as 
a  general  rule,  are  given  no  application  to 
a  pending  action  at  all,  and  in  no  event  on- 
less  the  statute,  in  specific  terms,  so  provides. 
While  the  rule  Is  now  well  recognized  by  all 
the  courts  that  statutes  relating  to  or  affect- 
ing procedure  or  remedies  merely,  prima  fade 
at  least,  apply  to  all  acta  or  steps  still  to  be 
done  or  taken  In  a  pending  aaion,  yet  it  Is 
equally  well  estabUshed  that  such  statutes 
do  not  apply  to  the  acts  or  steps  already  done 
or  taken  In  a  pending  action,  and  In  no  event 
do  they  apply  to  the  latter  acts  or  steps,  un- 
less it  is  expresly  bo  provided  In  the  stat- 
ute. 

In  2  Lewis'  Suth.  Stat  Const  S  674,  the 
author,  after  discussing  the  effect  of  statutes 
relating  to  procedure  In  alt  pending  actions, 
states  the  rule  thus:  "If  before  final  decision 
a  new  law  as  to  procedure  Is  enacted  and  goes 
into  effect  It  must  from  that  Ume  govern  and 
r^nlate  the  proceedings.  But  the  steps  al- 
ready taken,  and  the  status  of  the  case  as  to 
the  court  In  which  It  was  commenced,  the 
pleadings  put  in,  and  all  things  done  under 
the  late  law,  will  stand,  unless  an  Intention 
to  tbe  contrary  is  plainly  manifested;  and 
pending  cases  are  only  affected  by  general 
words  as  to  future  proceedings  from  the 
point  reached  when  the  new  law  Intervened." 

The  rule  in  the  headnote  to  the  case  of 
Bedford  v.  Shilling,  4  Serg.  &  R.  (Pa.)  401,  8 
Am.  Dec.  718.  is  stated  thus:  "A  statute  re- 
quiring, as  a  basis  of  recovery  In  an  action, 
evidence  of  facts  not  previously  necessary  to 
be  proved  will  not  be  construed  to  apply  to 
actions  commenced  before  Its  passage,  unless 
expressly  so  declared." 

In  Hanover  Nat'l  Bank  v.  Johnson,  90  Ala. 
652,  8  South.  43,  the  Supreme  Court  of  Ala- 
bama, In  passing  upon  the  sufficiency  of  an 
unverified  plea,  says:  "The  plea  was  held  to 
be  sufficient  on  the  former  appeal  In  this 
case,  and  it  could  not  be  vitiated  by  the  sub- 
aequent  enactment  of  the  statute  requiring 
such  pleas  to  be  vertSed.  Tbe  statute  should 
not  be  given  a  retroactive  effect,  so  as  to  de- 
stroy the  efficacy  of  steps  already  taken  in 
a  landing  suit,  though,  as  it  relates  only 
to  the  remedy.  It  would  operate  upon  pro- 
ceedings Uken  after  its  passage  In  a  cause 
then  pending."  To  the  same  effect  are  the 
following  cases:  Barret  v.  Browning,  8  Mo., 
marg.  p.  689;  Spooner  v.  Russell,  30  Me.  454; 
Wood  V,  Ostram,  29  Ind.  177;  Newsom  v- 
Greenwood,  4  Or.  119;  Trist  v.  Cabenas,  18 
Abb.  Prac.  (N.  T.)  143. 

[3]  While  It  Is  true  that  under  the  pro- 
visions of  section  3685,  supra,  which  was  In 
force  when  the  action  In  question  was  com- 
menced, the  plaintiff  was  required  to  verify 
Its  complaint,  yet  the  failure  to  do  so,  In  the 
absence  of  a  statute  to  that  effect  could  not 
affect  the  court's  Jurisdiction,  nor  vitiate  the 
Judgment  rendered  therein.    No  objection 


was  interposed  by  the  d^endant  at  any  time 
before  Judgment  and  therefore,  according  to 
familiar  rules  of  practice,  the  defect  was 
waived.  The  contention,  therefore,  that  the 
Justice  ot  Murray  City  was  without  Jurisdic- 
tioD,  and  ttiat  tlie  Judgment  reudered  by  him 
was  void,  ia  without  any  foundation  what- 
ever. Ttut  very  question  was  decided  in  the 
case  of  State  v.  District  Court,  supra.  We 
are  forced  to  the  conclusion  that,  in  disposing 
of  the  case  in  question,  the  district  court, 
without  any  legal  cause  th«refor,  refused  to 
give  the  plaintiff  In  that  action  its  conatitn- 
tional  right  to  « .trial  upon  the  nwrita  in 
that  court 

[4]  We  are  not  unmindful  of  the  contention 
made  that  tbe  court  did  try  the  case  upon 
its  merits.  While  It  Is  true  that  the  court 
heard  the  evidence  in  support  of  and  against 
the  plea  of  payment  and  held,  but  without 
Judicially  finding,  that  the  plea  must  fall, 
yet  he  disposed  of  tbe  case  entirety  upon 
tbe  plea  of  the  Jurisdiction,  and  held  that 
the  Justice  court  was  without  Jurisdiction, 
and  therefore  the  district  court  had  none. 
He  turned  tbe  plaintiff  out  of  court  not 
because  it  had  no  valid  or  legal  claim  or 
cause  of  action  against  the  defendant  Sturm, 
but  because  its  complalbt  did  not  measure  up 
to  the  requirements  of  section  3685x  which 
became  a  law  after  the  complaint  was  filed 
and  the  action  was  pending.  Tbe  district 
court,  therefore,  disposed  of  the  case  upon 
the  ground  that  all  that  had  been  done  in 
the  Justice  court  was  void,  and,  further,  ^n 
l^at  effect,  held  that  because  the  provisions 
of  section  3686x  were  not  followed,  there- 
fore the  plaintiff  never  had  obtained  a  valid 
Judgment  in  tbe  Justice  court  and  for  the 
same  reason  it  could  obtain  none  In  the  dis- 
trict court.  Nor  can  the  clerk's  minute  entry, 
which  Is  sent  up,  alter  the  case.  The  facts 
are  that  the  plaintiff  had  no  adjudication 
upon  the  merits. 

[S]  If  the  district  court  had  passed  upon 
tbe  merits  and  had  found  against  the  plaln- 
tiflT,  and,  in  doing  so,  had  committed  most 
palpable  errors,  yet  those  errors,  however 
gross,  could  not  be  reviewed  in  this  court 
in  this  or  In  any  other  proceedli^,  since  tbAt 
court  is  the  court  of  last  resort  on  appeals 
from  Justice  courts.  When  the  district  court 
however,  without  snfficlent  or  any  legal  rea- 
son, refused  to  dispose  of  the  appeal  upon 
the  merits,  it  is  the  duty  ot  this  court  to 
require  that  court  to  hear  and  det«rmine 
the  same  upon  its  merits,  and  make  findings 
and  conclusions  of  law  in  accordance  with 
tbe  evidence  as  it  finds  it  to  l)e,  and  enter 
Judgment  accordingly.  The  case,  therefore, 
falls  within  the  principle  laid  down  in  Hoff- 
man V.  Lewis  and  State  v.  District  Court 
Bupra. 

For  the  reasons  stated,  a  peremptory  writ 
of  mandate  should  Issue  as  prayed  for  in 
the  petition.    In  this  case,  the  defenlant 
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Stnrm  having  resisted  the  writ,  he  should 
pay  the  costs  of  this  proceeding. 
I«t  such  an  order  be  entered. 


McCARTT,  O.  J.,  concurs. 

STRAUP,  J.  I  fully  concur.  The  court, 
by  its  ruling,  Indicated  that  the  petitioner  on 
the  merits  was  entitled  to  prevail  but  held 
that  no  adjudication  could  be  made  on  the 
merits  for  want  of  jurisdiction.  As  shown 
by  Mr.  Justice  FRICK,  the  undisputed  facts 
alleged  in  the  petition  and  the  return  made 
on  the  alternative  writ  show  that  the  Judg- 
ment rendered  "In  favor  of  the  defendant" 
was  based  alone  on  the  ground  that  the 
plaintiff  in  the  action  before  the  Justice  by 
an  insufficient  and  false  complaint  had  not 
conferred  jurisdiction  on  the  Justice  to  ren- 
der a  judgment  In  the  action,  and  h^ce  no 
Jurisdiction  was  conferred  by  the  appeal  on 
the  district  court  to  render  a  Judgment  on 
merits.  So  the  district  court  merely  declared 
void  the  judgment  rendered  by  the  Justice, 
and  made  no  adjudication  on  merits. 

For  the  reasons  stated  by  Hr.  Justice 
PRICK,  I  think  the  district  court  had  Juris- 
diction to  make  an  adjudication  on  the 
merits,  and  that  It  ot^t  to  do  so. 


<4i  nub,  S53) 

STATE  V.  CARMAN.    (No.  2588.) 
(Supreme  Court  of  Utah.   April  18,  1914.) 

1.  IKDIANB  (1  34^— iTTTOXICATinO  IdQUOBS— 

Cbihinal  Pbosecutions— Applicabilitt  of 
Statutes. 

Laws  1911,  c.  106,  regulatlQg  traffic  in 
intoxicating  liquors,  was  intended  to  supersede 
all  laws  upon  the  subject,  except  those  clearly 
not  repugnant  thereto,  and  sectioa  30,  making 
tlie  sale,  etc.,  of  liquor  to  an  Indian  a  misde- 
meanor, is  so  repugnant  to  Comp.  Laws  1907,  S 
4208,  making  such  sale,  etc.,  to  an  Indian  "or 
person  living  •  •  •  with  an  Indian  woman" 
a  felony  as  to  repeal  it,  at  least  aa  to  an  offense 
not  within  the  words  quoted.i 

[  Ed.  Note. — For  other  cases,  see  Indians, 
Cent.  Dig.  8  60;  Dec.  Dig.  |  34.*] 

2.  Indians  (|  34*)— Intoxicating  Li(inoB&— 
Cbihinal  Pbosecutions— Applicability  of 
Statutes. 

Comp.  Laws  1907,  I  4488,  providing  that 
an  act  or  omission  punisaable  in  different  ways 
by  different  proceeainEB  may  be  punishable  un- 
der either  provision,  but  not  under  more  than 
one,  cannot  be  considered  as  intended  to  author- 
ise the  enforcement  of  both  Comp.  Laws  1907, 
I  4298,  making  the  sale  of  liquors  to  an  Indian 
a  felony,  and  also  Laws  1911,  c  106.  g  30, 
making  it  a  miademeanor,  as  that  would  enable 
the  county  attorney  to  discriminate  between 
offenders  by  charginf^  the  violation  of  either 
statute  according  to  his  whfm. 

[Ed.  Note.— For  other  cases,  see  Indians, 
Cent  Dig.  I  60;  Dec.  Dig.  |  34>] 

3.  Constitutional  Law  (8  70*)— Validitt  of 
Statute— Reason  foe  Enactment. 

The  reason  for  the  enactment  of  a  statute 
is  wholly  immaterial,  except  as  It  may  throw 
light  on  the  intention  of  the  Legislature. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al T.aw,  Cent  Dig.  |{  120-1^  137;  Dec  Dig. 
I  70.*] 


4.  Statutes  (S  1o9*)— REPBAiy— IiCE^isn  Re- 
peal BT  RBPUGNAm  Act. 

While  repeals  by  implicati<Hi  are  not  fa- 
vored, where  later  provisions  are  clearly  repug- 
nant to  existing  provisions^  the  later  ones  con- 
trol, and  the  earlier  provistons  must  be  deemed 
repealed  by  implication  to  the  extent  of  the  re- 
pugnancy.2 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Ceot  Dig.  i  229;  Dec.  Dig.  f  1S9.*] 

5.  Cbihinal  Law  (8  1187*)— Appeai>-Dispo- 
BiTioit  OF  Cause— Settino  Aside  Sentence 
AND  Remanding  fob  Resentence. 

Under  Comp.  Laws  1907,  8  4977,  providing 
that  "the  court  may  reverse,  affirm  or  modify 
the  Judgment  or  order  appealed  from,  and  may 
set  aside,  affirm,  or  modify  any  or  all  proceed- 
ings, subsequent  to  or  dependent  upon  snob 
judgment  or  order,  •  *  ♦  where  a  defendant 
was  convicted  and  sentenced  as  for  a  felony, 
whereas,  the  offense  was  only  a  misdemeanor, 
which  was  the  only  objection  raised,  the  court 
could  set  aside  the  sentence;  bpt,  not  liaving 
power  to  pronounce  sentence,  it  was  necessary 
to  remand  for  resentence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3220,  8221;  Dec  Dig.  8 
1187.*1 

Appeal  frmn  IMatrlct  Conrt^  Uinta  Coun- 
ty; A.  B,  Morgan,  Judge. 

Lntber  C!annBU  was  convicted  of  selling 
tntoxlcatinf  liquor  to  an  Indian,  and,  from 
the  sentence  imposed,  he  appeals.  Sentence 
set  aside,  and  case  ronanded.  with  direc- 
tions. 

J.  W.  N.  Whitecotton,  of  Provo,  and  T.  W. 
O'Donnell,  of  Vernal,  for  appellant  A.  R. 
Barnes.  Atty.  Gen.,  E.  V.  Hic^lus  and  G.  A. 
Iverson,  Asst  Attya.  Gen.,  for  the  State. 

FRICK,  J.  [1]  The  appeUant  was  charged 
with  and  convicted  of  a  felony,  and  sentenced 
to  imprisonment  In  the  Utah  State  Prlsou. 
from  which  sentence  he  appeals. 

It  was  diarged  in  the  information  that  ap- 
pellant "unlawfully,  willfully,  and  /etonioufl- 
ly  did  sell,  give,  barter,  and  dispose  of  in- 
toxicating drink,  to  wit,  four  pints  of  whisky, 
to  one  Walter  Daniels;  the  said  Walter 
Daniels  then  and  there  being  an  Indian  of 
the  half  blood,"  contrary,  etc.  The  charge 
aud  conviction  were  based  on  Comp.  Laws 
1907,  8  4298,  which,  so  far  as  material  here, 
reads  as  follows:  "Every  person  who  sells, 
exchanges,  gives,  barters,  or  disposes  of  any 
intoxicating  drink  to  any  Indian  of  tbe  half 
or  whole  blood,  or  to  any  person  living  or  co- 
habiting toith  an  Indian  vximan,  shall  be 
guilty  of  a  felony,"  etc.  (Italics  ours.) 

It  will  be  noticed  that  appeUant  Is  not 
charged  with  having  offended  against  that 
part  of  the  statute  which  is  Italicized. 

In  1911  the  Legislature  of  this  state  re- 
pealed title  39,  which  consisted  of  sections 
1242  to  1260x1  inclusive,  of  the  CompUed 
Laws  of  1907,  and  which  title  constituted  all 
the  laws  in  force  in  this  state  relative  to  the 
regulation  of  the  traffic  lu  intoxicating  liq- 
uors except  section  4298,  which  we  have 
quoted.  In  lieu  of  title  39  aforesaid  the  Leg- 
islature, at  the  time  of  its  repeal,  enacted 


*For  other  cases  soe  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Ker-No.  Series  A  Rep'r  Indem 
>  PlMwant  Qniv«  City  v.  Undsay,  12o  Pac.  SS9.  ■  MarlonMux  v.  CuUer.  U  Utah.  475,  »1  Pac  SK. 
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Chapter  106,  Laws  of  Utah  1911,  p.  152.  Id 
adopting  that  chapter,  the  Legislature  in- 
serted therein  a  certain  provision  which  was 
omitted  from  title  39  aforesaid,  and  which 
eonstltntes  section  30  of  said  chapter,  and 
which  provides  for  the  punishment  of  any 
Iterson  who  sells  or  gives  any  intoxicating 
liquor  to  any  Indian  except  as  In  that  sec- 
tion provided.  Tttat  section,  so  far  as  mate- 
rial here,  reads  as  follows :  "No  intoxicating 
liquor  shall  be  sold  to,  procured  for,  or  deliv- 
ered to  an  Indian,  •  •  •  either  for  his 
own  use  or  for  the  use  of  any  person,  except 
for  medicinal  purposes  upon  the  prescription 
of  a  physician." 

It  will  thus  be  seen  that,  in  adopting  sec- 
tion 30  of  chapter  106,  the  Legislature  cov- 
ered the  subject  of  selling  or  bartering  In- 
toxicating liquor  to  Indians,  which  was  not 
the  ease  under  title  39  aforesaid,  all  of  which 
was  repealed  by  chapter  106.  The  penalty 
provided  for  In  section  30  of  the  act  of  1011 
is,  however,  leas  drastic  than  the  one  provid- 
ed for  in  section  4298,  since  a  violation  of 
the  latter  act  merely  constitutes  a  mis- 
demeanor, and  not  a  felony.  Another  mat- 
ter to  which  attention  should  be  directed  Is 
that  the  clause  we  have  italicized  is  entirely 
omitted  from  section  30  aforesaid.  In  view 
of  the  state  of  the  law  as  we  have  outlined 
it,  appellant  insists  that  his  conviction  for  a 
felony  under  the  charge  preferred  against 
him  Is  .wroneous,  for  the  reason  that  section 
-1298,  80  far  as  It  covers  the  offense  charged 
against  him,  has  been  repealed,  and  hence  he 
can  be  held  guilty  of  a  misdemeanor  only, 
and  not  for  a  felony.  The  Attorney  General, 
on  the  other  hand,  contends  that  the  provi- 
sions of  section  30  are  not  necessarily  repug- 
nant to  those  contained  in  section  4298,  and 
hence  both  sections  may  stand.  It  seems  to 
ue,  however,  that  the  provisions  of  section 
30  in  punishing  the  offense  of  giving  or  dls- 
poalag  of  Intoxicating  liquor  to  an  Indian 
cover  precisely  the  same  matter  that  is  cov- 
ered by  section  4298,  except  perhaps  that 
whicb  we  have  Italldzed.  The  two  sections 
are  therefore  In  direct  conflict.  In  that  by 
the  one  the  act  is  punishable  by  a  flne  or  Im- 
prisonment In  the  county  Jail  as  a  misde- 
meanor merely,  while  under  the  other  the 
same  act  is  punishable  In  the  state  prison  as 
a  felony.  To  say  that  these  provisions  are 
not  repugnant  is  to  trifle  i^tb  both  words 
and  substance. 

[2-4]  We  have  a  statute,  however  (Comp. 
Laws  1907,  3  4488),  which  provides:  "An  act 
or  omission  which  Is  made  punifdiable  In 
different  ways  by  dlfferoit  provisions  of  this 
Code  may  be  punished  under  either  of  snch 
provisions,  but  in  no  case  can  It  be  punished 
nnder  more  than  on&** 

At  first  blush  the  writer  had  some  doubt 
ai  to  whether  the  foregoing  section  did  not 
cover  the  case  In  band.  My  associate  are, 
however,  of  the  opinion  that  the  section  Just 
q-ioted  has  no  application  here.  Upon  reflec- 


tion I  am  persuaded  that  my  associates  are 
right  The  prortsion  Just  quoted,  if  applied 
to  the  statute  now  under  conelderatlou, 
might  be  so  applied  as  to  produce  incongru- 
ous as  well  as  most  inequitable  results  to 
say  the  least.  For  example.  A.,  who  has  dis- 
posed of  Intoxicating  liquor  to  an  Indian, 
might  be  charged  with  and  convicted  of  a 
felony,  and  sentenced  to  a  term  in  the  state 
prison,  while  B.,  who  might  be  equally  guilty, 
but  favored  by  some  county  attorney  as  the 
initial  prosecutor,  would  be  chained  and  con- 
victed of  a  misdemeanor  only,  and  thus  be 
fined  or  at  most  sent  to  the  county  Jail  for 
SO  days.  We  do  not  think  that  section  4488 
was  Intended  to  cover  cases  of  this  character, 
and,  if  It  were  Intended  to  have  such  an  ef- 
fect, we  should  very  much  doubt  Its  validity. 
If  we  adopt  the  view  of  the  Attorney  Gener- 
al, namely,  that  both  sections  may  stand  and 
be  enforced,  the  same  Incongruous  results 
are  possible.  We  therefore  should  not  light- 
ly assume  that  the  lawmaking  power  Intend- 
ed that  two  laws  upon  the  same  subject 
should  be  enforced,  under  which  a  vendor 
could  be  sent  to  the  state  prison  for  a  felony, 
while  under  the  other  he  could  be  convicted 
of  a  misdemeanor  merely,  and  whether  he 
was  to  receive  the  greater  or  the  lesser  pun- 
ishment be  made  dependent  upon  the  whim 
of  a  prosecuting  officer.  It  may  well  be 
doubted  whether  such  method  of  punishment 
would  not  be  vulnerable  to  other  objections. 
The  question,  then,  recurs  whether  the  provi- 
sions of  section  30  and  those  of  section  429t< 
are  so  repugnant  as  to  require  us  to  hold 
that,  inasmuch  as  section  30  reflects  the  last 
expression  of  the  legislature  upon  the  sub- 
ject, the  provisions  of  section  4298  have  been 
repealed  by  Implication  because  they  are  re- 
pugnant to  each  other.  It  is  contended  hy 
the  state  that  the  provision  of  section  4298 
which  we  have  italicized  Is  not  covered, 
at  least  not  in  terms,  by  section  30,  supra, 
and  therefore  there  is  nothing  in  the  latter 
section  repugnant  to  the  provision  referred 
to  In  the  former  one.  While  it  Is  true  that 
the  language  of  section  30  is  unlike  the  itali- 
cized part  of  section  4208,  yet  from  that 
alone  it  does  not  necessarily  follow  that  the 
provisions  of  the  two  sections  are  not  repug- 
nant within  the  rule  of  repeal  by  implica- 
tion. Whether  such  is  the  case,  however,  Is 
not  necessarily  involved  here,  and  therefore 
It  is  not  necessary  to  determine  whether  the 
Italicized  part  of  section  429S  Is  also  repeal- 
ed by  Implication,  and  therefore  upon  that 
question  we  express  no  opinion.  The  appel- 
lant was  not  charged  with  the  offense  de- 
nounced in  the  Italicized  portion  of  section 
^08,  but  was  charged  with  and  convicted  of 
the  offense  denounced  in  that  part  of  said 
section  whldi  is  clearly  covered  by  section  30 
aforesaid.  Under  the  law  as  it  stood  in  1888 
(2  C.  L.  U.  f  4588),  the  offense  here  in  ques- 
tion constituted  a  misdemeanor,  and  was 
punishable  as  such.  It  is  possible,  therefore. 


Digitized  by  Google 


673 


140  PAOinO 


BBPORTEB 


that  the  Le^datnie  entertained  the  view 
that  to  punish  the  act  as  a  mtsdnneanor  has 
again  become  adequate  punlahmoit,  and  bas 
returned  to  the  old  m^bod;  but  what  view 
the  Legislature  may  bave  entertained  Is 
wholly  Immaterial  to  us,  except  u  it  may 
throw  light  on  the  legtslatlve  Intent  The 
question  we  must  solve  Is:  What  Is  the  lawl 
And,  when  we  have  solved  that  question, 
the  reason  why  it  waa  made  tbe  law,  while 
perhaps  Interesting,  is  without  any  force. 
We  bave  already  held  (Pleasant  Grove  City 
V.  Lindsay,  125  Pac.  388)  that,  in  ad<vtlng 
fdiapter  106,  supra,  tbe  Legislature  Intended 
to  sup^sede  all  laws  upon  tbe  subject  of 
regulating  traffic  Ixi  intoxicating  liquors,  ex- 
cept such  as  were  not  clearly  repugnant  to 
the  provisions  of  said  chapter.  We  are  of 
that  o^boion  stlU.  We  are  forced  to  the  con- 
clusion, tberefore,  that,  in  adopting  seetioD 
SO  of  cbwter  100,  all  acts  and  provisions 
repugnant  to  that  section  must  be  deemed  re- 
pealed by  Implication.  We  have  also  re- 
peatedly held  that,  while  repeals  by  Implica- 
tion are  not  favored  by  tbe  courts,  yet,  where 
the  later  providons  upon  a  ^ven  subject  are 
clearly  and  manifestly  repugnant  to  existing 
Iffovisions,  tbe  later  ones  control,  and,  so  far 
as  they  are  repugnant  to  the  earlier  provi- 
sions, tbe  earlier  ones  must  be  deoned  to  be 
repealed  by  implication.  Tbis  la  elemoitary 
doctrine.  See  Harloneauz  v.  Gatler,  82  Utah, 
476,  01  Pac.  S5S,  and  cases  there  dted.  We 
think  tbe  case  at  bar  clearly  foils  witbln  the 
doctrine  there  announced. 

[B]  The  question  now  arises:  What  dls* 
position  should  be  made  of  tbe  casef  As 
pointed  out,  appellant  has  assailed  nothing, 
except  that  be  was  saitmoed  for  a  fdony 
when,  under  tbe  law,  tbe  t^ense  be  waa 
charged  with  constltated  a  misdemeanor 
only.  The  auffldency  of  the  information  is 
not  assailed.  Tbe  correctness  of  the  verdict 
of  the  Jury  is  not  qnestloned.  Nor  Is  it  con- 
tended that  th»  evidence  la  insufficient  to 
sustain  tbe  finding  ot  the  jury  that  be  waa 
guilty  of  tbe  act  charged  in  tbe  Information. 
The  only  errdr  conunltted,'  theroEore,  consist- 
ed in  imposing  an  excessive  sentence  or  pen- 
alty for  tbe  offense.  Upder  swdi  dreum- 
stances  we  think  tbe  provisions  at  Compiled 
Laws  1907,  I  4977,  whldi  define  tbe  powers 
of  this  court  an  criminal  appeals  are  appli- 
cable. That  section  reads  as  follows:  "The 
tonrt  may  reverse,  affirm,  or  modify  the 


Judgment  or  order  appealed  from,  and  may 
set  aside,  affirm,  or  modify  any  or  all  the 
proceedings,  subsequent  to  or  dep^ident  up- 
on such  judgment  or  order,  and  may,  tf  pn^ 
er,  order  a  new  trial." 

The  powers  exerdsed  by  appellate  coorts 
under  sndi  or  similar  provisions  ore  clearly 
stated  in  12  Cya  037,  838^  tn  tbe  following 
words: 

'*In  tbe  absraice  of  a  statute  permitting 
this  to  be  done,  tbe  appellate  court  bos  ne 
power  to  amcaid  or  correct  the  Judgment 
According  to  the  modem  practice  however, 
and  under  recent  statutes,  tbe  appelate 
court  may  reform  and  correct  defecta  in  tha 
Judgment  appealed  from  and  affirm  it  as  thus 
corrected. 

"The  appellate  court  In  affirming  a  con- 
viction may  modify  the  punishment  Imposed 
by  tbe  trial  court  by  mitigating,  redndn^ 
or  otherwise  changing  It  so  far  as  U  exceeds 
tbe  limits  prescribed  by  the  statute.  TUs 
rule  applies  to  a  fine  or  a  soitenoe  to  a  term 
of  imprisonment  In  esoess  of  that  permitted 
by  statute;  to  a  fine  rendered  against  de- 
fendants Jcdntly ;  to  a  eentoioe  on  a  guenl 
verdict  of  gidl^,  where  one  ot  several  counts 
Is  nnsustalned  by  any  evfdoice;  and  to  a 
premature  sentoice.'* 

In  tbe  case  at  bar  a  smtenee  sbonld  there- 
fore be  Imposed  to  conform  to  the  provisions 
of  se^hm  6S  of  diapter  106^  Laws  Utah  1911, 
which  section  medfles  tbe  pmalty  a  court 
may  impose  for  the  violation  of  section  8C  of 
that  chapter.  Under  tbe  provldons  ct  aec- 
tion  4977,  supra,  we  cannot  pronounce  sen- 
tence ;  but  that  must  be  done  by  the  district 
court  in  wbidi  conviction  waa  bad.  Hus- 
sy V.  People,  47  Barb.  (M.  T.)  003;  People  v. 
Griffin,  27  Hun  (N.  T.)  685. 

For  th^  reasons  berdnbefore  stated,  the 
verdict  of  tbe  Jury  must  therefore  bc^  and 
the  same  1% .  in  all  respects  hdd  legal  and 
Just  The  sentence,  bowevor,  wbldi  was  im- 
posed by  the  district  court  of  Wasatdi  coun- 
ty Is  set  odde  and  annulled,  and  the  case  is 
remanded  to  that  court,  with  directions  to 
require  tbe  appellant  to  appear  before  It  and 
to  Impose  a  sentence  upon  him  as  provided 
by  section  65  of  chapter  10^  Laws  Utah 
1911,  and  to  enforce  such  sentmce.  No  costs 
are  to  be  taxed  against  the  appellant  tither 
in  this  or  la  the  district  court. 

HcCASTT,  a  J.,  and  8TBAUP,  coDcur. 
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(79  Vasb.  S78) 

BALDWIN  V.  FIRST  METHODIST  EPIS- 
COPAL CHURCH  OF  OPPORTUNITY. 
(No.  11.620.) 

iSopreme  Court  of  WasbiDgtoD.    Maj  12, 
1«14.) 

Bxxioious  Societies  (S  27*)— MiNisnEBa— 
Salabt— Contracts— Construction  . 

Where  plaintiff,  when  engaged  as  mioister, 
knew  that  bis  salary  was  coDtingent  upon  vol- 
notary  contributions,  and  that  the  church 
bcHtrd  merely  estimated  tbem,  there  was  no 
binding  contract  under  which  he  could  subject 
the  church  property  to  payment  of  his  salary, 
particularly  as  the  rules  of  that  denomination, 
with  which  he  was  probably  familiar,  forbade 
audi  iKtKedare. 

[Ed.  Note.— For  other  cases,  see  Retig^ous  So- 
cieties. Cent  Dif.  U  180-198;  Dec.  Dig.  { 
27.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  CooDty;  Thos.  E.  Orady, 
Judge. 

Action  by  A.  J.  Baldwin  against  tlie  First 
Methodist  Episcopal  Church  of  Opportunity. 
Fmn  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Reversed,  and  order  dismissed. 

NDsnin,  Clark  &  NoEum  and  Gea  H.  Arml- 
tage,  an  of  Spolun^  for  appellant  Belden  ft 
Loaey.  of  Spokane,  for  respondent 

MOUNT,  J.  nils  acUrai  was  bronght  by 
tiie  plaintiff  to  recover  a  balance  alleged  to 
be  due  upon  a  contract  for  services  as  pas- 
tor of  the  d^iendant  church. 

The  complabit  alleges,  In  substance,  that 
on  or  about  September  1,  1910,  the  defend- 
ant entered  Into  a  contract  with  the  plain- 
tur  to  pay  the  plaintiff  the  sum  of  $500  for 
his  services  as  paator  of  the  defendant 
clmrdi  during  the  years  1910  and  1911 ;  that 
the  def^dant  has  paid  thereon  $410v  leaving 
an  unpaid  balance  of  f90.  I!>Dr  a  second 
cause  of  action  the  complaint  alleges  that  on 
or  ^Kmt  September  1*  1911,  another  con- 
tract to  the  same  effect  was  entered  into, 
by  which  the  defendant  agreed  to  pay  to  the 
plaintiff  the  sum  of  f600  for  his  services  as 
pastor  of  the  defendant  church  during  the 
years  1911  and  1912;  that  the  defendant 
has  paid  thereon  the  sum  of  $300,  leaving  an 
unpaid  balance  of  ¥300.  Tbe  plaintiff  prays 
for  Judgment  for  the  sum  of  |390.  l^e  de- 
fendant answered  the  complaint,  and  denied 
that  any  contract  had  been  entered  Into, 
admitted  the  payments  as  alleged  in  the  com- 
plaint, and  pleaded  three  affirmative  defms- 
es.  A  demurrer  was  sustained  to  the  flrat 
two  separate  defensea.  The  third  was  to  the 
effect  that  tbe  defendant  church  was  a  de- 
nomination known  as  the  Methodist  Episcopal 
Church,  and  was  controlled  by  the  laws, 
rules  and  relations  of  such  churdies ;  that 
such  churches  and  its  boards  and  ministers 
are  controlled  by  what  is  known  as  the 
"Discipline  of  the  Methodist  EplA»pal 
Church."  which  "Discipline"  provides  that 
the  property  of  the  church  shall  not  be  held 
for  the  current  expenses  of  the  church.  Sec- 


tion 816  of  tbe  "Discipline"  provides  as  fol- 
lows: "Should  tbe  people  among  whom  a 
member  of  an  annual  conference  has  la- 
bored fall  to  pay  him  bis  allowance,  he  may. 
present  a  claim  for  the  same  to  tbe  confer- 
ence, and. the  conference  may  authorize  the 
conference  stewards  to  pay  a  part  or  all  of 
said  claim  out  of  funds  at  its  disposal  for 
such  purpose,  and  shall  include  In  its  report 
tbe  name  of  the  pastoral  charge  with  tbe 
amount  paid.  In  no  case,  however,  shall  the 
church  or  the  conference  be  held  account- 
able for  a  final  deficiency." 

It  is  alleged  that  this  "Discipline"  was 
binding  upon  tbe  plalntiFt,  who  had  notice 
and  knowledge  of  it,  and  accepted  bis  pasto- 
rate after  such  knowledge.  This  affirmative 
defense  was  denied  by  a  reply.  Upon  these 
Issues  the  cause  was  tried  to  the  court  with- 
out a  Jury,  Findings  were  made  in  favor  of 
the  plalntitr,  and  Judgment  entered  for  $390 
against  the  defendant  This  appeal  followed. 

The  plaintiff  testified,  in  substance,  that  he 
bad  a  contract  with  tbe  officers  of  the  church 
at  Opportunity,  Wash^  as  alleged  In  his  com- 
plaint; that  he  bad  been  paid  the  amounts 
therein  stated,  and  that  there  was  still  due 
him  $390. 

It  appears  from  the  record  that  the  de- 
fendant Is  a  corporation,  Incorporated  under 
the  laws  of  this  state.  The  articles  of  In- 
corporation recite  that  the  object  of  the  cor- 
poration Is:  "For  the  establishment  and 
maintenance  of  religious  worship  of  God,  at 
or  near  Opportunity,  Washington.  a<^rdiDg 
to  tbe  usages  of  tbe  Methodist  Episcopal 
Churches  of  the  United  States  of  America. 
*  *  *  "  It  also  appears  that  the  Methodist 
Episcopal  denomination  is  a  sect  which  car- 
ries on  its  religious  work  through  what  are 
called  conferences,  the  chief  authority  of 
which  is  lodged  in  bishops.  The  confer- 
ences are  comprised  in  territorial  limits,  and 
are  subdivided  Into  districts,  one  of  which 
is  known  as  the  Cceur  d'Alene  district  of 
the  Columbia  River  Conference  of  the  Metho- 
dist Episcopal  Church  of  the  United  States 
of  America,  under  the  Jurisdiction  of  which 
Is  the  Opportunity  Methodist  Episcopal 
Churdi,  the  defendant  herein.  This  church  Is 
governed  by  a  system  of  laws  whteh  Is  known 
as  the  "DisdpUne."  According  to  this  "Dis- 
cipline," the  pAstors  are  appointed  and  as- 
signed to  churches  by  the  bishop  of  the  con- 
ference, or,  in  his  absence,  by  the  district  sn- 
perlntendent.  Neither  ihe  trustees  of  the 
churches  nor  their  congr^tlons,  acting  sep- 
arately or  together,  have  any  authority 
or  voice  In  choosing  the  pastor,  or  making 
any  contract  with  reference  thereto,  binding 
upon  the  church.  Under  tbe  conference  or- 
ganization, there  is  in  each  local  church  a 
body  called  the  "official  board,"  composed  of 
tbe  pastor  and  other  diurch  members,  whose 
duty  it  is  to  hold  congr^atlonal  conference 
meetings,  and  to  devise  means  for  the  sup- 
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port  of  the  religious  work  and  to  report  con* 
coming  the  work  to  the  conference  authori- 
ties. TUs  board  solidta  voluntary  subscrtp- 
-ttons  for  the  support  of  the  minister  and  the 
expense  of  the  church.  The  members  of  the 
board  estimate  what  they  can  raise  for  the 
pastor.  And  It  is  from  this  source,  and  also 
from  a  sum  allotted,  In  some  Instances,  by 
the  Home  Missionary  Society  connected  with 
the  church,  that  the  pastor  Is  supported. 

In  the  year  1910  the  regular  pastor  of  the 
church  at  Opportunity  requested  the  plaln- 
tlCf  to  supply  his  place  for  the  balance  of  bis 
term,  which  was  about  three  months.  The 
plaintiff  did  so,  and  was  paid  therefor.  He 
testified  that  he  did  not  remember  how  or  In 
what  amount  he  was  paid.  In  September, 
1910,  the  plaintiff  was  requested  by  the  con- 
gregation and  by  the  district  superintendent 
to  continue  his  pastorate  for  another  year. 
The  ofl5clal  board  reported  they  could  raise 
for  bis  salary  the  sum  of  $500.  He  contin- 
ued his  pastorate  for  that  year,  and  was 
paid  the  sum  of  $410,  leaving  a  balance  of 
$00.  He  was  again  appointed  for  the  next 
year,  and  the  ofiSclal  board  reported  that 
they  could  raise  for  his  salary  the  sum  of 
$600,  including  the  sum  of  $130  from  the 
Home  Missionary  Society.  During  the  lat- 
ter year  be  was  paid  but  $300.  Some  con- 
tentiou  arose  among  the  members  of  the 
dinrch,  which  resulted  In  the  plaintiff  with- 
drawing from  the  church  and  taking  nearly 
all  of  the  members  with  blm  Into  a  church 
of  his  own,  thereby  making  It  Impossible  for 
the  deSendant  chnrdi  to  collect  the  subscrip- 
tions necessary  to  pay  the  balance  of  his 
salary. 

The  principal  question  in  the  case,  as  we 
view  1^  Is  whether  or  not  there  was  an  agree- 
ment to  pay  at  all  evrats  a  speclflc  salary. 
It  Is  apparent  that  there  was  not  It  la 
claimed  by  the  respondent  that  at  the  time  he 
first  took  charge  of  the  church  as  Its  pastor 
that  he  was  a  Congregational  minister,  and 
was  unacquainted  wltii  the  "Discipline"  of 
the  Methodist  Episcopal  Church;  that  he  was 
never  under  the  control  of  the  Chnrdi  organl- 
sallon,  and  was  not  govemed  by  Its  "Dlsd- 
pllne."  The  record,  we  think,  plainly  shows, 
that  be  withdrew  from  Ills  Congregational 
connection,  and  became  a  member  of  the 
Methodist  Churdi  at  Opportunity  daring  his 
first  year,  or  at  any  rate,  before  the  begin- 
ning of  his  last  year.  He  testified  that  he 
did  not  know  and  was  not  acquainted  with 
the  "Discipline."  He  admitted,  however,  that 
he  had  possession  of  a  copy  of  the  "Disci- 
pline" for  a  period  of  about  two  weeks,  but 
stated  that  he  did  not  read  It  with  reference 
to  bis  duties.  Whether  be  did  or  did  not, 
we  think,  Is  of  no  special  Importance.  He 
was  fully  acquainted  with  the  method  by 
which  the  pastor's  remuneration  was  acquir- 
ed, without  having  actually  read  the  "Disci- 
pline." He  knew,  of  course,  that  the  pas- 


tor's salary  was  raised  by  voluntary  subscrip- 
tions among  the  members  and  friends  of  the 
church,  aside  from  $130  from  the  Home  Mis- 
sionary Society.  He  knew  that  the  church 
had  not  sources  from  which  to  acquire  fund?, 
except  from  these  two  sources,  namely,  by 
voluntary  contributions  of  its  members  and 
friends,  and  by  a  stipulated  amount  from  the 
Home  Missionary  Society.  He  knew  that  the 
official  board  merely  estimated  the  receipts 
from  such  contributions.  And,  when  be  was 
called  as  pastor  of  the  church  at  both  the 
first  and  second  meetings  of  this  board,  when 
fals  alleged  contracts  were  made,  be  knew 
all  these  facts  and  necessarily  contracted,  if 
a  contract  were  made,  with  reference  to 
them.  In  answer  to  a  question  as  to  the  snb- 
stance  of  the  contract,  be  said:  "This  con- 
tract? The  authorities  met,  held  a  confer- 
ence, decided  what  they  could  raise,  offered 
me  that  amount  If  I  would  supply  the  church 
for  a  year  on  that  basis."  This  Is  as  near 
as  be  states  the  terms  of  the  contract  We 
tiiink  It  is  apparent  that  he  understood  that 
no  definite  amount  was  to  be  paid  to  him  in 
any  event  but  It  was  understood  by  him,  and 
by  the  congregation,  that  bis  salary  was  con- 
tingent upon  these  voluntary  subscriptions: 
that  If  the  voluntary  subscriptions  were  paid, 
be  would  be  paid  also;  tiiat  if  these  sub- 
scriptions were  not  paid,  there  would  be  no 
money  with  which  to  pay  his  salary.  We 
are  satisfied  from  the  whole  record  that  this 
does  not  constitute  a  contract  for  a  definite 
amount  to  be  paid  In  any  event  and  made  a 
lien  against  the  property  of  the  church,  but 
is  a  contract  only  for  $S00,  or  $600,  as  the 
case  was,  provided  that  amount  of  money 
were  collected.  It  Is  not  shown  that  the 
money  was  collected.  On  the  oth^  band,  it 
Is  definitely  shown  that  the  money  was  not 
collected;  and  one  of  tiie  reasons  therefor, 
no  doubt  was  that  the  chnrdi  was  divided 
against  Itself,  and  the  plaintiff  organized 
from  the  old  members  another  chnrcb,  and 
therefore  made  it  Imposedble  for  the  defend- 
ant church  to  collect  tbe  voluntary  subscrip- 
tions. We  are  satisfied  that  fbere  was  no 
such  contract  as  would  authorize  tbe  phtlAtlfl 
to  maintain  an  action  fOr  a  sped  fled  amount 
unless  it  may  be  for  the  amount  actually  col- 
lected and  not  paid  to  Um. 

The  ree^ndent  relied  in  the  court  below, 
and  in  this  court  relies  upon  Uie  case  of 
Jones  v.  Trustees  of  tbe  Corporation  of  Mt 
ZIon,  30  La.  Ann.  711.  That  was  a  case  in 
many  respects  like  this.  But  in  that  case 
the  evidence  showed,  or  at  any  rate  the  court 
assumed,  that  a  contract  was  made  for  a 
definite  amount  and  Judgment  therefor  was 
entered  in  favor  of  the  pastor.  But  In  this 
case,  as  we  have  seen,  If  there  were  a  con- 
tract for  a  definite  amount  It  was  contin- 
gent upon  voluntary  subscriptions  which  were 
never  paid. 

We  are  satisfied,  therefore,  that  tbe  court 
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erred  in  entering  Judgment  in  favor  of  the 
plaintiff. 

The  cause  Is  reTersed,  and  ordered  dis- 
missed. 

CROW,  C.  J.,  and  FULLERTON,  PARK- 
ER, and  MORRIS,  JJ.,  concur. 


(79  Wabb.  SS3) 

In  r«  EXOS*  ESTATE. 
ENOS  v.  HAMBLEN  et  aL   (No.  11,73a) 
(Sat»»me  Court  of  Waiblngton.  May  12, 

1.  JuBT  (S  14*)— Adhinistbation  of  Estates 

— HlOHT  TO  POSSKSSION. 

Under  Rem.  &  Bal.  Code,  SS  1366,  1370, 
1534,  respectively  providiog  that,  when  any  per- 
son dies  seised  of  land,  ii»  title  sball  vest  im- 
mediately in  his  beirs  and  devisees  subject  to 
debts,  expenses  of  administration,  etc.,  that 
thia  rule  shall  apply  to  community  real  prop- 
erty, and  that  tiie  executor  or  administrator 
shall  take  into  his  possesion  all  of  the  estate 
of  the  deceased,  a  wife  of  a  deceased  person  is 
entitled  to  her  community  interests  after  the 
payment  of  debts  and  cost  of  administration, 
but  Bhe  is  not  entitled  to  possession  until  after 
administration  Is  closed:  and  hence  a  proceed- 
ing by  a  woman  to  be  declared  the  wife  of  de- 
cedent and  thus  entitled  to  share  in  his  com- 
munity estate  la  not  an  action  for  the  recovery 
of  money  only  or  specific  real  property,  triable 
by  jary  under  section  314,  bnt  is  an  equitable 
action,  triable  by  the  court  under  section  315. 

(Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  If  4a-«0,  66-83;  Dec.  Di«.  S  14.*] 

2.  Tbial  (§  374*)— JuBT  IN  Tbial  bt  Coubt— 
Effect  of  Vebdict. 

In  an  equitable  action,  where  the  issues  of 
tact  are  submitted  to  the  jury,  ita  verdict  is 
merely  advisory,  and  can  be  disregarded  by  the 
court. 

[Ed.  Note.— For  other  cases,  aee  Trial,  Cent 
Dig.  i  884;  Dec.  Dig.  1  374.*] 

3.  Mabbiaob  (S  60*)— Evidence. 

In  a  proceeding  to  establish  that  petitioner 
was  the  wife  of  decedent,  evidence  held  insuffi- 
cient to  show  that  the  parties  had  ever  been 
married. 

(Bd.  Mote.— For  otiier  cases,  see  Marriage, 
Cent.  Dig.  fl  79-89;  Dec.  Dig.  |  BO.*) 

Department  2.  Appeal  from  Superior  Coort, 
iipokane  County;  J.  Stanley  Webster. 

In  the  matter  of  the  estate  of  John  Enos, 
deceased.  Petition  by  Susan  Enos  against 
Lawrence  R.  Hamblen,  as  executor,  etc.,  and 
others  to  be  declared  the-  wife  of  the  deceas- 
ed. From  a  judgment  dismissing  the  petition, 
petitioner  appeals.  Affirmed. 

Cannon,  Ferris  A  Swan,  of  Spokane,  O.  J. 
BandeHn,  of  Sandpoint,  Idaho,  and  W.  E. 
Southard,  of  Wilson  Creek,  fbr  appellant 
W.  S.  Gilbert  of  Spokane,  for  respondents. 

MOUNT,  J.  The  appellant  in  this  action 
claims  to  be  the  lawful  wife  of  John  Enos, 
deceased,  and,  as  such  wife,  has  a  community 
interest  In  the  property  left  by  the  deceased. 
It  appears  that  John  Enos,  commonly  known 
as  "Portuguese  Joe,*'  died  on  or  about  the 
30tb  day  of  May,  1911.  He  left  an  estate 
consisting  of  real  and  personal  property  In 


Spokane  county  of  considerable  value.  Prior 
to  bis  death  he  made  a  will,  by  the  terms  of 
which  he  left  the  bulk  of  his  property  to  hl» 
wife,  Mary  Enos.  Thereafter,  on  the  12th 
day  of  July,  1911,  the  will  was  admitted  to 
probate  In  the  superior  court  for  Spokane 
county,  and  Lawrence  R.  Hamblen  was  duly 
appointed  as  executor  of  the  will. 

Thereafter  on  January  30,  1913,  the  appel- 
lant filed  a  petition  In  the  superior  court  for 
Spokane  county.  In  the  matter  of  the  estate 
of  John  Enos,  deceased,  alleging  that  she 
was  the  lawful  wife  of  the  testator  during  his 
lifetime ;  that  there  were  bom  to  her  and  the 
said  John  Enos  three  sons,  two  of  whom  died 
while  young,  and  that  the  third  son  was  sup- 
posed to  be  living,  but  bis  whereabouts  was 
unlioown  to  the  appellant;  that  at  the  time 
of  his  death  John  Enos  left  certain  property, 
describing  It,  In  Spokane  county,  of  the  ap- 
praised value  of  1137,000.  She  prayed  tot  a 
citation  and  a  hearing  upon  her  petition,  and 
that,  upon  such  hearing,  she  be  adjudged  to 
be  tile  lawful  wife  of  John  Enos,  deceased. 

The  executor  of  the  estate,  and  others  who 
were  Interested  therein,  appeared  in  answer 
to  tile  petition.  Tbey  denied  that  the  appel- 
lant was  the  wife  of  John  Enos,  deceased. 
When  the  cause  came  on  for  trial,  a  Jury  was 
demanded  by  the  petitioner.  This  demand 
was  rotated  by  the  executor.  Uptm  that  ap- 
plication it  was  conceded  by  counsel  for  the 
petitioner  that  it  was  discretionary  wltli  the 
trial  court  whether  a  Jury  should  be  railed, 
and  that  the  verdict  of  a  Jury  would  be  ad- 
visory only.  The  court  therenpon  called  a 
Jury,  and  the  cause  was  tried.  The  only 
question  submitted  to  the  Jury  was  whether 
the  appellant  was  ever  legally  married  to  the 
deceased,  or  was  his  wife.  At  the  conclusion 
of  the  trial,  the  Jury  found  that  the  appellant 
and  the  deceased  were  lawfully  married. 
Upon  motion  of  the  respondents,  the  court 
declined  to  adopt  the  verdict  of  the  Jury,  con- 
cluded upon  the  evidence  that  there  was  no 
lawful  marriage,  and  dismissed  the  proceed- 
ings. This  appeal  is  prosecuted  from  that 
order. 

[1,2]  The  appellant  assigns  that  the  court 
erred  in  disregarding  the  verdict  of  the  jury. 
In  refusing  to  enter  a  judgment  thereon,  and 
in  dismissing  tbe  petition.  Voluminous  briefs 
have  been  filed  In  the  case.  The  appetlant 
argues  Ktreuuously  that  she  was  entitled  to  a 
jury  as  a  matter  of  right,  and  that  the  verdict 
of  the  Jury  Is  binding  upon  the  court,  and 
not  advisory  merely.  The  statute  (Rem.  & 
Bal.  Code,  {  314)  provides:  "An  issue  of  fact. 
In  an  action  for  the  recovery  of  money  only, 
or  of  specific  real  or  personal  property  shall 
be  tried  by  a  jury,  unless  a  Jury  is  waived, 
as  provided  by  law.    •    •    • " 

Section  315  provides:  "Every 'other  Issue  of 
fact  shall  be  tried  by  the  court,  subject,  how- 
ever, to  the  right  of  the  parties  to  consent,  or 
of  the  court  to  order,  that  the  whole  Issue,  or 
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aoy  specific  question  of  fact  involved  therein, 
be  tried  by  a  Jury.   •   •    •  " 

'Iliese  statutes  seem  to  us  plain  and  uneqalT> 
ocal.  Where  there  Is  an  Issue  of  fact  in  an 
action  for  the  recovery  of  money  or  of  spe- 
dflc  real  or  personal  property,  that  issue 
must  be  tried  to  a  jury,  unless  a  Jury  Is 
waived.  It  Is  plain,  we  think,  that  this  Is 
not  an  action  of  the  kind  there  mentioned. 
The  question  in  this  case  Is  simply  whether 
the  appellant  was  the  lawful  wife  of  John 
Eno8  during  his  lifetime.  If  that  question  is 
determined  In  the  affirmative,  then  she  is  un- 
doubtedly entitled  to  her  community  interest 
in  his  estate,  after  the  debts  and  costs  of  ad- 
ministration are  paid.  Kem.  &  Bal.  Code,  H 
1366,  1370,  1534;  Ryan  v.  Fergusson,  8 
Wash.  356,  28  Pac.  910 ;  In  re  Guye's  Estate, 
64  Wash.  264,  103  Pac.  25,  182  Am.  SL  Rep. 

nil. 

But  this  action  cannot  be  said  to  be  an  ac- 
tion for  the  recovery  of  specific  property,  €i- 
ther  real  or  personal.  It  la  simply  to  deter- 
mine the  question  whether  the  app^ant  Is 
the  widow  of  the  deceased.  The  case  of  Fil- 
ley  T.  Mntphy,  90  Wash.  1,  70  Pac  101,  ex- 
tenslTely  quoted  from  and  apparently  relied 
upon  by  the  appellant,  Is  not  aa  authority  up- 
on the  question  that  thia  la  an  action  for  the 
recovery  of  spedflc  real  or  personal  property. 
That  clearly  was  such  an  action.  There  the 
administrator  sought  to  recover  from  an  ex- 
ecutor who  had  been  deposed  certain  person- 
al property  belonging  to  tbe  estate.  We  held 
In  that  case  that  it  was  an  action  for  the  re- 
covery of  specific  property,  and  that  the  is- 
sues were  triable  to  a  jury.  But  this  is  not 
such  an  action. 

The  appellaitt  argues  at  length  that  she  is 
not  claiming  the  property  in  question  by  in- 
heritance or  as  an  heir,  bnt  is  asserting  title 
to  property  which  she  owns  to  the  same  ex- 
tent and  In  the  same  manner  as  the  deceased 
owned  It  We  think  it  makes  little  difference 
In  this  case  whether  she  claims  a  community 
Interest  as  one  of  tbe  community,  or  whether 
she  claims  as  an  heir.  She  is,  in  either 
event,  not  entitled  to  possession  until  after 
the  administration  is  closed  upon  tbe  estate. 
As  we  have  seen  above,  the  statute  requires 
the  whole  estate  to  be  administered  upon, 
and,  while  the  title  vests  in  tbe  heirs,  or 
those  entitled  thereto,  immediately  upon  the 
death  of  the  testator,  neither  the  heirs  nor 
those  interested  in  the  community  are  enti- 
tled to  the  possessioo  until  after  administra- 
tion. Not  being  an  action  to  recover  money 
or  specific  real  or  personal  property,  tbe  case 
falls  within  the  provisions  of  section  315, 
supra,  and  Is  triable  by  the  court  without  a 
Jury.  In  other  words.  It  is  an  equitable  ac- 
tion, and  the  court  was  authorized  to  try 
it  without  a  Jury,  or  to  select  a  Jury  whose 
verdict  would  be  advisory  merely.  In  Col- 
lins T.  FideUty  Trust  Co.,  33  Wash.  136,  at 
page  143,  73  Pac.  1121,  at  page  1122,  referrli^ 
to  the  trial  of  a  case  by  Jury  in  an  eqiuttable 
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action,  we  said:  "The  Jury  in  a  case  of  this 
kind  Is  only  an  advisory  adjunct  to  tbe  court, 
its  verdict  not  binding  the  trial  court  or  this 
court,  which  decides  the  case  upon  the  testi- 
mony. Peck  V.  Stanfleld,  12  Wash.  101,  40 
Pac.  635.  This  seems  to  be  the  preraJling 
and  reasonable  rule." 

In  Dalton  v.  Union  Gap  Irrigation  Co.,  69 
Wash.  303, 124  Pac.  1128,  we  said:  "Even  in 
purely  eqnitable  actions,  tbe  method  of  deter- 
mining questions  of  fact  is  discretionary  with 
the  court  It  may  try  all  the  issues,  or  may 
submit  all  or  part  of  any  issuable  question  of 
fact  to  a  Jury,  using  tbe  verdict  as  advisory 
merely,  and  in  no  manner  bound  thereby^ 
should  It  not  meet  with, approval."  Several 
authorities  are  there  dted  to  that  effect 

We  think  there  can  be  no  question,  under 
the  rule  adopted  in  this  state,  that  an  equi- 
table action,  as  this  one  is,  is  triable  to  the 
court  without  a  jury  or  with  a  Jury,  as  the 
court  sees  fit  and  that  such  a  verdict  is  not 
binding  upon  tbe  court  but  Is  merely  advi- 
sory :  and  the  trial  court  and  this  court  will 
review  the  evidence  de  novo,  and  find  accord- 
ing to  the  facts  as  they  may  appear.  It  Is^ 
no  doubt  true  that  the  finding  of  the  Jury 
win  have  weight  with  the  trial  court  in  de- 
termining tbe  questions  submitted  to  the 
Jury,  but  the  trial  court  Is  not  and  neither 
is  this  court  bound  by  the  verdict  of  the 
Jury.  We  deem  It  unnecessary  to  review  the 
authorities  from  other  states  upon  the  ques- 
tion presented  here.  We  think  our  own 
cases  are  deci^ve  when  once  the  character 
of  the  action  or  proceeding  has  been  detei^ 
mined. 

The  estate  in  this  case  is  In  the  possession 
of  tbe  executor.  The  property  in  his  pos- 
session is  a  trust  fund:  First,  for  the  pay- 
ment of  the  costs  and  expenses  of  administra- 
tion; and,  second,  to  be  distributed  to  the 
persons  lawfully  entitled  thereto.  A  person 
claiming  to  be  an  heir  or  a  community  owner 
of  the  estate  must  establish  bis  claim  at  some 
place  In  the  proceedings,  and,  when  establish* 
ed,  they  are  entitled  to  the  distrlbutioo 
which  the  law  authorizes.  In  order  to  esta- 
blish a  right  to  the  estate  as  distributee,  the 
proceeding  must  necessarily,' we  think,  be  aa 
equitable  one,  and  falls  within  the  provi- 
sions of  Bern,  ft  BaL  Cod^  1  '815,  above 
quoted. 

13]  It  is  next  strenuously  argued  that  tbe 
finding  of  the  Jury  was  right  to  the  effect 
that  the  appellant  was  the  lawful  wife  of  John 
Enos  during  his  Ufetime.  Upon  this  ques* 
tion  we  have  carefully  read  the  abstract  of 
evidence  In  the  case.  This  abstract  is  volu- 
minous, because  many  witnesses  testified  up- 
on the  question.  But  we  are  satisfied  from 
tbe  record  in  the  case  that  the  evidence  fails 
to  establish  tbe  fact  that  tbe  appellant  was 
ever  married  to  the  deceased,  John  Enos. 
She  claims  to  have  been  married  to  him  some 
time  during  the  years  1870,  1871,  or  1872, 
when  she  was  about  the  age  of  14  years. 
She  is  an  Indian  woman,  unable  to  apemk 
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the  English  language,  and  unable  to  fix  the 
date  exactly.  But  the  date  was  fixed  by 
other  witnesses  at  about  the  time  stated. 
She  testified  that  the  marriage  took  place 
according  to  Indian  custom,  north  of  the  Co- 
lombia river,  on  the  CJolviile  Indian  reserra- 
tfon;  that  she  lived  with  her  husband  upon 
his  ranch  in  Lincoln  county  for  about  9  years. 
But  the  evidence,  we  thlnlc,  conclusively 
■bows  that  the  deceased  at  that  time,  and 
tor  aeTeral  years  after  that,  was  not  in  that 
country,  but  was  more  than  100  miles  away 
from  that  country.  We  think  this  fact  to 
conclusively  shown.  And,  furthermore,  we 
think  it  Is  conclusively  shown  that  if  the  ap- 
pellant was  married  to  a  man  by  the  name  of 
Jubn  Bnos,  or  "Portuguese  Joe,"  as  be  was 
OMnmonly  known,  that  the  deceased  was  not 
the  man.  And  it  la  further  conclusively 
shown  that  the  appellant  did  not  Uve  with 
the  deceased  at  his  borne  In  Lincoln  county 
for  9  years,  or  for  any  other  length  of  time. 
And  it  is  further  conclusively  shown  that 
whatever  Children  the  appellant  had  were 
the  chUdrai  of  Indians  who  claimed  to  be  her 
husband,  and  were  not  the  children  of  the  de- 
ceased; that  the  only  child  living  was  not  a 
boy,  as  alleged  In  the  petition,  but  was  shown 
to  be  a  girl,  who  bad  lived,  and  at  the  time 
of  the  trial  was  living,  In  the  same  vicinity 
with  her  mother.  It  is  further  shown  al- 
OMMt  beyond  question  that  the  appellant  had 
another  husband  during  these  times,  and 
that,  as  ills  widow  she  claimed  his  estate  up- 
on  his  death.  These,  and  other  facts  not 
necessary  to  be  mentioned,  convince  us  be- 
yond a  doubt  that  the  appellant  was  simply 
an  adventuress  who  never  was  married  to 
the  deceased  by  Indian  custom,  or  at  all, 
who  never  lived  with  him  as  his  wife,  and 
who  is  not  entitled  to  share  in  his  estate. 
We  think  the  trial  court  properly  rejected 
the  verdict  of  the  Jury  upon  this  question, 
and  rightly  concluded  tliat  the  appellant  was 
not  the  widow  of  Jolui  Enos,  deceased. 
The  Judgment  Is  therefore  affirmed. 

CROW,  C.  J.,  and  FULLERTON,  MOR- 
RIS, and  PARKER,  JJ.,  concur. 

(79  Wash.  690)  "  ' 

In  re  ENOS*  ESTATE. 

JASINTO  et  al.  v.  HAMBLEN  et  aL 
(Mo.  11,740.) 
(Supreme  Court  of  WasbiDgton.  May  12, 1914.) 

1.  Wiu.8  {{  56*)— Testa  MINT  AST  Oapaoitt— 
SurriciBKCY  or  Evidence. 

In  a  will  contest,  evidence  held  to  show 
tiiat  testator,  at  the  time  of  the  execution  of  a 
will,  possessed  testamentary  capacity. 
_[Ed.  Note.— For  other  cases,  see  Wilis,  Cent 
Dig.  M  137-158.  161 ;  Dec.  Dig.  {  65.*J 

2.  WlLM  (J  166*)— UNDoa  iKnuEiTOB-Sur- 
nciBNCT  or  Evidence. 

In  a  will  contest,  evidence  Md  not  to  show 
that  the  wife  of  testator  procured  the  will  to 
be  tftecuted  by  undue  inflaence. 

(Ed.  Note.— For  other  cases,  sep  Wills,  Cent 
Dig.  H  421-437;  Dec.  Dig.  &  leC*} 


3.  Wills  «  406*)- Wnx  Gortkstb-Gosts. 

Under  Rem.  &  Bal.  Code,  9  1313,  relaHng 
to  the  taxation  of  costs  in  probate  proceedlnss, 
etc.,  the  costs  and  expenses  of  an  UDsuccessiul 
will  contest  should  not  be  paid  out  of  the  es- 
tate ;  since  such  would  place  a  reward  upon  the 
contest  of  wills. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  87ft-884;  Dec.  Dig.  S  405.*] 

Department  2.  Appeal  from  Superior  Court, 
Spokane  County;  Henry  L.  Eeenan.  Judge. 

Proceedings  by  Domlngos  Jasluto  and  oth- 
ers against  lAwrence  R.  Hamblen,  executor, 
and  others  to  contest  the  will  of  oue  John 
Enos.  From  a  Jndgment  for  defendants  sus- 
taining the  will,  contestants  appeal  Af- 
firmed. 

See.  also.  140  Pac.  670. 

Robertson  ft  Miller  and  Graves,  Elzer  ft 
Graves,  all  of  Spokane,  for  appellants.  Wi 
8.  Gilbert,  of  Spokane,  for  respondents. 

MOUNT,  J.  This  Is  a  proceeding  to  con- 
test the  will  of  one  John  Enos,  commonly 
known  as  "Portuguese  Joe,"  who  died  In  the 
Azores  Islands  on  May  30,  1911.  He  left  an 
estate  in  Spokane  county  of  the  value  of 
about  $200,000.  The  will  Is  dated  February 
8,  1911.  By  the  terms  of  the  will  John  Enos 
bequeathed  to  his  two  brothers  95  each;  to 
his  two  sisters  $500  each;  to  a  Catholic 
church  in  tbe  Azores  Islands  $10,000;  to  an 
asylum  for  the  homeless  in  the  Azores  Is- 
lands $10,000;  to  tbe  ¥oung  Men's  Christian 
Association  in  Spokane  $5,000;  and  the  re- 
mainder of  the  estate  was  devised  and  be- 
queathed to  the  testator's  wife,  Mary  Enoa. 

After  the  will  was  admitted  to  probate,  the 
brothers  and  sisters  of  the  testator  instituted 
this  proceeding.  For  cause  of  contest  they 
alleged,  in  substance,  that  at  the  time  of  the 
execution  of  the  will  Mr.  Enos  was  73  years 
of  age,  Ul  and  in  failing  health,  weak  In 
mind  and  body,  and  mentally  Incapable  of 
making  a  will;  that  his  wife,  Mary  Euoa, 
procured  the  will  to  be  made  by  the  exercise 
of  undue  influence.  111  treatment,  and  by  ply- 
ing bim  with  liquor ;  that  the  will  was  not 
the  free  and  voluntary  act  of  the  testator, 
but  was  procured  by  fraud,  duress,  and  arti- 
fice, operating  upon  a  body  and  mind,  weak- 
ened by  age,  failing  health,  and  the  use  of 
alcohol.  Issues  were  Joined,  and  the  Judge 
to  whom  such  Issues  were  submitted  for  de- 
cision called  a  Jury  to  pass  upon  the  facta. 
In  answer  to  interrogatories  submitted  hy 
the  trial  Judge,  the  Jury  found  that  Enos 
died  of  alcoholism ;  that  at  the  time  of  the 
execution  of  the  will  Enos*  mind  was  weak- 
ened by  age  and  the  use  of  Intoxicating  liq- 
uors so  as  to  be  more  susceptible  to  undue 
Influence;  and  that  the  residnary  devise  to 
Mary  Enos  was  procured  by  undue  Influenea 
The  trial  Judge  disregarded  the  findings  of 
tbe  Jury,  and  entered  a  Judgment  dismissing 
tbe  contest,  denying,  at  the  same  time,  the 
contestants*  application  for  an  allowance  for 
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costs  and  counBel  fees.  From  that  Judgment 
the  contestants  bave  appealed. 

[1,2]  It  appears  from  the  record  In  the 
case  that  John  Enos  was  t>om  In  the  Azores 
Islands  of  Portuguese  parents.  When  a 
young  man  he  came  to  the  United  States,  and 
settled  in  Lincoln  county  In  this  state,  and 
engaged  in  the  business  of  raising  cattle. 
After  many  years  In  this  business,  he  sold 
his  cattle  ranch  and  cattle,  and  invested  in 
property  in  the  city  of  Spokane,  where  he 
thereafter  lived  and  looked  after  his  prop- 
erty. Id  about  the  year  1908,  having  accu- 
mulated property  which  was  then  worth  con- 
siderable money,  be  visited  his  brothers  and 
sisters,  who  were  then  living  In  the  Azores 
Islands.  These  brothers  and  sisters  were  at 
that  time  very  old.  They  were  not  possessed 
of  fortnnee,  though  they  were  not  destitute- 
At  that  time  his  relatives  consisted  of  two 
brothers  and  two  sisters.  One  of  the  sisters 
was  unmarried.  At  that  time  he  purchased 
a  home  for  his  sisters,  and  employed  a  serv- 
ant  girl  to  care  for  them.  He  took  title  to 
this  home  in  his  own  name,  and  placed  the 
servant  girl  in  charge,  with  instructions  to 
care  for  his  sisters.  He  thereupon  returned 
to  the  United  States.  After  about  a  year  he 
returned  to  the  Azores  Islands,  accompanied 
by  a  brother  who  was  Id  this  country.  He 
paid  the  expenses  of  his  brother  from  this 
country  to  the  Islands,  but  did  not  pay  his 
return  expenses.  When  he  arrived  there  he 
found  that  his  sisters  had  left  the  home  which 
he  had  provided  in  charge  of  the  servant  girl. 
After  remaining  there  for  a  while,  he  re- 
turned to  the  United  States,  bringing  the 
servant  girl  with  him.  This  servant  girl,  it 
appears,  had  never  been  married,  but  had 
two  Illegitimate  children.  After  arriving  in 
Boston,  and  on  November  10,  1909,  Joe  and 
the  servant  girl  were  married.  They  came 
to  Spokane  and  lived  together  thereafter  un- 
til his  death. 

The  testimony  of  the  contestants  tends  to 
show  that  after  the  marriage,  and  while  the 
deceased  and  his  wife  were  living  in  Spo- 
kane, Joe  became  addicted  to  the  frequent 
use  of  alcoholic  drinks;  that  his  wife  en- 
couraged him  in  this,  and  made  statements 
to  her  friends  that  she  married  Joe  for  his 
money.  The  evidence  also  tends  to  show  that 
she  Importuned  him  upon  all  occasions  to 
mate  a  will  5n  her  favor.  Finally,  on  Feb- 
ruary 8,  1911,  the  deceased  executed  his  will, 
devising  and  bequeathing  the  greater  portion 
of  the  estate  to  his  wife.  She  also  at  the 
same  time  made  a  will  in  which  she  willed 
all  her  estate  to  her  husband.  Shortly  after 
making  the  wills,  Joe  and  his  wife  returned 
to  the  Azores  Islands.   While  there  he  died. 

The  contestants  In  their  brief  say:  "The 
contestants'  case,  as  we  have  heretofore 
pointed  out,  is  not  rested  upon  any  supposed 
testamentary  incapacity  of  Joe  Enos.  It  is 
not  claimed  that  he  was  mentally  incapable 
of  transacting  business  of  Imiwrtaiice.  What 
IB  Insisted  upon  la  tliat  durlDg  the  last 


months  of  his  life  his  judgment  was  so  im- 
paired, and  his  will  power  so  weakened  by 
age  and  the  excessive  use  of  liquor,  as  to  be 
incapable  of  resisting  the  constant  pressure 
of  the  stronger  will  and  mind  of  Mary  Enos 
to  make  a  will  which  should  leave  everything 
to  her  and  disinherit  his  brothers  and  sis- 
ters. This  pressure,  we  iDsist,  is  proven  to 
have  been  brought  to  bear  upon  him  and  to 
have  accomplished  the  purpose  for  which  Ht 
was  designed.  If  this  is  so,  that  part  of  the 
will  which,  after  the  payment  of  the  incon- 
siderable bequests  provided  for,  gave  every- 
thing to  her  and  left  nothing  to  bis  brothers 
and  sisters,  was  the  product  of  undue  influ- 
ence." 

While  there  was  evidence  introduced  on  be- 
half of  the  contestants,  as  we  have  stated, 
which  tended  to  show  that  the  testator  con- 
sumed considerable  Intoxicating  liquor  after 
his  marriage,  and  upon  two  or  three  occa- 
sions was  Intoxicated,  we  are  satisfied  from 
a  careful  reading  of  all  the  evidence  that  it 
does  not  show  that  the  mind  of  Enos  at  the 
time  the  will  was  made  was  incapable  of 
making  an  intelligent  will,  or  that  his  mind 
was  so  weakened  by  the  use  of  alcoholic  liq- 
uors that  the  constant  pressure  of  Mary  Enos 
upon  him  to  make  a  will  In  her  favor  result- 
ed in  a  will  other  than  he  would  otherwise 
have  made.  If  the  evidence  offered  by  the 
contestants  upon  this  point  was  sufficient  to 
show  that  his  mind  was  not  normal  when 
the  will  was  made,  we  think  It  was  entirely 
overcome  by  evidence  offered  In  support  of 
the  will  by  substantial  citizens,  who  had 
known  him  for  many  years  in  all  bis  condi- 
tions of  life,  and  who  testified  that  his  mind, 
at  the  time  and  after  making  the  will,  was 
as  clear  as  It  ever  had  been ;  that  he  was 
always  a  shrewd  and  well-balanced  man; 
that  they  were  not  aware  of  the  fact  of  liis 
use  of  Intoxicating  liquors  at  that  time ;  and 
that  they  saw  him  almost  dally,  transacted 
business  with  him,  and  would  have  known  If 
he  had  been  under  the  Influence  of  liquor, 
as  the  contestants  would  bave  us  believe. 
It  Is  true  that  there  was  some  evidence  which 
tended  show  that  he  died  of  alcoholism,  but 
this  was  entirely  expert,  conjectural  evi- 
dence ;  and  even  this  evidence  tended  as  well 
to  show  that  he  might  have  died  from  some 
other  cause.  In  other  words,  it  was  not  con- 
clusively shown  by  any  means  that  alcohol- 
Ism  was  the  cause  of  his  death.  It  Is  true 
there  Is  substantial  evidence  on  the  part  of 
the  contestants  which  tended  to  show  that  his 
wife  continuously  after  the  marriage  request- 
ed him  to  make  a  will  in  her  favor  leaving  her 
everything,  and  that  he  did  not  accede  to 
these  requests,  but  stated  to  her  that  he  was 
going  to  provide  for  his  brothers  and  sistei^ 
On  the  other  hand,  the  evidence  pn  the  part 
of  the  proponents  of  the  will  shows  almost  con- 
clusively that  he  had  considered  the  making 
of  a  will  for  about  a  year  before  It  was  fioal- 
ly  made.  It  shows  that  Joe  was  uDable  to 
read  or  write  In  his  native  tongue;  he  waa 
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likewise  unable  to  read  or  write  the  Eoglish 
langnage;  and,  until  a  few  months  before 
bis  death,  he  was  unable  even  to  write  his 
own  name,  in  his  more  important  business 
transactions,  he  relied  upon  trusted  friends. 
He  left  his  money  with  his  banker.  He  con- 
sulted his  banker  almost  dally  about  his 
business  transactions.  His  banker  drew 
cheeks  for  hlui,  and  had  absolute  control 
of  his  funds.  He  likewise  made  a  confiden- 
tial adviser  of  his  attorney  and  counselor, 
Mr.  Hambleu,  and  from  19^  until  the  time 
of  his  death  was  constantly  advising,  fre- 
quently dally,  upon  matters  of  business,  with 
Mr.  Hamblen.  It  was  Mr.  Hamblen  who, 
after  Joe's  marriage  In  1909,  without  solicita- 
tion from  any  person,  suggested  to  Joe  that, 
now  be  was  married,  he  should  make  a  will 
and  dispose  of  bis  property  as  he  desired  It  to 
Ko.  Joe  thereupon  asked  Mr.  Hamblen  what 
the  result  would  be  if  he  left  uo  will.  He 
was  advised  by  Mr.  Hamblen  of  the  result. 
He  thereupon  stated  that  he  desired  practi- 
cally all  of  bis  estate  to  go  to  Mrs.  Enos, 
and  said  he  would  consider  the  making  of  a 
wilL  This  was  In  the  spring  If  1910.  The 
uext  talk  about  a  will  was  bad  with  Mr. 
Hamblen  by  the  testator  in  September,  191(K 
when  be,  In  substance,  told  Mr.  Hamblen 
that  be  had  concluded  that  he  would  make 
bis  will.  These  conversations  were  not  had 
in  the  presence  of  Mrs.  Knos,  but  were  held 
in  the  privacy  of  Mr.  Hamblen's  office.  A 
day  or  two  before  the  will  was  made  Mr. 
Enos  came  to  Mr.  Hamblen  and  requested 
him  to  prepare  his  will.  Mr.  Hamblen  then 
asked  \^r.  Enos  to  whom  he  desired  to  leave 
his  property.  He  stated  that  he  desired  to 
leave  the  bulk  of  It  to  his  wife,  but  that 
he  desired  to  make  some  bequests  to  Catholic 
Institutions  In  the  Azores  Islands.  Mr. 
Hamblen  then  told  him  to  get  the  names  of 
the  persons  to  whom  he  desired  to  make  be- 
quests. Joe  then,  with  his  wife,  upon  the 
next  day  came  to  Mr.  Hamblen's  ofSee,  bring- 
ing a  paper  containing  the  names  of  legatees 
to  be  named  In  the  will.  Mr.  Hamblen  bad 
theretofore  stated  to  Joe  that  Inasmuch  as 
be  bad  made  Ms  fortune  In  this  country,  that 
he  ought  to  leave  a  substantial  sum  to  some 
local  institution,  and  suggested  the  Young 
Men's  Christian  Associati  on  of  Spokane. 
Joe  made  some  Inquiry  as  to  this  Institution 
and  agreed  that  he  would  leave  $10,000  there- 
to. Mr.  Hamblen  then  dictated  a  will  as  Joe 
directed,  atid,  when  asked  If  he  desired  to 
leave  anything  to  bis  brothers,  said  he  did 
not.  Mr.  Hamblen  then  suggested  that  some 
nominal  sum  be  left  to  them,  and  $5  was  in- 
serted in  the  will  for  each  of  the  brothers. 
Afterwards,  when  Joe  and  his  wife  came  to 
sign  the  wills,  they  were  read  over  to  tliem. 
Joe  concluded  that  he  would  change  the 
amount  to  be  given  to  the  Y.  M.  C.  A.  of 
Spokane  from  $10,000  to  $5,000.  The  will 
was  then  redrafted  and  signed.  Mr.  Hamblen 
testified  that,  at  that  time,  and  at  the  con- 
versatloiu  upon  previous  occaBloos,  the  tes- 


tator's mind  was  clear,  that  he  knew  what 
he  was  doing,  and  that  he  made  his  will 
without  any  other  intluence  than  us  stated. 
Mr.  Hamblen  also  testified  that  during  the 
years  he  had  known  the  testator  they  had 
been  intimately  associated  in  business  af- 
fairs; that  he  had  been  the  testator's  confi- 
dential and  legal  adviser ;  that  the  mind  of 
the  testator  was  as  clear  as  It  had  ever 
'  been ;  and  that.  If  Joe  was  addicted  to  the 
use  of  intoxicating  liquors,  he  (Hamblen)  did 
not  know  it.  There  was  much  other  testi- 
mony to  the  same  effect,  but  this,  we  think. 
Is  conclusive  upon  the  question. 

The  rule  Is,  as  stated  in  Scbouler  on  Wills 
(3d  Ed.)  $  236:  "The  wife  has  been  treated 
>vlth  a  marked  indulgence  in  testamentary 
cases  which  involve  issues  of  this  kind;  out 
of  consideration,  as  it  would  appear,  to  her 
sex  and  marital  position,  which  Incline  her  to 
persuasive,  tender,  and  persistent,  rather 
than  overruling  methods  of  Influence,  and  to 
the  impression  which  popularly  obtains, 
moreover,  that  a  true  and  faithful  spouse  is 
not  likely  to  gain  more  under  her  husband's 
will  than  she  really  deserves.  Hence  a  wife's 
pleading,  and  even  her  importunity  with  her 
husband,  seldom  avoids  a  will  made  under 
Its  Influence,  so  long  as  it  may  be  supposed 
that  the  husband  weighed  what  she  proposed 
and  deliberated  for  himself,  and  that  she 
practiced  no  deception  upon  him;  and,  gen- 
erally speaking,  a  wife  may  justly  Influence 
the  making  of  her  husband's  will  for  her  own 
benefit  or  that  of  others,  so  long  as  she  does 
not  act  fraudulently  or  extort  benefits  from 
her  husband  when  he  Is  not  in  condition  to 
exercise  his  faculties  as  a  free  agent."  See, 
also.  Underbill  on  Wills,  §  147. 

This  court  In  Re  Estate  of  Patterson,  68 
Wash.  377,  123  Pac.  515,  said:  "To  vitiate 
the  will,  an  influence  must  be  shown  which, 
at  the  time  of  the  testamentary  act,  control- 
led the  volition  of  the  testator,  deprived  him 
of  free  will  agency,  and  prevented  an  exercise 
of  his  Judgment  and  choice.  He  may  have 
been  subjected  to  counsel,  suggestion,  persua- 
sion, or  even  importunity,  yet,  If  It  be  shown, 
as  in  this  case,  that  be  had  testamentary  ca- 
pacity, and  at  the  time  of  making  the  will 
was  free  and  unrestrained  in  exercising  bis 
volition,  it  cannot  be  held  that  nndue  Influ- 
ence has  been  shown." 

And  in  Re  Estate  of  Tresldder,  70  Wash. 
15,  125  Paa  1034,  it  was  said:  "Nor  will  a 
showing  of  mere  persuasion  on  the  part  of  a 
beneficiary  overcome  the  will  of  a  party,  if 
from  the  whole  record  it  is  made  to  appear 
that  it  Is  his  will.  It  is  not  Influence  alone, 
but  an  undue  influence,  which  has  been  de- 
fined to  be  such  an  influence  as  deprives  the 
party  of  the  free  exercise  of  his  intellectual 
powers,  an  influence  which  is  exercised  by 
coercion,  imposition,  or  fraud,  an  influence 
which  impels  the  testator  to  act  in  a 
desire  for  peace,  or  some  feeling  which  he  Is 
unable  to  restrain." 

It  Is  apparent  from  the  record  in  this  case 
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that  no  ondae  influence  was  exerted  by  Mra. 
Enos  upon  her  husband  In  the  making  of  his 
will.  He  considered  it  for  nearly  a  year. 
The  record  shows  that  be  was  slow  to  act  in 
business  transactions;  that,  while  he  sougbt 
the  advice  of  tiis  confidential  advisers  and 
friends,  be  acted  at  last  upon  his  own  Judg- 
ment, and  usually  uninfluenced  by  sollcita- 
tlous  or  recommendations.  We  are  convinced 
that,  even  thougb  it  be  true,  which  we  doubt, 
that  he  was  addicted  to  the  excessive  use  of 
intoxicating  liquors  before  and  at  the  time 
the  will  was  made,  and  subsequently,  the  ev- 
idence clearly  and  persuasively  shows  that 
be  was  mentally  capable  of  transacting  any 
important  business,  such  as  tbe  matdng  of 
his  last  will,  and  that  at  tbe  time  bis  will 
was  made  he  acted  solely  upon  his  own  judg- 
ment, and  placed  his  property  where  he  de- 
sired it  to  go. 

In  the  ease  of  Hunt  r.  Phillips,  34  Wash. 
862,  75  Pac.  970,  we  said:  "A  great  deal  is 
said  in  the  elaborate  briefs  of  counsel  for 
appellants  upon  the  duty  of  courts  to  con- 
strue wills  with  reference  to  tbe  rights  of 
heirs  at  law  conferred  by  the  law  of  descent 
and  distribution.  But  the  rights  conferred 
by  the  law  of  descent  and  distribution  are 
not  more  potent  than  the  right  conferred  by- 
the  law  to  make  a  voluntary  distribution  of 
one's  estate.  It  is  doubtless  true  that  the 
law  of  descent  and  distribution  disposes  of 
the  estate,  in  tbe  absence  of  testamentary 
disposition,  in  accordance  with  the  dlctates^f 
common  afTectlon,  but  the  right  of  independ- 
ent disposition  is  Just  as  absolute,  and  no 
presumption  can  be  indulged  in  against  the 
exercise  of  this  legal  right." 

So  here,  while  tbe  law  of  descent  and  dis- 
tribution without  a  will  would  tiave  placed 
a  larger  portion  of  tbe  property  of  the  tes- 
tator into  the  hands  of  tils  brothers  and  sis- 
ters than  does  the  wUl,  yet  the  testator  had 
a  right  to  make  a  will,  and,  if  he  made  it  In 
his  right  mind  In  his  own  good  Judgment, 
and  desired  to  leave  but  a  pittance  to  his 
brothers  and  sisters,  that  was  bis  privilege 
and  his  right.  The  record  suggests  a  reason 
therefor  which  no  doubt  seemed  sufficient  to 
Iilm.  It  was  also  a  privilege -of  his  wife  to 
solicit  him  to  make  a  will  in  wMch  be  should 
leave  to  her  tbe  larger  portion  or  all  of  his 
estate.  She  was  his  lawful  wife,  and  it  was 
his  duty  to  protect  ber  by  liis  will,  and  he  ev- 
idently desired  to  do  as  he  did  In  that  re- 
spect. We  are  satisfied  from  the  whole  Tec- 
ord  that  at  the  time  tbe  will  was  made  the 
testator  was  fully  competent  to  make  it,  and 
made  It  without  any  undue  influence,  and 
that  it  was  his  will. 

[3]  Counsel  for  the  appellants  Insist  that 
the  court  erred  In  not  making  an  allowance 
for  counsel  fees  and  costs  to  tbe  contestants. 
The  statute  (Rem.  &  BaL  Code,  8  1313)  with 
reference  to  proceedings  of  this  Idnd  says: 
"The  fees  and  expenses  shall  be  paid  by  tbe 
losing  party.   If  the  probate  be  revoked  or 


the  will  annulled,  the  party  who  shall  bav« 
resisted  such  revocation  shall  pay  the  cost 
and  expenses  of  proceedings  out  of  the  prop- 
erty of  the  deceased." 

There  is  no  provision  of  the  Code  which 
provides  that  the  costs  and  expenses  of  an 
unsuccessful  contest  shall  be  paid  ont  of  the 
estate.  And  this  court  has  held  that  costs 
should  not  be  allowed  in  such  cases.  In  re 
Estate  of  Ratbjens,  45  Wash.  56,  87  Pac. 
1070;  Hunt  v.  PhilUps,  supra. 

Neither  in  law  nor  in  good  conscience  do 
we  think  the  unsuccessful  contest  of  a  will 
should  result  in  costs  and  counsel  fees  against 
the  estate.  Such  a  ruling  would,  in  effect, 
place  a  reward  upon  the  contest  of  every 
wiU  dlspoBlng  of  large  estates.  The  trial 
court  properly  refaaad  to  make  such  an  al* 
lowance. 

The  Judgmoit  <tf  Uie  trial  court  la  afllnned. 

CROW,  C.  J.,  and  FULLERTON,  MOB> 
RIS,  and  PARKER,  J  J.,  concur. 

STATB  v.  TIIJ>EN.    (No.  11.720.) 
(Sapieme  Court  of  Washington.  May  S,  1S14.) 

1.  CBniiNAL  Law  ({  360*)— Evidbncb— Othxb 

Offenses. 

On  a  trial  for  seduction,  evidence  of  prior 
acts  of  intercoorse  between  the  parties  fs  ad- 
missible, though  the  prior  acta  are  crimesL 

[Ed.  Note. — For  other  cases,  see  CrimtDal 
Law,  Cent.  Dig.  K  822-824 ;  Dec.  Dig.  |  369.*J 

2.  CiuuiNAi,  Law  (|  447*)— Evidencs— Adhis- 

SIBIUTT. 

On  a  trial  for  sednction,  it  was  not  error 
to  permit  prosecutrix  to  explain  to  the  Jury  ex- 
presdons  contained  in  letters  written  to  lier 
by  accused. 

[Ed.  Note.— For  other  caseL  aee  Criminal 
Law,  Cent  Dig.  H  102&-1031;  Dee.  Dig.  1 
447.*] 

DeiMrtment  2.    Appe^  from  Superior 
Court,  Stevens  Counly. 
Marshall  O.  mden  was  convicted  of 

dnctlon,  and  he  appeals.  Affirmed. 

W.  C.  Stayt,  of  Colville,  and  Osee  W.  No- 
ble, of  Kettle  Falls,  for  appellant  J.  B. 
Slater  and  J.  A.  Rochford.  both  of  Colville, 
for  the  Statew 

MORRIS,  J.  The  appellant  was  charged 
with  the  crime  of  seduction,  committed  on 
the  22d  day  of  July,  1912,  and  appeals  fnHO 
a  conviction.  The  prosecuting  witness  tes- 
tified that  the  first  act  of  sexual-  intercourse 
took  place  on  the  15th  day  of  June,  the 
second  act  three  or  four  days  later,  tlie 
third  some  days  still  later,  and  the  fourth 
on  the  day  alleged  in  the  Information.  At 
the  close  of  tbe  state's  case,  the  state,  on  mo- 
tion of  appellant,  was  required  to  elect  up- 
on which  one  of  tbe  acts  it  relied  for  a  con- 
viction, and  elected  to  stand  on  the  act  ot 
July  22d,  as  alleged  in  tbe  information. 

[1]  The  error  urged  most  strongly  by  ap- 
pellant is  tliat,  the  state  having  selected  the 
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act  of  July  22d,  It  was  error  for  the  court 
to  permit  evidence  of  the  previous  acta,  as 
testified  to  by  the  prosecutrix,  and  that 
the  same  should  have  been  withdrawn  from 
the  Jury.  Offenses  involving  carnal  inter- 
course of  the  sexes  furnish  a  well-recognized 
exception  to  the  general  rule  excluding  evi- 
dence of  other  llbe  crimes.  For  a  reason 
peculiar  to  those  crimes,  the  role  has  been 
most  liberally  extended,  until  it  may  be  safe- 
ly asserted  that,  where  the  charge  la  made 
of  the  commission  of  any  of  the  crimes 
known  as  sexual  offenses,  evidence  of  prior 
acta  of  the  same  character  Is  admissible, 
even  though  such  prior  act  Is  Itself  a  crime. 
State  V.  Wood,  33  Wash.  290,  74  Pac  380; 
State  V.  Petterly,  33  Wash.  600,  74  Pac.  810 ; 
State  V.  Osborne,  39  Wash.  548.  81  Pac.  1096; 
State  V.  Sargent,  62  Wash.  692,  114  Pac.  868, 
85  L.  R.  A.  (N.  S.)  173;  BlUott,  Evidence,  i 
3149;  Underhlll,  Crlm.  Ev.  §  326;  People  v. 
Molineaux,  168  N.  T.  264.  61  N.  R  286,  62  L. 
B.  A.  193,  note  on  page  331,  where  the  sut>- 
Ject  ia  exhanatlvely  treated. 

Appellant  dtes  State  v.  I>a<^e,  59  Wash. 
238,  100  Paa  1060,  30  L.  R.  A.  (N.  S.)  173,  In 
support  of  a  contention  that,  since  the  prose- 
cuting witness  surrendered  her  virtue  to  ap- 
pellant on  June  16th,  she  was  not  a  "female 
of  previous  chaste  diaracter,"  within  the 
meaning  of  the  statute,  on  July  22d,  the  day 
charged  in  the  information.  The  Dacke 
Case  has  no  application  here.  The  defend- 
ant there  was  charged  with  an  offense  com- 
mitted on  June  30,  1909,  under  a  statute 
wbldi  went  into  effect  on  June  8,  1009.  The 
evidence  showed  numerous  acts  of  sexual  in- 
tercourse between  the  prosecuting  witness 
and  the  defendant,  beginning  in  November, 
1908,  and  It  was  held  that,  since  the  defend- 
ant was  Charged  with  an  offense  committed 
on  June  30th  under  a  statute  requiring  that 
the  female  against  whom  the  offense  was 
committed  should  be  of  previous  chaste  char- 
acter, because  of  prior  acts  of  sexual  inter- 
course, the  prosecutrix  was  not  of  previous 
chaste  character  on  Jnne  8tb  when  the  law 
went  into  effect  In  other  words,  the  defend- 
ant being  charged  with  an  offense  under  the 
new  statute,  it  must  be  shown  that  the  fe- 
male named  In  the  information  was  within 
the  description  of  the  statute,  and  was  of 
previous  chaste  character  on  June  8th,  the 
day  when  the  new  statute  bemme  effective. 
Mo  such  question  is  involved  In  this  case,  and 
defendant  here  cannot  shield  himself  under 
the  plea  that,  having  had  sexual  intercourse 
with  the  prosecutrix  on  June  15th,  he  could 
not  be  charged  with  a  violation  of  her  chas- 
tity on  July  22d." 

[2]  The  appellant  complains  of  certain  rul- 
ings of  the  court  in  permitting  the  prosecu- 
trix to  explain  to  the  Jury  the  meaning  of 
certain  expressions  used  by  the  appellant  In 
letters  written  by  him  to  her.  The  given 
name  of  the  prosecutrix  was  liCona,  and  in 
certain  of  his  letters  to  her  appellant  used 


these  expressions:  "So  sorry  to  hear  of  poor 
Jane.  Take  good  care  of  her;"  "Poor  Jane. 
I  feel  BO  sorry  for  her;"  "What  if  Jane  don't 
get  sick" — and  other  like  expressions.  The 
prosecutrix  testlfled,  over  objection,  that 
"Jane"  was  a  nickname  given  to  tier  by 
appellant,  and  that  in  writing  of  Jane  he  re- 
ferred to  herself.  Other  expressions  were: 
"I  am  sending  you  ten  stamps  so  you  can  cor- 
respond oftener;"  "I  don't  have  the  stamps, 
but  will  probably  raise  them  some  way;" 
"Will  send  yon  some  stamps  for  Spokane;" 
"I  wrote  you  a  note  yesterday  expecting  to 
send  the  stamps,  but  have  had  a  deuce  of  a 
time  trying  to  raise  It  and  have  not  yet,  but 
probably  will  some  time  today "Will  send 
you  twenty  stamps  today  and  enough  for 
home  in  a  few  days."  The  prosecutrix  was 
permitted  to  testify,  -over  objection,  that 
"stamps"  meant  money.  In  another  of  his 
letters  appellant  said:  "I  think  you  was  very 
foolish  to  wait  so  long,  but  of  course  yon 
know  best"  Prosecutrix  was  permitted  to 
explain  her  understanding  of  the  meaning  of 
this  statement  She  was  also  permitted  to 
explain  the  meaning  of  the  following  state- 
ment In  one  of  appellant's  letters  to  her: 
"Ton  don't  want  to  worry  too  much  because 
you  have  quite  a  little  time,  girl.  See  how 
long  It  was  the  last  time ;  over  two  montlis, 
was  it  not?"  We  find  no  error  in  any  of 
these  rulings.  . 

Appellant  next  excepts  to  six  of  the  in- 
structions given  to  the  Jury.  We  shall  not 
set  out  these  instructions,  but  content  our- 
selves with  saying  that  we  have  read  them  in 
the  light  of  the  appellant's  exceptions,  and 
find  no  error.  Other  exceptions  made  by  ap- 
pellant have  been  reviewed,  and.  without  set- 
ting them  out  in  detail,  for  the  sake  of 
brevity,  we  are  of  the  opinion  that  they 
are  not  well  taken. 

Finding  no  prejudidat  error  In  the  case, 
the  judgment  la  affirmed. 

CROW,  O.  J.,  and  MOUNT,  FULLEBTON, 
and  PARKER,  JJ.,  concur. 

BEYNOLDS  v.  DAT  et  aL   (Now  11,743.) 
(Supreme  Court  of  Washington.   May  6,  1914J 

1.  COUETB  (fi  7*)— JUBISDICTIOM— TeANSITOBT 

Actions— Pebsonai.  Injubt  Actions. 
In  the  absence  of  statute  making  a  pet^ 
Bonal  injury  action  local,  it  is  deemed  a  traiud- 
tory  action  and  may  be  brought  wherever  awv- 
ice  can  be  had  upon  defendant 

[Ed.  Note.— For  other  cases,  see  Coarts,  Gent 
Dig.  !S  14,  16,  22-31 ;  Dec  Dig.  S  7.*] 

2.  CouBTs  (I  8*)— Jtwsnionoir— OV&HsiTOBT 
AcnoN8--CoinTT. 

Under  the  doctrine  of  comity,  rights  accm- 
ing  under  the  law  of  another  state  or  nation  are 
treated  as  valid  everywhere,  so  that  where  an 
action  accruing  la  another  state  Is  transiton'. 
find  jurisdictioD  of  the  parties  can  be  obtained 
by  service  of  process,  the  foreign  law,  if  not  con- 
trary to  the  public  policy  of  the  state  of  the  fomm 
or  to  good  morals,  and  is  not  injurious  to  the  ttato 
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of  the  forum  or  fte  citizens  will  be  recognized 
and  enforced  In  actions  ex  delicto  as  veil  as  ez 
contractu. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent- 
Dig.  ti§  18,  19;  Dec.  Dig.  §  8.*] 

3.  COUBTS  (I  8*)— JUBISDICTIOK-^ANailOBY 

Action— GoHiTT. 

Under  the  rule  of  comit);.  a  tranaitorr  ac- 
tion, Buch  as  one  for  personal  injuries,  wbica  ac- 
crued and  was  actionable  in  another  state,  ma; 
be  maintaiDed,  though  plaiotiS  could  not  have 
recovered  had  the  iojury  occurred  in  the  state 
of  the  fonun. 

[Ed.  Note.— For  other  cases,  see  Courta,  Cent. 
Dig.  H  18,  10;  Dec.  Dig.  I  8.^] 

4.  Masteb  and  Servant  ({  250^  New,  vol. 
15  Key-No.  Series)— Common-Law  Action— 
Right  to  Maintain. 

A  common-law  action  for  personal  injuries 
to  an  employ^  which  occurred  in  another  state 
and  could  have  been  enforced  therein  may  be 
maintained  in  this  state  notwithstanding  the 
Industrial  Insurance  I>aw  {Laws  1011,  c.  74), 
alwlishing  the  conunon-Iaw  remedies  of  workmen 
against  employera  on  the  ((round  that  it  is  un- 
wise and  inadequate,  section  8  of  wtiich,  how- 
ever, authorixing  a  conunon-law  action  when  the 
employer  defaults  in  paying  dues  to  the  acci- 
dent fund,  since  to  construe  the  act  as  declaring 
a  public  policy  against  such  actions  would  vio- 
late Const.  U.  S.  art.  4,  |  2,  relating  to  the 
privileges  of  the  citizens  <»  each  state. 

5.  COUBTS  tt  8*)— COMITT  BETWBBN  STATES. 

To  make  an  employe's  common-law  rem- 
edy for  personal  injuries  contrary  to  the  public 
policy  of  this  state,  so  that  it  will  not  be  en- 
forced aa  a  matter  of  comity,  where  the  cause 
of  action  accrues  in  a  state  where  it  ts  en- 
forceable, it  must  appear  that  the  common-law 
remedy  would  never  be  enforced  under  any  cir-- 
cumstancea,  if  the  cause  of  action  arose  in  this 
state. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  S8  18,  19;  Dec  Dig.  §  8.*] 

En  Banc.  Appeal  from  Superior  Court,' 
Spokane  County ;  Wm.  A.  Huneke,  Judge. 

Action  by  Michael  J.  Reynolds  against  Har- 
ry L.  Day  and  others,  copartners  doing  busi- 
ness as  the  Hercules  Mining  Company.  From 
a  judgment  for  defendants,  plaintiff  appeal& 
Reversed  and  remanded  for  further  pro- 
ceedings. 

Robertson  &  Miller,  of  Spokane,  and  Cork- 
ery  &  Corkery,  of  Toledo,  Ohio,  for  appellant. 
John  H.  Wourms,  of  Wallace,  Idaho,  and 
Graves,  Kizer  ft  Graves,  of  Spokane,  for  re- 
spondents. 

ELLIS,  J.  The  plaintiff  brought  this  ac- 
tion in  the  superior  court  of  Spokane  county 
to  recover  for  personal  Injuries  suffered  by 
him,  which  injuries  he  alleges  were  caused  by 
the  negligence  of  the  defendants  while  be  was 
in  their  employ  as  a  laborer  In  their  mine  in 
the  state  of  Idaho.  The  amended  complaint 
sets  up  an  ordinary  cause  of  action  as  at 
common  law  against  a  master  for  negligent 
Injury  to  his  servant  This  ts  followed  by  th» 
allegation :  "That  there  is  not  any  statute  or 
law  In  the  state  of  Idaho  providing  for  com- 
pulsory or  industrial  Insurance  and  the 
plaintiff  does  not  receive,  under  the  laws  of 
the  state  of  Idaho,  any  benefits,  Insurance,  or 
com|)ensatlon  on  account  of  said  Injuries  as 


provided  for  employes  under  the  laws  of  the 
state  of  Washington."  There  Is  no  all^ation 
as  to  what  Is  the  law  of  the  state  of  Idaho 
relating  to  the  maintenance  of  such  actions, 
save  the  Inference  arising  from  the  allegation 
Quoted  that  there  Is  no  statute  covering  the 
case.  A  demurrer  was  Interposed  npon  tbe 
grounds  that  the  court  had  no  jurisdiction  of 
the  subject-matter,  and  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  demnrrer  was  sustain- 
ed, and  tbe  action  dismissed  upon  the  sole 
ground,  as  expressed  in  the  court's  order,  tliat 
"the  court  has  no  jurisdiction  of  the  subject- 
matter  of  tbe  action."  The  plaintiff  ap- 
pealed. 

There  was  apparently  no  opportunity  given 
for  further  amendment  of  the  complaint  so 
as  to  set  ont  more  specifleally  the  law  of  the 
state  of  Idaho,  and  it  is  manifest  tbat,  if  the 
decision  of  the  trial  court  is  correct,  an 
amendment  in  that  particular  would  have 
been  unavailing  in  any  event  Moreover,  it 
seems  to  be  conceded  In  the  respondents' 
brief  that,  for  the  purposes  of  this  review,  it 
will  be  assumed  that  the  common  law,  as  ap- 
plied to  actions  of  this  character,  prevails  in 
the  state  of  Idaho.  Any  other  course  would 
be  obviously  unfair,  since  if  the  court  had 
overruled  the  demurrer  on  the  jurisdictional 
ground,  but  sustained  it  on  tbe  ground  of  in- 
sufBciency  of  facts,  the  appellant  doubtless 
would  have  secured  leave  to  amend. 

Tbe  respondents  contend,  and  the  trial 
court  apparently  held,  that  It  is  contrary  to 
tbe  public  policy  of  this  state  to  permit  the 
maintenance  of  an  action  of  this  character, 
and  that  this  policy  will  not  be  controlled  by 
the  rule  of  comity  so  as  to  permit  our  courts 
to.  entertain  such  an  action  upon  a  cause  aris- 
ing outside  of  this  state. 

It  is  asserted  tbat  a  policy  hostile  to  such 
an  action  as  this  Is  specifically  declared  In 
tbe  first  section  of  the  Industrial  Insurance 
Act  (Laws  of  1911,  p.  345).  That  section 
reads  as  follows:  "The  common-law  system 
governing  tbe  remedy  of  workmen  against 
employers  for  Injuries  received  In  hazardous 
work  is  Inconsistent  with  modem  Industrial 
conditions.  In  practice  it  proves  to  be  econ- 
omically unwise  and  unfair.  Its  administra- 
tion has  produced  the  result  that  little  of  the 
cost  of  tbe  employer  has  reached  the  work- 
man and  that'  little  only  at  large  expense  to 
the  public.  The  remedy  of  the  workman 
has  been  uncertain,  slow  and  Inadequate.  In- 
juries in  such  works^  formerly  occasional, 
liave  become  frequent  and  inevitable.  Tbe 
welfare  of  tbe  state  depends  npon  Its  Indus- 
triea,  and  even  more  upon  the  welfare  of  Its 
wageworkcr.  The  state  of  WashingtoD,  thne- 
f  ore,  exerdslng  herein  Its  police  and  sovereign 
power,  declares  that  all  phases  of  the  premis- 
es are  withdrawn  from  private  controversy, 
and  sure  and  certain  relief  tor  workmen,  in- 
jured in  extra  hazardous  work,  and  th«Ir 
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families  and  dependents  is  hereby  ^^vlded 
regardless  of  questions  of  fault  and  to  the 
exclusion  of  every  other  remedy,  proceeding 
or  compensation,  except  as  otherwise  provid- 
ed in  this  act;  and  to  that  end  aU  civil  ac- 
tions and  dvll  causes  of  action  for  such 
personal  injuries  and  all  Jurisdiction  of  the 
courts  of  the  state  over  such  causes  are  here- 
by abolished,  except  as  In  this  act  provided." 

[1]  In  the  absence  of  a  statute  declaring  it 
local,  an  action  for  personal  injury  Is  a  transi- 
tory action,  and  may  be  brought  wherever 
service  can  be  had  upon  the  person  responsi- 
ble for  the  injury. 

"Wherever,  by  either  the  common  law  or 
the  statute  law  of  a  state,  a  right  of  action 
has  become  fixed  and  a  legal  liability  incurred, 
that  liability  may  be  enforced  and  the  right  of 
action  pursued  in  any  court  which  has  Juris- 
diction of  such  matters  and  can  obtain  Juris- 
diction of  the  parties.  The  action  in  the  pres- 
ent case  is  in  the  nature  of  trespass  to  the  per- 
son, always  held  to  be  transitory,  and  the  ven- 
ue immaterial.  *  •  *  *  It  would  be  a  very 
dangerous  doctrine  to  establish  that,  in  all 
cases  where  the  several  states  have  substitut- 
ed the  statute  for  the  common  law,  the  liabil- 
ity can  be  enforced  in  no  other  state  but 
that  where  the  statute  was  enacted  and  the 
transaction  occurred."  Dennick  v.  Railroad 
Co.,  103  U.  S.  11,  18  (26  L.  Ed.  439);  40  Oyc. 
106;  22  Am.  &  Eng.  Bncyc.  of  £aw  (2d  Ed.) 
pp.  1379,  1380. 

[2]  Under  the  rule  of  comity,  rights  which 
have  accrued  by  the  law  of  another  state  or 
nation  are  treated  as  valid  everywhere. 
When  the  action  is  transitory  and  the  Juris- 
diction of  the  parties  can  be  obtained  by 
service  of  process,  the  foreign  law,  if  not  con- 
trary to  the  public  policy  of  the  state  where 
the  action  is  brought,  nor  contrary  to  ab- 
stract Justice  nor  pure  morals  nor  calculated 
to  Injure  the  state  or  Its  citizens,  will  be  rec- 
ognized and  enforced.  This  rule  applies  alike 
to  actions  ex  contractu  and  actions  ex  delicto. 
In  all  such  cases,  the  right  to  recover  is  gov- 
erned by  the  lex  loci  and  not  by  the  lex  fori. 
In  an  action  where  the  Injury  occurred  in 
Montana  and  the  suit  was  brought  in  Minne- 
sota, the  laws  of  the  two  Jurisdictions  being 
different  as  to  the  measure  and  amount  of 
recovery,  the  Supreme  Court  of  the  United 
States,  io  an  opinion  delivered  by  the  present 
chief  Justice,  quotes  with  approval  from  Her- 
rick  V.  Minneapolis  &  St  Louis  R.  Co.,  31 
Minn.  11,  16  N.  W.  418,  47  Am.  Rep.  771,  as 
follows:  "But  it  by  no  means  follows  that, 
because  the  statute  of  one  state  differs  from 
tbe  law  of  another  state,  therefore  it  would 
be  h^  contrary  to  tbe  policy  of  the  laws  of 
tbe  latter  state.  Every  day  our  courts  are 
enforcing  rights  under  for^gn  contracts 
where  tbe  lex  lod  contractos  and  the  lex  fori 
are  altcHtetber  dlflCerent,  and  yet  we  construe 
tbeae  contracts  and  enfMw  rights  under 
tbem  according  to  their  force  and  effect  un- 
der tbe  laws  of  the  state  where  made.  To 


Justify  a  'court  in  refusing  to  enforce  a  right 
of  action  which  accrued  under  tlie  law  of  an- 
other state,  because  against  tbe  policy  of  our 
laws,  It  must  appear  that  it  is  against  good 
morals  or  natural  Justice,  or  that,  for  some 
other  such  reason,  the  enforcement  of  it 
would  be  prejudicial  to  the  general  interests 
of  our  own  dtizens" — adding:  "The  contract 
of  employment  was  made  In  Montana,  and 
the  accident  occurred  in  that  state,  while  tbe 
suit  was  brought  In  Minnesota.  We  think 
there  was  no  error  in  holding  that  the  right  to 
recover  was  governed  by  the  lex  lod,  and  not 
by  the  lex  forL"  Northern  Fadfic  Railroad 
V.  Babcock,  154  U.  S.  190,  198,  109,  14  Sup. 
Ct  978,  981  (38  U  Ed.  958). 

The  Supreme  Court  of  Illinois  has  clearly 
stated  the  same  rule.  "Actions  not  penal,  but 
for  pecuniary  damages  for  torts  or  dvil  in* 
Juries  to  the  person  or  property,  are  transi- 
tory, and,  If  actionable  where  committed.  In 
general  may  be  maintained  In  any  Jurisdic- 
tion in  which  the  defendant  can  be  legally 
served  with  process.  We  think  it  well  set- 
tled that,  without  regard  to  the  rule  which 
may  obtain  as  to  a  cause  of  action  which  ac- 
crued under  the  laws  of  a  separate  and  dis- 
tinct nation,  a  right  of  action  which  has  accru- 
ed under  the  statute  of  a  sister  state  of  the 
Union  will  be  enforced  by  the  courts  of  an- 
other state  of  the  Union,  unless  against  good 
morals,  natural  Justice,  or  the  general  inter- 
est of  the  citizens  of  the  state  in  which  the 
action  is  brought"  Chicago  &  E.  I.  R.  Co.  v. 
Rouse,  178  111.  132,  135,  52  N.  E.  951,  952  (44 
L.  R.  A.  410);  Stewart  v.  Baltimoi%  &  Ohio  B. 
R.  Co.,  168  U.  S.  445,  449,  18  Sup.  Ct  106,  42 
L.  Ed.  637;  Herrtck  v.  Minneapolis  A  St 
Louis  R,  Co.,  31  Minn.  11.  16  N.  W.  413,  47 
Am.  Rep.  771;  Morris  v.  Chicago,  R.  I.  &  P. 
Co.,  65  Iowa,  727.  23  N.  W.  143,  64  Am.  Rep. 
39;  Higglns  v.  Central  N.  E.  &  W.  R.  Co.,  155 
Mass.  176,  29  N.  E.  534,  31  Am.  St  Rep.  544; 
Railway  Co.  v.  Lewis,  89  Tenn.  235,  14  S.  W. 
603;  Storey,  Conflict  of  Laws  (8th  Ed.)  p.  846. 
note  A;  Dicey,  Conflict  of  Laws  (Am.  Notes) 
pp.  667,  668. 

[3]  This  rule  applies  even  though  the  plain- 
tiff could  not  have  recovered  had  the  injury 
occurred  in  the  state  of  the  forum.  Walsh  v. 
New  York  &  N.  E.  It  Co.,  160  Mass.  571,  36 
N.  E.  584,  39  Am.  St  Rep.  .514. 

[4]  Measured  by  these  prindples,  is  tbe 
spirit  of  the  Industrial  Insurance  Law  so  an- 
tagonistic to  the  common-law  action  as  to 
warrant  a  denial  of  Jurisdiction  in  our  courts 
of  a  case  such  as  this?  There  Is  nothing 
penal  in  the  common-law  action,  nor  any- 
thing contrary  to  good  morals  or  natural  Jua- 
tlce,  nor  is  It,  for  any  cognate  reason,  preju- 
dicial to  the  general  Interests  of  onr  dtizens. 
That  the  L^slature  did  not  so  r^rd  It  is 
evidenced  by  Its  preservation  in  all  cases  save 
those  for  injury  in  "extra  hazardous  work" 
and  tbe  pcrmlsdon  of  its  application  under 
certain  coDdltlons  even  in  such  cases. 

The  respondents*  position  Is  clearly  and 
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forcibly  stated  ,ln  Oulr  brief  as  follows: 
"The  amended  complaint  leares  us  somewhat 
In  the  dark  as  to  what  is  the  law  of  Idaho  on 
the  subject  of  compensation  to  Injured  work- 
men. It  merely  pleads  that  there  is  no  stat- 
ute in  Idaho  providing  for  compulsory  or  in- 
dustrial Insurance.  No  statute  of  Idaho  gov- 
erning the  subject  being  plMded,  and  the 
state  of  the- law  there  being  not  more  spe- 
dffcally  alleged,  we  presume  that  die  courts 
will  assume  that  the  common  law  iwevalls  in 
Idataa  Now  the  common-Uw  system  of  com- 
pensating Injured  workmen  is  particularly 
and  eo  nomine  contemned  by  the  Industrial 
Insurance  Act  It  Is  declared  to  be  econom- 
ically unwise  and  unfair.'  It  is  said  that  'its 
administration  has  produced  the  result  that 
little  of  the  cost  of  the  employer  has  reached 
the  workmen,  and  that  little  only  at  large 
expense  to  the  puMic.*  Because  of  the  un- 
wisdom of  the  common-law  ^stem  in  that 
behalf,  the  state  of  Washington,  it  is  declar- 
ed, has  withdrawn  the  compensation  of  In- 
jured workmen  'from  private  controversy' 
and  has  abolished  'all  civil  actions  and  civil 
causes  of  action  for  such  personal  Injury  and 
all  jurisdiction  of  the  courts  of  the  state' 
thereover.  If  this  be  not  the  declaration  of  a 
policy  utterly  antagonistic  and  oi^sed  in  Its 
every  notion  and  theory  to  the  common  law, 
it  la  Impossible  to  frame  such  a  declaration." 

Concediog  the  premises  with  the  excep- 
tions made  by  the  statute  itself,  the  conclu- 
sion does  not  follow.  The  hostility  of  our 
law  is  not  directed  against  the  remedial 
purpose  of  the  commoD  law.  It  extends  that 
purpose  to  cases  not  reached  by  the  common- 
law  action.  The  rule  of  the  common  law  is 
contemued,  not  because  it  furnishes  a  reme- 
dy, but  because  the  remedy  Is  deemed  Inade- 
quate. This  is  far  from  a  declaration  of  poli- 
cy wfaldi  would  refuse  that  remedy  where 
that  remedy  is  the  only  alternative.  There 
Is  nothing  In  the  Employers'  Liability  Act 
so  hostile  to  the  common-law  remedy  as  to 
deny  any  remedy  where  the  circumstances 
will  permit  the  application  of  no  remedy  save 
that  of  the  common  law.  The  assertion  that 
our  law  declares  a  policy  "utterly  antagonis- 
tio  and  opposed  In  Its  every  notion  and  theory 
to  the  common  law"  Is  more  rhetorical  than 
exact  It  is  true -only  in  a  qualified  sense. 
Our  law  Is  not  opposed  to  the  common-law 
theory  of  recompense  for  injury.  It  is  only 
opposed  to  the  common-law  assumption  that 
a  suit  at  law  furnishes  adequate  recompense. 
Such  a  policy  is  certainly  not  contrary  to  the 
giving  of  any  remedy  merely  because  the 
only  remedy  possible  is  deemed  inadequate. 
Our  statute  was  never  intended  to  declare 
that,  because  workmen  Injured  in  this  state 
receive  compensation  without  suit,  it  is 
against  the  public  policy  of  this  state  that 
workmen  injured  outside  of  the  state,  and 
where  the  common  law  jtrevails,  should  re- 
ceive any  compensation. 

The  expense  to  our  taxpayers  and  the  In- 


convenl^ce  to  our  courts  which  would  result 
from  entertaining  suits  upon  causes  of  action 
arising  in  other  jurisdictions  la  advanced  as 
another  reason  why  the  rule  of  comity  should 
not  prevail  in  sudi  cases.  It  is  pointed  out 
that  one  of  the  motltes  for  the  passage  of  the 
Industrial  Insurance  Act  was  to  avoid  the 
expense  Imposed  by  the  operation  of  the  com- 
mon-law system  of  compoasation.  It  la 
claimed  that  this  policy  la  ^own  In  the  pre- 
amble <tt  the  act,  where  It  is  said  that  the 
adminl8tratl<m  of  that  system  haa  beai  "at 
large  expmse  to  the  pubUc."  To  our  minds 
this  hardly  Juatifles  the  respondents*  concln- 
ston.  Sttdi  acUons  are  still  maintained  in 
this  state,  where  tbe  cause  of  action  arises 
in  this  state,  even  in  cases  foiling  within  the 
purview  of  the  Industrial  Insurance  Act, 
when  the  employer  is  in  defiiult  in  any  pay- 
ment due  from  him  to  the  acddent  fund.  In- 
dustrial Insurance  Act,  S  8;  Laws  of  1911* 
302.  In  State  ex  rel.  Baker,  etc.,  R.  Co.  v. 
Kichols,  61  Wash.  ei9,  621,  99  Paa  876 
(though,  as  there  indicated,  the  question  of 
comity  was  not  really  involved,  but  only  a 
question  of  statutory  construction),  it  was 
pointed  out  that  public  policy  is  dependent 
upon  our  own  laws,  while  comity  is  based 
upon  the  laws  of  other  states  or  countries. 
In  that  case  it  is  well  stated  that:  "Comity 
depends  not  alone  upon  a  disposition  to  favor 
the  citizen  of  another  state  or  country,  but 
rests  upon  well-settled  principles  of  practice, 
expediency,  and  convenience.  It  Is  a  rule 
recognized  by  courts  and  applied  within 
bounds  of  discretion.  It  is  based  upon  the 
statute  law  or  decisions  of  courts  of  general 
jurisdiction  of  other  states  or  countries,  rath- 
er than  our  own.  These  will  be  recognized 
and  given  force  if  it  be  found  that  they  do 
not  conflict  with  the  local  law,  inflict  an  in- 
justice on  our  own  citizens,  or  violate  the 
public  policy  of  the  state." 

Unquestionably,  before  the  Industrial  In- 
surance Act  was  passed,  our  courts  would 
have  entertained  this  action  under  the  rule 
of  comity  so  defined.  Can  it  be  said  with 
any  show  of  reason  that,  because  our  courts 
have  been  relieved  of  much  of  this  character 
of  litigation  when  arising  between  our  own 
citizens  and  on  causes  originating  in  our 
own  state,  there  is  now  such  an  overpowering 
Inconvenience  as  to  moke  it  inexpedient  to 
entertain  jurisdiction  of  a  cause  of  action 
arising  in  another  state  which  would  have 
been  entertained  but  for  that  relief?  Every 
trial  of  a  case  of  whic4i  jurisdiction  is  taken 
by  comity  adds  just  that  much  to  th^  burden 
of  taxation.  That  fact,  however,  Is  only  val- 
id as  an  argument  against  the  Indulgence  ct 
the  principle  of  comity  in  any  case.  It  haa 
no  peculiar  ajqiilication  to  cases  of  this  kind. 

[6]  There  is  another  consideration  whldi 
presents  an  Insuperable  obstacle  to  the  re- 
spondents* position.  In  order  tiD  make  the 
common-law  remedy  so  contrary  to  the  pub- 
lic policy  of  this  state  that  it  will  not  be  en* 


Digitized  by  Google 


Wasb.) 


SMITH  T.  NORTHERN  PAC.  RT.  CO. 


685 


forced  as  a  matter  of  comity.  It  must  appear 
that  the  common-law  remedy  wlU  never  be 
enforced  under  any  circumstances  where  the 
cause  of  action  arises  in  this  state  between 
our  own  citizens.  We  again  Impress  the  fact 
that  the  common-law  action  may  still  be 
maintained  and  Its  remedy  enforced  as 
against  an  employer  In  this  state  In  all  cases 
not  specifically  covered  by  the  Industrial  In- 
Burance  Act  Moreover,  the  Industrial  Insur- 
ance Act,  upon  which  the  respondents  rely 
as  the  sole  manifestation  of  a  public  policy 
of  this  state  Inimical  to  the  common-law  ac- 
tion, expressly  excepts  cases  where  the  em- 
ployer Is  in  default  In  his  contribution  to  the 
statutory  Insurance  fund.  We  have  held  that 
such  payment  la  a  matter  of  affirmative  de- 
fense which  must  be  pleaded  and  proved  in 
order  to  defeat  an  action  at  law  against  the 
employer  for  injury  to  his  employft.  Acres 
V.  Frederick  &  Nelson,  Ina,  140  Pac.  370. 
This  negatives  any  such  hostlUty  of  our  pub- 
lic policy  to  the  common-law  action,  even 
In  cases  arising  In  this  state  and  within  the 
purview  of  the  act,  as  to  override  the  rule  of 
comity  in  favor  of  a  cause  of  action  arising 
Sn  a  Jurisdiction  where  there  is  no  statute 
creating  such  a  fund  or  providing  any  other 
remedy  than  that  of  the  common  law.  To 
construe  our  statute  as  declaring  such- a  pub- 
lic policy  as  that  claimed  would,  aside  from 
any  rule  of  comity,  render  it  subject  to  the 
ban  of  section  2,  art  4,  of  the  federal  Con- 
stitution. It  would  deny  to  the  citizens  of 
other  states  the  same  privileges  which  it  ac- 
cords to  our  own  citizras  in  like  circum- 
stances. 

"In  the  decision  of  the  merits  of  the  case, 
there  are  some  fundamental  principles  which 
are  of  controlling  effect  The  right  to  sue 
and  defend  In  the  courts  Is  the  alternative  of 
force.  In  an  organized  society  it  Is  the  right 
conservative  of  all  other  rights,  and  lies  at 
the  foundation  of  orderly  government  It  is 
one  of  the  highest  and  most  essential  prlvl- 
leges  of  cItlzen8hiI^  and  must  be  aUowed  by 
eadi  state  to  the  dtisens  of  all  other  states 
to  the  precise  extent  that  It  Is  allowed  to  Its 
own  (dtlzens.  Equalltj  of  treatment  In  this 
respect  Is  not  left  to  depoid  npon  comity  be- 
tween the  states,  bat  is  granted  and  protect- 
ed the  federal  Constitntion."  Chambers 
V.  Baltimore  ft  Ohio  B.  B..  207  U.  S.  142. 148, 
28  Sup.  Ct  34,  35  <S2  L.  Bd.  148);  Coin  v. 
Cannlngfaam,  133  U.  S.  107,  10  Sup.  Gt  260, 
88  Ed.  638;  Corfield  t.  Cktryell,  4  Wash.  C. 
a  871«  381.  Fed.  Gas.  Na  3.28a 

The  Legtelature  never  intended  the  act  in 
question  to  infringe  the  broad  rale  of  comity 
as  heretofore  recognised  by  the  highest 
courts  both  state  and  fbderaL  To  give  the 
act  that  effect  would  wantonly  endanger  Its 
constltotionality. 

The  judgment  is  reversed,  and  the  cause 
is  ronanded,  with,  direction  to  permit  an 
amendment  of  the  complaint  so  as  to  plead 


the  law  of  Idaho  ai^Ucable  ia  sudi  a  case, 
and  for  further  proceedings. 

OBOW,  a  J.,  and  MAIN,  GOSB.  PABKER. 
and  FULLBBTON,  J  J.,  concur. 


(79  WaFb.  448) 

SMITH  v.  NORTHERN  PAa  BY.  00. 
(No.  11,523.) 

(Supreme  Court  of  Washington.  May  6, 1914.) 

1.  Masteb  and  Sebvant  (I  256*)— Pleading 
— Federal  Euflotebs'  Liability  act. 

A  complaint,  in  an  action  for  injarier  to 
a  railroad  employ^,  which  alleged  that  the  rail- 
road comDaoy  owned  and  operated  an  interstate 
system  of  railways,  with  several  branches,  en- 

fiaged  in  commerce  between  the  several  states 
rom  Minnesota  to  Puget  Sound  and  Oregon, 
and  that  one  of  its  branches  extended  out  of 
the  city  of  Tacoma  southeasterly,  on  which  the 
accident  to  the  employ^  happened,  sufficiently 
alleged  that  the  branch  line  on  which  the  ac- 
cident happened  web  used  in  carrying  bn  inter- 
state commerce,  within  the  federal  Employers' 
Liability  Act. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  CenL  Dig.  H  809-812,  815;  Dec.  Dig. 
S  256.*] 

2.  Appeal  and  Erbob  (S  171*)— Questioks 
Reviewable— Thbobt  of  Case. 

Where  a  trial  proceeded  on  the  theory  that 
a  recovery  was  sought  by  plaintiff  under  the 
federal  Employers'  Liability  Act,  and  the  court 
charged,  without  exception,  that  it  waa  conceded 
by  t>oth  parties  that  defendant  was  engaged  in 
interstate  commerce,  and  the  question  of  the 
sufficiency  of  the  complaint  to  state  a  cause 
of  action  under  that  act  was  not  raised  In  the 
trial  court,  the  question  could  not  be  raised  In 
the  Supreme  Court  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  fS  1053-10^  Hm,  106T, 
1161-1165;  Dec.  Dig.  S  171.*1 

3.  Masteb  and  Sebvant  (S  286*)— Injttbt  to 
Sebvant— Evidence— Question  fob  Jubt, 

Where,  in  an  action  for  injuries  to  a  mem< 
ber  of  a  railroad  bridge  crew,  struck  by  a  pile, 
there  was  evideoce  that,  when  the  pile  swung 
from  one  side  of  the  track  to  the  other,  it  was 
sufficiently  high  to  swing  clear  of  plaintiff  had 
the  engineer  operating  the  pile  driver  engine 
held  onto  the  line,  as  it  waa  hia  do^  to  do,  un- 
less ha  received  a  signal  from  the  signalman  to 
let  go,  that  he  let  go  of  the  line  without  a  sig- 
nal, and  that  because  thereof  the  pile  fell  on 
plaintiff,  there  was  evidence  Jastifyiag  an  infer- 
ence that  the  engineer  dropped  the  pile,  so  as 
to  justify  a  submission  to  the  jury  oi  the  issue 
of  the  employer's  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ft|  1001,  1006,  1008.  1010- 
1015,  1017-1033.  1036-1M2,  1044,  1046-1060; 
Dec.  Dig.  i  286.*} 

4.  Daicagbs  (S  34*)— Pxbsonai.  Ihjubibb— 

Measube  or  Damages. 

Where  a  person  receives  an  Injury  throogb 
the  negligence  of  another,  and  the  injury  is  sub- 
sequently aggravated,  and  a  recovery  retarded, 
through  some  accident  not  the  result  of  want  of 
ordinary  care  of  the  person  injured,  he  may  re- 
cover for  the  entire  injury. 

[Ed.  Note. — For  other  cases,  see  Damages^ 
Cent.  Dig.  I  43;  Dec.  Dig.  {  34.*] 

5.  Trial  <$  115*)— Conduct  of  Tbiaj>-Di8- 
cbetion  of  Trial  Codbt. 

The  trial  court  may,  io  its  discretion,  deny 
the  right  of  counsel  for  either  party  to  read  ex- 
tracts from  the  testimony  of  a  witness  when 
arguing  the  case  to  the  jury,  or  deny  a  request 
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to  have  the  steDograpIier  read  the  extracts  from 

his  shorthand  notes. 

[Ed.  Note.— For  other  caaes,  see  Trial,  Cent 
Dig.  8§  279-283,  295,  2S8;  Dec  Dig.  $  116.»] 

6.  Damages  (I  132*)— Pebsonai.  Injubibs— 

Excessive  Damages. 

Where  one  sustaioiDg  a  fracture  of  the 
femur  of  the  left  leg  wag  confined  in  a  hospital 
for  several  weeks,  and  the  leg  was  shortened 
and  deformed,  but  plaintiff's  physical  health  re- 
mained otherwise  good,  a  verdict  for  $15,000 
was  excessive,  and  must  be  reduced  to  flO,000. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §§  372-385,  396;  Dec.  Dig.  {  132.'] 

Department  2.  Appeal  from  Superior  Court, 
Pierce  County;  E.  M.  Card,  Judge. 

Action  by  Joe  Smith  against  the  Northern 
PncfQc  Railway  CompaDy.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Conditional- 
ly afQrmed. 

Geo.  T.  Beld,  J.  W.  Quick,  and  Ll  B.  da 
Ponte,  all  of  Tacoma,  for  appellant.  Govnor 
Teats.  Leo  Teats,  and  Balph  Teats,  all  ot 
Taconia,  for  respondent 

FULIiERTON,  J.  The  respondent,  plaintiff 
below,  brought  this  action  against  the  appel- 
lant railway  company,  under  the  federal  Em- 
ployers* Liability  Act.  to  recover  for  personal 
injuries  suffered  by  him  while  in  the  appel- 
lant's service  as  a  member  of  Its  bridge  crew. 
At  tlie  trial  the  Superior  court  refused  to 
direct  a  verdict  in  the  appellant's  favor,  and 
the  Jury  returned  a  verdict  for  the  respond- 
ent Id  the  sum  of  $15,000.  Judgment  was 
afterwards  entered  on  the  verdict,  and  this 
appeal  taken  therefrom. 

At  the  time  of  the  accident  giving  rise  to 
the  Injury  the  appellant  was  engaged  in  re- 
pairing a  bridge  extending  across  a  stream 
on  one  of  its  branch  lines.  The  repair  work 
necessitated  the  driving  of  piles.  Timbers 
suitable  for  piling  were  hauled  by  the  appel- 
lant and  unloaded  alongside  of  the  railway 
tracl£  a  short  distance  back  from  the  margin 
of  the  stream.  The  respondent's  duty  was  to 
cut  the  timbers  into  proper  lengths  for  use 
as  piles,  and  prepare  the  points  and  heads 
for  driving.  The  work  of  driving  the  plies 
was  carried  on  as  the  respondent  prepared 
them  fbr  ii8&  To  drive  the  piles,  the  appel- 
lant used  a  idle  driver  fastened  upon  a  flat 
car,  which  car  was  moved  forward  and  back 
along  the  railway  track  by  means  of  a  loco- 
motive engine.  The  uprights  or  leads  of  the 
pile  driver  were  35  feet  in  height,  while  the 
piles  then  being  driven  were  66  feet  long. 
To  pick  up  a  pile  for  drlTlng,  the  car  con- 
taining the  pile  driver  was  moved  along  the 
railway  track  to  a  point  opposite  the  pile  and 
stopped,  or.  Id  technical  parlance,  spotted. 
The  cable  of  the  pUe  driver  which  passed  over 
ttie  top  of  the  leads  was  then  fiistened  to  the 
pile,  and,  by  means  of  the  engine  whldi  op- 
erated the  pile  driver,  the  pile  was  hanled  up 
between  the  leads  into  an  upr^ht  position. 
As  the  piles  Id  this  instance  were  some  20 
feet  longer  than  the  leads  of  the  iHle  driver. 


it  was  accessary,  In  order  that  the  [dies 
might  be  clear  of  the  trac^  wben  placed  be- 
tween the  leads,  to  fasten  the  cable  some 
20  feet  back  from  the  top  or  heavy  end  of 
the  pile.  A  pile  was  being  picked  up  In  the 
manner  described  at  the  time  the  respondent 
was  Injured.  He  assisted  In  fostening  the 
cable  to  a  pile  and  moved  across  to  the  op- 
posite side  of  the  track  from  the  pile  when 
a  signal  to  hoist  was  given  the  engineer  op- 
erating the  pile  driver  engine.  After  the  end 
of  the  pile  had  been  hoisted  to  a  height  of 
some  10  or  12  feet,  It  suddenly  swung  over 
to  the  side  of  the  track  on  which  the  respond- 
ent was  standing,  where  It  struck  the  re- 
spondent and  caused  the  injuries  for  which 
he  sues. 

[1 , 2]  Noticing  the  errors  assigned  In  the 
order  in  which  the  appellant  presents  them.  It 
Is  first  contended  that  there  is  no  allegation 
In  the  complaint,  or  proof  in  the  record,  that 
the  branch  line  of  the  appellant's'  railway,  on 
which  the  accident  happened,  was  used  by  it 
In  Its  bustness  of  carrying  on  interstate  com- 
merce. But,  while  the  allegation  of  the  com- 
plaint was  not  as  full  In  this  respect  as  it 
could  have  been  made,  we  think  it  sufficient 
as  against  an  objection  raised  for  the  first 
time  by  motion  for  an  Instructed  verdict.  In 
the  complaint  it  Is  alleged  that  the  api>el1ant 
"Is  at  this  time,  and  was  at  all  the  tlme« 
herein  mentioned,  a  corporation  organized 
and  existing  under  the  laws  of  the  state  of 
Wisconsin,  owning  and  operating  an  inter- 
state system  of  railways,  with  several 
branches  in  the  western  part  of  the  state  of 
Washington,  engaged  in  commerce  between 
the  several  states  from  Minnesota  to  Pnget 
Sound  'and  Oregon,"  and  that  one  of  its 
branch  lines  extended  "out  of  the  city  of 
Tacoma  southeasterly,  herein  called  the 
Wllkeson  branch,"  on  which  the  accident  to 
the  respondent  happened.  It  is  true,  as  the 
appellant  argues,  there  is  no  direct  allega> 
tlon  In  the  complaint  that  the  so-called 
Wilkeson  branch  was,  at  the  time  of  the  in- 
jury, used  by  the  appellant  in  Interstate  com- 
merce; but  we  think  it  is  clearly  so  Infer- 
able from  the  other  facts  alleged.  While  the 
language  might  have  been  better  chosen,  it  Is 
plain  that  the  pleader  meant  to  allege,  and 
would  be  commonly  understood  as  alleging, 
that  the  interstate  system,  as  well  as  tbe  sev- 
eral branches  mentioned,  were  used  by  the 
appellant  In  Its  business  of  Interstate  com< 
merce.  Moreover,  the  record  discloses  that 
the  trial  proceeded  throughout  on  this  theory. 
The  motion  for  a  directed  v«rdlct,  whldi  Is 
now  thought  to  have  raised  tiie  gnestimi,  was 
Couched  in  lai^nage  so  general  as  not  to  call 
attention  to  the  particular  anestion,  and  was, 
furthermore,  snbmltted  without  ailment: 
and  Indeed  the  court  charged  the  Jury,  with- 
out exception  from  the  appellant,  that  the 
fact  that  the  appellant  waa  engaged  Id  in- 
terstate commerce  on  this  branch  of  Its  road 
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was  conceded  by  both  parties.  This  be- 
ing true,  It  la  too  late  to  urge  the  qneBtion  in 

this  court. 

The  allegations  of  the  eomptalot  In  the  re- 
rqiect  mentioned  were  admitted  In  the  answer, 
and,  since  we  bold  them  safficlent,  it  was, 
of  coarse,  not  necessary  that  proof  thereof  be 
tendered  or  made. 

[3]  It  is  next  contended  that  the  evidence 
faUed  to  show  negligence  on  the  part  of  the 
appellant.  Bnt  we  think  the  most  that  the 
ap[>ellant  can  claim  on  this  branch  of  the 
case  Is  that  the  evidence  was  In  dispute.  The 
evidaice  on  the  part  of  the  respondeat  teaded 
to  show  that,  when  the  pile  swung  from  the 
one  side  of  the  track  to  the  other,  It  was  snf- 
flclently  high  to  have  swung  clear  of  the  re- 
spondent had  the  engineer  operating  the  pile 
driver  engine  held  on  to  the  line;  that  it  was 
his  duty  to  hold  the  line,  unless  he  received 
a  signal  from  the  signalman,  directing  the 
operations,  to  let  go;  that  he  let  go  of  tlie 
line  without  such  a  signal;  and  It  was  be- 
cause of  his  neglect  of  his  duty  In  this  respect 
that  the  pile  fell  upon  the  respondent  Stress 
is  laid  on  the  fact  that  no  one  was  able  to  tes- 
tify directly  that  they  saw  the  pile  dropped 
by  the  engineer.  But  the  conclusion  was  in- 
ferable from  other  facts  shown,  and  this  Jus- 
tified the  trial  court  in  submitting  the  ques- 
tion to  the  Jary. 

[4]  The  respondent,  among  other  Injuries, 
sustained  a  fracture  of  the  femur  of  the  left 
leg.  When  still  In  the  hospital,  although  go- 
ing about  on  crutches,  he  fell  while  attempt- 
ing to  descend  a  stairway  and  refractured 
the  bone  at  the  place  of  the  original  fracture. 
This  accident  confined  him  to  his  bed  for  an 
additional  11  weeks,  and  correspondingly  in- 
creased bis  sufferings  and  delayed  his  recov- 
ery. The  appellant  Introduced  evidence  tend- 
ing to  show  that  the  respondent  was  In  an 
intoxicated  condition  at  the  time  of  the  sec- 
ond fracture,  and  that  such  fracture  was  the 
direct  and  proximate  result  of  his  intoxicat- 
ed condition.  In  its  charge  to  the  jury  upoQ 
this  question  the  court  Instructed  them  that; 
if  they  found  that  the  respondent  was  In  an 
intoxicated  condition  at  the  time  he  received 
his  second  injury,  and  that  such  condition 
was  the  direct  and  proximate  cause  of  such 
second  injury,  then  the  appellant  would  not 
be  liable  in  damages  for  the  additional  suf- 
fering and  delay  in  recovery  caused  thereby, 
but  would  be  liable  only  for  such  damages  as 
were  the  direct  and  proximate  result  of  the 
original  Injury,  adding  thereto  that,  if  they 
found  that  the  respondent  was  intoxicated  at 
the  time  he  fell  and  fractured  his  leg  the  sec- 
ond time,  but  that  his  fall  was  not  the  result 
of  his  intoxicated  condition,  then  they  should 
disregard  such  fact  in  making  up  their  ver- 
dict 

Error  Is  assigned  on  the  last  part  of  the 
instruction;  but  manifestly  It  is  a  correct 
statement  of  the  law.  If  a  person  receives 
ua  Injury  through  the  negligent  act  of  an- 
otner,  ttDd  tbb  injurjr  IsAftawards  aggitevat- 


ed,  and  a  recovery  retarded,  through  some 
accident  not  the  result  of  want  of  ordinary 
care  on  the  part  of  the  injured  person,  he 
may  recover  for  the  entire  injury  sustained, 
as  the  law  regards  the  probability  of  such 
aggravation  as  a  sequence  and  natural  result 
likely  to  flow  from  the  original  injury. 

It]  In  the  course  of  the  argument  to  the 
Jury,  one  of  the  attorneys  for  the  respondent 
made  statements  to  the  effect  that  there  was 
no  evidence  before  them  concerning  a  particu- 
lar fact  The  attorney  for  the  appellant  had 
the  stenographer  in  attendance  upon  the 
court  transcribe  extracts  from  the  testimony 
of  a  certain  witness,  and,  when  arguing  the 
appellant's  case  to  the  Jury,  sought  to  read 
these  extracts  as  controverting  the  attorney's 
statements.  An  objection  was  made  to  the 
reading  of  the  extracts,  unless  the  whole  of 
the  evidence  of  the  witness  should  be  read. 
The  court  sustained  the  objection,  whereupon 
the  attorney  requested  that  the  stenographer 
read  the  parts  transcribed  from  bis  short- 
hand notes,  which  request  was  also  denied 
by  the  court  These  rulings  are  assigned  as 
error;  but  we  do  not  think  them  so.  How 
many  times  a  witness  may  be  recalled  on  a 
particular  matter,  or  how  many  times  his 
evidence  may  be  repeated  to  the.  Jury,  rests 
In  the  sound  discretion  of  the  court  to  be  re- 
viewed only  for  abuse.  Here  we  find  no 
abuse  of  discretion.  The  attorney  was  not 
denied  the  right  to  refresh  his  memory  sfrom 
the  stenographic,  notes,  or  from  any  memo* 
randum  he  may  have  made  of  tbe  evidence 
otherwise,  nor  was  he  denied  the  right  of 
stating  to  the  Jury  his  remembrance  of  the 
testimony  of  any  witness,  nor  from  drawing 
any  deduction  or  conclusion  he  chose  to  draw 
therefrom.  He  was  denied  only  the  right  to 
doing  what  amounted  virtuallj'  to  a  recall  of 
the  witness  and  have  him  repeat  to  the  Jury 
what  he  had  testified  on  a  particular  matter. 
Doubtless  In  the  interests  of  truth  and  Jus- 
tice the  trial  Judge  may  permit  such  a  prac- 
tice ;  but  it  does  not  belong  to  either  litigant 
to  demand  It  as  an  absolute  right 

[•J  Lastly,  it  Is  contended  that  the  verdict 
is  excessive,  and  with  this  contention  we  are 
constrained  to  agree.  Unquestionably  the 
respondent's  injuries  were  severe,  and  he  has 
suffered  ma<^  because  thereof.  But  neverthe- ' 
less  we  think  the  verdict  ought  not  to  be  al- 
lowed to  stand  for  the  amount  returned 
the  Jury.  The  resultant  effect  of  the  Injury 
Is  a  shortened  and  otherwise  deformed  leg, 
which  will  probably  not  permit  the  respond- 
ent to  engage  in  the  avocations  followed  by 
him  prior  to  his  Injury.  But  his  physical 
health  Is  otherwise  good,  and,  as  we  said  in 
passing  upon  a  similar  injury,  there  are  avo- 
cations open  to  him  which  he  may  still  pur- 
sue. In  finding  the  amount  of  the  recovery 
this  is  a  proper  consideration  and  seemingly 
the  Jury,  which  gave  but  30  minutes  to  a  con- 
sideration of  the  case,  did  not  sufilciently 
consider  It 

Tbe  judgment  appealed  from  will  there- 
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fore  be  reversed,  and  the  cause  remanded, 
with  iiiBtnietloiis  to  grant  a  new  trial,  unless 
the  respondent  will  In  writing,  within  30 
days  after  the  remittitur  from  this  court 
reaches  the  trial  court,  consent  to  a  judg- 
ment of  $10,000.  If  he  so  CQQsents,  judgment 
shall  be  entered  in  his  favor  for  that  sum. 
If  he  fails  to  consent  within  the  time  named, 
a  BBW  trial  will  be  granted. 

CROW,  C.  J.,  and  MOUNT,  UOBRIS,  and 
PABEEB,  J3^  concur. 


<79  Wash.  456) 
BRADLEY  v.  SPOKANE  A  I.  E.  R.  CO. 
(No.  11,525.) 
(Supreme  Court  of  Waahington.   May  5.  1914.) 

1.  Dedication  <g  53*)— PLAiTEn  Stekets  — 
Reservation  of  Fee. 

A  dedication  to  the  public  of  platted  streets 
and  alleys  glvta  the  public  only  an  easement  of 
use,  and  does  not  veat  in  it  the  fee,  which  re- 
maiQs  in  the  dedicators  as  owners  of  the  lots, 
BO  that  words  in  terms  reserving  the  fee  to  the 
dedicatoi:?  are  mere  surplusage. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  S  96 ;  Dec.  Dig.  S  53.*] 

2.  BouNDABiES  (I  20*)— Platted  Streets  — 
Reservation— Seb  YIN  a  Titles  to  Streets 
AND  Lots. 

Where  the  dedicators  of  platted  streets  and 
alleys  expresidy  reserve  the  fee,  a  warranty  deed 
of  the  lota  according  to  the  plat,  without  reser* 
vatioD  or  exception,  will  still  pass  the  fee  to  the 
streets. 

[Ed.  Note.— For  other  casea,  see  Boundaries, 
Cent  Dig.  S|  123-130,  132;  Dec.  Dig.  S  20.*] 
8.  DEnrcATiON  (g  65*)— Platted  Streets  — 

Void  Reservation. 

Reservation  in  a  dedication  of  platted 
streets,  of  right  to  lay  "water  and  gas  pipes  and 
electric  wires,  and  to  erect  poles  for  such  pur- 
pose,  and  to  construct  and  ■  operate  *  ■  * 
cable  and  motor  railways,"  being  renagnant  to 
proper  control  of  the  streets  of  the  dty,  is  void 
as  against  public  policy. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  iS  98,  99,  101.  102 ;  Dec.  Dig.  S  55.*] 

Department  2.  Appeal  from  Su[>erIor 
Court,  Spokane  County;  Wm.  A.  Hnneke, 
Ju(^. 

Action  bj  Gyms  Bradl^  agalmt  the  Spo- 
kane &  Inland  Empire  Railroad  Company. 
Jodgmrat  for  defendant,  and  plaintiff  ap- 
peals. Affirmed.  ^ 

•  W.  H.  Smiley,  of  Spokane,  for  appellant. 
Graves,  Kizer  &  Graves,  of  Spokane,  for  re- 
spondent 

MORRIS,  J.  In  April,  1888,  the  appellant 
and  O.  B.  Dennis,  the  then  owners  of  the 
property,  platted  an  addition  known  as  Den- 
nis &  Bradley's  addition  to  Spokane  Falls. 
At  the  time  of  the  filing  of  the  plat,  the 
lands  embraced  within  this  addition  were 
without  the  city  limits  of  Spokane,  but  for 
over  20  years  they  have  been  within  the  cor- 
porate limits  of  the  city.  The  dedication  plat 
was  in  the  form  of  a  deed  containing  this 
language:    '*Ttie  streets  and  alleys  as  on 


said  map  named  and  Indicated  we  do  dedi- 
cate to  the  public^  to  be  used  as  highways, 
reserving  and  excepting  always  from  said 
dedication,  to  ouiBelves,  our  heirs  and  as- 
^ghs,  the  rights  in  said  streets  and  alleys 
to  lay  down  and  make  use  of  for  all  lawful 
purposes,  water  and  gas  pipes,  and  electiic 
wires,  and  to  erect  poles  for  said  purpose, 
and  to  conatmct,  and  operate  In  aald  street 
and  alleys,  cable  and  motor  railways,  except- 
ing also  fnnn  aaid  dedication  of  s^e^  and 
alleys  the  fee  of  tlie  lands  therein  contained 
to  mwstk  extent  aa  that  should  the  same  or 
any  part  thereof  be  vacated  by  proper  ao- 
thoilty,  the  part  or  parts  vacated  shall  re* 
vert  to  ourselves,  our  tadrs  and  assigns. 
Nothing  In  this  niap  or  these  presents  is  to 
be  construed  as  a  conveyance  of  or  In  any 
manner  affecting  the  title  of  aoch  parts  of 
sold  land  tint  described  berdn  aa  are  shown 
to  be  the  Spokane  river  and  the  strips  of 
land  between  said  river  and  the  platted  lota 
and  streets,  we  reserving  said  land  and  river 
as  our  private  property  as  though  these  pres- 
ents were  not  made,  but  we  hereby  dedicate 
to  the  public  the  ri^t  to  build  and  maintain 
a  bridge  across  aaid  river  from  the  east  aid 
of  Front  street  to  Superior  avmue,  as  the 
Aame  is  marked  opon  aaid  map,  and  to  uss 
the  bed  of  said  river  between  said  points  to 
erect  and  maintain  piers  for  such  bridge^" 
Subsequently  the  lots  In  this  addition  passed 
into  the  ownenhlp  of  the  re^ndent,  all  of 
the  deeds  in  the  diain  of  title  txom  appellant 
to  respondent  b^ng  full  warranty  deeda 
without  reservation  or  exc^ition.  In  Janu- 
ary, 1006,  the  dty  passed  two  ordinances  va- 
cating the  streets  and  alleys  in  this  addition, 
and  respondent,  as  owner  of  the  abuttinc 
lots,  took  possession  of  the  vacated  streets 
and  alleys  and  has  since  so  remained  In  pos- 
session. In  August,  1912,  the  appellant 
brought  this  action  in  ejectment  to  recover 
possession  of  an  undivided  one-half  interest 
In  the  portions  of  the  streets  and  alleys  so 
vacated,  contending  that  be  had  never  con- 
veyed or  assigned  his  right  or  title  to  the 
portions  of  the  streets  and  alleys  so  vacated, 
and  had  never  conveyed  or  assigned  his  right 
to  possession  of  the  same  on  their  vacation, 
and  that  this  right  and  title  still  remained 
In  him  under  the  reservation  in  the  deed  of 
dedication.  Judgment  went  against  him  In 
the  lower  court,  and  he  has  appealed- 

[1-3]  The  theory  upon  which  appellant 
seeks  a  reversal  Is  that,  at  the  time  of  this 
dedication.  It  was  the  rule  In  this  state  that 
the  ordinary  statutory  dedication  passed  the 
fee  In  the  streets  to  the  municipality,  to  be 
held  In  trust  for  public  purposes  and  the 
abutting  property  owners  on  vacation ;  that 
the  dedicators  in  this  plat,  having  such  rule 
In  mind,  desired  to  eliminate  this  plat  from 
the  operation  of  such  rule,  and  with  that 
purpose  in  view  employed  language  express- 
ing an  Intention  that  this  dedication  should 
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pass  the  fee  In  the  streets  and  alleys  to  the 
municipality  for  public  purposes  only  until 
each  time  as  there  should  be  a  vacation  of 
the  streets  and  alleys,  and  that  upon  such 
vacation  the  fee  should  remain  in  themselves. 
It  Is  probable  that  language  may  be  found 
in  one  of  the  earlier  cases  that  l&aCa  support 
to  such  a  theory.  In  State  ex  roL  Grlnsfeld- 
er  V.  Spokane  Street  Ry.  Co.,  19  Wash.  518, 
S3  Pac.  719,  41  L.  R.  A.  51S,  67  Am.  6t  Rep. 
7^,  the  court  used  this  language:  "In  plat- 
ted additions  to  a  town  when  streets  ara 
laid  ont  thereon  the  fee  l>elongs  to  the  pub- 
Uc" 

In  a  subsequent  case  (Schwede  v.  Hemrich 
Bros.  Brewing  Co.,  29  Wash.  21.  09  Pac.  36:2), 
this  expression  In  the  Orlnsfelder  Case  was' 
used  as  authority  for  the  contention  then  be- 
ing made  that  the  ownership  of  the  fee  in 
public  streets  was  in  the  city.  In  disposing 
of  this  contention  It  was  said:  "Bat  It  is 
not  accurate  to  designate  the  public  control 
of  streets  and  highways  In  this  state  as  a 
Cee.  The  statutes  declare  the  effect  and  pur- 
pose of  the  dedication,  to  the  public,  by  a 
city  plat  such  as  the  one  in  controversy  here. 
Section  1204,  Bal.  Code,  declares  them  pub- 
lic highways,  and  section  1266  puts  th«n  un- 
der control  of  the  corporate  authorities.  Seo- 
tlona  1260  and  1270  provide  that,  upon  vaca- 
tioD  of  a  street.  It  dkall  vest  in  equal  pro- 
portions in  the  abutting  lot  owners,  and  8eo< 
tlon  1276  dedares  the  effect  of  dedlcatiQii. 
But  Qie  case  of  State  ex  rel.  Orinsfelder 
Spokane  Street  By.  Co.,  19  Wash.  S18,  63 
Paa  719,  41  U  R:  a.  615,  07  Am.  St.  Rep. 
739,  is  dted  by  counsd  for  respondent  as 
sostelnliv  ownership  of  tlw  fee  in  Uie  clt7> 
In  that  cue  it  was  urged  by  the  defendant, 
an  electric  railway  company.  In  answer  to 
mandamus  to  compel  its  operation,  Qiat  It 
had  no  dty  fruicliise  tbroof^  a  lOattod  ad- 
dition, but  only  a  license  from  tlie  owner  of 
the  property  platted.  The  point  the  court 
had  in  view  was  the  effect  of  a  dedication 
by  plat  to  Uie  public,  and  it  mu  held  that 
the  plat,  when  executed,  was  to  tiie  public; 
that  1^  if  conditions  were  attadied  to  the 
dedication,  the  conditions.  If  Inconsistent, 
fell,  and  the  dedication  was  valid  for  the 
purposes  intended.  Section  1276,  anpra.  was 
mmtloned,  and  the  case  of  City  of  Des 
Mctnea  t.  Hall,  24  Iowa,  234,  cited  as  to  the 
eltwt  of  the  statutory  dedication;  and  from 
the  Iowa  caso  was  inadvertently  drawn  the 
remark  which  Is  dted,  *In  platted  addlUons 
to  a  town,  when  streets  are  laid  out  thereon, 
the  fee  belongs  to  the  public' "'  It  is  evident 
from  this  last  decision  that  It  was  not  in- 
tended to  lay  down  the  rule  that  the  fee 
vested  in  the  public  At  all  events,  it  has 
been  made  clear  by  our  later  decisions  that 
It  is  now  the  setOed  rule  of  this  state  that 
the  public  has  only  an  easement  of  use  in  a 
pnbUc  street  or  highway,  and  that  the  fee 
rests  in  the  owners  of  the  abutting  property. 
Holm  V.  Montgomery,  62  Wash.  398,  113  Pac 
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1116,  34  L.  R.  A.  <N.  S.)  606,  Ann.  Cas. 
1912C,  966. 

It  follows  that,  when  Dennis  and  Bradley 
by  the  language  of  their  dedication  sought  to 
reserve  the  fee  in  the  streets  and  alleys  to 
themselves  while  conveying  only  an  ease- 
ment or  right  of  use  to  the  public,  they  re- 
served no  other  or  different  right  than  would 
have  followed  without  such  words  of  excep- 
tion, for  the  act  of  dedication  no  more  di- 
vested them  of  their  title  to  that  portion  of 
the  land  included  in  the  streets  and  alleys 
than  It  did  to  that  portion  Included  within 
the  various  lot  and  block  boundaries.  The 
title  to  the  land  Included  within  the  streets 
and  alleys  would  only  pass  by  grant  as  title 
to  the  various  lots  would  only  pass  by  grant. 
So  far  as  we  are  here  concerned,  It  might 
be  admitted  that,  as  the  original  owners  of 
the  land  possessing  the  fee  both  in  the  streets 
and  abutting  lots,  Dennis  and  Bradley  could 
have  separated  these  two  estates  and  treat- 
ed them  as  separate  and  distinct  parcels  of 
land  (Hagen  t.  Bolcom  Mills,  74  Wash.  462, 
133  Pac  1000, 134  Pac  1061),  and  maintained 
these  two  separate  and  distinct  estates 
throu^  all  thdr  conveyances  of  the  abutting 
lots.  Bat  sudt  a  severance  of  title  will  not 
be  presmned.  It  would  fi>Uow  only  from  apt 
words  in  the  chain  of  titl^  and  we  do  not 
tblnk  that  tiie  words  of  reservation  employ- 
ed in  this  dedication  should  be  held  to  ex- 
press other  than  what  was  evidently  in  the 
minds  of  the  deAcatoxs  at  the  time  the  plat 
was  dedicated — that  audi  words  were  neces- 
sary in  order  to  prevent  the  public  from  tak- 
ing the  fee  in  tlie  streets  because  of  the  dedi- 
cation. 

What,  then,  become  of  this  title?  When 
these  dedicators  conveyed  the  various  lots 
In  this  addition,  they  did  so  by  warranty 
deeds  wlfliont  reservation  or  exceptim  of 
any  kind.  In  August,  1905,  the  appellant 
owned  two  lots  and  the  undivided  one-half 
Interest  In  the  river  bed  around  tltt  so-called 
peninsula  formed  by  tiie  bend  of  the  Spo- 
kane river.  He  conTeyed  these  lands  to  re- 
spondent by  a  deed  of  like  diaracter  to  those 
used  in  the  prior  conveyances  to  others. .  All 
of  these  conveyances  were  according  to  the 
plat,  and  it  is  our  oi^nlon  that,  when  these 
oonveyancea  were  made  without  words  of  ex- 
ception or  reservation,  or  any  language  ex- 
pressing a  contrary  Intention,  they  fell  with- 
in the  general  rule  that  a  conveyance  of  land 
abutting  upon  a  public  highway  carries  with 
it  the  fee  to  the  center  of  the  hl^way  as 
part  and  parcel  of  the  grant  No  language 
Is  required  to  express  such  an  intent  on  the 
part  of  a  grantor  in  whom  the  title  to  the 
lot  and  highway  vests.  It  follows  as  an  In- 
ference or  presumption  of  law  that.  In  sell- 
ing the  land  abutting  upon  the  highway,  he 
Intended  to  sell  to  the  center  line  of  the  ad- 
Joining  highway.  Rowe  v.  James,  71  Wash. 
267,  12S  Pac.  639.  While  the  intention  to 
pass  such  a  title  Is  always  presumed,  and  re- 
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quires  no  special  words  to  create  1^  tlie  con- 
trary inteution  wUl  never  be  presumed,  and, 
before  It  will  be  beld  that  It  was  the  Inten- 
tion of  the  grantor  to  withhold  bis  Interest  In 
the  highway  after  parting  with  his  title  to 
the  adJolDiog  land,  such  declaration  of  in- 
tent must  clearly  appear.  Olflord  t.  Horton, 
54  Wash.  595,  103  Pac.  988.  Deeds  may  ex- 
pressly exclude  the  streets,  but,  unless  they 
do,  the  implication  is  that  the  street  Is  In- 
cluded. Cox  T.  Freedley,  33  Pa.  124,  75  Am. 
Dec  584.  The  only  place  where  we  can  find 
any  expression  of  the  intent  of  these  dedica- 
tors In  passing  title  to  the  streets  Is  in  the 
deeds  themselves,  and  these  deeds  are  a  unit 
In  establishing  the  fact  that  It  was  never 
intended  to  separate  the  title  to  the  land  in 
the  streets  from  the  title  to  the  land  embrac- 
ed wittiln  the  abutting  lots.  If  it  should  be 
Maid  that  the  dedicators  of  this  plat  ex- 
pressed their  intention  to  sever  the  title  to 
the  streets  by  the  words  of  exception  or  res* 
ervatlon  used  In  the  dedication,  we  think  it 
is  clear  from  the  testimony  and  subsequent 
conduct  of  appellant  (without  referring  to 
the  conduct  of  Dennis)  that,  so  far  as  one's 
acts  indicate  one's  intent,  be  had  abandoned 
Kuch  intent  long  prior  to  the  bringing  of  this 
action.  We  find  this,  not  only  in  the  giving 
(if  warranty  deeds  to  the  different  lots  with 
covenants  of  full  warranty  which  upon  their 
face  conveyed  all  that  a  deed  to  a  lot  bound- 
ed by  a  street  would  convey,  but  In  1905, 
when  he  sold  all  he  then  owned  in  this  addi- 
tion to  respondent,  knowing  the  land  was  be- 
ing acquired  for  the  purpose  for  which  it  is 
now  used,  knowing  also  that  the  railroad 
company  was  seeking  to  acqnlre  his  entire 
interest,  and  describing  in  his  deed  what  was 
thm  apparently  in  the  minds  of  all  as  repre- 
senting his  entire  interest  Referring  in  bis 
testimony  to  this  last  deed,  he  says  that  at 
the  time  he  overlooked  the  rights  reserved  in 
the  dedication,  that  for  25  years  it  had  "ab- 
solutely slipped"  his  mind,  and  that  it  did 
not  occur  to  him  until  a  Ediort  time  before 
Itringing  this  action,  when  he  came  across 
and  reed  an  old  tracing  of  the  plat  of  the 
addition.  It  seems  to  us  his  forgetfutuess  Is 
more  attributable  to  an  intent  to  convey  all 
his  title  to  the  purchasers  of  the  lots,  and 
that  he  thought  be  had  done  so  until  the 
language  of  this  reservation  suggested  tne 
possibility  of  a  contrary  holding.  The  reser- 
vation in  the  dedication  to  general  municipal 
purposes  such  as  the  laying  of  "water  and 
gas  pipes  and  electric  wires,  and  to  erect 
iwles  for  such  purpose,  and  to  construct  and 
operate  in  such  streets  and  alleys  cable  and 
motor  railways,"  would  be  so  repugnant  to 
the  character  of  these  streets  and  all^s  as 
public  ways,  by  seeking  to  take  away  from 
the  city  the  power  to  ex«x^  control  over 
these  streets,  as  to  contravene  a  sound  pub- 
lic policy,  and  for  this  reason  we  think  it 
must  be  held  absolutely  void.   State  ex  rel. 


Orlnsfelder  v.  Spokane  St  Ry.  Co.,  19  Wash. 
518,  63  Pac.  no,  41  L.  R.  A.  515,  67  Am. 
St  Rep.  739;  Jones  v.  Garter,  101  S.  W.  514, 
45  Tex.  Civ.  App.  450;  NoblesvUle  t.  I«.  E. 
&  W.  Ry.  Co.,  180  Ind.  1,  29  N.  B.  484 ;  Weh- 
^ds  V.  Cincinnati,  31  Ohio  8t  506;  Dea 
Moines  V.  Hall.  24  Iowa,  234;  1  ElUott.  Etoads 
Sc  Streets,  i  163.  When,  therefor^  the  streets 
and  alleys  in  this  idat  were  vacated  by  the 
proper  anthorl^,  tbe  effect  ot  such  vacation 
was  to  vest  the  title  to  the  land  embraced 
within  such  streets  and  alleys  in  the  owners 
of  the  abutting  property  in  legal  ptoportiom. 
Rem.  &  BaL  Code,  $  7846. 

For  these  reasons  we  hold  witb  the  lower 
court  that  appellant  has  no  cause  of  action. 
The  Judgment  is  affirmed. 

CROW,  C.  J.,  and  MOUNT,  FULLERTON, 
and  PARKER,  JJ.,  concur. 


m  Wash.  483) 

FRIEZE  V.  POWELL  et  ux.  (MERLB  & 
HEANET  MFG.  CO.,  Garnishee). 
(No.  11.271.) 

(Supreme  Court  of  Washington.    May  6, 
1914.) 

1.  JUDOMENT    (§  139*)— Rt  DBPAULT^-OpEK- 

IKO  OB  Vacatino—Dibceetion  of  Couet. 
The  vacation  of  a  default  jadgment  rests 
in  the  BouDd  discretltm  of  the  trial  court 

[Ed.  Note. — For  other  cases,  see  Judgment. 
Cent  Dig.  §§  265-268 ;  Dec.  Dig.  {  139.*J 

2.  Judgment  (8  158*)— Opening  ob  Vacat- 
ing—Affioavits  OH  AFFUACTION. 

The  vacation  of  a  default  judgment  on  the 
ground  of  insufficient  service  f&Ila  within  Rem. 
&  Hal.  Code,  §  464,  subd.  3,  permitting  the  va- 
cation of  judgments  for  irregularity  in  obtain- 
ing them,  and  a  petition  therefor  was  BUfficleot, 
though  verified  by  the  attorney  and  not  accom- 
panied by  an  affidavit  of  merits,  as  section  467 
only  requires  that  an  application  under  section 
464,  subd.  3,  shall  be  by  verified  petition. 

[EA.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  {  311 ;  Dec.  Dig.  {  168.«] 

3.  jTTDGME!tT    (8  158*)— OPENING   OB  VACAT- 
ING— Affidavits  on  Application. 

The  vacation  of  a  default  judgment  be- 
cause of  the  failure'  of  the  agent  served  to  take 
proper  leeal  steps  falls  within  Rem.  &  Bal. 
Code,  8  303,  authorizing  relief  from  a  judg- 
ment taken  against  a  party  through  his  excus- 
able neglect,  upon  affidavit  showing  good  cause, 
and  a  petition  therefor  was  sufficient,  though 
verified  by  the  attorney,  no  other  agent  beimc 
within  the  county,  and  though  not  accompanied 
by  an  affidavit  of  merits. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  §  311;  Dec.  Dig.  8  158.*] 

4.  CoBPOBATIONS    (§  670*)— FOBEION  COBPO- 

bations  —  Actions— Gabnishment—Bbbv- 

ICE  OF  WBIT. 

Under  Rem.  &  Bal.  Code,  5  687,  providiiM; 
that  writs  of  garnishment  shall  be  served  the 
same  aa  a  summons,  and  section  226,  subd.  9. 
providing  that  a  summons  may  be  served  on 
a  foreign  corporation  by  delivery  to  "any  agent 
cashier,  or  secretary  thereof/'  service  of  a  writ 
of  gartiishment  against  an  IlUnois  corporation 
on  its  local  manager  was  suffident 

[Ed.  Note.— For  other  cases.  Bee  Corporations, 
Cent  Dig.  ||  2828-2639 ;  Dee.  Dig.  |  670.*] 
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6.  Gabmishment   ($  104*)  —Writ  — Appbab- 

ASCE  or  Gabnishee. 

A  garnishee  who  appeared  and  requested 
permission  to  defend,  without  preserviDg  a  spe- 
cial appearance,  thereby  waived  objection  to 
the  saSiciency  of  the  service  of  the  wriL 

[Ed.  Note^For  other  eases,  see  Gamishment, 
Cent.  Dig.  M  20&-213:  Dec.  Dig.  1 104  "j 

6.  Gabnishment  (i  187")— Judgment  by  De- 
tault-Openino  OB  Vacatino — Excuses. 

Where  a  writ  of  garnishment  against  a 
foreign  corporation  was  served  on  its  local 
manager,  who,  throtigh  ignorance,  failed  to 
take  tbe  .necessary  steps  to  protect  the  gar- 
nishee's Interests  until  default  had  been  tak- 
en, after  which  prompt  steps  were  taken 
to  have  it  vacated,  there  was  a  sufficient 
showing  of  excasable  neglect,  within  Rem.  ft 
BaL  Code,  |  303,  anthorizing  the  vacation  of 
judgments  on  that  ^und,  and  the  court  did 
not  abuse  its  discretion  in  setting  it  aside. 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent  Dig.  ||  3S9-364;  Dec.  Dig.  $  187.*] 

7.  Judgment  (I  143^)— Dbfault  JudomsTitt 
— Setting  aside— Fobeign  Cobporations. 

In  view  of  the  liberal  statutory  rule  per- 
mitting service  on  foreign  corporations  through 
agents  unfamiliar  with  legal  proceedings,  an 
equally  liberal  discretion  in  vacating  defaults 
founded  on  such  service  should  be  permitted,  to 
the  end  that  Justice  may  be  done. 

[Ed.  Kote. — For  other  cases,  see  Judionent, 
Cent  Dig.  H  269,  270,  272-^1;  Dec  Dig.  1 
143.*] 

8.  Gabnishment  (8  187*)— Judgment  by  Db- 
FAUU— Opening  ob  Vacating— Mebitobi- 
otiB  Defense. 

A  petition  to  vacate  a  default  judgment 
a^Inst  a  garnishee,  which  alleged  that  the  gar- 
nishee owed  nothing  to  the  principal  defendant 
and  had  none  of  his  goods  in  its  possession,  pre- 
sented a  meritorious  defense,  if  proven,  and  not 
a  mere  condusion  that  such  a  defense  existed. 

[E^  Note.— For  oth«  cases,  see  Garnishment, 
CenL  Dig.  H  359-M;  Dec  Dig.  |  187.*] 

9.  Tbial  (I  388*)- By  Coubt— Fihdingb  op 
Pact— Duty  to  Make. 

Rem.  &  Bal.  Code,  {  470,  authorizing  the 
conrt  to  decide  upon  tlie  grounds  for  vacating  a 
judgment  before  deciding  upon  the  validity  of 
the  defense,  and  section  367  providing  that,  up- 
on the  trial  of  an  issue  of  fact  by  the  court,  it 
shall  make  findings  of  fact,  did  not  require 
findings  of  fact  upon  vacatii^  a  judgment  for 
excusable  neglect,  as  that  is  a  discretionary 
matter  reviewable  on  appeal  upon  the  entire 
record. 

iEd.  Note.— For  other  cases,  gee  Trial,  Cent 
r.  H  908-911,  916:  Dec  Dig.  I  38a*] 

10.  Gabmxshment  ($  142*)— Pboceedingb  to 
Enfobcb— Aksweb  op  Gabnisuee. 

The  answer  of  a  garnishee,  verified  by  Its 
secretary,  who  stated  that  he  bad  read  it  knew 
)ts  contents,  and  believed  tbe  same  to  be  true, 
was  sufficient,  when  liberally  construed,  with- 
in Rem.  &  Bal.  Code,  S  090.  providing  that  it 
shall  be  under  oath,  in  writing,  and  sinied  by 
the  garnishee,  tkougii  it  was'  signed  by  the  gar- 
nishee's attorney. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  I  268;  Dec.  Dig.  {  142.*] 

11.  Oabnishmbnt  ({  158*)— PBO«EDlNaS  TO 
En  FOBCE— Evidence. 

Tinder  Rem.  &  BaL  Code,  S  285.  requiring 
the  liberal  construction  of  pleadings  with  a 
view  to  substantial  justice,  a  garnishee,  who 
plead  "no  funds"  and  "nulla  bona."  was  entitled 
to  show  that  tbe  principal  defendant  had  anttc- 


'  ipated  his  salary  and  that  nothing  was  owing 
him  when  it  was  garnished. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  H  288-297:  Dec  Dig.  |  158.*] 

12.  Gabnishment  (|  114*)— Opbbation  and 

Effect— Pbopbbtt  Affected. 

Rem.  ft  Bal.  Code,  §  6«3,  providing  that 
the  writ  of  garnishment  shall  require  the  gar- 
nishee to  state  what  he  is  indebted  to  the  de- 
fendant or  what  property  of  defendant  is  pos- 
sessed by  him,  or  was  when  the  writ  was  serv- 
ed, section  085  prescribing  the  fornf  of  writ  in 
substantiaily  the  same  language,  section  088 
declaring  it  unlawful  for  the  garnishee  to  pay 
tbe  defendant  any  debt  or  deliver  any  property 
to  him  after  service  of  the  writ,  and  section  6^ 
authorizing  the  rendition  of  judgment  against 
a  defaulting  garnishee  for  tbe  full  amount 
claimed,  looK  to  a  trial  of  the  issue  presented 
by  the  garnishee's  answer  as  of  the  date  of  the 
answer,  and  while  a  contract  obligation  arising 
before  answer,  but  not  yet  due,  would  be  held 
by  tbe  writ  ontll  the  trial,  debts  created,  sal- 
ary earned,  or  property  coming  into  the  gar- 
nishee's hands  subsequent  to  tbe  answer,  in- 
dependent of  prior  contract  are  not  held,  oth- 
erwise the  head  of  a  family,  whose  salary  is 
exempt  under  section  703  for  four  weeks,  would 
be  deprived  of  means  of  supporting  his  family, 
should  the  trial  be  longer  delayed,  and,  succes- 
sive garnishments  being  permissible,  the  credi- 
tor is  not  thereby  deprived  of  his  remedy. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  i  233;  Dec.  Dig.  i  114.*] 

Department  1.  Appeal  from  Superior 
Court,  King  County ;  Boyd  J.  Tallman,  Judge. 

Action  by  Everett  Frieze  against  J.  F. 
Powell  and  wife,  wherein  the  Merle  &  Hean- 
ey  Manufacturing  Cotupany  was  garnished. 
From  an  order  vacating  a  default  Judgment 
agnfnst  tbe  garnishee  defendant,  and  a  sub- 
sequent judgment  for  plaintiff,  awarding  Id 
snlBcient  relief,  plaintUT  appeals.  Affirmed. 

Edward  Nelaon  Sears,  of  Seattle,  for  ap- 
pellant Frank  A.  Paul  and  Hastlnga  &  Sted- 
man.  all  of  Seattle,  for  respondent 

ELLIS,  3.  This  la  an  appeal  by  the  plain 
tiff,  at  whose  Instance  a  writ  of  garnlsbment 
was  issued,  from  on  order  vacating  a  default 
judgment  against  the  garnishee  defendant 
and  from  the  Judgment  rendered  thereafter 
upon  the  trial  The  record  discloses  the  fol- 
lowing facts:  On  August  10,  1912,  the  plaln- 
tiflC  lecovenA  a  judgment  in  the  sum  of  f461.- 
16  against  the  defendants  Powell  and  wlfcw 
Powell  was,  at  the  tltn^  employed  by  tbe 
garnishee  d^endant.  Merle  &  lleaney  Manu- 
facturing Company.  To  avoid  confusion,  we 
shall  designate  the  parties  throughout  as 
plaintiff,  defendant,  and  garnishee.  The  gar- 
nishee is  a  corporaiton  of  the  state  of  Illinob« 
doing  business  In  the  state  of  Washington, 
having  its  principal  place  of  business  in  Seat- 
tle. On  August  31,  1912,  the  plaintiff  sued 
out  a  writ  ot  gamlsbmwt  and  caused  a  copy 
thereof  to  be  served  on  the  garnishee  by  de- 
livering the  same  to  one  Charles  Hedreen,  who. 
It  is  alleged,  was  its  manager  In  Seattle. 
Hedreen  took  no  action  In  the  matter,  and  on 
September  21,  1912,  the  plaintiff  procured  an 
order  of  default,  and  on  the  same  day  a 
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Judgment  against  the  garnishee  for  the  full 
amount  of 'the  Judgment  against  the  defend- 
ants Powell,  with  interest  and  costs.  On 
September  25, 1912,  a  petition  to  set  adde  the 
default  and  vacate  the  Judgment  was  filed. 
This  petition  was  verified  By  one  of  the  at- 
torneys for  the  garnishee;  the  verification 
stating  that  he  made  the  affidavit  on  behalf 
of  the  corporation  for  the  reason  that  no 
officer  of  tlte  corporation  was  then  within 
King  county,  and  that  the  allegations  of  the 
appUeaUon  were  true,  as  be  verily  believed. 
The  grounds  for  vacation  of  the  Judgment  set 
up  in  this  petition  were  twofold.  It  la  first 
alleged  that  the  court  acquired  no  Jurisdic- 
tion to  enter  the  Judgment  because  Hedreen, 
upon  whom  service  was  made,  was  not  the 
cashier  or  secretary  of  the  corporation,  nor 
its  agent  upon  whom  service'  might  be  made, 
and  that  he  was  only  a  salesman  iu  the  em- 
ploy of  the  garnishee,  not  nn  officer,  dhrector, 
or  trustee,  and  had  no  charge  of  any  legal 
budneas  of  the  corporation.  It  Is  then  al- 
lied: "That,  at  the  time  said  pretended 
writ  of  garnishment  waa  attempted  to  be 
served  upon  said  Charles  Hedreen,  the  Merle 
&  Heaney  Manufacturing  Company  was  not 
Indebted  to  the  said  J.  P.  Powell  or  to  Mil- 
dred Powell,  his  wife,  in  any  sum  whatso- 
ever, nor  did  it,  at  said  time,  have  In  ifs 
possession  or  under  its  control  any  property 
or  effects  belonging  to  said  J.  F.  Powell  or  said 
Mildred  Powell,  his  wife  nor  did  said  J.  F. 
Powell  or  Mildred  Powell,  his  wife,  own  or 
have  an  interest  in  any  shares  (tf  stock  in  said 
corporation,  but  on  the  contrary,  on  August  31, 
1912,  and  at  all  times  since,  said  J.  F.  Pow- 
ell, defendant  in  this  action,  was  indebted  to 
the  Merle  ft  Heaney  ^nufactnring  Company 
for  a  considerable  sum  of  money,  and  that 
therefore  this  garnishee  had  a  complete  de- 
fense to  said  writ'of  garnishment" 

On  October  S,  1912.  a  hearing  was  had  ui>- 
on  the  petition  and  an  aCBdavit  of  the  de- 
fendant Powell  to  the  effect  that,  at  ttie  time 
the  writ  of  garnishment  was  served,  be  was 
indited  to  the  garnishee,  and  that  the  gar- 
nishee did  not  then  owe  him  and  has  not 
since  owed  him  anything.  His  affidavit  also 
set  up- the-fiact  that  Powdl  is  a  married 
man,  has  a  fiimUy  living  with  talm  d^itendent 
upon  him  for  support ;  that  bis  salary  Is  $100 
ft  month,  and  claimed  bis  exemption.  Affida- 
vits were  also  presented,  controverting  the 
allegations  oC  t^e  petition  as  to  Oie  |»r- 
niediee's  tn^btedness  to  Powell,  and  setting , 
up  the  fact  that  Hedreen  was  the  manager 
and  nunaglng  agent  of  the  ganilshee  and 
was  so  held  out  and  advertised  by  the  gar- 
nishee in  Seattle  and  King  county,  and,  as 
such,  had  verified  the  assessment  sdiedole  of 
the  garnishee  for  the  purpose  of  taxation, 
"niese  latter  all^ations  were  not  controvert* 
ed  in  any  manner.  It  Is  asserted  in  the  plnin- 
tUTs  brief  that  the  court,  upon  the  hearing, 
refused  to  consider  any  of  these  affidavits, 
but  we  fall  to  find  anything  tn  the  record 
reasonably  Justifying  this  statement  On  the 
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contrary,  the  court,  on  October  8, 1912,  signed 
an  order  vacating  the  judgment  wUch  ex- 
pressb'  states  that  the  court  considered  the 
application  and  affidavits  In  support  thereof 
as  well  as  the  affidavits  in  resistance,  and 
found  that  Justice  would  be  subserved  by 
opening  the  default,  vacatiug  the  Judgmmt 
and  allowing  the  garnishee  to  answer. 
Though  the  original  answer  la  not  in  the 
record  before  us,  the  record  shovra  that  such 
an  answer  was  presented  at  the  time  of  this 
bearing,  since  on  that  date  the  plaintiff  mov- 
ed to  strike  the  answer  because  it  was  veri- 
fied by  the  attorney.  This  motion  was  grant- 
ed and  15  days  allowed  to  file  an  amended 
answer.  On  October  29,  1912,  the  garnishee 
filed  its  amended  answer,  signed  by  its  at- 
torney, but  verified  by  Its  secretary  in  Chica- 
go, 111.  In  this  answer,  the  garnishee  alleged 
that,  at  the  time  of  service  of  the  writ  upon 
Hedreen.  the  manufacturing  company  was 
not  indebted  to  the  defendants  Powell  and 
did  not  have  In  its  possession  any  property 
belonging  to  them,  and  has  not,  at  any  time 
since  the  service  of  the  writ,  owed  them  any 
money  or  had  in  Its  possession  any  of  their 
property,  and  that  they  did  not,  either  at  the 
time  of  the  service  of  the  writ  or  since  that 
time,  own  any  shares  of  stock  In  the  gar* 
nidhee  company.  An  affidavit  of  the  plain* 
tiff  controverting  this  amended  answer  was 
filed,  and  a  motion  to  strike  this  amended 
answer  was  apparently  made,  since  there  Is 
in  the  record  a  Journal  entry  denying  the  mo- 
tion, but  neither  the  motion  itself  nor  any 
of  the  grounds  upon  which  it  is  based  In 
any  nunner  appears  in  the  record.  The 
cause  was  tried  before  the  court  without  a 
Jury  upon  the  issues  raised  by  this  amended 
answer  and  the  controverting  affidavit  tm 
January  23,  1913.  The  evidence  shows  that, 
prior  to  the  service  of  the  writ,  the  defend- 
ant Powell  was  employed  by  the  garnishee  on 
a  salary  of  $100  a  month,  which  was  paid 
$00  on  the  15th  and  $00  on  the  last  day  of 
«ich  month ;  that  he  has  been  continuously 
so  employed  from  the  date  of  the  service  of 
the  writ  to  Oie  date  of  the  trial;  that  he 
had  earned  from  August  1. 1912,  to  Qie  date 
of  the  trial,  January  23. 1913.  $588.45;  that 
at  times  prior  to  August  31st  there  had  been 
advanced  to  him  sums  aggregatli^  $46.75  <m 
Us  I  O  ITs,  which  were  carried  by  the  gar- 
nishee In  Ite  cash  account ;  that  on  August 
IGth  he  was  paid  $50,  and  «i  August  Slst 
,  $21  of  the  amount  which  had  been  advanced 
to  him  was  charged  against  his  salary,  leav- 
ing a  balance  of  $29  of  his  salary  thai  due, 
which  was  then  paid  to  him;  that,  of  bis 
debt  to  the  garnishee,  there  remained  $25.75^ 
which  was  not  deducted  from  Ills  salary  on 
that  date,  and  which  be  still  owed  to  the 
garnishee.  It  thus  appeared  that  the  gar- 
nishee really  owed  Powell  on  August  31, 1912, 
only  $3.20.  'She  evidence  further  showed  tliat 
from  August  Slst  up  to  Ot^ober  26tta,  whoi 
the  amended  answer  was  verified,  Powell  had 
earned  $19000 ;  that  Powell  la  the  head  of  ft 
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family  wliicb  Is  dependent  1^Knl  him ;  and 
ttaat  the  garolsbee  has  aUTani.'ed  to  him  up- 
on UiB  salary  during  Uie  period  since  August 
3l8t  from  $00  to  (00  a  mouth. 

The  court  made  tiudiugs  of  fact  reciting 
the  entry  of  the  original  Judgment  against 
the  defendants  Poweii,  the  service  of  the 
writ  of  guniishmeut,  the  employment  of 
Powell  by  the  garnishee,  and  found  that  on 
August  31.  1812,  Powell  was  indebted  to  the 
garnishee  In  the  sum  of  $46.75;  tnat  on  that 
date  the  garnishee  paid  Powell  $29  of  the 
950  then  due  him  as  salary,  applying  $21  on 
Powell's  Indebtedness  to  the  garnishee,  hut 
expressly  found  that  It  did  not  appear  that 
this  was  done  prior  to  the  service  of  the  writ 
upon  the  garnishee.  The  court  found  that, 
since  the  service  of  the  writ,  the  Pendant 
Powell  has  earned  $688.45  and  had  earned  up 
to  October  25,  1012,  the  sum  of  $196.15  for 
salary.  The  court  concluded,  as  a  matter  of 
law,  that  the  garnishee  was  liable  to  the 
plaintiff  for  $196.15,  less  the  exemption  of 
$100  claimed  by  Powell,  and  less  the  $25.75 
Btlll  owing  by  Powell  to  the  garnishee  of  the 
amount  which  he  owed  at  the  date  of  the 
service  of  the  writ,  and  that  the  plaintiff  is 
entitled  to  Judgment  against  the  garnishee 
Cor  $70.40  and  costs.  Judgment  was  entered 
accordingly,  and  this  appeal  followed. 

The  plaintiff  contends  that  the  court  erred: 
(1)  In  setting  aside  the  default  and  vacating 
the  judgment;  (2)  in  refusing  to  make  0nd- 
ings  in  support  of  the  order  vacating  the 
Judgment;  <3)  In  denying  the  motion  to  strike 
the  amended  answer;  (4)  io  admitting  evi- 
dence of  Powell's  indebtedness  to  the  gar- 
nishee; (5)  in  ruling  that  the  service  of  the 
writ  attached  only  that  portion  of  the  prin- 
cipal defendant's  salary  which  accrued  prior 
to  the  date  of  the  filing  of  the  garnishee's  an- 
swer. 

[1]  1.  It  Is  admitted  that  the  vacation  of  a 
deteult  judgment  is  a  matter  which  rests  in 
the  sound  discretion  of  the  trial  court,  but 
it  Is  urged  that  in  this  case  that  discretion 
was  abused  in  that  the  application  was  fa- 
tally defective  In  form  and  was  wholly  want- 
ing in  merit. 

[2,  S]  The  application,  as  we  have  seen, 
was,  in  form,  a  petition  verified  by  the  attor- 
ney for  the  gamisbee.  The  plaintiff  claims 
that  It  was  fatally  defective  in  that  It  was 
not  supported  by  an  affidavit  of  merits.  The 
application  rented  upon  two  grounds.  The 
first  was  that  the  service  of  the  writ  was  in- 
effective because  not  made  upon  any  officer 
or  agent  of  the  garnishee.  The  application 
on  this  ground  would  necessarily  fall  under 
the  third  aubdlvlaion  of  Rem.  &  Bal.  Code,  g 
464,  which  permits  the  vacation  or  modifica- 
tion of  judgments  for  mistake,  neglect,  or 
omission  of  the  clerk,  or  irregularity  in  ob- 
taining the  judgment  or  order.  The  second 
ground  was  that  the  person  upon  whom  serv- 
ice was  made,  being  Ignorant  of  snch  mat- 
ters, failed  to  take  the  necessary  steps  to  pro- 
tect the  interests  of  the  garnishee  until  after 


the  default  was  entered.  Were  It  not  that 
another  section  of  the  statute  more  appropri- ' 
ately  covers  this  ground,  it  also  might  reason- 
ably be  held  to  fall  within  the  same  section, 
the  seventh  subdivision  of  which  permits  the 
vacation  for  unavoidable  casualty  or  misfor- 
tune, preventing  the  party  from  prosecuting 
or  defending.  Section  407  provides  that  ap- 
plications to  obtain  the  benefit  of  subdivi- 
sions 8  and  7  of  section  464  shall  be  by  peti- 
tion, verified  by  affidavit,  eta  There  is  no 
requirement  that  such  a  petition  shall  be  sup- 
ported by  an  affidavit  of  merits,  but  only 
that  the  petition  shall  be  verified  by  affidavit 
If  the  application  be  cousldered  as  controlled 
entirely  by  section  464,  it  fully  complied  with 
the  statute  both  In  substance  and  form. 
Wheeler  v.  Moore,  10  Wash.  809,  38  Pac.  1053. 
The  last  ground  of  the  application,  however, 
more  properly  falls  within  the  provisions  of 
Rem.  &  Bal.  Code,  3  303,  permitting  the  court, 
upon  affidavit  showing  good  cause  therefor, 
after  notice  to  the  adverse  i>arty,  to  relieve 
a  parly  from  a  Judgment,  order,  or  other  pro- 
ceeding taken  against  him  through  his  mis- 
take, inadvertence,  surprise,  or  excusable 
neglect  It  Is  urged  that  under  this  section 
the  application  should  have  been  supported 
by  an  affidavit  of  some  officer  or  agent  of  the 
garnishee,  showing  tbe  excusable  neglect 
claimed.  There  is  nothing  in  the  record,  how- 
ever. Indicating  that  this  particular  matter 
was  called  to  tbe  attention  of  tbe  trial  court, 
and  in  any  event  since  the  verification  states 
that  no  officer  of  the  corporation  was,  at  the 
time,  within  King  county,  we  think  the  peti- 
tion was  sufficient  to  confer  jurisdiction  up- 
on the  court  In  support  of  his  position,  the 
plaintiff  relies  mainly  upon  Bailey  v.  Taaffe. 
29  Cal.  423,  which  holds  that  such  an  appli- 
cation should  be  based  upon  an  affidavit  made 
by  the  moving  party  himself  and  not  by  bis 
counsel.  In  the  later  decision  of  Melde  v. 
Reynolds,  129  Cal.  SOS,  61  Paa  932,  the  Su- 
preme Court  of  California  held  that  a  mo- 
tion signed  by  an  attorney  is  sufficient  to  in- 
voke tbe  jurisdiction  of  the  court  and  that 
an  affidavit  of  merite  made  by  the  defendant 
in  person  is  not  a  Jurisdictional  element.  The 
court  said:  "Tbe  discretion  of  the  court 
ought  always  to  be  exercised  In  conformity 
with  the  spirit  of  the  law,  and  in  such  a 
manner  as  will  subserve  rather  than  Impede 
or  defeat  the  ends  of  Justice,  regarding  mere 
tecbnicailtlee  as  obstacles  to  be  avoided, 
rather  than  as  principles  to  which  effect  Is 
to  be  given  In  derogation  of  substantial 
right" 

We  think,  when  the  remedial  purpose  of 
the  several  sections  of  the  statute  above  re- 
ferred to  is  considered,  the  application, 
though  not  verified  In  person  by  any  officer  or 
agent  of  the  corporation,  but  only  by  its  at- 
torney, was  sufficient  In  form. 

[4]  The  contention  tbat  the  application 
was  wanting  in  merits  also  rests  upon  two 
grounds.  It  is  first  claimed  that  the  service 
of  tbfi  ymAt  upon  the  local  manager  of  tbe 
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gara^ee  was  suflOdent  Tlie  atatnte  (Rem. 
&  BaL  Code,  I  687)  proTides  tbat  writs  of 
gamlsbment  Bhall  be  served  In  the  aame  man- 
ner as  tbe  snmmoiu  In  an  action  is  served. 
Section  226,  touching  service  of  snmmons. 
provides  (subdivision  9)  that.  If  the  suit  be 
against  a  foreign  corporation  or  nonresident 
Jfdnt-stock  company  or  association  doing 
business  wittdn  this  state,  the  service  may  be 
made  by  delivery  to  any  agent,  cashier,  or 
secretary  thereot  Construing  tills  section, 
we  have  held  that  service  made  upon  any 
agent  having  representative  authority  is  fluf- 
fldent.  Barrett  Manufticturing  Ca  v.  Ken- 
nedy, 73  Wash.  BOS,  131  Pac.  llttL  In  Ta- 
tum  T.  Niagara  Fire  Ins.  Co..  43  Wash.  878, 
m  Pac.  660,  we  held  tbat  service  of  a  writ 
of  garnishment  by  delivery  to  a  local  agent 
authorized  to  soliolt  Insurance  was  sufficient 
service  upon  a  nonresident  Insurance  com- 
pany, and  tbat  tbe  mode  of  service  provided 
by  Rem.  &  BaL  Code,  S  6095,  requiring  the 
appointment  of  statutory  agents  for  such 
companies  doing  business  In  tiiis  state,  with 
authority  to  accept  service  of  process.  Is  not 
exclu^ve.  but  is  cumulative  to  that  provided 
for  in  subdivisions  6  and  9  of  section  226. 
See,  also,  Slevers  v.  Navigation  Co.,  24  Wash. 
302,  64  Pac.  B39;  Lee  v.  Fidelity  Storage  ft 
Transfer  Co.,  51  Wash.  208,  98  Pac,  esa 

[5]  We  hold  tbat  tbe  service  of  the  writ 
upon  the  garnishee's  local  manager  was  a 
sufficient  service.  The  garnishee  urges  that 
this  service  was  insuffldoit  because  the  copy 
of  tbe  writ  served  was  not  certified  uncter 
the  seal  of  the  court  The  statute  makes  no 
provision  that  It  shall  be.  Uoreover,  tbe 
garnishee,  by  appearing  and  requesting  per- 
mission to  defend  to  tbe  writ,  without  pre- 
serving a  special  appearance,  must  be  held 
to  have  waived  objection  to  tbe  sufficiency  of 
the  service.  Larsen  v.  Allan  Line  Steamship 
Co.,  37  Wash.  555,  80  Pac.  181;  GafFner  v. 
Johnson,  39  Wash.  437,  81  Pac.  860;  Seaton 
V.  Cook,  45  Wash.  27,  87  Pac  914;  Teater  v. 
King,  35  Wash.  138,  76  Pac.  688. 

[I,  7]  Tbe  second  ground  of  the  plaintiff's 
contention  that  tbe  application  was  without 
merit  Is  based  on  the  claim  that  the  applica- 
tion made  no  showing  of  excusable  neglect. 
In  this  connection,  reliance  Is  placed  mainly 
upon  the  decision  In  Moody  v.  Reichow,  38 
Wash.  303,  80  Paa  461.  In  that  case  the  mo- 
tion to  vacate  the  Judgment  was  made  after 
service  of  the  motion  by  tbe  defendant  for  a 
cost  bond,  and  after  a  motion  for  default 
had  been  served  and  had  been  poidlng  for 
more  than  a  year  without  further  appear- 
ance by  the  defendant.  The  facts  set  up  In 
the  application  as  showing  excusable  neglect 
were  that  the  defendant  had  employed  coun- 
sel whom  he  exi)ected  to  take  care  of  the 
case;  that  he  understood  the  English  lan- 
guage Imperfectly;  and  that  It  was  difficult 
for  him  to  make  known  his  defense.  The 
court  held  that  It  was  an  abuse  of  discretion 
to  vacate  the  default  Judgment  after  the 
lapse  of  80  long  a  time  when  the  record 


showed  notiilng  more  than  n^lect.  Tbe  cajse 
before  us,  however,  comes  much  more  neariy 
within  the  fiictB  found  In  Spoar  v.  Spokane 
Tum-Vereln,  64  Wash.  208,  116  Pac.  627,  in 
whidi  the  .application  stated  facta  closely 
similar  to  those  in  the  Moody  Case,  Irat  the 
application  was  made  promptly  attex  default 
and  Judgment  had  been  entered.  The  vaca- 
tion of  the  Judgment  was  held  not  an  abase 
of  the  court's  discretion.  In  the  presoit  case, 
the  application  was  nude  within  fire  days 
after  the  entry  of  Judgment  In  view  of  the 
liberal  rule  of  service  permitted  by  our  stat- 
ute, by  which  service  on  foreign  corporations 
may  be  often  made  upon  agents  not  at  all 
familiar  with  legal  proceedings,  as  amwan 
by  the  application  in  this  case,  there  should 
be  permitted  an  equally  liberal  discretion  in 
vacating  defaulte  founded  on  such  service  to 
the  end  that  Justice  may  be  done.  This  Is 
especially  true  where,  as  here,  tbe  applica- 
tion Is  made  In  a  short  time  after  default. 
We  bold  tbat  tbere  was  a  suffldoit  showing 
of  excusable  neglect  Tbe  trial  court  did  not 
abuse  Ita  discretion  in  setting  a^de  the  Judg- 
ment 

[S]  It  is  also  claimed  that  no  meritorious 
defense  was  shown.  It  Is  argued  that  the 
statement  in  the  application  that  there  was 
a  meritorious  defense  was  a  mere  conclusion. 
In  this  connection,  reliance  Is  placed  upon 
Hoefer  v.  Sawtelle,  43  Wash.  23,  85  Pac.  853. 
In  that  case,  the  petition  contained  nothing 
but  the  "bare  conclusion  that  the  appellants 
have  a  meritorious  defense  to  the  action." 
The  jwtiUon  here,  however,  specifically  states 
that  the  gamlsbee  owed  no  debt  to  the  prin- 
cipal defendant,  and  bad  in  Its  possession  no 
goods  belonging  to  the  defem^nt  These 
things  were  not  conclusions,  but  allegations 
of  fact  which,  if  established,  would  consti- 
tute a  meritorious  defense. 

[>1  2.  We  find  no  merit  In  the  claim  that 
tbe  court  erred  In  refusing  to  make  formal 
findings  in  support  of  its  order  vacating  the 
Judgment  Tbe  plaintiff  bases  his  claims  la 
this  particular  upon  Rem.  &  Bal.  Code,  f  470, 
which  provides  tbat  in  such  cases  the  court 
may  first  try  out  and  decide  upon  the  grounds 
to  vacate  or  modify  the  Judgment  before  try- 
ing or  deciding  upon  the  validity  of  tbe  de- 
fense, and  also  on  Rem.  &  Bal.  Code,  |  367* 
which  provides  that,  upon  the  trial  of  an  Is- 
sue of  fact  by  the  court,  its  decision  shall  be 
In  writing,  and  that  tbe  facta  found  and  tbe 
conclusions  of  law  shall  be  separately  stated. 
We  have  repeatedly  held  tbat  tbe  last  sec- 
tion mentioned  has  no  application  to  equita- 
ble actions  which  are  triable  de  novo  on  ap- 
peal. The  application  to  vacate  JudgmenU 
entered  by  detauU  because  of  excusable  n^- 
lect,  mistake,  or  inadvertence  Is,  as  we  bare 
seen,  addressed  to  the  sound  discretion  of  the 
trial  court.  That  discretion  Is  also  review- 
able here  upon  the  entire  record.  We  havft 
often  held  that  we  will  not  reivew  the  action 
of  the  court  upon  matters  addressed  to  its 
discretion  without  liavlng  before  na  all  of 
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the  evidence  npon  which  It  acted.  It  seems 
r-lear  that  there  is  no  more  reason  for  reqxilr- 
Ing  formal  findings  of  fact  in  such  a  case  as 
tills  than  In  equitable  actions  triable  to  the 
court.  We  hold  that  the  provisions  of  sec- 
tion 367  have  no  application  to  sacb  cases. 

[II]  3.  The  claim  Uiat  the  court  erred  In 
refusing  to  strike  the  amended  answer  is 
based  upon  the  fact  ttiat  it  was  not  signed 
by  any  oflScet  of  the  garnishee  defendant, 
though  It  was  verified,  by  Its  secretary. 
There  is  nothing  in  the  record  to  show  that 
tills  matter  was  ever  called  to  the  attention 
of  the  trial  court  While  there  Is  in  the 
record  a  Journal  entry  Indicating  that  the 
conrt  overruled  a  motion  to  strike  this  an- 
swer, the  motion  itself  does  not  appear. 
Moreover,  the  secretary  of  the  garnishee  de- 
fendant, In  his  verification,  states  that  he 
has  read  the  answer,  knows  Its  contents,  and 
believes  the  same  to  be  truA.  He  signed  this 
verification,  swearing  to  the  contents  of  the 
answer.  We  hold  that  this  was  a  sufiicient 
Klgnlng,  within  the  meaning  of  the  statute 
(Rem.  &  Bal.  Code,  S  690),  which  provides 
that  the  answer  shall  be  under  oath,  In  writ- 
ing, and  signed  by  the  garnishee.  There  are 
decisloDs  to  the  contrary,  but  the  other  rule 
neems  to  as  highly  technical  and  not  In  keep- 
ing with  the  liberal  rule  which  we  have  al- 
ways indulged  in  construing  pleadings. 

[11]  4.  The  contention  that  the  court  erred 
In  admitting  evidence  that  the  defendant 
Powell,  prior  to  the  service  of  the  writ,  had 
been  permitted  to  anticipate  his  salary  to  the 
extent  of  $46.75  is  based  upon  the  theory 
that  this  was  a  counterclaim  against  Powell, 
of  which  evidence  could  not  be  admitted 
against  the  plalntlft  without  pleading  It  as 
Bucb.  The  goxnl^ee's  amended  answer  was 
••no  fands"  and  "noUa  bona."  .Under  this 
plea,  and  under  the  liberal  role  of  construc- 
tion required  by  statnte  {Rem.  ft  BaL  Code, 
f  285),  tlie  garnishee  was  entitled  to  Intro- 
duce any  evldeace  showing  the  condition  of 
Its  account  with  the  defendant  Powell  at  the 
time  of  the  service  of  the  writ  That  account 
showed  that  at  that  time  he  bad  anticipated 
his  salary  in  the  sum  of  $46.75.  Under  this 
issne,  raised  by  the  petition  and  the  contest- 
ing afiidaTit,  this  evidence  was  properly  ad- 
mitted. There  are  decisions  from  oilier  ]n- 
riadictions  to  the  contrary,  but  we  think  that 
pleadings  In  a  garnishment  proceeding  should 
be  construed  with  much  lUierallty  to  the  end 
that  substantial  Justice  may  be  done. 

[12]  5.  The  trial  court  held  that  the  writ  of 
garnishment  served  to  attach  only  that  por- 
tion of  the  salary  of  the  principal  defend; 
nnt  which  accrued  prior  to  the  filing  of  the 
answer  of  the  garnishee.  The  plaintiff  In- 
Kists  that  the  writ  should  be  held  to  attach 
the  defendant's  salary  up  to  the  date  of 
trial,  and  that  this  court  has  so  held  In  Ta- 
tum  V.  Gelst,  40  Wash.  575,  82  Pac.  902.  It 
is  trqe  that  the  language  used  arguendo  in 
ttmt  decision  would  at  first  seem  so  to  in- 


dicate, bat  the  exact  question  here  involved 
was  not  present  In  that  case.  The  matter 
there  decided  was  that  an  order  quashing 
the  service  of  a  writ  of  garnishment  Is  ap- 
pealable as  a  final  determination  of  a  pro- 
ceeding. A  review  of  the  sections,  of  the 
Code  governing  garnishments  seems  to  us  to 
Justify  the  view  that  the  writ  serves  only  to 
hold  moneys  or  goods  of  the  defendant  in 
the  hands  of  the  garnishee  at  the  date  of  the 
service  of  the  writ  or  at  any  time  there- 
after until  the  service  of  the  answer  of  the 
garnishee,  and  to  hold  such  moneys  or  goods 
coming  Into  his  hands  at  any  time  before 
trial,  but  pursuant  to  any  contract  or  agree- 
ment creating  an  obligation  to  pay  the  mon- 
ey or  hold  the  goods,  subsisting  as  an  obli- 
gation at  the  time  of  service  or  answer  or 
at  any  time  between  those  dates.  The  deci- 
sion In  Tatum  v.  Oeist  is  not  necessarily 
contrary  to  this  view.  Rem.  ft  Bal.  Code,  | 
683,  provides  that  the  writ  shall  command 
the  garnishee  to  appear  and  answer  under 
oath  "what.  If  anything,  he  is  Indebted  to 
the  defendant  and  was  when  such  writ  was 
served,  and  what  personal  property  or  ef- 
fects, if  any,  <rf  the  defendant  he  has  In  Ills 
possession  or  under  his  control,  or  had  when 
snch  writ  was  served."  Section  685,  pre- 
scribing the  form  of  writ  uses  substantially 
the' same  langu^e.  Section  688  declares  that 
it  shall  not  be  lawful  for  tiie  garnishee  to 
pay  to  the  d^endant  any  debt  or  to  deliver 
to  lilm  any  effects  after  the  aervloe  of  the 
writ  Section  692  declares  that,  If  the  ffir- 
nlshee  make  default,  the  conrt  may  render 
Judgment  ^Inst  him  for  the  full  amount 
claimed  by  the  plaintiff  against  ttie  deftod- 
ant  or,  In  case  judgment  has  been  rendered 
against  the  defendant,  for  the  full  amount 
of  such  JudgmMit,  with  interest  and  coats. 
Section  6^  provides  that,  If  it  ajniear  from 
the  answer  of  the  garnishee  or  otherwise 
that  the  garnishee  is  indebted  to  the  defend- 
ant or  was  so  indebted  when  the  writ  was 
served.  Judgment  ^11  be  altered  In  favor 
of  the  plalnUff  and  against  the  garnishee  for 
the  amount  of  such  indebtedness. 

It  seems  to  us  that,  construing  these  sec- 
tions together,  they  look  to  a  trial  of  the 
Issue  presented  by  the  answer  of  the  gar- 
nishee, which  issue  can  only  speak  as  of  the 
date  of  the  answer.  Of  course,  it  the  an- 
swer discloses  or  the  evidence  shows  a  con- 
tract obligation  from  the  garnishee  to  the 
principal  defendant,  aridng  before  answer 
and  still  subsisting,  though  not  yet  due,  the 
debt  created  by  such  an  obUgaUon  would  be 
held  by  the  writ  of  garnishment  till  the  date 
of  trial,  since  proof  of  that  fact  would  fall 
within  the  Issue  presented  by  the  ansiver, 
and  the  controverting  affidavit. If  the  an- 
swer is  controverted.  But  as  to  debts  cre- 
ated or  salary  earned  subsequent  to  the  an- 
swer or  moneys  or  goods  of  the  defendant 
coming  into  the  garnishee's  hands  subset 
quent  to  the  answer,  and  In  good  faith  whol: 
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ly  Independent  of  any  antecedent  contract 
or  agreement,  the  contrary  would  be  true. 
They  are  not  within  any  issue  presented  by 
the  answer,  nor  raised  by  the  controverting 
affidavit.  Salary  of  a  defendant  may  be  gar- 
nished soon  as  earned,  though  before  It 
becomes  due,  but  It  cannot  be  garnished  be- 
fore It  is  earned.  Bambrick  v.  Bambrlck 
Broa  Construction  Co.  (Mo.)  132  S.  W.  322. 
This  would  seem  to  follow  from  the  clear 
analogy  between  garnishment  and  attach- 
ment An  attacliment  holds  only  the  goods 
attached.  The  Issue  of  ownership  presented 
speaks  as  of  the  date  of  the  attachment 
The  same  would  be  true  In  the  case  of  gar- 
nishment, but  for  the  fact  that,  by  the  stat- 
ute, the  garnishee  is  required  to  answer  un- 
der oath  not  only  what,  if  anything,  he 
was  Indebted  to  the  defendant  when  the  writ 
was  served,  but  Is  Indebted  when  he  answers. 
To  hold  that  salary  or  wages  unearned  at 
the  time  of  answer  but  earned  between  that 
time  and  the  time  of  trial  is  attached  by  the 
writ  would  work  a  hardship  upon  a  defend- 
ant who  is  earning  a  salary  and  Is  the  head 
of  a  dependent  family.  Such  a  defradant  Is 
entitled  to  have  exempt  from  garnishment 
current  wages  or  salary  to  the  amount  of 
$100.  Rem.  &  Bal.  Code,  S  703.  There  Is  no 
provision  for  an  exemption  for  flOO  or  any 
other  sum  from  bis  salary  for  each  mouth 
or  for  any  period  longer  than  four  weeks. 
To  construe  the  garnishment  statute  as  hold- 
ing the  salary  of  a  defendant  so  situated  up 
to  the  datb  of  the  trial  would  deprive  him, 
if  the  trial  were  for  any  reason  long  de- 
layed, of  any  means  of  supporting  his  fami- 
ly during  the  interval  between  answer  and 
trial.  Such  a  holding  would  seem  to  be  both 
unjust  and  unnecessary;  unjust  in  that  it 
would  deprive  the  family  of  the  defendant 
of  any  means  of  support;  unnecessary  in 
that  successive  garnishments  may  be  issued 
by  a  plaintiff.  Such  successive  garnishments 
would  permit  the  defendant  to  claim  his  ex- 
emption in  each  case  out  of  the  fund  ac- 
criUng  from  his  salary  up  to  the  date  of  the 
answer.  Our  construction  meets  the  full 
purpose  of  the  gamlshm^t  law.  It  affords 
a  remedy  to  Qie  creditor  without  deriving 
the  debtor  of  the  reasonable  ezunptlcHi  pro- 
vided in  the  same  coimectloQ.  The  remedial 
character  of  the  garnishment  should  not  be 
held  to  oTOrrf.de  the  humane  purpose  of  the 
exemption.  As  said  by  the  Mtesonri  Court 
of  Appeals:  "As  an  original  proposition,  Uie 
doctrine  is  wipalatable  to  us  tiiat  the  future 
wages  of  the  bead  of  a  family,  even  Uiougb 
he  resides  in  anoOier  state,  can  be  thns  ap- 
propriated. Considering  the  fact  that  the 
business  of  many  mercantile,  manufacturing, 
and  other  ;pstabllahments  range  over  other 
states  than  those  where  the  concerns  are 
domiciled,  and  that  tliey  often  have  numer- 
ous foreign  emjAoyte,  we  can  easily  see  how 
a  great  hardship  may  be  mtailed  by  allow- 


ing unearned  salaries  to  be  thns  seized,  es- 
pecially as  our  garnishment  statutes  carry 
the  Uen  of  the  gamlsbinent  to  the  date  of  the 
garnishee's  answer.  Such  companies  may  be 
deprived  of  the  services  of  useful  employes, 
who  will  refuse  to  continue  to  work  for  them 
if  repeated  garnishments  contlnuaUy  absorb 
their  wages  so  that  they  cannot  support  tbelr 
families.  Dlnklns  v.  Crunden-Martln  Wood- 
enware  Co.,  98  Mo.  App.  310,  820,  73  S.  W. 
246.  249, 

The  answer  is  required  to  speak  as  of  its 
date.  If  controverted,  the  Issue  Is  framed  on 
that  answer  and  necessarily  speaks  as  of 
that  date.  The  trial  is  had  of  that  Issue,  not 
of  an  Issue  which  rests  on  facts  arising  sub- 
sequmt  to  that  date.  Under  statutes  making 
the  writ  of  garnishment  take  effect  on  all 
debts  due  at  service  or  "thereafter  to  be- 
come due,"  it  is  generally  held  unearned  wag- 
es do  not  constltflte  a  debt  either  due  or  to 
become  due  within  the  statntory  meaning, 
Thomas  v.  Gibbons,  61  Iowa,  50,  15  N.  W. 
593;  Foster  v.  Singer,  69  Wis.  392,  34  N.  W. 
395,  2  Am.  St  Rep.  745.  A  review  of  deci- 
sions cited  from  other  Jurisdictions  would  be 
of  little  profit  however,  the  statutes  being, 
in  most  cases,  not  the  same  as  our  own.  We 
find  no  error  warranting  a  reversal  or  modi- 
fication of  the  Judgment 

It  is  affirmed. 

CROW,  a  J.,  and  MAIN,  CHADWICK, 
and  OOSE,  JJ.,  concor. 


<7s  wuh.  an 

BEVERLT  V.  DAVIS  et  ux.    (No.  11.487.) 
(Supreme  Court  of  Washington.   May  8, 1914.) 

1.  MoBTOAQBa  (S  32*) — Deed  ob  Mortoaob. 

Whether  an  instrument  is  a  deed  or  a 
mortgage  is  determined  at  the  inception  of  the 
transaction ;  the  intention  of  the  parties  deter- 
mining its  nature. 

[E^.  Mote. — For  other  cases,  see  Mortgages, 
Cent  Dig.  K  60-66,  84-^;  Dec.  Dig.  |  32.*] 

2.  MoBTOAGBs  (I  32*)— Deed  ob  Mobtoaob— 

Actions, 

An  action  to  have  a  deed  absolnte  on  Ita 
face  declared  a  mortgage  is  founded  on  fraud, 
and  the  fullest  inqoii?  is  permissfbie  to  ascer- 
tain the  intention  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Bfortgues, 
Cent  Dig.  »  60-66,  84-^;  Dec.  Dig.  S^*] 

3.  MoBTOAGBS  (S  36*)— Deed  ob  Mobtoaob. 

It  is  presumed  that  a  deed  absolute  on  its 
(ace,  with  an  option  to  repurchase,  is  what  it 

ffl^ports  to  be,  so  that  one  asserting  that  it  was 
:cnded  as  a  mortgage  must  prove  his  aaser- 
tiona  by  clear  and  convincing  evidence. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §§  95,  96;   Dec.  Dig.  §  36.*] 

4.  MoRTOAQES  (jl  38*)— Deed  ob  Mobtoaoe. 

While  the  existence  of  a  written  promise  to 
T^tay  money  advanced  is  strong  evidence  in 
determining  whether  an  Instrument  was  a  deed 
or  mortgage,  !t  is  not  conclusive  that  a  person- 
al debt  exists,  since,  if  a  loan  is  shown,  an  im- 
plied promise  to  repay  arises  therefrom. 

[Ed.  Note.— For  other  cases,  see  Mortgagesu 
Cent.  Dig.  K  108-111;  Dec.  Dig.  |  38.*] 
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5.  mobtoaqes  (i  ss*)— dno  ob  mobtoaob— 

Evidence. 

Evidence  held  to  ■ustain  a  fiodins  that  a 
deed  absolute  on  its  face,  with  ao  option  to 
repurchase,  was  intended  aa  a  mortsage. 

[Ed.  Note.— For  other  cases,  see  Hortgasea. 
Cent,  Dig.  i|  108-111;  Dec  Dig.  8  38."] 

e.  MOBTOAOES  (I  B9T*)— ReDEMPTIOW. 

The  statutory  right  oi  redemption  inheres 
In  a  mortgage,  and  cannot  be  waived,  whether 
the  mortgage  be  in  the  usual  form  or  in  the 
form  of  an  absolute  deed ;  the  rule  being  "onea 
a  mortgage,  always  a  mortgage;" 

[Ed.  Note.— For  other  cues,  see  Mortgages, 
Cent.  Dig.  8§  1742-1762;  Dee.  Dig.  1  697.*] 

7.  MoRioAon  (i  B&l*>-^aST  or  BximiP- 
HON. 

The  statutory  rigbt  of  redemptloD  cannot 
be  cat  off  by  a  strict  foreclosure. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
C^t.  Dig.  ti  1688, 1604-1708;  Dee.  Dig.  1 591.«] 

DeitartmeDt  1.  Appeal  from  Superior 
Court.  Okanogan  Ooontr;  a  H.  Neal.  Judge 
pro  tern. 

Action  by  Martba  B.  Beverly,  nte  Blartha  E. 
BuU,  against  S.  B.  Davla  and  wU&  From 
a  Jadgoient  for  plalntll!^  defendants  avpe&l 
Affirmed. 

Smitb  &  Qresham,  of  ConilnauUy,  for  ap- 
pellants. Whitney  &  Hugbes,  of  Wenatcbee. 
and  Burton  A  Jennlogs,  of  Twlsp,  for  re- 
Vondmt. 

GOSB,  J.  The  porpofle  of  this  action  Is  to 
have  a  transaction,  evidenced  by  a  deed  and 
option,  declared  a  mortgage.  The  court 
found  that  the  Instruments  were  Intended  as 
a  mortgage,  directed  the  defendanta  by  an 
interlocutory  order  to  state  the  amount  of 
the  iDdebtedness  within  30  days,  or.  In  case 
of  failure  to  do  so,  left  them  to  se^  their 
remedy  In  an  independent  action  to  foreclose 
tbe  mortgage.  The  defendants  filed  a  state- 
ment of  the  amount  advanced  to  the  plaintiffs 
within  the  time  fixed,  and  the  court  there- 
aftOT,  upon  notice  to  the  plaintiffs,  determin- 
ed the  amount  due.  Whereupon  a  judgment 
was  entered  in  favor  of  the  defendants,  and 
against  the  plaintiff  wife,  for  $3,298.02,  with 
Interest  It  was  also  adjudged  tbat  the 
mortgage  be  foreclosed,  and  that  the  proper- 
ty be  sold  in  the  manner  provided  by  law  for 
the  sale  of  real  estate  on  mortgage  fore- 
closure. The  defendants  have  appealed. 

The  essential  facts  are  these:  The  re- 
spondent wife,  hereafter  called  the  respond- 
ent, then  a  widow,  on  the  13th  day  of  Jan- 
nary,  1912,  conveyed  to  the  appellant  husband, 
hereafter  called  the  appellant,  by  a  deed  of 
^nerai  warranty,  160  acres  of  land  in  the 
Methow  Valley  in  <^nogan  county.  She 
also  assigned  him  488  shares  of  water  stock. 
On  the  same  day,  aod  as  a  part  of  the  same 
transaction,  tbe  respondent  and  the  appellant 
executed  a  contract  which  is  In  form  an  op- 
tion. The  contract  recites  the  execution  of 
the  deed,  acknowledges  that  the  respondent 
has  received  $100  In  cash,  and  recites  that 


the  appellant  has  agreed  to  pay  certain  of 
her  obligations,  which  are  eoumerated,  and 
which  aggregate  $2,125.  It  provides  that  the 
appellant  stiall  pay  the  enumerated  Items, 
and  that:  "If  at  any  time  on  or  prior  to  May 
1. 1912,  the  said  Martha  E.  Hull  [the  respond- 
ent] desires  to  and  shall  pay  to  said  E.  B. 
Davis  the  aggregate  of  the  amount  bo  paid, 
together  with  cash  payments,  with  Interest 
thereon  at  tbe  rate  of  twelve  per  cent  per 
annum  from  this  date,  then  the  said  E  R. 
Davis  shall  reconvey  said  premises  to  said 
Martha  E  Hull;  but  If  such  payments  shall 
not  be  made  strictly  as  herein  provided  for, 
It  shall  be  optional  with  the  said  E.  B.  Davis 
to  reconvey  said  premises.  This  to  be  con- 
sidered merely  as  an  option  to  purchase,  ex- 
piring on  said  date."  The  appellant  paid  the 
enumerated  Items.  On  the)  23d  day  of 
April  following  they  extended  the  option  to 
tbe  1st  day  of  November;  the  appellant  then 
advancing  to  the  respondent  $100,  and  agree- 
ing to  advance  $300  additional,  the  entire  sum 
to  be  used  by  tbe  respondent  In  Improving  the 
property.  This  agreement  provides  that  the 
advances  are  subject  to  the  same  terms  and 
conditions  as  those  made  under  the  first 
agreement  and  that  they  should  draw  tbe 
same  rate  of  Interest  Tbe  respondents  were 
married  on  tbe  29th  day  of  April.  On  tbe  0th 
day  of  June  Uie  appellant  and  both  respond- 
ents entered  Into  another  contract  which  re- 
cites that  the  appellaut  "has  agreed  to  loan" 
to  the  respondent  $500,  of  which  $270  has 
been  paid ;  that  In  consideration  of  respond- 
ent's waiving  any  right  to  a  Hen  against  the 
land  for  "work  and  labor"  while  in  possession 
of  the  land,  the  appellant  agrees  to  advance 
the  remaining  $225  upon  tbe  execution  of  the 
contract  The  respondent  remained  in  pomes- 
sion  of  the  land. 

The  respondent  testified,  in  substance  that 
the  money  was  advanced  as  a  loan  at  Interest 
at  the  rate  of  12  per  cent  i>er  annum,  and 
that  she  thought  the  papers  evidenced  a 
mortgage,  until  a  short  time  before  the  April 
extension.  The  theory  of  tbe  appellant  Is 
that  there  was  an  absolute  sale  and  convey- 
ance of  the  land,  with  an  option  to  repur* 
chase,  and  that  there  was  no  loan  and  no 
debt,  either  express  or  Implied.  The  action 
was  commenced  within  ^  weeks  after  the 
last  option  expired. 

[1-3]  The  controlling  legal  principles  are 
simple  and  well  settled  in  this  state.  The 
character  of  the  transaction  is  fixed  at  Its 
inception,  and.  tbe  intention  of  the  parties, 
when  properly  ascertained,  must  determine 
Its  nature.  Tbe  action  is  grounded  in  fraud, 
and  OQuity  permits  tbe  fullest  inquiry,  to  the 
end  that  the  intention  of  tbe  parties  may  be 
ascertained  and  enforced.'  Tbe  presumption 
is  that  tbe  transaction  Is  what  it  purports, 
and  the  one  asserting  tbat  tbe  i^rltten  Instnh 
ment  masked  the  real  transaction  must  prove 
Ills  case  by  clear  and  convindnc  evidencei 
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Johnson  T.  National  Bank  of  Commerce,  65 
Wash.  261,  118  Fac.  21;  Kegley  t.  SkUlman. 
68  Wash.  637. 128  Pac.  1081 ;  Hoover  t.  Bonf- 
deor,  74  Wash.  382, 133  Pac.  602. 

[4]  But  it  is  ai^ed  that  there  was  no  debt; 
hence  there  could,  in  the  very  nature  of 
things,  be  no  mortgage.  Upon  this  phase  of 
the  case  it  Is  sufficient  to  say  that,  If  the 
respondent's  version  of  the  transaction  is 
true,  there  was  a  loan,  and  hence  an  enforce- 
able obligation  to  repay.  The  court,  as  we 
have  seen,  adopted  this  view,  and  entered 
a  personal  Judgment  against  the  respondent 
While  the  existence  of  a  written  promise  to 
repay  the  money  advanced  is  of  great  evi- 
dentiary value  In  arriving  at  the  intention  of 
the  parties,  yet  the  absence  of  such  a  promise 
is  not  conclusive  that  no  personal  debt  exists. 
If  the  circumstances  show  a  loan,  an  implied 
promise  to  repay  springs  from  that  fact  alone. 
Klrkpatrick  v.  Post,  53  N.  J.  Eq.  591,  32  Atl. 
267. 

Was  the  transaction  an  absolute  sale,  with 
only  an  option  to  repurchase,  or  was  It  a  loan 
upon  the  land  and  the  483  shares  of  water 
stock?  In  determining  this  question,  we  will 
speak  principally  of  only  one  phase  of  the 
evidence.  The  appellant  said  that  there  are 
"boulders,  small  rock,  rock  that  will  weigh 
200  pounds,  down  to  the  size  of  your  fist," 
upon  the  land,  and,  when  asked,  "Are  there 
very  many  of  them?"  answered,  "They  are 
very  thldi:."  He  also  said  that  $3,000  would 
be  a  fair  price  for  the  land.  Two  of  bU 
witnesses  fixed  the  value  of  the  land  and 
water  stock  at  $2,500,  another  fixed  It  at 
$3,000,  and  still  another  at  $1,500.  The  re- 
spondent's testimony  is  to  the  effect  that  60 
acres  of  the  land  carrying  water  rights  are 
under  a  water  ditch;  that  about  70  acres  are 
In  cultivation;  that  116  to  120  acres  are  tilla- 
ble; that  40  to  45  acres  were  planted  to  apple 
trees  two  years  old  In  January,  1912 ;  and 
that  about  5  or  6  acres  were  then  in  alfalfa. 
The  respondent  said  that  the  land  was  rea- 
sonably worth  $15,000.  Her  husband  said 
that  the  appellant  stated  to  bim  that  It  ought 
to  be  worth  $16,000.  This  appellant  denies. 
The  land  Is  on  the  Methow  river,  four  or  five 
miles  from  the  town  of  Twisp.  Mr.  McGee, 
a  merchant  at  TwIsp,  said  that  the  land  was 
worth  $9,000.  Mr.  Sackett,  who  was  engaged 
In  the  loan  and  real  estate  business  at  Twisp, 
valued  it  at  not  less  than  $10,000,  and  a  oe^h- 
lior  of  the  respondent  put  the  value  at  $8,000. 
The  witnesses  unite  in  saying  that  the  land 
had  not  appreciated  in  value  since  the  execu- 
tion of  the  deed.  The  trial  court  no  doubt 
adopted  the  values  fixed  by  the  r^poodent's 
witnesses.  We  say  this  confidently,  because 
in  all  other  respecte  the  evidence,  apart  from 
the  writings,  seems  to  pi^K>nderate  in  favor 
of  the  appellants.  If  the  value  fixed  by  the 
appellants*  witnesses  Is  correct,  appellants 
should  welcome  a  public  sal^  as  it  will  at 
least  aftord  them  a  chance  to  realize  upon 


their  Judgment  $3,208.02,  with  Interest  at  12 
per  cent  j>er  oimum  from  March,  1913.  On 
the  other  hand.  If  the  respondent's  witnesses 
correctly  valued  the  land,  it  would  be  un- 
conscionable to  treat  the  transaction  as  a 
sale  absolute  in  terms,  with  only  an  option  to 
repurchase.  Hoover  v.  Boufileur,  supra.  If 
the  property  Is  reasonably  worth  $8,000  to 
$10,000,  the  difference  between  the  amount 
advanced  and  the  value  of  the  property  is  so 
great  as  to  bring  the  case  within  the  rule  of 
Johnson  t.  National  Bank  of  Commerce,  su- 
pra. 

[B1  The  evidence  Is  not  entirely  clear  as  to 
whether  the  several  witnesses,  in  giving  their 
opinion  upon  the  question  of  value,  Included 
the  water  stock.  We  assume  that  they  did. 
If  they  did  not,  the  result  would  not  be 
changed.  In  each  instance  the  value  of  the 
land  would  be  enhanced  to  the  extent  of  the 
value  of  the  stock.  One  of  the  appellantfi' 
witnesses  stated  definitely  that  in  his  opin- 
ion, the  land,  together  with  the  stock,  was 
worth  about  $1,500.  Tested  by  the  rules  an- 
nounced In  the  previous  citations,  we  can- 
not say  upon  the  entire  record  that  the  court 
erred  In  treating  the  respondent's  evidence  af 
clear  and  convincing,  and  declaring  the 
transaction  a  mortgage. 

[I,  7]  The  appellants  contend  that  the  re- 
spondent should  have  been  required  to  re- 
deem within  a  reasonable  time.  We  have 
held  that  the  statutory  right  of  redemption 
Inheres  In  a  mortgage,  and  cannot  be  waived : 
that  the  rule  Is  "once  a  mortgage,  always  a 
mortgage."  Plummer  v.  Use,  41  Wash.  5,  82 
Pac.  1009,  2  I/.  R.  A.  (N.  S.)  267,  111  Am.  St. 
Rep.  997;  Boyer  v.  Paine,  60  Wash.  56,  UO 
Pac  682.  We  have  also  held  that  the  stat- 
utory right  of  redemption  cannot  be  cut  off 
by  a  strict  foreclosure.  Dane  v.  Daniel,  23 
Wash.  379,  63  Pac.  268.  There  cannot  be  one 
rule  where  the  mortgagee  takes  the  legal  title 
as  security  and  another  where  he  takes  a 
mortgage  with  the.  usual  defeasance  clause. 
The  procedure  oa«ht  to  be  the  same  In  both 
cases. 

Ttxe  Judgmrat  Is  affirmed. 

CHADWICK,  BLLI8,  and  MAIN,  JJ. 
concur. 


(79  Wash.  ji76) 
ANDERSON  v.  SEATTLE  PARE  CO. 

(No.  11,352.) 

(Supreme  Court  of  WaHbiogton.  May  12, 1014.) 
1.  Neoliqbnce  (8  134*)— Actions— SumciEK- 

OT  or  BVIDENOB. 

In  an  action  for  personal  injuries  received 
by  a  fall  on  the  steps  leading  into  the  pool  of  a 
natatorium,  evidence  held  to  show  that  the  steps 
and  pool  were  in  a  reasonably  safe  conditioD. 
and  that  there  was  no  negligence  on  the  part  of 
the  proprietor. 

[Ed.  Note.— For  other  cases,  see  Neglixenec. 
C^t  Dig.  H  267-270,  272.  278;  De^  cSin 
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2.  Evidence  (i  472*)  —  Opinion  Ktidencb  — 
Competency— u PINION  as  to  Fact  in  lasns. 

In  such  an  action,  testimony  by  a  witness 
for  tbe  plaintiff  that  a  smooth  concrete  surface 
like  that  on  the  steps  would,  wheo  wet,  consti- 
tute a  dangeroas  footing  was  an  opinion  on  the 
issue  of  fact  to  be  tried,  and  was  not  competent. 

lEd.  Note.— For  other  caBes,  see  Evidence, 
Cent.  Die.  Si  2186-2195,  2248;  Dec.  Dig.  i 
472."3 

3.  Nbouoekce  (S  44*)— Deobek  of  Cau  Rk- 

QUIBED— SaFETT  OP  NATATORITm. 

The  proprietor  of  a  oatatorium  is  required 
to  keep  tbe  swimming  tank  and  steps  leading 
to  it  in  a  reasonably  safe  conditioo. 

(Ed.  Note.— For  other  cases,  see  NeEUgeDCe, 
Cent  Dig.  8  5ft;  Dec.  Dig.  g  44.*] 

Department  2.  Appeal  from  Superior 
Court.  King  Connty;  Boyd  J.  Tallman, 
Judge. 

Action  by  Andrew  Anderson  against  tbe 
Seattle  Park  Company  to  recover  for  per- 
sonal Injuries.  Judgment  for  plaintiff,  and 
defendant  appeals.  Gerersed  and  remanded, 
with  instructions  to  dismiss. 

Ira  Bronson  and  J.  S.  Robinson,  both  of 
Settle,  for  appellant.  Edwin  C  Ewlng,  of 
Seattle,  for  respondent 

GROW,  0.  J.  Action  by  Andrew  Anderson 
against  Seattle  Park  Company,  a  corporation, 
to  recorer  damages  for  personal  injuries. 
From  a  ind^ment  In  bis  favor,  defendant  ap- 
peals. 

On  July  16.  IftU,  the  respondent  paid  his 
^trance  fee  f(»  the  use  of  a  natatorinm  own- 
ed and  operated  by  appellant,  and  shortly 
thereafter  attempt^  to  enter  a  lai^  swlm- 
o^ng  tank  meana  of  a  fllifht  ot  five  con- 
crete steps  loidlng  from  the  main  floor  of 
tlw  natatorlum.  Tbe  steps  were  about  16 
or  16  Inches  In  width,  wltli  8-indi  risers. 
The  concrete  finish  on  each  tread  was 
ftmooth,  and  there  was  an  Iron  band  rail  nm- 
nli^  down  tbe  side  of  the  steps.  The  water 
In  the  tank  was  maintained  at  a  level  with 
the  top  of  the  third  step,  but  wbea  the  tank 
was  used  by  baOters  the  st^  were  weL  Re- 
spondent started  down  these  steps  without 
taking  hold  of  the  handrail,  as  bathers  were 
in  his  way.  He  slipped  upon  the  second  step, 
and,  in  falling,  sustained  the  injuries  of 
which  he  now  complains. 

[1]  The  only  asEdgnment  whitib  we  need 
consider  Is  that  the  trial  Ju^ie  erred  in  de- 
nying appellant's  motion  for  Judgment  not- 
withstanding the  verdict  Respondent  tes* 
tlfled  that  tbe  cause  of  bis  falling  was  the 
rilmy  or  slippery  condition  (tf  tbe  steps.  He 
further  teatlfled  that  be  had  been  in  the  tank 
'several  times,  and  had  used  the  steps  on  at 
least  two  prerious  occasions. 

[2]  One  of  his  witnesses  testified,  as  an 
expert,  that  a  smooth  concrete  surface,  when 
wet,  would  constitute  a  dangerous  footing. 
This  testimony,  being  an  expression  of  his 


opinion  on  the  issue  of  fact  to  be  tried,  was 
not  competent  He  further  testified  that  sev- 
eral appliances  which  he  mentioned  might  be 
used  to  overcome  this  danger,  but,  upon  cross- 
examination,  admitted  that  he  knew  of  no  na- 
tatorlnms  using  any  aactk  appliances.  ThU^ 
In  substance.  Is  a  statement  of  all  the  evi- 
dence offered  by  respondent  to  show  negli- 
gence upon  the  part  of  appellant  Appel- 
lant introduced  uncontradicted  evidence  to 
tbe  effect  that  during  the  summer  months  tbe 
entire  tank  was  emptied,  washed  with  fresh 
water,  and  scrubbed  three  times  a  week, 
and  that  there  was  a  constant  drcnlation  of 
water  at  all  times  when  the  tank  was  In  use. 
A  swimming  Instructor,  who  had  been  em- 
ployed at  the  natatorinm  for  several  years, 
testified  that  he  had  seen  thousands  of  people 
go  up  and  down  the  steps  upon  which  re- 
spondent was  injured,  but  that  he  had  never 
seen  any  one  of  them  slip  or  tall.  Undis- 
puted evidence  was  introduced  to  show  that 
the  BteifB  were  constructed  In  accordance 
with  the  universal  custom  of  similar  nata- 
toriums,  and  that  cement  steps  similar  to 
the  ones  in  question  were  considered  the 
safest  Relative  to  the  alleged  slimy  or 
slippery  condition  of  the  steps,  appellant  in- 
troduced numerous  witnesses  who  had  used 
them  during  the  month  of  July  In  the  year 
1911,  and  also  upon  other  occasions.  All  of 
these  witnesses  testified  that  they  had  not 
then,  nor  at  any  other  time,  observed  a  slimy 
or  dangerous  condition  of  the  steps  or  tank. 
One  of  than  bad  used  tbe  steps  tbe  evening 
previons  to  the  accident,  and  another  one  the 
evening  after  the  accident  It  la  apparent 
from  tbe  entire  record  that  respondent's  fall 
was  an  accident  pure  and  simple. 

[3]  Appellant  was  required  to  keep  the 
steps  and  tanfc  In  a  reasonably  safe  condition, 
which  the  undisputed  evidence  shows  was 
done.  In  the  recoat  case  of  Belles  v.  Ta- 
coma,  140  Pac.  ^4,  the  plalnOfC  claimed  dam- 
ages for  injuries  sustained  in  falling  on  a 
defective  board  in  the  floor  of  a  public  butld- 
tng.  In  holding  that  she  conid  not  recover, 
we  said:  "If  it  had  been  shown  that  other 
persons  had  slipped  thereon  so  as  to  lose 
th^r  balance  or  fall,  and  this  fact  bad  been 
brought  home  to  the  officers  of  the  dty,  a 
differoit  question  might  have  been  presented. 
But  the  tell  of  a  single  person  proves  notta- 
ing.  Persons  have  been  known  to  slip  and 
fall  on  tlie  bestpconstmcted  walks." 

Respondent  has  failed  to  show  any  negli- 
g«]ce  on  the  inrt  of  appellant  Ghllberg  v. 
Standard  Furniture  Co.,  63  Wash.  414,  115 
Pac.  837,  84  li.  R.  A.  (N.  8.)  1079. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  instructions  to  dismiss. 

MOUNT,  PARKER,  and  MORRIS.  JJ.. 
concur. 
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(79  WaBb.  528) 

FEHOUSON-HENDRIX  CO.  T.  PIDEOJTT 
&  DEPOSIT  CO.  OF  UABYIiAND. 
(No.  U,67ff) 
(Supreme  Court  of  WashiDgton.   Uay  8, 1914.) 

1.  CoNOTirunoNAi.  Law  (f  230*)— Factobs  (j 
2^,  New,  vol.  17  Key-No.  Series)— EQUAL 
Pbotbction  of  Law— Bonds. 

Laws  1907,  c.  139,  I  1.  making  it  unlawful 
for  a  commission  mercbant  to  engage  in  selling 
farm  products  on  commission,  without  first 
obtaining  a  license  therefor,  and  giving  a  bond 
executed  by  a  surety  company  authorized  to  do 
business  in  the  state,  is  not  unconstitutional 
for  requiring  a  bond  to  be  executed  by  a  surety 
company  doing  business  in  the  state,  and  deny- 
ing the  right  to  deposit  money  or  give  personal 
security  instead. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law.  Cent  Dig.  {  687;  Dec  Dig.  }  230.*] 

2.  Conotitutional  Law  {|  48*)— Pbesump- 

TIOS  OP  CoNSTITUnONALITT. 

It  is  presumed  that  a  statute  is  constitu- 
tional, and  it  will  only  be  held  unconstitutional 
where  tt  plainly  appears  to  be  so. 

[Ed.  Note.— For  other  .cases,  see  Constitu- 
tional Law,  Cent.  Dig.  8  46 ;  Dec.  Dig.  {  48.*] 

8.  Factobs  (|  2%,  New,  vol.  17  Eey-No.  Series) 
— CoHkossiON  Merchants  —  Failubb  to 
Obtain  License— Bond — Effect  on  Con- 
xbact 

I^WB  1907,  c.  139,  I  1,  makes  it  "unlaw- 
ful" for  a  commiarioD  merchant  to  engage  in 
the  business  of  selling  farm  products,  etc.,  on 
commission,  without  first  obtaining  a  license 
from  the  commissioner  of  horticulture,  and  giv- 
ing bond  executed  by  a  surety  company  author- 
ised to  do  business  in  the  state.  Section  11 
makes  any  person  engaging  in  selling  such  prod- 
ucts OD  commission,  witoout  complying  with 
the  act,  guilty  of  a  misdemeanor,  and  anblect 
to  punishment  b^  fine,  and  section  12  antlior- 
Izes  the  commissioner  of  horticulture  to  revoke 
any  license  issued  under  the  act  upon  a  license 
holder  being  convicted  of  a  violation  thereof. 
Beld,  that  the  failure  of  a  produce  commis^on 
company  to  procure  ^  license  as  required  would 
not  authorize  the  dismissal  of  an  action  brought 
on  a  bond  given  by  an  employ^  of  the  commis- 
sion company  to  reimburse  it  for  a  loss  from 
the  employe's  fraud,  etc 

Department  1.  Appeal  from  Superior 
Court,  King  County;    Boyd  J.  Tallman, 

Judge. 

Action  by  the  Ferguson-Hendrix  Company 
against  the  fidelity  &  Deposit  Company  of 
Maryland.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Beversed. 

Kerr  &  McCord,  of  Seattle,  for  appellant. 
Marion  A.  Butler,  of  Seattle,  for  respondent 

GOSB,  J.  This  is  an  action  to  recover  for 
an  alleged  breach  of  tlie  condlttona  of  a 
fidelity  bond.  A  Judgment  was  entered  upon 
the  pleadings,  dismissing  tbe  action.  The 
plaintiff  has  appealed. 

The  appellant,  a  commission  merchant,  em- 
ployed one  Busey  as  bookkeeper  and  cashier, 
and  took  from  tbe  rrapondent  a  comi>ensated 
surety  bond,  wherein  it  agreed  to  reimburse 
the  appellant  to  the  ext^t  of  the  bond  for 
any  pecuniary  loss  it  should  snstaln  "by 
reason  of  any  personal  act  or  acts  of  fraud 
or  dishonest"  committed  by  Bnsey  In  the 
^rfonuance  of  bis  duties  as  bookkeeper  and 


cashier.  It  Is  alleged  that  dnrlng  tbe  life  of 
the  bond  Busey,  through  acts  of  fraud  and 
dishonesty  In  the  performance  of  his  datles 
as  cashier  and  bookkeeper  for  appellant, 
caused  it  to  sustain  a  Ion  of  $2,922.98.  Tbe 
respondent  resists  llahlUty  upon  the  ground, 
among  others,  that  the  appellant,  at  the 
time  of  taking  the  bond  and  continaonsiy 
thereafter,  was  a  commission  merchant 
whose  prbLdpal  business  was  sellli^  farm, 
dairy,  orchard,  and  garden  produce  on  com- 
mission, and  that  It  bad  not  complied,  with 
the  provisions  of  the  Laws  of  1907,  p.  266  et 
seq.  It  is  alleged  that  tbe  appellant  had  ne- 
ther ai^lled  for  nor  obtained  a  license  from 
the  commissioner  of  borUcultnre,  nor  given  a 
bond  to  tbe  state  as  required  by  that  act 
This  not  having  been  denied,  a  judgment 
was  altered  dlsmtssfng  the  action. 

Section  1  of  the  statute  to  which  refer- 
ence has  been  made  makes  It  "unlawful**  tor 
a  commission  merchant  to  engage  in  the  busi- 
ness of  selling  farm,  dairy,  orchard,  and  gar- 
den produce  "on  commission,"  witbont  first 
obtaining  a  license  from  tbe  commissioner  of 
horticulture  to  carry  on  snCb  business,  and 
giving  a  bond  to  the  state  "executed  by  a 
surety  company"  authorised  to  do  busiiiess 
in  the  state,  the  bond  to  be  in  the  sum  of 
$3,000  for  the  benefit  of  persons  consigning 
produce  to  be  sold  on  commission,  ttie  form 
of  the  bond  to  be  approved  by  tbe  Attorney 
OeneraL  Other  sections  of  tbe  act  make 
detailed  provision  for  the  keeidng  and  ren* 
derli^  of  a«!nrato  accounts,  and  making 
punctual  reports  and  remittances  to  tbe  con- 
signor. Section  11  of  the  act  provides  that 
any  person  or  cQrporatlon  engaged  in  sell- 
ing audi  producto  on  commission,  who  falls 
to  cfHnply  with  any  of  the  provisions  of  the 
act,  shall  be  guilty  of  a  misdemeanor,  and 
upon  conviction  shall  be  punished  by  a  fine 
of  not  less  than  $25  nor  more  thaik  $500l 
Section  12  provides  that  the  commlssdoner 
of  horticulture  shall  revoke  any  license  is- 
sued under  the  provisions  of  the  act,  upon 
a  holder  of  a  license  b^ng  convicted  of  any 
violation  of  the  act 

[I]  The  appelant  first  contends  that  the 
act  is  unconstitutional.  In  that  the  bond  Is 
required  to  be  executed  by  a  surety  eom- 
luny  authorised  to  do  business  in  the  state, 
thus  denying  It  the  rl^t  to  deposit  money 
or  to  g^vo  personal  securl^.  We  cannot 
yield  our  assent  to  this  ^ew.  In  State  ex 
rel.  Beek  v.  Wagener,  77  Minn.  483,  80  N.  W. 
633.  778,  1184,  46  L.  B.  A.  442,  77  Am.  St 
Bep.  681,  a  similar  act  was  sustained.  Tbe 
act  there  reviewed  required  the  wardionse 
commisdon  to  fix  the  amount  of  the  bond  of 
commission  merchants,  and  provided  that, 
upon  its  execution  with  "sufficient  security** 
and  the  payment  of  $1,  the  commission 
should  issue  a  license.  The  coort,  in  a 
carefully  considered  opinion,  said  that  the 
wisdom  of  the  act  was  a  le^slatlve  ques- 
tion; that  the  measure  was  a  lawful  r^;u- 


*For  other  casw  bm  bsom  tepie  and  McUon  NUHBEffi  In  Dec.  Dig.  a  Am.  Dig.  Key-No.  Swiss  &  R«p'r  lodatw 


Digitized  by 


Google 


Wash.) 


FERGCSOX-HENDBIX  CO.  t.  FIDELITY  A  DEPOSIT  CO. 


701 


latlon  for  the  public  good,  a  legitimate  ex- 
ercise of  the  police  power  of  the  state;  that 
it  was  not  class  legislation;  but  that,  on 
the  contrary,  it  was  framed  to  meet  "the 
crying  evils  which  it  was  believed  had  grown 
up  with  this  branch  of  business."  In  Clark's 
Estate,  196  Pa.  620,  46  Atl.  127,  48  L.  B,  A. 
S87,  the  court  sustained  the  constitutionality 
of  an  act  authorizing  a  receiver,  guardian, 
trustee,  executor,  or  administrator,  etc.,  re- 
quired by  law  or  order  of  the  court  to  give 
bond  as  such,  to  Include  as  an  expense  In  the 
execution  of  the  trust  such  reasonable  sum 
as  he  may  have  paid  to  a  surety  company 
for  becoming  his  surety,  to  be  allowed  by  the 
court  in  which  he  was  required  to  account. 
The  court  observed  that  there  was  a  material 
difference  between  the  qualities  of  the  insur- 
ance afforded  by  Indemnitr  companies  and  a 
private  Individual,  who  was  usually  the  rela- 
tive or  friend  of  the  principal  or  a  "profes- 
sional ball  goer,"  without  responsibility.  It 
Is  well  known  that  lapse  of  time,  fluctua- 
tions in  values  of  property,  the  uncertainty 
of  human  life,  and  the  risk  of  a  dishonest 
sore^  often  render  personal  security  Inade- 
quate when  called  upon  to  meet  Its  promised 
responsibility.  These  were  doubtless  some 
of  the  reasons  which  influenced  the  Legis- 
lature In  requiring  that  the  bond  be  executed 
by  a  surety  company  authorized  to  do  busi 
ness  in  this  state. 

[2]  The  appellant  relies  npon  State  ex  reL 
T.  Robins,  71  Ohio  St  273,  73  N.  E.  470,  66 
L.  R.  A.  427,  2  Ann.  Cas.  485,  where  a  statute 
requiring  a  similar  bond  was  held  to  be  in 
contravention  of  the  Bill  of  Rights,  In  tliat  It 
was  an  unconstitutional  restriction  upon  the 
liberty  to  contract,  end  that  It  denied  "eqnal 
protection  and  beneflt"  In  violation  of  the 
Constitution.  It  was  conceded  that  the  law 
was  valid  If  the  public  welfare  Jastifled  or 
required  It ;  but  It  was  argued  that  the  sure- 
ty bond  does  not  increase  the  protection  of 
the  obligee.  It  was  said:  "We  have  not  been 
advised  of  any  necessity  for,  or  general  de- 
mand for,  the  abolition  of  personal  secnrl- 
ty  and  the  substitution  therefor  of  corporate 
security,  and  the  reasons  which  we  have  giv- 
en persuade  us  that  the  public  welfare  does 
not  require  It"  It  was  further  remarked 
that  It  was  evident  to  the  court  that  It 
would  be  more  economical  for  the  public  to 
become  its  own  insurer  of  the  good  faith  of 
Its  officials,  which  would  result  perhaps  in 
DO  official  bond  in  any  case.  We  had  sup- 
posed that  under  the  Constitution  the  ques- 
tion as  to  whether  the  public  welfare  Justi- 
fied or  required  the  state  to  exert  its  police 
power  was  a  legislative  question,  and  that 
ordinarily  courts  would  not  thwart  the  legts- 
latlve  will,  if  any  reason  existed  or  could  be 
suggested  for  the  exercise  of  the  power.  It 
Is  certain  that  personal  sureties  have  fre- 
quently failed  to  respond  to  their  obligations, 
and  we  must  assume  that  the  Legislature 
knew  this  fact  and  considered  that  the  <diar- 
act«r  (tf  bond  under  rerlew  would  afford  a 


Salter  and  hence  a  better  security  to  Uiose 
who  would  be  Its  beneficiaries.  It  would 
seem  that  the  power  to  exact  the  security 
would  Include  the  right  to  determine  the 
character  and  sufficiency  of  the  security; 
that  the  greater  power  would  Include  the 
lesser  power.  The  presumption  always  ob- 
tains that  a  l^Islattve  act  Is  constitutional, 
and  it  wIU  only  be  held  unconstitutional 
where  It  so  plainly  appears  to  be  so  as  to  free 
the  mind  from  reasonable  doubt.  Guided  by 
these  principles,  and  for  the  reasons  suggest- 
ed, we  are  constrained  to  hold  the  law  a 
valid  exercise  of  the  police  power  of  the 
state. 

[3]  The  respondent  contends  that  there  can  . 
can  be  no  recovery  upon  the  bond  because 
the  statute  makes  It  "unlawful"  to  carry  on 
a  commission  business,  without  obtaining  a 
license,  and  giving  a  bond,  and  penalizes  the 
offender,  although  the  act  does  not  In  terms 
make  a  transaction  without  a  license  or 
bond  void,  and  authorities  are  dted  to  that 
effect  We  have  held  to  the  contrary.  Way 
V.  Padflc  Lumber  ft  Timber  Co.,  74  Wash. 
332,  133  Pac.  eOS.  We  were  there  reviewing 
the  Insurance  Code  (Laws  1911,  p.  105,  {  33), 
which  contains  prohibitory  words  which  we 
treated  as  being  legally  equivalent  to  the 
word  "unlawful."  That  act  also  provided  for 
a  revocation  of  the  license,  and  for  the  impo- 
sition of  a  fine.  We  said:  "Plaintiff's  error 
lies  in  the  assumption  tliat  the  contract  be- 
tween the  copartnership  and  the  defendant 
was  void;  whereas,  the  rule  Is  that  a  con- 
tract which  violates  a  statutory  regulation  of 
buslneas  Is  not  void,  unless  made  bo  by  the 
terms  of  the  act"  The  reasoning  In  that 
case  Is  controlling  here.  There  can  be  no 
legal  distinction  in  respect  to  the  issue  at 
bar  between  a  statute  which  says  "thou  shalt 
not"  do  a  certain  thing,  and  one  which  says 
that  "It  shall  be  unlawful"  to  do  tb^  same 
thing,  where  each  provides  penalties,  with- 
out In  terms  declaring  that  any  transaction 
had  without  first  complying  with  the  stat- 
ute shall  be  treated  as  void. 

Moreover,  we  think  there  is  a  sound  dis- 
tinction between  an  action  for  the  recovery 
of  tbe  agreed  price  of  liquor  sold  in  defiance 
of  a  statute  requiring  a  license,  as  was  the 
case  In  Miller  v.  Ammon,  145  U.  S.  421,  12 
Sup.  Ct  884,  86  L.  Ed.  759,  and  a  case  of 
this  character,  where  the  action  Is  upon  a 
bond  given  by  a,  compeuBated  surety  guar- 
anteeing the  fidelity  of  an  employ^.  Here 
the  failure  to  comply  with  the  statute  Is  so 
collateral  to  the  contract  sued  upon  that  it 
would  seem  that  there  Is  no  just  reason 
for  denying  liability  upon  that  ground.  In- 
gersoll  V.  Randall,  14  Minn.  400  (GU.  304). 
Any  other  view  would  protect  the  burglar  in 
the  possession  of  goods  taken  from  tbe  store 
of  a  commission  merchant  who  had  not 
compiled  with  the  statute,  and  would  Justify 
a  fire  insurance  company  In  refusing  to  pay 
for  goods  of  a  commission  merchant  destroy- 
ed by  fire,  if  perefaaace  it  discovered  he  was 
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wttbont  a  lleenm.  In  short,  It  woald  make 
of  such  a  merchant  an  outlaw,  and  his 
property  the  prey  of  the  unscrupulous  and 
Uie  lawless  man.  We  do  not  feel  disposed 
to  stand  sponsor  for  so  monstrous  a  doctrine. 
In  Miller  t.  Ammou  it  was  said:  "The  gen- 
eral rule  of  law  is  that  a  contract  made  In 
violation  of  the  statute  la  Toid,  and  that, 
when  a  plaintiff  cannot  MtabUdi  his  cause  of 
action  without  relying  upon  an  illegal  ooU' 
trac^  be  cannot  recover."  We  announced  the 
same  principle  in  the  recent  case  ct  Sttrtan 
V.  Blethen.  139  Pac.  618. 

We  think  the  court  was  in  error  in  dlsmla** 
lug  tbe  action.  The  Judgment  is  reversed. 

CROW.  C.  J.,  and  ELLIS,  MAIN,  and 
iJHADW^CfC,  JJ.,  concur. 


(24  Cal.   App.  129) 

ilARDWOOD  INTERIOR  CO.,  Inc.,  t.  BULL 

•t  sL    (CiT.  1153.) 
(District  Court  of  Appeal,  First  District,  Cal- 
iforuia.    March  13.  1914.) 

1.  Mechanics'  Liens  (i  23*)— Bbnbfit  to 
OwNEB— Necessity. 

Under  Code  Civ.  Proc  I  1183.  providing 
that  all  persons  performing  labor  upon,  or  fur- 
alsbing  materials  to  be  used  in  the  construction, 
alteratiOD,  addition  to,  or  repair  of,  any  build- 
ing  shall  have  a  lien  upon  the  property,  it  is 
Qot  a  prerequisite  to  a  lien  that  the  owner  re- 
ceive a  beneOt  from  the  labor  dona  or  the  mate- 
rials furnished. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  CenL  Dig.  (  24;  Dec  Dig.  S  23.*] 

2.  Mechanics*  Liens  (8  26*)— Natdsb  of  Iic- 

PBOVEMENT— "ALTEEATION." 

Leveling  and  waxing  a  floor  so  as  to  render 
it  suitable  tor  dancins  Is  an  alteration  of  tbe 
building  within  Code  Civ.  Proc.  S  1183,  provid- 
ing that  contractors  performing  labor  upon  the 
alteration  of  any  buifding  shall  b^ve  a  lien. 

[Ed.  Note. — For  other  casea.  see  Mechanics' 
Liens.  Cent  Dig.  SS  27-29;  Dec  Dig.  S  26.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1.  pp.  360-305.] 

3.  Mechanics'  Liens  (|  277*)— Tabunoi  Be- 
tween Notice  and  Pboof, 

There  is  no  variance  between  the  notice  of 
lien  and  the  proof,  where  the  lien,  as  does  the  ev- 
idence, shows  the  character  of  tbe  work,  and 
tbe  mere  fact  that  tbe  lien  speaks  of  the  work 
detailed  therein  as  an  improvemeot  does  not 
create  a  subatantiat  variance:  the  proof  show- 
ing the  leveling  and  waxing  a  Boor  so  as  to  make 
it  suitable  for  dancing. 

[Ed.  Note. — For  other  cases,  see  Mechanics* 
Uens,  Cent  Dig.  §8  546-S54 ;  Dec.  Dig.  8  277.*] 

4.  INTBRBST  ({  19*)  —  CoNTBAOTS  —  QUANTtTU 
MbBUIT— RiOHT  TO  iNTKBSBT. 

An  action  to  enforce  a  mechanic's  lien, 
based  on  a  contract  to  surface  and  wax  the  floor 
of  a  building  to  make  it  suitable  for  dancing  for 
an  agreed  price,  is  not  in  the  nature  of  one 
upon  quantum  meruit  so  as  to  defeat  the  lien 
claimant's  right  to  interest,  though  the  petition 
alleged  that  the  agreed  price  was  a  reason- 
able one. 

[Ed.  Note.— For  other  cases,  see  Interest  Gent 
Dig.  II  35-40;  Dec.  Dig.  8  19.*] 

6.  Intebest  (I  19*)— Amount  ow  Ricovibt— 

QoANTUif  Meruit— I NTEBEST.  • 
WTiere  an  action  is  based  upon  quantum 
meruit,  a  lien  claimant  is  limited  to  the  rea- 


sonable value  of  tte  work  done  or  materials 

furnished,  and  no  interest  may  be  charged  until 
judgment  is  rendered. 

[Ed.  Note.— For  other  cases,  see  Interest,  Cent 
Dig.  81  85-40;  Dec  Dig,  |  19.*  J 

6.  Mechanics'  Liens  (|  161*)— "Value"  or 
Labob  ob  Materials. 

Under  Code  Civ.  Proc  8  1183,  providing 
for  a  mechanic's  lien  "for  the  value'*  of  the  la- 
bor or  materials  furnished,  the  phrase  "for  the 
value"  means,  in  tbe  absence  of  fraud,  the 
^reed  value  in  cases  based  upon  contract 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Lfens.  Osnt  Dig.  |8  289-283,  606;  Dec  Dig.  | 
161.* 

For  other  definitions,  see  Words  and  FhrassK 
Tol.  8,  pp.  7275-728077826.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  J.  J.  Trabucco, 
Judge. 

Action  by  tbe  Hardwood  Interior  Com- 
pany, Incorporated,  against  J.  E.  Bull,  Ar- 
thur E.  Elworthy,  and  Frederick  W.  El- 
worthy,  carrying  on  business  under  the  Arm 
name  and  style  of  Bull  &  Elworthy  Company, 
and  the  Unique  Dancing  Pavilion,  Emma 
C.  Ferris,  and  John  W.  Ferris.  From  a 
Judgment  for  plalntlfT,  defendant  -KiTuna  C. 
Ferris  appeals.  Affirmed. 

Charles  S.  Wheeler  and  John  F.  Bowie, 
both  of  San  Francisco  (Nathan  Moron,  of 
San  Francisco,  of  counsel),  for  appellant 
Samuel  M.  Samter*  of  San  Francisco,  for 
respondent 

KERRIGAN,  J.  This  la  an  appeal  by  de- 
fendant Emma  C.  Ferris,  owner  of  the  lot 
and  building  described  In  the  complaint 
from  a  judgment  foreclosing  a  mechanic's 
lien  upon  said  real  estate.  Prior  to  the  time 
when  this  controversy  arose  Emma  C.  Ferris 
leased  to  defendants,  J.  E.  Bull  and  Arthur  E. 
and  Fredericli  W.  Elworthy,  copartuera,  tbe 
loft  of  the  premises  affected,  which  loft  waa 
to  be  used  exclusively  as  a  dancing  halL 
Thereafter  said  copartners  entered  Into  a 
contract  with  the  plaintiff  to  surface  and 
wax  the  floor  of  the  loft  in  order  to  make 
it  suitable  for  dancing;  the  price  agreed  up- 
on for  the  work  being  the  sum  of  $316.  The 
work  consisted  of  making  the  floor  level  and 
smooth  by  sandpapering  It  with  a  machine 
operated  by  electricity  and  by  hand  labor, 
after  which  It  was  waxed.  The  agent  of  the 
appellant  knew  that  this  work  was  being 
done,  and  gave  no  notice  that  the  owner 
would  not  be  responsible  for  tbe  cost  of  it 
by  posting  written  notice  to  that  effect  In  a 
conspicuous  place  on  the  premises  as  provid- 
ed In  section  1192  of  the  Code  of  Civil  Pro- 
cedure. The  work  was  completed,  and.  tbe 
partnership  defendants  having  paid  only  a 
portion  of  the  bill  therefor,  a  lien  was  filed 
by  the  plaintiff  against  the  property,  and 
subsequently  this  action  waa  commenced  tn 
foreclose  tbe  same. 
It  is  under  tbe  terms  of  section  1183  of  the 
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Code  of  Civil  Procedure  that  plaintiff  claims 
to  be  entitled  to  a  lien.  That  sectloD  pro* 
vides  that  "contractors,  subcontractors, 
•  •  *  and  all  persons  and  laborers  ot 
every  class  performing  labor  upon  or  funilsb- 
iDg  materials  to  be  used  In  the  construction, 
alteration,  addition  to,  or  repair,  either  In 
whole  or  in  part,  of  any  building,  *  •  • 
shall  hare  a  lien  upon  the  property  upon 
which  they  have  bestowed  labor  or  furnished 
materials,  for  the  value  of  such  labor  done 
and  materials  furnished."  It  is  conceded 
that  the  work  done  did  not  constitute  a  mat- 
ter of  "construction,"  nor  "addition  to,"  nor 
a  "repair  to"  the  building;  and  the  question, 
therefore,  presented  for  decision  is:  Was  the 
work  upon  the  floor  of  the  loft  an  alteration 
to  a  part  of  the  building? 

[1,2]  While  it  may  be  true,  as  suggested 
by  appellant,  that  the  theory  upon  which  the 
mechanic's  lien  law  Is  based  is  that  the  own- 
er receives  a  benefit  which  he  is  estopped  to 
deny,  yet  our  statute  does  not  seem  to  con- 
template, as  an  esseutlal  prerequisite  to  the 
existence  of  a  lien  under  It,  that  the  owner 
mast  be  benefited  by  the  labor  bestowed  or 
the  materials  furnished.  Having  In  mind 
matters  of  alteration,  we  can  readily  imagine 
Instances  where  a  change  In  a  part  of  a 
building  would  be  a  detriment  to  the  proper- 
ty, and  yet  be  so  unquestionably  an  altera- 
tion aa  to  come  clearly  within  the  language 
of  section  1183,  Code  of  Civil  Procedure,  and 
be  ll^iable.  In  the  present  case,  while  we 
think  that  the  question  is  a  close  one,  we  are 
of  the  opinion  that  the  work  done  upon  the 
building  was  of  a  more  substantial  character 
than  the  mere  cleaning  or  polishing  of  the 
floor,  or  superficial  work  of  ttiat  character, 
aiid  was  in  fact  an  alteration  of  the  floor 
as  the  word  "alteration"  Is  defined  by  the 
standard  lexicographers  (Sessions  v.  State, 
115  Ga.  18,  41  S.  E.  259,  260).  and  that  con- 
sequently the  contractor  doing  or  furnishing 
the  same  Is  entitled  to  a  lien  under  the  sec- 
tion of  the  Code  mentioned,  notwithstanding 
that  the  record  falls  to  show  that  the  work 
was  of  any  benefit  to  the  owner  of  the  build- 
ing on  which  it  was  bestowed.  If  this  work 
had  been  done  for  the  owner  of  a  building 
after  it  was  a  completed  structure,  we  have 
no  doubt  It  would  be  considered  Henable.  If 
lieuable  in  such  a  caee,  it  Is  Henable  in  this 
case  also. 

The  appellant  could,  If  she  had  any  doubt 
concerning  the  question  as  to  whether  or  not 
this  character  of  work  came  within  the  pur- 
view of  the  act,  have  relieved  herself  from 
responsibility  by  posting  a  nonliability  notice. 

[3]  There  is  no  variance  t}etween  the  notice 
of  Hen  and  the  proof.  The  Hen,  as  does  the 
evidence,  shows  the  character  of  the  work. 
The  mere  fact  that  the  lien  speaks  of  the 
work  detailed  therein  aa  an  "improvement" 


cannot  be  regarded  as  creating  a  substantial 
variance  between  the  lien  and  the  proof. 

[4,  S]  It  is  contended  by  the  appellant  that 
no  interest  should  have  been  allowed  prior  to 
the  rendition  of  the  judgment.  In  support 
of  this  contention  it  Is  claimed  that  the  ac- 
tion was  In  the  nature  of  one  uiwn  quantum 
meruit,  and  that,  the  amount  being  unliqui- 
dated, no  interest  could  be  charged  until  the 
amount  due  plaintiff  was  determined  at  the 
trial. 

[S]  The  record  does  not  support  this  conten- 
tion. The  action  was  based  upon  a  contract 
for  a  definite  sum.  During  the  trial  the  de- 
fendant contended  that,  notwithstanding  this 
fact,  plaintiff  was  limited  in  its  recovery  to 
the  reasonable  value  of  the  work  done.  Act- 
ing npon  tills  theory,  the  trial  court  permit- 
ted evidence,  over  the  objection  of  plaintiff, 
to  show  that  double  pay  had  been  charged  for 
night  work.  Plalntift  thereupon  Introduced 
testimony  to  show  that  the  amount  agreed 
open  by  the  parties  was  a  reasonable  one. 
Upon  the  concluston  of  the  evidence  the  trial 
court  held  the  defendant  liable  to  the  plain- 
tiff for  the  amount  of  the  contract  price,  less 
the  sum  of  $18.75.  It  Is  undoubtedly  true, 
as  claimed  by  appellant,  that  when  the  action 
is  based  upon  quantum  meruit  a  lien  claim- 
ant is  limited  in  his  recovery  to  the  reason- 
able value  of  the  work  done  or  materials  fur- 
nished, and,  as  that  reasonable  value  re- 
quires determination,  no  interest  can  be 
charged  until  judgment  is  rendered.  It  can 
hardly  t>e  said,  however,  that  an  extra 
charge  for  night  labor  is  of  Itself  evidence 
that  the  chai^  Is  unreasonable.  Moreover, 
while  the  complaint  in  this  action  contains 
an  allegation  that  the  agreed  price  is  a  rea- 
sonable one,  the  action  was  based  upon  a 
contract  in  which  the  terms  were  fixed  and  > 
definite,  and  judgment  should  have  been  giv- 
en for  the  full  amount  prayed  for,  Macom- 
ber  V.  Blgelow,  126  Cal.  9,  58  Pae.  312 ;  Hlnes 
V.  MiUer,  126  Cal.  683,  59  Pac.  U2;  Pacific, 
etc.,  V.  Fisher,  106  Cal.  224,  39  Pac.  758. 
Section  1183  provides  that  certain  designated 
persons  shall  have  a  lien  "for  the  value"  of 
the  labor  done  and  materials  furnished,  and 
this  phrase  has  been  construed  to  mean,  In 
the  absence  of  fraud,  the  "agreed  value"  in 
cases  based  upon  contract.  JeWell  v.  McKay. 
82  Cal.  144,  150,  23  Pac.  139.  It  follows  that 
the  court  should  not  have  disallowed  the  sum 
of  $18.75  Included  In  the  contract  price.  The 
amount  claimed  being  fixed  and  definite,  the 
plaintiff  should  have  been  given  judgment  for 
the  full  amount  of  his  claim ;  and,  this  be- 
ing so,  he  was  entitled  to  have  interest  al- 
lowed. 

The  Judgment  Is  affirmed. 

We  concur:  LKNNON,  P.  J.;  BICH- 
ABDS.  J. 
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(H  Cal.  App.  152) 
KERR  T.  SNOWDEN  el  aL    (Civ.  1473.) 

(Digtrict  Court  of  Appeal,  Second  District,  Cali- 
fornia.  March  10,  1814.) 

1.  Pleading  (i  8*)— Denials— Conclusioit. 

A  denial  in  ejectment  that  "dofendants,  or 
either  of  them,  now  unlawfully  withhold  possea- 
aioo  from  plaintiff  .of  anr  of  the  lands  described 
In  plaintiff's  said  complaint"  is  evasive  and  a 
mere  conclusion,  and  hence  not  sufficient  to  raise 
an  issue  as  to  defendants*  imssession. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §§  12-28Mi,  68;  Dec.  Dig.  }  8.*] 

2.  IBjectubnt  (I  9*)— Title  to  Sustain  Ac- 
tion. 

One  can  only  recover  In  ejectment  upon  a 
legal  title. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  H  16-29;  Dec.  Dig.  |  9.*] 

8.  Public  Lands  ({  41*)  —  Cebtifxoate  of 

Pttbchase— ErracT. 

A  certificate  of  purchase  of  unappropriated 
goremment  land  from  the  United  States  DeiMirt- 
ment  of  Agriculture  is  prima  fade  evidence  of 
title  in  the  holder,  only  because  it  it  made  bo  by 
Code  Civ.  Proc.  i  1»25. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  H  103-105;  Dec.  Dig.  S  41.*] 

4.  Public  Lands  (S  41*)— Uuhiicbnt  of  Ti- 
tle. 

Code  Civ.  Proc  |  1925.  making  the  certifi- 
cate of  purchase  of  unappropriated  government 
lands  prima  facie  evidence  that  the  holder  or 
assignee  is  the  owner  of  the  land  described 
therein,  would  not  make  entries  from  a  tract 
book  from  the  office  of  the  register  of  United 
States  lands  describing  certain  land  as  sold  to  a 
certain  person,  and  giving  the  number  of  the  cer- 
tificate, etc.,  competent  evidence  of  tbe  issuance 
of  the  certificate  of  purchase  or  its  assignment. 

[Ed.  Note.— For  other  cases,  see  Public  Land^ 
Cent  Dig.  §S  103-10&;  Dec.  Dig.  1  41.*] 

5.  Ejectment  (|  90*)— Sau— Establxshhbnt 

OF  Title. 

Evidence  that  one  claiming  title  to  land  as 
uoappropriated  government  land  purchased  by 
her  oDtained  a  restraining  order,  directed  to  de- 
fendant, against  interfering  with  ber  in  making 
improvements  required  as  a  condition  to  tbe  is- 
suance of  certificate  of  purchase,  and  that  she 
made  tbe  improvements  under  the  restraining 
order,  was  not  admissible  in  ejectment;  the 
issue  being  whether  ancb  claimant  bad,  in  fact, 
acquired  the  government's  title,  and  not  how 
she  acquired  it 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  S§  254-277 ;  Dec.  Dig.  S  90.*] 

6.  Public  Lands  (|  106*)  —  Impbovemhis— 
Detebuination  of  Sufficienct. 

Determination  of  whether  one  claiming  un- 
occupied government  land  had  made  the  improve- 
ments pre8cril>ed  as  a  condition  to  the  granting 
of  a  final  certificate  of  purchase  is  for  the  Unit- 
ed States  Land  Department;  its  ruling  thereon 
being  final,  in  atwence  of  fraud  or  mistake. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  §S  104,  301,  302;  Dec  Dig.  {  106.*] 

7.  Ejectment  (8  11*)- Title  to  Suppobt  Ac- 
tion—Acquisition OF  Title— Time. 

In  ejectment  plaintiff  must  recover  upon  bis 
title  as  it  existed  when  the  action  was  com- 
menced, so  that  he  could  not  rely  upon  a  title 
acquired  tinder  a  final  certificate  of  purchase  of 
public  land  issued  months  after  the  commence- 
ment of  the  action. 

[Ed.  Note.— For  other  cases,  see  Ejectment 
Cent  Dig.  H  42-46;  Dec  Dig.  |  IL*] 


Appeal  from  Superior  Court,  Imperial  Coon- 
ty ;  Franklin  J.  Cole,  Judge. 

Action  by  Louise  E.  Kerr  against  W.  U 
Snowdeo  and  another.  From  an  order  deny- 
ing defendants'  motion  for  a  new  trial,  they 
appeal.  Reversed,  and  new  trial  ordered. 

Eshleman  St  Swing,  of  El  Centro,  for  ap- 
pellants. George  H.  P.  Shaw,  of  El  Centre, 
and  R.  D.  McPherrlQ  and  Shaw  &  Dyke,  all 
of  Imperial,  for  respondent 

SHAW,  J.  Action  in  ejectment  The  case 
was  tried  before  a  Jury,  which  rendered  a 
verdict  for  plaintiff.  Judgment  followed. 
Defendants  moved  for  a  new  trial.  In  support 
of  which  they  offered  a  statement  of  the  case. 
The  motion  was  denied,  and  tills  appeal  is 
from  the  order  denying  the  same. 

Tbe  land,  160  acrea  in  area,  is  situated  in 
Imperial  county.  The  complaint.  Sled  April 
12,  1909,  alleged  that  on  January  28,  1907, 
plaintiff  was  seised  In  fee  of  "that  certain 
160  acres  of  land,  *  •  •  embraced  in 
desert  land  entry  No.  3024  and  in  said  desert 
land  entry  described  as  tbe  8.  E.  ^  of  sec- 
tion 3,  township  15  south,  range  14  east; 
fkiso  known  as  the  S,  E.  ^  of  section  36, 
township  14  south,  range  14  east,  8.  B.  M.. 
according  to  the  Imperial  survey;  and  also 
described  as  tract  No.  37,  in  township  14 
south,  range  14  east,  S.  B.  M.,  according  to 
the  resurvey  of  said  township  authorized  by 
act  of  Congress  July  1,  1902" ;  that  defend- 
ants, without  right  or  title,  entered  Into  pos- 
session and  ousted  and  ejected  plaintiff  there- 
from, and  unlawfully  withhold  possession 
thereof  to  her  damage  In  the  sum  of  $500; 
that  the  rents.  Issues  and  profits  for  the  time 
that  plaintiff  was  excluded  from  the  prop- 
erty is  $500.  By  their  answer  defendants  de- 
ny plalntifTs  title  and  tbe  alleged  ouster; 
"deny  that  defendants,  or  either  of  them, 
now  UQlawfuUy  withhold  possession  from 
'  plaintiff  of  any  of  the  lands  described  in 
plaintiff's  said  complaint" 

[1]  This  last  denial  as  quoted  is  not  only 
evasive,  but  a  mere  conclusion;  hence  insuf- 
ficient to  raise  an  issue  as  to  defendants  be- 
ing In  possession  of  the  land.  De  Godey  r. 
Oodey,  HQ  Cal.  157.  The  allegation  of  the 
complaint  In  this  r^ard  must  therefore  be 
deemed  admitted.  Plaintiff's  title'  is  based 
upon  the  claim  that  on  July  21,  1905,  at 
which  time  tbe  land  was  vacant,  unappro- 
priated government  land,  one  Harry  R.  Hay 
made  a  desert  land  entry  thereon,  numbered 
3024,  and  received  from  the  United  States 
land  department  a  certificate  of  purchase, 
wherein  the  land  was  described  as  the  south- 
east ^  of  section  3,  township  16  south,  range 
14  east,  and  that  in  January,  1907,  Ha7  as- 
signed this  certificate  of  purchase  to  plain- 
tiff. At  the  time  of  the  filing  of  the  com- 
plaint herein,  this  certificate  of  purchase  and 
assignment  thereof  to  plainttft  constituted 
the  sole  documents  upon  which  plaintUF 
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based  her  claim  of  title  to  the  property. 
While  the  Issuance  of  the  certlflcate  of  pur- 
chase did  not,  in  fact,  transfer  the  govern- 
ment title  to  plalntlfTs  assignor,  such  certifi- 
cate, by  virtue  of  section  1^25,  Code  of  CItII 
Procedure,  Is  made  primary  eridcnce  that  the 
holder  or  assignee  thereof  la  the  owner  of 
the  land  described  ther^n. 

[2,3]  In  the  absence  of  this  [HTorialon  of 
the  Code,  since  one  can  only  recover  in  eject- 
ment upon  a  legal  title  (Conlan  v.  Quinby,  51 
Cal.  412),  plaintiff,  as  assignee  of  the  certifi- 
cate, could  not  maintain  the  action.  "The 
certificate  of  purchase  is  evidence  prima 
facie  of  title,  only  because  the  section  of  the 
Code  makes  it  such  evidence."  Haven  v. 
Haws,  63  CaL  452.  Aud  iu  McTamaban  v. 
Pike,  91  Cal.  640,  27  i'ac  784,  it  la  said:  *'It 
is  by  virtue  of  that  section  (1925)  alone  that 
certificates  of  sale  are  made  primai7  evi- 
dence of  ownership." 

Neither  the  certificate  of  purchase  issued 
to  Hay  nor  the  assignment  thereof  was  of- 
fered in  evidence;  nor  was  any  proof  made 
tending  to  show  that  they  or  either  of  them 
were  lost  or  destroyed.  In  lieu  thereof,  the 
court,  over  defendants'  objection,  permitted 
plaintiff  to  introduce  in  evidence  a  certified 
copy  of  page  77,  vol  18,  of  what  is  designated 
aa  the  tract  book  from  the  ofllce  of  the  regis- 
ter of  United  States  lands,  showing  the  de- 
scription of  the  land  sold  by  the  government 
to  Harry  R.  Hay,  date  of  sale,  number  of 
certificate,  and  a  notation  thereon  in  pencil: 
"Assigned  to  Louise  E.  Kerr,  738  Westlake 
avenue,  Los  Angeles,  1 — 25 — 07." 

[4]  Our  attention  Is  not  directed  to  any  pro- 
vision of  law  requiring  the  register  to  ke^ 
such  tract  book  and  make  such  entries  or  mem- 
oranda therein.  Conceding  the  entries  to  have 
been  made  in  the  performance  of  ofllclal  duty 
<section  1920,  Code  Civ.  Proc),  we  are  never^ 
theless  of  the  opinion  that  the  prdvlsiou  con- 
tained in  section  1925, Code  of  Civil  Procedure, 
which  is  in  derogation  of  the  common  law, 
cannot  be  construed  as  authority  under  which 
the  memoranda  and  entries  made  by  the  reg- 
ister can  be  deemed  competent  evidence  of 
the  Issuance  in  form,  substance,  and  execu- 
tion, of  the  certificate  of  purchase,  or  the 
legal  assignment  thereof  to  plalntiflC.  Like 
a  deed  or  other  written  Instrument,  the  valid- 
ity and  interpretation  of  these  documents  in 
writing  are  questions  of  law  for  the  court  to 
determine,  not  the  re^ster  of  the  land  office, 
whose  functions  are  ministerial.  This  rule 
Is  universal,  and  citation  of  authorities  in 
sopport  thereof  Is  unnecessary.  It  therefore 
follows  that  the  court  erred  In  Its  ruling  In 
admitting  the  certified  copy  of  the  tract 
t>ook,  pencil  memoranda  and  notations  there- 
in, as  evidence  proving  plaintUTs  ttUe  to  the 
property. 

[5]  On  January  26,  1910,  after  the  com- 
mencement of  the  trial,  plaintiff,  over  de- 
fendants' objection,  was  permitted  to  file  a 
supplemental  complaint,  wherein  she  alleged 
that  about  July  ^  1909.  she  obtained  a  re- 
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straining  order  directed  to  defendants,  re- 
straining them  from  Interfering  with  her  la 
the  performance  of  making  improvements 
upon  the  land,  required  by  tbe  government  as 
a  prerequisite  to  the  issuance  of  final  certifi- 
cate of  purchase  therefor,  and  that,  under 
and  by  virtue  of  said  restraining  order,  she 
went  upon  the  land  and  made  (%rtaln  im- 
provements thereon,  as  a  result  of  which  she 
made  her  final  proof  In  the  United  States 
Land  Office,  which  proof  was  accepted  and 
approved,  and  a  final  certificate  of  purchase 
issued  to  this  plaintiff  for  the  land  described 
in  the  original  complaint ;  and  she  was  also 
permitted,  over  defendants*  objections,  to  of- 
fer evidence  In  support  thereof.  These  rul- 
ings constituted  error.  The  granting  of  the 
writ  of  injunction  restraining  defendants 
from  Interfering  with  plaintiff  while  she  perv 
formed  the  required  work  as  a  condition  of 
procuring  a  final  certificate  of  purchase  did 
not  tend  In  any  wise  to  establish  her  titie. 
The  question  involved  was  whether  she  had, 
in  fact,  acquired  the  government's  titie,  not 
hotc  she  acqpired  it. 

[1]  If,  at  the  commencement  of  the  suit, 
she  held  a  patent  or  cerUQcate  of  purchase, 
which  latter,  as  we  have  seen,  under  section 
1925,  Code  of  Ctvll  Procedure,  constitutes 
prima  facie  evidence  of  title,  then,  under  the 
pleadings,  it  was  Immaterial  whether  she  had 
made  the  Improvements  prescribed  by  the 
government  as  a  condition  precedent  to  the 
granting  of  a  final  certificate.  The  deter- 
mination of  such  question  is  for  the  United 
States  Land  I>epartnient,  and,  acting  within 
the  authority  conferred.  Its  final  ruling  there- 
on can  only  be  attacked  for  mistake  or  fraud. 

[7]  The  final  certificate  of  purchase  was 
obtained  months  after  the  commencement  of 
the  suit  It  is  a  rule  of  universal  recognition 
that  In  ejectment  the  plaintiff  must  recover, 
if  at  all,  upon  the  state  of  his  title  as  it 
existcid  at  the  time  when  he  commenced  the 
action.  Johnston  v.  Jones,  66  U.  S.  (J.  Black) 
209,  17  L.  Ed.  117.  "Title  acquired  after 
the  commencement  of  the  action  will  In  ne 
case  entitie  the  plaintiff  to  recover."  Tyler 
on  Ejectment,  p.  76.  To  the  same  effect  see 
volume  15,  Cyc  p.  29;  Sacramento  Savings 
Bank  v.  Hynes,  50  CaL  195;  Warvelle  on 
Ejectment,  |  228;  Sauer  v.  iMeyer,  87  CaL 
34,  25  Pac.  153.  The  only  proof  offered  In 
sopport  of  plalntifTs  alleged  titie  was  the 
tract  book  and  notations  therein  from  the  r^- 
ister's  office  and  the  final  certificate  of  pur- 
chase Issued  long  after  the  bringing  of  the 
action ;  both  of  which  documents  having  been 
erroneously  admitted  in  evidence,  it  must 
follow  that  the  order  denying  defendants' 
motion  for  a  new  trial  must  be  reversed. 

Other  errors  were  committed,  due  appar- 
enUy  to  an  erroneous  theory  as  to  the  Issues 
involved  under  tbe  pleadings.  Defendants, 
without  asserting  any  right  thereto,  admit 
their  possession  of  land  the  title  to  which 
was,  that  the  comniencement  of  the  action, 
alleged  by  plaiutUf  to  be  vested  In  her.  Thej 
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deny  ttiat  sbe  had  title  to  the  land  as  al- 
leged. This  Is  the  chief  issue  upon  which, 
If  decided  in  plaintlfi's  favor,  judgment  most 
follow  for  her.  Such  title  must  be  evidenced 
by  a  patent,  or,  In  Ueu  thereof,  a  cerliflcate 
of  purchase  (section  1925.  Code  Qv.  Proc) 
issued  or  assigaed  to  her,  the  validity  and 
Interpretation  of  which  are  questions  tor  the 
court,  and  not  the  Jury.  If  issued,  then,  un- 
der the  present  state  of,  the  pleadings.  It  Is 
immaterial  whether  or  not  she  performed 
the  conditions  required  by  the  government 
as  a  prerequisite  to  Its  issuance^  A  new  ac- 
tion (if  not  barred),  based  upon  the  final  car- 
tiflcate  of  pnrchase  issued  to  plainttEt,  or  up- 
on a  patent,  if  one  has  been  issued,  would 
greatly  simplify  the  case,  and  In  tlw  trial 
thereof  be  the  means  perhaps  of  avoiding 
many  en-ors  of  wbidi  defendants  Justly  com- 
plain. 

The  order  is  reversed,  and  the  court  di- 
rected to  grant  defendants*  motion  for  a  new 
trlaL 

We  concur:  OONREY,  F.  J. ;  JAMBS,  J. 

(U  Cal.   App.  133) 

SOBAGO  V.  SALLEE.    (Civ.  1184^ 
(District  Court  of  Appeal.  Third  District,  Cali- 
fornia.  March  13,  1914) 

1.  jnst  ({  85*)  —  compbtenot  of  jubobs  — 
Bias  ahd  Peejudice. 

In  an  action  for  injury  to  plaintiff  caused 
by  his  wagon  colliding  with  defendant's  automo- 
bile, held,  under  the  evidence,  that  the  trial 
court  did  not  abuse  its  discretion  in  overruling 
defendant's  challenge  to  a  prospective  juror  on 
the  ground  of  implied  bias. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  S  405;  Dec.  Dig.  {  85.*J 

2.  JUBT  (S  85*)  —  COUPETBNCT  OF  JDBOBS  — 
DlSCBETION  OF  COUKI. 

The  determination  of  the  question  whether 
a  person  is  qualified  and  competent  as  a  juror 
is  within  the  discretion  of  the  trial  court 

[EkI.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  S  405;  Dec  Dig.  {  85.*] 

3.  Appb;ai.  and  Ebbob  (8  1045*)— Habuless 
Errob. 

Defendant  could  not  on  appeal  complain  of 
error  of  the  trial  court  la  overruling  bis  chal- 
lenge for  cause  of  a  juror,  where  it  did  not  ap- 
pear that,  having  exhausted  the  remainder  of 
his  peremptory  challenges  after  thus  challenging 
the  juror  in  question,  be  bad  occasion  or  desire 
to  use  any  additional  peremptory  challenge,  or 
that  the  Jury  at  finally  accepted  was  not  satis- 
factory to  mm. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
En^r^  Cent  Dig.  H  4124r-4127 ;  Dec  Dig.  $ 

4.  Appeal  and  Ebbob  Q  1048*) — Habmless 

Error— Evidence. 

Id  ao  action  for  an  Injury  to  plaintiff  by 
defendant's  automobUe,  questions  asked  plaintiff 
whether  defendant,  in  a  conversation  with  him 
after  the  accident,  said  "anything  about  he  be- 
ing in  the  habit  of  driving  at  a  reckless  speed," 
etc,  and  "had  you  seen  [defendant]  drivmg  an 
automobile  on  the  streets,"  etc.,  though  erro- 
neous, were  rendered  harmless  by  the  answers; 
they  being  in  the  negative. 

lEld.  Note,— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  4140-4149,  4151,  4158- 
4160;  Dec.  Dig.  S  1048.*] 


5.  Evidence  (|  500*)  —  Opinion  Evidence— 

Qualification  of  Witness. 

Id  an  action  for  an  injury  to  plaintiff  by 
defendant's  automobile,  the  court  properly  per- 
mitted  a  witness  for  defendant  to  state  that  he 
bad  never  seen  aatomobiles  driven  in  the  streets 
of  the  city  any  faster  than  defendant  was  going 
at  tbe  time  of  the  accident,  and  that  "he  bad 
seen  other  automobiles  go  pretty,  fast,"  etc. ;  the 
purpose  of  the  questions  not  being  to  qualify  the 
witness  as  an  expert  as  to  tbe  rate  of  speed. 

LEd.  Note.— For  other  cases,  see  Kvidence, 
Cent  Dig.  fS  22»0.  2^91 ;  Dec.  D(g.  §  500.*] 

6.  EvinENCE  (8  222*)- Streets— Use  as  High- 
way—Action  JnJB  iNJUBr— EVIDBKCE. 

Iq  an  action  for  an  injury  to  plaintiff  caus- 
ed by  defendant's  automobile  colliding  with  h'ta 
wagon  on  a  city  street  the  court  properly  per- 
mitted a  witness  to  deuil  coDversauons  with 
defendant  after  the  accident,  in  which  he  stated 
Ihat  be  was  going  about  15  miles  per  hour  when 
the  accident  occurred,  and  that  he  failed  to  blow 
hia  horn,  etc 

[Ed.  Note.— For  other  cases,  see  Bvidencb 
CMt^Dig.  H  780-800,  80a-S(S;   Dec  IMTi 

7.  Appeal  and  Ebbob  (S  1052*)— Haruless 
Ebbob— Evidence. 

Error  in  excluding  evidence  was  rendered 
harmless  by  its  subsequent  admission. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Egor^^Cent.  Dig.  H  4171-S77;  Dec  Dig.  | 

8.  ApfBAX.  ANn  Ebbob  ({  1048*)— Habicless 
Ebbob— Evidence. 

In  an  action  for  an  injury  caused  by  de- 
fendant's automobile,  a  question  to  defendant  on 
cross-examination  wnetber  he  had  not  in  fact 
on  numerous  occasions  ran  hia  automobile 
through  the  streets  of  the  at  the  rate  of  30 
and  35  mites  per  hour  was  rendered  harmless  by 
a  negative  answer. 

[Ed.  Note.— For  other  cases,  see  Appeal  aDd 
Error,  Cent.  Dig.  |S  4140-4145,  4161,  4158- 
4100 ;  Dec  Dig.  S  1048.*] 

8.  Municipal   Corporations   (i   705*)  — 
Stbbets— Use  as  Hiohwat— Violation  or 

Ordinance. 

The  violation  of  a  municipal  speed  ordi- 
nance is  conclusive  evidence  of  negligence,  where 
such  violation  is  the  proximate  cause  of  the  in- 
jury, and  that  is  so  whether  such  ordinance  is 
specially  pleaded  or  not ;  evidence  of  the  exist- 
ence of  such  ordinance  and  its  violation  lieing 
admissible  under  tbe  general  allegations  of  neg- 
ligence 

LEd.  Note.— For  other  cases,  see  Municipal 
Corpcnations,  Cent  Dig.  if  1615-1B17;  Dec. 
Dig.  I  703.*] 

10.  Municipal  Cobpobatxons  (|  706*)  — Ac- 
tion FOB  INJUBT  IN  STBKET — SuFFIClEXCt 

OP  Evidence. 

In  an  action  for  an  injury  to  plaintiff  caused 
by  defendant's  automobile  colliding  with  his 
wagon  at  the  intersection  of  city  streets,  evi- 
dence held  to  warrant  a  finding  ttiat  the  proxi- 
mate cause  of  the  accident  was  defendant's  neg- 
ligence in  driving  at  an  excessive  speed. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CcMT^rations,  Cent  Dig.  {  1618;  Dec.  Dig.  | 

11.  DAMAOEa  (I  131*)— Measure  of  Dauaoes 
—Injuries  to  Person. 

Plaintiff  while  driving  a  delivery  wagon 
was  struck  by  defendant^  automobile,  being 
thrown  out,  striking  on  his  head  and  shoulders, 
rendering  nim  unconscious  at  the  time,  and, 
while  not  confined  to  his  bed  for  any  time,  was 
incapacitated  lor  his  work  for  two  months,  for 
which  he  received  |70  per  month,  and  for  a 
period  of  a  year  afterwards  suffered  pain  in  bit 


*rot  otbw  cassa  see  same  topic  sod  secUon  NUMBBB  In  Dec.  Dls.  4  Am.  Dlg<  Key-No.  Seilw  ft  Bep'r  Indues 


Digitized  by 


Google 


Cal.) 


SL-XlAGa  T.  8ALLEE 


707 


shoulder.  Iletd,  that  a  verdict  for  $750  waa  not 
excessive. 

I  Ed.  Note.— For  other  cases,  see  Daraages, 
CenL  Dig.     357-367,  370;  Dec.  Dig.  §  131.*  J 

12.  Appeal  and  Eesob  (S  1004*)— Mbasube  or 

Damages— In JUBY  to  I'erson. 

In  actions  for  personal  injuries,  the  law 
-does  not  attempt  to  fix  any  - precise  rules  for  the 
admeasuremeat  of  damages,  bat,  from  the  ne- 
cesdty  of  the  case,  leaves  their  assessment  to 
the  good  sense  and  unbiased  judgment  of  the 
jury,  and  the  appellate  courts  will  not  interfere, 
unless  the  amount  awarded  is  so  grossly  exces- 
aive  as  to  show  passion  or  prejudice. 

LEd.  Note.— For  other  cases,  see  Appeal  and 
EiTor^^C«nt.  Pig.  {{  3944-3947;  Dec  Dig.  S 

13-  DAsrAQEsjff  96»)— Measum  or  Dauaqes— 

INJVBT  TO  PZBSON. 

Jn  awarding  damages  for  a  personal  tort, 
the  jury  must  take  into  consideration  all  the 
elements  of  damages  shown  by  the  proofs,  and 
an>Iy  their  best  and  honest  judgment  ia  the 
ascertainment  of  what,  under  the  evidence, 
would  be  just  compensatory  relief. 

[Ed.  Note.— For  otber  cases,  see  Damages, 
Cent  Dig.  §S  230-232;  Dec.  Dig.  S  96.*] 

Appeal  from  Superior  Court,  Sbasta  Coun- 
ty; J.  E.  Barber,  Judge. 

Action  by  Samuel  Scragg  against  Harvey 
Sallee.  From  a  Judgment  for  plalotiCf,  de- 
fendant appeals.  Affirmed. 

Beld  ft  Doder,  of  San  Fiandsco,  and  W. 
D.  Tlllotson,  of  Bedding,  for  appellant 
Busli  ft  HaiOt  of  Bedding,  fcv  reapondent 

HART,  3.  This  is  an  appeal  from  a  ]adg- 
ment  entered  upon  a  verdict  for  the  plaintiff 
in  the  sum  of  9750,  and  from  the  order  deny- 
ing the  defendant  a  new  trtol,  In  an  action 
for  personal  injuries,  in  which  the  complaint 
alleges  that  the  damages  sustained  by  the 
former  ttarongh  the  negligence  of  the  latter 
amounted  to  the  sum  of  $5,018. 

The  Injuries  snstained  by  the  plalnticr 
were  recdred  on  the  2d  day  of  April,  1910, 
in  a  collision  between  a  delivery  wagon, 
drawn  by  one  horse,  driven  by  him,  and  an 
antcmobile  driven  by  the  defendant  The 
complaint  says  that  on  the  evening  named 
the  iflaintlff  was  driving  in  a  northerly  di- 
rection on  California  street,  in  the  city  of 
Redding,  Shasta  county,  and  that  the  defend- 
ant was,  at  the  same  time,  driving  his  au- 
tomobile in  a  westerly  direction  along  Yuba 
street  in  said  city;  that  at  the  intersection 
of  California  and  Yuba  streets  the  defend- 
ant's automobile  ran  into  and  collided  with 
the  delivery  wagon  of  the  plaintiff  with  such 
force  that  the  latter  was  violently  hurled 
from  his  wngon  to  the  ground  (striking  on 
his  head  and  shoulders,  as  we  shall  later 
see),  whereby  he  suffered  physical  injuries 
the  effect  of  which  was  to  incapacitate  him 
for  the  performance  of  the  duties  of  his 
usual  or  customary  employment  for  a  pe- 
riod of  51  days,  and  required  blm  to  expend 
money  for  medical  attention  and  medicine. 
It  is  alleged  that  the  collision  was  the  re- 
sult of  the  carelessness  and  negligence  of 


the  defendant  In  running  his  machine  at  the 
time  at  an  excessive  rate  of  speed,  and  in 
falling,  on  approaching  the  Intersection  of 
the  streets  where  the  accident  occurred,  to 
sound  any  bell,  horn,  or  whistle,  or  otherwise 
give  any  wandng  of  the  approach  of  the  au- 
tomobile. 

The  Issues  submitted  to  the  Jury  were 
made  by  specific  denials  by  the  answer  of 
the  averments  of  the  complaint  and  the 
charge  that  the  accident  and  its  consequenc* 
es  were  caused  by  the  plaintUTs  own  n^li- 
gence.  in  that,  by  his  carelessness  and  want 
of  caution,  he  drove  in  front  of  the  defoid- 
ant's  machine,  and  thereby  negligently  con- 
tributed to  the  cause  of  the  injuries  here 
complained  of. 

[1]  1.  The  first  point  urged  in  support  of 
the  claim  that  the  cause  should  be  remand- 
ed for  a  retrial  Is  based  upon  the  ruling  of 
the  court  disallowing  the  challenge,  inter- 
posed by  the  defendant  of  venireman  W.  L. 
Gay  for  implied  bias.  The  defendant,  it  ap- 
pears, used  one  of  bis  peremptory  challeng- 
es in  removing  Gay  from  the  Jury  box,  and 
thereafter  exhausted  the  remainder  of  the 
peremptory  challenges  to  which  he  was  ea- 
titled  under  the  law. 

The  record  upon  the  trial  of  the  challenge 
of  Gay  shows  that  he  repeatedly  stated  that 
he  was  not  acquainted  with  either  of  the 
parties  to  this  action;  that  he  knew  nothing 
of  the  facts  or  merits  of  the  controversy,  had 
no  opinion  and  liad  expressed  none  with  ref- 
erence to  the  case,  had  no  prejudice  against 
automobiles;  and  that,  if  sworn  to  try  the 
case,  he  could  and  would,  by  the  aid  of  the 
law  as  given  to  the  Jury  hy  the  court  con- 
sider and  decide  the  questions  of  fact  snb- 
mtttad  to  him  and  his  fellow  Jurors  with 
perfect  fairness  and  impartiality.'  But  up- 
on bis  examination  by  the  attorney  for  the 
defendant  the  fact  was  developed  that  the 
day  before  going  to  Redding  in  response  to 
the  summons  calling  him  to  Jury  duty  he 
held  a  conversation  over  the  telephone  with 
one  Bflddleton,  who  also  bad  been  summoned 
to  serve  on  the  same  panel  in  the  superior 
court  Aud  that  during  the  course  of  said  con- 
versation some  reference  was  made  to  the 
present  case.  It  appears  that  both  Middle- 
ton  and  Gay  resided  a  short  distance  from 
the  county  seat  and  In  the  same  neighbor- 
hood. When  asked  what  was  said  in  the 
conversation  between  Mm  and  Mlddleton 
about  the  case,  Gay  explained  that  his  pur- 
pose in  calling  up  Middleton  was  to  ask  the 
latter  If  he  could  take  him  (Gay)  to  Bed- 
ding In  his  (MIddleton'a)  buggy;  that  there- 
after the  following  conversation  occurred  be- 
tween them:  "He  [Middleton]  says,  'What 
is  this  case?'  and  I  says,  'I  don't  know,  but 
*  "  *  I  think  it  is  an  automobile  run- 
ning Into  a  wagon';  and  he  says,  *I  guess 
so,'  or  something  of  that  kind.  We  were 
both  speaking  about  being  a  little  busy,  and 
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not  nrlsblng  to  serve  or  something  of  that 
kind,  •  •  •  and  I  says  sometblng  about 
—I  can't  remember  the  exact  words,  but  I 
says,  'What  do  you  think  about  automobiles 
running  around  over  the  country  •  •  • 
and  their  rights,'  as  near  as  I  can  remem- 
ber; and  be  says,  'Well,  I  don't  think  they 
have  any  more  rit^t  on  Che  road  than  a 
wagon  has.'"  The  Juror  declared  that  the 
foregoing  constituted,  In  substahce,  all  that 
was  said  by  ^ther  of  .them  in  the  conversa- 
tion referred  to. 

^iddleton  corroborated  Oay  as  to  the  gen- 
eral nature  of  the  converaation  had  between 
them  at  the  time  mentioned.  He  said  that 
Gay  asked  him  If  he  (Middleton)  had  any 
prejudice  against  automobiles,  to  which  he 
replied,  "I  don't  think  they  [aatomobUes]  had 
any  more  right  to  the  road  than  a  wagon 
had,  or  any  other  rig." 

But  one  Battama,  on  the  trial  of  the  chal- 
lenge, testified  that,  at  about  the  time  at 
which  Gay  and  Middleton  admitted  having 
conversed  together  as  above  Indicated,  be 
overheard  a  conversation  carried'  oA  over 
the  telephone  between  two  parties,  whose 
names  or  identity  he  did  not  then  know ;  that 
said  parties  talked  about  being  members  of 
the  Jury  panel  and  the  case  "of  a  fellow  in 
an  automobile  running  into  a  man  with  a 
wagon";  that  one  remarked  to  the  other.  In 
response  to  a  query  as  to  what  he  thought 
of  the  case  of  a  "fellow  in  an  automobile 
running  into  a  man  with  a  wagon":  "I  think 
a  wagon  has  got  as  much  right  on  the  road 
as  an  automobile,  and,  where  the  automo- 
bile runs  into  a  wagon,  on  my  part,  I  haven't 
much  sympathy  for  the  man  in  the  auto- 
mobile coming  up  to  trial.  I  think  where  a 
man  runs  into  a  wagon  with  an  automobile 
•   *   •   He  ought  to  be  prosecuted." 

6ay,  on  further  examination  by  counsel  for 
defendant  after  Battams  had  testified,  denied 
that  either  be  or  Middleton  said  In  the  con- 
versation referred  to  that  a  person  guilty  of 
"running  an  automobile  Into  a  wagon  ahould 
be  prosecuted." 

[2,  3]  It  will  be  observed  that  there  can 
hardly  be  said  that  there  is  a  conflict  In  the 
testimony  touching  the  challenge  of  Juror 
Gay  upon  the  ground  of  implied  bias.  His 
own  testimony,  as  we  have  shown,  is  to  the 
^ect  that  he  was  without  an  opinion  upon 
the  merits  of  the  case,  had  no  knowledge  of 
the  facts,  knew  neither  of  the  parties  to  the 
action,  and  bad  and  nourished  no  prejudice 
against  the  use  of  automobiles  upon  the  pub- 
lic streets  or  roads,  and  bad  never  given  ex- 
pr^ion  to  any  such  prejudice.  The  witness 
Battams,  it  will  t>e  noted,  did  not  say  that  it 
was  Gay  who  said  that  a  person  who  should 
run  an  automobile  Into  a  wagon  ought  to  be 
prosecuted  therefor,  nor  did  he  directly  say 
that  Oay,  in  the  conversation  to  which  he 
listened,  assuming  said  conversation  to  have 
been  the  one  carried  on  between  Gay  and 
Middleton  over  the  telephone,  said  anything 


from  which  it  could  be  Inferred  fliat  be  enter- 
talned  a  general  feeling  of  hostility  or  preju- 
dice against  automobiles  when  used  as  vehi- 
cles upon  the  public  highways.  Battams 
merely  declared  that  be  heard  one  or  the  oth- 
er,  which  one  be  did  not  know,  say  that  a 
person  who,  driving  an  automobile  on  a  high- 
way, should  run  the  machine  into  a  wagon 
ought  to  be  prosecuted.  Tbe  court  was  Jus- 
tified tn  inferring  tbat.  If  that  remark  was 
in  fact  made,  it  was  more  likely  t^at  it  em- 
anated from  Middleton  than  from  Gay, 
since,  as  the  record  shows,  the  former  admit- 
ted, on  bis  voir  dire  examination,  ttadt  tie  liad 
an  opinion  concerning  the  merits  of  tbe  case 
which  it  would  be  difficult  to  remove  by  tes- 
timony or  for  him  to  lay  aside.  But,  if  it 
were  necessary  to  concede  that  a  conflict  in 
the  testimony  addressed  to  the  challenge 
arose  by  reason  of  Battams'  narrative  of  the 
conversation  overheard  by  him,  still  the 
question  whether  the  jutor  was  thus  shown  to 
be  disqualified  was  one  the  determination  of 
wbicb  rested  In  the  discretion  of  the  trial 
court  And.  furthermore,  assuming  that 
there  is  a  conflict  In  the  t^timony  addressed 
to  the  challenge,  and  that  It  may  Justly  be 
held  that  the  court  abused  its  discretion  in 
denying  said  challenge,  the  defendant  is  now 
in  no  position  to  avail  himself  of  the  effect 
of  such  error,  since  it  does  not  appear  that, 
having  exhausted  the  remainder  of  his  four 
peremptory  challenges  after  thus  challenging 
Gay,  he  "had  occasion  or  desire  to  use  an  ad- 
ditional peremptory  challenge,  or  that  each 
and  all  of  the  12  Jurors  finally  accepted  and 
sworn  were  not  entirely  satisfactory  to  him.** 
People  V.  ^chafer,  161  Gal.  673,  576. 119  Pac. 
920,  921. 

[4]  2.  Tbe  plaintiff,  over  objection  by  tbe 
defendant,  was  allowed  to  reply  to  the  follow- 
ing question  propounded  to  him  by  his  at- 
torney :  "Have  you  or  not  entirely  recovered 
from  your  injuries?**  The  auswer  to  said 
question  was:  "I  have  not  In  the  winter 
there,  when  It  started  to  rain,  it  affected  me 
just  the  same  as  rheumatism  did,  and-drew 
my  neck  down,  and  my  neck  got  Just  as  stiff." 
The  trial  occurred  a  little  over  a  year  from 
the  date  of  the  accident,  and  the  specific 
ground  of  objection  to  said  question  was  and 
is  that  it  was '  Intended  and  tended  to  show 
that  tbe  plaintiff  had  suffered  permanent  in- 
juries, of  which  no  claim  is  specially  pleaded 
In  the  complaint,  a  requisite  which  counsel 
for  the  defendant  contend  must  be  observed 
in  pleading  a  personal  injury  case  to  author- 
ize proof  of  permanent  injury.  But  we  think 
that  the  testimony  was  competent,  under  tbe 
general  ad  damnum  clause  of  the  complaint* 
as  conducing  to  prove  the  pecuniary  loss  suf- 
fered by  tbe  plaintiff  from  the  injuries  in* 
dieted  upon  him  by  reason  of  the  collision. 
The  rule  Is  that  tbe  future  and  permanent  ef- 
fect of  injuries  directly  or  necessarily  result 
Ing  to  the  plaintiff  from  the  negligence  of  tiie 
defendant  need  not  be  specially  pleaded  in  or* 
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der  to  warrant  proof  thereof  or  recovery 
therefor.  It  ia  only  tuch  damages  which  are 
not  the  necegaary  result  of  the  iniunet  which 
must  be  apecially  pleaded.  Treadwell  v. 
Wblttler,  80  Cal.  574,  22  Pac.  266,  5  L.  A. 
4^,  13  Am.  St  Rep.  175;  Bonneau  v.  North 
Shore  R.  R.  Co.,  152  CaL  413,  03  Pac.  106, 125 
Am.  SL  Bep.  66;  Castino  t.  Ritzman,  156 
CaL  687,  106  Pac.  739;  Zlbbell  v.  S.  P.  Co., 
160  CaL  237,  253,  116  Pac.  513. 

There  are  numerous  elements  which  may 
enter  into  the  whole  of  the  damage  which 
necessarily  results  from  the  infliction  of  cer- 
tain bodily  injuries.  Among  these  Is  that  of 
j^sical  and  mental  suCFeriug  which  the  in- 
jured party  has  endured  and  will  endure 
from  his  injuries  as  the  cause  (Sutherland 
on  Damages  [3d  Ed.]  S  ^^),  and  "it  la  not 
necessary  in  such  a  case  to  state  separately 
the  amount  of  the  loss  that  ia  caused  by  each 
element  of  damage.  A  general  statement  of 
the  whole  amount  of  damage  will  suffice 
when  all  the  damage  claimed  is  the  natural 
and  ordinary  effect  of  the  injuries  alleged." 
Castino  V.  Ritzman,  supra.  In  the  case  at 
bar  the  plainUff  himself  tesUfied  that  he  did 
not  claim  to  be  permanently  disabled  as  a 
result  of  the  injuries  sustained  by  him,  and 
the  testimony  brought  out  In  response  to  the 
question  here  complained  of  merely  tended 
to  show,  not  that  he  was  permanently  so  dis- 
abledt  physically,  as  that  his  earning  power 
was  materially  deteriorated,  but  that  some  of 
his  injuries,  influenced  to  some  extent.  It 
may  be  inferred  from  his  answer  to  the  ques- 
tion, by  certain  climatic  conditions,  still  in- 
termittently caused  him  to  suffer  physical 
pain  and  perhaps,  as  a  consequence,  some  de- 
gree of  mental  anguish,  an  element  which,  as 
declared,  it  was  proper  to  disclose  to  the  Jury 
under  the  general  statement  in  the  complaint 
of  the  aggregate  damage,  measured  in  money, 
directly  resulting  to  him  from  his  Injuries. 

3.  The  court  overruled  objections  by  the 
defendant  to  the  following  questions  asked  of 
the  plaintiff;  the  first  referring  to  a  conversa- 
tion be  had  with  the  defendant  a  short  time 
after  the  accident:  (1)  "Did  he  say  anything 
about  he  being  in  the  habit  of  driving  at  a 
reckless  speed  through  the  streets  of  Red- 
ding?" (2)  "Had  you  seen  Mr.  Sallee  driving 
an  automobile  on  the  streets  of  Redding  pre- 
vious to  that  time?"  The  ruUngs  on  the 
objections  to  the  foregoing  questions  are  as- 
serted to  be^  erroneous  and  the  effect  of  the 
questions  prejudicial  to  the  defendant.  But, 
even  If  the  questions  were  improper,  the  an- 
swers returned  to  them  rendered  them  In- 
nocuous. To  the  first  question  the  plaintiff 
in  effect  replied  in  the  negative,  and  to  the 
latter  be  replied,  categorically,  in  the  afflrma- 
ttve,  not  attempting,  however,  to  describe  the 
rate  of  speed  at  which  he  bad  seen  the  de- 
fendant drive  his  machine  on  occasions  prior 
to  the  time  of  the  accident. 

[B]  4.  Exceptions  10  and  11  InTOlre  an  at- 
tack upon  the  actfon  of  the  court  In  permit- 
ting the  witness  Staelton,  over  objectlona  bj 


the  defendant,  to  say  that  he  had  never  seen 
automobiles  driven  by  others  over  the  streets 
of  Bedding  any  faster  than  the  defendant 
was  traveling  at  the  time  his  machine  collid- 
ed with  the  plaintiff's  wagon,  and  that  he 
luid  seen  "other  automobiles  in  the  dty  of 
Bedding  go  at  a  pretty  fast  rate  of  speed." 
The  witness  saw  the  defendant  driving  his 
machine  toward  the  street  crossing  where  the 
collision  happened  Just  prior  to  the  accident, 
and  bad  tesUfied  that  the  machine  was  then 
moving  "unusually  fast."  In  order  to  show 
that  he  was  capable  of  forming  an  approxi- 
mately accurate  Judgment  of  the  rate  of 
speed  at  which  the  machine  was  going,  the 
questions  now  under  consideration  were  put 
to  hltU.  There  was  no  Impropriety  in  the 
questions  nor  In  the  testimony  brought  out 
thereby.  Their  purpose  was  not  to  qualify 
the  witness  as  an  expert  upon  the  rate  of 
speed  at  which  the  automobile  was  traveling 
when  the  collision  occurred  (for  the  matter  of 
the  speed  of  vehicles  traveling  over  the  pub- 
lic highways  does  not  involve  scientific  In- 
quiries), but  merely  to  show  that  the  witness 
had  habits  of  observation  In  noting  general- 
ly the  8i>eed  made  by  vehicles  so  traveling, 
and  was  therefore  competent  to  give  a  more 
reliable  estimate  of  the  rate  of  speed  at 
which  the  machine  of  the  defendant  waa 
moving  at  the  time  of  the  accident  than  oth* 
erwise  be  migbt  have  been.  Kramm  v. 
Stockton  Blea  B.  B.  Go,  136  Pac.  623. 

ri]  5.  Obviously,  the  court  committed  no 
error  in  allowing  the  vrltnesa  Bush  to  detail 
a  conversation  bad  ^Ui  the  defen^mt  subse- 
qaeat  to  the  accidoit,  and  in  wbleb  the  latter 
stated  (so  the  witness  was  permitted  to  say, 
over  objection  by  the  defteidant)  that,  when 
his  machine  struck  the  wagon.  It  was  "going 
at  a  apeed  of  not  leas  than  15  mllea  an  hour." 
The  admission  ot  the  defendant  ao  teatifled 
to  was  algniflcant,  not  only  because  it  tended 
to  show  that  the  epeeA  at  wbiCh  tide  defend- 
ant was  drivii^  his  machine  at  the  time  of 
the  accident  was  bu<^  that  It  would  be  diffi- 
cult to  stop  it  in  a  sudden  eihergency,  but 
also  by  reason  of  the  fact  that  section  463 
of  the  Municipal  Code  of  the  city  of  Redding, 
which  was  received  In  evidence,  prescribes 
a  penalty  for  driving  an  automobile  over  or 
upon  the  streets  of  said  city  at  a  greater  rate 
of  speed  than  8  miles,  an  hour,  or,  when  ap* 
preaching  a  crossing  of  intersecting  streets 
and  crossing  the  same,  at  a  rate  of  speed 
In  excess  of  one  mile  In  16  minutes.  There 
Is  no  more  familiar  or  better  understood  rule 
of  evidence  than  that  which  authorizes  proof 
of  the  extrajudicial  admissions  or  declara- 
tions of  a  party  against  his  own  interest  as  to 
the  matter  or  question  In  issue.  Code  Civ. 
Proc  1  1870,  snbd.  2.  What  Is  here  said  Is 
equally  applicable  to  the  claim  of  error  noted 
In  the  exception  to  the  ruling  of  the  court 
permitting  the  plaintiff  to  state  that  the  de- 
fendant, subsequent  to  the  date  ot  the  acci- 
dent, stated  to  him  ^lalntUt)  that  he  waa 
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"going  over  the  speed  Umlt,"  and  that  he  did 
not  "blow  his  horn"  or  give  any  other  warn- 
ing on  approaching  the  crossing  because  "he 
never  thought  of  it." 

[7]  6.  The  defendant  asked  the  witness 
Cummins,  the  owner  of  a  garage  and  a  deal- 
er In  automobiles,  a  number  of  questions  the 
purpose  of  which  was  to  secure  from  the  wit- 
ness his  opinion  as  to  the  probable  effect  of  a 
collision  of  an  automobile,  of  the  weight  and 
the  power  which  the  defendant's  machine 
was  shown  to  possess,  going  at  tbb  rate  of  10 
or  12  miles  an  hour,  with  the  rim  of  the 
rear  wheel  of  an  ordinary  express  wagon.  The 
questions,  having  been  objected  to  by  the 
plaintiff,  were  disallowed,  and  the  rulings  are 
here  assigned  as  errors.  But  the  witness 
later  on  was  permitted,  without  objection,  to 
state  fully  his  opinion  as  to  the  effect  of 
such  a  collision  upon  the  automobile,  and 
the  extent  of  the  damage  thus  resulting  to 
the  machine,  according  to  the  opinion  ex- 
pressed by  him,  was  amply  sufficient  to  show 
to  the  Jury  what,  under  the  circumstances, 
would  most  likely  happen  to  ^e  wagon. 
Thus  it  will  be  noted  that  the  error  Involved 
In  the  rulings  foreclosing  answers  to  the 
questions  referred  to,  conceding  but  not  de- 
ciding that  the  court  thereby  committed  er- 
ror, was  cured. 

[I]  7.  Objection  to  the  following  question 
propounded  to  the  defendant  on  his  cross- 
examination  was  overruled,  and  the  ruling 
is  here  spedfled  as  erroneous:  "Isn't  it  a 
fact  that  you  have  run  your  machine  through 
the  streets  of  Redding  on  numerous  occa- 
sions at  30  and  30  miles  an  hour?"  The 
defendant  replied  to  the  question  in  the  nega- 
tive, and  whether  the  ruling  thereon  was 
ri^t  or  wrong  need  not  be  decided,  since  the 
answer  thereto  was  manifestly  harmless  or 
without  prejudice.  The  legal  int^iity  of 
some  other  rulings  of  the  court  respecting 
mattws  of  evidence  Is  challenged;  but  an 
examination  of  said  rulings  has  convinced  us 
that  the  criticism  directed  against  them  is 
destitute  of  substantial  merit 

[•}  8.  The  action  of  the  court  In  giving,  re- 
fusing, and  modifying  certain  instmctlona  is 
complained  ot  The  only  obJecUon  in  this 
respect  to  which  the  defendant  gives  special 
attention  in  his  briefs  relates  to  the  rejection 
of  the  instruction,  as  preferred  by  the  de- 
fendant, which  would  have  told  the  Jury  that 
the  violation  of  a  statute  or  city  ordinance  es- 
tablishing a  limit  of  speed  beyond  which  ve- 
hicles of  any  kind  may  not  be  driven  over 
streets  or  public  highways  does  not  of  itself 
constitute  n^Iigence,  but  that  an  infraction 
of  such  a  law  merely  constitutes  evidence  of 
negligence  to  be  considered  by  the  Jury  in 
connection  with  other  evidence  addressed  to 
that  proposition.  Tbe  court,  however,  read 
to  the  Jury  the  Instruction  after  modifying 
it,  so  that  it  declared,  in  substance,  that  the 
driving  of  an  automobile  over  a  street  in  the 
dty  of  Redding  at  a  rate  of  speed  In  excess 


of  that  limited  by  the  ordinance  of  said  dty 
would  of  Itself  constitute  negligence  upon 
the  part,  of  the  driver,  and  that  "in  such  case 
it  is  not  necessary  that  the  plalntifl  make 
any  further  showing  of  negligence  on  the 
part  of  the  defendant,  in  order  to  recover,  pro- 
vided that  such  negligence  is  tbe  proximate 
cause  of  tbe  injury,"  and  provided,  furth», 
that  the  plaintiff  received  the  injury  wltboot 
fault  on  his  part 

While  it  is  undoubtedly  correct  to 
say  that  the  act  of  driving  a  vehicie 
over  a  street  or  public  highway  beyond 
the  speed  limit  established  by  a  municipal  or- 
dinance or  a  statute  merely  constitutes  evi- 
dence of  negligence  in  cases  where  damage 
has  followed  the  Infraction  of  such  an  ord- 
nance or  law,  tbe  rule  in  this  state  is,  how- 
ever, that  it  is  conclu^ve  evidence  of  negli- 
gence. Slemers  v.  Blsen,  M  Cat  418;  Dris- 
coll  V.  Market  Street  etc.,  Ry.  Co.,  97  GaL 
553,  82  Paa  091,  33  Am.  St  Rep.  203;  Haiv 
rington  v.  L.  A.  Ry.  Co.,  140  Cal.  514,  519,  74 
Pac.  15,  63  L.  a  A.  238,  08  Am.  St  Rep.  85; 
Bresee  v.  L.  A.  Traction  Co.,  149  Cal.  131, 
139,  80  Pac.  152,  5  L.  R.  A.  (N.  S.)  1050; 
James  v.  Oakland  Traction  Co.,  10  Cat  App^ 
780,  799,  1<^  Pac.  10^  Therefore  the  state- 
ment that  sudi  an  act  is  "of  itself  negli- 
gence," or  "negligence  as  a  matter  of  law," 
or  "negligence  per  se"  (equivalent  expres- 
sions), Is,  in  this  state,  strictly  correct  It 
follows  that  the  court  made  no  mistake  In 
modifying  the  Instruction  In  the  respect  in- 
dicated. 

We  have  not  overlooked  the  cases  arising  in 
other  jurisdictions  (noted  in  volume  2,  i  1901, 
of  Thompson  on  Negligence),  and  to  which 
attention  has  been  directed  by  counsel  for 
the  defendant  wherein  it  is  held  tiiat  to  con- 
stitute the  violation  of  a  municipal  speed  or- 
dinance negligence  aa  a  matter  of  law,  such 
ordinance  must  be  pleaded,  and  that  where 
in  such  case  it  Is  not  'pleaded,  proof  of  the 
existence  and  of  the  violation  of  the  ordi- 
nance amounts  to  no  more  than  evidence 
of  negligence,  to  be  considered  with  other 
evidence  received  In  the  case  upon  that  sub- 
ject The  theory  of  that  iffoposltlon  Is,  obvi- 
ously, that  the  plaintiff,  not  having  pleaded 
the  ordinance,  does  not  rely  upon  It  as  tbe 
foundation  of  his  right  of  action.  Tbe  rule 
as  so  enunciated  and  applied,  so  far  as  we 
are  advised,  has  never  beed  recognized  or  ap- 
plied in  California.  In  practical  effect  the 
rule  as  thus  enunciated  would  leave  to  the 
determination  of  the  plaintiff,  primarily,  the 
question  whether  the  violation  of  such  an 
ordinance  is  negligence  per  se  or  only  evi- 
dence of  negligence.  Manifestly,  the  viola- 
tion of  a  municipal  ordinance  fixing  the  limit 
beyond  which  vebicles  may  not  be  driven 
over  the  streets  of  a  city  is,  no  less  than  the 
violation  of  a  general  act  of  tbe  Legislature 
upon  the  same  subject  negligence  a«  a  mat- 
ter of  law.  The  only  distinction  which  can 
be  discerned  between  an  ordinance  and  a 
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general  statafe  of  the  state  dealing  with  pre- 
cisely the  same  subject,  so  far  as  is  conccro* 
ed  the  effect  of  the  violation  thereof,  lies  In 
the  proposition  that  In  the  one  case,  as  a 
general  rule,  the  courts  must  acquire  knowl- 
edge of  the  existence  of  the  local  regulation 
by  means  of  affirmative  proof  thereof,  while 
in  the  other  the  courts  presumptively  Icnow 
and  must  take  Judicial  cognizance  of  its  ex- 
istence. But  non  constat  tliat  the  violation 
of  the  ordinance  does  not  constitute  negll- 
genee  per  se  merely  because  the  court  fai  a 
case  in  which  the  question  could  arise  has 
not  acquired  knowledge  in  a  competent  way 
of  the  existence  of  the  ordinance.  The  re- 
sult of  the  want  of  such  kuowledge  by  the 
court  would  only  be  to  deprive  It  of  the  au- 
thority OF  right  to  announce  to  the  jury  that 
such  violation  Is  n^llgence  as  a  matter  of 
law.  The  rule  adopted  and  followed  In  this 
state  appears  to  be  the  more  logical.  It  does 
not  stop  to  make  inquiry  as  to  the  particular 
nature  of  the  negligence  of  which  the  defend- 
ant has  been  guilty,  and  whl<A  has  directly 
caused  the  damage  complained  of,  Init  au- 
thorizes the  plaintiff,  where  he  relies  for  a 
recovery  upon  an  act  oonstltating  negligence 
as  a  matter  of  law,  to  prove  the  act  under  his 
general  allegations  of  n^Ugence.  In  other 
words,  If  the  negligence  whldl  was  the  proxi- 
mate cause  of  the  Injuries  complained  of  con- 
sisted of  the  violation  of  a  munldiml  ordi- 
nance prescribing  a  maximum  limit  at  which 
vehicle  may  be  driven  upon  the  streets  of  a 
city,  then  the  plaintiff  must  first  Invest  the 
court  with  knowledge  of  the  existence  of 
snch  ordinance,  whldt  he  may  do  without 
having  specially  pleaded  It,  and  then  be  may 
'make  proof  of  its  violation  by  the  defendant 
In  support  of  the  general  allegations  of  neg- 
ligence contained  In  his  complaint 

[11]  9.  The  next  assignment  Involves  tile 
question  of  the  sufficiency  of  the  evidence  to 
justify  and  support  the  verdict 

The  evidence  la  In  sharp  conflict  upon  the 
qnestlim  whether  the  defendant's  negligence 
was  the  sole  proximate  cause  of  the  damage, 
or  whether  the  plaintiff  himself,  by -the  man- 
ner In  which  he  was  driving  his  wagon,  was 
so  culpably  careless  as  to  have  been  the  di- 
rect cause  thereof.  In  this  state  of  the  evi- 
dence, It  Is  not  of  course,  up  to  a  reviewing 
court  to  say  on  which  side  the  truth  of  the 
matter  lies.  The  plaintiff  testified  that  he 
was  driving  his  horse  In  an  ordinary  trot  on 
California  street  and  going  north;  that  the 
defendant,  when  he  first  noticed  him,  was 
driving  his  machine  on  the  left-hand  or  wrong 
side  of  Yuba  street,  going  west;  that  the  de- 
fendant was  driving  at  a  very  rapid  rate  of 
speed — he  judged  at  about  the  rate  of  25 
miles  an  hour — that  when  he  first  saw  the 
machine  It  was  approaching  the  intersection 
of  the  streets  above  named  as  he  was  mak- 
ing the  same  crossing.  "I  had  no  chance  to 
do  anything  at  all,"  he  continued,  "didn't 
have  a  chance  to  jump  out,  or  Jump,  or  noth- 


ing, and  the  machine  struck  me  and  sent  me 
Into  the  air."  He  was  thrown  to  the  pave- 
ment, striking,  as  before  stated,  on  his  head 
and  shoulders.  He  arose  but  Immediately 
fell  to  the  ground  again  in  an  unconscious 
condition,  from  which  he  was  not  revived 
until  after  having  been  removed  to  a  drug 
store  near  by  and  treated  by  a  doctor,  who 
happened  to  be  near  the  scene  of  the  accident 
when  It  occurred.  He  testified  that  the  de- 
fendant did  not  sound  his  horn  or  give  any 
other  warning  on  approaching  the  crossing. 
He  further  declared  that,  in  the  course  of  a 
conversation  with  the  defendant  a  day  or 
so  after  the  accident,  the  latter  admitted 
that  when  his  machine  struck  the  plaintiff's 
wagon,  be  was  driving  It  "pretty  fast" — that 
be  was  "going  over  the  speed  limit"  The 
defendant  further  stated  to  the  plaintiff  In 
that  conversation,  so  the  latter  declared,  that 
the  reason  be  did  not  "blow  his  horn"  was  be- 
cause "he  never  thought  about  It" 

The  witness  Bush  testified  that  the  defend- 
ant some  days  after  the  mishap,  admitted  to 
him  that  when  the  collision  occurred,  he  was 
driving  his  machine  beyond  the  speed  limit 
as  fixed  by  the  ordinance. 

Other  witnesses,  who  were  near  the  scene 
of  the  colUtdon  when  it  took  place,  testified 
that  the  machine  mis  moving  at  a  very  rapid 
rate  of  speed;  some  of  them  saying  that 
while  they  coald  taardly  approximate  tbe  rate 
they  could  say  that  the  machme  was  going 
"unusually  fast,"  while  otbers  fixed  the  qpeed 
at  which  the  machine  was  going  at  between 
12  and  IS  miles  an  hour.  And  some  of  the 
same  witnesses  corroborated  the  plalntUTs 
testimony  that  no  warning  was  given  by  the 
defendant  as  be  was  nearlng  and  In  the  act 
of  crossing  the  intersection  of  the  two  streets. 

Readily  it  will  thus  be  seen  that  there  was 
suflldent  testimony  presented  by  the  plaintiff 
to  justly  warrant  the  Jury  in  finding  that  the 
collision  was  precipitated  wholly  through  the 
n^llgence  of  the  defendant  &nd,  as  stated, 
with  this  finding  we  are  not  justified  In  inter- 
fering, notwithstanding  that  the  defendant's 
testimony,  corroborated  to  some  extent  by 
that  of  other  witnesses,  called  by  him,  would 
amply  have  sustained  the  conclusion  that  the 
defendant  was  not  at  the  time  of  the  colli- 
sion, driving  his  machine  at  an  excessive  rate 
of  speed,  measured  either  by  the  terms  of 
the  ordinance  or  otherwise,  that  the  plain- 
tiff carelessly  drove  in  front  of  the  machine, 
and  that  but  for  such  carelessness  the  acci- 
dent would  not  have  occurred. 

[It,  12]  10.  It  is  lastly  contended  that  the 
amount  of  tlie  damages  awarded  by  the  jury, 
when  compared  to  the  character  and  extent 
of  the  injuries  sustained  by  the  plaintiff,  is 
so  excessive  as  Irresistibly  to  lead  to  the  con- 
clusion that  the  verdict  was  the  result  of 
passion  or  prejudice.  While  it  Is  to  t>e  con- 
ceded that  the  injuries  suffered  by  the  plain- 
tiff were  not  shown  to  be  of  a  very  serious 
nature,  still  we  cannot  say  that  the  award  of 


Digitized  by  Google 


712 


140  PAOinC  BEPORTEiR 


damages  la  so  excesstve  as  to  Indicate  Uiat 
tbe  jury.  In  considering  the  evidence  relating 
to  tbat  feature  of  tbe  case,  and  in  reaching  a 
conclusion  thereon,  were  Influenced  by  pas- 
sion or  prejndlce.  It  has  been  repeatedly 
said  by  the  courts  as  well  as  the  tfext-wrltere 
that,  "in  actions  for  personal  torts,  the  law 
does  not  attempt  to  fix  any  precise  rules  for 
the  admeaiiurement  of  damages,  but,  from 
the  necessity  of  the  case,  leaves  their  assess- 
ment to  tbe  good  sense  and  unbiased  judg- 
ment of  the  jury,"  and  tbat  the  appellate 
courts  "will  not  Interfere  in  such  cases,  un- 
less the  amount  awarded  Is  so  grossly  exces- 
ElTe  as  to  shock  tbe  moral  sense  and  raise  a 
reasonable  presumption  that  the  jury,  in 
reaching  their  verdict,  were  actuated  by  pas- 
sion or  prejudice."  Aldrlcb  v.  Palmer,  24 
Cal.  513;  Wheaton  v.  North  Beach  ft  Mission 
R.  R.  Co.,  36  Cal.  590;  Wilson  v.  Fitch,  41 
Cal.  386;  Harris  v.  Zanone,  93  Cal.  59,  28 
Pac.  845 ;  Morgan  t.  S.  P.  Co.,  95  Cal.  501, 
30  Pac.  601;  Marshall  v.  Taylor,  98  Cal.  55, 
63,  32  Pac.  867.  35  Am.  St  Rep.  144;  How- 
land  v.  Oakland  C.  St  Ry.  Co.,  110  CaL  513, 
42  Pac.  983;  I^nlgan  v.  Neeiy,  4  ,Cal.  App. 
760,  772,  89  Pac.  441;  Clare  v.  Sacramento 
Elec.,  etc.,  Co.,  122  Cal.  604,  56  Pac.  326; 
James  v.  Oakland  Traction  Co..  10  Cal.  App. 
785,  799,  103  Pac  1082. 

[13]  The  evidence  shows  that  the  plain- 
tiff, while  not  coD&ned  to  his  bed  or  home 
dnrlDg  any  period  of  time  after  he  was  in- 
jured, was  nevertheless  incapacitated  for  the 
proper  performance  of  bis  accustomed  duties, 
for  which  he  received  as  compensation  the 
sum  of  $70  per  month,  for  a  period  of  nearly 
two  months.  It  further  shows  that  for  a 
period  of  a  year  from  and  after  the  accident 
he  at  times  suffered  pain  in  the  shoulder 
which  was  Injured  as  a  result  of  the  collision. 
Considering  this  evidence,  we  do  not  feel 
justified  In  saying  that  the  verdict  Is  exces- 
sive, or  so  far  beyond  a  just  admeasurement 
of  Uie  damages  suffered  by  the  plaintiff  as 
to  warrant  the  presumption  that  it  was 
bnra^t  about  otherwise  than  by  a  conscien- 
tloiu  cotudderation  ot  tbe  tacts  tqr  the  jury. 
It  is  true  that  it  can  hardly  be  said  that  the 
plaintiff  saffered  any  Tery  serious  detriment 
in  60  far  as  is  oonc«ned  the  loss  of  wages 
earned  in  the  perfbrmance  of  ttie  labor  to 
whldi  be  bad  customarily  applied  himself; 
but,  as  the  Supreme  Court  says  In  tbe  case 
of  Clare  r.  Sac  Elec,  etc.,  Co.,  122  Gal.  604. 
SS  Pac  826,  "compensation  for  personal  In- 
juries is  not  dependent  upon  Uie  cutting  off 
or  diminution  of  wages  by  reason  of  the  in- 
jury, nor  is  tbe  amount  thereof  measured  by 
the  amount  of  income  or  wages  lost"  The 
rule  iB,  in  brlet  that  tbe  jury  must  take  into 
condderatlon  all  tlie  elements  of  damage 
ahown  by  the  proofs  and  apply  their  best  and 
honest  judgment  in  the  ascertainment  of 
n^t,  under  all  tbe  evidence,  would  he  just 
compensatory  relief.  This,  we  nrast  assume 


from  tfie  state  of  the  evidence  and  tbe  small 
amount  (compared  to  the  sum  sued  for) 
awarded  to  the  plaintiff,  ia  precisely  what 
the  jury  did  In  this  case. 

We  have  found  no  just  cause  for  dlaturb- 
ittg  tbe  verdict  for  any  of  tbe  reasons  assign- 
ed, and  the  judgment  and  order  are  therefore 
affirmed. 

We  concur:  CHIPUAN*  F.  J.;  BUBr 
NETT,  J. 


<24  CkI.   App.  149) 
PARR  T.  BAER  et  al.   (Civ.  1289.) 

(Dlstrldt  Court  of  Appeal.  First  District,  Cal- 
ifornia.  March  16,  1914.) 

1.  Masteb  ANn  Servant  ({  36*)— Contract 

or  EHFLOTMEin^AOTION  BT  EiIPU>t£. 

Plaintiif  was  employed  for  a  year  under 
a  written  contract  to  sell  goods  for  defendants, 
and  during  the  year  defendants  wrote  to  plain- 
tiff diamisaing  him  for  inability  to  seU  the 
goods,  to  which  plaintiff  replied,  calling  atten- 
tion to  his  contract,  and  stating  that  ne  had 
fully  carried  it  ont,  and  therefore  could  not  ac- 
cept the  discbarge,  and  awaited  further  inatrac- 
tiooa.  Defendants  replied,  stating  tbat  tbe 
partner  who  had  dismissed  plaintiff  was  in  JBu- 
rope,  and  they  must  stand  by  bis  action,  but 
were  prepared  to  give  plaintiff  another  oppor- 
tunity, on  condition  that  tbe  written  contract 
between  them  be  considered  void,  to  which  plain- 
tiff replied  that  he  would  not  accede  to  their 
suggestion,  and  that  "yon  are  again  advised  that 
I  am  still  in  your  employ  and  await  your  in- 
structions," to  which  defendants  replied  that 
"the  firm  will  consent  to  give  you  another  show, 
and  should  you  make  good  nobody  will  be  mora 
pleased  than  oorselves,"  and  further  urged  him 
to  push  the  trade.  Plaintiff  was  afterwards  dis- 
charged, and  sues  upoo  the  contract  to  recover 
his  salary  for  the  time  during  which  the  above 
negotiations  took  place.  Held,  that  plaintiff 
could  maintain  an  action  <m  the  contract,  under 
the  rule  permitting  a  recovery  for  aaiary  under 
a  contract  of  employment,  where  there  la  a 
reasonable  doubt  whether  he  should  sue  on  tiie 
contract,  or  aue  for  damages  for  a  breach  there- 
of by  wrongful  discharge. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  g|  12.  42 ;  Dec  Dig.  {  36.*] 

2.  Appeal  aho  Ebbob  {|  171*)— Adhkbxho  to 
Thrdrt  Below. 

Where  the  case  was  tried  on  the  merits  as 

an  action  for  salary  due  under  a  contract  'of 
employment  without  regard  to  whether  it  should 
have  been  brought  on  the  contract  or  as  an  ac- 
tion for  damages  for  breach  thereof,  the  judg- 
ment for  plaintiff  should  not  be  rerereed  be* 
cause  of  any  defect  in  the  form  of  the  action. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  1053-1063,  1066,  1067. 
1161-1165 ;  Dec.  Dig.  S  171.*] 

Appeal  from  Superior  Court,  Alameda 
County;  F.  B.  Ogden.  Judge. 

Action  by  R.  E.  Parr  against  John  Doe 
Baer  and  others.  From  a  Judgment  tor  plain- 
tiff, defendants  appeal.  Affirmed. 

D.  Hadaell,  of  Berkeley,  for  appellants. 
Tj.  S.  Melsted,  Of  San  Frandsco,  tor  respond- 
ent 

RICHARDS,  J.  This  is  an  appeal  from  a 
judgment  In  plaintiff's  favor  for  the  sum  of 
$418.81  and  costs  of  suit.  In  an  action  brought 
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to  recover  said  sum,  alleged  to  be  dae  as  sal- 
ary under  a  contract  for  the  employment  of 
plaiotur  by  the  defendants  for  one  year. 

The  defense  presented  by  the  defendants 
at  the  trial,  and  urged  here  as  the  principal 
ground  for  reversal  of  the  Judgment,  Is  that 
the  plaintiff  was  discharged  by-  defendants 
during  the  term  of  said  contract,  and  that, 
this  being  an  action  for  the  salary  due  upon 
the  contract  of  employment  after  such  dis- 
charge, instead  of  an  action  for  damages  by 
reason  of  his  discharge,  the  plaintiff  was  not 
^titled  to  recover  in  this  case,  but  should 
be  relegated  to  his  remedy  in  the  appropriate 
form  of  action.  The  facts  constituting  and 
surrounding  the  alleged  discharge  of  the 
plaintiff  and  his  admitted  employment  are 
8u  be  tan  dally  these: 

The  defendants  are  a  firm  of  New  York 
merchants  selling  goods  in  California  through 
orders  taken  by  traveling  agents,  of  which 
the  plaintiff  became  one  under  a  written  con- 
tract of  employment  for  a  year,  dated  March 
22.  1009.  Not  long  after  his  engagement  the 
plaintiff  began  receiving  letters  from  the  de- 
fendants urging  greater  efficiency,  and  com- 
plaining as  to  the  number  and  value  of  or- 
ders taken.  On  May  17,  1909,  the  plaintiff 
received  a  letter  from  the  senior  member  of 
the  Arm  reiterating  these  complaints,  and 
Baying  in  the  course  of  their  recital:  "Under 
these  circumstances  we  regret  that  we  have 
to  dischaive  yon."  The  letter  ended  with  a 
request  that  the  plaintiff  would  return  the 
$70  expense  money  "yon  have  now  on  hand." 
To  this  letter  the  plaintiff  replied,  calling  the 
attention  of  the  firm  to  his  contract  of  em- 
ployment for  one  year,  and  declaring  that  he 
had  fully  carried  it  out  on  his  part,  and 
stood  ready  and  willing  to  fulfill  It  to  its 
completion,  and  closing  with  the  statement: 
**I  cannot,  therefore,  accept  rach  discharge 
as  named  in  your  letter,  and  await  your 
farther  instmctiODS."  To  this  letter  the 
plaintiff  received  no  reply,  and  hence  on  June 
21,  1900.  sent  another  letter  to  the  defend- 
ants, inclosing  a  copy  of  the  former  one,  and 
again  repeating  that  he  stood  ready  and  wIU- 
Sng  to  fulfill  bis  contract,  and.  awaited  their 
instructions.  To  this  letter  the  plaintiff  re- 
ceived a  reply  from  another  member  of  the 
firm,  stating  that:  "Mr.  Max  Baer,  who  dis- 
missed yoa  from  our  employ,  Is  at  present  in 
Europe,  and  we  tber^me  must  stand  by  his 
dlsdiarge.  We,  however,  are  prepared  to 
give  you  anottiw  test  and  try  yon  once  again, 
bat  only  m  condition  that  our  contract  of 
Uarch  22  Is  cwsldered  null  and  void ;  and 
it  your  further  efforts  prove  satlsfiictory  we 
will  endeavor  to  influence  our  Mr.  Max  Baer 
to  reinstate  yon."  To  this  letter  the  plaln- 
tur  wrote  a  reply,  eqiresslng  his  Inability  to 
see  any  reason  why  the  contract  should  be 
altered  or  abrogated,  and  ending:  "Yon  are 
again  advised  that  I  am  still  In  your  employ 
and  await  yoor  Instructions.''  To  this  letter 


the  plaintiff  received  from  Mr.  Max  Baer  a 
reply,  stating  tbat  "the  firm  will  consent  to 
give  you  another  show,  and  should  you  make 
good  nobody  will  be  more  pleased  than  our^ 
selves,"  and  ending:  "Take  the  San  Fran- 
cisco trade  thoroughly  In  bapd  and  try  to  do 
the  right  thing  for  the  house  you  represent" 
In  October  the  plaintiff  was  discharged, 
whereupon  he  brought  this  action  upon  his 
contract  to  recover  his  salary  during  the 
period  of  the  above  correspondence. 

It  is  the  appellants'  contention  that  it  ap- 
pears from  the  foregoing  facts  and  corres- 
pondence that  the  plaintiff  was  uneauivocal- 
ly  discharged  by  the  defendants  on  May  22. 
1909,  and  hence  that  his  only  available  rem- 
edy was  by  an  action  for  damages  for  the 
breach  of  his  contract  of  employment  by  his 
dlschai^e,  and,  this  not  being  that  form  of 
action,  he  cannot  recover. 

[1]  From  the  foregoing  facta  and  corres- 
pondence, however,  we  are  not  pr^;>ared  to 
say  that  the  plaintiff  was  bound  to  consider 
his  alleged  discharge  of  May  22d  to  be  either 
unequivocal  or  final.  He  evidently  did  not  so 
consider  or  accept  it,  even  though  In  one  of 
his  replies  he  did  speak  of  It  as  a  discharge; 
and  since  his  Insistence  that  he  was  not  dis- 
charged resulted  In  the  apparent  withdraw- 
al of  the  defendants  from  their  position,  and 
in  the  continuance  of  the  plaintiff  In  his  em- 
ployment under  his  contract,  we  think  this 
case  comes  fairly  within  the  rule  laid  down 
In  the  cases  of  Stone  v.  Bancroft,  permitting 
a  i^alntiff  to  recover  In  an  action  for  his  sal* 
ary  -  due  npon  his  contract  of  employment 
whenever  there  Is  room  for  a  reasonable 
doubt  as  to  which  form  of  remedy  he  should 
seek.  Stone  v.  Bancntft,  112  Gal.  6S2,  44 
Paa  1069;  Stone  v.  Bancroft,  1B9  CaL  78. 
70  Pac  1017,  72  Pac.  717.  And  we  are  aU 
the  more  Indlned  to  apply  the  rule  to  tbia 
case  dnce  It  appears  that  the  ^ole  subject 
of  plabLdlTs  effort  and  ability  to  find  other 
employment  during  tite  period  of  biterruptlai 
was  gone  Into  on  the  trUil.  and  since  the 
court  reduced  the  amount  of  the  pUlhtUTs 
recovery  in  tiie  sum  of  $14  shown  to  have 
been  earned  by  him  in  some  other  work  dur- 
ing mat  period. 

[2]  13ie  action  having  been  tbns  treated 
upon  Uie  trial  as  one  to  recovw  what  was 
actually  and  Justly  due  to  plaintlfl  without 
respect  to  the  fdrm  of  the  action,  we  tUnk  the 
reasoning  of  Mr.  Justice  HcFarland  In  the 
case  of  Kurtz  v.  Forquer  is  capable  of  exact 
application  to  the  case  at  bar,  aftd  that,  the 
case  having  been  tried  upon  its  merits  with- 
out regard  to  its  form,  the  Judgement  should 
not  be  reversed  for  any  alleged  defect  In  form 
in  no  way  affecting  the  merits  of  the  case. 
Enrtz  V.  Forquer,  94  CaL  91,  29  Pac.  413. 

The  Judgment  la  affirmed. 

We  concur:  LBNNON,  F.  J.;  KBRBI- 
GAN.  J. 
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PEOPLE  V.  BUDD.    (Cr.  228.) 

(District  Court  of  Appe&l,  Tbird  Dlatrict.  Cali- 
foniia.  March  17,  1014.) 

1.  Indictmekt  aud  Infobuation  (S  3*)— Of- 

FENSK8  UNDER  JUVKNILB  OOUBT  ACI— FbAC- 
TICB. 

Pen.  Code,  {  682,  requiring  every  public 
offense  to  be  prosecuted  by  indictment  or  infor- 
mation, except  enumerated  offenses,  including 
misdemeanors,  of  which  jurisdiction  has  been 
conferred  on  superior  courts  sitting  as  juvenile 
courts,  without  providing  any  mode  of  procedure 
as  to  the  excepted  cases,  does  not  authorize  a 
trial  by  the  superior  court  sitting  as  a  juvenile 
court,  on  a  complaint  filed  for  the  misdemeanor 
which  the  Juvenile  Court  Act  (St.  1911,  p.  672, 
i  20)  defines,  though  Code  Civ.  Proc.  §  187,  pro- 
viding tliat  a  court  having  jurisdiction  may 
adopt  any  suitable  mode  therefor  cooformable 
to  the  spirit  of  the  Code,  if  applicable,  applies 
only  to  those  cases  where  no  course  of  proceed- 
ing is  pointed  out  by  the  Code  or  some  statute, 
and  the  prosecution  must  be  by  indictment  or 
information,  as  provided  by  Penal  Code,  S  888, 
notwithstanding  section  889,  which  refers  only 
to  accusations  for  removal  of  officers. 

[Ed.  Note. — For  other  t^wes,  see  Indictment 
and  ^Information,  Cent  Dig.  IS  9-^;  Dec  Dig. 

2.  Statutes  (5S  78,  87*)  —  Spkciai.  Laws  — 
Practice  in  Coubts. 

Pen.  Code,  §  682,  subd.  4,  added  by  St  1911, 
p.  658,  if  construed  as  authorizing  prosecutions 
on  complaint  filed  in  the  superior  court,  charg- 
ing misdemeanors  of  which  jurisdiction  is  con- 
ferred on  superior  courts  sitting  as  juvenile 
court^  while  section  888  provides  for  prosecu- 
tions in  the  superior  court  on  indictment  or  in- 
formation, contravenes  Const,  art.  4,  S  25,  subd. 

3.  prohibiting  special  laws  regulating  the  prac- 
tice of  courts  and  Bul>divi8ion  33,  prohibiting 
special  laws  when  a  general  law  can  be  made 
applicable. 

[Ed.  Notel— For  other  cases,  see  Statutes, 
Cent.  Dig.  SS  77^4-78%,  87,  96;  Dec.  Dig.  S8 
76,  87.*] 

3.  Infants  (§  ^) — JuvKNiLB  Court  Act— 

JUBISDICnON. 

The  Juvenile  Court  Act  (St  1911.  p.  658) 
confers  on  the  superior  court  jurisdiction  of  of- 
fenses created  by  law,  and  does  not  create  a 
new  court  distinct  from  that  of  the  superior 
court,  and  the  Legislature  may  not  adopt,  for 
the  prosecution  of  such  offenses,  a  procedure  ma- 
terially different  from  that  prescribed  by  the 
Constitution  and  statutes  for  the  prosecution  of 
criminal  offenses  in  the  superior  courts. 

(Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dig.  S  20;  Dec.  Dig.  S  20.*1 

Appeal  from  Superior  Court,  San  Joaquin 
County ;  Frank  H.  Smith,  Judge. 

George  Budd  was  convicted  of  crime,  and 
he  appeals.  Heversed. 

R.  Platnauer,  of  Sacramento,  for  appellant 
U.  S.  Webb,  Atty.  Gen.,  and  J.  Charles 
Jones,  Deputy  Atty.  Gen.,  for  Che  People. 

HART,  J.  The  defendant  was  convicted, 
under  the  provisions  of  section  26  of  the  stat- 
ute of  1911,  designated  and  known  as  the 
"Juvenile  Court  Law"  (Stats.  1911,  pp.  658- 
672),  of  the  crime  of  "encouraging,  causing, 
and  coutribntlng  to  the  dependency"  of  one 
Mamie  Gianniattado,  a  female  perscm,  under 
the  age  of  21  years. 


<Cal. 

This  appeal  is  brought  to  this  court  by  the 
defendant  from  the  Judgment  and  the  order 
denying  his  motion  for  a  new  trial. 

The  document  charging  the  offense  for 
which  the  defendant  was  prosecuted,  and  of 
which  he  was  adjudged  guilty,  is  an  ordi- 
nary complaint  or  deposition,  verified  before 
the  coun^  clerk,  and  not  subscribed  to  by 
the  district  attorney. 

At  the  time  fixed  for  his  arraignment,  the 
defendant  demurred  to  said  complaint  upon 
both  general  and  special  grounds,  and  at  the 
same  time  moved  to  set  aside  said  complaint 
upon  the  grounds:  (1)  That  before  the  filing 
thereof  the  defendant  had  not  been  legally 
committed  by  a  magistrate;  (2)  that  said 
complaint  Is  not  subscribed  by  the  district 
attorney  of  the  county.  The  court  overruled 
the  demurrer  and  denied  the  motion  to  set 
aside  the  complaint 

[1  ]  The  first  point  made  of  the  several  np- 
on  which  the  defendant  relies  for  a  reversal 
is  that  raised  by  the  motion  to  set  aside 
the  complaint,  viz.:  That,  prior  to  the  time 
of  the  filing  of  that  document,  he  had  not 
been  legally  committed  by  a  magistrate  for 
the  offense  of  which  he  is  therein  accused, 
and  that,  therefore,  the  court  could  not  and 
did  not  acquire  jurisdiction  to  try  him  for 
said  crime. 

In  the  case  of  Gardner  t.  Superior  Court 
19  Cal.  App.  648,  126  Pac.  001.  the  precise 
point,  thus  presented  was  passed  upon  b^  the 
District  Gonrt  of  Appeal  of  the  second  dis- 
trict. In  an  application  for  a  writ  of  prohibi- 
tion to  restrain  the  superior  court,  sittiiM;  as 
a  Juvenile  court  of  Los  Angeles  county,  from 
proceeding  further  in  the  trial  of  the  peti- 
tioners, who  were  charged,  by  a  complahit 
such  as  the  one  here,  with  tbs  same  offense 
as  that  with  which  the  defendant  In  the 
case  at  bar  is  charged.  Mr.  Justice  Shaw, 
of  that  court,  prepared  the  c^lnlon,  and. 
while  denying  the  writ  on  the  sole  ground 
that  there  was  available  to  the  petitioners  an 
adequate  remedy  in  the  ordinary  course  of 
law,  held  that,  In  cases  arising  under  section 
26  pf  the  juYenlle  court  law.  It  was  impera- 
tively necessary  that  the  usual  procedure 
presoibed  for  the  prosecution  of  felonies  or 
indictable  misdemeanors  should  be  followed— 
that  Is,  that  the  prosecution  of  such  cases 
should  either  be  by  indictment  or  by  infor- 
mation, after  a  preliminary  examination  of 
the  charge  before  and  commitment  by  a 
magistrate.  The  opinion  in  that  case  satis- 
factorily answers  the  argument  of  the  Attor- 
ney General  in  support  of  the  course  adopted 
in  this  case.  therefore,  approve  the  re- 
sult arrived  at  in  said  case  as  to  the  point 
under  consideration  and  the  reasoning  lead- 
ing thereto,  and  adopt  the  following  portions 
of  the  opinion  therein  as  a  part  of  the  (Opin- 
ion herein: 

"Section  26  of  the  Juvenile  court  act,  which 
defines  the  misdemeanor  in  question,  pro- 
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Tides  tbat  'the  juveDlle  court  Bhall  hare  ju- 
risdiction of  all  such  misdemeanors.'  Sec- 
tion 682  of  the  Penal  Code  provides:  'Every 
public  offense  must  be  prosecuted  by  Indict- 
ment or  Information,  except:  1.  Where  pro- 
ceedings are  had  for  the  removal  of  drll 
officers  of  the  state.  2,  Offenses  arising  In 
the  mllltla  when  In  actual  service,  and  In  the 
laud  and  naval  forces  In  time  of  war,  or 
which  the  state  may  keep,  with  the  consent 
of  Congress,  In  time  of  i)eace.  3.  Offenses 
tried  In  Justices  and  pollc«  courts.  4.  All 
misdemeanors  of  which  Jurisdiction  has  been 
conferred  upon  snperlor  courts  sitting  as  Ja- 
venile  courts.'  Subdivision  4  was  added  by 
the  amendment  of  1911.  It  is  under  and  by 
virtue  of  this  last  subdivision  of  section  &S£ 
that  respondents  claim  the  right  to  prosecute 
the  petitioners  upon  the  complaint  filed  in  the 
superior  court  Petitioners,  however,  con- 
tend that  the  exception  provided  by  subdi- 
vision 4  is  unconstitutional,  in  that  it  Is  re- 
pugnant to  subdivisions  3  and  33  of  section 
25,  article  4  of  the  Constitution,  which  pro- 
vide: 'The  Legislature  shall  not  pass  local 
or  special  laws  In  any  of  the  following  enu- 
merated cases,  that  Is  to  say:  •  ♦  • 
Third.  Regulating  the  practice  of  courts  of 
justice.  •  •  •  Thirty-Third.  In  all  other 
cases  where  a  general  law  can  be  made  ap- 
plicable.' While  section  682  provides  that 
every  public  offense,  except  those  enumerated 
in  subdivisions  1,  2,  3,  and  4,  must  be  prose- 
cuted by  Indictment  or  information.  It  does 
not  make,  or  purjwrt  to  make,  any  provision 
for  the  prosecution  of  cases  falling  within 
the  enumerated  exceptions.  The  section  Is 
permissive  In  declaring  that  such  prosecu- 
tions need  not  be  by  Indictment  or  informa- 
tion, but  it  does  not  in  terms  forbid  the 
same,  or  define  any  other  mode  of  practice 
for  the  cases  so  excepted.  Other  sections  of 
the  Code,  however,  prescribe  the  pleadings 
and  procedure  to  be  followed  in  cases  classed 
as  1,  2,  and  3,  but  nothing  in  the  Juvenile 
act,  nor  In  the  Penal  Code,  other  than  sec- 
tion 888  thereof,  purports  to  provide  a  pro- 
cedure for  the  prosecution  of  Uie  misdemean- 
or with  wlilch  petitioners  are  diarged.  While 
section  1426  of  the  Penal  Code  authorize 
ibe  prosecution  of  misdemeanors  in  Jus- 
tices' courts  upon  a  verified  complaint,  we 
flud  no  like  provision  which  In  terms  author- 
izes a  prosecution  In  the  superior  court  upon 
such  pleading.  Hence  it  follows  that  if  it 
cannot  be  prosecuted  by  indictment  or  in- 
formation, as  provided  by  section  888,  the 
law  in  terms  makes  do  provision  for  the  trial 
of  such  cases.  Assuming  that  section  187 
of  the  Code  of  Civil  Procedure  applies,  which 
application  may  be  doubted  under  section  31 
of  tbe  Code  of  Civil  Procedure,  nevertbe- 
less  the  proTisloD  therein  that  a  court  vested 
with  Jurisdiction  to  try  a  case  may  adopt 
any  suitable  mode  therefor  conformable  to 
the  spirit  of  Uie  Code  is  limited  to  those  cas- 
es  where  no  course  of  procedure  is  pointed 
out  by  the  Code  or  some  statute.  Section 


888  specifically  points  out  and  designates  a 
complete  mode  of  procedure.  It  expressly 
provides  that  'All  public  offenses  triable  In 
the  superior  courts  must  be  prosecuted  by  in- 
dictment or  information,  except  as  provided 
in  the  next  section,'  which  next  section  re- 
fers to  accusations  filed  in  the  superior  court 
for  the  removal  of  officers  in  accordance  with 
sections  758  and  759,  Penal  Code. 

[2]  "In  our  opinion,  subdivision  4  of  sec- 
tion 682  cannot  be  construed  as  authorizing 
the  prosecution  and  trial  of  petitioners  on  a 
verified  complaint  filed  in  the  superior  court 
Moreover,  such  interpretation  given  the  sec- 
tion would,  In  our  Judgment,  render  it  re- 
pugnant to  subdivision  3  of  section  25,  arti- 
cle 4  of  the  Constitution,  prohibiting  the  Leg- 
islature from  passing  special  laws  'regulat- 
ing the  practice  of  courts  of  Justice,'  as  well 
as  render  it  obnoxious  to  subdivision  33  of 
said  section,  which  prohibits  the  passage  of 
a  special  law  'where  a  general  law  can  be 
made  applicable.'  Not  only  does  a  general 
law  exist  (section  8SS),  which  is  applicable  to 
the  prosecution  of  all  misdemeanors,  juris- 
diction of  which  is  vested  in  the  superior 
courts,  but  the  provision  accepting  the  Inter- 
pretation of  subdivision  4,  section  682,  as 
construed  by  respondents  to  authorize  a  pros- 
ecution of  misdemeanors  arising  under  sec- 
tion 26  of  the  juvenile  act  by  complaint,  is 
an  attempt  to  provide  and  apply  to  such  cas- 
es a.  special  and  different  procedure  than 
that  prescribed  by  general  law  for  the  prose- 
cution of  like  misdemeanors  triable  in  the 
superior  court  In  the  present  case  there  Is 
no  conceivable  reason  why  the  prosecution  of 
the  misdemeanor  in  question  should  not  t>e 
subject  to  the  general  rules  in  regard  to 
pleadings  and  procedure  made  applicable  to 
all  misdemeanors  triable  In  the  superior 
court  City  of  Tulare  v.  Hevreu,  126  Cal. 
226,  58  Pac  530.  *  •  •  In  the  Mills  Sing 
Case,  13  Cal.  App.  740,  110  Pac.  694,  this 
court  said:  'The  Juvenile  act  making  the  of- 
fense under  consideration  triable  in  the  sn- 
perlor court,  section  888  of  the  Penal  Code 
applies,  which  provides  that  all  public  of- 
fenses triable  In  the  superior  court  ipust  be 
prosecuted  hy  Indictment  or  Information,  ex- 
cept as  to  accusations  for  the  removal  of 
certain  officers.  Section  809  of  the  Penal 
Code  directs  the  filing  of  an  information 
after  commitment  by  a  magistrate,  and  sec- 
tion 950  of  the  Penal  Code  specifies  what 
such  Information  must  contain.  It  follows, 
therefore,  that  the  preliminary  examination 
and  commitment  are  precedent  conditions  to 
the  infoi*mation  upon  which,' and  upon  which 
only,  can  the  superior  court  proceed  to  try 
one  charged  with  a  public  offense,  even 
though  it  be  a  misdemeanor.'  In  our  Judg- 
ment the  verified  complaint  filed  In  the  su- 
perior court  is  Insufficient  to  give  the  court 
Jurisdiction  to  try  petitioners  for  the  offense 
charged.  The  prosecution  in  such  case  must, 
as  required  by  section  888  of  the  Penal  Code, 
it  not  by  indictment,  he  couddcted  under  an 
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In  format  ion,  as  a  prerequisite  to  the  Issuance 
of  which  the  accused  Is  entitled  (Const  | 
8,  art  1)  to  a  preliminary  examlnatioD  and 
commitment,  provision  for  which  la  made  in 
sections  858  and  883  of  the  Penal  Code,  and 
which  is  applicable  alike  to  the  misdemeanor 
with  which  petitioners  are  charged,  as  well 
as  to  all  others,  Jurisdiction  to  try  which  is 
vested  In  the  superior  court" 

There  Is  nothing  said  in  the  case  of  Eding- 
ton  v..  Superior  Court,  18  Cal.  App.  73ft,  124 
Pac.  450,  128  Pac.  338,  which  is  in  conffict 
with  the  foregoing  Tiews,  or  which  supports 
the  position  of  the  Attorney  General  In  this 
case. 

[3]  But  it  may  be  argued  that  it  is  with- 
in the  competence  of  the  Legislature  to  con- 
fer upon  the  superior  court  as  a  JuTenlle 
court,  special  and  peculiar  power  with  re- 
spect to  misdemeanors  created  hy  the  Juve- 
nile Court  Act,  and  that  it  could  therefore 
prescribe  any  procedure  for  the  trial  of  mis- 
demeanors arising  under  said  act  which  It 
might  deem  appropriate  or  the  more  con- 
venient 

It  must  be  borne  in-  mind  that  the  Legis- 
lature, by  the  juvenile  court  law,  does  not 
pretend  to  set  up  a  new  court  or  one  dis- 
tinct from  that  of  the  superior  court  The 
act  merely  confers  upon  the  superior  courts 
Jurisdiction  of  certain  offenses  created  there- 
by. This  is  not  only  clearly  implied  from 
the  title  of  the  act  which,  after  stating  Its 
purposes,  among  which  Is  the  creation  of 
certain  offenses,  reads,  "And  giving  to  the 
superior  court  Jurisdiction  of  such  offenses," 
but  Is  expressly  declared  by  section  2  of  the 
law,  which  provides,  among  other  things, 
that  "the  superior  court  In  every  county  of 
this  state  shall  exercise  the  Jurisdiction  con- 
ftored  by  this  act"  See  Edlngton  v.  Su- 
perior Court,  supra. 

While  It  Is  true  that  it  Is  within  the  con- 
stitutional power  of  the  Legislature  to  con- 
fer upon  the  police  or  Justice's  courts  the 
jurisdiction  to  try  high  grade,  or  what  Is 
commonly  termed  indictable,  misdemeanors, 
in  which  case  undoubtedly  the  procedure  pe- 
culiar 'to  those  courts  would  be  appropriate 
(Union  Ice  Co..  etc.,  et  al.  Rose.  U  CaL 
App.  357,  104  Pac  1006;  People  t.  Sacra- 
mento Butchers*  Association,  12  Gal.  App. 
471,  487,  107  Paa  712;  In  re  J.  G.  Westen- 
berg  [Sup.]  130  Pac.  674),  nowhere  has  it 
ever  been  held  that,  where  Jurisdiction  Is 
conferred  upon  the  superior  courts  of  a  class 
of  misdemeanors,  the  Legislature  may  adopt 
for  the  prosecution  of  such  cases  a  procedure 
materially  different  from  that  prescribed  by 
the  Constitution  and  the  statute  for  the  pros- 
ecution of  criminal  cases  in  said  courts. 

The  defendant  objects  to  the  complaint  for 
otber  and  additional  reasons,  contending 
that  it  Is  ambiguous  and  uncertain  In  tbat  It 
charges  a  number  of  different  and  distinct 
offenses  under  section  26  of  the  juvenile  court 


law.  It  is  further  claimed  that  the  court 
erred  to  the  detriment  of  the  defendant  in 
certain  of  its  rulings  upon  evidence,  and  in 
the  matter  of  Its  charge  to  the  Jury.  But 
since  a  reversal  must  be  ordered  upon  the 
point  first  considered,  we  do  not  feel  called 
upon  to  review  and  pass  upon  the  points  last 
referred  to.  Besides,  we  may  assume  that, 
if  the  people  elect  to  proceed  anew  against 
the  defendant  for  the  offense  of  which  it 
was  attempted  to  accuse  him  In  the  document 
upon  which  be  was  tried  and  convicted  in  the 
present  case  (Pen.  Code,  |  907),  any  errors 
which  may  have  been  made  in  the  purported 
trial  with  which  this  appeal  la  concerned, 
ther  In  the  statement  of  the  offense  or  the 
rulings  on  questions  of  evidence  and  the  In- 
structions, win  readily  be  discovered  and 
avoided  in  the  trial  of  the  accused  under  a 
proper  pleading. 

For  the  reasons  given  In  the  above-quoted 
opinion  In  the  case  of  Gardner  t.  Sup^lor 
Court,  supra,  the  Judgment  and  the  order  ap- 
pealed from  in  the  case  at  bar  are  reversed. 

We-  concur:  GHIPHAN,  P.  J.;  BUR- 
NETT, J. 

'  (M  CaL  App.  mt 

HEFPERNAN  t.  DAVIS.    (CiT.  1158.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia. April  8,  1914.  Rehearing 
Denied  May  8,  1914.) 

1.  Landi/)bd  and  Tenant  ({  35*)— Opesa- 
TiON  AND  Effect— Pabt  Performancb. 

Where  a  tenant  entered  into  and  held  pot- 
session  of  laod  under  a  lease,  invalid  under 
Code  Civ.  Proc  §  1973,  because  not  subsicribed 
by  the  tenant,  he  was  estopped  in  an  action 
for  tbe  rent  to  aver  Its  Invalidity,  and,  beioK 
tbua  estopped,  the  action  could  be  maintained 
ander  the  lease  for  the  rent 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant  t>ec.  Dig.  $  30.*] 

On  Bebearing. 

2.  PLEAOiNa  (I  287*)— Actions  fob  Bbntal 
—Pleading— Aicsn  DiiENTS. 

Where,  in  an  action  for  rent,  the  complaint 
set  oat  a  lease  and  averred  that  defendant 
went  into  posaesaioa  thereunder,  but  tbe  facts 
aa  brought  out. on  the  trial  showed  tiiat  defend- 
ant did  not  hold  the  land  by  virtue  of  the  lease, 

ElaintifF  should  have  been  permitted  to  amend 
er  complaint  so  as  to  conform  to  the  facta  pod 
recover  for  use  and  occupation,  since  aucb  an 
amendment  would  not  introduce  a  new  and 
different  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  H  698-619;  Dec.  Dig.  |  237.* 

Appeal  from  Superior  Court.  SlsUyon 
Gounty;  James  F.  Lodge,  Jn^^  . 

Action  by  Catherine  M.  Heffeman,  adminls- 
Ixatrlx,  against  3.  T.  B.  Davis.  From  a 
judgment  for  defendant,  plaintiff  aiq^eala. 
Reversed.  Rehearing  denied. 

W.  R.  Garrett,  of  Upland,  and  L.  F.  Co- 
burn,  of  Yreica.  for  appellant  B.  K.  Ck>lller, 
of  Yreka,  for  respraident. 

CHIPUAN.  P.  J.  Tills  Is  an  action  at  un- 
lawful detainer.  Tbe  cause  was  tried  by  the 
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court  and  defendant  had  Judgment  PliUntiff 
mored  for  a  new  trial,  which  was  denied, 
and  she  appeals  from  the  Judgment  and  order. 

[1]  It  Is  alleged  In  the  complaint  that,  on 
0t  about  March  1900,  plaintiff's  intestate 
by  lease  demised  and  let  to  defendant  the 
premises  described  as  follows:  N.  V&  of  sec- 
tion 22,  township  40  range  4  W.,  M.  D.  M., 
flituated.tn  Siskiyou  county,  a  copy  at  which 
said  lease  Is  as  follows:  "This  certifies  that  I 
have  this  day.  Blarch  25th,  1906,  leased  to  J.  T. 
B.  Oarls,  the  Van  place  on  Sec.  22.  T.  40,  N. 
B.,  4  W.  H.  D.  M.  for  the  term  of  six  years 
from  date,  at  a  yearly  rental  of  one  hundred 
and  fifty  dollars,  per  year,  payable  yearly 
In  advance.  The  tenant  to  Improre  the  place 
and  keep  In  good  order,  3.  O.  Welsh.**  It  Is 
farther  alleged  that  "defwdant  went  Into 
possession  and  occupation  of  said  prunises  by 
Tirtne  of  said  lease  and  stUl  holds  and  occn- 
^es  the  same";  that  no  part  of  the  said 
yearly  rental  has  been  paid,  and  the  whole 
thereof  Is  due  and  unpaid,  amounting  to 
$760:  that  on  November  14,  1912,  "within 
«ie  year  after  the  last  yearly  rent  became 
due  as  aforesaid,  by  the  terms  of  said  lease, 
demand  in  writing  was  made  by  the  plaintiff 
of  the  defendant  for  the  payment  of  the  said 
rent  amounting  to  f7S0  as  aforesaid,  or  that 
he  surrender  the  possession  of  said  premises, 
*  *  *  but  said  defendant  has  neglected 
and  refused,  for  the  space  of  more  than  three 
days  after  said  demand  as  aforesaid,  to  quit 
the  possession  of  said  demised  premises  or 
{lay  the  rent  thereof,  due  and  unpaid  as 
aforesaid,  and  the  same  still  remains  doe  and 
unpaid."  Defendant.  In  his  answer,  denies 
that  the  said  Welsh  let  to  defendant  the  said 
premises  "by  a  lease  a  copy  of  which  is  at- 
tached to  said  complaint  or  by  any  written 
lease  whatever" ;  denies  that  defendant 
"w^t  Into  possession  of  said  property  under 
said  lease,"  or  that  "he  still  holds  or  occupies 
the  said  premises  under  said  lease  or  at  all ; 
and  in  this  regard  this  defendant  says  that 
defendant  never  entered  Into  any  written  con- 
tract for  the  lease  of  said  or  any  premises  from 
the  said  J.  O.  Welsh ;  and  further  says  that 
this  defendant  never  snbscribed  to  any  agree- 
ment, note,  or  memorandum  of  lease,  for  the 
said  premises  described,  or  for  any  other 
premises  from  the  said  John  O.  Welsh ;  and 
that  said  pretended  agreement  set  ont  In  said 
complaint  Is  Invalid  under  section  1073  of  the 
Code  of  Civil  Procedure  of  the  state  of  Cali- 
fornia"; denies  that  any  sum  is  due  under 
said  lease:  admits  the  demand  as  alleged  in 
the  complaint;  "and  states  In  this  regard 
that  said  defendant  immediately  after  the  re- 
ceipt of  said  demand  for  possession  delivered 
Bp  and  quit  the  possession  of  said  premises 
and  since  said  time  haa  no  longer  been  in 
possession  of  same." 

The  court  made  findings:  That  said  Welsh 
*'did  not  on  or  about  March  28,  1908,  lease, 
demise,  or  let  to  the  defendant  the  premises 
described  in  plaintiff's  complaint" ;  that  "de- 


fendant did  not  go  into  possession  of  said 
premises  under  said  lease  and  defendant 
does  not  now  hold  or  occupy  the  same" ;  that 
"do  Bom  of  money  became  due  for  the  rent 
of  said  premises  under  said  pretended  lease" ; 
that  plaintiff  made  demand  as  alleged  in  the 
complaint  and  defendant  failed  to  pay  rent 
as  there  alleged;  and  "that  the  defendant 
quit  the  possession  of  said  premises;  and  that 
defendant  does  not  unlawfully  hold  same  or 
continue  in  possession  of  same."  The  court 
also  finds:  That  "said  paper  writing  denomi- 
nated a  lease  Is  invalid  under  section  1973  of 
the  Code  of  Civil  Procedure  of  the  state  of 
California."  As  conclusion  of  law.  the  court 
found  that  plaintiff  is  entitled  to  take  noth- 
ing and  that  defendant  recover  his  costs.  At 
the  trial  it  was  admitted  that  John  O.  Welsh 
executed  the  leas^  "KiliiMt  A,"  to  plaintllTs 
complaint  This  document  bears  date  Mardi 
25,  1900,  but  raital  Is  claimed  for  the  years 
commencing  March  25,  1908.  and  the  years 
commendng  March  25,  1009,  1910,  1911,  and 
1912.  It  was  alleged  in  the  answer  that  de- 
fendant QuIt  possession  upon  rec^pt  of  the 
demand  and  noUce  alleged  In  the  complaint 
and  no  longer  holds  possession.  This  would 
seem  to  Justify  the  Inference  that  defendant 
then  held  possession  of  the  premises. 

Plaintiff  offered  in  evidwce  the  document. 
Exhibit  A.  to  which  defendant  c^Jected  on 
the  ground  that  "it  was  irrelevant  incompe- 
tent and  Immaterial,  and  that  If  It  would 
connect  with  any  land  that  Mr.  Davis  had, 
why  Mr.  Davis  would  not  be  bound  by  It 
*  *  *  and  it  is  not  signed  by  Mr.  Davis, 
and  that  it  is  invalid  under  section  1073. 
subdivision  6,  of  the  Code  of  Civil  Procedure. 
Court.  I  think  that  this  is  the  case  where 
the  objection  comes  in  as  it  has,  that  Mr.  Da- 
vis has  not  signed  it  and,  the  suit  being 
against  him,  I  think  the  objection  Is  well  tak- 
en and  it  Is  sustained.  Plaintiff  excepted." 
Defendant  Davis  was  then  called  as  a  wit- 
ness and  was  asked  to  state  whether  or  not 
he  went  into  possession  of  the  land  mention- 
ed in  the  complaint  Objection  was  made  as 
before  and  that  "it  Is  seeking  to  prove  by 
parol  a  contract  that  the  statute  says  must 
be  in  writing."  Like  objection  was  made 
and  sustained  to  a  question  whether  or  not 
he  had  "paid  Mr.  Welsh  for  the  use  and 
occupation  of  the  land  as  described." 

The  theory  of  the  defense  and  the  rulings 
of  the  court  rested  on  the  proposition  that 
becanse  the  defendant  did  not  sign  the  lease, 
it  could  not  be  made  binding  upon  him  by 
showing  that  he  went  Into  and  held  posses- 
sion under  it  The  contention  of  defendant 
as  shown  in  his  brief,  is  that  plaintiff  cannot 
recover  on  the  lease  and  that  his  remedy  Is 
for  use  and  occupation,  citing  Falck  v.  Bar- 
low, 110  Md.  159,  72  AU.  678.  17  Ann.  Caa 
638. 

An  oral  contract  for  the  sale  of  real  proper- 
ty Is  invalid,  but  may  be  executed  by  the  Par> 
ties  to  it  and  Its  specific  performance  enforce 
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ed  Id  equity  In  case  there  has  been  part  per- 
formance. HUl  T.  Den,  121  CaL  42,  44.  63 
Pac.  642.    See  section  1972.  Code  CIt.  Proc. 

In  Nlles  T.  Hancock.  140  Cal.  157,  73  Pac. 
840,  the  conrt  seems  to  Intimate  that,  if  there 
had  been  an  actual  taking  of  possession  of 
the  land  by  tbe  vendee,  It  would  have  con- 
stituted part  performance  of  what  was  an 
Insufficient  compliance  with  section  1073. 

It  was  said  in  Pearsall  v.  Henry,  153  Cal. 
314,  318,  95  Pac.  160:  "When  It  is  clearly 
and  uneqnivocally  made  to  appear  that  there 
has  been  a  performance  by  a  party  on  his 
part  of  an  oral  agreement  required  by  the 
statute  *  *  *  to  be  in  writing,  under  such 
circumstances  as  to  make  it  Inequitable  to 
allow  the  other  party  receiving  the  benefit 
thereof  to  repudiate  It  on  the  ground  that  it 
was  not  in  wilting,  be  is  estopjwd  from  do- 
ing so." 

-  In  the  case  cited  by  respondent  the  action 
was  ejectment  In  which  the  defendant  set 
up  an  equitable  defense,  poasesdon  under  a 
written  lease.  It  appeared  that  the  lease 
was  not  acknowledged  or  recorded  In  the 
public  records  which  rendered  It  Insufficient 
under  the  Maryland  statute  to  convey  legal 
title  for  the  term  of  ten  years.  It  was  claim- 
ed, however,  to  be  good  in  equity.  The  court 
held  that  tbe  "tenancy,  unless  it  had  been 
terminated  In  some  lawful  manner,  would 
constitute  a  good  legal  defense  to  the  ac- 
tion, and  should  not  therefore  have  been 
set  up  by  an  equitable  plea."  A  reversal  was 
ordered  for  the  reason  that  an  equitable  de- 
fense was  not  allowable  In  actions  at  law. 
Under  our  practice  no  such  distinction  exists. 
Here  there  was  full  performance  by  defend- 
ant, L  e.,  It  was  sought  to  show  that  he  en- 
tered under  the  lease  as  written,  enjoyed  its 
heneflts  for  the  period  claimed,  and  surren- 
dered possession  only  after  notice  to  quit 
There  was  a  change  of  position  of  plaintiff's 
Intestate  whose  possession  was  surrendered 
to  defendant.  He  now  claims  that  he  can 
defeat  the  action  by  resort  to  the  statute  of 
frauds,  notwithstanding  his  use  and  occupa- 
tion of  the  premises  by  virtue  of  an  instru- 
ment In'  writing  which  bound  his  lessor.  If 
this  can  be  done,  It  seems  to  us  the  statute 
would  be  made  to  aid  In  the  perpetration  of 
a  fraud,  whereas  Its  purpose  Is  to  prevent 
fraud.  It  was  said,  In  Glass  v.  Hnlbert.  102 
Mass.  30,  3  Am.  Bep.  418:  "The  fraud  most 
commonly  treated  as  taking  an  agreement 
out  of  the  statute  of  frauds  is  that  which 
consists  in  setting  up  the  statute  against 
Its  performance,  after  the  other  party  has 
been  Induced  to  make  expenditures,  or  a 
change  of 'situation  In  regard  to  the  sub- 
ject-matter of  the  agrement,  or  upon  tbe 
supposition  that  It  was  to  be  carried  into 
execution,  and  the  assumption  of  rl^ts 
thereby  to  be  acquired;  so  that  the  refusal 
to  complete  the  execution  of  the  agreement  is 
not  merely  a  denial  of  rights  which  it  was 
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Intended  to  confer,  but  the  Infliction  of  an 
unjust  and  unconscientious  injury  and  loss. 
In  such  case,  the  party  is  h^d,  by 
force  of  his  acta  or  dlent  acquiescence,  which 
have  misled  the  other  to  his  harm,  to  be  es- 
topped from  setting  up  the  statute  of  frauds." 

In  Browne  on  the  Statute  of  Fraads  the 
author  states :  "It  to  settled  by  a  long  series 
of  authorities  that  a  part  ezecutipn  of  a 
verbal  contract  within  the  statute  dt  frauds 
has  no  effect  at  law  to  take  a  case  out  ot 
its  providous  (citing  cases) ;  but  this  of 
course  does  not  apply  In  those  joilsdlctions 
wbera  law  and  equity  powers  are  merged 
in  the  court,  sitting  nominally  as  courts  of 
law."  Browne  on  Stat  of  Frauds  <6th  Ed.> 
I  451.  Cases  are  dted  in  not/e  to  Fnisk  t. 
Barlow,  supra,  holding  that  where  a  taunt 
enters  under  an  agreement  Invalid  by  reasos' 
of  the  statute  of  frauds,  and  continues  In 
possession  paying  a  yearly  rental  for  the 
same,  and  the  rent  Lb  received  by  the  owner, 
the  tenant  becomes  a  tenant  from  year  to 
year.  Here,  however,  no  question  arises  as 
to  the  extent  of  the  term  of  the  tenancy,  foe 
the  claim  is  for  unpaid  rental  past  doe.  If, 
as  It  was  proposed  to  show,  defendant  went 
into  possession  and  remained  In  possesslou 
under  the  lease,  the  writing  became  some- 
thing more  than  a  unilateral  offer  and,  as 
was  said  In  Bloom  v.  Hazzard,  104  Cal.  310, 37 
Pac.  1037,  "this  was  a  sutHdent  execution  to 
make  the  writing  a  binding  obligation,'' 
though  not  executed  by  the  party  sought  to 
be  charged. 

In  Reedy  v.  Smith,  42  Cal.  245.  the  con- 
tract Involved  was  for  the  building  of  a  cer- 
tain dam  and  was  signed  by  tbe  defendants 
only;  but,  as  It  was  acted  upon  by  the  other 
party  and  was  executed,  It  was  held  to  be 
binding  on  both  parties,  and  It  was  said 
that  no  question  of  the  statute  of  fraodu 
could  be  raised.  In  Crescent  City  Wharf  & 
Lighter  Co.  v.  Simpson,  77  Cal.  286,  19  Pac. 
426,  It  was  held  that  the  seal  of  the  lessee 
was  not  necessary  to  the  validity  of  the 
lease,  but  that  claiming  under  It  and  occupy- 
ing and  maintaining  the  wharf  and  paying 
rent  was  sufficient  to  make  it  blndli^. 

"When  a  contract  Is  signed  by  one  of  the 
parties  only,  but  Is  accepted  and  acted  np* 
on  by  the  other  party,  it  is  just  as  binding 
as  if  it  were  signed  by  both  of  the  parties." 
9  Cye.  300.  "Where  all  engagemrats  which 
the  statute  covers  have  been  p^ormed,  an 
action  lies  upon  the  ^;>eclal  contract  for  the 
enforcemoit  of  all  remaining  o^gements. 
including  the  payment  of  the  stipulated  price 
for  the  property  conveyed  or  services  ren- 
dered." Browne  on  Stat  of  Frauds,  |  124. 
Here  the  action  Is  fOr  the  oiforcement  of  tbe 
engagements  whlchi  have  been  performed. 
"A  lessee  accepting  a  lease  under  sea!  and 
entering  into  the  use  and  occupation  of  the 
premises  may  become  liable  for  tbe  perform- 
ance of  the  conditions  of  the  lease,  although 
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the  same  Is  not  signed  by  him."  24  C^c.  90S, 
aad  cases  cited. 

It  seems  to  us,  however,  that  If,  as  was 
sought  to  be  showD,  defendaot  entered  Into 
possession  of  the  land  and  held  that  pos- 
aession  under  the  lease,  he  is  estopped  to 
aver  its  invalidity  and  that,  as  he  cannot  be 
heard  to  challenge  its  validity,  the  action 
may  be  maintained  upon  It  To  permit  this 
dtfendant  to  raise  this  objection  now,  after 
he  has  enjoyed  the  possession  and  use  of 
the  land  and  after  years  of  silence  as  to  any 
defect  in  the  lease,  would  promote  Injustice 
and  must  be  condemned  as  unconsdentioiis 
and  therefore  not  to  be  permitted.  This 
question  of  estoppel  is  exhaustively  treated 
In  Seymour  v.  Oelrlchs,  106  CaL  782,  106 
Pac.  88,  134  Am.  St  Rep.  154,  to  whlcb  DOtb- 
iDg  need  be  added. 

The  Judgmeat  and  order  are  rereraed. 

W«  concur:    HART,  J.;  BURNETTT.  J. 

On  Rehearing. 

CHIPMAN,  P.  J.  [2]  The  complaint  dis- 
tinctly allegee  that  defendant  went  into  pos- 
aesiAon  cf  the  premises  unda  the  lease  plead- 
ed. It  Is  tme  that  there  was  no  evidence 
that  defendant  did  so  enter  into  posdeeslon,. 
and  tike  offor  made  by  plaintiff  doea  not  In 
temiB  call  for  an  answer  by  tbe  defendant, 
called  as  a  witness  for  plalntUC,  to  the  di- 
rect point  of  bla  entering  Into  possession  nn- 
Aer  or  by  virtue  of  the  lease.  But  it  seemed 
to  ns  that  enough  app^red  to  show  that 
the  trial  court  was  of  the  otdnlon  that  not 
only  was  the  paper  signed  tbe  lesaor  in- 
competent to  establish  any  right  in  plaintiff, 
but  that  any  evidence  taiding  to  show  by 
parol  proof  ot  entry  under  the  so-called  lease 
would  be  eqnally  inccnnpetoit. 

If  it  should  turn  out  on  a  new  trial  that 
defmdant  never  knew  that  such  a  document 
existed  and  flierefore  did  not  enter  Into  pos- 
session under  It,  a  dtffmnt  sltnatftm  would 
be  presented.  In  such  event  plaintiff  should 
be  permitted  so  to  amend  her  complaint  as 
to  meet  the  facts  aa  they  existed  and  if,  aa 
is  contended  by  defendant,  she  can  recovw 
only  for  use  and  occupation  irrespective  of 
tbe  lease,  plaintiff  Should  be  given  an  op- 
portunity to  do  80  by  amending  her  com- 
plaint We  do  not  think  that  sudi  an  amend- 
ment would  Introduce  an  entirely  new  and 
different  cause  of  action.  The  use  and  oc- 
cupation of  the  premlBoi  and  nonpayment 
therefor  constituted  the  basis  of  the  action 
and  could  have  been  set  up  in  the  original 
complaint  by  a  separate  count,  and  we  see 
no  reason  why  it  may  not  be  done  at  this 
time  it  the  facts  warrant  It  Bom  v.  Cas- 
tle. 22  Cal.  App.  282,  286-288,  134  Pac.  347. 

The  petition  is  dmied. 

We  concur:    BURNETT,  J.;  HART,  J. 


(37  NeT,  167) 
Ex  pvrte  JACKSON.    <No.  2124.) 
(SaproDe  Court  of  Nevada.    May  12,  1914.) 
Prostitution  (|  3*)— Indictment— "Pebmit." 

An  indictment  charging  that  tbe  defendant 
permitted  bis  wife  to  be  In  a  bouse  of  prostitu- 
tion, la  sufficient  to  charge  an  offense  under  Rev. 
Laws,  I  6445,  making  it  a  felony  for  a  person 
to  connive  at,  consent  to,  or  jpermit  bis  wife  be- 
ing in  any  liouae  of  prostitution,  tbe  word  "pei^ 
mit"  in  such  Indictmnkt  and  statute  meaning 
not  me^Iy  failure  to  prevent,  but  requiring  an 
active  wish,  or  at  least  willingness  in  defend- 
ant's mind  that  his  wife  remain  in  such  house 
after  knowledge  that  she  is  there. 

lEd.  Note.— For  other  casei,  see  Prostitution, 
Cent  Dig.  |  3;  Dec  Dig.  {  3.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  6.  pp.  631fr-6318:  voL  8.  p.  7762.] 

Original  application  in  the  Supreme 
Court  by  Little  Poole  Jackson  for  a  writ  of 
habeas  corpus.  Proceeding  dismissed. 

Dlzon  &  Miller,  of  Reno,  for  petitioner. 
George  B.  Thatcher,  Atty.  Uen.,  and  M.  B. 
Moore,  Dist  Atty.,  of  Reno,  for  respondent 

NORCBOSS,  J.  This  appUcatlon  raises 
tbe  question  of  the  suffldency  ot  an  Indict- 
ment to  chai^  a  public  offense.  The  Indict- 
ment, In  part,  reads:-  "That  said  defendant, 
*  *  *  being  then  and  there  the  husband- 
of  one  Edna  Pearl  Jackaoo,  »  »  «  did 
then  and  there  willfully,  unlawfully  and  fe- 
lonloosly  permit  her,  the  said  Edna  Pearl 
Jadtson,  to  be  in  a  house  of  prostitntlon,  to 
wit,  the  house.   •   •  • 

Section  6445  of  the  Revised  Iaws  contains 
the  provision :  "Every  person  who,  «  «  • 
bdng  tbe  husband  of  any  woman,  •  •  * 
shall  connive  at,  consent  to,  or  permit  her  be- 
ti^  •  *  *  In  any  house  of  prostitution," 
flhall  be  guilty,  etc. 

It  is  contoi^d  by  counsel'  for  petithmw 
that  the  word  "permit**  conqtrehends  some 
lawful  control  or  authority  over  the  action  of 
another;  that  power  to  "permit?*  an  action 
cannot  exist  without  tbe  corresponding  pow- 
er to  refuse;  that  there  can  be  no  guilt  in 
permitting  a  thing  to  be  done  where  power  to 
prevent  does  not  exist;  that  a  husband  has 
no  such  legal  power  or  control  over  the  ac- 
tions of  a  wife  aa  ^vea  liim  authority  to  pre- 
vent her  entering  a  house  of  prostttutton  if 
she  desires  so  to  do;  that  not  having  power 
In  law  to  prevent  such  action  upon  the  part 
ot  a  wife,  an  indictment  which  dunces  only 
that  the  husband  permitted  sndi  action  fialls 
to  chsrge  an  offense. 

We  shall  not  enter  upon  a  conslderatlfm  of 
the  question  whether  a  husband  or  wife  has 
any  legal  control  over  the  actions  of  the  oth- 
er. This  court,  however,  Judicially  knows 
that  both  the  husband  and  wife  usually  have 
a  powerful  moral  suasion  ovor  tbe  actions  of 
each  other.  It  Is  In  this  sense,  we  think,  the 
word  '*permit"  is  used  in  the  statute.  In 
People  V.  Connees,  150  Cal.  114,  88  Pac  821, 
the  court  said:  "It  would  not  be  unreason- 
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able  or  absurd,  or  an  ondve  restriction  of  per- 
sonal liberty,  to  forUd  all  persomi  from  re- 
maining In  a  bawdybonse,  nor  to  forbid  any 
person  from  allowing,  or  permitting  anotber 
to  remain  there,  In  the  sense  in  which  the 
worda  ^How*  and  'permit'  are  used  In  this 
statute.  •  *  *  The  statute  is  in  the  dis- 
junctive, and  it  declares  that  if  tbe  husband 
shall  'allow'  bis  wife  to  remain  in  a  bouse  of 
prostitution,  he  Is  guilty  of  a  felony.  The 
word  'allow'  here  means  more  than  mere 
'abstinence  from  prevention.'  as  the  court  be- 
low defined  It  in  an  Ijistnietloa  giten  to  the 
jury.  It  has  almost  the  identical  meaning  of 
the  word  'permit,'  also  used  In  the  statute. 
It  implies  some  sort  of  assent  on  the  part  of 
the  husband.  There  must  be  some  active 
wish,  or  at  least  willingness,  in  his  mind, 
after  he  has  knowledge  of  her  presence  in  the 
house,  that  she  should  continue  there;  some- 
thing more  than  mere  indifference  to  her 
whereabouts,  or  passive  snfference  in  a  case 
where  the  circumstances  do  not  call  upon 
him  to  interfere  with  her  conduct  Where  he 
does  not,  directly  or  indirectly,  place  or  leave 
her  In  the  house,  or  connive  at,  consent  to,  or 
permit  of  her  going  there  (using  the  word 
'permit*  in  the  same  sense  which  we  at- 
'trlbute  to  the  word  'allow'),  he  must,  to  some 
extent,  be  an  accomplice  in  ber  remaining 
there,  after  he  has  knowledge  of  the  fact." 
Bee,  aliso,  People  v.  Duncan  (Cal.  App.)  134 
Pac.  TOT :  People  Nitta,  17  Cal.  App,  152, 
118  Pac.  946;  State  t.  Ilomakl,  40  Wash.  029, 
82  Pac.  873. 

The  Indictment,  we  think.  Is  not  objection- 
able as  not  stating  a  public  offense. 

Tbe  proceeding  Is  dismissed. 

TALBOT,  a  3^  and  McCARRAN,  J.,  con- 
car. 

(87  Nm.  1H) 

PROSOLE  «t  aL  v.  STEAMBOAT  CANAIi 

CO.    (No.  2104.) 

(Sui>reme  -Court  of  Nevada.    May  4,  1914.) 

1.  Waters  and  Watkb  CoaaaES  (I  128*>— 
Appbopbiatjon  fob  Ibbioation— Statuto- 

BT  pBOVISIONS—APPUCABILrrT. 

Laws  1913,  c.  140,  making  water  for  bene- 
ficial purposes  appurtenant  to  the  place  of  uae, 
unless  it  becomes  impracticable  to  t>eDeficiaUj 
use  water  at  the  place,  in  which  case  tiie  right 
may  be  severed  and  transferred,  and  become 
appurtenant  to  another  place,  does  not  affect 
the  rights  acquired  by  one  obtaining,  for  Bev- 
eral  years  prior  to  tbe  act,  water  for  irriga- 
tion from  a  water  company  engaged  in  selling 
water  for  IrrigatlCHi. 

tEd.  Note.— For  other  eases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  143;  Dec.  Dig.  1 
128.*] 

2.  Watebb  and  Wateb  Coueses  (I  142*)— 
Wateb  Companies— Obuo ATI  ons. 

A  company  owning  and  operating  an  ar- 
tificial waterway  and  diverting  water  from  a 
natural  stream  solely  for  gain  by  thp  sale  of 
the  water  to  others,  who  actually  apply  it  for 
irrigation,  acriuires  no  right  to  the  water  except 
the  rirht  to  dispose  of  it  for  a  reasonable  com- 
pensation, and  when  the  water  is  once  disposed 
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of  to  a  landowner  applying  the  water  tor  irriga- 
tion tbe  control  of  the  compnay  over  the  water 
terminates. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Conrses,  Cent  Dig.  H  IS.  152;  Dec- 
Dig.  |  142.*] 

8.  Watebs  and  Watkb  Cotnms  (S  127*)— 
Watsb  Rigbt»— Affbofbiation. 

There  is  no  absolute  property  in  the  wa- 
ters of  a  natural  stream,  and  tbe  only  right 
one  may  acquire  thereto  la  by  diverting  tbe  wa- 
ters for  a  nsuCmctoary  pnn>ose,  ana  a  water 
right  to  be  available,  must  be  attached  to  tbe 
land  and  become  in  a  sense  appurtenant  there- 
to by  actual  application.  , 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Cent  Dig.  1 144;  Dee.  Dig.  | 
127.*] 

4.  Waters  and  Wateb  Ooubsbs  (I  183*)— 
Appbopkiation  of  Wateb— Biqets  Ac4UU- 
BO — '  'Apfbopbiatob.  ' ' 

One  who  obtains  water  for  irrigation  from 
a  water  company,  diverting  water  from  a 
stream  into  an  artificial  waterway  for  sale, 
is  an  appropriator  of  water  within  the  rule 
that  a  prior  appropriation  is  a  prior  right  and 
tbe  company  is  but  his  agent,  and  the  right  of 
user  is  equivalent  to  an  easement  In  tbe  artifi- 
cial way  of  the  company  to  the  extent  of  the 
amount  of  water  delivered  by  the  company, 
which  right  is  contingent  only  on  the  acts  of  the 
actual  appropriator  in  paying  a  reasonable  com- 
pensation for  the  water  obtained. 

[Ed.  Note.— For  other  cases,  see  Watm  and 
Water  Courses,  Cent  Dig.  |  14d;  Dec  Dig.  I 

'  For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  p.  474.] 

5.  Watebs  and  Wateb  Coubses  (|  142*)— 
Appropbiation  of  Wateb— Rights  Ac- 
quired. 

The  right  of  an  actual  appropriator  of  wa- 
ter for  beneficial  use,  whether  he  obtains  the 
water  by  diverting  it  from  a  natural  water 
course  or  by  purchase  from  a  water  company, 
is  a  part  of  the  frediold. 

[Ed.  Note.— For  other  case&  see  Waters  and 
Water  Courses,  Cent  Dig.  H  15,  162;  Dec. 

Dig.  S  142.*™ 

6.  Waters  and  Watbb  Cocbsbr  (|  254*)— 
ArPBOPBi ation  of  Wateb— Rro  hts  Ac- 
quired. 

Where  a  consumer  of  water  for  Irrigation 
obtained  the  water  from  a  company  engaged 
in  the  burinos  of  diverting  water  from  a  nat- 
ural stream  and  delivering  tbe  same  to  lands 
by  means  of  a  canal  for  a  valnable  considera- 
tion, and  the  company  delivered  to  the  consum- 
er annually  for  several  years  a  si  (H;ified  quanti- 
,  ty  of  water,  all  used  to  irrigate  tbe  land  of  the 
consumer,  who  improved  his  property  on  the 
faith  that  the  company  would  continue  to  de- 
liver water,  he  obtained  an  implied  contract  to 
obtain  water  from  the  company  for  a  reason- 
able compensation. 

[Ed.  Not«.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  }  311;  Dec  Dig.  i 
264.»I 

Appeal  from  District  Court,  Washoe  Coun- 
ty ;  Cole  L.  Harwood,  Judge. 

Action  by  Palmira  Prosole  and  another 
against  the  Steamboat  Canal  Company.  From 
a  judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

SummerSeld  &  Richards,  of  Reno,  for  ap- 
pellant Mack,  Green  &  Heer,  of  Reno,  tot 
reeliondents. 
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McGABRAN,  J.  The  appeUant  company, 
being  the  owner  of  tbe  Steamboat  Canal,  has 
for  many  years  been  engaged  In  tbe  buslnesa 
of  diverting  water  from  the  Trackee  river 
and  delivering  the  same  to  and  npon  the 
lands  nnder  that  canal  for  a  valnable  con- 
sideration. It  Is  admitted  that  for  many 
years  last  part  and  antil  the  year  1909  the 
defendant  by  means  of  Its  canal  conveyed  to 
and  upon  the  lands  of  the  respondents,  and 
delivered  to  respondents,  SO  Inches  of  water 
for  a  valmble  consideration,  to  wit,  the  sum 
of  $6  per  annum  for  each  Inch  of  water  so 
conveyed  and  delivered.  It  Is  admitted  that 
In  the  year  1910  the  appellant  company  re- 
fused to  deliver  to  the  respondents  the  usual 
SO  Inches  of  water,  notwithstanding  the  fact 
tbat  respondents  offered  to  pay  the  customary 
charge  tor  said  water.  The  appellant  com- 
pany in  tbat  year  delivered  to  tbe  respond- 
ents a  much  smarter  quantity  of  water  and 
one  which  was  alleged  and  found  by  tbe  low- 
court  to  be  Insufficient  for  Irrl^tlon  of 
the  lands  of  die  respondents.  The  case  was 
commenced  in  ttie  lower  court  and  Judgmoit 
in  that  court  rendered  upon  tbe  theory  that 
an  annual  purchaser  of  wat^  at  a  stipulat- 
ed price,  from  a  corporatlou  engi^ed  solely 
in  the  baslneas  of  diverting  water  from  a  nat- 
ural stream  and  ^veying  tlie  same  through 
Its  own  canal  and  at  Its  own  cost,  to  pur- 
diaaers  thereof,  tbe  latter,  taking  the  aame 
from  tbe  canal  whm  it  Is  discharged,  ac- 
quires a  prior  ri&it  to  pnrdiase  and  compel 
the  d^yaty  of  such  water  as  be  has  been  ae- 
customed  to  reo^ve,  as  against  any  other 
porchaser  of  water  flowing  in  sodi  canal' 
whose  initial  purchase  thereof  commoiced 
at  a  later  date  than  did  that  of  sucb  claim- 
ant. Tbe  trial  court  beld  this  to  be  true  as 
a  principle  of  law  and  Issued  an  injunction 
against  the  appellant  company  in  favor  of 
respondents  restraining  the  appeUant  from 
falling  to  permit  50  inches  of  water  to  flow 
through  and  fft>m  tbe  Steamboat  Canal  upon 
the  lands  of  plalntlflb  so  long  as  there  shall  be 
diverted  from  tlie  Tmckee  river  and  flowing 
in  snch  canal  snfilclait  water  to  supply  the 
plalntifni  tbe  said  SO  inches  of  water,  and 
also  to  supply  those  who  are  older  in  point  of 
time  than  the  plalntiCTs  as  consumers  of 
water  from  said  canal  the  amount  they  cus- 
tomarily received  therefrom,  and  also  from 
diverting  or  permitting  the  diversion  of  other 
waters  from  said  canal  so  that  tbe  said  50 
inches  of  water  shall  not  flow  to  and  upon 
the  lands  of  plaintiffs  so  long  as  plaintiffs 
will  comply  with  a  rensonalile  regulation  of 
tbe  defendant  with  r^rd  to  said  Steamboat 
Canal  and  shall  pay  the  defendant  any  rea- 
sonable charge  made  by  It  for  the  trausmls- 
slou  and  delivery  of  said  50  inches  of  water. 
The  appeal  lo  this  case  is  from  the  Judgment 
only,  on  tbe  Judgment  roll  alone,  and  in- 
cidentally tbe  question  as  to  whether  or  not 
tbe  complaint  states  facts  sufficient  to  eon- 
stitate  a  cause  of  action  Is  raised. 
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In  reviewing  this  case  we  are  confronted 
with  somewhat  different  conditions  from  those 
nnder  which  and  in  the  light  of  which  other 
courts  have  in  recent  years  passed  upon  this 
all-important  subject  There  is  nothing  in 
the  Constitution  of  Nevada  applicable  to  this 
subject  from  which  we  may  derive  any  light 
whatever.  In  tbe  year  1007  (Laws  1907,  c. 
18)  our  Legislature  passed  an  act  to  provide 
for  tbe  appropriation  and  distribution  and 
use  of  the  water  by  which  It  Is  declared  tbat 
all  natural  water  courses  and  natural  lakes 
and  tbe  waters  thereof,  which  are  not  beld 
In  private  ownership,  belong  to  tbe  state  and 
are  subject  to  aiMOropriatlon  for  beneflclal 
uses.  Section  2  of  tbe  act  is  as  follows:  "All 
existing  rights  to  the  use  of  water,  whether 
acquired  by  appropriation,  or  otiierwls^  shall 
be  respected  and  preserved,  and  nothing  In 
this  act  shall  be  construed  as  enlarging, 
abridging  or  restricting  such  rights."  Section 
3  prescribes:  '*Tbere  is  no  absolute  pNjfvxty 
in  the  waters  of  a  natural  water  course  or 
natural  lake.  No  right  can  be  acquired  to 
sudi  waters,  except  an  usufructuary  r^bt— 
the  right  to  use  it,  or  to  dispose  of  Its  use  tor 
a  beneflclal  purpose.  When  tbe  necessity  tor 
tbe  use  of  watm  does  not  exist,  tbe  rt^t  to 
divert  it  ceases,  and  no  person  Aall  be  permit- 
ted to  divert  or  use  the  watos  of  a  natural 
water  course  or  lake,  except  at  such  times  as 
the  water  is  required  tor  a  beneflclal  pur- 
pose." Bevisfd  Laws  of  Nevada,  H  4673, 
4074. 

rate  Legislature  of  Nevada  in  tba  yeu  1918 
passed  an  act  to  provide  a  water  law  for  the 
stote  of  Nevada,  and  section  4  ot  this  act 
provides:  "AH  water  used  in  tbis  state  tor 
beneflclal  purposes  shall  remain  appurtenant 
to  tlie  place  of  use;  provided,  tliat  If  for  any 
reason  It  aliould  at  any  time  become  Imprac- 
ticable to  benefldally  or  economically  use 
water  at  tbe  place  to  which  It  is  appurtenant, 
said  right  may  be  severed  from  sucb  place  of 
use  and  sbnulteneonsly  transferred  and  be- 
come appurtenant  to  other  place  or  places  of 
use,  In  Qie  manner  provided  In  this  act,  and 
not  otherwise,  without  losing  priority  of  rif^t 
heretofore  establlsbed;  and  provided,  that 
the  provisions  of  this  section  shall  not  apply 
in  cases  of  ditch  or  canal  companies  which 
have  appropriated  wat»  for  diversion  and 
transmission  to  tbe  lands  of  private  persons 
at  an  annual  charge."  Statutes  of  Nevada 
1913.  p.  192. 

[1]  It  Is  our  Judgment  that  whatever  rights 
were  acquired  by  respondents  in  this  case, 
they  were  not  affected  by  the  act  of  1913,  In- 
asmnch  as  it  is  admitted  that  tbe  respondents 
received  from  appellant  the  amount  of  water 
claimed  and  applied  tbe  same  to  beneflclal 
use  at  all  times  between  the  years  1890  and 
1909,  or  thereabouta  Hence,  if  tbe  respond- 
ents had  acquired  any  rights  by  the  applica- 
tion of  this  water  to  a  beneflclal  use,  the  ac- 
quisition of  that  right  was  prior  to  the  year 
1918,  and-  we  are  not  Inclined  to  view  tbe 
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latter  act  as  being  retrospective  in  so  far  as 
cases  of  this  character  are  concerned.  More- 
over, in  our  jodgment,  It  Is  unnecessary  to 
either  construe  the  act  of  1913  as  applicable 
to  the  facts  in  this  case,  or  to  apply  that 
act  to  the  facts  here  presented. 

In  determining  the  case  at  hand  no  princl- 
proposition  is  to  be  determined,  i.  e.,  under 
the  facts  as  presented  here,  what  constitutes 
appropriation  of  public  waters,  and  who  is 
the  actual  approprlator  as  between  the  ditch 
company,  by  and  through  whose  canal  and 
instrumentalities  the  public  waters  are  In  the 
first  Instance  diverted,  and  the  owner  and 
reclaimer  of  lands  upon  which  and  over  which 
the  waters  thus  diverted  from  the  public 
stream  are  conveyed? 

A  secondary  pr(«)08ltlon  presents  itself, 
and  which  in  a  sense  Is  concurrent  in  Impor- 
tance to  the  first  or  major  proposition,  L 
does  a  perpetual  right  to  the  use  of  water 
from  an  irrigating  canal,  acquired  or  reserv- 
ed under  contract  either  expressed  or  Implied, 
oouBtltnte  a  right  In  the  nature  of  an  ease- 
ment in  the  canal  which  th*  owner  of  the 
(-anal  has  no  power  to  cut  off  so  long  as  the 
party  in  whose  favor  the  easement  has  ac- 
crued meets  the  reasonable  demands  of  the 
<  anal  owner  In  the  way  of  charges  or  recom- 
pense for  services  in  the  delivery  of  the  wa- 
ter by  and  through  the  means  of  his  canal? 

[2]  This  court  formerly  decided,  and  the 
several  legislative  acts  have  declared,  that 
there  is  no  absolute  property  In  the  waters  of 
any  natural  water  course  or  natural  lake  In 
the  state.  A  canal  company,  which  owns  and 
operates  an  artificial  waterway  and  diverts 
n-ater  from  a  natural  stream  solely  for  the 
purpose  of  gain  through  the  sale  and  dis- 
tribution of  that  water  to  others  who,  after 
receiving  the  water,  actnaUy  apply  It  to  the 
soil  for  the  reclamation  and  irrigation  there- 
of, can  acquire  no  right  to  such  waters,  ex- 
cepting the  right  to  dispose  of  Its  use.  and 
tor  ttiis  latter  right  they  are  entitled  to  roa- 
sonable  monetary  benefit  When  water  Is 
once  disposed  of  by  the  original  diverting 
agmt — the  canal  company — to  one  wlio,  being 
the  owner  of  Irrigable  lands,  applies  the 
same  to  those  lands,  the  power  of  control  of 
the  agent  censes,  beicanse  his  only  power  of 
control  at  all  was  based  upon  the  obligation 
Imposed  upon  him  by  law  to  dliHiose  of  the 
water  to  those  who  would  witaally  apply  it 
to  the  land.  The  right  of  a  company  of  this 
character  to  divert  public  waters  carries 
with  it  a  corresponding  duty,  L  e.,  to  dispose 
of  its  use  for  beneficial  purposes.  The  one 
cannot  ^st  without  the  performance  of  the 
other.  In  other  words,  there  la  no  right  cre- 
ated by  the  mere  diversion  of  water  from  a 
public  water  coarse.  This  act  of  Itself  car- 
ries with  It  no  right:  bat,  when  the  act  of 
diversion  la  coupled  with  the  act  of  applica- 
tion to  beneficial  purpose,  the  atvopriation 
1b  accomplished. 

[3]  Early  legislation  in  this  state  formulat 
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ed  little,  if  any,  law  applicable  to  the  subject 
at  hand.  It  was  not  until  1903  that  an  at- 
tempt was  made  to  formulate  a  law  applica- 
ble to  the  acquirement  and  appropriation  of 
the  public  waters  of  the  state.  The  act  of 
1903  (Laws  1903,  c.  4)  was  superseded  b^  the 
act  of  1905  (Laws  1905,  c.  46),  and  that  act  In 
turn  gave  place  to  the  act  of  1907  (Laws  1907, 
c.  18),  and  the  act  of  1907  was  repealed  by 
the  act  of  1913  (Laws  1913,  c.  140).  It  Is 
unnecessary  In  this  case  for  us  to  take  op 
even  incidentally  the  several  acts  referred  to. 
Suffice  It  to  say  that  the  act  of  1907  was  in 
force  at  the  time  at  which  it  Ls  alleged  in  this 
case  the  appellant  company  failed  to  deliver 
the  water  to  respondent.  The  doctrine  that 
a  prior  appropriation  constitutes  a  priw  right 
has  long  since  been  adhered  to  in  the  juris- 
dictions embraces  within  the  arid  and  semi- 
arid  region  of  this  country,  and  has  been  for- 
mulated and  announced  by  this  court  in  for- 
mer decisions.  It  cannot  be  questioned  that 
this  doctrine  is  stricUy  applicable  to  the  right 
acquired  by  one  who,  being  the  owner  of  irri- 
gable lands,  directiy  diverts  water  from  a 
public  stream  by  means  of  his  own  Instru- 
mentalities or  his  own  ditch.  In  the  case  at 
hand  we  are  confronted  with  the  question  as 
to  whether  Or  not  this  rule  shall  be  made  ap- 
plicable to  those  who  obtain  water  from  a 
canal  or  waterway  constructed  by  another  for 
the  purpose  of  diverting  water  from  a  pabllc 
stream  for  sale  and  distribution. 

In  determining  this  question  It  most  be 
constanUy  kept  In  mind  that  absolute  proper- 
ty in  the  waters  of  a  natural  stream  does 
not  exist;  that  the  only  right  that  one  can 
acquire  to  snch  water  and  the  only  right  by 
reason  of  which  one  can  divert  sn(A  waters 
from  their  natural  water  courses  is  for  a 
usufructuary  purpose  and  in  cases  of  this 
character — the  purpose  of  applying  the  water 
thus  diverted  to  Irrigable  lands.  In  oth« 
words,  a  water  right  for  agricultural  pur^ 
poses,  to  be  available  and  effective,  must  be 
attached  to  the  land  and  become  in  a  sense 
appurtenant  thereto  by  actual  application. 

[4]  In  this  case  the  appellant  company 
makes  no  claim  based  on  Its  ownership  or 
possession  of  the  lauda  under  its  canal,  and, 
so  far  as  we  are  advised  by  the  pleadings, 
It  Is  not  now,  nor  was  it  at  the  time  of  Its 
construction,  the  owner  of  the  lands  whidi  It 
sought  to  cover  by  the  construction  of  its 
canaL  We  deem  It  &lr  to  assume^  therefore, 
tliat  the  sole  aim  and  object  and  purpose  of 
the  construction  of  the  canal  and  the  aim  and 
object  and  purpose  of  its  opwation  and 
maintenance  until  the  present  time  Is  for 
the  pnrpose  of  dlq[K>sing  of  the  water  which 
it  diverts  from  the  public  stream  to  those 
who  own  or  possess  the  lands  lying  under 
the  ditch.  The  act  of  diversion  on  the  pact 
of  the  appellant  company  could  not,  as  we 
have  reasoned  It,  constitute  a  complete  and 
valid  appropriation.  It  required  more  than 
the  mere  diversion  of  the  water  to  complete 
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the  appropriation  under  the  doctrine  aa  here- 
tofore referred  to.  Hence  the  diversion  ot 
the  water  from  the  canal  of  the  appellant 
oompany  and  its  application  to  a  beneBdal 
use  by  the  owners  or  possessors  of  Irrigable 
lands  constituted  the  culminating  act  In  per- 
fecting the  appropriation.  This  latter  step, 
namely,  the  application  of  the  water  Itself  to 
the  lands  for  the  purpose  of  reclamation  and 
irrigation,  fulfllled  the  primal  and  essential 
object  to  all  l^ifalation  and  judicial  expres- 
sion upon  tbifl  snbject,  L  the  coltlTatlon  of 
the  soil. 

The  history  of  the  arid  West  Is  replete 
with  legislation  and  Judicial  expression  upon 
the  snbject  of  irrigation.  Much  of  the  mod- 
em law  applicable  to  this  subject  has  grown 
out  of  conditions  found  prevalent  In  this  re- 
gion, and  the  paramount  thought,  both  In  the 
legislative  acts  of  the  several  states  and  In 
the  Judicial  expressions  coming  from  the 
several  Jurisdictions,  Is  the  actual  economic 
application  of  the  exceedingly  scarce,  but 
all-important  element,  water  to  the  soil,  with 
the  end  In  view  that  the  latter  may  perform 
its  highest  function  In  prodncing  sustenance 
for  humanity.  Hence  It  follows,  as  It  has 
been  reasoned  out  by  many  courts  of  last 
resort  In  able  and  well-consldered  opinions, 
that  he  who  applies  the  water  to  the  soil, 
for  a  beneficial  purpose,  is  to  fact  the  actual 
appropriator,  although  the  application  may 
be  made  through  the  agency  of  another,  who 
by  and  through  his  own  means  and  instru- 
mentalities diverts  the  water,  in  the  first  in- 
stance,  from  Its  natural  course. 

Aa  was  well  stated  by  the  Supreme  Court 
of  Arizona  In  the  case  of  Slosser  v.  Salt  River 
Valley  Canal  Company,  speaking  through  Mr. 
Justice  Sloan:  "The  appropriator  may  thus. 
Immediately,  constructing  and  owning  his 
own  ditch  or  canal,  or,  mediately,  by  acquir- 
ing the  permanent  r^ht  to  the  service  of 
another's  ditch  or  canal,  whether  the  latter 
be  owned  by  a  natural  or  artlfldal  person, 
perfect  his  appropriation.  A  corporation 
ttans  organized  for  the  purpose  of  furnishing 
water  for  agricultural  purposes,  to  be  used 
by  others  in  privity  of  contract  with  It,  be- 
comes tbe  mere  agent  of  the  latter,  and,  un- 
der the  statute,  may  divert  from  a  public 
stream  water  which  the  latter  may  acquire 
and  use  for  purposes  of  Irrigation.  Tbe 
measure  of  Its  right  so  to  do  is  the  needs 
and  requlredients  of  those  owners  or  posses- 
sors of  arable  and  Irrigable  lauds  with  whom, 
by  contract.  It  stands  In  relation  as  agent. 
The  doctrine  of  agency,  therefore,  unless  we 
concede  to  such  corporations  a  right  not  en- 
Joyed  by  other  inhabitants  under  the  statute, 
must  be  invoked,  in  order  to  confer  upon 
them  .any  right  to  tbe  diversion  of  water 
from  a  public  stream,"  Slosser  t.  Salt  River, 
etc.,  Co.,  7  Ariz.  376,  66  Pac.  836. 

It  being  our  Judgment  that  the  rule  as 
asserted  In  tbe  case  of  Slosser  t.  Salt  River, 
etc.,  Co.,  supra,  Is  aiqplicable  in  this  case,  it 
follows  tbAt  the  atq;>ellant  company  can  be 


regarded  in  no  other  light  than  that  of  the 
agent  for  those  who,  having  in  years  past 
taken  the  water  from  the  canal  of  appellant, 
have  applied  the  same  to  beneficial  use,  and 
who  have  thus  acquired  a  right  of  user  equiva- 
lent to  an  easement  in  the  canal  of  appellant 
to  tbe  extent  of  the  amount  of  water  deliver- 
ed to  them  by  appellant  This  right  is  con- 
tingent only  upon  the  acts  of  the  actual  ap- 
propriator In  tai'eeting  the  reasonable  de- 
mands of  the  conveyor  for  services  performed 
by  way  of  delivery  of  the  water  to  tbe  point 
of  diversion  from  the  latter's  canal.  People 
ex  reL  Standard  v.  Canal  Co.,  25  Colo.  213, 64 
Paa  626;  2  Wlel  on  Water  Rights,  (  1340. 

The  Supreme  Court  of  Colorado,  In  the 
case  of  Wright  v.  Irrigation  Co.,  27  Colo. 
313,  61  Pac.  603,  held  In  substance  that  a 
contract  existing  between  the  company,  as 
the  conveyor  of  the  water  from  the  natural 
stream,  and  the  actual  appropriator,  Is  not 
for  the  purchase  of  the  given  volume  of  wa- 
ter, but  rather  the  acquirement  of  the  right 
to  use  the  canal  of  the  conveyor  as  a  means 
of  conducting  a  given  volunie,  or  so  much 
thereof  as  may  be  necessary  to  Irr^te  a 
certain  number  of  acres. 

The  Supreme  Court  of  Idaho,  In  passing 
upon  this  subject  In  the  case  of  Farmers' 
Co-op.  Co.  V.  Riverside  Irr.,  14  Idaho,  450, 
94  Pac.  761,  adhered  to  a  different  rule  from 
that  announced .  by  the  Supreme  Court  of 
Arizona  and  the  Supreme  Court  of  Colorado, 
wherein  the  Supreme  Court  of  Idaho  said: 
"The  appropriation  of  waters  carried  in  the 
ditch  operated  for  sale,  rental,  and  distribu- 
tion of  waters  does  not  belong  to  the  water 
users,  but  rather  to  the  ditch  company.  The 
right  to  the  use  of  such  water,  after  having 
'once  been  sold,  rented,  or  distributed  to  any 
person  who  has  settled  upon  or  improved 
land  for  agricultural  purposes,'  becomes  a 
perpetual  right,  -  subject  to  defeat  only  by 
failure  to  pay  annual  water  rents  and  com- 
ply with  the  lawful  requirements  as  to  the 
conditions  of  the  use." 

It  must  be  observed  in  this  respect,  how- 
ever, that  the  Supreme  Court  of  Idaho  in 
formulating  this  rule  did  so  under  express 
provisions  of  its  Constitution. 

[6]  That  the  right  of  an  actual  appropria- 
tor or  user  of  water  once  acquired  from  the 
original  converter  is  an  easement  has  been 
subjected  to  some  considerable  criticism  by 
those  who  have  given  thought  to  this  subject, 
and  it  has  been  said  that  to  term  this  right 
an  easement  it  most  be  such  as  would  pass 
as  an  appurtenance  without  further  descrip- 
tion in  a  conveyance  of  the  realty  on  which 
or  t^  which  the  actual  right  of  user  had  been 
exercised.  But,  applying  the  doctrine  of  ap- 
propriation as  hereinbefore  referred  to,  and, 
answering  this  criticism  In  the  light  of  prac- 
tical and  material  observations,  It  is  at  once 
apparent  that  the  very  criticism  Itself  Is  an 
answer  to  the  proposition  on  which  the  critl- 
dsm  is  based,  because  the  very  right  itself, 
relating  as  it  doea  to  tbe  land  upon  which  it 
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la  applied,  altboQgh  In  a  sense  Incorporeal, 
neverUieleaB,  by  reason  of  its  appHcatlou,  be- 
comes an  Integral  part  of  the  freehold.  The 
water  and  the  land  to  which  It  Is  applied  be- 
come so  interrelated  and  dependent  on-  each 
other  in  order  to  constitute  a  ralid  appropria- 
tion that  the  former  becomes  hj  reason  of 
necessitar  appurtenant  to  the  latter.  The 
right  of  a  direct  appropriator  to  use  the  wa- 
ters of  a  public  stream  and  to  apply  the 
same  to  beneficial  use  has  been  termed  an 
"Incorporeal  hereditament,"  and  it  has  been 
said  that  a  consumer  under  a  ditch,  con- 
structed and  maintained  for  the  sole  purpose 
of  distribution  and  sale,  possesses  a  like 
property.  2  WeU  on  Water  Bights  (3d  Ed.) 
p.  1240,  and  authorities  there  cited. 

[I]  It  is  the  contention  of  appellant  in  ttils 
case  that,  inasmuch  as  plaintiffs  allege  only 
an  annual  delivery  of  50  Inches  of  water  pri- 
or to  1910  and  the  failure  and  refusal  to  fur- 
nish such  amount  of  water  to  respondents  in 
that  year,  no  continuing  contract  is  establish- 
ed thereby  between  respondents  and  appel- 
'  lant  This  contention  Is  in  our  judgment 
not  well  founded.  As  disclosed  by  the  rec- 
ord, the  respondent  went  upon  the  land  in 
question  and  reclaimed  the  same,  and  by  and 
through  the  continuous  use  of  the  water  di- 
%'erted  from  appellant's  canal  cultivated  and 
improved  the  land  and  caused  the  land  to 
produce  crops.  The  appellant  company,  hav- 
ing once  furnished  the  water  to  respondent, 
and  having  by  the  initial  delivery  of  water 
and  by  the  continuous  delivery  thereof  for  a 
successive  number  of  years  held  out  to  re- 
spondent that  he  could  Improve  the  land  In 
question  ]n  reliance  upon  such  water,  it  would 
be  unreasonable  to  say  that  the  appellant 
could  now  deprive  respondents  of  the  use  of 
the  water  so  long  as  the  amount  of  water  di- 
verted by  respondent  was  economically  es- 
sential to  the  cultivation  of  the  land.  Hav- 
ing delivered  the  water  and  having  observed 
the  acts  of  respondents  in  applying  the  water 
and  Improving  the  land  and  exerting  their 
energies  toward  the  creating  and  upbuilding 
.of  property  based  upon  a  faith  and  a  Justi- 
fiable expectation  that  the  company  would 
continue  to  deliver  the  water,  the  appellant, 
In  our  judgment,  cannot  now  be  heard  to  de- 
ny the  existence  of  an  Implied  contractual 
relation  between  Itself  and  respondents. 

Following  out  the  reasoning  that  be  who 
actually  applies  the  water  to  the  soil  is  the 
appropriator,  even  where  he  obtains  the  wa- 
ter from  the  canal  of  one  who  has  diverted 
it  for  distribution,  the  law  of  appropriation 
must  apply  to  determine  his  right  as  against 
other  users  from  the  same  canal  or  system. 
Hrace  the  rule  that  a  prior  appropriation 
constitutes  a  prior  right  ai^lies  to  the  appro- 
priators  of  water,  where  the  appropriation  la 
made  by  and  through  the  agency  of  another, 
as  well  as  where  the  appropriation  is  made 
directly  from  tbe  public  stream.   The  re- 


omndents  In  this  case  w«re  entitled  to  the 
amount  of  water  formerly  diverted  and  used 
by  them  so  long  as  the  delivery  of  that  wa- 
ter to  them  did  not  Interfere  with  those 
whose  rights  of  appropriation  under  the  same 
system  were  prior  in  point  of  time.  Lao- 
nlng  T.  Osborne  (C.  C.)  76  Fed.  3U ;  MaodeU 
«t  aU  T.  San  Diego  Co.  (a  C)  89  Fed.  205. 
As  was  aald  by  Judge  Ross  In  the  case  of 
Mandell  t.  San  Dl^,  etc.,  Co.,  supra:  "A 
consumer  whose  land  la  situated  within  the 
flow  of  such  a  distributing  qrstem,  •  •  • 
and  who  has,  by  means  of  water  thereby  sup- 
plied to  him,  made  valuable  improvements  on 
his  land,  cannot  be  thereafter  lawfully  de- 
prived of  such  water  in  order  that  tlw  dis- 
tributor may  supply  later  comers,  even 
though  a  lai^er  area,  by  reason  of  more  fa- 
vorable conditions,  may  thus  be  brought  un- 
der cultivation.  Such  a  rule  would  mani- 
festly yrork  destruction  to  the  just  and  well- 
established  rule  that  in  cases  like  this  the 
first  in  time  Is  the  first  In  right." 

It  is  the  duty  of  the  diverting  corporation. 
In  cases  of  this  kind,  where  a  consumer  has 
once  established  a  right  to  the  use  of  water 
by  acquiring  the  same  and  applying  it  to  a 
beneficial  purpose,  to  continue  to  furnish  blm 
water  In  preference  to  later  applicants,  pro- 
vided be  has  never  waived  bia  rights  nor 
forfeited  the  same.  The  company  has  the 
right,  and  it  is  Its  duty,  to  discriminate  be- 
tween appropriators  of  water  from  their  Ir- 
rigation system,  giving  the  preference  to  those 
appropriators  who  are  oldest  In  point  of  time. 
In  cases  of  this  character  the  company  Is  but 
a  dlverter,  inasmuch  as  its  only  purpose  and 
power  is  to  divert  the  water  from  the  natural 
waterway.  The  consumer  Is  the  converter. 
Inasmuch  as  It  Is  he  who  converts  the  water 
to  the  land  covered  by  the  canal,  and,  having 
once  applied  the  water  to  the  land  for  bene- 
ficial purposes,  he  should  not  be  deprived  of 
the  use  or  benefit  of  such  water  in  favor,  of 
later  applicants,  so  long  as  he  complies  with 
the  reasonable  requirements  of  the  diverting 
company.  3  Kinney,  Irr.  &  Water  Rights,  { 
1500. 

The  question  as  to  the  amount  of  damages 
assessed  by  the  Jury  In  the  trial  court  in 
this  case  is  not  before  us. 

The  judgment  should  be  affirmed. 

It  is  so  ordered. 

TAI.BOT,  a  J.,  and  NORCBOSS,  J,  con- 
cur. 


07  Nev.  in) 

DABBOUOH  V.  NEVADA  MILLING  &  OBB 

PUBCHASING  CO.    (No.  2082.) 
(Supreme  Court  of  Nevada.    May  15,  1914^ 

COBPOBATIOHS  (g  432*)— REPBESKKTATION  BT 

Officebs  and  Aobnts— Bvxdeitci  as  TO  Av- 

THOBITT. 

In  an  action  against  a  corporation  upon  a 
note,  defended  upon  the  ground  that  the  per- 
son executing  the  note  was  not  its  prerident; 
either  de  jure  or  de  facto,  because  not  a  stocA- 
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holder,  evidence  held  to  sustain  a  flndlDg  that 
be  was  a  stockholder  and  president  with  au- 

thorit;  to  execute  the  note. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dia.  H  1717, 1718,  1724,  1726-ira5, 1737, 
1743,  170!;  Dec  Dig.  |  433.*] 

Appeal  from  District  Goort,  N^e  Coonty; 
Mark  B.  Arerill,  Judge. 

Action  by  Mrs.  J.  T.  Danrough,  administra- 
trix, against  the  Nevada  Milling  &  Ore  Pnr- 
chaalng  Company,  a  corporation.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

P.  E.  Eeeler,  of  Long  Beach.  CaL,  for  ap- 
pellant F.  K.  Plttman,  of  Tonopali,  for  re- 
spondoit. 

McCARRAN,  J.  In  this  acUon  Mrs.  J.  T. 
Darrougb,  as  administratrix  of  the  estate 
of  J.  T.  Darroagh,  deceased,  sued  to  recover 
$4,000,  loaned  by  her  deceased  husband  to 
C.  S.  Lemon,  as  president  of  the  Nevada  Mlll- 
iDg  &  Ore  Purchasing  Company,  a  New  Jer- 
sey corporation.  From  the  Judgment  of  the 
trial  court  tn  favor  of  respondent,  and  from 
the  order  of  that  court  denying  appellant's 
motion  for  a  new  trial,  appeal  is  taken. 

It  Is  the  contention  of  appellant  herein 
tbat  C.  S.  Lemon  was  not  the  president  of 
the  Nevada  Milling  &  Ore  Purdiasli^  Com- 
pany, either  de  facto  or  de  jure,  for  the  rea- 
son that  no  shares  of  stock  had  been  Issued 
to  C.  8.  Lemon,  and  under  the  laws  of  New 
Jersey  the  holding  of'stock  In  a  corporation 
is  made  a  prerequisite  to  qnaliflcatlon  for 
office  in  the  corporation.  It  Is  admitted  by 
appellant  that  the  money  was  loaned  by  re- 
spondent to  C.  S.  Lemon,  and  that  the  note 
^ven  in  security  for  the  loan  was  signed  by 
C.  S.  Lemon,  as  president  of  the  Nevada 
Milling  &  Ore  Purchasing  Company.  They 
contend,  however,  tliat  although  the  money 
borrowed  by  Lemon  from  J.  T.  Darrougb  was 
used  in  the  construction  of  a  mill  at  Man- 
hattan, nevertheless,  the  appellant  company 
was  not  liable  for  the  loan,  for  the  reason 
that  Lemon  was  an  indepoadent  contractor, 
and  was  constructing  the  mill  under  an  agree- 
ment with  appellant  company  to  turn  the 
same  over  to  appellant  company  when  It  was 
completed.  It  is  the  contention  of  the  appel- 
lant that  the  mill,  never  having  been  com- 
pleted by  Lemon,  was  never  turned  over  by 
LenMn  to  the  appellant  company,  and  was 
never  accepted  by  the  appellant  company. 

The  uncontradicted  testimony  of  Mrs. 
Davidson,  bookkeeper  for  the  appellant  com- 
pany and  employed  by  G.  8.  Lemon,  president 
and  general  manager  of  the  company  at 
Bfanbattan,  Is  to  the  effect  that  the  money 
borrowed  from  Darrongh  was  used  in  pay- 
ing ofF  debts  incurred  in  the  construction  of 
tbe  mill,  and  for  labor  performed  in  and 
about  the  same.  In  that  respect  she  testi- 
fied as  follows:  "Q.  Were  yon  working  for 
said  company  during  the  montb  of  November, 
1907?   A.  Yes.   Q.  If  yon  answer  the  pre- 


ceding question  in  the  affirmative,  state 
whether  or  not  you  are  familiar  with  the  exe- 
cution of  a  note  of  $4,000,  on  tbe  6th  day  of 
November,  1907,  in  favor  of  J.  T.  Darrougb, 
for  money  loaned  to  tbe  company  for  paying 
tbe  debts  of  the  company.  A.  Yes.  Q.  If 
you  answer  the  preceding  question  in  tbe  af- 
firmative, state  the  facts  within  your  own 
knowledge  concerning  the  executlo;i  of  said 
note.  A.  I  know  within  my  own  knowledge 
Charles  S.  Lemon  borrowed  from  J.  T.  Dar- 
rougb, for  the  use  of  the  company  in  paying 
its  debts  and  defraying  tbe  expenses  of  said 
company,  and  the  money  was  used  for  that 
purpose.  Q.  If  you  know,  state  what  was 
done  with  the  money  received  from  J.  T.  Dar- 
rougb in  consideration  of  the  execution  of 
said  note.  A.  It  was  used  for  defraying  tbe 
expenses  of  the  company  and  paying  its 
debts.  •  •  ♦  Q.  State  what  authority.  If 
yon  know,  the  party  executing  said  note  had 
for  executing  tiie  same  on  behalf  of  said  the 
Nevada  Milling  &  Ore  Purctiasing  Co.  A. 
Charles  S.  Lemon  n^otiated  and  made  con- 
tracts for  the  purchasing  of  all  ore  for  said 
company,  and  bought  all  the  machinery  for 
the  company,  and  fitted  the  entire  mill  com- 
plete, and  hired  all  men,  and  he  was  the  only 
official  of  said  company  at  that  time  in  Man- 
hattan." 

At  tbe  trial  of  the  cause  In  the  lower  court 
the  appellant  herein  introduced  in  evidence 
certain  pages  of  tbe  minute  book  kept  by  the 
corporation,  and  respondent  Introduced  ^the 
remainder  of  said  book  In  support  of  'her 
contention.  From  the  record  It  appears  that 
the  minute  book  Introduced  in  evidence  Is  a 
bound  volume,  the  pages  of  which  are  firmly 
fastened,  constituting  one  book  or  volume. 
Tills  Is  significant  only  in  bo  far  as  It  Indi- 
cates that  certain  minutes,  although  not 
signed  by  the  secretary,  are,  however.  In  tbe 
same  volume  in  which  other  minutes  appear 
duly  signed.  It  appears  from  this  record 
that  tbe  first  meeting  of  the  stockholders  of 
tbe  Nevada  Milling  &  Ore  Purchasing  Com- 
pany was  held  at  Camden,  N.  J.,  March  26, 
1907,  and  at  that  meeting  the  stockholders 
passed  a  resolution  and  caused  tbe  same  to 
be  entered  upon  the  minutes,  which  resolu- 
tion is  as  follows:  "Whereas,  Clifford  Mc- 
Clellan  and  Chas.  S.  Lonon,  have  offered  to 
sell  ,to  this  company  property  as  follows: 
Tbe  use  of  the  Griffin  process  for  saving 
gold  and  silver,  also  certain  valuable  con- 
tracts in  band  Including  a  contract  with 
Douglas  and  Kendall,  leases  for  the  treat- 
ing of  ores  now  on  their  dumps.  Also  the 
Manhattan  Mining  Company,  Chipmonk  Min- 
ing Co.,  the  Original  Manhattan  Mining  Com- 
pany, the  Manhattan  Consolidated  Mining 
Company,  and  the  Seyler-Humpbreys  Mining 
Company,  all  bearing  date  of  January  15, 
1907.  Also  buildings  and  all  requisite  ma- 
chinery to  complete  and  operate  a  mill  of 
at  least  nine  stamps  together  with  mill  site 
and  water  rights  for  same ;  in  consideration 
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uf  the  issue  of  stock  of  this  company  to  the 
amount  of  one  bundred  thousand  dollars 
<$100,000)  par  value ;  and  whereas,  it  appears 
to  the  stockholders  that  such  property  is  nec- 
essary for  the  business  of  this  company,  and 
that  the  same  is  of  the  value  of  one  hundred 
thousand  doUars  (f 100,000) ;  resolved,  that 
the  board  of  directors  of  this  company  be 
and  they  .are  hereby  authorized  and  directed 
to  purchase  the  said  property  above  men- 
tioned for  the  said  price  and  to  issue  said 
stock  In  payment  thereof;  provided,  that  in 
the  judgment  of  the  board  of  directors,  the 
said  property  Is  of  the  value  above  stated. 
*  •  •  Resolved,  that  the  board  of  direc- 
tors be  and  they  hereby  are  authorized  and  di- 
rected to  accept  said  property  as  full  pay- 
ment of  the  subscription  for  stock  of  the 
Incorporators,  and  to  Issue  fuU-pald  stock  to 
the  Incorporators,  or  their  assigns,  to  the 
amount  of  their  respective  subscriptions." 

Following  the  meeting  of  the  stockholders, 
and  on  the  same  date,  the  directors  held  a 
meeting,  at  which  meeting  F.  R.  Hansell  was 
elected  president,  and  George  H.  Martin  was 
elected  secretary,  and  at  the  same  meeting 
the  t>oard  of  directors,  pursuant  to  the  au- 
thorization passed  by  the  stockholders,  adopt- 
ed a  resolution  and  caused  the  same  to  be 
entered  upon  their  minutes,  part  of  which  is 
as  follows:  "Resolved,  that  this  con^jaiiy  ac- 
cept the  ofTer  of  Clifford  McClellan  and  C.  S. 
Lemon  to  sell  to  tills  company  the  property 
deaf:ribed  in  the  resolution  of  the  stockhold- 
ers passed  March  25,  1907,  authorizing  the 
purchase,  and  the  board  of  directors  do  here- 
by adjudge  and  declare  that  said  property 
is  of  the  fair  value  of  one  hundred  thousand 
dollars,  and  that  the  same  Is  necessary  for 
the  business  of  this  company.  •  •  •  Fur- 
ther resolved,  that  the  president  and  the 
treasurer  be  and  they  hereby  are  authorized 
and  directed  to  issue  to  the  order  of  said 
vendors  the  full-paid  capital  stock  of  this 
company  to  the  aggr^ate  amount  of  one 
hundred  thousand  doUara,  as  provided  in 
said  agreement." 

The  waiver  of  notice,  as  signed  by  the  di- 
rectors and  filed  in  the  minutes  of  the  meet- 
ing of  March  25th,  at  which  meeting  the 
foregoing  resolution  was  passed,  shows  that 
the  directors'  meeting  was  held  for  the  pur- 
pose of  electing  officers,  and  to  authorize  the 
purchase  of  property  necessary  for  the  busi- 
ness of  the  company.  The  total  authorized 
capital  stock  of  the  company,  according  to  Its 
articles  of  incorporation,  was  $100,000,  and 
as  appears  from  the  foregoing  resolution 
passed  by  the  stockholders  of  the  corporation 
at  their  first  meeting,  and  by  the  directors 
of  the  corporation  at  the  first  meeting  of 
their  board,  the  entire  authorized  capital 
stock  of  the  comimny  was  directed  to  tw  Is- 
sued to  McOlellan  and  Lemon,  the  vendors, 
in  payment  for  the  property  mentioned  in 
the  resolution.  This  resolution  was  passed 
by  the  stocliholders,  at  their  first  meeting, 
and  designated  the  property  as  the  Grlflin 


process  for  saving  gold  and  silver,  contract 
with  Douglas  and  K^dall  for  treatlDg  ores 
on  the  dumps  of  their  mining  property,  con- 
tracts with  the  Manhattan  Mining  Cotaipany, 
the  Chlpmonk  Mining  Company,  the  Ori^- 
nal  Manhattan  Mining  Company,  the  Man- 
hattan Consolidated  Mining  Company,  and 
the  Seyler-Humphreys  Mining  Company,  also 
a  mill  site  and  water  rights  for  the  same, 
and  buildings  and  requisite  machinery  to 
complete  and  operate  a  mill  of  at  least  nine 
stamps.  The  president  and  treasurer  being, 
by  the  board  of  directors,  authorized  and 
directed  to  issue  the  full  capital  stock  of  the 
company,  amounting  to  $100,000  to  Lemoo 
and  McClellan,  the  presumption  must  be 
that  the  officers  of  the  corporation  did  as 
they  were  directed  to  do  by  their  board  of 
directors,  and  it  must  reasonably  follow  that 
the  entire  capital  stock  of  the  corporation 
was  Issued  to  McClellan  and  Lemon,  pur- 
suant to  the  direction  of  the  board  of  direc- 
tors ;  hence,  it  is  manifest  that  C.  S.  Lemon 
became  the  holder  of  stock  In  the  corpora- 
tion on  the  26th  day  of  March,  1907.  More- 
over, the  stockholders  of  the  corporation  rec- 
ognized C.  S.  Lemon  as  a  holder  of  stoc^  for 
It  appears  that  at  12  o'clock  on  the  same  day 
on  which  the  foregoing  transactions  took 
place,  to  wit,  the  25th  day  of  March,  a  spe- 
cial meeting  of  the  stockholders  of  the  com- 
pany was  held,  at  which  special  meeting  the 
resignations  of  F.  B.  Hansell,  as  president, 
and  George  H.  B.  Martin,  as  secretary  and 
treasurer,  were  presented,  and  on  motion  ac- 
cepted by  the  company  and  at  the  same  time 
Charles  S.  Lemon.  ClUford  McClellan,  and 
Charles  A.  Porter  were  nominated  directors 
of  the  company  to  serve  for  the  unexpired 
terms  of  the  directors  resigned.  It  further 
appears  that  at  2:30  p.  m.  on  the  same  day. 
to  wit,  the  26th  day  of  March,  1907,  pursuant 
to  waiver  of  notice  signed  by  all  the  direc- 
tors, a  directors'  meeting  was  held,  at  which 
meeting  Mr.  Charles  S.  Lemon  was  elected 
president 

Prior  to  the  election  of  Lemon  as  president 
of  the  corporation  it  appears  that  an  agree- 
ment for  the  purchase  of  property  was  en- 
tered into  between  Lemon  and  McClellan,  as 
vendors,  and  the  Nevada  Milling  &  Ore  Par- 
chasing  Company,  acting  by  and  through  F. 
R.  Hansell,  its  president,  and  Qeorge  H.  B. 
Martin,  Its  secretary,  and  part  of  which 
agreement  Is  as  follows:  "Whereas,  the 
board  of  directors  of  the  company  have  as- 
certained, adjudged  and  declared  that  the  said 
property  and  rights  are  of  the  fair  value  of 
one  hundred  thousand  dollars  ($100,000)  and 
that  the  acquisition  thereof  is  necessary  for 
the  business  of  the  company  and  to  carry 
out  its  contemplated  objects ;  now  therefore, 
this  agreement  wltnesseth :  That  the  vendors 
have  sold,  assigned,  transferred  and  set  over, 
and  do  hereby  sell,  assign,  transfer  and  set 
over  unto  the  company,  its  successors  and 
assigns,  all  their  right,  title,  and  interest  In 
and  to  the  following  deecrlbed  property,  to 
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wit :  *  •  •  Also  buildings  and  all  requi- 
site machinery  to  complete  and  oiterate  a 
mill  of  at  least  nine  <9)  stamps  together  with 
mill  site  and  water  rights  for  same." 

Whatever  might  be  contended  by  appellant 
as  to  the  acts  of  Mr.  Lemon  being  void  for 
want  of  authority,  It  cannot,  in  our  judg- 
incDt,  be  contended  that  the  acts  of  the  board 
of  directors  of  the  company,  of  which  board 
of  directors  F.  R.  Hansell  was  president, 
were  other  than  valid,  and  the  woirds  nsed 
In  ttie  agreement  for  the  purchase  of  the 
prajwrty,  as  disclosed  by  the  instrument  ap- 
pearing In  the  minutes,  signed  by  F.  R.  Han- 
sell as  president,  and  as  heretofore  set  forth 
Id  part,  are  words  signifying  conveyance,  and 
cannot  In  our  Judgment  be  viewed  in  any 
ottaer  l^t  than  as  an  absolute  conveyance 
of  the  property  enumerated  In  the  agreement 
from  McCIellan  and  Lemon,  as  vendors,  to 
the  Nevada  Milling  &  Ore  Purchasing  Com- 
pany, aiKieUant  herein.  The  contention  of 
appellant  as  to  the  acts  of  Lemon  being  void 
for  the  reason  that  he  was  not  a  stockholder 
of  the  corporation,  and  hence  could  not  le- 
gally bold  office  as  president,  la.  In  our  judg- 
ment, not  well  founded,  In  view  of  the  min- 
utes of  the  corporation,  reference  to  whldi 
have  heretofore  been  made.  In  our  Judff- 
meat.  Lemon  was  undoubtedly  a  holder  of 
stock  in  the  corporation  on  Uie  26tb  day  of 
March,  1907.  But,  whettaw  Lnoon  was  or 
was  not  the  legally  constituted  presidoit  of 
the  corporation,  the  transaction  between 
Lemon  and  McCleUan,  as  vendors,  and  the 
appellant  corporation  was  unquestionably 
completed  on  the  25th  day  of  March.  Prior 
to  the  time  at  whleh  Lemon  took  office  as 
pre^dent.  the  property  as  enumerated  In  the 
several  Instruments  found  In  the  minutes 
had  been  offered  to  the  stockholders  at  thdr 
meeting  by  Lemon  and  McCIellan,  as  vendors. 
The  stockholders  of  the  corporation  recom- 
mended that  the  board  of  directors  purchase 
the  property  and  issue  the  entire  paid-up 
capital  stock  of  the  corporation  In  payment; 
the  board  of  directors  In  turn  declared  the 
property  to  be  worth  the  sum  of  (100,000,  and 
directed  the  Issuance  of  the  full  paid-up 
capital  stock  of  the  company  to  the  aggre- 
gate amount  of  $100,000  to  Lemon  and  Mc- 
CIellan. 

The  contention  of  the  appellant  company 
as  to  Lemon  being  an  Independent  contrac- 
tor In  the  construction  of  the  mill,  and  that 
the  mill  was  never  taken  over  by  the  com- 
pany from  Lemon  Is,  In  our  judgment,  not 
well  founded,  in  view  of  the  resolution  pass- 
ed by  the  board  of  directors  and  appearing 
in  the  minutes  of  the  company  and  of  date 
of  September  4,  1908,  In  which  resolution 
the  following  appears:  "Whereas,  the  said 
company  is  the  owner  of  a  certain  ten  stamp- 
witl  In  the  town  of  Manhattan,  county  of 
Nye,  state  of  Nevada,  commonly  known  as 
tbe  'I^enion  Mill' ;  and  whereas,  the  company 
has  at  and  before  the  execution  of  this 


agreement  with  cash  contributed  or  advanc- 
ed to  it,  paid  in  full  all  labor  claims  against 
said  mill  so  that  all  labor  Hens  against  said 
mill  may  be  forthwith  released;  •  •  • 
and  whereas,  the  company  has  in  like  man- 
ner furnished  a  bond  of  a  duly  qualified  sure- 
ty company  for  the  release  of  all  attach- 
ments against  the  said  mill  and  furthermore 
will,  after  the  execution  hereof,  make  any 
necessary  arrangements  to  provide  like  bonds 
to  relteve  the  said  mill  from  any  attach- 
ments to  be  levied  against  it  hereafter  on 
account  of  tbe  company's  Indebtedness  so 
that  tbe  lessee.  In  tbe  agreement  hereinafter 
mentioned,  may  have  uninterrupted  posses- 
sion and  control  of  said  premises  during  tbe 
term  of  said  agreement"  By  the  resolution 
as  it  appears  in  the  minutes  of  tbe  corpo- 
ration, of  which  the  forgoing  Is  a  part,  It  Is 
apparent  that  the  corporation  recognized  Hens 
against  the  mill,  and  liquidated  tbe  same  as 
debts  against  tbe  corporation  Incurred  under 
the  direction  and  management  of  Charles 
S.  Lemon.  Moreover,  th^  expressly  dedar^ 
ed  their  ownersldp  of  the  mill,  thereby  de- 
claring that  tbe  mill,  although  not  complet- 
ed, was  built  by  Lemon,  acting  for  and  la 
briialf  of  Uie  company. 

Bernard  Buckdescbel,  one  of  tbe  principal 
witnesses  for  the  appellant  company,  testi- 
fied In  bis  deposition  relative  to  purchasing 
certain  lien  claims  against  the  Lemon  &nil, 
and  in  that  respect  the  witness  said:  "I  con- 
sulted tbe  attorney  for  the  company  because 
I  was  not  willing  to  make  any  move  to- 
wards purchasing  these  claims  unless  I  was 
assured  that  the  company  rect^^ittzed  them 
as  absolute  and  exclusive  first  liens  against 
its  property." 

It  appears  from  th'e  minutes  of  the  corpo- 
ration that  attorney  Frederick  L.  Berry,  of 
Tonopah,  was,  by  resolution,  made  the  fiscal 
agent  for  tbe  corporation  In  the  state  of 
Nevada,  and,  as  appears  from  the  record,  he 
was  later  made  attorney  for  the  corporation 
to  represent  it  in  certain  suits  In  which  the 
corporation  was  made  defendant  and  In 
which  labor  liens  were  filed  against  the  Lem- 
on Mill,  as  the  property  of  appellant  com- 
pany. The  deposition  of  Frederick  L.  Berry 
was  otfered  in  behalf  of  the  appellant  com- 
pany in  the  trial  court,  and  In  that  deposi- 
tion he  testifies  as  follows:  "Q.  Did  you 
know  one  Charles  S.  Lemon?  A.  Yes.  Q. 
What  connection  did  he  have  with  the  prop- 
erty on  which  the  liens  were  placed  (refer- 
ring to  the  case  of  Giffen  v.  Nevada  Milling 
&  Ore  Purchasing  Co.]?  A.  He  was  the 
manager  of  said  property  referred  to  In 
question  19.  Q.  Was  he  the  manager  of  the 
place  and  have  complete  charge  of  said 
property  ?  A.  Yes.  Q.  Did  be  ever  admit  to 
you  the  correctness  of  claims  as  set  forth  in 
plaintlfTs  complaint  [referring  to  Veith  v. 
Nevada  Milling  &  Ore  Purchasing  Co.]? 
State  where,  when,  and  under  what  condi- 
tions It  was.    Answer  fully.    A.  He  did. 
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Early  in  the  month  of  April,  19(W,  at  Man- 
hattan, Nev.,  In  what  was  known  as  the 
Patterson-MlkoUch  building,  he  exhibited  to 
me  bis  Hme  books  and  books  of  account, 
chedclng  over  each  item  mentioned  therein, 
and,  after  devoting  at  least  two  hours  there- 
to, stated  that  the  claims  were  correct  This 
statement  was  made  in  the  presence  of  Bern- 
ard Ruckdeschel,  and  Horace  G.  Williams, 
who  were  then  and  there  present  giving  the 
matter  their  undivided  attention.  Q.  Inwliat 
capacity  was  he  acting  when  he  made  state- 
ments as  set  forth  in  your  answer  to  ques- 
tion 21?  A.  Be  was  acting  as  manager  of 
the  Nevada  Milling  &  Ore  Purchasing  Com- 
pany." 

In  accordance  with  the  by-laws  of  the  com- 
pany the  president  was  invested  with  the 
general  and  active  management  of  the  busi- 
ness of  the  company,  and  was  empowered  to 
execute  bonds,  mortgages  and  other  contracts 
under  the  seal  of  the  company.  In  tlxe  suits 
commenced  for  the  foreclosure  of  Iat>or  liens 
filed  agalniit  the  Lemon  Mill,  the  appellant 
company  appeared  and  filed  its  pleadings  In 
defense  thereto,  and  In  eactk  instance  C.  S. 
Lemon,  in  verifying  the  pleadings  in  l)ehalf 
of  the  appellant  company,  made  oath  that 
he  was  the  president  of  the  same,  and  in 
each  instance  Mr.  Frederick  L.  Berry,  the 
duly  authorized  agent  for  the  appellant  com- 
pany, appeared  as  attorney  for  the  company 
in  the  presentation  of  Its  pleadings  and  de* 
fenses. 

The  whole  record  discloses  acquiescence 
on  the  part  of  the  appellant  company  In  the 
acts  of  C.  S.  Lemon.  Moreover,  the  record 
discloses  that  C.  S.  Lemon,  at  the  time  of 
his  election  as  president  of  the  coiporatlott, 
was  unquestionably  a  holder  of  stock  In  the 
corporation.  As  president  of  the  corporation, 
be  took  np  his  headquarters  In  the  town  of 
Manhattan  for  the  purpose  of  generally  man- 
aging the  affairs  of  the  corporation, .  and 
when  the  property  which  he  was  constmct- 
tog  became  InTOlved  in  litigation,  growlns 
oat  of  labor  liens,  the  company  aasnmed  the 
responslUllty,  and,  as  Its  reaolatloo  shows, 
paid  in  toll  all  labor  claims  against  tbe  mill 
known  as  "the  Lemon  Hill,"  and,  as  is  dis- 
closed by  the  resolution,  these  labor  liens 
were  paid  with  cash  "contributed  or  advanc- 
ed to  the  company." 

Tbe  testimony  of  Mrs.  Davidson  la  to  tbe 
eSdct  that  the  money  borrowed  from  J.  T. 
Darron^  of  whose  estate  the  respondent  Is 
the  duly  anthorlzed  administratrix,  was  "for 
tbe  use  of  the  company  In  paying  its  debts 
and  defrayiiw  tbe  expenses  of  said  company, 
and  tbe  money  was  used  for  that  purpose." 
The  loan  was  negotiated  by  C.  S.  Lemon,  as 
president  of  tbe  appellant  company.  The 
money  was  secured  by  a  note  rtgned  by  the 
appellant  company,  by  C  S.  Lemon,  pres- 
ident, and  these  acts  of  Lemon  were  perform- 
ed during  the  time  at  which  the  company, 
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by  resolution  duly  adopted  by  ita  board  of 
dlrectois,  made  open  declaration,  by  filing  it» 
list  of  officers  with  the  Secretary  of  State  of 
the  State  of  Nevada,  that  Charles  S.  Lemon 
was  its  duly  elected  and  qualified  presidoit. 

The  judgment  of  the  lower  court  should  be 
affirmed. 

It  is  80  ordered. 

TALBOT,  a  J.,  and  NORCBOSS,  3^  con- 
cor. 


(«  Mo&L  un 
STATE  ex  reL  WOOD  v.  BOARD  OF 
COM'RS  OF  TETON  COUNTT. 
(No.  3464.) 

(Sapreme  Court  of  Montana.    April  22,  1914.) 

1.  Counties  (8  13*)  —  OaoANiZAXXoif  —  Fsn- 

TION— RBQUiaiTttS. 

Under  the  statute  providing  that  when  it  Is 
sought  to  divide  any  counties  and  form  a  new 
county,  a  petition  signed  by  at  least  one-half  of 
the  qualified  electors  of  the  proposed  new  coun- 
ty, whose  names  appear  on  the  official  registra- 
tion books  at  the  last  general  election,  shall  be 
presented  to  the  board  of  county  commissioners 
of  the  county,  from  which  the  largest  area  Is 
proposed  to  be  taken,  and  that,  where  the  pro- 
posed county  is  to  he  formed  from  two  or  more 
counties,  separate  petitions  shall  be  presented 
from  tbe  territory  taken  from  each,  and  eadi 
petition  shall  be  signed  by  at  least  one-half  ol 
the  qualified  electors  <Kf  eadi  proposed  portioD. 
a  petition  for  a  new  county  out  of  territory  of 
two  existing  counties  need  only  be  signed  by  one- 
half  of  the  qualified  electors  of  the  territory  pro- 
posed to  form  a  new  county,  as  shown  by  the  offi- 
cial registratiim  books  at  the  last  general  Sec- 
tion. 

[E^d.  Note.— For  other  cases,  see  Conntfes, 
Cent  Dig.  (  10;  Dec.  Dig.  |  M.*] 

2.  Counties  (8  13")— New  Counties— Obqas- 
ization— counteb  petitions. 

A  counter  petition  for  the  exclusion  of  ter- 
ritory from  a  new  county,  sought  to  be  organ- 
Ized,  must  contain  the  signatures  of  at  least  50 
per  cent,  of  the  qualified  electors  resident  in  tbe 
territory  sought  to  be  excluded,  and  the  burden 
is  on  the  counter  petitioners  to  show  that  fact 
on  the  hearing. 

[Ed.  Note.— For  other  cases,  see  Conntiea, 
Cent.  Dig.  8  10 ;  Dec  Dig.  {  13.*1 

3.  Counties  (8  13*)— Oboanizatioh— Couir- 
TKB  Petition— VcainCATioN. 

A  verification  to  a  counter  petition  asking 
for  tbe  exclusion  of  territory  sought  to  be  io- 
dnded  In  a  new  county,  to  be  organised,  which 
merely  avers  that  each  affiant  believes  tliat  the 
counter  petition  is  signed  by  at  least  50  per 
cent  of  the  qualified  electors  of  the  territory 
sought  to  be  excluded,  does  not  show  that  the 
counter  petition  was  so  signed. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  8  10;  Dec.  Dig.  {  13.*] 

4.  Counties  (8  13*)  —  Oboanization  —  COUB- 
TEB  Petition— Vebification. 

Under  the  New  Counties  Act,  which  does 
not  require  that  counter  petitions  for  exclusion 
of  territory  sought  to  be  included  in  new  coun- 
ties to  be  organized  shall  he  verified,  an  affidavit 
to  a  counter  petition  for  the  exclusion  of  terri- 
tory is  not  evidence  of  the  facts  averred  in  the 
affidavit,  i^nce  the  functions  of  affidavits  are  de- 
fined by  Rev.  Codes,  M  7792-7998,  and  their 
use  ia  confined  to  pleadings  and  papers  as  are 
required  to  be  verified. 

[Ed.  Note.— For  other  cases,  see  Counties. 
Cent  Dig.  8  10 ;  Dec.  Dig.  8  13.*] 
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6.  CODNTIKS  <S  13*)— Oboanizatioh  ov  New 
Counties— Board  or  Countt  Coucusior- 
EBS— Action— Rehearing. 

The  board  of  county  commisdonera  order- 
ing an  election  on  the  subject  of  oi^aoizing  a 
neir  county,  and  adjonrBing  iioe  die,  has  no 
authority  to  graot  a  rehearing  on  petitioo  there- 
for by  qualified  electors  residing  in  the  territory 
■ought  to  be  excluded  from  the  proposed  oew 
eooDty. 

[¥^.  Note.— For  other  cases,  see  Countiea, 
Cwt  Dig.  I  10;   Dtc.  Dig.  I  IS.*] 

HandatQus  by  the  State,  on  relatioD  of 
Boyal  S.  Wood,  agalDst  the  Board  of  Cotmty 
O^mmlssloDera  of  Teton  County.  Alterna- 
tive writ  vacated,  and  proceedings  dismissed. 

Norrls  A.  Hord,  of  Great  Falls,  for  relator. 
Freeman  &  Tbelen,  of  Great  Falls,  and  FhU 
I.  Cole,  of  Choteau,  for  respondent. 

BANNER,  J.  Certain  petitions  for  tbe  cre- 
ation of  Toole  county  ont  of  portions  of  Te- 
ton and  Hill  counties  were  presented  to  the 
board  of  county  coramisslonerg  of  Teton 
county  and  set  for  bearing  on  January  8, 
1^14.  Oc  that  date  the  board  convened, 
beard  the  petitions,  held  the  same  to  be  suffi- 
cient, and  ordered  an  election  for  April  25, 
1014-  The  relator  challenges  the  proceedings 
upcn  tbe  grounds :  (1)  That  tbe  petition  from 
Hil*  coonty  was  not  signed  by  60  per  cent,  of 
thi-  qaiiliQed  electors  resident  In  the  territo- 
ry described  therein;  and  (2)  that  on  Janua- 
ry 7,  1914,  a  counter  petition,  seelcing  the  ex- 
clojion  of  a  portion  of  such  territory,  was 
dul>  filed,  signed  by  more  than  one-half  of 
tbe  qunllfled  electors  resident  In  snch  portion 
which  counter  petition  tbe  board  refused  to 
grant.  If  the  relator's  position  Is  sound  In 
eltbe*"  resoect,  tbe  proposed  new  cono^  can- 
not, for  lack  of  sufficient  valuation^  be  creat- 
•rf,  A  peremptory  writ  of  mandate  is  sought 
tc  compel  the  board  to  reconvene  and  give 
proper  legal  eCTect  to  tbe  counter  petition  for 
exclusion  and  to  the  orii^al  petition  from 
Hill  county,  by  granting  tbe  one  and  denying 
tbe  other. 

[1]  Tbe  specific  complaint  against  the  orig- 
inal petition  from  HIU  connty  la  that  the  ter- 
ritory affected  contains  not  leat  than  800 
resident  qualified  electors;  tbat  said  peti- 
tion, after  allowing  tor  iidthdrawals  there- 
from, bad  but  371  signers,  whUA  was  less 
than  60  per  cent  of  tbe  qualified  electors; 
and  ttiat  the  board,  in  determining  said  pe- 
tition to  be  sufficient,  relied,  not  upon  tbe 
statutory  verification  thereto,  but  opon  tbe 
testimony  produced,  and  instead  of  ascertain- 
ing the  number  of  qualified  electors  resident 
In  the  territory  affected  on  January  8,  1914, 
used  as  a  basis  tbe  reglBtratton  list  of  HIU 
county  fbr  tbe  general  election  of  1912.  To 
establish  the  contention  tbat  this  proceeding 
was  Inadequate,  reliance  is  placed  upon  tbe 
decision  of  this  court  In  State  ez  reL  Lang 
V.  Furnish,  48  Mont  28,  134  PaC.  297.  Tbe 
most  cursory  examination  of  tbe  Famish 
decision  will  demonstrate  tbat  It  Is  rigidly 


confined  to  counter  petitions  for  exclusion, 
and  does  not  In  terms  or  effect  apply  to  orig- 
inal petitions  for  the  creation  of  new  coun- 
ties. There  was  a  reason  for  this,  and  It 
may  be  found  In  the  language  of  the  act  then 
and  now  under  consideration.  We  remark- 
ed :  "The  Legislature  could  have  said  that  a 
counter  petition  to  exclude  territory  should 
be  signed  by  60  per  cent  of  the  qualified  elec- 
tors thereof  whose  names  appear  upon  tbe 
great  register,  but  It  did  not  say  that,  and 
the  conclusion  must  be  that  It  did  not  mean 
that,  unless  by  such  a  conclusion  tbe  stetuto 
is  rendered  Inoperative  or  unconstltutlonaL'' 
Now,  whatever  may  have  been  the  reasons, 
tbat  la,  what  the  Legislature  did  say,  In  ef- 
fect in  prescribing  tbe  character  of  the  orig- 
inal petitions,  for  the  act  in  express  terms 
provides:  "Whenever  it  Is  desired  to  divide 
any  county  or  counties  and  form  a  new 
county  out  of  a  portion  of  tbe  territory  of 
snch  then  existing  county  or  counties,  a  pe- 
tition sball  be  presented  •  •  •  to  the 
board  of  county  commissioners  of  the  county 
from  which  the  Isrgest  area  of  territory  Is 
proposed  to  be  taken.  •  •  •  Such  peti- 
tion shall  be  signed  by  st  least  one-belf  of 
tbe  guallSed  electors  of  the  proposed  new 
couDty,  whose  names  appear  on  tbe  official 
registration  books  used  at  the  general  elec- 
tion held  therein  last  preceding  the  presenta- 
tion of  said  petition."  The  unmistakable 
meaning  of  this  language  is  claimed  to  be 
destroyed  by  the  proviso  Immediately  follow- 
ing, viz. :  "That  In  cases  where  tbe  proposed 
new  county  is  to  be  formed  from  portions  of 
two  or  more  existing  counties,  separate  peti- 
tions shall  be  presented  from  the  territory 
taken  from  each  county;  and  each  of  said 
separate  petitions  shall  be  signed  by  at  least 
one-half  of  the  qualified  electors  of  each  of 
said  proposed  portions" — but  It  is  quite  dear 
to  our  minds  tbat  this  Is  a  subsidiary,  pre- 
cautionary provision  designed,  not  to  change 
the  qualifications  of  the  signers  as  fixed  la 
the  principal  clause  and  whicb  the  Legisla- 
ture apparently  thought  It  unnecessary  to 
repeat,  but  to  guard  against  another  possi- 
bility. To  illustrate  by  the  present  case:  It 
could  he  maintained,  without  tbe  above  pro- 
viso, tbat  the  proceedings  to  create  Toole 
connty  were  properly  Initiated  If  the  petition 
or  petitions  for  the  whole  territory  to  be 
embraced  in  tbe  proposed  new  county  con- 
tained the  signatures  of  60  per  cent  of  tbe 
registered  electors  thereof,  notwithstanding 
that  60  per  cent  of  suA  electors  residing  in 
tbe  portion  to  be  taken  from  HIU  county  bad 
not  expressed  th^  assent  Tbe  obvious  pur- 
pose ot  the  proviso  was  to  prevent  any  sivJi 
dtuatlon. 

Tbat  no  distinction  was  Intended  to  be 
based  upon  tbe  creation  of  a  new  county 
wholly  out  of  one  old  county,  on  the  one 
hand,  or  out  of  two  or  more  old  counties,  on 
tbe  other,  is  suggested  by  tbe  requiremente 
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of  the  act  toacblng  die  manner  of  verifjiDg 
the  petitions.  'rFhere  shall  be  attached  to 
*  *  *  Bald  petition  or  petitions  the  afSda- 
Tlt  of  thtee  qualified  electors  and  taxpayers 
within  each  county  sought  to  be  divided,  to 
the  effect  •  *  *  that  It  is  signed  by  at 
least  one-half  of  the  qualified  electors  of  the 
proposed  new  county,  or  of  the  proposed  por- 
tioii  thereof  taken  from  each  existing  county, 
where  the  proposed  new  county  la  to  be  form- 
ed from  portions  of  two  or  iliore  existing 
counties,  «  *  *  and  thai  each  of  such 
persons  so  signing  was  a  qualified  elector  of 
such  county  fhendn  sought  to  be  divided,  at 
the  date  of  sudi  signing."  The  reference 
here  is  undoubtedly  to  such  qualified  electors 
as  are  eligible  for  signers;  else  the  verlflca- 
tlon  la  useless.  But  unless  we  arbitrarily 
strike  from  the  act  the  provlsiou  that  the  pe- 
tition must  be  signed  by  at  least  one-half  of 
the  regi8t««d  electors  of  the  proposed  new 
county.  It  follows  that,  as  regards  the  crea- 
tion of  a  new  county  out  of  one  old  one,  the 
signers  must  be  (a)  qualified  electors  of  the 
territory  affected^  (b)  whose  names  appear 
on  the  registry  for  Uie  preceding  general 
election,  and  (c)  who  constltate  In  number 
50  per  cent  of  all  such  persons.  This,  in 
effect,  was  the  holding  In  State  ex  rel.  Bogy 
T.  Board  of  County  Commissioners,  43  Mont 
533,  117  Pae  1062;  and.  If  it  be  true  of  a 
petition  for  the  creation  of  a  new  county  out 
of  one  old  county,  the  identity  of  language 
used  makes  it  true  where  the  new  county'  Is 
sought  to  be  created  out  of  more  than  one 
old  county.  The  same  consideration  applies 
with  regard  to  what  the  board  must  find, 
viz.:  "That  said  petition  contains  the  genu- 
ine sl^aturea  of  at  least  one-half  of  the 
qualified  electors  of  the  proposed  new  coun- 
ts,  or  In  cases  where  separate  petitions  are 
presented  from  portions  of  two  or  more  ex- 
isting counties  as  herein  required,  that  each 
of  said  petitions  contains  the  genuine  signa- 
tures of  at  least  one-half  of  the  qualified 
electors  of  (hat  portion*"  etc.  This  language, 
standing  alone,  would  under  State  ex  rel. 
Lang  T.  Furnish,  supra,  be  held  to  refer  to 
persons  possessing  the  constitutional  qualifi- 
cations of  an  elector,  but  it  does  not  stand 
alone.  It  has  distinct  relation  and  reference 
back  to  the  original  requirement  of  the  act 
touching  the  qualifications  of  signers.  State 
ex  rel.  Bogy  t.  Board  of  County  Commission- 
ers, supra.  As  these  must.  In  the  case  of  a 
new  county  sought  to  be  created  wholly  out 
of  an  old  county,  be  electors  who  hare  regis- 
tered, so  they  must  be  in  the  case  where  the 
new  county  Is  sought  to  be  created  out  of 
portions  of  two  or  more  old  ones,  because 
there  Is  no  warrant  In  the  language  for  dis- 
crimination. 

The  county  commissioners  of  Teton  county 
were  therefore  correct  in  adopting  the  pre- 
vious registration  as  a  criterion  to  determine 
whether  a  sufficient  number  of  persons  had 
signed  the  original  petition  from  Hill  county. 
The  verification  to  the  petition,  and  the  evi- 


dence taken,  alike  dOsclose,  and  the  relator 
does  not  question,  that  the  371  persons  whose 
names  remained  upon  the  HUl  county  peti- 
tion after  allowing  all  withdrawals  constitut- 
ed at  least  60  per  cent  of  the  qualified  elec- 
tors of  the  territory  affected  who  had  res- 
tored for  the  preceding  general  election.  The 
relator's  first  contentton,  therefore,  cannot  be 
upheld. 

[2]  2.  It  was  not  only,  necessary  that  the 
counter  petition  in  question  contain  the  gen- 
uine signatures  of  at  least  60  per  cent  of  the 
qualified  Sectors  resident  in  the  territory 
sought  to  be  excluded,  but  the  burden  was 
upon  the  counter  petitioners  to  show  that 
fact  upon  the  hearing.  State  ex  rel.  Lang  v. 
Furnish,  supra.  No  effort  whatever  was 
made  to  sustain  this  burden,  but,  as  stated 
by  counsel,  the  counter  petitionera  "stood  up- 
on their  petition."  Not  only  did  they  do  this, 
but  vigorous  resistance  was  offered  on  their 
behalf  to  the  examination  of  two  of  the  wit- 
nesses whose  oath  effected  such  verification. 
Much  migbt  be  said  concerning  the  attitode 
of  these  persons  regarding  the  proceedings, 
and  it  iB  insisted  that  the  board  was  Justified 
In  treating  the  verification  as  valueless  on 
account  of  th^r  testimony  and  conduct  at 
the  taeailng.  This  It  is  not  necessary  to  cod- 
clude.  because  the  veilflcatlon  was  valueless 
for  other  reasons. 

[3]  In  the  first  place,  It  does  not  assert 
tbat  the  counter  petition  Is  signed  by  at  least 
50  per  cent  of  the  qualified  electors  of  the 
territory  described,  but  n^erely  that  each  of 
the  verifiers  believes  such  to  be  the  case.  As- 
suming that  such  verification  might  suffice  to 
give  status  to  a  pleading  or  paper  required 
by  law  to  be  verified,  it  could  not  under  the 
most  liberal  view  be  taken  as  evidence  of 
anything  more  than  the  belief  of  the  veri- 
fiers. But  it  Is  the  fact  Itself  that  is  of 
Importance,  and  proof  of  a  mere  belief  of 
that  fact  does  not  suffice.  Benepe-Owen- 
house  Co.  V.  Scbeidegger,  32  Mont  424,  80 
Pac.  1024. 

[4]  Moreover,  the  New  Counties  Act  does 
not  require  tbat  the  counter  petitions  for 
exclusion  of  territory  be  verified.  Attention 
was  called  to  this  fact  In  the  Furnish  Case, 
where  It  was  said  they  could  not  be' taken  as 
prima  fade  evidence  that  the  signers  con- 
stituted 60  per  cent  of  the  qualified  electors 
of  the  territory  sought  to  be  excluded,  with- 
out an  affidavit  to  that  effect  We  now  go 
further  and  say  that,  since  the  statute  nei- 
ther requires  such  verification  nor  authorizes 
the  acceptance  of  it  as  probative,  the  counter 
petition,  though  verified,  cannot  be  given  any 
evidentiary  valna  The  functions  of  an  affi- 
davit in  this  stete  are  defined  by  article  2. 
c.  8,  tit  3,  pt  4,  of  our  Bevlsed  Code  of  Civil 
Procedure,  and  their  use  for  giving  prima 
facie  verity  to  pleadings  and  papers  is  con- 
fined to  sudi  as  are  required  to  be  verified. 
While,  as  remarked  in  State  ex  rel.  Arthurs 
V.  Board  of  County  Commissioners.  44  H<Hit. 
61,  lis  Pac  80^  the  proceedings  under  the 
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New  Counties  Act  are  In  a  sense  Informal, 
and  the  board  Is  to  be  viewed  as  the  people's 
forum  where  the  layman  can  be  heard  with- 
out the  aid  of  counsel ;  yet  the  matter  Is  by 
no  means  haphazard.  The  petttions  and 
counter  petitions  are  In  the  nature  of  plead- 
final  action  Is  taken  when  the  election  Is 
ordered,  such  final  action  Is  made  to  depend 
upon  evidence,  and  the  evidence  must  be  of  a 
character  to  warrant  it  la  the  absence  of 
statutory  authority,  an  affidavit  is  not  such 
evidence.   2  Cyc.  35;  1  R.  C.  L.  766. 

The  relator  insists,  however,  that  the  veri- 
fication of  the  counter  petition  is  prima  facie 
evidence  under  the  Arthurs  Case;  but  this 
Is  a  misapprehension  of  the  purport  of  that 
decision.  No  question  of  proof  was  before 
the  court  in  that  case;  the  question  being 
whether  the  counter  petition  was  sufficient 
as  such.  The  body  of  the  counter  petition 
failed  to  state  certain  facts,  but  these  were 
stated  in  the  verification,  and  we  said  that 
the  body  could  be  aided  by  the  verification 
80  as  to  make  a  complete  statement  of  facts ; 
and  80  we  should  hold  concerning  the  coun- 
ter  petition  at  bar,  bad  Its  sufficiency  as  such 
been  attacked.  The  question  here  is  upon  the 
quantum  of  proof,  and  for  that  'the  Arthnis 
Case  Is  no  authority. 

Since  it  was  not  shown  to  the  board  that 
50  i>er  cent  of  the  qualified  electors  of  the 
territory  sought  to  be  excluded  had  signed 
the  counter  petition  in  question,  the  denial  of 
It  was  proper. 

[S]  3.  After  the  order  calling  the  election 
had  been  made  and  the  board  had  adjourned 
idne  die,  a  petition  for  rehearing  was  ad- 
dressed to  the  board  and  filed  on  March  6, 
1014,  wherein  It  was  offered  to  show,  among 
other  things,  that  the  number  of  qualified 
electors  resident  In  the  territory  sought  to  be 
excluded  was  not  to  exceed  64,  and  that  the 
counter  itetltlon  for  exclusion  contained  the 
genuine  signatures  of  42  of  such  electors. 
This  petition  was  denied,  and  rightly  so.  We 
know  of  no  provision  or  principle  authorizing 
the  granting  of  a  rehearing  by  the  board  In 
such  cases.  The  order  for  the  election  had 
gone  forth ;  It  was  valid  on  the  facts  present- 
ed; and  there  was  nothing  further  for  the 
board  to  do. 

The  alternative  writ  heretofore  issued 
herein  is  vacated,  and  the  proceedings  are 
dismissed  -at  the  relator's  costs. 

Dismissed. 

■  BRANTLT,  C.  J.,  and  HOLl<OWAT,  J., 
concur. 

<4»  Hont.  IGB)  " " 

STATE  ex  rel.  FOSTER  v.  RITCH  et  oL 
.    (No.  34710 
(Supreme  Court  of  Montana.   April  72,  1914.) 

C0UI5T1ES  (S  16*)— CbEATION  OP  NEW  COUN- 
TIES—ADJUSTMENT  OF  KlQHTS  AND  LlABXL- 

rriEs— "County  Pbopebtt." 

Bridges,  which  are  declared  by  Rev.  Codes, 
{  1337,  as  amended  by  Laws  1913.  c.  72,  |  3, 


to  be  port  of  the  public  highway,  are  not  "coun- 
ty property"  within  the  meaDing  of  that  term 
as  used  in  Laws  1911,  c.  112,  S  <•  requiring  the 
value  of  aucb  property  to  be  ascertained  and 
considered  In  the  adjustment  of  the  property 
rights  and  liabilities  between  an  old  county  and 
a  newly  created  county. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  H  12-15;  Dec  Dig.  {  1«.«] 

Original  proceedings  In  Supreme  Court  by 
the  State  of  Montana,  on  the  relation  of  C 
A.  Foster,  against  John  B.  Bitch  and  others 
as  Board  of  Commissioners  appointed  to  ad- 
Just  the  indebtednesB  and  property  of  TaUey 
and  Sheridan  Conntles,  upon  the  creation  of 
Sh^dan  County.  Application  dismissed. 

Galen  &  Mettler,  of  Helena,  for  relator. 
D.  M.  Kelly,  Atty.  Gen.,  and  J.  H.  Alvord  and 
C.  S.  Wagner,  Asst.  Att78.  Gen.,  for  respond- 
ents. 


HOLLOWAX,  J.  tJpon  the  creation  of 
Sheridan  county  from  a  portion  of  Yalley 
county,  the  cmnmlsdon  anointed  by  the  Gov- 
ernor to  adjust  the  property  rights  and  in- 
debtedness reported  that  the  new  county 
owed  the  old  one  $108,436.98.  This  proceed- 
ing was  instituted  by  a  restdoit  taxpayer  of 
Sheridan  county  to  compel  the  commission  to 
reassemble  and  to  reapportion  the  inddited- 
ness.  The  ground  of  complaint  is  that,  not- 
withstanding there  wero  "In  Yalley  county, 
Mont,  divers  and  sundry  expensive  steel 
bridges,  aggre^tlng  In  value  at  that  time 
more  than  fl62,000,  and  there  were  then  locat 
ed  in  Sheridan  county  bridges  aggregating  in 
value  not  to  exceed  the  sum  of  964,000,"  the 
commlsBlfm  declined  to  cfmslder  tlie  value  of 
these  brides  in  determining  the  net^lndebted- 
nesB  of  Taltey  county  and  the  proi)ortl<m 
thereof  properly  chargeable  to  Sheridan 
county. 

The  only  Question  tor  determination  upon 
this  application  is  whether  "bridges"  are  to 
be  deemed  county  property,  within  the  mean- 
ing of  that  term  as  used  In  section  7,  chapter 
112,  Laws  of  lOU,  and  their  value  to  be  as- 
certained and  employed  in  the  final  adjust 
ment  of  the  property  rights  and  liabilities  of 
the  old  county  and  the  new  one.  We  are  not 
furnished  any  information  by  this  applica- 
tion as  to  the  character  of  the  bridges  re- 
ferred to,  or  the  source  from  which  the  funds 
employed  in  their  construction  were  obtained. 
The  description  is  in  the  most  general  terms, 
and,  in  the  same  way  we  say  that  bridges, 
generally  speaking,  are  not  such  county  prop- 
erty as  that  their  value  shall  enter  Into  con- 
sideration in  the  adjustment  of  the  Indebted- 
ness of  the  old  county  with  the  new  one.  A 
bridge  is  to  be  treated  as  but  a  portion  of  a 
public  highway.  '  Beld  t.  Lincoln  County,  46 
Mont  31. 125  Pac.  429;  State  ex  rel.  Horsley 
T.  Carbon  County,  38  Utah,  563,  114  Pac.  522; 
Independent  Highway  Dlst  v.  Ada  County, 
24  Idaho,  416,  134  Pac  542.  Indeed,  that 
question  is  settled  by  our  own  Code.  Section 
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1337,  Bevised  Codes,  as  amended  by  section 
3.  chapter  72,  Laws  of  1913,  provides:  "All 
highwaye,  roads,  lanest  streets,  alleys,  courts, 
places  and  bridges  laid  out  or  erected  by  the 
public  or  now  ^Teled  or  used  by  the  public, 
or  if  laid  ont  or  erected  by  others,  dedicated 
or  abandoned  to  the  public,  or  made  such  by 
the  partition  of  real  property  are  public  high- 
ways." It  was  clearly  not  the  Intention  of 
our  Legislature  that  all  public  highways.  In- 
cluding the  roads,  streets,  alleys,  courts,  cul- 
verts, -  and  bridges  composing  the  same, 
should  be  appraised  as  county  property,  and 
ttie  value,  tbns  set  upon  them,  considered  In 
adjusting  the  county  indebtedness.  It  may 
be  that  a  bridge  upon  a  road  which  has  been 
abandoned  has  a  distinct,  Independent  value, 
and  bridges  constructed  from  special  funds 
created  by  the  sale  of  bonds,  or  otherwise, 
may  possess  Uie  character  of  "county  proper- 
ty," in  the  sense  in  which  that  term  Is  used 
in  the  act  now  under  consideration;  bat 
those  questions  are  not  before  na  now,  and 
cannot  be  considered  in  this  proceeding. 

Upon  the  record  as  presented,  the  relator 
is  not  entitled  to  any  relief,  and  the  applica- 
tion is  therefore  dismissed. 

Dismissed. 

BRANTLT,  G.      and  SANNEB,  J.,  concur. 


(«  Mont.  1«)  ■ 

'     STATE  ex  rel.  COTTER  v.  DISTRICT 
COURT  OF  LEWIS  AND  CLAIIK 
COUNTY  et  al.   (No.  3452.)  , 

(Supreme  (3ourt  of  Montana.   April  23,  1914.) 

1.  EXBCUTORB  AND  ADUIITIBTKATOBB  (1  17*)— 

Appointment  aw  ADiUNiSTBAtOK— Peefeb- 

ENCB  KlOCT. 

The  Enirriving  husbeiid  or  wife  U,  under 
Bev.  Codes,  f  7432,  entitled  to  lettere  of  ad- 
ministradou  to  the  excluaion  of  any  other  per- 
son unless  a  ground  of  incompetency  enumerat- 
ed in  section  7436  is  shown,  and  a  refusal  to 
'give  the  preference  in  the  absence  of  a  showing 
of  incompetency  is  violative  of  section  7472. 

[Ed.  Note.— For  other  cases,  see  Elxecutors 
and  Administrators,  Cent  Dig.  11  48-69;  Dec 
Dig.  3  17.«] 

2.  Statutes  (J  106*)— Title  — Revision  of 
Statutes— "Genebal  Revision." 

A  single  act  which  has  for  its  purpose  a 
revision  by  amendment  of  all  the  Code  proviaions 
on  a  subject  and  simply  mentioninx  in  the  title 
the  sections  intended  to  be  revised  by  amend- 
ment is  a  "general  revision"  act  within  Const 
art  S,  I  23,  providing  that  no  bill,  except  bills 
for  general  revision  of  the  laws,  shall  contain 
more  than  one  subject  expressed  in  the  title. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  |9  119,  120;  Dec.  Dig.  S  106.*] 

3.  Statutes  (|  105*)— Title. 

In  the  absence  of  any  constitutional  provi- 
sion on  the  subject  an  act  may  be  enacted  with- 
out any  title. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  |8  117,  118;  Dec.  Dig.  §  105.*] 

4.  Statutes  ({  105*)  —  Tnu:  —  Bevision  or 
Statutes. 

The  prohibition  tn  Const,  art.  6,  |  28,  pro- 
viding that  no  bllL  except  general  appropria- 
tion bills  and  bills  for  the  reviuoD  of  the  laws. 


shall  be  passed  containing  more  than  one  snb* 
ject  expressed  in  the  title.  Is  aimed  at  ordinary 
legislation  only,  and  the  purpose  is  to  prevent 
fraud  and  to  notify  the  people  of  the  subjects 
of  legislation  that  are  oaag  considered  tlist 
they  may  have  an  opportunity  of  being  heard 
thereon. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  117,  118;  Dec  Dig.  8  105.*J 

e.  Statutes  ^  106*)— Title— Bevisiok  of 
Statutes.  '  ■ 

Where  tbe  Code  commissioners  presented 
for  adoption  by  the  Legislature  four  Cod^ 
which,  with  amendments  thereto,  were  sdopted, 
and,  pending  tbe  adoption,  a  bill  entitled  "An 
act  to  amend  sections  90,  95,  110  and  112  cA 
the  Civil  Code"  was  introduced  snd  became  a 
law  subaet^uent  to  the  adoption  of  the  Civil 
Code,  the  bill  must  be  deemed  a  revision  measure 
within  the  exception  in  Const,  art  5,  {  23,  and 
a  provision  in  the  body  thereof  repealing  section 
91  of  the  Civil  Code  carried  into  Rev.  Codes,  S 
3657,  was  valid. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  {{  119,  120;  Dec.  Dig.  |  106.*] 

6.  Statutes  (§  219*)  — Conhtbuction- (3on- 

8TBUCTI0N  BT  OTHKE  DBPABTUErrTB  —  Et* 
FECT. 

Where  succeaaive  Attorneys  General  declar- 
ed that  a  statute  governing  the  remarriage  of 
divorced  persons  bad  been  repealed,  tbe  court, 
in  case  of  doubt  would  hemtats  before  adjudg- 
ing the  statute  in  force. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  H  296.  297;  Dec.  Dig.  |  219.*] 

Application  by  tbe  State,  on  the  relation 
of  Harry  C.  Cotter,  against  the  District 
Court  of  Lewis  and  CHark  (bounty  and  the 
Judge  thereof  for  a  anpervlaory  order  an- 
nulling an  order  of  the  district  court  Order 
annulled  with  directions. 

W.  D.  Rankin,  of  Helena,  and  H.  A.  Frank, 
of  Butte,  for  relator.  C.  B.  Nolan,  of  Hele- 
na, for  respondents. 

BRANTLT,  C.  J.  On  December  22,  1913, 
Mary  Margaret  Cotter  died  in  Lewis  and 
Clark  county,  leaving  a  will  in  which  Thom- 
as Cruse,  her  father,  is  named  as  her  sole 
legatee.  Tbe  will  does  not  designate  an 
executor.  On  December  29th  Thomas  Cruse 
filed  In  the  district  court  a  petition  asking 
that  the  will  be  admitted  to  probate  and  that 
he  be  appointed  administrator  with  the  will 
annexed  of  the  estate  of  the  deceased.  On 
January  9,  1914,  tbe  relator  herein,  as  sur- 
viving husband  of  tbe  deceased,  appeared 
to  contest  the  will  by  filing  written  grounds 
in  opposition  to  the  probate  of  it  At  the 
same  time  be  presented  to  the  court  a  peti- 
tion asking  that  he  be  appointed  special  ad- 
ministrator pending  a  determination  of  the 
contest  On  January  16th  Tbomns  Cruse 
filed  his  petition  asking  that  be  be  appointed, 
presenting  therewith,  in  writing,  objections 
to  the  appointment  of  tbe  relator  on  tbe 
grounds,  among  others,  that  he  is  not  tbe 
surviving  husband  of  the  deceased,  and  that 
he  is  incompetent  to  act  as  administrator  by 
reason  of  his  Improvidence.  The  petitions 
and  objections  were  heard  together,  with 
the  result  that  on  January  27th  the  court 
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made  and  caused  to  be  entered  an  order  de- 
nying the  petition  of  the  relator,  anC  ap- 
pointing Thomas  Cruse.  Thereupon,  therw  be- 
ing no  appeal,  the  relator  applied  to  this 
court  for  a  supervisory  order  annulling  the 
order  of  the  district  court  and  directing  the 
appointment  of  himself.  Two  questions  are 
Bubmitted  for  decision,  viz.:  Whether,  upon 
the  facts  disclosed,  the  relator  Is  the  sur- 
viving husband  of  the  deceased ;  and  wheth- 
er he  Is  Incompetent  by  reason  of  his  Im- 
providence. 

[11  Upon  the  assumption  that  he  is  the 
survlTlng  husband  of  ttie  deceased,  and  legal 
cause  was  shown  for  the  appointment  of  a 
special  administrator  (that  such  cause  was 
shown  is  not  now  controverted),  the  relator 
was  prime  fade  entitled  to  the  appointment 
The  surviving  hdsband  or  wife  is  entitled 
to  general  letters  of  administration,  to  the 
exclusion  of  any  other  person  (Rev.  Codes,  | 
7432).  unless  at  least  one  of  the  grounds  of 
Incompetency  enumerated  in  section  7436  is 
shown.  In  selecting  a  person  to  act  as  spe- 
dal  administrator,  the  court  or  Judge  is  ex- 
pressly required  to  give  preference  to  the 
person  who  Is  entitled  to  letters  testamen- 
tary or  of  administration.  Section  7472.  A 
lefnsa)  to  accord  the  preference  thus  given, 
in  the  absence  of  a  showing  of  incompeten- 
cy. Is  a  direct  Violation  -of  this  proviBlon. 
State  ex  rel.  Eeklns  v.  District  Goart.  84 
Mont  226,  65  Pac.  1022. 

[S-4]  It  appears  that  the  deceased  obtained 
a  divorce  from  her  first  husband  by  a  decree 
of  the  district  oonrt  of  Lewis  and  CAa  A  conn- 
ty,  on  Blay  19,  1911,  and  tliat  she  and  the 
r^tor  were  married  at  Boulder,  lu  JefFeraon 
connty,  on  October  26,  1911.  It  was  Insisted 
by  counsel  for  Thomas  Crose  in  Oie  district 
court,  and  the  same  argnment  was  made  at 
tlie  bearing  In  this  court,  that  the  second 
marriage,  being  within  the  prohibitlra  of 
section  S6ST  of  0ie  Revised  Codes,  was  void, 
and  bence  that  the  relator,  not  having  there- 
by become  the  lawful  husband  of  the  debas- 
ed, occult  Uw  poidtlott  of  a  stranger  to  the 
estate,  and  is  not  entitled  to  administer  it, 
wltbout  regard  to  Qie  question  whether  he 
is  otherwise  competeut  Counsel  for  the  re- 
lator have  proceeded  upon  the  assumption 
0iat  section  aW7  was  repealed  by  an  act  of 
the  legislative  assembly  approved  HanHi  6, 
1896,  and  hence  could  not  affect  the  validity 
of  the  marriage.  This  assnmpUon,  It  is  said 
by  counsel  for  Thomas  Crase,  Is  unwarrant- 
ed becanse  the  invalidity  of  the  repealing 
act  is  apparent  on  its  face,  In  that  the  title 
of  it,  as  enacted  and  approved  by  ttae  Oov- 
emor,  contained  no  refermce  to  8ecti(m  3657, 
and  was  therefore  obnoxious  to  tike  provi- 
sions of  section  23,  art.  6,  of  the  Constitu- 
tion, wblcb  declares:  "No  bill,  except  genera! 
appropriation  bllle,  and  bills  for  the  codifica- 
tion and  general  revision  of  the  laws,  shall 
be  passed  containing  more  than  one  subject 
whldi  sdiall  be  clearly  ^pressed  In  its  title; 


but  if  any  subject  shall  be  embraced  In  any 
act  which  shall  not  be  expressed  In  the  title, 
such  act  shall  be  void  only  as  to  so  much 
thereof  as  shall  not  be  so  expressed."  Sec- 
tion 8607  reads  as  follows:  "When  a  divorce 
is  granted  for  any  of  the  causes  mentioned 
in  section  8643.  the  Innocent  party  cannot 
marry  until  after  the  expiration  of  two 
years,  and  the  guilty  party  cannot  marry  un- 
til after  the  expiration  of  three  years  from 
the  entry  of  the  Judgment  of  divorce;  but 
this  section  shall  not  prevent  the  parties  to 
the  action  for  a  divorce  from  re-marrylng 
each  other  nt  any  time." 

To  a  proper  understanding  and  decision 
of  the  question  presented,  a  brief  statement 
of  the  history  of  the  legislation  is  necessary. 
The  Code  commlBslon  created  by  the  act  of 
the  territorial  Legislature  approved  March 
14,  1889  (Laws  16tb  Sess.  p.  116),  filed  with 
the  Secretary  of  State  on  February  4.  1892, 
the  result  of  its  labors  in  the  form  of  four 
Codes,  which,  with  amendments  thereto,  were 
adopted  by  the  fourth  legislative  assembly, 
as  the  Civil  Code,  Code  of  Civil  Procedure, 
Penal  Code,  and  Political  Code,  and  were  pub- 
lished as  the  Codes  of  1S9S.  Wben  the  as- 
sembly convened  in  January,  1895,  it  at  once 
became  a  question  what  course  shonld  be 
pursued  by  it  in  adopting  these  Codes.  The 
plan  recommended  by  the  Code  committee 
was  to  enact  each  Code  as  a  whole  by  a  sep- 
arate bill  with  certain  excepted  provisions, 
and  thereafter  to  enact  such  amendments  by 
s^mrate  bills  as  might  be  deemed  necessary 
(House  Journal,  p.  115);  and  this  plan  was 
adopted  and  pursued.  House  Bill  86,  to  es- 
tablish a  Civil  Code,  was  introduced  on  Jan- 
uary 17th  (House  Journal,  p.  86).  It  was 
finally  adopted  on  Febmary  19th  (House 
Journal,  p.  280),  and  approved  by  the  Gover- 
nor on  the  same  day.  The  parts,  divisions, 
titles,  chapters,  articles,  and  section  numbers, 
except  certain  sections  which  had  been  strick- 
en out  remained  as  they  were  when  the  Code 
was  reported  by  the  commission.  By  Its  own 
terms,  tbe  Code  was  to  become  effective  on 
July  1,  1895.  On  February  1,  Honse  Bill  142 
was  Introduced,  entitled:  "An  act  to  amend 
sections  90,  95, 110  and  112  of  the  Civil  Code 
of  the  state  of  Montana."  This  was  ap- 
proved and  became  a  law  on  March  6th.  It 
consisted  of  two  sections.  The  first  re-enact- 
ed sections  90,  95,  and  112,  as  amended;  the 
second  provided:  "Sec.  2.  That  section  91 
of  the  Civil  Code  of  the  State  of  Montana  is 
hereby  repealed."  Section  91,  It  will  be  ob- 
served, is  not  mentioned  In  the  title.  Section 
110  la  not  anywhere  mentioned  in  the  body 
of  the  bill.'  Amended  sections  90,  95,  and  112 
found  their  way  Into  the  Code  as  finally  pub- 
lished, under  the  section  numbers  140,  160, 
and  177,  and  appear  In  the  Revised  Codes  as 
sections  3C56,  3658,  and  3670.  Section  110 
appeared  In  tbe  Code  of  1895  as  section  175, 
and  Is  section  3673  of  the  Revised  Codes. 
All  of  these  sections  relate  to  the  subject  of 
divorce.  The  commissioner  provided  for  by 
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the  same  l^sIatlTe  assembly  to  compile  and 
codify  the  general  laws  enacted  by  the  third 
and  fourth  legtslatlre  assemblies,  to  arrange 
the  same  In  proper  form  and  to  Insert  their 
rarious  prorisions  In  the  several  Codes  In 
their  appropriate  places,  being  of  fJie  opinion 
that  section  91,  supra,  had  not  been  repealed, 
because  not  mentioned  in  the  title  of  the  bill, 
brought  It  forward  Into  the  Codes  as  sec- 
tion 146,  and  it  appears  In  the  Rerised  Codes 
as  section  36S7. 

It  was  said  by  this  court,  in  considering 
the  validity  of  another  statute  enacted  at 
the  same  session  of  the  Legislature,  the  title 
of  whidi  was  similarly  d^ective:  "The  task 
of  the  fourth  leglsIatlTe  assembly  was  a 
most  arduous  one.  It  was  essentially  a  ses- 
sion of  codification  and  general  rerlalon  of  all 
the  laws  of  the  state,  both  those  which  had 
been  carried  forward  (rom  the  session  acta  of 
the  territory,  and  those  which  had  been  en- 
acted at  the  third  session  of  1893."  In  re 
Ryan,  20  Mont  64.  SO  Pac.  129.  This  s&te- 
ment  is  amply  Justified  by  the  brief  history  ot 
the  course  of  legislation  during  the  sitting  of 
that  assembly,  and  the  plan  adopted  to  ac- 
complish the  task  before  it  Recognizing  the 
Impossibility  of  considering  section  by  sec- 
tion the  four  Codes,  consisting  of  some  10,- 
000  sections,  within  the  60  days  allotted  to  it 
under  the  ConstltuUon  in  which  to  complete 
Its  work,  it  was  compelled  to  adopt  some 
more  practicable  and  expeditious  plan  to  se- 
cure tlieir  adoption.  The  plan  adopted, 
though  anomalous,  is  not  obnoxiotts  to  any 
express  ot  Implied  provision  of  the  Constitu- 
tion sa  for  as  we  are  advised.  It  cannot  be 
doubted  that  a  single  bill  having  for  its  pur- 
pose a  revision  by  amendment  of  all  the 
Codes,  simply  mentioning  in  Its  title  the  sec- 
tions intended  to  he  revised  by  amendment, 
would  have  been  a  general  revision  measure. 
By  the  very  terms  of  the  section  of  the  Con- 
stitution, supra,  it  would  not  have  been  ob- 
jectionable, because  ttiat  character  of  Ull 
falls  clearly  within  its  exception.  But  for 
the  provision,  a  biU  of  any  description  en- 
acted wlthont  any  title  is  valid.  Lane  v. 
Commissioners  of  Mlssonla  County,  6  Mont 
473,  18  Paa  136:  Gooley  on  Const  Lira.  p. 
202.  The  prohibition  is  aimed  at  ordinary 
legislation  with  the  subject  of  which  the 
members  of  the  legislative  body  and  the  pub- 
lic are  not  supposed  to  be  familiar.  Its  pur- 
pose is:  "First,  to  inrevent  hodge-podge  or 
'log-rolling*  legislation;  second,  to  prevent 
surprise  or  fraud  upon  the  Legislature  by 
means  of  provisions  In  bills  of  which  the 
titles  gave  no  intimation,  (uid  which  might 
therefore  be  overlooked  and  carelessly  and 
unintentionally  adopted :  and,  third,  to  fair- 
ly apprise  the  people,  through  such  publica- 
tion of  legislative  proceedings  as  is  usually 
made,  of  the  subjects  of  legislation  that  are 
being  considered,  in  order  that  they  may 
have  opportunity  of  being  heard  thereon,  by 
petition  or  otherwise,  if  they  shall  so  desire." 
Cooley  Const.  Llm.  p.  205. 


[S]  The  obvious  reason  for  the  exception 
of  appropriation  bills  and  bills  for  the  codi- 
fication and  general  revision  of  the  laws  Is 
that  the  first  are  necessary  for  ttie  mainte- 
nance of  the  government,  and  hence  their 
validity  oui^t  not  to  be  open  to  question  for 
Informality;  and  the  latter  are  so  extra- 
ordinary In  their  character  that  both  the 
members  of  the  legislative  body  and  the  pub- 
lic are  presumed  to  know  what  is  being  doDe. 
Furthermore,  It  would  be  impracticable  to 
formulate  a  title  which  would  cover  every 
subject  embraced  In  such  a  bill.  In  anj- 
eveut,  a  bill  of  either  class  does  not  fall 
within  the  prohibition.  Can  It  be  maintain- 
ed that  an  omnibus  revision  blU  covering  all 
the  Codes,  or  a  similar  bill  covering  any  one 
of  them,  would  have  been  within  the  eicep- 
tiou,  while  a  bill  the  plain  purpose  of  which 
was  to  revise  the  laws  upon  a  particular 
subject  found  In  any  of  them.  Is  not?  We 
think  not  In  view  of  the  plan  of  procedure 
adopted  at  the  outset  and  consistently  pur- 
sued throughout  the  session  to  accomplish  a 
definite  result,  viz.,  the  adoption  of  the  Codes, 
with  such  amendments  as  were  deemed  nec- 
essary and  advisable  to  render  them  liarmo- 
nlous  and  consistent  with  each  other,  and  to 
eliminate  conflicts  which  existed  between 
many  of  their  provisions  and  other  acts  of 
the  Legislature  which  It  was  designed  to  pre- 
serve and  ke6p  in  force,  we  think  that  the 
.separate  bills,  the  obvious  purpose  of  whicli 
was  to  revise  and  harmonize  or  amend  tbe 
laws  on  particular  subjects,  should  be  re- 
garded as  revlsionary  in  character  and  be 
held  to  fall  within  the  exception  also.  Of 
such  a  character  was  House  Bill  291,  enacted 
at  the  same  session  of  the  Legislature,  the 
validity  of  which  was  drawn  In  question  In 
Re  Ryan,  supra.  Its  Utle  Indicated  that  the 
purpose  of  It  was  to  revise,  by  way  of  amend- 
ment, numerous  sections  of  the  Political  Code 
then  in  the  course  of  enactment  by  the  Leg- 
islature, and  other  laws  theretofore  enacted 
relating  to  municipal  corporations.  In  the 
body  of  It  was  a  provision  amendii^  section 
3466  of  that  Code,  but  there  was  no  mention 
of  this  section  in  the  title.  The  validity  of 
it  was  upheld  on  the  ground  that,  since  its 
title  sufficiently  disclosed  its  purpose  to  be  a 
revision  of  the  laws  relating  to  municipal 
corporations,  the  omission  to  mention  in  the 
title  the  amended  section  might  be  treated  as 
a  clerical  oversight  While  the  decision  is 
put  upon  the  ground  that  the  title  sufficient- 
ly Indicated  the  purpose  of  the  bill,  the  fact 
that  ite  purpose  was  a  general  revision  of 
the  laws  on  tbe  particular  subject  evidently 
had  great  weight  in  Inducing  the  court  to  the 
conclusion  it  reached. 

It  must  be  borne  in  mind  that  the  act  in 
question'  was  introduced  and  was  on  its  pas- 
sage at  the  same  time  the  Code  Itself  was 
under  consideration.  The  title  so  far  as  It 
expressed  the  subject'  was  not  misleading. 
Indeed,  it  waa  in  a  sense  legislation  being 
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cousldered  concurrently  with  that  embodied 
In  the  Code,  Intended  to  become  a  substan- 
tial part  of  It  and  to  become  operative  at 
tbe  seme  time  the  Code  Itself  went  loto  ef- 
fect, vii.,  on  Jnly  1,  1895.  It  would  ncTcr 
have  become  operative  nnless  the  Code  Itself 
had  been  adopted.  For  tbe  reason  that  the 
bill  was  Introduced  as  a  part  of  the  kqii^'aI 
plan  of  codidcatlon  and  revision  In  band,  we 
think  It  should  be  classed  under  the  head  of 
revlslonary  legislation  on  the  subject  of  di- 
vorce, and  to  fall  within  tiie  exception  of  tbe 
Constitution  applicable  to  such  legislation, 
and  as  not  rendered  iDTalld  bj  the  apparent 
defect  In  its  title. 

[•]  If  we  entertained  any  donbt  upon  the 
subject,  we  would  Incline  to  uphold  the  legis- 
lation for  this  reason :  Soon  after  the  Code 
went  Into  effect,  ,the  question  arose  as  to 
whether  section  36S7,  supra,  was  operative. 
The  Attorney  General  of  the  state  was  of  the 
opinion  Uiat  it  bad  been  effectively  repealed 
by  the  act  In  question,  and  so  Instructed  the 
connty  attorneys  throughout  the  state.  His 
successors  in  office  have  been  of  tbe  same 
opinion,  all  having  given  written  opinions  to 
that  effect  For  this  reason  tbe  county  at- 
torneys have  refrained  from  instituting  pros- 
ecutions for  violations  of  section  405  of  the 
Penal  Code  of  18^  (Rev.  Codes,  i  835S).  and 
have  advised  tbe  clerks  In  their  respective 
counties  that  the  prohibition  found  In  section 
3621  of  tbe  Revised  Codes,  Is  inoperative. 
The  result  Is  that  many  marriages  have  been 
contracted  during  tbe- 19  years  intervening 
since  tbe  adoption  of  tbe  Codes  of  1895,  the 
validity  of  all  of  which,  if  we  should  reach 
a  contraiy  view  of  tbe  law,  would  be  brought 
In  question.  The  legitimacy  of  a  multitude 
of  cblldren  bom  of  such  marriages  during 
these  years  would  be  rendered  doubtful,  and 
tbe  titles  vested  In  them  tmder  the  laws  of 
succession  would  at  once  become  the  subject 
of  controversy.  While  such  considerations  as 
tbese  should  not  deter  a  coar^  from  declaring 
tbe  law  as  it  finds  It,  nevertheless  in  a  doubt- 
ful case  It  would  hesitate  to  announce  a  con- 
clusion ttut  would  entail  such  consequences. 

Counsel  for  respondents  cite  the  case  of 
SUte  T.  Mitchell,  17  Mont  G7.  42  Pac.  100, 
as  directly  In  point  in  support  of  their  con- 
tention. The  title  of  the  act  there  in  ques- 
tion was  unintelllKlble  and  misleading  be- 
cause its  purpose  as  expressed  in  the  title 
was  to  amend  a  chapter  of  the  Penal  Code 
relating  to  gaming  which  bad  been  stricken 
from  the  bill  to  establish  that  Code,  and 
was  not  a  part  of  it  when  it  was  finally 
adopted  and  approved  by  tbe  Governor.  There 
was  not,  therefore,  before  the  Leglidature  at 
that  time,  anythii^  which  could  be  the  sub- 
ject of  amendment  This,  it  seems,  was  a 
suffldent  reason  to  invalidate  tbe  act  Be 
that  as  it  may,  under  the  circumstances  tbe 
act  could  not  have  been  sustained  upon  any 
other  tlieory  than  that  tt  was  a  {dece  of 


independent  legislation  dealing  with  the  sub- 
ject of  gaming,  and  hence  did  not  fall  with- 
in the  exception  in  favor  of  rerlsionary  legis- 
lation. For  tbese  reasons  we  do  not  think 
the  case  in  iwlnt. 

In  the  foregoing  discussion  we  have  as- 
sumed tbat  if  section  B651,  supra,  were  op- 
erative. It  would  render  void  any  marriage 
falling  within  Its  prohibition.  Since  we  have 
reached  the  conclusion  that  it  was  repealed 
by  House  Bill  142,  supra,  it  Is  not  necessary 
to  determine  whether  it  would  have  had  this 
effect  or  would  have  rendered  such  marriage 
voidable  only. 

From  the  foregoing  the  conclusion  follows 
that  the  marriage  between  the  relator  and 
deceased  was  valid,  and  that  as  the  surviv- 
ing husband  he  Is  prima  facie  entitled  to  be 
considered  first  by  the  court  in  the  selection 
of  a  competent  person  to  act  as  special  ad- 
ministrator. There  Is  scarcely  any  evidence 
in  the  record  of  a  substantial  character  tend- 
ing to  show  that  he  Is  Incompetent  by  rea- 
son of  his  improvident  habits.  It  is  appar- 
ent, however,  that  tbe  district  judge  de- 
nied bis  application  and  made  tbe  order  of 
appointment  as  It  did,  upon  the  theory  that 
the  marriage  was  void,  and  tbat  telator  Is 
not  eligible  for  this  reason.  Tbe  question 
whether  he  Is  not  eligible  because  of  Improvi- 
dence was  thus  not  considered  nor  determin- 
ed. We  shall  not  undertake  to  make  a  find- 
ing In  this  behalf,  and  decide  finally  tbat  he 
is  entiUed  to  the  appointment,  but  leave  this 
question  for  decision  by  the  district  court 

The  order  is  therefore  annulled,  with  di- 
rection to  tbe  district  court  to  grant  the  peti- 
tion of  relator,  unless,  from  the  evidence  tak- 
en or  which  may  be  taken  at  a  further  hear- 
ing, It  Is  found  Uiat  he  Is  Incompetent  because 
of  improvidence.  In  tills  event  the  court  will 
appoint  some  suitable  and  competent  person 
selected  by  tbe  relator,  or  In  default  of  such 
selection,  the  petitioner  Thomas  Cruse. 

HOLLOWAT  and  SANNER.  JJ,,  concur. 


(W  Or.  l«l> 

KERN  V.  FELLER. 
(Supreme  Court  of  Or^n.    April  14.  1914.) 

1,  Vendor  awo  Pubciiaseb  (S  39*) — ^Validity 
op  CoNTBACT — Sale  of  Town  Lot. 

L.  O.  L.  §  32G4,  providing  that  any  person 
selling  any  town-site  lot  that  has  been  laid  out. 
before  the  plat  thereof  has  been  ret-orded,  shall 
forfeit  $50  for  every  lot  bo  sold,  but  imposing 
DO  penalty  on  the  vendee,  does  not  prevent  the 
vesting  of  title  in  the  grantee  under  such  sale. 

[Ed,  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  8  9  J  Dec.  Dig.  §  39.*] 

2.  PaiNciPAL  and  Agent  (5  105*)— Aothob- 

ITT  OF  AGENT— RECBIVINO  PAYMENTS. 

A  contract,  whereby  defendant  employs 
agents  to  plat  land  and  sell  the  lots,  and  agrees 
to  execute  a  deed  to  any  lot  to  the  purchaser 
on  payment  of  $50,  it  being  further  agreed  that 
the  defendant  should  receive  a  named  sum  in 
sped  Bed  payments  for  the  entire  tract,  does  not 
authorise  tbe  agents  or  their  assignee  to  receive 


*For  otbar  casM  see  sua*  topic  and  section  NUMBER  la  D«o.  DIs.  *  Am.  Olg.  Key-No.  Serlea  *  Rap'r  Induei 
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any  money  as  deEendant's  agents,  nor  require 
the  execution  of  a  deed  by  defendaot  till  tbe 
payment  of  at  leaat  $50  per  lot  to  him. 

[Ei.  Note.— For  other  cases,  see  Principat 
and  AgeDt,  Cent.  Dig.  H  298-310.  374;  Dec 

Dig.  S  ioa>] 

3.  Pmncipal  and  Agent  (8  131*)— Right 

OF  Action— Grounds. 

"Where  defendant  employed  asentB  to  plat 
land  and  sell  the  lots,  and  agreed  to  convey 
any  lot  on  the  payment  of  $50  by  tbe  purchaser, 
plaintiff,  who  paid  to  an  assignee  of  the  agents 
contract  a  sum  in  cash  for  certain  lots,  and  ad- 
ditional sums  in  the  satisfaction  of  debts  of 
the  assignee  and  in  advertising,  is  not  entitled, 
on  failure  or  rescission  of  the  contract  of  sale 
to  him,  to  recover  any  portion  of  the  purchase 
price  from  defendant,  who  never  received  any 
part  thereof. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  SS  468-404;  Dec  Dig.  { 
131.*] 

Department  1.  Appeal  from  Circuit  Court, 
Multnomah  County;  F.  M.  Calkins,  Judge. 

Action  by  Albert  E.  Kern  against  Frauds 
Feller  for  the  sum  of  $3,400.  From  an  in- 
voluntary Judgment  of  nonsuit,  plaintiff  ap- 
peals. Affirmed. 

ThoB.  O'Day  and  J.  M.  Haddock,  both,  of 
Portland,  for  appellant  J.  H.  McNary,  of 
Salem,  «nd  U.  J.  Bigger,  of  Portland,  for  re- 
spondent 

RAMSEY,  J.  On  June  21,  1912,  the  de- 
fendant was  tbe  owner  of  a  tract  of  200 
acres  of  land  in  Marlon  county,  which  Is  de- 
scribed In  the  complaint  On  said  2l8t  day 
of  June,  1912,  the  defendant  entered  Into  a 
written  contract  with  the  United  Securities 
Company,  a  partnership,  consisting  of  B.  N. 
Garrett  and  H.  H.  Hoffman.  The  sectuKl  and 
third  paragraphs  of  said  contract  are  as 
follows: 

"Second.  That  for  and  in  consideration  of 
one  dollar  ($1.00)  cash  in  hand  paid  by  the 
agent,  receipt  of  which  is  acknowledged  and 
confessed  by  the  owner,  the  owner  hereby 
appoints,  constitutes  and  empowers  the  agent 
as  his  sole  and  exclusive  agent  to  plat  or 
divide,  or  subdivide  said  lands  in  a  town  site, 
with  streets  and  alleys,  etc.,  at  tbe  option 
of  the  agent,  and  to  offer  for  sale,  and  to  sell 
the  town  lots  therein  to  any  one  whomsoever, 
and  upon  any  terms  that  the  agent  may  see 
fit;  provided,  that  no  lot  In  said  town  site 
shall  be  sold  for  less  than  fifty  dollars 
($60.00).  The  owner  agrees  that  upon  the 
payment  of  fifty  dollars  (50.00)  In  cash  that 
he  will  execute  a  good  and  lawful  title  to  the 
lot  purchased  to  the  purchaser  thereof. 

"Third.  It  Is  agreed  and  warranted  by  the 
agent  that  the  owner  shall  receive  the  sum  of 
two  hundred  and  twenty-five  dollars  ($225.00) 
per  acre  for  said  land,  and  that  the  owner 
shall  receive  from  the  sale  of  said  lands, 
or  otherwise,  a  sum  not  less  than  one  thou- 
sand dollars  ($1,000.00)  within  ninety  days 
from  the  date  of  this  contract  and  an  addi- 
tional sum  of  one  thousand  dollars  ^1.000.00) 
within  five  months,  and  an  additional  sum  of 


one  thousand  dollars  ($1,000.00)  within  six 
months,  an  additional  sum  of  three  thousand 
dollars  ($3,000.00)  within  twelve  months,  an 
additional  sum  of  three  thousand  dollars 
($3,000.00)  within  eighteen  months,  an  addi- 
tional sum  of  three  thousand  dollars 
($3,000.00)  within  twenty-four  months,  an  ad- 
ditional sum  of  three  thousand  dollars 
($3,000.00)  within  thirty  months,  and  the  en- 
tire balance  of  the  purchase  price  within 
three  years  from  the  date  of  this  contract, 
and  that  when  the  agent  has  paid,  or  caused 
to  be  paid,  to  tbe  owner  said  sum,  the  owner 
wiU  then  and  thereupon  deed  to  tbe  agent, 
or  to  the  agent's  clients,  at  the  option  of  tlie 
agent,  all  lands  remaining  in  the  said  tract 
not  already  deeded  under  tbe  terms  of  this 
contract  All  deferred  payments  to  bear  in- 
terest at  tbe  rate  of  six  (6)  per  centum  per 
annum.    Said  interest  payable  annually." 

After  alleging  tbe  execution  of  said  con- 
tract, the  plaintiff  alleges  that  said  securltlea 
company  caused  a  plat  of  said  lands  into 
lots  and  blocks  to  be  made,  and  presented  the 
same  to  the  defendant  for  dedication  on  July 
10,  1912,  and  that  the  .  defendant  and  his 
wife  duly  executed  a  dedication  for  said 
land,  and  dedicated  to  tbe  public  use  the 
streets,  etc.,  marked  on  said  plat  and  that 
said  proposed  town  was  designated  on  said 
plat  as  Armstrong,  Marlon  county.  Or.  The 
complaint  alleges,  also,  that  said  securities 
company,  on  September  11,  1912,  assigned 
said  contract  to  the  Armstrong  Town^te 
Company,  a  corporation.  The  complaint  fur- 
ther alleges  that  said  assignment  was  made 
with  the  knowledge  and  acquiescence  of  the 
defendant,  and  that  the  defendant  accepted 
said  Armstrong  Townsite  Company  as  hia 
agent,  under  the  terms  of  the  contract  pre- 
viously made  by  the  defendant  with  the  se- 
curities company,  as  stated  supra.  The  com- 
plaint alleges,  also,  that  said  Armstrong 
Townsite  Company,  as  agent  of  the  defend- 
ant, on  August  24,  1912,  sold  to  the  plain- 
tiff lots  13  and  14  in  block  34,  of  said 
Armstrong  for  tbe  sum  of  $1,100^  which  the 
plaitttifr  paid  to  said  company,  agent  of  the 
defendant  and  said  agent  designating  Itself 
as  seller,  agreed  to  cause  to  be  executed  to 
the  buyer  a  good  and  sufficient  warranty 
deed  together  with  a  complete  abstract  at 
title  to  said  property;  that  the  deed  to  said 
lots  was  to  be  furnished  as  soon  as  necessary 
details  were  completed.  Tbe  complaint  alleg- 
es, also,  that  on  September  17,  1912,  said 
Armstrong  Townsite  Company  sold  to  the 
plaintiff  lots  24,  25,  26,  and  27,  In  block  36  In 
Armstrong  for  $2,300,  which  the  plaintiff 
paid  to  said  agent,  and  that.  In  the  said  con- 
tract of  sale,  it  was  agreed  that  a  deed  was 
to  be  Issued  to  the  plaintiff,  not  later  than 
80  days  from  the  date  of  said  contract  of 
sale.  The  complaint  alleges,  also,  that  the 
plaintiff,  relying  upon  said  contract  and  upon 
the  fact  that  a  deed  would  be  Issued  to  him, 
conveying  a  good  and  sofBdent  title,  clear 
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of  incnmbrances,  purchased  said  lots  and 
paid  the  purchase  price  therefor,  as  stated 
supra.  The  complaint  alleges,  also,  the  facts 
to  be  that  the  plaintiff  demaoded  a  deed  to 
said  lots,  to  wit,  at  the  time  the  deed  was 
to  be  Issued  to  him  in  accordance  nith  said 
<»ntract ;  but  that  the  defendant  herein  has 
refused  and  does  still  refuse  to  issue  a  deed 
to  the  plaintiff  for  said  lots,  or  either  of 
them.  The  complaint  alieges,  also,  that  the 
defendant  refused  to  permit  said  plat  of  said 
proposed  town  of  Armstrong  to  be  filed  for 
record  in  the  office  of  the  county  clerk  of 
Marion  county ;  that  there  is,  by  reason  of  the 
defendant's  refusal  to  permit  said  plat  to  be 
flled  in  the  office  of  the  county  clerk  of 
Marlon  county,  no  public  record  in  Marlon 
county,  or  at  all,  of  the  lots,  blocks,  or  ei- 
ther of  them  mentioned  in  said  plat ;  and  that 
the  defendant,  or  hia  agent.  Is  unable  to 
show  an  abstract,  deslgnatlug  said  property, 
or  any  of  tbe  lots  and  blocks  In  said  Arm- 
strong; and  that  without  said  plat  being 
filed  for  record  in  the  office  of  the  county 
clerk  of  Marion  county,  Or.,  no  good  and  suf- 
ficient title  to  said  property  can  be  convened 
to  this  plaintiff ;  and  that,  upon  tbe  failure 
of  said  defendant  to  make  and  execute  a 
deed  for  the  property  hereinbefore  mention- 
ed, the  plaintiff  elected  to  rescind  his  con- 
tract of  purchase  of  said  lots  and  demanded 
of  the  defendant  the  return  of  the  purchase 
price  of  said  property,  to  wit,  the  sum  of 
$3,400,  which  the  defendant  has  refused, 
neglected,  and  stiU  refuses  to  pay ;  that,  by 
reason  of  the  facts  herein  alleged,  there  is 
due  from  the  defendant  to  the  plaintiff  the 
sum  of  $3,400,  and  interest  thereon  from 
October  20,  1912.  The  complaint  demanda 
Judgment  against  the  defendant  for  aaJd  som 
and  Interest 

The  answer  of  the  defendant  denies  most 
of  the  allegations  of  the  complaint  and  sets 
ap  afflrmatire  matter,  which  was  denied  by 
the  reply.  When  the  evideDce  In  behalf  of 
the  plaintiff  was  in,  on  motion  of  the  defend- 
ant, the  trial  court  rendered  against  the 
idaintlff  a  Judgment  of  nonsuit,  on  the 
ground  that  the  plaintiff's  evidence  failed  to 
make  out  a  prima  fade  case  for  the  plaintiff. 

The  evidence  shows  that  on  Angnst  24, 
1912,  the  Armstrong  Townsite  Company,  for 
the  alleged  consideration  of  $1400,  entered 
into  a  written  agreement  with  tbe  plaintiff, 
whereby  said  company  agreed  to  sell  and 
convey,  and  the  plaintiff  agreed  to  purchase, 
lots  18  and  14  of  block  84,  of  said  town  of 
Armstrong.  This  agreement  recited  that  the 
plaintiff  had  paid  said  $1,100,  and  that  said 
contract  was  executed  in  lieu  of  a  deed,  and 
that  a  deed  was  to  be  issued  as  soon  as  nec- 
essary details  should  be  completed,  but  It 
does  not  state  what  those  "details"  were. 
;rbl8  contract  was  executed  by  said  company, 
and  the  plaintiff,  and  It  does  not  refer  to  the 
defendant  in  any  manner.  It  was  executed 
under  the  seal  of  said  companj,  and  it  does 
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not  purport  to  have  been  executed  by  an 
agent.  It  was  executed  before  the  execution 
of  tbe  assignment  by  the  securities  company 
to  the  Armstrong  Townsite  Company,  re- 
ferred to  infra. 

The  Armstrong  Townsite  Company  and 
the  defendant  on  tbe  17th  day  of  September, 
1912,  entered  into  another  written  contract 
of  tbe  same  form  as  the  one  described  su- 
pra, by  which  said  company  agreed  to  sell 
and  convey,  and  the  plaintiff  agreed  to  pur- 
chase, for  the  oonaideration  of  $2,300,  lots  24, 
25,  26,  and  27  in  block  36  of  Armstrong. 
This  contract  recites  that  the  plaintiff  had 
paid  said  consideration,  and  that  said  con- 
tract was  given  in  lieu  of  a  deed,  but  that  a 
deed  was  to  be  issued  not  later  than  30  days 
from  the  date  of  said  contract  This  con- 
tract neither  mentions  nor  refers  to  the  de- 
fendant, and  it  does  not  purport  to  have  been 
executed  by  an  agent  Both  of  said  contracts 
provide  that  the  seller  shall  cause  a  good 
warranty  deed  to  be  executed  to  the  buyer 
for  said  lots,  and  also  furnish  a  complete 
abstract  of  title,  when  the  buyer  has  fulfilled 
all  of  tbe  conditions  of  said  contracts. 

On  September  11,  1912,  tbe  United  Securi- 
ties Company  executed  to  the  Armstrong 
Townsite  Company  a  written  assignment  of 
which  the  following  Is  a  copy  (omitting  the 
date  and  signatures  and  names  of  the  witness- 
es) :  "For  and  In  consideration  of  one  ($1.00) 
dollar  and  other  valuable  considerations,  to 
us  in  hand  paid  this  day  (September  11, 1912) 
by  the  Armstrong  Townsite  Company,  re- 
ceipt of  which  Is  hereby  acknowledged,  we, 
the  undersigned  B.  N.  Garrett  and  H.  H. 
Hoffman,  doing  business  under  the  firm  name 
and  style  of  United  Securities  Company,  do 
hereby  sell,  assign  and  set  over  to  said  Arm- 
strong Townsite  Company,  an  Oregon  cor- 
poration, all  our  right,  title  and  interest  In 
and  to  that  certain  option  and  contract  of 
purchase  to  a  certain  two  hundred  (200)  acre 
tract  of  land  from  one  Francis  F^ler  of 
Woodburn,  Oregon,  dated  June  21,  1912,  and 
hereby  relinquish  to  said  corporation  any 
claim,  estate  or  Interest  that  we  or  the  United 
Securities  Company,  may  have  in  the  land 
described  and  included  In  said  option  and 
contract  of  purchase,  which  contract  and  snp- 
plemental  agreement  is  attaclied  hereto,  and 
made  a  part  of  this  agreement"  Then  on  the 
same  page  te  the  following:  "This  assignment 

Is  approved  this    day  of  September, 

A.  D.  1912.  — ■  ^,  Owner.**  This  ap- 
proval was  evidently  written  with  the  inten- 
tion of  getting  the  defendant  to  sign  It  bnt 
he  did  not  dgn  it  apd  by  Ida  answer  he 
denies  that  said  assignment  was  executed 
with  hie  knowledge  ot  acquiescence,  or  that 
he  accepted  said  Armstrong  TowsMte  Com- 
pany as  his  agent 

The  evidence  shows  that  the  plaintiff  made 
no  contract  with  the  defendant,  and  that 
he  never  paid  the  defendant  anything  for  the 
lots  referred  to  in  the  complaint,  and  that  he 
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never  demanded  of  the  defendant  the  execu- 
tion of  the  deed.  The  plaintiff  testifies  that 
he  never  met  the  defendant.  He  testifies,  al- 
so, that  he  never  saw  either  of  the  lots  re- 
ferred to,  and  that  he  agreed  to  pay  and  did 
pay  for  six  lots  in  the  town  site  of  Armstrong 
$3,400,  or  $566.66  per  lot,  without  having  seen 
either  of  them,  and  when  no  plat  of  the  pro- 
posed town  had  been  filed  for  record. 

According  to  the  contract  that  the  defend- 
ant made  with  the  United  Securities  Company, 
he  obligated  himself  to  make  a  conTeyasce 
for  a  lot  on  the  payment  of  ?50  in  cash.  The 
defendant  claims  that  he  paid  more  than  ten 
times  that  amount  for  each  of  the  six  lota 
mentioned  In  the  compiaint,  without  having 
seen  either  of  them.  The  evidence  of  the 
plaintiff  shows  that  he  is  engaged  In  the 
printing  and  publishing  business,  and  that 
the  larger  part  of  what  he  claims  to  have 
paid  for  said  lots  was  paid  by  doing  printing 
and  advertising  for  Garrett  and  Hof&nan,  or 
the  Armstrong  Townsite  Company. 

The  United  Securities  Company  was  the 
partnership  name  under  wtiich  Garrett  and 
HoflTman  did  business.  The  Armstrong  Town- 
site  Company  is  a  corporation,  organized 
after  the  execution  of  the  contract  between 
the  United  Securities  Company,  and  the  de- 
fendant, set  out  supra,  and  the  plaintlfl! 
claims  that  the  United  Securities  Company 
assigned  all  of  its  rights  and  interests  In 
said  contract  to  the  Armstrong  Townsite 
Company.  The  plaintlfl!  testifies  (Br.  pp.  12, 
13)  that  he  made  a  contract  with  Garrett  and 
Hoffman,  or  the  Armstrong  Townsite  Com- 
pany, to  do  advertising  for  them  for  the  two 
lots;  the  purchase  price  of  said  lots  being 
$1,100.  He  says  that  he  did  advertising  for 
them  on  said  contract  apaounting  to  $796,  and 
that  the  rest  of  the  $1,100  had  not  been  used. 
He  testifies,  also,  that  he  paid  Garrett  and 
HoCTman,  or  the  Armstrong  Townsite  Com- 
pany, $500  in  cash,  and  that  they  owed  him 
$250,  which  he  loaned  them,  and  for  which 
they  had  given  him  a  note,  and  that  be  sur- 
rendered this  note  to  them  on  the  purchase 
price  of  the  six  lots.  While  the  evidence  of 
the  plaintiff  Is  not  very  clear  on  tliis  point, 
we  conclude  therefrom,  and  from  the  other 
evidence  produced  by  him,  that  the  plaintiff 
paid  Garrett  and  Hoffman  or  the  Armstrong 
Townsite  Company,  of  which  they  were  of- 
ficers, In  cash  only  $500,  and  that  they  owed 
him  for  borrowed  money  for  which  they  bad 
executed  a  note  for  the  sum. of  $250.  These 
two  items  aggr^te  $750.  The  remainder 
of  the  consideration  for  said  lots  consisted 
of  what  Garrett  and  Hoffman  and  said  com- 
pany owed  the  plaintiff  for  printing  or  ad- 
vertising. The  plaintiff  testifies  that  the  pur- 
chase price  of  said  two  lots  was  $1,100,  to  be 
paid  In  advertising,  and  that  he  paid  thereon 
In  advertising  $796,  leaving  unpaid  on  the 
purchase  price  of  said  two  lots  $304.  He 
seems  stUl  to  owe  on  the  purchase  price  of 
said  two  lots  $304,  to  be  paid  in  advertising. 

The  agreed  purchase  price  of  the  four  lots 


was  $2,300.  According  to  the  evidence  of  the 
plalutllT,  he  i^Id  the  Armstrong  Townsite 
Company  on  the  purchase  price  of  said  four 
lots,  In  cash  $500,  and  canceled  a  debt  that 
said  company  or  its  oSlcers  owed  him  for 
money  loaned,  in  the  sum  of  $250,  and  paid 
the  remainder  in  advertising.  The  amount 
paid  on  the  purchase  price  of  said  four  lots 
in  advertising  seems  to  have  heeu  $1,500. 

We  are  unable  to  make  ont,  from  the  evi- 
dence, the  exact  amount  that  the  plaintUT 
claims  to  have  paid  for  the  six  lots;  but  It  is 
approximately  as  follows:  He  paid  in  cash 
$500  and  canceled  an  indebtedness  for  money 
loaned  in  the  sum  of  $250,  and  paid  $2^ 
In  advertising,  making  the  aggregate  sum 
paid  for  the  six  lots  $3,045.  On  pages  14  and 
15  of  the  evidence,  the  plaintiff  testifies  that 
after  deducting  the  part  of  the  advertising 
that  was  unused,  as  stated  supra,  and  putting 
the  amount  that  was  owing  him  for  money 
loaned  at  $250,  the  amount  that  he  i»ald  for 
the  six  lots  was  $3,124.96.  We  are  unable 
to  understand  how  he  gets  that  amount;  bnt 
the  exact  amount  that  he  claims  to  have  paid 
Is  not  material,  la  the  view  that  we  take  of 
the  case. 

Testifying  as  to  what  was  done  with  the 
consideration  paid  for  the  said  lots,  B.  N. 
Garrett  says:  "Why,  practically  all  the  con- 
sideration was  used  by  Mr.  Hoffman  and 
myself  and  the  corporation  in  exploiting  and 
putting  this  town  site  t>efore  the  people.  It 
was  practically  all  of  It  used  for  that  pur- 
pose. The  $500  In  cash  that  we  received 
from  Mr.  Kern  was  used  In  paying  for  bills 
and  various  other  Items  tiiat  was  Incurred  in 
the  exploiting  of  the  Armstrong  Townsite 
Company,  and  every  cent  of  it  went  Into  the 
exploitation  of  the  Armstrong  Townsite  Com- 
pany." Thus,  the  evidence  shows  that  the 
defendant  did  not  receive  any  part  of  the 
consideration  that  was  paid  by  the  plaintiff 
for  said  lots.  This  witness  says  that  prac- 
tioaliy  the  whole  of  the  consideration  paid 
was  used  by  blm  and  HoCfnian  and  the  cor- 
poration in  exploiting  the  Armstrong  Town- 
site  Company,  and  that  every  cent  of  the 
$500  that  was  paid  in  cash  was  used  for  tbat 
purpose  by  them.  These  facts  are  important 
because  tbey  show  that  not  a  cent  of  the  con- 
sideration was  paid  to  or  received  by  the 
defendant.  The  large  bill  for  advertising  was 
chained  to  the  Armstrong  Townsite  Company, 
or  to  Garrett  and  Hoffman,  and  did  not  go 
to  the  defendant  The  $250  debt  for  money 
loaned  was  loaned  to  said  company  or  to 
Garrett  and  Hoffman,  and  the  plaintUT  Iwld 
a  note  therefor. 

The  plaintiff  testifies  that  he  liad  no  busi- 
ness transactions  with  the  defendant,  and 
that  he  never  even  met  blm.  He  admits  that 
he  knew  that  the  Armstrong  Townsite  Com- 
pany, or  Garrett  and  Hoffman,  were  agents 
for  the  defendant,  and  that  he  had  seen  tbe 
contract  between  the  defendant  and  the  Unit- 
ed Securities  Company;  but  he  claims  tbat 
be  did  not  read  all  of  it.  He  says  that  be 
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knew  that  Garrett  and  Hoffman  had  a  con- 
tract with  the  defendant  for  a  deed,  and  that 
he  relied  upon  that 

The  evidence  shorn  that  on  September  17, 
1912,  the  defendant  conveyed  to  the  Arm- 
strong Townfdte  Company,  a  warranty 
deed,  with  other  property,  the  six  lots  de- 
scribed In  the  complaint  which  the  plaintiff 
pnri^sed  of  that  company.  Said  deed,  so 
made  to  said  company,  was  ezeeated  on  the 
Kame  day  that  said  company  sold  fbur  of 
said  lots  to  the  plaintiff,  as  stated  In  the 
complaint 

The  defendant  having  conveyed  an  of  said 
lots  to  said  company  as  stated  supra,  the 
title  to  said  lots  was  not  in  him  after  Sep- 
tember 17, 1912,  and  hence  he  had  no  power 
to  convey  them  to  the  plalnUff.  By  force 
of  said  conveyance,  the  title  to  said  lots  was 
vested  in  the  Armstrong  Townsite  Company, 
and  it  had  power  to  convey  the  same  to  the 
plaintiff. 

[1]  The  fact  that  the  plat  of  said  town  had 
not  been  flled  for  record  in  the  office  of  the 
county  tiketk  of  Marlon  county  did  not  pre- 
vent the  vesting  of  the  title  to  said  lots  in 
said  company. 

Section  ^01.  U  O.  L.,  provides  that»  if  any 
person  shall  sell  or  offer  for  sale  any  town- 
site  lot  that  has  been  laid  ont,  until  the  plat 
thereof  has  been  recorded,  shall  f orCelt  and 
pay  950  for  every  lot  so  sold  or  offered  for 
sale,  to  be  collected  before  any  court  having 
Jurisdiction  thereof;  In  the  name  of  the  coun- 
ty. TUs  section  does  not  purport  to  forbid 
or  make  void  such  a  salew  It  provides  a  pen- 
al^ for  selling  or  offering  for  sale  any  lot 
but  it  imposes  no  penalty  upon  the  vendee 
for  buying  any  lot  If  tiie  statute  had  di- 
rectly fOrUdden  the  sale  ot  lots  before  the 
recording  of  the  -plat  a  different  question 
would  be  presented.  Our  statute  Is  like  the 
Iowa  statute  on  this  subject  In  that  state, 
sales  of  lots  before  the  recording  of  the  plat 
are  held  to  be  vaUd. 

In  Watroua  &  Snouffer  v.  Blair,  32  Iowa, 
58.  the  syllabus  of  the  case  Is :  "Section  1027 
of  the  Bevlsloo,  Imposing  a  penalty  upon  any 
person  who  shall  sell  or  lease  any  lot  in  any 
town,  *  *  *  until  the  plat  thereof  has 
been  duly  acknowledged  and  recorded,  does 
not  operate  as  a  prohibition  upon  the  sale  it- 
self, but  only  imposes  a  penalty  upon  the 
seller,  and  hence  the  purchase  of  such  lot 
the  plat  of  which  Is  not  recorded,  is  not  ren- 
dered Invalid  by  said  section." 

In  Mason  v.  Pitt  21  Uo.  893,  a  case  where 
a  town  lot  was  sold  without  the  plat  hav- 
ing been  recorded,  the  court  says :  "But  the 
answer  to  this  whole  matter  of  the  plat  be- 
ing unrecorded  is  that  the  contract  Is  execut- 
ed, the  title  has  passed,  and  the  law  Imposes 
no  penalty  on  the  vendee." 

A  statute  of  Ohio  provI4ed  that  if  any 
proprietor  of  any  town  should  sell  an;  lot 
before  a  map  thereof  should  be  recorded,  he 
should  forfeit  and  pay  a  penalty  of  $50  for 
each  lot  sold.    Strong  v.  Darling,  9  Ohio, 


202,  was  an  action  to  recover  money  to  be 
paid  for  lots,  where  the  plat  had  not  been 
recorded,  and  the  court  passing  on  that  case 
says:  "It  Is  argued  by  the  defendants  that 
the  plaintiff  cannot  recover  upon  this  cove- 
nant because  It  violates  tiie  act  referred  to. 
whidi  is  a  penal  statute.  *  *  *  We  think 
the  facts  set  up  in  this  case  do  not  bar  the 
plaintiff's  action."  The  facta  set  up  in  that 
case  were  that  the  money  sued  for  was 
owing  for  the  sale  ot  a  lot  In  a  town,  and 
that  the  plat  of  said  town  had  not  been  re- 
corded. 

In  Harris  t.  Bunnels,  12  How.  79,  13  L. 
Ed.  901,  a  part  of  the  syllabus  is :  "Where  a 
statute  prohibits  an  act  or  annexes  a  penalty 
to  its  commission,  it  Is  true  that  the  act  is 
made  unlawful ;  but  It  does  not  follow  tiat 
the  unlawfulness  of  the  act  was  meant  by 
the  LetfUslature  to  avoid  a  contract  in  con- 
Ixaventlon  of  it"  Se^  also,  Bemls  r.  Beck- 
er, 1  Kan.  22d. 

The  defendant's  deed  of  the  date  of  Sep- 
tember 17,  1912,  vested  In  the  Armstrong 
Townsite  Company  the  title  to  the  six  lots 
that  said  company  sold  to  the  plaintiff,  and 
It  was  not  thereaftra  within  the  power  of 
the  defendant  to  make  a  conveyance  of  said 
lots  to  this  plaintiff.  The  plat  of  said  town 
was  complete  and  about  to  be  presented  to 
the  county  court  of  Marion  county  for  ap- 
proval, and  it  se«ns  tliat  the  defendant 
brought  a  suit  in  the  circuit  court  of  Marlon 
county  against  the  Armstrong  Tovnisite  Com- 
pany and  others  to  obtain  an  Injunction  pre- 
venting the  presentation  ot  said  plat  to  the 
county  court  of  said  county  fOr  ite  apiwoval 
and  the  filing  of  said  pi&t  in  the  office  of  the 
conn^  cleric  of  said  county,  and  a  temporary 
restrainii^  order  was  granted  in  said  suit 
What  vras  the  final  result  ot  said  suit  la  not 
shown  by  the  evince;  but  the  plaintiff  is 
not  bound  thereby,  because  he  was  not  made 
a  party  to  said  sidt  It  is  not  necessary  to 
decide  whether  the  plaintiff  would  have  the 
right  to  have  said  plat  filed  ot  record,-or  not 
The  question  for  decision  Is  whether,  under 
the  facte  ot  this  case,  as  shown  by  the  evi- 
dence the  plaintiff,  under  the  issues  made,  is 
oitttled  to  recover  from  the  defendant  what 
he  claims  to  have  paid  for  said  lots. 

From  the  17th  day  of  September,  1912,  the 
title  to  said  lots  was  vested  iq  said  company. 
On  the  day  that  the  defendant  conveyed  said 
six  lote  to  said  company,  said  company  exe- 
cuted the  contract  to  sell  four  of  them  to  the 
plaintiff,  and  a  short  time  prior  thereto  said 
company  entered  Into  a  contract  to  sell  the 
other  two  lots  to  the  plaintiff.  According  to 
the  evidence,  the  plaintiff  contracted  with 
said  company  and  ite  officers,  and  not  with 
the  defendant  and  all  that  the  plaintiff  paid 
for  said  lots  was  paid  to  said  company,  and 
Its  officers,  and  by  them  expended  In  exploit- 
ing said  town  site.  None  of  It  was  paid  to  the 
defendant  The  defendant  never  received 
any  part  thereof. 

[2]  The  Armstrong  Townsite  Company  and 
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Its  officers  had  no  authority  to  receive,  as 
agents  of  the  defendant,  any  of  the  money  or 
advertising  whlcb  the  plaintiff  claims  to  have 
pdld  them,  and  they  did  not  receive  the  same 
as  his  agents-  AH  that  was  paid  them  was 
received  by  them  as  vendors  of  said  lots,  and 
spent  by  tiiem  in  defraying  their  expenses. 
The  defendant  was  not  liable  for  the  adver- 
tising, or  "the  exploiting"  of  the  Armstrong 
Townsite.  He  did  not  agree  to  pay  any  of 
the  expenses  of  advertising,  or  for  finding 
purchasers.  He  was  to  be  paid  by  the  Unit- 
ed Securities  Company  ^5,000  for  his  200 
acres  of  land.  He  agreed  that  said  United 
Securities  Company  could  sell  the  lots  upon 
any  terms  It  should  see  fit,  excepting  that  no 
lot  should  be  sold  for  less  than  $50,  In  cash, 
and  be  agreed  that,  upon  the  payment  of  $50, 
In  cash,  for  any  lot  he  would  execute  a  good 
and  lawful  title  to  the  purchaser  therefor. 

It  Is  clear,  we  think,  that  the  defendant 
was  not  to  make  a  deed  for  any  lot  until 
$50  In  cash  was  paid  therefor,  and  that  such 
cash  payment  was  required  by  the  contract 
as  we  interpret  it,  to  be  made  to  him.  The 
United  Securities  Company  was  not  to  re- 
ceive any  commission  for  making  sales.  This 
company  was  to  pay  the  defendant.  $226  i>er 
acre  for  the  200  acres  of  land,  and,  when 
that  sum  was  paid,  that  company  was  enti- 
tled to  have  all  of  the  land  remaining  unsold 
conveyed  to  It  It  was  to  be  paid  for  its 
work,  by  receiving  the  conveyance  to  It  of 
what  remained  of  the  land,  after  the  defend- 
ant was  paid  the  $225  per  acre.  The  $225 
per  acre  was  to  be  paid  out  of  the  proceeds 
of  the  land  "or  otherwise."  But  the  defend- 
ant was  not  obliged  to  convey  any  lot  until 
he  was  paid  $50  therefor  In  cash.  The  plain- 
tiff saw  the  contract  between  the  defendant 
and  the  United  Securities  Company,  and  is 
chai^eable  with  notice  of  its  contents.  If 
the  assignment  of  said  contract  to  the  Arm- 
strong Townsite  Company  was  valid,  that 
company  took  the  assignment  subject  to  all 
the  provisions  and  terms  of  said  contract 
Said  company  could  not  pay  its  debts  by 
selling  those  lots  to  Its  oreditors.  The  duty 
of  making  a  deed  and  of  conveying  a  lot 
could,  under  said  contract,  be  imposed  on  the 
defendant  only  by  paying  blm  for  it  at  least 
$60  In  cash. 

[8]  The  plaintiff  does  not  claim  to  have 
paid  tn  cash  more  than  $500  for  said  lots, 
and  no  [iart  of  this  was  paid  to  the  defend- 
ant All  that  he  claims  to  have  paid  In  ex- 
cess of  the  $500  consisted  in  debts  for  adver- 
tising and  money  loaned,  which  said  company 
and  Us  officers  owed  him.  It  was  contended, 
on  the  ailment,  tliat  this  Is  an  action  for 
money  had  and  received,  and  we  think  that 
It  Is;  but  the  plaintiff  failed  to  prove  the 
facts  essential  to  sustain  such  an  action.  An 
action  for  money  had  and  received  is  an 
equitable  action,  and  governed  by  equitable 
principles  to  a  large  extent  27  Cyc  849.  27 
Cya  869,  says:   "To  sustain  an  action  for 


money  had  and  received,  it  must  appear  that 
the  money  in  question  belonged  to  the  plain- 
tiff ;  that  It  was  secured  by  defendant  with- 
out plaintiff's  consent  and  without  giving  any 
valid  consideration ;  or,  if  with  the  plalntUTs 
consent  upon  a  consideration  that  has  fail- 
ed. To  maintain  an  action  for  money  bad 
and  received,  plaintiff  must  show  that  the 
defendant  actually  received  his  money,  or 
prove  such  facts  as  to  raise  a  fair  presump- 
tion that  be  received  it."  The  same  volume 
on  page  854,  says:  "The  question,  In  an  ac- 
tion for  money  had  and  received,  is:  To 
which  party  does  the  money  In  equity.  Jus- 
tice, and  law  belong?  All  that  the  plaintiff 
need  show  is  that  the  defendant  holds  money 
which,  in  equity  and  good  conscience,  belongs 
to  him ;  but  If  he  falls  to  show  each  superi- 
or right  he  cannot  recover." 

In  this  case  the  evidence  shows  ttiat  the 
defendant  did  not  receive  a  cent  of  the  plain- 
tiff's money.  All  of  the  money  that  the  plain- 
tiff claims  to  have  paid  was  paid  to  the  Arm- 
strong Townsite  Company,  and  its  officers  on 
a  contract  between  that  company  and  the 
plaintiff  for  the  sale,  by  the  former  to  the 
latter,  of  the  six  lots,  and  said  company  spent 
it  in  paying  the  debts  and  expenses  of  said 
company  and  Its  officers.  Neither  said  com- 
pany nor  Its  officers  had  any  authority  to 
receive  money  for  the  defendant  on  the  sale 
of  the  lots.  The  defendant  conveyed  said 
lots  to  said  company,  as  stated  supra,  and 
said  company  sold  them  to  the  plaintiff.  The 
legal  title  to  them  appears  to  he  still  in  said 
company.  We  hold  that  the  plaintiff  failed 
to  make  out  a  prima  facie  case,  and  tiiat  the 
court  t>elow  properly  granted  a  Judgment  of 
nonsuit 

The  Judgment  of  the  court  below  Is  af- 
firmed. 

McBBXDE.  0.  and  BURNETT.  J.,  con- 
cur. 

(7D  Or.  Ifi6) 

STATB  T.  JGNSSN. 
(Supreme  Court  of  Oregon.   April  14,  1914.) 

1.  CaiMiNAL  Law  (|  1153*)— ApPBAi^REvnw 

—Questions  or  Fact. 

Uader  L.  O.  L.  {  732,  declaring  incompe- 
tent aa  witaesses  children  under  10  years  of  age 
who  appear  incapable  of  receiving  just  impres- 
sions of  the  facts  or  of  relating  them  tmly, 
the  decision  of  the  trial  court  as  to  the  com- 
petency of  a  witness  four  years  of  age  will  not 
be  disturbed  if  there  Is  any  evidence  to  sm- 
taio  it 

[Ed.  Note. — For  other  cases,  see  CrimiBsI 
Law,  Cent  Dig.  %%  80S1-3066;  Dec.  Dig.  I 

1153.*] 

2.  Criminal  Law  (|  369*)— BviDxifCB— Oinn 

Offenses. 

In  a  prosecution  for  assault  with  intent 
to  rape,  the  admissiOQ  of  evidence  of  a  prior 
assault  by  accused  npon  another  female  with 
intent  to  rape  infringes  the  cooetitatioDal  rieht- 
of  the  defendant  to  demand  the  nature  and 
cause  of  the  accusation  against  him. 

[Ed.  Note.— For  other  cases,  see  CriminJil 
Law.  Cent  Dig.  Kg  822-824;  Dec  Dig.  1 369*1 
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3.  WiTNESBBfl  rt  277*>— iMPEAOHWENT  —  DE- 
FENDANT IN  Criminal  Pbosecdtion. 

Under  L.  O.  L.  I  1634,  giviiig  the  defend- 
ant in  a  crimiDal  proaecudon  the  right  to  tes- 
tify, but  providing  that  he  shall  then  be  deemed 
to  have  i^ven  the  prosecution  the  right  to  cross- 
examination  OD  all  facts  to  which  he  has  testifi- 
ed, it  is  error,  in  a  prosecution  for  assault  with 
intent  to  rape,  to  permit  cross-exsmination  of 
the  defendant,  who  has  testified,  as  to  trouble 
between  him  and  ataother  girl,  to  which  he  made 
Bo  allusion  on  his  direct  examination. 

[E^  Note. — For  other  cases,  tee  Witnesses, 
Cent.  Dig.  Si  925,  979-983 ;  Dec.  Dig.  |  277.*} 

McNaiy,  J.,  dissenting  in  part 

Department  2.  Appeal  from  Circuit  Court, 
Mnltnomah  County ;  George  N.  Da  via,  Judge. 

3.  Jensen  was  indicted  for  an  assault  with 
Intent  to  commit  rape  on  a  female  child  of 
tbe  age  of  four  years,  and  convicted  of  sim- 
ple assault,  and  appeals.  Bevereed,  and 
new  trial  ordered. 

John  A.  Jetfrey^  of  Portland  (Cbas.  G.  Len- 
on,  of  Portland,  on  the  brief),  for  appellant 
Jolm  A.'  Collier,  Deputy  Dlst  Atty.,  of  Port- 
land (Brert  L.  Joues,  Deputy  Dlst  Atty.,  of 
Portland,  on  tbe  brief),  for  the  State. 

BtJRNBTT,  J.  II]  It  Is  first  contended 
that  the  court  was  wrong  in  allowing  the 
complaining  witness  to  testify,  she  b^ng  but 
four  years  of  age.  It  is  said  in  section  732, 
li.  O.  L.,  tbat  the  following  "persons  are  not 
competent  witnesses  •  •  ♦  children  un- , 
der  ten  years  of  age  who  appear  incapable  of 
receirlng  just  impressions  of  tbe  facts  re- 
specting which  they  are  examined,  or  of  re- 
lating them  truly;   •  * 

It  is  settled  In  tbe  case  of  State  t.  Jackson, 
9  Or.  459,  that  the  competency  of  a  child  un- 
der 10  years  of  age  to  be  a  witness  Is  a  pre- 
liminary question  to  be  decided  as  a  fact  by 
the  trial  judge  who  has  the  opportunity  to  see 
and  bear  the  witness  and  determine  more 
accurately  the  propriety  of  admitting  the  tes- 
timony of  such  a  witness  than  we  can  on  any 
mere  paper  record.  It  is  a  principle  that 
when  there  Is  any  evidence  to  sustain  the  de- 
dslon  of  the  trial  court  on  such  a  question, 
the  appellate  court  will  not  disturb  Its  deter- 
mination. Geer  r.  Durham  Water  Co.,  127  N. 
C.  349,  37  S.  E.  474 ;  Virginia  I.  O.  &  C.  Co.  v. 
Tomllnson,  104  Va.  249.  51  S.  E.  362 ;  Ameri- 
can F.  &  F.  Co.  T.  Settergren,  130  Wis.  338, 
110  N.  W.  238;  Allen  v.  Durham  Traction  Co., 
144  N.  C.  288,  56  S.  E.  942;  Home  v.  Cons. 
Ry.,  U.  &  P.  Co.,  144  N.  C.  375,  57  S.  E.  19 ; 
Municipal  Court  v.  KIrby,  28  R.  I.  287,  67  Atl. 
8;  Yates  v.  Garrett,  19  Okl.  449,  92  Pac.  142; 
Blerce  Mfg.  Co.  v.  Phelps.  130  U.  S.  520,  9 
Sup.  Ct  001,  32  L.  Ed.  1035. 

[1]  Over  the  objection  of  the  defendant  the 
court  permitted  another  female  witness  for 
the  prosecution  to  tell  of  an  alleged  assault 
by  the  defendant  with  an  Intent  to  commit 
rape  upon  her  at  a  time  and  place  entirely 
disconnected  from  the  transaction  mentioned 
In  the  indictment   The  law  on  this  question 


Is  settled  in  this  state  adTersdy  to  tbe  prose- 
cution by  the  cases  of  State  t.  Start,  65  Or. 
178, 182  Pac  512,  46  L.  R.  A.  (N.  S.)  266,  and 
State  V.  McAllister,  136  Pac.  354.  To  allow 
such  testtmony  Is  to  infringe  tbe  constitution^ 
al  right  of  the  defendant  to  demand  the  na- 
ture and  cause  of  the  accusation  against 
him.  Such  procedure  might  be  palliated  if 
there  was  any  provision  for  giving  the  de- 
fendant notice  of  the  other  charges  In  such 
cases;  but  it  is  utterly  repugiunt  to  justice 
and  fair  play  to  accuse  a  person  of  a  stated 
crime  and  make  that  tbe  excuse  for  what  is 
really  trying  htm  for  a  number  of  others  by 
springing  them  unheralded  upon  the  attention 
of  the  Jury  to  produce  a  verdict  of  guilty 
whidi  might  not  result  except  for  the  bias 
thus  imparted  to  tbe  minds  of  the  Jurors. 
State  V.  Dunn,  S3  Or.  304,  314,  318,  99  Pac. 
278,  100  Pac.  268. 

[I]  The  defendant  was  a  witness  In  his 
own  behalf  and  over  his  objection  he  was 
compelled  by  the  court  on  cross-examination 
to  tesUfy  respecting  an  alleged  trouble  be- 
tween blm  and  a  young  girl  in  BelUngham, 
Wash.,  to  which  he  had  made  no  allusion 
whatever  in  his  direct  testimony.  Section 
1534,  Ll  O.  L.,  here  follows:  "In  the  trial  of 
or  examination  upon  all  indictments,  com- 
plaints, informations,  and  other  proceedings 
before  any  court,  magistrate,  Jury,  grand  Ju- 
ry, or  other  tribunal,  against  persons  accused 
or  charged  with  the  commission  of  crimes 
or  offenses,  the  person  so  charged  or  accused 
shall,  at  his  own  request,  but  not  otherwise, 
be  deemed  a  competent  witness,  the  credit  to 
be  given  to  his  testimony  being  left  solely  to 
the  jury,  under  the  Instructlous  of  the  court 
or  to  the  discrimination  of  the  magistrate, 
grand  Jury,  or  other  tribunal  before  which 
such  testimony  may  be  given;  provided,  his 
waiver  of  said  right  shall  uot  create  any  pre- 
sumption against  him ;  that  such  defendant 
or  accused,  when  offering  his  testimony  as  a 
witness  In  his  own  behalf,  shall  be  deemed  to 
have  given  to  the  prosecution  a  right  to  cross- 
examination  upon  all  facts  to  which  be  has 
testified,  tending  to  his  conviction  or  acquit- 
tal.'* Under  this  statute  the  ruUng  of  the 
court  on  this  question  is  contrary  to  the  fol- 
lowing cases:  State  v.  Lurch,  12  Or.  99,  6 
Pac.  408;  State  v.  Saunders,  14  Or.  300,  12 
Pae  441;  State  v.  Bartmess,  33  Or.  110,  64 
Pac.  167 ;  State  v.  Miller,  43  Or.  325.  74  Pac. 
658;  SUte  v.  Deal,  52  Or.  568,  98  Pac.  165; 
State  V.  Lem  Woon,  57  Or.  482,  107  Pac.  974, 
112  Pac.  427.  While  an  ordinary  witness 
may  be  cross-examined  as  this  defendant  was, 
for  which  State  v.  Bacon,  13  Or.  143,  9  Paa 
393,  57  Am.  Rep.  8,  and  other  like  precedents 
are  authority,  yet  tbe  cross-examination  of  a 
defendant  must  be  strictly  confined  to  mat- 
ters disclosed  In  his  direct  examination,  sub- 
ject to  the  qualification  that  he  may  be  im- 
peached by  showing  that  be  has  hoea  con- 
victed of  a  crime,  or  that  he  has  made  state- 
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ments  Inconsistent  wttb  his  present  testimooy 
on  material  matters. 

For  tbese  reasons  the  Judgment  of  the  cir- 
cuit court  la  reversect,  and  a  new  trial  or- 
dered. 

EAKIN  and  BEAN,  JJ.,  concur.  McNART, 
X,  apedally  concurs. 

McNABT,  J.  (spedally  fwneurring).  To  the 
result  reached  tn  this  case  hy  Mr.  Justice 
BURNETT,  I  concur  upon  the  proposition 
that  error  was  committed  hy  the  court  ta  re* 
qnirliv  defendant  on  cross-examination  to  tes- 
tify concerning  matters  extraneous  to  those 
elicited  from  him  on  his  direct  examination. 
Upon  the  other  ground  of  reversal  I  dissent, 
fi>liowing  the  doctrine  announced  in  the  dls- 
sentlng  (pinions  in  the  case  of  State  t.  Start, 
65  Or.  178,  132  Pac.  512,  46  L.  B.  A.  (N.  S.) 
266,  and  In  the  case  of  State  r.  UcAlUater, 
186  Pac.  364. 


(70  Or.  206) 

OUT  L.  WALLACE  &  CO.  t.  FEBOTJSON, 
State  Insurance  Commissioner. 

(Sapreme  Court  of  Oregon.    April  14,  1914.) 

Imbubance  (I  12*)— Bbgulation  of  Aobnts— 

ISSUAHCB  OF  LlOENSK. 

Under  Laws  Wll,  pp.  376,  377,  H  1-4, 

Srovidins  that  the  making  of  contracts  between 
idividuals,  Unas,  or  corporatioQa,  providing  io' 
demnity  among  each  other  from  fire  loss  or  oth- 
er damage  to  their  own  property,  shall  consti- 
tutfl  the  business  of  insurance,  but  shall  not  be 
subject  to  the  laws  relating  to  insurance  cor- 
porations or  associations  except  as  provided  in 
the  act,  and  authorizing  the  Issuance  to  agents 
for  such  parties  of  a  license  on  the  payment  of 
a  fee,  and  compliance  with  other  requirements 
of  the  act,  the  insurance  commissioner  baa  no 
power  to  prescribe  additional  requirements,  and 
agents  who  have  complied  with  the  statutory 
requirements  are  entitled  to  the  license. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §  11;  Dec.  Dig.  f  12.*J 

In  banc.  Original  petition  by  Guy  L.  Wal- 
lace &  Co.  for  writ  of  mandamus  to  J.  W. 
Ferguson,  Insurance  Commissioner  of  the 
State  of  Oregon.   Writ  allowed. 

This  proceedli^  Is  based  utwn  an  original 
writ  of  mandamus  emanating  from  this  court, 
directing  the  defendant,  as  the  insurance 
commissioner  of  the  state,  to  issue  to  the 
plaintUf  the  certificate  of  authority  described 
in  section  4  of  chapter  222  of  the  General 
Laws  of  1011,  or  to  show  cause  why  he  has 
not  done  so.  The  writ  alleges  in  terms  a  com- 
pliance 1^  the  petitioner  with  the  provisions 
of  that  statute  and  the  refusal  of  the  officer 
to  furnish  the  certificate.  In  substance,  the 
return  to  the  writ  admits  the  declarations 
thereof,  and  states  that  the  commissioner 
Is  invested  with  lai^  discretion  in  all  mat- 
ters pertaining  to  insurance.  In  punuance  of 
which  he  has  prescribed  certain  conditions 
and  regulations  respecting  applications  for 
the  certificate  In  question  with  which  the 
plaintiff  has  not  complied,  and  assigns  this 


as  a  reason  fpr  not  Issuing  the  evidence  of 
authority  d«dred.  A  reply  was  filed,  and 
the  cause  has  been  argued  on  the  question 
of  whether  or  not  the  commissioner  has  au- 
thority to  promulgate  the  stated  conditions 
precedent  to  the  Issuance  of  the  certificate. 

Maurice  W.  Seltz,  of  Portland,  and  John  A. 
Carson,  of  Salem  (Seitz  &  Clark,  of  Port- 
laud,  and  Carson  &  Brown,  of  Salem,  on  the 
brief),  for  plaintiff.  A.  M.  Crawford,  Atty. 
Gen.  (James  W.  Crawford,  Asst  At^.  GoL, 
on  the  brief),  for  defendant 

BURNETT,  J.  (after  stating  the  facts  as 
above).  Accompanying  the  pleadings  In  the 
ease  are  sundry  exhibits,  and  what  seems  to 
be  testimony  taken  before  a  stenographer 
and  notary  public;  but  these  were  not  pre- 
sented to  the  court  at  the  hearing,  although 
section  625,  L.  O.  L..  states  that  "In  the  Su- 
preme Court  the  writ  may  be  allowed  by  the 
court  or  any  judge  thereof,  but  shall  only  be 
tried  and  determined  by  the  court;  and  all 
Issues  of  either  fact  or  law  therein  shall  be 
tried  by  the  court."  The  case,  however,  may 
be  determined  upon  the  pleadings,  and  will 
be  so  treated. 

The  act  (Laws  1911,  p.  376)  under  which 
the  petitioner  professes  to  be  operating  pro- 
vides as  follows: 

"Section  1.  That  the  making  of  contracts 
between  individuals,  firms  or  corporations, 
providing  indemnity  among  each  other  &om 
fire  loss  or  other  damage  to  their  own  prop- 
erty shall  constitute  the  business  of  Insur- 
ance but  shall  not  be  subject  to  the  laws  of 
this  state  relating  to  Insurance  corporations 
or  associations  except  as  provided  In  this 
act 

"Sec  2.  The  attorney,  agent,  or  other  rep- 
resentative acting  for  such  individuals,  firms 
or  corporations  shall  file  with  the  Insurance 
commissioner  of  this  state  before  transacting 
business  therein  a  declaration  in  writing  ver- 
ified by  the  oath  of  such  attorney,  agent  or 
other  representative  settiiv  forth:  (a)  The 
name  or  title  of  the  office  through  which  audi 
Individuals,  firms  or  corporations  exchange 
such  contracts;  (b)  a  copy  of  the  form  of 
contract,  power  of  attorney  and  rules  under 
and  by  which  such  Indemnity  Is  to  be  affect- 
ed; (c)  the  location  of  the  office  or  offices 
through  which  such  contracts  are  to  be  is- 
sued ;  (d)  a  statement  showing  the  Joint  cash 
assets  and  liabilitleB. 

"Sec.  S.  Such  attorney,  agent  or  other  rep- 
resentatlve  acting  for  such  Individuals,  firms 
or  corporations  shall  also  file  with  the  in- 
8nraiu»  commissioner  a  power  of  attorney 
authorizing  the  insurance  commissioner  to 
make  and  accept  service  In  any  proceeding 
In  any  of  the  courts  of  justice  in  the  state 
of  Oregon  or  any  of  the  United  States  coaits 
therein,  wUch  Shall  stipulate  and  agree  aa 
the  part  of  such  attorney,  agent  or  other 
representative  acting  for  such  Indlvidoals, 
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firms  or  corporations  that  any  legal  process 
which  is  served  on  tlie  Insurance  commission- 
er shall  be  of  the  same  l^al  force  and  va- 
lidity as  if  served  on  the  individuals,  firms 
or  corporations  contracting  for  the  exchange 
of  Indemnity  among  themselves.'* 

Section  4  provides,  In  substance,  that  the 
representative  through  whom  insurance  con- 
tracts of  the  character  described  In  the  act 
are  Issued  or  negotiated  shall  procure  from 
the  Insurance  conmilssloner  a  certificate  of 
authority  containing  certain  provisions  there- 
in named,  which  credential  shall  be  renewed 
annually  during  the  month  of  December  for 
the  ensuing  calendar  year  on  proper  appli- 
cation to  the  Insurance  commissioner,  and 
prescribes  a  fee  of  $15  in  connection  there- 
with. 

After  stating  tliat  the  plaintiff  is  a  cor- 
poration organized  for  the  purpose  of  acting 
as  attorney  or  agent  for  those  desiring  to 
exchange  insurance  among  themselves,  the 
return  allies:  "That  the  bustness  in  which 
any  li.  Wallace  ft  Co.,  plaintiff,  is  engaged, 
is  snbject  to  a  reasonable  regulation  by  the 
insurance  dqiartment  of  this  state,  and  the 
insnrance  commissioner  Is  authorized  and 
empowered  by  law  to  prescribe  and  enforce 
sach  reasonable  conditions  as  be  may  deem 
advisable  to  be  observed  by  such  companies 
as  plaintiff  herein,  before  [>ermi8slon  la  given 
to  engage  in  such  business  in  this  state." 
This  allegation  la  nothing  else  than  a  con- 
clusion of  law,  and  states  no  focts  affecting 
the  case.  The  return  farther  sets  out  cer- 
tain regulations  which  the  commissioner  has 
prescribed  to  be  observed  in  such  cases  as 
this,  but  wliich  are  not  toaad  in  the  statute 
already  quoted.  Finally,  the  defendant  bases 
bis  refiual  to  Issue  the  certificate  solely  up- 
on the  neglect  of  the  plaintiff  to  comply 
with  these  rules  which  he  has  established. 
The  commissioner,  being  a  creature  of  the 
statute  and  not  a  common-law  officer,  must 
find  bis  authority  In  the  statute  establishing 
his  office  and  prescribing  his  duties.  It  is 
the  law  of  his  official  being  and  the  bounda- 
ry of  Ids  official  activities.  The  enactment 
already  quoted  states  explicitly  that  Insur- 
ance df  the  kind  mentioned  therein  "shall 
not  be  subject  to  the  laws  of  this  state  re- 
lating to  insurance  corporations  or  associa- 
tions except  as  provided  in  this  act" 

In  Bankers*  Deposit,  etc.,  Co.  v.  Barnes, 
81  Kan.  422, 105  Pac.  697,  It  is  said:  "Wheth- 
er the  regulation  proposed  by  the  superin- 
tendent of  Insurance  be  pr  be  not  desirable 
as  a  safeguard  to  the  people  of  the  state,  we 
cannot,  considering  the  provisions  of  these 
statutes,  reasonably  Infer  that  the  legisla- 
ture Intended  to  leave  anything  to  his  discre- 
tion in  the  matter.  On  the  other  hand,  it 
seems  that  the  Legislature  has  prescribed 
every  step  and  requirement  to  be  taken  by 
or  demanded  of  the  applicant  to  entitle  it 
to  a  certificate  of  authority  to  do  business, 


and  has  provided  that  upon  the  taking  of 
these  steps  it  shall  be  the  duty  of  the  super- 
intendent of  Insurance  to  issue  a  certificate 
of  authority.  The  statute  seems  indeed  to 
be  an  express  negation  of  any  further  re- 
quirement." 

Legislation  In  this  state  has  gone  far  along 
the  path  of  paternalism  In  relation  to  insur- 
ance, and  the  conditions  laid  down  by  the 
commissioner  to  which  reference  has  been 
made  might  possibly  be  effectual  progress  in 
the  same  direction;  but  the  sanction  for 
such  action  rests  alone  with  the  legislative 
power,  and  cannot  be  assumed  by  a  mere 
administrative  officer.  The  case  Is  analo- 
gous to  the  situation  described  in  State  v. 
Des  Chuttes  Land  Co.,  64  Or.  167,  129  Pac 
764,  where  the  state  land  board  Incorporat- 
ed In  the  contract  with  the  defendant  cer- 
tain conditions  not  authorized  by  the  stat- 
ute under  which  the  stipulation  was  made, 
and  It  was  there  held  that  the  agent  of  the 
state,  acting  under  a  public  law,  must  find 
sanction  for  his  doings  in  the  statute  itself. 
The  unauthorized  provisions  were  held  not 
to  be  binding. 

The  record. here  shows  a  full  compliance 
by  the  petitioner  with  the  requirements  of 
the  statute,  leaving  no  alternative  to  the 
defendant  except  to  furnish  the  certificate ; 
and  a  peremptory  writ  will  be  issued  to  that 
end. 


(70  Or.  160) 
TATE  v.  NORTH  PACIFIC  COLLEGE. 

(Supreme  Court  of  Oregon.    April  14,  1914.) 

1.  CoiXEOEfl  AND  UNIVEBSrnES  (8  9*)— Ri- 
quiBEUENTS     FOB     DeGBEE— "SaTISFAOTOBT 

Examinations." 

The  requirement  for  a  diploma  and  degree, 
set  forth  in  the  catalogue  of  a  dental  college, 
that  the  candidate  shall  pass  satisfactory  ex- 
aminatioDs  meauB  that  the  examinations  shall  be 
satisfactory  to  the  faculty,  whose  duty  it  is  to 
conduct  them. 

[Ed.  Vote—For  other  cases,  see  Colleges  and 
Universities,  Cent.  Dig.  H  23-28;  Dec.  Dig. 

2.  COIXEOES  AND  UnIVBBSITIBS  (|  9*)— C0N< 
TBACT  FOB  TUITION. 

The  issuance  by  a  college  of  a  catalogue 
statin^f  the  requirements  for  graduation  ana 
for  the  couferrmg  on  candidates  of  the  degree 
of  Doctor  of  Dental  Medicine,  and  the  entrance, 
matriculation,  and  attendance  of  sessions  by 
a  student  with  knowledge  of  those  requirements, 
constitutes  a  contract  oy  the  student  to  com- 
ply with  the  requirements,  and  by  the  college 
to  issue  a  diploma  on  compliance  with  tiie  re- 
quirements. 

[Ed.  Note.— For  other  case^  see  Colleges  and 
Umversities,  Cent  Dig.  H  23-28;   Dec  D^. 

3.  COIXEQES  AND  Univebsitxeb  ({  9*>— RiOHT 
TO  DeOBEE— CONCLCSIVENESS  OV  FACOLTr 

Decision. 

The  faculties  of  colleges,  who  are  authoriz- 
ed to  examine  their  students  and  pass  on  the 
question  whether  students  have  performed  all 
the  conditions  required  to  entitle  them  to  de- 
grees, exercise  quasi  judicial  functions,  and 
their  decisions  are  conclusive  if  they  act  within 
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their  JarlsdlcttoD,  in  good  faith,  and  not  arbi- 
trarilr. 

[Ed.  Mot&— For  other  caWB,  see  Colleges  and 
IJniveraitiea,  Cent.  Dig.  H  23-28;   Dec.  Dig. 

4.  COLLEQES  AND  UNIVEESirlEa    ((  10*)— AC- 
TION—BURDEN  OF  I'BOOF. 

In  a  suit  by  a  student  to  compel  a  col- 
lege to  confer  the  degree  of  Doctor  of  Dental 
Medicine  upon  hint,  where  he  alleges  that  the 
faculty  after  informing  bim  that  be  bad  passed 
with  ^ood  standing,  acting  in  bad  foltb  and  ar- 
bitrarily, purposely  mislaid  or  destroyed  his  ex- 
amination papers,  insisted  on  bis  taking  another 
examination,  and  then  gave  him  so  low  a  grade 
as  to  prevent  his  passing,  it  was  incumbent  on. 
bim  to  prove  such  bad  faitb  and  miscondnct. 

[Ed.  Note.— For  other  cases,  see  Colleges  and 
UniversiUei.  Cent  Dig.  U  SSh^l;  Dee.  Dig. 

A.  Colleges  and  UNtvEESinEs  C8  10»)-'Ao- 
WON— Sufficiency  of  Evidence. 

In  a  suit  by  a  student,  to  compel  a  college 
to  confer  a  degree  upon  him,  evideuce  held  not 
to  show  that  the  faculty  had  acted  in  bad 
faith  or  arbitrarily  In  refusing  to  give  him  a 
passing  grade,  or  to  confer  a  degree  upon  him. 

[Ed.  Note.— For  other  cases,  see  Colleges  and 
Universitiea,  Cent  Dig.  H  WhSli  Dec,  Dig' 

i  io.*i 

6.  Evidence  (S  318*)— HiABaAT— Newbpapbb 

Publication. 

In  a  suit  by  a  student  to  compel  a  col- 
lege to  confer  a  degree  upon  him,  pictures  pur- 
.  porting  to  ^ow  the  college  graduating  class 
and  a  statement  clipped  from  a  newspaper  were 
not  competent  evidence,  being  hearsay. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  H  1183-1200;  Dec.  Dig.  |  818.*] 

D^artment  1.  Appeal  from  Circuit  Coqrt, 
Multnomah  Count? ;  Henry  E.  McOlnn, 
Judge. 

Bolt  by  George  S.  Tate  ag^nst  tlie  Nortb 
Pacific  College.  From  a  decree  for  defend- 
ant, plaintiff  appeals.  Affirmed. 

This  is  a  suit  in  equity  for  a  decree  re- 
quiring the  defendant  to  Issue  to  the  plain- 
tiff a  dipluiua,  and  to  confer  upon  him  the 
degree  of  Doctor  of  Dental  Medicine.  The 
court  below  rendered  a  decree  In  favor  of 
the  defendant  The  plaintiff  appeals.  The 
facts  appear  In  the  oplnioD  of  the  court 

W.  H.  Fowler,  of  Portland  HI.  J.  Hewitt 
and  JTohnaon  &  Stout,  all  of  Portland,  on  the 
brief),  for  appellant  M.  M.  Matthlessen,  of 
Portland  (Wood,  Montague  ft  Hunt,  of  Por^ 
land,  OQ  the  brief),  for  respondent 

RAMSEY  S.  The  defendant  18  a  corpora- 
tion, organized  and  existing  under  the  laws 
of  this  state,  and  engaged  In  conducting  a 
college  for  the  education  and  training  of 
students  in  the  science  of  dentistry.  It  had 
power  to  make  rules  and  regulations  for 
the  goremment  of  Its  students,  In  the  man- 
ner and  methods  of  study,  and  to  adopt 
rules,  fixing  the  conditions  upon  which  It 
would  grant  to  its  students  diplomas  and 
degrees.  The  defendant,  prior  to  the  time 
that  the  plaintiff  became  a  student  in  its 
college,  adopted  and  published  the  follow- 
ing rule,  flxhig  the  conditions  upon  which 


It  would  graduate  Its  students,  and  confer 
upon  them  the  degree  of  Doctor  of  Dental 
Medicine:  "The  candidate  must  be  twenty- 
one  years  of  age,  and  -must  possess  a  good 
moral  character,  which  will  include  good 
deportment  while  at  college.  Students  who 
have  devoted  the  required  time  to  the 
study  of  dentistry,  and  have  fulfilled  all  re- 
quirements, and  passed  satisfactory  examina- 
tions In  all  the  subjects  of  study,  and  have 
successfully  completed  the  required  Infirmary 
course,  receive  the  degree  of  Doctor  of  Dental 
Medicine."  There  were  other  rules  as  to 
the  payment  of  tuition;  the  time  required 
for  graduation,  etc.  A  student  was  required 
to  attend  the  college  three  college  years  to 
entitle  him  to  a  diploma  and  a  degree.  The 
complaint  alleges  that  the  plaintiff  entered 
the  defendant  college  at  the  beginning  of  the 
fall  term  of  190S,  and  was  enrolled  as  a  stu- 
dent and  entered  upon  and  pursued  his  stod- 
les  in  the  college,  under  the  direction  of  the 
faculty,  during  the  school  terms  of  1905  and 
1906.  1908  and  1909,  and  1909  and  1910; 
that  after  taking  the  examination  In  the 
spring  of  1910.  he  was  told  by  the  fiiculty  of 
the  defendant  that  his  examination  was  sat- 
isfactory, and  that  he  had  passed  with  good 
standing,  but  that  he  could  not  receive  his 
degree  for  the  reason  that  he  had  not  con- 
tinued his  studies  for  a  sufficient  lengtb  of 
time,  according  to  the  rules  of  the  college, 
and  that  If  he  'would  complete  his  time^ 
which  was  short  about  two  months,  be 
should  receive  his  diploma  and  degree.  The 
complaint  alleges,  also,  that,  during  the  fall 
of  1910  and  the  spring  of  1911,  he  made  np 
his  time,  and  completed  his  course,  and  was 
told  by  the  faculty  that  everything  was  com- 
plete and  satisfactory  to  the  faculty  and  the 
defendant,  and  that  he  should  receive  bis 
diploma  and  degree,  and,  vrlth  this  under- 
standing and  promise,  the  plalntUt  paid,  and 
the  defendant  accepted,  the  graduation  tee, 
which  was  not  due  until  graduation,  and  the 
plaintiffl  became  and  ms  entitled  to  receive 
from  the  defendant  his  dii^oma  and  d^re& 
The  complaint  allegra^  also,  that  during  the 
sprliw  of  1911,  the  defendant,  throng  Us 
faculty,  who  were  its  agents  and  servants, 
resolved  to  deprive  the  i^aintiff  of  his  rl^Us 
and  prevoit  his  receiving  his  degree  and  dl- 
ploma,  and  that  after  be  had  passed  his  final 
examination  they  purposely  midald  or  des- 
troyed his  examination  papers,  and  that  the 
faculty  of  the  defendant  declared  that  they 
did  not  know  hlq  standing,  on  account  of 
said  loss  of  papers,  and  insisted  that  he  tate 
another  ecaminatlon,  whldi  said  tacnlty 
stated  was  a  mere  matter  of  fbrm,  whidi 
said  examination  piaintitt  charges  was  nnnec- 
essary,  unreasonable,  and  unusual,  and  was 
Insisted  on  in  order  that  it  might  be  hi  the 
power  of  the  faculty  to  ^ve  him  such  a  low 
grade  that  he  could  not  pass.  That,  vrlthoat 
knowing  or  suspecting  the  Intent  on  the  part 
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ot  the  faculty  to  deprive  Um  of  his  degree 
and  standlDC,  tbe  plaintiff  agreed  to  and  did 
take  another  examination,  on  which  exami- 
nation he  was  entitled  to  high  credit;  bat,  for 
the  purpose  <iit  making  the  plaintiff  tall  In 
said  examination,  the  fiunlty  gave  the  plaln- 
tUt  low  markings  on  some  of  the  stndlee 
theretofore  passed  hj  a  hiiih  grade,  th«*^ 
bringing  the  average  down  below  tiie  re- 
quired grade.  The  complaint  alleges,  also, 
that  tbe  grade  required  to  pass  in  said  col- 
lege Is  7S  per  cent.;  Uiat  tbe  plaintiff's  aver^ 
age  for  bis  senior  year.  In  spite  of  the  low 
grade  given  him  by  tbe  defendant,  was  07  per 
cent,  and  that  bis  avmge,  for  the  fall  three 
years,  In  spite  of  the  low  grading  was  72.5 
per  cent  Tbe  complaint  alleges  that  tbe 
plaintiff  was  entitled  to  a  diploma  and  a  de- 
gree. The  answer  denies  most  of  the  allega- 
tions of  tbe  complaint  It  admits  ttaat  the 
plaintiff  paid  all  tuition  and  fees.  Tba  cata- 
logue of  the  defendant  for  19(»-1906,  on  page 
1  thereof,  provides  that  tbe  regnlar  coarse  of 
Instructions  in  the  defendant  college  for  those 
de&lring  to  obtain  a  degree  is  composed  of 
three  r^lar  sessions  of  82  teaching  weeks 
each,  exclusive  of  vacations  and  holidays, 
and  that  tbe  session  t<x  190S-1906  should  be- 
gin October  2,  1905,  and  It  states,  also,  that 
"students  will  not  be  given  credit  for  a  full 
course,  when  admitted  later  than  10  days 
after  tiie  opening  of  the  session." 

There  seems  to  be  a  conflict  in  tbe  ded- 
Edons  as  to  whether,  in  a  case  of  this  kind, 
the  person  demandli^  a  diploma  tdiould  pro- 
ceed by  mandamut,  or  bring  a  suit  In  equity 
for  specific  performance  of  contract 

It  was  held  In  People  ex  rel.  Cecil  v.  Bel- 
levne  Hospital,  60  Hon,  107,  14  N.  Y.  Snpp. 
490,  and  In  the  State  v.  Lincoln  Medical  Col- 
lege. 81  Neb.  S33,  116  N.  W.  294,  81  Neb.  545, 
US  N.  W.  122.  17  L.  B.  A.  (N.  S.)  9S0,  that 
mandamut  Is  s  proper  remedy,  while  State  v. 
Milwaukee  Medical  College,  128  Wis.  7.  106 
N.  W.  116,  S  L.  R.  A.  (N.  S.)  1115,  116  Am. 
St  Rep.  21,  8  Ann.  Gas.  407,  and  other  cases, 
bold  that  a  suit  for  specific  performance  Is 
a  proper  remedy.  In  this  case  no  question 
is  raised  as  to  the  proper  remedy,  and  we 
will  assume  that  tbe  court  has  Jurisdiction  of 
tbe  matter  In  controversy,  without  going  into 
the  authorities  upon  tbis  point 

[1]  Among  tbe  requirements  for  a  diploma 
and  a  degree  set  forth  in  the  catalogue  of 
the  defendant  and  set  out  supra,  it  Is  re- 
quired that  tbe  candidate  shall  "pass  satis- 
factory examinations."  This  means  that  his 
examinations  sbaU  be  aattsfaotorp  to  the  fac- 
ulty, whose  doty  it  Is  to  conduct  tbe  ex- 
aminations. 

it]  Tbe  defendant  Issued  its  catal<^e, 
stating  Its  requirements  for  graduation  and 
for  tbe  conferring  upon  candidates  of  tbe  de- 
gree of  Doctor  of  Dental  Medicine,  and  the 
plalntitr,  with  knowledge  of  those  require- 
ments, entered  the  college,  matriculated,  and 
attended  its  sesrions,  with  tiie  intention  of 


obtaining  said  degree.  These  acts  on  the 
part  of  the  college  and  of  tbe  plaintiff  con- 
stituted a  contract  The  plaintiff  agreed  that 
be  would  comply  with  all  the  requiremoits 
of  the  collie,  and  the  college  agreed  that  it 
would  issue  to  him  a  diidoma,  and  confer  up- 
on him  said  degree  on  M»  oomphfing  with 
Mfd  requirement*.  To  entitle  the  plaintiff  to 
a  diploma  and  a  degree  he  must  have  fulfilled 
all  of  said  reqnliemaitB. 

[S]  In  Vwgle  v.  Bellevne  Hosi^tal,  60  Hun. 
108, 14  N.  y.  Snpp.  490,  the  court  says:  rrhe 
circulars  of  the  respondeat  Indicate  the  terms 
upon  which  students  vrill  Iw  reo^ved,  and  tbe 
rij^ts  whidi  they  were  to  acquire  by  reason 
of  their  compliance  with  the  rules  and  regu- 
lations of  the  coll^  in  respect  to  qnaUflca- 
tions,  conduct,  etc.  When  a  student  matricu- 
lates under  such  drcnmstanees,  it  a  con- 
tract between  tbe  coll^  and  himself  that,  if 
be  complies  with  tbe  terms  ther^  prescrib- 
ed, be  shall  have  the  degree,  which  is  tbe 
end  to  be  obtained.  This  corporation  cannot 
take  the  mon^  of  a  stndrait,  allow  hUn  to 
remain  and  waste  his  time  (because  it  would 
be  a  waste  of  time  if  be  cannot  get  a  degree), 
and  then  arbittarilu  refuse,  when  he  has 
completed  his  term  of  study,  to  confer  upon 
blm  that  which  they  have  promised,  namely, 
the  d^sree  of  doctor  of  medicine  which  au- 
thorizes him  to  practice  that  so-called 
science  It  may  be  true  that  this  court  will 
not  review  the  discretion  of  tbe  corporation 
in  the  refusal,  for  any  reason  or  cause,  to 
permit  a  student  to  be  examined  and  re- 
ceive a  degree:  but  where  there  is  an  abso- 
lute and  arbitrary  refusal,  there  is  no  ex^ 
else  of  discretion." 

In  People  v.  New  Tork  H.  M.  Medical  Col- 
lege and  Hospital  (Sur.)  20  N.  Y.  Supp.  880, 
the  court  says :  "Courts  may  be  versatile,  but 
they  must  be  careful  not  to  Infringe  upon  the 
(Mscretlon  vested  In  excise  boards.  ooUeget, 
or  Inferior  tribunals,  nor  to  substitute  its  dis- 
cretion for  theirs.  The  determination  by 
these  bodies  of  any  questions  within  the 
scope  of  their  Jurisdiction  is.  as  it  should  be, 
as  conclusive  and  free  from  control  upon 
mandamus  as  that  exercised  by  the  highest 
Jurisdictions  In  the  county.  •  •  •  In  tbe 
present  instance,  tbe  [defendant]  college,  in 
passing  on  tbe  qnaliflcatloDS  of  the  relator, 
acted  as  a  quasi  Judicial  body,  exercising  an 
ample  discretion  vested  in  it  by  tbe  act  un- 
der which  it  was  Incorporated,  and  its  deter^ 
mlnation  cannot  be  reversed  upon  mandamus. 
*  *  *  The  relator  charges  bad  faith  and 
ill  win  upon  the  part  of  some  of  the  officials 
of  the  college,  but  these  all^ations  do  not 
alter  tbe  underlying  fundamental  principle 
which  controls.  The  court  cannot  re-examine 
tbe  relator  as  to  his  quallflcaUons  to  practice 
medicine,  nor  go  over  tbe  studies  In  which  be 
Is  said  to  be  deficient  If  it  attanpted  to  do 
so,  the  relator's  road  would  be  easy,  for,  with 
his  experience,  imperfect  though  it  may  be, 
he  would  no  doubt  pass  a  better  mescal 
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examination  than  any  court  could  be  expect- 
ed to  give  him." 

7  Cyc.  289  says:  "A  college  or  university 
may,  however,  refuse  a  degree  to  a  contuma- 
cious student,  or  to  one  wbo  has  not  compiled 
with  the  conditions  required  therefor,  but  It 
cannot  arbitrarily  refuse  to  allow  one  who 
'  has  complied  with  such  conditions  the  right 
to  take  the  final  examination  which  would 
entitle  him  to  a  degree  or  deny  him  a  cer- 
tificate of  attendance  and  that  he  has  satis- 
factorily passed  the  final  examinations,  when 
the  conduct  oq  account  of  which  his  degree 
Is  denied  occurs  after  final  examinations." 

There  is  some  doubt  as  to  the  extent  to 
which  courts  cau  review  the  action  of  col- 
leges In  refusing  diplomas  and  degrees  to 
their  students.  The  faculties  of  colleges,  who 
are  authorized  to  examine  tlieir  students  and 
pass  on  the  question  whether  the  students 
Iiare  perfonned  all  the  condittouB  prescribed, 
to  entitle  tbem  to  degrees,  exerdse  quasi  Ju- 
dicial functions,  and  their  decisions  are  con- 
clusive, If  they  act  within  ttielr  jurisdictton, 
and  In  good  faith,  and  not  aibitrarlly. 

14]  In  this  case,  the  plaintiff  contends  that 
the  fiiculty  acted  In  bad  faith  and  arbitra- 
rily, in  refusing  him  a  diploma  and  a  degree. 
He  claims  that  he  successfully  passed  the 
final  examinations  In  1910,  and  that  the  fac- 
ulty informed  him  that  he  had  passed  with 
good  Btan^ng ;  bat  tliat  he  conld  not  receive 
hie  degree  at  that  time,  because  be  had  not 
continued  his  studies  for  a  suflteloit  length  of 
time,  and  that,  If  he  would  complete  his  time, 
he  would  receive  his  diploma.  He  alleges, 
also,  tliat  he  completed  his  time,  and  tiiat  In 
1911,  the  defendant,  through  Its  faculty,  de- 
cided to  refuse  to  grant  him  a  diploma  and 
a  degree,  and  purposely  mislaid  or  destroy- 
ed his  examination  pajwrs,  and  declared  that 
they  did  not  know  his  standing  on  account  of 
the  loss  of  said  papers,  and  insisted  that  he 
talie  another  examination.  He  alleges  that 
the  last-mentioned  examination  was  unneces- 
sary, unreasonable,  and  unusual,  and  that  it 
was  insisted  on  in  order  that  the  faculty 
might  give  him  a  grade  so  low  as  to  prevent 
his  passing,  and,  not  Imowlng  or  suspecting 
the  Intention  of  the  faculty  to  deprive  him 
of  his  degree,  he  agreed  to  take,  and  did 
take,  another  examination.  He  alleges  that 
his  second  examination  was  of  such  a  char- 
acter as  to  entitle  him  to  high  credit;  but 
that  the  faculty,  for  the  purpose  of  causing 
him  to  fall  in  said  examination,  gave  him 
low  markings  In  some  of  the  studies,  thereby 
bringing  his  average  down  below  the  re- 
quired grade,  and  then  refused  to  graduate 
him.  Said  misconduct  is  charged  In  the 
complaint.  It  was  Incumbent  on  the  plalntlfC 
to  prove  such  bad  faith  and  misconduct 

L6]  "While  the  plaintiff,  in  his  complaint  al- 
leges that  he  passed  the  examinations  In  the 
spring  of  1910,  and  that  the  faculty  informed 
him  that  he  passed  with  good  standing,  he 
admits,  on  page  28  of  the  evidence,  that  at 


the  examinations  in  1910,  he  did  not  take 
the  Infirmary  examinations,  and  he  admits, 
also,  that  that  was  one  of  the  most  Im- 
portant examinations  In  the  course.  Hence 
we  must  conclude  that  in  1910  he  did  not 
pass  the  examinations  in  all  of  the  branches 
of  the  course,  and  that  his  contention  that 
the  only  thing  that  prevented  bis  graduating 
at  that  time  was  the  fact  that  he  had  to  make 
up  about  two  months'  time  is  not  proved  by 
the  evidence.  The  plaintiff  testifies  that  Dr. 
Miller,  dean  of  the  faculty,  told  him  in  1911 
that  he  did  not  think  that  there  was  any 
reason  why  he  should  not  graduate  that  year, 
and  that  he  had  a  very  good  record;  but  tills 
statement  was  made  before  the  final  exam- 
ination. The  plaintiff  testifies  that  he  made 
up  the  time  In  accordanee  with  the  require- 
ments of  Dr.  Ifiller.  After  Uie  final  ex- 
amination In  1911  the  plaintiff  says  that  Dr. 
Miller  told  him  that  he  bad  not  given  the 
plaintiff  any  grade  In  iSlO,  and,  being  asked 
whether  Dr.  Miller  had  told  him  that  Us 
grade  was  satisfactory,  he  answered:  "Be 
did  not  *ay  that  it  waa.  He  simply  said  that 
he  had  mislaid  my  papers,  and  had  not  f^ven 
me  any  grades  In  my  1910  examinations." 
He  testifies  that  four  members  of  the  faculty 
examined  him  In  Ull,  when  he  failed  In  part 
of  the  v/oifk.  The  plaintiff  admits  that  he 
was  treated  properly  in  the  examinations 
for  the  freshmen  and  junior  years,  and  he 
admits  that  his  grading  In  most  of  his  writ- 
ten work  was  very  low,  and  that  It  ranged 
from  70  to  80  per  cent 

[•]  The  pictures  and  the  statement  clipped 
from  the  Oregonlan,  containing  pictures  of 
what  purported  to  be  the  graduating  class  of 
the  college  for  1910,  were  not  competent  evi- 
dence. They  were  mere  hearsay.  There  was 
nothing  to  show  that  the  cc^lege  gave  out 
the  information  contained  in  said  clipping,  or 
in  any  manner  authorized  ite  publication. 

We  have  examined  the  evidence  and  the 
authorities  cited  In  the  briefs,  and  some  oth- 
ers, and  we  are  constrained  to  find  that  the 
plaintiff  failed  to  make  out  a  prima  fade 
case.  He  charges  the  faculty  with  miscon- 
duct; but  falls  to  swear  to  it  or  prove  it 

The  notice  that  the  defendant  served  on 
him,  notifying  him  that  he  would  not  be 
granted  a  degree,  stated  that  the  faculty 
(not  Dr.  Miller)  liad  adjudged  that  he  was 
not  qualified  to  receive  the  degree.  His  grad- 
ing for  the  first  and  second  years  was  very 
low.  He  faUed  to  prove  that  the  faculty  was 
guilty  of  misconduct  or  bad  faith,  or  that 
they  acted  arbitrarily.  If  the  plaintiff  had 
been  given,  at  the  last  examination,  all  the 
credits  that  be  claims  he  should  have  been 
allowed,  he  would  have  passed  by  a  very  nar- 
row margin.  The  power  to  determine  wheth- 
er the  plaintiff  was  entitled  to  a  degree  was 
vested  in  the  faculty  of  the  defendant  They 
examined  him  in  the  various  branches  taught 
by  the  defendant,  and  required  for  gradua- 
tiou,  and  decided,  after  such  examlnatiua. 
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that  be  was  not  qoallfled  to  recdte  th«  di- 
ploma or  the  degree  and  the  college  refused 
to  graduate  him.  In  the  absence  of  proof  of 
bad  faith,  or  mlscondact  or  arbitrary  action, 
OD  the  part  of  the  fftcolty,  their  deddons 
cannot  be  rerersed  hy  the  court 

The  unsworn  statenwnt  made  to  the  coart 
below  Dr.  MlUer  was  not  evidence  and 
we  did  not  consider  It. 

Perhaps  the  plaintiff,  a  few  months' 
study  and  work,  can  make  up  his  defldmcies 
and  obtain  a  degree -from  the  defendant  or 
some  other  college. 

The  decree  of  the  court  bdow  is  affirmed. 

HOOKS^  BUKNETT.  and  BAKIN,  JJ.. 
concur. 


no  Or.  aoo) 

RUGENSTEIN  t.  OTTBNHBIMEB.t 
(Snpreme  Court  ot  Oregon.    April  14,  1914.) 

1.  Wn-RBBSES  (I  263*)— RsoALLiMa  Wirnass 

-rDlBCBETIOK  OF  COUBT. 

Id  an  action  for  personal  iojuries,  it  vas 
within  the  discretion  of  the  trial  court  to  per- 
mit plaintiff  to  be  recalled  and  Questioned  it, 
in  ber  testimony  the  day  before,  iJie  attempted 
to  be  accurate  m  fixing  diatances  on  map,  and 
if  she  was  trying  to  cbaoge  her  evidence  of  the 
distances  of  which  she  had  spoken;  her  answer 
being  in  the  negative. 

[Kd.  Note.— For  other  cases,  see  Witnesses, 
CenL  Dig.  H  900-908;  Dec  Dig.  |  263.*] 

2.  Appeal  and  Erbos  (|  971*)— Review— 
QcBarioNs  OF  Faci^-Quaufioations  OF 
ExpEBT  Witness. 

It  being  the  duty  and  within  the  prorince 
of  tbe  court  as  a  preliminary  question  of  fact 
to  determine  whether  a  witness  is  qnsUfied  as 
an  expert,  the  appellate  court  will  not  disturb 
the  decision,  unless  there  is  no  evidence  to  sub- 
tain  it. 

[Ed.  Note.— For  other  cases,  ses  Appesl  and 
Error,  Gent.  Dig.  H  88t^-ftKt7;  Dec  Dig.  | 
071.*J 

&  Evidence  (!  636*)— Expbot  TEsmiOHT— 

Qualifications  of  Witness. 

That  a  physician  la  not  regularly  Ucensed 
to  practice  in  the  state  does  not  militate  against 
bis  competency  as  an  expert  witness. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  IS  2343.  2344,  2347;  Dec  Dig.  1 
S36.*] 

4.  EVIDENCn  (i  B45*>— EXPEBT  Testimont— 
QUALIFIOAmONS  OF  WITNESS— DeTESUI NA- 
TION. 

That  a  witness  bas  been  licensed  to  prac- 
tice medicine  in  another  state,  and  is  so  engaged 
at  the  time  of  trial,  is  competent  evidence  in 
determining  bis  fitness  to  tesUfy  as  an  expert, 
and  to  sostain  a  dedsion  sdmfttiiv  his  testi- 
mony. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
CenL  Dig.  «  2360-2362;   Dec.  Dig.  {  545.*] 

6.  Trial  (|  96*)— Reception  of  Evidence— 
Motions  to  Btbike  Out— Evidence  Ad- 
HissiBUB  iH  Past. 

Where  several  statements  in  the  testimony 
of  a  physician  were  such  as  might  properly  be 
made  by  a  nonexpert  witness,  a  motion  to  strike 
out  all  his  testimony  on  the  ground  that  be 
was  not  qualified  as  an  expert  was  properly  de- 
nied. 

(Ed.  Note — For  other  cases,  see  Trial,  Cent 
Dig.  I  248;  Dec.  Dig.  S  96.*] 


0.  Evidence  (|  {^*>— Bxpkbt  Tebtihont— 
Subject-  Mattes. 

In  an  action  for  personal  injuries,  testi- 
mony  of  a  physician  that  it  is  almost  impossible 
for  any  physician  to  state  just  tbe  extent  of 
an  injury  from  a  shock,  because  It  sometimes 
shows  up  10  or  16  years  afterwards,  that  one 
cannot  tell  the  extent  or  duration  of  it  io  the 
future,  and  that  there  are  cases  of  shock  from 
frl^t  where  the  condition  bas  become  perma- 
nent,  is  admissible  to  show  what  suffering  will 
accrue  from  the  injuries  in  the  future. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  2336-2337;  Dec  Dig.  |  62B.«] 

7.  Tbial   (I  237*)  — Assbsskekt  — iKsrano- 

TIONB. 

Where  tbe  conrt  charges  that,  when  tb» 
jniy  have  ascertained  what  plaintilTs  injnrfss 
were,  bow  much  she  will  be  compelled  to  pay 
for  doctors'  bills,  and  what  she  has  lost  in 
wages,  they  may  award  such  sum  as  they  think 
will  reasonably  compensate  her,  and  take  the 
facts  in  the, case  and  do  what  is  rizbt  between 
the  parties,'  without  regard  to  anything,  ex- 
cept as  conscience  dictates,  under  the  evidence 
and  rules  of  law  given  them,  the  refusal  of  a 
charge  that,  before  they  are  warrsnted  in  al- 
lowing any  sum  for  permanent  injuries,  they 
must  be  reasonably  certain,  from  a  preponder- 
ance of  the  evidence,  that  tbe  plaintiff  bas  sua* 
tained  permanent  injury,  and  It  Is  not  enough 
that  tbey  may  believe  that  a  permanent  injury 
is  possible,  is  error,  though  the  court  gives  tbe 
ordinary  instructions  about  tbe  party  holding 
the  affirmative  of  the  Issue  beiiu;  required  to 
prove  it  by  a  preponderance  of  tot  evidence. 

gU.  Note.— For  other  cases,  see  Trial,  Cent 
.  H  642.  648-651;  Dec.  Dig.  |  237.*] 

8.  Tbial  (I  244*)  —  iHSTBncTioNs  —  Peomi- 

NENCE  OF  PaBTICULAB  MaTTEB. 

In  an  action  for  Injuries  to  a  pedestrian 
by  an  automobile  on  the  paved  street  of  a 
large  city,  an  instruction  that  it  is  admitted 
that  plaintiff  was  crossing  the  street  between 
crossings,  and  that  it  was  ber  duty  to  exercise 
reasonable  care,  and  to  look  end  listen  before 
crossing  or  attempting  to  cross  to  ascertain 
whether  vehicles  were  approaching,  and  to  exer- 
cise the  care  which  any  reasonable  and  prudent 
person  would  exercise  in  crossing  the  street  be- 
tween Intersections,  was  properly  refused,  as  it 
emphasized  tbe  drcnmstance  that  tbe  crosdng 
was  not  at  the  intersection  of  streets,  wbi<£ 
was  immaterial  where  the  streets  were  paved. 

[Ed.  Note— For  other  cases,  see  Trial,  Gent. 
Dig.  H  677-081;  Dec  Dig.  |  244.*] 

Bean,  J.,  disssnting. 

Department  1.  Appeal  from  Orcatt  Court, 
Afultnomah  County;  Henry  B.  McGinn, 
Judge. 

Actlim  by  Albertine  h:  Bngenstdn  against 
Henry  H.  Ottenhelmer.  From  a  Judgment 
for  plalntifir,  defendant  appeals.  Reversed 
for  further  proceedings. 

Tbe  substance  of  tbe  plaintifrs  grievance 
against  the  defendant  is  that  on  a  day  men- 
tioned she  was  crossing  Washington  street  in 
the  city  of  Portland  at  a  point  where  there 
was  no  intersecting  street,  and  that  while  she 
was  thus  walking  a  chauffeur  in  the  employ 
of  the  defendant  ran  the  latter's  automobile 
against  her,  throwing  her  violently  down 
upon  the  pavement,  whereby  she  suffered  in- 
juries for  which  she  would  recover  damages. 
The  ownership  of  the  automobile  and  tbe 
euiploymeot  of  the  chauffeur  then  In  charge 


•For  oUMf  cases  ses  bsom  topic  and  mcUou  NDUBBR  in  Dec  Dig.  ft  Am,  dg.  Ksy-Nc  Betlss  *  Rop'r  Indexss 
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are  admitted  by  ttie  answer;  but  the  other 
allegations  of  the  complaint  are  traversed^ 
The  substance  of  the  affirmatlre  matter  in 
the  answer  Is  that,  although  the  defemlant 
was  not  personally  present,  yet  his  chantteur 
was  driving  his  automobile  down  Washington 
street  when  the  plaintiff,  without  stopping  to 
look  or  listen  for  vehicles,  undertook  to  cross 
the  street  where  there  was  no  sidewalk  or 
crossing  for  pedestrians,  and  carelessly  walk- 
ed against  the  car  so  suddenly  that  it  wfts  im- 
possible to  bring  It  to  a  full  stop  at  once, 
and  that  whatever  Injury  she  received  was 
due  to  her  own  heedlessness.  The  new  mat- 
ter in  the  answer  was  denied.  From  a  ver- 
dict and' Judgment  for  the  plalntitt  in  the 
sura  of  $3,500,  the  defendant  appeals. 

"Hios.  G.  Greene  and  A.  H.  McCurtain,  both 
ol  I'ortland  (Bauer  &  Greene,  of  Portland,  on 
the  brieO,  for  appellant.  Goy  0.  H.  Corliss, 
of  Portland  (Corliss  &  Skulason,  of  Portland, 
on  the  brief),  for  respondent 

BURNETT,  J.  (after  stating  the  facts  as 
above).  tH  The  first  error  of  which  the  de- 
fendant complains  is  predicated  upon  the 
court's  permitting  the  plaintiff  to  be  recalled 
and  asked  if,  in  her  testimony  the  day  before, 
she  attempted  to  be  accurate  In  fixing  the 
distances  on  the  map,  and  if  she  was  trying 
by  her  declaration  to  change  her  evidence 
about  the  various  distances  of  whldi  she  had 
spoken;  her  answer  being  in  the  negative. 
The  objection  goes  to  the  weight  of  the  testi- 
mony of  the  witness  rather  than  to  Its  com- 
petency. It  was  within  the  discretion  of  the 
court  to  allow  her  to  return  and  explain  what 
she  meant  by  her  former  statement 

The  bill  of  exceptions  states  that  S.  F.  Grov- 
er  was  called  as  a  witness  for  the  plaintiff  and 
testified  that  he  was  not  engaged  in  the  prac- 
tice of  medicine  in  Oregon;  that  he  is  a 
naturopath,  and  had  not  been  licensed  to 
practice  medldne  In  Oregon;  that  he  had 
been  licensed  to  practice  medicine  in  Califor- 
nia In  March,  1909,  and  bad  been  practicing 
since  then.  He  testified  that  he  was  called  to 
attend  the  plaintiff  professionally,  and  was 
asked  the  following  question :  "What  condi- 
tion did  you  find  her  in  there,  as  to  nervous- 
ness, pain,  and  other  matters?"  The  defend- 
ant objected  to  the  testimony  of  the  witness 
on  the  ground  that  he  is  not  a  regularly  li- 
censed physician  to  practice  In  this  state. 
The  objection  was  refused,  and  an  exception 
Is  based  on  that  ruling.  The  same  witness 
Was  further  asked  this  question:  "Now,  Doc- 
tor, Just  tell  the  Jury  what  you  saw  there,  as 
to  the  patient's  condition,  when  you  first 
called  on  her."  With  like  result  the  defend- 
ant objected  to  that  question  because  the  wit- 
ness had  not  shown  himself  properly  qualified 
as  a  physician. 

[2]  It  is  the  duty  and  within  the  province 
of  the  court  as  a  preliminary  question  of  fact 
to  determine  whether  or  not  a  witness  is 


qnalifled  as  an  expert,  to  the  end  that  he  may 
give  an  opinion  In  evidence,  and  the  appellate 
courts  vrtll  not  disturb  the  deddon  of  the 
nid  prius  tribunal,  unless  tiiere  Is  no  evidence 
to  sustain  the  preliminary  dedslcm  of  that 
court  Geer  v.  Durlmm  Watn  Co.,  127  N.  C 
37  S.  E.  474;  Virginia  X.  C.  ft  a  Go.  T. 
Tomlinson.  104  Va.  248,  51  S.  E.  862;  Ameri- 
can F.  &  F.  Co.  t.  Settergren,  130  Wis.  3^ 
110  N.  W.  238;  Allen  v.  Durham  TracUos  Co., 
144  N.  a  288.  56  S.  E.  942;  Home  t.  Cons. 
Ry.,  L.  ft  P.  Co.,  144  N.  a  875,  67  S.  E.  19; 
Mun.  Court  T.  Eirby.  28  R.  I.  287.  67  AtL  8; 
Tates  T.  Garrett,  10  Okl.  440,  92  Pac  142: 
StUIweU  &  Blerce  Hfg.  Co.  r.  Phelps,  130 
U.  S.  620, 9  Sup.  Ct  601. 32  L.  Ed.  1035. 

[3, 4]  The  objection  that  the  witness  was 
not  a  physician  regularly  Ucensed  to  praetioe 
in  this  state  does  not  militate  against  his 
competency  as  an  expert  The  only  object 
of  license  is  to  prevent  an  unqualified  person 
from  practicing  medldne  and  sorgery;  but  a 
man  may  be  ever  so  learned  and  well^iQali- 
fied  to  give  an  ondolon,  and  yet  not  be  en- 
gaged in  practice.  The  fact  that  the  witness 
had  been  licensed  to  practice  medicine  In  Cal- 
ifornia, and  had  been  so  engaged  dnce  then, 
was  competent  evidence  for  the  consideration 
of  the  court  in  determining  his  fitness  as  an 
expert;  and  so  the  decision  of  the  court  as  to 
the  qualification  of  the  witness  must  stand. 

[S]  As  disclosed  by  the  bill  of  exceptions^ 
the  witness  Grover  gave  several  statements 
about  the  condition  of  the  patient  which  are 
within  common  knowledge  and  observation, 
and  might  properly  be  related  by  a  nonexpert 
witness,  and  hence  the  court  very  properly 
denied  a  motion  to  strike  oat  all  his  testl- 
mony. 

[S]  The  defendant  also  assigns  as  error  the 
action  of  the  court  In  permitting  the  witness 
Grover  to  testify  as  follows;  "Q.  Well,  what 
I  am  getting  at  is,  Doctor,  there  nmy  be 
fright  from  a  shock  without  any  serious  in- 
jury to  the  body,  which  will  disturb  the  con- 
dition of  the  nervous  system,  and  will  last 
for  some  time;  is  that  true?  A.  Well,  it  Is 
almost  impossible  for  any  physician  to  be 
able  to  state  just  the  extent  of  an  Injury  from 
a  shock,  because  It  sometimes  shows  up  10  or 
15  years  afterwards,  and  disables  a  person 
in  many  other  respects — it  Is  impossible  to 
tell  accurately.  Q.  Can  you  tell  the  extent  or 
duration  of  It  In  the  future?  A.  No;  you 
cannot  Q.  Well,  are  there  cases.  Doctor,  of 
shock  that  Is  from  fright,  where  the  condlUon 
had  become  permanent?  A.  Oh,  yes,  sir." 
It  Is  well  settled  that  In  personal  Injury  caees 
the  plaintiff  may  recover,  not  only  for  the 
pain  and  suffering  already  experienced,  but 
also  for  what  of  suffering  the  preiwnderauce 
of  the  testimony  establishes  will  accrue  from 
the  injury  in  the  future.  To  this  end  the 
opinion  testimony  of  experts  may  be  given  as 
to  what  would  be  the  result  of  the  injury 
already  experienced.  The  testimony  of  the 
witness  Grover,  Just  quoted,  was  admissible 
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un  tbat  polot  Its  weU^t  and  credibility 
were  qnestioiw  for  tlie  Jnry,  wbo  were  en- 
titled  to  consider  It  for  vliat  It  was  worth. 
Ueriewliig  tbe  case  of  Strobrn  v.  N.  T.,  L.  B. 
4fc  W.  R.  B.  Co^  96  N.  T.  30S,  Cited  by  the  de- 
fendant at  the  bearing  of  the  case  at  bar. 
tbe  New  York  Court  of  Appeals,  In  Cross  v. 
Syracuse,  200  N.  T.  803,  94  N.  E.  184,  21  Ann. 
Cas.  324,  says:  "The  reasonable  certainty 
rule,  ttaerefore,  laid  down  in  the  Strohm 
Case  applies  only  to  the  development  of  dis- 
eased conditions  apprehended  in  the  future, 
but  not  present  at  the  time  of  the  inquiry. 
There  is  no  Intimation  In  that  case  that  opin- 
ion  evideuce  is  not  properly  receivable  as  to 
tbe  probable  effects  or  duration  of  an  exist- 
ing condition.  There  are  maay  BUbseguent 
cases  which  show  that  this  court  did  not 
intend  to  hold  that  expert  testimony  was  in- 
admissible as  to  the  consequences  likely  to 
flow  from  the  present  condition  of  an  Injured 
person." 

[7]  The  defendant  complains,  also,  that  the 
court  was  at  fault  in  refusing  to  give  the  fol- 
lowing InstructioD,  which  he  requested:  "Be- 
fore you  are  warranted  in  allowing  the  plain- 
tlff  any  sum  by  way  of  compensation  for  any 
alleged  permanent  Injuries,  if  yon  shouli 
come  to  tbe  question  of  damages,  you  must  be 
reasonably  certain,  from  a  preponderance  of 
the  evidence,  that  the  plaintiff  baa  sustained 
permanent  injury  and  disability,  and  it  is  not 
enough  that  you  may  believe  that  a  perma- 
nent injury  is  possible." 

In  speaking  of  the  measure  of  damages,  the 
trial  court  said:  "And  she  is  entitled  to  re- 
cover the  damages  which  naturally  flow  from 
this  accident  How  much  was  she  injured? 
How  much  pain  and  suffering  has  she  en- 
dured? Are  her  injuries  of  a  temporary  or 
permanent  kind?  If  they  are  a  permanent 
kind,  bow  much  of  a  permanent  kind  are 
they,  and  what  ought  she  to  reasonably  recov- 
er for  the  condition  she  was  put  in,  through 
tbe  negligence  of  this  chauffeur — if  yon  find 
he  was  negligent — and.  In  addition,  abe  has 
stated  that  she  was  not  able  to  work,  that  she 
has  lost  her  wages,  and  that  she  will  be  com- 
pelled to  pay  doctors*  bills,  and  bo  forth;  if 
these  are  true,  how  much  ought  she  to  recover 
for  all  these  things?  And,  when  you  have 
ascertained  satisfactorily  to  yourselves  what 
her  injuries  were,  and  how  much  she  will  be 
compelled  to  pay  for  doctors'  bills,  and  what 
she  has  lost  in  the  way  of  wages,  by  reason 
of  this  injury,  then  you  may  award  her  such 
a  sum  BB  you  think  will  reasonably  compen- 
sate her.  *  *  •  Kow,  gentlemen,  take  the 
facts  in  this  case — do  what  Is  right  between 
tito  i^aintiff  and  the  defendant  here,  without 
regard  to  anything,  except  as  your  own  con- 
BtAaice  dictates  it  to  you,  under  the  evidence, 
and  under  tbe  rules  of  law  as  1  have  given 
tta«n  to  you." 

The  amount  of  damages,  like  other  ele- 
ments of  a  personal  injury  case,  is  a  fact  to 
be  established  by  the  testimony.  The  deter- 


mination of  that  question  is  not  to  be  lelt 
to  mere  snrmise  or  speculation.  The  verdict 
on  that  point  should  be  the  result  of  a  care- 
ful consideration  and  comparison  of  aU  the 
evid^ce  In  the  case.  Instead  of  permlttiitf 
them  to  give  what  they  thought,  the  court 
should  have  told  the  Jury  to  allow  for  ^uu- 
ages  if  anythli^  the  amount  establlsbed  by  a 
preponderance  of  the  evidence.  As  stated  by 
Mr.  Justice  Brown  in  Galveston,  eta,  By. 
Co.  V.  Powers.  101  Tex.  161,  164,  105  a  W. 
401,  403:  "Nether  exp«rt  witnesses  nor  tbe 
jurors  may  be  turned  loose  in  the  domain  of 
conjecture  as  to  what  may  by  possibility  en- 
sue from  a  given  statement  of  facta  Tlie 
witness  must  be  conOned  to  those  which  are 
reasonably  probable,  and  the  verdict  must  be 
based  upon  evidence  that  shows  with  rea- 
sonable probability  that  tbe  injury  will  pro- 
duce a  given  effect" 

True  enougti  the  court  in  tbe  concluding 
clause  of  the  excerpt  from  its  instruction 
above  noted,  told  the  Jury  that  .their  conclu- 
sions must  be  reached  "under  the  rules  of 
law  as  I  have  given  them  to  you."  In  the 
same  breath  tbe  Judge  told  them  to  act  with- 
out regard  to  anything,  except  as  their  own 
consciences  dictated  it  to  them,  and  earlier 
In  the  charge  he  laid  down  as  a  rule  of  law 
that  tbe  Jury  might  award  plaintiff  such  a 
Bum  as  they  thought  would  reasonably  com- 
pensate her.  Under  all  these  circumstances 
tbe  defendant  was  entitled  to  the  instruction 
requested  against  rendering  a  verdict  on  the 
mere  possibility  that  tbe  injury  m^ht  prove 
permanent  "That  an  injury  may  possibly 
result  in  permanent  disability  will  not  war- 
rant tbe  assessment  of  damages  for  a  possi- 
ble disability,  tmless  it  is  also  reasonably 
certain  to  follow."  Ohio  &  Miss.  Ry.  Co.  v. 
Cosby,  107  Ind.  32,  36,  7  N.  E.  373,  375.  The 
following  citations  illustrate  the  same  prin- 
ciple: Atlanta  &  W.  R.  R.  Co.  v.  Johnson,  66 
Ga.  259;  Fry  v.  <Dnbuque,  etc,  Ry.,  45  Iowa, 
416;  Curtis  v.  Rochester,  etc,  Ry.,  18  N.  Y. 
534,  75  Am.  Dec  258;  Dawson  v.  Troy,  49 
Hun,  322,  2  N.  Y.  Supp.  137;  Raymond  v. 
Keseburg,  91  Wis.  191,  64  N.  W.  861;  Smith 
V.  Milwaukee  B.  &  T.  Exch..  91  Wis.  360, 
64  N.  W.  1041,  30  L.  R.  A.  504,  51  Am.  St 
Rep.  912;  Kucera  v.  Merrill  Lbr.  Co.,  91  Wis. 
637,  65  N.  W.  374;  Savage  v.  Third  Ave.  R. 
Co.,  25  Misc.  Rep.  426,  64  N.  Y.  Supp.  932; 
Hall  V.  Cedar  Rapids,  etc,  Ry.,  115  Iowa, 
18,  87  N.  W.  739;  Galveston,  etc,  Ry.  v.  Pow- 
ers, 101  Tex.  161,  105  S.  W.  491,  493 ;  Ongaro 
V.  Twohy,  40  Wash.  03,  94  Pac  916;  John- 
son V.  Connecticut  Co.,  86  Conn.  438,  83  AtL 
530.  On  this  point  this  court,  speaking  by 
Mr.  Justice  Moore,  in  Patty  v.  Salem  Flour- 
ing MUls  Co.,  53  Or.  350,  357,  08  Pac  521, 
lays  down  the  rule  thus:  "The  degree  of 
proof  required  of  a  plaintiff,  wbo,  in  order 
to  obtain  ■  favorable  judgmoit,  mu^  sus- 
tain the  material  issues  Involved,  Is  generally 
classed  us  a  probability.  If,  when  be  rests 
bis  case,  the  facto  which  were  incumbent  up- 
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on  blm  to  establish  epiiear  from  the  evidence 
as  merely  possible,  the  conrt,  upon  motion  of 
the  adverse  party,  should  grant  a  Jik^ment 
of  nonsuit  for  failure  to  prove  a  material  Is- 
sue. When,  however,  after  the  plaintiff  rests 
his  case,  It  aiqpeara  from  his  evidence  that 
the  facts  devolving  upon  him  to  make  mani- 
fest are  quite  probable,  his  cause  has  pass- 
ed the  dangw  point  of  a  nonsuit  and,  t(«eth- 
er  with  the  defendant's  evidence,  If  offered, 
should  be  submitted  to  the  Jury  for  than  to 
determine  the  credibility  of  the  witnesses 
and  the  weight  of  the  testimony  by  compar- 
ing and  considering  the  balancing  piobablU- 
tlea." 

True  enough  the  court,  in  the  presoit  case, 
gave  the  ordinary  Instructions  about  the 
larty  holding  the  affirmative  of  the  Issue  be- 
ing required  to  prove  it  by  a  preponderance 
of  the  evidence;  but  this  Is  not  the  ma^ 
The  measure  of  proof  Uius  correctly  de- 
clared Is  one  tbingf  and  what  Is  to  be  proven 
is  quite  another.  In  the  very  nature  of  af- 
fairs permanency  of  injury,  future  suffer^ 
Ing,  and  the  like  are  problematical  and  spec- 
ulative in  most  cases  other  than  those  where 
loss  of  bodily  members  Is  Involved.  Hence 
the  rule  Is  that  at  least  a  probability  of  such 
elem«it8  of  damage  must  be  shown  to  ex- 
ist To  show  a  mere  possibility  is  but  a  fail- 
ure of  proof.  In  other  words,  the  necessary 
probability  of  future  suffering  may  be  prov- 
en by  a  preponderance  of  the  evidence;  but 
it  Is  not  enough  to  disclose  a  mere  possi- 
bility by  that  measure  of  proof  or  any  other. 
That  would  be  carrying  speculation  too  far 
into  the  realm  of  uncertaiuty. 

[8]  Error  is  assigned  on  the  refusal  of  the 
following  Instruction  requested  by  the  defend- 
ant, which  Is  a  fair  sample  of  several  oth- 
ers he  offered  on  the  same  subject :  "You  are 
further  Instructed  that  it  is  admitted  in  this 
case  on  the  part  of  the  plaintiff  that  she 
was  crossing  Washington  street  in  the  dty 
of  Portland  at  the  time  of  this  accident  be- 
tween Nineteenth  street  and  Trinity  Place, 
or  between  street  crossings,  and  that  It  was 
the  duty  of  the  plaintiff  under  such  circum- 
stances to  exercise  reasonable  care  and  to 
look  and  listen  before  crossing  or  attempt-, 
ing  to  cross  said  street  In  order  that  she 
might  ascertain  whether  vehicles  were  ap- 
proaching, and  that  it  was  the  duty  of  the 
plaintiff  when  crossing  the  street  at  said 
point  to  exercise  the  care  which  any  reason- 
able and  prudent  person  would  exercise  Ip 
eroBslng  the  street  between  intersections." 

It  is  not  believed  that  In  these  modem 
days  of  paved  streets  a  lesser  degree  of  care 
obtains  between  street  intersections  than 
ought  to  be  observed  where  streets  cross 
each  other.  The  rule  might  have  been  dif- 
ferent in  reason  when  streets  were  spanned 
at  intervals  by  crosswalks  leaving  the  re- 
mainder of  the  highway  Impassable  for  pe- 
destrians so  that  footmen  ordinarily  would 
not  be  expected  to  cross  at  any  place  but 


the  crosswalk.  The  rule  falls  with  the  fail- 
ure of  the  reason  where  streets  are  paved  so 
that  pedestrians  may  be  expected  as  of  right 
to  use  any  portion  of  the  thoronghfture.  True 
enoi^h  that,  while  pedestrians  have  a  pref- 
erence on  sidewalks,  still  Oiey  have  at  least 
equal  rights  with  vebleles  in  crossing  or 
traveling  upon  afbet  parts  of  tbe  street  It 
Is  a  duty,  both  of  pedestrians  and  those  in 
charge  of  vehicles,  to  look  and  listen  and 
othemise  exercise  reasonable  prud«ioe  In 
observing  the  approach  of  each  othrar  so  as 
to  avoid  collision^  and  tliis  rule  is  aj^ro- 
priate  at  aU  points  of  the  street  Of  course 
the  concrete  application  of  the  rule  must  de- 
pend upon  the  drcnmstances.  A  greater  de- 
gree of  absolute  care  is  required  on  a  crowd- 
ed thoroughfare  than  on  tlw  comparatively 
vacant  street  of  a  small  country  town;  but 
the  principle  Is  that  in  all  cases  reasmiable 
care  commensurate  with  the  risk  must  be 
exercised  by  those  who  are  likely  to  be  af- 
fected by  the  movements  of  others.  The  in- 
struction requested  was  well  enough  in  re- 
spect to  requiring  the  plaintlfl  to  look  and 
listen;  but  It  Is  open  to  criticism  in  un- 
dertaking to  emphasize  the  circumstance  that 
the  crossliig  was  not  at  an  iut^section  of 
streets.  While  the  rule  announced  by  the 
court  might  have  been  stated  in  greater  de- 
tail, it  is  believed  that  the  law  was  substan- 
tially stated  by  the  language  of  the  diarge: 
"Now,  a  person  Is  bound  to  exercise  all  of 
their  faculties,  and  to  do  those  things  whldi 
the  ordinarily  prudent  person  would  do — 
they  are  required  to  exercise  that  reason- 
able care  which  an  ordinarily  prudent  person 
would  exercise  under  the  existing  circum- 
stances, having  in  view  the  probable  danger 
which  might  come  to  them,  and  that  Is  what 
she  was  required  to  do,  in  crossing  that 
street." 

For  the  reasons  above  given,  however,  the 
Judgment  is  reversed  for  further  proceedings. 

MOORB  and  RAMSEY,  JJ.,  concur. 

BKAN,  J.  (dissenting).  I  am  unable  to 
concur  in  that  part  of  the  foregoing  opinion 
upon  which  the  reversal  is  based  relating  to 
a  refusal  of  the  court  to  give  the  following 
instruction:  "Before  you  are  warranted  in 
allowing  the  plaintiff  any  sum  by  way  of 
compensation  for  any  alleged  permanent  in- 
juries, if  yon  should  come  to  the  question  of 
damages,  you  must  be  reasonably  certain, 
from  a  preponderance  of  the  evidence,  that 
the  plaintiff  has  sustained  pennanrat  injury 
and  disability,  and  it  is  not  enough  that  you 
may  believe  that  a  permanent  injury  is  pos- 
sible." In  my  opinion  this  requested  in- 
struction was  fully  covered  by  the  chaise 
given  by  the  court,  although  not  in  the  exact 
language,  and  precluded  the  Jury  from  Qnd- 
ing  upon  any  issue  on  a  mere  possibility. 

The  court  gave  the  following  instruction, 
among  others  (see  page  176  et  acq.  of  Tran- 
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script):  *^ow,  I  bave  gald  to  yon  that  the 
burd<>n  of  proof  Is  upon  the  plaintiff  to  sat- 
isfy you  by  a  preponderance,  or  outweighing 
of  the  testimony,  tbat  tbe  chauffeur,  JJ- 
bert  J.  Maxsou,  was  negligent,  and  that  that 
negllsence  was  the  proximate  cause  of  the 
injury  which  came  to  her,  and  that  damages 
resulted  therefrom,  and  tbe  amount  of  dam- 
ages, all  of  these  matters,  she  must  estab- 
lish to  your  satisfaction  by  a  preponderance 
or  outweighing  of  the  testimony.  •  «  • 
With  the  exception  of  contributory  negli- 
geace  which  Mr.  Ottenheimer  has  alleged  In 
his  answer,  all  other  matters  in  this  case, 
the  burden  of  proof  Is  apon  Miss  Rugenstein. 
Mow,  you  may  ask  yourselves,  'What  is 
meant  by  the  term  "preponderance  of  proof,'* 
and  in  legal  contemplation,  whenever  a  per- 
son makes  a  statement,  he  has  got  to  prove  it, 
and  bow  does  he  prove  it?*  Well,  he  has  to 
prove  It  by  testimony— by  a  preponderance 
or  outweighing  of  the  testimony — be  tuts  to 
prove  it  by  testimony  which  weighs  tbe  more 
according  to  the  scale  of  probability,  that 
what  be  says  Is  more  satisfactory  to  yon, 
more  probable,  than  the  other  Bid&  We 
don't  argue  for  demonstration — that  Is  not 
possible  in  the  affairs  of  human  mundane, 
but  we  do  argue  tliat  there  ahaU  be  a  pre- 
ponderance, and  we  sometimes  use  a  symbol; 
*  *  *  you  may  liken  tbe  washing  of  tes- 
timony to  an  apothecary's  scale,  one  side 
representing  the  plaintiff,  and  tbe  other  side 
veivesenting  the  defmdant  •  •  •  " 

I  think  the  instruction  given  folly  cover- 
ed tbe  instruction  requested,  and  tliat  the 
charge  could  not  liave  been  Oilsnnderstood  by 
tbe  Jury.  For  that  reason,  I  think  the  Jndg^ 
xaait  should  not  be  reversed. 

<71  Op.  i>  ■« 

WOLF  et  al.  v.  EPPENSTEIN  et  aLt 
(Supreme  Court  of  Oregon.  April  14, 1914.) 

1.  Pabtub  (I  80*)  —  DnnnDAifTa-nJoiNDEB— 
A€Tion  FOB  Rent. 

An  actkm  for  rent  cannot  be  maintained 
axainst  one  who  signs  an  instrument  agreeing  to 
pay  rent.  If  the  lessees  fail  to  pay,  jointly  with 
the  lessees,  if  tbe  sufficiency  of  the  complaint  is 
properly  cnallenged  on  the  ground  of  miajoinder 
of  parties. 

[Ed.  Note.— For  other  cases,  see  Parties.  Cent. 
Dig.  ii  42-ft3,  47,  48,  61 ;  Dec.  Dig.  {  30.*] 

2.  Pabties  (I  75*)— "Defect  of  Pabties"— 
Dehurseb. 

A  "defect  of  parties"  plaiotiff  or  defendant. 
si>ecified  in  L.  O.  L.  i  68,  subd.  4,  as  a  ground 
for  demurrer  to  the  complaint,  means'  that  tbe 
presence  of  other  parties  U  necessary  to  a  com- 
plete determinatioQ  of  tbe  cause,  and  a  demurrer 
on  tliat  ground  must  show  that  the  parties 
are  too  few,  and  name  those  who  should  be 
brought  in. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  H  115.  lie.  167 ;  Dea  Dig.  i  75.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  2.  pp.  1933,  1934;  voL  8,  p.  7631.] 

8.  Parties  (|  75*)— Misjoindeb  of  PAmasB— 
Wajvib  or  Objection. 

Under  U  O.  L.  |  68,  snbds.  4,  6,  providing 
that  defendant  may  demur  to  a  complaint  when 


It  appears  on  its  face  that  there  Is  a  defect  of 
parties  plaintiff  or  defendant,  or  that  several 
causes  of  action  have  twen  improperly  uoited, 
section  71  providing  that,  wheu  any  of  the  mat- 
ters enumerated  do  not  thus  appear,  tbe  objec- 
tion may  be  talcen  by  answer,  and  section  72 
providing  that  it  no  objection  be  taken,  either  by 
demurrer  or  answer,  defendant  ehall  be  deemed 
to  have  waived  the  same,  except  tbe  objection  to 
the  jurisdiction  of  the  court,  or  that  tbe  com- 
plaint does  not  state  facts  eonstitutiog  a  cause 
of  actioD,  unless  tbe  objection  of  miajoinder  of 
parties  is  taken  either  by  demurrer  or  answer 
tbe  defect  is  waived. 

[Ed.  Note.— For  other  cases,  see  Parties,  CenL 
Dig.  H  115,  116, 167 ;  Dec  Dig.  |  76.*] 

4.  Afpeai.  ahd  Ebbob  (i  1010*)— Bktxew— 
Questions  or  Fact. 

On  an  issue,  in  an  action  at  law,  whether  a 
defendant  signed  a  guaranty  subject  to  an  agree- 
ment that  another  guarantor  should  be  secured, 
tbe  finding  of  tbe  trial  court  that  be  did  not  do 
so,  based  on  testimony  that  the  word  "we"  in 
the  contract  was  changed  to  "I"  when  defendant 
signed  it,  is  coDclusive  on  appesL 
[EkL  Note.— For  other  cases,  aea  Appeal  and 

f  1016  *^°^        ^  * 

5.  TBIAL  4M*)— FlHDINOB  BT  COUBI— GOH- 
STBUCnON. 

Where  the  testimony  of  lessees  ai  to  the 
kinds  of  bosiness  carried  on  by  other  tenants, 
relied  on  as  an  eviction,  full;  sustains  tbe  alle- 
gatioDB  of  their  pleading  and  is  not  controverted, 
a  finding  that  the  averments  of  the  pleadlog 
were  wholly  unproven  should  be  regarded  aa  a 
conclusion  of  law  that  the  testimon;  was  insuffi- 
cient to  justify  an  abandonment  on  the  ground  of 
constructive  eviction. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  957-862;  Dec.  Dig.  f  404.«] 

6.  Lahdlobd  and  Tenant  (|  180*)  — Gon- 

STBnCTION  OF  LKA8B— COVENANT  OF  QuiET 

Enjoyment. 

Unless  otherwise  expressly  stipulated,  a 
landlord  demising  real  property  impliedly  cove- 
nants that  the  tenant  shall  not  be  disturbed  in 
tbe  possession  aud  quiet  enjoyment  of  the  prem- 
ises during  the  continuance  of  the  term. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  H  470-481;  Dea  Dig.  | 
130.*] 

7.  Landlobd  and  Tenant  (|  190*)— Rent- 
Eviction  OF  TENANT. 

When  a  tensnt  is  deprived  of  the  enjoyment 
of  tbe  premises  by  the  immoral  act  of  the  land- 
lord, such  conduct  of  the  landlord  is  equivalent 
to  an  eviction,  authorizing  the  vacating  of  the 
property,  and  constituting  a  valid  defense  to  an 
action  for  any  rent  subsequently  accruing. 

lEd.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  CenL  Dig.  {|  765-769;  Dec  Dig.  | 
190."] 

8.  Landlord  and  Tenant  (S  190*)— Rent- 
Eviction  or  Tenant. 

Where  tbe  use  of  adjoining  premises  owned 
by  the  same  landlord  and  occupied  bj  otbf^  ten- 
ants has  not  changed  since  the  commeocement 
of  defendant's  lease,  and  the  landlord  is  not 
shown  to  have  created  a  nuisance  by  leasing  the 
adjoining  premises  for  immoral  purposes,  or  to 
have  connived  with,  or  consented  to,  such  use, 
defendant  is  not  relieved  from  the  payment  of 
rent. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant.  Cent  Dig.  ff  765-768;   Dec.  Dig.  | 

Department  1.  Appeal  from  Circuit  Conr^ 
Hnltnomab  Conn^i  Henry  B.  McOlnn, 
Judge. 
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Action  by  H.  Wolf  and  anotlier  against  A. 
P.  %peiisteln  and  others.  From  a  Judgment 
for  plaintiffs,  defendants  appeal.  Affirmed. 

This  action  was  commenced  March  8,  1913, 
to  recover  money.  The  plaintiffs  H.  Wolf 
and  Marcus  Wolf  on  February  9, 1912,  leased 
for  the  term  of  three  years,  &om  the  first 
of  the  following  month,  a  room  on  the  ground 
floor  designated  as  No.  93  SIsth  street,  In  a 
three-story  building  wtiich  they  owned  in  Port- 
land, Or.,  to  the  defendants  A.  P.  Eppensteln 
and  Fred  N.  Clark  "for  the  purpose  of  con- 
ducting a  liquor  store  to  be  known  as  a  bot- 
tling business" ;  the  lessees  agreeing  to  pay 
therefor,  in  advance,  $250  a  month  for  the 
first  year  and  in  the  same  manner  $300  a 
month  thereafter.  On  a  separate  sheet  of 
paper,  but  attached  to  other  sheets  thereof 
on  which  were  set  forth  the  terms  and  con- 
ditions of  the  lease,  the  defendant  John  Ro> 
metsch  subscribed  his  name  to  a  memoran- 
dum which  reads:  "In  consideration  of  one 
dollar  ($1.00)  this  day  paid  by  H.  Wolf  and 
Marcus  Wolf,  the  receipt  of  which  is  hereby 
acknowledged,  and  the  further  consideration 
of  H.  Wolf  and  Marcus  Wolf  this  day  execut- 
ing the  foregoing  lease  to  A.  P.  Eppenstein 
and  Fred  N.  Clark  (we)  I,  the  undersigned, 
do  hereby  guarantee  that  the  said  A.  P.  Ei>- 
penstein  and  Fred  N.  Clark  will  carry  out  the 
terms  provided  In  said  lease  and  pay  the 
rent  to  the  said  parties  of  the  first  part,  as 
provided  In  said  lease,  but  should  the  said 
R  P.  Eppensteln  and  Fred  N.  Clark;  the 
parties  of  the  second  part  In  said  lease,  fail 
or  refuse  to  pay  the  rent  as  provided  In  said 
lease  for  any  reason  whatever  (we)  I  hereby 
guarantee  and  agree  to  assume  the  payment 
of  tbe  rent  npon  the  premises  from  the  time 
of  said  failure,  and  agree  to  guarantee  to  pay 
the  same  to  the  said  parties  of  the  first  part 
when  It  becomes  due,  promptly  according  to 
the  terms  of  said  lease."  When  the  demise 
was  consummated,  and  at  all  the  times  men- 
tioned herein,  the  plaintiffs  bad  a  tenant 
who  occupied  as  a  restrauant  a  room  adjoin- 
ing that  leased  to  the  defendants.  Tbe  plain- 
tiffs had  also  let  the  second  story  of  their 
building  to  be  used  as  anoOier  restaurant, 
and  the  third  story  they  had  leased  to  be 
occupied  by  roomers.  Pnrsnant  to  the  terms 
of  their  lease^  Eppraist^  and  Oark,  at  the 
time  spedfled,  took  poasesdon  of  No.  93  Sixth 
street,  wMch  premises  they  held  until  March 
19, 19i2,  when,  with  others,  they  incorporat- 
ed the  Keystone  Liquor  (Company,  under 
which  name  tbe  bnrtness  was  thereafter  con- 
ducted. That  corporation  by  Eppensteln, 
wlthovt  Indicating  bU  agency.  Issued  to  plain- 
tiffs checks  for  tbe  payment  at  the  rent  aa 
Installments  thereof  severally  matured.  Tb.e 
bottling  business  proving  unprofitable,  tbe 
plaintiffs,  upon  Information  thereof,  reduced 
the  rent  for  August  and  September,  1912,  to 
$200  a  month.  With  such  exceptltms  the  stlp- 
nlated  rent  was  otherwise  paid  to  January  1, 
1913i  when  the  premises  were  vacated  by 


I  Eppensteln  and  Clark,  who  left  the  key  to 
the  door  with  tbe  plaintiffs. 

The  complaint  herein  alleges  In  substance 
the  making  of  the  lease,  tbe  signing  of  the 
guaranty,  upon  a  consideration,  tbe  breach 
in  the  performance  of  the  contract,  the  de- 
mand upon  Eppensteln  and  Clark  to  pay  the 
installments  of  the  rent,  and  their  refusal 
to  comply  therewith.  Judgment  Is  demanded 
from  the  defendants  and  each  of  them  for 
?250,  with  Interest  from  January  1,  1913,  a 
like  sum,  with  Interest,  from  February  Ist 
of  that  year,  and  $300,  with  Interest,  from 
the  first  of  the  succeeding  month. 

The  answer  of  Eppensteln  and  Clark  ad- 
mits the  making  of  the  tease,  denies  the  oth- 
er material  avennents  of  the  complaint,  and 
for  a  separate  defense  alleges  tbe  surrender 
of  the  premises  March  18,  1912,  to  the  Key- 
stone Liquor  Company,  and  that  the  plain- 
tiff, being  notified  thereof,  made  no  demand 
thereafter  upon  them  for  the  payment  of 
the  rent  whereby  they  are  released  from  any 
and  all  obligations  arising  out  of  the  written 
contract  For  a  further  defense,  the  execu- 
tion of  the  lease  Is  alleged,  and  It  Is  averred 
that  the  plaintiffs  thereby  undertook  tbat 
these  defendants  and  their  successor  In  Inter- 
est should  have  the  peaceable  and  quiet  pos- 
session of  the  demised  premises,  in  order  tiiat 
they  might  conduct  therdn  a  legitimate  busi- 
ness in  the  sale  of  wines  and  liquors  to  the 
family  trade,  to  maintain  which  succ^fullylt 
was  necessary  that  tbey  should  receive  the  pat- 
ronage of  respectable  persons ;  that  plaintiffs, 
well  knowing  these  facts,  and  In  violation  of 
their  duty,  rented  a  part  of  the  building  ad- 
joining room  No.  93  to  be  used  as  a  notorious 
saloon  and  caf€ ;  that  they  leased  the  second 
story  for  a  restaurant  conducted  by  Chinese  or 
Japanese;  that  tbey  rented  tbe  third  story 
to  women  who  with  their  knowledge  and  con- 
sent used  the  premises  as  a  house  of  111  fame ; 
that  all  the  places  last  named  were  so  con- 
ducted with  the  knowledge  and  consent  of 
the  plaintiffs;  that  numerous  police  raids 
were  made  at  such  places  and  persons  of  ill 
repute  and  bad  character  were  arrested  tbere- 
at  and  notices  thereof  were  published  In  the 
city  newsiwpers.  by  means  of  which  the  Inilld- 
ing  i^erred,  Including  Its  location,  became 
known  as  a  resort  of  pawns  oigaged  In  vio- 
lating the  laws  of  the  state  and  the  munici- 
pality; that  all  of  sudi  acts  were  withont 
the  consent  and  against  the  objections  of 
these  defendants  and  their  sueoessor  In  inters 
est,  who,  relying  upon  tbe  covenants  of  tbe 
lease,  invested  lai!ge  sums  of  money  in  fix- 
tures, etc ;  that,  by  reason  of  tbe  acts  of  the 
plaintiffs  and  their  other  tenants,  respectable 
people,  with  whom  these  defendants  expected 
and  desired  to  transact  boslne^  refused  to 
visit  their  premises  or  to  deal  with  them,  be- 
cause of  the  bad  reputation  of  the  bnlldlng 
and  of  the  ill  repute  of  the  persona  men- 
tioned ;  that  these  tefendants  and  their  aoe- 
cessor  In  interest  noUfled  the  plaintiflfe  of 
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the  condltloD  and  reputation  of  tbe  building, 
and  because  of  tlielr  failure  to  correct  tlie 
evils  complained  of  No.  93  Sixth  street  was 
abandoned  January  1,  1913;  and  that,  by 
reason  of  the  breach  of  the  covenant  of  quiet 
and  peaceful  enjoyment  of  tbe  leased  prem- 
ises In  the  particulars  ^pedfled,  these  defend- 
ants and  their  successor  in  interest  have  been 
damaged  in  the  sum  of  $10,000,  for  which 
Judgment  Is  demanded. 

The  defendant  John  Rometsch  separately 
answered,  denying  the  averments  of  the  com- 
plaint, and  for  a  further  defense  alleging  in 
substance  that  he  subscribed  his  name  to  tbe 
guaranty  pursuant  to  an  agreement  that  an- 
other gnarantor  would  also  be  secured,  of 
which  fticts  the  plalntlffa  had  notice;  that. 
In  the  absence  of  any  other  guarantor,  the 
defendants  Eppensteln  and  Clark,  without 
his  knowledge  or  consent,  delivered  the  writ- 
ing to  the  plaintiffs,  surrendered  the  posses- 
sion of  the  room  to  the  Keystone  Liquor  Com- 
pany, to  which  corporation  the  plaintiffs  at- 
torned, and  also  abandoned  the  premises; 
and  that,  by  reason  of  such  facts,  the  plain- 
tiffs ought  not  to  be  allowed  to  allege  that 
be  guaranteed  the  payment  of  any  part  of 
the  stipulated  rent  The  prayer  for  Judgment 
Is  that  the  action  be  dismissed  as  to  him. 

The  replies  put  in  issue  tbe  allegations  of 
new  matter  in  the  several  answers,  upon 
which  issnes  the  cause  was  tried  without  a 
jury,  and,  from  the  testimony  received,  find- 
ings of  fact  were  made  according  to  the  aver- 
ments of  the  complaint,  and  to  the  effect 
that  the  averments  of  the  answer  of  Eppeu- 
steln  and  Clark  were  wholly  unproved ;  tliat 
there  was  not  sufficient  evidence  adduced  to 
establish  the  eviction  of  these  tenants;  and 
that  the  lease  was  still  subsisting,  and  Its 
terms  had  not  been  vi(^ated  by  the  plaintiffs. 
The  court  further  found  that  the  allegations 
of  the  answer  of  Rometsch  were  not  sub- 
stantiated, and  that,  prior  to  the  commence- 
ment of  this  suit,  the  plaintiffs  had  demand- 
ed from  the  other  defendants  the  sum  of 
money  alleged  to  be  due.  As  conclusions  of 
law  It  was  determined  that  plaintiffs  were 
entitled  to  a  recovery  of  the  sums  prayed 
for  In  the  complaint  A  Judgment  having 
been  rendered  In  accordance  therewith,  the 
defendants  appeaL 

Ed  Hendenhall,  S.  Dresser,  and  W.  T. 
Hume,  all  of  Portland,  for  appellants.  H.  K. 
Sai^nt  of  Portland  <Alex  Sweek,  Seneca 
Touts,  and  J.  F.  Shelton,  all  of  Portland,  on 
tbe  brief),  for  respondents. 

MOORE;  J.  (after  stating  the  facts  as 
above).  [1]  No  demurrer  to  tbe  complaint 
was  interposed,  and  hence  that  pleading  was 
not  challenged  on  the  ground  of  misjoinder  of 
parties  or  of  causes  of  action.  Nor  was  any 
motion  made  to  require  the  plaintiffs  to  elect 
as  to  whether  they  would  proceed  against 
tbe  principals  or  the  guarantor.  In  Tyler  t. 
Trustees  of  Tualatin  Academy,  14  Or.  48S, 
140  P.— 18 


13  Pac  329,  it  was  held  that  in  a  contract 
of  guaranty,  the  liability  of  the  principal  and 
that  of  the  guarantor  was  several,  and  they 
could  not  be  Joined  as  parties  to  the  same  ac- 
tion. In  Bowen  v.  Clarke,  25  Or.  692,  37  Pac. 
74,  In  a  demise  under  seal  V.  Basche,  one  of 
the  persons  named  in  tbe  contract  as  a  lessee, 
wrote  after  his  name  the  word  "surety."  In 
an  action  by  the  landlord  against  the  lessees, 
it  was  Insisted  that  the  term  "surety,"  as 
thus  employed,  made  tbe  defendant  vho 
adopted  the  word  of  limitation,  a  guarantor 
who  could  not  be  Joined  with  the  other  les- 
sees. In  deciding  that  case  Mr.  Justice  Bean, 
referring  to  the  Inquiry  proposed  and  to  the 
defendant  named,  says:  "The  principal  qaes- 
tlon  presented  is  whether  the  defendant  P. 
Basdie  can  be  sued  Jointly  with  the  other  de- 
fendants, the  solution  of  which  depends  upon 
whether  his  undertaking  is  original  or  col- 
lateral. If  his  contract  Is  collateral,  and  one 
of  guaranty  only,  his  liability  and  that  of 
his  principals  is  several,  and  cannot  be  en- 
forced by  a  Joint  action."  Further  In  the 
opinion,  in  adverting  to  the  limiting  word 
so  used,  It  is  observed:  "When  the  under- 
taking of  the  surety  Is  not  for  a  direct  per- 
formance by  himself,  bnt  only  that  his  prin- 
cipal shall  perform,  and  that  he  will  be 
bound  in  case  of  default,  his  undertaking  Is 
not  original,  but  collateral,  and  therefore  his 
liability  depends  upon  the  terms  of  his  con- 
tract and  not  upon  the  character  in  which 
he  may  execute  it  Now  In  this  case  the 
lease  was  executed  by  all  the  parties,  at  the 
same  time,  upon  the  same  consideration,  and 
for  the  same  purpose,  and  the  undertaking 
of  the  appellant  is  not  made  conditional  or 
dependent  upon  the  default  of  the  other 
defendants,  but  Is  an  original,  unconditional 
undertaking  for  a  direct  performance  on  his 
part  It  is  plain,  therefore,  within  the  rule 
stated,  that  his  contract  is  not  one  of  guaran- 
ty, or  an  agreement  to  answer  for  the  debt 
default  or  miscarriage  of  another,  but  that 
of  a  Joint  obligation  as  to  the  plaintiff  and. 
as  a  consequence,  may  be  declared  upon  as 
such." 

An  examination  of  the  writing  to  which 
Rometsch  subscribed  his  name,  a  copy  of 
which  is  hereinbefore  set  forth,  will  show 
tliat  it  is  a  collateral  engagem»it  to  answer 
for  the  default  of  the  principals,  E^penstelo 
and  Clark,  upon  their  failure  faithfully  to 
perform  the  terms  of  tbe  agreement  If  the 
sufficiency  of  the  complaint  herein  had  been 
properly  challenged  on  the  ground  suggested, 
the  action  as  instituted  could  not  have  been 
maintained  as  against  Rometsch.  Thus  in 
Vlrden  v.  EUlsworth,  IQ  Ind.  144,  a  demise 
was  executed  by  tbe  landlord  to  Ford,  where- 
Dpon  Virden  subscribed  his  name  to  an  in- 
dorsement on  the  lease  as  follows:  "For 
value  received,  I  guaranty  the  payment  of 
the  rent  stipulated  by  said  Ford,  In  case 
of  nonpayment  by  bim."  In  an  action  to  re- 
cover the  rent  Virden  was  made  a  party  and 
donurred  to  the  declaration  on  the  grounds 
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of  misjotoder  of  parties  and  of  causes  of  ac- 
tion. The  demurrer  was  overruled,  and,  judg- 
ment having  been  rendered"  as  prayed  for  by 
the  complainant,  the  action  of  the  lower  court 
was  reversed.  The  Supreme  Court  holding 
that  the  undertaking  of  the  guarantor  was 
distinct  from  that  of  the  principal  and  col- 
lateral thereto,  for  which  reason  there  was  a 
misjoinder  as  stated.  To  the  samei  effect  is 
the  case  of  Cross  v.  Ballard,  46  Vt  415.  It 
was  there  insisted  that  the  defendants,  Blake 
and  Baker,  having  Joined  with  the  defend- 
ant Ballard,  the  lessee.  In  all  their  pleas, 
were  estopped  and  could  not  claim  that  the 
memorandum  at  the  bottom  of  the  lease  to 
which  they  subscribed  their  names,  to  wit, 
"For  the  payment  of  said  contract  being  ful- 
filled on  the  part  of  said  J.  N.  Ballard,  we 
the  undersigned  will  become  responsible," 
rendered  them  guarantors.  The  court,  in  re- 
ferring to  the  memorandum  adverted  to, 
said:  "This  is  an  Independent  guaranty,  col- 
lateral to  the  principal  contract,  and  does  not 
render  Blake  and  Baker  Joint  contractors 
with  Ballard."  A  Judgment  against  all  of  the 
defendants  was  reversed  as  against  the  guar- 
antors and  alBrmed  as  to  the  principal.  In 
that  case  it  would  se«m  that  the  declaration 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action  as  against  the  guarantors, 
though  the  sufficiency  of  that  pleading  does 
not  appear  to  have  been  challenged  in  the 
trial  court. 

[2, 3]  Under  the  statute  prescribing  the 
rule  of  practice  in  Oregon,  a  defendant  may 
demur  to  a  complaint  when  It  appears  upon 
the  face  thereof  that  there  Is  a  defect  of  par- 
ties plaintiff  or  defendant,  or  that  several 
causes  of  action  have  been  improperly  united. 
L.  O.  L.  §  68,  subds.  4  and  5.  When  any  of 
the  matters  so  enumerated  do  not  thus  ap- 
pear, the  objection  may  be  taken  by  answer. 
Id.  S  71.  If  no  objection  be  taken,  either 
by  demurrer  or  answer,  the  defendant  shall 
be  deemed  to  have  waived  the  same,  except- 
ing only  the  objection  to  the  jurisdiction  of 
the  court,  and  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause 
of  action..  Id.  %  72. 

A  defect  as  to  parties  plaintiff  or  defend- 
ant, as  specified  In  subdivision  4  of  section 
68,  L.  O.  L.,  means  that  the  presence  of  other 
parties  Is  necessary  to  a  complete  determina- 
tion of  the  cause.  A  demurrer  Interposed  on 
that  ground  must  show  that  the  parties  are 
too  few  and  name  those  who  should  be 
brought  In.  The  clause  of  the  statute  last 
referred  to  relates  to  a  nonjoinder  and  not  a 
misjoinder.  Cohen  v.  Ottenheimer,  13  Or. 
'220,  10  Pac.  20;  Tleman  v.  Sachs,  52  Or.  560, 
08  Pac.  163;  Powell  v.  Dayton,  etc.,  R.  R.  Co., 
13  Or.  446,  11  Pac.  222;  State  ex  rel.  v.  Met- 
Kchau,  32  Or.  372,  48  Pac.  791,  53  Pac.  1071, 
41  L.  R.  A.  692.  Unless  the  objection  on  the 
jrround  of  a  misjoinder  Is  either  taken  by  a 
demurrer  or  answer  in  the  court  below,  the 
defect  ts  waived.  Osborn  v,  Logus,  28  Or. 
3(312,  37  Pac.  406,  38  Pac.  190,  42  Pac.  097; 


Bohn  V.  Wilson,  53  Or.  490,  101  Pac  202; 
In- re  Young's  Estate,  68  Or.  120,  126  Pac 

992. 

As  the  name  of  Rometsch  appeared  on  the 
face  of  the  complaint,  and  by  reason  thereof 
a  demurrer  would  not  lie,  in  consequence  of 
there  being  too  many  jiartles,  the  defect  could 
have  been  called  to  the  attention  of  the  trial 
court  by  an  answer,  but,  the  sufficiency  of  the 
initiatory  pleading  not  having  been  challeng- 
ed in  any  manner,  the  defects  adverted  to 
were  waived. 

[4]  John  Rometsch,  as  a  witness,  testified 
that  he  signed  the  guaranty  pursuant  to  an 
agreement  with  the  other  parties  to  this  ac- 
tion that  another  guarantor  would  also  be 
secured;  that,  after  he  had  subscribed  his 
name  to  the  writing,  the  words  "we"  were 
changed  to  'T'  without  bis  knowledge  or  con- 
sent His  sworn  declarations  in  these  par- 
ticulars appear  Inferentlally  to  be  corroborat- 
ed from  tbe  circumstance  that  there  was  re- 
ceived in  evidence  a  duplicate  copy  of  tbe 
lease  on  which  all  the  names  of  tbe  parties 
are  appended,  and  no  alterations  appear 
to  have  been  made. 

Simon  Wolf,  as  a  witness  for  plaintiffs,  tee- 
tified  that  he  was  present  when  tbe  lease  was 
executed,  and,  after  detailing  tbe  conversa- 
tion relating  to  the  consummation  of  the 
contract,  he  in  answer  to  the  inquiry,  "Now, 
when  was  that  *I'  written  over  the  word 
'we'?"  replied,  "That  was  changed  there  when 
Mr.  Rometsch  pnt  his  name  at  the  bottom  of 
this  agreement." 

The  finding  of  the  court  la  In  accordance 
with  the  testimony  last  given  In  respect  to 
this  branch  of  the  case,  and,  as  such  coudn- 
slons  of  fact  in  the  trial  of  an  action  at  law 
without  a  jury  is  predicated  upon  proper  evi- 
dence, it  is  conclusive  of  the  matter.  Wil- 
liams V.  Galllck,  11  Or.  337,  3  Pac  469;  Llebe 
V.  Nlcolal,  30  Or.  364,  48  Pac  172;  Gorman 
V.  McOowan,  44  Or.  597,  76  Pac  769,  and 
note.  Other  findings  of  fact  upon  subordi- 
nate issues  are  also  supported  by  testlmonj^, 
reasonable  inferences,  and  preaamptloDs, 
thereby  rendering  siicta  conclusions  likewise 
controlling. 

[S]  The  remaining  question  is  whether  or 
not  the  action  of  tbe  plaintiffs  in  respect  to 
the  maintenance  of  alleged  nuisances  In  and 
about  the  demised  premises  authorized  Ep- 
penstein  aud  Clark  to  abandon  their  contract 
on  the  theory  that  the  conduct  of  their  land- 
lords was  equivalent  to  a  constructive  evic- 
tion. The  testiniouy  of  the  lessees,  as  to  the 
kinds  of  business  couducted  by  other  tenants 
who  occupied  parts  of  the  plaintiffs'  build- 
ing and  the  bad  reputation  of  such  places, 
whereby  the  expectations  of  these  defendants 
to  secure  a  successful  trade  were  thwarted, 
fully  support  the  averments  of  their  answer. 
Their  sworn  declarations  and  those  of  thdr 
witnesses  In  these  particulars  were  not  con- 
troverted by  any  testimony  given  by  or  on 
behalf  of  the  plaintiffs.  It  Is  believed  that 
the  findings  of  fact  in  substance  that  tbe 
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arerments  of  the  answer  witb  res{>ect  to  the 
matters  now  under  consideration  were  whol- 
ly unproven  should  be  regarded  rather  as  a 
ooucliision  of  law  and  to  the  effect  that  the 
testimony  given  by  the  defendants'  witnesses 
was  insufficient  to  justify  an  abandonment  of 
the  leased  premises  on  the  ground  of  a  con- 
structive eviction. 

[I]  No  changes  were  made  in  the  occupa- 
tion of  any  part  of  the  building  or  in  the 
business  pursuits  of  any  of  the  other  tenants 
after  Et>pensteln  and  Clark  entered  the  prem- 
ises'under  their  lease;  and,  such  being  the 
case,  are  the  plaintiffs  responsible  for  the 
conduct  of  other  tenants  or  the  bad  reputa- 
tion of  their  places  of  business  when  no  tes- 
timony was  ^ven  to  show  that  any  part  of 
the  buUdlDg  was  leased  for  immoral  pur- 
poses or  that  the  plaintiffs  consented  to  or 
connived  at  the  transaction  of  any  perform- 
ance involving  moral  turpitude?  Unless  other- 
wise expressly  stipulated,  the  landlord,  by  de- 
vising real  property.  Impliedly  covenants  that 
the  tenant  shall  not  be  disturbed  In  the  pos- 
session and  quiet  enjoyment  of  the  premises 
during  the  continuance  of  the  term.  Tyler's 
Landlord  and  Tenant  (9th  Ed.)  S  304.  This 
author  in  the  following  section  says:  "This 
covenant,  whether  expressed  or  Implied, 
means  that  the  tenant  shall  not  be  evicted  or 
disturbed  by  the  lessor,  or  by  persons  deriv- 
ing title  from  him,  or  by  virtue  of  a  title  par- 
amount to  his,  and  implies  no  warranty 
against  the  acts  of  strangers." 

[7]  When  a  tenant  is  deprived  of  the  en- 
joyment of  demised  premises  by  the  immoral 
act  of  the  landlord,  such  conduct  on  the  part 
of  the  lessor  Is  equivalent  to  an  eviction,  au- 
thorizing the  lessee  to  vacate  the  real  prop- 
erty, and  constituting  a  valid  defense  to  an 
action  against  him  for  the  recovery  of  any 
rent  subsequently  accruing.  Dyett  v.  Pen- 
dleton, 8  Cow.  (N.  y.)  727.  In  that  case  apart- 
ments In  a  building  having  been  leased  and 
possession  thereof  taken  by  the  lessee,  the 
landlord  thereafter,  brought  into  another 
room,  under  the  same  roof,  lewd  women 
whose  notse  and  disturbance  at  night  caused 
the  lessee  and  his  fomlly  to  vacate  the  de- 
mised premises;  and  It  was  held  that  the 
evidence  of  the  moral  turpitude  was  sufficient 
to  be  submitted  to  the  Jury  under  a  plea  of 
eviction  by  the  landlord  in  an  answer  to  a 
declaration  for  rent,  and  that,  based  upon 
such  evidence.,  the  Jury  might  find  the  plea 
was  true  whereby  the  lessor  would  be  debar- 
red from  his  rent,  the  same  as  an  actual  and 
physical  entry  by  the  latter  and  the  expul- 
sion of  the  tenant.  The  rule  thus  adopted 
has  In  some  Instances  been  declared  to  con- 
stitute an  "extreme  case,"  and  the  legal  prin- 
ciple 80  announced  has  been  modified  by  some 
courts.  It  is  difficult  to  assign  a  reasonable 
ground  for  overturning  or  modifying  in  any 
manner  that  decision,  the  Justice  of  which 
would  seem  to  commend  it  to  all  vtrtuons 
persons. 


[t]  The  rule  to  be  extracted  from  the  prin- 
cipal case  would  seem  to  be  that  when  a 
landlord  demises  a  room  for  a  laudable  pur- 
pose, and  thereafter  leases  another  room  in 
the  same  building,  and  the  business  conduct- 
ed in  the  latter  apartment  so  disturbs  the 
use  and  occupation  of  the  teuant  of  the  oth- 
er room  as  to  render  It  practically  unavail- 
able for  the  purpose  for  which  it  was  leased, 
he  may,  in  consequence  of  a  breach  of  the 
implied  covenant  of  quiet  enjoyment,  vacate 
the  premises,  and  his  abandonment  will  be 
construed  to  be  a  constructive  eviction,  re- 
lieving hln^from  the  obligation  thereafter  to 
pay  rent,  and  alsa  entitling  him  to  damages 
sustained  by'reanon  of  such  Infraction  of  the 
agreement  HalUgan  v.  Wade,  21  111.  470,  74 
Am.  Dec.  108;  Wade  v.  Herndl,  127  Wis.  544, 
107  N.  W.  4,  6  L.  R.  A.  (N.  S.)  855,  7  Ann. 
Cas.  591;  Lay  v.  Bennett,  4  Colo.  App.  252. 
35  Pac.  748;  Mllheim  v.  Baxter,  46  Colo.  155. 
103  Pac.  376,  133  Am.  8t  Rep.  50;  Duff  v. 
Harf  (Com.  PI.)  16  N.  T.  Supp.  163.  In  an 
action  for  the  recovery  of  rent,  If  it  appears 
that  the  teuant  moved  from  the  demised 
premises  because  a  house  of  111  fame  is  con- 
ducted in  a  part  of  the  same  building,  he 
must,  in  order  to  escape  the  payment  of  rent. 
In  an  action  for  the  recovery  thereof,  show  • 
that  the  landlord  created  the  nuisance  by 
leasing  a  part  of  the  premises  for  Immoral 
purposes,  or  that  such  practice  existed  by  his 
connivance  and  with  his  consent.  Cougle  v. 
Densraore,  67  111.  App.  591;  Oilhooley  v. 
Washington,  4  N.  T.  217;  Townsend  v.  Gll- 
sey,  1  Sweeny  (N.  Y.)  155. 

The  evidence  in  the  case  at  bar  does  not 
show  that  plaintiffs  leased  the  other  rooms  Id 
their  bvildlng  for  illegal  purposes,  or  that 
any  business  Involving  moral  turpitude  was 
conducted  therein  with  their  connivance  or 
consent 

Such  being  the  case,  the  conclusion  reached 
by  the  trial  court,  and  the  Judgment  based 
theron  should  be  affirmed;  and  it  is  so  or- 
dered. 

McBRIDE,  C.  J.,  and  BURNETT  and 
RAMS£Y,  JJ.,  concur. 


(70  Or.  170V 
LEONARD  et  al.  v.  WALKER  et  al. 

(Supreme  Court  of  Oregon.    April  14.  1914.) 

1.  Partition  (§  78*)— Suits— Mode  of  Actu- 
al Partition— Statutory  Provisions. 
Under  L.  O.  L.  {  443,  providing  that  in 
makinff  partition,  the  referees  shall  divide  the 
property  and  allot  the  portions  to  the  respec- 
tive parties,  quality  and  quantity  considered, 
and  section  444.  authorizing  the  court  to  con- 
firm or  set  aside  the  report  in  whole  or  in  part, 
it  is  the  duty  of  the.  referees  to  apportion  the 
land  in  value  according  to  the  respective  inter- 
ests, without  regard  to  the  acreage,  and,  when 
this  is  not  done,  the  report  should  be  set  aside. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  SS  205-273;  Dec.  Dig.  «  78.»] 
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2.  PjkBTmoN  (I  78*)— Suits— MODB  op  Actu- 
al Partition — Equality  of  Value. 

Id  a  Buit  for  partition,  a  decree  giving  to 
the  parties  acreage  substantially  in  proportion 
to  their  respective  sbarea.  but  giving  to  parties 
who  are  entitled  to  one-fifth  each,  respectively, 
land  worth  $3,129.  $3,425.  92.958.40,  and  to  a 
party  entitled  to  two-fiftba  land  worth  93384.50. 
18  reversible  error. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Ceot  Dig.  H  265-2ra;  Dec  Dig.  i  78.*] 

Department  2.  Appeal  from  Circalt  Court, 
Multnomah  County ;  Henry  E.  McGinn, 
Judge. 

Suit  by  America  Ann  Catherine  Leonard 
and  anoUier  against  James  P.  -Walker  and 
otberB.  From  the  decree,  defendants  John 
P.  Leonard  and  wife  appeaL   Reversed  and 

remanded. 

This  iB  a  suit  to  partition  the  real  estate 
of  John  Leonard,  deceased,  consisting  of 
many  tracts  of  low  land  adjacent  to  lakes 
and  the  Willamette  slougb  In  Multnomah 
county,  Or.,  between  the  following  named 
heirs  and  the  widow:  The  widow  is  entitled 
to  a  life  interest  In  half  the  real  estate,  Me- 
linda  K.  Walker  to  one-fifth  of  the  remain- 
ing real  estate,  Anna  Gilllhan,  one-flfth,  An- 
drew I^nard,  one-flfth,  and  John  P.  Leon- 
ard, one-flfth  in  his  own  right,  and  also  the 
one-flfth  interest  of  Geo.  W.  Leonard.  The 
court  adjudged  the  interests  of  each  of  the 
heirs  as  above  mentioned,  and  appointed 
viewers  to  partition  the  land  between  the 
tenants  in  common,  namely,  Alex  Bonser,  P. 
A.  Frakes,  and  G.  A.  Taylor,  who  made  par- 
tition and  reported  the  same  to  the  court, 
from  the  decree  of  the  court  confirming  which 
John  P.  Leonard  appeals. 

Prank  Schlegel.  of  Portland,  for  appel- 
lants.  Bert  E.  Haney,  of  Portland  {Joseph 
&  Haney.  of  Portland,  on  the  brief)  for  re- 
spondents. 

EAEIN.  J.  [1]  No  question  is  made  as  to 
the  portion  allotted  to  the  widow,  and  we 
have  only  to  do  vrfth  the  effect  of  the  parti- 
tion by  the  referees  among  the  four  children. 
Section  443,  L.  O.  L.,  provides;  "In  making 
the  partition,  the  referees  shall  divide  the 
property,  and  allot  the  several  portions  there- 
of to  the  respective  parties,  quality  and  quan- 
tity relatively  considered.  *  •  • "  Section 
444  provides :  "The  court  may  confirm  or  set 
aside  tlie  report  In  whole  or  In  part,  and  if 
necessary  appoint  new  referees" — that  Is,  the 
allotment  most  be  of  the  several  portions  to 
the  respective  parties,  quality  and  quantity 
relatively  considered,  and  to  each  equal  val- 
ues according  to  their  respective  shares.  If 
not  so  done,  the  court  may  not  confirm  the  re- 
port, but  may  set  it  aside.  It  is  said  to  be 
a  fundamental  rule  In  partition  that  the  own- 
ers in  common  shall  become  owners  In  sever- 
alty in  exact  proportion  in  value  to  their  re- 
spective Interests  rather  than  with  regard  to 
the  equality  of  area;  and,  where  the  equi- 
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ties  require  it,  the  parties  are  entitled  to 
have  tho  actual  value  ascertained.  21  Am. 
&  Eng.  Enc.  1164.  It  la  held  that  It  is  not 
necessary  that  the  referees  shall  make  a  di- 
vision In  exact  equality  as  to  quantity,  but 
they  must  so  make  the  dlvlalon  that  eadi 
party  will  receive  his  proportionate  sbaie 
in  value.  15  PL  ft  Fr.  816;  Stannard  v. 
Sperry,  66  Conn.  541. 16  AtL  261.  It  Is  rare- 
ly poaedble  to  allot  to  eadi  an  equal  area*  la 
sucb  a  case;  the  ultimate  duty  of  tlie  view- 
ers being  to  make  partition  proportionately, 
quality  and  quantity  considered,  as  nearly 
equal  In  value  as  practical,  and,  If  necessary, 
require  compensation  by  any  party  recelvli»g 
an  allotment  the  value  of  which  is  In  exeea 
of  his  share,  payable  to  the  party  who  Is  re- 
ceiving an  alhitment  leas  in  value  than  Us 
share.  The  interest  may  be  thus  equalized 
Mfhea  it  Is  impossible  so  to  do  otherwise.  30 
Cyc  261.  The  law  contemplates  that  each 
shall  receive  the  full  value  of  his  share  aa 
determined  by  the  decree  appointing  the  view- 
ers. 

[2]  In  this  case  the  referees  made  little 
effort  to  determine  values.  At  the  time  of 
giving  their  evidence  on  this  trial  they  ven- 
tured some  opinion  as  to  values,  but  nothing 
definite.  Frakes  said  that  be  did  not  think 
he  could  make  any  fairer  distribution;  that 
he  did  his  duty  as  far  aa  he  knew  bow. 
Their  report  filed  with  the  court  makes  no 
reference  to  values,  but  assigns  certain  acre- 
age to  each  of  the  claimants.  In  giving  their 
testimony  Frakes  and  Taylor  seem  to  ac- 
quiesce in  Bonser's  valuation  as  given  in  the 
trial.  The  effort  seems  to  have  been  to  ap- 
portion the  acreage,  namely,  J.  P.  Leonard 
was  given  134.86  acres,  Mrs.  Walker,  63  acres, 
Mrs.  Gilllhan  67  acres,  and  Andrew  Leonard 
83.4  acres.  There  were  practically  three 
classes  of  land  involved.  The  land  east  of 
Willamette  slough  about  the  lakes  Is  varions- 
]y  valued  by  witnesses  from  $35  to  $90  per 
acre,  some  of  <t  being  put  as  low  as  $10  to 
$2S  per  acre,  'xhat  west  of  the  slough  in  the 
Jackson  donation  land  claim,  and  that  In 
section  36,  Is  valued  from  $75  to  $150  per 
acre;  apparently  all  being  classed  as  land 
of  the  same  value.  The  40  acres  on  the  hill, 
in  section  33,  township  3  north,  range  2  west, 
were  estimated  at  from  $17.50  to  $25  per 
acre.  The  witnesses  differ  widely  as  to  these 
values,  so  that  we  cannot  determine  which  is 
right,  nor  is  it  our  province  to  so  decide. 
Their  testimony  as  to  the  classification  does 
not  vary  so  much.  The  statute  requires  the 
referees  to  make  a  report  of  their  proceed- 
ings, 8i>ecifying  therein  the  manner  of  execut- 
ing the  trust,  which  was  not  done  In  this 
case.  Taking  witness  Faquet'a  valuation  as 
a  fair  standard  by  wbidi  to  compare  the  al- 
lotments— and  it  seems  to  be  very  impartial 
— we  have:  Mellnda  Walker,  40  acres,  In 
section  32,  at  $35  an  acre,  23  acres,  hi  sec- 
tion 36,  at  $75,  making  a  total  of  $3,125: 
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Mrs.  Giltlban,  40  acres,  In  sectloD  32,  $35  an 
acre,  and  27  acres  In  aectlOD  30,  at  $75,  total- 
ing $3,425;  Andrew  Leonard  22.66  acres.  In 
■ectloDs  28  and  33,  at  $15  per  acre.  88.74 
acres  in  section  32.  at  $25,  and  22  acres,  in 
section  30,  at  $75,  making  a  total  of  $2,95&- 
40;  and  J.  P.  Leonard,  40  acres.  In  section 
SO,  at  $15  per  acre,  40  acres  In  Mid  section, 
at  $36,  14.46  acres  In  the  Jackson  donation 
land  claim  at  $75,  and  40  acres.  In  section 
S3,  at  $20,  wItU  a  total  of  $3,884.50.  Thus 
J.  P.  Leonard's  allotment  is  $3,000,  less  tban 
twice  the  allotment  to  eltber  Andrew  Leon- 
ard or  Mrs.  Glllihan-,  the  one  m  little  more 
and  the  other  a  little  less;  and  th^  allot- 
ment is  from  $1,100  to  $1,500  in  valne  more 
than  one-half  of  the  J.  P.  Leonard  allotment. 
Thin  shows  the  allotment  was  not  made  ac- 
cording  to  the  interest  of  the  respective  par- 
ties, quality  and  quantity  relatively  consid- 
ered as  contemplated  by  the  statute.  Plain- 
tiffs' estimates,  as  shown  at  pages  7  and  8 
of  their  brief,  are  not  a  fair  valuation  ao> 
cording  to  the  values  given  by  the  witnesses 
on  page  12  of  the  brief.  The  west  side  land, 
in  section  36,  and  the  Jackson  tract  are  ap- 
proximately of  equal  valne  per  acre-  The 
lai>d  in  section  32  Is  valued  by  nearly  all  tbe 
witnesses  at  from  $10  to  $25  an  acre  more 
tban  the  land  in  section  30.  and  the  partition 
has  apparently  resulted  In  great  prejudice  to 
J.  P.  I.eonard. 

It  will  be  well  here  to  call  attentlou  to  tbe 
error  in  description  of  the  14.46  acres  In  the 
Jackson  donation  land  claim,  In  which  the 
last  course  contains  an  error.  It  should  be 
40-01  chains,  instead  of  4.001  dialns.  This 
occars  In  the  complaint,  order  of  the  court, 
and  the  supplemental  report  of  the  viewers. 

Because  tbe  referees  In  making  tbe  allot- 
meot  apparently  did  not  consider  the  quan- 
tity and  qoallty.  so  that  each  party,  accord- 
ing to  bis  respective  right  as  determined  by 
the  court,  will  receive  the  value  of  a  share, 
tbe  decree  will  be  reversed,  and  the  cause 
remanded  for  farther  proceedings  not  Incon- 
sistent with  this  opinion. 

McBBIDE,  a  J.,  and  BEAN  and  McNA- 
BY,  JJ.,  cottcar. 

(M  VUh.  446)  i 

SUBBAUGH  et  aL  V.  BtrrTBRFlELD. 

(No.  2573.) 

(Supreme  Ccuct  of  Utah.    April  8,  1914.  Re- 
hearing Denied  May  0.  1914.) 

L  Pleadino  ({  127*)— Answer— A Diossioifs 

-<:ONSTBUCTION,    OPERATION,   AND  EFFZCT. 

The  admission  In  tbe  anewer,  in  an  action 
for  trespass  by  defendant's  sheep  and  cattle, 
that  defendant  was  tbe  owner  "of  certain  an- 
imals, to  wit,  sheep  and  cattle,"  was  not  an  ad- 
mission that  be  was  the  owner  of  tbe  alleged 
trespassing  animals,  where,  in  connection  with 
tbe  admission,  all  the  allegations  'of  the  com- 
plaint were  denied. 

_[Ed.  Note.— For  other  caae&  see  Pleading 
Cent  Dig.  SS  264-268;  DecTWg.  |  121*} 
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2.  Appeal  and  Ebbob  (f  171*)— Chanoikq 
Gbouno  of  Objection. 

Where  a  case  was  tried  as  though  at  i»- 
sue  upon  a  material  point,  the  plaintiff  could 
Dot,  for  the  first  time  on  appeaC  assume  that 
tbe  allegations  regarding  that  point  were  not 
denied  by  the  answer. 

[E^  Note. — For  other  cases,  see  Appeal  and 
Error,  CeaL  Dig.  §§  101:3  1003,  1006,  10G7, 
1101-1165;  Dec.  Die.  S  171-*] 

3.  EviDBNCK  (ii  121,  317*)— Hkarsat— State- 
ments BT  Pebsons  Not  Pabtibs  ob  Wit- 
nesses—Oral Statememto. 

In  an  action  for  trespass  by  sheep  and  cat- 
tle, statements  of  a  person  herdin|(  them  that 
they  belonged  to  defendant  were  madmissible, 
being  hearsay  and  not  res  gestn  within  that  ex- 
ception to  the  hearsay  role. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  It  303,  307-338,  1117.  1119.  1174- 
1192;  Dec  Dig.  H  121,  3il*} 

4.  Evidence  ({  273*)— Deolabations— Dbcla- 
rations  or  Person  in  Possession  as  to 

TiTLB. 

Tbe  rule  that  declaratioDS  of  a  person  in 
posaessiim  of  property  are  admissible  to  show 
tbe  nature  of  ols  possession  only  applies  where 
the  nature  of  his  possession  is  material,  and  tbft 
declarations  of  a  herder  of  trespassing  sheep 
and  cattle  that  they  belonged  to  defendant  were 
inadmissible  to  show  defendant's  ownersbip. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  fil  1108-1120;  DecTDig.  !  273.*] 

5.  Evidence  (i  273*)— Declarations— Decla- 
bations  of  Person  in  Possession  as  to 
Title. 

Declarations  of  tbe  herder  of  trespassing 
sbeep  and  cattle  tbat  ttey  belonged  to  defend- 
ant, for  whom  he  way  working,  were  not  admis- 
able  as  showing  tbe  nature  of  his  possession, 
as  tbey  did  not  show  possession  in  bim  but 
in  defendant 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  fig  1108-1120;  Dec  Dig.  S  273.*] 

6.  Principal  and  Aoent  (|  22*)— Creation 
AND  Existence  of  Relation— Evidence  or 
AoBNCT— Declarations  of  Agent. 

Tbe  declarationa  of  a  herder  of  trespass- 
ing sheep  and  cattle  tbat  be  was  working  for 
defendant,  who  owned  them,  were  inadmis- 
sible, becftose  agency  cannot  be  proved  in  that 
way. 

[Ed.  Note.— For  other  eases,  see  Principal  and 
Agent  Cent  Dig.  i  40;  Dec  Dig.  1  22.*] 

7.  Evidence  (|  242*)  —  Declarations  or 
AoENi— Scope  or  Aoenct. 

Declarationa  of  a  herder  of  trespassing 
sbeep  and  cattle  that  tiiey  belonged  to  de- 
fendant aod  that  he  was  herding  them  Ux 
bim,  were  inadmissible;  it  not  being  shown  to 
be  any  part  of  his  agency  to  so  talk  and  gostip 
about  his  principal's  affairs. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {|  683-907;  Dec.  Dig.  |  242.*] 

Appeal  from  District  Court,  Salt  Lake 
County ;  U.  Zi.  BitcU^  Jndge. 

Action  by  T.  H.  Snrbaugh  imd  another 
against  Samnd  Bntterfleld.  From  a  Judg- 
ment for  plaintiffs,  defendant  anwals.  Be- 
versed  and  remanded  for  new  trial. 

A.  A.  Duncan,  of  Salt  Lake  City,  for  appel- 
lant O.  W.  OoUIns,  of  Salt  Lake  aty,  Cor 
respondents. 

STBAUP,  J.  This  Is  an  action  for  tres- 
pass. It  Is  alleged  the  defendant's  sheep  and 
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cattle,  between  March,  1910,  aud  July,  1911, 
trespassed  on  tbe  plaintiffs'  lands  to  their 
damage.  The  defendant,  In  his  answer,  ad- 
mitted "that  at  the  times  mentioned"  In  tbe 
complaint  "he  was  the  owner,  in  possession, 
and  chargeable  with  the  care  and  control  ot 
certain  animals,  to  wit,  sheep  aud  cattle," 
and  denied  all  the  allegations  of  the  com- 
■plaint  The  case  was  tried  to  the  court 
The  issues  were  found,  and  a  judgment  ren- 
dered in  plaintiffs'  favor.  The  defendant 
appeals. 

He  asserts  the  evidence  is  insufficient  to 
show  that  the  -trespassing  sheep  and  cattle 
were  his,  and  that  the  court  erroneously  ad- 
mitted evidence  to  prove  ownership.  One  of 
the  plaintiffs  testified  that  in  March,  1910,  he 
saw  a  herder  with  the  trespassing  eftieep  and 
cattle.  He  was  asked  by  his  counsel;  "Did 
you  see  any  herder  in  charge  of  the  stock  up 
there  during  1910?  A.  Yes;  with  the  sheep. 
We  went  up  to  the  camp  where  he  was.  Q. 
Did  you  make  any  inquiry  of  him  as  to 
whose  herder  he  was,  and  whose  stock  those 
were?  A.  Yes,  sir.  Q.  What  did  he  tell 
you?"  This  was  objected  to  as  hearsay. 
The  objection  was  overruled.  "A.  He  came 
to  meet  us.  We  said  to  him,  'Whose  sheep 
are  those?*  He  says,  'Butterfleld's.* "  The 
defendant  also  made  a  motion  to  strike  the 
testimony.  It  also  wdt  denied.  The  witness 
further  answered:  "And  tbe  cattle  was  herd- 
ing on  the  monntaln  also  a  little  farther 
north.  We  said,  'Whose  cattle  are  those?' 
He  says,  'They  are  Butterfleld's.*  *'  This  al- 
so was  objected  to,  and  a  motion  made  to 
strike.  Both  were  denied.  "Q.  In  1911  did 
you  see  any  herder,  in  charge  of  the  stock 
there  on  the  property?  A.  We  met  the  herd- 
er of  the  sheep,  and  met  him  taking  the  sheep 
off  the  ground.  Q.  Did  yon  have  any  con- 
versation with  him  as  to  who  he  was  herder 
for?  A.  Tes.  Q.  And  who  the  cattle  and 
sheep  belonged  to?  A.  Yes,  sir;.  Surbaugh 
and  I  both  talked  to  him.  Q.  What  did  he 
tell  you?  **  This,  also,  was  objected  to  on  the 
same  ground.  "A.  Didn't  tell  whose  stock 
they  were.  He  sold  Samuel  Bntterfi^d's 
sheep.*' 

The  other  plaintiff  was  asked  by  his  coun- 
sel: "Q.  Did  yon  see  any  herder  in  charge  of 
the  stock  there?  A.  Tes,  sir.  Q.  Did  yon  go 
and  talk  with  him  about  the  stock?  A.  Yes, 
sir.  Q.  Did  he  tell  you  for  whom  be  was 
herding,  aud  who  the  stock  belonged  to?" 
This  was  objected  to  on  the  same  ground. 
Same  rnling.  "A.  He  told  me  th^  were  Mr. 
Bntterfl^d'a  sheep;  that  be  was  working  for 
bim;  he  was  his  herder.  Q.  Who  did  he 
say  the  cattle  belonged.to?  "  Same  objection 
and  same  ruling.  "A.  Said  the  cattle  be- 
lon^d  to  Mr.  Bntterfleld  alsa  Q.  Did  you 
Hnd  any  herder  in  charge  of  the  stock  there 
in  1911?  A.  Yea,  ^r.  Q.  Did  you  go  over  to 
him  and  have  any  conrersatton  with  him  as 
to  whose  stock  they  were,  and  who  he  was 
herding  for?  A.  Yes,  sir.  Q.  What  did  lie 


say  to  yon?"  Same  objection.  Same  ruling. 
"A.  Said  they -were  Mr.  Butterfleld's  sheep; 
that  he  was  Mr.  Butterfleld's  herdw.  Q. 
What  Mr.  Bntterfleld?  A.  Samuel  Bntter- 
fleld." 

[1.2]  Complaint  is  made  of  these  rulings. 
If  tills  evidence  was  improperly  admitted, 
there  is  no  sufficient  evidence  to  show  that 
the  trespassing  animals  belonged  to  the  de- 
fendant. He  testlfled  that  they  did  not  be- 
long to  him,  and  that  they  were  not  in  his 
care  nor  under  lila  control.  The  rulings  are 
defended,  first,  on  the  ground  that  the  evi- 
dence is  harmless  for,  Taa  is  assei*ted,  there 
was  no  issue  as  to  the  ownership  of  the  tres- 
passing animals.  This,  because  of  tbe  defttd- 
ant's  admission  in  his  answer  that  he  was 
the  owner,  not  of  the  alleged  trespas^ng  an- 
imals, but  "of  certain  animals,  to  wit,  sheq» 
and  cattle."  That  Is  not  an  admission  that 
he  was  the  owner  of  the  alleged  trespassing 
animals,  when,  in  connection  with  the  admis- 
sion, all  the  allegations  of  the  complaint  are 
denied.  In  the  next  place,  the  case  was  tried 
on  the  theory  that  all  of  tbe  material  allega- 
tions of  the  complaint  were  put  in  issue,  in- 
cluding the  ownership  and  control  of  tbe  al- 
leged trespassing  animals.  The  plaintiff  at- 
tempted to  prove  ownership  as  though  It  was 
in  issue.  The  rule  is  well  settled  that,  when 
a  case  has  been  tried  as  though  at  Issue  uimh 
all  the  material  points,  the  plaintiff  will  not 
be  permitted,  for  the  first  time  in  the  appel- 
late court,  to  assume  the  Insufficiency  of  the 
answer,  in  the  particular  that  material  al- 
legations regarded  as  denied  and  at  issue 
were  not  denied.  21  PL  &  Pr.  667;  Green  r. 
L.  S.  &  P.  F.  Co.,  46  Gal.  408;  Cave  v.  Crafts, 
53  Cal.  135;  Spiers  v.  Duane,  54  Cal.  176. 

[3-6]  The  rulings  are  further  defended  oa 
the  ground  that  the  declarations  of  the  so- 
called  herder  were  admissible  under  the  re» 
gestee  rule.  How  often  this  battle-scarred 
veteran  of  the  exception  to  the  hearsay  role 
Is  ordered  to  the  front  to  arrest  onslaughts  ot 
the  old  hearsay  guard!  To  Justify  this,  lan- 
guage from  texts  to  this  effect  are  pointed  to: 
Wood's  Pr.  Ev.  I  155,  "Declarations  of  a 
party  in  possession  of  property  made  at  tbe 
time  of  the  transfer  to  htm  as  to  the  nature 
of  his  possession"  are  admlBslble.  16  Cyc. 
p.  1173,  "Claim  as  to  ownership  or  rights 
by  one  in  possession  of  personal  property 
may  be  shown  by  relevant  declarations,  al- 
though they  were  not  made  under  the  declar- 
ant's oath."  Jones  on  Ev.  (2d  Ed.),  Jones, 
Corn's  on  Ev.  351.  "Tbe  declarations  of  per 
sons  in  possession  of  personal  property  are 
often  received  aa  verbal  acte  diataetMli- 
ing  and  explaining  the  nature  of  such  pos- 
session, that  is,  as  a  part  of  the  res  geste." 
About  all  the  cases  dted  to  support  tbe 
texts  are  dted  by  the  latter,  Jones,  Com's  on 
Er.  Neittier  tbe  texts  nor  tbe  cases  sniqwrt 
counsd's  contention.  We  think  they  ate 
misconceived  and  misapplied.  They  relate  to 
cases  where  the  possession  of  the  declarant. 
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or  the  nature  or  character  of  bis  possessioD, 
was  relevant  aod  material;  cases  InrolvlDg 
declarations  of  former  owners  In  possession 
of  chattels,  or  of  those  in  privity,  or  Identi- 
fied In  interest  with  one  claiming  under  or 
through  the  declarant,  or  declarattons  show- 
ing motlTe,  design,  intent,  or  purpose  with 
which  the  declarant  In  possession  acqaired, 
held,  or  transferred  the  property,  or  declara- 
tions of  authorized  agents  or  other  repre- 
sentatives. No  claim  Is  here  made  of  agen- 
cy, former  owner,  privity.  Identity  of  interest, 
or  the  like.  When  It  Is  said  the  declarations 
of  a  former  owner  In  possesion  of  prop- 
erty, or  of  one  IdenUfled  in  Interest,  or  in  priv- 
ity, with  one  claiming  under  or  through  lilm, 
or  of  an  authorized  agent,  etc,  are  receivable, 
such  declarations  are  received  as  b^ng  in 
the  nature  of  admissions.  But  de<darattons 
of  one  in  poflseralon  may  also  in  some  In- 
Htances  be  received  when  such  relations  are 
not  shown,  when  it  Is  pertinent  and  relevant 
to  diow  motlv^  design,  Intent,  or  purpose 
with  which  the  declarant  In  possession  ac- 
quired, held,  or  transf^red  the  property.  Or, 
as  Jones  puts  it:  ''Declarations  of  persons 
in  possession  of  personal  property  are  ottea 
received  as  verbal  acta  characterizing  and  ex- 
plaining the  nature  of  such  posseeaion."  But, 
as  he  and  all  the  texts  and  cases  say.  where 
the  nature  and  cliaracter  of  the  possession 
of  the  declarant  Is  material  and  relevant,  and 
when  sug3i  declaratloas  tend  to  explain  or 
characterize  the  nature  of  hia  possession, 
wtien  the  possession  or  the  nature  of  the 
possession  of  the  declarant  Is  Itself  relevant 
and  admis^ble,  then  hia  declaration  explain- 
ing or  characterizing  such  possession  is  also' 
admissible.  But  here  It  Is  not  made  to  appear 
wherein  the  possession  or  the  nature  of  the 
possession  of  this  undescribed  and  unidenti- 
fied herder,  or  the  motive,  desljn)>  Intent,  or 
purpose  with  which  he  acquired  or  held  pos- 
session, was  In  any  particular  relevant  or 
involved.  It  Is  clear  the  evidence  here  was 
adduced,  not  to  explain  or  characterize  the 
No-called  herder's  possession,  but  to  show 
ownership  in  another — in  the  defendant. 
"Whose  sheep  are  those?"  aslied  the  plaintiffs 
of  this  stranger,  the  herder.  He  answered, 
"Butter  field's" — the  defendant's.  "Whose 
cattle  are  those  herding  on  the  mountain 
side?"  He  answered,  "Butterfield's."  Is  it 
IKissible,  In  an  action  between  the  defendant 
and  another,  each  claiming  ownership  of  the 
cattle,  such  gossip  would  be  evidence  of  the 
defendant's  ownership?  In  the  next  place, 
this  stranger,  this  declarant,  was  not  even 
shown  to  be  a  possessor.  All  that  was  shown 
in  that  respect  was  that  whatever  possession 
he  had  was  not  his  possession  hut  that  of 
another.  "Did  you  mabe  any  inquiry  of  him 
as  to  whose  herder  he  was?  IMd  he  tell  yon 
for  whom  he  was  herding,  and  who  the  stock 
belonged  to?"  were  asked  plaintiffs  by  their 
counsel.  They  answered  the  herder  told  them 


the  8to<^  bel^iged  to  Butterfleld;  that  he 
was  working  for  him;  that  be  was  his  herd- 
er. Of  course  counsel  concede  that  agency 
cannot  be  shown  by  declarations  of  the  al- 
leged agent  Bnt  here  res  gestfe  is  again 
ordered  to  the  front  Still  whatever  posses- 
sion is  shown  by  this  evidence  Is.  not  that  the 
herder  was  the  possessor,  but  that  another 
was  by  whom  he  was  employed.  Jones  on  Evi- 
dence, in  the  section  referred  to.  |  351,  Com- 
mentaries on  Elvldence,  makes  clear  that  dec- 
larations as  these  cannot  be  received  under 
the  rule.  He  there  says  that  the  declaration 
or  explanation  of  one  In  charge  of  a  vehicle 
as  to  the  ownership  of  it,  made  not  for  ex- 
planatory purposes  but  with  reference  to  an 
accident  which  bad  occurred,  and  to  show 
that  It  belonged  to  the  defendant  in  an  ac- 
tion arising  out  of  such  accident,  was  Inad- 
missible. Cases  directly  in  point  holding 
this  evidence  Inadmlsalhle  are:  Cobn  tt  Gold- 
berg Lumber  Co.  v.  Bobbins,  159  Ala.  289, 
48  Souttu  853;  Charter  t.  Lane^  6S  Conn. 
121,  25  Aa  464. 

[1, 7]  When  all  la  said  and  done,  the  case  la 
this:  The  plaintiff  were  permitted,  over  the 
defendant's  objeetlona,  to  prove  agency — ^that 
the  stranger,  the  dedarant,  was  the  defend- 
ant's herder— by  the  declaration  of  the  al- 
leged agent,  and  thai,  by  his  further  declara- 
tion were  permitted  to  prove,  over  defend- 
ant's objections,  the  defendant's  ownership  of 
the  animals.  Both  offended  against  the  wdl- 
establlshed  law  of  agency,  for  agency  may 
not  be  shown  In  that  way.  Nor  was  It 
ahown  to  be  any  part  of  the  declaranfa  agen- 
cy to  so  talk  and  gossip  about  Us  principal's 
affairs.  So  there  was  proof  of  neither  agen- 
cy, nor  that  the  declarations  were  within 
the  scope  of  the  agency,  or  In  the  course  of 
the  agent's  employmoit 

The  judgment  la  reversed,  and  the  case  re- 
manded ft)r  a  new  trial.  Costs  to  the  appel- 
lant 

HcCARTT,  a  J.,  and  FRIGK,  J.,  concur. 


(44  Utah,  349) 

MERCHANTS'  BANK  v.  GOODFELLOW. 
(No.  2597.) 

(Supreme  Conrt  of  Utah.   April  17,  1914.) 

1.  Bills  ano  Notes  (|  119*)— Dbafts— Par- 
ties. 

A  draft  signed  O.,  though  having  the  name 
E.  iMth  in  its  upper  and  lower  left-hand  corner, 
is  on  its  face  the  draft  of  Q.,  and  not  of  E. 

.lEd.  Note. — For  other  cases,  see  BllU  and 
Notes,  Cent  Dig.  i§  255-259;  Dec.  Dig.  S 
119.*  1 

2.  Bills  and  Notes  (|  26*)— DsArrs— Cash- 
iNO  BT  Bank— Rbcovebt  of  Drawbb. 

A  bank  which  cashes  for  the  payee  a  draft, 
on  its  face  that  of  G.  on  E.,  though  knowing  G. 
was  a  buyer  for  E.,  may  recover  thereon  of  G. 
as  drawer;  it  not  knowing  or  having  notice 
that  it  was  given  for  goods  sold  by  the  payee  to 
E.,  or  that  it  was  not  drawn  by  Q.  for  nia  own 
benefit. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  |S  31.  34;  Dec.  Dig.  {  26.*] 
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3.  W1TITES8E8  (I  246*)— WiTNBH^s  Caixed  and 

EXAUIHBU  BT  CODRT. 

A  partr  ma;  not  bare  testimony  stricken 
merely  because  neither  party  called  the  vitnett^ 
(>ut  the  court  of  its  own  motion  called  him  and 
had  him  testify. 

[£d.  Kote.~For  other  cases,  see  Witnesses, 
Cent  Dig.  8f  852-857 ;  Dec.  Dig.  S  a4».'] 

Appeal  from  District  Court,  Bait  Lake 
County ;  M.  L.  Ritchie,  Judge. 

Action  by  the  Merchants'  Bank  against 
Jesse  GoodfeUow.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

Hutchinson  ft  Bucher,  of  Salt  Lake  (My, 
tot  appellant  Toung,  Snow  &  Ashton,  of 
Salt  Lake  City,  for  respondent 

STRAUP,  J.  In  this  case  Lie  conrt  found: 
"(2)  That  at  Salt  Lak^  City,  Utab,  on  the  30tb 
day  of  January,  1912,  the  defendant,  Jesse 
Qoodfellow,  by  bis  bill  of  exchange  In  words 
and  figures  as  follows,  to  wit:  'Wool,  Else- 
mann  Brothers,  200  Summer  Street.  No.  3481 
Salt  Lake  aty,  1/30,  1912  At  night  Pay  to 
the  order  of  J.  W.  Cochran  $500.00,  five  hun- 
dred and  00-100  %  wool  contract.  [Signed] 
Jesse  Goodfellow.  Elsemann  Brothers,  Bos- 
ton, Mass.' — requested  Elsemann  Bros,  of  the 
city  of  Boston,  state  of  Massachusetts,  to 
pay  to  the  order  of  J.  W.  Cochran  at  sight 
$500.  (3)  That  the  said  defendant  tben  and 
there  delivered  the  same  to  the  said  J.  W. 
Cochran.  (4)  That  on  the  30th  day  of  Jan- 
uary, 1012,  at  Salt  Lake  City,  Utah,  the  said 
J.  W.  Cochran,  for  value  received,  indorsed 
&ie  same  to  the  plaintiff  company.  (6)  That 
on  the  6th  day  of  February,  1912,  the  said 
bill  of  exchange  was  presented  to  the  said 
sasemann  Bros,  for  acceptance,  but  was  not 
by  them  acc^ted.  (6)  That  the  aald  bill  of 
exchange  was  duly  protested  for  nonpay- 
ment, and  this  plaintiff  paid  as  costs  of  pro- 
testing the  same,  f2.  (7)  That  notice  thereof 
was  duly  given  to  the  defendant  (8)  That 
the  defendant  has  not  paid  the  said  biU  of 
exdwDge,  por  any  part  thereof  except  the 
sum  of  133.40,  whi(A  amount  the  defendant 
should  be  credited  wltb  and  the  amount  de- 
ducted from  the  sums  due  on  said  bill  of  ex- 
change.** Judgment  was  rendered  for  the 
plaintiff  In  the  sum  of  $468.60.  The  defend- 
ant appeals. 

[1, 2]  The  principal  assignment  of  error  re- 
lates to  the  ruling  refusing  the  defendant's 
motion  fbr  a  nonsuit  At  the  conclusion  of 
the  plaintiff's  evidence  the  d^endant  inter- 
posed the  motion  "on  the  grounds  that  the 
draft  sued  on  was  the  draft  of  Elsemann 
Bros,  and  not  the  draft  of  the  defendant, 
Jess  GoodfeUow."  We  see  nothing  to  sup- 
port the  motion.  The  plalntllTs  evidence 
show*  that  In  due  course  of  business  Coch- 
ran, who  was  a  custcuner  and  a  depositor 
at  the  bank,  presented  and  Indoraed  the  draft 
at  the  bank  at  Salt  Lake  City.  The  bank 
gave  him  face  value  for  it,  $260  in  cash  and 


a  credit  deposit  of  $250.  Tbe  prudent  of 
the  bank  testified  that  he  know  Elsemann 
Bros,  by  -reputation,  and  from  general  repute 
also  knew  that  the  defendant  "was  a  pur- 
chaser of  wool  acting  for  them."  He  further 
testified:  -"Mr.  Goodfellow  or  Elsemann  Bros, 
didn't  do  business  with  our  bank,  but  I  have 
probably  handled  a  great  many  of  their 
drafts  before.  I  bare  known  that  Mr.  Good- 
fellow was  the  agent  of  Elsemann  Bros,  for  a 
good  while,  and  I  relied  on  that  fact  when 
I  cashed  the  draft.  I  had  Icnown  he  was 
their  agent  for  some  time  I  knew  Mr.  Good- 
feUow had  been  buying  wool  for  Elsemann 
Bros,  for  a  long  time,  and  If  It  had  been 
somebody  I  dldnl  know  I  would  not  have 
cashed  the  draft  Tbe  Inducement  for  me  to 
purchase  the  draft  was  the  fact  that  Mr. 
Cochran  had  an  account  at  the  bank."  This 
but  shows  that  the  witness  knew  who  Good- 
fellow, the  drawer,  and  Elsemann  Bros.,  the 
drawee,  were,  and  that  the  one  was  a  gen- 
eral agent  of  tbe  other.  But  Dotblng.  except 
as  appears  from  the  face  of  the  draft  Itself, 
was  made  to  ai^ear  what  the  draft  was 
given  for,  or  on  whose  behalf,  or  for  whose 
benefit  It  was  drawn.  The  draft  on  Its  face 
shows  It  to  be  Goodfellow's  and  not  Elsemann 
Bros.'  draft  There  is  notblng  to  show  that 
anything  was  said  or  done,  or  to  Indicate 
that  the  bank  had  any  knowledge  whatevtv 
that  tbe  draft  was  anything  other  than  what 
it  on  Its  face  appears  to  be — Goodfellow's 
draft,  be  the  drawer,  and  Elsemann  Bros,  the 
drawee.  Though  the  bank  knew  Goodfellow 
was  a  wool  buyer  for  Elsemann  Bros.,  yet 
there  is  nothing  unusual  in  an  agent  drawing 
on  his  principal,  as  was  here  done. 

A  further  assignment  Is  made  that  the 
court  erred  "in  rendering  Judgment  in  favor 
of  the  plaintiff  and  against  the  defendant, 
the  same  being  contrary  to  law  and  tbe  evi- 
dence" in  tbe  particolar  "that  the  testimony" 
of  the  prerident  of  the  bank  referred  to  "wom 
to  the  effect  that  when  he  cashed  ttw  draft 
sued  upon  in  this  action  he  knew  the  defend- 
ant was  the  agent  of  Elsemann  Bros.,  and 
that  he  took  the  draft  and  cashed  it  aa  the 
draft  of  Elsemann  Bros.,  and  not  aa  the 
draft  of  the  defendanf*  That  presents  noth- 
ing but  the  question  Just  considered.  No  as- 
signment is  made  assailing  the  findings. 
Tb^,  as  made,  support  the  Judgment  The 
assignmoat  that  the  court  erred  In  rendering 
Judgment  for  the  plaintiff  thus  presents  noth- 
ing. But  ttie  defendant's  evidence  does  not 
help  him.  •  He  testified  that  be  was  the  agent 
of  Elsemann  Bros.,  wool  buyers  at  Boston, 
and  that  he  had  negotiations  with  Cochnm 
respecting  tbe  purchase  of  ,  wool;  that  ha 
made  him  an  offer  which  Cochran  accepted, 
and  then,  as  he  testified,  drew  a  contract 
which  Cochran  signed  and  gave  him  an  ad- 
vance of  $000,  tbe  draft  sued  on.  The  cod- 
tratt  signed  by  Cochran  was:  "I  have  sold  to 
Elsemann  Brothers  of  Boston,  Bfasa.,  wool  of 
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aboat  flfteen  bundred  head  of  mj  own  sheep" 
—about  10,000  poands,  14  cents  per  pound, 
etc.  After  tbe  contract  was  signed  and  tbe 
draft  delivered,  Cocbran  gave  Ooodfellow  his, 
Cochran's  address  "as  No.  1460  Major  Ave- 
nue, Salt  Lake  City."  Goodfellovr,  as  be  tes- 
tified, could  not  thereafter  find  Cocbran,  and 
found  that  he  did  not  live  at  the  address 
given  him.  He  thereupon  became  suspicious 
of  the  transaction  and  wired  Eisemann  Bros, 
not  to  pay  the  draft.  But  nowhere  by  his 
evidence  does  he  show  any  notice  to  or 
knowledge  of  the  t)ank  as  to  these  negotia- 
tions, or  any  of  the  circumstances  thereof. 

[S]  Another  asslgument  relates  to  this: 
N^tber  party  called  Cochran  as  a  witness. 
The  court  tbereupon,  on  his  own  motion, 
called  bim  and  bad  him  give  testimony.  It 
is  not  claimed  that  the  testimony  so  given 
by  him  was  irrelevant,  or  immaterial,  or  in- 
competent But  at  the  conclusion  of  his  tes- 
timony the  defendant  moved  that  it  be  strick- 
en "for  the  reason  that  It  was  not  offered 
by  either  the  plalntifF  or  the  defendant,  and 
la  not  a  part  of  the  proof  In  this  case."  The 
court  denied  the  motion.  The  ruling  is  com- 
plained ot  We  do  not  see  anytbing  to  that 

Let  tbe  judgment  be  affirmed,  wltb  costs. 

McGABTY,  a      and  FRIGIE*  J.*  concur. 


<I4  UUb.  341) 

SCHWAB  SAFE  &  LOCK  Ca  T.  SNOW. 
(No.  2692.) 

(Supreme  Court  of  Utah.  AprQ  17,  1914.) 

Sales  (|  23*)— Pubohabbs  vob  Bebalb— Ao> 

CEPTANCE  OF  OEDBBS— FaILUBB  TD  DBUVEB 
— LlABIUTT. 

The  parties  having  entered  into  an  agree- 
ment, whereby  defendant  was  to  buy  and  resell 
■afefl  made  by  plaintiff,  and  plaintiff  was  to  sup- 
ply them  for  sucb  purpose,  and  make  prompt 
BbipineQts  of  all  sold  and  ordered  by  defend- 
ant, and  plaintiff,  on  defendant  complaining 
of  delay  in  shipping  safes  bf  a  certain  style,  and 
asking  if  he  was  to  understaad  it  woold  be  use- 
less to  take  any  more  orders  for  them,  having 
replied  that  it  would  endeavor  to  fill  bis  orders 
therefor  as  quickly  as  possible  and,  on  orders 
being  subsequently  made  therefor,  acknowledg- 
ed them,  and  stated  they  would  receive  its 
prompt  attention,  and  that  shipments  would  be 
made  as  soon  as  pos^ble,  there  was  an  unquali- 
fied acc«>tance  of  tbe  orders,  making  it  liable 
to  defendant  for  his  loss  of  profits  on  sales,  be- 
cause of  its  failure  to  make  the  shipments. 

[Ed.  Note.— For  other  cases,  see  Sales.  Cent 
Dig.  U  44-48;  Dec  Dig.  {  23.*] 

Appeal  from  District  Court,  Salt  take 
County ;  F.  O.  Loofliourow,  Jndga 

Ac^m  by  tbe  Scbwab  Sate  &  Lode  Com- 
pany against  O.  O.  Snow.  Vxom  a  judg- 
ment granting  a  nonsuit  on  defmdanfB  coun- 
terdaim,  he  appeals.  Reversed  and  remand- 
ed for  new  trial. 

Hutchinson  &  Bucher,  of  Salt  Lake  City, 
for  appellant  Stephens,  Smith  &  Porter,  of 
Salt  Lake  City,  for  respondent 


STRATJP,  J.  The  plaintiff  sued  to  recover 
a  money  Judgment  on  a  blanket  charge  "tot 
goods,  wares  and  merchandise  sold  and  de* 
llvered,"  of  which  it  allied  a  balance  of 
$561.72  remained  due  and  unpaid.  The  de- 
fendant denied  tbe  indebtedness,  and  pleaded 
counterclaims.  The  case  was  tried  to  the 
court  The  issues  tried  relate  to  those  pre- 
sented by  the  counterclaims.  As  to  them 
tbe  court  granted  a  nonsuit,  and  then  ren- 
dered a  Judgment  for  the  plaintiff  In  the  sum 
of  $061.72.  Tbe  defendant  appeals.  The 
prlnci[>al  assignment  Involves  a  review  of  tbe 
ruling  granting  the  nonsuit  The  relation 
of  the  parties  and  the  real  transactions 
between  them  are  shown  by  a  somewhat 
voluminous  corre8i)6ndenDe.  We  can  but 
give  a  substance  of  such  parts  of  It  as  are 
deemed  by  us  the  most  important 

In  brief,  the  case  Is  this:  In  April,  1906, 
the  defendant  residing  in  Salt  Lake  City, 
wrote  tbe  plaintiff,  residing  in  Lafayette, 
Ind.,  where  It  was  engaged  in  manufactur- 
ing and  selling  safes,  that  one  of  Its  agents 
had  conferred  with  him  and '  was  anxious  to 
interest  him  In  the  safe  business.  He  stat- 
ed that.  If  he  went  Into  the  business,  **lt 
would  be  wltb  a  view  of  putting  a  few  flrsfc> 
class  agents  In  the  field  and  pushing  the 
business,  and,  as  traveling  expenses  are  high 
In  the  west"  requested  "tbe  very  best  prices 
for  'spot  cash' " ;  and  further  requested  cata- 
logues and  price  lists  quoting  "your  very 
best  prices  on  tbe  various  kinds  of  safes." 
The  plaintiff  replied:  "If  you  are  Inclined 
to  handle  our  line  of  aafet  matdnff  ut  «ome 
good  tales,  we  have  no  objection  In  fur* 
ulshlng  catalogues  and  price  lists  quoting  you 
our  'spot  cash'  wltb  order  prices."  A  price 
list  was  inclosed,  end  catalc^es  sent  show- 
ing some  20  different  grades  of  safes  and 
price  lists  of  each.  Further  correspondence 
followed,  in  pursuance  of  which  the  defend- 
ant appointed  agents  and  sent  them  out  to 
solicit  orders.  Contracts  of  sale  were  made 
between  the  defendant  and  the  purchasers. 
The  orders  were  sent  to  the  plaintiff,  who 
acknowledged  receipt  of  them,  and  made 
shipments  direct  to  tbe  purchasers,  but 
charged  the  safes  to  the  defendant 

In  May,  1906,  after  several  orders  had 
been  received  and  acknowledged  by  the  plain- 
tiff, and  some  delay  In  shipments  experi- 
enced, the  defendant  wrote  tbe  plaintiff: 
"What  I  do  want,  however,  ia  prompt  de- 
livery, and  if  that  cannot  T>e  done  I  do  not 
care  to  tall  anj/  of  them.  I  naturally  sup- 
posed that  your  Co.  kept  them  on  hand 
ready  for  shipment  as  soon  as  ordered  and 
paid  for.  The  reason  of  making  this  remark 
Is  ovrlng  to  the  fact  that  in  your  answer  to 
my  order  you  simply  say  you  have  'entered 
the  order,'  but  say  nothing  atmot  when  the 
safes  will  be  shipped,  so  for  that  reason  I  am 
at  a  loss  to  know  whether  you  have  them  on 
hand,  or  whether  I  will  have  to  wait  till  yon 
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make  them.  Ton  will  appreciate  Cbe  mecesAtj 
of  proiiq)t  delivery  when  your  attratlon  la 
called  to  the  fact  that  I  have  to  advance  the 
agents  their  expoise  and  part  of  their  com- 
mission, and  then  have  to  advance  the  money 
to  buy  the  safes,  and  then  allow  the  pur- 
chasers  to  pay  in  small  monthly  install- 
ments after  the  safe  has  been  delivered, 
whereby,  yon  can  readily  see,  a  good  deal 
of  money  will  necessarily  be  tied  up  In  the 
bwdness  anyway,  and  if  I  am  obliged  to  wait 
for  the  safes  to  be  made  after  I  have  paid 
for  them,  then  in  that  evrait  there  is  not 
enough  margin  In  the  prc^posltlon  to  induce 
me  to  handle  them.  Please  advise  me  on 
this  point  by  return  mail." 

To  this  the  plaintiff  replied:  "We  can 
make  prompt  Mhipmmts,  but  you  must  un- 
derstand that  safes  must  be  lettered  and 
varnished,  which  will  consume  a  few  days, 
eiQ)eclaUy  as  the  varnish  must  be  thoroughly 
dried  before  shipping  In  order  to  avoid  the 
padEing  from  adheiiiu  to  the  safes.  We 
sometimes  are  short  in  some  sizes,  and  conse- 
quently your  orders  are  delayed  for  this  rea- 
son, but  we  aim  to  carry  all  sizes  in  stock 
and  make  prompt  shiimients.  We  aawre 
you  tlwt  no  other  eafe  mmtufaoturera  can 
make  prmnpter  iMpmenU  than  we  do,  and 
you  will  be  convinced  that  our  dealings  with 
you  are  receiving  our  best  attention,  when 
we  have  proceeded  any  great  extent  with 
yon  in  a  business  way." 

The  defendant  continued  to  take  orders, 
sending  them  to  the  plaintiff,  who  acknowl- 
edged receipt  of  them,  and  made  shipments 
accordingly. 

In  September,  1906,  the  defendant  wrote 
the  plaintiff  tbat  he  bad  been  in  the  busl- 
□eas  long  enough  to  satisfy  bim  that  by 
pushing  it  he  could  make  a  success  of  it,  and 
asked  that  he  be  given  "an  agency  contract" 
covering  a  designated  territory — Utah,  Idaho, 
Montana,  Washington,  Oregon,  Nevada,  and 
ArizcHia — and  stated  that,  if  protected  In 
such  territory,  he  could  "appoint  as  many 
agents  as  the  business  will  Justify,  and 
when  they  travel  and  canvass  the  various 
places  I  will  eventually  get  some  benefit  out 
of  the  advertising  th^  do  from  time  to 
time,  and  of  course,  that  will  also  benefit  you 
as  well.  You  will  undoubtedly  concede  the 
&ct  that  It  requires  a  great  deal  more  and 
harder  work  to  introduce  an  unknown  com- 
modity Into  any  community  than  It  requires 
to  sell  an  article  well  and  favorably  known 
throughout  the  country.  Therefo|«  It  would 
not  be  the  fair  thing  for  me  to  work  and 
spend  a  great  deal  of  money  In  building  up  a 
trade,  and,  when  I  get  It  well  upon  the  high- 
way of  success,  then  allow  others  to  Invade 
my  territory  and  thus  reap  the  benefit  txt  the 
means  and  time  I  have  spent  in  introducing 
the  propoidtlon  ther^.  *  *  *  My  plan 
would  be  to  establish  an  agency  of  live,  ac- 
tive, and  energetic  men,  capable  of  get- 
ting business,  so  as  to  make  it  Interesting  as 
well  as  profitable  to  all  parties  concerned. 


It  may  not  be  amiss  to  say  that  I  ha^-e  had  s 
great  deal  of  actual  experience  in  handlins 
agents  in  different  lines  of  trade,  so  that 
Is  not  at  all  new  experience  to  me  so  far  as 
that  is  concerned." 

To  this  the  plaintiff  replied:  "If  you  con- 
tinue to  send  us  your  bu^ess,  we  have  been 
receiving  In  Hie  past,  we  .do  not  see  why  yon 
should  not  go  ahead  and  continue  to  build 
up  your  business,  «  we  ««rely  will  give  van 
all  the  proteotitm  po4t(ble.  We  have  several 
hardware  dealers  representing  us  In  one  or 
two  of  the  states  you  named,  but  we  do  not 
believe  they  would  interfere  with  your  busi- 
ness in  the  least  We  have  had  several  in- 
quiries from  your  city,  but  as  long  as  you 
can  handle  our  goods  and  g^ve  satisfaction 
we  do  not  see  why  any  (^nge  diould  take 
place.  Your  orders  -are  b^ng  shipped  out 
as  quiddy  as  possible,  our  factmy  belnK 
very  much  congested  with  orders  at  thin 
season  of  the  year,  to  say  noUiIng  about 
our  being  unable  to  get  some  material  froui 
the  eastern  markets,  wbidi  has  been  some- 
what of  a  hindrance  to  us  In  filling  orders. 
We  now  have  a  good  tupplj/  of  everything 
necesaary  for  safe  manufacturinff,  and  if  you 
eon  keep  your  ordert  coming  in  regularlv, 
toe  wiU  tuoceed  in  getting  them  out  with 
very  ttttle  delay." 

Thus  the  defendant  in  the  territory  named 
ctmtlnued  with  his  agents  in  the  field  sdlbiK 
safes,  and  sending  in  the  orders  to  the'  plfUn- 
tlff  tobeflUed. 

In  December,  1906,  the  plaintiff  wrote  tb« 
defendant  that  one  from  Montana  wrote  it 
"toT  a  price  on  our  safes,  and  we  referred 
him  to  you  ae  our  representative  in  that  ter- 
ritory, and  we  would  suggrat  tbat  you  write 
him,  and,  if  he  wishes  to  sell  safes  as  a 
dealer,  would  suggest  that  you  quote  him  as 
low  a  price  as  possible  so  he  can  realize  a 
profit" 

It  was  further  testified  to  by  the  defend- 
ant that  he  had  about  eight  agents  traveling 
and  selling  safes  in  Utah  ani  in  the  other 
named  states,  and  that  he  sold  about  200 
safes,  whidi  had  been  shipped  to  the  pur- 
chasers by  the  plaintiff  on  sales  made  by 
him  and  upon  his  orders  sent  to  It. 

After  the  defendant  had  been  engaged  in 
the  business  for  something  over  a  year,  a 
controversy  arose  between  him  and  the  plahi- 
tiff  as  to  the  plaintiff's  delay  in  making  sblp- 
mente  of  safes  sold  by  him  and  orders  sent 
to  it  especially  with  respect  to  the  grade  or 
kind  of  safe  known  as  No.  80.  In  some  In- 
stances there  were  delays  of  more  than  flvr 
months.  Purchasers  complained  of  the  de- 
lay, and  in  some  instances  their  orders  were 
canceled.  Conrtderable  correspondence  pass- 
ed between  the  plaintiff  and  the  defnidant 
with  respect  to  this. 

In  May,  1907,  the  defendant  wrote  the 
plaintiff:  "When  we  wrote  for  information 
as  to  when  the  shipmente  would  be  made  we 
were  in  hopes  of  getting  some  definite  In- 
formation regardliq;  the  matter,  but  moat 
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-c-onfess  tbat  we  are  about  as  much  in  the 
<iark  as  we  were  before  the  Inquiry  was 
made,  for  we  don't  bnow  whether  it  takes  a 
year  to  make  patterns  or  whether  a  month, 
week,  or  a  day,  we  really  hope,  however, 
that  it  don't  require  much  time  to  make  them, 
for  we  have  recently  sent  you  several  orders 
for  the  same  kind  of  a  safe  as  the  Stewart 
As  to  substituting  other  kinds  for  the  No. 
SO'a,  am  sorry  to  have  to  say  that  it  would 
Ike  impossible  to  do  that,  as  they  are  desired 
for  special  purposes  in  every  instance  when 
ordered.  Are  we  to  understand  that  It  will 
be  useless  to  take  any  more  orders  for  the 
No.  80?  And  does  that  also  apply  with  equal 
force  to  Nos.  110,  130,  and  1603  As  It  costs 
a  good  deal  of  hard  cash  outlay  in  getting 
orders,  you  will  readily  concede  that  we  are 
certainly  entitled  to  know  what  the  reason- 
able prospects  are  for  having  the  orders  filled 
within  a  reasonable  time.  Therefore  please 
give  us  definite  information  as  to  what  num- 
bers we  ought  to  discontinue  to  get  orders 
for,  if  any." 

The  plaintiff  replied:  "It  takes  more  time 
to  get  out  new  patterns  than  you  have  any 
Idea;  especially  when  you  are  about  five 
hundred  orders  behind  all  the  time.  We  will 
endeavor  to  fill  your  orders  on  No.  80  safe 
as  quickly  as  possible,  but  we  will  have  to 
build  them  entirely  by  hand." 

Later  in  tbat  month  the  plaintiff  wrote 
the  defendant:  "We  would  ask  you  to  re- 
frain from  taking  orders  for  No.  80  saf^ 
ns  much  as  possible,  as  we  are  not  In  a  posi- 
tion to  furnish  them,  only  on  long  time  de- 
livery." But  within  a  few  days  after  that 
the  plaintiff  in  acknowledging  receipts  of  or- 
ders for  No.  80  safes,  stated:  "We  will  en- 
deavor to  fill  your  orders  for  Na  80  safes 
as  quickly  as  possible."  Still  later  in  that 
month,  referring  to  further  orders  sent  it  by 
the  defendant,  the  plaintiff  wrote  him:  "It 
Is  a  question  of  Just  when  we  can  fill  your 
order  for  a  No.  80  eata,  bat  we  would  ad- 
vise tbat  you  bold  off  your  customer  as  Ions 
as  possible,  and  if  we  can  make  Shipment  all 
right  and  welL  We  dislike  very  mucli  to 
cancel  this  order,  and  will  do  the  best  we 
can  towards  making  shipment"  But  In 
June  following  i^in  a<&nowledglng  receipt 
of  three  orders  for  No.  80  safes,  the  plain- 
tiff wrote  the  defendant  that  the  orders 
"taave  been  entered  for  prompt  attention, 
shipments  moving  at  earliest  date  poesible." 

So  the  defendant  continued  in  the  business, 
as  before,  selling  safbs,  among  tbem  No.  80. 
and  sent  in  bis  orders  to  the  plaintiff,  all.  of 
which  were  acknowledged  by  it,  with  state- 
mente  to  the  effect  that  the  orders  had  be&i 
entered,  would  rec^ve  prompt  attention,  and 
tbat  the  shipments  would  be  made  as  soon 
as  possible.  Delays,  however,  continued  In 
the  shipments,  complaints  made  by  purcbas- 
ers  of  nondeliveries,  and  In  some  Instances 
the  plaintiff  canceled  orders  theretofore  re- 
ceived and  acknowledged  by  it  for  No.  80 


safes.  In  March,  1908,  the  defendant  wrote 
the  plaintiff:  "When  will  you  be  able  to  fur- 
nish any  No.  80  safes?"  The  plaintifE  re- 
plied: "In  regard  to  No.  80  safes,  desire  to 
say  that  we  have  a  new  pattern  In  procL'ss 
of  construction,  and  for  the  present  we  can 
furnish  you  about  one  per  week,  it  will  not 
be  long  before  we  can  furnish  you  with  f>ny 
quantity  of  these  safra  you  can  use  " 

The  defendant  sold  10  No.  80  safes,  one 
110,  and  one  160,  orders  for  which  bad  be^m 
sent  to  the  plaintiff  and  acknowledged  by  H, 
but  of  whldi  shipments  were  not  made  or 
delayed,  and  the  orders  canceled.  Because 
of  the  plaintliTa  failure  and  delay  In  mak- 
ing sblpmrats,  the  defendant  in  the  summei* 
of  1008,  ceased  to  do  business  with  It  He 
then  owed  the  plaintiff  a  balance  unpaid  on 
safes  which  had  been  sold  and  delivered 
amounting  to  $561.62.  The  subject-matter 
of  his  counterclaims  relates  to  his  loss  of 
profits  as  to  sales  made  by  blm  of  the  12 
safes  referred  to  and  wtiich  the  plaintiff  fail- 
ed to  deliver. 

The  court  considered  the  transactions  and 
the  rights  of  the  defendant  ftwm  the  view 
point  of  whether  the  orders  sent  the  plain- 
tiff and  received  by  it  with  respect  to  the 
safes  sold  by  the  defendant,  end  not  deliver- 
ed by  the  plaintiff,  constituted,  as  between 
them,  contracts  of  sale.  The  court  held  they 
did  not,  because  of  an  insufficient  acceptance 
of  the  orders  by  the  plaintiff;  that  its  ac- 
ceptances— your  orders  received;  have  been 
entered ;  will  receive  prompt  attention ;  ship- 
ments win  be  made  as  soon  as  [>o8sible — 
were  not  sufficiently  specific  and  direct  to 
constitute  in  law  an  unqualified  acceptance. 
We  think  the  court  erred  in  that 

Under  the  circumstances  disclosed  and  the 
shown  relation  between  the  parties,  the  de- 
fendant's sending  in  the  orders  and  the  plain- 
tiff's acknowledging  receipt  of  tbem,  stating 
they  bad  been  stored,  would  rec^ve  prompt 
attention,  and  that  shipments  would  be  made 
as  somi  as  possible,  rafHdently  show  an  ac- 
ceptance. In  the  next  place,  we  think  the 
rights  of  the  defendant  are  to  be  contddered 
and  measured  from  a  broader  viewpoint 
The  relation  of  the  parties  is  shown  to  be 
something  more  than  that  of  a  mere  vendor 
and  vendee.  A  relation  is  shown  whereby 
the  defendant  undertook  to  buy  and  resell 
plaintiff's  safes,  and  tiie  plaintiff  to  furnish 
and  supply  them  for  that  purpose.  One 
thing  was  very  clearly  understood  between 
them,  when  the  defffl^ant  entered  upon  the 
bueiness,  that  the  plaintiff  was  to  make 
prompt  shipments  and  deilveriea  of  all  sates 
sold  and  ordered  by  blm.  The  necessity  of 
that  was  fully  explained  to  the  plaintiff.  It 
in  clear  terms  promised  to  make  prompt 
sUpments,  and  assured  the  defendant  that 
It  could  do  so.  That  promise  applied  to  all 
safes  listed,  including  safe  No.  80.  True, 
after  the  defendant  bad  entered  upon  the 
business  aud  had  bis  agents  in  the  field,  the 
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plaintiff  reqnestcd  the  defendant  to  refrain 
as  mucb  as  possible  from  taking  orders  as  to 
safes  No.  80.  and  to  bold  off  bis  cnstomers 
as  long  as  possible ;  bnt  It  at  no  time  direct- 
ed blm  not  to  take  orders  for  that  safe. 
Wben  tbe  defendant  wrote  tbe  plaintiff  In 
May,  1007:  "Are  we  to  understand  that  it 
will  be  useless  to  take  any  more  orders  for 
tbe  No.  80,  and  does  that  also  apply  to  Nos. 
110,  130,  and  100?  •  •  •  Give  us  definite 
Information  as  to  what  nambers  we  ought 
to  discontinue  to  get  orders  for.  If  any" — 
tbe  plaintiff  replied,  "We  will  endeavor  to 
fill  yoar  orders  on  No.  80  as  quickly  as  pos- 
sible." And,  wben  it  thereafter  received  or< 
ders  for  safes  No.  80,  it  did  not  decline  to 
accept  them,  but  acknowledged  receipt  of 
them,  stated  that  they  would  receive  Its 
prompt  attention,  and  that  shipments  would 
be  made  as  soon  as  possible.  Because  of  Its 
failure  to  make  the  shipments  the  defendant, 
as  to  those  sales,  lost  bis  profits. 

We  think  the  case  comes  within  the  prin- 
ciples announced  in  Jordan,  Marsh  A  Co.  v. 
Patterson  Co.,  07  Conn.  473,  35  Atl.  521, 
Crane  v.  Barron,  115  App.  Dlv.  190, 100  N.  T. 
Supp.  937.  Maaler  v.  Appling,  112  Ala.  003, 
20  South.  078,  Parlln  &  Oirendorff  Co.  v. 
Boatman,  84  Mo.  App.  67,  Jenness  v.  Mt 
Hope  Iron  Co.,  68  Me.  20;  and  we  are  of 
the  ppinion  that  tbe  defeodant,  as  to  his 
counterclaims,  adduced  sufficient  evidence  to 
make  a  prima  facie  case;  and  hence  the  court 
erred  In  granting  the  nonsuit  Tbe  defend- 
ant, on  his  counterclaims,  is  entitled  to  a 
trial  on  the  merits.   He  has  not  had  that 

The  Judgment  is  reversed,  and  the  cause 
remanded  tor  a  new  trial ;  oosta  to  tbe  ap- 
pellant 

McCARTT,  a  J.,  and  PRICE.  concur. 

(U  Utah,  377)  ' 

JUAB  COUNTY  v.  BAILEY  et  aL   (No.  2595.) 

(Supreme  Court  of  Utah.    April  25,  1914.) 

MANnAMoa  (S  16*)  — Defenses  — Appobtion- 
UENT  of  Tax— State  Boabd  or  Equaioza- 

TION— HBABINO— Tl  ICE . 

Comp.  Laws  1907,  {  2566,  as  amended  by 
Iaws  1908.  c  63,  requires  every  mining  cor> 

S oration  to  flle  a  statement  of  tbe  cross  yield 
uring  the  year  with  tbe  Stats  Board  of  Equal* 
ization  on  or  before  the  second  Monday  of  Feb- 
ruary. Section  2S60.  as  amended  by  Laws 
1909.  e.  63,  requires  the  board  to  assess  the 
actual  value  of  such  proceeds,  authoriztng  the 
owner  at  any  time  between  toe  third  Monday 
in  May  and  tbe  third  Monday  in  June  to  apply 
to  have  the  assessment  corrected,  after  which 
the  board  is  required  to  apportion  the  assess- 
ment to  the  several  counties  in  which  the  min- 
ing claims  are  located.  Section  2561,  as  amend- 
ed by  Laws  1909,  c,  63,  provides  that  the  board 
on  or  before  the  fourth  Monday  in  June  shall 
transmit  to  the  county  auditor  of  each  county 
to  which  an  apporttonment  is  made  a  statement 
of  the  property  assessed  and  the  assessed  value 
of  tbe  same  as  fixed  and  apportioned  to  the 
county,  which  is  to  be  apportioned  by  the  county 
board,  etc  Held  that,  where  a  mining  company 
Incorrectly  r«>orted  to  tbe  State  Board  of 
Eqaalizatum  the  grosi  yield  of  certain  mines  as 


located  In  U.  county  when  tfaey  were  largely  lo- 
cated in  plaintiff  county,  and  under  such  re* 
port  the  assessed  valuation  was  apportioned 
to  U.  county,  piaintlG^  after  such  apportioa- 
ment  and  the  rate  of  taxation  had  been  fixed  ia 
accordance  therewith,  and  all  levies  bad  been 
completed,  could  not  maintain  mandamat  to 
compel  the  State  Board  of  Kqualizntion  to  eruit 
a  hearing  and  reapportion  tbe  assessed  valae  of 
such  minbig  property  to  plaintiff  county. 

[Ed.  Note.— For  other  cases,  see  Mandamo% 
Cent  Dig.      47.  49;  Dec  Dig.  {  15.*] 

AppUcatloQ  for  writ  of  mandamus  by  Jaab 
County  against  William  Bailey  and  others, 
constituting  the  State  Board  of  Equallzatloo. 
Writ  denied. 

Powers,  Marioneaux,  Stott  &  McKlnney,  at 
Salt  Lake  City,  for  plainUff.  A.  It  Barney 
Atty.  Oen.,  and  B.  V.  Higglos  and  G.  A.  Iver- 
son,  Aut  Atty  a.  Gen^  for  defeodantL 

FRIGE,  J.  The  plalutill^  Jaab  connt^i  U- 
ed  an  original  application  to  this  court  for  a 
writ  of  mandate  directed  to  the  defendants 
WUUam  Bailey,  Harden  Bennion,  John  Wat> 
son  and  Amos  S.  Gabbott,  "as  tbe  State  Board 
of  Equalization  of  Utah,"  to  requUv  Bald 
board  to  give  the  plaintUf  an  opportunity  to 
present  evidence  to  It  and  to  grant  it  a  bea^ 
ing  witb  respect  to  tbe  apportionment  at 
the  net  proceeds  derived  trota  what  la  known 
as  the  Iron  Blossom  mine,  situate  in  both 
Juab  and  Utah  counties  in  this  state,  owned 
by  the  Inn  Blossom  Consolidated  fining 
Company.  The  board  Interposed  a  geuertl 
demurrer  to  tbe  application.  Tbe  appor- 
tionment of  the  net  proceeds  derived  from 
said  mine  was  made  by  said  board  purssanC 
to  the  fbllowing  provisions  of  our  statutes: 
Comp.  Laws  1907,  |  2566,  as  amended  by 
Laws  Utah  lOOS.  p.  m,  in  substance  provides 
that  every  person  or  corporation  engaged  la 
metal  mining  "must  each  year  make  out  a 
statement  of  the  gross  yield  of  the  above- 
named  metals  or  minerals  from  eadi  mlsa 
owned  or  worked  by  sndi  peraon,  corpora- 
tlou  or  association  during  the  year  next  pre* 
cediiv  the  first  Monday  in  Jannary  and  the 
value  thereof."  The  statement  must  be  ve^ 
ifled  and  must  be  filed  with  the  Board  of 
Equalisation  "on  or  before  tlie  second  Mon- 
day in  February  in  each  year."  Any  minlog 
company  or  person  vbo  fails  to  furnish  the 
statement  within  tbe  time  and  In  the  mannw 
prescribed  by  tlie  statute  is  subject  to  pun- 
ishment Section  2560,  as  amended  as  afore- 
said, in  part  provides  titat  the  State  Board 
of  Equalization  must  meet  on  the  first  Mon- 
day in  Uardi  and  conttnne  in  open  senlon 
until  the  first  Monday  in  Maj  *^Dd  later  if 
the  business  of  the  board  requires  It"  At 
Budi  meetti^  the  board  must  "assess  st  tbdr 
aetnat  value  at  12  o'clodc  m.  on  the  first 
day  of  January  of  eacb  year  •  •  •  tbe 
net  actual  proceeds  of  all  mines  or  mining 
claims."  All  property  must  be  assessed  la 
the  name  of  the  owner  and  "as  soon  as 
Bwdi  assessment  Is  completed  a  copy  of  tbe 
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same  nrast  be  fnrnlsbed  to  tbe  owner.  On 
tlie  tbird  MondQ}^  In  Hay  tbe  board  sball 
again  reconvene  In  open  aesrion  *  •  • 
and  continue  in  i^ession  not  later  Oian  the 
tblrd  Monday  in  June  and  at  said  session  the 
owner  of  any  property  assessed  by  said  Board 
of  Equalization  may  apply  to  bave  the  same 
corrected  In  any  particular  and  tbe  board 
may  correct  and  Increase  or  lower  the  assess- 
ment made  by  It"  After  all  applications 
for  corrections  are  disposed  of,  the'  board 
mnst  apportion'  tbe  assessment  made  by  it 
to  the  several  comities  as  directed.  With  re- 
gard to  the  apportionment  of  the  net  pro- 
ceeds, tbe  statute  provides,  "The  net  proceeds 
of  all  mines  and  mining  claims  shall  be  ap- 
portioned respectively  to  tbe  counties  In 
which  tbe  mines  or  mining  claims  assessed 
for  tbe  same  are  situate."  Section  2561,  as 
amended,  provides,  "Tbe  State  Board  of 
Equalization  shall,  before  tbe  fourth  Mon- 
day in  June,  transmit  by  mall  to  the  county 
auditor  of  each  coimty  to  wblcb  such  appor- 
tionment has  been  made  a  statement  show- 
ing the  property  assessed  and  the  assessed 
value  of  the  same  as  fixed  and  apportioned 
to  the  county."  Upon  receipt  of  the  state- 
ment the  county  auditor  is  required  to  en- 
ter the  same  In  the  "assessment  book  or  roll 
as  aforesaid  which  shoTiv  tbe  total  value  of 
all  property  for  taxation  of  the  county."  The 
county  commissioners,  acting  as  a  board  of 
equalization  for  the  county,  after  tbe  receipt 
of  the  statement  from  the  county  auditor, 
must  apportion  the  property  assessed  "to  the 
several  city,  town,  school,  road,  or  other  les- 
ser taxing  district  In  the  county,"  In  accord- 
ance with  the  provisions  of  the  statute.  Sec- 
tion 2863  provides,  "If  the  owner  of  any 
property  assessed  by  the  State  Board  of 
Equalization  Is  dissatlsfled  with  the  asuess- 
menC  made  by  such  board  such  owner  may, 
between  the  third  Monday  in  May  and  the 
second  Monday  In  June,  apply  to  the  board 
to  have  the  same  corrected  in  any  particular 
and  the  board  may  correct  and  increase  or 
lower  the  assessment  made  by  it  so  as  to 
equalize  the  same  with  the  amount  of  other 
property  In  the  state."  Section  2584  pre- 
scribes specially  the  powers  and  duties  con- 
ferred and  Imposed  upon  the  State  Board  of 
Equalization.  One  of  tbe  duties  Imposed  is 
that  the  board  shall  transmit  "on  or  before 
tbe  fourth  Monday  in  June  to  the  county 
auditor  of  each  county"  the  apportionment 
of  the  assessment  made  by  the  board. 

We  have  thus  stated  tbe  powers  and  du- 
ties of  the  State  Board  of  Equalization  with 
respect  to  the  assessment  and  apportion- 
ment of  property  as  well  as  may  be  in  a 
general  statement  The  said  board,  after 
bavlng  complied  with  the  foregoing  provi- 
sions, must  before  the  last  Monday  of  July 
of  each  year,  determine  the  rate  of  tbe  state 
tax  to  be  levied  and  collected.  Immediate- 
ly after  such  rate  Is  determined,  tbe  board 
must  transmit  tbe  rate  agreed  upon  to  tbe 


county  auditor  of  each  county  and  also  to  the 
State  Auditor.  Tbe  county  commissioners 
of  eadi  county  "must,  between  the  first  Mon- 
day In  July  and  the  second  Monday  of  Au- 
gust of  eacb  year,  fix  the  rate  of  county 
tax."  It  will  thus  be  seen  that  It  Is  abso- 
lutely necessary  that  tbe  assessment  equali- 
zation, and  apportionment  of  all  property  be 
completed  within  a  certain  period  of  time 
wiiich  Is  prescribed  by  tbe  statute  for  tbe 
reason  that  tbe  rate  of  taxation  can  only  be 
determined  and  tbe  levies  made  tor  the  par- 
pose  of  raising  tbe  nec^sary  revenues  after 
tbe  valuation  and  apportionments  are  finally 
determined  and  certified.  The  plalntUT  in 
its  application,  however,  allies  that  In  mak- 
ing Its  report  to  the  State  Board  of  Equali- 
zation the  Iron  Blossom  Consolidated  Mlnii^ 
Company  did  not  truthfully  state  tbe  facts 
with  regard  to  the  county  from  which  the 
ores  producing  the  net  proceeds  which  were 
reported  for  assessment  were  taken.  It  Is 
contended  that  the  ores  from  which  the  net 
proceeds  were  derived  were  taken  from  min- 
ing claims  situate  in  Juab  county,  but  that 
notwithstanding  that  fact  such  mining  com- 
pany reported  that  the  same  were  taken 
from  Utah  county,  and  that  the  said  Board 
of  Equalization  adopted  the  report  of  said 
mining  company  and  thus  apportioned  said 
net  proceeds,  or  at  least  a  very  large  portion 
thereof,  to  Utah  county,  when  tbe  same 
should  have  been  apportioned  to  Juab  coun- 
ty, the  plaintifl  herein.  The  plaintiff  county  Is 
therefore,  it  is  contended,  deprived  of  a  large 
amount  of  property  for  taxation.  PlalntlflL 
also  alleges  In  Its  application  for  a  writ  that 
It  was  not  aware  of  the  fact  that  the  mining 
company  had  made  tbe  report  as  aforesaid 
until  the  1st  day  of  November,  1913,  where- 
upon it  on  the  14th  day  of  that  month,  tha 
day  before  the  tax  became  delinquent,  made 
an  application  to  the  State  Board  of  Equali- 
zation to  grant  it  a  hearing  and  to  allow  it  to 
produce  evidence  to  prove  that  a  specified 
amount  of  the  net  proceeds  reported  by  said 
mining  company  should  be  aj>poTtioDed  to  the 
plaintiff  county  and  not  to  Utah  county  as 
was  done  by  said  board.  Tbe  foregoing  fact 
is  alleged  notwithstanding  the  fact  that  it 
is  not  denied  that  tbe  apportionment  as 
made  by  the  State  Board  of  Equalization  was 
In  fact  transmitted  to  the  proper  officer  of 
tbe  plalntlfr  county  in  June  as  required  by 
the  statute.  The  State  Board  of  Equaliza- 
tion refused  to  grant  plaintiff  Its  request 
and  hence  this  application. 

We  shall  assume,  without  deciding  and 
without  expressing  an  opinion  either  way 
upon  the  question,  that  tbe  State  Board  of 
Equalization  has  tbe  authority  to  grant  a 
hearing  for  the  purposes  stated  In  the  ap- 
plication when  such  application  Is  made  to 
said  board  at  any  time  before  the  apportion- 
ment on  the  net  proceeds  of  mines  is  trans- 
mitted to  the  several  countira  as  required 
by  the  statute.  The  question  Involved  and  to 
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be  decided' now,  however,  la:  Can  this  court 
bj  writ  of  mandate  coerce  said  board  to 
grant  a  hearing  for  the  purposes  aforesaid 
after  the  apportlonmeuts  have  been  made, 
the  rate  of  taxation  fixed  In  accordance  with 
such  apportionments,  and  all  levies  have 
been  made  pursuant  thereto?  Plaintiff  al< 
leges  that  It  lias  a  1^1  right  to  have  ap- 
portioned to  it  all  the  net  proceeds  derived 
from  all  mines  and  mining  claims  which  are 
sitoated  in  Jnab  county,  and  hence  It  Is  the 
duty  of  the  State  Board  of  Equalization  to 
make  the  amwrtionment  to  said  county  as 
the  law  requires  and  not  in  accordance  with 
the  incorrect  report  made  by  the  mining 
company.  It  Is  further  alleged  that  the  stat- 
ute fixes  no  time  within  which  a  protest  may 
be  made  or  a  hearing  had,  nor  does  it  pro- 
ride  for  any  notice  to  be  given  to  any  county 
of  the  filing  of  a  statement  by  the  minlne 
company.  It  Is  also  urged  that  the  plaintiff 
had  no  knowledge  of  the  falsity  of  the  state- 
ment filed  by  the  mining  company  until  No- 
vember lat,  at  which  time  all  the  apportion- 
ments had  been  made  and  the  rate  of  tax- 
ation had  been  determined.  Of  course,  all 
the  foregoing  allegations,  If  material,  are 
admitted  by  the  general  demurrer.  But  even 
though  they  be  admitted,  does  the  conclusion 
that  plaintiff  is  now  entitled  to  a  hearing  up- 
on the  question  necessarily  follow?  We  think 
not.  The  plaintiff  county  was  charged  with 
knowledge  respecting  the  provisions  of  the 
statute  the  same  as  every  one  else  is  charg- 
ed with  knowledge  thereof.  It  therefore 
knew  that  the  mining  company  must  report 
the  net  proceeds  of  its  mine  to  the  State 
Board  of  E)quallzation  within  the  time  fixed 
by  the  statute  and  that  the  board  would 
within  a  certain  time  also  fixed  by  the  same 
statute  have  to  apportion  said  net  proceeds 
either  to  Utah  county  or  to  the  plaintiff. 

We  are  of  the  opinion  therefore  that,  if 
plaintiff  desired  to  assail  the  correctness  of 
the  report  made  by  the  mining  company,  it 
was  required  to  do  so  at  some  time  before 
the  apportionment  was  finally  transmitted. 
To  require  the  State  Board  of  Equalization 
to  reopen  the  matter  after  it  has  made  the 
apportionment  and  the  rate  of  taxation  has 
been  determined  must  result  in  producing 
gross  uncertainty  with  respect  to  the  amount 
of  revenue  any  particular  county  will  re- 
ceive for  a  particular  year.  Suppose  it 
should  ultimately  be  decided  that  Utah  coun- 
ty should  surrender  $500,000  of  net  proceeds 
to  Juab  county  after  Utah  conn^  has  deter- 
mined the  rate  of  taxation  upon  the  whole 
amount  of  property  within  said  county  in- 
cluding said  $500,000,  will  not  the  amount 
of  revenue  for  Utah  county  be  reduced  very 
materially  wtdle  the  amount  for  Jnab  coun- 
ty will  be  correspondingly  Increased?  Utah 
county  may  thus  suffer  a  deficit  in  its  rev- 
enues, while  Juab  county  may  have  a  sur- 
plus. The  purpose  of  the  statute  in  requir- 
ing certain  things  to  be  done  within  a  cer- 


tain time  la  to  prevent  such  incongmoiu  re- 
sults. In  view  that  under  oar  Constitotloa 
no  debt  can  be  incurred  or  obligation  as- 
sumed by  any  county  in  excess  of  the  rev* 
enues  derived  from  tbe  auesnnent  of  prop- 
erty for  the  current  year  makes  it  unnec- 
essary for  us  to  further  dwell  upon  the  im- 
portance that  time  is  of  the  essence  with  re- 
gard to  certain  acts  that  must  be  performed 
either  tbe  taxpayer  or  by  the  authori- 
ties who  have  in  charge  the  assessment,  ap- 
portionment^ and  determination  of  the  tax 
rate.  Nor  does  the  allegation  in  the  appli- 
cation that  Utah  county  has  been  enjoined 
from  disbursing  the  money  derived  from  the 
net  proceeds  in  question  here  help  the  mat- 
ter. Indeed,  It  only  emphasizes  the  foct  that 
the  amount  of  revenue  a  county  may  rely 
upon  should  not  be  kept  in  doubt  and  un- 
certainty. In  the  absence  of  an  express 
provision  of  some  statute  to  that  effect,  what 
power  has  the  State  Board  of  Equalization 
to  grant  a  hearing  the  result  of  which  might 
be  the  cause  of  frustrating  the  very  purpose 
of  the  statute  to  which  we  have  called  atten- 
tion? If  there  Is  no  law  requiring  the  State 
Board  of  Equalization  to  act  in  that  regard, 
this  court  can  create  none. 

Nor  do  we  see  why  Juab  county  should  be 
placed  in  a  better  plight  than  an  aggrieved 
property  owner  would  be.  Suppose  a  proper- 
ty owner  were  excessively  assessed,  but  fail- 
ed to  receive  the  notice  of  his  assessment  for 
some  reason,  and  therefore  failed  to  appear 
at  the  proper  time  and  place  to  make  hla 
protest  to  tbe  board  of  equalization,  could 
be,  after  the  whole  matter  had  been  closed, 
coerce  that  board  by  a  writ  of  mandate  to 
reopen  his  case  and  give  him  a  hearing  upon 
the  matter?  We  think  no  one  would  so  coa- 
tend.  It  is  urged,  however,  that  in  the  tax- 
payer's case  there  is  a  notice  provided,  and 
if  such  a  notice  Is  Issued  and  mailed  as  pro- 
vided by  the  statute  it  Is  his  misfortune  that 
he  does  not  receive  it  in  time  to  make  bia 
protest  As  regards  the  plalntifTs  rights  in 
the  apportionment  of  net  proceeds.  It  requires 
no  notice,  since  it  must  know  Just  when  all 
persons  engaged  in  mining  within  its  limits 
must  make  reports  respecting  net  proceeds 
for  taxation.  It  also  knows  just  when  the 
apportionment  thereof  must  be  made.  The 
taxpayer,  however,  cannot  know  in  advance 
at  what  value  his  property  will  be  assessed 
and  hence  he  is  powerless  to  act  before  re- 
ceiving notice.  It  certainly  would  be  im- 
practical to  require  each  taxpayer  to  visit 
the  Board  of  Equalization  to  find  out  concern- 
ing his  assessment.  Besides,  the  statute 
provides  for  notice  in  tile  case  of  a  taxpayer, 
and  the  statute  in  these  things  must  controt 
Assuming  therefore  that  plaintiff  may  assail 
the  correctness  of  the  reports  made  by  those 
engaged  in  mining,  it  has  ample  time  and 
opportunity  before  the  apportionment  Is 
transmitted  to  ask  the  State  Board  of  Equal- 
ization for  a  hearing  upon  that  matter  if  a 
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liearinc  la  Decessaiy.  If  nlaintlff  can  pre- 
TaU  fai  the  iwesent  appllcatloii,  WI17  can  It 
not  open  np  the  apportionmeDt  made  for  the 
year  lAi2  and  for  the  preceding  year?  Olear^ 
ly  the  property  owner  who  may  have  been 
exceaslvely  asaessed  woold  be  dented  audi 
relief,  and  we  cannot  aec  how  plaintiff  can 
be  given  any  greater  r^bts.  We  are  of  the 
opinion  that  the  anthoilty  of  the  State 
Board  of  BqnaUzatlfm  to  grant  plalntUTa 
application  Is,  to  say  the  least,  a  matter  of 
serious  doubt  It  la  elementary  tbat  onleas 
the  right  to  hare  the  act  which  Is  demanded 
from  the  officer,  board,  m  tribunal  la  clear, 
and  the  duty  to  perform  the  aame  la  equally 
dear,  the  writ  will  not  Issnek 

Mechem  on  Public  Officers,  In  sections  937 
and  038,  states  the  rule  thus:  "Such  ttSng 
the  nature  and  functions  of  ih»  writ,  It  Is 
w<dl  settled  that  it  can  be  resorted  to  only 
for  the  purpose  of  enforcing  the  pfflrform* 
ance  of  a  spedflc  duty  already  exlatlng  and 
clearly  Imposed  upcm  the  officer  either 
exiffeas  law  or  as  one  of  the  necessary  func- 
tions or  attributes  of  the  office  whlidi  be 
bold&  It  is  but  a  restatement  of  the  pre* 
Tlons  rule^  and  It  la  eanally  well  settled, 
that  the  writ  will  not  be  issued  to  enferce 
a  doubtful  right,  nor  where  the  1^1  duty 
la  not  clear.  And  the  party  aiq?lyli«  for 
the  writ  must  show  hy  his  aniUcation  that 
all  the  conditions  exist  which  are  nec- 
essary to  create  the  dnty.  niey  must  not 
be  left  to  inference"  Nor  does  the  maxim 
tihat  wbenerer  there  Is  a  wrong  there  Is  a 
oorresponding  remedy  apply  to  the  assess- 
ment, aKKwtionmen^  and  levy  of  taxes. 
Many  Irregularities  which  arise  In  the  Impo- 
sition and  enforcement  of  taxes  must  go  un- 
redressed, ^tber  because  the  victim  of  ttie 
wrong  does  not  mon  In  time,  or  because  In 
the  nature  of  things  redress  is  Impracticable 
or  is  not  provided  for  by  law.  Judge  Cooley, 
In  the  concluding  paragraph  of  his  excellent 
work  on  taxation,  sums  up  In  most  forcible 
terms  the  utter  Inability  of  the  law  to  afford 
redress  for  all  wrongs  and  Irregularities  in 
that  regard.  He  says:  "It  will  be  apparent 
from  what  has  appeared  in  this  chapter  that 
many  aerloua  errors  may  be  committed  and 
many  wrongs  done  in  the  exercise  of  the 
power  to  tax,  which  the  parties  wronged 
must  submit  to,  because  the  law  can  afford 
them  no  redress  whatever.  All  Injuries  which 
result  from  an  exercise  of  political  or  legisla- 
tive authority  are  to  be  indnded  In  this  cat- 
^ory ;  and  thw  are  often  the  most  serious 
which,  in  matters  of  taxation,  the  people 
are  visited  with.  In  all  such  cases,  the  au- 
thority of  the  Judiciary  Is  confined  to  an  In- 
qnlry  Into  the  jurisdictional  question,  and, 
If  it  appears  that  the  political  or  legislative 
body  has  kept  within  the  limits  of  its  au- 
ttiority,  the  judiciary  must  pause  there,  and 
admit  its  Incompetency  to  inquire  into  wrongs 
which,  within  those  limits,  may  have  been 


committed.  The  wrongs  which  spring  from 
errors  on  the  part  of  assessors  are;  In  a  large 
proportion  of  all  the  cases,  as  little  suscQitl- 
ble  of  correction,  unless  the  L^slatnre  shall 
have  provided  a  remedy  by  statute.  Courts 
of  equity  have  but  a  limited  jurisdiction,  ex- 
tendlng  to  few  cases  beside  those  In  which 
tile  impelling  motive  on  the  part  of  the  as- 
sessoDB  has  been  to  do  injustice  and  Inflict 
injury.  The  cliief  protection  of  the  citizen 
must  at  last  be  aougtat  in  the  Intelligence  and 
integrity  of  public  officers,  and  where  these 
&U,  aa  too  often  they  do,  ttie  injury  must 
frequently  prove  irr^njable."  2  Oooley. 
Tax'n,  p.  1S23. 

But  the  right  of  the  plaintiff  to  lnv<Ae  the 
action  of  the  State  Board  of  Equalizatluu 
and  the  authority  of  Uiat  Jxnrd  to  grant  the 
rdlef  prayed  for  at  thia  time  and  under  the 
drcumatancea  dladosed  In  the  applicatton 
are  too  doubtful  to  antlioriae  ia  to  coerce 
that  board  to  grant  the  bearing  requested  by 
Oe  plaintiff. 

The  peronptory  writ  should  therefore  be. 
and  it  accordingly  is;  denied,  at  plalntUTs 
costs. 


McGARTT,  a  J., 
cur. 


and  STRAUP,  J„  con- 


iii  Utah,  337) 

McCULLOTTOH  v.  OREGON  SHORT  LINE 
B.  CO.  (No.  2588.) 
(Sapreme  Coart  of  Utah.   April  11.  1914.) 

1.  Raiuioads  (I  454*)— Plms-Dutt  as  to 

EqUlFPlHO  liOCOHOTIVXB— iNSTBUonONS. 

An  instroctimit  la  an  action  for  fire  set  by 
a  locomotive,  that  it  is  lacumbeat  on  the  com- 
pany to  avail  Itself  of  the  best  mechanical  con- 
trivances  and  inventionB  in  known  practical  ubc. 
to  prevmt  escape  of  sparks,  and  that,  if  It  fail 
to  do  so.  It  is  liable  for  the  injury,  is  erroneous 
as  making  the  company  an  insurer,  whereas  Its 
doty  is  only  to  use  all  reasonable  care  and  dil- 
igeoce  to  procure  and  equip  its  locomotives  with 
the  most  approved  or  effective  modern  practical 
appliances  in  general  use  for  preventing  the  es- 
caping of  aparks. 

[Ed.  Note.— For  other  cases,  see  Rnllroads, 
Cent  Dig.  f|l«6fr-l«71;  Dec  Dig.  {  454.*) 

2.  Evidence   (H  128,  817*)— Hbabsat— Bss 

OeST^ — CONVEBSATIOnS. 

A  conversation  concerning  the  fire,  which 
one  heard  after  arriving  at  the  place  there- 
of, some  time  after  It  started,  cannot  be  testified 
to,  in  an  action  for  the  setting  of  it  by  a  loco- 
motive, being  hearsay  and  not  part  of  the  res 

gC8t«. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  11801-968,  U74-lll»2;  Dee.  Dig.  H 
123.  317.*] 

Appeal  fnnn  District  Court,  Webn  County ; 
N.  J.  Harrla,  Judge, 

Action  by  Henry  McCuUough  against  the 
Oregon  Short  I^ine  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  remanded  for  new  trial 

P.  L.  Williams,  Geo.  H.  Smith,  J.  V.  Lyle, 
and  Paul  Williams,  all  of  Salt  Lake  City,  for 
appellant  Geo.  J.  Marsh,  of  Ogden,  for  rfr 
spondent. 


•For  gthar  oasM      suns  topic  aa«  seoUon  NUHBBB  tm  Dec.  Dig.  *  Am.  iHg.  Ker'Na.  Series  *  Rsp'r  Indssss 
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STRAUP,  J.  This  action  Is  1)rought  to  re- 
cover damages  for  the  destructioii  of  plain- 
tiff's bam  by  fire  alleged  to  have  been  caused 
by  defendant's  negl^ence  in  permlttlnK 
sparks  of  fire  to  escape  from  ita  locomotlTe 
operated  by  it  on  Its  track  near  by.  The 
plaintiff  had  judgment  The  defendant  ap* 
peals. 

[1]  Tbe  chief  complaint  made  is  this:  The 
court  charged  the  Jury:  "Ton  Are  farther  In 
stracted  that  it  Is  Incumbent  uptm  tbe  rail- 
road company  to  avail  itself  of  the  best  me- 
chanlcal  contrivances  and  Inventions  In 
knovn  practical  use  which  are  dCectual  in 
preventing  the  burning  of  private  property 
by  the  escaping  of  sparks  and  coal  from  Its 
engines.  If  yon  find  that  the  defendant  cchd- 
pany  has  foiled  to  do  8<^  It  Is  liable  for  In- 
jury to  the  plaintiff  caused  by  the  failure  of 
said  defendant  to  use  them."  That,  the  de- 
fendant urges,  gave  the  Jury  a  wrong  test 
or  measure  of  duty.  We  think  the  complaint 
Is  well  founded.  In  defense  of  the  diarge  tbe 
plaintiff  cites  2  Borer  on  Railroads,  pp.  791- 
705,  and  cases  there  (dted;  2  Thompson's 
Corn's.  Neg.  (2d  Ed.)  {{  2231.  22S2;  Watt  v.  N. 
C.  Bd.  Co..  23  Nev.  154.  44  Pac.  423,  46  Pac; 
62,  726.  62  Am.  St  Rep.  772 ;  Metzgar  v.  C. 
H.  &  St  P.  By.  Co.,  70  Iowa,  3S7,  41  N.  W. 
49,  1  i  Anu  St.  Rep.  224 ;  G.  &  A.  B.  Bd.  Go. 
V.  Fennell.  94  lU.  448.  We  think  the  dted  au- 
thorities and  cases  do  not  supi>ort  the  cha^. 
They  do  not,  as  does  the  charge,  lay  down  an 
absolute  duty  to  furnish  "the  best  mechanical 
contrivances  and  inventions  in  known  practi- 
cal use,"  but  tbe  duty  to  use  reasonable  and 
ordinary  care  to  equip  locomotives  with  the 
most  approved  known  practical  appllauoes  in 
general  use.  E^en  the  deduction  which  coun- 
sel for  tbe  respoudent  themselves  make  from 
the  dted  cases  does  not  support  the  charge. 
They  say:  "We  submit  that  the  true  rule  In 
this  respect  is  that  the  railroad  companies 
are  charged  by  law  with  the  use  of  reasonable 
care  and  diligence  in  the  construction  of  Ita 
locomotives,  with  the  operation  of  ita  road, 
with  the  employment  of  agents,  with  caring 
for  its  right  of  way,  etc.,  and,  as  an  incident 
to  the  use  of  reasonable  care  in  the  opera- 
tion of  its  road.  It  is  charged  by  law  with  the 
duty  to  provide  and  equip  its  engines  in 
which  fire  is  impounded  with  the  best  and 
most  approved  mechanical  appliances  in 
known  practical  use  for  the  prevention  of  the 
escape  of  unnecessary  fire  from  its  engines." 
They  thus  recognize  that  tbe  duty  Imposed  Is 
to  use  reasonable  care  and  diligence  to  equip 
locomotives  "with  the  best  and  most  approved 
mechanical  appliances,"  etc.  But  that  Is  not 
what  the  charge  declares.  It  states  "that 
it  Is  incumbent  upon  the  railroad  company  to 
avail  itself  of  the  best  mechanical  contriv- 
ances and  inventions  in  known  practical  use," 
and  that,  if  it  "fail  to  do  so,  it  is  liable  for 
the  injury"  caused  by  such  failure.  Such  a 
Charlie  In  effect  makes  the  defendant  an  iUBur^ 


er  and  liable  without  averment  or  proof  of 
negligence,  which  is  not  the  law.  The  law 
generally  on  ttie  anbject  is  that  a  railroad 
company  is  required  to  use  all  reasonable 
care  and  diligence  to  procure  and  equip  its 
locomotives  with  the  most  approved  or  effec- 
tive modem  practical  appliance  in  general 
use  for  iweventincr  tbe  escape  of  sparks  of 
Ore.  33Gyc.l3S2;3I&lllottonRaUroad8(2d 
Ed.)  i  1224  ;  2  Thomp.  Com.  Neg.  (2d  Ed)  1 
2232. 

[2]  Another  assignment  relates  to  this:  A 
witness  called  by  tiie  defendant  testified  that 
he  lived  near  by  the  fire.  Whrai  fais  attentlm 
was  called  to  it,  lie  was  in  bed.  He  aroae^ 
dressed,  and  went  to  the  Are.  When  be  got 
ther^  "the  main  part  (the  bam)  was  all  aa 
flre,  and  the  fire  was  well  over  the  lean." 
He  further  testified  that  there  was  no  per- 
ceptible breeze,  and  that  "the  flames  would 
go  almost  straight  up  and  gradually  float  off 
to  the  north";  and  that  when  he  arrived  he 
saw  present  the  plaintiff  and  three  other*. 
Then  he  was  asked  by  defendant's  conna^: 
State  whether  or  not  ^u  heard  any 
conversation  concerning  tbe  fire  at  the  time 
you  went  over  there  and  saw  Mr.  Swenson. 
Mr.  McCalloogb.  and  Mr.  Rosevear  and  the 
man  from  the  car?  A.  Tea,  sir.  Q.  State 
wbat  It  wasr*  This  was  objected  to  as  being 
Incompetent,  irrelevant  and  hearsay.  Tbe 
objection  waa  sustained.  The  defendant  con- 
tends it  was  entitled  to  the  answer  under  tiie 
res  gestae  rule.  We  think  not  We  do  not 
see  anything  made  to  appear  to  bring  "tbe 
conversation"  referred  to  within  the  role^ 
either  as  to  what  main  and  pertinent  thing 
it  tended  to  characterize  or  e^laln  as  to 
its  spontaneity. 

Because  of  the  error  in  tbe  chaise  tbe  Jadg. 
ment  Is  reversed,  and  tbe  case  remanded  for 
a  new  trial.  Costs  to  the  appellant 

McCABTY,  a  J.,  and  FBICK,  J.,  concur. 


(44  tJtah,  360) 
STATE  V.  PAIIK.    (No.  2502.) 

(Supreme  Court  of  Utah.    April  23,  1914.) 

L  Adultery  (8  14*)~Evidencb— Sumcisif- 
CY— Marriaqe. 

On  a  trial  for  adultery,  erldence  held  snffi- 
cient  to  supoort  a  jury  findtDg  that  accused  was 
married.) 

[Ed.  Note.--For  other  cases,  see  Adultery, 
Cent  Dig.  89  27,  31,  32;  Dec.  Dig.  i  14.'] 

2.  CsiMriTAL  Law  (9  5il')— Sutficibnct  of 
Evidence— CoBBoBOBATioN  of  Accokpuc^ 
On  a  trial  for  adultery,  evidence  that  ai> 
cused,  a  married  man,  was  aioue  with  a  18  year 
old  girl,  a  ward  of  the  state  industrial  school,  in 
a  hotel  room  in  the  city  where  he  resided,  about 
2:30  at  ni^ht,  and  quite  early  the  next  morning, 
in  connectioD  with  proof  of  false  and  contradic- 
tory statements  as  to  his  whereabouts  that 
night,  sufficiently  corroborated  her  tesUmonr 
that  they  occupied  the  same  bed  and  had  sexau 
intercourse,  within  Comp.  Laws  1907,  i  4862, 


I  State  T.  Tbompson,  31  Utab,  S3S.  87  Pac.  701 ; 
State  V.  Ore«D«.  K  Utab.  4*7,  H  Pac.  187;  8Ut«  t. 
Moor«,  36  Utah,  S21, 106  Fac.  293,  Ann.  Cm.  19UA.  284. 
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forbidding  conrlctlons  oD  the  tcstlmon?  of  an 
accomplice  unless  corroborated  by  other  evidence 
teodiog  to  coDsect  accoaed  with  the  commiauon 
of  tha  crime. 

[Ed.  I4ut&— For  other  caaea,  aee  Criminal 
Law,  Cent  Dig.  ||  1128-lia7;  Dee.  Dig.  | 
611.*] 

Appeal  from  Diatrlct  Court,  Utah  County; 
A.  B.  Horgao,  Judge. 

Albert  Park  was  convicted  of  adultery,  and 
he  appeals.  Affirmed. 

J.  W.  N.  Wbitecotton,  of  Provo,  and  W.  E. 
Bfdalcb,  of  Salt  Lalie  City,  for  appellant 
A.  B.  Barnes,  Atty.  Gen.,  and  E.  V.  Higglns 
and  G.  A.  Iverson,  Asst  Attys.  Gen.,  for  the 
State. 

McCABT7,  C  J.  The  defendant  was,  on 
tile  29tta  day  of  January,  IdlS,  convicted  In 
the  district  court  of  Utab  county  of  tbe  crime 
of  adultery  alleged  to  have  been  committed 
in  said  county  on  tbe  1st  day  of  September, 
1912.  It  appears  from  tbe  record  tbat  the 
girl  with  whom  It  is  alleged  the  defendant 
committed  the  offense  charged  in  the  infor- 
niatlon  was,  at  the  time  of  the  alleged  of- 
fense, 19  years  of  age,  and  also  that  she  was 
a  ward  of  the  Industrial  School  of  this  state. 
The  girl,  hereafter  referred  to  as  the  prose- 
cutrix, was  called  as  a  witness  by  the  state 
and  teatifled  that  she  met  and  became  ac- 
quainted with  defendant  at  a  dance  in  Spiing- 
vllle  City  some  time  in  August,  1912;  tbat 
she  again  met  defendant  on  tbe  Ist  day  of 
September,  1012 ;  and  that  the  circumstances 
leading  up  to  and  under  which  the  offense 
charged  was  committed  were  as  follows:  As 
the  prosecutrtx,  in  company  with  "a  girl 
friend  and  two  boy  friends,"  were  returning 
home  from  a  dance  in  Springvllle  at  abont 
12: 30  a.  m.,  she  and  her  companions  stepped 
into  an  ice  cream  parlor,  and  immediately 
thereafter  defendant,  in  company  with  "two 
girls  and  two  boys,"  came  In.  The  defendant 
Invited  tbe  prosecutrix  to  join  him  and  his 
companion  in  what  seems  to  have  been  a 
"Joy  ride"  to  Spanish  Fork  and  return.  This 
the  prosecutrix  consented  to  do.  The  party 
then  entered  the  automobile,  which  was  start- 
ed towards  Spanish  Fork;  the  prosecutrix 
and  defendant  occuftylng  the  front  seat  In 
the  car.  She  further  testifled.  quoting  from 
the  record:  "When  I  got  into  tbe  automobile 
at  SpringviUe,  Bert  (defendant)  was  alcme  In 
tbe  front  sea^  and  I  took  a  seat  beside  him. 
•  •  •  Bert  drove  the  machine.  •  •  • 
He  said:  'We  will  go  to  Spanish  Fork,  and 
then  I  will  let  you  out  when  we  come  back. 
We  won't  be  gone  long.'  •  •  •  He  said  be 
would  see  me  home.  *  *  *  At  Spanlsb 
Fork  we  drove  up  to  <me  of  the  drug  stores 
and  there  got  some  beer.  The  beer  was  put 
In  the  machine,  and  we  started  back  towards 
Siwlngvllle.  We  started  up  the  road  •  «  * 
and  stopped  when  we  first  drank.  All  the 
parties  drank  beer  and  there  were  six  of  us; 
we  drank  out  of  the  bottles.  We  came  back 
through  8pringville,  and  I  asked  to  get  out. 


and  they  would  not  listen  to  me.  From 
Sprlngvllie  we  came  ri^t  on  to  Prova  They 
(referring  to  the  defendant's  male  compan- 
ions) took  their  girls  home.  The  boys  came 
back  and  got  in  the  car,  and  we  drove 
around  aa  far  as  the  Lamar  Hotti.  The 
boys  all  got  out  and  went  around  the  hotel 
and  left  me  in  the  car.  The  defendant  came 
back,  I  should  think  in  about  15  minutes, 
and  the  other  boys  left.  Bert  and  I  went 
down  to  the  garage  and  came  hack  to  the 
Lamar  Hotd,  where  we  stayed  the  bal- 
ance of  the  xdght  •  •  •  I  carried  some 
of  the  bottles  (referring  to  the  beer)  to  the 
Lamar  Hotel  in  a  rain  coat  I  had  two  bot- 
tles in  each  pocket  We  went  to  our  room, 
where  we  undressed  nearly  an  hour  after- 
wards. During  that  hour  we  were  drinking 
and  talking.  *  *  *  We  both  occupied  the 
same  bed  and  bad  sexual  intercourse."  She 
also  testified  that  as  they  were  passing  along 
the  corridor  of  the  hotel  leading  to  their 
room  she  saw  a  man  (Cal.  Hanson)  lying  on 
a  bed  In  one  of  the  rooms;  that  tbey  stopped 
and  talked  with  Hanson  about  lU  minutes, 
and  tben  went  to  their  own  room.  No.  14, 
Hanson  going  with  them;  that  Hanson  re- 
mained and  talked  with  them  about  20  min- 
utes and  tben  returned  to  his  own  room;  that 
it  was  after  2  o'clock  a.  m.  when  Hanson  re- 
turned to  his  room.  Cal.  Hanson  was  called 
as  a  witness  by  tbe  state  and  testifled  that 
on  the  night  In  Question  he  occupied  room 
No.  11  In  the  Lamar  Hotel;  tbat  at  about  2 
o'clock  a.  m.  defendant  and  the  prosecutrix 
came  to  his  room  and  talked  with  aim  about 
10  minutes,  and  from  bis  room  (room  No.  11) 
they  all  went  to  room  No.  14;  that  be  re- 
mained in  room  No.  14  about  20  minutes  and 
then  returned  to  room  No.  11,  leaving  de- 
fendant and  tbe  prosecutrix  together  in  room 
No.  14.  "Q.  Did  yon  see  them  again  after 
tbat?  A.  Not  until  next  morning.  Q.  Did 
yon  see  them  in  tbe  morning?  A.  Tes,  sir. 
Q.  Where  were  tbey?  A.  In  the  room.  Q. 
Both  there?  A.  Yes,  sir.  Q.  About  what 
time?  A.  Well,  I  couldn't  say  hardly  what 
time  it  was,  quite  early,  probably  7  o'clock. 
•  •  •  She  was  dressed.  In  full  costume, 
(and)  Bert  (defendant)  was  dressed,  in  full 
costume."  Hanson  also  testifled  that  tb^ 
all  took  breakfast  together  tbat  morning  at 
a  nearby  restaurant  George  T.  Jndd,  wlio, 
at  the  tUne  the  offense  charged  is  all^i^  to 
have  been  oommitted,  was  sheriff  of  Utah 
county,  was  called  as  a  witness  the  state 
and  testifled  that  be  had  a  conversation  with 
defendant  abont  the  3d  or  4tb  day  nt  S^ 
temher,  1912;  that  he  asked  defendant  "when 
he  was  on  Saturday  night  the  latter  part  <tf 
August,"  and  that  the  def^dant  stated  that 
he  went  to  Spring^le  and  then  hack  to  Pro- 
vo; that  be  also  asked  defendant  where  he 
stayed  that  night,  and  he  answered  that  he 
stayed  at  home;  that  he  asked  defendant  tf 
"he  knew  the  whereaboats"  of  tbe  proseeu- 
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trix  oa  that  night,  and  that  defendant  au- 
swered  that  he  did  not.  Mr.  Judd  al8o  tes- 
tified that  he  had  another  conversation  with 
defendant  a  few  days  tbereufter,  ahuut  the 
10th,  quoting:  "I  asked  him  where  be  was 
on  the  night  of  the  last  of  August  and  the  1st 
of  September,  and  he  said  he  was  in  the 
Lamar  rooming  house.  I  asked  him  why  he 
did  not  so  state  to  me  in  the  former  conver- 
sation. He  said  he  did  not  know  why.  I 
asked  him  why  he  stayed  in  room  No.  14  of 
the  Lamar  rooming  bouse,  and  he  said  he 
did  not  stay  there.  He  said  be  stayed  in 
room  No.  11  with  Cal.  Hanson  that  night." 

LI]  Counsel  for  the  defendant,  in  their 
printed  brief,  contend  that  there  is  not  suffi- 
cient evidence  to  support  a  Qnding  that  the 
defendant  was  a  married  man  at  the  time  of 
the  alleged  commission  of  the  crime  charged. 
The  prosecutrix  was  asked  on  cross-examina- 
tion if  she  made  certain  statements  while 
testifying  in  the  cause  at  the  preliminary 
bearing  before  the  committing  magistrate  in 
conflict  with  portions  of  her  testimony  given 
at  the  trial,  and  she  answered  that  she  did, 
but  that  her  testimony  in  that  regard  given 
at  the  preliminary  hearing  was  not  true.  On 
being  further  questioned  by  defendant's  coun- 
sel as  to  why  she  so  testified  at  the  prelim- 
inary hearing,  she  answered:  "Well,  because 
after  I  beard  that  he  was  a  married  man  I 
didn't  want  these  things  to  get  out  about  him 
and  about  me.  That's  why.  Q.  Because  be 
was  a  married  man?  A.  Yes,  sir.  Q.  When 
did  you  learn  that?  A.  After  I  had  been 
there  with  him.  •  •  •  Q.  What  other 
reason  was  there  why  you  did  not  want  to  { 
tell  the  truth  •  •  •  when  you  testified  at 
the  other  trial?  A.  Well,  simply  because 
*  •  •  I  didn't  want  to  testify  against 
Bert  (defendant) — In  one  way  I  didn't  want 
to  because  I  never  have  been  with  married 
men  and  I  knew  be  was  married.  After  I 
found  out  he  was  married,  I  was  doing  this 
for  his  wife's  sake.  Q.  So,  to  save  Bert's 
wife  was  one  object  and  to  save  Bert  was  an- 
other? A.  Yes,  sir.  Q.  Now,  was  there  any 
other  thing?  A.  No,  sir;  Just  those  two 
things."  George  T.  Judd,  a  witness  for  the 
state,  testified  on  this  point  as  follows:  "Q. 
Did  you  have  any  conversation  with  him  (de- 
fendant) •  •  •  relative  to  whether  or 
not  he  was  a  married  man?  A.  Yes,  sir.  Q. 
What  was  the  conversation?  A.  That  he  was 
married.  Q.  Was  anything  said  about  how 
many  children  he  bad?  A,  As  I  remember, 
he  said  that  he  had  two.  Q.  What  were  you 
talking  about?  •  •  *  A.  Talking  about 
this  case.  •  •  •  Q.  Do  you  know  wheth- 
er or  not  Mr.  Park's  wife  is  now  alive?  A. 
Yes.  sir.  Q.  Is  she?  A.  Yes,  sir."  We  think 
this  evidence  was  sufficient  to  support  a  find- 
ing by  the  Jury  that  the  defendant  was  a 
married  man.  State  v.  Thompson,  31  Utah, 
228,  87  Pac.  709;  State  v.  Greene,  33  Utah, 
497,  94  Pac.  987;  State  v.  Moore,  36  Utah, 
521.  105  Pac.  293,  Ann.  Cas.  1912A,  284;  Un- 
derhlll.  Crim.  Ev.  p.  446. 


[2]  The  defendant  ofTered  no  evidence,  aad 
the  cause  was  submitted  to  the  Jury  on  the 
evidence  Introduced  by  the  state,  the  sub- 
stance of  which  we  have  set  forth.  When 
the  state  rested,  the  defendant  made  a  mo- 
tion that  he  be  discharged  on  the  ground  that 
the  prosecutrix  was  an  accomplice,  and  that 
there  was  no  evidence  except  that  given  by 
her  "tending  to  show  that  any  crime  had 
been  committed,  •  •  •  and  that  there  is 
no  evidence  whatever  In  the  record  corrobo- 
rating the  statements  of  the  complaining  wit- 
ness," the  prosecutrix.  Defendant  also  re- 
quested the  court  to  charge  the  Jury  as  fol- 
lows: "You  must,  under  the  evidence  In  this 
case,  find  and  return  a  verdict  *  •  •  Id 
favor  of  defendant  not  guilty."  The  over- 
ruling of  the  motion  and  the  refusal  of  the 
court  to  direct  a  verdict  in  favor  of  defend- 
ant are  the  errors  assigned  and  relied  on  for 
a  reversal  of  the  Judgment  Comp.  Laws, 
1907, 1  4862,  provides  that  a  person  cannot  be 
convicted  of  a  crime  on  the  testimony  of  an 
accomplice  unless  such  accomplice  is  corrob- 
orated by  other  evidence  which  of  Itself  and 
without  the  aid  of  the  testimony  of  the  ac- 
complice shall  tend  to  connect  the  defendant 
with  the  commission  of  the  crime  charged  In 
the  Information;  and  the  corroboration  is  not 
sufficient  If  It  merely  shows  the  commlssioa 
of  the  ofiTerise  or  the  circumstances  thereof. 

Counsel  for  defendant  contend  with  much 
earnestness  that  the  testimony  of  the  prose- 
cutrix was  not  corroborated  by  other  evi- 
dence as  required  by  the  foregoing  provision 
of  the  statute.  We  do  not  agree  with  coon- 
seL  Cal.  Hanson  testified  that  he  went  with 
defendant  and  the  prosecutrix  to  room  No.  14 
of  the  Lamar  rooming  house  at  about  2:30 
o'clock  a.  m.  on  the  night  in  question,  and 
that  in  about  20  minutes  thereafter  he  went 
to  his  own  room,  leaving  defendant  and  the 
prosecutrix  together  and  alone  in  room  No. 
14,  and  that  be  again  saw  them  alone  in  this 
room  "quite  early,  probably  7  o'clock,"  the 
following  morning.  The  evidence  therefore 
tends  to  show  that  defendant,  a  married  man. 
was  seen  alone  with  a  girl  19  years  of  age, 
who  at  the  time  was  a  ward  of  the  Indus- 
trial  School  of  this  state,  at  about  2:30  at 
night,  an  unusual  and  unseemly  hour,  In  a 
room  of  a  hotel  in  the  city  where  he  at  the 
time  resided,  and  was  next  seen  In  the  same 
room  alone  with  the  girl  "quite  early"  the 
following  morning.  From  this  conduct,  un- 
explained, the  inference  is  permissible  that 
he  remained  alone  with  the  girl  In  the  room 
from  2:30  a.  m.  until  7  a.  m.,  and,  when 
considered  In  connection  with  the  evidence 
of  the  witness  Judd  that  the  defendant  made 
conflicting  and  false  statements  regarding  the 
room  occupied  by  him  that  night.  Is,  we 
think,  sufficient  corroboration  of  the  prose- 
cutrix tending  to  connect  the  defendant  with 
the  commission  of  the  offense. 

The  Judgment  la  affirmed. 

STRAUP  and  FBICE,  JJ.,  concur. 
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FIRST  NAT.  BANK  OF  MOSCOW  v.  RE- 
GENTS OF  UNIVERSITY  OF  IDAHO. 
(Snpreme  Court  of  Idaho.    April  24,  19140 

1.  Colleges  and  Univebsities  (t  10»>— Ac- 
tion AOAINBT  BOASD  OF  BEOENTB— JCBIS- 
DICriON. 

Tbe  district  court  baa  jarlsdlctioii,  to  try 
an  actioD  against  the  Board  of  Recents  of  the 
State  University  to  recover  a  balance  for  mon- 
ey advanced  and  material  furnished  in  the  con- 
struction of  a  buildinfc  to  be  used  by  the  uni- 
versity. Moscow  Hardware  Co.  v.  Regents,  19 
Idaho,  420,  113  Pac.  731,  and  First  National 
Bank  v.  Regents,  10  Idaho,  440,  113  Pac.  73S, 
approved  and  followed. 

(E:d.  Note.— For  other  cases,  see  Colleges  and 
UnlvandticB,  Cent.  Dig.  ||  29-31 ;  Dec.  Dig.  i 
lO.*] 

2.  Colleges  and  Univebbitieb  (8  7*)— Ac- 

■fj  Q   P/i  BTl  E8 

The  Act  of'  March  6,  1913  (Sess.  Laws 
1913,  p.  328),  creating  a  State  Board  of  Bdoca- 
tion,  makes  such  board  the  aucc^essor  to  the  old 
Board  of  Regents  (rf  tbe  University  of  Idaho, 
and  as  such  successor  said  State  Board  of  Eda- 
calion  has  the  power  and  anthority  to  defend 
an  action  previously  instittited  against  the  old 
board  for  a  pre-existing  obligation. 

[Ed.  Mote.— For  other  cases,  see  CoUegw  and 
Universities,  Cent  Dig.  |8  10^19 ;  Dec  Dig.  I 

3.  Remedies— Election. 

Held,  that  the  remediea  sought  by  the  plain- 
tiff are  not  inconstant  remedies,  and  plaintiff 
twuld  not  be  required  to  elect  between  them. 

4.  Habmlesb  Ebbob. 

Held,  that  the  lower  court  committed  no 
error  prejudicial  to  the  rights  of  appellant 

Appeal  from  District  Court,  Latah  Coun- 
ty ;  Edgar  C.  Steele,  Judge. 

Action  by  the  First  National  Bank  of  Mos- 
cow, a  corporation,  against  the  Regents  of 
tbe  University  of  Idaho,  a  corporation,  for 
money  advanced  and  material  furnished  In 
the  coustrtictlon  of  a  university  building. 
From  a  Judgment  for  plalutlH,  the  State 
Board  of  Education,  as  successor  to  the  for- 
mer Board  of  Regents,  appeals.   Affirmed.  . 

Forney  &  Moore,  of  Mmcow,  for  appel- 
lant C  J.  Orland,  of  Moscow,  for  respond- 
ent 

PER  CURIAM.  This  action  was  com- 
menced against  the  Board  of  Regente  of  the 
University  of  Idaho  to  recover  a  balance  for 
money  advanced  and  material  furnished  in 
the  construction  of  a  building  to  be  used  by 
the  university.  Judgment  was  obtained  for 
the  sum  of  96,606.35,  and  the  State  Board 
of  Education  and  tbe  Board  of  R^uts  of 
the  University  of  Idaho,  as  Baccessor  to  the 
old  Board  of  Regents,  prosecuted  this  ai>- 
t>ea1. 

[1]  There  Is  no  merit  in  the  contention  that 
the  district  court  was  without  jurisdiction 
and  that  the  only  jurisdiction  to  bear  this 
case  was  in  tbe  Supreme  Court.  This  court 
held  to  the  contrary  in  Moscow  Hardware 
Co.  V.  Regents,  19  Idaho.  420,  113  Pac.  731, 
and  First  National  Bank  v.  Regents,  19  Ida- 
ho, 440,  113  Pac.  735.    The  doctrine  there 


announced  Is  sound  and  consonant  with  tbe 
provisions  of  the  Constitution  and  statute 
and  is  affirmed  in  so  far  as  it  applies  to  the 
Brard  of  Regents  of  the  State  University. 

[2]  It  is  nnnecessaiT  for  us  to  deal  with 
the  question  presented  by  appellant  as  to 
the  right  to  maintain  such  an  action  against 
the  State  Board  of  Education,  wMch  is  also 
made  the  board  of  r^nts  of  the  University, 
for  tbe  reason  that  this  action  arose  befbre 
the  adoption  of  tbe  Act  of  March  6,  1913, 
whlcik  created  the  Board  of  Education,  which 
l9  also  the  Board  of  Regents  of  tiie  Unlrer* 
sity  of  Idaho.  Tbe  statute  makra  this  board 
the  successor  to  the  old  Board  of  Regents, 
and,  whether  or  not  an  action  can  be  main- 
tained against  this  board,  they  have  tbe 
power  and  autbori^  to  defend  an  action 
previously  instituted  for  a  pre-existii%  ob- 
ligation. 

[S]  There  is  no  merit  In  tbe  contention 
that  the  court  erred  In  reftuli^  to  require 
tbe  plaintiff  to  elect  between  two  alleged 
remedies.  The  remedies  sought  by  the  plain- 
tiff are  not  inconsistent  remedies.  There 
was  no  error  in  the  ruling  of  the  court  re- 
fusing to  require  an  election. 

14]  We  dLscorer  no  error  In  this  case  prej- 
udicial to  tbe  rights  of  tbe  anwllant  or 
that  would  call  for  a  reversal  of  tbe  Judg- 
ment. 

Considerable  ailment  has  been  made  by 
appellant  In  this  case  as  to  tbe  manner  of 
collection  of  tbe  Judgment  herein  in  tbe 
event  It  should  be  affirmed.  That  Is  not  a 
question  whidi  confronts  us  on  this  appeaL 
It  is  dear,  however,  that  no  execution  can 
issue  in  tiie  cue,  and  that  this  Judgment  is 
merely  an  adjudication  and  Judicial  determi- 
nation of  tbe  amount  Justly  due  from  the 
appellant  to  the  respondent  If  the  board 
does  not  pay  tbe  Judgment  or  is  not  supplied 
with  funds  out  of  wliich  to  pay  tbe  same,  re- 
spondents will  have  to  go  before  the  Legis- 
lature and  seek  its  relief  through  that  chan- 
neL  This  is  a  mere  suggestion,  however, 
and  Is  In  no  way  rasentlal  to  the  determi- 
nation  of  this  case. 

The  Judgment  is  therefore  affirmed,  with 
costs  In  favor  of  respondent 


m  Idaho,  19) 

FIX  V.  OBAT. 

(Sapreme  Court  of  Idaho.    April  25.  1014.) 

1.  Taxation  (5  734*)— Cancellation  of  Tax 
Deed— Right  of  Action. 

Where  a  landowner  owns  two  separate 
tracts  of  real  estate  in  the  same  county  aggre- 
gating 7G0  acres,  and  resides  in  another  coun- 
ty, and  had  been  in  the  habit  for  more  than  20 
years  of  writing  to  tbe  assessor  for  statement 
of  the  amount  of  taxes  due  for  the  year,  and 
upon  receiving  the  statement  of  the  amount 
sending  his  check  In  payment  therefor,  and  in 
the  year  1907  wrote  a  similar  letter  to  the  tax 
collector  inquiring  the  amount  of  bis  taxes,  but 
failed  to  give  a  description  of  the  land  he  own- 
ed in  the  county,  and  the  assessor  replied,  giv- 
ing a  statement  of  the  amount  due,  and  such 
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statement  omitted  a  tract  of  320  acres,  and  the 
landowner  paid  the  amoont  called  for  by  the 
atatement,  and  received  his  receipt  therefor, 
and  failed  and  neglected  to  read  the  descrip- 
tion contained  in  the  receipt,  and  consequent- 
ly failed  to  observe  that  be  had  not  paid  the 
taxes  on  all  of  his  real  estate  in  the  county, 
but  the  amount  so  paid  was  approximately  the 
same  as  he  bad  paid  the  previous  year  upon 
his  entire  holdings  in  the  county,  and  the  320 
acres  were  thereafter  advertised  and  sold.  lor 
delinquent  taxes,  and  the  time  for  redemption 
expired,  and  a  tax  deed  was  issued  to  the  pur- 
chaser,  and  during  the  subsequent  years  the 
Iflodowner  bad  continued  to  pay  the  taxes  on 
this  tract  of  land,  as  well  as  bis  other  holding 
in  the  county,  and  he  bad  no  notice  of  delin- 
quency of  taxes  or  sale  of  the  property  for  1907 
until  after  the  issuance  oi  the  deed,  and  he 
thereupon  tendered  the  amount  which  had  been 
paid,  together  with  Interest  and  penalties,  held, 
that  the  property  owner,  upon  payment  of  the 
taxes,  together  with  interest,  penalties,  and 
costs,  will  be  entitled  to  a  decree  canceling  and 
setting  aside  the  -tax  deed,  and  quieting  his  ti- 
tle to  Bucb  property. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  1408,  1470-1473;  Dec  Dig.  { 
734.*] 

2.  Taxation  734*)— Cancillation  of  Tax 
DxED — Right  of  Action— Notice. 

Where  property  was  sold  tor  taxes  delin- 
quent for  the  year  1907,  and  the  red  ink  entry 
was  entered  upon  the  tax  roll  as  required  by 
Btatnte,  and  thereafter  an  entry  was  made  op- 
posite  the  description  of  the  same  land  end  on 
the  same  roll  that  the  tax  had  been  canceled 
by  order  of  the  board  of  commissioners,  and  the 
landowner  never  had  any  notice  that  there  were 
any  delinquent  taxes  held  asainst  the  land,  nor 
that  it  bad  been  sold  for  delinqneut  taxes,  and 
paid  his  taxes  from  year  to  year  thereafter  on 
such  land,  and,  upon  discovering  that  the  land 
had  been  sold  for  delinquent  taxes,  and  imme- 
diately upon  the  Issuance  of  a  tax  deed  there- 
for, tendered  the  amount  of  taxes  bo  paid,  to- 
gether with  interest,  penalties,  and  costs  to  the 
purchaser,  held,  that  the  landowner  was  enti- 
tled to  have  the  deed,  surrendered  and  canceled, 
and  that  the  tax  sale  was  irregular  and  voida- 
ble. 

[Ed.  Note.— For  other  eases,  see  Taxation, 
Cent  Dig.  H  1408,  UTO-M-S;  Dec  Dig.  I 
734.«] 

Appeal  from  District  Coort,  Latata  Coun- 
ty ;  Edgar  C  Steele,  Judge. 

Actloii  by  John  M.  Fix  a^lnst  H.  M.  Gray 
to  cancel  a  tax  deed,  and  to  quiet  title.  Judg- 
ment for  plaintiff,  and  defauSant  ai^eals. 
Hodlflad  and  affirmed. 

James  B.  Batop,  of  Lewiston,  for  appellant 
MUes  S.  Johnaon,  ot  Iiewlaton,  for  respond- 
ent, 

AILSHIB,  a  J.  This  action  was  InaUtnt- 
ed  by  the  plaintiff  to  quiet  bis  title  to  a  cer- 
tain tract  of  land  to  which  the  defendant 
held  a  tax  deed.  The  cause  was  tried,  and 
findings  and  judgment  were  made  and  enter- 
ed In  favor  of  the  plaintiff,  and  defendant 
has  appealed. 

[1  ]  The  action  Involved  a  tract  of  320  acres 
of  land  situated  In  Latah  county.  It  appears 
that  the  respondent  has  owned  this  land  since 
1884,  and  during  all  the  time  he  has  lived 
in  the  dty  of  Lewiston,  Nez  Perce  county. 
The  evidence  discloses  that  respondent  has 


some  760  acres  of  land  In  Latah  county,  and 
that  he  was  In  the  habit  each  year  of  writing 
over  to  the  assessor  of  Latah  county  for 
statement  of  the  amount  of  taxes  due  on 
his  holdings  la  that  county,  and  on  receiving 
statement  would  return  a  check  in  payment 
therefor. 

It  seems  that  the  assessor  foiled  to  send 
out  the  usual  tax  notices  for  the  year  1907, 
and  so  respondent  wrote  the  assessor  to 
know  what  his  1907  taxes  were,  but  did  not 
give  a  description  of  any  land  he  owned, 
merely  inquiring  as  to  the  amount  of  taxes 
due  on  his  property.  The  assessor  replied, 
stating  that  bis  taxes  were  $133.  Thereupon, 
and  on  the  27tb  of  December,  1007,  respond- 
ent mailed  a  check  to  the  assessor  for  the 
sum  of  $133,  in  payment  of  what  be  suppos- 
ed to  be  his  total  taxes  on  all  his  lands  in 
that  county  for  the  year  1807.  As  a  matter 
of  fact,  when  the  officer  had  written  respond- 
ent, be  had  only  sent  blm  a  statement  of  the 
amount  due  on  one  tract  comprising  440 
acres,  and  bad  overlooked  stating  tbe  amount 
due  on  another  and  separate  tract  of  320 
acres.  Respondent  testifies  that  he  supposed 
this  covered  his  entire  holdings,  and  that  be 
did  not  read  the  description  In  his  tax  re- 
ceipt, and  did  not  notice  or  observe  that  his 
check  for  $133  had  not  paid  his  taxes  on  his 
entire  760  acres.  It  is  also  shown  that  the 
taxes  on  the  entire  760  acres  for  tbe  year 

1906  had  amounted  to  $146.56,  and  respond- 
ent testifies  that  tbe  amounts  were  so  nearly 
the  same  that  he  supposed  and  understood 
that  tbe  $133  for  1007  covered  his  eiitlre  hold- 
ings In  Latah  county  for  that  year.  In  this 
way  the  taxes  on  the  320  acres  of  land  for 

1907  became  delinquent,  the  property  was  ad- 
vertised and  sold  for  delinquent  taxes,  and 
the  appellant  herein  bid  In  tbe  property  and. 
after  the  time  for  redemption  expired,  se- 
cured a  tax  deed.  Respondent  continued  to 
pay  the  taxes  on  this  land  for  each  subsequent 
year  of  1903,  1009,  1910,  and  1911,  and  ap- 
pears to  have  had  no  notice  of  the  delin- 
quency for  1907,  and  testifies  that  he  knew 
nothing  of  the  matter  until  after  the  lam- 
anoe  of  the  tax  deed. 

12]  It  also  appears  that  tbe  assessor  failed 
to  enter  in  red  ink'  on  tbe  assessment  roll 
of  1907  the  amotmt  of  delinquent  taxes  tbat 
had  previously  accrued  against  this  property* 
and  that  cn  tbe  assessment  roll  of  1908  tbe 
red  ink  entry  appeared  against  the  property 
of  a  delinquent  tax  for  1907,  with  a  further 
record  that  tbe  same  had  been  canceled  by 
order  of  the  board  of  county  commissioners; 
and  it  also  appears  tbat  the  record  of  tbe 
board  of  county  commissioners  actually  shows 
an  order  canceling  this  delinquent  tax. 

The  record  finally  stood,  therefore,  as  if 
tbe  red  ink  entry  required  by  section  1755, 
Bev.  Codes,  had  never  been  made,  and  In 
that  respect  brings  this  case  within  the  rule 
announced  in  Parsons  v.  "Wrble,  21  Idaho. 
695. 123  Pac.  63&  There  was  nothing  hi  the 
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record  to  give  notice  to  tbe  property  owner 
tUat  tliig  land  bad  been  sold  for  deUoQuent 
tuxes. 

Again,  the  record  Is  quite  clear  that  re- 
spondent was  acting  in  good  faith,  endeavor- 
ing to  l^eep  his  taixes  paid,  and  that  he  did 
lu  fact  pay  all  the  taxes  he  had  any  notice 
were  standing  against  his  property,  or  that 
bad  ever  been  aiisessed  against  it.  The  tax* 
payer  iras  evidently  acting  In  good  faith, 
and,  on  the  other  hand,  the  asseiisor  and  tax 
collector  seems  also  to  huve  acted  in  good 
faith,  and  not  with  any  purpose  of  deceiving, 
defraudiug,  or  misleading  respondent 

While  the  facts  and  circumstances  differ, 
the  principle  of  law  here  involved  is  similar 
to  that  announced  in  Smith  v.  Davidson,  23 
Idaho.  555,  130  Pac.  1071,  and,  for  the  same 
reason  and  on  the  same  principle,  entitles  tbe 
property  owner  to  the  same  equitable  relief 
which  was  granted  in  that  case.  See,  also, 
Handall  v.  Dalley,  6^  Wla.  285,  28  N.  W.  352; 
Cooley  on  Taxation  (3a  Ed.)  809. 

A  number  of  other  reasons,  some  of  which 
are  valid,  have  been  advanced  In  support  of 
the  Judgment  of  the  trial  court,  and  to  the 
effect  that  the  respondent  herein  was  entitled 
to  the  relief  which  the  Judgment  awarded 
him.  In  view  of  the  fact  that  we  have  con- 
<daded  that  the  Judgment  in  this  case  should 
be  affirmed,  it  is  unnecessary  to  discuss  these 
several  questions.  It  is  quite  clear  that  the 
respondent,  who  is  tbe  owner  of  this  land, 
has  acted  in  good  faith,  and,  while  perliaps 
not  as  diligent  as  he  might  have  been,  lie 
onght  not  to  lose  his  property  under  the  dr- 
nnmstances,  where  he  is  ready  and  willing 
to  reimburse  tbe  purchaser  at  the  tax  sale 
for  all  his  outlay,  together  wltb  interest  and 
penalties.  On  tbe  other  hand,  the  appellant, 
who  was  the  purchaser  at  this  delinquent 
sale,  has  been  in  no  way  prejudiced,  and  will 
in  DO  way  t>e  a  loser,  and  be  will  receive  his 
money  back,  together  with  a  high  rate  of  in- 
terest and  such  penalties  as  the  statute  pre- 
scribes. 

We  shall  not  further  discuss  tbe  questions 
arlslag'in  this  case.  The  Judgment  should  be 
affirmed,  and  It  is  so  ordered.  The  appellant 
will  be  taxed  with  the  costs  of  this  appeal. 

The  respondent,  as  a  condition  to  clear- 
ing his  title  and  canceling  tbis  tax  deed, 
ahonid  pay  to  tbe  appellant,  or  to  tbe  clerk 
for  his  use  and  benefit,  all  sums  paid  out  by 
appellant,  together  with  interest  and  penal- 
tlea  allowed  on  redemption,  and  should  also 
pay  the  costs  of  this  action  In  the  district 
court.  The  appellant  was  not  In  any  way  at, 
fault  or  to  blame  for  bidding  in  this  proper- 
ty, and  he  took  a  tax  deed  in  the  manner  au- 
thorized and  provided  by  law.  Be  should  not 
now  be  required  to  pay  the  costs  and  expens- 
es entailed  In  the  district  court  In  having 
tbis  deed  set  aside.  Tbe  whole  coats  incurred 
In  the  district  court  should  be  taxed  up 
against  the  respondent  On  the  other  hand, 
tf  tbe  district  court  rightly  decided  tbe  case, 


as  we  think  it  did,  and  that  dedslan  was 
against  the  appellant,  and  be  saw  fit  to  pros- 
ecute this  appeal,  he  should  pay  the  costs 
incurred  In  bringing  the  case  to  this  court 

The  cause  will  therefore  be  remanded  to 
the  district  court,  with  direction  to  enter  a 
modified  decree  In  accordance  herewith,  and 
as  modified  the  judgment  of  tbe  district  court 
will  be  affirmed;  and  it  is  so  ordered.  Costs 
of  this  appeal  awarded  In  favor  of  respond- 
ent 

SULUVAN,  J.,  concurs. 


(M  Idaho,  1) 

STRONG  et  al.  v.  BROWN  et  aL 

(Supreme  Court  of  Idaho.   April  15,  1914.  Re- 
hearing Denied  May  15,  1914.) 

1.  Mines  anu  Menerau  (S  119*)— Excava- 
tion—X  eg  liqehce— Nuisance. 

It  is  lawful  for  the  miner  to  sink  holes,  pits, 
and  shafts  on  mineral  lands,  and  to  do  so  ii 
not  of  itself  an  act  of  oegllgence,  and  an  ex- 
cavation, pit,  or  shaft  made  by  a  miner  in  the 
prosecution  of  hia  work  is  not  of  itself  a  nui- 
sance. - 

[Ed.  Note.— For  other  cases,  see  Mines  and 
MlQetals,  Cent  Dig.  fi  241 ;  Dec.  Dig.  f  119.*] 

2.  MlMZS  ANn  MiNEBAU  (8  119*>— BXOAVA- 

TJON— Injukt  to  Ahehals— Liabiutt. 
The  owner  of  a  mining  claim  is  not  liable 

to  the  owner  of  live  stock  for  damages  re- 
sulting from  live  stock  running  at  large  fall- 
ing into  a  pit,  prospect  hole,  or  mining  ahaft 
left  open  by  the  miner,  and  the  locator  or  owner 
of  mining  claims  is  not  bound  by  law  to  fence 
or  inclose  tbe  same  in  order  to  protect  live 
stock  running  at  large  on  the  pnblic  domain 
from  being  injured  hy  falling  into  the  same. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  %  241 ;  Dec  Dig.  1 119.*] 

Appeal  from  District  Court,  Bear  Lake 
County;  Alfred  Budge,  Judge. 

Action  by  Etlsha  Strong  and  others  against 
Lucius  F.  Brown  and  others  for  damages  for 
loss  of  live  stock.  From  Judgment  for  de- 
fendants, plaintiffs  appeal.  Affirmed. 

T.  L.  Olenn,  of  Montpeller,  for  appellaata 
Charles  R  Harris,  of  MoatpeUor,  for  n- 
spoudents. 

AILSHIE,  G.  3.  This  action  was  com- 
menced to  recover  damages  for  the  loss  of 
live  stock  that  were  running  on  tbe  public 
range  and  strayed  onto  the  premises  of  tbe 
defendants  and  fell  into  certain  "i^ts"  or 
excavations  that  had  been  made  on  the  de- 
fendants' premises  in  tbe  prosecution  of  work 
on  their  phosphate  mines.  A  demurrer  to 
the  complaint  was  sustained  and  judgment 
of  dismissal  was  entmd,  and  this  appeal 
was  thereupon  prosecuted. 

The  only  question  arising,  therefore,  is  as 
to  the  sufficiency  of  tbe  complaint  to  stftte 
a  cause  of  action.  The  material  allegations 
thereof  are  as  follows: 

"(2)  That  at  all  times  herein  mentioned  the 
defendants  were  J<^t  owners  of  and  in  pos- 
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session  of  the  following  phosphate  mining 
claims:  [Here  follows  a  description  of  the 
claims  which  are  located  in  Bannock  county]. 

"(3)  That  on  the  day  of  May,  1912, 

plaintiffs  were,  and  for  some  time  prior 
thereto  were,  the  owners  of.  In  possession  of, 
and  entitled  to  the  possession  of  the  follow- 
Ing  described  animals,  to  wit :  [Here  follows 
a  description  of  the  animals  and  allegations 
of  the  value  thereof];  that  In  the  mouth  of 
April,  1912,  the  said  mares  and  horse  were 
turned  upon  the  public  range  to  graze ;  that 
while  80  on  said  range,  the  blue  mare  fell 
into  a  idt  on  said  first  claim  and  was  kill- 
ed theKby;  that  the  gelding  while  so  upon 
said  range,  fell  into  a  pit  on  said  second 
claim,  and  was  killed  thereby ;  that  the  said 
gray  mare,  while  so  upon  said  range,  fell  in- 
to a  pit  on  said  third  claim,  and  was  killed 
thereby;  that  the  defendants,  in  utter  dis- 
regard of  the  rights  of  plaintiffB,  negligently, 
wrcaigfiaiy,  and  caxtAeaOy^  after  dicing  said 
pits,  foiled  to  inclose  the  same,  so  as  to  pro- 
tect stock  turned  upon  the  range,  and,  when 
said  pits  became  filled  with  snow,  th^  were 
80  bidden  view  that  the  said  horses 

walked  into  said  pits,  and  were  thereby  kill- 
ed and  destroyed,  to  plalntiffis*  damage  in  the 
sum  of  five  hundred  and  twenty-five  dolUira 
(f52S.OO)." 

[1, 1]  The  important  and  material  question 
tn  tliis  case  is  whether  a  miner,  prospector, 
or  landowner  is  guilty  of  neglig^oe  in  leav- 
ing prospect  holes,  pits,  or  shafts  open  and 
unfenced  on  the  public  domain  or  elsewhere 
upon  mineral  lands.  In  other  words,  must 
the  miner  and  prospector  fence  and  inclose 
prospect  holes,  pits,  and  mining  shafts  and 
tunnels  to  protect  live  atodk  running  at  lai^e 
from  falling  into  tb^.  In  this  case  it  stands 
admitted  that  the  respondents  were  the  own- 
ers and  in  possesion  of  certain  phosphate 
claims,  and  tbat  tbey  bad  opened  "pits"  on 
these  claims,  and  the  horses  belon^g  to  the 
appellants  strayed  onto  the  claima^  fell  into 
the  pits,  and  died. 

The  statutes  of  the  United  States  author- 
ise the  prospector  and  miner  to  go  upon  the 
public  domain  and  prospect  for  precious  met- 
als and  locate  mining  claims,  and  tlie  stat- 
utes require  that  certain  work  must  be  done, 
which  includes  digging  a  pit  or  sinUng  a 
abaft  in  order  to  hold  such  location.  It  Is 
dear,  therefore,  that  to  make  such  an  exca- 
vation, either  on  a  man's  own  land  or  upon 
the  public  domain,  is  not  of  Itself  a  wrongful 
act,  and  the  thing  done  does  not  of  Itself 
constitute  a  nuisance.  The  miner  has  a  right 
to  do  these  things,  and  that  right  Is  not  one 
of  sufferance  or  tolerance,  but  It  is  authoriz- 
ed by  positive  statute.  On  the  other  hand, 
under  the  laws  of  this  state,  a  man  may  al- 
low his  horses  to  run  at  large,  and  they  may 
roam  and  graze  wherever  their  Instinct  may 
lead  them  upon  unfenced  and  uuiuclosed 
lands.  In  other  words,  the  owner  of  unfenc- 
ed or  unlnctosed  land  cannot  maintain  an  ac- 


tion for  damages  against  the  owner  of  audi 
stock  because  they  happen  to  feed  and  grase 
upon  his  lands. 

Neither  the  government  of  the  United 
States  nor  the  state  of  Idaho  has  enacted 
any  statute  requlrli^  the  locator  of  a  mining 
claim  to  fence  the  same,  or  to  in  any  way 
protect  or  inclose  any  pits,  shafts,  or  excava- 
tions on  such  claim  against  live  stock.  In 
order  for  one  to  be  llatde  for  damages,  he 
must  be  guilty  of  some  act  of  negligence. 
Such  negligence  may  consist  of  omlsidon  or 
commission.  It  seems  to  us  Qiat  when  a 
mining  claim  is  left  unfenced,  as  between  the 
owner  thereof  and  the  owner  of  grazing  live 
stock,  there  exists  concuirrent  risks.  The 
owner  of  the  mining  claim  incurs  the  riak 
of  having  Uve  stodt  herd  and  graae  over  his 
land  and  claim,  and  he  takes  the  chances  of 
any  Incidental  damages  which  they  may  do 
bis  property  by  reason  of  having  free  In- 
gress thereto.  On  the  other  hand,  the  owner 
of  such  Uve  stodc,  while  he  has  the  privilege 
of  permitting  his  live  stock  to  run  at  large 
and  graze  over  the  uninclosed  property,  takes 
the  concurrent  risk  of  such  stock  getting  Into 
dangerous  places,  falling  Into  pits  or  excava- 
tions, or  getting  into  buildings  or  works  be- 
longing to  the  landowner  and  getting  maimed 
or  killed. 

While  the  owner  of  such  trespassing  live 
stock  cannot  be  held  in  damages  by  the  own- 
er of  the  real  property,  unless  the  land  has 
been  lawfully  Inclosed,  on  the  other  band,  the 
owner  of  such  realty  should  not  be  held  liable 
for  an  Injury  which  such  trespassing  animals 
may  receive  under  such  circumstances.  The 
man  who  turns  his  live  stock  out  onto  the 
public  range  takes  innumerable  risks  of  their 
being  killed  or  Injured.  The  mountainous 
country  is  full  of  crags,  canyons,  pitfalls,  and 
Innumerable  places  where  they  may  as  rasUy 
become  injured  as  from  falling  into  mining 
excavations.  It  would  be  a  very  dangerous 
precedent  to  establish  in  a  state  like  this, 
where  mining  and  prospecting  are  carried  on 
by  such  a  large  number  of  people,  to  say  that 
every  miner  and  prospector  must  fence,  or  in 
some  way  secure  and  protect,  every  pro^iect 
bole,  mining  shaft,  and  pit  against  roaming 
Uve  stock.  We  cannot  believe  that  the  law 
imposes  such  an  obligation. 

This  court,  in  considering  the  respective 
rights  of  property  owners  to  enjoy  the  free, 
unrestricted  use  of  their  several  properties,  In 
the  case  of  City  of  Bellevue  v.  Daly,  14 
Idaho,  551,  94  Pac.  1038^  15  L.  R.  A.  (X.  S.) 
992,  125  Am.  St  Rep.  179,  14  Ann.  Gaa  1136. 
quoted  with  approval  from  Professor  Beach 
as  follows:  "It  may  be  stated,  as  a  general 
proposition,  that  every  man  has  a  right  to  the 
natural  use  and  enjoyvient  of  his  property, 
and  if,  while  lawfully  In  such  use  and  enjoy- 
ment without  negligence  or  malice  on  h\s 
part,  an  unavoidable  loss  occurs  to  bis  neigh- 
bor, it  is  damnum  absque  injuria;  for  the 
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rightful  use  of  one's  own  land  may  cause 
damajge  to  anotber  without  any  legal  wroag." 

Our  attention  has  been  called  to  but  one 
case  which  seems  to  be  to  point  on  the  facts 
under  consideration  In  this  case,  and  that  is 
the  case  of  Belnhom  v.  Grlswold,  27  Mont. 
79;  69  Pac  567,  68  U  R.  A.  771,  91  Am.  St 
Rep.  818.  There  the  defendant  was  the  lessee 
ot  a  mining  claim  and  mill  site.  The  prop- 
erty was  not  inclosed  by  any  legal  fence. 
He  had  placed  upon  the  property  a  number  of 
Tats  containing  a  solution  of  certain  poison- 
ous chemicals  and  water,  and  the  plaintilTs 
cattle  strayed  onto  the  premises  and  drank 
<^  the  solution  and  died.  l%e  plaintiff  there- 
upon commenced  an  action  against  the  de- 
fendant to  recover  damages  to  the  extent  of 
Uie  Taloe  of  the  cattl&  The  Supreme  Court 
of  Uontana  gave  the  matter  a  very  thorough 
consideratloi^  and  reached  tlw  inclusion 
that  the  mlneowner  was  not  liable  for  damag- 
es, that  he  had  committed  no  wrong  or  tort, 
and  was  In  no  respect  guilty  of  negligence, 
and  should  not  be  held  for  damages.  In  pro- 
cess of  the  court's  discussion  and  consldera- 
Uon  of  this  question,  it  was  said:  "This  is 
-  hia  r^t.  for  the  cattle  are  trespassing.  The 
owners  of  domestic  animals  hold  no  aerrltude 
upon,  or  interest,  temporary  or  permanent,  in, 
the  open  land  of  another  merely  because  it  Is 
open.  If  the  Ifindowner  fails  to  'fence  out* 
cattle  lawfully  at  large,  be  may  not  success- 
fully complain  of  loss  caused  by  such  Uve 
stock  straying  upon  bis  nnlnclosed  land.  For, 
under  these  circumstances,  the  trespass  Is 
condoned  or  excused;  tbe  law  refuses  to 
award  damages.  While  the  landowner,  by 
omitting  to  fence,  disables  himself  from  In- 
Toking  tbe  remedy  which  Is  given  to  those 
who  iDClose  their  property  with  a  legal  fence, 
and  while  the  cattle  owner  \s  thereby  relieved 
from  liability  for  casual  trespasses,  it  Is 
nevertheless  true  that  tbe  cattle  owner  has 
no  right  to  pasture  his  cattle  on  the  land  of 
anotber,  and  that  cattle  thus  wandering  over 
such  lands  are  not  rightfully  there.  They 
are  there  merely  by  the  forbearance,  suffer- 
ance, or  tolerance  of  tbe-nonfendDg  landown- 
er; there  they  may  remain  only  by  bis  tol- 
erance. The  cattle-owning  plaintiff  did  not 
owe  to  the  land-owning  defendant  tbe  duty 
to  fence  his  cattle  in.  Tbe  latter  did  not 
owe  to  the  former  tbe  duty  to  fence  tbem  ont 
Neither  pf  them  was  under  obligation  to  the 
other  in  that  regard.  The  defendant  is  not 
liable  in  this  action,  unless  he  was  negligent 
There  cannot  be  negligence  without  breach  of 
duty.  Hence  manifestly  the  defendant  was 
not  guilty  of  negligence  in  omlttlog  to  pre- 
vent tbe  plaintiff's  cattle  from  going  upon 
his  nnfenced  land." 

The  foregoing  observations  are  peculiarly 
applicable  to  tbe  facts  of  tbe  case  we  have 
under  consideration,  We  are  satisfled  that 
the  trial  court  properly  sustained  tbe  demur- 
rer and  dismissed  the  action,  and  that  under 


tbe  allegations  of  the  complaint,  the  defend- 
ants were  not  liable  fdr  dami^es. 

The  Judgment  should  be  affirmed,  and  It  Is 
so  ordered,  with  costs  In  bvor  of  respondent 

SULLIYAN.  J.,  concurs. 


  («  Okl,  66S) 

DARNELL  v.  HUME  et  at   (No.  8397.) 
(Supreme  Court  ot  Oklahoma.   April  28,  1914.) 

(Syllabu*  &y  the  Court.) 

1.  Frauos,  Statutx  of  (I  63*)— Ijusi— Ya- 

UOITT. 

A  lease  or  contract  of  rental,  whether  In 
writing  or  parol,  for  a  period  of  one  year  be- 
ginning a  day  in  the  future,  is  valid. 

Lfid.  Note.— For  other  cases,  see  Frauds,  Stat* 
ute  of,  Cent  Dig.  ||  69,  80, 92 ;  Dec  Dig.  {  53.*] 

2.  IifDiANs  (i  16»)— Leasiwq  or  Homkstbao— 
Validitt. 

A  one-balf  Mood  Creek  Indian  making  sodi 
a  lease  of  her  homestead  is  binding  and  not  in 
conflict  with  tbe  acu  of  Congress  or  those  iA  the 
state  of  Oklahoma. 

iEd.  Note.— For  other  cases,  see  Indians,  Gent 
E.  I  40;  Dec.  Dig.  i  16.*] 

Error  from  County  Coor^  Tulsa  County; 
N.  J.  Gubser,  Jud^ 

Action  by  W.  J.  Darnell  against  Harvey 
Hume  and  others  before  a  justice  of  the 
peacei  Judgment  for  defendants  was  af- 
firmed on  appeal  to  the  county  court  and 
plaintiff  brings  error.  Judgment  for  defend- 
anta 

This  is  a  proceeding  In  error  from  the 
county  court  of  Tulsa  county.  A  petition  in 
error  was  filed  in  time  attached  to  case-made. 
Tbe  suit  originally  was  before  a  justice  of 
tbe  peace  for  unlawful  detainer  of  tbe  N.  B. 
H  of  tbe  S.  W.  14  of  section  1,  township  17 
N,  range  14  B.  Tbe  parties  occupy  the  same 
relation  In  this  court  that  tbey  did  in  tbe 
court  below.  On  the  trial  of  said  cause  In 
the  county  court  plaintiff  introduced  bis 
lease  or  rental  contract  between  himself  and 
one  Henrietta  Sarty,  who  is  a  one-half  blood 
Greek  Indian.  This.  lease,  or  rental  oosi- 
tract  rather,  was  dated  tbe  26th  day  of  No- 
vember, 1910,  to  go  Into  effect  January  1, 
1911,  for  a  period  of  one  year.  At  the  trial 
this  lease  was  Introduced  by  plaintiff  Dar- 
nelL  Darnell,  before  taking  the  lease  or 
rental  contract  for  Henrietta  Sarty,  examin- 
ed the  records  of  Tulsa  county,  but  found 
no  record  of  a  lease  from  her  or  any  other 
person  for  tbe  same  land.  HIa  evidence  is, 
however,  that  be  saw  the  defendants  below, 
now  defendants  In  error,  In  possession  of  said 
land  and  using  It  but  be  made  no  Inquiry 
of  them  by  what  right  or  authority  they  were 
holding  possession  and  using  tbe  same.  On 
January  4,  1011,  he  caused  notice  to  be  serv- 
ed upon  tbe  defendants  to  vacate  tbe  prem- 
ises, and  tbey  refused  to  do  so.  As  said  be- 
fore, be  began  bis  action  before  a  Justice  of 
tbe  peace,  and  the  Judgment  of  that  court 
was  appealed  from  to  the  county  court 
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At  the  l-rtal  In  the.coonty  court,  H«irletj 
ta  Sarty,  the  aUottee,  testified  that  In  1909  < 
she  gave  Mr.  Weer  a  flve-year  lease  tm  the  j 
premises,  and  that  Mr.  Weer  held  the  land ; 
for  1910.  Mr.J.B.  Weer  testified  that  he  had 
the  lease  spoken  of  by  Henrietta  Sarty  for 
five  years  and  went  Into  possession  of  said 
premises  for  the  year  1010  under  said  lease, 
and  learning  his  five-year  lease  waa  no  good 
because  the  land  was  the  homestead  of  the 
said  Henrietta  Sarty,  she  bdng,  as  stated,  a 
one-half  blood  Creek  Indian,  and  desiring  to 
keep  the  land  for  the  year  1911,  he  made  a 
□ew  agreement  on  August  6,  1910,  with  Hen- 
rietta Sarty  for  the  year  Ifill.  and  said 
agreement  was  written  on  the  back  of  the 
former  lease,  bnt  that  the  writing  was  lost, 
but  he  testified  that  It  was  substantially  la 
the  following  words:  "Weer,  Oklahoma,  Au- 
gust ^th.  1910.  It  Is  hereby  agreed  that  J. 
{],  Weer  is  to  have  the  within  land  for  the 
year  1911.  It  Is  further  understood  that  said 
J.  E.  Weer  has  a  right  to  sublet  the  said 
premises" — wblch  written  agreemwit  was 
signed  by  Henrietta  Sarty  and  himself. 
All  this  was  fully  testified  to  by  him,  but 
this  was  denied  by  the  allottee.  And  Weer 
also  testlBei^  that  he  paid  her  in  full,  in  the 
presence  of  the  Indian  agent,  for  the  year 
1911  and  obtained  a  receipt  therefor;  and, 
while  she  testifies  in  a  negative  way  that  she 
did  not  sign  the  receipt  herself,  yet  does  not 
deny  affirmatively  that  she  received  the  mon- 
ey and  goods  from  Weer  as  rent,  and,  also, 
states  that  the  Indian  agent  decided  that 
Weer  was  entitled  to  the  land  for  the  year 
1911.  Under  this  state  of  facts,  the  defend- 
ants, who  are  also  tenants  of  Weer  for  the 
year  1910,  sublet  from  Weer  for  the  yeir 
1911  the  premises  and  were  in  possession  of 
the  same  under  the  subletting  from  Weer 
when  notice  was  served  upon  them  by  the 
plaintiff  to  vacate,  which  they  declined  to 
do;  Weer  having  previously  testified  that  the 
lease  for  the  year  1011  between  him  and 
the  allottee  was  independent  of  the  old  lease 
and  was  a  separate  agreement  between  them 
for  the  year  1911.  Hence  this  action  for 
forcible  entry  and  detainer. 

At  the  trial  it  was  the  contention  of  plain- 
tiff in  error  that  the  transaction  between 
Weer  and  the  allottee  was  a  lease  for  five 
years  and  not  approved  by  the  Secretary  of 
the  Interior,  and  therefore  void  under  the 
act  of  Congress  of  1908.  Per  contra,  the  con- 
tention of  the  defendants  was  that  by  the 
■agreement  between  Weer  and  the  allottee  the 
lease  was  made  in  August,  1910,  for  one  year 
to  begin  January  1,  1911.  At  the  trial,  the 
court  instructed  the  jury,  at  the  Instance  of 
plaintiff,  that  the  case  was  one  for  the  pos- 
sesion of  land  and  under  the  law  the  title 
to  the  same  could  not  be  put  In  issue,  and  It 
was  for  the  jury  to  decide  who  is  entitled  to 
the  possession  of  the  land  and  that  only,  and 
that  the  right  of  possession  Is  the  only  issue 
that  can  be  determined.  He  fnrther  Instruft- 


ed,  at  the  tostance  of  plaintiff  that  in.wder 
for  the  plalntlfl  to  recover  he  must  show  be 
had  a  perfect  right  to  possession  in  Jan- 
nary,  1911,  at  the  time  he  gave  notice  to  tbe 
d^endants  to  quit  and  deliver  posseraioii  to 
him,  but  in  order  to  recover  it  is  not  neces- 
sary for  the  plaintiff  to  have  been  la  tbe 
peaceable  possession  the  land  prior  to  the 
bringing  of  this  suit,  and  all  that  was  neces- 
sary was  fbr  him  to  show  that  he  bad  the 
rii^t  to  possession  on  tbe  day  that  notice 
was  givoi  by  him  to  the  defendants  to  quit 
Further,  that  if  t£e  Jury  found  those  facts 
under  this  principle  of  tbe  law  requested  by 
plalntllTs  counsel  the  verdict  should  be  for 
the  plaintiff.  He  gave,  at  the  defendanW  in- 
stance, the  following  instructions:  That 
should  the  jury  find  by  a  preponderance  of 
tlte  evidence  that  at  the  time  the  plohittff 
Darnell  took  the  lease  from  Henrietta  Sart;, 
npon  v^lch  he  relies  for  possession,  that  tbe 
defendants,  or  either  of  them,  were  in  the 
actual,  open,  visible^  notorioira,  and  excluslTo 
possession  of  the  premises  in  controvetsj, 
then  and  la  that  event  the  plaintiff  was 
bound  to  Inquire  of  the  parties  In  possession 
of  said  premises  as  to  bis  interest  In  said 
property,  etc  These  Instructions  were  giv- 
en at  the  request  of  both  parties,  and  no  ex- 
ceptions reserved  to  the  same.  The  verdict 
of  the  Jury  was  that  the  defendants  were  en- 
titled to  the  possession  of  the  land  and  that 
they  were  not  guilty.  Judgment  was  en- 
tered upon  said  verdict.  Motion  for  new 
trial  was  filed  by  tbe  plaintiff,  heard,  and 
overruled;  and  the  case  comes  here  upon 
the  record  as  snbstantlally  stated  hereto* 
fore. 

J.  S.  Severson,  of  Broken  Arrow,  for  plain- 
tiff in  error.  M.  P.  Howaer, .  of  Broken  Ar- 
row, and  W.  B.  WiUioma,  of  Tulsa,  for  de- 
fendants in  error. 

RUSSELL,  J.  (after  stating  the  facts  as 
above).  [1]  It  appears  to  us  that  the  ques- 
tloD  involved  In  this  case  Is  whether  or  not 
the  lease  entered  Into  between  Weer  and 
Henrietta  Sarty,  the  allottee,  for  one  year  h> 
commence  the  first  of  January,  1911,  was  a 
valid  agreement  for  the  use  of  the  land  for 
such  period.  Although  the  land  In  question 
was  the  homestead  of  Henrietta  Sarty,  and 
she  bting  of  the  one-balf  blood,  this  did  not 
affect  her  right  to  enter  Into  an  agreement 
with  Weer  to  lease  the  premises  for  the  du- 
ration of  one  year.  Whether  she  leased  it 
or  not,  as  testified  to  by  Weer  and  In  a  na- 
tive way  denied  by  her,  waa  an  Issne  for  tbe 
derermination  of  the  jury.  The  fact  that  it 
wns  a  lease  to  begin  In  the  future  for  a  pe- 
riod of  one  year  does  not  affect  Its  validity 
or  the  right  of  the  party  to  make  snch  a 
lease,  as  has  been  determined  by  this  court 
in  several  cases;  the  last  expression  of  the 
court  being  in  the  case  of  Annie  M.  Sulll- 
vaa  T.  R.  S.  Bryant   This  is  not  a  lease 
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for  more  tban  one  year.  It  was  teatifled  to 
by  Weer  that  the  right  to  the  premises  for 
one  year  beginning  In  January,  1911,  was  in 
writing,  and,  after  having  shown  that  the 
writing  was  lost,  he  was  permitted  to  testify 
orally  as  to  the  contents  of  said  writing,  and 
we  certainly  see  no  objection  to  this  ruling. 

[2]  The  case  of  SulUvan  t.  Bryant,  136 
Pac  412  (not  yet  officially  reported),  la  de- 
dalTe  of  the  lavne  involved  In  this  case. 

We  deem  it  unnecessary  to  further  notice 
other  nutters  raised  in  the  assignments  of 
error  that  cannot  substantially  affect  the 
jndgmeDt  of  the  lower  court 

The  Judgment  of  the  trial  ooort  is  af- 
firmed. All  the  JnstioeB  concor. 


(40  Okl.  70C) 

PAULK  et  aL  v.  BOARD  OF  COM'RS  OF 

MARSHAUi  COUNTY  et  aL   (No.  S956.) 
(Supreme  Court  of  Oklahoma.  April  28,^  1014J 

'  (8yUabu$      tfce  Court.) 

%,  OtmWtJEB  (S  151*)— CBBAtlON  OF  IHDIBT- 

KDNB8S— EUCnON. 

Where  as  is  required  in  section  26  of  article 
10  of  the  Constitution  that,  three-fifths  of  the 
voters  of  the  county,  city,  or  other  sabdivision 
of  the  state,  voting  et  an  election  npon  the 
propoution  whether  said  count;  or  any  subdivi- 
sion named  in  said  eectiou  26  shall  become  in- 
debted for  any  purpose  in  an  amount  exceed- 
ing the  liM!ome  and  revenue  of  such  county,  etc.. 
In  any  year,  and  if  as  many  as  three-fifths  of 
the  voters  vote  in  favor  of  such  propoeiUon, 
then  such  Indebtedness  is  allowed. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  S§  166,  218 ;  Dec  Dig.  {  151.*] 

2.  Counties  (5  151*)— Cbeation  orlifDEnrsn- 

ITKBS— ELBCTION— QDALIFIOATION  OF  VOTEBa. 
The  ijnallfication  of  such  voter  is  prescrib- 
ed in  sections  1  and  4a  of  article  3  of  the  Con- 
stitution, and  at  elections  held  for  the  purposes 
defined  in  section  26,  art.  10,  his  quaUGcation 
is  fixed  without  regard  to  Us  status  as  a  prop- 
erty tax  paying  or  non  property  tax  paying 
TOter. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Gent  Dig.  IS  166.  218;  Dec  Dig.  S  151.*] 
8.  CouHTxas  (I  lOS*)— Gbbatioii  of  Iivdkbt- 

SDIfBBS  —  EUCnOKB  —  QUAUFI  CATION  OF 

VOTXBS. 

Section  1625,  Rev.  Laws  1910,  empowering 
the  board  of  county  commissioners  to  contract 
for  the  erection  of  courthouses  and  jails  and  to 
issue  bon&  therefor  provided  that  the  same  shall 
be  issued  if  a  majority  of  the  qualified  tax  pay- 
ing voters  voting  at  an  election  at  which  soch 
matter  is  submitted,  etc,  does  not  affect  the 
percentage  of  three-fifths  required  by  the  con- 
stitutional orovision;  and  held,  further,  that 
it  is  not  a  limitation  on  the  qualification  of  a 
voter  as  stated  in  sections  1  and  4a  of  article  3 
of  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  IS  160,  166;  Dec  Dig.  |  106.*] 

4.  CODNTIBS  (S  105*)— POWEB  TO  CoNTBACT— 

PUBUC  BUILDINOS— ElXCnONS. 

The  board  of  county  commissioners,  under 
section  1625,  Rev.  Laws  1910,  are  empowered  to 
contract  for  the  purchase  or  erection  of  a  court- 
house and  jail,  when  a  majority  of  those  vot- 
ing in  favor  of  the  proposition  submitted  by  the 
boBtrd  are  qualified  property  taxpaylng  voters. 

[Eld.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  H  165,  166;  Dec  Dig.  |  105.*] 


Error  from  District  Court,  Marshall  Ooun- 
ty;  R.  C.  Allen,  Judge. 

Action  by  D.  L.  Paulfc  and  others  against 
the  Board  of  County  Commissioners  of 
Marshall  County,  Oklahoma,  composed  of  W. 
S.  La  alter  and  others,  and  against  Edwin 
Kirk.  County  Clerk,  and  Ava  Miller,  County 
Treasurer.  Judgment  for  defradants,  and 
plaintiffs  bring  error.  Affirmed. 

An  election  was  held  Id  Marshall  county 
on  September  29,  1913,  at  which  was  submit- 
ted two  propositions  by  the  board  of  cotmty 
commissioners,  namely:  (1)  Shall  the  county 
commissioners  be  authorized  to  expend  the 
sum  of  $75,000  for  the  construction  of  a 
courthouse  to  be  owned  and  used  by  the 
county,  etc. ;  and  (2)  should  an  Indebtedness 
be  incurred  by  the  Issuance  of  a  5^  per  cent 
Interest- bearing  negotiable  coupon  bond  of 
said  county  In  the  sum  of  $75,000  for  such 
purpose  and  a  levy  of  a  tax  to  pay  the  in- 
terest on  said  bonds,  as  well  as  to  provide 
a  sinking  fund  to  pay  the  principal  thereof? 

The  returns  of  the  election  were  duly  can- 
vassed, and  both  propositions  were  declared 
to  be  carried  by  the  requisite  constitutional 
majority ;  and  in  the  month  of  October,  1913, 
the  board  of  county  commissioners  proceeded 
to  the  Issuance  of  the  bonds  in  said  sum,  and, 
the  treasurer  of  said  county  being  about  to 
sell  the  bonds  and  deliver  them,  the  pialntUFs 
In  error  began  this  action  to  enjoin  the  de- 
fendants In  error  upon  the  grounds  as  al- 
leged that  said  propositions  were  not  carried 
by  the  vote  required,  and  therefore  the  elec- 
tion was  void,  and,  having  no  adequate 
remedy  at  law,  they  prayed  that  the  de- 
fendants be  restrained  by  the  district  court 
of  Marshall  county.  A  restraining  order  was 
issued  and  the  cause  set  down  for  hearing 
In  the  district  court.  Flaintlffs  in  error 
amended  their  petition.  Defendants  in  error 
filed  general  and  special  demurrers  to  the 
petition,  which  were  overruled  by  the  Hon- 
orable R.  C.  Allen,  'district  judge  authortzed 
to  hold  a  term  of  the  court  In  Marshall  coun- 
ty. The  defendants  in  error  ansjrered,  and 
the  all^ations  of  the  petition  as  as  those 
of  the  answer  wDl  be  sufficiently  reviewed. 
If  necessary.  In  the  opinion  of  the  court  with- 
out stating  the  matters  here.  As  was  said, 
temporary  Injunction  was  Issued  and  the 
cause  went  to  trial  before  Bon.  R.  C  Allen 
in  the  district  court  of  Marshall  county  be- 
fore the  court,  without  the  Intervention  of 
a  jury,  and  was  submitted  upon  the  pleadings 
and  agreed  statement  ot  fticts  signed  by  bU 
of  the  counsel  for  both  plaintiffs  and  defend- 
ants. Upon  hearing  of  thrf  cause,  the  court, 
on  the  10th  day  of  November,  1913,  dis- 
solved the  temporary  Injunction  issued  In 
the  case  and  dismissed  the  petition  of  plain- 
tiffs. Plaintiffs*  motion  for  a  new  trial  was- 
hes rd  and  overruled,  time  allowed  in  which 
to  serve  a  case-made;  and  this  proceeding 
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In  error  Is  regularly  before  the  court  to  de- 
termine tbe  questions  at  issue. 

The  agreed  statement  of  facts  filed  in  the 
district  court  of  Marshall  county  and  shown 
by  the  case-made  on  pages  30  to  32,  Inclusive, 
is  as  follows;  "In  the  District  Court  of 
Marshall  County,  State  of  Oklahoma.  D.  L. 
Faulk  et  al.,  Plaintiffs,  t.  Tbe  Board,  of 
County  Commissioners  of  Marshall  County 
et  al.,  Defendants.  Stipulation.  Come  now 
tbe  above-named  plaintiffs  in  person  and  by 
their  attorneys,  Hatchett  &  Ferguson,  and 
tbe  defendants  in  person  and  by  their  at- 
torneys of  record,  and  stipulate  and  agiee 
that  the  following  contains  a  true  statement 
of  an  the  facts  In  this  case:  (1)  That  plain- 
tiffs are  residents  and  taxpayers  of  Mar- 
shall county,  Okl. ;  that  the  defendants 
W.  S.  Lasiter,  Hugh  WIggs,  and  A.  P.  Ray 
are  the  duly  elected,  qualified,  and  acting 
county  commissioners  of  Marshall  county, 
OkL;  that  Ed  Kirk  Is  th«  duly  elected, 
qualified,  end  acting  county  clerk  of  Marshall 
county,  Okl.;  and  that  Ava  Miller  Is  tbe 
duly  elected,  qualified,  and  acting  county 
treasurer  of  Marshall  county,  OkL  (2)  That 
on  the  29th  day  of  September,  1913,  pursuant 
to  proper  and  legal  procedure,  theretofore 
had*  an  election  was  r^larly  held  in  Mar- 
shall county,  Okl.,  at  which  election  there 
was  submitted  to  the  qualified  electors  of 
said  county  two  proportions,  as  follows: 
'First  Proposition.  Shall  the  county  commis- 
sioners of  Marshall  county,  state  of  Okla- 
homa, be  authorized  to  expend  the  sum  of 
seveoty-fiTe  thousand  (¥76,000.00)  for  tiie  con- 
struction of  a  courthouse,  in,  to  be  owned 
by  and  for  the  use  of  said  county?  Second 
Proposition.  Shall  tbe  board  of  county  com- 
missioners of  Marshall  county,  state  of  Okla- 
homa, incur  an  indebtedness  of  said  county, 
by  issuing  the  n^otiable  coupon  bonds  of 
said  county  in  the  sum  of  seventy-five  thou- 
sand dollars  (175,000.00)  for  the  purpose  of 
prodding  funds  for  the  purpose  <xC  building 
a  courthouse,  in,  to  be  owned  by  and  for  the 
use  of  said  county,  and  levy  and  collect 
an  annual  tax  in  addition  to  all  other  taxes 
upon  all  of  the  taxable  property  in  said 
county,  sufficient  to  pay  the  Interest  on  said 
bonds  as  it  falls  due,  and  also  to  constitute  a 
sinldng  fund  for  tbe  payment  of  the  principal 
thereof  at  maturity;  said  bonds  to  bear  in- 
terest at  Uie  rate  of  five  and  one-half  (5^ 
per  centum  i?er  annum,  payable  annually?* 
Said  election  was  held  in  accordance  with 
the  laws  then  in  force  and  in  all  respects  was 
properly  and  legally  conducted.  That  In  said 
election,  In  all,  ^,524  electors  participated. 
That  of  said  numlier,  2,054  were  property  tax 
paying  voters.  That  at  said  election  there 
were  cast  by  non  property  tax  paying  voters, 
In  favor  of  the  first  proposition,  303  votes 
and  149  votes  against  said  proposition,  and 
there  were  cast  in  favor  of  the  second  prop- 
osition by  non  property  tax  paying  voters 
311  votes  and  against  said  proposition  151 


votes.  That  there  were  cast  by  the  prop^ty 
tax  paying  voters  at  said  election,  in  favor 
of  the  first  proposition,  1,222  votes  and 
against  said  proposition  820  votes,  and  tliat 
there  were  cast  by  the  property  tax  paying 
voters  at  said  election  in  fbvor  of  tbe  second 
proposition  1,223  votes  and  against  said  tvop- 
osltion  820  votes.  That  at  said  etectloa 
there  were  13  ballots  cast  that  were  discard- 
ed as  mutilated  and  not  counted ;  these  13 
being  included  in  the  total  number  above 
stated  in  this  stipulation,  to  wit,  2,624  votes. 
That  the  figures  as  shown  above  were  ascer- 
tained and  determined  by  the  returns  of  tbe 
county  canvassing  tK>ard  and  the  count  of 
tbe  ballots  made  in  open  court,  and  that  tbe 
same  are  the  true  and  correct  result  of  said 
election.  It  Is  further  stipulated  and  agreed 
that,  as  shown  by  tbe  above  figures,  more 
than  three-fifths  of  all  the  legal  votes  ca8t 
at  said  election  were  cast  In  favor  of  both 
the  first  and  second  propositions ;  that  more 
than  a  majority  of  the  property  tax  paylag 
voters  of  Marshall  county  at  said  election 
cast  their  ballots  in  favor  of  both  tbe  first 
and  second  propositions,  but  that  less  than 
three-fifths  of  the 'property  taxpaying  voters 
voting  in  said  election  cast  their  ballots  in 
favor  of  either  the  first  or  second  propo- 
sitions. It  Is  further  stipulated  and  agreed 
that  subsequent  to  said  election  and  on,  to 
wit,  the  1st  day  of  Oct»ber,  1913,  the  county 
commissioners  canvassed  the  returns  from 
the  various  precincts  and  determined  that 
both  propositions  had  carried  by  more  than 
60  per  cent  of  both  the  non  property  tax 
paying  voters  and  the  property  tax  paying 
voters  and  by  proper  resolution  declared  both 
propoEdtlons  carried;  that  no  appeal  was 
ever  prosecuted  from  the  action  of  tbe  board 
of  county  commissioners.  It  is  further  stip- 
ulated and  agreed  that,  subsequent  to  said 
election  and  the  canvass  made  by  the  board 
of  county  commlsstouers,  tbe  defendants 
herein  attempted  to  negotiate  tbe  bonds,  and 
at  the  time  of  the  institution  of  this  suit  wne 
attempting  to  sell  and  negotiate  said  bonds. 
It  Is  further  agreed  that  tills  cause  shall  be 
submitted  upon  the  pleadings  and  upon  this 
stipulation  of  tbe  facts.  Hatcbett  &  Fergu- 
son, Attorneys  for  Plalntifr.  W.  I.  Cruce,  T. 
B.  Hayes,  E.  S.  Hurt,  Geo.  S.  March.  F.  E. 
Kennamer,  Geo.  L.  Sneed,  J.  O.  Minter,  At- 
torneys for  Defendants." 

Hatchett  &  Ferguson,  of  Durant,  for  plain- 
tiffs in  error.  Chas.  A.  Coakley,  Geo.  S. 
March.  E.  S.  Hurt,  F.  E.  Kennamer,  and  Geo. 
L.  Sneed,  all  of  Madill,  and  W.  I.  Cruce,  of 
Ardmore,  W.  M.  Franklin  and  J.  O.  Mtater, 
both  of  Madll),  and  W.  B.  Utterback  and  V. 
B.  Hayes,  both  of  Durant,  for  defendants  in 
error. 


RUSSELL,  J.  (after  stating  tbe  facts  as 
above).  Plaintiffs  In  error,  in  their  briefs, 
say*  at  tbe  outset,  that  the  only  questioi* 
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presented  by  the  appeal  In  this  case  Is: 
"Does  the  law  require  that  only  proi>erty  tax 
VAylng  voters  vote  on  the  proposition,  and 
does  tt  require  60  per  coit  of  mdi  voters  to 
Incur  the  bonded  indebtedness,  which  it  ia 
admitted  U  in  emxu  of  the  income  and  rev- 
enue  for  that  vearr  The  italics  are  oars 
and  are  made  to  call  attoitlon  to  that  which 
la  alleged  as  admission  la  empbaflcally 
doiled  by  defoidants  In  error,  and  we  will 
also  say  that  we  hare  searched  in  vain  In 
the  stipulation  agreed  upon  to  And  U  sudi 
an  admisalon  was  made.  However,  be  that 
as  It  may,  wh^her  the  facts  suggested  by 
such  an  admission  are  made  or  not,  and  we 
are  willing  to  concede  that  the  submission 
was  In  excess  of  the  Income  and  revenue  for 
that  year,  yet  this  Is  not  by  any  means,  In 
our  opinion,  decisive  of  the  case,  or  does  It 
affect  the  propositions  involved. 

[1]  We  will  here  quote  section  of  ar- 
ticle 10  of  the  Constitution  of  the  state  of 
Oklahoma,  which  is  as  follows:  "No  coun- 
ty, city,  town,  township,  school  district,  or 
other  political  corporation,  or  subdivision  of 
the  state,  shall  be  allowed  to  become  Indit- 
ed, In  any  manner,  or  for  any  purpose,  to  an 
amount  exceeding.  In  any  year,  the  Income 
and  revenue  provided  for  such  year,  without 
the  assent  of  three-fifths  of  the  voters  there- 
of, voting  at  an  election,  to  be  held  for  that 
purpose,  nor  In  cases  requiring  such  assent, 
shall  any  Indebtedness  be  allowed  to  be  in- 
curred to  an  amount  Including  existing  in- 
debtedness, in  the  aggregate  exceeding  five 
per  centum  of  the  valuation  of  the  taxable 
property  therein,  to  be  ascertained  from 
the  last  assessment  for  state  and  county 
purposes  previous  to  the  incurring  of  such 
Indebtedness:  Provided,  that  any  county, 
city,  town,  township,  school  district,  or  other 
political  corporation,  or  subdivision  of  the 
state.  Incurring  any  indebtedness,  requiring 
the  assent  of  the  voters  as  aforesaid,  shall, 
before  or  at  the  time  of  doing  so,  provide 
for  the  collection  of  an  annual  tax  sufficient 
to  pay  the  Interest  on  such  indebtedness  as 
it  falls  due,  and  also  to  constitute  a  sinking 
fund  for  the  payment  of  the  principal  there- 
of within  twent>'-flve  years  from  the  time  of 
contractlDg  the  same."  That  part  of  the 
provision  of  the  Constitution  quoted  down  to 
the  proviso  is  pertinent  to  be  considered  in 
connection  with  the  proposition  raised  In 
this  case.  It  would  appear  that  any  of  the 
subdivisions  named  In  this  section  shall  not 
be  allowed  to  become  Indebted,  In  any  man- 
ner, for  any  purpose.  In  an  amount  exceed- 
ing, in  any  one  year,  the  Income  and  revenue 
made  provision  for  in  that  year  without  the 
assent  of  three-fifths  of  the  voters  in  either 
of  said  subdivisions,  voting  at  an  election  to 
be  held  for  that  purpose ;  that  Is  to  say,  that 
It  Is  only  when  It  Is  proposed  to  become  In- 
debted, In  any  one  year,  exceeding  the  In- 
come and  revenue  for  that  year,  that  the  as- 
sent of  three-fifths  of  the  voters  is  required. 


The  TOtm  thereof,  to  our  minds,  refers  to 
and  means  the  voters  of  the  county  (as  this 
is  the  sub^ylfdon  at  Issue)  who  are  by  the 
Constitution  qualified  to  vote,  and,  If  as  a 
voter  he  Is  within  the  constitutional  require- 
ment, he  is  a  voter  In  the  sense  contemplated 
by  the  o^nic  law. 

[2]  Who  are  the  voters  referred  to,  Is  a 
material  inquiry.  The  qualifications  are  pre- 
scribed In  sections  1  and  4a  of  article  8  of 
the  Constitution.  Section  1  is  as  follows: 
'•The  qualified  electors  of  the  state  shall  be 
male  citizens  of  the  United  States,  male  citi- 
zens of  the  state,  and  male  persons  of  Indian 
descent  native  of  the  United  States,  who  are 
over  the  age  of  twenty-one  years,  who  have 
resided  In  .the  state  one  year,  in  the  county 
six  months,  and  In  the  election  precinct  thir- 
ty days,  next  preceding  the  election  at  which 
any  such  elector  offers  to  vote.  *  •  • " 
The  remaining  part  of  said  section  has  no  ap- 
plication to  the  qualification  of  the  voter  un- 
der consideration.  Section  4a  is  what  is 
commonly  known  as  the  "Grandfather 
Clause." 

It  will  be  observed  that  the  constitutional 
provision,  section  26,  art  10,  authorizes  and 
sanctions  the  doing  of  ■  the  things  therein 
named  if  a  given  number  of  the  voters  of  the 
particular  subdivision  assents  to  it — which 
number  Is  three-fifths,  or  60  per  cent  thereof. 

[3]  Section  1625  of  the  Rev.  Laws  1910 
(Harris  &  Day  Code)  Is  referred  to  and  dis- 
cussed by  counsel  for  plaintiffs  and  defend- 
ants in  error  In  their  briefs.  This  section  Is 
as  follows :  "^\^enever  the  board  of  county 
commissioners  of  any  county  considers  It  to 
be  to  the  best  Interest  of  the  county  to  pur- 
chase  or  erect  a  courthouse  or  }ail,  they  shall 
havc!  power  to  contract  for  the  purdiase  or 
erection  of  same,  and  to  Issue  bonds  In  pay- 
ment therefor:  Provided,  however,  that  the 
bonds  shall  not  be  Issued  until  the  question 
shall  have  first  been  submitted  to  the  people 
of  the  county  and  a  majority  of  the  qualified 
property  taxpaying  voters  voting  at  any  gen- 
eral election,  or  special  election  called  by 
the  board  of  county  commissioners  for  the 
purpose,  shall  have  declared  by  their  votes 
in  favor  of  Issuing  such  bonds.   •    •   •  " 

We  will  digress  from  the  discussion  for  the 
moment  to  refer  to  what  was  admitted  and 
agreed  upon  in  the  statement  of  facta  At 
said  election  2,524  voters  participated ;  that 
of  said  number  2,054  were  property  tax  pay- 
ing voters.  For  the  first  proposition  1,222 
property  tax  paying  voters  and  303  non  tax 
paying  voters.  Against  the  first  proposition 
there  were  820  property  tax  paying  voters 
and  149  non  property  tax  paying  votera 
For  the  second  proposition  there  were  1,223 
property  tax  paying  voters  and  311  non  prop- 
erty tax  paying  voters.  Against  the  second 
proposition  there  were  826  propoty  tax  pay- 
ing votere  and  151.  non  property  tax  paying 
voters.  So  it  will  be  seen  that  the  total  vote 
cast  for  the  flret  proposition  Is  l4B2S  -and 
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against  It  969.  The  total  vote  for  the  second 
proposition  is  1,634,  as  against  It  977. 

In  support  of  both  propositions  it  Is 
agreed,  and  the  figures  so  show,  that  more 
than  60  per  cent  of  the  total  votes  east  were 
In  favor  of  them.  It  Is  also  agreed  and  so 
shown  that  in  each  instance  there  was  prac* 
tlcally  a  majority  of  400  of  the  property  tax 
paying  voters  voting  in  favor  of  the  bonds 
and  a  majority  of  two  to  one  of  the  non  tax 
paying  voters  in  each  instance  voted  in  favor 
of  the  bonds. 

The  constitutional  Inhibition  is  against 
any  one  of  the  subdivisions  referred  to  In 
section  26,  art.  10,  t>ecouilng  Indebted  In  ex- 
cess of  the  income  and  revenue,  etc.,  and 
against  allowing  any  indebtedness,  including 
existing  indebtedness,  In  the  aggregate  ex< 
ceedlng  5  per  centum  of  the  Taloation  of  the 
taxable  property  therein,  etc.,  without  the 
assent  of  three-flftfas  of  the  voters  of  such 
subdivision  voting  at  an  election  for  such 
purpose. 

14]  The  statute  referred  to  by  counsel  (sec- 
tion 1625,  Rev.  Laws  1910,  supra)  provides 
that  "the  bonds  (referring  to  those  issued  by 
the  county  for  the  construction  of  a  court* 
honse,  etc.)  shall  not  be  Issued  nntll  •  •  • 
a  majority  of  the  qualified  property  tax 
paying  voters  voting  at  any  general  election, 
or  special  election  called  by  the  board  of 
county  commissioners  for  the  .purpose,  shall 
have  declared  by  their  votes  in  favor  of  Is* 
suing  such  bonds."  It  will  be  noted  that  both 
the  constitutional  and  statutory  requirements 
have  been  complied  with  in  the  submission  of 
the  measure  now  under  consideration.  This 
brings  us  directly  to  the  contention  of  coun- 
sel for  plaintiffs  in  error  who  seek  to  obviate 
or  rather  nullify  the  effect  of  the  vote  as 
cast,  and  the  conclusion  reached  by  counsel 
Is  arrived  at  in  the  contention  "that  the  Coa- 
stltutlon  fixes  the  number  required  and  that 
the  statute  fixes  the  qoalification  of  those 
that  vote  at  the  election  on  that  proposition. 
That  so  far  as  the  statute  attempts  to  modi- 
fy the  Constitution  and  require  only  a  ma- 
jority is  void  but  otherwise  is  valid  and 
Mnding."  In  other  words,  as  contended,  the 
constitutional  majority  of  60  per  cent  must 
be  rrad  Into  the  statute,  but  the  remaining 
part  of  the  statute.  Including  the  fixing  of 
the  qualification  of  the  voters,  Is  valid.  If 
we  understand  counsel's  meaning,  it  amounts 
to  this:  That  we  must  hold  that  the  60 
per  cent  referred  to  in  the  Constitution 
must  be  interpolated  into  or  rather  substitut- 
ed for  the  word  "majority"  in  the  statute 
and  have  it  read,  in  lieu  of  the  way  It  reads 
now,  "that  the  bonds  shall  not  be  issued  un- 
til tiie  question  shall  have  first  been  submit- 
ted to  the  people  of  the  county  and  Edxty  per 
cent  of  the  qualified  property  tax  paying 
voters,  voting  at  any  general  election,  etc, 
shall  be  necessary  to  carry  the  measure." 

Counsel  for  plaintiffs  in  error  proceed,  as 
we  think  erroneously,  to  argue  that  there  is 
a  conflict  between  the  provisions  of  section 


26,  art  10,  of  the  Constitution  and  the  stat- 
ute (section  1625),  and  that  to  avoid  the  cod- 
filct,  as  they  contend,  the  percentage  vt 
voters  required  by  the  constitutional  provi- 
sion should  be  substituted  for  the  "majoilty" 
percentage  required  by  the  statute  and  have 
It  read  as  we  have  herein  indicated.  We 
deem  It  unnecessary  to  repeat  the  objects 
aimed  at  and  clearly  expressed  In  section  26, 
art.  10,  and  to  accomplish  which  requires 
the  assent  of  three-fifths  of  the  voters  who 
vote  thereon,  as  it  is  to  say  that  the  purposes 
requiring  a  three-fifths*  assent  as  Is  manda- 
tory in  section  26,  supra,  are  altogether  dif- 
ferent from  the  objects  desired  to  be  done 
as  authorized  by  section  1625,  Rev.  Laws 
1910.    The  former  Is  for  the  purpose  of  in* 
currli^  Indebtedness  in  excess  of  the  Income 
and  revenue,  etc.,  while  the  latter  (sectioa 
1625)  provides  that,  "whenever  the  board  of 
county  commissioners  of  any  county  consid- 
ers it  to  be  to  the  best  interest  of  the  county 
to  purchase  or  erect  a  courthouse  or  Jail, 
they  shall  have  power  to  contract  for  the 
purchase  or  erection  of  same,  and  to  issue 
bonds  in  payment  therefor:  Provided,  how- 
ever, that  the  bonds  ^all  not  be  Issued  until 
the  question  shall  have  first  been  submit- 
ted to  the  people  of  the  county  and  a  ma- 
jority of  the  qualified  property  tax  paying 
voters  voting  at   •    •    •   election    •    •  • 
shall  have  declared  by  tJbelr  votes  in  favor 
of  issuing  such  bonds.    *    *    * "    So  it  Is 
apparent  that  the  percentage  of  voters  to  ac- 
complish the  purposes  expressed  in  the  con- 
stitutional provision  Is  another  and  differ- 
ent purpose  from  the  power  given  the  county 
commissioners  to  contract  for  the  building  or 
purchase  of  a  courthouse  and  to  Issue  bonds 
therefor,  provided  a  percentage  of  a  ma- 
jority of  the  qualified  property  tax  paying 
voters  voting  shall  declare  in  favor  of  It,  etc. 

The  Legislature,  In  section  1625,  Bev.  Laws 
1910,  has  not  undertaken  to  prescribe  the 
qualification  of  the  voter;  tiiat  Is,  there  Is 
no  inhibition  against  the  right  of  any  quali- 
fied voter  under  sections  1  and  4a  of  article 
S  of  the  Constitution  to  vote,  for  the  propo- 
sition is  submitted  to  the  people,  as  there  is 
an  Inhibition  against  the  bonds  being  Is- 
sued unless  a  "majority"  of  property  tax 
paying  voters  declare  for  such  issuance.  The 
power  of  the  Legislature  to  restrict  the  right 
of  suffrage  against  those  whose  rights  come 
within  the  limitations  of  sections  1  and  4a 
of  article  S  Is  denied ;  but  as  in  section  162S, 
the  requirement  that  a  majority  of  those  vot- 
ing on  such  a  matter  before  such  bonds  can 
be  Issued  shall  be  of  the  qualified  property 
tax  paying  voters  is  not  a  limitation  opon 
the  rif^t  of  suffrage,  nor  is  It  a  reduction 
of  the  percentage  of  three-fifths  or  60  per 
cent,  required  by  section  26  of  article  10  to 
assent  to  the  indebtedness  named  therein, 
as  it  does  mean  that  of  the  total  vote  cast  it 
shall  be  made  up  of  a  majority  of  the  quali- 
fied property  tax  paying  voters  voting  on  the 
matters  submitted  and  which  said  majority 
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Is  included  In  the  tabulation  restilting  in  60 . 
per  cent  as  assenting.  It  Is  admitted  In 
this  record  that  60  per  cent  of  the  total  votes 
cast  were  for  the  propositions  submitted  by 
the  board  of  county  commissioners,  and  that 
a  large  majority  of  the  qualified  property 
tax  paying  voters  voting  on  such  submission 
voted  for  the  propositions  carrying  the  meas- 
ures by  large  mnjorltles  as  hereinbefore 
tabulated,  but  it  Is  Uie  Insistence  of  plaintiffs 
in  error  by  learned  counsel  that  before  the 
bonds  can  be  legally  Issued  It  is  their  con- 
clusion asserted  in  their  contention  that  "it 
is  a  prerequisite  to  the  issuance  of  the  bonds 
that  the  three-fifths  percentage  mentioned  in 
section  26,  art  10,  should  be  substituted  for 
the  word  'majority'  mentioned  in  section 
1625  of  the  statute,  so  as  to  require  three- 
Qfths  of  the  qualified  property  tax  paying  vo- 
ters voting  before  the  measure  can  be  de- 
clared as  carried." 

In  support  of  tbelr  contention,  they  rely 
upon  the  case  of  North  et  ah  v.  McMaban, 
26  Okl.  502,  110  Pac.  11\5.  They  urge  that 
it  is  the  holding  of  the  court  In  that  case 
tliat  the  requirement  of  three-Sfths  percent- 
age stated  in  section  ^6,  art.  10,  could  be  read 
into  the  statute  in  place  of  the  "majority" 
there  mentioned,  and  as  the  provisions  of  the 
statute  were  not  In  conflict  with  the  Consti- 
tution were  therefore  valid.  Just  by  what 
reasoulug  counsel  have  reached  the  conclu- 
sion they  have  In  construing  the  court's 
meaning  in  the  case  of  North  et  al.  v.  Mc- 
Hahan  is  not  within  our  understanding.  In 
that  case  the  issue  there  was  practically  the 
issue  here ;  the  only  difference  being  that  the 
court  was  passing  upon  section  1468  of  Wil- 
son's Rev.  &  Ann.  St  1903,  and  the  consti- 
tutional provision  then  as  now  existing, 
where  we  are  now  passing  upon  the  same 
constitutional  provision  in  connection  with 
section  1625  of  the  Rev.  Laws  1910  (Harris  & 
Day  Code).  The  difference  In  section  1468 
and  section  1625  Is  that  section  1468  says,  "a 
ouiorlty  of  the  qualified  electors  voting  at 
any  general  election,  etc.,"  whereas  in  section 
1626,  supra,  it  states,  "a  majority  of  the 
qualified  property  tax  paying  voters  voting, 
etc"  In  other  words,  one  statute  said  a 
"majority  of  the  qualified  electors,"  and  a 
snbaequent  statute  passed  since  the  NorUi 
and  McMahan  Case  says,  a  "majority  of  the 
qualified  property  tax  ' paying  voters."  On 
the  same  point  here  involved.  Chief  Justice 
Turner,  In  speaking  for  the  court,  said  (26 
OkL  loa  dt  page  508,  110  Pac.  page  1117): 
"In  short,  said  act  (referring  to  section  1468), 
construed  with  section  26,  supra,  provides  a 
complete  procedure  for  a  special  referendum 
upon  this  subject,  which  In  this  case  has 
been  strictly  compiled  with,  leaving  nothing 
further  to  be  done  to  insure  the  validity  of 
this  bond  issue,  which  we  will  hold  valid, 
the  same  having  been  carried  by  the  assent 
of  three-fifths  of  the  voters  voting  at  said 
election,  as  required  by  article  10,  S  26,  of 
the  Constltiitlon,  and  not  by  a  majority  vote  | 


I  of  Che  qualified  electors  voting  at  said  elec- 
tion, as  required  by  said  act,  which  Is  to  said 
extent  repugnant  to  said  section,  and  to  that 
extent  must  fall." 

In  the  case  at  bar  the  act  under  considera- 
tion, construed  with  section  26,  art  10,  of  the 
Constitution,  provides  a  complete  procedare 
for  a  special  referendum  upon  this  subject 
and  which  in  this  case,  as  In  the  North  and 
McMahan  Case,  has  been  strictly  complied 
with.  When  the  .learned  justice,  in  the  ex- 
cerpt from  his  opinion  Just  quoted,  said  "as 
required  by  article  10,  I  26,  of  the  Constltn- 
tlon,  and  not  by  a  majority  vote  of  the  qual- 
ified electors  voting  at  said  election,  as  re- 
Vilrad  by  said  act,  which  is  to  said  extent 
r^ugnant  to  said  section,  and  to  that  extent 
must  fall"  cannot  be  understood  as  meaning 
that  the  percent^e  of  "three-flftlis"  of  the 
voters  should  be  Interpolated  Into  ttie  statute 
80  as  to  make  it  read  "tliree-fifths  of  the 
qualified  property  tax  paying  voters."  In  the 
opinion  referred  to,  it  speaks  of  the  assent  of 
three-fifths  of  the  voters  voting  at  said  elec- 
tion, and  not  three-fifths  of  tbe  qnallOed  prop- 
erty tax  paying  voters,  and,  in  our  judgment, 
no  such  meaning  can  be  given  to  the  opinion 
of  the  court  In  that  case,  as  counsel  contend 
for.  In  that  case,  the  point  decided  there  In 
tills  connection  Is  Uiat,  If  the  Legislature  In 
section  1468  intended  to  reduce  the  percent- 
age of  voters  necessary  to  give  assent  to  the 
adoption  of  the  twnd  issne  there  under  con- 
sideration to  a  majority  of  the  voters,  such 
reduction  was  invalid.  The  opinion  of  the 
court  referred  to  does  not  mean,  nor  does  It 
hold,  that  the  constitutional  requirement  of 
three-fifths  of  tbe  voters  ^vlng  their  assent 
meAns  that  It  should  l>e  three-fifUia  of  the 
property  tax  paying  voters.  As  we  have  stat- 
ed, the  opinion  in  tlie  North  and  McMa* 
ban  Case  makes  tbe  point  very*  clear,  and  on 
that  matter  the  adverse  position  was  the  p^ 
centage  could  be  reduced  as  is  stated  in  sec- 
tion 1468,  and  if  a  majority  of  qualified  elec- 
tors voted  it  was  all  that  was  necessary,  and 
Mr.  Justice  Turner,  speaking  for  tbe  court, 
decided  against  such  a  contrition. 

We  do  not  agree  with  the  learned  counsel's 
contention  In  treating  of  the  matter  under 
consideration  when  they  insist,  as  they  do  on 
page  8  of  their  brief,  "that  taking  the  statute 
(section  1625)  and  the  Constitution  together 
there  must  therefore  be  three-fifths  of  tbe 
qualified  property  tax  paying  voters  voting 
at  the  election  In  favor  of  the  proposition  be- 
fore the  bonds  can  be  issued." 
.  In  tbe  case  at  bar  the  sole  question  for  as 
to  determine,  and  which  we  are  determining 
on  this  point,  is  (1)  that  It  Is  not  required  or 
authorized  either  by  the  Constitution  or  the 
statute  that  there  must  be  60  per  cent  of  the 
qualified  property  tax  paying  voters,  voting 
at  such  an  election  as  a  condition  precedent 
to  the  valid  Issuance  of  the  bonds  referred  to 
In  the  propositions  submitted  by  the  board  of 
county  commissioners  of  Marshall  county. 
I    Counsel  for  plainttfls  In  error  conclude 
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their  brief,  and  wlilch  la  but  a  repetiUon  of 
their  conteDtlon,  In  this  language:  "Our  con- 
tention, therefore.  Is  that  the  statute,  as  Is 
seen  In  section  1625  of  the  Revised  Laws  of 
1910,  should  have  read  Into  It  the  provision 
of  the  ConstltutiOD  requiring  'three-fifths'  of 
the  voters  Instead  of  a  'majority,'  but  other- 
wise the  statute  Is  valid  and  should  stand. 
And  the  Constitution  and  the  statute  read 
ti^ether  would  require  'three-fifths  of  the 
qualified  property  tax  paying  voters'  before 
the  bonds  could  be  issued  or  the  indebtedness 
Incurred." 

To  adopt  tbis  view  would  be  in  opposition 
to  every  well-known  rule  of  construction  and 
have  us  reach  a  conclusion  In  the  face  of  the 
meaning  dearly  stated  in  both  the  organic 
and  statutory  law  of  this  state.  We  are  not 
called  upon  to  make  a  con^itutional  provi- 
sion fit  a  statute  or  so  patch  it  as  to  make  it 
subserve  Individual  opinion,  or  should  we,  by 
construction,  mar  the  harmony  of  organic 
law  or  quibble  over  a  statutory  provision  not 
in  conflict  therewith.  The  construction  given 
the  constitutional  provisions  of  this  state  on 
this  subject  render  unnecessary  a  further 
consideration  of  the  authorities  cited  by 
plaintiffs  in  error. 

In  the  construction  of  a  courthouse  all  of 
the  people,  and  especially  all  of  the  voters, 
are  Interested,  and  the  Constitution  guaran- 
tees to  the  voter  the  right  of  a  vote,  and  for 
this  purpose,  whether  they  be  of  the  fortu- 
nate class  who  own  property  or  of  the  unfor- 
tunate class  who  do  not  own  property,  his 
vote  in  the  ballot  box  is  as  potent  as  though 
be  were  a  Crcesus  and  It  should  be  counted 
as  cast 

The  conclusion  we  have  reached  being  deci- 
sive of  the  case,  it  Is  unnecessary  for  this 
opinion  to  be  extended  by  noticing  other 
matters  that  are  subordinate  to  the  one  dis- 
cussed and  which  is  held  to  control.  We 
therefore  hold  that  the  Judgment  of  the  dis- 
trict court  of  Marshall  county  ,is  affirmed, 
and  that  the  defendants  In  error  should  be 
no  longer  Inhibited  in  performli^  the  duties 
Imposed  upon  them  and  sought  to  he  enjoin- 
ed and  delayed  by  the  action  brought  in  this 
matter.   All  the  Justices  eoncar. 

(40  Okl.  731)  - 

SPAlTIiDING  et  al.  v.  YARBROTJGH. 
(No.  509a) 

(Supreme  Court  of  Oklahoma.    May  5,  1914.) 

(Syllabus  by  the  Court.) 

Appeal  aku  Ebbor  (S  781*)  —  Dismissal -t 

Want  op  Actual  Controvebsy. 

Where,  prior  to  the  determination  of  a  pro- 
ceeding in  error  in  this  court,  It  is  made  to  ap- 
pear by  defendant  In  error  that  the  controversy 
has  been  settled  and  determined,  and  the  show- 
ing thereof,  which  has  been  duly  served,  is  un- 
denied  by  plaiatifF  in  error,  the  proceeding  will 
be  diamiased. 

[Ed.  Note. — For  other  esses,  see  Appeal  and 
Error.  Cent.  Dig.  U  68-80,  3122 ;  Dee.  Dig.  | 
781.  •] 


Error  from  District  Court,  Maskogee 
County ;  R.  P.  De  Graffenrled,  Judge. 

Action  by  Jennie  Yarbrough  against  Josie 
0.  Spaulding  and  T.  M.  Leslie.  Judgment  for 
plaintiff,  and  defendants  bring  error.  Dis- 
missed. 

Bailey,  Wyand  &  Moon,  of  Muskogee,  for 
plaintiffs  in  error.  George  C.  Beidleman  and 
Merwlne  &  Newhouse,  all  of  Okmulgee,  fOr 
defendant  in  error. 

RUSSELL,  J.  This  case  was  filed  in  this 
court  on  May  8,  1913,  and  presents  error 
from  the  district  court  of  Muskogee  county. 
Since  the  plaintiffs  in  error  filed  tbeir  appeal 
In  this  court,  the  controversies  involved 
appear  to  have  been  fully  settled,  as  is  shown 
by  a  certified  copy  of  deed  to  the  land  in- 
volved, properly  executed,  by  Jennie  L.  Yar- 
brough (Joined  by  W.  L.  Yarbrough),  plaintiff 
below,  who  asserted  claims  to  said  Iftnd ;  the 
said  deed  being  to  Josle  C.  Spaulding  as 
grantee.  This  land  was  the  sole  matter  at  is- 
sue. The  motion  to  dismiss  this  appeal  made 
by  the  attorneys  of  defendant  In  error,  set- 
ting forth  the  execution  of  said  deed  on  the 
24th  day  of  December,  1913,  and  also  upon 
affidavit  of  George  C.  Beidleman,  one  of  the 
attorneys,  of  the  defendant  in  error,  alleg- 
ing that  he  served  the  motion  to  dismiss  this 
appeal,  and  to  which  this  affidavit  Is  attach- 
ed, on  the  plaintlfl!s  in  error  in  said  action  on 
the  7th  day  of  April,  1014,  by  depositing  in 
the  post  office  at  Okmulgee,  Okl.,  a  true  copy 
of  said  motion,  addressed  to  Bailey  &  Wy- 
and, attorneys  for  plaintiffs  in  error,  ad- 
dressed to  them  at  Muskogee,  Okl.,  with 
postage  prepaid.  This  affidavit  and  motion 
to  dismiss  the  appeal  was  filed  in  ttiis  court 
on  April  8,  1914.  Up  to  this  time  there  has 
been  made  no  answer  or  counter  showing. 
The  controversy  having  thus  been  determin- 
ed, the  rule  announced  by  this  court  in 
Smith  V.  Boatman,  29  Okl.  818,  lao  Pac.  590. 
Is  applicable. 

The  motion  to  dismiss  the  appeal  Is  sus- 
tained. All  the  Justices  concur. 


(41  Okl.  38» 
McWHORTER  v.  BRADY  et  aL 
(Supreme  Court  of  Oklahoma.   Nov.  18.  1918. 
Rehearing  Denied  May  12.  1914.) 

fSyUaius  J>y  the  Court.) 

1.  Lis  Pekdeks  (§  1*)— Nature. 

The  doctrine  of  lis  pendens  under  the  com- 
mon law  was  based  on  the  theory  of  public  pol- 
icy, while  under  the  statute  it  is  treated  as  to 
element  of  the  law  of  notice. 

[Ed.  Note. — For  other  cases,  see  Lis  Pendens, 
Cent.  Dig.  {  1;  Dea  Dig.  S  l.*l 

2.  Lib  Pesoens  {||  5,  9*)— Essential  Ele- 
ments. 

It  is  essential  to  the  existence  of  a  valid 
and  effective  lis  pendens  that  three  element! 
be  present,  viz:  First,  the  property  must  be 
of  a  character  to  be  subject  to  the  rule ;  sec- 
ond, the  court  must  have  jurisdiction  both  of 
the  persons  and  the  res;   third,  the  property 
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or  res  invoked  most  be  Baffidentlr  described  in 
ibe  pleadiDgfl. 

CEd.  Note.— For  other  caaeB,  see  Lia  PendenB. 
Cent  Dig.  {§  12.  20,  "Zl',  Dec.  Dig.  ^  5,  ».* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  5,  pp.  4183-1186;  ToL  8,  p.  TTOai 

3.  -  Lis  Pendens  d  9*)— Notice— PLEADiNoa— 

SUFFICIEKCT. 

Record  examined  and  held  nnder  tbe  cir- 
cumstances of  tbe  case  tbe  property  was  snffl- 
ciently  described,  and  that  the  law  reUitlng 
to  Us  pendens  was  snbstantially  complied  with. 

[Kd.  Note.— For  other  cases,  see  Lis  Pendens, 
Cent  Dig.  II  20.  21;  Dec.  IMg.  |  9.*] 

4.  HouEsTBAD  (S  118*)— Bight  to  Aubnate 
— Husband  and  Wife. 

A  homestead,  tbe  title  to  which  is  in  the 
husband,  cannot  be  sold  or  otherwise  alienated 
by  the  husband  without  the,  wife  joining  in  the 
conveyance,  unless  the  vUe  has  voiUDtarily 
abandoned  the  husband  or.  Cor  any  cause,  has 
taken  np  her  residence  out  of  tbe  state  for  a 
period  of  one  year  or  more.  A  deed  to  a  bome- 
Btcad  executed  by  a  husband  without  such 
abandonment  or  removal  of  reridence  on  tbe 
part  of  tbe  wife  is  void. 

[Ed.  Note.— For  other,  cases,  see  Homestead, 
Cent.  Dig.  fiS  102,  195,  203-209,  216,  217;  Dec. 
Dig.  I  1I8.*1 

5.  HoifEarTEAD  (8  117*)— CONVETANCB  BT  HUB- 

BAND— Validity. 

Where  in  a  divorce  case  a  decree  bad  been 
denied  both  parties,  but  the  wife  had  been  en- 
joined from  interfering  with  tbe  bnsband's  pos- 
session of  the  homestead,  she  was  not  thereby 
divested  of  ber  right  or  title  to  and  in  the 
homestead,  bat  was  yet  the  legal  wife  of  the 
husband,  and  any  attempt  by  the  latter  to  sell 
tbe  homestead  without  the  nife's  consent  or 
without  her  joining  in  tbe  conveyance  is  void. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  ||  191-202;  Dec.  Dig.  |  117.*] 

6.  Homestead  (j  118*)— Deed  by  Tbustkk— . 
Title  Conteted. 

Facts  ezsmined,  and  held,  that  platntifF  in 
error  baa  no  title  or  color  of  title  in  and  to  a 
homestead  attempted  to  be  conveyed  by  the 
husband  without  being  joined  in  the  convey- 
Unce  by  the  wife. 

fEd.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  SI  192.  196.  20»-209,  216,  217;  Dec. 
Dig.  I  118  *f 

Commissioners*  Opinion.  Division  No.  1. 
,Brror  from  IMstrict  Court,  Beckham  Coun- 
ty; John  J.  Carney,  Judge. 

Action  bf  Eilea  Brady  and  others  against 
R.  S.  McWborter  to  recorer  possession  of 
real  estate.  Judgment  for  plalntlffg,  and  de- 
fendant brings  error.  Affirmed. 

Geo.  L.  Zink  and  J.  H.  Cllne,  both  of 
Hobart.  for  plaintiff  In  error.  Jno.  B.  Harri- 
son, of  Oklahoma  City,  and  Arthur  Leach,  of 
Saj-re,  for  defendants  in  error. 

ROBERTSON.  C.  This  la  an  action  in 
the  nature  of  ejectment  by  Ellen  Brady  and 
Elmer  Brady,  Johanna  Brady,  Adda  Lillian 
Brady,  and  Bunyon  Francis  Brady,  minors, 
against  R.  S.  McWhorter  to  recover  posses- 
sion of  certain  described  real  estate  in  Beck- 
ham county,  Okl.  It  appears  from  the  rec- 
ord that  J.  H.  Brady  and  Ellen  Brady  were 
husband  and  wife;  that  the  laud  involved  In 
thia  controversy  was  a  goTemment  home- 


stead which  had  been  filed  upon  and  proved 
up  by  Brady.  On  July  3.  1908,  EUen  Brady 
brought  suit  In  the  district  court  of  Beck* 
ham  county  against  J.  H.  Brady  for  divorce 
on  the  grounds  of  habitual  drunkenness  and 
cruel  and  inhuman  tr^tment,  and  therein 
asked  for  the  custody  of  their  four  minor 
children,  and  for  an  equitable  division  of 
their  proper^,  Indudlng  the  homestead,  and 
also  sought  to  enjoin  ber  hu8t>and  from  sell* 
ing  or  disposing  of  any  of  their  property  un- 
til the  termination  of  the  suit  The  husband, 
J.  H.  Brady,  was  duly  served  with  sntniDona 
on  the  Sth  day  <rf  July,  1908,  and  return 
thereof  was  made  and  filed  on  the  same  day. 
On  July  10,  1908,  two  days  later,  tbe  hus- 
band attempted  to  sell  and  convey  the  home- 
stead by  warranty  deed  to  R.  8.  McWhorter, 
the  plalntifl  in  error  herein.  It  appears 
from  the  record  that  the  wife  had  no  knowl- 
edge of  this  conveyance,  except  the  comtraa- 
tire  knowledge  that  the  recorded  deed  would 
give  h«r,  and  It  also  afilrmatiTely  appears 
tlut  she  did  not  J<^  her  husband  in  the  ex- 
ecution of  the  deed  to  McWborter.  The  ac- 
tion for  divorce  was  tried  January  20,  1909, 
and  the  wife  was  given  a  decree  of  separa- 
tion, the  custody  of  the  minor  children,  and 
the  possession  of  the  hcmestrad,  that  being 
all  tbe  hud  owned  by  the  parties  at  the  time. 
In  said  divorce  decree,  the  husband,  J.  H. 
Brady,  was  perpetually  enjoined  and  tmrred 
of  any  and  all  right  of  possession  to  tbe 
homestead,  until  the  further  order  of  tbe 
court  On  July  29,  1909,  tbe  plaintiff  in  er- 
ror, being  in  possession  of  the  land  by  ten- 
ant and  refusing  to  give  possession,  was 
made  defendant  in  this  suit  for  possession 
by  Ellen  Brady.  The  plaintiff  in  error  an- 
swered by  general  denial  and  cross-petition. 
Prior  to  the  trial,  it  was  made  to  appear  to 
the  court  that  the  minor  children  of  Ellen 
and  J.  H.  Brady  bad  an  interest  In  the  tract 
of  land,  whereupon  the  court  ordered  them 
made  parties  to  tbe  action  and  appointed  a 
guardian  ad  litem  for  them,  who  appeared 
and  filed  a  general  denial  for  them.  The 
cause  was  tried  in  February,  1911,  and  result- 
ed In  a  judgment  In  favor  of  tbe  plaintiff  and 
her  minor  children  for  the  possession  of  the 
land  in  controversy,  until  the  further  order 
of  the  court 

In  addition  to  the  above  facts,  it  is  also 
gathered  from  the  record  that  the  land  in 
controversy,  prior  to  statehood,  was  situated 
in  Greer  county;  that,  by  virtue  of  the  pro- 
visions of  the  Constitution  creating  Beckham 
county,  the  tract  after  statehood  was  situat- 
ed in  said  Beckham  county;  that  the  said  J. 
H.  Brady  made  final  proof  and  received  his 
final  receipt  covering  said  tract  of  laud  on  the 
15th  day  of  March,  1905.  said  final  receipt 
being  recorded  in  Greer  couuty  on  April  1, 
1906,  and  the  patent  from  the  United  States 
covering  said  tract  of  land  was  Issued  to  the 
said  Brady  on  October  10,  1906^  the  patent 
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nlflo  being  recorded  In  Greer  county  on  the 
6th  day  of  April,  1906.  It  is  also  disclosed 
by  the  record  Uiat  the  relations  between 
Brady  and  bis  wife  were  anytlilng  but  ami- 
cable; that  they  frequently  quarreled;  and 
also  that  they  had  separated  several  times, 
one  separation  occurring  in  the  summer  of 
190^  when  the  wife  left  her  husband  on  ac- 
count of  his  cruel  treatment  The  evidence 
shows  that  thereafter  she  returned  to  the 
husband,  and,  as  an  inducement  to  secure  her 
return  he  olfered  to,  and  did,  deed  her  on 
April  10,  1906,  the  north  half  of  the  home- 
stead. This  deed  was  recorded  in  Greer 
county,  OkL,  on  August  2, 1900.  On  the  same 
day  the  wife  made,  executed,  and  delivered 
to  him  her  warranty  deed,  conveying  there* 
by  the  south  half  of  the  same  tract  of  land, 
which  deed  was  also  recorded  in  Greer  coun- 
ty, OkL  Shortly  after  this  exchange  of 
deeds,  the  parties  separated  again.  This  was 
the  final  separatLou.  On  April  3. 1906,  Brady 
brought  suit  against  his  wife  tor  divorce  in 
the  district  court  of  Creer  county;  on  May 
3d,  1907,  the  wife  appeared  and  filed  her  an- 
swer and  croas-petltlott.  Brady  char^  his 
wife,  in  the  petition  for  divorce,  with  aban- 
donment ;  the  answer  in  the  cross-petition  by 
the  wife  charged  cruelty  and  habitual  intox- 
ication; the  cause  was  tried  before  the  district 
court  of  Greer  county  on  May  16,  1007.  and 
both  parties  were  deiiled  a  divorce.  On  the 
16th  day  of  May  1007,  the  next  day  after 
the  decree  had  been  entered  in  the  divorce 
case  as  last  aforesaid,  J.  H.  Brady,  the  hus- 
band, commenced  an  action  In  the  district 
court  of  Ureer  county  against  the  plaintiff, 
Ellen  Brady,  his  wife,  the  object  and  purpose 
of  which  was  to  cancel  the  warranty  deed  he 
had  theretofore  executed  to  her,  conveying 
the  north  half  of  the  homestead;  personal 
service  of  summons  was  had  on  the  plaintitT, 
and  on  the  same  day  the  district  court  is- 
sued a  restraining  order  against  Ellen  Brody, 
the  wife,  restraining  her  from  selling  or  dis- 
posing of  the  north  half  of  said  tract  of  land 
until  the  action  to  cancel  the  deed  could  be 
beard  and  determined,  and  also  restraining 
her  from  interfering  with  the  possession 
of  J.  H.  Brady,  her  husband,  in  the  cultiva- 
tion of  a  crop  on  said  land.  Default  was 
made  by  EUen  Brady  in  tills  cause,  and  on 
August  16,  1907,  a  Judgment  was  entered 
against  her  and  in  favor  of  her  husband* 
perpetually  retraining  Ellen  Brady  from  in- 
terfering with  her  husband,  J.  H.  Brady,  in 
and  to  the  whole  of  said  land,  and  canceling 
the  deed  from  the  husband  to  the  wife  and 
divesting  the  title  from  the  said  Ellen  Brady 
and  vesting  the  same  In  the  husband  and 
father,  J.  H.  Brady,  as  trustee  for  the  minor 
children  of  said  marriage.  No  appeal  was 
ever  taken  from  this  decree  by  either  party. 

From  the  Judgment  against  McWhorter  in 
favor  of  Ellen  Brady,  as  entered  by  the  dis- 
trict court  of  Beckham  county  in  February, 
1911,  giving  her  the  possession  of  the  land, 
the  defendant,  McWhorter,  appeahi,  and  a»> 


signs  as  error  '*that  the  Judgment  and  deM- 
ston  of  the  court  below  is  not  sustained  by 
sufficient  evidence  and  is  contrary  to  law.*' 
Under  this  asslgninent  of  error,  several  ques- 
tions are  raised  by  plaintiUf  in  error  In  his 
brief,  the  first  of  which  is  that  the  descrip- 
tion of  the  premises  in  the  petition  of  Ell^ 
Brady  for  divorce  was  insufficient  to  consti- 
tute Us  pendens,  and  that  therefore  plain- 
tiff in  error  had  no  le^  notice  of  the  pend- 
ing divorce  suit  and  is  an  innocent  purchase 
er,  etc. 

The  paragraph  In  ttie  divorce  petition 
which  deals  with  the  description  of  the  land 
reads  as  follows:  **The  plalntia  has  a  home- 
stead of  160  acres  of  land  situated  near  Eridc 
in  Beckham  county,  Okl.,  of  tiie  value  of 
about  f3,S00;  that  final  proof  has  been  made 
on  said  tract,  that  aaid  homestead  was  filed 
upon,  Improved  and  put  in  cultlTatton  by 
the  Joint  efforts  and  labor  of  plaintiff  and 
defendant." 

The  sections  of  our  statute  dealing  witii 
the  subject  are  4732  and  473S,  Rev.  Laws 
1910,  the  first  of  whldi  reads  as  follows: 

"Sec.  4782.  When  the  pedtlon  bas  been 
filed,  the  action  Is  pending,  so  as  to  t^rge 
third  persons  with  notice  of  Its  pendaicy,  and 
wlille  pending  no  interest  can  be  acquired 
by  third  persons  in  the  subject-matter  there- 
of as  against  the  plaintiff's  title;  but  such 
notice  shall  be  of  no  avail  unless  the  sum- 
mons be  served  or  the  first  pubUeatiou  made 
within  sixty  days  after  the  filing  of  the  pe- 
tition. 

"Sec.  4733.  When  any  part  of  real  proper* 
ty,  the  subject-matter  of  an  action,  is  situat- 
ed in  any  other  county  or  counties  than  the 
one  In  which  the  acUon  Is  brought,  a  certified 
copy  of  the  Judgment  in  such  action  must  be 
recorded  in  the  office  Of  the  r^^ter  of  deeds 
of  such  othffl  county  or  counties,  before  it 
shall  operate  thexcin  as  notice,  so  as  to 
charge  third  persons,  as  provided  in  the  pre- 
ceding section.  It  shall  operate  as  such  no- 
tice^ without  record,  in  the  county  where  it 
is  rendered." 

[1]  The  doctrine  of  lis  pendens  under  the 
common  law  was  based  on  the  theory  of 
public  policy,  while  under  our  statute  it  ap- 
pears to  be  treated  as  an  element  of  the  law 
of  notice. 

[2]  It  has  been  said  (25  Cyc.  1451)  "that 
It  Is  essential  to  the  existence  of  a  valid 
and  effective  lis  pendens  that  three  elements 
be  present:  (1)  The  property  must  be  of  a 
character  to  be  subject  to  the  rule;  (2)  the 
court  must  have  Jurisdiction  both  of  the 
person  and  the  res;  (3)  and  the  property 
or  res  Invoked  must  be  sufficiently  described 
in  the  pleadings." 

[3]  There  is  no  question  concerning  the 
first  and  second  elements  above  named. 
Let  us  examine  as  to  the  third.  In  25  Cyc. 
1462,  it  is  said:  "A  purchaser  or  mortgagee 
or  other  person  who  would  otherwise  be  af- 
fected by  the  rule  of  lis  pradens  is  not  af- 
■fected  by  the  pendency  of  an  action  onlesi 
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tlie  pleadings  tfaer^n  at  the  date  of  the 
purchase  or  the  acQuislUon  or  rights  de- 
scribe  tbe  property  as  to  which  the  rule 
Is  sought  to  be  applied  so  as  to  enable  the 
purchaser  or  other  third  person  to  ascertalc 
Its  identity.  The  property  Is  sufficiently 
described,  It  would  seem,  although  not  de- 
scribed by  metes  and  bounds,  if  described 
with  reasonable  certainty,  that  U,  if  enough 
ia  9Ueffed  to  enable  a  perton  upon  reaaon^ 
able  inguirif  to  i4eiUifv  the  property  and  as- 
oertaln  the  object  of  tbe  suit."  (Italics  ours.) 

It  is  eameetly  contended  by  plaintiff  In 
error  in  his  brief  that  the  statute  is  no 
broader  than  the  common-law  rule,  and  that 
the  averments  of  the  petition  must  be  so  defi- 
nite that  any  one  on  reading  It  can  learn 
what  property  was  Intended  to  be  made 
the  subject  of  recovery.  With  this  conten- 
tion we  cannot  fully  agree,  for  that  the  stat- 
utoc7  rule  governing  Us  pendens  is  broader 
and  more  comprehensive  than  the  common- 
law  rule,  in  that  the  statutory  lis  pendens, 
partafclng,  aa  it  does,  of  the  nature  and  doc- 
trine of  notioe,  makes  notice  tbe  channel  or 
means  thioo^,  or  by  which,  the  real  object 
and  purpose  of  lis  pendens  is  attained.  We 
are  free  to  say  that  the  descilption  of  Uw 
ISLitd  In  this  petition  la  exceedingly  vague, 
and  ordinarily  would  be  held  Insufficient  in 
the  matter  of  notice,  yet  the  object  and  pur- 
pose of  the  statute  must  be  kept  constantly 
in  mind  and  under  the  &cts  and  dienmstanc- 
es  of  this  case.  If  we  can  say  that  the  plain* 
tiff  in  error  did,  in  fact;  have  notice  of  tbe 
situation  and  of  the  status  of  the  land  at 
the  time  he  purchased  the  same,  we  must 
sustain  the  Judgment  of  the  trial  court  The 
statute  makes  a  pending  suit  constructive 
notice  and  nqnlies  intoidlBg  purchasers  to 
exerctoe  a  reasonable  care  and  diligence  in 
ascertaining  the  nature  of  a  pending  suit 
This  requirement  la  everjrwhere  recognized, 
and  abstracters  are  required  to  examine  the 
records  In  the  district  clerk's  office  in  order 
to  ascertain  whether  tbe  land  for  wliich  they 
are  making  an  abstract  of  title  is  involved 
in  any  pending'  actions,  and  to  so  certl^  if 
audi  be  the  ca8&  Had  plalntUf  in  error 
Gomj^ted  vitb  the  requtmnents  of  flie  atat* 
uto,  or  exerdsed  a  reasonable  degree  of 
cue  in  Qie  premises,  he  would  have  found 
that  on  July  3.  1908.  Ellen  Brady  had  filed 
ber  petition  In  the  district  court  of  Be^ham 
county  against  J.  H.  Brady,  asking  for  a  di- 
vorce and  the  custody  of  their  minor  chil- 
dren, also  the  possesrion  of  their  homestead 
situated  near  Erlck  in  said  county,  which 
homestead  had  been  filed  upon.  Improved, 
and  deeded  by  the  Joint  efCorta  f>t  said  El- 
len and  J.  H.  Brady.  He  would  also  have 
ftrand  that  the  sammons  In  said  divorce 
case  had  been  served  on  J.  H.  Brady,  and 
return  thereof  made  and  filed  in  the  action 
on  July  8,  1008,  two  whole  days  before  be 
pnrdiased  tbe  land. 

McWhorter  In  his  testimony  (G-H,  p.  46) 
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also  shows  that  he  had,  prior  to  the  pur- 
chase, been  apprised  of  tbe  status  of  the 
land,  or  at  least  was  in  possession  of  such 
facts  and  circumstances  as  would  give  a 
prudent  man  notice  of  the  condition  of  the 
title.  He  says  that  be  bad  never  seen  Brady 
before;  that  Brady  came  to  his  house  one 
night  and  the  next  day  the  trade  was  made ; 
that  Brady  told  him  he  was  a  married  man 
and  had  four  children;  that  Brady  showed 
him  a  decree  slgued  by  Judge  Irwin,  which 
decree  was  Introduced  in  evidence  and  is  In 
the  record,  and  which  shows  that  Brady 
had  been  In  a  lawsuit  In  old  Greer  county 
with  his  wife  over  the  Identical  piece  of 
land ;  that  he  had  deeded  one  80  to  his  wife, 
but  that  this  deed  had  been  canceled  (or 
failure  of  consideration,  and  that  the  court 
had  finally  decreed  the  title  to  said  tract 
in  J.  H.  Brady,  as  trustee  for  the  minor 
diildren  of  Brady  and  his  wifa  In  this 
decree,  which  McWhorter  saw  and  examined 
prior  to  the  purchase,  the  land  was  properly 
described,  and  said  decree  furthei;  showed 
Ellen  Brady  waa  the  wife  of  J.  H.  Brady, 
and  that  the  Union  Central  Life  Insurance 
Company  had  a  mortgage  thereon,  signed  by 
both  Brady  and  his  wife.  It  Is  further 
shown  (C-H,  pp.  86,  67)  by  the  record  that 
McWhorter  saw  and  examined  tbe  final  re- 
ceipt  from  the  Blangum  land  office  and  the 
patent  from  the  Qeneral  Land  Office  at 
Washington,  D.  C,  aU  of  which  showed  the 
land  to  be  the  homestead  of  Brady. 

The  description  of  the  land  In  Mrs.  Bra- 
dy's petition,  standing  alone,  in  our  opinion, 
was  sot  as  fall  and  oom^to  as  it  should 
have  bean,  yet,  In  the  of  the  foregoing 
facts,  It  was,  In  our  osinion,  sufficient  to 
apprise  the  purchaser  of  Its  status  and  to 
enaMe  blm  to  IdentlCy  tlie  same  and  to  Baoa- 
tain  the  object  of  the  suit  The  failure  of 
McWhort^  to  examine  the  records  of  the 
district  court  of  Beckham  county,  and  the 
actual  knowledge  he  possessed  prior  to  the 
purchase,  tbe  decree  and  other  muidments 
of  tbe  title  whUA  be  adults  be  oamlned,  to- 
gether with  his  failure  to  use  or  exerdae  any 
degree  of  diligence,  eqieclally  that  degree  re- 
quired by  law,  leads  us  to  say  that  the  law 
relatli^  to  Us  pendens  was  substantially  com- 
plied with,  and  that  plalntifF  In  error's  con-  - 
tentlon  to  tbe  contrary  cannot  be  sustained. 

[4]  It  is  next  contended  by  plalntUf  in  er- 
ror that  the  deed  to  the  land  was  good  with 
J.  H.  Brady's  signature  alone,  and  that  the 
wife's  rtgnature  th^to  was  unnecessary. 

Section  1145.  Bev.  Laws,  1910,  which  was 
In  force  at  the  time  this  cause  was  tried, 
reads  as  follows:  "Where  tbe  title  to  the 
homestead  Is  in  the  husband,  and  the  wife 
voluntarily  abandons  him  for  a  period  of 
one  year,  or  from  any  cause  takes  up  her  res- 
idence out  of  the  state,  he  may  convey,  mort- 
gage or  make  any  contract  relating  thereto 
without  being  Joined  therein  by  her;  and 
where  tbe  title  to  the  homestead  Is  Ip  the 
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wife,  and  the  husband  voluntarily  abandons 
her,  or  trom  any  cause  takes  up  his  residence 
out  of  the  state  for  a  period  of  one  year,  she 
may  convey,  mortgage  or  make  any  contract 
relating  thereto  without  being  joined  therein 
by  him."  It  Is  thus  seen  that,  before  a  deed 
to  a  homestead  signed  lly  one  spouse  only 
constitutes  a  good  eonveyance,  the  abandon- 
ment must  be  voluntary.  In  the  case  at 
bar,  the  ertdence  shows  the  contrary  to  be 
true.  This  was  an  Issue  In  the  trial  below, 
duly  submitted  to  the  court  by  the  parties  by 
the  evidence,  which  was  conflicting.  The 
wurt  resolved  the  question  In  favor  of  the 
wife's  contention,  and  in  this  there  was  no 
mistake.  This  court  will  not  examine  the 
evidence,  where  issues  of  fact  are  involved, 
further  than  to  ascertain  if  there  be  any 
evidence  reasonably  tending  to  supiwrt  the 
finding  of  the  trial  court  or  jury.  If  such 
there  be,  the  finding  of  the  court  or  the  ver- 
dict of  the  jury  will  be  conclusive  on  appeal. 

It  is  next  urged  that  Ellen  Brady  had  no 
right  to  a  decree  of  divorce  as  entered  In  the 
district  court  of  Beckham  county,  for  that 
the  district  court  of  Gteer  county  some  years 
prior  to  the  rendering  of  the  last  named 
judgment  had  denied  both  parties  a  divorce 
on  the  same  grounds  set  up  in  the  petition 
for  divorce  In  Beckham  county,  and  that  the 
last  action  In  Beckham  county  required  an 
examination  of  the  identical  facts  upon  which 
the  district  court  of  Greer  county  denied  the 
divorce,  and  that  therefore  the  questtona 
raised  were  res  adjudicata.  To  this  conten- 
tion, it  Is  sufficient  to  say  that  the  record 
falls  to  show  that  such  are  the  facts;  the 
record  does  not  show  affirmatively  or  other- 
wise that  the  same  facts  examined  by  the 
district  court  of  Greer  county  formed  the  ba- 
fds  of  the  divorce  action  in  Beckham  county, 
or  whether  the  district  court  of  Beckham 
county  examined  and  considered  the  same 
facts  as  were  examined  and  considered  by 
the  district  court  of  Greer  county  or  wheth- 
er that  Issue  was  within  the  pleadings  of 
the  Greer  county  case.  No  copy  of  the  plead- 
ings in  the  last-named  case  were  pleaded  or 
proved  in  this  case,  and  It  is  impossible  for 
us  to  say  what  the  real  issues  were  in  the 
rtreer  county  case,  although  it  seems  to  be 
admitted  that  the  charge  on  the  part  of  the 
plaintiff  was  abandonment,  and  on  the  part 
of  Mrs.  Brady  was  cruel  and  Inhuman  treat- 
ment and  habitual  intoxication.  Yet  we 
know  that  under  the  general  head  of  cruel 
and  Inhuman  treatment  the  pleader  could 
set  out  In  the  Beckham  county  case  issues 
and  facts  wholly  different  and  occurring  sub- 
sequently to  those  tried  In  the  Greer  county 
case,  although  they  might  properly  be  class- 
ed under  the  same  general  name.  Before 
this  plea,  i.  e.,  res  adjudicata  as  urged  here 
can  be  sustained  In  this  particular,  it  should 
iifflrmatively  appear  of  record  that  the  is- 
sues and  facts  upon  which  tlie  former  judg- 
ment was  rendered  are  the  same  issues  and 
facts  and  were  properly  submitted  to  and 


considered  by  the  court  by  the  pleadings  in 
the  latter  action,  and  were  the  same  issues 
and  facts  upon  which  the  latter  Jud^m^it 
was  based.  This  record  is  silent  on  the  sub- 
ject, and  the  presumption  follows  that  the 
issues  were  other  and  different  from  those  of 
the  former  action. 

(B]  Yet  whether  those  facts  were  the  same 
or  not  and  whether  the  issues  were  the  same 
and  were  within  the  pleadings  In  both  cases 
it  is  a  matter  of  no  consequence,  so  far  aa 
this  case  Is  concerned,  and  it  is  tinnecessary 
to  decide  that  question,  and  we  therefore  de- 
dine  to  do  so,  because  Ellen  Brady  up  to 
the  time  of  the  Beckham  county  divorce  case 
was  the  legal  wife  of  J.  H.  Brady,  and  as 
such  had  a  homestead  interest  in  the  land 
in  controversy  (provided  of  course  the  title 
to  the  same  was  in  Brady,  but  of  which  see 
post),  and  the  deed  from  Brady  to  McWhor- 
ter  prior  to  their  divorce  would  not  be  valid 
without  her  signature.  This  fact  cannot  be 
gainsaid.  No  argument  is  required  to  estab- 
lish the  correctness  of  this  proposition. 

[I]  Finally  It  Is  urged  by  plaintiff  in  er- 
ror that  the  decree  of  the  district  court  of 
Greer  county  canceled  the  deed  from  J.  H. 
Brady  to  his  wife  and  also  perpetually  en- 
joined her  from  interfering  in  any  way  with 
his  right  of  possession.  It  will  be  remember- 
ed that  prior  to  the  Greer  county  divorce  case 
the  parties  had  separated,  and  that  Brady 
deeded  one  80  acres  of  the  farm  to  his  wife, 
and  she  In  turn  deeded  the  other  80  acres  to 
him.  After  the  decree  of  divorce  had  been 
denied  both  parties  by  the  Greer  county  dis- 
trict court,  Brady  brought  suit  to  cancel  the 
deed  he  bad  made  to  his  wife,  on  the  grounds 
of  no  consideration,  etc.  The  court  granted 
the  prayer  of  his  petition  and  a  defiiult  judg- 
ment was  entered  against  the  wife,  but  the 
court,  instead  of  vesting  the  title  in  Brady, 
vested  it  in  him  as  trustee  for  the  use  and 
benefit  of  the  minor  children  of  the  coupla 
From  this  decree  no  appeal  was  ever  taken, 
and  the  same,  so  far  as  this  case  Is  concern- 
ed, t}ecame  final.  This  being  true,  Ellen 
Brady  occupied  the  position  of  wife  to  J.  H. 
Brady,  and  the  restraining  order  preventing 
her  from  Interfering  with  her  husband's 
possession  did  not  alter  her  relation  in  that 
respect  or  divest  her  of  the  homestead  title 
to  the  land  that  she,  by  virtue  of  such  rela- 
tion, possessed.  H^'en  though  the  Greer  coun- 
ty deci'ee  should  be  construed  to  vest  the  en- 
tire legal  title  of  the  land  in  J.  H.  Brady, 
still  she,  as  his  legal  wife,  would  yet  possess 
a  homestead  interest  In  and  to  the  land  in 
question ;  it  being  the  only  land  possessed  by 
them  or  either  of  them.  On  the  other  band. 
It  Is  contended  by  plaintiff  In  error  that, 
whiie  the  Greer  county  decree  vested  the  en- 
tire title  of  the  land  in  J.  H.  Brady,  the  hus- 
band, and  that  such  part  of  said  decree  is 
valid,  yet  that  part  which  vests  the  title  In 
him  as  trustee  for  the  use  and  benefit  of  bis 
minor  children  Is  void.  This  Is  Indeed  an 
inconsistent  contention.  If  the  decree  is  void 
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«8  to  tbe  children,  we  cannot  see  why  It  is 
not.  Told  as  to  Brady.  The  decree  cannot 
be  attacked  by  McWhorter  In  this  action 
In  this  manner;  nor  need  we  decide  wheth- 
er It  might  not  In  a  proper  case  by  the 
proper  parties  be  modified,  altered,  or  annnl- 
led.  So  long  as  Brady  and  his  wife  were 
satisfied  with  it  and  did  not  appeal  there- 
from or  question  It  in  any  manner,  surely  Mc- 
Whorter, Brady's  srantee,  cannot  In  this 
proceeding  do  so. 

As  we  view  it,  McWhorter  has  no  title  or 
color  of  title  in  and  to  this  land.  In  order  to 
fnlly  understand  his  position,  it  becomes  nec- 
essary to  examine  the  decree  of  the  Greer 
county  district  court  upon  which  be  bases 
hla  title.  It  reads  as  follows: 

"Journal  Entry. 

This  cause  coming  on  to  be  heard  this  16th 
day  of  August  as  a  regular  court  day  with- 
in the  August  term  of  said  court,,  and  the 
defendant  though  having  t>een  personally 
served  more  than  forty  days  prior  to  the  date 
set  for  hearing  as  shown  by  the  sheriff's  re- 
tarn,  and  having  been  called  In  open  court 
to  answer,  plead  or  demur,  and  not  appearing 
Mther  In  person  or  by  attorney,  and  the 
plaintiff  appearing  In  person  and  by  attorney, 
and  having  Introduced  testimony  end  the 
conrt  ha^-ing  beard  all  the  evidence  and  being 
fully  advised  in  the  premises,  finds  that  the 
deed  to  the  B.  E.  14  of  section  10,  township  8 
north,  of  range  26,  west  I.  M.,  made,  ex- 
ecuted and  delivered  by  said  plalntiCT  to  said 
defendant  was  without  consideration  and 
void.  Wherefore,  it  Is  hereby  ordered,  ad- 
Judged  and  decreed  that  the  said  deed  be  set 
aside  and  that  the  title  to  said  land  be,  and 
the  same  is  hereby  vetted  in  J,  H.  Brxtdv  aa 
trustee  for  and  in  behalf  of  the  minor  ehil- 
dren  of  taid  marriage  (Italics  ours)  and  that 
tbe  said  defendant  be  perpetually  restrained 
from  interfering  with  tbe  possession  of  the 
said  plaintiff  in  and  to  said  land.  - 

**G.  F.  Irwin,  Judge. 

"FUed  Nov.  6,  1907.   E.  M.  Hegler,  Cl^k, 

J.  W.  Spioa^  X>epDt7." 

It  Is  thus  seen  that  Brady  bad  no  title  In 
himself  but  held  the  land  ^mply  as  trustee 
for  his  minor  children. 

Aside  from  the  question  of  Us  pendens  and 
the  failure  of  Brady  to  give  McWhorter  a 
deed  in  which  he  was  joined  by  his  wife.  It 
being  found  that  her  abandonment  was  in- 
voluntary and  occasioned  by  the  wrongful 
conduct  of  Brady,  and  either  of  which  ques- 
tions would  render  the  transfer  void,  it  Is 
evident  that  Brady  bad  no  Interest  in  the 
land  which  he  could  convey,  the  title  being 
in  his  minor  children. 

We  fall  to  detect  any  error  In  the  judgment 
of  tbe  trial  court,  and  the  same  should  there- 
fore t>e  affirmed. 

PER  CURIAM.   Adopted  In  whole. 


(10  Okl.  Cr.  61!) 
TWEEDY  v.  STATE.   (No.  A— 2001^ 
(Criminal  Court  of  Appeals  of  Oklahoma.  May 
16,  1914.) 

(8yllahu»  hy  th»  Court.) 

1.  INTOZIOATINO  LiQUOBS  {§  230*)— PEOSECtJ- 
TION— SUFFICIBNCT  or  EVIOENCE. 

On  the  trial  of  an  accused  charged  with  the 
unlawful  possession  of  Intoxicatiug  liquor  with 
Intent  to  sell  tbe  same,  proof  Uiat  sucn  accused 
possessed,  within  the  jurisdiction  of  the  court 
trying  the  case,  60  kegs  of  whisky,  60  casks  of 
beer,  and  27  galioos  of  whisky  at  one  time,, 
together  with  the  proof  of  tbe  payment  of  the 
wholesale  liquor  dealer's  tax  required  by  tb» 
United  ^States  government.  Is  amply  sufficient  to 
sDHtaln  a  verdict  of  gQilty,  and  espedally  so 
when  there  is  no  defense  offered. 

(Ed.  Note.— -For  other  cases,  see  Intoxicatiog 
U^uors.  Gent.  Dig,  H  800-^;  Dec.  DifTt 

2.  INOICTHBNT  ANn  InFOBUATION  (S  173*)— 
YaBIANCS—DbSIG  NATION    OF  ACCUSEO. 

When  an  information  charges  a  crime- 
against  John  IVeedy,  and  the  proof  shows  that 
the  crime  was  committed  by  J.  M.  Tweedy,  and 
shows  further  that  John  Tweedy  and  J.  M. 
Tweedy  are  one  and  the  same  person,  all  the 
safeguards  of  the  law  have  been  observed,  and 
a  verdict  of  guilty  is  properly  returned  by  the 
Jury  and  sustained  by  tbe  trial  court. 

[Ed.  Note.— For  other  cases,  see  Indictment  and 
Information,  Cent,  Dig.  f  S89;  Dec.  Dig.  f  17a*} 

Appeal  ttom  County  Court,  Pawnee  Gonn- 
ty ;  Geo.  B.  Uerritt,  Judge. 

John  Tweedy  was  convicted  of  having  un- 
iawftd  possession  of  Intoslcatlng  liquor  with 
intent  to  sell  the  same  and  appeals.  Af- 
firmed. 

Orton  &  McNeill,  of  Pawnee,  for  plaintUT 
in  error.  O.  J.  Davenport  Asst.  Atty.  Gen.^ 
(or  tbe^  Btatei 

ARMSTRONG,  P.  J.  The  plaintiff  in  er- 
ror, John  Tweedy,  was  convicted  at  the 
March,  1913,  term  of  the  county  court  of 
Pawnee  county  on  a  charge  of  having  unlaw- 
ful possession  of  intoxicating  liquor  with 
intent  to  sell  the  same,  and  hla  punishment 
fixed  at  a  fine  of  $500  and  imprisonment  lu 
the  county  Jail  for  a  period  of  120  days. 

(Ij  All  the  proof  Introduced  at  tbe  trial 
was  Introduced  by  the  state,  and  tended  to- 
show  that  on  the  22d  day  of  February,  1913,- 
tbe  accused  signed  a  receipt  for  50  casks  of 
beer,  weighing  12,500  pounds,  27  gallons  of 
whisky,  weighing  1,300  pounds,  and  60  kegs 
of  whisky,  weighing  6,000  pounds,  being  a 
total  of  19,850  pounds  of  Intoxicating  liquor. 
Tbe  liquor  was  all  In  one  freight  t--ar,  which 
was  signed  for  as  aforesaid  on  tbe  22d  day 
of  February,  1913,  and  the  seal  broken  by  the 
railway  agent  at  the  direction  of  accused. 
On  tbe  morning  of  the  23d  following  the  car 
was  empty.  The  state  further  showed  that 
the  accused  had  paid  the  United  States  gov- 
ernment the  special  license  required  of  whole- 
sale liquor  dealers,  his  place  of  business  hav- 
ing been  designated  as  Keystone,  Okl. 

Section  6,  c.  70,  Session  Laws  of  1911,  re- 
quires railroads  to  keep  a  record  of  the 
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amount  and  kind  of  lotoxlcatliig  liquors  re- 
ceived, to  wbom  It  is  shipped  aud  by  whom 
It  is  received,  the  date  when  received  and 
when  delivered.  The  statute  further  pro- 
vides that  the  books  in  wlilch  this  record  la 
kept  shall  constitute  prima  facie  evidence 
of  the  facts  therein  stated,  and  shall  be  ad- 
missible in  any  court  of  this  state  having 
Jurisdiction  to  or  In  any  manner  clothed  with 
power  to  enforce  the  prohibitory  laws. 

[2]  It  appears  that  the  shipment  of  whisky 
In  this  case  was  made  to  John  Tweedy,  and 
was  signed  for  by  J.  M,  Tweedy.  The  infor- 
mation was  filed  by  the  county  attorney 
against  John  Tweedy.  In  the  trial  court 
John  Tweedy  filed  a  motion  for  continuance, 
and,  among  other  things,  says:  "Comes  now 
the  defendant  and  moves  the  court  to  quash 
the  Information  in  the  above-entitled  cause 
for  the  reason  that  said  information  Is  too 
Indefinite  and  uncertain  in  the  following 
facts,  to  wit:  (1)  That  said  Information  does 
not  state  a  place  definite  and  certain  enough 
to  inform  the  said  defendant  to  prepare  for 
trial,  as  said  Information  Is  indefinite  and 
uncertain,  and  that  It  does  not  state  where 
the  said  defendant  had  possession  of  said 
whisky  and  beer  except  fn  Pawnee  county, 
but  as  to  what  particular  place  or  locality 
said  defendant  had  possession  of  said  intoxi- 
cating liquor  Is  not  stated,  and  for  that  rea- 
son is  not  definite  and  certain  enough  to  en- 
able said  defendant  to  prepare  for  trial. 
♦  •  •  "  He  signs  the  motion  "J.  M.  Twee- 
dy," and  Is  Identified  aa  the  person  on  trial. 
J.  M.  Tweedy  and  John  Tweedy  are  further 
shown  in  the  trial  to  be  one  and  the  same 
person.  One  witness  who  had  known  the 
accused  20  years  testified  that  his  name  was 
John  Tweedy  and  his  initials  were  "J.  M." 
There  can  be  no  doubt  that  the  accused,  John 
Tweedy,  and  J.  M.  Tweedy  arc  one  and  the 
same  person.  Neither  is  there  any  doubt 
tliat  the  accused  was  in  possession  of  60  kegs 
of  whisky,  50  casks  of  beer,  and  27  gallons  of 
whisky,  as  charged  in  the  information  and 
proved  at  the  trial,  with  Intent  to  sell  or 
dispose  of  same  contrary  to  law. 

There  Is  absolutely  no  merit  in  this  appeal. 
It  one  can  go  about  this  state  paying  a  special 
revenue  tax,  as  required  by  the  United  States 
from  liquor  dealers,  and  be  In  possession  of 
one  car  load  of  liquor  at  one  time  without 
intending  to  violate  the  law,  then  the  pro- 
hibitory law  of  the  state  amounts  to  noth- 
ing. It  is  asking  entirely  too  much  of  a  con- 
scientious jury  to  demand  that  It  return  a 
verdict  of  not  guilty  In  such  cases,  when 
there  Is  absolutely  no  denial  of  the  facts  In 
any  particular  on  the  part  of  the  accused, 
and  It  is  r^uestlng  too  much  of  this  court 
for  counsel  for  accused  to  urge  a  reversal 
under  such  conditions.  When  there  Is  any 
reasonable  construction  of  the  proof  that  will 
permit  the  trial  jury  or  court  to  reasonably 
conclude  that  there  was  no  purpose  or  intent 
on  the  part  of  an  accused  to  violate  the  law. 


zeal  of  counsel  in  ar^ng  such  a  conclusion 
Is  commendable,  but,  when  the  facts  are 
such  as  are  disclosed  by  this  record,  tbey 
are  entitled  to  very  little  consideration  by 
the  juries  and  the  courts  of  Oklahoma. 

The  maximum  fine  provided  by  law  was 
imposed  by  the  jury  in  this  case.  So  far  as 
we  are  able  to  discover  from  the  record,  the 
only  critldam  that  the  law-abiding  public 
could  In  any  way  make  of  the  verdict  of  the 
jury  is  that  it  did  not  impose  the  maxim  am 
jail  sentence  as  well.  The  proof  overwhehn- 
Ingly  establishes  the  fact  that  the  accused  was 
a  wholesale  liquor  dealer.  The  jnry  did  its 
duty  in  finding  him  guilty  and  flxli^  bts 
punishment,  and  this  court  will  likewise  do 
its  duty  by  afflrming  the  Judgment 

The  judgment  Is  affirmed.  Mandate  «• 
dered  forthwith. 

DOYLB.  3.,  concora.  FUBUAN,  3^  absent, 
and  not  particlpatlzig. 

ao  OkL  cr.  on 

BfYRICK  T.  STATE.    (No.  A-2038.) 
(Criminal  Court  of  Appeals  of  Oklahoma. 
May  18,  1914.) 

fSyllaltu  bv  the  Court.) 
CaiMiKAL  Law  (}  1182*)— Appeai^Affibm- 

ANCE. 

Where  a  defendant  appeals  from  a  judf' 
ment  of  conviction,  and  no  brie&  are  Gleo.  or 
argument  presented,  this  court  will  make  aa 
examination  of  the  record  proper,  and,  if  no 
prejudicial  error  Is  apparent  will  aflinB  tbe 
judgment 

[Ed.  Note.— For  ot^r  cases,  see  Criminal 
Law.  Cent  Dig.  H  8203-3214;  Dec.  Die.  I 
U82.*] 

Appeal  from  County  Court,  Choctaw  Comi- 
ty;  W.  T.  Glenn.  Judge. 

Walter  Myrictr  was  convicted  of  carrying  t 
pistol,  and  appeals.  Affirmed. 

Warren  ft  Rogers,  of  Hugo,  for  plaintifC  In 
error.  The  Attorney  Qeneral,  for  tiie  State. 

DOYLE,  J.  Plaintiff  In  error  was  convict- 
ed.in  the  county  court  of  Choctaw  countj 
upon  an  Information  which  charged  a  viola- 
tion of  section  2&46  of  the  Penal  Code.  On 
May  2,  1913,  In  accordance  vrtth  the  verdict 
of  the  jury,  he  was  by  the  court  sentenced  to 
be  confined  in  the  county  Jail  for  a  period  of 
60  days.  To  reverse  the  judgment  an  appeal 
was  taken. 

No  briefs  have  been  filed,  and,  when  tbe 
case  was  called  for  final  submission,  no  ap- 
pearance  was  made  on  behalf  of  plaintiff  in 
error.  Thereupon  the  Attorney  General 
moved  to  affirm  the  judgment  for  failure  to 
prosecute  the  appeal. 

We  have  examined  tbe  record  proper,  aod 
have  discovered  no  error  which  will  warrant 
a  reversal  of  the  Judgment  The  motion  to 
affirm  the  Judgment  la  therefore  stistained. 

ARMSTRONG,  P.  J.,  ana  FUEMAN,  J, 

concur. 
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TRONIER  T.  STATE.    (No.  A-2002.) 
(Criminal  Court  of  Appeals  of  Oklahoma. 
May  16.  1014.) 

f^lfllabiM  by  the  Court.) 
GBnUNAL  IiAW    (i  1160*>— APPEAI/— VSBDICT 

When  the  jury  and  a  v«rdict  of  caUty, 
which  it  approved  by  the  trial  court,  nnd  there 
la  evidCDce  in  the  record  to  aastain  the  verdict, 
it  will  not  be  aet  aside,  in  the  abeeoce  of  preju- 
dicial error. 

lEd.  Note.— For  other  cases,  see  Criminal 
lAv,  Cent.  Dig.  1  3084;  Dee.  Dig.  I  lieO.»l 

Appeal  from  County  Court,  Pittsburg 
County;   B.  P.  Bammoud,  Judge. 

Otto  Tronler  was  convicted  ot  a  Tiolation 
of  Uie  prohibition  law»  and  appeals.  ^Af- 
firmed. 

Andrews  &  Day,  of  McAlester,  for  plalntlCf 
Id  error.  Cbas.  West,  Atty.  Gen.,  and  a  J. 
Davenport,  Aast  Atty.  Gen.,  for  tbe  SUte. 

DOTLB,  J.  Plaintiff  In  .error  was  tried 
and  convicted  in  the  county  court  of  Pltts- 
htxre  county,  on  an  information  which  charg- 
ed that  Otto  Tronler  did  on  or  about  tbe 
14th  day  of  December,  1912,  unlawfnUy  have 
in  his  possession  and  under  bis  control  cer- 
tain intoxlcatlnK  liquors,  to  wit,  gin,  with 
the  Intent  then  and  there  to  sell  said  liquor, 
search  20,  1913,  he  was  sentmced  In  ac- 
cordance with  the  verdict  of  the  Jury  to  be 
confined  In  the  county  Jail  for  30  days  and 
to  pay  a  fine  of  $50.  To  reverse  this  Judg- 
ment an  appeal  was  taken. 

Tbe  only  question  presented  arises  npon 
tbe  suffldMcy  of  tiie  evidence  to  enstaln  tbe 
verdict  The  proof  on  the  part  of  tbe  prose- 
cution was  tbe  testimony  of  tbe  sheriff  of 
Pittsburg  county,  who  testified  that  on  the 
date  alleged  tbe  defendant  was  conducting  & 
place  at  tbe  rear  end  of  a  butcher  sbop; 
there  was  a  pool  table  there,  and  a  counter, 
and  a  dgar  case  on  tbe  counter;  that  be 
peeped  through  a  crack  In  tbe  wall,  and  saw 
the  defendant  tiehlnd  the  counter,  and  three 
or  fonr  men  in  front  of  the  counter  drinking 
whisky,  which  was  poured  out  of  a  bottle  in- 
to glasses  on  the  counter;  tliat  be  then  went 
In  and  asked  tbe  defendant  if  be  was  running 
a  saloon;  that  he  went  behind  tbe  counter 
and  found  -a  quart  bottle  partly  filled  with 
gin.  and  some  wblsky  In  <hi6  of  the  glasses. 
This  was  all  the  evidence  In  the  casfc  Tb^e 
was  no  testimony  offered  on  the  part  of  the 
defendant. 

As  it  was  said  In  Vanderburg  v.  State,  6 
OkL  Cr.  485, 120  Pac.  301,  these  predisposing 
facta  and  circumstances  are  clearly  anffldent 
to  prove  tbe  unlawful  intent  Tbe  jury  had 
a  rlgbt  to  take  Into  consideration  that  tbe 
liquor  was  found  practically  exposed  for  sale 
In  the  defendant's  place  of  business,  and  this 
evidence  is  undisputed.  We  think  the  evi- 
dence presoited  every  indication  that  tbe  de- 
fendant was  engaged  In  running  a  Joint 


When  the  Jury  find  a  verdict  of  guilty,  wbldi. 
Is  approved  by  the  trial  court  In  overruling  a 
motion  for  a  new  trial,  and  there  la  evt' 
dence  in  the  record  which  sustains  the  ver- 
dict, it  will  not  be  set  adde,,in  the  absence 
of  prejudicial  error. 

Finding  DO  error  in  the  record,  tlie  Judg- 
ment of  tbe  lower  court  is  afflrmed. 

ARMSTBONG,  P.  J.,  and  FUB2AANt  J„ 
concur. 

(OT  Colo.  4«)> 
FORTE  V.  PEOPLE.    (No.  8138.) 
(Supreme  Court  of  Colorado.    May  4,  1914.) 

1.  Homicide  (S  253*)— £  vide  if  cb. 

In  a  prosecution  for  uxoricide,  circumstan- 
tial evidence  Aeld  to  sustain  a  conviction  of  mur- 
der in  the  first  degree. 

[Ed.  Note.— For  other  eases,  see  Homidde, 
Cent  Dig.  H  528-^ ;  Dec  Dig.  |  203.*] 

2.  Cbdiinal  Law  (|  822»)— Trial— Instoto- 
T10N8— REviaw. 

In  determining  the  correctness  of  instruc- 
tions on  allhl,  they  mnit  be  considered  as  a 
whole. 

I  Ed.  Note.— For  other  cases,  see  CrimbuU 
Law,  Cent.  Dig.  H  1090, 18»7l904. 1906. 3108 ; 
Dec  Dig.  i  822.1 

8.  Josr  (i  103*)— QuAUFioATions. 

Where  a  juror  on  his  voir  dire  stated  that 
be  had  formed  and  expressed  an  opinion  which 
woDld  require  evidence  to  remove,  but  1'  ac- 
cepted, be  would  disregard  bis  opinion  and  try 
the  case  on  tbe  merits  and  the  mstructions  of 
the  court,  whereupon  defendsDt's  couaset  passed 
him  for  cause,  be  was  not  disqualified. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  H  444.  456,  400,  461-470,  407 ;  De&  Dig. 
I  108.*] 

Error  to  District  Court,  Pueblo  County ;  G. 
S.  Essex,  Judge. 

Peter  Forte  was  convicted  ot  murder,  and 
he  brings  error.  Afflrmed. 

Thomas  R.  HoCfmire,  of  Pueblo,  and  Bert 
Martin,  of  Denver,  for  plaintiff  In  error. 
Fred  Farrar,  Atty.  Gen.,  and  Frank  C.  West, 
Asst  Atty.  Gen.,  for  tbe  People. 

GABBERT,  J.  [1]  Plaintiff  in  error  was 
convicted  of  murder  In  tbe  firpt  degree,  and 
sentenced  to  Imprisonment  for  life.  The  victim 
was  bis  wife.  That  she  was  murdered  Is  be- 
yond question,  but,  as  tbe  conviction  was  had 
on  circumstantial  evidence,  it  is  urged  on 
his  behalf  that  the  testimony  to  establish  the 
circumstances  pointing  to  bis  guilt  and  celled 
upon  by  tbe  people  was  insufficient  to  sup- 
port a  verdict  of  guilty.  The  evidence  on 
tbe  part  of  the  people  Is  to  the  effect  that 
deceased  was  at  tbe  home  of  her  mother  in 
the  dty  of  Pueblo  on  the  afternoon  of  Sep- 
tember 18,  1912;  that  she  left  for  her  home, 
which  was  in  another  part  of  tbe  city,  and 
where  she  resided  with  her  husband,  atwut  5 
o'clock  p.  m.,  leaving  one  of  her  children  with 
her  mother  and  taking  the  other,  a  baby 
about  18  months  old;  that  she  was  dressed 
In  a  blue  serge  suit  and  wore  a  ring  which 
belonged  to  her  sister;  that  during  the  eve- 
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jiing  the  husband  and  wife  were  heard 
quarreling,  at  their  home,  by  neighbors  Uvlug 
acrofts  the  street,  which  contlDued  for  at 
least  half  an  hour  during  which  the  plaintiff 
In  error  was  heard  cursing  his  wife,  but,  as 
such  quarrels  were  of  frequent  occurrence,  lit- 
tle attention  was  given  the  matter.  Mts. 
Olson,  the  mother  of  the  deceased,  was  to 
be  married  the  next  day,  and,  pursuant  to  an 
arrangement  with  her  daughter,  waa  to 
spend  the  night  of  the  ISth  at  the  Forte 
home,  and  Mrs.  Forte  was  to  assist  her  the 
next  day  in  buying  clothes.  Mrs.  Olson  was 
down  town  the  night  of  the  18th  with  her 
fianc^,  in  whose  company  she  went  to  a  pic- 
ture show.  Later  they  went  to  a  restaurant, 
and  from  there  to  a  ranch  belonging  to  her 
intended  husband,  located  about  one  mile 
from  the  end  of  the  street  car  line.  About 
1  o'clock  the  morning  of  the  19th  she  arrived 
at  the  Forte  home,  escorted  by  her  fiancfi. 
She  observed  a  light  In  the  honse,  andi  after 
calling  at  the  front  door  and  receiving  no 
answer,  went  to  the  back  door  and  entered 
the  house.  Neither  Forte  nor  his  wife  was 
at  home.  She  found  the  baby  asleep,  and 
the  dress  the  deceased  had  worn  the  day  be- 
fore hanging  across  the  foot  of  the  bed  and 
her  everyday  dress  in  the  kitchen.  The  bed 
was  stripped  of  covering,  except  the  sheets, 
one  of  which  was  on  the  middle  of  the  bed 
in  a  wad.  About  an  hour  later  Forte  came 
in.  Mrs.  Olson  stated  that  "be  was  wringing 
wet  with  sweat  and  white."  She  asked  him 
where  he  had  been,  and  he  answered,  at 
the  Central  Block,  and,  when  asked  what  for, 
replied,  to  see  Bessie  (the  deceased).  Mrs. 
Olson  then  said,  what  did  she  go  there  for, 
as  she  knew  I  was  coming  here.  Forte  said, 
to  see  a  real  estate  man,  and  that,  while  he 
was  eating  supper,  he  heard  an  automobile 
In  the  alley;  that  she  went  ont;  and  that 
he  would  have  killed  her  if  he  bad  known 
she  was  going  In  the  automobile.  Mrs.  Olson 
further  stated  that  Forte  wanted  to  call  a 
policeman  or  call  In  the  neighbors,  to  which 
she  objected,  as  at  that  time  her  suspicions 
were  not  aroused,  and  she  thought  Bessie 
had  gone  to  her  (the  mother's)  home  for  the 
night.  Mrs.  Olson  and  Forte  remained  up 
all  night,  and  in  the  morning  she  took  the 
baby  to  her  home;  Forte  saying  that  he 
would  get  a  lay-off  and  come  down  to  her 
hout^e,  which  he  did  ftbont  10  o'clock  that 
morning. 

It  appears  from  the  testimony  that  Forte 
was  a  section  hand  in  the  employ  of  a  rail- 
road company,  and  on  the  ISth  of  September 
was  engaged  with  a  section  crew  In  clearing  up 
a  wreck  which  had  occurred  at  a  distance  of 
about  three-fifths  of  a  mile  from  his  residence 
and  that  the  crew,  In  order  to  remove  the 
wreck,  had  dug  two  "dead  man"  holes,  des- 
ignated In  the  record  as  the  north  and  south 
holes.  Both  were  of  considerable  length  and 
depth.  They  had  served  their  purpose,  and 
were  to  be  filled,  and  there  Is  some  conflict 
in  the  testimony  whether  any  dirt  bad  been 


thrown  into  the  south  end  of  the  north  hole 
the  afternoon  of  the  18th.  There  Is  testi- 
mony, however,  that  when  the  crew  went  to 
work  the  morning  of  the  19th  there  was  about 
two  feet  of  dirt  in  that  part  of  the  north  bole. 
Forte  reported  for  work  that  morning,  and 
was  requested  by  the  foreman  to  go  to 
another  point  ^d  assist  In  putting  In  a  cross- 
ing. He  objected,  saying  he  was  expecting  a 
telegram  or  message  and  wanted  to  remain 
where  he  was,  and  at  once  went  to  work 
filling  up  the  south  end  of  the  north  hole, 
shoveling  dirt  rapidly.  lie  said  nothing 
about  bis  wife  or  children  at  that  time.  He 
worked  for  half  an  hour  or  an  hour,  when 
the  hole  at  the  south  end,  according  to  the 
testimony  of  some  of  the  witnesses,  was  filled 
level  with  the  surface;  while  others  state 
the  dirt  was  about  four  feet  deep  at  that 
point,  and  that  there  was  no  dirt  In  the  north 
end  of  the  hole  at  all.  Forte  quit  woik  at 
this  time,  saying  bis  wife  had  left  bljn  the 
night  before,  and  that  he  wanted  to  go  home 
and  see  about  the  children.  He  then  went 
to  the  foreman  and  made  the  same  atatetuent 
about  his  wife  leaving  him,  and  that  he  had 
to  go  and  take  care  of  the  children,  and  said 
he  would  be  back  in  a  few  days.  Wltnesseis 
also  state  that  he  did  not  receive  any  tele- 
gram or  message  while  at  work,  and  said 
nothing  more  to  them  on  the  subject.  Sev- 
eral weeks  prior  to  this  time  Forte  bad  com- 
menced a  divorce  proceeding  against  his  wife, 
one  object  of  which  was  to  secure  possession  of 
a  considerable  sum  of  money  which  he  claim- 
ed be  had  given  bis  wife.  She  filed  a  cross- 
complaint,  In  which  she  asked  for  a  divorce. 
The  proceedings  were  pending  at  the  time 
of  her  disappearance,  and  Mrs.  Olson  testi- 
fies that  she  loaned  her  money  on  the  IStb 
to  assist  her  In  paying  the  expenses  of  the 
divorce  proceeding,  which  it  was  her  Inten- 
tion to  prosecute.  On  Friday,  the  20th,  Mrs. 
Olson,  In  company  with  Forte,  visited  the 
Forte  home.  She  stated  that  she  was  famil- 
iar with  all  the  wearing  a^^arel  of  her 
daughter ;  that  she  looked  over  the  bouse 
and  found  that  all  the  wearing  apparel  was 
there  that  ber  daughter  had,  which  Included 
her  dresses,  underclothes,  shoes,  and  hats. 
The  same  day  Forte  was  at  the  home  of  Mrs. 
Olson,  when  he  accidentally  dropped  the  ring 
deceased  was  wearing  the  day  of  her  disap- 
pearance. It  rolled  under  a  table.  He  looked 
around  to  see  If  this  was  observed,  and  as 
qul(^]y  as  possible  recovered  the  ring  and  re- 
placed it  in  his  pocket.  Two  or  three  days 
later  Forte  was  arrested  for  the  murder  of 
his  wife,  and  taken  to  the  office  of  the  dis- 
trict attorney,  who  asked  him  what  had  be- 
come of  bis  wife's  ring.  He  denied  having 
any  ring,  but  finally  drew  It  out  of  his 
pocket,  wrapped  in  a  handkerchief.  When 
asked  where  he  found  It,  he  said  under  a 
table  at  his  house  after  bis  wife  had  gona 
At  another  time  he  statM  that  he  found  tbe 
ring  tied  In  a  handkerchief  on  the  dresser  at 
his  house.  About  the  middle  of  the  we^  fid- 
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lowing  the  disappearance  of  deceased,  Mrs. 
Olsou  again  visited  the  Forte  home,  at  which 
time  she  took  the  sheets  from  the  bed,  the 
under  one  of  which  bad  spots  on  IL  About  this 
date  the  brother  and  brother-in-law  of  de- 
ceased, at  the  suggestion  of  the  foreman  of 
the  section  crew,  visited  the  holes  to  which 
we  have  referred,  and  Sunday  night  follow- 
ing again  went  to  the  north  hole  and  dug  at 
the  south  end,  with  the  result  that  at  a 
depth  of  five  or  six  feet  they  found  the  body 
of  deceased.  The  body  was  practically  nude, 
having  OD  only  a  short  Jacket  or  waist  end 
a  short  dressing  sacqne.  The  ankles  were 
tied  with  a  cord,  a  rope  made  out  of  cotton 
doth  was  around  the  neck,  a  cloth  over  the 
face,  and  one  witness  says  the  hair  was  done 
up,  or  was  not  down.  The  phyaldan  who 
examined  the  body  testified  that  the  hair  was 
bnlded  down  the  badt,  and  that  there  was  a 
rope  around  the  neck,  made  out  of  cloth 
rolled  t(«etfaer,  the  ends  of  wtiiCh  were  tied 
with  a  string;  that  the  tongue  was  protrud- 
ing, and  there  was  a  bloody  serous  fluid 
which  had  stained  the  rope;  that  the  nose 
was  pressed  flat  on  the  face,  as  If  it  bad 
been  held  down  by  something,  and  ttiat,  in 
bis  judgment,  it  was  an  ante  mortem  condi- 
tbea;  that  he  examined  the  body  for  bruises 
and  woondSi  and  eoold  not  find  any  injuries 
of  that  kind,  and  was  of  the  opinion  that  the 
victim  came  to  her  death  by  anffocatton,  due 
to  strangulation  by  means  of  the  use  of  the 
rope.  The  doctor  farther  testified  that  he 
had  examined  the  cloth  found  over  the  face ; 
that  it  was  saturated  with  a  bloody  serous 
fluid  from  the  body  of  a  human  being  and 
of  the  kind  that  would  ooze  from  the  mucous 
membranes,  such  as  the  throat  and  nose; 
tliat  It  was  not  from  an  ind^n,  tout  of  a 
character  which  would  result  from  pressing. 
He  also  stated  tluit  he  analyzed  one  of  the 
qwts  on  the  aheet  taken  from  the  bed  by 
Mrs.  Glaon,  and  obtained  the  same  results. 
There'  was  also  con^erable  testimony  In- 
troduced relating  to  threats  made  by  Forte 
against  his  wife,  to  the  effect  that  he  had 
beaten  and  threatened  to  kill  her;  that  about 
two  weeks  prior  to  her  death  he  lacked  up 
an  ax  and  uid  he  had  a  notion  to  split  her 
head  with  it;  tiiat  at  anoUier  ttme  he  said  he 
would  cut  her  bead  off  and  put  her  In  a  hole, 
and  that  nobody  would  know  anything  about 
it:  and  that  he  frequently  called  her  vile 
names.  The  testoony  of  the  mother  and  a 
sister  of  deceased  fixed  her  w^ht  at  about 
110 'or  115  pounds.  The  doctor  stated  that 
she  might  have  weighed  as  much  as  145  or 
150  pounds;  but  at  the  time  he  viewed  the 
body  it  was  very  mudi  swollen. 

We  think  this  evidence,  though  circum- 
stantial, was*  ample  to  justify  the  jury  in 
reaching  the  conclusion  that  the  accused  was 
guilty  as  (barged,  beyond  a  rmsonahle  doubt 
He  instituted  an  action  against  his  wife  for 
divorce,  one  object  of  which  was  to  recover 
a  considerable  sum  of  money  which  he  claim- 


ed was  his  and  in  her  possession.  She  had 
filed  a  cross-complaint,  and  on  the  day  she 
disappeared  was  evidently  Intending  to  take 
steps  to  secure  a  divorce.  He  and  deceased 
vr&ee  quarreling  the  evening  of  the  18th  at 
their  home.  Such  quarrels  were  of  frequent 
occurrence.  He  had  often  threatened  to  take 
the  life  of  his  wife.  At  2  a.  m.  the  morning 
of  the  19th  he  returned  home,  pale,  dripping 
with  perspiration,  and  agitated.  He  knew 
that  the  north  hole  had  served  its  purpose 
and  was  to  be  filled.  He  stated  to  Mrs.  Olson 
that  his  wife  had  gone  to  a  real  estate  office 
the  evening  of  the  18th  to  see  a  real  estate 
man.  He  also  Intimated  that  his  wife  had 
run  away,  leaving  in  an  automobile.  These 
statements  were  evidently  fabrications,  when 
It  is  considered  that  all  the  clothing  of  de- 
ceased was  in  the  house.  The  morning  of  the 
19th  he  left  the  house,  as  he  said,  to  secure 
a  lay-off.  Instead,  he* went  to  work  at  the 
south  end  of  the  north  bole,  shoveling  dirt 
Into  ttiat  part  of  the  excavation,  working 
rapidly.  At  that  time  there  was  some  dirt  in 
that  end  of  the  hole,  when  thwe  was  none 
the  day  before — the  exact  cohdlUon  which 
would  exist  if  he  had  thrown  the  body  into 
that  part  of  the  hole  ,  the  previous  night  and 
covered  it  with  dirt  He  objected  to  work- 
ing at  any  other  point,  giving  as  his  excuse 
that  he  expected  a  message.  When  the  south 
end  of  the  hole  was  filled,  or  dirt  to  the  d^th 
of  several  fCet  bad  be^  thrown  In,  he  stated 
for  the  first  time  that  bis  wife  had  left  him, 
and  that  he  wanted  to  go  home  and  see  about 
hla  children.  Afterwards  the  body  was  found 
In  Oie  end  of  the  hole  which  he  assisted  so 
vigorously  to  fill,  and,  when  filled  te  such  ex- 
tent as  would  prevent  discovery  of  the  body 
by  other  members  of  the  crew,  left  the  place 
without  saying  anything  about  the  message 
he  expected,  l^iese  acts,  in  connection  with 
his  objection  to  working  at  another  point, 
would  be  the  course  he  would  pursue  if  he 
had  murdered  his  wife  and  placed  the  body 
in  the  hole  the  night  befiffe^  and  covered  it 
with  dirt  sufficient  to  temporailly  bide  it 
trom  view.  He  had  possession  of  bis  wife's 
ring  she  wore  the  day  she  disappeared. 
When  he  dropped  it  at  the  home  of  Mrs. 
Olson,  he  appeared  c<»icemed  about  whether 
It  had  been  noticed.  When  arrested,  he  de- 
nied having  the  ^ng,  but  finally  produced  It, 
and  made  conflicting  statements  as  to  where 
he  fbund  It  The  body,  when  found,  was 
nude.  None  of  the  clothli^  of  deceased  was 
missing.  She  bad  been  strangled.  The  spots 
upon  the  sheet  were  blood  spots  of  a  char- 
acter which  wonld  ooze  from  the  throat  or 
nose  of  a  person  killed  by  straiopilation. 
These  facts  and  circumstances  clearly  point 
to  the  fact  that  some  time  after  deceased  ar- 
rived home  on  the  18th,  and  before  Mrs.  Olson 
arrived  at  the  house,  defendant  strangled  the 
deceased  and  carried,  or  in  some  way  con- 
veyed, her  body  to  the  hole  where  It  was  af- 
terwards found.   They  are  consistent  with 
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defendant's  guilt,  and  InconslBtent  with  any 
reasonable  hypothesis  of  hU  innocence,  and 
snfBdent  to  justify  the  Jury  In  determining 
that  be  was  gnllty  as  charged,  beyond  a 
reasonable  doubt,  although  no  eyewitness  saw 
the  crime  committed. 

On  behalf  of  the  defendant,  evidence  was 
Introduced  to  the  effect  that  Bessie  was  seen 
on  the  street  down  town  tbe  evening  of  the 
18th  between  0  and  10  o'clock,  and  that  de- 
fendant was  down  town  that  evening  from 
8:30  to  10:30,  and  was  looking  for  his  wife. 
Defendant  testified  that  he  was  down  town 
that  evening  trying  to  find  his  wife;  that  he 
thought  he  saw  her  near  a  picture  show; 
that  bis  wife  told  him  before  leaving  the 
house  that  she  was  going  to  tbe  Central 
Block  to  meet  her  mother;  that  he  went  there 
and  remained  about  half  an  hour;  that  he 
afterwards  visited  several  saloons,  naming 
them;  that  later  he  went  to  a  picture  show: 
that  be  traarded  a  car  about  midnight,  and 
reached  home  at  12:30;  that  his  wife  was  not 
there,  and  be  returned  to  the  street  car  line, 
thinking  she  might  be  on  the  last  car,  and 
came  back  to  tils  house ;  that  Mrs.  Olson  was 
there,  and,  on  looking  in  the  dresser,  be  found 
that  $75,  a  diamond  pin,  a  ring,  and  a  watch 
were  gone.  He  denied  that  the  sheets  in- 
troduced In  evidence  belonged  to  him. 

It  was  tbe  province  of  the  Jury  to  pass  on 
tbe  credibility  of  tbe  witnesses  who  made 
these  statements.  They  did  not  believe  them 
and  tbe  record  fully  supports  tills  conclusion. 

[2]  It  is  next  urged  that  the  instructions 
on  the  question  of  alibi  deprived  tbe  defend- 
ant of  the  application  of  tbe  rule  of  reason- 
able doubt.  The  instructions  on  this  subject 
must  be  considered  as  a  whole,  and,  when  so 
read,  it  is  clear  the  objection  la  not  tenable. 
Tbe  same  question  Was  raised  In  tbe  recent 
case  of  Foster  v.  People,  139  Fac.  10,  where, 
In  considering  Instructions  quite  slinllar,  it 
was  h^d  to  be  withont  merit 

[3]  In  support  of  the  motion  for  a  new 
trial,  the  defendant  presented  afSdavits  stat- 
ing that  one  of  the  Jurors  bad  expressed  an 
opinion  and  belief  that  the  defendant  was 
guilty,  prior  to  bis  examination  on  his  voir 
dire.  Tbe  questions  and  answers  of  the  Juror 
touching  bis  qnalifications  were  not  preserv- 
ed. Counsel  for  defendant  stated  in  his  af- 
fidavit that  tbe  Juror,  when  examined,  said 
be  had  not  formed  or  expressed  an  opinion 
regarding  the  case  or  the  guilt  or  innocence 
of  the  defendant.  On  tbe  part  of  the  people 
the  aflSdavits  of  ttie  district  attorney,  the 
juror,  and  other  Jarors  who  sat  with  him  In 
this  case,  were  submitted.  In  which  It  was 
stated,  in  substance,  that  the  Juror  said  h« 
had  formed  and  expressed  an  opinion  which 
would  require  evidence  to  remove,  but,  if  ac- 
cepted, he  would  disregard  hla  opinion  and 
try  tiie  case  upon  tbe  moita  and  tbe  Instmc- 
tloDS  of  tbe  court  Tb^  farther  stated  that 
counsel  for  plaintUf  passed  tbe  Juror  for 


cause.  XlYom  Uiew  statements  on  behalf  <rf 
the  prosecution  It  does  not  appear  the  Juror 
was  disqualified. 

Tbe  court  determined  the  question  at  is- 
sue in  faror  of  the  people.  The  affidavits  on 
their  bdialf  support  this  finding,  and  we 
will  not  disturb  It  on  review.  Smith  v. 
People,  39  Colo.  202,  88  Pac.  1072;  JobnsoD 
V.  People,  33  Colo.  224,  80  Pac.  133,  108  Am. 
St  Rep.  85. 

The  Judgment  of  the  district  court  is  af- 
firmed. 

Judgment  affirmed. 

MUSSER,  a     and  Bim  J.,  concur. 

(57  Colo.  <71> 
NICHOLS  V.  KATRBS.    (No.  8276.) 
(Supreme  Court  of  Colorado.    May  4,  1914J 

1.  ApPSAL  Ann  Error  (S  781*)  —  Review — 
Moot  Question— Settlement. 

Where  the  parties  tiave  formally  settled  i 
controversy  in  a  personal  injury  action,  the  ap- 
pellate court  cannot  grant  either  party  any 
relief,  and  the  wilt  of  error  will  be  dlamiesed. 

[Ed.  Note.— For  other  casea,  see  Appeal  and 
Error.  Cent  Dig.  H  63-80,  8122;  Dec  Difr  f 
781.*] 

2.  Attobnet  aho  CLnnr  (|  180*)— Idmr— D»> 
uissAi.  or  Appeal. 

The  appellate  court  will  not  determine  tbe 
question  of  whether  attorneys  are  entitled  to  a 
lien  until  the  trial  court  has  passed  cox  the  qu» 
tioo,  BO  that  where  plaintiff  and  defendant  have 
settled  the  case,  tbe  fact  that  plaintiff's  nttot- 
neys  claim  a  lien  ia  not  sufficient  to  prevent  a 
dismiasal  of  defendant's  writ  of  error. 

(Ed.  Note.— For  other  cases,  tee  Attorney  and 
Client,  Cent  Dig.  U  412-117;  Dec  Dig.  | 
190,*] 

En  Banc.  Error  to  District  Court  El 
Paso  County ;  J.  E.  Little.  Judge. 

Action  by  Steve  Katres  against  Charles 
Hersey  Nichols.  Judgment  for  plaintiff,  and 
defendant  brings  error.   Writ  dismissed. 

W.  E.  Clark,  of  Denver,  for  plaintiff  in  er- 
ror. Orr,  Robinett  &  Mason,  of  Colorado 
Springs,  for  defendant  in  error. 

OARRIGI7ES,  J.  Plalntlft  in  tbe  cobrt  be- 
low, Katres,  obtained  a  Judgment  against 
Nichols  In  the  sum  of  $4,250  damages  on  ac- 
count of  Injuries  sustained  from  being  run 
over  by  an  automobile.  Tbe  law  firm  of  Orr. 
Robinett  ft  Mason  were  plaintlflT's  attorneys, 
and  before  the  trial  filed  notice  of  a  claim 
for  attorneys'  lien  for  their  services  on  any 
Judgment  that  might  be  obtained.  Nidiols 
brings  tbe  case  here  on  error  and  asks  for  a 
supersedeas,  and  defendant  In  error  has  filed 
a  motion  to  dismiss  tbe  writ  and  proceeding 
for  the  reason  the  Judgment  sooght  to  be 
Buperseded  has  been  settled.'  Plaintiff  In 
error,  In  relating  the  motion  to  dismiss,  lias 
set  out  In  full  as  an  exhibit  the  contract  of 
settlement  and  release  he  made  with  Katres. 
This  Instmmoit  dated  February  19;  1914. 
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recites  In  substance  tbat  Eatres.  l>eing  de- 
siruns  of  termlnatlDg  the  litigation  and  se- 
cnrlng  an  adjustment  and  settlement  of  the 
case,  has.  In  considerattoD  of  $1,S26,  agreed 
upon  a  settlement  and  release  with  Nichols. 
It  states  that  ?2B0  of  this  money  has  been 
depwlted  with  the  Central  Savings  Bank  A 
Trust  Company  of  Denver  to  pay  Katres' 
doctor  and  hospital  bills ;  that  (525  has  been 
paid  to  blm  directly  In  money,  an^  prorldee 
that  the  remainln£  $750  Is  to  be  paid  to  Orr, 
Boblnett  &  Mason,  unless  they  can  be  s^ed 
with  for  less.  In  which  event,  whatever  is 
saved  ont  of  the  $750  shall  be  paid  to  Katres: 
that,  If  the  attorneys  who  filed  the  lien  re- 
ftne  to  accept  the  $7C0,  It  shall  be  paid  Into 
the  registry  of  the  court  The  agreement  re- 
cites: **I,  the  undersigned,  agree  to  and  do 
release  said  Charles  Hers^  Nichols  from  any 
and  all  claim  or  demand  which  I  now  have, 
or  which  I  may  hereafter  have,  and  whidi 
has  or  may  hereafter  accrue  to  me  because  of 
iojurles  recelTed  by  me  on  August  23,  1913. 
and  because  of  which  injuries  the  action 
her^n  first  above  rtated  was  instituted." 
Orr,  BiAinett  &  Bfason  refused  to  accept  the 
$7G0.  or  any  part  thereot 

[t]  rmere  is  nothing  fM  us  to  review  on 
account  of  the  setttemoit  It  la  no  longer  a 
ease  of  actual  controven^  InvolTlng  sub- 
stantia] rights  between  litigants,  and  pre- 
aoita  now  only  naoot  guestlons  of  law  In 
which  we  have  no  concern.  The  case  no  lon- 
ger ta  me  of  any  practical  Importance.  The 
parties  have  settled  it,  and  we  can  grant  nei- 
ther any  relief.  Floyd  t.  Coehran,  24  Colo. 
489,  02  Pac.  676;  Knowles  t.  Harrington,  45 
Colo.  346,  101  Pac.  403;  BUxoa  v.  National 
Co.,  47  Colo.  BB7, 108  Pac  SSO ;  Hawthorne  v. 
Hendrle,  SO  Colo.  346, 116  Pac  122;  Lane  v. 
lyon,  140  Pac.  197  (Jan.  term,  1914). 

[2]  The  only  question  remaining  over 
which  a  dispute  or  l^al  controvenr  might 
arise  Is  the  attorneys'  lien,  its  amount  and 
enforcement,  which  controversy  must  be  set- 
tled in  the  first  Instance  In  the  lower  court 
Nichols,  having  settled  the  case  with  Katres, 
cannot  now  prosecute  Uie  writ  of  error  for 
the  purpose  of  defeating  an  alleged  attor- 
neys' lien  which  is  aU  there  is  left  In  the  case. 

The  motion  to  dismiss  the  writ  of  error 
will  be  sustained. 

Writ  disndssed. 

aSI  Colo.  406) 

MITCHELL  v.  GBOWI^    (No.  7992.) 

(Supreme  Court  of  Colorado.    May  4,  1914.) 

1.  Fbadd  (S  64*)  —  Dauaoes  —  Qubotion  fob 

JUBT. 

Where  detendaat  fraudulently  exaggerated 
the  value  of  property  which  be  transferred  in 
eichange  for  plaintifFs  property,  the  price  at 
which  it  was  agreed  defendant's  property  should 
be  accepted  is  competent  evidence  of  its  value, 
if  it  bad  been  as  represented,  and  sufficient  to 
carry  the  case  to  the  jury  upon  tbat  question. 

[Ed.  Note.— For  other  caaeB,  see  Fraud,  Cent 
Dfe.  15  65H,  67-71 ;  Dec.  Dig.  S  64.*1 


2.  ExEcunoK  (I  438*)  — BoDT  Bxbotttion  — 

SUETieiENCT  of  VEBDICT. 

In  an  action  for  damages  for  fraudulent 
misrepresentationa  made  in  effectio^  an  ex- 
change of  property,  where  the  court  instructed 
that  in  event  of  a  verdict  for  plaintiR,  the  Jury, 
should  they  find  tbat  defendant  was  guilty  of 
either  fraud  or  willful  deceit,  should  so  sUte 
In  the  verdict,  a  verdict,  reciting  that  the  "de- 
fendant is  ruilty  of  fraud  and  vrillful  deceit/' 
warrants  a  oody  execution  under  Rev.  St  1908, 
ii  3024  and  8025,  providing  tbat  in  tort  action^ 
if  the  verdict  is  In  favor  of  the  plaintiff  and 
shall  state  defendant  was  guilty  of  fraud  or  will- 
ful deceit,  plaintiff  may  have  execution  against 
the  body  of  the  defendant  for  the  verdict,  when 
taken  in  coonectiou  with  the  entire  record,  shows 
tbat  the  jury  found  defendant  was  guilty  of 
fraud  in  toe  original  trantaction,  and  cannot  be 
construed  as  having  reference  to  the  defense 
of  the  suit 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  fg  1232-1286;  Dec.  Dig.  |  433.*] 

8.  Action  (f  27*)— Tobt  Actions— What  abb. 

An  action  to  recover  damages  for  false  and 
fraudulent  representations  made  in  effecting  an 
exchange  of  property  is  a  tort  action. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  iS  160-195 ;  Dec.  Dig.  {  27.*] 

Error  to  District  Court  El  Paso  County ; 
J.  W.  Sheafor,  Judge. 

Action  by  W.  H.  Crowl  against  W.  S.  Mitch- 
ell There  was  a  Judgment  for  plalntUf, 
and  defendant  brings  error.  Affirmed. 

Defendant  In  error  as  plaintiff,  broi^^t 
suit  against  plalntUf  in  error  to  recover  dam-- 
ages  on  the  ground  of  fraud  and  decdt  prac- 
ticed by  defendant  concerning  real  estate 
received  by  the  plaintiff  from  defendant  In 
exchange  for  property  belonging  to  the  plain- 
tiff. The  properties  Involved,  and  concern- 
ing which  the  false  representations  were 
charged  to  have  been  made,  are  mentioned  in 
the  record  as  the  Corona  Street  Property  in 
Colorado  Springs,  and  the  Holly  ranch  In 
Prowers  county.  The  '  evidence  established 
that  plaintiff  was  e  resident  of  CSierryvale. 
Kan.,  at  which  point  the  trade  was  made; 
that  he  bad  never  seen  the  properties  he 
received  In  exchange  for  his  property;  that 
he  had  previously  been  In  Colorado  Springs, 
at  which  time  defendant  showed  him  a  resi- 
drace  in  that  city  on  North  Nevada  avenue, 
and  represented  that  the  Corona  street  house 
was  as  good  as  the  North  Nevada  house,  and 
was  in  as  good  condition  as  tbat  property; 
that  defendant  represented  the  Corona  street 
property  was  worth-  ?6,500,  and  was  rented 
for  $45  per  month;  that  In  fact -it  was  only 
rented  for  $15  per  month ;  that  it  was  an  old 
house  which  had  been  moved,  was  very  much 
out  of  repair,  and  was  not  worth  to  exceed 
$3,000;  that  defendant  represented  It  was 
incumbered  by  a  deed  of  trust  for  the  sum 
of  $2,500,  drawing  interest  at  6  per  cent, 
when  in  fact  the  rate  of  Interest  was  7  per 
cent  With  respect  to  the  ranch,  the  testi- 
mony established  that  defendant  represented 
It  to  be  worth  $14,000 ;  tbat  from  one  year's 
crop  of  alfalfa  grown  thereon  he  had  re- 
ceived $23.15  per  acre  for  his  half,  when  in 
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fact  be  liftd  recdTecl  trat  little  over  $7  per 
acre;  that  In  fact  Ita  actual  value  was  from 
$8,000  to  $12,000;  that  defendant  represented 
ft  was  Incumbered  in  the  sum  of  $6,000, 
drawing  Interest  at  the  rate  of  6  per  cent 
when  In  fact  half  of  tiiat  amount  drew  8  per 
cent  It  appears  from  the  testtmony  that  the 
agreed  price  for  the  properties,  as  the  basis 
upon  which  the  trade  was  consummated,  was 
the  respective  sums  which  defraidant  repre- 
sented them  to  be  worth.  The  court  instruct- 
ed the  Jury  to  the  effect  that  If  they  found 
tor  the  platntlfl  he  would  be  entitled  to  recov- 
er the  difference  between  the  value  of  the 
property  as  It  actually  was  on  the  day  of  the 
exchange  and  what  Its  market  value  would 
have  been  on  that  day  If  It  had  been  as  repre- 
^nted  by  the  defendant.  The  court  also  in- 
structed the  Jury  that  If  they  returned  a  ver- 
dict for  plaintiff,  then  they  should  further  con- 
sider whether  or  not  the  defendant,  in  making 
the  representations  regarding  the  property  of 
which  plaintiCT  complained,  was  guilty  either 
of  fraud  or  willful  deceit,  and  that  If  they 
should  find  from  the  testimony  that  in  mak- 
ing sucb  representations  the  defendant  was 
guilty  of  either 'fraud  or  willful  deceit,  they 
should  so  state  in  their  verdict  The  Jury 
rendered  a  verdict  for  plalntlfl  in  the  sum  of 
$4,250,  and  also  stated  In  their  verdict  "We 
further  find  that  the  said  defendant  Is  also 
guilty  of  fraud  and  willful  deceit  in  the  mat- 
ter." On  this  verdict  Judgment  was  rendered 
in  favor  of  plaintlfr  for  tbe  damages  assess- 
ed, and  also  that  plaintiff  have  execution 
against  the  body  of  the  defendant,  under 
which  he  should  be  committed  to  the  county 
Jail  not  exceeding  six  months,  provided  the 
Judgment  was  not  paid.  The  defendant 
brings  the  case  here  for  review  on  error,  and 
the  foregoing  statement  Is  sufficient  to  pre- 
sent the  two  questions  urged  in  his  behalf: 
(1)  That  there  was  no  testimony  tending  to 
prove  what  the  properties  would  have  been 
worth  had  they  been  as  represented;  (Z) 
that  the  verdict  did  not  Justify  the  oourt  In 
rendering  a  body  Ju(Msiuent 

P.  M.  Klatler,  of  Colorado  Springs,  for 
plaintiff  In  error.  Chinn  &  Strlckler  and 
Vanatta  &  Dolph,  all  of  Colorado  Springs,  for 
defendant  in  error. 


GABBERT.  J.  (after  stating  the  facts  as 
above).  [1  ]  In  an  action  by  the  vendee  to  re- 
cover damages  based  upon  false  and  fraudu- 
lent representatloDS  reapectlDg  pn^rty  pur- 
chased, the  agreed  price  therefor  is  compe- 
tent hut  not  conduslre,  evidence  of  its  value 
if  It  had  been  as  represented  hy  the  vendor, 
and  is  8uffl<^ent  to  submit  the  case  to  a  jury 
upon  that  question.  Ix>ng  v.  Davis,  136  Iowa, 
734, 114  N.  W.  197;  Page  v.  Parker,  43  N.  H. 
363,  80  Am.  Dec.  172;  Houghton  v.  Carpen- 
ter, 40  Tt  688;  20  Cyc.  146 ;  14  A.  &  E.  Ency. 
188. 


[2,  3]  It  is  oi^ed  that  because  the  verdict 
relating  to  the  fraud  and  deceit  of  defendant 
was  in  tbe  present  tense,  it  la  impossible  to 
tell  what  tbe  Jury  had  In  mind  on  this  sob- 
Ject;  that  they  may  have  referred  to  Us 
conduct  In  defending  the  action  or  in  giving 
testimony,  or  in  bis  dealings  with  tbe  plain- 
tiff subsequent  to  tbe  trade.  In  other  words, 
the  ToxUct  did  not  contadn  that  statement 
which  th&  statute  requires  as  a  condition  pr^ 
cedent  to  vest  the  court  with  authority  to 
award  a  body  execution.  The  statute  (sec- 
tions 3024,  3025.  R.  S.  1908)  provides,  in  sub- 
stance, that  in  actions  founded  upon  tort  if 
tbe  verdict  is  in  Ulvot  of  plaintiff,  and  shall 
state  that  in  committing  the  tort  complained 
of,  the  defmdant  was  guilty  of  either  malice, 
fraud,  or  willful ,  deceit  the  plaintiff  may 
have  an  execution  against  the  body  of  the 
defendant  The  action  was  in  tort  Hie 
court  instructed  the  Jury  that  if  they  found 
for  plaintiff,  and  should  further  find  that  de- 
fendant was  guilty  of  either  fraud  or  wlUfnl 
deceit,  they  should  so  state  In  tbelr  verdict 
In  these  circumstances,  it  Is  clear  the  Jury 
meant  by  their  verdict  that  defendant  wa» 
guilty  of  fraud  and  willful  deceit  respectiag 
the  represaitations  of  which  plaintiff  com- 
plained, in  making  the  false  statements  be 
did  with  respect  to  tbe  property  which  plain- 
tiff received.  When  the  language  of  a  ver- 
dict In  connecti(m  with  the  record  conveys  the 
clear  Intention  of  the  Jury.  It  is  suffictent 

The  Judgment  of  tbe  district  court  is  af- 
firmed. 

Judgment  affirmed. 

MUSSER^  a  J.,  and  HIUU  concur. 


(57  Colo.  3S4) 

CITY  OF  COLORADO  SPRINGS  t.  STABK. 
(No.  7926.) 

(Supreme  Court  of  Colorado.    May  4,  1914.) 

1.  Eminent  Domain  (S  Utt*)— CouPEnsATioir 
— Change  in  Stbeet. 

A  city  is  not  liable  in  damages  to  an  abut* 
ting  owner  for  injuries  resulting  from  reasonable 
and  ordinary  or  usual  change  of  the  street  made 
in  a  careful  and  ikillful  manner,  for  the  benefit 
of  tbe  public. 

[Ed.  Note.— For  other  cases,  see  Eminent  Dfr- 
main,  Gent  Dig.     269,  270 ;  Dec.  Dig.  S  lOL*] 

2.  Eminent  Domain  (8  106*)— GoiiPBNSATioa 

—  EXTBAOBDINARY    USE    OF    SXBEET  — COK- 

8TBUCII0N  or  SVBWAT. 

Authorizing  a  railroad  company  to  build  a 
subway  at  the  croseing  of  two  atreeta  to  avoid 
congestion  of  traffic,  whereby  the  grade  is 
changed,  and  ingress  and  egr^B  to  contiguoua 
lots  Is  impeded,  is  an  extraordinary  use  of  tbe 
street  for  tbe  benefit  of  the  public,  for  which 
the  city  is  liable  under  Const,  art.  2,  {  15.  aad 
this  though  the  railroad  company  does  the  work. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  SI  282-^289;  Dec.  Dig.  1 106.*] 

Error  to  District  Court,  El  ^so  County: 
James  Owen,  Judge. 

Action  by  E.  R.  Starfc  against  the  City  of 
Colorado  Springs.  From  a  Judgment  for 
plaintiff,  defendant  brings  error.  Affirmed. 
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C.  L.  McKesson,  Henry  C.  Hall,  City  Atty., 
and  J.  L.  Bennett.  Asst.  City  Atty.,  for  plain- 
tiff In  error.  Clarence  M.  Hawkins  and 
John  R.  Smith,  for  defendant  in  error. 

BAILEX,  J.  On  Febmary  15th,  1912.  E. 
R.  Stark,  def^dant  in  error,  filed  an  amend- 
ed complaint  in  the  district  coart  of  Bl  Paso 
coauty,  against  the  City  of  Colorado  Springs, 
plaintiff  In  error,  ailing  damages  to  his 
property  abutting  on  Pike's  Peak  Avenue  in 
that  city,  caused  by  the  construction  of  a 
subway  In  6uch  arraue,  under  the  tracks  of 
the  Atchison,  Topeka  ft  Santa  P6  Railway 
Company,  hereinafter  called  tlie  company. 
The  fiiets  are  undisputed.  Pike's  Peak  Ato- 
nue  Is  one  of  the  main  thoroughfares  of  the 
aty  of  Colorado  Sprhigs,  eztoidlng  from  the 
business  district  east  to  the  corporate  limits, 
and  was  orossed  by  the  tracks  of  the  com- 
pany at  the  time  its  road  was  constructed 
througSi  the  city.  The' crossing  is  near  the 
Gonqiany's  passenger  depot,  wbldk  Is  situated 
approximately  200  feet  sontii  thereof  and  on 
the  vest  side  of  tiie  right  of  way;  Because 
of  increased  business  of  the  company  and  the 
nearness  of  its  depot  to  tb»  crossing.  Pike's 
Peak  Avenue,  which  is  crossed  by  the  rail- 
road there  at  grade,  was  at  that  point  dosed 
to  traffic  a  large  i«rt  of  the  time.  In-  the 
itpring  of  1009  the  city  passed  an  ordhianee 
providing  for  the  vacation  of  a  portion  of 
Pike's  Peak  Avenue  and  another  street  and 
authorizing  the  company  to  constmct  a  sob- 
way  at  the  crossing.  Tbe  property  Involved 
consists  of  three  contiguous  lots  on  the  north 
side  of  Pike's  Peak  Avenue,  north  of  the 
subway,  adjacent  to  the  company's  right  of 
way  and  on  the  west  side  thereof.  The  8ut>- 
way.  as  constructed  by  the  company  under 
and  by  virtue  of  the  ordinance,  was  60  feet 
wide.  In  the  center  ot  Pike's  Peak  Avenue, 
beginning  at  a  point  260  feet  west  of  the 
west  line  of  Its  right  of  way,  passing  under 
the  tracks  with  a  clearance  of  about  12  feet 
and  having  a  grade  of  approximately  eight  per 
cent  This  left  portions  of  the  street  about 
45  feet  wide  on  each  side  of  the  excavation, 
wblcb  were  graded  and  paved  at  from  three 
to  four  and  one-half  feet  higher  than  the  es- 
tablished grade  along  the  south  line  of  the 
lots,  that  is,  graded  practically  on  a  level 
from  where  the  subway  b^lns  to  dip  to  the 
railroad  tracks.  A  bridge  38  feet  wide  was 
constmcted  over  the  east  end  of  the  subway, 
next  to  the  west  side  of  and  parallel  with 
the  tracks,  also  a  cement  wall  75  feet  long 
and  6  feet  high,  extending  north  from  the 
Inner  side  of  the  bridge,  along  the  right  of 
way  and  nearly  paralleling  the  east  side  of 
plaintiff's  property,  and  across  the  sidewalk 
running  east  and  west  in  front  thereof,  on 
Pike's  Peak  Avenue.  Thus  the  lots  were 
about  four  feet  lower  than  the  newly  estab- 
lished street  grade,  and  from  two  to  twelve 
feet  higher  than  the  subway  grade.  Free 
and  easy  access  to  them  from  one  side,  by 


the  sidewalk  which  had  theretofore  extended 
east  across  the  tracks,  was  made  Impossible, 
and  Ingress  and  egress  were  substantially 
impeded.  For  Uie  damage  thus  occasioned 
plaintiff  sued  the  city. 

The  <dty  demurred  to  the  complaint  gener- 
ally, and  specifically  for  the  reason  that  the 
company  was  a  necemary  party.  The  demur- 
rer was  overruled,  and  the  defendant  relies 
for  a  defense  on  the  ground  that  the  com- 
pany alone  Is  liable.  At  the  close  of  plain- 
tiff's evidence  the  city  moved  for  nonsuit, 
because  the  evidence  was  Insnfflctent  to  sus- 
tain a  verdict  against  the  defendant;  for 
the  further  reason  that  the  city  did,  or  omit- 
ted to  do,  no  act  for  which  It  was  liable  to 
the  plaintiff ;  and  that  ttie  evidence  showed 
that  the  «)mpany  alone  was  liable  for  the 
damage  whidi  plaintiff  had  sustained,  ^s 
motion  was  overruled  and  exceptions  reserv- 
ed. The  jury  returned  a,  verdict  tor  plain- 
tiff for  f4,000.  A  motion  tor  a  new  trial  was 
overruled.  Judgment  was  entered  upon  the 
verdict,  to  review  whldi  the  defendant  brings 
the  case  hera 

Counsel  agree  that  a  sh^^Ie  question  is  pro- 
seized  for  determination.  Is  the  dty  liable 
to  the  defendant  in  error  for  injury  to  his 
property  resulting  from  the  construction  of 
the  subway  of  Pike's  Peak  Avenue  by  the 
company? 

[1,  t]  Section  15  of  article  2  of  the  consti- 
tution provides  that  "private  property  shall 
□ot  be  taken  or  damaged.  Cor  public  or  private 
use.  without  Just  oonqmisation."  All  of  our 
•dedsiona  involving  a  construction  of  this  pro- 
vision in  the  class  of  cases  under  considera- 
tion are  in  harmony.  The  difficulty  arises  in 
fixing  liability  in  Individual  cases.  The  facts 
disclosed  are  closely  analagous  to  those  in 
Pueblo  V.  Strait,  20  Colo.  IS.  S6  Pac.  769,  24 
L.  R.  A.  392,  46  AnL  St  Rep.  273.  The  only 
ground  upon  which  counsel  for  plaintiff  in 
error  challei^  that  autiiority  Is  that  the 
Question  of  liability  of  the  company  was  not 
there  raised.  It  la  not  apparent  bow  that 
can  materially  affect  the  rule  as  to  the  city's 
llablli^.  The  general  prlndples  announced 
In  that  dedsion  have  been  approved  and  fol- 
lowed. Denver  V.  Bonesteel.  30  Colo.  109,  69 
Pae.  595;  Shutt  Inv.  Co.  v.  Pueblo,  U  Colo. 
App.  439.  54  Pac  644;  Lelper  v.  Denver,  36 
Colo.  110,  36  Pac.  849,  7  L.  R.  A.  (N.  S.)  108, 
118  Am.  St  Rep.  101,  10  Ann.  Cas.  847:  Har- 
rison V.  Tramway  Company,  54  Colo.  593,  131 
Pac.  409,  44  L.  R.  A.  (N.  S.)  1164.  The  rule 
Is  stated  in  the  Strait  case,  dting  Denver  v. 
Bayer,  7  Colo.  113,  2  Pac.  0,  and  other  author- 
ities, to  the  effect  that  for  an  Injury  resulting 
from  reasonable  or  ordinary  change  and  im- 
provement of  a  street  for  the  benefit  of  the 
public,  if  made  in  a  careful  and  skillful  man- 
ner, no  recovery  can  be  bad  by  tlie  Injured 
property  owner;  but  that  such  rule  does  not 
apply  where  the  municipal  authorities  have 
made  an  unusual  change  In  the  street  or  put 
it,  or  allowed  It  to  be  put,  to  an  extraordl- 
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nary  or  nnaTitldpated  use.  It  was  beld  In 
that  case  tbat  the  building  of  a  viaduct  in 
a  street  by  tbe  city,  whereby  Ingress  and 
egress  to  abattlng  properly  was  adversely 
affected,  Is  such  an  extraordinary  use  of  the 
street  as  could  not  have  been  anticipated  at 
the  time  of  dedication,  and  tbat  the  abutting 
property  owner  could  recover  for  Injury  to 
his  property  on  that  account.  This  rule  is 
equally  applicable  to  subways,  and  the  facts 
disclosed  by  this  record  clearly  bring  tbe 
case  within  the  announced  rule.  The  subway 
was,  and  could  only  have  been,  constructed 
upon  the  authority  of  the  city;  It  was  an 
improvement  primarily  for  the  beneQt  of  the 
public,  and  since  it  was  not  ah  ordinary  and 
usual  use  of  the  street  the  city  Is  liable  for 
damages  occasioned  by  its  construction. 
Such  liability,  under  the  facts  disclosed  by 
this  record,  has  been  affirmatively  declared 
again  and  again  In  tbls  jurisdiction,  and  the 
Judgment  before  na  must  therefore  be  affirm- 
ed. The  municipality  cannot  shift  or  evade 
liability  by  procuring  or  permitting  another 
to  do  the  work.  Whether  the  company  is  also 
liable  is  a  matter  of  no  concern  here.  Cases 
from  other  Jurisdictions,  under  different  con- 
stitutional, statutory  and  charter  provi^ons 
have  no  application. 

To  support  the  contention  tbat  tbe  dty  is 
not  liable,  counsel  rely  upon  City  of  Denver 
V.  Bayer,  supra,  followed  tn  Idaho  Springs  v. 
Woodward,  10  Cola  101,  U  Pa&  49,  and 
Idaho  Springs  t.  Fllteao,  10  Colo.  IGS,  14  Paa 
48;  Sorenaen  t.  Town  of  Greeley,  10  Colo. 
360,  15  Pac.  803;  Denver  &  B.  O.  By.  Co.  t.- 
Boome,  11  Colo.  60,  10  Pae.  83a  A  careful 
examlnatttm  of  these  cases  discloses  that, 
contrary  to  those  on  which  this  decision  Is 
based,  the  Injafles  for  which  recovery  was 
■ought  grew  out  of  damage  to  private  proper^ 
ty  for  private  benefit  The  distinction  Is  not 
ed  and  emphasized  in  the  Bayer  case  In  the 
tbllowlng  language: 

"But  tbe  conatmctlon  of  an  ordinary  rail' 
road  Is  not,  as  we  have  found,  an  Improve- 
ment of  tl»  street  tor  the  convenience  and 
benefit  of  the  local  public;  it  is  a  private 
enterprise,  (or  private  profit" 

These  deddon^  are  based  upon  the  broad 
and  equitable  principle  that  those  who  reap 
the  benefits  of  improvements  must  bear  the 
burden  of  compensating  for  any  loss  occa- 
sioned Id  securing  them.  They  depend  upon 
the  proportion  that  where  tbe  use  Inures 
primarily  to  the  profit  and  advantage  of 
Individuals,  or  to  private  or  quasi  public 
corporations,  just  compensation  for  Injury 
thereby  occasioned  must  be  made  to  tbe 
abutting  property  owner  by  those  so  ben- 
efited. In  the  case  at  bar  the  improvement 
was  in  the  broadest  sense  of  a  public  char^ 
Bcter,  which  could  not  have  been  reason- 
ably anticipated;  it  was  primarily  for  the 
safety,  benefit  and  convenleQce  of  tbe  public, 
and  the  dty  is  in  the  first  instancy  under 


tbe  well-settled  rule  In  Uils  JurlsdictioQ, 
clearly  and  unquestionably  liable  for  damage 
to  private  property  occasioned  by  its  con- 
struction, on  the  highly  equitable  and  whole- 
some principle  that  since  the  beneQt  is  gener- 
al the  cost  incurred  to  obtain  it  should  be 
generally  distributed.  This  doctrine  is  perti- 
nently stated  in  Pueblo  v.  Strait,  supra,  20 
Colo,  at  page  21,  36  Pac.  at  page  792,  24  U 
R.  A.  392,  46  Am.  St  Rep.  273,  as  follows: 

"Tbe  rule  Is  certainly  more  reasonable  and 
Just  which  requires  compensation  to  be  made 
by  the  municipality  out  of  the  common  fund, 
for  an  injury  occasioned  by  an  improvement 
for  the  public  convenience,  than  to  require 
the  individual  to  suffer  the  entire  loss." 

In  Harrison  v.  Tramway  Company,  supra, 
54  Colo,  at  page  693, 131  Pac.  at  page  411,  44 
L.  R.  A.  (N.  S.)  1164,  the  general  rule  of  Ua- 
blUty  or  non-liability  of  munldiultties  to 
abutting  property  owners  for  changes  and  im- 
provements made  in  streets  is  succinctly  and 
lucidly  stated  in  this  language: 

"Moreover,  It  is  certain  from  our  decisions 
that  a  municipality  in  this  state  may  use  or 
authorize  Its  streets  to  be  used  for  all  ordt- 
nary  and  necessary  uses  to  which  dty  streets 
are  usually  snbjeded,  and  to  such  further 
local  uses  and  means  of  conveyance  as  the 
law-making  power  may  have  authorized  for 
the  streets  and  thoroughfares  of  the  entire 
city,  and  that  incidental  injuries  arising  from 
a  careful  exerdse  of  those  rights  are  dam- 
num absque  Injuria,  but  as  to  extraordinary 
or  unusual  uses  or  unreasonable  changes  la 
tbe  street,  no  such  Immnnitjr  ezlsta." 

Judgment  affirmed. 

QABBBBT  and  WHFm,  33^  cmcnxb 

(57  Colo.  «S) 

sTRATrorrs  estate  v.  finneett. 

(No.  7999.) 

(Supreme  Court  of  Colorado.    Slay  4,  1914J 

cxbcutobs  aud  administrators  (}  256*>— 
Claihs  against  Estatb  —  Apfbai^Haku- 

LESS  EBBOB. 

Though  tbe  statute  prohibits  an  ezecutioo 
to  isaue  upon  a  judgment  rendered  on  a  claim 
against  an  estate,  a  jadgmest  will  not  be  re- 
vereed  because  It  authorized  tb«  issuance  of  exr 
ecntion,  but  will  be  ammded  on  appeal  by  strib' 
ing  out  tbe  provision  awardiiur  execution. 

[Ed.  Note.— For  other  cases,  see  Executors  and 
Admiolstratora,  Cent  Dig.  SS  SSOr^SO,  800-863* 
910-919;  Dec  Dig.  {  256.*] 

En  Banc.  Error  to  District  Cour^  El  Past 
County;  J,  W.  Sheafor,  Judge. 

Proceeding  by  Michael  Flnnerty  against  the 
Estate  of  Winfleld  Scott  Stratton.  deceased. 
Judgment  for  plalntllf,  and  defendant  brings 
error.  Affirmed. 

Chlnn  ft  Strickler,  of  Colorado  Springs,  for 
plaintiff  In  error.  Schuyler  &  Schuyler,  Ed- 
ward C  Stlmson.  Julius  C.  Oonter,  and 
Henry  B.  Lutz,  All  of  Denver  (Page  M.  Brere- 
ton,  of  Denver,  of  counsel),  for  defendant 
in  error. 
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GABBGBT.  Jf.  .  Flnnerty  filed  a  cialm  In 
tbe  county  court  of  El  Paso  county  against 
tlie  estate  of  W.  S.  Stratton.  deceased,  in  the 
euui  of  $^{2,000,  for  services  rendered  as  a 
broker  In  negotlatlns  a  sale  of  notes  secured 
by  mortgages  held  by  and  belonging  to  Strat- 
ton on  the  Brown  Palace  Hotel  and  other 
property  in  the  city  of  Daiver  and  the  de- 
cree forecloeins  these  mortgages.  A  Jury  in 
the  county  court  returned  a  verdict  for  the 
estate.  From  a  Judgment  acconfingly,  the 
claimant  appealed  to  the  district  court,  where 
trial  was  had  with  the  same  result  Claim- 
ant then  brought  the  case  here  for  review 
on  error,  and  tbe  judgment  was  reversed,  and 
the  caose  remanded  for  a  new  triaL  Fin- 
nerty  t.  Stratton.  03  Cola  17,  128  Pac.  667. 
Tbe  retrial  resulted  in  a  verdict  and  Judg- 
ment for  claimant  In  the  sum  ot  (6,550,  and 
the  estate  has  brought  the  case  here  for  re- 
Tlew  on  error. 

The  Judgment  rendered  concluded  by  an- 
ttiorlalng  the  Issuance  of  an  execution.  The 
statute  Inhibits  an  execution  to  Issue  upon 
a  Judgment  rendered  on  a  claim  filed  against 
an  estate,  but  the  violation  of  this  Inhibition 
does  not  justify  the  reveisal  ot  the  Judgment 
Counsel  for  plaintiff  In  error  concede  that  the 
attention  of  the  trial  court  was  not  called  to 
this  BMtter,  and  we  shall  therefore  amend 
tbe  Judgment  by  striking  the  part  awarding 
the  execution. 

It  appears  to  us  the  other  errors  assigned 
are  clearly  without  merit,  or  were  considered 
and  determined  advme  to  the  contention  on 
behalf  of  tbe  estate  when  the  case  was  here 
befbre  We  are  sftttsfled  from  tbe  record,  as 
«  whole,  tliat  claimant  la  cntltled  to  the  mm 
•warded  by  the  jnry,  and,  evflii  U  tbe  record 
Is  not  fiiee  from  error.  It  Is  manlfaat  the  es- 
tate was  not  thereto  prejudiced,  and  that  to 
further  litigate  could  not  posidbly  result  In 
a  Judgment  more  tannaUe  to  the  estate  than 
the  one  rendered. 

The  Judgment  of  the  district  ooor^  as 
■mended,  is  afflrmed. 

Judgmont  ainrmed. 

MUS8BB,      not  partldpatlns. 


m  Colo.  206) 

THIPP8  et  aL  T.  CITY  AND  COUNTY  OF 

DENYER.    (No.  6936.) 
(Supreme  Court  of  Colorado.    May  4,  1914.) 

1,  UuniCIPAI,  COBPORATIONS  (t  WW*)— PUB- 
LIC I UPROVBMENTS— Special  Asskssments— 
Rkvisiom  bt  Coubt. 

Rev.  St  1908,  i  6593.  provides  that  whea 
the  commissioners  authorised  to  apportion  as- 
SMsmcnts  upon  property  benefited  by  s  poblic 
Improvement  have  msde  sacb  asseagmeots,  they 
shall  make  return  tberraf  in  writing  to  tbe 
courL  Section  6694  provides  that  any  iterson 
Interested  may  file  objections  to  the  report 
Section  6595  provides,  upon  demand,  for  jury 
trials,  etc.  Section  6596  that  the  tnal  shaU 
be  conducted  as  other  civil  actions,  etc  Sec- 
tion 6597  tbst  tbe  court  may,  at  any  time  be- 
fore final  judgment  for  i^od  cause  iriiown, 


change,  annul,  or  confirm  the  report  of  the  com 
missioners,  or  may  order  a  new  appraisemeDt 
and  assessment.  Held,  that  these  eectlouB  should 
be  construed  together  and  eifect  given  to  all,  and 
hence  upon  objections  being  fifed  to  a  report 
raising  the  questions  as  to  the  lands  benefited 
and  the  amount  of  tbe  assessments,  tbe  court 
has  tbe  right,  and  It  is  Us  duty,  there  being  no 
demand  for  a  jury,  to  pass  upon  sucb  objec- 
tions, and  may  alter  or  annul  such  assessment 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporation^  Cent  Dig.  |  1177  •  Dec  Dig.  I 
506.*] 

2.  Mt71fICIPAL  CORPOBAnoifS  (I  600*)^PuB- 

uo  IifFKOVKUXNTe— Spbcial  Assbssucntb— 

Bbvibiok  bt  Coubt. 

Rev.  St.  1908,  |  6592.  provides  that,  in  the 
opening  of  an  alley,  the  benefits  shall  be  paid 
by  the  owners  of  tbe  property  in  the  block 
abutting  on  tbe  proposed  alley.  Commissioners 
appointed  to  assess  such  benefits  did  nut  assess 
tbe  four  corner  lots.  Meld,  that  as  the  com- 
missioners acted  under  a  misappreoenrion  of  the 
law.  the  court  coukl  modil^  tnair  report  so  as 
to  assess  such  lots. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Cojsqrations.  Cent  Dig.  i  1177;  Dec  Dig.  | 
fl06.*1 

3.  Municipal  Cobpobations  (8  501»)— Pdb- 
uo  IicPBOvEMBNTe— Special  Assessicbnts— 

BBVIcaON  BT  CODBI. 

Tbe  commissioners  appointed  to  assess  ben* 
efits  for  tbe  opening  of  an  alley  did  not  assess 
the  outride  corner  lots  of  the  block,  but  assessed 
all  tbe  benefits  to  tbe  inside  owners.  Such  in- 
side owners  filed  objections  to  tbe  report  Held, 
that  though  the  owners  of  the  corner  lots  filed 
no  objections  to  tbe  report,  tbe  court  bad  Juris- 
diction to  consider  tbe  assessments  as  to  such 
tots,  as  tbe  objections  Bled  by  the  inside  owners 
went  to  the  whole  report. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  %  11T8;  Dec  Dig.  | 

4.  MUmOIPAL  COBPOBATIOMS  <|  4tt«*)— PUB- 

uo  iMPBOVBUBitTs— Special  Assessments- 
Apportion  ue.nt  OF  Benefits. 

Rev.  St  1008,  i  6682,  providing  that,  in 
the  opening  of  an  alley,  the  benefits  shall  be  paid 
by  tbe  owners  of  tbe  property  abutting  tbe  pro- 
posed alley,  is  not  unconstitutional  as  impos- 
ing assessments  out  of  proportion  to  tbe  possi- 
ble benefits,  since  under  tbe  statute,  the  assess- 
ments must  be  apportioned  among  the  svreral 
owners  in  tbe  ratio  that  each  Is  specially  bene- 
fited. 

[Ed.  Note^For  other  case^  see  Munidpa) 
CorporaticNDS,  Cent  Dig.  I  1100;  Dec.  IMg.  f 
466.*] 

6.  MomciPAL  CoBPOBATioits  a  466*>— POB- 

LIO  lHPBOVBUBnTS--SPBCIAL  ASSBSSHBNTB. 
While  under  Uev.  St  1908,  i  6592  provid- 
ing that  in  the  opening  of  an  alley,  the  bene- 
fits shall  be  paid  by  tbe  owners  of  the  property 
abutting  on  sucb  slley,  and  each  lot  should  be 
assessed,  they  should  not  be  all  assessed  equal- 
ly, but  according  to  the  special  benefits  re- 
«lTed. 

[Eld.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  1  1109;  Dec  Dw.  | 
466.*] 

En  Banc.  Appeal  from  District  Court,  City 
and  County  of  Denver;  Greeley  W.  Whit- 
ford,  Judge. 

Proceedings  by  the  City  and  County  of 
Denver  to  condemn  land  for  a  proposed  al- 
ley. From  an  order  of  the  court  sustaining 
certain  ezccptloDs  to  tbe  report  of  the  com- 
missioners, Maria  A.  Phlpps  and  others  ap- 
peaL  Reversed. 
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Edward  L.  Shannon  and  Robert  Given, 
both  of  Denver,  for  appellants.  I.  N.  Ste- 
vens, J.  A.  Marsh,  O.  A.  Luxford,  and  A.  T. 
Monson,  all  of  Denver,  for  appellee. 

HILL,  3.  This  action  was  by  the  city  and 
i-onnty  of  Denver  to  acqolre,  by  right  of  em- 
inent domain,  a  tract  of  land  for  an  alley 
16  feet  In  width  off  of  the  rear  ends  of  the 
two  rows  of  lots  situate  between  Broadway 
and  Lincoln  streets  and  Tenth  and  Eleventh 
av^ues,  in  the  city  and  county  of  Denver; 
also,  to  have  the  special  beneQts  assessed  to 
the  abutting  owners,  etc.  The  appellant 
Phlpps  owns  the  corner  at  Eleventh  and 
Lincoln,  being  43  feet  facing  on  Lincoln,  and 
133  feet  along  Eleventh  avenoe.  The  appel- 
lant Dean  owns  the  corner  at  Eleventh  and' 
Broadway,  being  43  feet  facing  on  Broad- 
way, and  133  feet  along  Eleventh  avenue. 
The  appellant  HInkley  owns  the  corner  at 
Tenth  and  Lincoln,  being  110  feet  facing  on 
Lincoln,  by  133  feet  deep  along  Tenth  ave- 
nue. The  commission  appointed  for  the  pur- 
pose assessed  the  damages  for  each  tract 
taken  at  a  specified  sum.  It  found  that  no 
damage  would  result  to  any  remaining  prop- 
erty by  reason  of  the  taking.  It  also  found  i 
that  certain  land  In  the  block  would  be  spe- 
cially benefited  by  the  opening  of  the  alley, 
and  assessed  against  these  owners  the  total 
amount  of  the  damages  awarded  by  reason 
of  the  taking.  The  assessments  as  benefits 
were  against  the  owners  of  all  the  land 
I'emalning  In  the  block  abutting  on  the  pro- 
posed alley,  except  that  portion  of  each  cor- 
ner 43  feet  wide  facing  on  the  proposed  al- 
ley. There  was  no  assessment  by  the  com- 
mission as  benefits  against  any  of  the  four 
comers  of  this  depth.  Certain  landowners 
filed  objections  to  this  report,  prot^lng 
against  the  benefits  assessed  against  them, 
to  the  amount  awarded  for  the  land  taken, 
apd  to  the  report  as  a  whole,  alleging  that 
the  awards  for  the  land  to  be  taken  and  the 
benefits  bad  not  been  calculated  upon  ac- 
tual value  and  benefits,  but  bad  been  math- 
ematically adjusted  so  that  those  allied  to 
have  been  more  damaged  than  benefited  must 
be  paid  by  those  alleged  to  have  been  more 
benefited  than  damaged,  and  that  it  appears 
from  the  report  that  the  object  sought  to 
be  consummated  was  to  compel  certain  land- 
owners owning  the  inside  portion  of  the 
block  to  pay  the  owners  of  the  outside  por- 
tions any  excess  in  value  over  benefits  which 
the  commission  concluded  to  allow.  Default 
was  entered  against  certain  respondent  land- 
owners who  failed  to  appear.  Thereafter  the 
court  heard  evidence  pertaining  to  the  objec- 
tlona,  sustained  some,  rejected  some,  made 
certain  findings  of  fact,  and  amended  the  re- 
port of  the  commission  by  decreasing  the  as- 
sessment of  benefits  against  the  inside  lots, 
and  assessed  as  special  benefits  against  the 
corners  owned  by  Dean,  Phlpps.  and  HInk- 
ley the  same  amount  per  lineal  foot  facing 


)  on  the  alley  as  against  th^  other  abutting 
I  owners  In  the  block.  This  made  the  tspetSU 
•  benefito  to  each  tract  the  same  amount  as 
the  damages  for  the  portion  takra.  Decree 
I  was  ottered  accordingly,  from  which  these 
1  appellants  have  appealed, 
i  Nomeroos  enon  are  assigned;  many  need 
,  not  he  considered,  as  they  pertain  to  the 
I  lands  of  o\nien  who  are  not  complaining, 
I  and  whidi  alleged  errors  in  no  manner  af- 
fect the  rights  of  these  dalmants. 

It  Is  claimed  that  the  court  is  not  clothed 
with  authority  to  hear  and  determine  tbe 
issues  raised  by  the  objectors  pertaining  to 
the  amomit  of  damages  awarded  or  benefits 
assessed;  that  such  questions  must  be  deter- 
mined by  the  commladon,  or,  if  desired,  by 
objectors,  by  a  Jury.  Tbe  first  portion  of 
this  contention  is  not  before  us.  The  record 
discloses  that  the  damages  for  the  land  tak- 
en were  fixed  by  the  commission;  that  no  ob- 
jections were  made  thereto,  and  that  this 
portion  of  the  report  was  approved  by  tbe 
court  The  commission  also  found  and  re- 
ported that  no  damage  would  result  to  any 
remaining  property  by  reason  of  the  tak- 
ing. There  was  no  objection  to  this  finding, 
which  was  likewise  approved.  Section  15  of 
article  2  of  our  Constitution  provides:  "That 
private  property  shall  not  be  taken  or  damag- 
ed, for  public  or  private  use,  without  joat 
compensation.  Such  compensation  shall  be 
ascertained  by  a  board  of  commissioners,  of 
not  less  than  three  freeholders,  or  by  a  jory, 
when  required  by  the  owner  of  the  property, 
in  such  manner  as  may  be  prescribed  by 
law."  In  Tripp  v.  Overoefcer,  7  Colo.  72,  1 
Pac.  685,  It  was  held  that  this  requirement 
of  the  Constitution  Is  imperative.  We  have 
no  criticism  to  offer  pertaining  to  this  hold- 
ing. It  is  sufildent  to  call  attention  that 
both  of  these  facts  were  determined  by  a 
conunission;  that  no  objections  were  made 
thereto,  and  that  their  action  in  this  respect 
was  approved  by  the  court 

It  is  next  claimed  that  section  6592,  Re- 
vised Statutes  1008,  violates  section  15,  ar- 
ticle 2,  of  tbe  Constitution.  It  is  urged  that 
because  tbe  assessment  of  benefits  author- 
ized by  this  section  are  fixed  at  a  similar 
amount  as  the  damages  assessed  for  tbe  land 
taken,  the  appellants  receive  nothing  for 
the  land  taken.  While  It  la  true  that  tbia 
section  fixes  tbe  territory  which  Is  to  be  held 
as  being  specially  benefited  by  the  opening  of 
an  alley,  and  provides  that  the  coat  of  the 
improvement  shall  be  assessed  to  the  own- 
ers thereof,  for  reasons  hereafter  stated.  It 
does  not  necessarily  follow  that  the  benefits 
to  each  owner  are  to  be  fixed  at  a  similar 
amoiuit  as  the  damages  assessed  for  the 
land  taken;  that  depends  upon  whether  tbey 
are  tbe  same  wfa°>i  they  are  both  fixed  la 
the  manner  provided  by  law.  This  quffiUon 
of  an  Improvement  district  was  under  con- 
sideration in  Alexander  v.  Denver,  51  Colo. 
140,  lia  Pac.  342.   it  was  decided  adversriy 
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to  appellants'  contention.  For  the  reasons 
in  the  opinion  stated,  It  Is  unnecessary  to 
reiterate  them  here. 

[1]  It  is  conceded  that  the  assessments  of 
Itenefits  against  the  remainder  of  the  lands 
of  the  appellants  occasioned  by  the  open- 
ing of  the  alley  was  by  the  court,  and  that 
in  this  respect  the  conrt  enlarged  the  dis- 
trict which  the  commission  found  would  be 
benefited.  The  right  of  the  court  to  do  eith- 
er is  challenged.  The  case  of  Jones  v.  Town 
of  Lake  View,  151  III.  863,  38  N.  E.  688,  and 
other  Illinois  cases  are  relied  upon  to  support 
this  contention.  This  case  holds  that  the  sub- 
ject of  what  land  should  or  should  not  be  as- 
sessed benefits  Is  not  a  question  for  a  Jury; 
but,  in  commeotlng  upon  this  question,  at 
page  6S1  of  151  111.,  at  page  693  of  38  N.  E., 
the  court  Bald:  "It  is  unavoidable,  under 
the  system  prescribed  by  the  Legislature, 
that  a  very  large  discreUon  is  committed  to 
the  commissioners  authorized  to  apportion  the 
assessment  upon  the  the  property  benefited. 
This  discretional?  power  they  exerclae  in 
determining,  not  only  what  the  toi^ts  to 
the  prc^rty  affected  are,  but  also  in  deter- 
mining what  property  Is  benefited  by  the 
proposed  local  ImproTement  The  exerdse  of 
the  power  to  determine  what  property  ^11, 
or  diall  not,  he  included  in  the  aasesunent  is 
not  made  the  subject  of  review  by  trial  by 
Jury-  The  court  may  undoubtedly  supervise, 
upon  proper  objection,  the  ezerdae  of  the 
power  by  the  commissioners,  and,  indeed,  as 
we  have  already  seen  (section  33,  art  9,  c. 
24,  R.  S.),  the  court  la  given  power,  at  any 
time  before  final  judgment,  to  modify^  al- 
ter, chan^  and  uinnl  or  recast  any  assess- 
ment and  to  take  all  such  proceedings  and 
make  all  such  orders  as  may  be  necessary  to 
make  a  true  and  Just  assessmoit  accoriUng 
to  the  principles  of  the  act  And  In  cases 
of  fraud,  corruption,  oppression,  or  depor- 
tare  itom  the  prindplea  governing  in  like  cas- 
es, It  would  be  the  duty  of  the  court  to  set  It 
aside,  or  to  cause  the  same  to  be  so  changed 
as  to  make  ■  a  just  and  true  assessment 
This,  howevCT,  Is  to  the  court  and  with 
which  the  Jury  have  nothing  to  do." 

We  think  like  powers  as  stated  by  the 
Illinois  conrt  were  Intended  to  be  vested  in 
onr  district  courts.  Section  6593,  R.  S.,  pro- 
vides that  when  the  corauilaal oners  shall 
have  viewed  the  property  and  assessed  the 
valne,  damages,  and  benefits,  they  shall  make 
return  of  such  assessments,  In  writing  to 
the  court  etc.,  giving  certain  notices  to 
owners,  etc.  Section  6594  provides  that  any 
person  interested  in  any  real  estate  to  be  af- 
fected by  such  araessment  of  value,  damages, 
or  benefits  may  appear  within  a  time  to  be 
fixed  by  the  court,  eta,  and  file  objections  to 
the  report  Section  6695  provides  upon 
demand  fbr  Jury  trials,  etc.  Section  6596, 
that  the  trial  shall  be  condqcted  In  like 
manner  as  in  other  civil  actions,  etc.  Sec- 
tion 6597  provides  that  the  court  before 
which  any  such  proceeding  may  be  pending. 


may,  at  any  time  before  final  Judgment  for 
good  cause  tAiown,  modifj-,  alter,  change,  an- 
nul or  confirm  the  report  of  the  commission- 
ers or  may  order  a  new  appraisement  and 
assessment  as  to  any  or  all  of  the  real  estate 
thereby  affected  by  the  same  commlsstou 
or  another.  These  sections  must  be  con- 
strued together,  and.  when  thus  done,  and 
effect  Is  given  to  all  of  them,  we  are  of  opin- 
ion that  our  district  courts  are  possessed 
with  like  authority  as  that  pointed  out  by 
the  Illinois  court  and  when  the  L^slature. 
as  in  tiiid  case,  has  fixed  the  boundaries  of 
the  district,  the  court  has  the  right  &nd 
should  amend  the  report  of  the  commission 
to  comply  therewith,  or  refer  It  to  that  or 
another  commission  for  that  purpose.  Other 
Illinois  cases,  and  those  from  other  states 
which  pertain  to  improvement  distrlcto  creat- 
ed by  boards  of  public  works,  park  commis- 
sions, or  councils  of  cities,  etc.,  are  not  in 
point  In  such  cases  those  boards  or  the 
city  council  approving  their  action,  became 
a  quasi  court  for  the  purpose  of  determining 
these  questions.  There  are  usually  certain 
restrictions  placed  upon  them  by  the  action 
of  a  certain  per  cent  of  the  property  own- 
ers by  appeal  to  the  court  etc. 

In  the  case  at  bar  objections  were  filed 
to  the  report  of  the  commission.  They  In- 
clude the  question  of  the  lands  benefited 
by  the  improvement  and  the  amounts  to  be 
assessed  therefor.  No  demand  was  made  for 
a  Jury  trial.  Under  such  circumstances  It 
Is  the  duty  of  the  court  to  consider  and  pasi^ 
upon  all  the  questions  covered  by  the  objec- 
tions. Whether  it  was  Justified  in  modifying, 
altering  or  changing  the  report  of  the  com- 
mission as  authorized  by  section  6597,  supra. 
Is  another  question  that  could  only  be  deter- 
mined when  the  objections  to  the  report  filed 
for  this  purpose  were  considered. 

[2]  Many  authorities  are  cited  as  to  the 
effect  of  the  report  of  such  a  commission 
when  objections  are  filed  thereto,  the  weight 
to  be  given  it  as  evidence,  and  what  facte 
must  be  dlscl<med  before  the  court  is  Justified 
in  setting  it  aside,  but  they  all  agree  that  In 
case  the  commissioners  have  acted  under  a 
misapprehension  of  the  law,  the  court  is  Jus- 
tified In  (hanging  their  report  to  comply 
therewith.  Section  6592,  R.  S.,  provides  "that 
In  the  (^nlng  of  an  alley,  tiie  benefits  shall 
be  paid  by  the  owners  of  the  property  In 
said  block  abutting  on  the  proposed  alley." 
The  report  of  the  commission  is  in  conflict 
with  this  section,  inasmuch  as  it  failed  to  as- 
sess any  benefits  against  the  four  comers  of 
this  block  43  feet  in  depth,  where  they  fbce 
this  alley.  If  this  act  is  constitutional 
(which  is  challenged  and  will  be  considered 
later),  it  is  self-evident  that  the  conrt  was 
Justified  In  changing  the  report  of  the  com- 
mission In  this  respec^  P.  &  A.  V.  R.  Co.  v. 
Rudd,  5  Colo.  270;  State  v.  Dlstilct  Court 
80  Minn.  293,  83  ?i.  W.  183 ;  Jones  v.  Town  of 
Lake  View,  151  111.  663.  38N.  E.688;  Virginia 
ft  Tmckee  R.  Co.  v.  John  Henry,  8  Nev.  165 ; 
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15  Cyc.  900;  In  re  Brooklyn  KL  XL  Co.,  80 
Hon,  WS,  30  N.  T.  Supp.  ISl ;  In  re  Gbapin. 
84  Hnn,  400,  S2  N.  Y.  Supp.  861. 

[8]  We  cannot  agree  wltb  counsel  for  ap- 
pellants that  because  tkiey  filed  no  objections 
to  tbe  report  of  the  commission,  the  court 
was  wlthont  JurlsdlctlOD  to  consider  tbe  ques- 
tion of  benefits  to  tbelr  lands  adjoining  the 
proposed  alt^.  The  objections  filed  to  the 
report  by  other  landowners,  in  addition  to  t3ie 
question  of  the  damages  for  their  land  takoi, 
and  the  special  benefits  to  the  residue  and 
other  matters,  were  directed  against  the  en- 
tire report  and  specially  covered  tbe  question 
of  benefits  to  tbe  lands  of  the  appellants. 
The  fifth  objection,  among  other  things,  In* 
eluded  Oie  allegation  that  it  clearly  appeared 
from  the  report  and  award  that  the  purpose 
and  object  sought  to  he  consummated  was  to 
compel  the  owners  of  inside  portions  of  the 
block  to  pay  the  owners  of  outdde  portions 
any  excess  in  value  over  benefits  which  the 
commission  concluded  to  allow.  This  it  was 
alleged  was  unlawful,  etc.  It  was  further  al- 
leged that  tbts  method  was  not  calculated  up- 
on actual  values  and  benefits,  but  was  thus 
mathematically  adjusted  so  that  those  alleg- 
ed to  have  been  more  damaged  than  benefited 
must  be  paid  by  those  alleged  to  bare  been 
more  benefited  than  damaged.  The  record 
discloses  that  appellants  were  notified  of  the 
objections,  and  appeared,  cross-examined 
witnesses,  had  their  own  witnesses  sworn, 
examined,  and  tried  the  very  questions  which 
they  now  say  the  conrt  had  no  right  to  go 
into.  We  are  of  opinion  that  the  proceedings 
were  sufficiently  regular,  including  the  ob- 
jections to  vest  the  court  with  jurisdiction  to 
go  Into  these  questions,  and  that  the  appel- 
lants ought  not  now  be  heard  to  complain 
concerning  their  consideration.  Scheerer  & 
Co.  V.  Hutton,  7  Cal.  App.  524,  04  Pac.  849. 

[4]  It  is  claimed  that  section  6502,  R.  8., 
in  so  far  as  it  provides  that  benefits  shall  be 
assessed  only  against  owners  of  property 
abutting  on  the  proposed  alley,  is  unconstitu- 
tional, for  the  reason  that  no  one's  property 
shall  be  asses-sed  for  more  than  its  share  of 
benefits  arising  from  any  public  improvement. 
With  this  principle  we  agree,  but  it  is  for 
some  tribunal  to  determine  the  benefits  as 
well  as  the  district  to  be  benefited.  It  is 
claimed  that  If  the  opening  of  this  alley  is  a 
public  improvement  for  public  use  and  of 
public  benefit,  there  must  be  benefits  ac- 
cruing to  the  dty  at  large;  otherwise  that 
tbe  opening  of  tbe  alley  could  not  be  consid- 
ered a  public  Improvement,  nor  this  proceed- 
ing maintained;  that  as  tbe  benefits  should 
be  assessed  wherever  benefits  are  received, 
tbe  dty  at  large  receives  benefits  from  any 
public  Improvement,  and  should  pay  its  share 
tberefor.  It  is  claimed  that  there  Is  no  more 
reason  why  the  abiittlng  property  owners 
should  pay  for  tbe  opening  of  an  alley  than 
that  the  abutting  property  owners  only 
should  pay  for  the  opening  of  a  street;  that 


botb  are  pubUc  Improvements,  and  botb  In- 
volve the  condemnntlm  of  private  land  for 
public  use;  that  inasmuch  as  In  the  opening 
of  a  street  the  commissioners  are  antboiized 
to  assess  against  the  dty  tiie  amount  of  bene- 
fits to  tbe  public  generally,  and  tbe  remainder 
against  the  owner  or  owners  of  property  tpe- 
dally  benefited,  there  Is  no  reason  why  sudi 
limitation  and  restriction  should  be  placed 
upon  the  opening  of  any  alley  as  provided  in 
this  section,  for  wbidi  reason  it  reqnlres  an 
unjust  assessment,  for  if  tbe  dty  be  prohib- 
ited, as  the  statute  provides,  from  pa^ng  its 
share  of  tbe  benefits  to  the  public  genorally, 
it  follows  that  tile  abutting  property  owners 
are  required  to  make  up  this  amount  by  sub* 
mittlng  to  ft  larger  assesunent  than  is  proper- 
ly tbelr  share,  and  that  In  this  respect  it 
violates  section  15  of  article  2  of  the  Oonstl* 
tntion.  If  this  line  at  reasoning  were  con- 
trolling, it  could  be  answered  by  calling  at- 
tention to  the  fiict  that  condltfons  pertaining 
to  tbe  use  of  a  public  street  and  an  alley  are 
not  altogether  tbe  same.  Generally  speak- 
ing, an  alley  Is  primarily  for  the  nse  and 
benefit  of  the  owners  of  tbe  lots  abutting 
thereon,  and  for  which  reason,  as  well  as  Us 
location.  Is  not  of  tbe  same  benefit  to  tbe 
public  generally  as  Is  a  street  Paul  v.  City 
of  Detroit,  32  Mich.  108;  28  Cyc.  833  ;  2 
Cyc.  133 ;  Face  v.  Ionia,  90  Mich.  104,  51  N. 
W.  184;  Bagley  v.  People,  43  Mich.  355.  5  N. 
W.  415,  38  Am.  Rep.  192;  Beecher  v.  People, 
38  Mich.  289.  31  Am.  Rep.  316. 

The  authorities  dted  by  tbe  appellants, 
pertaining  to  their  damages  for  the  land  tat- 
en  and  the  right  to  assess  or  tar  the  res- 
idue a  certain  amount  as  benefits  to  pay  for 
the  improvements,  were  evidently  considered 
in  Alexander  v.  Denver,  61  Colo.  140,  116 
Pac.  342,  where  we  recognized  there  was 
some  conflict  of  authority  upon  this  ques- 
tion. The  district  to  be  benefited  by  a.  public 
improvement  is  always  a  question  of  oplnloD, 
and  its  boundaries  to  some  extent  must  be 
arbitrarily  fixed.  It  is  for  some  tribunal  to 
draw  the  line.  In  Londoner  v.  Denver,  52 
Colo.  15,  119  Pac.  156.  we  held  that  a  park 
is  a  special  benefit  to  tbe  locality  where  It  is 
established,  and  that  its  costs  to  the  extent 
of  tbe  benefit  may  be  assessed  against  the 
property  spedally  benefited,  and  in  such  case, 
where  a  dlstrirt  has  been  regularly  establish- 
ed and  held  to  be  specially  benefited,  that 
the  only  constitutional  right  of  the  property 
holder  Is  to  be  heard  upon  the  apportionment 
of  the  tax.  In  Spencer  v.  Merchant,  100 
N.  T.  5S5,  3  N.  E.  682,  affirmed  by  the  Sn- 
preme  Court  of  the  United  States  in  125  U. 
S.  345,  8  Sup.  Ct.  921,  31  U  Ed.  763,  it  was 
said:  "The  Legislature  may  commit  tbe  as- 
certainment of  the  sum  to  be  raised  and  of 
the  benefited  district  to  commissioners,  but 
it  is  not  bound  to  do  so,  and  may  settle  both 
questions  for  itself."  Our  Legislature  In  its 
wisdom  has  seen  fit  to  fix  the  boundaries  of 
the  district  as  being  spedally  benefited  br 
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the  opening  of  an  alley,  by  providing  that 
the  benefits  shall  be  paid  by  the'  owners  of 
the  property  in  the  block  abnttlng  on  the 
proposed  alley.  In  the  fixing  of  this  amount, 
thLi  proviso,  as  stated  elsewhere  in  the  sec- 
tion, must  be  construed  to  mean  that  It  shall 
be  apportioned  among  the  several  owners  in 
the  ratio  that  each  Is  specially  benefited  upon 
account  of  the  Impravement,  and  when  this 
Is  done  we  are  not  convinced  that,  either  by 
mistake  or  Intention,  the  Legislature  has  Im- 
posed a  contribution  unsupported  by  any 
public  benefit,  or  out  of  all  proportion  to.  the 
possible  benefit  In  such  case,  with  the  above 
exceptions,  It  la  for  the  Legislature  to  de- 
termine, and  we  do  not  think  the  act  vulnera- 
ble to  the  constitutional  objection  urged. 
Alexander  v.  Denver,  51  Colo.  140,  116  Pac. 
342;  Londoner  v.  Denver,  52  Colo.  15,  119 
Pac  156;  Hamilton  on  Special  Assessments,  S 
171;  Minor  v.  Sheriff,  43  La.  Ann.  337,  9 
South.  49;  Bauman  v.  Eoss,  167  U.  S.  548,  17 
Sup.  Ct  966,  42  L.  Ed.  270;  Hagar  v.  Rec- 
lamation District  No.  108,  111  U.  S,  701,  4 
Sup.  Ct  663,  28  Ia  Ed.  569;  Davidson  v.  New 
Orleans,  96  U.  S.  97,  24  L.  Ed.  616;  Provi- 
dence Bank  v.  Billings,  4  Pet  5*17,  7  L.  Ed. 
939 ;  French  t.  Barber  Asphalt  Paving  Co.,  181 
U.  S.  324,  21  Sup.  Ct  625,  45  L.  Ed.  879. 

[6]  We  are  unable  to  approve  that  portion 
of  the  decree  which  makes  the  assessment 
equal  against  all  the  owners  of'  properties 
abutting  on  the  proposed  alley,  regardless  of 
tbe  difference  in  tbe  ^edal  beneOta  to  be  re- 
ceived. In  our  opinton  the  statute  is  not 
ansceptlble  of  this  craiBtmction,  and,  while 
tlie  section  means  that  tbo  special  benefits 
shall  be  paid  by  the  owners  of  the  property 
ta  die  block  abutting  on  the  proposed  alley, 
we  do  not  think  It  was  Intoided  that  the 
special  benefits  to  be  derived  by  each  owner 
should  be  dlsre^ded  in  flxli^E  toe  assess- 
ment;  that  all  should  bear  some  portion  of 
tbe  bnrdoi  was  nncpiestlonably  intended,  but 
to  bold  that  the  owners  should  bear  the 
burdra  equally  In  proportion  to  their  front- 
age would  be  to  disregard  tbe  question  of 
special  benefits  to  each  tract  If  thus  In- 
tended, It  would  relieve  the  commission  or 
court  from  making  an  assessment  upon  ac- 
count of  special  benefits,  as  it  would  simply 
be  a  matter  of  matbematlral  calculation, 
which  is  certainly  not  authorized  by  the  sec- 
tion. If  it  thus  read.  It  would  then  require  a 
consideration  of  tbe  constltatlonal  question 
so  ably  urged  by  attorneys  tor  tbe  appellants 
involving  that  class  of  cases.  That  It  was 
never  thus  Intended  Is  apparent,  not  only 
from  tbe  language  need,  bat  tbe  extreme  in- 
justice It  might  work  In  certain  cases.  For 
Instance,  one  landowner  might  own  a  lot 
200  feet  In  d^itb,  with  a  frontage  upon  the 
aUey  of  50  feet ;  another  might  own  a  lot  10 
feet  in  depth,  with  a  frontage  upon  the  al- 
ley of  20  feet  The  assessment  against  the 
one  might  be  fair  and  equitable.  In  proportion 
to  tbe  amount  of  spetdal  benefits  received, 
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yet  when  applied  to  tbe  other  might  be  great- 
ly In  excess  of  the  entire  value  of  the  residue 
of  the  property  owned  by  him.  This  prin- 
ciple, to  a  certain  extent  applies  to  tbe  own- 
er of  a  comer  lot  who,  before  the  Improve- 
ment, has  access  to  his  property  from  two 
sides,  and  Is  usually  burdened  with  Improve- 
ments therefor,  while  the  owner  of  an  Inside 
lot  before  the  improvement  has  access  there- 
to only  from  its  front,  and  bis  street  Improve- 
ments are  usually  limited  accordingly.  The 
inconvenience  to  the  owner  of  the  corner  for 
want  of  an  aUey  upon  account  of  hLs  sur- 
roundings must  be  less  than  that  of  his  neigh- 
bor with  bis  Inside  lot;  for  the  same  reason 
the  alley  must,  of  necessity,  be  of  greater 
benefit  to  the  inside  lot  owner  than  to  his 
neighbor  on  the  comer. 

We  cannot  agree  that  the  evidence  sus- 
tains tbe  conclusion  that  the  owner  of  the 
corner  lot  is  benefited  to  the  same  extent 
as  the  owner  of  the  Inside  lot  upon  account 
of  the  opening  of  the  alley.  That  tbe  owner 
of  the  comer  lot  Is.  benefited  to  some  extent 
is  not  only  contemplated  by  the  statute,  which 
says  the  benefit  must  be  assessed  against  all 
frontage,  etc.,  but  we  think  must  be  conced- 
ed for  reasons,  among-  others,  that  it  gives 
Mm  access  to  his  property  from  three  sides, 
and  tbe  very  fact  of  the  existence  of  an  al- 
ley In  a  block,  if  It  Is  owned  by  different  peo- 
ple, must,  to  a  certain  extent,  be  of  some 
benefit  to  the  owners  of  all  property  In  the 
block,  and  we  think  is  a  special  benefit  to 
the  owner  of  lands  facing  thereon,  left  after 
that  for  the  Improvement  is  taken.  These 
omieta  tbe  statute  says  shall  be  assessed 
therefor.  Not  only  is  tbeir  land  benefited  in 
the  way  of  Ingress  and  egress,  bnt  In  the 
question  of  l^ht,  air,  and  otber  ecoivenlenees 
vrbem  bnlldingB  are  constructed,  or  for  sncb 
proqiectiTe  use  In.  case  they  are  vacant  We 
are  of  opinion  tills  section  means  that  In  as- 
sessing these  benefits  all  these  nutters  shall 
be  tak«i  Into  consideration  wltb  a  view  of 
arriTing,  as  nearly  as  possible,  at  a  correct 
apportUmment  of  tbe  entire  amoont  of  tbe 
cost  of  tbe  improvement  betwera  the  several 
tracts  of  land  facing  thereon,  all  of  wtaidi 
are  specially  benefited  thereby.  As  to  wbat 
this  aroortlonment  should  be  betwera  tbe 
owner  of  the  corner  lot  or  krts  and  Us  neigb- 
bor  In  tbe  center  of  the  block,  and  as  to 
where  the  line  or  lines  should  be  drawn  or 
distinction  made  as  to  tiie  dlffermce  in  the 
burden  to  be  borne,  we  do  not  tUnk  It  Is 
proper  for  us  to  now  determine.  That  a 
distinction  must  be  made  in  these  respects, 
and  the  line  or  lines  be  drawn  'somewhere,  ia 
readily  apparent  In  order  that  a  just  and 
equitable  distribution  of  the  burden  be  made, 
but  that  can  only  be  done  when  evidence  is 
taken  and  considered  for  that  pnrpcMse  under 
a  correct  conception  of  the  law. 

Inasmuch  as  the  commission  adopted  au 
erroneous  conclusion  one  way,  and  the  court 
likewise  went  to  tbe  extreme  the  other,  it 
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matces  it  In^iosBlble  for  ua  to  accept  either, 
for  which  reason  tbe-Jndsment,  In  so  Car  as 
it  affects  the  appellants  on  the  question  of 
beneflts,  Is  reversed,  and  the  cause  remand- 
ed for  the  appointment  of  another  commis- 
sion and  for  a  new  trial  upon  that  question 
only  In  harmony  with  the  views  herein  ex- 
pr^sed. 
Berersed. 

r67  Colo.  374)  ' 
LOUDEN  iBBIGATING  CANAL  ft  BGSEB- 
VOIB  CO.  et  al.  v.  TOWN  OF  BEIU 
THODD.   (No.  7854.) 
OBupreme  Coort  of  Colorado.    May  ^  1914.) 

1,  JUDGHEKT  (I  89*)  —  DBCBEB  —  FlNDINOB— 

Stipulation. 

Where  a  decree  estabU^ins  water  rigbti 
followed  the  findings  of  the  referee,  it  was  im- 
material that  a  stipulation  for  the  entry  of  tbe 
decree  was  not  signed  by  a  party  to  the  proceed- 
ing  with  due  notice. 

[Ed.  Note.— For  other  cases,  see  Jadgment, 
Cent  Dig.  I  147;  Dec.  Dig.  |  89.*] 

2.  Appui.  i.ND  Ebbob  (i  223*)— ScoFB  or  Rx- 
TiKw— Questions  Not  Raised  at  Trial. 

An  objection  to  a  decree  establishing  water 
rights  not  presented  to  the  district  court  can- 
not be  orged  on  a  writ  of  error. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Die  iiim-lS42, 1844;  Dec  Dig. 
I  223.*) 

Appeal  from  District  Court,  Boulder  Gonn- 
ty ;  Harry  P.  Gamble,  Judge 

Proceedings  for  the  adjudication  of  priori- 
ties to  the  use  of  water  In  Water  District 
No.  4,  In  which  the  Town  of  Berthoud  filed  a 
statement  of  claim.  From  a  decree  adjudi- 
cating the  rights  of  the  i>artles,  the  Louden 
Irrigating  Canal  ft  Beserrolr  Company  and 
others  appeaL  Affirmed. 

L.  B.  Bhodes  and  N.  C.  Famsworth,  both 
of  Ft.  Collins,  and  John  H.  Simpson,  of  Love- 
land,  for  appellants.  Fred  W.  Stow,  of  Ft 
Collins,  P.  D.  Nelson,  of  Berthoud,  and 
Homer  8.  Stqjhens,  of  Ft  GoUini^  for  ap- 
pelleew 

SCOTT,  J.  In  1904  proceedings  were  In- 
stituted in  the  district  court  of  Boulder  coun- 
ty under  the  General  Adjudication  Statutes 
of  the  state  of  Colorado  for  tbe  purpose  of 
adjudicating  priorities  of  rights  to  the  use  of 
water  In  water  district  No.  4.  Afterward  the 
town  of  Berthoud,  the  appellee  herein,  filed 
Its  statement  of  claim  in  said  proceedings. 
The  court  appointed  T.  H.  Robinson  as  ref- 
eree to  take  testimony  generally  and  report 
bis  findings  and  proposed  deoee  to  tbe  dis- 
trict court 

The  referee  proceeded  to  take  testimony 
and  afterward  filed  his  findings  and  proposed 
decree.  Snbsequently  the  dty  filed  a  supple- 
mental statement  On  tbe  4th  day  of  March, 
1907,  It  being  made  to  appear  to  the  court 
that  the  Big  Line  Ditch  Company,  claimant 
of  an  irrigation  ditch,  had  not  received  no- 
tice of  the  pendency  of  the  proceeding  to 
adjudicate  tbe  ivlority  rights  of  said  ditch, 


and  desiring  to  otter  eridoice  in  said  matter 
to  establish  Its  priority  ot  il^t  to  the  use 
of  water  for  its  said  ditch,  and  that  the  ref- 
Ceree  theretofore  appointed,  T.  M.  Robinson, 
was  at  that  time  a  nonresident  of  the  state 
of  Colorado,  an  order  was  entered  to  re-refer 
the  case  to  Gbrtstian  A.  Bennett  as  referee, 
to  hear  evidence,  and  to  report  his  flndingB 
in  the  entire  proceeding  both  upon  tbe  evi- 
dence theretofore  produced  and  to  be  produc- 
ed thereafter,  and  to  propose  any  additional 
or  snpplemoital  decree  to  that  proposed  tfj 
the  former  referee.  Referee  Bmnett  reportr 
ed  his  findings  and  proi>osed  decree  to  tbe 
district  court  on  the  SOth  day  of  April,  1909. 
The  final  date  for  the  consideration  and 
hearing  upon  any  exc^lons  and  objectiona 
to  be  filed  to  snch  referee's  rqwrt  was  set 
for  tbe  18th  day  of  March,  1912,  at  whfdi 
time  all  parties  interested  who  had  filed  ex- 
ceptions and  objections  to  tbe  proposed  de- 
cree appeared  before  the  court  where  sadi 
exceptions  were  heard,  and  on  that  day  all 
such  exceptions  and  objections  were  over- 
ruled, and  a  decree  entered  by  tbe  district 
court  confirming  the  findings  and  proposed 
decree  of  the  las^na^led  referee.  Tbe  court. 
In  the  decree  and  at  the  time,  fixed  the  1st 
day  of  April,  1912,  aa  the  date  and  time  for 
making  formal  exceptions  to  tbe  decree  al- 
tered by  the  court  on  the  said  IStii  day  ot 
March,  1912. 

The  statemott  of  the  dty  shows  that  U 
commenced  the  construction  of  its  pipe  line 
Novemlter  1, 1886;  that  the  pipe  line  derives 
Its  supply  of  water  from  the  Big  Thompson 
creek,  ttirougb  tbe  Handy  ditch;  that  the 
water  is  conducted  through  said  ditch  and 
a  lateral  thereof  Into  a  reservoir,  and  from 
thence  by  a  ^pe  line  to  the  dty;  that  from 
April  to  September  water  is  drawn  from  said 
reservoir  to  supply  the  dty ;  that  from  Sep- 
tember to  March  In  each  year  water  Is  stored 
in  the  resOTvoir  and  conveyed  by  pli>e  line 
to  die  main  pipe  line,  and  through  which  tt 
ts  conveyed  to  tbe  city ;  that  said  dty  has  an 
appropriation  for  filling  said  reservoir  of  nine 
cubic  feet  per  second  of  time  for  said  pur- 
poses through  said  pipe  line.  The  supple- 
mental statement  shows  an  enlargemmt  and 
extension  of  the  dty's  pipe  lines,  and  alleges 
that  Its  system  of  waterworks,  Including 
reservoirs,  pipe  lines,  and  filter  plant,  Is 
owned  by  the  dty,  and  prays  for  an  addition- 
al finding  respecting  the  enla^ment,  and  for 
a  decree  awarding  It  the  priorities  and  ap- 
propriations necessary  for  tbe  use  and  enjoy- 
ment thereof. 

Prior  to  the  entering  of  the  said  decree,  all 
Interested  parties  disclosed  by  the  record, 
and  including  the  appellants,  with  the  ex- 
ception of  tbe  Big  Thompson  DItdi  ft  Manu- 
facturing Company,  filed  their  Joint  stipula- 
tion and  agreement  that  tbe  decree  proposed 
by  the  referee  should  be  uitered  as  tbe  de- 
cree of  the  court 

This  stipnlati<Mi  warn  filed  on  tbe  SOth  day 
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of  April.  1909,  and,  omitting  the  signatures, 
Is  as  follows; 

"It  is  further  stipulated  and  agreed  by  the 
town  of  Berthoud  that  It  will,  on  or  Jiefore 
January  l,  1920,  build  and  construct,  from 
the  head  of  the  present  pipe  line  to  a  con- 
venient point  on  the  Big  Tliompson  river,  a 
pipe  line  or  water  main  of  sufBdent  size  and 
strength  to  ^onomically  carry  and  deliver 
to  said  town  ot  Berthoud  such  water  as  Is 
necessary  to  supply  Its  needs  for  domestic 
and  municipal  purposes:  Provided,  however, 
that  the  failure  to  build  said  pipe  line  or  wa- 
ter main  shall  in  no  case  work  a  forfdture 
or  in  any  wise  affect  the  three  feet  of  wat6r 
hereinafter  decreed,  and  the  only  penalty 
to  attach  to  such  failure  shall  be  the  loss 
of  the  ri{^t  to  use  the  six  feet  additional  wa- 
ter also  hereinafter  mentioned,  which  shall 
terminate  on  January  1, 1920. 

"It  is  further  stipulated  and  agreed  that 
the  case  now  pending  In  the  district  court  of 
Boulder  county  on  the  petition  of  the  town  of 
Beztlwud  for  the  transfer  of  nine  cubic  feet 
of  water  from  priority  No.  1,  dlteh  No.  1,  to 
the  headgate  of  the  Handy  dltdi,  shall  be 
dismissed,  at  petitioner's  costs,  upon  the  en- 
tering of  the  decree  as  herein  stipulated,  to 
wit." 

On  the  l8t  day  of  April,  1912,  the  date 
flxed  for  making  formal  exceptions  to  the 
decree  therefore  entered  In  the  said  pro* 
ceedings,  the  appellants  herein,  appearing 
for  the  flnt  time,  ffled  wttta  Uie  district  court 
certain  exceptions  and  protest  to  that  portion 
of  the  decree  concerning  the  right  and  ap- 
propriations of  the  Bald  city. 

The  protest  and  exceptions  were  support- 
ed by  affidaHts,  and,  in  so  far  as  Important 
to  consider,  are  as  follows: 

"That,  after  T.  M.  BoMnson,  as  referee 
bad  made  his  report,  the  town  of  Berthoud 
h^n  proceedings  in  the  district  court  of 
Boulder  county  to  transfer  nine  cubic  feet 
of  water  from  the  Big  Thompson  ditch  No. 
1.  which  had  priority  No.  1,  on  the  Big 
Thompsffli  river  to  the  headgate  of  the  Handy 
ditch,  to  be  used  tor  the  town  of  Berthoud  for 
the  purpose  of  operating  its  waterworks; 
bat  the  said  town  ot  tferthoud  made  no  fil- 
ing with  the  said  T,  M.  Robinson  of  audi 
evidenoe  or  claim. 

"That  on  or  about  the  lat  day  of  Jane, 
1909,  and  while  said  transfer  suit  was  pend- 
ing, and  while  Christian  A.  Bennett  was  act- 
ing as  referee  in  the  matter  of  priorities,  It 
was  represented  to  protestants  that  the  town 
of  Berthoud  would  abandon  that  transfer 
suit  and,  in  lieu  of  Its  rights  to  water  from 
the  Big  Thompson  No.  1.  agree  to  the  foUow- 
ii^  stipulation  [which  stipulation  being  the 
same  as  above  set  out]. 

"That,  at  the  time  these  protestants  signed 
said  stipulation,  they  were  led  to  believe  the 
town  of  Berthoud  was  the  owner  of  nine 
cubic  feet  of  water  of  appropriation  No.  1 
from  the  Big  Thompson  river,  being  Bfg 
Thompson  ditch  No.  1.   And  this  was  the 


water  that  the  town  of  Berthoud  was  seek- 
ing to  transfer.  That  these  protestants  sign- 
ed said  stipulation  believing  that  the  town  of 
Berthoud  was  the  owner  of  this  particular 
nine  feet  of  water. 

"That,  after  these  protestants  had  signed 
said  stipulation,  and  the  same  had  been  filed 
nith  the  referee,  Bennett,  the  town  of  Bert- 
houd dismissed  its  suit  to  transfer  the  said 
nine  feet  of  water  from  priority  No.  1,  Big 
Thompson  ditch  No.  1,  and  state  that  the 
town  of  Berthoud  was  not  the  owner  of  said 
nine  feet  of  water,  but  simply  had  an  option 
thereon  to  purchase  from  one  Stevens,  and 
that,  after  it  bad  secured  the  stipulation  to 
be  filed  with  the  refieree,  Bennett,  It  aban- 
doned Its  option,  and  ttiat  since  the  time  of 
the  abandonment  of  its  option  the  town  has 
had  no  appropriation  of  water,  or  owned  any 
appropriation  of  water,  except  the  appropria- 
tion set  out  in  the  statement  of  claim  filed  by 
It  before  the  referee,  T.  U.  Bobinson. 

'That  tiie  decree  proposed  by  the  ref&ree, 
Beainett  (being  the  decree  which  was  after- 
wards signed  by  the  court),  has  no  founds* 
tlon,  in  fact  was  not  based  upon  any  appro- 
priation of  water  from  the  Big  Thompson 
rlTer,  and  that  it  had  no  oOier  basis  other 
than  the  stipulation  above  set  out  That  there 
Is  no  statement  on  file  of  this  matter  ni»- 
on  whl(^  to  base  the  decree  as  it  aniUes  to 
the  town  of  Berthoud.  Ttuit  there  is  no  evi- 
dence to  snnwrt  It  That  it  is  not  based 
upon  any  priority  or  appropriation  made 
from  the  Big  ^ompsm  river,  etCher  by  the 
town  of  Berthoud  nor  any  one  else,  to  which 
it  has  succeeded.  That  It  Is  an  aroltrary 
and  unwarranted  decree,  having  no  founda- 
tion In  fact 

"Tbat  this  court  has  no  jurisdiction  to 
grant  any  such  decree.  That  it  cannot  amend 
a  decree,  unless  It  la  based  on  some  actual 
appropriation  made  from  the  river. 

"That,  even  if  said  stipulation  had  been 
<A>talned  properly,  and  In  good  faith,  it 
would  not  have  conferred  upon  the  court  or 
the  referee  any  jurisdiction  to  make  such  a 
decree  antedating  all  priorities  from  the  Kg 
Thompson  river.  That  same  would  be  a 
fraud  np(m  all  other  ai^r<9riators  and  a 
fraud  upon  the  state." 

Hie  deoree  ent««d  by  the  court  upon  the 
stipulation  as  before  stated,  and  to  which 
these  exceptions  and  obJecUims  were  made,  is 
as  follows:  "It  is  therefore  ordered,  adjudg- 
ed, and  decreed  by  the  court  that  the  town  of 
Berthoud  shall  have  the  perpetual  rlglit  to 
take  from  the  Big  Thompson  rlvw  three  cu- 
bic feet  of  water  per  second  of  time  as  prior- 
ity No.  1  for  domestic  purposes  as  against 
all  of  the  users  of  water  from  said  river,  ex- 
cept as  against  the  city  of  Loveland,  which 
city  shall  have  equal  priority  with  said  town 
of  Berthoud  at  all  times  for  domestic  pur- 
poses, to  be  temporarily  diverted  and  carried 
by  means  of  the  Handy  ditch,  during  the  irri- 
gation season  only,  until  a  pipe  line  sliall  be 
constructed  from  said  river  to  said  reservoir 
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and  terminus  of  tbe  present  pipe  line  at  all 
seasons  of  the  year.  Until  said  pipe  line  Is 
constructed,  at  such  times  during  the  irriga- 
tion season  as  there  Is  not  sufficleut  water  for 
the  needs  of  said  town  by  reason  of  loss 
from  seepage  and  evaporation  in  said  Handy 
ditch,  additional  water  not  exceeding  six  cu- 
bic feet  per  second  of  time  may  be  temporari- 
ly diverted  into  said  Haudy  ditch  when  re- 
quired, in  amount  sufficient  to  supply  the 
needs  of  said  town,  and  no  more,  and  no  por* 
tion  thereof  shall  be  taken  or  used  by  any 
other  water  consumer  from  said  Handy  ditch. 
After  January  1,  1920,  and  prior  thereto, 
if  said  pipe  line  shall  be  extended  to  said 
river,  the  right  to  use  said  additional  six 
cubic  feet  of  water  per  second  of  time  afore- 
said shall  cease  and  determine.  And  that  the 
proper  officers  ^Joined  with  the  duty  of  dis- 
tribution of  water  in  said  water  district 
shall  at  all  times  be  governed  by  this  decree 
in  the  distrUratlon  of  water  to  said  town  of 
Berthoud." 

The  said  exceptions  and  objections  were 
overruled  by  the  court,  and  from  which  ac- 
tion this  appeal  was  taken. 

Whether  the  appellants  or  any  of  them 
presented  objections  to  the  making  and  enter- 
ing of  the  proposed  decree  does  not  appear ; 
but  it  Is  not  suggested  that  they  did  not  have 
due  notice  thereof,  or  that  they  were  not  pres- 
ent, and  no  exceptions  or  objections  appear 
to  have  been  made  or  preserved  at  the  time. 
Nor  is  error  assigned  for  any  such  reason. 

The  objections  and  exceptions  presented 
here,  and  the  OTerruUng  of  which  is  here  as- 
signed as  error,  were  first  presented  on  the 
let  day  of  April,  1912,  after  the  decree  had 
been  entered  on  the  18th  day  of  March,  1912. 

[1]  The  stipulation  for  the  entering  of  the 
proposed  findings  and  decree  was  on  file 
with  tbe  court  for  about  three  years  before 
the  decree  was  entered.  It  can  make  no 
dllference  that  tbe  appellant,  the  Big  Thomp- 
son Ditch  k  Manufacturing  Company,  did  not 
sign  the  stipulation,  for  It  was  a  party  to  the 
proceeding  with  due  notlcs. 

[2]  Bedde,  tbe  record  nowhere  dlBcloses 
that  Uils  par^  has  any  rights  or  interests 
affected  by  tbe  decree  Neither  does  Vie  rec- 
ord disclose  any  specific  Injury  or  damage  to 
any  one  of  the  appellants  by  reason  of  the 
decree  in  ftvor  of  the  appellee,  ma  that  such 
question  was  presented  to  the  district  court 
for  determination,  nor  Aoes  It  appear  that  the 
question  of  f^ud  in  obtaining  signatures  to 
the  BtlpulatloD  was  made  an  iasne  upon  the 
hearing.  Indeed  the  Judgment  was  not  only 
entered  without  objection,  hot  with  the  ex- 
press consent  of  two  of  the  three  parties  ap- 
pealing. 

Counsel  for  appellants  broadly  contend  that 
the  decree  Is  not  warranted  by  any  statute  of 
the  state,  and  that  it  was  entirely  beyond  the 
power  and  Jurisdiction  of  the  court  to  enter 
it.  But  no  tangible  qaestlons  In  this  r^ard 


were  presented  for  the  consideration  of  the 
trial  court  nor  here. 

The  court,  in  that  part  of  its  decree  not 
her^n  quoted,  expressly  preserved  the  rights 
of  all  parties  to  the  appropriation  and  use 
of  the  waters  of  the  stream  for  irrigation 
purposes  as  theretofore  adjudicated. 

'llie  exceptions  and  objections  so  presented 
after  the  decree  was  entered  are  based  upon 
the  alleged  misapprebcnslon  Under  which 
the  stipulation  was  signed.  But  the  Judg- 
ment must  be  said  to  rest  primarily  npon 
the  findings  of  the  referee,  and  not  upon  tbe 
stipulation,  which  must  be  held  to  be  no  more 
than  tbe  consent  of  parties  to  the  entry  of 
such  Judgment.  The  findings  of  the  referee 
are  not  questioned  on  this  appeal,  and  there- 
fore cannot  be  dlstuitied  hy  this  court  In  this 
proceeding. 

Counsel  contend  that  the  referee  and  the 
court  seem  to  have  proceeded  on  the  theory 
that  appropriations  of  water  for  domestic  pur- 
poses made  at  any  period  takes  precedence 
over  all  appropriations  for  other  purposes, 
and  assert  that  this  is  not  the  law.  If  so.  It 
was  the  duty  of  appellants  to  have  raised  the 
question  before  Judgment  was  rendered,  and 
they  cannot  be  permitted  to  do  so  afterward. 

In  this  state  of  the  record  there  does  not 
appear  to  be  any  question  for  the  determina- 
tion of  this  court  properly  here  on  appeal. 

Judgment  is  affirmed. 


MCSSER,  a  and  GARRIGUES, 
concor. 


(E7  Colo.  tU) 
IiANB  T.  LANE.    (No.  8050.) 

(Supreme  Court  of  Colorado.    May  4^  1914^ 

1.  Bills  ano  Notes  (§  209*)— Teanbfer. 

Independent  of  Rev.  St.  1908.  §  4512,  if  tbe 
rights  of  creditors  are  not  Involved,  a  note  mar 
be  transferred  by  way  of  gift  or  for  value  by 
delivery  without  indorsement,  so  as  to  vest  at 
least  the  transferrer's  title  In  the  transferee. 

[Ed.  Note.— For  other  cases,  see  Bills  snd 
Notes,  Cent.  DLi.  «  423,  42eU27,  497,  498, 
501 ;  Dec  Dig.  I  260.*]^ 

2.  Bills  and  Notbs  (J  623*)— Tbansfsb— Evi- 
dence. 

Evidence  held  to  show  a  parol  transfer  and 
delivery  of  notes. 

[Ed.  Note.— For  other  cases,  see  BOls  and 
Notes,  Cent  Dig.  H  1822-182S;  Dec  Dig.  | 
623.*J 

3.  ExECTTTOaS  ARU  Adhiiiibtbatobs  ({  450*)— 

Actions  Against  Aduiituicbatob  — Suffi- 
ciency OF  Evidence. 

To  an  action  against  an  administratrix  by 
an  heir  to  compel  defendant  to  turn  over  to 
plaintiff  one-half  in  value  of  certain  notes  claim- 
ed to  belong  to  the  estate,  the  mortgages  secur- 
ing the  notes  on  which  were  written  nssiim- 
ments  of  the  mortgages  to  testator's  widow,  the 
sdministratrix.  were  admisrible  to  identify  the 
notes  as  the  notes  which  were  transferred  by 
decedent. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  l858-lKil$; 
Dec  Dig.  8  450.*] 
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4.  Evidence  (8  577%*)— Evidence  ik  Anoth- 

BB  COUBT. 

The  teatimony  of  a  defendant  aaministra* 
trix  in  the  county  court  when  she  was  cited  and 
examined  under  B«v.  St  1908,  1 7253,  authoi- 
ixing  an  adminiatrator  suspected  of  disposinic 

of  money,  etc.,  of  the  decedent  to  be  cited  and 
examined,  is  admissible  in  evidence  in  the  dis- 
trict court  nnder  section  7267,  as  amended  by 
Laws  1911,  p.  678,  providing  that,  when  defend- 
ant bad  previously  oeen  required  to  testify  un- 
der the  proviaioDB  of  section  7253,  the  testimony, 
BO  far  as  it  relates  to  the  estate  concerning 
which  a  suit  is  brought,  and  is  relevant,  may 
be  read  in  behalf  of  such  defendant. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i  2410;  Dec.  Dig.  9  077%.*] 

Error  to  District  Court,  Fremont  County; 
Charles  A.  Wilkin,  Judge. 

Action  by  Luclle  Lane  against  Beulab 
Lane.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Affirmed. 

L.  Taylor,  of  Canon  City,  for  plaintiff 
In  error.  D.  W.  Boss,  of  Canon  Oty,  for 
defendant  In  error. 

MUSSER,  C.  J.  The  plaintiff  in  error, 
daaghter  of  H.  W.  Lane,  deceased,  brongbt 
an  action  in  the  district  court  against  the 
defendant  in  error,  who  is  the  widow  of  Mr. 
Lane  and  the  administratrix  of  his  estate. 
It  was  alleged  In  the  complaint  that  the 
widow  had  tailed  and  refused  to  inventory, 
certain  promissory  notes,  and  that  her  action 
In  that  behalf  was  an  effort  on  her  part  to 
convert  the  same  to  her  own  nse.  It  was 
also  alleged  that  the  notes  belonged  to  the 
estate ;  that  there  was  no  unsettled  debts 
against  it;  and  that  the  plalntlfE  was  entitled 
to  a  half  interest  in  the  notes  as  an  heir  of 
the  deceased.  The  prayer  was  that  the  de- 
fendant be  required  to  turn  over  to  plaintiff 
one>balf  In  ralne  of  the  notes,  and,  If  she 
failed  to  do  so,  that  plaintiff  have  a  moaej 
judgment  against  the  defendant  for  the  one- 
hall  Several  defenses  were  set  np  in  the  an- 
swer, among  which  was  one  denying  that 
H.  W.  Lane  was  the  owner  of  the  notes  at 
the  time  of  his  death,  and  another  that  he 
bad  asdgned  and  transfbrred  the  notes  tor  a 
valvable  consdderatlon  to  the  defoidant  be- 
fore his  death.  The  conrt  found  that  Mr. 
Lane  did  not  own  the  notes  at  the  time  of 
his  death.  It  appears  from  the  record  that 
the  defendant,  as  admlnlstratrb^  had  been 
cited  to  aintear  before  the  conn^  court  in 
which  the  estate  was  In  process  of  adminis- 
tration, and  had  appeared  and  snbmitted  to 
an  examination  tondiing  the  notes  in  con- 
troversy under  section  Rev.  St.  1908. 

[1]  It  does  not  appear  from  the  abstract 
vbat  the  remit  of  the-  matter  was  in  the 
county  courL  The  Jurisdiction  of  the  dis- 
trict court,  or  ttie  t\gbt  of  the  plaintiff  to 
bring  the  action  there.  Is  not  raised,  and  for 
that  reason  is  not  determined.  It  Is  conced- 
ed that  there  was  no  writt«i  aadgnment  of 
the  notes,  nor  assignment  thereof  by  indorse- 


ment, but  there  was  evidence  to  show  that 
the  notes  were  payable  to  Mr.  Lane  and  were 
transferred  by  him  by  parol  assignment  and 
actual  delivery  to  the  defendant  about  two 
days  before  his  death.  This  evidence  was 
not  contradicted  In  any  way,  and  it  was 
ample  to  sustain  the  finding  of  the  conrt  that 
the  notes  were  not  owned  by  Mr.  Lane  at 
his  death.  It  is  provided  in  section  4512, 
Rev.  St.,  that,  where  the  holder  of  such  an 
instrument  transfers  it  for  value  without  In- 
dorsement, the  transfer  vests  In  the  trans- 
feree such  title  as  the  transferrer  had.  In- 
dependent of  the  statute,  It  may  be  said, 
generally,  when  no  right  of  a  creditor  is  in- 
volved that  an  instrument  like  a  note  may 
be  transferred  as  a  donation  or  for  value 
by  delivery  without  indorsement  so  as  to 
vest  in  the  transferree  such  title,  at  least, 
as  the  transferrer  had.  Conner  v.  Root,  11 
Colo.  183,  17  Pac.  773;  Oumaer  v.  Sowers. 
31  Colo.  164,  71  Pac  1103;  Bromfleld  Bank 
V.  McKlnley,  53  Colo.  279,  125  Pac.  493 ;  Da- 
vis V.  Johnson,  4  Colo.  App.  546,  36  Pac.  887. 

[2]  It  appears  from  the  uncontradicted  evi- 
dence of  one  witness  that  fae  was  called  in  to 
see  Mr.  Lane  two  days  before  the  latter's 
death.  Mr.  Lane  was  very  sick  and  In  bed. 
Four  envelopes,  each  containing  all  the  pa- 
pers pertaining  to  one  of  four  loans  made  by 
Mr.  Lane,  such  as  the  note  and  mortgage  se- 
curing It,  were  given  to  the  witness,  and  he 
was  informed  that  the  sick  man  wished  to 
transfer  them  to  his  wife.  The  witness,  for 
the  purpose  of  making  the  transfer,  wrote 
on  each  mortgage  an  assignment  thereof  to 
the  wife,  and  Mr.  Lang  signed  this  written 
assignment  on  each  mortgage.  This  was 
done  to  carry  out  the  intent  of  the  sick  man 
to  transfer  all  of  the  papers  to  the  wife.  The 
assignments  were  put  in  evidence.  It  is 
claimed  that  this  was  error  because,  as  it  Is 
said,  an  assignment  of  a  mortgage  does  not 
carry  with  it  the  note.  This  witness  gave 
sufficient  testimony  to  show  a  parol  transfer 
of  the  notes  and  delivery  thereof.  He  was 
not  certain  that  the  particular  notes  mention- 
ed in  the  complaint,  and  which  were  also 
at  the  trial,  were  the  notes  that  he  saw  on 
the  day  the  transfer  was  made  and  which 
were  mentioned  In  the  mortgages;  but  the 
notes  mentioned  in  the  complaint,  which  were 
the  notes  shown  the  witnete,  were  such  notes 
as  were  described  in  the  mortgages. 

[I]  The  mortgages,  on  which  were  written 
the  assignments,  were  admissible  for  the 
purpose  of  identifying  the  notes  mentioned  in 
the  complaint  as  the  notes  that  were  trans- 
ferred by  the  deceased,  If  for  no  other  pur- 
pose. Betides  this,  the  witness  testified  that 
Mr.  Lane  desired  to  transfer  all  the  papers, 
notes,  mortgages,  abstracts,  and  Insurance 
policies  to  his  wife,  and  the  witness  wrote 
the  assignmmts  on  the  mortgage  in  order, 
as  he  said,  to  carry  out  that  desire,  believing 
that  the  exiwessed  intent  of  the  sick  nian 
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would  be  Urns  accompUahed.  The  trial  was 
to  the  court 

[4]  Under  all  these  drcumgtances,  there 
was  no  error  in  admitting  the  mortgages  with 
the  assignments  thereon.  The  testimony  oC 
the  widow  in  the  county  court,  whm  she  was 
dted  and  examined  under  section  7263,  Rev. 
St,  written  out  by  the  steuograither,  was  ad- 
mitted in  evidence.  It  is  strenuously  urged 
that  this  was  error.  This  testimony  seems 
to  be  of  the  kind  that  is  expressly  made  ad- 
misstble  by  the  soTenth  snbdiTlEdon  of  an  act 
amending  section  7267,  Rev.  St  1908,  found 
on  page  678,  Sess.  Laws  1911.  Some  objec- 
tion is  made  In  the  brief  that  UUs  testimony 
was  not  sufficiently  tdraitifled  by  the  stenc^- 
rapher.  That  specific  objection  was  not 
raised  at  the  trial.  Besides,  had  this  testi- 
mony been  excluded,  or  if  It  is  now  dlsre- 
gardedt  it  would  be  found  of  uecessl^  from 
the  evidence  of  the  other  witness  mentioned 
above,  and  which  was  uncontradicted,  that 
the  notes  were  transferred  to  Mrs.  Lane  by 
delivery  before  the  death  of  her  husband. 
Aa  we  are  unable  to  find  any  prejudicial  er- 
ror, the  Judgment  is  affirmed. 

Judgment  affirmed. 

6ABBBRT  and  HILL,  JJ.,  concur. 


<S7  Colo.  423) 

DUSSART  et  al.  v.  M.  ABDO  MBBCANTILE 

CO.    (Na  8,060.) 
(Supreme  Court  of  Colorado.    May  4,  1914.) 

1.  Appeal  and  Ebsob  (8  966*)— Bbv™w--Cob- 
txnuancb. 

Wbere  the  denial  of  a  continuance  request- 
ed on  the  ground  of  surprise  was  well  within  the 
discretion  of  the  trial  court,  its  action  cannot  be 
reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3837;  Dec.  Dig.  8  w6.»l 

2.  Taxation  (§  761*)— Tax  Saia— Tax  Deeds. 

A  tax  deed  Is  void  upon  its  face  wbere  it 
shows  that  the  land  was  sold  to  the  county  for 
unpaid  taxes  on  the  first  day  of  the  treasurer's 
sale. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  H  1609,  1510-1513;  Dee.  Dig.  § 
761.*] 

8.  Taxation    (|  766*>— Tax   Titles— Tax 

Deeds— Validity. 

A  tax  deed  issued  under  Laws  of  1001,  | 
184,  p.  331,  requiring  execution  by  the  treasurer 
in  his  official  capacity  and  attestation  by  bis 
official  seal  is  void  npon  its  (ace  when  not  at- 
tested by  the  conn^  treasurer's  official  seal. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  SS  1B23-1627;  Dec.  Dig.  §  765.*] 

4.  Adverse  Possession  (8  79*)— "Color  of 
Title"— What  Constitutes. 

Possession  under  a  tax  deed,  void  on  its 
face,  coupled  with  payment  of  taxes,  will  not 
set  the  seven-year  statute  of  limitations  in  mo- 
tion, particularly  as  the  certificate  of  sale  upon 
which  the  deed  was  issued  described  the  prop- 
erty, which  was  located  In  Romeroe's  addition 
to  the  town  of  Aguilar.  as  lot  9.  block  10,  town 
or  city  of  Romeroe's,  tbouRh  there  was  no  city 
by  that  name  in  the  county,  and  the  descrip- 
tion did  not  show  whether  the  land  was  in 
Aguilar  or  another  city  of  the  county,  for  such 
a  deed  can  afford  no  basis  for  a  claim  under 


color  of  title  in  good  faith,  as  color  of  title 
must  be  such  title  as,  tested  by  itself,  would 

appear  to  be  good. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  88  459-402;  Dec  Dig.  | 
79.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  2,  pp.  1264-1273 ;  vol.  8.  p.  7606.] 

6.  Adverse  Possession  J8  84*)— Colob  or  Ti- 
tle—Claiu  in  Good  Faith. 

Bot  the  claim  under  color  of  title  must  be 
made  In  good  faith,  and  is  not  available  under 
such  deed,  which  shows  on  its  face  fatal  defects 
and  irregularities. 

[Ed,  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  488-500;  Dec.  Dig.  { 
84.*] 

Error  to  District  Court,  Las  Animas  Coun- 
ty; A.  Watson  McHendrie,  Judge. 

Action  by  Catherine  Dussart  and  others 
against  tbe  M.  Abdo  Mercantile  Company,  a 
corporation.  There  was  a  Judgment  for  three 
of  the  plaintlirs  and  for  defendant  against  all 
others,  and  Catherine  Dnssart  and  others,  the 
unsuccessful  plaintiffs,  bring  error.  Reversed. 

HcOlashan  &  Oow,  of  Trinidad,  and  W.  G. 
Hiues,  for  plaintUIs  In  error.  McChesney  ft 
McChesney,  of  Trinidad,  for  def^dant  in 
error. 

SCOTT,  J.  This  is  an  acUon  to  cancel  a 
tax  deed  and  to  quiet  title  in  the  plaintiffs 
below,  to  the  premises  involved.  Louis  Dns- 
sart died  on  the  4th  day  of  July,  1S96,  in- 
testate, and  at  the  time  of  his  death  was  the 
owner  and  in  possession  of  lot  9,  block  10. 
in  Romeroe's  addition  to  the  town  of  AguUar 
In  Las  Animas  county.  He  left  as  his  heirs, 
a  wife  and  six  children,  all  of  whom  were  the 
plaintiffs  below  in  this  case.  The  defendant 
claims  under  a  tax  deed  dated  January  29, 
1902,  based  upon  a  sale  of  the  premises  to  the 
county  on  the  23d  day  of  March,  1890,  for 
taxes  due  for  the  year  1894,  recorded  Feb- 
nmry  24, 1902,  and  under  the  seven-year  stat- 
ute of  limitation,  as  being  in  open,  notorious, 
continuous  and  actual  possession  of  the  lots 
involved  for  a  period  of  more  than  seven 
years  prior  to  the  commencement  of  this  ac- 
tion under  claim  and  color  of  title  made  In 
good  faith,  and  the  payment  of  all  the  subse- 
quent taxes  legally  assessed  against  said  lot 
The  cause  was'  tried  partially  upon  an  agreed 
statement  of  facts,  in  which  it  is  agreed.  In 
addition  to  what  has  been  said,  that  three  of 
the  plaintiffs  were  at  the  time  of  the  execu- 
tion of  the  tax  deed,  minors,  and  did  not 
attain  their  majority  in  time  to  come  within 
the  statute  of  limitations  so  pleaded;  that 
in  1894  the  proi>erty  was  assessed  at  the 
value  of  ¥5,  and  the  tax  levied  was  12  cents ; 
that  the  certificate,  based  upon  which  the 
deed  was  executed,  described  the  premises  ts 
lot  0,  block  10,  of  the  town  or  dty  of  Rome- 
roe's; that  no  valid  affidavit  of  publishing 
and  posting  the  notice  of  tax  sale  was  filed 
with  the  county  clerk  and  treasurer;  that 
the  said  tax  certificate  was  assigned  by  the 
county  treasurer  to  A.  I.  Undsey  and  Fred 
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Bustedt,  and  that  the  tax  deed  described  the 
property  as  lot  0,  block  10  in  Romeroe's  ad- 
dition to  Agullar,  Las  Animas  county,  Colo. ; 
that  the  property  was  afterward  by  mesne 
ccaiTeyances,  conveyed  to  the  defendant  In 
error.  It  Is  further  stipulated  that  the  said 
tax  deed  Is  void  on  Its  face,  in  that  the  prop- 
erty therein  purporting  to  be  conveyed  was 
sold  to  the  county  of  l<as  Animas  on  the  Brst 
day  of  the  treasurer's  sale,  and  that  said 
deed  Is  not  attested  by  the  official  seal  of  the 
county  treasurer  of  Las  Animas  county ;  and 
that  all  subsequent  taxes  were  paid  by  the 
dtfendant  and  Its  grantors  when  due.  It 
was  admitted  during  the  trial  that  It  was  the 
custom  of  the  county  assessor  in  the  year 
1804  to  assess  the  property  in  Romeroe's  ad- 
dition to  the  town  of  Agullar  as  being  a 
certain  lot  and  block,  Romeroe's.  and  that  it 
was  intended  thereby  to  mean  Romeroe's  ad- 
dition to  AgoHar.  But  the  plalDtiffs'  rights 
are  not  controlled  by  a  custom  of  county 
officials.  They  are  entitled  to  their  rights  un- 
der the  law.  The  court  found  that  the  tax 
deed  was  void  upon  its  face,  and  that  the 
defendant  and  its  predecessors  claimed  the 
title  under  the  tax  deed,  having  been  in  the 
actual,  ope^  and  notorious  possession  of  said 
lot  under  claim  and  color  of  title  made  in 
good  ftdtta,  and  have  paid  all  taxes  legally 
assessed  and  levied  thereon  tor  a  period  of 
seven  years  Immediately  preceding  the  com- 
mracement  of  the  action,  that  the  seven-year 
statute  of  limitation  cannot  and  does  not  ap- 
ply to  the  three  plaintiffs,  who  were  minors 
at  the  time,  and  the  judgmoit,  in  so  far  as 
these  three  of  the  plaintiffs  are  concerned, 
canceled  and  annolled  said  tax  deed,  and 
quieted  title  in  a  <me-twelftb  interest  in  said 
premises  in  and  to  each  of  the  three  defend- 
ant mlnOTS,  and  adjudged  the  defendant  to 
be  the  owner  in  fee  simple  of  the  remaining 
tbree-fourths  interest,  and  Quieted  title  in 
the  d^endant  for  sn6h  interest  in  the  prem- 
ises. This  Judgment  is  before  us  for  review. 

While  there  are  many  apparent  valid  ob- 
jections to  the  validity  of  the  tax  deed,  we 
will  consider  only  the  following:  (a)  That  the 
deed  Is  not  attested  by  tbe  official  seal  of  the 
county  treasurer  of  Las  Animas  county,  (b) 
That  the  property  was  assessed  and  described 
in  tbe  certificate  of  tax  sale  as  follows:  Lot 
9.  block  10.  B«meroe's,  while  In  the  deed  the 
proDises  are  described  as  lot  9,  block  10  In 
Romeroe's  addition  to  the  town  of  Agullar, 
etc.,  which  latter  Is  the  correct  descrlptloa  of 
the  premises. 

[1  ]  Ui)on  the  hearing  A.  L  Lindsey,  one  of 
the  grantees  of  tbe  deed,  testified  for  tbe 
defendant,  and  to  the  effect  that  he  erected  a 
building  on  the  premises  in  the  year  1903. 
Counsel  for  plaintiffs  contended  that  this 
testimony  was  a  surprise,  and  for  such  rea- 
son moved  tbe  court  for  a  continuance  to 
permit  them  to  prove  that  this  building  was 
not  erected,  and  that  Lindsey  did  not  take 
possession  of  tbe  premises,  until  1905.  which. 
If  tnifl^  would  take  the  case  out  of  the  seven- 


year  statute  of  limitations.  Tbls  motion  was 
overruled,  and  is  assigned  by  tU:  plaintiffs 
as  one  of  the  errors  in  tbe  case.  It  would 
seem  to  be  well  within  tbe  discretion  of  tbe 
court  to  overrule  that  motion,  and,  as  pre- 
sented here,  we  cannot  hold  it  to  be  error. 

[2]  The  deed  upon  its  face  showi.  that  tbo 
property  was  sold  to  the  county  on  the  drst 
day  of  the  treasurer's  sale.  Under  tbe  re- 
peated decisions  of  this  court,  as  well  as  by 
the  admission  of  parties,  this  deed  was  clear- 
ly void  upon  Its  face  for  such  reason  alone. 

[3]  It  is  also  agreed  that  the  deed  Is  void 
upon  its  face  for  the  additional  reason  that 
It  is  not  attested  by  tbe  county  treasurer's 
official  seal.  The  deed  in  question  was  is- 
sued under  a  statute  (section  184,  p.  831, 
Laws  of  1901)  requiring  its  execution  by  the 
treasurer  in  his  otliclal  capacity,  and  at* 
testation  by  his  official  seal,  and  not  "official 
or  private,"  as  required  under  the  former 
statute. 

In  Empire  Co.  v.  Bender.  49  Colo.  S22,  113 
Pac.  494.  it  was  said:  "Under  the  statute  in 
force  at  tbe  time  of  the  execution  of  such  an 
instrument.  It  was  a  prerequisite  that  the 
deed  should  be  signed  by  the  treasurer  In  his 
official  capacity  and  attested  by  his  official 
or  private  seal,  and  acknowledged,  before 
some  officer  authorized  to  take  acknowledg- 
ments of  deeds;  and,  when  sutetantlally  thus 
executed  and  recorded  in  the  proper  records 
of  title  to  real  estate,  it  vested  all  tbe  right, 
title,  interest,  and  estate  of .  the  former 
owner  In  and  to  the  lands  conveyed.  Until 
the  deed  was  thus  executed,  namely,  signed 
by  the  treasurer  in  hia  official  capacity,  at- 
tested by  his  private  or  official  seal,  and  ac- 
knowledged, It  was  no  deed.  Mills'  Ann.  St. 
S9  3901  and  3902."  In  that  case,  Sayre  v. 
Sage,' 47  Colo.  559,  108  Pac.  160,  was  quoted 
with  approval  wherein  it  was  said:  "The 
treasurer,  in  executing  such  deed,  acts  under 
a  naked  statutory  power,  and.  In  order  that 
it  shall  be  ^alld,  it  must  comply  substan- 
tially with  the  provisions  of  tbe  statute  pre- 
scribing Its  form.  That  It  must  be  attested 
by  tbe  official  or  private  seal  of  the  treas- 
urer is  a  positive  requirement  of  the  statute, 
and  is  as  necessary  to  Its  validity  as  any 
other.  Without  one  or  the  other  of  the  seals 
speclQed,  it  Is  void." 

Tbe  law  of  1901  required  attestation  by  the 
official  seal  alone;  and,  in  the  absence  of 
this,  or  of  any  seal  at  all,  the  deed  In  con- 
troversy was  void  upon  its  face  for  that  rea- 
son alone. 

It  will  be  seen  that  the  tax  deed  relied  on 
In  this  case  under  authority  of  Bmplre  Co. 
r.  Bender,  supra,  by  reason  of  the  absence  of 
tbe  seal  of  tbe  county  treasurer,  icm  no 
deed  at  all.  It  does  not  come  within  the  rule 
of  De  Foresta  v.  Cast,  20  Colo.  307,  38  Pac 
244,  and  authorities  cited  as  resting  on  that 
case.  It  is  not  regularly,  executed  as  pro- 
vided by  the  statute.  Tbe  last  case  dted, 
as  does  Sayre  v.  Sage,  supra,  holds  that  the 
attachment  ot  the  seal  la  vital  to  tbe  validity 
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of  a  tax  deed  for  the  reason  that  it  Is  vital  to 
the  manner  and  form  of  the  execution  of  the 
instrument.  If,  therefore,  it  ia  no  deed  at 
aU,  it  follows  that  such  an  Instrument  can- 
not give  color  of  title. 

In  an  eihaustive  review  of  the  authorities 
it  was  held,  In  the  case  of  Matthews  v.  Blake, 
16  Wyo.  110,  92  Pac.  242,  quoting  Black  on 
Tax  Titles:  "Where  the  statute  directs  the 
execution  of  a  deed  by  a  public  officer,  and  : 
requires  It  to  be  executed  in  a  particular  j 
manner,  and  to  be  witnessed  or  acknowledged  j 
before  a  particular  officer,  the  witnessing  or 
acknowledging  of  the  deed  In  that  manner  Is  l 
a  part  of  its  execution,  and  without  such  wit* 
neseing  or  acknowledgment  Is  rold  upon  its 
face.  The  rule  Is  stated  In  Black  on  Tax 
Titles,  S  208,  as  follows:  *A  rule  of  primary 
Importance  is  that  the  execution  of  a  tax 
deed  must  conform  strictly  to  the  statute; 
that  is,  any  directions  which  the  law  may 
give  In  regard  to  Its  signature,  seal,  witness- 
es, or  acknowledgment  must  be  duly  complied 
with,  or  the  conveyance  will  be  Invalidated. 
Thus,  if  the  act  requires  that  tax  deeds  shall 
be  authenticated  by  the  addition  of  the  seal 
of  the  county,  and  ttils  be  omitted,  the  deed 
wfll  be  void,  nor  will  it  even  be  admissible 
to  show  color  of  title  under  the  special  limi- 
tation of  the  revenue  act* " 

14]  It  may  be  stated  as  a.  general  and  well- 
established  rule  of  law  that,  In  order  to  give 
color  of  title,  the  iBstnuneot  or  conveyance 
most  at  least  be  good  In  point  of  form,  pro- 
fess to  convey  the  tltl^  and  be  properly  and 
duly  executed. 

Under  a  statute  requiring  the  seal  of  the 
county  be  attached,  as  In  this  state^  It  was 
expressly  held  In  Sutton  t.  Stone,  4  Neb.  319, ' 
that  If  the  seal  of  the  county  be  omitted  in 
its  authentication,  the  deed  is  not  only  void, 
but  that  it  Is  not  admissible  even  to  show  col- 
or of  title.  In  Bedfleld  v.  Parka,  1S2  U.  8. 
289,  10  Bnti.  Ct  8S,  33  L.  Ed.  327,  a  case 
where  a  tax  deed  recited  the  sale  as  being  on 
a  day  not  anth<nized  by  law,  the  deed  was 
hdd  not  admissible  in  evidence  to  support 
adrose  possession  mider  a  statute  of  Umlta- 
tLona.  Armstrong  t.  Hufty,  166  Ind.  006,  55 
N.  B.  443,  60  N.  B.  1080.  In  Day  T.  Day,  59 
Mlsa.  SIS,  the  sole  qnestton  was  the  omlaalon 
of  the  seal  of  the  county  treasurer,  and  It 
was  there  held  that  the  Instrument  was  not 
a  deed,  and  therefore  not  admissible  In  evi- 
dmoe  for  any  purpose. 

Tbe  reason  for  the  rule  is  well  stated  in 
Keller  v.  Hawk,  10  Okh  407,  91  Pac.  778,  as  | 
follows:  "We  believe  that  the  Legislature  did  ' 
not  intend  that  time  should  breathe  life  and 
force  into  an  Instrument  from  the  face  of 
wbicb  it  could  be  seen  that  It  was  absolutely 
void.  The  law  was  Intended  to  protect  pur- 
chasers at  tax  sales  and  their  grantees  from 
hidden  defects  in  the  proceedings,  and  not 
from  those  which  the  tax  deed  shows  upon 
its  face,  and  which,  under  the  law,  persons 
dealing  with  the  title  are  bound  to  know." 


We  must  hold,  therefore,  that  the  deed  In 
this  case,  by  reason  of  the  absence  of  the 
seal  of  the  county  treasurer,  was  not  prima 
fade  evidence  of  title,  and  In  the  language 
of  Empire  Co.  r.  Bender,  supra,  It  was  no 
deed. 

The  clearest  definition  of  the  term  "claim 
and  color  of  title  In  good  faith"  we  have  been 
able  to  And  Is  that  given  In  Irving  v.  Brown- 
ell,  11  111.  403,  where  It  Is  said:  "By  the 
words  'claim  and  color  of  title  made  in  good 
faith*  must  therefore  be  understood  such  a 
title  as,  tested  by  itself,  wonld  appear  to  be 
good,  not  a  paramount  title,  capable  of  resist- 
ing all  others,  but  such  an  one  as  would  au- 
thorize the  recovery  of  the  land  when  noat- 
tacked,  as  no  better  title  was  shown;  that  is, 
a  prima  facie  title.  Such  a  title,  connected 
with  seven  years'  actual  possession  and  pay- 
ment of  taxes,  becomes  invincible.  The  au- 
ditor's deed  offered  In  evidence  In  this  case, 
as  has  already  been  shown,  was  not  such  a 
title  as,  unaccompanied  with  other  proof, 
did  not  afford  prima  fade  evidence  of  title, 
and  it  was  not  therefore  admissible  in  evi- 
dence for  the  purpose  of  showing  claim  and 
color  of  title  under  the  act  of  1839." 

[S]  But  this  claim  under  "coldr  of  tiUeb" 
must  be  made  in  good  faith,  and  is  not  avail- 
able where  the  title  is  accepted  with  knowl- 
edge of  its  invalidity. 

In  Irving  r.  Brownell,  supra,  speaking  upon 
this  point,  the  court  said :  "We  are  bound  to 
give  these  words  some  meaning,  and  they  will 
have  none  if  the  same  constmction  la  to  be 
put  upon  the  act  as  If  th^  were  not  la  IL 
It  Is  manifest  that  the  L^lslatare  only  In- 
tended to  protect  those  who  had  been  in  pos- 
session of  land,  and  paying  taxes  upon  it, 
under  the  belief  that  they  had  a  good  title. 
*  *  *  If  he  knew  that  he  was  not  acquir- 
ing such  a  title,  or  If  the  drennutances 
^onld  be  such  that  a  reasonable  man  ml^t 
know  that  the  title  he  was  obtaining  was 
wholly  defecttve.  then  It  would  not  be  a  tiUe 
acquired  In  good  f^th,  and  consequently,  not 
entiaed  to  the  protection  of  the  act  of  ISSft" 

Tht  certificate  of  sale  to  the  county  pur- 
diased  by  Undaey  and  Rustedt,  and  upon 
which  the  deed  was  Issued,  described  the 
premises  therein  alleged  to  be  sold  as  lot  9, 
block  10,  town  or  city  of  Bomeroe's.  The 
property  was  so  assessed  and  described  upon 
the  tax  roll.  This  appeared  on  the  face  of 
the  certificate.  It  is  not  claimed  that  there  Is 
any  such  dty  or  town  in  Las  Animas  county 
as  Romeroe's.  The  deed  described  the  prem- 
ises as  being  in  Romeroe's  addition  to  the 
town  of  Aguilar.  The  description  upon  the 
tax  rolls  and  In  the  certificate  of  sale  may 
have  applied  equally  as  well  to  the  town  ik 
Trinidad  as  Aguilar.  The  description  in  the 
certificate  and  upon  the  rolls  was  of  no  exist- 
ing premises  at  all.  This  was  apparent  oo 
the  face  of  the  certificate,  and  the  purchas- 
ers were  In  this  case  presumed  to  know  the 
law,  and  tiie  fact  that  there  was  no  mdi 
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town  or  dty  as  Bomeroe's  must  have  been 
apparent  Beside,  it  appears  tbat  one  of  the 
purchasers  was  a  lawyer.  Reliance  in  good 
faith  upon  the  purchase  of  such  a  certiflcate 
as  entitling  the  purchasers  to  a  deed  for 
premises  not  ttierein  described  Is  InconcelT- 
abl& 

One  who  takes  a  conveyance  of  a  tax  title 
can  claim  no  benefit  from  it  If  he  had  actual 
knowledge  of  facts  which  render  it  invalid,  or 
If  the  records  show  on  their  face  fatal  de- 
fects or  irregularities.  37  Cye.  14S9;  Am.  & 
Eng.  Edc.  vol  1,  SGS,  and  authorities  cited. 
In  Bowman  v.  Wettig,  39  111.  416,  the  holder 
of  a  certiflcate  of  tax  sale  obtained  a  tax 
deed  prior  to  the  axptration  of  the  two  years 
cequlred  by  the  statute,  and  the  court  said: 
*TbB  question  Is,  Can  a  party  holding  such 
certiflcate,  when  he  accepts  a  deed  to  which 
he  knows  he  is  not  entitled  under  the  law, 
be  considered  aa  acquiring  tbe  color  of  title, 
which  Bueb  deed*  if  he  was  entitled  to  It, 
would  give  him,  in  good  faith  *  *  *?  We 
have  no  hesitancy  In  answering  this  question 
In  the  negative.  The  deed  was  made  and 
accepted  in  fraud  of  the  law.  The  appellant 
knew,  when  he  accepted  tills  deed,  that  he 
was  not  entitled  to  It,  and  therefore,  cannot 
use  It  as  color  of  title  made  In  good  ftUtb.** 

In  Sllford  V.  Stiatton,  S4  Colo.  248. 130  Pac 
827,  this  court  quoted  with  approval  the  fol- 
lowing language  from  Hardin  v.  Gouvenenr, 
99  111.  140:  **But  color  and  claim  may  be  made 
in  good  Or  In  bad  faith.  The  good  or  bad 
taiOi  is  not  a  result  of  color  or  claim.  The 
faith,  whether  good  or  bad.  depends  upon  the 
purpose  with  wliich  the  deed  Is  obtained,  and 
the  reliance  placed  upon  the  daim  and  the 
color.  .A  party  receiving  color  of  title,  know- 
ing It  to  be  worthleas,  or  In  fraud  of  the 
owner's  rights,  although  he  holds  the  color 
and  asserts  the  claim,  cannot  render  it  avail- 
ing, because  of  the  want  of  good  faith." 

The  facts  in  this  case  force  the  couduslou 
that  there  was  an  al>sence  of  that  good  fUth 
legalred  by  the  statute. 

The  Judgment  is  reversed. 

MUSSEB,  a  and  GABBIGUBS,  J., 
concur. 

(BT  Colo.  432) 

TOWN  OP  SUOAR  CITY  et  aL  v.  BOARD 
OP  GOM'RS  OF  CROWLEY  COUN- 
TY.   (No.  8100.) 

(Supreme  Conrt  of  CTolorado.    May  4,  1914.) 

1,  ConNTXBB  (i  29*>— GouMTT  Skat  Electiov 

— CoHTEST— AUENDMBNT  TO  COUFUINT. 
A  complaint,  attacking  the  result  of  an 
election  eataiiUsfaiiig  a  county  seat  on  the  ground 
that  illegal  votes  were  counted,  which  was  filed 
QDder  Rev.  St  1908,  {S  2308-231U,  cannot  be 
amended  ao  as  to  insert  a  list  of  illegal  voters, 
mm  required  by  section  2312,  for  that  section 
is  mandatory,  and  a  strict  compliance  is  nece»> 
sary  in  order  to  give  the  court  jurisdiction  of 
the  proceeding,  and  to  allow  amendments  would 


Indirectly  extend  the  time  for  bringing  socb 

contest. 

[Ed.  Note.— For  other  cases,  see  Counties. 
Cent.  Dig.  |  29;   Dec.  Dig.  8  29.*] 

2.  PLBAOIRO  (S  230*)— AnnDMEKT— Axlow- 
ANCS. 

The  right  to  amend  In  spedal  prooeedingi 
is  purely  statatory,  and,  where  tne  statute- 
does  not  specifically  authorize,  amendments  ct 
a  snbatantlai  natare  cannot  be  made. 

[Ed.  Note.— For  other  cases,  see  Pieadlnb 
Cent  Dig.  |  082;  Dec.  DlTliiSO.*] 

8.  EucnoKS  (I  288*)— RsviKW— DiscKETion. 

Wbere  an  amendment  to  the  comptatnt  la 
an  election  contunt  waa  not  proposed  until  tliree 
weeks  after  answer  was  filed,  and  practically 
one  month  after  the  contest  was  begun,  ita  de- 
nial was  not  an  abuse  of  discretion. 

[Ed.  Note.— For  other  caaes,  see  Elections. 
Cent.  Dig.  H  280-283;  Dec  Dig.  |  288.*] 

4.  Counties  (|  20*>— Cotwrr  SBAT^-STATDras 
— Repbai^Imflication. 

Const,  art  14,  I  2,  provides  that  the  Gen- 
eral Assembly  shall  have  no  power  to  remove 
county  seats,  but  removal  Bhall  be  provided  tor 
by  law,  and  tbat  no  county  seat  shali  be  remov- 
ed unless  a  majority  of  the  qualified  electors 
voting  on  tba  proposition  shau  vote  therefor; 
no  person  being  eautled  to  vote  <m  such  proposi- 
tion who  shair  not  have  resided  in  the  county 

0  months  and  In  the  election  precinct  00  days 
preceding  the  election.  Article  S,  i  25,  prohib- 
its the  passage  of  local  laws  locating  or  chang* 
ing  county  seats.  Act  of  1881  (Laws  1881.  pu 
103),  enact''d  after  the  adoption  of  the  Con- 
stitution, provides  that,  whenever  the  county 
commissioners  shall  order  an  election  on  the 
question  of  the  location  of  the  county  seat,  it 
shall  be  their  duty  to  provide  special  registers, 
wtio  shall  make  a  special  registration  of  the 
voters  who  have  resided  in  the  county  6  months 
and  in  the  precinct  00  days  prior  to  the  elec- 
tion, and  that  special  ballot  boxes  shall  be 
kept  Held  that,  the  act  of  1881  being  passed 
under  the  authority  of  the  Constitution,  It  not 
ool^  abrogated  Rev.  St  1868.  e.  20.  |  42,  re- 
lating to  the  removal  of  county  seats,  but  Laws 
1801,  p.  57,  providing  for  permanent  location 
of  county  seats  by  a  vote  of  the  majority  of  tbe 
legal  voters,  and  hence  only  those  voters  who 
have  resided  within  the  county  for  the  pre* 
scribed  period  may  vqte  on  the  question  of  the 
location  of  th«  county  seat 

[Ed.  Note.— For  other  cases,  see  Oranties,  De& 
•Dig.  S  26.*] 

6.  Statutks  (I  211*)— CoNaTBtrcnoN— Title. 

While  the  title  of  a  legislative  act  may  bs 
considered  by  the  courts  aa  an  aid  to  Its  inter* 
pretation,  there  is  no  occasion  to  resort  to  the 
title  when  the  body  of  the  act  leaves  no  doubt 
as  to  its  purpose. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {  288;  Dec.  Dig.  {  211.*] 

6.  CooNTiKs  (S  26*)  — Codntt  Seats— Eleo- 
TioNs— Statutes— Vali  dity. 

Act  of  1881  (Laws  1881,  p.  103),  reauiring 
6  months'  residence  in  the  county  and  00  days 
in  the  precinct  to  entitle  persons  to  vote  on 
the  question  of  the  location  of  county  seats,  is 
not,  in  view  of  Const  art  7,  |  1,  reserving  to 
tbe  Legislature  tbe  right  to  determine  the  length 
of  residence  required  in  the  county  or  precinct 
as  a  qualification  for  voting,  ana  article  14, 

1  2,  requiring'  six  months'  residence  in  the 
county  and  00  days  in  the  precinct  as  a  condl- 
tioo  to  voting  on  the  question  of  removal  of 
county  seats,  unconstitutional  because  requir- 
ing a  longer  residence  in  the  county  and  prfr 
cinct  than  is  necessary  to  qualify  doctors  t» 
vote  at  general  elections. 

[Ed.  Note.— For  other  cases,  see  Counties, 

Dec  Dig.  f  26.*] 
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7.  Statutes  (5  120*)— Subject  of  Act— Title. 

Act  o£  1881  (Laws  1881,  p.  103),  entitled 
"An  act  to  regulate  elections  for  the  removal 
of  coiiuty  seats,"  and  providing  not  only  for 
elections  for  the  removal,  but  for  elections  for 
the  location  of  county  seats,  is  not  unconsti- 
tutional, io  that  its  sub^t  is  not  sufficiently 
expressed,  for  the  title  is  broad  and  compre- 
hensive enough  to  include  elections  for  the  re- 
moval of  county  seats,  whether  temporarily  or 
permanently  located,  and  the  qnestioo  of  the 
permanent  location  of  a  county  seat  involves 
or  may  involve  a  question  of  removal. 

[Ed.  Note.— For  other  cas^  see  Statutes, 
Cent.  Dig.  H  168-172;  Dec.  Dig.  f  120.*] 

En  Banc.  Error  to  District  Court,  Crow- 
ley County;  J.  E.  Rlzer,  Judge. 

Election  contest  by  tUe  Town  of  Sugar  City 
and  another  against  the  Board  of  County 
Commissiouera  of  the  County  of  Crowley. 
There  was  a  Judgment  for  defendant,  and 
plalntlffls,  contestants,  bring  error.  Affirmed. 

Thomas  ft  Thomas,  of  Denver,  for  plain- 
tifCs  In  error.  H.  A.  Hicks,  of  Denver,  and 
L  H.  Stanley  and  Perry  Beh^er,  both  of 
Ordway  (Charles  Boadi,  of  Denver,  of  coun- 
sel), for  defendant  In  error. 

BAILEX,  J.  The  general  assembly  creat- 
ed the  County  of  Crowley  In  1911  and  tem- 
porarily established  Its  county  seat  at  the 
town  of  Ordway,  and  provided  that  the  coun- 
ty seat  Rhould  remain  there  until  a  perma- 
nent county  seat  was  selected  and  established 
as  provided  by  law. 

The  board  of  county  commissioners  call- 
ed and  caused  to  be  held,  at  a  general  elec- 
tion for  state  and  county  officers  on  Novem- 
ber 5th,  1912,  a  special  election  for  the  pur- 
pose of  permanently  locating  the  county  seat. 
Acting  under  the  law  of  1881  (Laws  1881,  p. 
103),  separate  registers  and  Judges  of  this 
election  were  appointed  and  separate  ballot 
boxes  therefor  provided.  The  Judges  were 
required,  and  actually  did,  permit  to  be  reg- 
istered and  to  vote  upon  that  question  only 
such  persons  as  were  by  the  terms  of  the  act 
of  1881  entitled  to  vote,  namely,  such  electors 
as  had  resided  within  the  state  of  Colorado 
one  year,  In  the  county  six  months  and  in 
the  precinct  ninety  days. 

As  a  result  of  the  election,  the  board  of 
canvassers,  on  the  8tb  day  of  November,  1912, 
returned  that  the  town  of  Ordway  had  re- 
ceived a  majority  of  twenty-seven  of  all 
votes  cast  upon  that  question.  On  the  18tb 
day  of  November  next  thereafter,  the  tenth 
day  after  the  official  canvass,  plaintiffs  In  er- 
ror filed  in  the  district  court  their  statement 
of  contest,  thereby  undertaking  to  overturn 
such  election.  On  the  27th  day  of  that  month 
the  defendant  In  error  filed  its  answer,  con- 
sisting of  five  separate  defenses  and  pleas, 
and  one  counterclaim.  On  the  16th  of  De- 
cember following,  the  answer  of  defendant 
In  error  having  raised  the  sufficiency  of  such 
Ntiiteuient  of  contest,  because  of  Its  failure  to 
set  forth  a  list  of  names  of  alleged  Illegal 


voters,  plaintiffs  in  error  asked  leave  to 
amend,  and  tendered  and  requested  to  have 
made  a  part  of  their  original  contest  state- 
ment a  list  of  such  alleged  illegal  voters, 
which  leave  the  court  denied.  It  Is  to  be 
noted  that  the  filing  of  the  application  to 
amend  was  three  weeks  after  the  filing  of 
the  answer  of  defendant  in  error,  and  lacked 
but  two  days  of  being  a  fnll  month  after 
the  filing  of  the  original  statemoit  of  con- 
test • 

[1]  There  are  two  main  questions  In  this 
case,  incidentally  involving  some  minor  ones: 
Elrat  Should  plaintiffs  in  error  have  been 
allowed  to  file  an  ammdment  to  the  third 
paragraph  of  the  complaint,  by  Inserting 
therein  or  adding  thereto  the  names  of  those 
persons  who  It  is  claimed  were  illegal  voters? 
Second.  Was  the  election  to  locate  the  coun- 
ty seat  held  under  the  provlsiona  of  thepn^ 
er  statute,  or  was  the  election  void  because 
of  the  residential  qualifications  required  to 
entitle  persons  to  vote  upon  that  qnestion? 

The  act  providing  for  election  contests  of 
this  character  is  not  onlf  apedal,  but  fur- 
nishes a  complete  system  of  procedure  with- 
in itself,  summary  In  its  nature.  Sections 
2308-2319,  R.  S.  1908.  Under  the  plain  terms 
of  section  2308  and  those  immediately  fol- 
lowing, it  is  manifest  that  the  contestors 
were  without  right  to  amend  their  statement 
of  contest  by  supplj  lng  the  very  thing  which 
was  essential  in  the  first  instance  to  state  a 
ground  of  contest  and  give  the  court  Jurisdic- 
tion. The  allegation  in  the  statement  of  con- 
test to  which  the  amendment  was  offered 
reads: 

"Third.— That  sufficient  illegal  votes  were 
received,  and  counted,  for  the  town  of  Ord- 
way, as  the  location  of  the  permanent  coun- 
ty seat  of  the  County  of  Crowley,  at  said 
election.  In  each  of  the  several  voting  pre- 
cincts of  the  said  County  of  Crowley,  to 
change  the  result  of  said  election." 

Section  2312,  R.  S.  1908,  reads  In  part  as 
follows: 

"When  the  reception  of  illegal  or  the  re- 
jection of  legal  votes  Is  alleged  as  the  cause 
of  the  contest,  a  list  of  the  number  of  per- 
sons who  so  voted,  or  offered  to  vote,  shall  be 
set  forth  in  the  statement  of  contestor." 

This  provision  Is  mandatory  and  must  be 
strictly  construed.  The  language  of  the 
statute  in  this  i)articular,  aa  well  as  in  all 
other  fundamental  features.  Is  not  subject  to 
amendment  under  the  liberal  provisions  of 
the  code  of  civil  procedure.  In  Schwarz  v. 
County  Court,  14  Colo.,  page  44,  23  Pac  84, 
it  was  held  that  In  order  to  give  the  court 
Jurisdiction  the  contest  statement  must  con- 
tain the  list  required  by  section  2312,  and 
the  opinion  therein  contains  the  following: 

"The  proceedings  upon  an  election  contesi 
before  the'  county  Judge,  under  the  .itatutt, 
are  special  and  summary  in  their  nature; 
and  it  is  a  general  rule  that  a  strict  ob.serT- 
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ance  of  the  statute,  so  far  as  regards  tbe 
steps  necessary  to  give  jQrisdictloii,  must  be 
required  In  such  cases.  The  act  onder  wblcb 
tbese  contests  were  inatltnted  not  taaTlng 
been  complied  with  In  tbe  particular  men- 
tioned, tbe  sietpments  filed  as  the  basis  of 
the  proceedings  are  radically  defectlTe.  Sedg. 
St  &  Const  Law,  299;  Dors^  t.  Barry,  24 
CaL  449 ;  Gasgrave  v.  Howland,  Id.  457 ;  Nor- 
wood T.  Kenfleld  [30  GaL  393],  supra;  Loo- 
mis  T.  Jackson,  6  W.  Va.  613;  Buckley  v. 
Lowry,  2  Midi.  418. 

"The  act  is  not  only  special  In  character, 
but  it  furnishes  a  complete  system  of  proce- 
dure within  itself.  It  requires  that  such  con- 
tests shall  be  tried  and  determined  by  the 
county  Judge  of  the  county  in  which  the  con- 
tests arise.  It  provides  for  a  written  state- 
ment as  the  basis  of  the  proceedings,  and  des- 
ignates what  It  shall  contain,  and  tbe  officer 
with  whom  it  shall  be  filed.  It  designates 
tbe  officer  by  whom  the  summons  shall  be  is- 
sued, and  provides  tbe  time  and  manner  of 
making  np  the  Issues.  Provision  Is  also  made 
for  fixing  the  time  of  trial,  and  for  the  form 
of  Judgment  to  be  entered,  etc.  As  we  have 
seen,  tbe  Jurisdiction  of  the  court,  under  such 
a  statute,  depends  entirely  upon  the  terms  of 
the  act,  and  consequently,  before  coutestors 
can  Invoke  such  Jurisdiction,  facts  must  be 
stated  by  them  which  bring  the  cases  within 
the  purview  of  the  act  In  these  statements, 
while  tbe  board  of  registration  Is  charged 
with  fraudulently  permitting  the  names  of 
those  not  entitled  to  vote  to  be  registered,  the 
gravamen  of  complaint  in  each  case  is  that 
suffldent  illegal  votes  were  received  and 
counted  for  tbe  contestee  to  change  the  re- 
sult of  tbe  election ;  and,  unless  this  can  be 
maintained  as  a  cause  of  contest  contestors 
must  fail ;  and  yet  no  attempt  has  been  made 
to  comply  with  that  portion  of  the  act  requir- 
ing a  list  of  the  number  of  persons  who  so 
voted,  with  the  precinct  or  ward  where  such 
votes  were  cast  to  be  set  forth  In  the  state- 
ment. It  Is  reasonable  to  conclude  that  the 
legislature  in  enacting  this  requirement  had 
in  view  tbe  fact  that  by  previous  legislation 
the  utmost  care  had  been  exercised  to  pro- 
vide for  tbe  casting  of  tbe  ballots  and  the  in- 
t^rity  of  the  count;  and  it  Is  certainly  not 
unreasonable  to  require  those  who  desire  to 
contest  tbe  right  of  a  person  to  an  office  to 
which  he  has  been  declared  duly  elected  by 
the  tribunal  provided  by  law  to  determine 
that  question,  to  state  with  reasonable  cer- 
taintr  and  precision  the  cause  upon  which 
they  rely  to  overthrow  such  i^ult  We  can- 
not say  that  the  provision  of  tbe  statute  of 
1885,  under  consideration,  is  unreasonable, 
and,  if  it  were,  relief  must  be  looked  for 
from  the  legislature,  and  not  from  tbe  courts. 

"The  court  below  should  have  sustained  the 
pleas  to  its  Jurisdiction  based  upon  tbe  fail- 
ure to  include  in  the  statements  the  lists  re* 
quired  by  the  statute.  Faribault  v.  Hulett 
10  Minn.  38  (Gil.  16);  High,  Bztr.  Bern,  i 
.781;  Keller  v.  Chapman,  34  Cal.  635;  Garret- 


son  T.  County  of  Santa  Barbara,  61  Cal.  S4; 
Quimbo  Appo  V.  People,  20  N.  Y.  531." 

Under  this  rule,'  upon  principle  and  reason, 
obvlomdy  a  contestor  should  not  be  permitted 
to  make  such  an  amendment,  long  after  the 
time  in  whidi  a  contest  m^ht  be  instituted, 
the  eOTect  of  which  would  be  to  extend  the 
time  allowed  by  statute  within  which  such 
an  action  can  be  begun,  a  thing  which  the 
legislature  could  never  have  contemplated, 
since  the  proceedings  are  special  and  summa- 
ry. In  the  case  of  Kindel  v.  Le  Bert,  23 
Colo.  386,  48  Pac.  641.  68  Am.  St.  Rep.  234, 
It  is  definitely  ruled  that  amendments  such 
as  the  one  here  proposed  are  not  permisdble 
under  our  statute.  Speaking  to  this  point 
in  that  case  this  court  said : 

**In  McCrary  on  Elections,  |  396,  It  Is  said 
that  an  amendment  in  proper  cases  should  be 
allowed.  Where  It  Is  proper,  It  should  be 
seasonably  applied  for  and  under  sufficient 
showing.  Id.  IS  407,  408.  And  if  It  would 
work  a  continuance  or  a  considerable  delay, 
It  should  not  be  granted. 

"Upon  the  other  hand,  where,  as  In  Colo- 
rado, the  procedure  Is  governed  by  a  spedal 
act  which  does  not  provide  for  amendments, 
and  In  which  the  proceedings  are  not  assim- 
ilated to  some  practice  that  does  so  provide, 
It  has  been  expressly  held  that  It  was  beyond 
the  power  of  the  court  to  permit  amendments 
to  be  made.  Ford  v.  Wright,  13  Minn.  518 
(GU.  480) ;  Bull  V.  SouthwIck,  2  N.  M.  321, 
362,  et  seq.;  Vigil  v.  Pradt  4  N.  M.  (Johns.) 
375  [20  Pac  795];  6  Am.  &  Eng.  Eocy.  of 
Law,  407. 

"In  the  case  of  Schwarz  v.  County  Court, 
14  Colo.  44  [23  Pac.  84],  because  not  necessa- 
ry to  tbe  determination  of  that  case,  this 
court  expressly  declined  to  decide  the  point 
But  as  It  held  that  the  act  furnished  a 
complete  system  of  procedure  within  Itself, 
this  case  gives  countenance  to  tbe  doctrine 
that,  in  special  proceedings,  the  right  to 
amend  depends  upon  tbe  provisions  of  the 
act  itself.  Additional  recognition  is  found 
in  the  decisions  of  this  court  under  tbe  emi- 
nent domain  act  which  prescribes  a  complete 
system  of  procedure  for^  the  taking  or  dam- 
aging of  private  property.  Under  that  act  It 
has  been  decided  that  the  code  provisions  'on 
the  subject  of  amendments  to  pleadings  are 
Inapplicable.'  Knotb  v.  Barclay,  8  Colo.  300 
16  Pac.  924] ;  Tripp  v.  Overocker,  7  Colo.  72 
[1  Pac.  6951;  Colo.  Cent  R.  Co.  v.  Allen,  13 
Colo.  229,  242  [22  Pac.  605].    •    •  • 

"Upon  prlnclf)le,  and  in  the  light  of  these 
authorities,  we  are  of  opinion  that  wbere 
tbe  statute  itself  provides  for  amendments, 
but  does  not  define  their  scope,  those  relat- 
ing to  formal  matters,  or  which  are  made 
for  the  purpose  of  perfecting  and  com- 
pleting causes  of  contest  comprehended  with- 
in the  orlgliial  statement,  may,  upon  a  proper 
showing  and  if  applied  for  within  a  reasona- 
ble time,  be  permitted;  but  in  the  absence 
of  such  a  permissive  statute,  not  even  amend- 
ments of  this  nature  can  be  made,  and,  un- 
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less  there  Is  a  provision  expressly  so  provld- 
iDg,  no  new  cause  Of  action  or  contest  can  be 
set  up  by  way  of  amendment*' 

[2, 3]  There  Is  nothing  whatever  In  our 
contest  statute  provldius  for  amoidnirats  of 
any  sort.  Since  there  Is  no  snch  provision, 
clearly,  under  the  rule  as  announced  in  the  Le 
Bert  Case,  supra,  no  amendnienta,  certalnl}' 
none  of  substance,  should  he  allowed.  This 
court  clearly  recognizes  the  rule  that  the  right 
to  amend  in  special  proceedings  is  purely  stat- 
utory, and  where  the  statute  does  not  specific- 
ally  so  provide  amendments  of  a  substantial 
nature  cannot  be  made.  Moreover,  in  view 
of  the  tact  that  the  amendment  was  not  pro- 
posed until  some  three  weeks  after  answer 
filed,  and  practically  one  month  after  the 
contest  was  begun,  even  were  the  holding 
otherwise  as  to  the  right  to  amend,  still  in 
the  Instant  case  It  certainly  cannot  be  said 
that  there  was  an  abuse  of  discretion  in  re- 
fusing to  allow  it 

[4,  SI  Was  the  election  held  under  the 
proper  statute?  The  determinatloD  of  this 
qnestlott  depends  npon  a  consideration  of 
various  constitutional  provisions  and  stat- 
utes relating  thereto.  At  the  time  of  the 
adoption  of  the  constitution  tbe  following 
territorial  statutes  upon  the  subject  under 
consideration  were  In  force: 

"It  is  further  provided  that  the  people  may 
locate  permenently  the  county  seat  In  any 
part  of  the  county,  by  a  vote  of  the  majority 
of  the  legal  voters  in  each  county  according 
to  law."  Section  1165,  R.  S.  1908;  Session 
Laws  1861,  p.  57. 

"Whenever  any  county  shall  be  organized 
hereafter,  the  qualified  voters  thereof  are 
hereby  empowered  to  select  the  place  of  their 
county  seat  by  a  vote  at  the  first  election 
held  In  tbe  county  for  tbe  choice  of  county 
officers.  For  tbat  purpose  each  voter  may 
designate  in  his  ballot  the  place  of  his  choice 
for  the  county  seat;  and  when  the  votes 
are  canvassed  the  place  having  a  majority  of 
ail  tlie  votes  polled  shall  be  the  county  seat 
•   •  Section  1166,  R.  S.  1908;  Ses- 

sion Laws  1861,  p.  151. 

These  sections  contain  the  law  then  in 
existence  for  the  locating  of  county  seats. 
The  legislature  of  ISGl  also  passed  an  act 
on  the  question  of  removing  or  changing  a 
county  seat  which  reads  as  follows: 

"Whenever  the  legal  voters  of  any  county 
are  desiroiis  of  changing  their  county  seat  at 
any  time,  upon  potltion  being  presented  to 
the  county  commissioners,  signed  by  a  ma- 
jority of  them,  to  be  ascertained  by  said  com- 
missioners. It  shall  be  the  duty  of  such  com- 
missioners to  require  tbe  sheriff  in  giving 
the  notice  for  the  next  county  election,  to 
notify  said  voters  to  designate  upon  their 
ballots,  at  said  election,  the  place  of  their 
choice;  and  If  upon  canvassing  the  votes 
polled  or  given  It  shall  appear  that  any  one 
place  has  a  majority  of  all  the  votes  polled, 
such  place  shall  be  tbe  county  seat  •  • 
Section  42,  c.  20,  R.  S.  1868. 


Section  2  of  article  14  of  the  constitution 
of  the  state,  under  the  title  "Counties,"  pro- 
vides as  follows: 

"The  general  assembly  shall  have  no  power 
to  remove  the  county  seat  of  any  county,  but 
the  removal  of  county  seats  shall  be  provided 
for  by  general  law,  and  no  county  seat  shall 
be  removed  unless  a  majority  of  the  qualified 
electors  of  the  county,  voting  on  the  prop- 
osition at  a  general  election,  vote  therefor; 
and  no  such  proportion  shall  be  submitted 
oftener  than  once  in  four  years,  and  no  per- 
son shall  vote  on  such  proposition  who  shall 
not  liave  resided  in  the  county  six  months 
and  in  the  election  precinct  ninety  days  next 
preceding  eudx  election." 

Section  25  of  article  5  provide^  among 
other  things: 

"The  general  assembly  shall  not  pass  local 
or  special  laws  in  any  of  the  following  enum- 
erated cases,  that  Is  to  say ;  *  *  *  locat* 
ing  or  changing  county  seats." 

In  1881  the  state  legislature  passed  the  fol- 
lowing law: 

"An  Act  to  Relate  Elections  for  the  Re- 
moval of  County  Seats.   •    •  • 

"Section  1.  Tliat  whenever  an  election 
shall  be  ordered  by  the  board  of  county  com- 
missioners of  any  county  to  ascertain  the 
sense  of  the  legal  voters  of  such  county  upon 
tbe  question  of  removal  or  location  of  the 
county  seat  of  such  county.  It  shall  be  the 
duty  of  such  board  of  county  commissioners 
to  appoint  special  Judges  and  registers  of 
such  elections,  and  to  provide  a  special  bsllot 
box  In  each  voting  precinct  In  which  shall  be 
deposited  all  the  ballots  cast  at  snch  elec- 
tlon  In  such  precinct  on  the  question  <tf 
location  or  removal  of  the  county  seat 

"Sec.  2.  It  shaU  be  the  duty  of  tbe  Judges 
and  rasters  so  appointed  to  make  a  special 
r^stratlon  of  the  voters  of  each  precinct 
who  have  resided  In  the  county  at  least  six 
months,  and  in  such  precinct  at  least  ninety 
days,  prior  to  the  day  designoted  for  holding 
such  election,  which  day  shall  be  the  day 
designated  by  law  for  holding  a  general  elec- 
tion and  no  other. 

"Sec.  8.  The  election  shall  be  held  at  tbe 
same  places  at  which  the  general  election  Is 
ordered  to  be  held,  but  the  vote  for  or  against 
removal  or  location  of  the  county  seat  shall 
be  by  a  special  ballot  separate  and  distinct 
from  the  general  tlcliet  voted  at  said  election, 
which  ballot  shall  be  deposited  In  the  special 
ballot  box,  provided  for  In  section  1st  (one) 
of  this  act,  and  no  vote  shall  be  countml  fov 
or  against  said  removal  or  location  which  Is 
not  deposited  In  such  special  ballot  box  as 
herein  provided. 

"Sec,  4.  No  county  seat  shall  be  removed 
until  the  expirutlou  of  thirty  days  after  tbe 
canvass  of  the  votes  had  by  tbe  county  can- 
vassers upon  the  question  of  location  or  re- 
moval, nor  until  tbe  board  of  county  commis- 
sioners of  such  county  shall  have  made  aud 
entered  of  record  on  their  Journal  an  order 
directing  such  removal,  which  order  Uie  said 
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board  shaU  make  within  thirty  (30)  days 
after  the  county  canvass  Is  completed,  unless 
enjoined  or  restrained  from  so  doing  by  ao 
order  of  the  district  court  of  said  county  or 
the  judge  thereof,  or  by  the  supreme  court. 

"Sec.  S.  All  laws  now  In  force  relating 
to  elections  shall  apply  to  elections  held  upon 
the  question  of  removal  or  location  of  county 
seats,  except  that  the  question  of  location  of 
such  county  seat  shall  be  contested  In  the 
district  court  of  said  county  in  the  first  in- 
stance, bat  may  be  removed  to  the  district 
court  of  any  other  county  under  the  pro- 
visions of  the  code  relating  to  change  of  the 
place  of  trial,  and  shall  be  also  subject  to 
appeal  or  writ  of  error  to  the  supreme  court: 
Provided,  that  not  less  than  two-thirds  of 
all  the  legal  votes  cast  shall  be  necessary  to 
effect  the  removal  of  the  county  seat  of  any 
county  in  this  state. 

"Sec  6.  All  laws  governing  contests  of 
elections  shall  be  held  applicable  to  contests 
of  county  seat  elections,  except  that  the 
board  of  county  commissioners  of  the  county 
shall  In  all  cases  be  the  contestee  and  that 
the  contest  shall  be  conducted  in  the  district 
conrt  of  the  proper  county.  Such  district 
court  or  the  Judge  thereof  in  vacation  may 
appoint  a  referee  to  take  testimony  In  rela- 
tion to  the  grounds  of  contest  alleged  by  the 
contestor,  which  referee  may  sit  to  take  evi- 
dence In  any  precinct  of  his  county." 

Session  Laws  1881,  page  103. 

The  contention  on  the  part  of  plaintiffs  in 
error,  contestors,  is  that  every  legal  voter, 
that  Is,  every  elector  of  Crowley  County 
qualified  to  vote  at  a  general  election,  was 
entitled  to  vote  upon  the  question  of  locating 
the  county  seat,  under  the  provisions  of  the 
territorial  statutes,  and  that  since  the  elec- 
tion was  restricted  or  limited  to  that  portion 
of  the  legal  or  qualified  voters  who  had  resid- 
ed in  the  county  six  months  and  in  the  pre- 
cinct ninety  days,  the  constltutloual  and  stat- 
utory rights  of  qualified  electors  were  denied, 
and  the  integrity  of  the  election  so  affected 
as  to  render  it  Illegal  and  void.  On  the  oth- 
er hand.  It  is  contended  that  by  the  law  of 
1881  It  was  undertaken  to  legislate  fully  up- 
on the  subject,  not  only  of  the  removal,  but 
of  the  location  of  county  seats,  and  that  it 
provides  a  complete  system  for  the  regula- 
tion of  elections  upon  both  propositions,  and 
that  all  prior  conSlctlng  legislative  enact- 
ments were  thereby  repealed  by  implication. 

At  various  times  since  the  enactment  of 
the  law  of  1881  there  has  been  new  legislation 
amendatory  of  the  act  of  1861,  upon  the  ques- 
tion of  removing  or  changing  a  county  seat, 
heretofore  quoted  In  this  opinion  and  con- 
tained in  the  Revised  Statutes  of  1868  as 
section  42,  chapter  20,  which  relates  solely  to 
the  change  of  county  seats.  This  occurred  In 
1885  (Laws  188S,  p.  163),  again  In  1891  (Laws 
1891,  p.  117),  and  also  in  1911  (Laws  1911,  p. 
263).  But  none  of  these  subsequent  enact- 
ments in  the  least  change  or  modify  the  law 
of  1881  so.  fftr  as  it  relates  to  the  permanent 


location  of  county  seats.  Now,  If  this  law 
provides  for  the  regulation  of  elections  both 
for  the  change  and  for  the  permanent  location 
of  county  seats,  the  election  was  properly  held, 
but  if  the  territorial  stotute,  providing  for 
the  manner  of  the  permanent  location  of 
county  seats.  Is  In  force,  at  which  election 
all  electors  qualified  to  vote  at  general  elec- 
tions can  rote,  then  the  election  was  Improp- 
erly condQcted  and  the  result  cannot  be  up- 
held. 

We  are  thoroughly  satisfied  that  the  legis- 
lature Intended  by  the  provisions  of  this  act 
to  provide  for  the  conduct  of  elections  both 
as  to  the  permanent  location  and  the  removal 
of  county  seats.  The  ccmstitutlonal  provi- 
sions quoted  are  still  In  force.  By  section  2 
of  article  14  of  the  constitution  the  people 
withheld  authority  from  the  general  assem- 
bly to  remove  county  seats  and  precluded 
any  one  from  voting  on  that  question  who 
had  not  r^ded  in  the  county  six  months  and 
the  precinct  ninety  days.  By  aectloD  25  of 
article  6  the  people  prohibited  the  general 
assembly  from  passing  any  local  or  special 
law  affecting,  among  other  things,  the  loca- 
tion or  change  of  county  seats.  Obviously  it 
was  pursuant  to  these  constltutloual  amend- 
ments that  the  general  assembly  adopted  the 
act  of  1881.  It  Is  general  in  Its  terms,  is  not 
open  to  the  objection  of  being  either  local  or 
special,  and  Is  its  first  expression  upon  the 
subject  of  locution  and  removal  of  county 
seats  after  the  limitations  and  Inhibitions 
fixed  by  the  constitution.  It  was  the  plain 
intention  of  the  legislature  to  establish  by 
this  act  a  uniform  procedure  regulating  all 
elections  concerning  county  seats.  In  har- 
mony with  constitutional  provisions.  The 
act  Is  essentially  different  In  many  respects 
from  all  former  legislation  upon  this  subject. 
It  requires  the  apiwlntment  of  special  Judges 
and  registers  of  election  and  the  use  of  sepa- 
rate ballot  boxes;  provides  for  six  months 
residence  in  the  county  and  ninety  days  resi- 
dence in  the  precinct  as  a  qualification  to 
vote  upon  such  question;  and  contains  new 
and  additional  matter  In  that  it  for  the  first 
time  provides  for  contest  of  election  upon  the 
question  of  either  removal  or  location  of 
county  seats,  and  designates  the  court  which 
shall  have  jurisdiction  to  bear  and  determine 
such  contests.  Since  the  act  is  inconsistent 
with  and  repugnant  to  former  legislation  up- 
on this  subject  although  it  contains  no  re-  ■ 
pealing  clause,  it  is  well  settled  that,  not- 
withstanding such  omission,  so  much  of  for- 
mer legislation  as  is  In  conflict  with  the  later 
provisions  is  Impliedly  repealed.  In  support 
of  this  proposition  we  quote  from  Sedgwick, 
in  his  work  upon  the  construction  of  statu- 
tory and  constltutloual  law,  under  the  head- 
ing "Repeals  By  Implication,"  page  104,  as 
follows : 

"But,  on  the  other  band,  it  is  equally  well 
settled  that  a  subsequent  statute,  which  is 
clearly  refnignant  to  a  prior  one,  necessarily 
repeals  tlio  former,  althoagb  It  does  not  do  so 
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In  terms ;  and  even  If  the  subsequent  statute 
be  not  repugnant,  in  all  its  provisions,  to  a 
prior  one,  yet  If  the  later  statute  was  clearly 
intended  to  prescribe  the  only  rule  that 
should  govern  in  tbe  case  proTided  for,  It  re- 
peals the  original  act" 

And  again  at  the  same  page: 

"It  has  been  repeatedly  declared  that  ev- 
ery statute  is,  by  implication,  a  repeal  of  all 
prior  statutes,  so  far  as  It  Is  contrary  and 
repugnant  thereto,  and  that  without  any  re- 
pealing clause." 

Our  own  court,  in  Edwards  t,  D.  &  R.  Q. 
R.  Co.,  13  Colo.  59,  21  Pac.  1011,  spoke  upon 
the  same  subject  as  follows: 

"The  fact  that  the  latter  statute  does  not 
in  words  refer  to  tbe  earlier,  but  on  the  con- 
trary purports  to  amend  a  dltCerent  chapter, 
does  not  take  away  the  repugnancy  or  alter 
tbe  consequences  arising  therefrom.  It  Is 
not  absolutely  necessary  under  the  constita- 
Uon  that  a  repealing  statute  shall,  either  In 
its  title  or  body,  mention  the  statute  repeal- 
ed. Cooley,  Const.  Urn.  183." 

In  District  of  Columbia  t.  Button,  143  U. 
S.  18.  12  Sup.  Ot  368,  36  L.  Ed.  60,  It  Is  said: 

"We  are  not  unmindful  of  tbe  rule  that  re- 
peals by  Implication  are  not  favored;  But 
there  is  another  rule  of  constmctlon  equally 
sound  and  wdl  settled  which  we  think  ap- 
plies to  tills  case.  Stated  in  the  langu^  of 
this  court  in  United  States  t.  Tynen,  11 
WalL  88,  92  [20  L.  Ed.  163],  it  la  this :  'When 
there  are  two  acts  on  the  same  subject  the 
rule  is  to  give  effect  to  both  If  possible.  But 
if  the  two  are  repugnant  In  any  of  their 
provisions,  the  latter  act,  without  any  repeal- 
ing clause,  operates  to  the  extent  of  the  re- 
pugnancy as  a  repeal  of  the  first;  and  even 
where  two  acts  are  not  in  express  terms  re- 
pugnant, yet  If  the  latter  act  covers  the 
whole  subject  of  the  first,  and  embraces  new 
provisions,  plainly  showing  that  it  was  in- 
tended as  a  substitute  for  the  first  act,  It  will 
operate  as  a  repeal  of  that  act.' " 

The  above  case  is  cited  with  approval  and 
followed  in  a  later  case,  Henrietta  Mining  & 
Milling  Co.  V.  Gardner,  173  U.  S.  123,  19  Sup. 
Ct.  327,  43  L.  Ed.  637,  in  which  is  found  the 
following  statement  quoted  from  Henderson's 
Tobacco,  11  Wall.  657,  20  L.  Ed.  235: 

"Statutes  are  indeed  sometimes  held  to  be 
repealed  by  subsequent  enactments,  though 
the  latter  contain  no  repealing  clauses.  This 
is  always  the  rule  when  the  provisions  of  the 
latter  act  are  repugnant  to  those  of  the  for- 
mer, so  far  as  they  are  repugnant  The 
enactment  of  provisions  inconsistent  with 
those  previously  existing  manifests  a  clear 
intent  to  abolldi  the  old  law." 

The  supreme  court  of  Michigan,  in  May- 
nard  v.  Wesselius,  117  Mich.  477,  78  N.  W.  69, 
has  stated  the  same  rule  In  the  following 
language,  quoting  from  State  t.  Mayor,  etc., 
40  N.  J.  Law,  257 : 

"  'Every  statute  must  be  considered  ac- 
cording to  what  appears  to  have  been  the  In- 


tention of  tbe  legislature,  and  even  though 
two  statutes,  relating  to  the  same  subject- 
matter,  are  not  In  terms  repugnant  or  incon- 
sistent, if  tbe  latter  statute  is  clearly  intend- 
ed to  prescribe  tbe  only  rule  which  should 
govern  the  case  provided  for,  it  will  bq  con- 
strued as  repealing  the  original  act'  ThlK 
statement  is  only  the  reiteration  of  the 
geuei-Hl  rule  laid  down  by  text-writers  and 
the  courts  generally." 

The  words  location  and  removal  are  not 
only  used  disjunctively  throughout  the  act 
but  are  employed  in  su(^  a  manner  as  to  In- 
dicate conclusively  that  the  legislature  had 
clearly  In  mind  both  the  subject  of  remoTal 
and  the  subject  of  location  of  county  seats. 
WhUe  it  may  be  admitted  that  the  tlUe  of  a 
le^slatlTe  act  Is  often  taken  into  con^dera- 
tion  by  tbe  courts  as  an  aid  to  tbe  Interpre- 
tation thereof,  It  is  elmentary  that  where 
there  Is  no  doubt  as  to  the  purpose  of  the 
act  there  Is  no  room  for  interpretation,  and 
as  the  body  of  this  act  Is  expressed  in  clear 
and  unambtenous  terms,  th^  Is  no  occa- 
sion to  resort  to  tbe  title  to  aid  in  its  Inters 
pretatlon.  Had  the  act  been  so  worded  as 
to  render  It  in  the  least  doubtful  or  inconsist- 
ent, or  if  amUguity  could  be  disoorered  In 
it,  then  resort  mi^t  be  had  to  ite  title  to 
afford  aid  In  determining  Ite  meaning.  But 
since  the  real  object  of  the  statute  is  definite 
and  certain,  we  need  not  go  beyond  the  body 
of  tbe  act  to  seek  Information  as  to  the  legis- 
lative intent 

tJi>on  the  proposition  that  In  aid  of  the 
interpretation  of  the  stetute  its  title  should 
be  resorted  to  only  in  cases  of  uncertainty  or 
ambiguity  In  the  body  of  the  act  Itself,  nu- 
merous authorities  might  be  cited,  from 
which  we  select  the  following : 

"  'The  title  is  no  part  of  an  act  and  can- 
not enlarge  or  confer  powers,  or  control  the 
words  of  the  act  unless  they  are  doubtful 
or  ambiguous.  (Citing  cases.)  The  ambigui- 
ty must  t>e  in  tbe  context  and  not  in  the 
title  to  render  the  latter  of  any  avail.*  Unit- 
ed States  V,  Oregon,  etc..  Railroad,  164  U.  S. 
526,  541  [17  Sup.  Ct  166,  41  L.  Ed.  541]." 
Cornell  v.  Coyne.  192  U.  S.  418,  430,  24  Sup. 
Ct  383,  3S6  (43  L.  Ed.  504). 

"In  determining  tbe  meaning  of  a  statute, 
courts  will  endeavor  to  ascertain  the  inten- 
tion of  the  legislature  in  framing  It  Al- 
though the  title  of  the  act  will  have  its  due 
share  of  consideration  In  tbe  effort  to  deter- 
mine tbe  legislative  Intent  yet  such  title  Is 
not  conclusive  upon  the  subject  of  such  lo- 
tentlon.  Tbe  inteutlon  of  the  legislature 
may  be  ascertained  by  considering  the  whole 
act,  and  construing  one  part  by  another,  and 
one  clause  with  reference  to  Its  connection 
with  other  clauses."  South  Park  Commis- 
sioners V.  First  National  Bank,  177  III.  234, 
238,  52  N.  E.  365,  366. 

"But  the  modem  doctrine  is  that  when  the 
language  of  the  statute  is  ambiguous,  the 
courts  can  resort  to  the  title  as  aid  In  giving 
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Kuch  act  Its  tnie  raeaolng,  but  that  this  can- 
not be  done  when  the  language  used  Is  clear 
and  unambiguous."  State  v.  Patterson,  134 
N.  C.  612,  614,  47  S.  E.  808,  809. 

[I]  It  is  contended  by  plalntUfs  in  error 
that  oonstitutloual  and  statutory  rights  and 
I)rlvlleges  are  iufrlnged.  by  the  act  of  1881, 
because  a  longer  residence  In  the  county  and 
precinct  Is  prescribed  to  entitle  one  to  vote 
at  such  electioDs  than  is  prescribed  to  qnall- 
ty  electors  to  vote  at  general  elections.  The 
answer  to  this  is  that  the  constitution  Itself 
specifically  reserves  to  the  legislature  the 
right  to  determine  the  length  of  residence  in 
the  county,  dty,  town,  ward  or  precinct 
which  may  be  required  as  a  qaallfication  for 
voting,  and  It  is  Impossible  to  conceive  how  a 
regulation  on  that  subject  could  violate  any 
constitatlonal  right  The  fact  is  that  section 
2  of  article  14  o£  the  constitatlon  provides 
that  no  person  shall  vote  upon  the  proposi- 
tion of  removal  of  a  county  seat  unless  be 
shall  have  resided  In  the  county  six  months 
and  In  the  precinct  ninety  days  prior  to  the 
electton  at  whidi  such  proposition  Is  sul>- 
mltted.  Section  1  of  article  7  of  the  coosti- 
tntton  specifically  reserves  to  the  legislature 
the  right  to  detenidne  the  length  of  residence 
required  in  the  county  or  precinct  as  a  quali- 
fication for  Tottng.  It  therefor^  was  purely 
a  question  for  the  l^slature  as  to  whether 
the  same  rule  should  be  adopted  as  to  resi- 
dence in  the  case  of  an  election  to  locate  a 
eonn^  seat,  as  the  constltntion  had  already 
adopted  In  the  case  of  an  election  ai>on  the 
question  of  removal  of  a  county  seat  The 
length  of  residence  required  In  the  latter  case 
was  definitely  fixed  by  the  constitution,  and 
the  legislature  was  left  free  to  determine 
the  qualiScatlons  of  voters  at  an  election 
upon  the  question  of  the  location  of  a  county 
seat  Unquestionably,  since  there  is  no  spe- 
cific constitutional  InhlbltloD,  and  the  statute 
is  general  applying  alike  to  all  similarly 
situated,  the  legislature  had  the  power  and 
authority  to  enact  it  Mayor,  etc.,  v.  Shat- 
tuclt,  19  Colo.  104,  34  Pac.  947,  41  Am.  St. 
Rep.  208.  It  was  a  question  of  legislative 
policy  pure  and  simple,  with  which  the  courts 
have  nothing  whatever  to  do.  It  may  not 
however,  be  amiss  to  suggest  that  many  of 
the  reasons  which  exist  for  requiring  long 
residential  qualifications  to  entitle  electors 
to  vote  upon  the  question  of  removal  of 
county  seats  are  equally  applicable  upon  tlie 
question  of  voting  to  locate  count?  seats. 

[7]  Incidentally  It  is  urged  that  the  act  is 
unconstltutloQal,  In  that  Its  subject  Is  not 
sufficiently  expressed  in  its  title,  which  reads: 
"An  Act  to  Regulate  Elections  for  the  Re- 
moval of  County  Seats."  There  seems  no 
room  to  fairly  doubt  that  the  act  was  de- 
signed to  provide  both  for  elections  for  the 
change  or  removal  and  the  permanent  loca- 
tion of  county  seats.  The  title  is  broad  and 
comprehensive  euon^  to  Include  elections 
for  tlte  removal  of  county  seats  whether  tem- 


porarily or  permanently  established.  The 
question  of  the  permanent  location  of  a  coun- 
ts' seat  involves,  or  hxay  involve,  the  question 
of  removal,  as  much  as  does  the  question  of 
the  change  of  a  county  seat,  and  indeed  both 
Involve,  or  may  Involve,  the  question  of  re- 
tention of  a  county  seat.  In  short,  the  real 
purpose  of  the  act  Is  to  provide  for  the  regu- 
lation of  elections  for  the  selection  of  county 
seats.  If  the  title  had  been  more  specific  and 
had  referred  to  elections  for  the  removal  of 
county  seats  already  permanently  establish- 
ed, there  ml^t  be  force  in  this  contention. 
But  as  the  title  stands  it  applies  as  well, 
considered  from  a  practical  standpoint,  to 
the  regulation  of  an  election  where  the  ques- 
tion of  the  removal  of  a  county  seat  tempora- 
rily located  Is  submitted,  which  is  an  elec- 
tion upon  the  question  of  the  permauent  loca- 
tion of  a  county  seat  as  to  an  election  for 
the  removal  of  a  county  seat  already  perma- 
nently located.  The  act  by  its  title  is  con- 
fined to  a  single  subject  namely,  that  of  the 
selection  or  designation  of  county  seats,  and 
the  very  fact  that  the  title  Is  broad  and  com- 
prehensive in  and  of  itself  alone  largely 
removes  It  from  the  constitutional  objection 
urged,  because  any  matter  which  may  fairly 
be  said  to  be  germane  to  the  main  subject 
may  be  properly  embraced  In  the  act  It 
seems  clear,  upon  a  survey  of  the  whole  mat- 
ter, that  no  member  of  -the  legislature  could 
possibly  have  been  misled  or  deceived  by  the 
language  of  this  title,  nor  gonld  any  citizen 
of  ordinary  prudence  be  led  astray  by  the 
fact  that  the  title  was  not  as  definite  and 
certain  as  exacting  and  critical  counsel  now 
insist  that  it  should  have  been,  which  are 
among  the  chief  evils  Intended  to  be  met  and 
overcome  by  this  constitutional  provision. 

In  the  case  of  Golden  Canal  Company  v. 
Bright  8  Colo.  144,  at  page  149,  6  Pac.  142, 
at  page  144,  the  following  language  upon  this 
subject  is  used: 

"The  constitutional  inhibition  must  receive 
a  reasonable  construction.  It  Is  enough  if 
the  bill  treats  of  but  one  general  subject,  and 
that  subject  Is  expressed  la  the  title ;  to  re- 
quire that  each  subdivision  of  the  subject 
each  and  every  of  the  'ends  and  means  neces- 
sary or  convenient  for  the  accomplishment  of 
the  object',  must  be  spedflcally  mentioned  In 
Ihe  title,  would  greatly  impede  and  embar- 
rass legitimate  legislation.  Judge  Cooley  as- 
serts that  it  would  'actually  render  legL^ila- 
tion  impossible'  Cooley,  Const  Urn.  144." 

And  in  the  case  of  Board  of  County  Com- 
missioners of  El  Paso  County  v.  Board  of 
County  Commissioners  of  Teller  County,  32 
Colo.  310,  76  Pac.  368,  this  court  reiterates 
upon  this  question  a  like  doctrine  In  the  fol- 
lowing language: 

"The  constitutional  inhibition  invoked  only 
requires  that  the  title  to  an  act  clearly  ex- 
press its  subject,  aud  not  Its  provisions  or  the 
details  by  which  Its  object  is  to  be  accom- 
plished. People  ex  rel.  Crowell  v.  Lawrence, 
41  N.  Y.  137.  Its  mandate  Is  observed  If  the 
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legldation  In  tbe  Imdy  of  a  statute  la  ger- 
mane to  the  general  subject  ezpreraed  In  the 
Utie  of  the  act  In  which  it  appears.  The 
test  In  this  respect  la,  whether  such  legisla- 
tion is  relerant  or  appropriate  to  such  sub- 
ject In  re  Breene,  14  Colo.  401  [24  Pac.  8] ; 
In  re  Pratt,  19  Oolo.  138  [84  Pac  680] ;  Ed- 
wards T.  B.  R.  Co.,  13  Colo.  50  [21  Pac  1011]; 
HoUie  Gibson  O.  M.  ft  M.  Co.  t.  Sharp.  23 
Colo.  250  [47  Pac  266]." 

We  reai^  the  conclusion,  therefore,  that 
there  was  no  error  In  refusing  leave  to  con- 
testors  to  amend,  as  purposed ;  also  that  the 
etectlcm  was  held  under  the  proper  statute 
and  that  tbe  result  must  be  upheld.  The 
trial  court  having  reached  a  Uhe  conclusion, 
the  Judgment  la  affirmed. 

Judgment  affirmed. 

WHITE,  J.,  not  participating. 


(16  Arix.  36) 

HUHT.ET  T.  YOUNG  MEN'S  CHBISTIAN 
ASS'N  or  PHCENIX.   (No.  1337.) 

(Supreme  Court  of  Arizona.    May  16,  1914.) 

1.  SVBSCBIPnOKS  (I  S*>— Fbaud. 

Where  tbe  executioa  of  a  subBcriptioD  cod- 
trsct  is  induced  by  a  fraudulent  representation 
of  fact,  the  contract  is  not  binding  on  tbe  sub- 
scriber, but  the  fraud  must  relate  to  tbe  sub- 
ject-matter of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Subseripttoiu, 
Cent  Dig.  {  9 ;  Dec  Dig.  S  8.*) 

2.  Evidence  (I  444*)— Pabol  Evidcncb— Siib- 
BCBiPTiON  Co  NTBAcre— Conditions. 

Cue  who  in  writing  subBcribee  to  a  fund  to 

[irovide  a  building  and  site  for  a  T.  M.  C.  A. 
D  conaideration  of  subBCpiptions  of  others,  pro- 
vided a  specified  aum  is  subscribed,  is  bound  on 
bis  sutiecription  on  the  performance  of  the 
specified  condition,  and  be  cannot,  by  parol, 
^ow.  other  condiiions. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  IS  1920-1944,  2040;  Dec -Dig.  I 
444.  •] 

Appeal  from  Superior  Court,  Maricopa 
County ;  Franlc  O.  Smith,  Judge. 

Action  by  the  Young  Men's  Christian  As- 
sociation of  Phoenix,  Ariz.,  against  P.  T. 
Hurley.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Appellee,  a  corporation,  commenced  this  ac- 
tion to  enforce  the  payment  of  a  subscription 
contract  executed  and  delivered  by  tbe  appel- 
lant to  a  voluntary  association  of  citizens 
acting  for  the  purpose  of  soliciting  such  sub- 
scriptions, and  by  such  association  the  con- 
tract was  delivered  to  and  became  the  prop- 
erty of  the  appellee.  The  following  is  tbe 
sut)ScriptloD  contract  in  question: 

"Young  Men's  Christian  Association 
Building  Fund. 
$500.00  Phoenix,  Arizona,  April  4.  1907. 

"For  the  purpose  of  providing  a  building 
and  ^te  for  the  Yonne^  Men's  Christian  As- 
sociation of  Phoenix,  and  in  consideration  of 
the  subscriptions  of  others,  provided  at  least 


$60,000.00  be  subscribed.  I  promise  to  pay  to 
the  treasurer  of  the  bulldbig  fund,  at  the 
Plioenlx  National  Bank,  five  hundred  ^500.- 
00)  dollars  payable  as  follows:  One-fourth 
May  lOtb.  1007,  one-fburth  November  10, 
1907,  one-fourth  Hay  10th,  1908. 

"Or  will  pay  in  full  on  

"[Signed]  P.  T.  Hurley." 

The  appellant  did  not  pay  any  of  the  sums 
mentioned.  The  voluntary  assodatlon  or- 
ganized the  proposed  corporation,  the  Young 
Hen's  Christian  Association  of  Phmnlx,  tbe 
appellee,  to  which  the  property  In  all  tHe  sub- 
scription contracts  was  delivered.  The  sub- 
scription contracts,  thus  procured  and  deliv- 
ered, exqeeded  Jn  the  aggregate  $60,000.  The 
appellee,  through  Its  agents,  purchased  a  full 
city  block  for  a  consideration  of  $32,000,  and 
selected  a  site  for  the  proposed  building 
from  about  a  third  part  of  the  block  purdias- 
ed,  and  sold  other  parts  of  the  block  tor  an 
abrogate  sum  of  $33,000.00.  and  donated  to 
the  city  a  part  of  the  block  for  the  purpose 
of  a  public  park,  with  the  right  of  a  rever- 
sion to  the  appellee  In  case  of  nonuser  l>y  the 
city.  In  1909  the  association  commenced  tbe 
erection  of  a  suitable  building  upon  tbe  site 
selected  for  that  purpose,  and  completed  tbe 
building  In  due  course  of  time  at  an  expendi- 
ture of  $100,000.  Tbe  appellant  resisted  pay- 
ment for  the  reasons  as  set  forth  in  his  an- 
swer, because  the  persons  soliciting  the  sub- 
scription for  the  benefit  of  the  appellee  "stat- 
ed and  represented  to  this  defendant,  and 
it  was  then  and  there  made  a  condition  of 
such  subscription  by  the  parties  thereto: 
"(1)  That  the  proposed  site  to  whlcb  said 
subscription  had  reference  should  be  Imme- 
diately selected,,  and  should  be  an  entire  dty 
block  of  ground,  and  the  proposed  building 
should  be  Immediately  erected  thereon  witb 
suitable  lawns  and  playgrounds  about  tbe 
same ;  (2)  that  the  association  which  should 
own  and  control  said  site  and  building  should 
be  composed  of  subscribers  to  the  said  fund, 
and  should  be  nonsectariau  In  character,  and 
its  privliegeB  open  to  and  tor  the  benefit  of  all 
persons  who  might  be  believers  In  the  Chris- 
tian reUgion  without  discrimination  as  tv 
sect,  and  especially  to  and  for  the  benefit  of 
bis  children  defendant;  (3)  that  the  purx>oses 
of  said  association  were  to  furnish,  own. 
control,  and  manage  a  site  and  building  for 
the  Young  Hen's  Christian  Association  of 
Phoenix  and  for  no  other  purpose.  This  de- 
fendant shows  that,  believing  and  relying 
upon  said  representations  and  upon  said  con- 
ditions, without  any  information  or  knowl- 
edge that  the  same  were  In  any  respect  false 
or  untrue,  or  that  said  persons  soliciting 
said  sutncrlptlon  or  their  snccessors  would 
not  In  good  faith  carry  out  the  terms  and 
conditions  of  said  subscription  contract  upon 
their  part,  this  defendant  made  and  delivered 
said  subscription  contract  to  said  voluntary 
association.'' 


*Wm  oOtw  oasei  M*  lame  taplo  sad  section  NUUBBB  In  Dse.  Dig.  ft  Am.  Dig.  Kar-No.  Berlea  A  TBMf'r  Intaw 
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The  defendant  alleges  that  "said  represen- 
tatioDs  so  made  as  aforesaid  were  false  and 
untrue,  and  that  the  said  associated  persons 
and  their  snccessors,  the  plaintlfit  corpora- 
tion, have  so  violated  the  terms  of,  and  re- 
fused to  perform  the  conditions  of  such  sub- 
scription on  their  part  that  this  defendant 
was  •  •  •  fuliy  discharged  and  released 
for  all  obligations  thereunder,  and  Immedi- 
ately upon  learning  that  said  rei^resentatlons 
were  false,  and  that  said  corporation  had 
refused  and  intended  to  refuse  to  perform 
the  conditions  of  said  contract  as  aforesaid 
on  their  part,  this  defendant  refused  and 
Btlll  does  refuse  to  pay  anything  whatsoever 
upon  the  said  subscription  contract." 

The  defendant  alleges  that  the  association, 
and  as  its  successor,  the  corporation,  at  about 
the  time  the  subscription  contract  was  made, 
shortly  thereafter  did  purchase  an  entire 
dty  block  of  ground  in  the  city  of  Phoenix  as 
a  site  for  the  proposed  Young  Men's  Christian 
Association  Building,  and  after  a  delay  of 
more  than  two  years  commenced  the  erection 
of  said  building  upon  one  comer  of  said  block, 
upon  ground  less  than  one-fourth  of  the  total 
area  of  said  block,  and  the  said  building  is  not 
surrounded  with  or  connected  with  lawns 
and  playgrounds;  that  after  long  delays  the 
building  was  completed,  and  the  remainder  of 
the  aaid  block,  about  three-fourths  thereof, 
was  sold  by  plaintiff,  as  sites  for  large  bnild- 
Ings  in  no  way  connected  with  or  nsed  for  the 
Tounff  Men's  Christian  AssoclatiOD's  pur- 
poses, and  large  buildings  erected  thereon; 
tliat  the  plaintiff  and  said  voluntary  associa- 
tion Intended  to,  and  did,  sell  off  large  por- 
tions of  (he  tract  of  land  purchased  by  them 
with  the  fund  subscribed  for  the  site  for 
said  Young  Men's  Christian  Assocdatlon 
Building,  and  did  donate  and  give  away 
other  portions  of  such  site  contrary  to  the 
purposes  for  which  said  corporation  was 
formed,  and  for  which  the  said  subscriptlou 
was  solicited  and  made  by  this  defendant  as 
aforesaid. 

The  delay  In  the  selection  of  the  site  for 
fhe  building,  and  tbe  commencement  of  the 
erection  of  the  building  la  alleged  to  have 
been  caused  by  no  act  or  neglect  of  defend- 
ant, but  on  Information  and  belief  it  is  al- 
leged such  delay  was  occasioned  and  deliber- 
aMly  brought  about  by  and  at  the  request  of 
tbe  i^ntlff  corporation  and  Its  controlling 
officers. 

'  As  a  breath  of  the  second  alleged  condition 
ot  the  sabacrlption  contract,  defendant  al- 
lies that  certain  of  the  subscribers  to  tbe 
said  fond.  Including  the  parsons  soliciting 
the  subscriptions,  organized  the  plalntifl  cor- 
poratimi,  and  tamed  over  to  it  tbe  subscrip- 
tions of  this  dtfendant  and  othe»  of  like  ten- 
or, and  therefore  did  so  provide,  in  the  artl- 
<4es  of  IncorporaticHi  of  said  association  and 
the  by-laws  thereof  adopted,  Uiat  no  person 
or  parsons  other  than  those  In  good  standing 
as  members  of  evangelical  churches  might  be 

140  P.— 62 


or  could  become  active  members  of  said  as- 
sociation, or  hold  office  tber^u,  or  control  tbe 
management  and  affairs  of  said  corporation 
and  the  building  to  be  erected  by  It;  that  by 
reason  of  such  provision,  and  the  fact  exist- 
ing that  this  defendant  and  his  children,  be- 
ing members  of  a  church  other  than  an  evan- 
gelical church,  thereby  deprived  this  defend- 
ant and  his  children,  for  whose  benefit  said 
subscription  was  made,  of  all  the  right  to 
active  membership  In  said  association,  and  of 
all  right  to  vote  In  the  management  and  con- 
trol of  said  corporation  and  of  Its  buildings 
and  property  and  the  election  of  its  officers, 
and  by  reason  of  the  violation  of  the  said 
condition  of  the  subscription  contract  such 
contract  became  void  and  of  no  effect 

The  third  condition  Inducing  tbe  defendant 
to  enter  Into  tbe  subscription  contract,  as  al- 
lied, Is  alleged  to  have  been  violated  In  tbe 
manner  following:  "  •  •  •  Instead  of  con- 
fining the  said  association  and  corporation  to 
tbe  purpose  for  which  this  defendant's  sub- 
scription was  solicited  and  made,  •  •  • 
immediately  after  said  subscription  bad  been 
obtained,  commenced,  and  for  two  years  con- 
tinued to  carry  on,  the  budness  of  speculat- 
ing In  real  estate  and  the  soliciting  and  tak- 
ing of  money  from  persons  owning  property 
In  the  said  dty  of  Phoenix  In  return  for  the 
infiuoice  of  said  assodatlon  and  corporation 
In  tbe  locating  of  pnbllc  bnlldii^  on  and 
near  the  prpperty  of  said  persons  and  on  the 
property  purchased  by  the  said  plaintiff  cor- 
poration, and  did  succeed  In  inducing  the 
location  of  the  United  States  post  office  and 
courthouse,  otherwise  known  as  the  Federal 
Building,  on  the  said  corporation's  property, 
to  the  greet  enhancement  In  value  of  the  snr^ 
rounding  property  owned  by  the  persons  who 
*  *  *  had  paid  the  said  corporation  for  its 
Infiuence  in  obtaining  said  location,  and  great- 
ly to  the  loss  and  dam^  of  other  sections 
of  the  said  dty  of  Phcsnlz,  in  which  and  near 
which  this  defendant  owned  property,  and 
where  b6  and  many  other  subscribers  to  said 
Tonng  Men's  Christian  Assodatlon  fund 
were  deslroos  of  having  said  Federal  Bnild- 
Ing  located,  and  where  It  might  or  would 
have  been  located  except  for  the  acts  Of  said 
corporation.'* 

Defendant  further  alleges  that  at  a  time 
prior  to  the  date  when  the  site  for  the  said 
building  was  purchased  and  located^  or  the 
building  commenced  thereon,  this  defendant 
notified  tbe  said  corporation  plaintiff  of  his 
refusal  to  pay  his  said  subscription  and  the 
reasons  .therefor,  and  this  defendant  specific- 
ally draiies  that  such  site  was  purchased  and 
said  building  commenced  or  erected  with  reli- 
ance upon  tbe  snbscriptlon  of  this  defendant 

The  plaintiff  demurred  and  moved  to  strike 
certain  parts  of  tbe  second  amended  answer. 
Tbe  demurrer  was  overruled.  Tbe  motion 
was  granted;  part  of  said  answer,  referring 
to  the  breach  of  the  third  condition  of  the 
subscription  contract,  Indudng  its  execution 
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and  delivery  by  defendant,  was  ordered 
stricken.  The  cause  was  tried  to  a  jury, 
which  returned  a  verdict  for  the  plalntifr. 
Judgment  was  rendered  thereon.  A  new 
trial  was  refused,  end  this  appeal  is  prosecut- 
ed from  the  order  refusing  a  new  trial  and 
from  the  final  judgment 

Appellant  assigns  as  error  the  order  grant- 
ins  the  motion  to  strike,  the  order  denying 
motion  of  defendant  for  judgment  at  the  close 
of  plaintiff's  evidence  in  chief,  in  rejecting 
e>-idence,  in  refusing  instructions  requested 
by  defendant,  in  givliig  instructions,  and  in 
overruling  defendant's  motion  for  a  new  triaL 

Armstrong  &  Lewis  and  Alexander  &  Chris- 
ty, all  of  Pboeuix,  for  appellant  Kibbey, 
Bennett  &  Bennett  and  B.  B.  Marks,  all  ot 
Phoenix,  for  appellee. 

CUNNINGHAM,  J.  (after  stating  the  facts 
as  above).  The  defendant  admits  the  execu- 
tion and  the  delivery  of  the  written  instru- 
ment sued  upon,  and  admits  that  the  sub- 
scription contracts  procured  aggregated  $60,- 
000,  admits  that  the  corporation  for  whose 
benefit  and  use  the  subscription  contracts 
were  solicited,  procured,  executed,  and  deliv- 
ered was  organized,  and  it  acguifed  the 
building  site  and  erected  the  contemplated 
building  thereon,  and  the  building  thereon 
has  been  appropriated  to  the  purposes  of  the 
Young  Meu's  Christian  Association  of  Phoe- 
nix. Defendant  admits:  That  he  has  not 
paid  the  sums  mentioned  In  and  by  the  terms 
of  the  contract  be  undertook  to  pay,  and  ad- 
mits that  demand  for  payment  has  been 
made,  and  that  he  has  refused  payment 
Defendant  In  his  answer  has  thereby  con- 
fessed the  cause  of  action,  and  seeks  to  avoid 
liability,  for  the  reasons  other  conditions 
tlian  expressed  in  the  written  contract  were 
agreed  to  between  himself  and  the  person  so- 
liciting bis  contract  and  such  other  condi- 
tions were  falsely  made  for  the  purpose  of 
inducing  defendant  to  enter  Into  the  contract 
and  such  condltiona  were  not  kept  on  the 
part  of  the  plaintiff,  nor  were  they,  when 
'made,  Intended  to  be  kept  That  such  condi- 
tions largely  Influenced  the  defendant  to 
make  and  deliver  the  contract  sued  upon, 
because  he  believed  such  other  conditions 
would  be  faithfully  kept  and  performed  as 
agreed;  therefore  defendant  was  induced  to 
and  did  execute  and  deliver  said  contract. 

Do  the  matters  set  forth  In  defendant's  an- 
.^wer  constitute  a  defense?  Are  they  suffi- 
cient to  avoid  the  written  undertaking?  Can 
a  i)arty  to  a  written  contract  defend  upon  the 
grounds  that  he  was  Induced  to  execute  the 
contract  by  reason  of  verbal  conditions 
agreed  upon,  but  not  expressed  in  the  Instru- 
ment when  executed  and  delivered  by  him? 

[1]  The  general  rule  is  that:  "If  the  exe- 
cution of  a  contract  to  give  a  subscription  is 
induced  by  a  fraudulent  representation  of 


fact  tt  is  not  binding  upon  the  subscriber: 
the  fraud  affords  a  defense.  It  Is  essential, 
however,  that  the  fraud  should  relate  to  the 
subject-matter  of  the  contract"  37  Cyc  493. 

[2]  Defendant's  undertaking  was  that  he 
would  pay  the  spedfied  sum  of  money  upon 
the  performance  by  the  other  party  of  a 
single  condition  named  In  the  contract  viz., 
provided  that  at  least  $60,000  be  subscribed 
by  others  for  the  purpose  mentioned.  By 
the  terms  of  the  wrlttw  instrument  the  per- 
formance of  that  condition  is  made  the  sole 
consideiation  for  his  promise  to  pay  the 
money.  In  bis  answer  defendant  does  not 
complain  tbat  Uiat  condition  has  not  been 
performed.  Hat  particular  condition  is  the 
subject-matter  of  the  contract  The  alle^ied 
false  and  fraudulent  representations  com- 
plaboed  of  in  the  answer  relate  to  matters 
quite  disUnct  from  the  condition  expressed  in 
ttieir  contract,  made  the  8ubJec^matter  ot 
this  action,  with  reference  to  whldi  false  and 
fraudulent  representations  and  conditions  the 
parties  made  no  contract  whatever. 

"A  false  or  fraudulent  representation,  to 
afford  grounds  of  relief  against  a  contract 
which  the  parties  have  entered  into,  must  re- 
late to  the  subject-matter  of  that  contract" 
Blair  V.  Buttolph,  72  Iowa,  31.  33  N.  W.  348, 
citing  Noel  v.  Horton,  50  Iowa,  687. 

It  appears  from  the  answer  tbat  defendant 
made  some  other  agreements  with  the  persons 
soliciting  his, subscription,  by  wtUdi  agree- 
ments he  undertook  to  promise  to  pay  a  like 
sum  in  consideration  of  the  performance  of 
certain  conditions,  and  those  conditions  have 
not  been  performed.  Under  such  circum- 
stances the  consideration  for  such*  contract 
and  promUe  has  failed,  through  the  failure 
to  perform  the  conditions  agreed  upon.  That 
Is  not  this  case ;  defendant  admits  or  doeti 
not  deny  that  the  condition  expressed  In  the 
written  contract  as  the  consideration  of  his 
undertaldng  has  been  performed  as  agreed. 
Such  is  the  contract  here  Involved,  and  all 
other  contracts,  so  far  as  this  action  Is  con- 
cerned, are  wholly  immaterial. 

Another  reason  exists  why  the  matters 
pleaded  cannot  be  of  avail  to  defendant  as  a 
defense  to  the  action :  By  the  terms  of  the 
written  instrument  the  performance  of  the 
condition  to  procure  the  subscription  of  at 
least  $60,000  from  others,  for  the  purpose  of 
providing  a  building  and  site  for  the  use 
and  benefit  of  the  Young  Men's  Christian  As- 
sociation of  Phoenix,  was  made  the  sole  condi- 
tion and  consideration  of  defendant's  promise 
to  pay  the  money.  In  his  answer  in  question 
he  alleles  that  he  was  induced  in  part  to 
enter  into  the  agreement  by  another  promise 
or  other  representattimB  entirely  different  and 
distinct  from  the  condition  appearli^  in  the 
contract  made  and  delivered,  and  that  that 
promise  or  condition  has  been  brokra. 

This  presents  the  Identical  qnestim  con- 
sidered by  the  court  in  Blair  v.  Buttolph,  72 
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Iowa.  SI,  S3  N.  W.  349.  In  that  case  the 
court  iays:  "  *  •  •  Defeodant  alleges  that 
part  of  tbe  consideratioD  of  the  contract  In 
salt  was  tbe  verbal  promise  and  agreement 
of  tbe  corporation  to  wbicb  it  was  given  tbat 
It  would  construct  aod  complete  its  line  of 
railroad  from  Iowa  Falls  to  Forest  City 
•  •  *  wiUiln  one  year  after  tbe  date  fixed 
In  the  contract  for  the  completion  of  tbe  road 
to  Iowa  Falls;  and  that  said  company,  bad 
not  only  tailed  to  perform  Its  undertaking 
in  tbat  respect,  but  had  entirely  abandoned 
the  project  of  building  the  road  between 
those  points.  We  think  it  very  clear  that, 
under  familiar  and  well-settled  rules  of  law, 
the  defendant  cannot  avail  himself  of  the 
matters  thus  pleaded  as  a  defense.  His  un- 
dertaking was  that  be  would  pay  the  speci- 
fied sum  of  money  upon  the  performance  by 
the  other  party  of  a  single  condition  named 
In  the  contract  By  the  terms  of  tbe  written 
instrument,  the  performance  of  tliat  condi- 
tion is  made  the  sole  consideration  for  his 
promise  to  pay  the  money.  In  the  para- 
grapbs  of  tbe  answer  In  question  he  alleges 
that  he  was  Induced  In  part  to  enter  into  the 
agreement  by  another  promise,  entirely  dif- 
ferent and  distinct' from  that,  and  that  that 
promise  has  been  broken.  But  when  the  par- 
ties, by  their  writing,  made  the  completion  of 
the  railroad  to  Iowa  Falls  within  tbe  speci- 
fied time  the  condition  upon  which  his  liabil- 
ity to  pay  the  money  should  accrue,  they 
definitely  fixed  that  as  the  condition  of  the 
contract,  and  the  conclusive  presumption  Is 
tbat  all  other  conditions  were  excluded. 
When,  by  the  express  terms  of  the  written 
agreement,  a  particular  condition  Is  made  the 
consideration  for  the  undertaking,  it  is  no 
more  competent  to  contradict  or  vary  its 
terma  by  parol  evidence,  as  to  the  considera- 
tion by  which  It  Is  supported,  than  as  to 
its  other  conditions.  Gelpcke  v.  Blake,  19 
Iowa,  263:  Courtwrigbt  v.  Strlckler,  37  Iowa, 
382."  Blair  v.  Buttolpb,  72  Iowa,  31,  33  N. 
W.  340. 

"It  Is  the  general  rule  that  parol  evidence 
Is  not  admissible  to  show  that  a  subscription 
was  not  to  be  payable  except  on  other  condi- 
tions than  those  embodied  in  the  written 
contract**  87  Cyc.  504,  citing  Btalr  v.  But- 
tolpb, supra;  Farmlngton  First  Free-WIll 
Baptist  Parish  v.  Perham,  84  Me.  0C3,  24  AO. 
968;  Gemer  v.  Church,  43  Neb.  690,  62  N.  W. 
61:  Blodgett  T.  Morlll,  20  Vt  600.  See,  also, 
Thompkius  Dinule^  21  N.  D.  809,  ISO  M. 
W.  935. 

It  follows  as  a  consequence  that  the  court 
dionld  properly  have  Instructed  the  Jury  to 
return  a  rerdict  for  plaintiff,  as  the  defend- 
ant would  have  no  right  to  recover  under  the 
pleadings  and  evidence  produced.  The  roU 
taigs  of  the  court  if  erroneous  as  abstract 
propositions  of  law,  could  not  prejudice  tbe 
appellant  no  issue  of  fact  existed  tor  trial, 
and  tbe  questions  rateed  on  tbe  trial  were  at 


most  questions  tbe  discussion  of  which  could 
in  no  manner  affect  the  rights  of  the  parties. 

We  find  no  reversible  error  In  the  record, 
and  the  judgment  must  be  affirmed. 

FBANKLIN,.a  3^  and  BOSS/ J.,  concur. 

~  ■  "  (16  Ariz.  34> 

LOUNT  et  al.  v.  YOU>'G  MEN'S  CHRISTIAN 
ASS'N  OF  PHCENIX.   (No.  1338.) 

(Supreme  Court  of  Arizona.   May  10,  1914.) 

Appeal  from  Superior  Court  Marieiva  Coun- 
ty: Frank' O.  Smitb,  Judge. 

Action  by  the  Youog  Men's  Cbrfstian  Associa- 
tion of  Phcenix  against  W,  B,  Louut  and  onoCli- 
er,  copartners  doing  buuness  under  the  name  of 
S.  D.  Lount  &  Son.  I'rom  a  judgment  lor 
plaintiff,  defendants  appeal  Affirmed. 

Armstrong  &  Lewis  and  Alexander  &  Christy, 
all  of  Phcenix,  for  appellants.  Kibbey,  Bennett 
&  Bennett  and  B.  !£.  Marks,  all  of  Pfa<eaix,  tar 
appellee. 

CUNNINGHAM,  J.  The  pleadings  end  the 
contract  sued  upon  are,  in  all  essential  particu- 
lars, the  same  as  appear  in  tbe  case  of  Hurley 
V.  Young  Men's  Christian  Association,  140  Pac. 
816,  just  decided,  aod  tbe  rules  of  law  therein 
recognised  control  this  cause,  also. 

The  judgment  is  affirmed. 

FRANKLIN,  a  J.,  and  BOSS.  concur. 


WOOSTER  V.  SC0R8E. 
(Supreme  Court  of  Arizona. 


a6  Artz.  11) 
(No.  1375.)  t 
May  14,  1914.) 

1.  Appeal  and  Brkob  (|  173*)— Gbounds  op 
Defense— Pbesbntation  in  Lowbb  Coubt. 

Where,  in  an  action  on  a  promissory  note, 
defendant  pleaded  the  statute  of  limitations, 
and  plaintiff  pleaded  in  reply  to  avoid  tbe  bar 
of  tbe  statute,  a  writing  signed  by  defendant 
as  well  as  other  written  acknowlednoenu  by 
defendant  of  tbe  Justness  of  plaintiff's  claim, 
defendant  cannot  urge  on  appeal  the  question 
of  whether  the  action  is  properly  brought  upon 
the  orieinal  obligation,  as  continued  by  the 
acknowledgment  of  the  indebtedness,  or  apon 
the  substituted  promise. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  1079-1089.  1091-1093. 
1005-1098,  1101-1120 ;  Dec.  Dig.  }  173.*] 

2.  Appeal  and  Ebbob  ({  907*)— Findings— 
Evidence  to  Suppobt— Pbesumptions. 

Where  all  the  evidence  was  not  in  the  rec- 
ord, it  must  be  presumed  by  the  Supreme  Court 
that  the  evidence  was  sufficient  to  snatain  a 
finding. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H.  2899.  2911-29U,  2916, 
3673,  8674,  9676,  86%;  Vtk  Dig.  |  90f.*] 

S.  LnnTATioN  or  Action^   (|  195*)— Aq- 

KNOWUIDOMENT  OW  DEBT— PBOOF  OF  AC- 
KNOWUDOUENT. 

While  tbe  qneation  wbetber  certain  writ- 
ings were  sufficient  as  an  acknowledgment  of 
the  debt  sued  fur,  to  remove  the  l>ar  of  the 
statnte  of  limitations,  is  a  question  of  law  for 
the  court,  evidence  showing  tbe  writings  vun- 
tained  must  be  given  to  enable  it  to  oetermine 
that  question. 

[Ed.  Note.— For  odier  eases,  see  Limitation 
of  Actions,  Cent  Dig.  f|  711-716;  Dec.  Dig. 
S  195.*] 

4.  LiutTAnoN  OP  Actions  (|  148*)— Ac- 

KHOWUDOMENT  OF  DEBT, 

The  written  acknowledgment  of  a  debt  need 
not  be  a  formal  acknowledgment  or  promise.  In 


.•twotlisr  casnsosssmstopleaitdMcUoD  NUMBER  Id  I>«c.  Die.  4  Am.  Dig.  Key-No.  Ssriss  *  Rep'r  Iwlsxss 

t  Rsbearing  denlM  Jam  tt.  1914. 


Digitized  byGoOglc 


820 


140  PACIFIC  REPOKTER 


order  to  remove  the  bar  of  tbe  statute  of  lim-  i 
itatioDs;  it  being  safficieot  if  It  shows  that  the 
promisor  regards  the  indebtedness  as  subsist-  ' 

}Dg.  I 

lEd.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig,  gS  597-603;  Dec.  Dig.  : 
S  148.*]     '  *   "  j 

5.  Limitation  of  Actions  ({  5*)— Availabil-  i 
ITT  OP  Defense.  I 
While  tbe  statute  of  limitattoas  is  as  meri-  i 
torious  a  defense  as  any  utber,  the  court  will 
not  go  out  of  its  way  to  give  the  benefit  of  the  | 
statute  to  a  debtor  seeking  to  take  advantage 
of  his  creditor's  leoiencT,  in  order  to  defeat 
tbe  collection  of  a  Just  debt.  -  ' 

LEd.  Note.— For  other  cases,  see  LimiUtion 
of  Actions.  Cent.  Dig.  H  13-15;   Dec.  Dig.  , 

i  5.*] 

Appeal  from  Superior  Court,  Navajo  Coun- 
ty; Frank  O.  Smith,  Judge. 

Action  by  Will  Wooster  against  William 
Scorse.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Tborwald  Larson,  of  Holbrook,  for  appel- 
lant. Isaac  Barttat  of  Albuquerque,  N.  M.,  for 
appellee. 

FRANKLIN,  C.  J.  On  the  18th  day  of 
August,  1905,  at  Navajo  county,  Ariz.,  the  de- 
fendant and  appellant  made  and  delivered 
to  the  plaintiff  and  appellee  his  promissory 
note  for  the  sum  of  ?1,000,  payable  one  year 
from  date,  with  annual  interest  at  10  per 
cent,  and  secured  the  same  by  mortgage  on 
certain  lots  fn  the  town  of  Holbrook,  Ariz. 
Tbe  debt  not  having  been  paid,  this  action 
to  foreclose  the  mortgage  was  begun  on  the 
14th  day  of  December,  1910. 

Tbe  case  was  tried  to  the  court  without  a 
Jury,  and  the  court,  having  made  and  filed 
its  findings  of  fact  and  conclusions  of  law, 
rendered  Judgment  for  the  plalntlffi  with  a 
foreclosure  of  the  mortgage. 

The  defendant  interposed  the  statute  of 
limitations  both  by  demurrer  and  as  an  af- 
firmative defense  in  the  answer;  the  plea 
of  the  statute  of  limltatloiis  being  based  on 
the  provisions  of  paragraph  2954  of  the  Re- 
vised Statutes  of  Arizona,  providing  that  ac- 
tions for  debt,  where  the  Indebtedness  is  evi- 
denced by  or  founded  upon  any  contract  in 
writing,  executed  within  this  territory,  shall 
be  commenced  and  prosecuted  within  four 
years  after  the  cause  of  action  shall  have 
accrued,  and  not  afterward.  The  indebted- 
ness is  not  denied. 

By  way  of  reply  and  In  avoidance  of  the 
bar  of  the  statute,  as  being  an  acknowledg- 
ment of  the  Justness  of  the  claim  in  suit, 
the  plaintiff  pleaded  In  heec  verba  a  writing 
signed  by  defendant,  and  dated  February  13, 
1909.  The  plaintiff  further  alleged  that  at 
divers  and  suudry  times  and  places  after 
said  debt  became  due  defendant  acknowl- 
edged the  Justness  of  plaintiff's  claim  In  writ- 
ing signed  by  defendant  It  was  not  sought 
to  make  this  allegation  more  definite  and  cer- 
tain In  particulars,  nor  was  the  plaintHTs 
said  reply  otherwise  assailed. 


The  appellant  has,  with  much  care  and 
evidence  of  resean^h  elaborated  in  his  brief 
in  what  manner  and  at  what  time  and  under 
what  circumstances  a  relief  from  the  bar  of 
the  statute  of  limitations  should  be  pleaded. 
Involving,  as  it  does,  the  character  and  kind 
of  acknowledgment,  whether  made  before  or 
after  tbe  bar  Is  complete  and  whether  gga- 
eral  or  conditional. 

[1]  In  fine,  whether  the  action  Is  properly 
upon  tbe  original  obligation  as  continuing  by 
reason  of  the  acknowledgment,  or  Is  proper- 
ly upon  the  sulMtltnted  promise.  But,  upon 
the  record  made  by  the  appellant  In  the  low- 
er court,  and  as  here  presented,  we  tliink  be 
is  not  in  a  position  to  urge  sach  matters  for 
our  consideration. 

As  we  consider  the  question  of  the  statnte 
of  limitations  decisive  of  tills  appeal,  we  most 
confine  ourselves  to  this,  question  of  the  stat- 
ute of  limitations  as  presented  by  the  record. 
The  transcript  of  the  reporter's  notea  Is  short. 
We  quote  the  material  part: 

"The  Court:  Let  the  record  show  this  case 
Is  called  for  trial  at  this  time. 

"Mr.  Barth:  By  agreement  of  counsel,  we 
are  going  to  introduce  into  evidence  tbe  orig- 
inal note,  the  original  mortgage,  and  the  1^ 
ter  which  Is  on  file,  and,  in  addition  thereto, 
a  letter  written  on  the  Slst 

"The  Court:  Ail  admitted,  and  same  to 
be  marked  'A,*  *B,'  and  'C 

"Mr.  Barth;  That  will  be  all  of  tbe  plain- 
tifTs  case. 

"Mr.  Barth  Introduces  another  letter  to 
which  Mr.  Larson  objects,  a^ng  that  It  be 
held  for  identification  pending  Mr.  Wooster'a 
arrivaL 

"Argument  by  Mr.  Larson. 

"Tbe  Court:  This  case  is  for  trial  at  this 
time  upon  the  complaint,  second  amended  an- 
swer, and  reply,  Joined  upon  these  issues. 

"Mr.  Larson:  I  think  I  will  agree  that 
that  letter  may  go  in  as  evidence  in  order 
to  save  time.  I  should  prefer  to  hare  Ur. 
Wooster  examine  it,  but  I  will  agree  to  have 
it  admitted. 

"The  Court:  Letter  will  be  admitted  and 
marked  'D.'. 

"Mr.  Barth:  That  la  our  case. 

"The  Court:  Let  tbe  record  show  tiiat 
plaintiff  rests. 

"Defendant  offers  no  evidence. 

"Mr.  Larson:  Tbra  we  submit  the  case  to 
the  court"  From  the  eridence  the  court, 
among  others,  made  this  finding:  "The  said 
note  would  have  become  barred  by  the  statute 
of  limitations  on  the  ISth  day  of  August, 
1910,  and  that  during  the  year  1909,  and 
prior  to  the  said  18tb  day  of  August,  1910, 
the  defendant,  In  a  writing  and  in  writings 
signed  by  the  said  defendant,  duly  acknowl- 
edged the  Justness  of  the  claim  of  the  said 
plaintiff,  upon  which  this  action  is  based." 

It  will  be  noticed  from  the  foregoing  that, 
in  addition  to  tbe  note  and  mortgage,  three 
letters  were  introduced  iu  evidence  and  mark- 
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ed  aa  exhibits.  The  Introdactlon  of  these 
letters  was  not  objected  to,  but  the  letters 
were  received  In  erldeoce  by  the  express 
agreement  of  the  defendant  Pursuant  to 
paragraph  1256,  Revised  Statutes  of  Arizona 
1913,  the  appellant  filed  a  notice  with  the 
derk  of  the  superior  court  speclf^Qg  the 
papers  or  portions  of  the  record  which  he 
desired  necessary  to  present  tlw  question  In- 
volved on  such  appeal.  There  were  three 
letters  Introduced  and  marked  as  exhibits 
Id  the  case,  but  appellant's  notice  specified 
only  one,  to  wit.  Letter  of  Will  Wooster  to 
William  Scorse.  dated  January  31,  1910,  and 
this  letter  is  the  only  one  presented  in  the 
record.  This  letter  reads  as  follows:  "Hol- 
brook,  Arizona,  Jan.  31,  1910.  Wm.  Scorse, 
Taylor,  Ariz. — Dear  Sir:  Answering  yours 
6tfa,  I  want  to  see  you  and  have  an  under- 
standing with  you  alK>ut  an  extension  of 
time.  I  am  not  going  to  make  a  partial  pay- 
ment and  then  have  you  foreclose  the  mort- 
gage for  the  balance.  Tours  truly,  Will 
Wooster." 

Whether  the  forgoing  letter  In  Itself  Is  a 
■nfficient  acknowledgement  of  the  Justness  of 
the  claim  so  as  to  avoid  the  bar  of  the  stat- 
ute It  Is  not  necessary  to  determine.  Bven 
If  It  Is  not,  either  of  the  other  writings  intro- 
doced  may  have  been  ami^  snffldlent  to 
BQstaln  the  finding  of  the  conrt  that  prior  to 
the  18th  day  of  August,  1010,  the  defendant. 
In  K  writing  and  In  writings  signed  by  the 
■aid  defendant,  duly  acknowledged  the  Just- 
ness of  the  claim  of  the  said  plaintiff,  npon 
which  this  action  Is  based. 

[1]  All  of  the  evidence  not  being  In  the  rec- 
ord, we  must  presume  that  It  waa  wifllclent 
to  sustain  tiie  finding.  A  writliv  was  set 
out  in  plalntifTs  reply,  bat  Crom  the  record 
presented  we  bave  no  meam  of  knowli^ 
whether  It  is  one  of  the  writings  introduced 
In  evidence.  It  Is  not  otherwise  identified  than 
as  being  on  file,  and  Is  not  incoivorated  In 
the  record.  The  three  letters  were  received 
In  evidence  by  agreement,  and  whether  any 
one  of  tlie  letters  was  the  same  as  tte  one 
Mt  out  In  the  pleading  the  record  falls  to  ad* 
vise  us. 

"Not  having  an  the  evidence  before  vs,  the 
presumption  is  that  the  evidence  presented 
to  the  lower  court  was  snffldent  to  sostain 
the  findings  of  the  court'*  Williams  v. 
Jones,  10  ArlB.  T2,  8S  Paa  400.  See,  also, 
Daniel  v.  Gallagher,  11  Arli.  IBl.  80  Pac. 
412;  Title  Guaranty.  et&,  Co.  v.  Nichols,  12 
Ariz.  405, 100  Pac.  825;  Phoenix  Railway  Co. 
V.  Landls,  13  Arls.  80, 108  Pac.  247;  Sanf6rd 

Atnsa,  13  Ariz.  287,  114  Paa  660;  Holmes 
T.  Bennett  14  Arts.  208,  127  Pac.  753. 

[3]  True,  the  question  in  this  case — wheth- 
er the  writings  in  evidence  were  sufficient 
to  remove  the  bar  of  the  statute  of  limita- 
tions— Is  one  of  law  for  the  court  but  as  a 
basis  for  determining  this  question  of  law, 
there  must  of  necessity,  be  evidence  submit- 


ted showing  what  such  writings  contain. 
There  were  three  such  writings,  and  but  one 
is  identified  and  incorporated  in  the  l^eoord. 

[4]  "The  statnte'  does  not  prescribe  any 
form  In  which  the  acknowledgement  or  prom- 
ise shall  be  made.  Whether  these  writings 
constitute  a  sufficient  'acknowledgment  or 
promise*  Is  therefore  a  question  of  law.  The 
imperative  thing  is  that  It  shall  be  'contain- 
ed In  some  writing,  signed  by  the  party  to  be 
charged  thereby.'  The  expression  'contained 
In  some  writing*  dearly  indicates  that  It  is 
not  essential  that  the  acknowledgment  or 
promise  ^ould  be  f&rmal,  such  as  that  'I 
hereby  acknowledge,'  or  'herd>y  promise.' 
It  Is  sufficient  If  It  shows  that  the  writer  re- 
gards or  treats  the  Indebtedness  as  subsist- 
ing. •  •  Concannon  v.  Smith,  134 
CaL  .20,  «(  Paa  42;  Sennlnger  v.  Rowley, 
138  Iowa,  017,  lie  N.  W.  095, 18  L.  R.  A.  (N. 
S.)  223;  Dem  v.  Olsen,  18  Idaho,  358,  110 
Pac.  164,  Ann.  Cas.  1912A,  1. 

[I]  The  statute  of  limitations  furnishes  a 
defense  as  meritorious  as  any  other.  How- 
ever, as  well  observed  In  the  case  of  Sennlng- 
er V.  Rowley,  supra:  "The  defense  of  the 
statute  of  limitations  Is  not  to  be  condemned 
In  any  case  to  which  It  Is  clearly  and  fairly 
applicable,  but  a  court  should  not  and  will 
not  go  ont  of  its  way  to  give  Its  benefit  to 
a  man  who  seeks  to  take  advantage  of  the 
leniency  of  his  creditor  to  defeat  the  collec- 
tion of  a  Just  debt  which  he  admits  has  nev- 
er been  paid." 

Upon  the  record  In  this  case,  the  Judgment 
must  be  afllrmed,  and  it  Is  so  ordered. 

ODNNINOHAM  and  ROSS,  JJ.,  concor. 


a«  Arlt.  U) 

BOARD  OP  SCP'HS  OF  TAVAPAI  COUN- 

TT  et  ai.  v.  HAWKINS.  (No.  1391.) 
(Supreme  Court  of  Arizona.    May  16»  1914.) 

1.  Counties  (|  173»)— Issuancb  of  Bonds— 
Statotokt  AuniORITT. 

A  county  ma;  not  Issue  Ixiads  unless  the 
power  Is  specifically  conferred,  or  necessarily. 
Implied  from  the  law  governing  the  powers  of 
counties. 

[Ed.  Note.— Por  other  caws,  see  Counties, 
Cent  Dig.  U  261,  262,  206,  267,  275,  276 ;  Dec 
Dig.  I  173.*] 

2.  Couirms  (i  175*)— BoHoa— "PuwniHo"  <v 
Debt. 

Where  bonds  of  a  coon^  are  Issued  as  the 

original  evidence  of  IndebtedQess  contracted  by 
it,  the  bonds  are  not  a  funding  of  a  debt  as  ordi- 
narily understood. 

[Ed.  Note.— For  other  cases,  see  Counties. 
Cent  Dig.  I  263;  Dec  Dig.  {  176.»J 

3.  COUKTIKB  a  174*)  —  EaiOTIOir  OW  P0BIJO 

BuiLDinoB— Bonos  — Statittobt  Authob- 

ITT. 

Under  Civ.  Code  lOlS,  pars.  5268-^285, 
governing  count?  and  municipal  indebtedness, 
and  anthorising  by  vote  of  electors  an  Indebted- 
ness in  excess  of  four  per  cent  of  the  value  of 
the  property  lo  the  coiiDty,  providbft  that  if  the 
county  shall  deatre  to  fund  an  indebtedness  by 
the  iMuance  of  twmds,  bonds  may  be  Issued  for 
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ublic  buildings,  a  coanty  whose  indebtedness 
oes  not  exceed  4  per  cent,  of  the  assessed  valua- 
tion of  the  property  thereof  may  issue,  if  ao- 
tborized  at  an  election  called  for  the  purpose, 
bonds  for  the  constnicUon  of  a  courthouae 
where  the  former  indebtedness  and  the  Indebted- 
ness created  by  the  bonds  will  not  in  the  aggre- 
gate  exceed  4  per  cent,  of  the  aBsraaed  valaa- 
tion. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  SS  264,  265 ;  Dec.  Dig.  §  174.*] 

Appeal  from  Superior  Court,  Xavapal 
County;  Frank  O.  Smith,  Judge. 

Action  by  John  J.  Hawl£lns  against  the 
Board  of  Supervisors  of  Tavat)ai  County  and 
others,  membera  of  the  said  board,  and  an- 
other, clerk  thereof.  '  From  a  Judgment  for 
plaintiff,  defendants  appeal.  IteTersed  and 
remanded,  with  directions. 

G.  P.  Bnllaid,  Atty.  Gen.,  LesUe  a  Hardy, 
Asst  Atty.  Gen.,  and  P.  W.  O'Snlllran;  Co. 
Atty..  and  J.  H.  Morgan,  Deputy  Co.  Atty., 
both  of  Preseott,  for  appellants.  B.  B. 
Llnney  and  Bldiard  Lamson,  both  of  Pres- 
eott (Daniel  B.  Parks,  of  Preseott,  of  counsel, 
amicus  earUe),  for  appellee. 

BOSS,  J.  '  This  action  was  commenced  by 
the  appellee  as  plaintiff,  January  23,  1914, 
against  the  board  of  supervisors  of  Tarapai 
county  for  the  purpose  of  restraining  such 
board  from  calling  an  election  to  be  held  up- 
on the  qnestlon  of  authorizing  the  county 
to  create  an  indebjtedness  by  an  Issue  of  the 
bonds  of  the  county  to  the  amount  of  f^.- 
000  for  the  purpose  of  raising  a  fund  for  the 
construction  and  furnishing  of  a  county  court- 
house. Upon  the  face  of  the  complaint  it 
appears  that  the  present  indebtedness  of  Ta- 
vapal  county  does  not  exceed  4  per  centum  of 
the  assessed  valuation  of  the  property  of  the 
county,  and  If  such  bonds  are  Issued  then  the 
entire  indebtedness,  Including  the  present  In- 
debtedness, together  with  the  indebtedness 
created  by  the  issue  of  said  bonds,  in  the  ag- 
gregate would  not  exceed  4  per  centum  of 
the  assessed  valuaUon  of  the  property  of  the 
county.  It  is  not  shown  by  the  pleadings, 
nor  is  It  contended  by  the  appellee,  that  the 
method  porsued  for  obtaining  the  assent  of 
the  taxpayers  and  electors  is  not  in  all  re- 
spects in  conformity  to  the  piorlsion  of  chap- 
ter 2,  tit  52,  OlTll  Code  1913,  providing  for 
the  creation  of  indebtedness  by  counties  and 
the  issue  of  bonds  therefor.  It  Is  alleged 
that  if  said  election  Is  held  such  election  will 
cost  the  county  ¥3,000,  and  tbe  election  thus 
held  will  be  void,  and  any  bonds  issued  pur- 
suant to  the  result  of  such  election  will  be 
wholly  void,  for  the  reason  such  election  is 
not  authorized  by  law  and  the  county  cannot 
thereby  be  authorized  by  such  election  to 
create  an  indebtedness  of  the  county  and  evi- 
dence the  same  by  issuing  bonds  of  the  coun- 
ty, except  when  the  Indebtedness  thereby  cre- 
ated will  exceed  4  per  centum  of  tbe  assessed 
valuation  of  property  of  the  county.  As  a 
taxpayer,  the  plaintiff  prays  that  the  board 


be  enjoined  from  ordering  or  calling  such 
election.  The  defendants  demurred  to  the 
complaint  upon  the  grounds  that  the  facts 
stated  are  Insufficient  to  constitute  a  cause  of 
action.  The  court  overruled  the  demurrer, 
and,  defendants  declining  to  answer  further. 
Judgment  was  rendered  for  plaintiff  In  ac- 
cordance with  the  prayer  of  his  complaint 
From  the  judgment  defendants  have  appeal- 
ed and  assign  as  error  the  ruling  of  tbe  court 
upon  the  demurrer,  and  In  rendering  Judg- 
ment for  the  plaintiff. 

[1]  As  stated  in  appellants*  brief :  Thegen- 
eral  rule  is  that  a  county  may  not  Issue 
bonds  unless  the  power  Is  specifically  confer- 
red by  law,  or  unless  the  power  Is  necessarily 
implied  from  the  law  relating  to  tbe  powers 
of  counties.  The  general  statement  of  tbe 
law  Is  conceded  by  appellee  to  be  correct; 
Indeed,  It  may  not  be  controverted,  for  such 
a  proposition  finds  support  perhaps  without 
dissent  in  the  adjudicated  cases.  See  tbe 
following  cases:  Francis  v.  Howard  County 
(G.  G.)  60  Fed.  44-56;  PoUce  Jury  of  Parish 
V.  Brltton,  82  U.  S.  (15  Wall.)  566,  21  L.  Ed. 
251 ;  Claibourne  County  v.  Brooks,  111  U.  S. 
400,  4  Sup.  Ct  489,  28  L.  Ed.  470;  Merrill  v. 
Monticello.  138  U.  S.  673,  11  Sup.  Ct  441, 
34  L.  Ed.  1069;  Concord  v.  Robinson,  121  U. 
S.  165.  7  Sup.  Ct  937,  30  L.  Ed.  885;  Duke  v. 
Williamsburg  County,  21  S.  O.  414 ;  Colburu 
V.  Chattanooga  Western  By.  Co.,  94  Tenn. 
(10  Pickle)  43,  28  S.  W.  298;  Robertson  v- 
Breedlove,  61  Tex.  316;  Xolan  County  v. 
State,  83  Tex.  182,  17  S.  W.  823;  BaU  v. 
Presidio  County,  88  Tex.  60,  29  S.  W.  1042. 

[2, 3]  This  power,  then,  as  affecting  tbe 
question  before  us.  Is  to  be  determined  by  a 
review  of  chapter  2  of  title  52,  Civil  Code 
1913,  to  ascertain  if  the  authority  of  the 
county  to  create  an  Indebtedness  and  Issue 
its  bonds  as  evidence  thereof  is  speciflcaUy 
granted  by  the  law,  or  is  necessarily  implied 
therefirom.  If  aich  power  is  apedflcaUy 
granted  by  tbe  law,  or  Is  necessarily  Implied 
therefrom,  then  tbe  Judgment  of  the  lower 
court  is  erroneous  and  must  be  disaffirmed. 
A  solution  of  tile  question  depends  upon  the 
construction  given  to  tbe  diapter  named. 

The  history  of  diapter  2,  tit  62,  mpra, 
affords  light  In  its  constmctlon.  It  a^Kars 
first  as  chapter  29,  First  8essl<m  of  the  heg- 
Islature  (Laws  1912,  c.  29).  ai^  was  entitled 
"An  act  enabling  counties,  school  districts, 
cities,  towns,  and  other  municipal  corpora- 
tions to  become  indebted  in  an  amount  ex- 
ceeding four  p»  centum  of  tbe  taxable  prop- 
erty therein,  •  •  • "  and  consisted  of  19 
sections,  18  of  which  were  devoted  to  pro- 
viding the  modus  operandi  by  whldi  8U<^ 
corporations  when  indebted  in  excess  of  4 
per  centum  might  issue  bonds  or  otiier  eri- 
dence  of  indebtedness,  increasing  that  indebt- 
edness, and  one  of  tbe  essentials  prescribed 
Is  that  an  election  must  first  be  held  to  ob- 
tain tbe  approval  of  the  qualified  property 
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taxpayers  within  sueb  corporation.  Tbe  last 
Kcctlon  (19)  bears  upon  tbe  same  subject-mat- 
ter, but  by  Its  terms  Is  expressly  made  to  ap- 
ply to  counties,  school  districts,  dtles,  towns, 
and  other  municipal  corporations  whose  In- 
debtedness does  not  exceed  4  per  centum. 
Section  19,  as  passed  by  the  First  Session, 
readR  as  follows :  "Nothing  in  this  act  con- 
tained shall  beconstrued  to  prevent  any  coun- 
ty, school  district,  clt7,  town,  or  other  munici- 
pal corporation  from  creating  an  lndd)tedness 
not  exceeding  four  per  centum  of  the  valne  of 
the  taxable  property  In  such  county,  school 
district,  city,  town,  or  other  municipal  cor- 
poration; provided,  that  If  such  county, 
school  district,  city,  town,  or  other  municipal 
corporation-  shall  desire  to  fund  such  indebt- 
edness by  the  Issuance  of  bonds  therefor,  said 
bonds  shall  be  Issued  in  all  respects  in  con- 
formity with  the  provisions  of  this  act; 
and,  provided,  further,  that  it  will  not  be 
necessary  to  hold  the  election  required  to  be 
held  herein." 

If  the  proceeding  of  the  board  of  super- 
visors of  Yavapai  county  depended  for  Its 
legality  upon  section  19,  as  passed  by  the 
First  Session,  the  power  sought  to  be  exer- 
fiaed  possibly  would  be  involved  in  doubt 
Whether  the  expression  "creating  an  Indebt- 
edness," as  used  in  this  section,  was  Intended 
by  the  legislature  to  mean  a  fioating  in- 
debtedness arising  in  the  ordinary  transac- 
tions of  the  municipality,  or  whether  it  was 
used  in  the  sense  in  which  it  is  employed  in 
secUons  3  and  6  (R.  S.  1913,  Sfi  5268,  5271)  to 
mean  a  determination  to  incur  the  proposed 
liability,  is  unimportant  here.  We  speak  of 
funding  floating  or  outstanding  debts  by  issu- 
ing bonds  in  lien  thereof ;  but  when  bonds 
are  issued  as  the  first  and  original  evidence 
of  an  indebtedness  contracted  it  is  not  "a 
funding  of  tbe  debt,"  as  that  expression  is 
ordinarily  used.  When  it  is  considered  that 
chapter  2  throughout  treats  of  the  creation 
of  indebtedness  by  municipalities  and  the 
method  and  manner  of  evidencing  such  in- 
debtedness as  it  U  incurred,  it  may  be  that 
'  it  was  Intended  tliat  the  expression  "that  If 
sudi  county  •  •  *  shall  desire  to  fund 
such  indebtedness  by  the  Issuance  of  bonds 
therefor"  should  be  construed  to  mean  that 
bonds  could  be  issued  as  the  original  or  first 
evidence  of  tbe  liability  incurred  and  not  the 
funding  of  a  floating  or  outstanding  debt 
This  view  finds  support  from  the  fact  that 
tbe  L^islature  bas  provided  for  a  loan  com- 
mission authorized  and  empowered  to  fund 
and  refund  the  funded  and  outstanding  in- 
debtedness of  counties  and  other  municipali- 
ties.   Title  52,  c.  1,  R.  S.  1913. 

But  authority  for  the  proposed  action  of 
Uie  board  of  supervisors  of  Yavapai  county 
Is  not  left  to  chapter  2,  tit.  52,  as  passed  by 
the  First  Session.  The  third  Special  Session 
9f  the  Legislature  amended  section  19  (R.  S. 
1013.  «  5285)  by  adding  thereto  another 
proviso.    The  amendment  Is  as  follows: 


"Provided,  that  bonds  may  be  issued  under 
the  provisions  of  this  chapter,  for  the  con- 
stmctlon  and  reconstruction  of  roads,  bridges 
and  highways;  for  the  construction  of  public 
buildings,  and  for  any  other  lawful  or  neces- 
sary purpose.  The  enumeration  of  tbe  above- 
mentioned  purposes  shall  not  be  deemed  as  re- 
strictive of  the  right  to  issue  IXHids  for  other 
purposes,  but  rather  in  furtherance  thereof. 
In  case  any  county  in  tbe  state  of  Arizona 
shall  have  called  or  held  an  electlcm  for  the 
issuance  of  bonds,  as  herein  provided,  prior 
to  the  becominc  efFectlve  of  tbe  provisions 
of  this  section,  said  election  shall  be  and  is 
hereby  deemed  to  have  been  called  and  held 
pursuant  to  the  provisions  of  tills  chapter, 
and  tbe  bonds  that  may  be  hereafter  issued 
pursuant  to  such  election,  shall  be  in  all  re- 
spects OS  valid  and  l^al  as  though  the  pro- 
visions of  this  section  bad  been  In  force  at 
the  time  of  said  election." 

No  plainer  or  more  liberal  language  could 
be  employed.  There  Is  a  general  grant  of 
right  and  power  to  issue  bonds  (not  to  fund 
indebtedness)  under  the  provisions  of  this 
chapter.  The  last  p^viso,  in  effect,  adopts 
and  makes  applicable  to  mnnlcipalltles  whose 
indebtedness  does  not  exceed  4  per  centum, 
all  the  preceding  provisioiis  of  the  chapter 
affecting  or  concerning  municipalities  whose 
indebtedness  does  exceed  4  per  centum  of 
the  taxable  property  therein.  This  proviso  is 
not  only  the  last  in  place,  but  last  in  time  of 
enactment  and  in  direct,  positive,  and  un< 
ambiguous  language  empowers  tbe  mnnic- 
ipalities  named  to  issue  bonds  "for  the  con- 
struction of  public  buildings  and  for  other 
lawful  and  necessary  purpose"  under  the 
provisions  of  this  chapter.  It  places  its  fin- 
ger, so  to  speak,  directly  upon  "public  build- 
ings." and  having  said  that  the  funds  for  the 
erection  of  such  building  may  be  raised  by 
issuing  bonds  under  the  provisions  of  chapter 
2,  applying  the  maxim  "expresalo  unius  est 
excluslo  alteriua,"  it  may  be  doubted  if  funds 
for  that  purpose  can  be  raised  in  any  other 
manner. 

The  construction  and  reconstruction  of 
roads,  bridges,  and  highways  and  the  con- 
struction of  public  buildings  generally  involve 
large  expenditures,  and  the  Legislature  has 
very  properly  lodged  the  power  in  the  legally 
qualifled  taxpayers  to  say  by  their  vote 
whether  they  care  to  assume  the  obligations 
before  they  are  contracted.  The  ultimate 
burden  of  discharging  the  indebtedness  falls 
on  the  taxpayer,  and  that  fs  sufitclent  reason 
why  his  assent  should  be  obtained  directly, 
if  possible,  before  the  debt  is  contracted.' 
We  cannot  but  think  that  the  last  proviso 
was  inserted  by  the  Legislature  for  the  express 
purpose  of  securing  the  personal  assent  of  the 
taxpayer  by  his  vote  before  bonds  could  be 
Issued  against  his  property  for  the  construc- 
tion of  roads,  bridges,  highways,  and  public 
buildings.  Tbe  last  sentence  of  sectiim  19, 
Id.  (R.  S.  1913,  f  6283),  while  B  "validating" 
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statute,  Is  not  conQned  to  any  class  of  coun- 
ties, but  reaches  all  tbe  counties  of  the  state. 
If,  at  the  time  It  was  enacted,  doubt  existed 
as  to  the  legality  of  an  election  in  counties 
ovrlDg  less  than  four  per  centum  of  their  tax- 
able property,  it  was  the  evidect  purpose  to 
set  at  rest  such  doubt  as  to  elections  already 
held  or  pending  by  the  curative  statute,  and 
by  the  same  token  It  must  be  that  the  Legis- 
lature intended  to  expunge  any  doubt  as  to 
the  legality  of  future  elections  held  "for  the 
Issuance  of  bonds,  as  herein  provided"  "in 
•  •  •  any  county  In  the  state  of  Arizona," 
for  it  l8  said,  If  "prior  to  the  becoming  ef- 
fective of  the  provisions  of  this  section"  an 
election  has  been  called  or  held  as  provided 
by  chapter  2,  the  bonds  issued  thereunder 
shall  "be  as  valid  and  legal  as  though  the 
provisions  of  this  section  had  been  in  force  at 
Che  time  of  said  election."  By  this  langage  the 
Legislature  asserts  its  belief  (andi  therefore  its 
intention)  that  had  section  5285,  Id.,  in  its 
completeness  existed  all  the  time,  no  validat- 
ing legislation  would  have  been  necessary  to 
legalize  an  election  held  In  any  county  of  the 
state  for  the  purpose  of  issuing  bonds.  Tbe 
curative  feature  of  section  5285  was  not 
necessary  for  counties  whose  indebtedness 
exceeded  the  4  per  centum  limit,  If  they  had 
"held  an  election  for  tbe  issuance  of  bonds, 
as  herein  provided."  Th«  validating  or  cur- 
ative statute  had  in  view  tlie  other  class  of 
counties,  those  on'lng  less  than  4  per  centum 
of  their  taxable  property,  and  from  Its  lan- 
guage we  are  Informed  that  the  Legislature 
Intended  that  since  section  S285  in  Its  com- 
pleted form  was  enacted  any  county  in  tbe  : 
state  was  authorized  to  Issue  bonds  under 
the  provisions  of  chapter  2,  as  amended  by 
the  Third  Special  Session. 

It  follows,  from  what  we  have  said,  that.  In 
municipalities  where  the  Indebtedness  is  less 
than  4  per  centum,  additional  indebtedness 
may  be  created  for  the  construction  of  public 
buildings  In  tbe  manner  and  by  compliance 
with  tbe  provisions  of  chapter  2,  tit.  52,  R.  S. 
1013.  In  other  words,  the  procedure  pro- 
vided In  said  chapter  whenever  it  Is  attempt- 
ed to  Increase  the  aggregate  amount  of  the 
Indebtedness  of  the  municipalities  named,  so 
as  to  exceed  four  per  centum  of  the  taxable 
property  therein,  must  be  followed  where  It 
is  attempted  to  increase  the  indebtedness  of 
mantcipalttles  whose  tndebtednesa  Is  leas 
than  4  per  centum. 

Judgment  reversed,  and  cause  remanded, 
with  direction  to  sustain  the  demurrer  and 
dismiss  the  complaint 

B^tANKLIN,  Ol  J.,  concurs. 

CUNNINGHAM,  J.  I  concur  in  the  result 
and  order  made  by  the  majority  of  Uie  court 
I  will  state  my  reasons  separately,  wblcb 
are  as  follows: 

Chapter  2  of  title  62,  Civil  Code  1913,  pre- 
scribes the  form  and  manner  by  which  a 
Bounty  or  other  deedgnated  municipality  ma7 


authorize  the  creation  of  a  bonded  or  funded 
indebtedness  In  excess  of  4  per  cent  of  the 
valuation  of  tbe  taxable  property  within  sndk 
municipality.   The  plan  or  system  by  whitdti 
the  Indebteduess  must  be  authorized  and  cre- 
ated and  evidenced  by  an  election  to  author- 
ize its  creation,  tbe  form  of  and  sale  of 
the  bonds  Is  prescribed  In  detail  by  para- 
graphs 5266  to  5284  of  chapter  2,  tit  52,  t>oth 
IncluslTe.   The  municipality  affected,  which 
Is  already  Indebted  to  the  constitutional  limit 
of  4  per  centum  of  the  value  of  the  taxable 
property,  may  In  the  manner  prescribed,  by 
pledging  future  taxes,  raise  a  fund  to  meet  a 
useful,  desired,  or  necessary  purpose.  Para- 
graph 6285,  Ovil  Code  1913,  being  tbe  clos- 
ing paragraph  of  diapter  2,  Is  expressive  of 
the  legislative  construction  In  some  measnre 
placed  upon  the  chapter.  It  provides:  "Noth- 
ing in  this  chapter  contained  shall  be  con- 
strued to  prevent  any  county,  school  district; 
city,  town  or  other  municipal  corporation 
from  creating  an  Indebtedness  not  exceeding 
four  per  centum  of  tbe  value  of  the  taxable 
property  in  such  county,  school  district  city, 
town,  or  other  municipal  corporation;  pro- 
vided, that  if  such  county,  school  district, 
dty,  town,  or  other  municipal  corporation 
shall  desire  to  fund  such  Indebteduess  by  tbe 
Issuance  of  bonds  therefor,  said  bonds  shall 
be  Issued  in  all  repects  in  conformity  with 
the  provisions  of  this  chapter,  and,  provided, 
further,  that  it  will  not  be  necessary  to  bold 
the  election  required  to  be  held  herein;  pro- 
vided, that  bonds  may  be  Issued  under  tbe  pro- 
visions of  this  chapter,  for  the  construction 
and  reconstruction  of  roads,  bridges  and 
highways;   for  the  construction  of  public 
buildings,  and  for  any  other  lawful  or  neces- 
sary purpo8!e«   •   ♦   • "   Chapter  2  then.  In 
tbe  Intention  of  the  Legislature,  shall  not 
be  construed  to  prevent  the  creation  of  any 
legal  indebtedness,  which  with  the  existing 
Indebtedness  will  In  the  aggregate  amount  to 
a  sum  not  In  excess  of  4  per  centum  of  the 
value  of  the  taxable  property  of  such  munl^ 
Ipaltty  affected.  However,  if  such  municipal- 
ity desires  to  Incur  such  indebtedness  by  the 
Issuance  of  bonds  therefor,  then  such  bonds' 
"shall  be  issued  In  all  respects  In  conformity 
with  the  provisions  of  this  chapter." 

Under  tbe  general  powers  of  the  board  of 
supervisors  given  In  paragraph  2418,  Civil 
Code  1913,  the  board,  by  subdivision  9  of  said 
paragraph,  Is  given  power  to  erect  and  fur- 
nish a  courthouse.  Jail,  hospital,  and  such 
other  buildings  as  may  be  necessary.  Para- 
graph 6286,  Civil  Code  1913,  as  construed 
the  Legislature,  preserves  these*  general  pow- 
ers of  the  boards  of  supervisors  in  all  re- 
spects to  create  a  public  indebtedness,  not 
in  excess  of  4  per  cent  of  tbe  taxable  proper- 
ty within  their  county,  when  the  Indebtedness 
created  Is  of  the  ordinary  class,  payable  by 
county  warrant  on  demands  examined  and 
allowed  by  tbe  board.  The  tMMird  must  d^ 
termlne  the  necessity  of  creating  the  Indebt* 
edness;  but  If  0ie  questtoD  of  tbe  crestloB 


Digitized  by  Google 


Ariz.) 


IN  RE  HARRIS 


825 


of  such  Indebtedness  Is  teTorably  detena^^ed, 
and  the  county  or  other  municipality  shall 
desire  that  such  indebtednesa  ahall  become  a 
bonded  Indebtedness  when  created,  then  the 
bonds  shall  be  Issued  In  all  respects  In  con- 
formity with  the  prorlalons  of  chapter  2  of 
title  62;  provided  that  It  VUI  not  be  neces- 
sary to  hold  the  election  required  to  be  held 
by  paragraph  6207.  l%ere  exists  no  ques- 
tion of  the  authority  of  the  board  of  super- 
visors to  create  the  indebtedness  of  the  coun- 
ty of  Yavapai  In  question,  the  present  indebt- 
edness together  with  the  indebtedness  pro- 
posed In  the  aggregate  not  exceeding  4  per 
centum  of  the  value  <tf  the  taxable  property ; 
but  how  shall  the  derire  of  the  county  to 
create  such  indebtedness  by  the  issuance  of 
bonds  be  determined?  If  the  board  of  ao- 
pervisors  as  r^tesraitatlTes  oi  the  county 
order,  of  Ita  own  volition,  the  Issuance  of 
such  bonds,  then  the  order  may  be  considered 
an  expression  of  the  desire  of  the  county, 
in  that  respect,  speaking  throng  Its  govern* 
Ing  board.  The  govemii^  board  has  not 
made  the  order  In  tiu  present  caae,  but  It 
baa  passed  an  ordinance  upon  the  subject 
requiring  an  expression  of  the  desire  of  the 
county  upon  the  question  of  the  Isauance  of 
such  bonds  to  be  ascertained  through  an  eleo- 
tion  to  be  held  upon  the  presoitatton  to  the 
board  of  an  initiative  petition  signed  by  not 
leas  than  15  per  cent  of  the  qualified  electors 
of  the  county.  No  general  law  upon  this 
subject  controlling,  subdlvlskm  28  of  para- 
(rapb  2418,  Civil  Oode  Ails.  191S,  empower^ 
log  boards  of  supervisors  "to  do  and  perform 
aU  other  acts  and  thlnga  which  may  be  neces- 
■aiy  to  the  full  discharge  of  the  duttes  of 
the  chief  l^slatlve  authority  of  the  county 
Bovemment,  *  •  • "  would*  with  section 
8  of  part  1,  art  4,  state  Constitution,  give  the 
board  full  power  to  enact  such  ordinance  for 
such  purpose.  The  authority  to  pass  the  or- 
dinance and  Issue  the  order  tor  the  election 
tor  the  purpose  mentioned  is  not  questioned 
except  upon  the  grounds  of  the  power  of  the 
board  to  create  the  Indebtedness  In  the  form 
of  bonds.  I  have  held  that  such  power  ex- 
ists when  bonds  are  desired  by  (he  county 
for  that  purpose.  The  purpose  of  the  elec- 
tion in  question  la  to  determine  if  the  county 
desires  to  fund  the  Indebtedness  by  the  Is- 
suance of  bonda  for  the  purpose  of  erecting 
and  furnishing  a  courthouse  tor  the  county. 
If  the  election  is  hdd  as  provided  by  the 
county  ordinance,  and  the  result  Is  In  favor 
of  the  Issuance  of  the  bonda,  and  the  board 
orders  the  Indebtedness  created  in  conformity 
with  the  provirions  of  chapter  2,  tit  S2,  then 
the  liability,  when  the  b<»ids  are  issued  and 
sold,  is  contracted  in  pursuance  to  law  and 
is  valid  onder  paragraph  2431,  Civil  Code 
Arix.  1D13. 

The  facts  stated  In  the  complaint  are  not 
sufflcient  to  constitute  a  canse  of  action.'  for 
the  reascm  the  facte  show  that  the  board 
of  supervisors  are  acting  fully  within  ttie 


law,  as  expressed  by  the  legislative  power, 
and  by  an  ordinance  of  their  own. 

For  these  reasons  I  concnt  in  the  orde^ 
madSh 

(16  Arl«.  1) 

In  rs  HARRI&  t 

HARRIS  V.  LZOM; 
(No.  1305.) 

(Supreme  Court  o(  Arizona.    May  14.  1914.) 

1.  Parent  and  Child  (|  3*)— Dptt  or  Pab- 
KHT— Cabs  or  Guild. 

A  parent  is  required  to  care  for  his  child 
durinc  the  time  it  is  unable  to  care  for  Itself, 
and  ia  entitled  to  use  the  child's  estate  tar  that 
purpose  oaXj  In  exceptional  cases. 

[Ed,  Note. — For  other  cases,  see  Parent  and 
ChUd,  Cent  Dig.  U  83-^;  Dec.  Dig.  i  3.*] 

2.  Pabbht  avd  Canua  (%  14*)— Pmaom  ur 
Loco  Pabkrtis— Stepfathbb. 

While  a  stepfather  was  under  no  natural 
or  legal  obligation  to  care  for  a  minor  stepchild, 
the  assumption  of  tbat  duty  by  tbe  stepfather 
carried  with  it  tbe  reaultiiv  legal  responsibili- 
ties. 

[Ed.  Note.— For  other  cases,  tee  Parent  and 
Child,  Cent  Dig.  U  162-1S9;  I»ee.  Dig.  i  14.*1 

3.  Pabknt  and  Child  jf|  14*)— Support  or 
Child — Recovebt  bt  Pabent. 

A  parent  or  one  in  loco  parentis,  such  as  a 
•ta>father,  who  advances  money  to  support  the 
child,  cannot,  years  thereafter,  recover  such  ex- 
penditures as  upon  an  Implied  contract  by  the 
child  to  repay  tnem. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
ChUd.  Cent.  Dig.  IS  162-159;  Dec.  Dig.  {  14.*] 

4.  tiUABDUH  AND  WABD  ^  157*)— SnTLB- 
MKNT— PBOOnDXHOS'—  SvmCIKHOT  OV  EVI- 
DINCI. 

In  proceeding  for  the  settlement  of  the  ao 
count  of  a  guardian,  who  was  the  ward's  step- 
father, evidence  hetd  to  idiow  that  the  guardian 
expected  no  remuneration  from  the  child  for  ex* 
penditures  made  for  her  support,  etc. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  H  511-518;  Dee.  Dig.  1 167.«] 

6.  Pabent  and  Chzlo  (|  14*)— Supfobt  or 
Child. 

The  intention  of  one  In  loco  parentis,  such 
as  a  stepfather,  to  require  repayment  of  amounts 
advanced  for  the  maintenance,  etc,  of  a  step- 
child must  be  shown  in  order  to  entitle  the  step^ 
father  to  repayment,  as  otherwise  mainte- 
nance will  he  deemed  gratuitotia. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child.  Cent  Dig.  H  152-159;  Dec.  Dig.  |  14.*] 

6.  Hombstkad  (S  142*)— Saxs  iqb  Dibi»— 

Tunc  or  CONTRACTINO. 

Under  Rev.  St  f  2296  (U.  S.  Comp.  St 
1901,  p.  1398),  providing  that  no  land  acquired 
under  the  chapter,  which  relates  to  the  entry 
of  public  land  as  a  homestead,  shall  in  any  event 
become  liable  for  debts  contracted  prior  to  the 
issuing  ot  tbe  patent  the  land  cannot  be  sold 
for  debts  of  the  heir  of  an  ent^man  contracted 
before  issuance  of  patent 

[Ed.  Note. — For  other  cases,  see  Homesteada 
Gent  Dig.  if  271-280;  Dec.  Dig.  1 142.*J 

Appeal  from  Superior  Goort  Yuma  Coun- 
ty; Frank  Baxter,  Judge. 

In  the  matter  of  the  guardianship  of  the 
iwrsm  and  estate  ot  Emma  X  Harris,  a 
minor.  From  an  order  of  allowance  and  set- 
tlement of  the  acconnt  of  the  guardian,  Wil- 
liam H.  Lyon  and  Emma  J.  Harris,  by  hw 


*Fer  stlur  cases  see  same  bvlo  and  section  NUMBBR  in  D«o.  Die  A  Am.  Dig.  X«r-Ho.  Series  *  Rep'r  Indeaas 
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guardian  ad  litem,  appeat  Reversed,  with 
directions. 

Mrs.  Mary  A.  Wupperinan,  of  Xuiua,  for 
appellant.   Thoa.  D.  MoUoy,  of  Yuma,  for 

appellee. 

ROSS,  J.  Appeal  from  an  order  of  allow- 
ance and  settlement  of  guardian's  account 
and  from  an  order  authorizing  and  directing 
the  guardian  to  sell  real  estate  of  the  ward. 
In  1906  the  appellee  married  May  Harr^, 
the  mother  of  Emma  J.  Harris  who  was  then 
about  10  years  old.  The  mother,  May  Harris 
Lyon,  died  June  or  July  17,  1907,  leaving  no 
estate.  From  that  time  on  Emma  Harris 
lived  with  her  grandmother,  Mrs.  Lena 
White,  who  was  the  mother  of  May  Harris 
Lyon.  The  appellee,  stepfather  to  Emma, 
was  a  party  to  an  arrangement  that  she 
should  live  with  her  grandmother,  he  to  fur- 
nish her  housing,  clothing,  food,  and  medical 
attention  and  generally  to  provide  for  them. 
While  t>erhaps  there  was  no  definite  agree- 
ment in  terms  to  such  an  arrangement,  the 
subsequent  conduct  was  along  those  lines. 
The  appellee  made  provision  for  the  grand- 
mother and  minor  In  this  manner  from  June 
17,  1907,  until  March  11,  1912,  simply  as  the 
stepfather  to  Emma.  On  the  last-mentioned 
date  he  secured  letters  of  guardianship  of 
both  the  person  and  estate  of  the  minor,  but 
continued  the  arrangements,  with  slight  In- 
terruptions, as  to  her  ca^e  and  keep  as  be- 
fore. The  estate  of  which  he  was  appointed 
guardian  consists  of  160  acres  of  land  In 
Yuma  county,  filed  upon  by  May  Harris  un- 
der the  federal  homestead  law  October  28, 
1908,  before  her  marriage  to  appellee.  After 
the  death  of  entrywoman,  appellee  continued 
to  improve  and  cultivate  the  land  to  comply 
with  the  homestead  act,  and  in  course  of 
time  made  final  proof.  The  final  receipt  was 
Issued  by  the  government  March  10,  1913, 
and  In  June,  1913,  a  patent  was  Issued  to 
the  heirs  of  entrywoman.  The  appellee  pref- 
aced hla  account  against  the  minor,  Emma 
Harris,  as  follows:  "That  since  the  death  of 
the  mother  of  said  minor,  May  Lyons,  on 
June  17,  1907,  aflQant  has,  out  of  his  own 
fonds,  cared  for  and  maintained  said  minor, 
she  not  having  any  estate  or  Income  whatso- 
ever, except  her  prospective  Interest  In  said 
land  (homestead)  which  until  this  time  has 
always  been  uncertain,  remote,  and  practical- 
ly valueless.  That  In  such  care  and  mainte- 
nance afilant  has  expended  the  following 
sums."  The  statement  shows  an  expenditure 
from  June  17,  1907,  to  April  1,  1913,  for  care 
and  maintenance  of  $5,300,  and  moneys  paid 
out  improving  and  cultivating  homestead, 
final  proof,  fees,  commissions,  and  attorney's 
fees,  court  costs,  In  the  sum  of  $6S0,  two- 
thirds  of  which  Is  charged  to  minor,  and  $20 
paid  clerk  of  court,  making  $473.33,  or  all 
told  $5,773.33.  This  account  of  appellee  was 
contested  by  the  guardian  ad  litem  as  being: 
(1)  Excessive  and  fraudulent;    (2)  on  the 


ground  that  all  advances  for  the  care  and 
maintenance  of  Emma  were  made  by  aiv>ellee 
voluntarily;  and  <8)  that  appellee  was  the 
stepfather  of  Emma,  and  as  such  exercised 
all  the  rights  of  a  natural  parent,  and  there- 
by assumed  all  the  duties  and  oblU^tions  of 
a  natnral  parent;  (4)  that  the  account  ot 
guardian  was  barred  by  the  three-year  stat- 
ute of  limitation;  and  ^  that  all  items 
charged  against  the  minor  before  letters  of 
guardianship  were  issued  should  be  disal- 
lowed for  the  reason  that  the  minor  is  not 
liable  for  any  ezpmditures  made  by  her  ste[>- 
father  prior  to  his  appointment  as  guardian. 
The  court  oviNmled  the  legal  questions  rais- 
ed by  guardian  ad  litem,  heard  evidence  in 
support  of  and  against  the  account,  and  ren- 
dered Judgment  allowing  the  account  of  ap- 
pellee for  care  and  maintenance  In  the  sum 
of  $2,780,  or  $40  per  month  from  June  IT, 
1907,  to  April  1, 1913,  and  for  improving  and 
preserving  the  homestead  the  sum  of  $585, 
or  a  total  warn  of  $3,866.  Both  parties  ap- 
peal from  this  judgment,  appellee  contending 
that  allowance  is  too  small,  and  appellant 
that  It  was  far  too  much 

[1]  The  law  Imposes  upon  the  parent 
the  duty  of  caring  for  his  child  during  the 
period  of  Its  Inability  to  care  for  Itself,  and 
only  In  exceptional  cases  may  he  use  the  es- 
tate of  the  latter  for  that  purpose.  In  this 
case  the  minor,  Emma  Harris,  after  her 
mother's  death,  was  left  without  parents  and 
without  any  available  or  tangible  estate. 
She  was  but  10  years  old  and  of  delicate  con- 
stitution. The  appellee,  either  because  of 
his  being  the  husband  of  her  mother  and 
therefore  the  child's  stepfather,  or  out  of 
sympathy  for  her  in  her  helpless  condition, 
or  both,  without  any  legal  obligation  to  do  so, 
undertook  to  care  for  her  out  of  his  own 
means.  Without  letters  of  guardianship,  he 
provided  for  her  and  her  grandmother,  fur- 
nishing them  the  ordinary  and  necessary 
comforts  of  life  from  June  17,  1907,  until 
March  11,  1912. 

[2]  While  appellee  was  under  no  natural, 
and  therefore  no  legal,  obligation  to  care  for 
the  minor  child,  the  assumption  of  that  duty 
by  him  carried  with  it  legal  responsibilities. 

As  Is  satd  in  the  note  to  National  Valley 
Bank  v.  Hancock,  57  L.  R.  A.  729  ,(100  Vs. 
101,  40  S.  E.  611,  93  Am.  St  Rep.  933):  "The 
universal  rule  Is  that  a  stepfather,  as  such.  Is 
not  under  obligation  to  support  the  children 
of  his  wife  by  a  former  husband,  but  that. 
If  he  takes  the  children  Into  his  family-  or 
under  bis  care  in  such  a  way  that  he  places 
himself  in  loco  parentis,  be  assumes  an  ob- 
ligation to  support  them,  and  acquires  a  cor^ 
relative  right  to  their  services." 

In  Sharp  v.  Cropsey,  11  Barb.  (N.  Y.)  224. 
It  Is  said:  "The  stepfather  Is  not  bound  to 
support  bis  stepchildren,  nor  the  latter  to 
render  him  any  services;  but  if  he  main- 
tains them,  or  they  labor  for  him,  they  will 
be  deemed  to  have  dealt  with  each  other  In 
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the  character  of  parent  and  dilld,  and  not 
as  strangera^  without  obligation  on  the  part 
of  the  fother  to  pay  for  his  children's  serr- 
ices,  or  on  the  part  of  the  children  to  remn- 
nerate  their  father  for  their  support."  See 
National  Valley  Bank  t.  Hancock,  supra,  and 
Bartley  t.  Rlchtnuer,  63  Am.  Dec.  338  (4 
N.  T.  38),  for  collection  of  cases  on  th^  point 
[S]  The  record  shows  that  the  appellee 
claimed  the  right  to  the  custody  of  Emma 
from  the  time  of  her  mother's  death,  and  that 
he  first  placed  her  with  one  of  his  own  blood 
relatives;  that  she  was  left  with  her  grand- 
mother In  obedience  to  a  request  of  his  wife 
before  her  death;  that  the  grandmother's 
position  was  that  of  housekeeper,  largely 
subject  to  the  orders  and  directions  of  the 
appellee;  that  he  furnished  the  house  for 
them  to  live  in,  much  of  the  time  retaining  a 
room  for  his  personal  use;  that  he  exercised 
the  parental  rights  of  controlling  and  super- 
vising the  conduct,  education,  and  employ- 
ment of  Emma,  and  at  one  time  corporeally 
chastised  her  for  disobedience.  Practically 
the  only  surrender  made  by  appellee  was  in 
the  matter  of  Emma's  religious  training.  In 
which  be  deferred  to  the  expressed  wishes 
of  his  deceased  wife  and  the  wishes  of  the 
grandmother.  The  rights,  powers,  and  du- 
ties claimed  and  exerdsed  by  him  over  the 
child  were  such  as  only  a  parent  could  law- 
fully dalm  and  exercise.  Indeed,  in  his  pe- 
tition to  the  court  for  authority  to  sell  tiie 
homestead,  dated  and  sworn  to  by  appellee 
March  12,  1913,  he  describes  Emma  as  fol- 
lows: "That  said  minor  is  the  only  daughter 
of  one  May  Lyon,  now  deceased,  and  the 
gtepdaughter  of  her  guarddan,  William  H. 
Lyon."  The  law  will  not  permit  a  parent  or 
one  in  loco  parentis,  years  after  he  has  made 
advances  to  the  child  for  its  support,  to  re- 
cover his  expenditures  as  upon  an  implied 
contract  Here  the  duty  was  voluntarily  as- 
sumed, and  voluntarily  the  obligation  was 
discharged.  Moreover,  it  fairly  appears  that 
appellee  never  expected  to  be  remunerated 
when  he  first  took  charge  of  the  child  and  for 
quite  a  while  thereafter,  for  in  his  first  ac- 
count against  bis  ward,  dated  March  17, 
1913,  he  states  that  he  "has,  out  of  his  own 
funds,  cared  for  and  maintained  said  minor, 
she  not  having  any  estate  or  Income  whatso- 
ever, except  her  prospective  interest  in  land, 
which  until  tMa  time  bas  always  been  uncer- 
tain, remote,  and  practically  valueleis."  In- 
deed, the  thought  of  repayment  of  his  out- 
lays for  the  child  seems  to  have  gerihlnated 
coincidently  with  or  shortly  before  she  secur- 
ed title  to  the  homestead,  theretofore  con- 
sidered "uncertain,  remote  and  practically 
valueless,"  but,  as  shown  by  the  inventory 
and  appraisement,  of  the  real  value  of  $85 
per  acre. 

[4]  That  the  appellee  kept  no  boobs  of  ac- 
count between  himself  and  the  child  and  had 
uo  record  of  the  Items,  nor  the  dates  when 
furnished,  and  In  making  up  his  account 


was  compelled  to  resort  to  the  memory  and 
books  of  the  various  tradespeople  with  whom 
he  had  had  accounts,  are  strong  circum- 
stances indicating  an  absence  of  Intention  at 
the  time  to  ask  for  r^borsement  That 
for  a  long  time  he  expected  no  remunera- 
tion Is  shown  by  his  own  testimony  In  which 
he  said:  "A.  When  Emma's  mother  first  died 
there  wasn't  any  property  except  that  piece 
of  land  on  the  Mesa,  and  I  didn't  think  It 
was  worth  anything  at  all,  and  lots  of  times 
I  called  In  Ap  John  and  didn't  think  about 
getting  a  receipt  I  paid  him  and  kept  no 
record  of  it  I  paid  very  little  attention  to 
it  because  I  didn't  think  there  was  anything 
tn  the  Mesa  land.  Q.  When  did  you  first 
have  any  assurance  you  would  get  anything 
out  of  the  Mesa  land?  A.  I  first  t>egan  to  be- 
lieve that  the  property  might  be  of  value  in 
1909  or  1910.  Q.  As  to  getUng  the  title, 
when  did  you  begin  to  have  hopes  of  getting 
title  to  It?   A  About  a  year  ago." 

[6]  The  Intention  or  purpose  to  require  re- 
payment Is  essential  (In  re  Tucker,  74  Mo. 
App.  331,  337);  otherwise  the  support  will 
be  considered  voluntary  and  gratuitou& 

The  appellee  relies  upon  In  re  Besondy, 
32  Minn.  885,  20  N.  W.  366,  50  Am.  Bep.  679, 
to  support  his  contention  tlmt  be  is  entitled 
to  reimbursement  In  this  case  the  step- 
child's estate  consisted  of  $1,138.40  cash,  and 
it  was  expressly  arranged  between  the  step- 
father and  mother  that  the  child  should  live 
with  them  and  be  supported  as  one  of  the 
family,  and  that  the  estate  money  should  be 
applied  and  used  in  payment  therefor.  The 
court  said:  "The  arrangement  made  by  the 
stepfather,  though  invalid  as  a  contract,  is 
sufficient  to  rebut  the  presumption  that  he 
took  the  child  into  his  family  to  support  in 
loco  parentis,  and  on  account  of  his  tender 
years  he  could  render  no  service  in  retnm 
for  such  support  •  •  •  And  a  stepfa- 
ther Is,  of  course,  not  bound  to  maintain  the 
children  of  his  wife  by  a  former  husband. 
But  if  he  voluntarily  assumes  the  parental 
relation  and  receives  them  into  his  family 
under  circumstances  such  as  to  raise  a  pre- 
sumption that  he  has  undertaken  to  support 
them  gratuitously,  he  cannot  afterwards 
claim  compensation  for  their  support"  The 
account  was  allowed,  t>ecause,  the  court  said, 
"It  Is  quite  clear  that  they  [mother  and  step- 
father] furnished  such  support  under  the 
circumstances  with  the  expectation  of  being 
relmbuned  out  of  his  [the  child's]  Income, 
and  not  as  a  gratuity."  The  decision  turned 
on  the  Intention  formed  at  the  time  the  sup- 
imrt  was  given,  and  the  added  fact  that  the 
infant  was  at  the  time  the  owner  and  posses- 
sor of  an  estate  In  cash  available  for  his 
present  care  and  maintenance. 

To  the  same  point  appellee  cites  In  re 
BelseVs  Estate,  110  Cat.  267,  40  Pac.  961, 
42  Pac.  819,  and  says:  "In  view  of  the  fact 
that  we  have  the  same  statute  on  guardian 
and  ward  as  the  state  of  California,  we  re- 
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fard,  and  urge  upon  Qiis  court,  tbe  case  of 
Belad  as  tbe  most  peTsnaslTe  antliorlty." 
In  tlila  case  the  moth«  was  allowed  tor 
the  malntenaoce  of  her  minor  diildren  for 
OTer  fire  years  before  she  was  appointed 
their  gaardlan.  However,  theUr  estate,  eon- 
alstlns  of  94,00T  and  some  realty,  vas  in  the 
possession  and  control  of  the  mother  daring 
all  that  time.  The  court  said:  "Appellant 
contends  that  there  was  no  warrant  for  an 
allowance  by  way  of  credit  to  Mrs.  Sberrar 
for  maintenance  of  the  minor  children  during 
the  time  when  there  were  no  letters  of  guard- 
ianship upon  their  estates.  But  she  is  charg- 
ed in  equity  as  a  quasi  guardian  or  trustee 
of  their  estates,  and  the  accounting  must 
be  deemed  In  the  nature  of  an  accounting 
in  equity,  and  determined  upon  equitable 
principle  Tbe  court  finds  in  sabstance  tliat 
tbe  action  of  Mrs.  Sherrer,  as  Uie  mother  of 
the  children,  was  bona  fide;  and  it  had  Ju- 
risdiction to  allow  reasonable  and  proper 
credits  to  her  for  their  maintenance  and  for 
expenditures  incurred  on  tbeir  account  A 
guardian  de  facto,  who  is  not  a  guardian  de 
Jure,  will  be  held  to  account  in  equity  only 
upon  equitable  principles,  and  will  be  allow- 
ed for  all  proper  disbursements  for  the  bene- 
fit of  tb3  ward.  Peale's  Adm'r  t.  Thurmond, 
77  Va.  756.  'The  rule  is  that  where  an  In- 
fant baa  property  of  bis  own,  and  his  father 
is  dead,  or  is  not  able  to  support  him,  he 
may  be  maintained  and  educated  out  of  the 
Income  of  property  absolutely  his  own,  by  the 
person  in  whose  hands  the  property  Is  held ; 
and  a  court  of  equity  will  allow  all  payments 
made  for  this  purpose  which  appear  npon 
investigation  to  have  been  reasonable  and 
proper.'  Scbouler,  Dom.  Ket.  {  238.  Where 
the  income  is  Insuffldent  for  the  maintenance 
and  education  of  a  child,  equity  will  break 
Into  tbe  principal.  Barlow  v.  Qraot,  1 
Vem.  26S ;  Bridge  v.  Brown,  2  Youoge  &  O., 
c.  181;  Ex  parte  Green.  1  Jac.  &  W.  263; 
Newport  v.  CooIe.  2  Asbm.  [Pa.]  S32;  Os- 
borne T.  Van  Bom.  2  Fla.  860.  A  mother 
will  be  allowed  In  equity  for  the  past  main- 
tenance of  her  children,  from  the  death  of 
the  father,  out  of  the  estate  of  the  children, 
though  she  has  a  separate  estate.  WUkes  v. 
Sogers,  6  Johns.  [N.  Y.]  567,  589,  593 ;  Glad- 
ding V.  Follett,  2  Dem.  Sur.  [N.  Y.]  68 ;  Ayns- 
worth  V.  Pratchett,  13  Ves.  320;  In  re  Bes- 
ondy,  32  Ulnn.  385,  20  N.  W.  360  [50  Am. 
Rep.  679] ;  Osborne  v.  Van  Horn,  2  Fla.  360. 
The  criterion  for  determining  whether  a  past 
maintenance  should  t>e  allowed  Is  whether 
a  chancery  court  would  have  authorized  it  In 
advance.  Alston  v.  Alston,  34  Ala.  27."  In 
the  Beisel  Case  and  cases  cited  therein  it 
wlU  be  observed  that  an  estate  existed  at  the 
time  support  was  given  the  minor,  and  that 
the  relation  of  trustee  and  cestui  que  trust 
was  present  Take  the  criterion  given  in 
the  Alston  Case,  supra,  and,  endeavor  ever 
•0  hard.  It  cannot  be  applied  to  the  present 
case.  Upon  tbe  death  of  tbe  entrywoman, 
May  Harris  L^on,  the  surviving  child,  Kuuua 


Harris,  had  only  an  Inchoate  right  tn  the 
homestead,  and  neither  this  remote  Inter- 
est, nor  the  perfected  title,  under  the  law, 
could  be  subjected  to  the  payment  of  any 
debt  contracted  Cor  support,  or  on  any  other 
account,  befbre  title  was  obtained.  No  court 
of  dianoery  would  have  done  the  futile  thing 
of  entering  an  order  authoring  the  appel- 
lee to  maintain  and  support  the  minor  child, 
Emma  Harris  vrith  the  hope  or  expectation 
of  being  remanerated  out  of  tbe  bomestead. 

Under  tlie  peculiar  facts  of  this  case  we 
are  satlsfled  that  the  trial  court  committed 
error  In  allowing  and  settling  tbe  appellee's 
accounts  for  the  care  and  maintenance  of 
Emma  Harris  prior  to  letters  of  guardian- 
ship. 

[I]  The  petition  for  anthorl^  to  sell  the 
homestead  represepts  that  tite  land  is  unpro- 
ductive, and  that  it  is  necessary  tlut  the 
same  be  sold  In  order  to  realise  money  witb 
which  to  pay  off  the  appellee's  allowed  daim 
of  (3,365  and  to  care  for  tbe  future  educa- 
tion and  supxwrt  of  the  minor.  The  order 
appealed  from  directing  the  sale  of  the  home* 
stead  is  based  upon  the  reasons  assigned  in 
the  petition.  This  order  Involves  the  qae» 
tion  as  to  whether  the  bomestead  may  be 
subjected  to  the  payment  of  debts  contracted 
by  the  minor,  before  patent  was  Issued  to  the 
heirs  of  tbe  original  entrywoman.  If  not,  the 
order  authorizing  the  sale  for  that  purpose 
is  in  error.  The  entrywoman.  May  Harris, 
filed  on  tbe  land  in  October,  1903.  She  be- 
came the  wife  of  appellee  in  1900.  and  died 
In  1907,  before  the  required  residence.  Im- 
provement, and  cultivation  were  complete, 
and  before  she  was  entitled  to  a  patent  Tbe 
appellee,  after  the  death  of  entrywoman, 
performed  the  necessary  acts  of  tmprovemffiat 
and  cultivation,  made  final  proof,  and  In 
June,  1913.  a  patent  to  the  land  was  Issued 
to  the  heirs  of  the  decrased  entrywoman  un- 
der the  provisions  of  sections  2291  and  2202, 
R.  S.  U.  S.  (D.  S.  Oomp.  St  1901,  pp.  1390, 
1394).  Section  2296,  Id.  (page  1398)  provides 
that:  "No  lands  required  under  the  provi- 
sions of  this  chapter  shall  in  any  event  be- 
come liable  to  the  satisfitction  of  any  debt 
contracted  prior  to  the  Issidi^  of  the  patent 
therefor." 

The  courts  have  many  times  passed  npon 
this  section,  holding  that  tbe  antecedent 
debts  of  the  entryman  cannot  be  collected 
out  of  the  homestead  against  the  wlU  and 
consent  of  the  entryman.  Sprinkle  v.  West, 
62  Wash.  687,  114  Pac.  430,  34  U  R.  A.  (N. 
8.)  404,  Ann.  Cas.  1912D,  281;  Sorr«ls 
Self,  43  Ark.  451;  Towner  v.  Rodogab,  33 
Wash.  153,  74  Pac.  60.  99  Am.  St  Rep.  936. 
While  the  right  of  tbe  h^r  to  claim  the 
same  exemption  ftom  debts  contracted  by 
him  prior  to  the  issuance  of  patent  has  not 
been  before  tbe  conrts  so  often,  there  is  the 
same  uniformity  In  tbe  decisions  to  the  ef- 
fect that  the  heir  takes  the  laud  free  frooi 
bis  antecedent  debts. 

In  Coleman  v.  UcConnlck,  S7  Minn.  170,  33 
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N.  W.  556,  the  original  entrywoman  deviBed 
the  land  to  ber  brother,  to  whom  patent  was 
Issued.  The  question  was  as  to  whether  a 
debt  contracted  by  patentee  before  the  patent 
was  issued  to  him  as  such  devisee  under  the 
provisions  of  section  3291,  R.  S.  U.  S.,  could 
be  enforced  as  against  the  land.  That  court 
said:  "The  statute  provides  specifically  for 
the  acquisition  of  a  patent  by  the  homestead 
settler,  or,  In  case  of  his  death,  by  his  wid- 
ow, or,  she  having  died,  by  his  heirs  or  dev- 
isee, or.  In  case  the  entry  Is  by  a  widow, 
then,  upon  her  death,  by  her  heirs  or  devi- 
see. Bearing  In  mind  the  specific  provision 
thus  made,  empowering  these  different  class- 
es of  persons  to  secure  the  title  under  this 
law,  it  is  difficult  to  construe  the  unqualified 
Ullage  of  the  exemption  as  being  applica- 
ble to  one  of  the  specified  classes,  but  not  to 
the  others.  It  Is,  of  course,  effectual  as  to 
the  original  homestead  settler.  There  would 
seem,  too,  to  be  no  doubt  of  Its  applicabili- 
ty, where  the  widow  of  the  settler,  or,  she 
dying,  bis  minor  children,  the  members  of 
bis  family,  perfect  the  title  in  themselTes, 
so  that  they  would  hold  the  land  free  from 
liability  for  any  prior  debts  which  they  might 
hare  contracted.  Sa<^  cases  are  clearly 
within  the  beneficent  purpose  of  the  home- 
stead law,  and  within  the  terms  of  the  sec- 
tion declaring  the  exemption.  It  may  be 
said  that  the  law  was  not  framed  for  the 
*  *  *  remote  heirs  of  the  homestead  set- 
tler, not  members  of  bis  family,  and  not  de- 
pendent upon  him  for  support,  nor  for  the 
benefit  of  devisees  not  of  kin  to  the  testator, 
and  that  therefore  the  exemption  does  not 
attend  the  title  acquired  by  each  persons. 
But  it  Is  impossible  by  any  process  of  Jo- 
didal  construction  to  determine  that  the  ex- 
emption, which  In  terms  Is  appU<»b]e  to  heirs 
and  devisees  without  distinction,  was  in- 
tended to  apply  only  In  favor  of  certain 
lieirs  or  devisees,  and  was  not  applicable  as 
to  others.  The  statute  affords  no  indication 
tbat  any  distinction  is  to  be  made,  nor  any* 
tiling  by  whidi  a  court  could  be  guided  in 
declaring  what  patmtees  under  this  law  axe 
witbln  the  exempUon,  and  what  are  not 
Saeb  dlBtinctionB  can  only  be  made  arbi- 
trarily, utd  tills  would  not  be  conatmctiott, 
but  legtslatton."  Oould  T.  Tud»r.  20  S.  D. 
226,  106  N.  W.  624. 

It  follows  that  tbe  court  erred  In  order* 
Ing  tbe  Emma  Harris  homestead  Interest  to 
be  sold  to  pay  debts  contracted  by  her  prior 
to  tbe  Issuance  of  tbe  patent 

On  a  new  trial,  the  court  ahonld  disallow 
tbe  appellees  claim  for  care  and  maintenance 
and  mon^  laid  out  In  cultivating  and  Im- 
proving Uuid,  attorneys,  and  in  fact  all  ex- 
poidltures  prior  to  his  appt^tmoit  as  guard- 
Ian.  The  apptilee  abonld  be  allowed  all  nec- 
essary expenditures  since  his  appointment  as 
guardian  that  bave  been  made  for  the  sup- 
port of  bis  ward  or  tbe  protection  of  her 


rights  in  homestead.  Should  another  order 
authorizing  the  guardian  to  sell  her  home- 
stead interest  be  made,  it  should  be  made  to 
appear  that  such  sale  is  necessary  in  order 
to  secure  ready  means  for  the  support  and 
educatioD  of  the  ward  and  the  payment  of 
the  guardian's  account  for  necessary  expendi- 
tures for  her  support  incurred  since  the  is- 
suance of  patent  to  homestead. 

Judgment  is  reversed,  with  directions  to 
proceed  in  accordance  with  this  opinion. 

FBAMEUN,  C.  J.,  and  CUMNLNQHAH. 
J.,  concur. 

(22  W70.  3161 

BROWN  V.  BROWN.   (No.  748.) 
(Supreme  Court  of  Wyoming.    May  IS,  1814.) 

DivoBCB  (I  195*)— Appkal— OaoEB  fob  Fib»— 

Failubb  to  Couplt— Reubot. 

Where  a  husband  sued  out  a  writ  of  error 
to  review  a  judgment  against  him  in  divorce,  and 
the  Supreme  Court  entered  an  order  requiring 
him  to  pay  a  specified  sum  to  his  wife's  attor- 
neys for  preparing  ber  defense,  with  which  he 
failed  to  comply,  such  failure  amounted  to  a 
civil  contempt,  and  her  remedy  was  to  move  to 
dismiss  the  proceedings  In  error,  and  not  to  pun- 
ish him  for  contempL 

[Ed.  Note.— For  other  cases,  see  DlToree, 
Cent  Dig.  f  581 ;  Dec  Dig.  }  195.*] 

Error  to  District  Court,  Sheridan  Ooun- 
ty ;  Carroll  H.  Parmelee,  Judge. 

Action  between  Robert  E.  Brown  and  Ethel 
Brown.  Judgment  having  been  rendered  In 
favor  of  the  latter,  the  former  brought  error. 
On  order  to  show  cause  why  plaintiff  In  er- 
ror should  not  be  punished  for  contempt 
for  failure  to  comply  with  an  order  requiring 
htm  to  pay  attorney's  fees  amounting  to 
$260,  allowed  the  attorneys  for  defendant 
in  error  for  preparing  a  tjrlef  and  represent- 
ing her  in  the  Supreme  Court.  Order  au- 
thorizing a  motion  to  dismiss  the  proceedings 
in  error  in  case  tlie  order  for  fees  was  not 
corniced  with  witbln  a  specified  time. 

Qunplln  ft  O'Marr,  of  Sheridan,  for  plain- 
tiff In  error.  Enterline  ft  La  Flelche,  of 
Sheridan,  for  defendant  in  error. 

SCOTT,  C.  J.  This  case  was  formerly  be- 
fore this  court  on  an  application  by  tbe  de- 
fendant in  error  for  an  allowance  of  attor- 
ney's fees  for  preparing  ber  brief  and  repre- 
senting ber  in  this  court  135  Fac.  801.  Up- 
on consideration  we  allowed  attorney's  fees 
in  tbe  sum  of  f250  for  tbat  purpose.  The 
case  Is  now  here  upon  a  showing  by  afflda- 
vlta  tbat  plaintiff  In  error  has  failed  to  com- 
ply with  such  order  and  an  application  for 
an  order  citing  him  before  this  court  to  show 
cause,  If  any  there  be,  why  he  should  not  be 
punished  as  for  contempt  In  failing  to  comply 
with  such  order.  We  think  it  unnecessary  to 
review  the  affidavits  in  support  and  tbe 
counter  affidavits  in  opposition  submitted  up- 
on the  bearing  of  this  application,  other  than 
to  say  that  it  suffidently  appears  therefrom 
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that  the  order  has  rot  been  complied  with, 
and  qo  good  reason  is  shown  for  the  failure  of 
plaintiff  in  that  respect.  We  think  the  al- 
lowance for  attorney's  fees  was  reasonable  In 
amount,  and  It  will  be  observed  that  the 
plaintiff  in  error  is  the  one  who  Js  in  default. 
The  defendant  In  error  seeks  no  affirmative 
relief  In  the  proceeding  In  error  In  this  court 
as  to  the  judgment.  Upon  the  showing  when 
the  allowance  was  made  and  upon  the  hear- 
ing here  she  was  and  is  without  means  to 
pay  a  reasonable  attorney's  fee  for  the  serv- 
ices of  her  attorneys  in  preparing  and  filing 
a  brief  and  appearing  In  this  couit  on  her 
behalf  to  properly  defend  such  judgment. 
Xo  brief  has  been  ^led  in  her  behalf  In  this 
court,  while  plalnttCfs  brief  has  been  on  file 
for  a  year. 

While  the  method  of  enforcing  Its  orders 
by  citation  and  punishment  as  for  contempt 
may,  In  a  proper  case,  be  resorted  to  in  this 
court,  yet  upon  the  facta  here  there  Is,  in  our 
judgment,  a  more  effective  remedy.  The 
plaintiff  In  error  is  guilty,  If  at  all,  of  a  civil 
but  not  a  criminal  contempt  He  has  failed 
without  excuse  to  comply  with  the  order  of 
this  court,  and  by  his  petition  in  error  is 
seeking  affirmative  relief  at  the  hands  of  this 
court  It  Is  elementary  that  such  conduct 
Is  not  favored.  One  cannot  refuse  to  obey 
the  lawful  order  of  a  court  and  expect  re- 
lief at  the  hands  of  the  court  This  rule  Is 
a  salutary  one,  and  has  been  often  applied 
by  the  courts.  Casteel  v.  Casteel,  38  Ark. 
477;  Peel  v.  Peel,  50  Iowa,  521;  McClung 
V.  McClung,  40  Mich.  493 ;  Waters  v.  Waters, 
49  Mo.  385;  Zimmerman  v.  Zimmerman,  7 
Mont  114,  14  Pac.  665;  Walker  v.  Walker. 
82  N.  T.  260;  Williams  v.  Williams,  6  S. 
D.  284,  61  N.  W.  35.  The  motion  for  a  cita- 
tion to  Issue  as  prayed  is  refused,  but  this 
court  Is  of  the  opinion  that  if  the  order  re- 
mains nncomplled  with  on  June  Ist  next,  to 
wit  June  1,  1914,  then  a  showing  to  that  ef- 
fect will  support  a  motion  to  dismiss  the  pro- 
ceedings In  error. 

POTTER  and  BEARD,  JJ^  concur, 

<22  Wyo.  SU)  ' 
STATE  ex  r«l.  MITCHELL  IRR.  DIST.  T. 
PARSHALL,  State  Engineer,  et  al. 

(No.  739.) 

<Supreme  Court  of  Wyoming.    May  15,  1914.) 

Waters  and  Water  Courses  (8  33*)— Actions 
TO  Detebmine  and  Establish  Uiguts— Ju- 

B18DICT10N. 

Under  Const,  art.  8,  J  2,  providing  that 
there  shall  be  constituted  a  board  of  control, 
which  shall,  under  such  regulations  as  may  be 
prescribed  by  law,  have  the  Buperviaion  of  the 
waters  of  the  state  and  of  their  appropriation, 
distribution,  etc.,  whose  decisions  borII  be  re- 
viewable by  the  courts,  etc.,  the  board  had  joris- 
diction,  and  it  was  its  duty,  upon  an  application 
being  made  to  adjudicate  water  rights,  to  de- 
terniine  under  the  law  whether  aacli  applicant 
had  a  water  right,  since  until  such  was  done 


there  was  nothing  from  which  the  applicant 
could  appeal.  ' 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water^  Courses,  Cent  Dig.  §|  23-26;  Dec  Di«. 

Petition  for  mandamus  by  the  State  of 
Wyoming,  on  relation  of  the  Mitdiell  Irriga- 
Uon  District,  against  A.  J.  Porshall,  State 
Engineer,  and  others.  Demurrer  to  petition 
and  alternative  writ  overmled. 

Clark  &  Clark,  of  Cheyenne,  for  plaintifl. 
D.  A.  Preston,  Atty.  Oen.,  for  deftodants. 

SCOTT.  C.  J.  The  relator  filed  its  petition 
in  this  court  praying  the  Issuance  of  a  writ 
of  mandamus  directed  to  and  requiring  the 
Board  of  Control  to  pass  upon  Its  proofs  and 
fix  Its  priority  to  the  use  of  waters  of  the 
North  Platte  river  for  Irrigation  purposes. 
An  alternative  writ  was  issued,  to  wliich  i>e- 
tition  and  writ  the  defendants  filed  their  de- 
murrer alleging  as  grounds  thereof  that 
neither  the  petition  nor  writ  state  facts  suf- 
ficient to  constitute  a  cause  of  action  in  favor 
of  the  plaintiff  or  to  warrant  the  relief 
prayed.  The  demurrer  was  argued  and  sub- 
mitted and  Is  now  before  the  court  for  its 
decision.  In  considering  the  question  the 
facts  alleged  in  the  petition  must  be  taken 
and  deemed  to  be  true  and  are  as  follows : 

"Comes  now  the  Mitchell  Irrigation  Dis- 
trict, a  corporation,  the  above-named  relator, 
and  respectfully  shows  unto  the  court: 

"(1)  That  on  June  20,  1890,  the  Ultchtil 
Irrigation  &  Canal  Company,  a  corporation, 
commenced  the  surveys  for  a  line  of  ditch 
which  it  proposed  to  constmct  from  a  point 
on  the  south  t>ank  of  the  North  Platte  river 
In  section  10,  township  23  north,  range  60 
west  In  the  county  of  Laramie,  territory  of 
Wyoming,  In  an  easterly  conrse.  crossing  the 
boundary  line  between  the  territory  of  Wyo- 
ming and  the  state  of  Nebraska  at  a  point 
about  400  feet  distant  from  the  headgate  of 
said  ditch  and  running  a  distance  of  many 
miles  into  the  stote  of  Nebraska. 

"(2)  That  on  June  20,  1890.  the  said  Mitch- 
ell Irrigation  &  Canal  Company  caused  a  no- 
tice, signed  by  Its  president,  to  be  posted  up- 
on a  board  at  the  proposed  point  of  diver- 
sion of  said  ditch;  said  notice  being  that  the 
said  Mitdiell  Irrigation  ft  Canal  Company 
claimed  an  appropriation  from  the  North 
Platte  river  throng  said  ditch  to  the  otent 
of  224  cubic  feet  per  second,  and  settii^  forth 
the  size  of  said  ditch. 

"(3)  That  on  June  26,  1880,  the  said 
Mitchell  Irrigation  &  Canal  Company  caused 
a  copy  of  said  notice,  verified  by  the  affidavit 
of  its  president,  to  be  filed  in  the  office  of  the 
county  clerk  and  ex  officio  register  of  deeds 
of  the  county  of  Laramie,  territory  of  Wyo- 
ming, and  on  the  same  day  caused  to  be  filed 
In  said  office  a  Btatemrat  of  claim  for  said 
ditch,  rerlfled  by  its  president,  in  which  state- 
ment was  set  forth  the  name  of  the  stream. 
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the  name  of  the  ditch,  the  namea  and  post 
office  addresses  of  the  owners,  the  location  of 
the  headgate,  the  dfauenaioDs  of  the  ditch, 
its  fspadty,  the  date  of  commencement  of 
work  and  of  the  actual  appropriation  of  the 
water  therethrough,  and  the  number  of  acres 
of  land  lying  thereunder  and  to  be  Irrigated 
therefrom. 

"(3)  Tliat  the  said  surveys  were  completed 
with  diligence,  and  on  August  18,  1890,  the 
actual  work  of  excaratlon  of  said  ditch  was 
commenced  and  continued  without  intermis- 
sion until  July  18, 1891.  when  said  dltdi  was 
completed  and  water  was  carried  there- 
through and  applied  to  the  Irrigation  of  the 
lands  lying  thereunder.  That  several  thou- 
sand acres  of  Land  lying  under  said  ditch 
were  reduced  to  cultivation  In  1891,  and  the 
area  of  such  land  was  Increased  yearly  there- 
after until  the  year  1898,  when  approximate- 
ly 13,600  acres  were  under  cultivation  from 
said  ditch;  all  of  said  lands  being  situate 
within  the  state  of  Nebraska,  and  said  ditch 
Irrigating  no  lands  within  the  state  of  Wyo- 
ming. 

"(4)  That  on  March  27,  1900,  by  an  order 
duly  ^tered,  the  Board  of  Control  of  the 
State  of  Wyoming  directed  that  a  general 
adjudication  of  all  rights  of  appropriation 
from  the  North  Platte  river  be  had  and  that 
the  superintendent  of  water  division  No.  1, 
in  which  said  stream  lay,  should  give  proper 
notices  and  take  all  proofs  of  appropriation. 
That  on  May  9,  1906,  the  superintendent  of 
water  division  No.  1,  forwarded  by  registered 
mall  to  all  appropriators  from  the  North 
Platte  river,  including  the  Mitchell  Irrigation 
&  Canal  Company,,  a  notice  setting  forth  the 
date  when  the  state  engineer  would  ijegin  the 
examination  of  the  stream  and  ditches  di- 
verting water  therefrom,  the  date  when  the 
said  superintendent  would  begin  the  taking 
of  testimony,  and  the  date  when  the  said 
taking  of  testimony  would  close.  That  prior 
to  May  15,  1906,  the  said  superintendent 
caused  to  be  published  in  two  issues  of  a 
newspaper  published  In  each  county  through 
which  said  North  Platte  river  runs  a  notice 
that  the  measurement  of  ditches  would  com- 
mence June  16,  1006,  that  the  superintendent 
would  commence  to  take  proofs  of  appropria- 
tion on  June  23, 1906,  and  travel  up  the  river 
taking  sudi  iwoote  until  September  20, 1006,  on 
which  day  prooft  would  be  closed,  and  that 
proo&  would  be  open  to  inspection  at  certain 
ded^iated  idaces  on  September  2S,  September 
27.  September  29,  October  4,  and  October  8, 
1906. 

"(5)  That  at  the  time  and  place  so  desig- 
nated for  the  commencement  of  the  taking 
of  Bald  prooft  of  appropriation,  the  officers 
of  the  relator,  the  relator  having  theretofore 
acquired  all  of  the  right  and  title  of  said 
Hltdiell  Irrigation  &  Canal  Company  In  and 
to  said  ditch  and  the  water  appropriation 
therefor,  appeared  before  the  mid  superin- 
tendent and  filed  with  said  superintendent 


a  proof  of  appropriation  on  bdialf  of  relator, 
certified  by  the  affidavit  of  a  director  of  relat- 
or, claiming  a  right  to  the  use  of  the  waters 
of  said  North  Platte  river,  with  a  priority 
dating  from  June  20,  1800,  through  said 
dltdi,  therein  designated  the  Mitchell  Canal, 
toT  the  irrigation  of  certain  lands  within  the 
state  of  NebrasluL  and  lying  under  said  dltdi. 

"(6>  That  OD  November  1,  1907,  the  said 
superintendent  caused  to  be  published  In  the 
Guernsey  Gazette,  a  newspaper  of  general 
circulation  in  said  Laramie  county  and  pub- 
lished at  Guernsey  In  said  county,  a  notice 
that  certain  persons.  Including  this  relator, 
had  filed  proofs  of  appropriation  from  the 
North  Platte  river  which  would  be  opened 
to  inspection  on  November  8,  1907,  that  con- 
tests must  be  filed  within  15  days  thereafter, 
and  that  If  no  contests  should  be  filed  the 
said  proofs  of  appropriation  would  be  sub- 
mitted to  the  Board  of  Control  with  the  rec- 
ommendation that  final  certificates  be  issued 
thereon. 

"(7)  That  no  contest  was  filed  against  the 
said  proof  of  appropriation  of  this  relator. 

"(8)  That  on  April  18,  1912.  the  superinten- 
dent of  water  division  No.  1  transmitted  tbe 
said  proof  of  appropriation  of  this  relator 
to  the  Board  of  Control  for  Its  action,  and 
that  the  said  Board  of  Control  refused  to 
consider  said  proof,  and  on  the  4th  day  of 
Decemtwr,  1912,  entered  the  following  order 
with  respect  thereto:  'In  re  Petition  of  the 
Mitchell  Canal  Company  for  Adjudication  of 
Their  Right  to  the  Use  of  Water  from  North 
Platte  River  In  the  State  of  Nebraska.  In 
Water  Division  No.  1.  Order.  This  mat- 
ter coming  on  for  bearing  before  the  Boanl 
of  Control  on  the  20th  day  of  November, 
1912,  upon  the  report  of  Frank  S.  Knlttle, 
superintendent  of  water  division  No.  1. 
transmitting  to  tbe  board  the  proof  of  ap- 
propriation of  the  Mltdbell  Irrigation  District, 
and  it  appearing  that  the  Mitchell  Canal,  the 
canal  covered  by  said  proof,  diverts  water 
In  Wyoming  for  the  irrigation  of  lands 
In  the  state  of  Nebraska,  and  that  no  lauds 
are  irrigated  therefrom  in  the  state  of  Wy- 
oming, and  the  Attorney  General  having  ad- 
vised the  board  that  the  Board  of  Control 
is  without  Jurisdiction  to  enter  any  decree 
respecting  said  canal.  It  Is  hereby  ordered 
that  the  Board  of  Control  take  no  action 
upon  said  proof.* 

"<9)  That  relator  has  no  remedy  in  the 
premises  at  law. 

"(10)  That  this  action  is  instituted  in  this 
court  in  the  first  instance  for  the  following 
reasons:  This  matter  having  been  referred 
by  the  Board  of  Control  to  the  Attorney  Gen- 
eral tor  an  opinion  as  to  the  jurisdiction  of 
the  Board  of  Control  Co  adjudicate  a  right 
of  the  <^racter  here  claimed,  where  a  ditch 
dlverta  water  In  Wyoming  for  the  irrigation 
of  lands  In  another  state,  and  the  Attorney 
General  being  doubtful  as  to  the  existence  ol 
such  Jurisdiction  he  so  advised  the  board  lu 
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order  that  the  guestloii  of  jurisdiction  might 
be  judicially  ascertaloed.  If  possible,  before 
the  board  should  take  any  action;  the  board 
DOW  has  or  soon  will  hare  before  It  several 
more  proofs  Involving  the  same  question  and 
Is  desirous  of  having  a  Judicial  determina- 
tion, by  the  highest  court  of  the  state,  aa  to 
whether  it  has  Jurisdiction  to  determine  the 
validity  of  such  appropriations.  In  the  case 
of  the  proof  of  appropriation  of  the  relator, 
neither  any  other  appropriator  nor  the  Board 
of  Control  dispute  or  contest  any  of  the  facts 
upon  which  an  appropriation  la  claimed,  and 
the  only  questions  Involved  are  tboee  of  law: 
First,  what  tribunal  has  Jnrlsdlctlott  to  ad* 
indicate  the  right  of  relator?  and,  second, 
as  a  matter  of  taw.  Is  such  an  appropriation 
valid?  The  first  anestlon  must  be  settled 
before  the  second  can  be  considered,  and, 
as  a  determination  of  the  drot  question  will 
affect  the  rights  of  no  person  or  corporation, 
but  will  merely  establish  the  matter  of  prac- 
tice, It  Is  necessary  that  such  a  determination 
be  had  as  soon  as  SKMslble  and  that  It  be 
final. 

"Wherefbre,  relator  respectfdlly  prays  that 
a  writ  issue  requiring  and  directing  the  de- 
fendants, as  the  Board  of  Control,  to  pro- 
ceed with  the  determination  of  the  right  of 
relator  to  an  appropriation  from  the  North 
Platte  river  through  the  Mitchell  Canalt  as 
claimed  In  Its  said  proof  of  appropriation." 

The  only  question  which  this  court  need 
here  consider  Is  whether  the  Board  of  Con- 
trol has  Jurisdiction  to  consider  the  question 
of  relator's  priority.  If  any,  upon  the  facts 
pleaded,  for  In  our  view  whether  any  other 
tribunal  could  adjust  relator's  claim  to  a 
water  right  is  not  germane  ber^  and  as  to 
the  further  Interrogatory  as  to  whether  his 
appropriation  la  valid  as  propounded  In  the 
second  question  It  is  one  which  Is  to  be  pri- 
marily determined  by  the  Board  of  Control 
If  such  board  be  clothed  with  the  power  so 
to  do.  Sections  i,  2,  and  S  of  article  8  of  the 
Constitution  of  this  state  are  as  follows: 

"Section  1.  The  water  of  all  natural 
streams,  springs,  lakes  or  other  collections 
of  still  water,  within  the  boundaries  of  the 
state,  are  hereby  declared  to  be  the  property 
of  the  state. 

"Sec.  2.  There  shall  be  constituted  a  board 
of  control,  to  be  composed  of  the  state  en- 
gineer and  superintendents  of  the  water  di- 
visions ;  whl<^  shall,  under  such  regnlatkins 
as  may  be  prescribed  by  law,  have  the  super- 
vision of  the  waters  of  the  state  and  of 
their  appropriation,  distribution  and  diver- 
sion, and  of  the  various  officers  connected 
therewith.  Its  decisions  to  be  subject  to  re- 
view by  the  courts  of  the  stat& 

"Sec.  8.  Priority  of  appropriation  tbr  bene- 
ficial usee  shall  give  the  better  right  No 
approprlatlmi  shall  be  denied  except  when 
such  denial  Is  demanded  by  the  public  In- 
terests." 

It  will  be  observed  that  the  powers  con- 


ferred upon  the  board  remain  dormant  un- 
til the  manner  of  their  execution  Is  pre- 
scribed by  law.  In  considering  such  powers 
and  the  exercise  thereof,  the  provision  of  the 
Constitution  and  the  lawful  regulations 
enacted  tn  pursuance  of  such  provisIoQ  must 
be  considered  together.  Such  construction 
is  not.  however,  required  In  this  proceeding. 
Upon  an  application  to  adjudicate  a  water 
right.  It  Is  the  duty  of  the  board  In  the  first 
instance  to  determine  under  the  law  whether 
the  applicant  has  a  wat«  right,  and  the 
board's  finding  on  that  question  may  pToi>er- 
ly  be  made  the  tmsis  of  an  appeal  to  the  dis- 
trict court  of  the  county  wherein  the  water 
of  the  state  is  appropriated.  Here  there  Is 
nothing  to  appeal  from,  and  that  is  the  com- 
plaint of  the  company.  Such  company  may 
or  may  not  on  Its  proofs  and  showing  or  on 
the  facts  alleged  be  entitled  to  the  claimed 
water  ris^t  To  detmnlne  that  question,  an 
application  as  It  appears  from  the  allegatlMt 
of  the  petition  has  been  properly  made  and 
presented  to  the  board;  and  we  think  the 
board  haa  Jurisdiction  to  determine  the  fitet 
whether  or  not  upon  ttie  evidence  so  pro- 
duced ft  water  right  recognized  or  allowed 
by  our  lawa  has  been  shown.  To  refuse  to 
act  in  such  a  case  Is  equivalent  to  a  denial 
of  the  right  of  appeal  to  the  courts  of  the 
state  as  provided  by  the  CoustltuUon  In  or^ 
der  that  the  questions  involved  may  take  the 
usual  course  at  the  Instance  of  the  party  ag- 
grieved. We  are  of  the  opinion  that  the 
board  has  power  to  act  under  the  provisions 
of  the  Constitution  and  within  the  statntory 
regulations  with  reference  to  adjudications 
of  water  rights.  This  court  In  this  proceed- 
ing can  go  no  further '  than  to  determine 
whether  the  board  shall  act  at  all,  and  Is 
not  concerned  as  to  what  conclusion  the 
board  may  reach.  It  folloiro  that  the  board 
has  jurisdiction  to  and  should  act  upon  the 
proo&.  Whether  a  right  for  the  use  shown 
by  the  prooih  was  or  could  have  been  law- 
fully acquired  Is  not  now  before  the  court. 
This  Is  conceded  by  counseL 

The  demurrer  to  the  petition  and  writ  Is 
overruled. 

POTTER  and  BEARD.  33.,  concur. 

(22  wjo.  sa) 

GILLESPIE  T.  WHEATLAXD  INDUS- 
TRIAL Ca    (No.  779.) 

(Supreme  Ooott  of  Wyoming.  Uay  IB. 

Neouoenci  (I  20*)— LAnnowNSB»— Liabil- 
ity. 

An  owner  of  DnincloBed  land  Is  not  liable 
for  the  death  of  trespaBsing  cattle  which  stray- 
ed  on  Ms  property  aod  fell  into  an  open  ditcp. 
for,  while  tbe  owner  of  the  cattle  fa  not  liable 
for  their  trespass  because  the  land  was  aniit- 
closed,  that  does  not  make  the  entry  of  the  cat- 
tle rightful,  Dor  cast  on  the  landowner  the  duty 
of  exercising  care  for  their  safety. 

(Ed.  Note.— For  other  cases,  see  NetftgeMi» 
CenL  Dig.  |  41;  Dec.  Dig.  f  20.*] 
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Error  to  District  Court,  Laramie  County; 
Roderick  N.  Matson.  Judge. 

Action  by  Alexander  B.  GlUesple  against 
the  Wbeatland  Industrial  Company,  a  cor- 
poration. There  was  a  judgment  for  defend- 
ant, and  plaintUt  brings  error.  Affirmed. 

Frank  E.  Anderson,  of  Laramie,  for  plain- 
tiff In  error.  Clark  &  Clark,  of  Cheyenne, 
for  d^endant  In  error. 

BEABD,  J.  In  this  action  the  plalntUt  in 
error,  who  was  plaintiff  below,  sought  to  re- 
cover damages  for  the  loss  of  certain  cattle 
which  fell  Into  a  ditch  and  were  killed.  So 
far  as  necessary  to  nnderstand  the  question 
presented  here,  the  facta  as  stated  In  the  peti- 
tion are :  That  the  defendant  owned,  operated, 
and  constructed  a  certain  reserrolr  and  ir- 
rigation works.  That  It  constructed  a  spill- 
way In  the  reserrolr  for  the  purpose  ot  cariy- 
Ij^  off  the  surplus  waters  accnmnlating 
therein,  and  that  great  quantities  of  water 
from  said  spillway  flowed  across  a  certain 
section  of  land,  causing  a  deep  ditch  to  be 
washed  out  across  said  land,  which  ditch  was 
unsafe  and  dangerous  to  live  stock  crossing 
the  rai^  at  or  near,  said  reservoir  and  spiU* 
way.  Tlmt  defendant  knowingly,  wlUfnlly, 
carelessly,  and  negligently  maintained  said 
ditch  in  a  dangerous  condition,  and  failed 
and  refused  to  fenc*  or  guard  it  in  any  man- 
ner, although  aware  of  its  dangerous  cmdi- 
tlon.  That  certain  cattle  of  plaintiff  were 
caused  by  a  snowstorm  to  travel  toward  said 
unguarded  ditch,  fell  therein,  and  were  kill- 
ed by  reason  of  defendant's  n^Ugence  in  not 
properly  fencing  and  guarding  said  ditch. 
The  defendant  among  other  defenses  pleaded 
In  its  answer,  admitted  the  ownership  and 
control  of  the  reserrtrtr,  and  that  water  flow- 
ed therefrom  through  said  spillway,  and  that 
the  water  therefrom  caused  a  lUtch  to  be 
formed  across  the  land  described  In  the  peti- 
tion, alleged  the  necessity  for  the  spillway, 
and  then  alleged  that  at  the  time  said  ditch 
was  created  the  land  upon  which  it  was  situ- 
ated was  and  still  Is  the  property  of  the 
Swan  Land  &  Cattle  Company,  Limited,  a 
corporation,  and  at  all  times  mentioned  the 
defendant  had  been  in  lawful  possession  of 
the  same  as  lessee ;  that  said  catUe  of  plain- 
tiff were  ui>on  said  premises  without  the  con- 
sent of  the  owner  thereof,  or  of  the  defendant, 
and  were  trespassing  thereon  at  the  time  they 
were  alleged  to  hare  fallen  Into  said  ditch. 
To  that  defense,  the  plaintiff  demurred,  andL 
the  demurrer  being  overruled,  he  elected  to 
stand  thereon,  and  Judgment  was  entered 
dismissing  the  petition,  and  against  plaintiff, 
for  costs.   He  brings  the  case  here  on  error. 

The  sole  question  presented  Is  whether  or 
not  the  owner  or  person  In  lawful  possession 
of  nnlnclosed  lands  Is  liable  In  damages  to 
the  owner  of  live  stock  killed  or  injured  by 
straying  thereon  from  the  public  range.  If  the 
owner  or  person  lawfhlly  In  possession  of 
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such  premises  causes  or  permits  them  to  be 
in  an  unsafe  or  dangerous  condition  for  live 
stock  so  straying  thereon. 

The  gist  o.f  tbe  argument  of  counsel  for 
plaintiff  is  that  tbe  cattle  were  not  unlawful- 
ly on  the  premises,  and  hence  wore  not  tres- 
passing thereon.  This  argument  Is  based  ui>- 
on  Lue  holding  that  the  owner  of  live  stock 
running  at  large  upon  the  range  Is  not  liable 
for  damages  done  by  such  stock  straying  up- 
on the  unlndosed  lands  of  another.  But  tbe 
reason  for  such  nonliability  is,  not  because 
they  are  not  trespassing,  but  because  no  doty 
rests  upon  the  owner  to  keep  his  stock  off  un- 
lndosed land,  and  he  Is  not  guilty  of  negli- 
gence in  failing  to  do  so,  or  In  permitting 
them  to  run  at  large,  and,  being  guilty  of 
neither  a  willful  trespass  nor  Diligence  in 
the  care  of  his  stock,  he  Is  not  answerable  In 
damages,  and  for  the  further  te&aoa  that  the 
landowner  has  the  rif^t  to  exclude  such 
stock  from  his  premises  by  fencing  against 
them,  or  otherwise  preventing  them  from 
coming  or  being  thereon,  and,  if  he  neglects 
to  do  BO,  he  takes  the  risk  <^  trespass  by 
animals  lawfully  running  at  larg&  Such 
stock  were  not  rUEbtfully  upon  such  unlndos- 
ed land  in  the  sense  that  tike  owner  bad  the 
right  to  run  and  f^aze  them  there,  for.  If 
tbey  were,'tten  the  landowner  would  have  no 
lawful  right  to  exclude  or  remove  them  there- 
from. On  the  other  hand,  as  a  general  rule, 
the  owner  of  nnlnclosed  lands  Is  under  no 
duty  to  make  or  keep  them  in  safe  condition 
for  Btotk  straying  thereon.  In  Wilt  v.  CougSi- 
lin  (Mo.  App^  161  S.  W.  888,  It  was  held: 
"The  law  is  w^  settled  in  this  and  many  otii- 
er  Jurisdictions  that  the  owner  of  nnlnclosed 
land  is  under  no  obligation  to  make  It  safe 
for  pasturage,  and,  If  stock  stray  upon  It 
and  sustain  Injuries  by  falling  in  a  well  or 
other  excavation,  there  is  no  liability  resting 
on  the  landowner  for  such  loss**— citing 
Hughes  V.  Railroad,  66  Mo.  SZS;  Turner  v. 
Thomas,  71  Mo.  696 ;  Peek  v.  Western  Union 
Td.  GOb,  169  Mo.  App.  148.  140  S.  W.  638; 
Overholt  V.  VIeths,  9.3  Mo.  422,  6  S.  W.  74,  3 
Am.  St  Hep.  557 ;  Witte  v.  Stifd,  126  Mo. 
295,  28  S.  W.  891.  47  Am.  St  Rep.  668; 
Grindley  v.  McKechnle,  163  Mass.  491,  40  N. 
E.  764;  Knight  v.  Abert  6  Pa.  472,  47  Am. 
Dec.  478.  To  which  we  add.  III.  Cent  R.  K. 
Co.  T.  Carraber,  47  III.  333;  Belnhom  v. 
Grlswold,  27  Mont  70,  69  Paa  657,  59  L.  R. 
A.  771,  94  Am.  St  Rep.  818.  The  present 
case  differs  from  Ditch  Co.  v.  Morrow,  8 
Wyo.  537,  59  Pac.  159,  80  Am.  St.  Rep.  955. 
In  that  case  the  stock  belonged  to  the  owner 
of  the  land  through  which  the  defendant's 
ditch  extended,  and  were  rightfully  on  the 
premises.  Counsel  for  plaintiff  cites  Haughey 
V.  Hart  62  Iowa,  96,  17  S.  W.  189.  49  Am. 
Rep.  138;  Jones  A  Norrls  v.  Nichols,  46  Ark. 
207,  55  Am.  Rep.  575;  Young  v.  Harvey,  16 
Ind.  314 ;  and  Noblevllle  Gas  &  Imp.  Co.  v. 
Teter,  1  Ind.  App.  322,  27  N.  B.  635.  In  the 
Iowa  case  the  excavation  was  alleged  to  have 
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been  made  "Immediately  adjacent  to  a  high- 
way." In  the  Arkansas  case  the  pit  was  also 
close  to  the  highway,  and  cotton  seed  and 
corn  had  been  left  by  the  appellants  scatter- 
ed in  the  neighborhood  of  It "  In  the  case 
in  16  Ind.  the  court  said:  "We  think  any 
reasonable  man  of  ordinary  understanding 
and  extent  of  observation  of  the  ways  of 
Ufe  would  say  that  the  probabUlty  of  injury 
to  others,  under  the  circumstances,  from 
leaving  the  well  In  question  In  the  condition 
It  was,  was  not  only  strong,  but  that  it 
amounted  almost  to  a  certainty — a  probabil- 
ity as  strong  as  would  arise  from  an  un- 
guarded cellar  on  a  street  in  the  dty."  And 
In  the  Noblevllle  Case  the  excavation  was  in 
the  street.  Those  cases  point  out  the  excep- 
tions to  tbe  general  rule  and  the  particular 
circumstances  and  state  of  facts  which  will 
render  the  landowner  liable.  No  such  con- 
ditions are  alleged  in  this  case  as  would  bring 
it  within  the  rule  as  announced  in  either  of 
thoBe  cases.  The  demurrer  was  properly 
overruled,  and  the  Jndsment  of  the  district 
court  Is  affirmed. 
Affirmed. 

SC01:T,  a  3n  and  POTTEB,  concur. 
<2i  wyo.  tny 

NICKERSON  et  al.  t.  WINSLOW,  Obunty 

Attorney.  (No.  766.) 
(Supi  ime  Court  of  Wyoming.    May  15,  1914) 

Petition  for  rehearing.  Denied. 
For  former  opinion,  see  138  Pac.  184. 

BEARD,  J.  Counsel  for  plaintiffs  in  error 
baa  Bled  a  petition  for  a  rehearing  in  this  case ; 
the  opinion  having  been  banded  down  February 
3,  1914,  and  appearing  in  188  Pac  184.  It 
was  aigued  at  great  length  in  the  original  brief 
filed  in  tbe  case,  and  is  reargued  in  the  brief 
in  support  of  the  petition  for  rehearing,  that 
the  court  erred  in  its  construction  of  tbe  act 
of  February  17,  1911,  in  holding  that  it  did 
not  apply  to  officers  elected  at  the  general  elec< 
tion  in  November,  1912.  It  is  insisted  that  it 
was  the  intention  of  tbe  Legislature  to  make 
tbe  change  applicable  to  those  officers,  although 
the  act  was  not  to  take  effect  until  December 
31,  1912,  after  such  election;  that  the  act 
could  not  have  taken  effect  at  any  other  time 
or  upon  its  pass^e.  In  that  respect  we  differ 
from  counsel.  The  act  could  have  become  the 
law  at  once  governing  the  salaries  of  officers 
elected  thereafter,  and  tbe  Legislature  must  be 
presumed  to  have  known  that  it  wonld  not  af- 
fect the  salaries  of  those  then  in  office  or  who 
had  been  elected  prior  to  the  taking  effect  of  the 
act,  during  tbe  term  for  which  they  had  been 
elected.  Or  it  could  have  been  said  that  the 
act  diould  not  affect  the  salaries  of  such  officers 
during  such  terms.  It  is  insisted  by  couusel 
that  tbe  only  reason  for  postpoaing  the  taking 
effect  of  tbe  act  until  December  31,  1912,  was 
to  have  it  occur  at  the  end  of  the  terms  of  those 
then  in  office.  But  we  take  judicial  notice  that 
at  the  same  session  of  tbe  1911  Legislature,  and 
prior  to  the  act  of  February  17thj  it  created 
six  new  counties  in  the  state,  and,  if  they  pro- 
ceeded at  once  under  the  law  to  organize,  their 
county  officers,  including  an  assessor,  could  not 
be  elected  until  the  general  election  in  Novem- 
ber, 1912,  and  tbe  first  separate  assessment  of 
both  the  new  and  the  parent  conn  ties  wonld 
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be  made  in  1913,  after  tbe  officers  in  botb  tiie 

old.  and  the  new  counties  had  been  elected ;  and, 
until  such  assessment,  the  class  to  which  either 
would  belong  could  not  be  officially  ascertained 
without  at  least  great  difficulty,  so  that  there 
appears  to  have  been  a  substantial  reason  for 
postponing  the  taking  effect  of  the  act.  But. 
whether  or  not  that  was  the  reason,  or  what 
tbe  reason  therefor  may  have  been,  tbe  Legisla- 
ture, in  plain  and  positive  tenns,  did  postpone 
the  takii^  effect  of  tbe  act  until  December  31, 
1912. 

A  rehearing  is  denied. 
Rehearing  denied. 

SCOTT,  a  X,  and  POTTER,  J.,  ctmcnr. 


(92  K*a.  m) 

PHILLIPS  V.  BISHOP  et  al.    (No.  18,713J 
(Supreme  Court  of  Kansas.   May  9,  1914.) 

(SyUahtu  by  the  Cowl.) 

1.  Specific  Pebpobmarci:  (f  6S*>— Pkbsonal 
Pbopebtt. 

Modem  courts  have  shown  a  tendency  to 
depart  from  tbe  old  rule  that  there  can  be  no 
specific  performance  of  a  contract  except  for 
the  conveyance  of  real  estate,  and  where  there 
has  been  part  performance,  and  especially 
where  the  services  rendered  are  of  a  peculiar 
character  which  the  parties  never  intended  to  be 
measured  by  pecuniary  standards,  the  courts 
recognize  no  distinction  between  x>ersonal  prop- 
er^ and  real  property,  and  will  grant  reUef  in 
either  case  where  there  are  no  circumstances 
or  conditions  which  render  the  claim  inequi- 
table. 

[Ed.  Not&— For  other  eases,  see  Spedfie  Per- 
fonnance,  Cent.  Dig.  |  199;  Dec.  Dig.  |  6&*] 

2.  SPEorPic    Pebfxibmanoe    (8  121*)— Cok- 

TBACT  AS  TO  PeBSONALTT— EVIDENCE. 

In  thi^  case  the  testimony  is  held  sufficient 
to  sustain  a  finding  that  a  written  contract 
was  made  for  tbe  benefit  of  the  plaintiff  when 
she  was  two  years  old  between  her  father  and 
childless  Deighbors,  husband  and  wife,  by  wbicli 
she  was  to  be  received  into  their  family  as  their 
child,  reared  and  cared  for  by  them,  and  was 
to  receive  at  their  death  all  their  property ;  tbst 
she  bad  fully  performed  ber  part  of  the  con- 
tract; that  the  husband  died  intestate;  that 
the  wife  afterwards  died,  having  willed  ber  per- 
sonal property  to  the  defendants,  and  tberetore 
a  decree  for  specific  performance  of  the  con- 
tract against  the  devisees  and  heirs  at  law 
is  affirmed. 

tEd.  Note.— For  other  cases,  see  Specific  Per- 
formance. Cent.  Dig.  H  387-896;  Dea  Dig.  { 
121.*] 

3.  Tbial  (I  84*)— Objections  to  Evidence 
—Lost  InsTBUHEKT. 

Where  one  who  was  in  possession  of  a 
written  contract  testified  to  its  loss,  and  there 
was  no  objection  to  testimony  as  to  the  con- 
tents ot  the  writing  on  the  ground  that  a  suffi- 
cient foundation  had  not  been  laid,  the  only  ob- 
jection being  that  the  same  was  incompetent, 
the  objection  was  properly  overruled. 

[Ed.  Note. — For  other  cases,  see  Trial.  Cent 
Dig.  g§  211-218.  220-222;  Dec  Dig.  S  84.*] 

Appeal  from  District  Court,  Jackson 
County. 

Action  by  Mary  Bishop  Phillips  against 
Nancy  Bishop  and  others.  Judgment  for 
plaintift,  and  defendants  appeal.  Affirmed. 

Waters  &  Waters,  Of  Topeha,  for  appel- 
lants. Crane  &  Woodbum  Brtks.  and  (Siarles 
Hayden,  all  of  Holton,  tor  appellee. 
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PORTER,  J.  The  plaintiff  Is  tbe  daughttf 
of  Sanrael  and  Permella  Slater.  In  1872, 
when  8be  was  two  years  old  ber  mother  died. 
H.  P.  Bishop  and  Catherine  Blahop,  bis  wite, 
were  living  at  Holton  at  the  time ;  they  were 
about  40  years  of  age  and  bad  no  children. 
They  entered  Into  a  written  contract  with 
the  fiither  ot  the  plaintiff  by  the  terms  of 
whldi  they  were  to  take  tbe  plaintiff  as  tbdr 
own  child,  educate  and  provide  for  her,  and 
at  their  death  she  was  to  have  all  their  prop- 
erty; she  was  to  take  the  name  of  Bishop, 
and  It  was  agreed  that  her  father,  brothers, 
and  sisters  were  not  to  dlsdoee  their  Identity 
until  she  was  grown.  She  lived  with  tbe 
Bishops  as  their  dilld,  and  never  knew  that 
Bbe  was  not  tbelr  daughter  until  she  was 
past  19  years  of  age.  Soon  after  this  she 
was  married  nnder  the  name  of  Bishop.  H. 
P.  Bishop  died  intestate  In  1882.  His  widow, 
Catherine  Bishop,  some  time  thereafter  con- 
veyed to  plaintiff  tbe  home,  consisting  of 
two  lota  In  Holton  and  the  household  goods. 
Catherine  Bldiop  died  In  1911,  bdng  at  the 
time  tbe  owner  of  considerable  personal  prop- 
erty, consisting  of  moneys,  notes,  btmds,  and 
mortgages.  She  bad  made  a  will,  devlsbig 
kU  her  property  to  the  defendants,  who  are 
her  relatives.  Tbe  will  was  probated,  and  an 
administrator  of  her  estate  aivoiuted  by  tbe 
probate  court  Plaintiff  brought  this  action 
for  specific  performance  of  the  contract 

In  addition  to  a  general  dmlal  the  answer 
alibied  that  there  never  had  been  any  con- 
tract to  make  tbe  plaintiff  the  legal  hdr  of 
tbe  Bishops,  but  Qiat  she  was  taken  by  them 
to  be  raised  aa  their  dilld ;  that  tbe  Bishops 
had  expended  large  sums  of  money  In  educat- 
ing lier  and  in  providing  hec  a  home;  that 
whcm  she  learned  that  she  was  not  their 
daughter,  she  lost  affection  for  them  and  be- 
came disobedient;  that  she  married  against 
tbelr  advice.  Tbe  court  found  that  the  con- 
tract made  by  ber  fatlrar  for  her  benefit  was 
folly  carried  out  by  the  plaintiff,  and  decreed 
specific  performance. 

The  principal  error  complained  ct  Is  that 
tbe  court  erred  hi  permitting  the  plaintiff's 
flather  to  testify  to  the  contents  of  the  writ- 
ten contract  without  a  sufficient  foundation 
for  secondary  evidence  Tbe  plaintiff  testi- 
fied that  she  bad  read  the  contract,  and  had 
possession  of  it  when  she  was  19  yeaza  old. 
She  also  testifled:  "I  put  It  in  my  desk;  my 
furniture  waa  shipped  to  Texas  and  it  was 
lost  In  it;  never  saw  furniture  again;  It 
was  In  dnw;  have  not  seen  the  contract 
idnce.  I  got  it  from  my  mother,  Mrs. 
Bistaop." 

[3]  Among  the  cases  dted  Is  C.  K.  &  N.  By. 
Co.  V.  Brown,  44  Kan,  384,  24  Pac.  497.  In 
that  case  It  was  stated  In  tbe  opinion  that 
no  evidence  bad  been  offered  tending  to  show 
that  the  writings  had  been  lost  or  destroyed, 
or  that  any  search  had  ever  been  made  for 
them.  The  evidence  here  shows  the  loss  of 
the  contract,  and,  moreover,  a  loss  under 


such  circumstances  that  It  would  seem  to 
have  been  useless  to  make  any  search.  We 
think  the  same  rule  should  apply  as  where 
a  paper  is  shown  to  have  been  lost  In  tbo 
malls.  In  such  a  case  It  has  b6en  held  that 
proof  of  the  loss  Is  sufficient  to  let  In  secon- 
dary evld^ce.  Shaw  v.  Pershing,  57  Mo.  436. 
However,  It  appears  that  no  objection  was 
made  to  the  testimony  on  the  ground  that 
a  sufficient  foundation  had  not  been  laid, 
nor  was  plaintiff  croas-exaralned  on  the  sub- 
ject. Her  statement  ttiat  the  contract  was 
lost  when  the  famlture  was  shipped  to  Texas 
seems  not  to  have  been  questioned  on  tbe 
trial.  Tbe  only  objection  to  the  testimony 
as  to  the  contonte  of  tbe  writing  was  that  it 
was  incompetent  Tbe  objection  was  proper- 
ly overruled. 

[1]  It  is  indsted  that  because  Catherine 
Bishop  left  nothh^  but  personal  property, 
the  suit  cannot  be  maintained;  that  plaintUE 
had  an  adequate  remedy  at  law  to  recover 
the  value  of  the  property.  Modem  courts 
have  shown  a  tendency  to  depart  from  tbe 
old  rule  that  thrae  can  be  no  spedflc  perform- 
ance of  a  contract  except  fbr  the  conveyance 
of  real  estate,  and  have  enforced  contracts 
of  this  diaracter  relating  to  personal  proper- 
ty. Where  there  has  been  part  performance, 
and  ecq;>eclally  where  the  services  rendered 
are  of  a  peculiar  character,  which  tbe  parties 
never  intended  to  be  measured  by  pecuniary 
standards,  the  courts  recognize  no  distinction 
between  personal  property  and  real  prc^rty 
and  will  grant  relief  in  either  case.  See  cases 
dted  In  the  opinion  In  Anderson  v.  Ander- 
son, 75  Kan.  117,  88  Pac  743,  9  L.  B.  A.  (N. 
S.)  229,  where  the  facts  were  very  similar 
to  those  In  the  present  case,  and  where  spe- 
dflc performance  was  decreed  Involving  prop- 
erty both  real  and  personaL  The  opinion 
dtes  Sharkey  v.  McDermott,  91  Mo.  647,  4 
S.  W.  107,  60  Am.  Hep.  270,  In  which  speciflc 
performance  was  granted  covering  all  the 
property  subject  to  testamentary  dlspodtlon 
at  the  time  of  the  death  of  the  person  who 
agreed  to  devise  to  the  plaintiff. 

[2]  We  think  tbe  testimony  was  snffident 
to  sustain  the  finding  of  the  court  that  tbe 
contract  was  made  substantially  as  claimed ; 
that  the  plaintiff  had  fully  complied  with  ite 
terms,  and  was  entitled  to  specific  perform- 
ance. 

The  judgment  is  affirmed.  All  tbe  Justices 
concurring. 

(92  Kan.  286) 

PARISH  V.  VAN  ARSDALB-OSBORNE 
BROKERAGE  CO.  et  aL 
<No.  18,559.) 

(Supreme  Coart  of  Kansas.   May  9.  1914.) 

(Syllabut  by  the  Covrt.) 

1.  Attachment  (S  164*)— Levt— REQuisrrBS. 

It  Is  not  necessary  to  a  valid  attachment 
that  tbe  officer  shall  make  a  manual  seiKura  of 

personal  property,  but  it  is  deemed  sufficient 


*For  other  cjism  im  aama  topic  and  section  NUMBER  to  Dec.  Dig.  A  Am.  Dig.  Key-No.  S«rlu  a  Rep'r  ludexee 

Digitized  by  Google 


836 


140  PACIFIC  REPORTER 


(EaiL 


if  he  asaamefl  control  and  exercises  dominion 
over  it 

[Ed.  Note. — For  other  cases,  see  Attachment, 
Cent.  Dig.  H  464r-i79;  Dec.  Dig.  8  164.*] 

2.  Attacuuent  (ft  845*)— Wbonoful  At- 
tachment— Action  on  Bond — Defense- 
Levy. 

An  owner  of  property  advertised  that  It 
would  be  sold  at  public  auction  at  a  certain 
time,  and  on  the  day  of  sale  the  sheriff  appeared 
at  the  place  of  sale  where  the  property  was  as- 
sembleo,  with  an  order  of  attachment  sued  out 
by  the  plaintiff.  After  stating  his  purpose,  and 
under  an  arrangement  with  the  sheriff,  the  de- 
fendant owner  gave  a  forthcoming  bond,  in 
which  it  was  recited  that  the  property  had  been 
seized  under  the  order  of  attachment  and  was 
bound  by  it,  and  thereupon  the  property  wan 
released  and  the  sale  proceeded.  The  attach- 
ment was  subsequently  vacated  on  th$  ground 
that  the  defendant  was  not  indebted  to  the 
plaintiff,  and  in  an  action  on  the  attachment 
twnd  it  is  held  that,  as  between  the  plaintilf 
and  the  defendant,  mere  was  a  valid  levy  of 
the  attachment. 

[Ed.  Note.— For  other  cases,  sec  Attachment. 
Cent.  Dig.  S§  1241-1247 ;  Dec.  Dig.  i  345.'] 

3.  Attachment    (J  351*>— Wbonqfcl  At- 

TACHMENlV-AOnON  OK  BOHD— DAUAGBS  KB- 
COVEBABU;. 

The  expenses  necessarily  incurred  in  pro- 
curing  the  dissolution  of  an  order  of  attachment 
wrongfully  issued  and  a  release  of  the  property 
unlawfully  seized,  including  attorney's  ie«  and 
the  cost  of  depositions,  may  be  recovered  by  the 
owner  on  the  attachment  bond. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  §S  1290-1303 ;  Dec.  Dig.  S  351.»] 

4.  Attachment  (|  351*>— Wrongful  Attach- 
ment—Action ON  Bond — Dakaobs  Rboov- 

EBABU:. 

The  depreciation  In  the  value  of  property 
and  of  the  prices  received,  which  proximately 
resulted  from  the  unlawful  attachment  of  the 
property  at  the  sale,  is  an  element  of  damages 
which  may  be  recovered  by  the  owner. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  IS  1290-1303 ;  Dec.  Dig.  S  351.*] 

Appeal  fTom  District  Oonrt.  Woodson 
County. 

Action  by  H.  G.  Parish  against  the  Van 
Arsdale-OBbome  Brokerage  Company  and 
others.  From  judgmrait  for  plaintlfl,  defend- 
ants appeal.  Affirmed. 

S.  C.  Holmes,  of  Yates  Center,  Geo.  Gard- 
ner, of  Wichita,  and  T.  A.  Noftzger,  of  An- 
thony, for  appellants.  Lamb  &  Uogueland, 
of  Yates  Center,  for  appellee, 

JOHNSTON,  C.  3.  This  was  an  action  ap- 
on  an  attachment  hond  to  recover  the  dam- 
ages sustained  by  reason  of  an  nnlawfal 
attachment.  The  appellant  the  Van  Arsdftle- 
Osborne  Brokerage  Company  caused  an  at- 
tachment to  be  Issued  against  the  property 
of  the  appellee,  H.  0.  Pailsh,  harlng  prevl- 
ou&ly  given  an  attachment  bond  in  the  snm  of 
¥200  signed  by  O.  O.  Richer  as  surei?.  The 
appellee  had  previously  advertised  a  public 
sale  of  his  personal  property  at  his  red- 
dence,  and  on  the  day  of  the  sale,  and  when 
a  part  of  those  who  attraded  the  sale  had 
assembled,  the  sherur  appeared  with  the 
order  of  attachment  which.  It  la  alleged,  was 
levied  upon  appellee's  property.   Instead  of 


taking  manual  possession  of  the  property 
or  removing  It  from  appellee's  place,  the 
sheriff  arranged  with  appellee  that  the  fol- 
lowing bond  should  be  given :  "State  of  Kan- 
sas, Woodson  County — ss.:  Whereas,  Van 
Arsdale-Osbome  Bro.  Co.,  has  commenced 
a  civil  action  against  H,  C.  Parish  in  the 
district  court  within  and  for  said  county  and 
state;  and  whei^s,  an  order  of  attachment 
has  t>een  issued  in  said  action,  and  the  prop- 
erty of  the  said  H.  C.  Parish  has  been  at- 
tached, and  is  now  bound  therefor,  wtiicb 
property  the,  eberiff  of  said  county  now  re- 
turns to  the  said  H.  C.  Parish,  defendant 
in  said  action:  Now  we,  the  tmdersigned. 
residents  of  said  county,  bind  ourselves,  to 
said  plaintiff,  in  the  sum  of  two  hundred  and 
□o-lOO  dollars  (being  double  the  appraised 
value  of  said  property)  that  said  property  or 
its  appraised  value  In  money  shall  be  forth- 
coming to  answer  the  Judgment  of  said  court 
In  said  action."  This  bond  was  signed  by 
the  appellee  and  another,  was  approved  by 
the  sheriff,  and  the  sale  proceeded,  but  there 
Is  testimony  to  the  effect  that  the  attachmeat 
proceedings  became  known  to  persons  who 
attended  the  sale  and  others  who  contem- 
plated attending  It,  with  the  result  that  the 
property  was  sold  for  much  less  than  Its 
value  and  what  it  would  have. sold  for  if 
the  attadbment  proceedings  had  not  been 
instituted.  The  trial  resulted  In  a  verdict 
in  favor  of  appellee  in  the  sum  of  $200,  and 
special  findings,  were  made  to  the  effect  that 
the  damages  awarded  consisted  of  $50  as  at- 
torney's fera  In  the  attachment  proceedlniL 
^  for  the  taking  of  deposltlona  In  that  pro- 
ceeding, and  $140  for  other  injuries  sus- 
tained which  arose  from  the  wrongful  at- 
tachment. 

[1 , 2]  It  is  contended  that  there  was  no  ac- 
tual levy  of  the  attadiment,  and  that  con- 
sequently there  can  be  no  recourse  upon  the 
attachmmit  bond  for  any  damages  that  may 
have  resulted  from  the  action  of  the  AeiUL 
The  return  of  the  sheriff,  which  Included  the 
forthcoming  bond  executed  by  the  appdlee 
and  accepted  by  the  ahoiff,  and  which  was 
set  forth  In  appellee's  petition,  and  not  de- 
nied by  appellant,  recited  that  appellee's 
property  was  seised  and  held  imder  the  or- 
der of  attachment  and  that  the  property 
was  returned  to  appellee  when  the  bond 
was  given.  It  Is  not  necessary  to  a  valid 
levy  that  the  officer  should  even  touch  the 
property  or  make  a  manual  seizure  of  It  It 
is  enough  if  he  assumes  control  of  it  and 
exercises  dominion  over  it  Throop  t.  Bfaid- 
en,  52  Kiin.  258,  34  Pae.  801;  4  Gyc.  G9L 
The  ^erlff,  who  was  acting  at  the  Instance 
of  the  appellant,  in  effect  says  that  he  as- 
sumed control  over  the  property  prior  to  the 
execution  of  the  bond  by  appellee.  The  re- 
dtals  show  that  dominion  over  the  proper- 
ty was  exercised  by  the  officer  acting  in  be- 
half of  the  attaching  plaintiff,  and  it  was 


*ror  other  esMi  sm  sun*  toplo  and  saeUoa  NUMBER  In  Dee.  Dig. «  Am.  Dig.  Key-Mo.  SerlM  ft  Rap'r  laOnm 

Digitized  by  Google 


Kan.) 


PARISH  V.  VAN  AKSDALE-OSBOUNE  BROKERAGE  CO. 


837 


acknowledged  by  the  owner  of  the  property. 
Other  guestioDS  might  arise  if  the  rights  of 
a  bona  fide  purchaser  or  a  subsequent  attach- 
ing creditor  were  Involved,  but  the  only  par- 
ties to  this  controversy  are  the  appellant, 
who  caused  the  attachment  to  be  issued,  and 
tlie  appellee,  who  owned  the  attached  prop- 
erty, and  as  between  them  there  is  little 
room  for  controversy.  There  was  no  verified 
denial  of  the  facts  relating  to  the  attachment 
which,  were  stated  in  the  return  of  the  sher- 
iff and  In  the  bond,  which  were  made  a  part 
of  appellee's  petition,  neither  does  It  appear 
from  the  record  that  the  question  of  the 
sufficiency  of  the  bond  was  raised  in  the  trial 
court.  It  cannot  be  held,  therefore,  that  the 
order  of  attachment  was  not  levied. 

[3]  There  is  complaint  of  the  allowance  of 
attorney's  fees  and  the  item  for  taking  d^ 
ositlons  as  damages.  The  expense  incurred 
in  defending  against  an  attachment  wrong- 
fully sued  out  may  be  allowed  as  damages 
In  an  action  brought  upon  the  attachment 
bond.  In  Sanford  v.  WUletta,  29  Kan.  647, 
it  was  held  that  the  expense  Incurred  and 
tbe  value  of  the  time  expmded  in  obtaining 
a  release  of  property  wrongfully  attached 
constitute  actual  damages  which  are  recov- 
enble.  In  Tyler  t.  Safford,  31  K&a.  608,  3 
Pac.  SS3,  it  was  ruled  that  attorney's  fees 
necessarily  paid  to  free  property  from  an 
unlawful  attachment  might  be  allowed,  that 
tbe  employment  of  nonresident  attorneys  was 
permissible,  and  tbat  their  tr&Teltng  ezpena* 
es  between  their  home  and  tbe  place  of  trial 
was  a  proper  element  of  damages.  It  Is 
fti^roed,  bowerer,  that  the  W  item  for  at- 
torney's fees,  as  w^  as  the  $5  item  paid 
to  obtain  a  deposition,  should  not'be  allowed 
because  they  were  not  Incurred  In  obtaloiag 
a  dissolution  of  the  order  of  attachment,  but 
were  rather  used  upon  the  trial  of  tbe  main 
case  in  which  tbe  order  was  tesned.  No 
preliminary  motion  was  made  to  dlssoWe  tbe 
attachment,  but  tbe  question  of  ^edier 
there  was  a  debt  which  was  justly  dne  was 
tested  on  tbe  final  trial,  and  It  was  then 
determined  tbat  there  was  no  Indebtedness, 
and  consequently  an  order  was  made  vacat- 
ing and  setting  aside  tbe  attachment  To 
obtain  the  attaclunait  tbe  appellant  made 
an  affidavit  tbat  it  had  a  claim  a^lnst  tbe 
appellee  for  a  certain  amount  whldi  was 
Justly  due.  In  order  to  establisb  tbat  there 
was  no  basis  for  this  claim,  and  tbe  ap- 
pellee was  not  indebted  to  tbe  appellant  in 
any  amount,  a  trial  of  the  merits-  was  nec- 
essary. There  might  have  been  a  prelimi- 
nary motion  to  dissolve  the  attachment  on 
tbe  ground  that  tbe  averments  of  tbe  affida- 
vit were  not  true,  and  that  there  was  no 
indebtedness,  but  the  same  proof  would  have 
been  necessary  on  tbat  motion  as  on  the 
final  trial  tbat  was  had.  Just  sach  a  trial 
as  was  had  was  necessary  to  get  rid  of  the 
Illegal  attachment  and  to  free  tbe  property 
from  tbe  apparrat  Uen;  and.  as  the  fees  In 


question  were  expended  In  accompltshin^  this 
purpose,  they  were  proper  elements  of  dam- 
ages. As  was  said  In  Schwartzberg  t.  Bank, 
84  Kan.  681,  115  Pac.  110:  "The  decision  of 
the  court  in  the  attachment  action,  finding 
in  favor  of  the  plaintiff  herein  and  dissolv- 
fiig  the  attachment,  is  conclusive  proof  that 
the  attachment  was  unlawful.  Iloge  v.  Nor- 
ton, 22  Kan.  374.  The  plaintiff  then  had  the 
right  to  proceed  further  and  prove  the  na- 
ture of  the  wrongful  acts  and  the  extent  of 
his  damages  therefrom."  84  Kan.  585,  116 
Pac.  111. 

[4]  It  Is  further  contended  that  the  al- 
lowances made  because  of  depreciation  In 
the  price  of  the  animals  and  articles  dispos- 
ed of  at  the  sale  which  was  Interrupted  by 
the  attachment  are  not  proper  elements  of 
damage.  It  appears  that  appellee  had  adver- 
tised a  sale  of  his  personal  property.  About 
'the  Ume  for  the  sale  to  begin,  and  when  a 
large  number  of  persons  had  assembled  to 
attend  the  sale,  the  sheriff  appeared  with 
his  attachment  order.  A  bond  was  taken,  as 
has  been  stated,  under  section  200  of  tbe 
ClvU  Code,  providing  that  tbe  property  or  its 
value  should  be  forthcoming  to  answer  tbe 
Judgment  in  tbe  action.  According  to  the 
testimony  tbe  sale  was  delayed  for  a  few 
hours,  and  the  ^ect  of  the  attacbment  be- 
came a  subject  of  dlscuation  among  tbe  bid- 
ders present,  and  there  was  a  fear  that  some- 
tbtng  was  wrong  about  tbe  sale.  Tbe  news 
of  tbe  attachment  deterred  at  least  one  man 
from  going  to  the  sale  who  desired  to  pur- 
chase some  of  tbe  property  that  was  offered 
at  tbe  sale.  Considerable  testimony  was  of- 
fered tending  to  show  tbat  the  property,  wltb 
tbe  exception  of  one  or  two  items,  brought 
much  less  Uian  Its  value.  Of  course  proper- 
^  does  not  always  sell  for  its  value  at  an 
auction  sale,  but  the  testimony  Is  that  there 
was  an  exceptional  slump  at  this  sale,  and 
that  borses,  cows,  bogs,  bay,  feed,  and  Imple- 
ments worth  about  $1,400  was  sold  for  (800. 
It  Is  contended  that  there  was  evidence  tend- 
ing to  show  a  depredation  of  $600.  and  there 
appears  to  be  enough  to  Justify  the  award  of 
9145  made  by  tbe  Jury.  The  bond  upon 
which  tbe  action  was  brought  stipulated  tbat 
appellee  should  be  paid  "all  damages  which 
he  may  sustain  by  reason  of  said  attachment 
If  it  be  wrongfully  obtained."  Tbat  attach- 
ment was  wrongfully  obtained,  and  If  the  de- 
preciation was  the  Immediate  result  of 
the  wrongful  attachment,  the  appellee  was 
entitled  to  recover  It.  Here  there  was  no 
loss  of  property,  nor  any  special  Injury  to 
tbe  property  Itself,  but  the  contention  Is  that 
the  unlawful  attachment  not  only  Interfer- 
ed with  the  sale,  but  threw  doubt  and  dis- 
credit on  It  BO  as  to  cause  depreciation  and 
loss.  It  is  well  settled  that  injury  to  the 
credit,  reputation,  and  business  of  a  defend- 
ant In  attachment  Is  too  remote  and  specu- 
lative to  be  recovered.  Dody  v.  Bank,  82 
Kan.  406,  108  Pac.  804.   Here  it  is  not  an 
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Injury  to  the  credit  ot  the  owner  that  it 
Involved,  but  It  Is  an  Injury  which  affect- 
ed the  property  Itself.  It  Is  not  difficult  to 
understand  that  the  seizure  of  the  property 
by  attachment  might  raise  a  doubt  in  the 
niinds  of  the  purchasers  as  to  the  risk  of 
buying,  and  that  It  would  operate  to  depress 
the  prices  paid.  If  the  property  had  beeu 
held  by  the  sheriff  for  several  days,  Instead 
of  several  minutes,  the  depredation  in  the 
value  of  the  property  during  the  time  It  was 
held  could  hav%  been  recovered,  and  it  would 
seem  that  the  depreciation  resulting  from 
the  seizure  and  holding  of  the  animals  and 
articles  even  for  a  short  time  can  be  regard- 
ed as  the  direct  and  proximate  result  of  the 
wrongful  attachment  It  Is  not  unroisonable 
to  Infer  that  the  property  conld  have  been 
sold  for  Its  value  If  It  had  not  been  attach- 
ed, u  the  testimony  Is  that  under  normal, 
conditions  property  Is  usually  sold*  for  its 
value  at  such  sales  In  that  community.  As 
the  loss  appears  to  have  resulted  directly 
and  proximately  from  the  Illegal  seizure  It 
is.  we  think,  a  proper  element  of  damages. 
Nixon  V.  First  State  Bank  of  Hamlin  C^ex. 
av.  App.)  127  S.  W.  882;  4  Oyc  880.  The 
court  Is  inclined  to  talce  a  liberal  view  of  the 
damages  recoverable  where  property  is 
wrongfully  seized,  and  to  allow  for  any  de- 
predation or  loss  which  Is  susceptible  of 
measurement  and  is  the  immediate  result  of 
a  wrongful  attachment  In  an  attachment 
case  It  was  held  that  a  party  whose  proper- 
ty was  wrongfully  seized  may  recover,  not 
only  the  loss  sustained,  but  also  the  gains 
prevented  by  the  wrongful  act  A  herd  of 
cattle  wrongfully  attached  were  placed  In 
an  Inferior  pasture,  and  were  not  fl^ven  prop- 
er feed  and  care,  with  the  result  that  they 
did  not  make  the  ordinary  gains  in  weight 
and  value,  and  it  was  held  that  the  gains  so 
prevented  were  open  to  measurement  and 
might  be  recovered.  Hoge  v.  Norton,  22  Kan. 
374.  Other  cases  in  whidi  the  same  liberal 
view  was  taken  in  regard  to  tiie  allowances 
ot  damages  are  Sauford  v.  Wllletts,  29  Kaa 
647;  Brown  v.  Hadley,  43  Kan.  267,  23  Pac 
492;  Enlow  v.  Hawkins,  71  Kan.  633,  81 
Pac.  189;  Gas  Co.  v.  Bailey,  77  Kan.  296,  94 
Pac.  258. 

There  were  some  objections  to  rulings 
made  during  the  trial,  but  in  none  of  them 
do  we  find  any  substantial  error. 

The  judgment  of  the  district  court  will  be 
affirmed.   All  the  Justices  concurring, 

(92  Kan.  3SS) 

LITTLB  V.  LIOGSTT.    (No.  18,843.) 
(Supreme  Court  of  Kansas.    May  0,  1914.) 

(SyUabutt  hy  the  Court.) 

BvioENCE  (S  461*)— Pabol— Appucatiob  fob 

Loan. 

The  doctrine  of  the  case  of  Babcock  v.  De- 
ford,  14  Kan.  408,  permitting  an  ambisuous 
and  incomplete  contract  to  be  explained  and 


supplemented  by  parol  evidence,  and  the  doc- 
trine of  Stroupe  v.  Hewitt,  90  Kan.  200,  113 
Pac.  562,  permitting  the  introduction  oC  parol 
evidence  to  show  that  a  contract  was  nut  tti 
take  effect  until  the  ascertainment  of  some 
fact,  applied  to  an  application  for  a  loan  oon- 
taioing  a  potation  with  respect  to  the  comnds- 
sion  for  seGuring  the  loan,  in  a  suit  for  tlie  com- 
mission. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  2129-2133;  Dec.  Dig.  S  ML*] 

Appeal  from  District  Court,  Sedgwick 
County. 

Action  by  William  C.  Little  against  J.  S. 
Liggett  From  judgment  for  defendant 
plaintiff  appeals.  Altlrmed. 

Adams  &  Adams,  Kos  Harris,  and  V.  Har* 
ris,  all  of  Wichita,  for  appellant  Dale  & 
Amidon,  Jean  *Madalene,  and  B.  F.  H^ler, 
all  of  Wichita,  for  appellee. 

BURCH,  J.  The  action  in  the  district 
court  was  one  to  recover  a  commission  ftir 
obtaining  a  loan  which  the  proposed  l>orrow- 
er  declined  to  accept 

Little  was  president  of  the  Wichita  Loan 
&  Trust  Company.  Liggett  owned  vacant 
lots  in  Wichita  upon  which  he  desired  to 
erect  a  three-story  firepjroof  business  build- 
ing, to  be  constructed  and  equipped  according 
to  modem  design  and  method.  Preliminary 
estimates  Indicated  that  a  building  such  as 
he  had  in  mind  could  be  erected  for  $55,000. 
His  resources  were  such  that  if  the  building 
cost  more,  he  could  not  undertake  Its  con- 
struction, and  at  those  figures  he  would  need 
a  loan  of  $40,000.  The  situation  was  discuss- 
ed with  Little,  who  took  an  application  to 
his  company  for  the  loan.  It  was  orally 
agreed,  however,  that,  if  the  cost  of  the  build- 
ing, when  deflnitely  ascertained,  should  ex- 
ceed the  preliminary  estimate,  no  loan  shoolQ 
be  made,  and,  If  none  were  made,  no  com- 
mission should  be  paid.  At  that  time  formal 
plans  and  spedflcations  bad  not  been  pillar- 
ed. When  this  was  done  and  bids  for  the 
construction  of  the  building  were  soUdted, 
the  bids  ranged  from  $65,000  to  $79,000.  In 
the  meantime  the  loan  and  trust  company 
presented  the  application  to  a  New  Hamp- 
shire banking  company^  which  agreed  to 
make  the  loan.  Liggett  declined  to  take  the 
loan,  and  Little,  as  assignor  of  the  loan  and 
trust  company,  sued  for  a  commission.  He 
was  defeated  by  proof  of  the  oral  agreement 
and  appeals. 

The  application  for  the  loan  was  made  on 
a  blank  form  provided  by  the  loan  and  trust 
company.  Under  the  caption,  "Application 
for  City  Loon,"  appeared  the  following: 
"I,  the  undersigned,  John  S.  Liggett  of  Wi- 
chita (post  office),  county  of  Sedgwick,  state 
of  Kans.  do  hereby  appoint  W.  L.  &  T.  Co. 
niy  agent  to  procure  a  loan  for  me  of  fortr 
thousand  dollars,  for  term  of  five  .years,  at 
per  cent  per  annum,  $1,000  com.  150.00 
cash,  300.00  one  year,  5.'>0.00  two  years.  In- 
terest to  be  paid  semi-annually,  principal  and 
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interest  payable  at  sucb  place  as  tbe  leader 
may  direct,  and  secured  by  first  mortgage  of 
approved  form  on  real  estate  bereinafter  de- 
Hcribed.**  Following  this  matter  appeared 
the  usual  series  o^  questions  and  auswers 
ooverlug  many  subjects  supposedly  pertinent 
to  applications  for  loans  on  city  property. 
The  printed  form  of  application  which  was 
used  couteiuplated  an  agreement  to  accept 
the  loan  applied  for  and  an  agreement  to 
pay  for  services  in  procuring  it,  in  case  It 
should  not  be  accepted;  but,  because  the 
proper  blanks  were  not  filled,  those  engage- 
ments were  eliminated. 

The  plaintiff  argues  that  the  written  ap- 
plication constituted  a  contract  which  so 
clearly  and  definitely  expressed  all  the  re- 
sults of  the  negotiations  of  the  parties  that 
It  could  not  be  explained  or  supplemented  by 
parol  evidence. 

The  court  interprets  the  instrument  as  an 
application  to  be  presented  to  investors  as 
the  basis  for  negotiating  a  ioan.  It  is  un- 
certain and  ambiguous.  Thus  the  provision, 
"1000  com.  150.00  cash,  300.00  one  year,  550.00 
two  years,"  might  well  relate  to  the  terms  of 
the  loan,  in  the  midst  of  which  it  Is  found, 
and  not  to  tlie  terms  of  the  agency.  The  tn- 
stniment  is  also  incomplete.  There  is  no  ex- 
press promise  to  accept  a  loan  if  one  were 
obtained  or  to  pay  for  services  in  obtaining  a 
loan,  although  the  paper  contained  matter 
drawing  the  attention  of  the  parties  tb  those 
sDbJects.  Willie  the  law  might  attach  such 
obligations  to  the  application,  the  Instrument 
Itself  does  not  declare  them.  The  result  is 
that  extrinsic  evidence  was  proper  to  show 
with  certainty  the  full  and  true  intention  of 
the  parties.  The  parol  evidence  produced  did 
not  contradict  anything  that  was  written. 
Authority  to  negotiate  a  loan,  the  amount  of 
commission,  and  the  terms  of  payment  were 
not  disputed,  bnt  they  were  supplemented  by 
conditions  which  were  agreed  to  eontempo- 
raneonsty  with  the  things  set  down  in  the 
application,  and  which  were  not  proper  to  be 
iDserted  in  the  application,  considering  the 
use  to  be  made  of  It. 

Thus  tar  the  application  has  been  regarded 
as  taking  effect  at  the  time  It  was  signed, 
and  the  opinion  of  the  court,  delivered  by 
Mr.  Justice  Brewer,  In  tbe  early  case  of  Bab- 
Gocfc  V.  Deford.  14  Kan.  408,  is  decisive  of  the 
controversy.  The  doctrine  of  this  case  has 
been  approved  and  applied  in  many  subse- 
qnent  ded^ons.  The  distinction  between 
such  cases  and  cases  like  Thlsler  r,  Mackey, 
6S  Kan.  464,  70  Pac  334,  In  which  tbe  de- 
fense was  that  the  express  and  unconditional 
promise  to  pay  contained  in  a  promissory 
note  was  conditional,  is  obvious.  Tbe  evi- 
dence and  special  findings  of  tbe  Jury  are 
open  to  another  interpretation,  however, 
equally  conclusive  against  tbe  plaintiff. 

The  defendant  testified  In  substance  that, 
when  the  subject  of  a  loan  was  discussed 
witi]  the  plaintiff,  he  had  nothing  hut  a  pre- 


liminary estimate  of  the  cost  of  the  contem- 
plated building;  that  this  estimate  was  not 
made  by  an  architect  but  was  simply  a  lump 
guess  and  was  unsatisfactory;  that  he  In- 
tended to  have  building  plans  made;  that  he 
could  then  tell  whether  or  not  he  could  buUd 
for  so  much  money  as  he  could  afford;  that 
he  did  not  care  to  go  to  any  expense,  so  far 
as  a  loan  was  concerned,  until  he  could  see 
whether  he  was  going  to  build ;  that  all  this 
was  talked  over  with  the  plaintiff ;  and  that, 
yielding  to  the  solicitation  of  the  plaintiff,  he 
signed  tbe  application  on  that  basis.  From 
tills  testimony  tbe  Jury  made  the  following 
findings: 

"Was  the  application  for  the  $40,000  loan 
conditioned  that  the  same  would  build  tbe 
contemplated  building  on  tbe  lots  la  ques- 
tion?   Ans.  Yes. 

"Did  the  defendant  employ  the  Wichita 
Loan  &  Trust  Company  to  procure  the  loan 
for  him  of  $40,000.00  at  6%  per  cent  Interest 
on  the  real  estate  owned  by  defendant?  Ans. 
¥es,  pro^'lded  that  building  could  be  con- 
structed for  $55,000. 

"Did  the  defendant  agree  to  pay  the  Wi- 
chita Loan  &  Trust  Company  $1,000  commis- 
sion for  procuring  a  loan  for  him  of  $40,000, 
bearing  6^  per  cent  Interest  at  6  years? 
Ans.  Yes,  provided  bnlidlng  contemplated 
was  constructed." 

Since  the  application  and  the  agency  which 
It  created  were  conditioned  upon  tbe  definite 
ascertainment  of  the  cost  of  the  building, 
the  decision  in  the  case  of  Stroupe  v.  Hewitt, 
90  Kan.  200, 133  Pac.  C62,  applies. 

"A  contract  cannot  be  varied  until  there  It 
a  contract,  and  there  is  none  until  It  takes 
effect  Evidence  that  a  writing  purporting 
to  be  an  agreement  Is  not  to  take  elTect  until 
the  happening  of  some  event  or  tbe  ascertain- 
ment of  some  fact  may  be  received,  not  to 
contradict  the  writing,  b^t  to  show  when  it 
took  effect,  or  that  It  never  took  effect"  90 
Kan.  203.  133  Pac.  563. 

This  ends  the  case.  The  controlling  foots 
were  those  found  specially  by  tbe  Jury,  and 
the  finilings  are  unaffected  by  any  of  the  as- 
signments of  error  other  than  that  the  parol 
evidence  on  which  they  were  based  was  not 
admissible. 

The  Judgment  of  the  district  court  Is  af- 
firmed.  All  tbe  Justices  concnr. 


(92  Kan.  441) 
STATE  V.  JOHNSON.    (No.  10,198.) 
(Supreme  Court  of  Kansas.    May  0,  1014.) 

(SyJiahus  by  the  Court.) 

1.  Homicide  (fi  139*)— Information—Suffi- 
oienct. 

An  information  which,  instead  of  following 
some  approved  form,  charired  that  the  defend- 
ant feloniously,  willfully,  deliberately,  premed- 
itatedly,  and  with  malice  aforcthouuht  made  an 
assault  upon  the  dereased  with  intent  felonious- 
ly, willfully,  deliberately,  premeditatedly,  and 
with  malice  aforethought  to  kill  and  nianler 
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htm,  and  did  then  and  there  with  a  loaded  pirn 
felonfously,  willfully,  premeditatedly,  and  with 
malice  aJoretbougbt  shoot  and  inUict  oq  liim  a 
mortal  wound  m  which  be  instantly  died,  is 
held  to  contain  all  the  essential  elements  of 
murder  in  the  first  degree,  including  delihera- 
tion. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
C«»t.  Dig.  86  232-235;  Dec.  Dig.  8  139.*] 

2.  Cbimiwal  Law  (8  823*)— iNSTBUcnoHS— 
Ebsob  Cubed  bt  Other  Instkuctiosb. 

The  sole  defense  was  insanity,  and  the  de- 
fendant introduced  the  evidence  of  a  larse  num- 
ber of  witnesses  on  that  subject.  After  cor- 
rectly chafing  aa  to  the  burden  and  degree  of 
proof,  the  presnmptions  of  innocence,  sanity, 
and  the  natural  conBequences  of  one's  acts,  the 
court  instructed:  "It  devolves  upon  tbe  defend- 
ant, therefore,  in  the  first  instance,  to  raise 
tbe  qoestion.  But  a  defendant  in  a  crimiual 
case  IB  not  required  to  prove  his  insanity  by  a 

Sreponderance  of  the  evidence  in  order  to  avail 
imself  of  that  defense,  but  merely  to  create  a 
reasonable  doubt  on  this  point,  whereupon  the 
burden  of  proving  his  sanity  falls  upon  the 
Btate.  And  If  upon  the  whole  of  the  evidence 
Introduced  on  the  trial,  tojtether  with  all  the  le- 
^  presumptions  applicable  to  the  case  under 
the  evidence,  there  snould  be  a  reasonable  doubt 
as  to  whether  the  defendant  was  at  the  time 
of  the  shooting  sane  or  insane,  with  respect  to 
tbe  particular  act  charged  against  him,  he  must 
be  acquitted."  Held,  that  in  Tiew  of  the  cor- 
rectneas  of  other  instructions  and  tbe  fact  that 
the  defendant  bad  Introduced  much  evidence 
touching  his  claimed  insanity  no  substantial 
prejudice  nBuIted  from  the  uie  of  tbe  language 
quoted.  «  ,  .  , 

lEd.  Note.— For  other  cases,  see  Criminal 
I^w.  Cent.  Dig.  88  1992-1995,  3158;  Dec.  Dig. 
8  823.*] 

3.  CBTMiNAt,  Law  (8  822*)— iNBTBUCnONS— 

Effect  of  Chabge  ab  a  Wholb. 

The  following  waa  also  given:  "The  jury 
should  then  first  consider  this  question  of  in- 
sanity, this  defense  of  insanity,  and  If  you 
should  say  that  It  should  prevail  under  these 
instructions,  that  Is  to  say,  if  you  believe  from 
the  evidence  that  at  the  time  of  shooting,  the 
defendant  (was)  laboring  under  such  defect  of 
reason  from  disease  of  mind  as  not  to  know 
the  nature  and  quality  of  the  act  he  was  doing, 
or,  if  he  did  not  know  It,  that  he  did  not  know 
what  he  was  doing' was  wrong,  you  should  ac- 
quit him;  but  if  you  should  believe  that,  under 
tbe  instruction  I  have  giveD  you,  he  should  he 
held  responsible,  you  should  then  turn  and  de- 
termine more  exactly  the  nature  of  the  act  it- 
self," etc.  Held  that,  in  view  of  the  entire 
charge,  this  portion  was  not  so  misleading  as  to 
cause  the  jury  to  lose  sight  of  the  rule  that  it 
was  only  necessary,  in  order  for  an  acquittal, 
that  they  should  have  a  reasonable  doubt  as  to 
the  sanity  of  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  BS  1990,  1991,  1994,  1996. 
8158;  Dec.  Dig.  %  822.*] 

Smith  and  West,  JJ.,  dissenting. 

Appeal  from  District  Court,  Saline  County. 

Swan  Johnson  was  convicted  of  niui-der  in 
the  first  degree,  and  appeals.  Affirmed. 

Burch  &  Lltowlch,  of  Sallna,  for  appellant 
Jno.  S.  Dawson,  At^.  Gen.,  and  Leonard  W. 
Hamner  and  R.  A.  Lovltt,  both  at  Sallna,  for 
tbe  State. 

WEST,  J.  The  defendant  web  convicted  of 
murder  In  tbe  first  degree.  This  appeal  pre- 
sents two  questions.  It  la  contended  that  the 


Information  was  bad  for  the  reason  that  the 
killing  was  not  all^^  to  have  been  done 
deliberately,  and  that  the  court  erred  in  In- 
structing the  jury  regarding  the  sole  defense 
interposed— that  of  insanity. 

[1]  The  information  charged  that  the  as- 
sault was  made  feloniously,  wUIfnBy,  deliber- 
ately, premeditatedly,  and  with  malice  afore- 
thought to  klU  and  murder,  and  that  the 
shooting  was  done  feloniously,  willfully,  pre- 
meditatedly. and  with  malice  afurethonght, 
giving  a  mortal  wound,  and  that  the  defend* 
ant  "in  the  manner  aforesaid  unlawfully,  fe- 
loniously, willfully,  premeditatedly,  and  with 
malice  aforethought  did  kill  and  murder."  It 
is  urged  that  the  statutory  and  settled  in- 
gredient of  deliberation  is  absent  from  that 
portion  of  the  charge  applying  to  the  actual 
killing  and  that  this  omission  ia  f&taL 

The  common-law  crime  of  murder  ia  by  our 
statute  divided  Into  murder  in  tbe  first  and 
murder  In  the  second  d^ree;  the  former 
being  "every  murder  which  shall  be  commit- 
ted by  means  of  poison  or  by  lying  in  wait, 
or  by  any  kind  of  willful,  deliberate  and  pre- 
meditated killing.  •  •  "DeUberately" 
has  been  held  to  mean  that  the  manner  of  the 
homicide  was  determined  upon  after  exami- 
nation and  reflection;  that  the  consequences, 
chances,  and  means  were  weighed  carefully, 
considered,  and  estimated.  "Premeditatedly" 
has  been  defined  as  meaning  planned,  con- 
trived, or  schemed  beforehand.  Craft  v. 
State,  3  Kan.  450,  480,  481;  State  v.  McGaf- 
fln,  36  Kan.  315,  319,  13  Pac.  560;  State  v. 
Yarborough.  39  Kan.  581,  587,  IS  Pac.  474. 
While  In  some  other  states  the  two  words 
have  been  deemed  and  held  to  be  synonymous. 
It  has  long  been  determined  here  that  "pre- 
meditatedly" has  reference,  as  the  literal 
meaning  of  the  word  Implies,  to  hating 
thought  over  the  matter  beforehand,  and  "de- 
liberately" pertains  more  to  the  manner  of 
committing  the  act,  or  to  tbe  fact  that  its 
commission  was  determined  upon  in  cold 
blood.  It  might  he  possible  for  one  having 
thought  over  the  matter  and  concluded  to 
kill  another  to  come  upon  him  suddenly  and 
commit  the  homicide  In  tbe  heat  of  passion  so 
that  It  could  be  said  to  have  been  committed 
premeditatedly,  but  not  deliberately,  in 
Smith  V.  State,  1  Kan.  365,  It  was  held  that 
the  indictment  must  charge  that  the  killing 
was  done  deliberately  and  premeditatedly.  It 
was  said  in  the  Craft  Case:  "It  Is  not  only 
nocessarj'  that  the  accused  shall  plan,  con- 
trive, and  scheme,  as  to  the  means  and  man- 
ner of  tbe  commission  of  the  deed,  but  that 
he  shall  consider  different  means  of  accom- 
plishing the  act  He  must  "weigh'  the  modes 
of  consummation  which  his  premeditation 
suggests,  and  determine  which  Is  the  most 
feasible."  3  Kan.  page  483.  The  Infomia- 
tion,  which  contains  one  colon  but  not  a  peri- 
od or  semicolon,  charges  In  one  sentence  that 
the  defendant  gave  to  the  deceased  a  mortal 


•Vor  othw  coMs  m  ume  tople  and  MCtion  NUMBER  in  Deo.  Dig.  *  Am.  Dig-  K«r-Ho.  SerUe  ft  Rep'r  IndUM 


Digitized  by 


Google 


Kan.) 


STATE  T. 


JOHNSON 


841 


wound  of  which  he  Instantly  died;  that  he 
did  this  unlawfully,  feloniously,  willfully, 
premedltatedly,  and  with  malice  aforethought 
by  shooting  him  unlawfully,  feloniously,  will- 
fully, premedltatedly,  and  with  malice  afore- 
thought with  a  gun  with  which  he  had  as- 
saulted him  feloniously,  willfully,  deliberate- 
ly, premedltatedly,  and  with  malice  afore- 
thought with  latent  to  kill  him  feloniously, 
deliberately,  premedltatedly,  and  with  malice 
aforethou^t  Taking  the  story  of  the  trage- 
dy as  divided  and  detailed  by  the  informa- 
tion, It  Is  to  be  observed  that  one  occurrence, 
one  weapon,  one  homicide,  one  Intent,  and 
one  state  of  mind  appear.  Having  with  a 
deadly  weapon  assaulted  the  deceased  with 
premeditation  and  deliberation  Intending  pre- 
medltatedly and  deliberately  to  Idll  him,  and 
proceeding  at  once  to  inflict  the  mortal 
wound,  It  Is  practically  Impossible  to  escape 
the  conclusion  that  the  premeditation  and  de- 
liberation characterized  the  entire  transac- 
tion. In  State  v.  Brown,  21  Kan.  43,  page  48, 
the  Indictment  charged,  a  deliberate  and  pre- 
meditated assault  by  shooting,  thereby  inflict- 
ing a  mortal  wound,  but  did  not  anywhere 
allege  that  the  Assault  or  killing  was  done 
with  a  deliberate  and  premeditated  purpose 
of  killing,  and  it  was  held  bad.  It  appears 
tliat  premeditation  and  deliberation  were 
both  absent  from  the  chaise  except  as  apply- 
ing to  the  assault  It  was  said:  "The  flrst 
part  of  the  Indictment  chaises,  substantially, 
that  the  defendant  deliberately  and  premedl- 
tatedly commuted,  an  assault  and  battery 
upon  Bledsoe  by  shooting  him  with  a  pistol 
loaded  with  goniwwder  and  balls ;  but  it  does 
not  charge  that  the  defendant  at  the  time 
had  any  deUberate  at  premeditated  Intention, 
nor  indeed  any  Intoitlon,  of  killing  Bledsoe. 
It  substantially  diai^  that  be  deliberated 
upon  and  {wemeditated  the  sbootlng,  the  aa- 
eanlt  and  battery,  but  It  does  not  idiarge  that 
be  deliberated  upon  or  premeditated  the  kill- 
ins.**  In  State  v.  Stackhouse,  24  Kan.  445, 
tbe  Indictment  charged  a  deliberate  and  pre- 
meditated Intent  to  kill  and  murder;  tliat 
wifli  this  intent  the  defendant  made  a  deUb* 
erate  and  premeditated  assault  with  a  gnu, 
thereby  giving  to  the  deceased  a  mortal 
wound  of  which  he  died,  and  this  waa  upheld 
as  containing  all  tbe  elements  of  the  crime— 
'tlie  assault,  the  killing,  the  intent  to  gill, 
and  the  deliberate  and  premeditated  intent*' 
Tbe  fun  form  of  tbe  indictmoit  does  not  ap- 
pear, but  the  matter  was  not  considered  at 
much  length;  tbe  dedslon  being  devoted 
mainly  to  other  matters.  In  the  McOaflbi 
Case,  36  Kan.  815,  page  319, 13  Pac.  000,  page 
562,  it  was  objected  that  the  information  did 
not  expresdy  allege  malice  aforethought  or 
Intent  to  IdU,  but  tbe  short  form  was  held 
sufficient  which  charged  that  the  defendant 
did  then  and  there,  unlawfully,  feloniously, 
willfully,  deliberately,  and  premedltatedly 
kill  and  murder  one  Harrison  Sherman  by 
■booting  him  wltb  a  loaded  teTolTer,  and  It 


was  said:  "The  terms  employed  by  tbe  coun- 
ty attorney  In  charging  the  oflTense  are  the 
full  equivalent  of  a  statement  that  the  killing 
was  done  intentionally  and  with  maUce 
aforethought,  and  therefore  the  omission  of 
those  identical  terms  from  the  charge  does 
not  render  It  subject  to  the  objection  that 
has  been  urged."  The  court  cited  State  v. 
Bridges,  29  Kan.  138.  There  the  information 
charged  that  the  defendant  wltb  a  deadly 
weapon  did  feloniously,  willfully,  Intentional- 
ly, deliberately,  premedltatedly,  and  with 
felonious  Intent  and  with  malice  aforethought 
kill  and  murder  the  deceased  by  inflicting  a 
mortal  wound  with  the  aforesaid  deadly 
weapon.  This  was  held  sufficient 

By  following  the  language  of  the  statute 
and  one  of  the  Informations  which  have  been 
approved  in  some  of  the  former  decisions,  all 
question  and  danger  of  error  could  have  been 
avoided;  but  a  careful  consideration  and 
dose  examination  of  the  charge  on  which  the 
defendant  was  tried  leads  ti>  the  conclusion 
that  It  contained  all  the  essential  elements  of 
tbe  otTense. 

[2]  The  more  serious  matter  relates  to  the 
Instructions  touching  the  defense  of  Insanity. 
Without  going  Into  detail  or  citing  decisions 
separately  upou  each  point,  It  may  be  said 
that  the  law  has  long  been  thoroughly  settled 
in  this  state  that  to  convict  one  of  murder 
whose  sanity  has  to  the  progress  of  the  trial 
been  brought  in  question  either  by  affirmative 
evidence  on  his  part,  or  as  a  result  of  the 
state's  evid«ice,^  the  Jury  mnst  believe  b^ond 
a  reaaonable  doubt  both  bis  guilt  and  bis  sani- 
ty. In  other  words,  it  tbe  evidence  at  the  close 
of  the  trial  leaves  In  the  minds  of  tbe  Jury  a 
reasonable  doubt  as  to  the  defendant's  sani- 
ty, be  most  be  acquitted.  Tbe  presnmpUon 
o^  sanlt7,  like  the  presnmptixm  of  innocence, 
remains  nntU  something  in  tbe  evidence  rais- 
es a  doubt  concerning  It  It  is  never  true  at 
any  time  or  at  any  stage  of  tbe  trial  that,  in 
order  to  acquit,  the  jury  shall  believe  liiat 
the  defendant  waa  Insane ;  nor  is  it  true  that 
at  any  point  In  the  trial  it  devolves  upon  tbe 
defendant  to  produce  evidence  to  create  a 
doubt  as  to  his  own  sanity.  The  Instmctions 
must  all  be  considered  together  and  not  iso- 
lated portions  alone.  It  goes  without  Mylng 
that,  in  a  trial  upon  a  cbai^  of  murder  in 
the  flrst  degree  no  chances  should  be  taken 
with  the  instruction,  and  th^  sbonld  be  care- 
fully drawn  so  as  to  state  clearly  tbe  princi- 
ples of  law  applicable.  With  these  premises 
and  bearing  In  mind  that  the  only  djefense 
made  or  attempted  was  that  of  insanity,  tbe 
charge  will  be  considered.  The  defendant 
requested  an  instruction  which  correctly  stat- 
ed the  rule  as  approved  In  State  v.  Arnold, 
79  Kan.  533,  534,  100  Paa  64,  which  was  re- 
fused. The  Jury  were  correctly  Instructed 
as  to  the  presumption  of  Innocence  and  in 
addition  they  were  told  that:  "The  defend- 
ant in  a  criminal  case  Is  never  required  to 
establish  his  innocence  for  the  auffidrat  tea- 
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son  that  the  law  presumes  blm  iDuocent,  and 
he  has  a  right  to  rely  upon  thia  presumption 
In  bis  favor,  and  before  a  conviction  can  be 
bad  the  state  must  produce  the  evidence  to 
establish  bis  guilt,  and  this  evidence  must  be 
sufficient  to  satisfy  the  minds  of  the  jurors 
as  reasonable  men  of  the  truth  of  the  charge 
to  the  exclusion  of  all  reasonable  doubt  No 
mere  preponderance  of  the  evidence  nor  any 
weight  of  preponderating  evidence  is  suffi- 
cient to  establish  the  guilt  of  the  accused  un- 
less It  generates  a  full  belief  that  the  defend- 
ant has  committed  the  crime  chained  Id  tbe 
Information,  to  the  exclusion  of  all  reasonable 
doubt"  Indeed,  following  this  paragraph, 
they  were  told  for  the  fifth  time  that  the  de- 
fendant's guilt  must  be  established  beyond 
a  reasonable  doubt — to  the  satisfaction  of 
each  Juror.  They  were  told  that  one  is  pre- 
sumed to  Intend  the  natural  and  probable 
consequences  of  his  acts,  and  that  every  per- 
son la  presumed  to  be  sane  until  the  contrary 
appears.  Then  followed  this  language:  "It 
derolves  upon  the  defendant,  tberefore,  In 
the  flret  Instance,  to  raise  the  question.  But 
a  defendant  in  a  criminal  case  Is  not  required 
to  prove  bis  insanity  by  a  preponderance  of 
the  evidence  In  order  to  avail  himself  of  that 
defense,  bnt  merely  to  create  a  reasonable 
doubt  on  this  point,  whereupon  the  burden  of 
proving  his  sanity  falls  opon  the  state.  And 
if  upon  the  whole  of  the  evidence  introduced 
on  the  trial,  together  with  all  the  legal  pre- 
sumptions applicable  to  the  case  nnder  the 
evidence,  there  should  be  a  reasonable  doabt 
as  to  whether  the  defendant  was  at  the  time 
of  the  shooting  sane  or  Insane,  with  respect 
to  the  particular  act  charged  against  him, 
be  must  be  acquitted."  The  words  "together 
with  all  the  legal  presumptloDS  applicable  to 
the  case  under  tbe  evidence"  are  criticised 
as  without  signiflcance  and  confusing,  but 
they  can  hardly  be  given  any  other  meaning 
than  the  presumptions  already  stated  bi  the 
charge  to  which  we  bare  called  attention. 
The  words  are  taken  literally  from  State  v. 
Crawford,  11  Kan.  32,  Syl.  1,  and  quoted 
with  approval  In  State  v.  Child,  40  Kan.  482, 
485,  20  Pac.  275,  and.  while  better  calculate 
to  express  a  rule  of  law  than  to  ftame  Into  an 
instruction,  still  we  do  not  see  any  possibility 
that  the  jury  could  have  been  misled  by  their 
use  here,  and  in  State  v.  Nixon,  32  Kan.  205, 
4  Pac.  159,  a  charge  containing  them  was  up- 
held. Complnint  is  also  made  of  the  state- 
ment that  "it  devolves  upon  the  defendant 
therefore,  in  the  first  instance,  to  raise  the 
question."  In  the  Nixon  Case  this  language 
was  used  and  assigned  as  error,  but  it  was 
said  (32  Kan.  page  213,  4  Pac.  page  165)  that 
as  the  defendant  had  In  fact  raised  the  ques- 
tion, It  became  irainaterial  that  the  court 
told  the  jury  that  it  devolved  upon  him  so 
to  do,  and  to  Introduce  "testimony  fairly 
tending  to  prove  the  same,"  because  such  was 
In  fact  done,  and  no  evidence  was  Introduced 
by  the  prosecution  tending  to  prove  the  in- 


[  sanity,  and  the  charge  in  these  respects, 
while  criticised,  was  not  deemed  materially 
prejudicial.  Here  the  jury  were  told  that 
the  defendant  was  "not  required  to  prove  his 
Insanity  by  a  preponderance  of  the  evidence 
in  order  to  avail  himself  of  that  defense,  but 
merely  to  create  a  reasonable  doubt  on  this 
point  whereupon  the  burden  of  proving  his 
sanity  falls  upon  the  state."  It  is  forcibly 
asserted  that  it  did  not  devolve  upon  the  de- 
fendant to  create  a  reasonable  doubt  on  this 
point  of  his  insanity  and  that  it  was  mate- 
rial error  thus  to  cbai^. 

[3]  It  is  likewise  strenuously  contended 
that  it  was  fatally  erroneous  to  charge  In 
the  twenty-seventh  Instruction  that  if  the 
jury  "should  believe  from  the  evidence  that, 
at  the  time  of  tbe  shooting,  the  defendant 
(was)  laboring  under  such  d^ect  of  reason," 
etc.,  they  should  acquit;  "but  If  yoa  should 
believe  that  under  tbe  iustmctlons  I  have 
given  you,  be  should  be  held  responsible,  yoa 
should  turn  and  determine  more  exactly  the 
nature  of  the  act  itself"  etc  These  es^res- 
Bions,  together  with  the  ones  last  before  re- 
ferred to,  are  submitted  as  evidence  tbat  tbe 
true  rule  touching  the  obligations  to  prove, 
and  the  burden  of  the  proof  was  lost  ^ght 
of  or  reversed  and  tbe  jury  given  to  under- 
stand that  in  order  to  be  acquitted  tbe  de- 
fendant must  raise  the  qnestlon  of  hla  In- 
sanity, must  introduce  testimony  fairly  tend- 
ing to  prove  tlie  same,  and  that  the  Jurors 
must  believe  that  such  proof  had  been,  ad- 
duced. The  majority  of  the  court,  however, 
while  regarding  the  portions  of  the  charge 
under  consideration  taken  by  themselves  as 
not  tree  from  grounds  for  criticism,  are  of 
the  opinion  that  the  whole  charge  considered 
together  sufficiently  Informed  the  Jnxy  that 
the  burden  was  upcm  the  state  to  prove  tbe 
guilt  and  sanity  of  the  defendant  beyond  a 
reasonable  doubt,  and.  that,  heeding  every 
part  as  they  are  presumed  to  have  done,  they 
could  not  have  been  misled.  From  undlspat- 
ed  statements  in  the  briefia  and  upon  tbe 
argument  the  manner  of  the  killing  and  the 
conduct  of  the  defendant  as  originally  shown 
by  tbe  state,  as  well  as  the  evidence  touching 
insanity  offered  by  the  defendant,  were  such 
as  to  call  attention  to  the  sole  defeiise,  and 
a  verdict  of  guilty  could  not  have  been  reach- 
ed witbont  either  finding  tbe  proof  by  the 
state  sufficient  beyond  a  reasonable  doubt  or 
by  ignoring  repeated  admonitions  of  the 
court  embraced  In  its  instructions,  which  the 
jury  cannot  be  presumed  to  have  done  and 
which  the  record  does  not  show  that  they 
did.  The  fact  that  the  defendant  introduced 
the  testimony  of  14  witnesses  to  establish 
the  defense  of  insanity  leaves  it  clear  that 
the  expressions  relative  to  his  raising  the 
question  and  introducing  testimony  tending 
to  support  the  same  could  not  have  confused 
the  jury,  and,  in  view  of  repeated  admoni- 
tions that  they  must  find  guilt  beyond  a  rea- 
sonable doubt,  the  other  phrases  complained 
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of  are  Dot  deemed  to  bave  left  tbe  triers  In 
any  doubt  as  to  tbe  rules  governing  tbelr  de- 
liberations. 

A  certain  ruling  and  Instruction  touching 
a  hypothetical  question  are  complained  of, 
but  we  do  not  find  that  the  defendant  waa 
prejudiced  by  either. 

The  judgment  Is  affirmed. 

JOHNSTON,  0.  and  BURCH,  MASON, 
POBTEB,  and  BENSON,  J  J.,  concurring. 

WBST,  J.  (dissenting).  When  the  charge 
was  all  read,  the  Jury  found  themselves  prop- 
erly Instructed  as  to  presumptions,  the  bur^ 
den  of  proof,  and  the  question  of  sanity. 
But  they  also  found  themselves  improperly 
told  that  in  order  for  an  acquittal  It  devolved 
upon  the  defendant,  not  "to  prove  bis  Insani- 
ty by  a  preponderance  of  the  evidence,"  "but 
to  create  a  reasonable  doubt  on  this  point," 
whereupon  tbe  burden  of  proving  bis  sanity 
(wlilch  never  shifts)  would  fall  upon  the 
state.  They  were  directed  to  consider  this 
question,  this  defense  of  insanl^,  and  were 
improperly  instructed  that  if  they  should 
"believe  from  the  evidence"  that  be  was  in- 
sane then  they  should  acquit.  But  tf  they 
should  "believe  that,  under  the  instructions 
X  have  given  you,  he  should  be  held  respon- 
sible," then  they  should  proceed  to  consider 
the  other  matters — making  "beUer*  precisely 
tbe  same  whether  applied  to  guilt  or  to  In- 
Docence.  Only  by  Ignoring  or  wresting  these 
expressions  from  their  natural  and  ordinary 
meaning  and  significance  could  the  jury  hare 
failed  to  be  led  astray  by  them.  A  almllar 
situation  arose  In  State  v.  Conway,  56  Kan. 
323,  40  Pac  661.  There  tbe  charge  was  bur^ 
glary  and  larceny.  Tbe  defense  was  an  alibL 
Tbe  court  refused  to  Instruct  that  the  de- 
fendant was  not  required  to  prove  this  be- 
yond a  reasonable  doubt,  but  that  It  was 
sDffldent  If  the  evidence  upon  that  point 
raised  a  reasonable  doubt,  and  charged  that 
evldaice  of  an  alibi  had  been  Introduced, 
and,  *if  this  is  true,  the  defendant  •  *  * 
should  be  acquitted."  This  was  held  fatal, 
and  it  was  said:  "The  burden  of  proof  Is 
upon  the  state,  and  is  not  shifted  because  of 
tbe  attempt  of  the  accused  to  prove  an  alibi ; 
and  if,  by  reason  of  the  evidence  relating  to 
that  question,  the  jury  should  doubt  the  guilt 
of  the  accused,  he  is  entitled  to  an  acquit- 
tal." 55  Ksu.  page  325,  40  Paa  page  662. 
Speaking  of  the  Instruction,  it  was  said; 
*^hi8  instruction,  in  effect,  required  the  Jury 
to  believe  the  proof  of  an  alibi  before  they 
could  acquit  him.  •  •  •  The  evidence 
may  be  such  as  simply  to  raise  a  reasonable 
doubt  of  guilt,  and  in  that  event  the  defend- 
ant may  be  acquitted."  Whether  tbe  Insan- 
ity In  this  case  was  real  or  feigned,  tbe  state 
cannot  afford  to  demand  the  defendant's  pun- 
labment  until  his  conviction  shall  have  been 
accomplished  in  accordance  with  the  settled 


roles  of  criminal  procedure,  which  rules  form 
the  right  and  shield  o^  *Ue  meanest  as  well 
as  the  chlefest  citizen. 

Tbe  judgment  should  be  reversed,  not  for 
technical  reasons,  but  for  failure  to  conserve 
the  defendant's  vital  and  substantial  rlghta 

SMITH,  3^  Joins  In  this  dissent. 


STATE  v.  SCHMIDT. 


(92  Kan.  467} 
(No.  19,247.)  t 


(Supreme  (3ourt  of  Kansas.   May  9,  1914.) 

ffilfltebM  by  th9  Court.) 

1.  Intoxicating  Liqvobs  (M  196,  216,  219*) 
—1 k  formation— sufficiem  ct. 

The  act  of  1911  (Laws  1911,  c  165)  mak- 
iof  per^Btent  violation  of  tbe  prohibitory  law 
a  lelooy  being  supplemental  legislation,  the  pro- 
cedure authorized  by  tbe  seueral  intoxiaiting 
liquor  law  governs,  and  an  mfonnation  for  per- 
sistent vfoUtioD  need  not  state  the  kind  of  liq- 
uor sold  or  the  name  of  the  person  to  whom 
•old. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uquors.  Ont.  Dig.  fi|  215.  230-233,  2S7-238; 
Dec  Dig.  H  196,  216,  219.*] 

2.  CaruNAi.  Law  (§  196*)— Fobkeb  Jbop- 
ABDT— What  Constitutes. 

In  criminal  cases  the  ultimate  test  applied 
in  determining  tbe  validly  of  a  plea  of  former 
conviction  or  former  acgaittal  is  Identity  of  of- 
fenses,  end  it  Is  not  necessarily  dedsive  that 
the  two  offenses  may  have  some  material  fact 
in  common. 

[Ed.  Note.— For  other  cases,  see  Criminal 
j^^Cent  Dig.  H  882,  383;   Dec.  Dig.  | 

8.  Cbiuinai.  Law   (|  429*)— Fobueb  Con- 
viction—Sufficiency  OF  Evidence. 

Where  tbe  record  of  a  previous  conviction 
relied  on  to  support  a  charge  of  per^stent  vie- 
lation  discloses  that  the  conviction  waa  for 
violation  of  tbe  prohibitory  liquor  taw,  the  rec- 
ord is  prima  facie  proof  which  warrants  a  find- 
ing of  previous  conviction,  witliout  Introducing 
tiie  complaint  or  information  on  which  it  was 
based. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  C^t  Dig.  tt  1018,  1020;  Dec.  Dig.  | 
429.*] 

Alweal  from  District  Court.  Cowley  County. 
Art  Schmidt  was  convicted  of  violating  the 
prohibitory  law,  and  appeals.  Affirmed. 

S.  A  Smith,  of  Wlufleld,  Ed  J.  Fleming,  of 
Arkansas  City,  and  S.  B.  Amidon,  of  Wichita, 
for  appellant  J.  S.  Dawson,  Atty.  Gen.,  and 
O.  P.  Fuller,  of  Wlnfield,  for  the  8tat& 

BURCH,  J.  The  defendant  was  convicted 
on  the  first,  second,  third,  and  fifth  counts 
of  an  information  diarging  him  with  pei^ 
sistent  violation  of  the  pn^bitory  liquor 
law,  and  appeala 

Tile  first  count  of  tbe  informati<Hi  diarged 
a  sale  of  Intoxicating  liquor  in  July,  1913,  a 
former  conviction  in  the  district  court  on  De- 
cember 30,  1905,  and  former  convictions  be- 
fore L.  H.  Webb,  a  Justice  of  the  peace,  on 
July  7,  1904,  December  8, 1904,  and  April  18, 
1905.    Tbe  verdict  and  judgment  rest  <Hi 
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proof  of  a  sale  Id  August,  1912,  and  proof  of 
all  the  former  convictions. 

The  second  count  charged  a  sale  In  July, 
1813,  and  a  former  conviction  in  the  district 
court  on  Decemlier  30,  1905.  The  verdict 
and  Judgment  rest  on  proof  of  a  sale  in  Octo- 
ber, 1912,  and  proof  of  the  former  conviction. 

The  third  count  charged  a  sale  in  July, 
1913,  and  a  former  conviction  in  the  district 
court  on  December  30,  1905.  The  verdict 
and  Judgment  rest  on  proof  of  a  sale  in  July, 
1913,  and  proof  of  the  former  conviction. 

The  fifth  count  charged  the  keeping  of  a 
nuisance  in  1913,  and  a  former  conviction  in 
the  district  court  on  December  30, 1905.  The 
verdict  and  Judgment  rest  on  proof  relating 
in  time  to  July.  1913,  and  proof  of  the  for- 
mer conviction. 

The  law  under  which  the  defendant  was 
convicted  took  effect  on  May  22,  1911,  and 
the  information  was  filed  in  October,  1913. 
A  motion  to  quash  the  Information  was  Sled, 
on  the  ground  that  the  kind  or  kinds  of  liq- 
uor sold  and  the  name  or  names  of  the  per- 
sons to  whom  the  sales  were  made  should 
hare  been  stated.   The  motion  was  overruled. 

[1]  The  Information  must  be  direct  and 
certain  regardlne  ttie  offense  charged.  The 
general  liquor  law  provides,  however,  that  in 
all  prosecutions  under  It,  whether  by  indict- 
ment or  otherwise,  It  shall  not  be  necessary 
to  state  the  kind  of  Uquor  sold  or  the  name 
of  the  person  to  whom  sold,  and  Uie  persist- 
ent violator  act  expressly  provides  that  It 
shall  be  construed  as  supplemental  to  exist- 
ing legislation.  Laws  1911,  ch.  165,  |  3.  It 
Is  dear  therefore  that  the  L^slature  in- 
tended that  the  procedure  authorized  by  the 
general  law  should  be  followed,  aiul  not  ab- 
rogated. The  preliminary  examination  will 
give  the  defendant  notice  of  the  trausacttons 
fomlidilng  the  basis  for  the  Information,  and 
the  scope  of  the  investigation  at  the  trial 
will  be  limited  accordingly. 

In  November,  1911,  the  defendant  was 
prosecuted  as  a  persistent  violator  of  the  pro- 
liibitory  law,  the  former  conviction  charged 
being  that  of  December  30,  1905.  After  a 
trial,  be  was  acquitted.  This  acquittal  was 
Interposed  as  a  bar  to  further  prosecution 
upon  the  present  information.  The  plea  was 
overruled. 

[2]  The  former  prosecution  related  to  acts 
committed  in  1911,  which,  together  with  the 
conviction  In  1905,  it  was  alleged  constituted 
the  defendant  a  perslatent  violator.  The 
present  prosecution  relates  to  acts  committed 
subsequent  to  the  former  acquittal,  which, 
together  with  the  conviction  in  1905,  it  Is  al- 
leged constitute  the  defendant  a  persistent 
violator.  The  conviction  in  1905  Is  the  only 
element  the  two  informations  have  in  com- 
mon. They  relate  to  separate  crimes.  The 
issues  are  not  Identical.  Neither  offense  in- 
cludes the  other  offense.  In  each  informa- 
tion an  act  which  constitutes  an  Indispensa- 
ble element  of  the  crime  Is  necessary  to  con- 


vtctlon  which  is  different  from  any  act  neces- 
sary to  conviction  under  the  other.  All  the 
evidence  necessary  to  prove  the  first  charge 
would  not  establish  the  second,  and  all  the 
evidence  necessary  to  prove  the  second  charge 
would  not  establish  the  other.  State  v.  Pat- 
terson,  66  Kan.  447.  452,  71  Pac  860.  The 
doctrine  of  res  Judicata  does  not  apply  in 
criminal  cases  to  particular  facts  In  issue,  as, 
for  example,  to  the  conviction  In  1903,  as  It 
frequ^itly  does  in  dvll  cases.  2  Van  Fleet, 
Former  Adjudication,  S  694,  In  criminal 
cases  the  ultimate  test  applied  in  determining 
the  validity  of  a  plea  of  former  conviction  or 
former  acquittal  is  identity  of  offenses,  and  it 
Is  not  decisive  that  the  two  offenses  may  have 
some  material  fact  in  common. 

"The  two  offenses  are  entirely  distinct 
One  is  not  included  in  the  otfaei^is  not  a 
lesser  degree  of  the  other.  The  character  (tf 
the  testimony  must  be  different  In  eaclL 
One  fact— that  is,  'shooting'— may  be  neces- 
sary for  couviction  under  either  diargfc 
But  something  more  is  necessary  in  each 
than  the  mere  fact  of  shooting.  *  •  •  it 
was  said  by  Lord  Denman,  in  Itegina  r.  But- 
ton, 11  Ad.  &  Ellis,  New  Series,  046:  Tbe 
same  act  may  be  part  of  seraral  offenses. 
The  same  blow  may  be  the  subject  of  inquiry 
in  consecutive  charges  of  murder  and  rob- 
bery. The  acquittal  on  the  first  charge  is  no 
bar  to  a  second  inquiry,  where  both  are 
charges  of  felonies;  neither  ought  It  to  be^ 
when  the  one  charge  Is  of  felony,  and  tbe 
other  of  misdemranor.*  **  State  r.  Home- 
man,  16  Kan.  452,  454. 

The  convictions  before  the  Justice  of  the 
peace  referred  to  In  the  first  count  of  the  in- 
formation were  proved  as  alleged.  In  those 
cases  Che  defendant  pleaded  guilty  to  Tlola- 
tlons  of  the  dubroom  section  of  the  prohibito- 
ry law,  and  it  is  s^d  that  the  convictioDS 
were  Invalid,  because  that  section  of  the  law 
was'  repealed  a  statute  passed  in  1901. 
This  court  has  dedded  otherwise.  In  re 
Manning,  80  Kan.  68, 101  Pac.  464. 

[S]  It  is  said,  that  the  proof  of  the  various 
former  convictions  was  Insuflldent,  because 
the  complaints  in  the  Justice  of  the  peace  cas- 
es and  tbe  information  In  the  district  conrt 
case  were  not  produced.  The  docket  entries 
of  the  Justice  of  the  peace  and  the  Journal  of 
the  district  court  disclosed,  not  simply  con- 
victions, but  convictions  for  violations  of  the 
prohibitory  law,  and,  under  section  2  of  the 
act  of  1911,  those  records  were  prima  fade 
evidence  of  former  convictions.  The  Jury 
were  properly  Instructed  that  they  warranted 
a  finding  that  the  defendant  was  duly  con- 
victed of  violations  of  the  prohibitory  law  on 
the  respective  dates  shown  by  such  records. 

When  instructing  the  jury  with  reference 
to  the  matter  of  time,  the  court  stated  that  It 
would  be  suffident  if  the  evidence  proved  the 
offenses  to  have  been  committed  about  the 
time  claimed  by  the  state  prior  to  the  filing 
of  the  complaint,  and  after  May  2S^  1911  (the 
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date  on  which  the  act  of  1011  took  effect). 
Of  courw,  the  state  could  not  go  further 
back  than  two  years,  except  as  to  the  fact 
of  former  conrletion,  but  the  Inadvertent  er- 
ror was  perfectly  harmless,  because  the  proof 
was,  in  fact,  confined  to  the  proper  period. 

Some  further  criticism  of  the  proceedings 
are  not  deemed  to  be  Important,  and  an  at- 
tack upon  the  act  of  1911  Is  fully  met  by  the 
decision  In  the  case  of  State  t.  Adams,  89 
Kan.  674,  182  Pac.  171. 

The  Judgment  of  the  district  court  Is  af- 
firmed. All  the  Justices  concurilng. 


(92  Kan.  3SS) 

BARLAN  V.  LOOMIS  (two  cases), 
(Nos.  18,852,  18,853.) 
(Supreme  Court  of  Kansas.   May  9,  19140 

(Bj/lUibut  hjf  the  Gttwri.) 

1.  Pleadino  (5  248*)  —  Amendment— SuBsn- 
nmoN  OF  Pabtt. 

An  atneodment  of  a  petition  to  correct  the 
mistake  of  a  pleader,  which  merely  substitutes 
one  party  (or  another  as  plaintfff,  dqet  not 
change  tbe  cause  of  action. 

[Ed.  Note.— For  other  casee,  see  Pleading, 
Cent.  Dig.  »  686,  687,  68i>-706,  709; 
Dec.  Dig.  S  24S.»] 

2.  LufiTATioH  or  AcnoHB  (S 126*)— Amxndbd 

FUADIMG. 

Sncb  an  amendment  relates  back  to  the  In- 
•titatioD  of  the  action,  and  tbe  statute  of  limi- 
tations stops  ruDomg  as  to  the  subatituted  plain- 
tiff when  tbe  action  is  begun  rather  than  when 
the  amendment  li  made. 

(Bd.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  t^g.  %  542;  Dec.  Dig.  i  125.*] 

8.  LniiTATioN  or  Acnons  (|  28*)— Action  fob 
Rents— LiMrTATioNS  Applicable. 

Ad  action  to  recover  rents  for  land  tbe  pos- 
•ession  of  which  is  wrongfully  withheld  is  found- 
ed on  Implied  contract,  and  the  three-year  stat- 
nte  of  limitationa  applies. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  H  134,  135, 142;  Dec  Dig. 
f  28.*] 

Appeal  from  District  Ooar^  I^on  QaaAts, 
Acttoos  by  Richard  D.  HarlaBt  as  execu- 
tor of  the  estate  of  Pblneas  Pnnity,  de- 
ceased, a^Inst  Sanford  Loomls.  Judjpnent 
for  plaintiff  and  defendant  appeala  Af- 
firmed. 

O.  S.  Samuel,  L.  B.  Kellogg,  and  J.  Harrey 
Frith,  all  of  Emporia,  for  appellant  Hamer 
ft  Ganse,  of  Emporia,  for  appellee. 

JOHNSTON.  O.  J.  These  actions  were 
brought  to  recover  rents  for  the  use  of  a 
certain  tract  of  land  tbe  possession  of  which 
had  been  the  subject  of  earlier  litigation. 
Stonffer  r.  Harlan.  68  Kan.  135.  74  I'ac.  610, 
64  L.  R  A.  320,  104  Am.  St  Rep.  308;  Stouf- 
fer  V.  Harlnn,  84  Kan.  307,  114  Pac.  385. 
The  first  of  the  actions  now  under  consider- 
ation. In  which  James  S.  Harlan  was  named 
as  plaintiff,  was  brought  on  Au^st  14,  1009, 
to  recover  from  Sanford  Loomls  the  rentnlfi 
of  the  land  for  the  years  1906,  1907,  and  190S 
at  the  rate  of  (500  for  each  year.  Subse- 


quently, it  was  discovered  that  a  mistake 
had  been  made  In  naming  James  8.  Harlan 
as  plaintiff,  and  on  an  application  made  on 
June  1,  1911,  the  court  permitted  an  amend- 
ment of  tbe  petition  to  be  made  by  the  sub- 
stitutlon  as  plaintiff  of  Richard  D.  Harlan, 
who  was  the  executor  of  the  estate  of  Phin- 
eas  Pronty,  deceased,  which  estate  owned 
the  land  for  the  tise  of  which  the  action  was 
brought  On  July  17,  1911,  a  second  action 
was  bronght  by  the  appellee  against  appel- 
lant to  recover  for  the  use  of  the  same  land 
for  the  years  1909  and  1910  a  rental  of  $500 
for  each  of  those  years.  The  cases  were 
consolidated  for  tbe  purposes  of  trial  and  it 
was  determined,  against  the  contention  of  ap- 
pellant that  tbe  causes  of  action  for  the 
rentals  were  not  barred  and  that  appellee 
was  entitled  to  recover  for  the  use  of  the 
land  during  the  period  it  had  been  occu- 
pied by  appellant  a  rental  of  9330  for  each 
year  with  Interest  at  tbe  rate  of  6  per  cent, 
per  annum. 

[1,2]  Tbe  principal  contention  on  these  ap- 
peals  Is  that  the  right  of  recovery  for  the 
earlier  years  at  least  was  barred  by  tbe 
statute  of  limitations.  It  Is  insisted  that 
tbe  commencement  of  the  action  In  the  name 
of  James  S.  Harlan  did  not  operate  to  toll 
the  statute  of  limitations,  and  that  when 
tbe  amendment  was  made  substituting  appel* 
lee  as  plaintiff  the  three-year  statute  of 
limitations  had  run  on  the  claims  for  rent 
set  out  In  the  original  petition.  There  is  no 
contention  that  tbe  amendment  substituting 
one  party  for  another  was  Improperly  al- 
lowed, but  It  Is  contenued  that  James  S. 
Harlan  was  a  stranger  to  tbe  land  occupied 
by  appellant  and  to  the  controversy  as  to 
the  rentals  for  Its  use,  and  that  an  action  la 
his  name  did  not  arrest  the  running  of  the 
statute  on  the  claims,  and  that  the  amend- 
ment substituting  Hichard  D.  Harlan,  execu- 
tor, as  plaintiff,  did  not  relate  back  to  the 
commencement  of  the  action.  It  appears 
that  James  S.  Harlan  had  acted  as  agent  and 
representative  of  the  owner  of  tbe  land  and 
bad  been  named  as  a  party  In  tbe  earlier 
suits  respecting  the  posRCsslon  of  the  land. 
Through  a  mistake  of  the  pleader  he  was 
named  as  plaintiff  instead  of  his  brother,  who 
was  then  tbe  solo  representative  of  the  es- 
tate. Appellant  could  not  have  been  misled 
as  he  had  corresponded  with  James  S.  Har- 
lan about  the  rent  and  had  assumed  that 
he  was  In  control  of  it  Besides,  tbe  recov- 
ery sought  throughout  tbe  litigation  was  the 
value  of  the  use  of  the  particular  tract  of 
land  occupied  by  appellant  for  a  definite  peri- 
od of  years  which  was  specified.  Tlie  na- 
ture and  purpose  of  the  action  was  the  same 
after  as  before  the  amendment  In  Service  v. 
Bank,  62  Kan.  857,  page  862,  62  Pac.  670, 
page  671,  it  was  held  that  an  amendment 
which  merely  substitutes  one  party  as  plain- 
tiff for  another  to  correct  a  mistake  does  not 
change  tbe  cause  of  action  and  that  the  stat- 
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ute  of  llmltatloDa  stops  nmning  as  to  the 
substituted  plaintiff  when  the  action  vnts  be- 
gun. It  was  there  said  that:  "As  the  amend- 
ment did  not  Introduce  a  new  claim  or  cause 
of  action,  it  Is  not  to  be  deemed  a  change 
of  the  action  itself;  and,  under  the  liberal 
provisions  of  our  Code  authorizing  amend- 
ments, we  think  the  amendment  relates  back 
to  the  beginning  of  the  action,  and  that  the 
statute  of  limitations  did  not  run  against  the 
owner  of  the  paper  during  the  pendency  of 
the  proceeding."  Other  supporting  authori- 
ties are  Weaver  v.  Young.  3T  Kan.  70,  14 
Fac.  458;  Hncklebrldge  t.  Hallway  Co..  66 
Kan.  448,^  71  Pac.  814 ;  Hfturer  t.  MUler,  T7 
Kan.  92,  OS  Pac.  586,  127  Am.  St  Bep.  408, 
16  Ann.  Cas.  663;  Cooley  t.  OUllam,  80 
Kan.  278, 102  Pac  1091 ;  Cunningham  r.  Pat- 
terson, 80  Kan.  684,  132  Pac.  198. 

[3]  It  is  contended  that  the  action  brought 
by  appellee  is  founded  on  tort,  and  therefore 
the  two-year  statute  of  limitations  Should 
be  applied.  The  record  discloses  that  the 
action  was  not  for  trespass  to  real  estate, 
but  was  brought  to  recover  rents,  an  action 
founded  on  Implied  contract,  and  therefore 
the  three-year  statute  of  limitations  is  ap- 
plicable. Gatton  V.  Tolley,  22  Kan.  678;  Set- 
bert  V.  Baxter,  86  Kan.  189,  12  Pac.  034; 
Mo.  Pac.  By.  Co.  v.  Houseman,  41  Kan.  300, 
304,  21  Pac.  284. 

There  Is  nothing  substantial  in  the  claim 
that  appellee  should  be  regarded  as  having 
abandoned  the  land  and  estopped  to  assert 
the  claims  for  its  use  by  appellant 

The  judgment  of  the  district  court  Is  af- 
firmed. All  the  Justices  concurring. 


t«  Kan,  SiB) 

BIATKIN  T.  TICKERS.    (No.  18.650.) 
(Supreme  Court  of  Kansas.    May  9,  1914.) 

(Syllabus  bv  the  Court.} 

PuBuo  liANDS  (§  64*)  —  School  Lands  — 
Waives  of  Forfeitube— Who  Mat  Cou- 

PI.AIN. 

The  doctrine  of  the  case  of  Baker  v.  New- 
land,  25  Kan.  25,  that  the  state  may  waive  for- 
feiture of  a  certificate  of  purchase  of  school  land, 
and  third  persons  cannot  complain  of  the  waiver, 
extended  to  cover  a  case  In  which  default  was 
occasioned  by  misinformation  given  the  certifi- 
cate holder  by  the  county  treasurer  as  to  when 
payment  could  be  made,  and  the  third  person 
settled  on  the  land  before  the  state  accepted  pay- 
ment of  the  delinquent  installment. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  H  152-164,  166-169;  Dec.  Dig.  § 
54.*] 

Appeal    from    District   Conrt,  Seward 

County. 

Action  by  R.  F.  Matkin  against  J.  A.  Vlck- 
ers.  Judgment  for  plalntifC,  and  defendant 
appeals.  Alflrmed. 

S.  W.  Smith,  of  Glasco,  H.  A.  Gasklll,  of 
Liberal,  and  S.  N.  Hawkes,  of  Topeka,  for 
appellant  V.  U.  Grlnstead  and  F.  S.  Macy, 
both  of  Liberal,  for  appellee. 


BUBGH,  J.  The  pUilntiff  waa  the  holder 
of  a  certificate  of  purchase  of  the  school 
land  in  controversy.  An  InstsUment  of  the 
certificate  was  due  on  December  18, 1911,  and 
under  the  statute  failure  to  pay  withhi  ten 
months  thereafter  forfeited  the  i^aintilTa 
right  to  the  land.  The  plaintiff  had  contracts 
ed  to  sell  the  land  to  another,  and,  toofcing  to 
a  consummation  of  the  transaction,  the  cer- 
tificate of  purchase  was  deposited  In  a  bank 
at  Liberal.  Not  having  the  certificate  before 
him,  and  not  remembolng  the  piedse  date 
when  the  installment  was  due,  the  plaintiff. 
In  Mardi,  1912,  went  to  the  office  of  the  coun- 
ty treasure  for  Information  and  was  told 
by  the  treasurer  that  nothing  would  be  doe 
untU  Call.  In  August,  1912,  the  plaintiff 
again  went  to  the  office  of  the  county  treas- 
urer with  money  to  pay  the  Installment,  and 
for  the  purpose  of  doing  so.  He  Informed 
the  treasurer  of  his  intention  and  deitfre. 
and  offered  to  make  the  paym^t  required 
by  the  certificate.  After  an  Investigation 
of  the  record  In  the  county  clerk's  oQice,  the 
treasurer  told  bim  nothing  would  be  due  for 
two  or  three  months,  and,  for  this  reason, 
only  a  formal  tender  of  cash  was  not  made. 
Within  the  time  Indicated  by  the  treasurer, 
but  after  October  18th,  the  day  the  ten 
months'  grace  expired,  the  plaintiff  paid  the 
Installment.  The  receipt  was  duly  signed  by 
the  county  treasurer  and  countersigned  by 
the  countj'  clerk.  On  October  19th  the  de- 
fendant settled  on  the  land.  In  an  action  of 
ejectment  the  plaintiff  recovered,  and  the  de- 
fendant appeals. 

The  plaintiff  was  prevented  from  making 
payment  in  time  by  the  mistake  of  the  county 
treasurer.  The  evidence  does  not  disclose 
the  cause  of  the  mistake.  It  may  have  aris- 
en from  the  manner  in  which  tbe  record  was 
kept  On  tbe  trial  of  the  case  the  treasurer 
testified  that  he  examined  the  school  land 
record  in  the  county  clerk's  office,  and,  with 
tbe  book  before  him,  became  of  the  opinion 
that  nothing  would  be  due  for  about  two 
months.  In  any  event  the  plaintiff  was  de- 
ceived by  the  misinformation  given  him  by 
the  agent  of  the  state  to  receive  his  money. 

For  public  reasons,  the  state  Itself  could 
not  be  prejudiced  or  estopped  to  assert  title 
because  of  the  neglect  or  fault  of  Its  officer. 
It  could,  however,  upon  satisfaction  of  its 
Just  and  equitable  demands,  waive  the  for- 
feiture even  if  it  had  been  occasioned  by  the 
fault  of  the  plaintiff,  and  a  fortiori  it  could 
waive  the  forfeiture  when  not  to  do  so  would 
be  to  take  advantage  of  a  constructive  fraud 
resulting  from  the  act  of  its  agent  When 
the  state  chooses  to  waive  a  forfeiture,  even 
although  It  be  one  arising  Ipso  facto  upon 
failure  to  pay  In  time,  third  peirsous  cannot 
complain.  Baker  v.  Newland,  25  Kan.  25: 
Mayse  v.  Belt  84  Kan.  211,  114  Paa  232. 

In  the  cases  Just  cited  the  claims  of  third 
persons  had  not  attached  when  the  waiver 
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occtirreil.  In  tbls  case  the  defendant  did  not 
by  his  settlement  acquire  a  vested  right  to 
the  land  as  against  the  state.  It  could  still 
dispose  of  the  land  to  another  without  in- 
Jury  in  law  to  hfm,  and  it  still  had  power  to 
do  the  conscionable  thing  by  the  plaintiff. 

Under  the  circumstances  of  this  case,  It  is 
held  that  the  atate  coald  and  did  walre.  as 
against  the  defendant,  the  forfeiture  of  the 
plalntifrs  certificate  of  purchase  by  the  subse- 
quent acceptance  of  his  money  according  to 
the  honest  understanding  of  the  treasurer, 
and  of  the  plaintiff,  who  relied  on  the  treas- 
urer's adrice,  as  to  when  the  payment  was 
due. 

The  general  finding  for  the  plaintiff  re- 
quires that  the  evidence  be  interpreted  favor- 
ably to  him.  Some  minor  questions  are  pre- 
sented for  consideration;  but  the  foregoing 
disposes  of  the  merits  of  the  controversy. 

The  Judgment  of  the  district  court  ts  af- 
firmed. All  the  Justices  concurring. 

(92  Kan.  3»)  "=»■— 

UcLEAN  et  al.  T.  McLEAN  at  aL 
(No.  18,774.) 
(Supreme  Court  of  EBosas.    May  9,  1914.) 

(Byttaim  Iv  the  Court.) 

1.  Descekt  and  DisTBiBunoN  (S  4*)— What 
Law  Governs. 

Upon  the  death  of  the  owner,  the  descent 
of  his  real  property,  situated  in  this  state.  Is 

Svemed  solely  by  chapter  33  (sections  2935- 
67)  tieaeral  Statutes  of  1909. 
[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent.  Dig.  {  18;  Dec  Dig.  S  4.'1 

2.  Bastards  <i  13*)  —  RECoanmoH  —  Quss- 
noH  OF  Fact. 

Whether  an  illegitimate  son  has  been  so 
recognized  as  such  by  his  father  as  to  conati* 
tute  a  general  and  notorious  recognition  of  that 
'  relation  is  a-question  of  fact 

llSd.  Note.— For  other  cases,  see  Bastards, 
Cent.  Dig.  ft  16,  17 ;  Dec  Dig.  {  13.*] 

Appeal    from    District    Ck>urt,  Cowley 

C3ounty. 

Ejectment  by  Walter  W.  McLean  and  oth- 
ers against  T.  J.  McLean  and  others.  From 
judgment  for  plaintiffs,  defendants  appeaL 
Affirmed. 

Ha^ey  &  Lafferty  and  Jackson  ft  Noble, 
all  of  Wlnfield,  for  UppelUtnts.  Buckman  ft 
Bloss,  of  Wlnfield,  and  A.  F.  Sims,  of  How- 
ard, for  app^ees. 

SMITH,  J.  The  following  are  the  facts, 
so  tar  as  not  controvwted,  of  this  case :  The 
action  Is  ejectment  for  the  recovery  of  atMut 
four  hundred  acres  of  land  lying  In  Cowley 
and  Elk  counties  owned  by  one  Hardin  Mc- 
Lean at  the  time  of  his  death  In  1910.  The 
appellees,  plaintiffs,  are  an  alleged  bastard 
son  of  Hardin  McLean,  and  those  to  whom 
this  allied  son  has  conveyed  undivided  In- 
terests by  deed  since  the  death  of  the  in- 
testate; and  the  appellants,  defendants,  are 
those  collateral  relatives  of  McLean  to  whom 


the  land  would  descend  under  our  statute 
of  descents  if  the  alleged  bastard  son  Is  not 
qualified  to  inherit  The  only  issue  in  the 
case  is  that  of  the  qualification  of  the  alleg- 
ed illegitimate  to  Inherit  by  reason  of  rec- 
ognition of  him  as  a  son  by  the  putative 
father  otherwise  than  In  writing.  The  peti- 
tion, after  stating  the  names  and  addresses 
of  the  plaintiffs.  Is  the  usual  petition  in 
ejectment.  The  case  was  tried  to  a  Jury, 
and  a  general  verdict  returned  for  the  ap- 
pellees, plaintiffs,  and  judgment  followed  in 
accordance  with  the  verdict  In  their  favor. 
The  appellee,  Walter  W.  McLean,  was  bom 
In  Kentucky  in  1877  and  remained  In  that 
state  for  about  18  months  thereafter,  as  did 
also  his  mother  and  the  decedent,  bis  puta- 
tive father.  When  the  boy  was  about  18 
months  old  he  was  removed  with  his  mother 
and  her  family  to  Tramessee,  where  they  re- 
mained 6  or  8  years  and  then  removed  to 
Arkansas,  where  they  resided  until  the 
mother's  death,  and  where  the  son  resided 
until  after  the  death  of  decedent.  Shortly 
after  the  removal  of  that  family  to  Tennes- 
see, the  decedent  moved  to  Kansas,  where 
he  ronained  about  10  years;  be  then  return- 
ed to  Kentucky  for  about  10  years,  when  he 
came  to  Kansas  and  resided  here  nntU  about 
2  years  before  his  death,  when  he  removed 
to  Oklahoma,  where  be  remained  until  a 
short  time  before  his  death,  which  occurred 
at  Wlnfield,  Kan.  Walter  W,  McLean  never 
heard  of  or  from  decedent  ontU  after  the 
letter's  death  In  December,  1910.  The  apiKl- 
lapts,  for  the  first  d^mse  to  the  petition  ad- 
mitted the  death  of  Hardin  McLean  In  De- 
cember, 1910,  and  alleged  that  at  the  time 
of  his  death  he  was  a  resident  in  good  feith 
of  the  coun^  of  Osage,  in  the  state  of  Ok- 
lahoma, and  further  tlut  at  his  death  they 
were  his  sole  heirs  at  law;  that  they  in- 
herited as  such  heirs  all  Wb  property,  and 
were  the  owners  and  In  possession  of  the 
real  property  In  controvei^y,  and  further  de- 
nied all  the  allegations  of  the  petition.  In 
the  second  defense  they  alleged  that  the  de- 
cedent was  never  married,  and  admitted  his 
residence  In  Kentucky,  and  removal  to  Kan- 
sas as  alleged  in  the  petition.  They  further 
alleged  that  at  the  death  of  Hardin  McLean 
one  E.  IL  McLean,  a  resident  of  Osage  coun- 
ty, Okl.,  was  by  the  county  court  of  Osage 
county,  Okl.,  whldi  conrt  had  sole  Jurisdic- 
tion In  the  premises,  duly  appointed  admlA- 
Istrator  of  the  decedent's  estate;  that  he  at 
once  duly  qualified  as  such  administrator, 
and  took  possession  of  all  property  belonging 
to  the  estate  found  In  Oklahoma.  They  also 
pleaded  the  laws  of  Oklahoma,  In  force  in 
that  state,  by  which  It  Is  provided  that: 
"Every  illegitimate  Is  heir  of  the  person  who 
Id  writing,  signed  in  the  presence  of  a  com- 
petent witness,  acknowledges  himself  to  be 
the  father  of  such  child."  Rev.  I^iws  1910, 
i  8420.   They  further  pleaded  the  laws  of 


*For  gtaar  cum  m*  suna  toifie  and  section  NUllBER  In  Dec  Dig.  4  An.  Dig.  Key-No.  Serlw  ft  Rep'r  Ind«XM 

'  '  Digitized  by  Google 


848 


140  PACIFIC  BEPORTBn 


(Kaa 


the  state  of  E^ntacky,  In  force  In  1877  and 
ever  aiDce,  on  tbe  questloD  of  the  inheritance 
of  Illegitimate  children  from  the  father.  lu 
a  third  defense  they  allege  that  the  plaln- 
UfiC,  Walter  W.  Mcl-ean  (whom  they  desig- 
nate as  Willlford),  ia  not  tbe  bastard  child 
of  the  decedent,  and  that  his  coplaintiffs  ob- 
tained whatever  interest  they  now  claim  in 
the  real  estate  in  conlroversy  by  reason  of 
advancements  made  to  htm  by  them  in  their 
Joint  efforts  to  perpetrate  a  fraud  upon 
these  defendants,  and  that  all  took  their  re- 
spective interests  therein  with  full  knowl- 
edge of  such  fraudulent  claim.  Aud,  fur< 
ther,  they  alleged  that  they  are  the  owners 
of  the  legal  aud  equitable  title  and  in  posses- 
sion of  the  land  described  In  plaintiff's  pe- 
tition and  that  plaintiffs  have  no  interest 
therein.  The  case  was  tried  to  a  Jury  in  the 
district  court  of  Cowley  county  In  December, 
1912.  verdict  and  Judgment  were  for  appel- 
lees, and  ft  motion  for  new  trial  was  over- 
ruled. 

The  appellants  made  numerous  assign- 
ments of  error,  but  la  the  argument  In  their 
brief  they  say  that  the  case  should  be  re- 
versed upon  the  ground  that  the  evidence 
falls  to  show  such  a  general  and  notorious 
recognition  as  our  statute  requires  to  enable 
an  Illegitimate  to  Inherit  from  the  father. 
This  la  tbe  principal  question  remaining  in 
the  case. 

[1]  The  rights  of  tlie  parties  depend:  First, 
on  whether  thft  laws  of  Kansas  or  of  Ken- 
tucky or  Oklahoma  are  to  be  applied.  It  is 
believed  to  be  a  nnlviersal  rule  that  the  de 
scent  of  real  property  U  governed  by  the 
law  of  tbe  state  or  nation  within  which  it  is 
situated.  14  Cyc.  21.  In  accordance  with 
the  general  rule  we  hold  that  the  law  of  Kan- 
sas determines  the  descent  of  tbe  property  In 
dispute,  and'  that  it  Is  entirely  immaterial 
what  the  law  of  Kentucky  or  Oklahoma 
may  be. 

[2]  SecUons  2955  and  2956  of  the  General 
Statutes  of  1909,  relating  to  Inheritance  by 
Illegitimate  children,  read: 

"Illegitimate  children  Inherit  from  the 
mother,  and  the  mother  from  the  children. 

"They  shall  also  Inherit  from  the  father 
whenever  they  have  been  recognized  by  him 
as  his  children;  but  such  recognition  must 
have  been  general  and  notorious,  or  else  in 
writing." 

■  It  only  remains  to  be  determined  whether 
yie  plaintiff,  Walter  W.  McLean,  was  the 
lllesUimate  son  of  the  decedent,  Hardin  Mc- 
Lean, and  whether  Hardin  McLean  bad  rec- 
ognized such  relationship  in  such  manner 
as  to  be  called  a  general  and  notorious  ac- 
knowledgment thereof.  These  are  questions 
of  fact  for  the  determination  of  tbe  Jury  un- 
der proper  Instructions  as  to  what  constitutes 
a  general  and  notorious  recognition  of  the 
relation  of  father  and  son  on  the  part  of 
tbe  father.  There  is  no  claim  of  any  rec- 
ognition thereof  in  writing. 


The  law  of  the  state  of  Iowa  Is  essential- 
ly like  our  statute  cited.  Section  2466  of 
the  Iowa  Code  of  1873  provides  that  lllegitl- 
luate  children  "shall  inherit  from  tbe  father 
whenever  the  paternity  is  proven  during  the 
life  of  the  father,  or  they  have  been  rec(«- 
nizcd  by  him  as  his  children,  but  such  recog- 
nition must  have  been  general  and  notorious 
or  else  in  writing." 

Van  Horn  v.  Van  Horn,  107  Iowa,  247,  77 
N.  W..486,  43  L.  R.  A.  136,  and  other  cases 
are  referred  to  by  appellants  to  show  that 
the  evidence  of  recognition  by  decedent  of 
tbe  appellee  as  his  son  was  not  sullfclent  to 
make  It  general  and  notorious.  The  drcnm* 
stances  of  each  case  ar^  of  course,  different, 
and  the  gist  of  the  decisions  Is  that  tbe  ex- 
tent of  recognition  necessary  to  meet  the 
statutory  requirement  depends.  In  some  meas- 
ure, upon  ^e  circumstances.  Where  fre- 
quent opportunities  for  such  recognition  are 
presented  for  a  long  period,  more  is  requir- 
ed than  where  such  opportunities  are  lesa  In 
number  or  In  a  more  limited  time. 

The  first  assignment  of  error  urged  by  the 
apiwUants  la  that  coimsel  were  permitted  to 
say  to  the  Jury  in  the  opening  statement 
that  the  deceased  had  been  prosecuted  for 
bastardy  by  the  mother  of  the  diild,  and  ad- 
Judgied  to  provide  for  Its  support,  and  that 
he  did  not  testify  on'  the  trial.  Tbe  open- 
ing statement  at  the  beginning  of  a  trial  la 
designed  to  give  the  court  and  Jnry  a  gen- 
eral Idea  of  the  case,  and  what  the  party 
expects  to  prove.  However  much  the  pa.Tty 
may  fAU  short  of  what  he  says  he  expects  to 
prore  cannot  be  determined  by  the  court  at 
the  time,  and  only  good  faith  should  be  re- 
quired on  the  part  of  the  attorney.  No 
evidence  of  prosecution  for  bastardy  was 
formally  produced  by  a  production  of  a  rec- 
ord thereof,  but  witnesses  on  the  part  of 
appellees  and  appellants  referred  to  Inci- 
dents at  about  the  time  of  the  bastardy  pro- 
ceeding, and  there  was  evidence  of  the  de- 
cedent paying  money  to  the  mother  and  of 
his  complaining  of  the  di'aln  upcm  his  te- 
soorces  In  supporting  Oie  mother  or  dilld. 
There  was  sufficient  to  show  that  aiipellees 
had  some  ground  for  tbe  statement  We 
think  tbe  court  did  not  errln  not  withdraw- 
ing It  from  the  Jury. 

Much  of  the  appellant's  brief  is  taken  up 
in  discussing  the  evidence  of  the  nmuerons 
witnesses,  and  apparently  balancing  the  evi- 
dence of  witnesses  who  testltied  to  acts  and 
declarations  of  the  decedent  which  admitted 
or  recognized  his  parentage  of  Walter  W.  Mc- 
Lean with  the  statements  of  other  acquaint- 
ances who  had  heard  nothing  in  that  re- 
spect, especially  the  evidence  of  close  ac- 
quaintances after  the  decedent  came  to  Kan- 
sas. The  preponderance  of  the  evidence  and 
what  it  proves,  if  conflicting,  are  for  the 
jury  and  the  trial  court  It  is  only  for  us 
to  determine  whether  there  was  sufficient 
evidence  to  sustain  their  verdict  and  to  Jus- 
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tity  the  approval  thereof  by  the  conrt  It 
was  claimed  by  the  appellees,  and  we  believe 
correctly,  that  there  were  15  wltaeeses  who 
testified  to  acts  and  declarations  of  the  de- 
cedent Indicating  his  paternity  of  the  child, 
while  the  appellants  claim  that  7  witnesses, 
Intimate  friends  of  the  decedent,  never  heard 
him  mention  the  child  In  any  way,  nor  did 
they  know  of  any  rumor  or  understanding 
In  the  neighborhood  that  the  decedent  had 
made  snch  recognition.  The  latter  evidence 
tends  in  no  way  to  disprove  the  former,  un- 
less each  refers  to  the  same  time,  which  does 
not  appear. 

It  la  especially  nrged  that  the  court  erred 
In  pennittins  several  witnesses  to  testify  that 
there  was  a  general  rumor  and  understand- 
ing In  .  the  Kentucky  neighborhood,  among 
the  neighbors  and  friends  of  the  decedent, 
that  he  was  the  father  of  the  child;  also 
in  permitting  the  witnesses  for  the  defense 
to  be  asked,  over  appellant's  objection.  If 
such  nimor  and  understanding  did  not  ex- 
ist in  the  nelghboriiood.  It  Js  urged  that 
this  Is  hearsay,  but  the  fact.  If  It  Is  a  tact, 
that  a  rumor  of  ttils  character  prevailed  in 
ttte  nelghboriiood  at  about  the  time  the  birth 
occurred  is  some  evidence  that  the  decedent 
knew  thereof.  As  said  in  the  Iowa  cases 
dted.  the  existence  of  such  rumor  is  a 
matter  for  consideration  by  the  jury,  and, 
especially  If  it  Is  a  general  rumor  and  un- 
derstanding. It  is  natural  that  the  person,  if 
falsely  Implicated  therein,  would  take  some 
pains  to  deny  it  or  disprove  it  Instead  of 
denying  the  rumor  the  evldoice  shows  that 
at  the  time  the  mother  and  child  were  about 
to  be  removed  from  the  neighborhood  in 
Kentncky  to  Tennessee,  the  decedent  went  to 
the  gateway  to  the  house  where  they  were, 
and  asserted  ttiat  the  child  was  as  much  his 
as  hers,  referring  to  the  mother,  and  was 
about  to  force  his  way  Into  the  house  to  see 
the  child  or  to  prevent  its  being  taken  away ; 
that  be  went  there  armed  with  a  gun,  and 
manifested  an  Intention  to  carry  out  his  pur- 
pose by  force  if  necessai?,  but  was  dissuaded 
and  induced  to  go  away  by  a  statement  that 
a  r^tlve  of  the  mother  was  In  the  house 
with  a  gun,  and  there  would  be  trouble  if  he 
persisted  In  going  into  the  house.  At  this 
time  the  evidence  fihove  there  was  quite  a 
large  gathering  of  people,  neighbors,  and 
friends  of  the  mother.  It  is  said  that  the 
decedent  talked  with  but  two  or  three  per- 
sons, but  there  is  no  evidence  as  to  bow  many 
persons  may  have  heard  what  be  said,  and 
naturally  the  people  there  would  be  informed 
of  what  he  said  and  what  transpired.  He 
apparently  made  no  effort  at  concealment  of 
his  purpose.  This  with  the  other  evidence, 
we  think,  is  sufficient  to  Justify  the  finding 
of  the  jury  that  there  was  on  bia  part  a  gen- 
eral uud  notorious  recognition  that  the  child 
was  bis  own.  The  trial  took  place  over  30 
years  after  this  event,  and  the  lapse  of  time 


might  be  considered  In  excusing  either  party 
from  producing  all  of  the  evidence  which 
may  have  at  one  time  existed. 

There  is  some  criticism  in  appellant's  brief 
of  the  instruction:!  given  by  the  court  to  the 
jury.  The  appellants  requested  the  court  to 
give  a  number  of  Instructions  to  the  jury, 
which  request  was  refused,  but  the  substance 
of  most  of  them  was  embodied  in  the  in< 
structtous  glten.  We  have  examined  all 
these  objections  and  requests  and  tbink  the 
Jury  was  fully  and  fairly  instructed  by  the 
court,  and  find  no  material  error  therein,  nor 
in  any  of  the  trial  errors  assigned. 

The  Judgment  is  affirmed.  AU  the  Justices 
concurring. 


(Si  Kan.  406) 

BOARD  OP  COM'RS  OF  SHAWNEE  COUN- 
TY V.  THOMAS.   (No.  18,990.) 
<Supreine  Court  of  Kansas.    May  9,  1914.) 

(SyUahut  by  the  Court.) 

1.  ClJBBKS  OF  ComtTS  ({  35*)— GOMPEHSAnOH 

— ITEKS— ACCOONTINO. 

Under  the  general  statute  relating  to  fees 
and  salaries,  the  clerk  of  the  district  court  of 
Shawnee  county  was  entitled  to  a  salary  of 
$3,000  per  year  out  of  the  fees  of  his  office  and 
onebalf  ot  the  excess  of  such  fees  above  the  sal- 
ary. Geo.  St.  1909,  {  8663.  By  chapter  213  of 
the  Laws  of  1901  the  clerk  was  authorized  to  pay 
the  ealaries  of  necessary  deputies  and  assistants 
out  of  the  fees  of  bis  office  sot  exceeding  $2,000 
in  any  year,  all  the  balance  of  the  excess  fees  re- 
mainiDg  thereafter  to  be  paid  over  to  the  county 
treasurer.  The  general  statute,  except  as  modi- 
fied by  the  act  of  1901,  was  in  force  during  the 
official  service  of  the  defendant  Construini  the 
provisions  of  these  statutes  together  and  in  con- 
nection with  the  title  of  the  act  of  1901,  it  is 
held  that  the  clerk's  salary  of  $3,000,  together 
with  the  salaries  o£  deputies  and  assistants  not 
exceeding  $2,000  in  any  year,  should  be  deducted 
from  the  whole  amoaot  of  the  fees.  One-half  of 
the  remainder  may  be  retained  by  the  clerk  and 
one-half  should  be  paid  by  him  to  the  county 
treasurer.  By  the  general  law  the  excess  fees 
above  the  salary  were  divided  between  the  clerk 
and  the  county.  The  special  act  does  not  pre- 
vent this  division,  hat  allows  the  dedoction  of 
the  expense  of  office  help  in  addition  to  the  sal- 
ary before  the  division  is  made. 

[Ed.  Note.— For  other  cases,  see  Clerks  ot 
.Courts.  Cent  Z>ig.  1 62;  Dec  Dig.  1  S5.*3 

2.  GlXBKS  07  COUBTB  ({  29*)— CoifPENSAnON 

—Fees— Special  Expenses. 

The  expense  of  an  audit  of  the  books  and 
accounts  of  the  clerk  Cor  his  benefit  by  account- 
ants employed  by  bim  should  not  be  included  in 
the  allowance  provided  by  the  act  of  1001  for 
salaries  of  deputies  and  assistants. 

[Ed.  Note.— For  other  cases,  see  Clerks  of 
Courts,  Cent.  Dig.  |  39;  Dec.  Dig.  S  29.*] 

3.  Clebks  of  Coubts  (I  35*)— Fees  'WBOifG- 
TULLY  RETAiNxn— Right  of  Countt  to  In- 

TEBE8T. 

The  county  is  entitled  to  interest  upon  bal- 
ances of  fees  due  from  the  clerk. 

[Ed.  Note.— For  other  cases,  see  Clerks  of 
Courts,  Cent.  Dig.  {  62;  Dec.  Dig.  |  3S.«] 

4.  Submission  of  Conteoversy  (J  18*)— Am- 

BIODITY  IN  AQREED  STATEMENT— EVIDENCE. 

An  ambiguity  appearing  in  the  agreed  state- 
ment of  facts  concerning  a  specified  item,  it  is 
directed  that  the  item  shall  be  determined  by  the 
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district  court  upon  evideoce,  or  admisaioDg  of  the 
parties. 

l^d.  Kote.-— For  other  cases,  see  Submission  of 
Couiroveray,  Cent.  Uig.  8  'jH>;  Dec.  Dig.  i  18."J 

Apiwal  from  District  Court,  Shawnee 
County. 

Action  by  the  Board  of  County  Commis- 
isioiiers  of  the  County  of  Shawnee  against  K. 
L,  Thomas.  From  judgment  for  plaintiff, 
defendant  appeals.  Modified. 

J.  J.  Schenck,  A.  M.  Harvey,  and  J.  E.  Ad- 
diugtou,  all  of  lopelca,  for  appellant  W.  E. 
Atchison  and  IS.  B.  Simon,  both  of  Topeka, 
for  appellee. 

« 

BENSON,  J.  The  defendant  was  clerk  of 
the  district  court  of  Shawnee  county  from 
January  14, 1907,  to  March  12, 1912,  and  this 
is  an  action  to  recover  balances  of  the  ex- 
cess fees  of  that  office  alleged  to  be  due  to 
the  county.  The  question  to  be  determined 
is  the  disposition  of  the  clerk's  fees  remain- 
ing after  payment  of  his  salary  of  JP3,000  per 
year.  The  material  facts  necessary  to  be 
considered  in  deciding  the  principal  question 
in  this  case,  contained  In  the  agreed  state- 
ment, are:  "(1)  The  sum  of  ¥671.50  hereto- 
fore paid  out  by  defendant  as  clerk  hire  out 
of  clerk's  fees  was  moneys  paid  to  L.  G.  Beal 
and  W.  E.  Faulkner,  accountants,  for  the 
purpose  of  making  a  complete  audit  of  the 
books  and  accounts  in  the  clerk's  office  for 
the  benefit  of  Mr.  Thomas,  as  clerk.  (2)  The 
clerk's  fees  collected  by  defendant  over  and 
iibore  the  sum  of  $3,000  per  year,  during  the 
defendant's  incumbency  of  the  office,  and 
over  and  above  clerk  hire  paid  by  him,  ex- 
cepting the  said  sum  of  $671.50  referred  to 
in  paragraph  numbered  1  of  this  statement, 
are  $13,794.89."  Incidental  questions  arise 
respecting  the  allowance  of  interest  and  the 
item  of  $671.50.  The  district  court  deducted 
that  amount  from  the  $13,794.80  Item,  and 
E^ave  Judgment  for  the  remainder,  $13,123.39, 
together  with  $1,438.76  Interest,  amounting 
to  $14,572.15. 

[1 }  The  general  statute  fixing  fees  and  sal- 
aries (Gen.  Stat  1909,  g  3663)  provides  that' 
the  clerk  of  the  district  court  in  counties 
having  a  population  of  over  45,000  shall  re- 
telve  a  salary  of  $3,000  per  year  out  of  fees 
wUected,  and  that  one-half  of  the  excess 
over  that  sum  shall  be  paid  to  the  county 
treasurer.  Tlils  statute  was  in  force  in 
Shawnee  county  during  the. defendant's  offi' 
cial  service  except  as  modified  by  the  follow- 
ing act:  "An  act  authorizing  the  sheriff  and 
the  clerk  of  the  district  court  of  Shawnee 
county  to  pay  certain  exiwnses  of  their  offices 
out  of  certain  fees  earned  and  collected  by 
Maid  officers.  Be  It  enacted  by  the  Legisla- 
ture of  the  State  of  Kansas:  Section  1.  That 
the  sheriff  and  the  clerk  of  the  district  court 
of  Shawnee  county  are  hereby  authorized  to 
HP[)ly  to  the  payment  of  the  salaries  of  their 
ne<'Piisary  deputies  and  assistants  the  excess . 


fees,  if  any  there  be,  earned  and  collected  by 
said  officers,  not  exceeding  for  said  sheriff*!) 
office  the  sum  of  three  thousand  dollars  la 
any  one  year,  and  for  said  clerk''S  t^ce  not 
exceeding  the  sum  of  two  thousand  dollars 
in  any  one  year;  provided,  that  all  the  bal- 
ance of  such  excess  fees  remaining  thereafter 
shall  be  paid  over  by  said  officers  to  the 
county  treasurer  and  become  a  part  of  the 
general  revenue  fund  of  said  county."  Laws 
1901,  c.  213,  §  1.  The  provisions  of  the  gen- 
eral statute  win  be  referred  to  as  the  "gen- 
eral law,"  and  the  act  of  1901  as  the  "spe- 
cial act." 

It  is  argued  for  the  plaintiff  tliat  the  si>e- 
cial  act  requires  the  clerk  to  pay  to  the 
county  treasurer  all  the  fees  remaining  la 
his  hands  after  paying  Ills  salary  of.  $3,000, 
and  the  salaries  of  deputies  and  assistants 
not  exceeding  $2,000  per  year.  The  district 
court  adopted  this  construction.  The  defend- 
ant contends  ttiat  the  only  change  made  1^ 
the  special  act  is  to  allow  him  to  retain  the 
salaries  of  th^  deputies  and  assistants  oat  of 
the  one-half  otherwise  due  to  the  county  un- 
der the  general  law,  leaving  one-half  Intact 
to  the  clerk.  An  argument  advanced  In  his 
behalf  Is  that,  it  the  special  act  is  construed 
as  the  plaintiff  insists,  it  takes  away  a  part 
of  his  compensation  fixed  by  the  general  law, 
a  subject  not  within  the  title;  that  the  gen- 
eral law  already  gave  him  tbe  right  to  de- 
duct these  expenses  from  the  whole  amount 
collected,  provided  tbe  county  received  one- 
half  of  that  amount,  and  .therefore  upon  tbe 
plaintiff's  theory  the  only  change  effected  by 
the  special  act  would  be  to  require  the  pay- 
ment of  all  of  the  remainder  into  the  county 
treasury — a  matter  not  su^ested  by  tbe 
title. 

Without  discussing  the  proposed  constnic- 
tious,  it  is  sufficient  to  say  that  the  court 
adopts  neither.  Considering  the  general 
law,  together  with  the  title  and  provlalons  of 
the  special  act.  It  Is  concluded  that  tbe  clerk's 
salary  of  $3,000,  together  with  the  salaries 
of  deputies  and  assistants  not  exceeding  fi,- 
000  in  any  year,  should  be  deducted  from  the 
whole  amount  of  the  fees.  One-half  of  the 
remainder  may  l>e  retained  by  tbe  clerk  and 
one-half  should  be  paid  by  him  to  the  coun- 
ty treasurer.  By  the  general  law  the  excess 
fees  above  the  salary  were  divided  between 
the  clerk  and  tbe  county.  The  spedal  act, 
as  we  construe  it,  does  not  prevent  this  di- 
vision, but  allows  the  deduction  of  the  ex- 
pense of  office  help  In  addition  to  the  salary 
before  the  division  Is  made.  So  understand- 
ing the  provisions  of  the  special  act,  they  are 
sufficiently  indicated  by  the  title. 

It  should  be  observed  that  before  tbe  pas- 
sage of  the  special  act  the  clerk  was  not  re- 
imbursed for  the  salaries  of  deputies  and  as- 
sistants. The  expense  was  his.  That  act  au 
thorized  the  payment  of  this  expense  out  of 
tbe  whole  amount  of  the  fees  Just  as  his  owd 
salary  was  paid.    This  interpretation  lifts 
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the  burden  of  the  expense  of  providing  office 
help  from  the  clerk  and  places  it  upon  the 
fund  arising  from  fees  before  dividing  that 
fund. 

t3]  The  defendant  objects  to  the  allowance 
of  interest  on  balances  due  to  the  county. 
Two  grounds  are  stated  for  this  objection, 
viz.,  that  be  had  sufficient  money  on  hand  at 
all  times  to  meet  the  claims,  and  that  no  de- 
mand was  made  for  payment  In  his  affida- 
vit, read  on  the  motion  for  a  new  trial,  It 
was  stated  that  he  had  on  hand  and  on  de- 
posit all  moneys  claimed  by  the  county. 
Without  considering  whether  the  district 
court  was  bound  In  any  event  to  reopen  the 
case  and  hear  further  evidence  upou  the 
queeUon  of  interest  at  the  time  the  affidavit 
was  presented.  It  is  not  perceived  how  tbe 
fact  that  the  defendant  had  the  money  In 
his  pocket  or  In  a  bank  should  aCFect  bis  lia- 
bility for  Interest.  Neither  does  the  fact 
that  the  county  board  did  not  demand  the 
money  excuse  his  default.  His  duty  to  pay 
did  not  rest  upon  tbe  demand  of  any  other 
officer  or  officers,  hut  upon  the  mandate  of 
the  statute  to  pay  the  money  to  the  county 
treasurer.  In  the  absence  of  reports  requir- 
ed by  law,  the  county  was  not  Informed  of 
the  balances  due  from  the  clerk  until  the 
completion  of  its  audit  which  the  agreed 
statement  shows  was  shortly  before  the  ac- 
tion was  commenced.  The  balances  were  due 
for  successive  periods  beginning,  as  the  state- 
ment shows,  in  December,  1907,  and  continu- 
ing for  each  year  while  he  held  the  office. 
The  assignment  of  error  upon  the  allowance 
of  Interest  cannot  be  sustained. 

[2]  The  item  of  $671.50,  referred  to  in  the 
agreed  statement,  was  allowed  to  the  defend- 
ant as  clerk  hire,  and  treated  as  part  of  the 
salaries  of  deputies  and  assistants.  The 
plaintiff  In  a  cross-appeal  complains  of  this 
allowance,  and  with  good  reason.  It  cannot 
be  supposed  tliat  tbe  Legislature  intended  to 
include  the  expense  of  an  audit  of  his  own 
accounts  made  by  the  clerk  for  his  own  ben- 
eflt,  under  the  expression  "salaries  of  neces- 
sary deputies  and  assistants."  The  assist- 
ants here  referred  to  are  of  the  same  class, 
such  as  clerks  in  the  office. 

[4]  The  plaintiff  also  complains  of  a  de- 
duction in  rendering  Judgment,  of  the  same 
$671.50  item  from  the  amount  of  $13,791.89 
stipulated  as  the  balance  over  and  above  the 
$3,000  salary  and  clerk  hire.  The  plaintiff 
insists  that,  even  If  the  Item  was  properly 
allowed  as  clei^  hire,  still  It  should  not  have 
been  deducted;  and  If  the  allowance  was  er- 
roneous it  should  have  been  added  to  the 
$13,794.89  to  make  up  the  principal  sum  due 
to  the  county.  An  examination  of  the  stip- 
ulation and  an  additional  agreed  statement 
of  facts,  contained  in  the  abstract,  leaves  a 
doubt  concerning  the  disposition  made  of 
this  item  In  arriving  at  the  amount  of  $13,- 
794.89.  The  language  of  the  second  para- 
graph of  section  2  of  the  stipulation  is  am- 


biguous in  this  respect.  There  can  be  uu 
doubt  or  uncertainty  about  the  fact,  howev- 
er. It  will  be  determined  by  the  district 
court  upon  evidence  to  be  taken  or  admis- 
sions of  the  parties. 

The  Judgment  should  be  modlBed  accord- 
ing to  the  views  expressed  in  this  oi^nton, 
and  tbe  cause  is  remanded  for  such  modifica- 
tion. All  tbe  Jnstices  concurring. 


(92  Kan.  2S4) 
DAVIS  v.  SIM  et  al.    (No.  18,371.) 
(Supreme  Court  at  Kansas.   May  9,  1914.) 

(Syllahua  hy  the  Court.) 
New  Trial   (|  100*)— Newly  Discovebbd 
Evidence. 

In  an  action  for  damag&a  from  a  flood,  al- 
leged to  have  been  caused  by  tbe  breaking  of  a 
dam,  wltnesBes  for  tbe  defendants  testified  that 
tbey  saw  tbe  dam  BtUl  standing  after  the  time 
when  the  Injury  was  done.  The  plaintiff  pr*)- 
duced  no  direct  evidence  to  the  contrary,  bat 
asked  a  new  trial  on  the  giound  that  he  bad 
subsequently  discovered  eyewitnesses  who  could 
contradict  this  testimony.  Held,  that  the  new 
evidence  was  not  cumulative,  and  waa  of  such 
importance  that  its  effect  should  be  passed  up- 
on by  a  ju^,  and  that  the  diligence  shown  by 
the  plaintiii  was  sufficient  to  entitle  him  to  a 
new  trial. 

P5d.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  IS  183,  201-2(H,  2(»,  200;  Dec  Dig. 
S  100.*] 

Bfason,  J.,  dissenting. 

Appeal  from  IMstrlct  Court,  Sedgwick 
County. 

Action  by  C.  G.  Davis  against  Coler  L. 
Sim  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.  Reversed,  and  new 
trial  ordered. 

Stanley,  Stanley  &  Hegler,  of  Wichita,  for 
appellant.  Kos.  &  V.  Harris,  H.  C.  Sluss,  and 
Dale,  Amldon  &  Madalene,  all  of  Wichita,  for 
appellees. 

MASON,  J.  C.  0.  Davis  sued  Coler  L.  Sim 
and  others  for  injuries  to  Ms  property, 
caused  by  a  flood  which  he  alleged  to  have 
been  occasioned  by  the  giving  way  of  a  dam 
maintained  by  them,  due  to  negligence  In  Its 
construction.  A  verdict  was  rendered  for 
the  defendants,  the  special  findings  showing 
that  the  jury  were  of  the  opinion  that  the 
flood  that  caused  the  injury  was  not  the  re- 
sult of  the  going  out  of  the  dam.  Judgment 
was  rendered  in  accordance  with  the  verdict, 
and  the  plaintiff  appeals. 

A  reversal  Is  asked  principally  because  of 
the  overruling  of  a  motion  for  a  new  trial 
on  the  ground  of  newly  discovered  evidence. 
The  answer,  in  addition  to  a  general  denial, 
contained  allegations  that,  If  the  plaintiff's 
premises  were  flooded,  and  if  the  dam  went 
out,  tbe  cause  thereof  was  a  rain  of  such  ex- 
traordinary volume  that  It  could  not  rea- 
sonably have  been  anticipated.  There  was 
evidence  for  and  against  the  proposition  that 
the  volume  of  the  rainfall  was  nnprecedent- 
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ed.  There  was  also  evidence  on  both  sides 
of  the  question  regarding  the  exercise  of 
due  care  in  the  construction  of  the  dam,  and 
the  jury  may  have  thought  that  the  defend- 
ants were  negligent  In  this  regard,  but  that 
the  negligence  was  uot  the  proximate  cause 
of  the  plaintiCTs  injury.  The  plaintiff's  prop- 
erty, where  the  damage  was  done,  was  situ- 
ated four  or  Ave  miles  below  the  dam.  The 
jury  obviously  concluded  that  the  loss  was 
not  due  to  the  breaking  of  the  dam,  for 
they  found  specially  that  the  water  was 
highest  on  the  Davis  land  between  4  and  5 
o'clock  in  the  afternoon,  and,  in  efTect,  that 
the  dam  did  not  go  out  until  some  time  after 
that.  One  of  the  defendants  and  four  other 
witnesses  testified  that  they  were  at  the 
dam  -  Just  before  dark  (the  date  was  May 
31st),  and  that  it  had  not  then  gone  out 
The  plaintiff  had  no  direct  evidence  on  the 
subject,  and  his  newly  discovered  evidence  is 
that  of  three  persons,  who  make  affidavit 
that  they  saw  the  dam  go  out  on  the  after- 
noon (of  May  31,  1908)  between  3  o'clock  and 
half  past  4.  This  evidence  cannot  be  regard- 
ed as  cumulative;  for,  while  It  was  of  the 
same  character,  and  bore  upon  the  same 
point  as  that  introduced  by  the  opposing 
party.  It  was  to  the  contrary  effect  Hangh- 
ton  v.  Blison,  84  Kan.  129,  113  Pac.  400. 
The  new  evidence  Is  so  Important  that  its 
weight  is  a  matter  that  ought  to  be  determin- 
ed by  the  Jury,  assuming  that  due  diligence 
was  shown  In  procuring  It  The  testimony 
of  the  Ave  witnesses  for  the  defendants,  as  to 
the  time  the  dam  went  oat,  If  accepted  as 
correct  was  practically  conclusive  against 
the  plaintiff.  He  was  able  to  oppose  it  only 
by  Inferences.  The  three  newly  found  wit- 
nesses offer  directly  contrary  testimony,  pre- 
senting an  issue  of  veracity.  If  the  Jury 
should  find  their  testimony  persuasive,  a 
verdict  for  the  defendants  might  still  be  re- 
turned, but  it  would  have  to  be  based  ujwn 
different  grounds  from  those  on  which  the 
first  one  rested. 

The  considerations  upon  which  It  must  be 
decided  whether  the  plaintiff  showed  suffi- 
cient diligence  to  entitle  him  to  a  new  trial 
on  the  ground  of  the  discovery  of  this  evi- 
dence are  somewhat  complex.  The  new 
witnesses  are  Frank  O.  Hoff,  his  wife  and 
daughter.  The  affidavits  in  support  of, the 
motion  allege  these  facts:  Hoff  and  his  wife 
and  tbefr  daughter  were  living  near  the  dam 
at  the  time  of  the  flood,  as  tenants  of  the  de- 
fendants. When  the  plaintiff  began  looking 
up  the  evidence  in  his  case,  he  knew  that 
Hoff  lived  near  the  dam.  He  believed  that 
Hoff  might  know  something  as  to  when  the 
dam  went  out  and  made  search  for  him,  flnd- 
fng  him  at  Goddard,  to  wblch  place  he  had 
moved. 

The  plaintiff  asked  him  what  he  knew  aa 
to  when  the  dam  went  out  and  matters  con- 
nected therewith.  Hoff  refused  to  tell  him. 
The  plaintiff  regarded  Hoff  as  hostile  to  his 


Interests,  but  intended  to  subpcena  him.  Sev- 
eral months  before  the  trial  Hoff  removed 
from  the  county,  and  the  plaintiff  did  not 
know  until  the  preliminary  statement  of 
counsel  at  the  trial  that  the  defendants 
claimed  that  the  dam  did  not  go  out  until 
after  6  o'clock.  The  trial  began  November 
2d,  and  ended  November  11,  1911.  On  No- 
vember 6th,  the  plaintiff  learned  that  Hoff 
had  a  sister  living  at  Viola,  and  was  told  by 
her  that  Hoff  was  living  near  Cherryvale. 
He  was  unable  to  pursue  the  inquiry  until 
after  the  verdict  had  been  rendered.  Im- 
mediately thereafter  the  plaintiff  went  to 
Cherryvale,  but  was  unable  to  find  Holf  or 
his  residence.  "After  great  difficulty  and 
diligent  search"  (no  particulars  of  which 
are  given)  the  plaintiff  found  Hoff  in  a  smsU 
town  six  miles  north  of  Neodesha  (the  date 
is  not  stated).  He  then  learned  what  Hoff 
and  the  other  two  witnesses  could  testify  to. 

The  defendants  filed  affidavits  tending  to 
show  that  Hoff  and  his  family  connections 
were  so  well  known  in  Goddard  that  an  in- 
quiry there  would  readily  have  disclosed  hta 
residence,  and  that  Hoff  had  given  a  state- 
ment to  the  defendants  shortly  after  the 
flood  that  is  inconsistent  with  his  present  tes- 
timony. They  also  introduced  oral  evidence 
contradicting  Hoi's  affidavit  as  to  what  took 
place  on  the  day  of  the  flood.  Witnesses  for 
the  defendants  also  testified  orally  as  to 
what  had  been  known  concerning  HoflTs  resi- 
dence. 

The  denial  of  the  motion  for  a  new  trial 
meauEkthe  final  defeat  of  the  plaintiff  by  the 
verdict  of  a  jnry  who  heard  no  evidence 
in  his  behalf  upon  a  vital  question  in  (he 
case.  The  granting  of  the  motion  leaves  the 
matter  to  be  heard  by  a  new  Jury  in  the  light 
of  all  the  evidence  now  procurable  on  both 
sides,  and  subjects  the  defendants  only  to 
the  Inconvenience  of  another  trial,  If  their 
view  of  the  facts  Is  finally  upheld.  The 
court  reaches  the  conclnsltm  that  saffldent 
diligence  is  shown  to  require  tbe  grantliis 
of  the  motion. 

The  Jury  foqnd  that  the  storm  of  Uay 
81st  was  an  extraordinary  one,  extending  In 
its  sweep  over  several  townships.  It  is  sug- 
gested that  this  finding  compels  a  Judgment 
for  the  defendants,  irrespective  of  when  the 
dam  went  out.  The  use  of  the  term  "ex- 
traordinary" in  characterizing  the  storm  la 
not  conclusive.  The  test  (as  the  court  prop- 
erly Instructed)  is  whether  reasonable  dili- 
gence required  It  to  be  anticipated  and 
guarded  against 

Complaint  Is  made  of  an  instruction  to  the 
effect  that  in  building  the  dam,  the  defend- 
ants were  not  bound  to  take  Into  considera- 
tion conditions  further  down  tne  stream.  It 
seems  clear  that  no  actual  prejudice  resulted, 
but  the  language  may  have  been  so  broad  as 
to  be  subject  to  misapprehension.  It  is  hard 
to  see  how  conditions  below  the  dam  could 
affect  the  pressure  It  would  have  to  with- 
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at.nm),  but,  if  sucb  conditions  coald  arise, 
tbey  should  doubtless  be  takea  into  accoont 
The  Judcment  Is  reversed,  and  a  new  trial 
ordered. 

JOHNSTON,  a  and  BURCH,  SMITH, 
PORTER.  BENSON,  and  WEST.  JJ^  concur. 

HASON.  J.  (dissenting).  I  think  the  plain- 
tiff bad  notice  of  the  importance  of  HolTs 
teatluiony  when  Hoff  refused  to  tell  hlin  what 
he  knew  as  to  when  the  dam  went  out  I  am 
l2M.'Uued  to  believe  that  a  reasonably  diligent 
Inquiry  would  have  revealed  Hoff**  where- 
abouts before  the  trlaL  But  at  all  events  I 
think,  under  the  drcnmstances.  the  plain- 
tiff should  have  Informed  the  court,  before 
the  ease  was  submitted  to  the  jury,  of  what 
he  knew  concerning  Uoff,  and  should  have 
asked  time  to  produce  him.  especially  when, 
on  the  third  day  after  the  trial  was  begun, 
and  the  sixth  before  it  was  ended,  he  saw 
and  talked  with  Hoff*s  slater  as  to  his  red- 
dence.  In  allowing  the  case  to  go  to  the 
jury  without  saj-lng  anything  about  tills  fea- 
ture of  the  matter,  the  plaintiff  took  his 
chance  of  winning  with  the  evidence  at 
hand. 

I  think  the  trial  court's  decision  that  due 
diligence  was  not  shown  slwuld  not  be  dis- 
turbed. 

(!>f  K«n.  836) 
MANHATTAN  WHOLESALE  OROCBBT 
CO.  V.  WESTCHESTER  FIRE  INS. 
GO.   (Noe.  18,610-18,813.) 
(Supreme  Court  of  Kansas.    May  8.  1914.) 

(Bgltahm  hy  the  Oourt.) 

1.  Trial  (|  34&*)— Gbneral  Vbkdict  hi  Ook- 

8OUDATE0  ACTION»— SEVKRANCB  AS  TO  PaX- 
TIBS. 

By  stipulation  between  the  parties,  four 
sepamte  actions  on  glides  of  insurance  Inued 
by  different  companies  covering  the  same  prop- 
erty were  consolidated  and  tried  as  one  case. 
Tbe  jorr  returned  a  verdict  for  the  full  amoant 
of  tbe  loss,  which  the  court  apportloDed  among 
tlie  Kveral  defendants.  Held,  that  the  sUpuIa- 
tion,  together  with  the  acquiescence  of  the 
parties  in  the  procedure,  and  their  failure  to  re- 
quest the  court  to  require  separate  verdicts, 
constituted  a  waiver  of  any  error  that  mtsht  ht 
urged  agatnit  the  rendition  «C  a  genoaJ  ver- 
dict. 

I  Ed.  Note.— For  other  cases,  see  TrlaL  Cent 
Dig.  SI  810-820;  Dec.  Dig.  {  345.*1 

2.  INSUBAKCE  (i  675*)— Action  on  Pouot— 
Attornet's  Fkbs— Allowancb. 

Attorney's  feee  in  actions  against  insorance 
companies  are.  by  statute  (Gen.  8t  1909,  | 
42&'j),  allowed  as  part  of  tbe  costs,  and  the 
court  ma;  hear  evidence  and  allow  the  same 
after  the  return  of  the  verdict 

[Kd.  Note.— For  other  cas<>8,  see  Insurance, 
Cent  Dig.  U  1805,  1S06;  Dec.  Dig.  S  675.*J 

Appeal  from  District  Court  Riley  County. 

Four  actions  consolidated  by  the  Manhat^ 
ton  Wholesale  Grocery  Company,  one  against 
the  Westchester  Fire  Insurance  Company,  a 
corporation,  one  against  the  Northwestern 
National  Insurance  Company,  a  corporation, 
one  against  the  American  Insnrance  Com- 


pany, a  corporation,  and  one  against  the 
Franklin  lire  Insurance  Company,  a  cor 
poratlon.  From  Judgmento  for  plaintiff,  de- 
tendanto  appeal.  Affirmed. 

Alvltt  B.  Springer,  of  Manhattan,  and 
Brace  Bamett.  of  Kansas  City,  Mo.,  for  appel- 
lants. Jno.  r.  Hessln  and  Jno.  G.  Hessin. 
both  of  Manhattan,  and  F.  U  WUllama.  of 
Clay  Center,  for  appellee. 

PORTEIR,  J.  Separate  actions  were 
brought  on  four  policies  of  Insurance  issued 
by  different  Insurance  companies  upon  a 
wholesale  stock  of  groceries.  Each  defend- 
ant relied  upon  the  same  defenses,  and  claim- 
ed that  plaintiff  entered  Into  an  agreement 
to  arbitrate  the  amount  of  damages,  and  that 
an  award  was  duly  made  which  was  binding. 
It  was  further  alleged  that  the  value  and  ex- 
tent of  tbe  damage  were  not  as  claimed  by 
the  plaintiff. 

In  its  reply  plaintiff  alleged  that  the  award 
was  not  honestly  and  fairly  made ;  that  M. 
A.  Potto,  who  was  selected  as  arbitrator  for 
the  defendants,  was  biased  and  prejudiced  in 
their  favor ;  that  he  was  and  is  known  as  a 
proiresslonal  Insnrance  appraiser,  always 
working  for  the  interests  al  tbe  insurance  com- 
pany, without  regard  to  the  truth  and  facta 
connected  with  tbe  adjustment  of  the  loss; 
that  tbe  umpire  appointed  by  the  two  ap- 
praisers was  wholly  under  the  domination 
and  influence  of  Potts  during  the  whole  of 
the  appraisement;  that  these  two  gave  no 
heed  to  the  actual  loss  or  damage  of  tbe  goods, 
and  wholly  Ignored  tbe  appraiser  chosen  by 
the  plaintiff,  and.  without  his  knowledge  or 
consent,  fraudulently  and  arbitrarily  fixed 
the  value  of  goods  that  were  In  stock  and 
the  amount  of  damage  sustolned,  and  that 
the  appraiser  appointed  by  the  plaintiff  re- 
fused to  sign  the  report  on  account  of  the 
fraudulent  conduct  and  arbitrary  acts  of  the 
other  appraiser  and  the  umpire;  that  the 
plaintiff  offered  to  select  new  appraisers  and 
a  new  umpire  and  have  the  amount  of  -loss 
and  damage  reappraised,  hut  that  defendanto 
refused. 

By  stipulation,  the  four  oases  were  con- 
solidated and  tried  as  one  case.  The  Jury 
retomed  a  verdict  for  the  full  amount  of 
the  loss,  which  the  court  apportioned  among 
tbe  several  defendants.  From  the  judg- 
ments, the  defendants  have  appealed. 

{1]  Tbe  first  complaint  Is  that  the  court 
erred  In  falling  to  require  a  separate  verdict 
for  each  of  the  cases,  and  to  dividing  tbe 
liability  represented  by  the  gross  verdict 
among  the  four  defendant  companies.  It  Is  to 
be  observed  that  the  consolidation  was  not 
made  on  an  order  of  tbe  court  or  in  pursu- 
ance of  any  statutory  authority,  but  solely 
upon  a  stipulation  signed  by  all  the  parties, 
which  provided  not  only  that  tbe  cases 
should  be  consolidated,  but  that  they  should 
be  tried  as  one  case.   Tbe  conduct  of  the 
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defendants  throughout  the  trial  shows  that 
they  acquiesced  In  the  interpretation  which 
the  court  gave  to  the  stipulation.  No  ob- 
jection seems  to  have  been  made  to  any  of 
the  procedure  until  the  motion  for  a  new 
trial.  No  ruling  was  asked  during  the  trial, 
except  in  behalf  of  all  the  companies,  nor 
was  there  any  request  by  defendants  that 
there  should  be  separate  verdicts  returned. 
In  the  motion  for  a  directed  verdict  there 
was  a  request  that  It  should  be  returned  in 
the  amounts  for  which  the  defendants  had 
offered  to  confess  Judgment,  and  In  the  va- 
rious offers  to  confess  Judgment  the  total 
damages  admitted  by  the  defendants  was 
divided  among  the  respective  companies  in 
exactly  the  same  proportion  that  the  trial 
court  divided  the  loss  as  found  by  the  Jury. 

The  plain  language  of  the  stipulation  that 
the  cases  should  be  tried  as  one  case  was  fol- 
lowed by  the  court,  and  we  think  the  defend- 
ants' acquiescence  in  the  procedure  was  a 
waiver  of  the  right  to  object,  and  their  fail- 
ure to  request  the  court  to  require  separate 
verdicts  waived  any  error  that  might  be 
urged  against  the  rendition  ot  a  general  vw- 
dict 

One  of  the  instructions  Is  complained  of* 
but  we  think  that  from  a.  fair  reading  of  it 
the  Jury  would  not  understand  that  the  ex- 
clusion of  the  plaintiff  from  the  presence  of 
the  appraisers  during  the  appraisement  was 
of  itself  sufBdent  to  overturn  the  award.  The 
several  matters  which  the  court  mentions  as 
sufficient  to  sustain  a  finding  that  the  award 
was  not  fairly  and  honestly  made  are  stated 
in  the  conjunctive,  and  not  in  the  disjunctive, 
form.  Besides,  the  plaintiff  had  the  right  to 
be  present  at  proper  times,  and  to  give  as- 
sistance, and  to  ofTer  evldoice  for  the  pur- 
pose of  establishing  the  amount  of  the  losa 
and  damage.  Ross  v.  Insurance  Co.,  86  Kan. 
146,  150,  119  Pac.  366,  Ann.  Oas.  1913B,  1045. 
The  instructloDs,  considered  together  and  In 
connection  with  the  evidence,  fairly  present- 
ed the  Issues,  and  left  it  for  the  Jury  to 
determine  whether  the  conduct  of  Potts  and 
the  umpire  was  such  as  to  prev«it  the 
making  of  a  fair  and  honest  appraisement 
The  complaint  that  improper  evidence  was 
admitted  is  not  snbstantiial.  O.  W.  Holt,  one 
of  the  members  of  the  firm,  testlfled  that 
the  Inventory  of  July  17th,  preceding  the 
fire,  was  made  under  his  direction,  and  that 
he  believed  It  to  be  correct  It  was  some 
evidence  as  a  baslB  for  the  purpose  of  de- 
termining the  amount  of  stodE  at  the  time 
of  the  Ore.  when  considered  in  connection 
with  evidence  of  the  record  of  sales  made 
subsequent  to  July  ITth. 

We  think  there  was  suflScient  evidence  of 
unfairness  and  partially  on  the  part  of  the 
appraisers  to  authorize  the  court  to  submit 
the  question  to  tbe  Jury  and  to  sustain  the 
verdict 

[2]  It  Is  Inrtsted  that  the  court  erred  In 
admitting  evidence  as  to  the  value  of  the  serv- 


ices of  attorneys  for  plalntlfl  In  the  proseco- 
tion  of  the  case  after  the  verdict,  and  after 
the  Jury  was  discharged,  and  after  a  motl<m 
for  a  new  trial  was  passed  upon  and  over^ 
ruled.  The  conteution  Is  decided  adversely 
to  the  defendants  In  the  case  of  Insurance 
Co.  V.  Corbett,<69Kan.604,  77  Pac  lOS.  The 
cases  relied  upon  involved  attorney's  fees  In 
actions  against  railroads  for  damages  by  Are. 
These  are  not  In  point  for  the  reason  that 
under  the  railroad  statute,  attorney's  fees 
are  allowed  as  part  of  the  Judgment  The  at- 
torney's fees  in  Insurance  cases  are  allowed 
as  part  of  the  costs.  See,  also.  Syndicate  Co. 
V.  Insurance  Co.,  85  Kan.  367.  116  Pac  620. 
In  that  cas^  after  an  appeal  had  been  taken, 
and  at  a  subsequent  term  of  court  the  trial 
court  reconsidered  its  ruling  respecting  at- 
torney's fees,  and  allowed  and  taxed  thetn  as 
a  part  of  the  costs  In  the  case,  and  ttie  allow- 
ance was  sustained. 

We  discover  no  error  in  the  rulings  of  the 
court  and  the  judgments  will  be  affirmed. 
All  the  Justices  concurring. 

"  («  Kan.  s«> 

BEB-HIVEt  MERCANTILE  CO.  v.  INSUB- 
ANCB  CO.  OP  NORTH  AMERICA  et  aL 
(Nob.  18,804-18.809.) 
(Supreme  Court  of  Kansaa.    May  8,  1814> 

(8t/llahu$  tp  the  Court.) 
Tbui.  (I  84S*)— Vkbdict— CoifsouDATtoM  or 

ACTIOIfS— GkOBS  JUOQIOENT— WaIVEB  OF  OB- 
JICTIONS. 

Where  several  actions  affainst  different  io- 
Burance  companiefi  are  by  stipulation  consolidat- 
ed and  tried  as  one  action,  without  any  demaad 
for  separate  findings  aa  to  the  value  of  the  dif- 
ferent classes  of  property  insured,  and  a  groas 
verdict  ia  returned,  upoo  which  the  court  appor- 
tloos  the  Judgment  among  the  different  defend- 
ants according  to  the  amounts  of  their  sepa- 
rate policies,  it  is  too  late  to  inject  to  the  jaog* 
ment  OD  tbe  ground  that  a  gross  verdict  was  re* 
turned,  and  that  some  of  tbe  policiea  Insured 
property  not  covered  by  other  policies. 

tEd.  Note.— For  other  cases,  see  Trial,  Cent. 
i.  SI  816-820;  Dee.  Dig.  {  345.*] 

Appeal  from  District  Court,  Rll^  County. 

Actions  by  the  Bee-Hive  Mercantile  Com- 
pany against  tbe  Insurance  Company  of 
North  America  and  others,  against  tbe  Fire- 
men's Insurance  Company  of  Newark,  against 
the  Spring  Gardoi  Insurance  Company, 
against  the  Delaware  Insurance  Company  ot 
Philadelphia,  against  tbe  Germania  Fire  In- 
surance Company  of  New  York,  and  against 
the  Prussian  National  losnrance  Company. 
The  cases  were  consolidated.  Judgment  for 
plaintltf  in  ea<dL  case,  and  defendants  aiveaL 
Affirmed. 

Alvln  R.  Springer,  of  Manhattan,  and  Bruce- 
Barnett  of  Kansas  City,  Mo.,  for  appellants. 
Jno.  S.  Hesslu  and  Jdo.  C.  Hessln,  both  of 
Manhattan,  and  F.  L.  Williams,  of  Clay 
CeaVst,  for  appellee. 

POBTBR,  J.  The  facts  in  these  cases  are 
practically  identical  with  those  In  the  preced- 
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ing  eases.  The  same  Are  destroyed  property 
of  the  Bee-Hive  Mercantile  Company,  and 
similar  defenses  were  made  to  six  separate 
a«-tIoDs  against  different  Insnrauce  companies 
brought  by  the  plaintiff  herein.  The  defense 
of  an  award  by  appraisers  was  pleaded,  but 
abandoned,  at  the  trial.  The  only  question 
raised  by  tiiese  appellants  which  Is  not  decid- 
ed and  controlled  by  the  decision  in  the  for- 
mer cases  relates  to  the  failure  to  have  sep- 
arate findings  of  the  loss  on  the  different 
classes  of  property  Insured.  A  gross  verdict 
was  returned  by  the  Jury,  and  the  court  ap- 
portioned the  amounts  among  the  different 
defendants  according  to  the  amounts  of  their 
policies.  It  seems,  however,  that  one  of  the 
policies  does  not  insure  millinery,  another 
covers  showcases,  but  not  fixtures  generally. 
The  policy  which  does  not  Insure  millinery  is 
the  only  one  which  covens  music  boxes,  phono- 
graphs, and  records.  Apparently  no  serious 
hardship  results,  for  It  appears  that  the 
company  which  was  required  to  bear  part  of 
the  loss  on  millinery  is  relieved  of  a  part 
of  its  burden  of  the  entire  loss  on  music 
boxes.  The  four  companies  against  whom 
loss  on  the  fixtures  were  assessed  in  the  judg- 
ments may  have  been  injured  to  some  extent 
by  the  fact  that  the  one  company  which  had 
insurance  on  showcases  alone  escaped  some 
of  Its  liability.  If  a  request  had  been  made, 
the  court  would  doubtless  have  required  the 
jury  to  determine  the  loss  on  each  class  of 
property  separately;  but  no  such  request  or 
demand  was  made- by  the  defendants  or  by 
either  of  them. 

The  cases  were  not  consolidated  under  any 
statutory  provision,  nor  simply  by  order  of 
the  court,  but  because  the  parties  themselves 
stipulated  that  the  six  cases  should  be  con- 
solidated and  tried  as  one  case.  At  all 
events,  It  is  too  late  for  the  defendant  now 
to  raise  the  objection  after  having  submitted 
the  cases  npon  the  stipulation  that  they 
should  be  consolidated  and  tried  as  one  case, 
and  after  failure  to  request  the  court  to  re- 
quire the  Jury  to  ascertain  separately  the 
value  of  the  different  classes  of  projwrty. 
Doubtless,  the  defendants  will  have  little  dif- 
ficulty In  adjusting  the  slight  differences  be- 
tween themselves. 

In  view  of  all  the  circumstances,  we  think 
the  matter  Is  not  of  sufllcient  consequence  to 
justify  a  reversal  and  a  new  trial. 

The  Judgments  are  affirmed.  All  the 
Jnstioea  concurring. 

<92  Kao.  272) 
ZUEOE  T.  NEBRASKA  HORTOAOB  CO. 
et  at    (No.  18,536.) 
{Supreme  Court  of  Kansas.    May  0,  1914.) 

fSyltabua  hy  the  Oourt.} 

1.  MoHTQAQES  (1 144*)— Tax  Sai*-Who  Mat 
Purchase. 

Where  one  takes  a  deed  to  land  which  is 
incumbered  by  a  mortgage  but  does  not  as- 
sume or  agree      pay  the  mortgage,  no  personal 


relation  or  obligation  subsists  between  him  and 
the  holder  of  the  mortgage,  and  he  owes  no  duty 
to  the  holder  of  the  mortgage  to  pay  the  taxes 
OQ  the  land  and  may  thereafter  acciuire  a  tax 
deed  to  the  land  which  will  extinguish  the 
rights  of  the  mortgage  holder  Uiereln  if  the  land 
be  not  redeemed  and  no  action  be  brought  by  the 
holder  of  the  mortgage  to  aet  aside  the  tax  deed 
within  five  years  from  the  issuance  thereof. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  28&-288;  Dec  Dig.  S  144.*] 

(AddiHonal  8i>Uuhu$  by  Bdiiorial  Stalf,) 

2t  COHSTITUTIONAI.   LAW    (i  149*)  —  IMPAIB- 
MXNT  OF  CONTBAOT  ObLIOATIOH— MOBTOA- 

GE8— Action  to  Quiet  Titlb. 

Laws  1911,  c.  232,  {  1,  providing  that 
when  a  mortgage  has  been  In  default  for  more 
than  15  years,  or  the  lien  thereof  ceases  to  ex- 
ist, or  when  an  action  to  enforce  such  mort- 
gage is  barred  by  limitations,  the  owner  of  the 
land  may  sue  to  quiet  his  title,  does  not  impair 
the  obligation  of  the  mortgage  contract. 

[Ed.  Note.— For  other  cases,  see  Constitntion- 
al  Law,  Cent  Dig.  ||  420.  480;  Dec.  Dig.  | 
149.*] 

Appeal  from  District  Courl^  Ghey^me 
County. 

Action  by  William  Zuege  against  the  Ne- 
braska Mortgage  Company  and  others. 
From  judgment  for  plaintiff,  defendanta 
Charles  B.  Olbson  and  anotho:  appeal.  Af- 
firmed. 

Dempster  Scott,  of  Atwood,  for  appellants. 
E.  E.  Kite,  of  St  Francis,  and  Fred  Bobert- 
son.  of  Topeka,  for  appellee. 

SMITH,  J.  [1]  Appellee  brought  this  ac- 
tion April  12,  1011,  to  quiet  his  title  to  a 
quarter  section  of  land  In  Cheyenne  county. 
In  his  original  petition  he  alleged  that  he 
had  been  In  the  open,  notorious  possession  of 
the  land  for  more  than  15  years  last  past 
In  his  amended  petition  this  allegation  was 
changed  to  11  years  last  past  He  claimed 
under  a  tax  deed  to  the  land,  Issued  Novem- 
ber 19,  1900,  and  also  through  a  succession 
of  conveyances  made  by  Benson  Plymate  and 
wife  by  warranty  deed;  all  being  duly  re- 
corded. The  appellants  claim  a  lien  on  the 
land  by  virtue  of  a  mortgage  thereon  execut- 
ed by  Plymate  and  wife  on  October  1,  1888, 
to  secure  a  promissory  note  for  $500  due  five 
years  after  that  date,  maturing  October  1, 
1893.  The  appellee  owed  no  personal  duty  to 
the  appellants  or  to  the  holder  of  the  mort- 
gage to  pay  the  mortgage  or  to  pay  the  ac- 
cruing taxes.  No  personal  ration  subsisted 
between  the  parties. 

It  appears  without  controversy  that,  some 
time  prior  to  the  Plymates  leaving  the  state, 
they  conveyed  the  fee  to  the  land  to  the  Ne- 
braska Mortgage  Company,  which  corpora- 
tion conveyed  it  to  one  Updike,  who  in  turn 
conveyed  It  to  appellee  In  June,  1906.  The 
appellants  contended  that,  appellees  having 
obtained  the  legal  title  before  they  acquired 
their  tax  deed,  the  two  titles  merged,  and  it 
should  be  presumed  that  the  appellee  held 
possession  under  the  title  first  acquired,  and 
that  the  mortgage  has  not  been  extinguished 
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^  the  tax  deed  and  shonld  be  foreclosed.  It 
iM  said  In  Rand  r.  Ft  S.,  W.  ft  W.  R7-  Co., 
BO  Kan.  114,  31  Paa  683:  "Merger  Is  rery 
largely  a  gnesUon  of  Intention,  and  the  court 
will  always  presume  against  It  whenever  it 
will  operate  to  the  disadvantage  of  a  party." 
To  the  same  effect  Is  Loan  Association  v.  In- 
sn ranee  Co^  74  Kan,  272,  86  Pac.  142,  in 
which  It  is  said :  "Where  a  mortgagee  of 
real  estate  acquires  the  1^1  title  to  the 
mortgaged  propeity,  the  mortgage  will  be> 
come  merged  in  the  larger  estate,  or  not,  as 
the  mortgagee  may  desire  or  hla  Interest  re- 
quire." The  title  by  conveyance  from  the 
former  owner  and  by  the  tax  deed  became 
merged,  or  not,  according  as  appellee  desired 
or  his  Interest  was  best  subserved ;  the  for- 
mer title  was  subject  to  the  mor^^e,  the 
latter  was  not.  Hence  there  was  no  nlerger. 

The  anwllants*  right  to  attack  the  tax 
deed  was  barred  by  limitation  years  before 
this  action  was  brought  The  tax  deed  was 
then  the  paramount  title  and  extii^lshed  all 
other  titles  as  well  as  Uie  Uen  of  the  mort- 
gage. By  the  provlBlons  of  section  0483  of 
tiie  General  Statutes  of  1900,  no  proceeding 
to  defeat  or  avoid  the  sale  -coold  be  main- 
tained, except  only  where  the  taxes  have 
been  paid  on  the  buid  redeemed  as  provided 
by  -law,  unless  the  action  be  brought  within 
five  years  after  the  recording  of  the  ^x 
deed.  This  proceeding  on  the  part  ct  the 
ai^lants  was  Instituted  upon  the  filing  of 
their  answer  and  cross-petition  much  more 
than  five  years  after  the  tax  deed  was  re- 
corded ;  in  fact,  about  nine  years.  There  Is 
no  contention  that  the  taxes  bad  been  paid 
prior  to  the  sale  or  that  tike  land  had  been 
redeemed. 

[2]  The  action  to  quiet  title  was  Instituted 
under  the  provisions  of  chapter  232,  Laws  of 
1011,  and  the  appellants  claim  that  the  law 
Is  Invalid  for  the  reason  that  It  affects  the 
oblle^tions  of  a  contract  This  contention  has 
been  expressly  n^tived  In  the  case  of  Shep- 
ard  T.  Gibson,  88  Kan.  805,  128  Pac.  S71,  in 
which  it  is  said :  "In  the  enactment  of  chap- 
ter 232  of  the  Laws  of  1011  the  L^lature 
did  not  intend  to  take  from  a  mortgagee  any 
existing  rights  under  the  mortt^ge  contract 
nor  to  deprivlB  him  of  a  remedy  to  enforce 
such  rights,  but  its  purpose  was  to  give  the 
owner  of  the  land  on  which  there  is  a  mort- 
gage that  has  long  been  In  default  and  a 
cause  of  action  thereon  is  barred  by  lapse  of 
time  the  right  to  bring  an  action  and  hare 
the  present  condition  or  status  of  the  mort- 
.  gage  adjudicated,  and  the  act  therefore  does 
not  operate  to  Impair  the  obll^ti<m  of  the 
mortgage  contract" 

As  said  in  Shepard  v.  Gibson,  supra,  tlie 
only  purpose  of  chapter  232  of  the  Laws  of 
1011  is  to  enable  owners  of  land,  upon  which 
there  is  a  mortgage  long  In  deCault  and  the 
cause  of  action  tliereon  barred  by  lapse  of 
time,  to  bring  an  action  to  have  the  present 
status  of  the  mortgage  adjudicated. 


The  app^lants  had  no  rights  in  the  tvem- 
Ises  which  th^  could  enforce  at  law,  and 
the  appeUee  had  a  right  to  have  his  tltl^ 
whatever  it  might  be,  cleared  of  record  by  a 
Judgment  that  the  mortgage  constituted  no 
subsisting  Hen  upon  his  land. 

The  Judgment  Is  affirmed.  All  the  Justices 
concurring. 


(92  Kan.  45£) 

CITY  OF  ELLIS  v.  JACOBS.  Connty  Trea*- 

urer  et  al.   (No.  10,201.)  t 
(Supreme  Conrt  of  Kansas.     May  0,  1014.) 

(Syttahita      tk*  Court.) 

1.  HtOHWATs  (1  00*)— Road  Distbicto— Mo- 

iriCIPAL  COBPOaATIONB. 

All  cities  of  ttae  second  and  third  class  ia 
this  state  are  separate  road  districts. 
_[Ed.  Note.— For  other  cases,  see  Highwaya, 
Cent  Dig.  H  801,  802;  Dec  Dig.  {  90>] 

2.  MniTICIPAL  COBPOBATIONB  (I  63*)— Towh- 
BHIPS. 

Every  dty  In  this  aUte  of  less  than  2,000 
inhabitants  is  a  part  of  the  towoabip  witbio 
the  boundariea  of  which  it  is  located,  unless  it 
has  the  prescribed  qualifications  as  to  population 
and  assessed  valuation  of  real  and  personal 
proper^  and  has  elected  to  become  a  sepamte 
township  in  accordance  with  the  prorisioiu  of 
section  1513,  Gen.  St  1909. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  (3  141, 143 ;  Dec  Dig. 
i  63.*] 

8.  HtoHWATs  (J  130*)— TowNsaiP  Road  Tax 

—Disposition. 

It  is  the  duty  of  each  count7  treasurer  to 
pay  to  the  treasurer  of  each  citv  of  the  third 
class  within  the  county  of  which  he  is  treasurer 
all  snms  levied  and  collected  upon  the  property 
in  such  city  for  township  road  t«x. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  S  387 ;  Dec.  Dig.  S  13().*] 

Orlgteal  mandamus  by  the  (Mty  of  Ellis, 
Kansas,  against  PhlUp  Jacobs,  as  Treasurer 
of  Ellis  Connty,  Kansas,  and  others.  Writ 
allowed. 

B.  C.  Flood,  of  Bills,  tot  plaintiff.  Jamei 
T.  Nolan,  of  Bills,  toT  defendants. 

SMITH,  J.  The  undisputed  Acts  In  this 
case  are  as  follows:  The  dty  of  Ellis  Is  a 
city  of  the  third  class  having  a  population  of 
between  1,000  and  2.<X)0  inhabitants.  The 
dtr  brou^t  this  action  against  the  defoid- 
ant  Jacobs  as  cooni^  treasurer  of  Ellis  coun- 
ty to  compel  him  to  pay  over  to  the  treasur- 
er of  the  dty  of  Ellis  the  road  taxes  levied 
against  the  property  in  the  dty  for  the  year 
1913.  The  amount  of  the  tax  for  road  pur- 
poses was  one  mill  on  the  dollar  on  all  prop- 
erty in  Ellis  township  within  whidi  tow^hlp 
the  dty  of  Ellis  Is  located  and  including  all 
the  property  within  the  corporate  limits  of 
the  dty  as  well  as  the  property  in  the  town- 
ship outside  of  the  dty.  The  connty  derk  ttf 
Bills  coun^  placed  on  the  tax  rolls  of  the 
county  the  tax  so  levied.  The  county  trrasur^ 
er  had,  at  the  beginning  of  the  action,  about 
$000  taxes  by  him  collected  on  property  with- 
in the  conwrate  limits  of  the  dty  for  sodi 
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township  road  tax  of  Ellis  township.  An 
alternative  writ  of  mandamus  was  applied 
for  in  this  court  and  was  allowed.  Both  the 
township  treasurer  and  the  township  clerk 
intervened  as  such  ofQcers  and  also  as  ex 
officio  members  of  the  board  of  highway  com- 
misiiluuers  of  Ellis  county. 

[2]  Section  1513  of  the  General  Statutes  of 
1909  provides  that  cities  of  the  third  class 
shall  be  and  remain  a  part  of  the  corporate 
limits  of  the  muuicipal  townships  In  which 
they  are  located ;  provided,  In  substance, 
that  such  city  ahall  become  a  separate  town- 
ship If  It  has  the  prescribed  qualifications  as 
to  population  and  assessed  valuation  of  real 
and  personal  property  and  the  question  of 
becoming  a  separate  township  shall  have 
been  submitted  by  the  cltj  council  to  the 
qualified  voters  of  such  city  at  a  regular  dty 
election  and  two-thirds  of  the  votes  polled 
thereat  shall  have  been  in  favor  thereof. 
It  is  conceded  that  such  vote  has  not  been 
taken  In  the  dty  of  Ellis  and  that  such  city 
remains  a  part  of  the  township. 

£11  By  section  15  of  chapter  248,  Laws 
of  1911.  it  is  provided:  "That  each  Incorpo- 
rated city  of  the  second  and  third  class  shall 
constitute  a  separate  road  district   •    *   *  " 

It  follows,  then,  that  the  city  of  Ellis  is  a 
sei>arate  road  district  but  is  still  a  part  of 
ElUa  township.  Section  34.  c.  248,  of  the 
Laws  of  1911,  provides:  "That  for  the  pur- 
pose of  carrying  out  the  provisions  of  this 
act  the  highway  conunlssioners  shall  recom- 
mend to  the  county  conunlssioners  of  each 
county  in  tliis  state,  on  or  before  the  first 
day  of  August  of  each  year,  a  levy  of  not 
more  than  three  mills  on  the  dollar  on  all 
tbe  property  In  such  township,  and  it  shall 
be  Qie  doty  of  tbe  county  clerk  to  place  such 
lery  on  the  tax  rolls  of  said  county;  provid- 
ed, that  at  least  sevoity-flve  per  cent  of  all 
moneys  collected  under  the  provisions  of  this 
section  tor  road  purposes  from  the  taxable 
property  In  each  township,  shall  be  used  to 
Improve  the  mral  route  and  township  roads 
wltliln  such  township.  And  it  shall  be  the 
duty  of  the  tovnishlp  trustee,  highway  com- 
uiIssl«nerB  and  county  engineer  to  see  that 
this  provision  Is  compiled  with  and  that 
this  percentage  of  the  mmeys  collected  shall 
be  used,  as  nearly  as  j^ctlcable,  npon  such 
roads  In  the  nelghborbood  of  the  property 
^m  whldi  the  tax  is  raised.  •  •  «" 

{1}  Section  2ire  of  tbe  Graeral  Statates 
of  1909  proTidra:  "Tbat  it  shall  be  the  dnt^ 
of  tlie  county  treasure  of  each  county  In 
wbich  &ere  are  one  or  more  cities  of  the 
third  class  whldi  are  nnder  the  laws  of  this 
state  separate  road  districts  to  pay  to  the 
treasurer  of  such  tity  or  cities  all  snma  lev- 
ied and  collected  npon  tbe  property  In  said 
rKipective  cities  for  township  road  tax." 

It  ttins  appears  that  the  tax  was  legally 
levied  and  If.  as  we  believe,  section  2173, 
snpra,  la  applicable,  the  county  treasurer 
was  tn  duty  bound  to  pay  tbe  portion  of  the 


township  road  tax  levied  upon  property 
within  the  corporate  limits  of  tbe  dty  to  the 
city  treasurer. 

Yet  the  portion  of  section  34,  c.  248,  of  the 
Laws  of  1911,  above  Quoted,  requires  tLat  75 
per  cent,  of  the  same  fund  shall  be  used  to 
improve  the  rural  route  and  township  roads 
within  the  township.  Both  provisions,  evi- 
dently, cannot  be  applied.  Tbe  city  cannot 
use  its  funds  to  make  Improvements  outside 
of  its  corporate  limits,  and,  if  the  improve- 
ments are  made  by  the  township,  no  method 
is  provided  by  which  it  can  get  the  money 
from  the  dty  treasury  to  pay  for  them. 

The  city  cannot  use  the  entire  fund  for  one 
purpose  and  the  township  officers  76  per  cent 
thereof  for 'another  purpose. 

It  is  said  on  the  part  of  the  plalntUt  that 
section  34,  supra,  was  Incorporated  In  House 
Bill  No.  1008,  as  originally  Introduced,  and 
that  the  dause  read:  "Provided  tliat  at 
least  serentj'-five  i>er  cent  of  all  moneys  col- 
lected from  the  taxable  property  in  each  town- 
ship, including  dtles  of  the  third  class,  shall 
be  used,  to  Improve  the  rural  routes  and  town- 
ship roads  within  such  township,"  That 
thereafter  tbe  bill  was  amended  by  Inserting, 
after  the  word  "collected,"  the  words  "under 
the  provisions  of  this  section  for  road  pur- 
poses," and  by  striking  out  the  words  "In- 
duding  dtles  of  the  third  class."  We  have 
examined  the  House  Journal  and  find  that 
this  contention  is  correct  As  in  section  16 
of  the  act  It  was  provided  that  each  dty  of 
the  second  and  third  class  should  constitute 
a  separate  road  district,  and  as  under  section 
2173  of  the  General  Statutes  of  1909  It  is 
made  the  duty  of  the  county  treasurer  to 
pay  to  tbe  city  treasurer  moneys  collected  on 
property  within  the  dty  for  township  road 
tax,  tbe  amendment  seems  to  have  been  made 
for  the  purpose  of  harmonizing  the  provi- 
sions of  the  sections  by  taking  the  tax  levied 
upon  property  within  the  dty  from  the  75 
per  cent  provision.  Section  34  was  not, 
however,  amended  to  conform  to  the  purpose 
here  suggested. 

Bnt  we  are  not  1^  to  Inference  as  to  the 
application  of  the  money  to  which  the  dty 
is  entitled  by  tbe  provisions  of  section  2173 
of  Uie  General  Statutes  of  1909.  Section  32 
of  chapter  248,  Laws  of  1911.  reads:  "Tbat 
taxes  assessed  for  the  purpose  of  construct- 
ing and  maintaining  public  roads  and  high- 
ways shall  be  paid  in  <»8b  and  collected  as 
provided  for  in  relation  to  other  taxes. 
When  so  collected  the  couhty  treasurer  shall 
pay  .  that  ^portion  of  the  same  wbldi  is  to 
be  used  upon  mall  routes  and  township  roads 
or  upon  dt7  streets  to  the  treasurer  of  the 
township  or  d^  from  which  said  taxes  are 
collected,  to  be  used  exclusively  for  such  - 
road  puriwses."  A  portion  of  section  iS,  Id., 
wbich  provides  that  dtles  of  the  third  class 
shaU  be  separate  road  districts,  also  pro- 
vides as  follows:  "  •  •  •  And  the  said 
corporate  authorities  of  any  such  d^'  are 
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authorized  and  empowered  to  ase  the  road 
tax  provided  for  in  this  act  In  paving,  ma- 
cadamizing or  grading  the  streets  and  alleys 
In  such  city  in  any  manner  provided  by  ordi- 
nance or  resolution  of  any  sucli  corporation ; 
provided,  such  tax  shall  be  applied  first  to 
the  most  public  streets  and  macadamized  or 
graded,  and  any  such  city  shall  have  the 
power  to  pass  any  by-law  or  ordinance  nec- 
essary to  carry  out  fully  the  provisions  of 
this  act"  This  provision  clearly  indicates 
the  legislative  intent  that  section  2173  of  the 
General  Statutes  of  1909,  whidi  has  never 
been  repealed.  Is  in  full  force  and  effect; 
also,  that  the  75  per  cent  provldon  does  not 
apply  to  township  road  taxes  levied  and  col- 
lected upon  property  within  a  dty. 

The  parties  to  this  action  are  officers  of 
the  county,  township,  and  city,  respectively, 
and,  white  the  county  treasurer  has  raised 
the  question  that  the  city  was  not  entitled  to 
the  writ  for  the  reason  that  no  formal  order 
has  been  obtained  on  the  treasurer  by  the 
county  clerk  to  pay  the  money  to  the  city 
treasurer,  he  seems  to  have  done  so  for  the 
purpose  of  ita  bearing  upon  the  adjudication 
of  costs. 

The  real  question  la  whether  or  not  the 
money  belongs  to  the  city,  and  we  have 
concluded  that  It  does.  All  parties  concern- 
ed want  to  have  the  law  settled  and  should 
not  and  evidently  do  not  desire  to  have  the 
case  determined  on  a  technicality.  The  par- 
ties to  the  action,  as  public  officers,  have  no 
personal  interest  In  the  questions  Involved, 
but  In  a  fair  and  generous  spirit,  as  such 
officers,  are  seeking  to  have  the  law  settled. 
In  so  doing  they  should  not  be  required  to 
pay  the  costs  of  the  proceeding.  The  city 
and  township  of  Bills  are  the  real  parties  In 
interest. 

The  writ  Is  allowed,  and  the  costs  are  di- 
vided equally  between  the  dty  and  township. 
All  the  Justices  concurring. 

(S2  Kac.  356) 

CHANDLEB  t.  OHANDLBB.  (No.  18331.)  t 
(Supreme  Court  of  Eansas.    Uoy  9t  1914.) 

(SyUahuM  by  the  Covrt.) 

1.  Judges  (|  16*)— Special  Judob— Vauditt 
or  Dbcbee. 

A  Judee  from  another  district  was  by  the 
parties  agreed  upon  as  judge  pro  tem.  to  try 
their  case,  and  proceeded  to  hear  and  determine 
the  same,  being  fully  recognized  as  judge  pro 
tem.  No  oath  was  taken,  and  It  does  not  appear 
that  the  regular  jadffe  wab  absent  or  disqualified. 
Held,  that  such  agreement  by  the  parties  was 
a  proper  and  legal  method  of  selecting  a  judge 
pro  tem.,  and  the  decree  rendered  by  him  was 
valid. 

iEd.  Note.— For  other  cases,  see  Judges.  Cent. 
I.  IS  46.  &3-«9;  Dec  Dig.  }  16.*J 

2.  Judges  (|  16*)— Special  Judob— Sblbo- 
TiON  BY  Agreement— Validity  of  Statute. 

The  requirements  of  the  Constitution  (sec- 
tion 20,  art.  3)  that  provision  be  made  by  law 
for  the  selection  by  the  bar  at  a  pro  tem.  Ju^ 
when  the  regular  Judge  Is  absent  or  dlsQualified, 


does  not  prednde  the  Legislature  from  provid- 
ing other  methods  of  selection. 

[Ed.  Note.— For  other  cases,  see  Jadges,  Cent 
Dig.  H  46,  53-fi8;  Dec  Dig.  {  1&*] 

8.  New  Tbial  (|  114*)— Gbour iw-Cbakob  op 
Judge. 

In  cases  occurring  before  chapter  243  of 
the  Laws  of  1913  took  effect,  a  motion  for  new 
trial  need  not  necessarily  be  granted  by  a  jod^ 
who  bas  succeeded  the  one  who  tried  the  case, 
unless  such  motion  involves  the  uaminatioB 
and  weighing  of  erldenee  and  the  credibility  of 
witnesses. 

[Ed.  Note^7or  other  caaes,  see  New  Trial, 
Cent  ttlg.  H  234-236;  Dec  Dig.  {  114.*I 

Appeal  from  District  Court,  Chase  County. 

Action  by  Alice  Goldle  Chandler  against 
Levi  Ik  Chandler.  From  an  order  refusing 
to  set  aside  decree  for  defendant,  plaintiff 
appeals.  Affirmed. 

Carr  W,  Taylor,  of  Hutctalsoii,  for  lipp^ 
lant  Waten  ft  Waten^  ot  Topeka,  for  ap- 
pellee 

WEST.  J.  On  December  8,  1918,  the  pai^ 
ties  by  their  counsel  stipulated  in  writing 
that -Hon.  Robert  B^zer,  Judge  of  the  Thirty- 
Fifth  Judicial  district;  who  bad  appeared  on 
request  of  the  parties,  Aould  try  the  cause  as 
Judge  pro  tem.  and  render  Judgment  any  day 
of  the  term  the  derk  desired.  The  Journal 
entry  redted  that  the  canae  came  <hi  for  heai^ 
ing  and  trial  before  Judge  Hrtzer,  as  Judge  pro 
tem.  by  written  conaent  and  agreement  tfC  tiie 
parties,  and  contlnned  In  progress  until  the 
6th  of  December;  that  both  parties  appear- 
ed In  person  and  by  their  attorneys,  and  in- 
troduced their  respectlTe  evidence  and  rested: 
that  it  was  decreed  that  the  parties  be  denied 
a  divorce,  and  the  plaintiff  be  given  alimony 
and  provide  for  the  custody  ot  the  children. 
This  Journal  entry  was  approved  by  the  ut- 
tomeys  for  botii  parties.  Within  ttiree  days 
a  motion  for  new  trial  waa  filed.  Long  aft»* 
wards  a  verifled  amended  motion  to  vacate 
and  set  aside  the  Ju^ment  was  filed,  setting 
up  that  Judge  Meckel  of  the  Chase  district 
court  waa  not  disqnallfled,  sick,  or  absent; 
that  Judge  Helzer  bad  no  Jnrtadlctloo  to  try 
any  cause  ontelde  ot  his  own  Judldal  district; 
that  he  was  not  dioBen  Jodge  pro  tem.  by  the 
bar  ot  Chase  county,  and  did  not  take  tibe 
oath  of  office ;  that  he  was  not  a  Jndge  pro 
teuL  acting  In  the  place  of  Judge  Heckd,  bat 
merely  tried  the  cause  by  virtue  of  an  agree- 
ment of  the  parties;  that  the  term  of  Judge 
Medcel  expired  January  18,  1913;  and  that 
tho^fore  hla  successor.  Judge  Hanrls,  should 
set  adde  the  Jn^ment  and  grant  a  new  triaL 
On  June  3,  1918,  this  motion  was  denied, 
the  Journal  entry  redting  that  the  Judgment 
and  deoree  "was  rendered  and  entered  by  the 
agreement  and  consent  of  all  ttie  parties 
thereto."  On  February  27tb  a  statement  was 
filed  hf  certain  of  the  connsd  that  the  at* 
tached  stipulation  bad  been  misplaced  by 
oversight,  which  stipulation  redted  that  the 
trial  might  be  had  before  Jndge  Helza,  and 
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no  par^  should  raise  any  anesHon  caused  by 
the  expiration  of  the  term  of  Judge  Meckel. 

[1]  The  sole  question  presented  by  the  ap- 
peal Is  the  TsUdlty  of  the  decree  rendered  by 
Judge  Hel2»,  the  plaintiff  contending  that  It 
is  utterly  void  for  want  of  jurlsdid^on. 
Counsel  asserts  with  vigor  and  confidence 
that  mere  consent  cannot  confer  jurisdiction 
of  the  subject-matter,  and  in  this  he  Is  cor- 
rect He  urges  that  this  Is  a  direct  attack  on 
the  Judgment,  which  can  be  made  by  appeal, 
and  he  Is  correct  in  this  also.  Hlgby  t. 
Ayres,  14  Kan.  331,  338;  Earls  t.  Earls,  27 
Kan.  638;  Shatter  v.  Brinkman,  81  Kan.  124; 
A.,  T.  &  S.  r.  R.  Co.  T.  Keller,  31  Kan.  439, 
2  Pac.  771;  Fleeman  v.  Railway  Co..  82  Kan. 
SIS,  109  Pac.  287,  33  L.  R.  A.  (N.  S.)  733.  136 
Am.  St  Rep.  117.  20  Ann.  Cas.  276;  Nason  t. 
Patten,  88  Kan.  472,  474.  129  Pac.  138. 

[2]  It  Is  argued,  torttter,  that  as  the  Consti- 
tution requires  that  provision  be  made  by 
law  for  the  selection  by  the  bar  of  a  pro 
tern,  judge  when  the  judge  is  absent  or  other- 
wise disquallfled  to  sit  (Const  S  20,  art  S). 
the  Legislature  went  beyond  its  power  in 
providing  (Gen.  St  1909.  {  2395)  that  the  pat^ 
ties,  or  their  attorneys,  in  any  case  may  se- 
lect a  judge  to  sit  in  such  case.  Rut  we  are 
not  ready  to  concede  that  this  constitutional 
reqnirement  precludes  other  methods  of  se- 
lecting a  judge  pro  ton. 

A  very  similar  question  was  up  In  State 
r.  Dnreln.  70  Kan.  13,  80  Pac.  987.  and 
In  State  t.  Weiss.  84  Kan.  166.  113  Pac.  388, 
36  L.  R.  A.  (N.  S.)  73,  wherein  it  was  held 
that  the  prohibition  of  the  manufacture  and 
sale  of  intoxicating  liquor  for  all  but  the  ex- 
cepted purposes  was  no  bar  to  complete  leg- 
Islative  prohibition. 

In  re  Norton,  64  Kan.  842,  68  Pac.  639. 
91  Am.  St  Rep.  256.  is  cited,  but  that  case 
decided  that  a  court,  to  be  legal,  must  he 
created  either  by  the  Constitution  or  by  an 
act  of  the  Legislature. 

The  language  of  the  statute  Is  peculiar. 
"A  judge  pro  tern,  of  the  district  court  may 
be  selected -in  the  following  caae^"  Oen. 
Stat  1909,  S  2394.  "Such  selection  shall  be 
made  by  the  members  of  the  bar  present 
*  *  *  The  parties,  or  their  attorneys, 
In  any  case,  may  select  a  judge  to  sit  in 
sudi  case."  Section  23^.  Here  the  word 
"cases"  seems  to  mean  occasions  and  not  law- 
suits, and  it  Is  s^nlflcant  that  the  word  "se- 
lection," and  not  "election"  is  used,  ia  the 
statute  and  in  the  Constitution. 

The  exact  questl(m  was  considered  in 
Kansas  Paa  Ry.  Co.  t.  Reynolds,  8  Kan.  623, 
630,  and  it  was  there  said:  "Now  this  consti- 
tutional provision  can  affect  this  question 
only  for  one  of  two  reasons— either  because 
It  restricts  the  power  of  the  Le^Iatnre  to 
dispose  of  a  case  pradlng  in  a  court  whose 
Judge  Is  dtequallfled  to  try  it,  or  because  In 
such  a  case  it  guaranties  to  a  party  litigant  a 
trial  in  the  same  court  before  a  Judge  pro  tenf. 
It  Is  njc  In  terms  a  denial  of  power.  It  does 
not  purport  to  withhold-  or  limit  Nor  Is  it 


couched  in  the  form  of  a  grant  The  act  re- 
quired Is  an  act  of  legislative  power.  It 
would  pass  to  Qie  Legislature  under  the 
general  grant  Without  it  unless  restrained 
by  some  other  clause  of  the  Constitution,  the 
L^slature  could  do  Just'  what  It  has  done, 
and  what  it  Is  authorized  to  do  under  this 
section.  If,  thOTetore.  it  neither  grants  pow- 
er otherwise  merved.  nor  restricts  power 
otherwise  granted,  why  was  it  incorporated 
into  the  (Constitution,  and  what  function  does 
It  vertormj  It  is  directory  in  its  nature.  It 
caUs  the  attention  of  the  Legislature  to  a 
particular  subject  and  imposes  a  duty  in  that 
respect.  It  anphashses  the  will  of  the  people 
in  referaice  to  certain  l^slation ;  and,  be- 
ing sudi,  we  know  no  reason  for  construing 
an  Imposition  of  duty  as  a  restriction  of 
power." 

In  Davis  Wilson.  11  Kan.  74,  It  was  held 
that,  when  the  regular  judge  had  left  before 
all  the  cases  for  trial  had  been  reached  and  a 
Judge  pro  tern,  liad  been  ^ected  to  dispose 
of  the  ronalnlng  cases  and  he  had  been  of 
counsel  and  could  not  sit  in  one  of  them,  it 
waa  pn^per  to  elect  another  judge  pro  tern, 
for  that  case,  "the  parties  not  b^g  able  to 
agree";  the  necessary  Inference  being  that 
a  selection  by  their  agreement  would  have 
been  suffictoit 

In  Cilly  of  Wellington  v.  Wellington  Town- 
ddp,  46  Kan.  213,  217;  26  Pac.  415,  417,  the 
record  redted  that  the  trial  was  subndtted , 
to  a  Judge  pro  ton.  by  and  with  the  consult  of 
all  the  parties,  and  it  was  said:  "Now.  this 
is  one  of  the  modes  prescribed  by  statute  fbr 
Uie  selection  of  a  pro  ton.  Jud^**  Chapter 
15S  of  the  Laws  of  1911,  amending  section 
2398  ot  the  General  StatatM  of  19^.  provldoi 
that  the  judge  pro  tem.  shall  have  the  same 
power  and  authority  as  the  regular  judge  "In 
respect  to  cases  tried  betore  him,  or  In  whldi 
be  may  have  been  selected  to  act,"  and  that 
there  shall  be  filed  with  the  clerk  a  certificate 
of  the  r^;ular  Judge  that  he  la  physically  in- 
capacitated from  holding  the  term,  and  the 
Judge  selected  for  the  tonn  shall  receive  a 
certain  per  diem,  "but  no  such  certificate 
shall  be  required  where  a  Judge  pro  tern,  ia 
selected  to  try  or  hear  any  particular  case  or 
proceeding."  This  indicates  a  legislative  dis- 
tinction between  a  regular  selection  for  the 
purpose  of  holding  out  the  term  and  a^  choice 
of  one  to  try  a  given  case,  and  we*  think 
that  such  distinction  marks  all  the  legislation 
on  the  subject,  and  accords  with  practical  ex- 
perience and  neces^ty. 

In  Higby  v.  Ayres,  14  Kan.  331,  the  regular 
Judge  was  engaged  In  the  trial  of  a  cause, 
and,  there  being  no  statutory  disqualification 
to  prevent  his  trying  the  ciue  in  question, 
the  parties  consented  to  Its  trial  before  an- 
other as  Judge  pro  tem.  It  was  argued  there 
as  here  that  consent  could  not  confer  Juris- 
diction, but  the  court  said  that  the  authori- 
ty of  the  Judge  pro  torn,  had  been  duly 
recognized  by  the  parties  to  the  cause,  and  by 
the  oOlcers  of  the  court,  and  it  was  held  that 
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lie  was  a  pro  tern.  JvAge  de  facto,  and  his 
acts  bludlnt^  and  could  not  be  attacked  In 
tbts  court  for  tlie  first  time. 

It  was  held  by  Brewer,  J.  in  the  case  of 
In  re  Watson.  Petitioner,  30  Kan.  753,  1 
Pac.  rn^  that  although  the  opinion  and  an- 
nouncement of  the  decision  were  made  out- 
side the  dlstelct  by  one  who  was  no  longer 
judge,  yet  as  the  parties  had  Tolantarlly  pro- 
ceeded to  a  hearing  before  him  and  scent- 
ed his  decision  as  the  action  of  the  court, 
auch  accentsDce  was  equivalent  to  a  recogni- 
tion of  htm  as  a  Judge  pro  tern,  and  preclud- 
ed than  from  questioning  bis  decision  on  the 
ground  that  be  had  not  been  selected  and 
sworn  as  sncb. 

In  Ballway  Co.  t.  Preston,  63  Kan.  819, 
66  Pac.  lOESO,  it  appeared  that  the  regular 
Judge  was  disqualified,  and  the  Judge  of  an- 
other district  was  called  upon  to  try  the 
cause,  and  was  duly  elected  by  the  bar  and 
presided  at  the  trial  with  the  acquiescence  of 
the  parties  and  officers,  whose  authority 
could  not  be  questioned  In  this  court  for  the 
first  time.  It  was  held  to  be  a  question  of 
recognition  rather  than  one  of  Jurisdiction 
conferred  by  consent  The  case  Is  in  point 
in  respect  to  the  claim  here  made  that  Judge 
Heizer  could  not  sit  outside  his  own  district. 
The  failure  to  take  the  oath  did  not  avoid 
nis  acts.  In  re  Hewes,  62  Kan.  288,  62  Pac. 
673. 

From  a  consideration  of  the  constitutional 
and  statutory  provisions,  together  with  the 
foregoing  decisions  and  the  practical  neces- 
sities often  arising  In  similar  cases,  we  con- 
clude and  hold  that  the  selection  made  by  the 
agreement  of  the  parties  was  a  valid  statu- 
tory method  of  choosing  a  pro  tem.  Judge  to 
try  the  case,  and,  such  selection  t>elng  fol- 
lowed by  full  recognition  and  acquiescence 
until  long  after  the  decision  was  rendered,  the 
power  of  Judge  Heizer  to  sit  was  and  is  be- 
yond question. 

[3]  But  It  is  contended  that,  as  Judge  Meck- 
el's term  expired  long  before  the  motion  to 
vacate  was  filed.  Judge  Helzer's  powers,  If 
any,  bad  ceased  with  the  expiration  of  the 
term,  and  it  became  the  duty  of  Judge  Meck- 
el's successor  to  grant  the  motion,  and  Bass 
V.  Swlngley,  42  Kan.  729,  22  Pac.  714,  and  In- 
surance Co.  T.  Netr,  43  Kan.  457,  23  Pac. 
606,  a»e  cited.  Counsel  for  plaintlCt  regards 
the  motion  as  one  to  set  aside  the  Judgment 
and  also  to  grant  a  new  trial,  and  calls  at- 
tention to  the  language  In  the  Journal  entry 
that  the  court  did  "deny  and  overrule  each 
of  said  motions."  But  If  we  are  to  assume 
that  such  was  the  intent  and  effect  of  the 
court's  order,  it  does  not  follow  that  it  was 
Incumbent  upon  Judge  Harris  to  grant  a  mo- 
tion for  new  trial.  Id  Baas  v.  Swlngley.  the 
point  decided  was  that  when  the  motion  is 
based  on  the  ground  that  the  verdict  is 
not  sustained  by  sufficient  evidence,  It  la 
the  duty  of  the  new  Judge  to  grant  the  mo- 


tion because  he  could  not  know  what  the  evi- 
dence waa.  In  the  Neff  Case  a  new  trial 
was  granted,  and  this  was  afllrmed  and  the 
Swlngley  Case  referred  to,  but  what  was  real- 
ly Involved  in  the  motion  does  not  clearly 
appear.  In  Linker  v.  BaUroad  Co.,  87  Ean. 
ISO;  123  Pac  745,  the  matter  is  placed  on 
the  ground  stated  In  Bass  r.  Swlngley.  The 
point  iwesented  by  the  verified  amended  mo- 
tion was  the  invalidity  of  the  Judgment  aris- 
ing out  of  the  alleged  lack  of  Jurisdictton 
in  Judge  Heizer,  and  this  Involved  no  ex- 
amination or  weighing  of  evidence  In  the  or- 
dinary sens^  or  the  credibility  of  witnesses, 
and  one  Judge  could  act  as  well  as  another. 
The  last  Legislature  provided  that  the  mo- 
tion shall  not  be  granted  for  the  reason  of 
the  change  in  Judges  when  the  evidence  is 
available  so  that  the  new  Judge  has  the  facts 
before  him  (Laws  1913,  c.  243),  and  this, 
tboi^  not  applicable  here,  indicates  a  par- 
pose  in  line  with  the  dedsttm  in  the  Swing- 
ley  Case. 

The  only  question  sought  to  be  raised  by 
the  appeal  as  stated  by  counsel  for  the  plain- 
tiff ia  the  validity  of  the  decree,  and  benct 
we  need  not  discuss  or  determine  the  point 
suggested  as  to  the  effect  upon  the  power  of 
Judge  Heizer  the  expiration  of  Judge  Heck- 
d's  term  had. 

For  the  reasons  already  indicated  we  must 
r^rd  the  decree  as  valid  and  binding,  and 
the  order  refusing  to  set  aside  Is  therefore 
affirmed.  All  tbe  Justices  concurrinjp 


m  KMn.  3H) 
WAIT  V.  McKIBBEN.    (No,  18350.) 
(Supreme  Court  of  Kansas.   May  ft,  1914J 

(SyUabua  by  the  Court,) 

1.  Judgment  (8  199*)— Action  ow  DissoLr- 

TION  AOBEEUKNT  —  JUDOlfRIfT  NOTWITU- 
8TANDINO  V^OEOT. 

Id  an  action  to  recover  on  a  partneisfaip 
dissolution  agreement,  the  defendant  pleaded 
a  mutual  mistake  by  which  a  provision  to  turn 
over  a  mortgage  on  one  of  two  ti-acts  of  land 
bad  been  changed  to  one  for  turning  over  a 
mortgage  on  both  tracta.  The  evidence  showed 
and  the  jur^  found  that  the  scrivener  bad  made 
a  mistake  id  drawing  the  contract  from  the 
agreed  draft  famished  b;  the  parties,  aod  that 
when  it  was  signed  the  plaintiff  knew  of  the 
change,  but  the  defendant  did  not.  The  court 
had  instructed  that.  In  order  for  the  plaintiff 
to  recover,  a  mutual  mistake  most  be  shown. 
The  defendant  asked  leave  to  amend  hy  alleginfi 
a  mistake  on  his  part  and  fraud  on  the  pan 
of  the  plaintiff.  Thia  was  refused,  and  the 
court  rendered  judgment  against  the  defendant 
on  the  findings  notwitbatandhig  tin  general 
verdict   Held,  error. 

rSd.  Note.— For  other  cases,  see  Jodgment. 
Cent.  Dig.  fi  867-375;  Dec  Dig.  {  199.*] 

2.  Appeal  and  Ebkos  <|  959«)— Pabtnkbship 
(1 120*)— Amen  diient^Vabiancb. 

The  matter  of  amending  to  conform  to  the 
proof  heing  discretionary,  the  ruling  in  that  «- 
apect  will  not  be  disturbed,  but  the  difference  bi- 
Iween  the  allesationa  and  the  proof  was  tech- 
nical rather  than  substantial,  and  the  gen- 
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eral  verdict  diould  bave  been  aUowAd  to  stand 

regardless  of  any  amendment. 

[Ed.  Note.— For  other  casen,  see  Appeal  and 
Error,  Cent.  Dig.  »  3S25-3m;  Dec  Dig.  { 
eSO;*  Partnerabip,  Gent.  Dig.  H  1^  183; 
Dec.  Dig.  S  120.*] 

Appeal  from  DtBtrlct  Goort,  Ford  County. 

Action  by  L.  E.  Walt  against  Clay  McEib* 
ben.  From  a  Jadgmeot  for  plaintiff,  defend- 
ADt  appeals.   Reversed,  with  dtrecttons. 

Chas.  A.  Baker  and  B.  F.  Milton,  both  of 
Dodge  City,  for  appellant  Scatea  ft  Wat- 
kins  and  MadlsoD  ft  Tan  Riper,  all  of  Dodge 
City,  fbr  appellee. 

WEST.  J.  Hie  parUes  agreed  upon  a  dls- 
BoIaUon  of  ttaelr  real  estate  partnerdttp. 
They  had  sold,  or  were  about  to  sell,  a  half 
section  and  a  qoarter  section  of  land  at  a 
profit  of  $1,900,  and  expected  to  take  a  mort- 
gage on  one  or  both  of  the  tracts,  but  it  turn- 
ed out  that  the  half  section  was  paid  for  In 
cash.  The  plaintiff  dictated  to  their  stenog- 
raifher  a  draft  of  the  agreement,  which  draft 
proTided  tiut  the  defendant  was  to  tarn  and 
assign  to  the  plaintiff  an  Interest  of  111,900 
in  a  mortgage  on  the  half  section  or  qnarto: 
section  of  land.  This  draft  was  given  to  an 
attorney  to  put  in  proper  1^1  shape,  but  not 
to  diange  its  legal  effect  In  drawing  the 
Goatrsct  from  this  draft  the  attorney  1^  mis- 
take used  the  word  "and,"  instead  of  *W 
thereby  making  the  contract  provide  that  the 
mortgage  was  to  cover  both  the  half  section 
and  the  quarter  section.  Upon  his  refusal  to 
turn  ovor  a  mortgage  covering  botb  tracts  of 
land  the  plaintiff  sued  the  defendant  tor  the 
>nm  of  fl.900.  The  answer  pleaded  a  mntnal 
mistake.  The  verdict  was  tot  the  defendant, 
and  the  jury  fonnd  that  the  draft  was  given 
to  the  attorney  to  put  Into  1^1  language; 
that  he  made  the  change  from  "or^  to  "and" 
by  clerical  mistake ;  that  the  defoidant  in  ex- 
ecQtlng  the  coi^ract  did  not  know  of  the 
change,  but  the  plalnUfl  did;  that  the  de- 
Jtendant  had  tendered  a  mortgage  on  the 
quarter  section,  which  was  refused;  and  that 
when  the  contract  was  signed  both  parties 
did  not  intend  that  the  mor^ge  was  to  cov- 
er both  tracts.  Onie  defendant  asked  leave  to 
amend  and  allege  a  mistake  on  his  part  and 
fraud  on  the  part  of  the  plaintiff;  the  de- 
fendant having  testified  that  before  turning 
the  draft  over  to  the  attorn^  he  asked  tlie 
lAalntlfl  If  that  was  their  exact  agrement, 
and  was  answered  in  the  affirmative  The 
plaintiff  moved  for  judgment  on  the  special 
findings,  and  the  court  overruled  the  request 
for  leave  to  amend,  and  granted  the  plain- 
tiff's motion,  and  rendered  Judgment  against 
the  defWdant  for  $1,970,  with  interest  and 
costs.  The  defendant  apprals,  and  urges 
that  he  slwuld  have  been  permitted  to  amend 
for  the  reastm  'that  the  mistake  of  the  scriv- 
ener was  really  the  mutoal  mistake  of  the 
parties,  and  hence  the  flndkigs  were  consist- 
ent with  the  general  verdict;  also  that  under 


tiie  allegations  and  proof  and  the  prayer  for 
general  relief  reformation  of  the  contract 
should  have  been  decreed ;  further,  that  even 
if  it  was  necessary  to  allege  fraudulent  con- 
cealment on  the  part  of  the  plalutlff,  a  timely 
request  so  to  amend  was  made  and  should 
have  been  granted. 

[1,2]  The  days  of  technicalities  ere  past 
The  evidence  and  findings  show  dearly  and 
conclusively  that  the  contract  signed  was  not 
the  one  agreed  upon,  and  that  the  plaintiff 
executed  the  former  with  this  knowledge, 
while  the  defendant  signed  In  ignorance  of 
the  change.  The  difference  between  an  ordi- 
nary mutual  mistake  and  the  situation  here 
presented  Is  not  such  as  to  Justify  punishing 
the  defendant  and  rewarding  the  plaintiff. 
Both  may  well  be  satisfied  if  required  to 
abide  by  the  agreement  they  actually  made. 
The  motion  to  amend  was  Informal,  but 
should  have  been  treated  as  one  to  meet  the 
requirements  of  section  140  of  the  Civil  Code, 
bat  the  general  rule  is  that  such  matters 
must  be  left  to  the  discretion  of  the  trial 
court,  and  the  ruling  need  not  be  disturbed. 
Doty  V.  Shepard,  139  Pac  1183.  However, 
the  court  liad  the  parties  before  it,  the  con- 
troversy liad  been  fully  litigated,  and  the 
tects  were  made  plain  by  the  verdict  and 
findings  of  the  Jury,  and  it  was  error  to  hold 
the  defendant  to  a  contract  be  had  not  in 
fact  made  and  give  the  plaintiff  the  benefit 
of  a  change  known  to  bnt  undisclosed  by  him. 
And  in  order  to  render  the  proper  Judgment 
no  change  in  the  pleadings  was  essential; 
the  variance  between  the  allegatioDs  of  the 
answer  and  the  proof  being  of  form  more 
than  of  snbstance.  Hopkineon  v.  Conley,  75 
Kan.  65, 67,  etseq.,  88  Pac.  549;  Sutter  v.  Har- 
vester Co.,  81  Kan.  452,  456,  106  Pac.  29; 
Homick  V.  U.  P.  Railroad  Co.  85  Kan.  668. 
571,  572,  118  Pac.  60,  38  L.  R.  A.  (N.  S.)  826, 
Ann.  Cas.  1913A,  208;  Pohl  v.  Fulton,  80 
Kan.  14,  119  Pac  716,  Ann.  Cas.  1913B,  1014; 
Malone  v.  Jones,  91  Kan.  815,  139  Pac  887. 
For  a  review  of  authorities  see  Bear  T.  Cut- 
ler, 86  Kan.  66, 119  Pac  713. 

In  Hardy  r.  La  Dow,  72  Kan.  174,  83  Pac 
401,  the  allegation  was  that  the  contract  was 
void  for  fraud,  and  Its  cancellatiMi  was 
sought  The  court  decided  that  by  mistake 
It  had  ftilled  to  express  the  real  intention  of 
the  parties,  and  proceeded  to  reform  and  en- 
force it,  and  this  was  held  proper.  Here  we 
have  the  converse.  A  mutual  mistake  was 
alleged,  and  at  least  an  ineqnlteble  advan- 
toge  taken  by  one  of  the  parties  proved,  and 
tlie  court  should  have  proceeded  to  reform 
and  enforce  the  contract  actually  made.  Sut- 
ton V.  Kisser,  104  Iowa,  631,  636,  74  N.  W.  23; 
Town  of  Essex  v.  Day,  62  Conn.  483,  1  Ati. 
620  ;  8  Pomeroy,  Eq.  Jnr.  {  1376. 

"When  reformation  Is  sought  on  the  ground 
of  mutual  mittake  only,  and  it  Kpp^m  that 
the  sale  was  as  alleged  in  the  complaint,  and 
that  the  deed  was  accepted  through  a  mla- 
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take  on  plaintiff's  part,  and  the  evidence  re- 
ceived without  objection  also  shows  clearly 
and  satisfactorily  that  the  misdescription  was 
Inserted  either  throuffh  mtstake  or  fraud  on 
defendant's  part,  the  deed  should  be  reform- 
ed. James  v.  Cutler,  54  Wis.  172,  Syl.  179, 
10  N.  W.  14'1,  150. 

In  the  opinion  last  cited  It  was  said :  "The 
evidence  was  all  received  without  any  ob- 
jection that  It  was  not  admlssihie  under  the 
allegations  of  the  complaint.  The  court  was 
therefore  at  liberty  to  grant  any  relief  asked 
for  In  the  complaint,  whether  the  plaintiff 
was  entitled  to  such  relief  on  the  ground  of 
mutual  mistake  or  on  the  ground  of  mis- 
take on  the  part  of  the  respondent  and  traod 
on  the  part  of  the  appellant'* 

It  is  suggested  that,  as  the  defendant  Is  by 
the  judgment  permitted  to  keep  his  mortgage 
which  is  presumably  worth  Its  face,  he  loses 
nothing.  But  he  has  lost  a  case  which  he 
was  entitled  to  win,  and  the  costs  incident 
thereto. 

The  judgment  Is  reversed,  with  directions 
to  enter  Judgment  on  tiie  g^eral  rerdlct.  In 
favor  of  the  defendant  AU  the  Justices  con- 
curring. 


(92  Kan.  258) 

WOODS  T.  NICHOLAS  et  al.  (No.  18,109.) 
(Supreme  Court  of  Kansas.    May  0.  1914.) 

(Syllahua  by  the  Court.} 

1.  PLEAniKQ  (§  229*)— Amen OMBHTS. 

Amendments  for  the  purpose  of  correcting 
mistakes  or  defects  in  pleadings  tbat  would  pro- 
mote justice  and  not  substantially  cbnnge  tbe 
claims  or  defenses  of  parties  should  be  liberally 
allowed. 

[Ed.  Note.— For  other  canes,  see  Pleading, 
Cent.  Dig.  §  591 ;  Dec.  Dig.  fi  229.*1 

2.  Pleaoinq  (8  248*)— Amended  Petition- 
Co  nstbuction. 

Tbe  averments  of  tbe  amended  petition  ez- 
aroined,  and  held  to  state  a  cause  of  action  for 
the  deceit  and  fraud  of  tbe  defendant. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  if  686,  687,  689-706,  708%,  709; 
Dec.  Dig.  8  248.*] 

a  Fraud  ({  11*)— Expebssion  or  Opinion. 
A  mere  pumng  statement  by  tbe  seller  as 

to  tbe  Quality  of  an  article  sold  or  exchanged 
is  generally  regarded  as  an  expression  of  opin- 
ion, and  of  itself  does  not  constitute  fraud  as 
against  the  buyer. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  8§  12,  13 ;  Dec.  Dig.  {  11.*] 

4.  Sales  (§  41*)— Exception  of  Rule  op  Ca- 
veat Kmptor. 

It  is  a  general  rule  tbat  if  an  article  is 
sold  for  any  and  all  purposes  for  which  it  is 
adapted,  and  not  by  a  manufacturer  or  producer 
for  a  particular  purpose,  and  it  is  open  to  in- 
spection by  the  buyer,  tbe  rule  of  caveat  emptor 
applies. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  I  84;  Dec  Dig.  8  41.*] 

Appeal  from  District  Court,  Seward  County. 

Action  by  G.  R  Woods  against  G.  L.  Nichol- 
as and  It.  W.  Parker.  From  judgment  for 
plalntlfr,  defendant  Parker  appeals.  Affirmed. 


V.  H.  Grlnstead  and  Arthur  C.  Scales,  both 
of  Liberal,  for  appellant.  J.  P.  Laughlio,  of 
Osage  City,  and  F.  S.  Macy,  of  Uberal,  for 
appellee. 

JOHNSTON,  C.  J.  In  an  action  brought 
by  C.  E.  Woods  he  charged  that  L.  W.  Parker 
had  deceived  and  defrauded  hUn  by  selling 
and  transferring  to  him  two  promissory  notes 
executed  In  his  favor  by  G.  Ia  Nicholas,  one 
for  $327.50  and  another  for  ¥3Q0,  due  at 
different  times,  and  representing  that  the 
notes  were  secured  by  a  mortgage  upon  an 
engine  and  certain  implements  which  were 
not  otherwise  incumbered  when  In  fact  there 
was  a  prior  mortgage  on  the  property  In  an 
amount  about  equal  to  Its  value.  In  1907 
Parker  purchased  the  engine  from  Hart-Parr 
Company,  and  to  secure  the  x>aynient  of  the 
purchase  price  gave  that  company  a  mortgage 
thereon  for  $1,500.  He  paid  $1,000  of  that 
indebtedness,  and  later  sold  the  engine  and 
some  plows  to  Nicholas  who  executed  the  two 
notes  mentioned  In  favor  of  Parker,  and  he 
also  executed  a  mortgage  ou  tbe  engine  and 
plows  to  secure  these  notes,  which  contained 
a  clause  that  the  property  was  unincumbered. 
Shortly  afterwards  Pailcer  transferred  the 
Nicholas  notes  and  the  mortgage  to  Woods, 
representing  that  the  notes  were  well  secured 
by  a  first  mortgage,  when  there  was  In  ex- 
istence a  mortgage  on  tbe  property  glrai  by 
Parker  himself  to  secure  an  unpaid  note  of 
$500.  At  the  instance  of  Parker,  Grage,  who 
was  his  son-in-law,  obtained  this  $600  note, 
and  later  Parker,  as  the  agent  of  Grage,  fore- 
closed the  first  mortgage  and  ab60i1>ed  tbe 
security  which  bad  been  given  to  Woods. 
Woods  began  this  action,  basing  it  on  tbe 
fraud  and  deceit  of  Parker,  and  named 
Nicholas,  who  was  alleged  to  be  Insolvent,  as 
a  defendant  in  the  case.  Parker  answered, 
admitting  the  existence  of  the  unpaid  note  of 
$500  and  the  prior  mortgage  which  had  been 
gtren  to  qecnre  its  payment,  and  he  also  al- 
leged that  Woods  had  turned  orer  to  him  as 
part  consideration  for  the  notes  an  old 
wbm-ont  automobile  representliv  U  to  be  as 
good  as  a  new  one,  and  he  therefore  asked  ftir 
judgmmt  against  Woods  for  the  sum  of  V600. 

[1]  There  Is  complaint  that  Woods  was  pei^ 
mitted  to  file  an  amended  petition  after  the 
trial  had  been  commoiced,  and  also  that  the 
petition  so  amended  Called  to  state  a  cause  of 
action  for  fraud  and  deceit  No  error  was 
committed  in  ^tber  respect  Amendments 
for  the  purpose  of  correcting  mistakes  of  any 
kind  in  pleadings  which  would  be  in  fortbei^ 
ance  of  justice  and  would  not  substantially 
(Aange  the  claims  or  defenses  should  be  liba> 
ally  granted.  Code  Civ.  Proc.  |  140  (Geo.  St 
1900);  Rogers  v.  Hodgson,  0  Kan.  276,  2S 
pRC.  732;  Deter  t.  Jackson,  76  Kan.  568,  92 
Pac.  546;  Malone  t.  Jones,  91  Kan.  815,  138 
Pac.  387;  Walt  v.  McKlbben,  140  Pac.  S60. 

[2]  The  amendment  made  by  Woods  only 
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amplified  the  avenneDts  of  his  original  peti- 
tion, which  itself  stated  a  right  of  recovery 
on  the  ground  of  fraud.  While  Woods  set 
out  the  notes  which  had  been  transferred  to 
him  by  Parker,  Indorsed  as  "without  re- 
course," it  was  further  stated  that  he  was 
induced  to  take  them  by  the  representations 
of  Parker  that  they  were  well  secured  by  a 
first  mortgage  upon  the  property,  whereas 
the  mortgage  given  by  himself  was  a  lien  on 
the  property,  and  that  he  bad  been  instru- 
mental in  having  his  son-in-law  obtain  and 
foreclose  that  mortgage.  Plaintiff  alleged 
and  offered  testimony  to  show  that  the  repre- 
sentations so  fraudulently  made  were  relied 
on  by  him,  and  also  that  Qie  maker  of  the 
notes  was  insolvent. 

[3]  On  behalf  of  Parker  It  was  claimed 
that  error  was  committed  In  Instructing  the 
Jury  as  to  the  representations  made  by  Woods 
telaUng  to  the  condition  of  the  automobile 
given  by  Woods  in  exchange  for  the  notes  and 
mortgage.  Parker  claimed  that  he  was  enti- 
tled to  set  oft  the  price  of  new  tires  pur- 
chased by  him  to  replace  Uie  worn  ones  that 
were  on  the  machine  -whrn  he  got  it,  and 
which  he  aaya  were  represented  to  be  in  good 
oondltitm.  The  court  advised  the  Jury  that  if 
the  plaintiff  made  false  and  fraudulent  rep- 
resCTtatlons  as  to  the  condition  of  the  anto- 
mohUe  in  certain  respects,  on  wbidi  Parker 
Idled,  and  that  he  dU  and  could  not  dis- 
cover such  condition  by  an  examination  made 
with  reasonable  care  and  diligence,  he  would 
be  entiUed  to  recover  the  damages  sustained, 
hnt  added  that  under  the  admitted  facts  of 
the  case  Woods  was  not  liable  for  the  new 
tires  which  Parker  had  placed  on  his  ma- 
chine. The  exclusion  from  consideration  of 
the  new  tires  Is  the  part  of  the  Instruction  of 
which  complaint  Is  made.  The  ruling  was 
based  on  the  fact  that  Parker  had  made  an 
examination  of  the  tires  before  the  sale  and 
exchange  was  effected.  It  appeared  that  he 
not  only  examined  but  commented  upon  the 
fiict  that  the  tires  were  badly  worn  and  he 
noticed,  too,  that  the  rubber  had  been  worn 
off  so  that  the  canvas  was  In  sight  Woods 
was  not  a  manufacturer  or  a  dealer  In  auto- 
mobiles, and  it  appears  that  he  did  not  have 
any  expert  knowledge  respecting  theuL 
When  the  o^ndition  of  the  tires  was  men- 
tioned, Woods  said,  "Oh,  pshaw,  they  are 
good  for  2,000  miles."  This  was  a  mere  puff- 
ing statement  like  those  frequently  made  re- 
specting the  value  of  tilings  offered  for  sale, 
which  are  generally  regarded  to  be  expres- 
sions of  opinion,  and  whi<Ai  of  themselves  do 
not  constitute  fraud.  85  Cyc.  71.  There  was 
nothing  approaching  a  warranty  of  the  tires, 
nor  were  there  any  confidential  relations  be- 
tween the  parties,  and  as  the  Information 
relating  to  the  condition  of  the  tires  was 
available  alike  to  both  parties,  and  as  the 
tires  were  actually  Inspected  by  Parker,  it 


cannot  he  said  that  he  was  defrauded  In  that 
respect 

[4]  It  is  a  general  rule  that  if  an  article  is 
sold  for  any  and  all  purposes  for  which  it  is 
adapted,  and  not  by  a  manufacturer  or  pro- 
ducer for  a  particular  purpose,  and  is  oi)eii 
to  Inspection  by  the  buyer,  the  doctrine  uf 
caveat  emptor  applies.  Graffenstelu  v.  J^p- 
stein  &  Co.,  23  Kan.  443,  33  Am.  Rep.  171; 
Lukens  v.  Frelund,  27  Kan.  664,  51  Am.  Rep. 
429;  Safe  A  Lock  Ck>.  v.  Huston.  55  Kan.  104, 
39  Pac.  1035,  28  L.  R,  A.  53;  Klnkel  v.  Wlmie, 
67  Kan.  100,  72  Pac.  548,  62  L.  R,  A.  5&6; 
Mechem  on  Sales,  |  1311.  There  are  excep- 
tions to  this  rule,  but  none  of  them  are  ap- 
plicable to  the  facts  in  this  case. 

There  was  no  good  reason  to  complain  of 
the  rule  relating  to  the  measure  of  damages 
stated  by  the  court.  The  Jury  were,  in  effect 
told  that  if  they  found  for  Woods,  they 
should  allow  him  such  part  of  the  notes  and 
Interest  as  was  lost  through  the  false  and 
fraudulent  representations  of  Parker.  The 
notes  would  have  been  worth  their  face  value 
if  they  had  been  fully  secured  as  Parker  rep- 
resented them  to  be,  but  without  the  securi- 
ties they  were  worthless,  and  hence  the  dif- 
ference between  the  amount  of  the  notes  and 
any  allowance  made  bcause  of  the  defects  in 
the  automobile  was  the  measure  of  Woods' 
recovery. 

The  Judgment  of  the  district  court  will  be 
affirmed.  All  the  Justices  concurring. 


m  Ran.  440> 
STATE  V.  WALLACE  et  aL   (No.  19.185.) 
(Supreme  Court  of  Kansas.    Slay  8,  1914.) 

(Bpltabua  bu  the  Court.} 
Crthinai.  Law  (SS  628,  8.^5")— Misconduct  of 

JUROB— InPOBUATION— INDOBSINO  NaUE»  OP 

Witnesses. 

The  record  in  a  conviction  for  the  sale  of 
liquor  examined,  and  held  to  show  do  error. 

[Ed.  Note.— Por  other  cases,  see  Criminal 
Law,  Cent.  Dig.  «  1409-1411. 1418-1419,  2048- 
2053;  Dec.  Dig.  |§  628,  855.n 

Appeal    from   District   Court,  Bourbon 

County. 

Lee  Wallace  and  others  were  charged  with 
the  sale  of  Intoxicating  llquora  Lee  Wal' 
lace  was  convicted  and  appeals.  Affirmed. 

C.  B.  Griffith  and  H.  A.  Pritchard.  both  of 
Pt  Scott,  for  appellant.  Jno.  8.  Dawson, 
Atty.  Gen.,  and  F.  S.  Jackson,  of  Topeka,  for 
the  State. 

MASON,  J.  Lee  Wallace  was  convicted 
of  the  sale  of  Intoxicating  liquor,  and  ap- 
peals. 

When  the  case  was  called  for  trial,  the 
county  attorney  was  allowed  to  Indorse  upon 
the  Information  the  names  of  a  number  of 
additional  witnesses.  Including  that  of  the 
witness  upon  whose  evidence  the  conviction 
was  had.  The  defendant  complains  of  this 
ruling,  but  it  was  within  the  discretion  of  the 
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wurt  The  application  for  leave  to  Indorse 
tbe  names  bad  been  made  two  days  before, 
no  continuance  was  asked  on  account  of  it, 
and  it  does  not  appear  that  any  prejudice 

resulted. 

The  witness  referred  to  testified  that  at  a 
certain  time  he  had  bought  whisky  of  the 
defendant  The  defendant  did  not  testify. 
A  motion  for  a  new  trial  was  filed  on  the 
ground  that  two  witnesses  had  subsequently 
been  discovered  who  would  testify  that  at 
the  time  designated  they  had  heard  the  wit- 
ness referred  to  ask  the  defendant  for  some 
whisky  and  had  heard  the  defendant  tell  him 
he  bad  none.  We  do  not  think  the  affidavits 
to  this  effect  required  the  granting  of  a  new 
trial. 

A  new  trial  was  also  asked  upon  the 
ground  that  during  the  deliberations  of  the 
Jurors  one  of  them  had  said:  "How  are  we 
going  to  square  ourselves  with  the  people 
in  the  face  of  so  many  witnesses,  If  we  don't 
convict?"  This  is  not  such  misconduct  as 
to  require  a  reversal. 

On  the  hearing  of  the  motion  for  a  new 
trial,  the  county  attorney,  on  request  of  the 
court,  filed  an  affidavit  stating  that  at  the 
time  he  filed  the  information  he  had  knowl- 
edge of  the  sale  upon  which  the  defendant 
was  convicted.  Whatever  bearing  the  fact 
may  have  had  upon  the  matter  under  con- 
sideration, there  was  nothing  Improper  or 
prejudicial  in  Its  thus  being  made  of  record. 

The  judgment  is  affirmed.  All  the  Justices 
concurring 

(92  Kan.  391) 
RAWLINS  COUNTY  STATE  BANK  T. 

WALTERS.   (No.  18,849.) 
(Supreme  Court  of  Kansas.   May  9,  19140 

(Syllabua  hv  ttie  Court.) 

1.  Chattel  Mobtoagks  (8  227*)  —  Sai*  bt 

MoBTG A OEB— Payment  to  CBBorroR. 

A  mortgagee  cannot  pursue  the  proceeds  of 
a  sale  of  mortgaged  personal  property,  made  by 
the  mortgagor,  and  received  and  applied  by  bis 
creditor  in  good  faith  in  pajrment  oi  a  valid  debt, 
where  the  person  bo  receiving  the  proceeds  has 
no  knowledge  of  the  mortgage  and  is  not  charge- 
able with  any  notice  of  its  existence. 
.  [Ed.  Note.— For  other  cases,  see  Cbnttel  Mort- 
gages, Cent.  Dig.  {  476;  Dec.  Dig.  {  227.*1 

2.  Chattel  Mobtqaqes  (|  227*)  —  Rboord — 

NOTICB. 

In  the  situation  stated  above,  the  filing  of 
the  chottel  mortgage  in  the  proper  office  does  not 
impart  constructive  notice  to  the  creditor  who 
receives  and  applies  the  proceeds  of  the  sale,  but 
has  no  lien  upon  or  tight  to  the  mortgaged  prop- 
erty. 

(Ed.  Note. — For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  S  476 ;  Dec  Dig.  |  227.*] 

Appes:!  from  District  Conrt,  Rawlins 
County. 

Action  by  the  RawUiu  County  State  Bank 
against  Henry  Walters.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Affirmed. 

Fred  Robertson,  of  Topeka,  for  appellant 
Dempster  Scott  of  Atwood,  for  appellee. 


BENSON,  J.  This  Is  an  action  by  a  mort- 
gagee to  recover  the  proceeds  of  a  sale  of 
mortgaged  personal  property  made  by  the 
mortgagor.  The  material  facts  found  by  the 
district  court  are  that  on  October  16,  1907, 
John  Herzog  borrowed  $512  from  the  de- 
fendant for  which  he  gave  his  promissory 
note  secured  by  a  mortgage  upon  horses  and 
other  personal  property.  On  November  8, 
1910,  he  borrowed  $162.75  from  the  plaintiff 
and  secured  the  payment  by  hla  promissory 
note  and  a  mortgage  upon  several  horses 
Including  a  certain  sorrel  horse.  Both  mort- 
gages were  promptly  filed  in  the  office  of  the 
register  of  deeds.  On  April  20,  1911,  Herzog 
sold  the  sorrel  horse  to  an  unknown  buyer 
for  $190,  receiving  a  bank  check  for  that 
amount  The  defendant  thereupon  demand- 
ed and  received  the  check  from  Herzog  to 
apply  on  his  note  and  mortgage  and  so  ap- 
plied it,  without  any  notice  of  the  plaintiff's 
mortgage  other  than  that  Imparted  by  the 
record.  The  district  court  found  that  the 
defendant's  mortgage  did  not  contain  a  suffi- 
cient description  of  the  sorrel  horse  in  ques* 
tion,  excluded  the  mortgage  from  evidence^ 
and  concluded  as  matter  of  law  "that,  ina» 
much  as  the  defendant  applied  the  $190  up- 
on a  pre-extstlng  debt,  he  is  entitled  to  recoT- 
er  in  this  action." 

[1]  The  plaintiff  contends  that  the  conda- 
slon  of  law  was  erroneous;  that  the  iden- 
tical fund  arising  from  the  sale  of  the  mort- 
gaged property  having  been  traced  to  the 
defendant  Is  subject  to  the  Hen  of  the  mort- 
gage. The  law  is  otherwise.  A  mortgagee 
cannot  pursue  the  proceeds  of  a  sale  of  mort- 
gaged personal  property,  made  by  the  mort- 
gagor, and  received  and  applied  by  his  cred- 
itor, In  good  faith.  In  payment  of  a  valid  debt 
where  the  person  bo  rec^Tii^;  the  proceeds 
has  no  knowledge  of  the  morti^ge  and  Is  not 
chargeable  with  any  notice  of  Its  existence. 
Burnett  t.  Gustafson,  54  Iowa,  86,  6  N.  W. 
132,  87  Am.  Rep.  190;  Gobb^  on  Chattel 
Mortgages,  toL  2,  S  636. 

[2]  Section  5224  of  the  Oeneral  Statntes  of 
1909  provides  that  a  chattel  mortgage  shall 
be  void  as  iq^lnst  creditors  of  the  mortgagor 
and  as  against  sabseqnent  mortgagees  and 
purchasers  In  good  faith  unless  d^walted  In 
the  office  of  the  register  at  deeds.  The  cred- 
itors referred  to  In  this  statute  are  only  those 
having  some  specific  lien  upon  or  Interest  in 
the  mortgaged  property ;  mere  general  cred- 
itors are  not  embraced  in  this  designation. 
Youngbei^  v.  Walsh,  72  Kan.  220,  83  Paci 
973.  The  record  of  a  chattel  mortgage  ink- 
parts  constructive  notice  to  such  persons 
only  as  would  have  been  entitled  to  protec-, 
tion  against  the  conveyance  or  mortgage  in 
case  it  had  not  been  recorded.  Greer  r. 
Newland,  70  Kan.  315,  78  Pac.  835,  70  L.  R. 
A.  554,  109  Am.  St  Rep.  424;  24  A.  &  E. 
Encycl.  of  L.  (2d  Ed.)  146. 

The  defendant's  mortgage,  having  been 
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held  InsuflSclent  and  excluded  from  cTidenoe, 
need  not  be  considered  In  tbe  transaction; 
bat  the  Indebtedness  remained,  npon  which 
the  defendant  as  a  mere  general  creditor  of 
the  mortgagor  (in  the  plalnUfTs  mortgage) 
could  rightfully  ask  and  receive  payment,  In 
the  absence  of  an;  fraud,  collusion,  or  sinis- 
ter purpose.  This  result  follows  necessarily 
from  tbe  principles  decided  by  this  court  in 
tbe  cases  cited.  See,  also,  Drumtn  t.  Bank, 
65  Kan.  746,  70  Pac.  874. 

As  the  defendant  received  and  applied  the 
money  In  good  faith  upon  a  valid  debt  wlth- 
ont  knowledge  of  the  platutlfTs  mortgage,  no 
liability  is  established  against  him. 

The  judgment  Is  aflarmed.  All  the  Jus- 
tioes  concurring. 

(M  Kan.  806) 

80HBIBAR      MAXWELL  «t  aL 

(No.  16,643.) 
Oaprwe  Court  of  Kanaaa.    May  9,  1914.) 

(Byllahva  by  the  Court.) 

1.  Deeds  (('  211*)— Fraudulent  Repbeseh- 

UTIONS— feiUFFICIENCI  OF  EVIDENCE. 

Id  an  exdiange  of  a  farm  for  other  proper- 
ty, it  was  found  by  the  jury  that  false  and 
fraudulent  reprcseotations  were  made  to  the 
owner  of  the  farm  as  to  the  character  and  val- 
ue of  tbe  property  ezchaDged  for  the  farm  and 
aptai  wbith  its  owner  relied,  and  it  is  held  that 
the  testimony  In  the  case  is  sufficient  to  up- 
hold the  findings  of  the  jury. 

J Ed.  Note.— For  other  cases,  sec  Deeds,  C§nt. 
g.  a  637-647 ;  Dec.  Dig.  {  211.*] 

2.  KeW  TBIAL  (8  140*)— IMFBBTZNIHT  AmOA- 

VIT8— Bight  to  Strike. 

The  court  is  juatlfied  in  striking  from  the 
record  scandalous  and  impertinent  affidavits 
offered  in  support  of  a  motion  for  a  new  trial, 

fEd.  Note. — For  other  caaes,  see  New  Trial, 
Cent.  Dir.  §8  284-287,  289,  302,  806;  Dec 
Dig.  I  140.*] 

3.  New  Triai.  ({  106*)— Obouhos— Ihpsaoh- 
ina  EvinHiOK. 

Ordinarily  a  new  trial  will  not  be  granted 
on  account  of  new  evidence  which  only  goes 
to  tbe  general  repntation  of  a  witness  for  troth 
and  veracity  or  which  merely  disctedits  him  or 
impeaches  nls  character. 

[fid.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  8»  18S,  221-223.  22&;  Dee.  Dig.  | 
105.*] 

Ai>peal  from  District  Court,  "Lyon  County. 

Action  by  Laura  B.  Schribar  against  John 
M.  Maxwell  and  others.  From  Judgment  for 
plaintiff,  the  defmdant  named  appeals.  Af- 
firmed. 

H.  B.  Hughbanks,  of  Osage  City,  P.  E, 
Gr^ory  and  A.  B.  Crum,  both  of  Lyndon, 
and  J.  6.  Waters,  of  Topeka,  for  appellant 
Harry  O.  Glasser,  H.  G.  McKeever.  and  D.  M. 
Walker,  all  of  Enid,  OkL.  for  appellee. 

JOHNSTON,  C.  J.  This  was  an  action 
broi^ht  by  the  appellee,  Laura  B.  Sdirtbar, 
to  set  aside  a  deed  to  a  tract  of  land  which 
she  bad  made  to  the  appellant,  John  M,  Max- 
well* and  which  it  was  alleged  he  fraudulent- 
ly obtained  from  her.  She  owned  100  acres 


of  land  In  Kansas  worth  about  9iJS00  and 
had  given  two  mortgageB  tbefeon,  <me  for 
$700  and  another  for  $200.  It  was  alleged 
that  Maxwell  induced  her  to  convey  to  him, 
in  exchange  for  a  cash  payment  of  flOO,  a 
stock  of  goods  which  be  represented  to  be  of 
tbe  value  of  $1,600  and  tbe  transfer  to  her 
of  an  interest  he  had  in  a  certain  tract  of 
government  land  in  Oklahoma.  She  averred 
that  he  deceived  her  as  to  the  location  of 
the  Oklahoma  land  and  as  to  his  ownership 
or  interest  In  It,  that  he  procured  her  to 
make  an  entry  on  a  tract  other  than  the  one 
shown  to  her.  She  also  alleged  that  she 
was  unacquainted  vrlth  the  value  of  mer- 
chandise, and  that  she  accepted  the  goods 
relying  on  his  representations  as  to  their 
character  and  value,  and  that  his  represen- 
tatlMis  were  falsely  made  with  the  intention 
of  cheating  her.  In  her  amended  petition 
she  tendered  the  appellant  the  $100  which  he 
had  paid  to  her,  as  well  as  the  stock  of  goods 
received  from  him,  and  also  a  relinquishment 
of  her  rights  in  the  government  land  on 
which  he  bad  led  her  to  place  a  filing.  Short- 
ly .after  the  transfer  of  the  Lyon  county  land 
to  him,  he  mortgaged  it  to  Robert  Craig  for 
$2,000,  and  she  alleged  that  It  was  execated 
without  consideration,  and  therefore  asked 
that  it  be  decreed  to  be  a  nullity.  In  his  an- 
swer he  denied  the  charges  of  fraud,  and  al- 
leged that  the  land  shown  to  her  was  tiiat 
upon  which  the  filing  was  made,  and  that 
she  selected  tbe  goods  out  of  a  large  stock 
on  tbe  basis  of  the  Invoice  price  of  the  same 
in  compliance  with  the  contract  which  they 
had  made.  He  also  alleged  that  he  had  as- 
sumed and  paid  a  mortgage  Uen  on  the  land 
of  $749  and  another  of  $205.35  and  had  also 
paid  $19.91  of  taxes  which  was  a  lien  on  the 
land  at  the  time  It  was  transferred  to  him. 
The  couit  found  that  the  Craig  mortgage 
was  a  valid  and  subsisting  lien  upon  the 
land  conveyed  to  appellant,  and  a  decree  of 
foreclosure  was  entered.  The  only  question 
submitted  to  the  jury  was  whether  the  ap- 
pellant made  the  alleged  false  and  ^udu- 
lent  representations  In  respect  to  the  goods 
and  land  given  to  appellee  In  exchange  for 
tbe  Lyon  county  land,  and  wbether  appellee 
believed  and  leUed  on  these  representations 
when  tbe  conveyance  was  executed.  All  oth- 
er quesUons  were  reserved  by  the  court  for 
its  own  decision.  In  answer  to  special  ques- 
tions, the  jury  found  that  appellant  knowing- 
ly made  false  representations  in  respect  to 
the  Oklahoma  land  and  the  stock  of  goods, 
and  that  appellee  relied  on  these  represen- 
tations, that  be  had  no  Interest  in  the  Okla- 
homa land  which  he  undertook  to  trade  to 
her.  and  that  It  had  no  value,  that  she  had 
no  independent  knowledge  of  merdiandise, 
and  that  the  merchandise  which  ^as  turned 
in  to  her  as  of  the  value  of  $1,600  was  only 
worth  one-fourth  of  that  sum. 
[1]  The  oontentioa  of  appellant  that  the 


*rttr  othar  cam  s«e  him  topic  an4  McUon  NUHBBB  In  Dee.  Dlt.  A  Am.  Dig.  K«j-Nfk  SwUs  *  Bap'r  lodntM 
140  P.-55 


Digitized  by  Google 


S66 


140  PACIFIC  REPORTER 


(Kan. 


teaUmony  was  Inanffident  to  support  the 
findings  of  the  jai7  cannot  be  sustained. 
There  was 'teBtimony  tending  to  prove  that 
the  representations  were  made  to  deceive 
the  appellee,  that  they  were  untrue,  and  that 
appellee  relying  on  and  believing  them  con- 
veyed her  land  to  appellant  ,  According  to 
tiie  findings,  her  land  was  worth  about  $3,- 
SOO,  while  all  she  received  for  it  was  the 
cash  payuient  of  flOO  and  property  worth 
about  $400. 

Complaint  is  made  that  a  judgment  can- 
celing the  conveyance  was  entered  without 
requiring  appellee  to  tender  and  turn  back- 
what  she  had  received  from  appellant  In 
exchange  for  the  land.  Id  the  amended  pe- 
tition the  api>ellee  expressly  tendered  ba<^ 
all  that  appellant  bad  given  her  in  the  pro- 
posed exchange.  In  ber  testimony  given  at 
the  trial  she  stated  that  she  was  prepared 
to  restore  all  that  she  had  received,  saying 
that  the  goods  were  still  in  ber  possession 
and  in  the  same  boxes  in  which  they  were 
packed  and  shipped  to  her.  The  record  does 
not  disclose  what  orders  were  made  in  re- 
spect to  the  tender  or  the  restoration  of  flie 
property  which  appellee  had  received,  but 
it  appears  that  appellant  has  secured  the 
sum  of  $2,000  by  mortgaging  appellee's  farm, 
an  amount  much  in  excess  of  the  money  and 
property  received  from  appellant  Out  of  the 
$2,000  which  he  obtained  by  mortgaging  her 
land,  be  paid  the  mortgage  liens  which  she 
had  given  upon  the  land  and  also  a  lien  for 
taxes,  all*  together  amounting  to  about  $1,- 
000,  leaving  in  his  hands  an  excess  of  $1,000 
to  meet  any  order  that  the  court  may  make 
In  adjusting  the  foreclosure  branch  of  this 
proceeding.  That  part  of  the  case  has  not 
been  brought  up  upon  this  appeal,  but  it  may 
be  assumed  that  the  court  will  make  an  or- 
der In  the  final  Judgment  adjusting  the  rights 
of  all  the  parties  and  give  proper  credits  to 
the  appellant  -for  the  money  and  property 
received  by  appellee  in  the  transaction. 

[2,  t]  No  error  was  committed  in  striking 
out  the  affidavits  offered  on  the  motion  for  a 
new  trial.  They  were  largely  made  up  of 
scandalous  matter  relating  to  the  moral 
character  of  appellee  wbich  bad  no  bearing 
upon  the  issues  in  the  case  and  wtiich  the 
court  rightly  concluded  were  unfit  to  be  up- 
on the  records  of  the  court  Some  of  the 
matter  in  the  affidavits  was  impeaching  in 
character,  but  the  general  rule  ia  that  ,  new 
trials  are  not  granted  on  account  of  new 
evidence  which  only  goes  to  the  general  rep- 
utation of  a  witness  for  trutlt  and  veracity 
or  which  merely  dliacredtts  a  witness  or  im- 
peaches his  character.  Parker  v.  Bates,  29 
Kan.  G87;  State  v.  Smith,  86  Kan.  618.  11 
Pac.  008;  Lee  v.  Bermlngham,  89  Kan.  320, 
18  Pac.  1il8;  State  v.  Stickney,  53  Kan.  808, 
36  Pac.  714.  42  Am.  St  Rep.  284. 

The  judgment  of  the  district  court  will  be 
affirmed.  All  the  Justices  concurring. 


(H  Kan.  136) 
STATE  V.  THOM.  (Ko.  19,164.) 
(Supreme  Court  of  Kansas.  Hay  9,  1914.) 

(Syll&bua  hy  the  Court.) 
Prostitution  ({  S*)— WnrrB  Slavkbt— Ik- 

DICTUEKT. 

The  information  examined,  and  held  not 
to  charge  an  offense  under  the  so-called  "white 
slave"  act 

[Ed.  Note.— For  other  cases,  see  Prostitution, 
Gent  Dig.  {  3;  Dec  Dig.  S  3.*] 

Appeal  from  District  Court  Allen  County. 

Nellie  Thorn  was  convicted  of  violating  the 
White  Slave  Act  (Laws  1913,  c  179,  i  1),  and 
she  appeals.  Reversed. 

F.  J.  Oyler,  of  lola,  for  appellant  Jno.  S. 
Dawson,  Atty.  Gen.,  and  Chas.  H.  Apt  and 
Frank  B.  Forrest,  both  of  lola,  for  the  State. 

SMITH,  X  The  appellant  was  charged  in 
and  tried  upon  an  information  containing 
two  counts,  which,  omittiiig  the  title  and  ver^ 
iflcation,  are  as  follows: 

"First  Count 
"I.  Frank  R.  Forrest,  county  attorney  of 
Allen  county,  in  the  state  of  Kansas,  in  the 
name  and  by  the  authority  of  the  state  ot 
Kansas,  come  now  and  give  the  court  to  un- 
derstand and  be  Informed  that  on  or  abont 

the  day  of  June,  A.  D.  1913,  at  lola. 

In  said  county  of  Allen  and  state  of  Kansas, 
one  Nellie  E.  Thorn  did  then  and  there  un- 
lawfully, feloniously  persuade,  induce,  and 
entice  a  female  person,  viz.,  Nellie  Luther,  a 
female  under  eighteen  (18)  years,  to  wit,  of 
the  age  of  fifteen  (15)  years,  to  commit  for- 
nication with  one  Harry  Dalton,  a  male  per- 
son, by  having  ber,  the  said  Nellie  Luther,  to 
hold  unlawful,  Illicit  sexual  intercouree  with 
the  said  Hariy  Dalton  at  the  instance,  knowl- 
edge, and  connivance  of  the  said  Nellie  E. 
Thorn,  the  said  Nellie  Luther  and  the  said 
Harry  Dalton  each  being  at  the  time  single 
and  unmarried,  said  acts  of  illicit  and  un- 
lawful sexual  Intercourse  between  the  said 
Nellie  Luther  and  Harry  Dalton  occurring 
and  taking  place  at  sundry  times  and  places 
In  the  city  of  lola,  Allen  county,  Kan.,  com- 
mencing May  30,  1913,  and  continuing  there- 
after at  divers  and  sundry  times  and  places 
in  said  city,  county,  and  state,  until  June  Id. 
1913,  contrary  to  the  statute  in  such  cases 
made  and  provided,  and  against  the  peace 
and  dignity  of  the  state  of  Kansas. 

"Second  Count 

"I,  Frank  R.  Forrest  county  attorney  of 
Allen  county,  Kan.,  in  the  name  and  by  the 
authority  of  the  state  of  Kansas,  come  now 
and  give  the  court  to  understand  and  be  in- 
formed that  on  or  about  the  day  of 

June,  1913,  at  lola,  in  said  county  and  state, 
one  Nellie  El.  Oliom  did  then  and  there  un- 
lawfully, feloniously  aid  and  abet  one  Harry 
I  Dalton  in  carnally  knowing  a  female  under 
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the  age  of  eighteen  (18)  years,  to  wit,  Nellie 
Luther,  of  the  age  of  fifteen  (15)  years,  con- 
trary to  the  statutes  In  sucb  case  made  and 
provided,  and  against  the  peace  and  dignity 
of  the  state  of  Kansas." 

She  was  convicted  on  the  first  count,  and 
acquitted  on  the  second,  and  appeals  from 
the  judgment.  The  prosecution  was  based 
upon  section  1,  c.  179,  of  the  Laws  of  lOlS, 
commonly  icnown  as  the  white  slave  law, 
wliich  reads:  "Any  person  who  shall  know- 
ingly persuade,  induce,  entice  or  procure,  or 
assist,  in  persuading,  inducing,  enticing  or 
procuring  any  female  person,  for  the  purpose 
of  prostitution,  fornication  or  concubinage  to 
enter  or  remain  in  an;  bouse  of  prostitution, 
or  any  place  where  prostitution,  fornication 
or  concubinage  U  practiced,  permitted  or  al- 
lowed, or  who  shall,  by  any  means,  whatever, 
detain  any  female  person,  for  the  purpose  of 
prostitution,  fornication  or  concubinage  In 
any  such  house  or  place,  or  who  shall  per- 
suade. Induce,  entice  or  procure,  or  assist  In 
persuading,  inducing,  enticing  or  procuring 
any  f«nale  person  for  the  purpose  of  prosti- 
tution, fornication  or  concubinage,  to  leave 
the  state  or  to  go  from  one  place  to  another 
within  this  state,  for  the  purpose  of  prosti- 
tution, fornication  or  concubinage  shall  be 
deemed  guilty  of  a  felony,  and  on  conviction 
thereof  shall  be  punished  by  confinement  In 
the  state  penitentiary  at  hard  labor  for  not 
less  than  one  year,  nor  more  than  five  years: 
Provided,  no  conviction  shall  be  had  on  the 
uncorroborated  testimony  of  the  woman." 

The  appellant  in  due  time  presented  a  mo- 
tion to  quash  the  information  and  each  count 
therein  for  the  following  reasons: 

"First.  Because  said  Information,  nor  ei- 
ther count  therein,  does  not  state  facts  suf- 
fldent  to  constitute  any  offense  ag^nst  the 
laws  of  the  state  of  Kansaa 

"Second.  Because  said  Information,  and 
each  and  every  count  thereof,  is  Indefinite  and 
uncertain  as  to  times  and  places  where  the 
pretended  offense  or  offenses  were  committed. 

"Third.  Because  the  second  count  Is  in 
conflict  with  the  first  count  of  the  informa- 
tion as  to  the  date  alleged,  and  does  not  de- 
scribe in  what  way  or  manner  the  defendant 
aided  and  abetted  in  the  conuniBslon  of  the 
pretended  offense." 

The  motion  should  have  been  sustained  as 
to  the  first  count.  There  are  three  felonies 
defined  In  section  1,  supra,  to  wit:  First, 
"any  person  who  shall  binowlngly  persuade, 
induce,  ratice  or  procure,  or  assist,  in  per- 
suading, inducing,  enticing  or  procuring  any 
female  person,  for  the  purpose  of  prostitu- 
tion, fornication  or  concubinage  to  enter  or 
remain  In  any  house  of  prostitution,  or  any 
place  where  prostitution,  fornication,  or  con- 
cubinage Is  practiced,  permitted  or  allowed"; 
second,  "or  shall,  by  auy  means  whatever, 
detain  any  female  person,  for  the  purpose  of 
prostitution,  fornication  or  concubinage  in 
any  such  house  or  place";  third,  "or  shall 
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persuade.  Induce,  entice  or  procure,  or  assist 
in  persuading.  Inducing,  enticing  or  procur- 
ing an>-  female  person  for  the  punwse  of 
prostitution,  fornication  or  concubinage,  to 
leave  the  state  or  to  go  from  one  place  to  an- 
other wltliin  this  state,  for  the  purpose  of 
prostitution,  fornication  or  concubinage." 

It  will  be  seen  that  the  first  count  of  the 
information  charged  neither  of  the  essential 
Ingredients  above  specified.  Stripped  of  its 
verbiage,  the  only  charge  in  the  first  count  of 
the  information  is:  "That  on  or  about  the 

  day  of  June,  A.  D.  1913,  at  lola,  in 

said  county  of  Allen  and  state  of  Kansas,  one 
Nellie  E.  Thorn  did  then  and  there  unlawful- 
ly, feloniously  persuade,  induce,  and  entice  a 
female  person,  vis.,  Nellie  Lnther,  a  female 
under  eighteen  (18)  years,  to  wit,  of  the  age 
of  fifteen  (15)  years,  to  commit  fornication 
with  one  Harry  Dalton,  a  male  person,  by 
having  her,  the  said  Nellie  Luther,  to  bold 
unlawful.  Illicit  sexual  intercourse  with  the 
said  Harry  Dalton  at  the  instance,  Icnowl- 
edge,  and  connivance  of  the  said  Nellie  E. 
Thorn."  This  Is  practically  the  same  offense 
that  is  charged  In  the  second  count  of  the  In- 
formation and  of  wbtdi  the  anieUant  was 
acquitted. 

Hie  count  failed  to  charge  that  appellant 
persuaded  or  in  any  way  assisted  in  procur- 
ing the  girl  to  enter  a  bonse  of  prostitution 
or  other  place  for  any  purpose;  also  failed 
to  charge  that  appellant  detained  the  girl  at 
any  bouse  or  place  for  any  puipose,  or  that 
she  persuaded  or  in  any  way  had  anything 
to  do  with  the  girl's  leaving  the  state  or  go- 
ing from  one  place  to  another  In  the  state 
for  the  purpose  of  prostitution. 

The  count  did  state  facts  sufficient  to  con- 
stitute the  offense  of  abetting  a  statutory 
rape,  but,  as  that  was  specifically  charged  In 
the  second  count,  on  which  there  was  an  ac- 
quittal, it  may  be  ignored  in  the  present  dis- 
cussion. 

The  Judgment  Is  reversed.  All  the  Jus- 
tices concurring. 

=  (M  Kaa.  M) 

RANDOLPH  LUMBER  GO.  v.  WESTERN 
SILO  CO.    (No.  18,835.) 
(Supreme  Court  of  Kansas.   May  9,  1914.) 

(Syiiabut  bv  the  Court.) 

Principal  Asn  Agent  (8  88*)— Comassiotr— 
Liability  of  Pbincifai.. 

Evidence  that  a  salesman  of  a  manufac- 
turing company  employed  a  local  a^eut  to  make 
sales  on  stated  terms,  and  that  sales  made  by 
the  person  lo  employed  were  reported  and  fill- 
ed, justifies  a  finding  that  the  company  is  lia- 
ble for  commisBions  according  to  the  agree- 
ment. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  t  215;   Dec.  Dig.  | 

88.»] 

Appeal  from  District  Court,  Riley  County. 

Action  by  the  Randolph  Lumber  Company 
against  the  Western  Silo  Company.  Judg- 
meat  for  defendant,  and  plaintiff  appeals. 
Reversed  and  new  trial  ordered. 


RANDOLPH  LUMBER  CO.  v.  WESTERN  SILO  CO. 
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Alvin  R.  Springer,  of  Manhattan,  and  F.  L. 
Williamai  of  Clay  Center,  for  appellant 
'  ioirn  E.  Hesaln  and  Jno.  0.  Bessln,  botb  of 
Manhattan,  for  appellee. 

MASON,  J.  The  Xtandolpb  Lumber  Com- 
pany, a  corporation  engaged  In  the  retail 
t  lumber  bnslness  at  Bandolpb,  bronght  action 
ai^st  the  Western  SUo  Company,  a  corpo- 
ration manufacturing  and  selling  woodw 
slloB.  A  demurrer  waa  sostalned  to  the 
plaintiff's  evidence,  and  It  appeals. 

The  petition  alleged  that  the  defendant 
had  employed  the  plaintiff  aa  its  agent  In 
making  sales  at  a  oommisslw  of  20  and  S 
per  cent ;  that  alx  sales  had  been  made,  the 
commission  amounting  to  $30L20;  that  the 
plaintiff  had  incurred  $146.00  in  expenses,  for 
which  It  was  entitled  to  reimbursement  and 
had  been  paid  $200,  leavhig  a  balance  due  of 
$S38.ia  The  answer  alleged  that  tile  de- 
feidapt  bad  never  authorised  the  contract 
pleaded  by  the  plaintiff ;  that  a  salesman  of 
the  defendant  had  undtftaken  to  make  such 
a  contract  with  the  [daintiff  (exc^  that  the 
commission  was  20  per  cent  flat  on  list 
prices),  subject  to  tbe  defendant's  approval, 
but  such  approval  had  never  been  given  or 
asked;  that  tbe  plaintiff  sold  the  six  silos, 
and,  according  to  the  terms  of  the  contract 
that  was  b^g  negotiated,  would  have  been 
entitled  to  commissions  amounting  to  $355.- 
80,  except  for  tbe  fact  tbat  the  sales  were 
made  in  each  instance  for  leas  than  the  list 
price,  tbe  total  dlfferraice  amounting  to  $164, 
which  reduced  the  commissions  to  $101.80 ; 
tbe  $200  payment  was  admitted,  and  also  an 
expense  Item  of  $131.00;  a  net  indebtedness 
of  $127.70  was  acknowledged,  for  which  the 
defendant  offered  to  conf^  Judgment 

The  evidence  was  to  the  effect  that  a  sales- 
man of  tbe  defendant  assumiog  to  have  au- 
thority for  tbe  purpose,  made  the  contract 
with  tbe  plaintiff  as  alleged  in  tbe  petition, 
tbat  the  sales  were  negotiated  at  prices  fix- 
ed by  tbe  salesman  referred  to,  and  that  they 
were  reported  to  and  filled  by  the  defendant 

The  queatloa  involved  Is  whether  there 
was  any  evidence  of  authority  on  tbe  part 
of  the  salesman  to  make  tbe  contract  relied 
on  by  the  plaintiff,  or  of  facts  that  would 
preclude  the  defendant  from  denying  such 
authority.  We  think  the  case  falls  within 
the  rule  that  the  principal  cannot  accept  the 
fruits  of  a  contract  made  in  tils  t>etialf,  and 
at  the  same  time  reject  any  of  its  burdens  on 
the  ground  that  it  was  unauthorized.  Evans 
V.  Insurance  Co.,  87  Kan.  641,  12S  Pac.  86. 
41  L.  R.  A.  (N.  S.)  1130;  Wagon  Co.  v.  WD- 
Bon.  79  Kan.  633. 101  Pac.  4 ;  Bank  of  Lakln 
T.  National  Bank,  57  Kan.  183,  45  Paa  587. 
The  company  could  not  ratify  a  sale  made  at 
less  than  the  authorized  price,  and  charge  the 
agent  with  the  difference.  Halloway  v.  Mill- 
ing Co..  77  Kan.  76,  93  Pac  677.  It  is  true 
there  was  no  direct  evidence  that  the.  defend- 


ant at  tbe  time  of  filling  the  orders  knew 
the  price  at  which  the  sales  were  made,  or 
the  commission  its  salesman  had  asreed  t» 
pay  to  the  local  ^eut  These  matters,  at 
least  as  to  the  selliiv  price,  might  perhaps 
be  Inferred,  but  In  any  event  the  Jury  would 
have  been  justified  In  finding  that  the  sales* 
man  was  acting  within  the  apparent  sctque  of 
his  employment  nnd  that  the  plaintiff  was 
protected  In  dealing  with  him  on  the  assunqn 
tlon  that  his  acto  were  authorized.  Town- 
send  r.  Railway  Co.,  88  Ean.  260,  128  Pao, 
380. 

The  Judgment  Is  reversed  and  a  new  trial 
ordered.   All  the  Justices  concurring. 


(tt  Ksa.  ut> 

STATB  ex  rd.  BEALS,  Co.  Atty,  v.  CITY  OF 

STAFFORD  et  ai.    (No.  18,810.) 
(Supreme  Court  ot  Kansas.    May  8,  1014.> 

(8vllahu9  by  th9  Cowrt.) 

ElBCTBICITT  (8  1^*)  —  PUBCHABB  or  IdOHT 

Pla  NT— Co  KSI  DEBATION  . 

On  this  appeal  It  Is  held  that  there  Is  sof* 
Bdeat  testimony  to  support  a  finding  of  the 
trial  court  that  a  part  of  the  aowunt  named 
■I  the  consideration  of  a  contract  for  the  pur- 
chase b;  a  cU;  of  a  light  plant,  or  a  part  of 
the  same,  which  bad  been  owofd  and  operated 
by  a  private  owner,  was  paid  by  tbe  city  to 
Buch  owner  for  the  surrender  of  an  unexpired 
part  of  an  exclusive  franchise  previously  grant- 
ed to  the  owner  by  the  city. 

[Ed.  Note.— For  other  cases,  see  SHectridty, 
Dec  Dig.  1. 

Appeal   frran'   District   Court  Stafford 

County. 

Injunction  by  the  State,  on  the  relation  of 
Ray  H.  Reals,  as  County  Attorney,  against 
tbe  City  of  Stafford  and  others.  From  Judg- 
ment for  plaintiff,  d^endants  appeal.  Af- 
firmed. 

C.  M,  Williams,  of  Hutchinson,  for  a^el- 
lants.  Jno.  S.  Dawson,  Atty.  Gen.,  and  A.  Ol 
Malloy,  of  Hutchinson,  for  appellee. 

JOHNSTON,  a  J.  This  action  was 
brought  by  the  state,  on  the  relation  of  the 
county  attorney,  to  enjoin  tbe  dty  of  Staf- 
ford and  its  officers  from  purchasing  the 
light  plant  or  the  material  composing  the 
plant,  of  tbe  Larabee  Light  &  Power  Com- 
pany, and  also  from  using  the  funds  derived 
from  bonds  authorised  by  a  vote  of  the  dec- 
tors  of  tbe  city,  aud  Issued  for  the  purpose  of 
constructing  an  electric  light  plant  and  to  re- 
quire the  officers  to  restore  to  the  Q>eeial 
light  fund  the  money  wrongfully  taken  Vien- 
from.  It  appears  that  the  Larabee  Light  tt 
Power  Company,  which  was  made  a  defend- 
ant, had  been  furnishing  light  to  the  dty  and 
its  inhabitants  under  what  Is  termed  an  "ex- 
clusive franchise,"  nmning  20  years,  and  that 
only  14  years  of  the  franchise  period  had  ex- 
pired. Tbe  city,  desiring  to  own  and  operate 
a  plant  of  its  own,  voted  tbe  bonds  mentioned 
in  the  amount  of  $25,000.  the  proceeds  of 


•For  etbw  cSMs  SM  ssiu  topic  sod  hcUob  NUUBSR  in  Dm.  Dig. «  Am.  isig.  K«]r-Ne.  BtOrn  *  a«p'r  ladmi 

•  Digitized  by  Google 


Kan.) 


STATE  T.  CITY  OF  STAFFORD 


8C9 


which  were  to  be  kept  as  a  separate  aod 
special  tmA  to  be  devoted  solely  to  the  con- 
stniction  of  an  electric  light  plant  The 
lATabee  light  &  Power  Company  offered  to 
sell  its  lighting  plant,  except  the  machinery 
for  generating  power,  and  to  assign  its  light 
franchise  to  the  city  for  914,000,  which  offer 
was  aa»pted  by  tbe  cit?,  and  the  purchase 
accordingly  'made,  as  appears  from  the  writ- 
ten bill  of  sale;  although  It  contained  a  re- 
cital to  the  effect  that  the  money  was  paid 
for  the  machinery  an^  material  purchased. 
About  the  same  time  the  city  purchased  ad- 
ditional material  from  the  Larabee  Light  ft 
Power  Company,  the  exact  character  of 
which  is  not  shown,  and  paid  $2,554.27  for  it, 
but  this  payment  was  not  made  from  the  spe- 
cial fund.  Some  of  the  dtlzeus  opposed  the 
purchase,  and  injunction  proceedings  were  be- 
gun, la  which  it  was  allied  tnat  the  sale 
was  corruptly  made,  that  the  plant  and  fix- 
tures were  sold  for  $11,800,  and  the  franchise 
and  good  will  were  sold  for  $2,200,  that  the 
property  purchased  was  worn  and  almost 
worthless,  and,  besides,  that  the  officers  had 
no  authority  to  use  the  proceeds  of  the  bonds 
to  make  the  purchase,  and  the  appellee  there- 
fore ashed  for  the  annulment  of  the  contract 
and  the  restoration  of  the  money.  The  court 
found  that  $14,000  was  paid  over  by  the  dty 
to  the  company  out  of  the  light  fund,  and 
that  $11,800  was  paid  for  the  plant,  or  the 
material  In  It,  and  that  the  balance,  $2,200, 
was  paid  for  the  surrender  of  the  unexpired 
franchise  held  by  the  company  and  for  its 
good  win.  The  court  acquitted  the  city  of- 
ficers of  fraud,  and  refused  to  set  aside  the 
entire  contract  of  purchase  because  of  the 
loss  which  would  result  from  such  action,  the 
city  having  connected  the  purchased  property 
with  its  own  plant,  having  made  other  con- 
tracts and  new  extensions,  and,  on  account 
of  the  effect  of  a  complete  rescission,  the 
court  concluded  to  approve  the  purdiase  of 
the  material  and  fixtures  at  $11,800,  which  it 
expressly  found  was  the  fuir  value  of  the 
property  purchased.  It  did  set  aside  that 
part  of  the  contract  which  provided  for  the 
purchase  of  the  unexpired  franchise  and  good 
will  at  $2,200,  and  ordered  the  restoration  of 
Uiat  amount  to  the  special  light  fond. 

In  this  appeal  there  is  no  contention  that 
ttie  city  ofllcers  had  any  power  or  anthnlty 
to  use  the  funds  of  the  city  to  pay  for  the 
surrender  of  the  unexpired  franchise  of  the 
company,  but  it  Is  contoided  that  the  pur- 
diaae  made  Old  not  include  the  franchise,  and 
that  there  la  no  testimony  tcmdli^  to  show 
that  any  part  of  the  $14,000  consideration 
was  paid  for  the  franchise  and  good  will  of 
the  company,  and  therefore  no  Justification 
for  adjudging  the  restoration  of  $2,200  of  the 
amount  paid.  That  the  purchase  by  the  city 
Included  the  surrender  of  the  franchise  is 
^ctically  admitted  In  the  answer  filed  by 
the  dty  ofllcers  and  by  the  Larabee  Ught  & 
Power  Company.    They  alleged  that:  "By 


(  reason  of  the  purchase  of  the  said  material 
from  the  said  the  Larabee  Light  &  Power' 
Company,  the  Larabee  Light  &  Power  Com- 
pany surrendered  its  franchise  to  fumi^ 
electric  U^t  to  the  city  of  Stafford  and  Its 
inhabitants,  thus  enabling  the  said  dty  of 
S^tefford  to  construct  and  operate  the  said 
electric  light  plant" 

In  the  resolution  adoiited  by  the  mayor  and 
council  authorizing  the  contract  that  was 
made^  it  Is  recited,  in  effect,  that  the  city 
had  voted  bonds  to  be  used  In  constructing 
and  operating  a  light  plant;  that  a  private 
party  was  operating  a  light  plant  in  the  dty ; 
that  It  was  not  expedient  to  operate  two 
light  plants  in  the  city ;  and  that  aa  the  own- 
ers of  the  private  plant  "are  willing  to  sell 
to  said  dty  a  part  of  the  material  that  th^ 
now  have  on  liand  and  to  assign  their  fran- 
diise  to  the  said  dty  of  Staffwd,  and  to  dls- 
continue  the  said  business  of  furnishing  lln^ 
to  the  ddzeus  of  Stafford,  and  whereas  the 
said  parties  who  have  the  said  light  material 
and  madiinery  have  made  a  proposition  that 
they  will  sell  the  said  material  which  they 
have  itemized  and  priced  the  same,  wMdi 
said  material  they  offer  to  the  said  dty  for 
tlie  price  or  sum  of  fourteen  thousand  dollars 
($14,000.00)."  It  was  therefore  resolved  that 
the  proposition  of  the  company  be  accepted, 
and  that  the  amount  steted  be  paid  for  the 
material  obtelned  by  the  city  from  the  com- 
pany. H.  P.  Tolls,  the  mayor  of  the  dty,  tes- 
tifying about  the  transaction,  said  that  he 
understood  that  the  company  surrendered  its 
franchise  to  the  dty.  Several  membws  of 
the  coondl  testified  that  the  dty  desired  to 
be  rid  of  the  franchise  in  order  to  avoid  com- 
petition in  furnishing  light  for  the  dty  and 
Its  inhabitants,  and  It  was  their  understand- 
ing that  the  transaction  Involved  the  surren- 
der of  the  franchise  to  the  dty.  There  la  abun- 
dant testimony,  we  think,  to  show  that  one 
of  the  considerations  which  entered  into  the 
contract  of  purchase  and  sale  between  the 
dty  and  the  company  was  the  surrender  of  the 
unexpired  [>ortIon  of  the  franchise. 

Is  there  testimony  to  support  the  finding 
that  the  real  purchase  price  of  the  material 
and  machinery  purchased  was  $11,800, 
and  that  $2,200  of  the  consideration 
named  in  the  contract  was  paid  for  the  unex- 
pired franchise  and  good  will  of  the  com- 
pany? It  has  been  seen  that  the  offer  of  the 
company,  whidi  was  accepted  by  the  dty,  In- 
cluded the  sale  and  surrender  of  the  fran- 
chise right,  and  we  think  th»e  is  testimony 
tending  to  show  that  a  ^finite  portion  of  the 
consideration  paid  was  the  agreed  value  of 
the  surrendered  franchise.  Prior  to  the  bond 
electton  the  dty  employed  expert  engineers  to 
make  a  physical  examination  of  that  part 
of  the  light  plant  which  the  company  pro- 
posed to  sell  to  the  city,  and  they  placed  a 
valuation  on  the  same.  This  was  done  to  thu 
apparent  satlsfactlra  of  all  the  parties,  and 
the  experte  valued  the  property,  according 
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to  appellant's  statement,  at  911^.  After 
tills  appraisal,  and  on  tiie  day  befoce  the  elec- 
tion, the  mayor  Issued  a  notice  to  the  voters 
of  the  city  In  order,  aa  be  says,  that  they 
might  rote  more  Intelligently  on  the  proposi- 
tion, and  this  notice  was  posted  and  drca- 
lated  throughout  the  dty.  It  contained 
statements  to  the  effect  that  an  agreement  of 
purchase  of  the  electric  light  plant  had  been 
made,  the  price  being  the  total  sum  <^  f  14,- 
000,  and,  after  staUng  the  terms  on  wM(A  the 
bonds  had  been  sold  and  the  proposed  ex- 
penditure of  the  proceeds  of  the  bonds,  the 
mayor  proceeds:  "Nw  in  regard  to  the 
physical  value  of  the  electnc  light  ptant, 
which  has  been  diluted  by  parties  unskilled 
In  such  material,  we  simply  state  that  we 
have  had  that  Inr^ced  experts  in  that 
Use  at  quite  an  expense  to  Oe  dty  in  'order 
that  no  undue  advantage  be  taken,  and  that 
all  appearance  of  [it}  be  ivprehended.  Thm» 
experts  fbund  the  value  to  be  913,801^  and 
figured  out  a  reascmable  depreciation  to  be 
¥2,000,  whldi  leaves  the  present  physical  val- 
ue to  be  911,800.  The  remslnder  of  the  914,- 
000  Is  for  the  snrreDder  ot  tb^  six-year 
frandilse  which  the  inieflent  cmnpany  have  on 
the  dty  and  the  tnmsfer  of  all  rights  tn  and 
to  eadi  and  every  article  mentioned  in  the 
invoice." 

This  notice,  which  was  prqiared  and  circu- 
lated among  the  electors,  has  been  treated  as 
an  authentic  statement  by  both  the  dty  and 
the  company.  In  thdr  answers  flled  In  this 
action  a  reference  was  made  to  this  state- 
ment, very  probably  for  the  purpose  of  meet- 
ing the  cba^  of  fraud.  They  alleged  that 
the  mayor,  acting  by  the  direction  of  the  dty 
council,  posted  over  the  dty  In  a  lai^  num- 
ber of  conspicuous  places  the  notice  whidi  is 
set  out  at  length,  and  which  contains  the  ad- 
mission that  $11,800  was  the  agreed  value  of 
the  property  sold,  and  that  92,200  was  the 
price  fixed  on  the  nnezplred  franchise.  In 
addition  to  this  acknowledgment  several  of 
the  officers  testified  in  regard  to  the  valua- 
tion made  by  the-expert,  which  was  used  as  a 
basis  of  negotiations,  and  that  bis  appraisal, 
after  deducting  the  expenses  of  making  It, 
was  substantially  the  same  as  the  amount 
named  In  the  mayor's  notice.  There  was  tes- 
timony In  regard  to  the  depreciation  in  the 
property,  an  estimate  of  which  was  given  by 
the  witnesses,  and  In  that  connection  there 
is  the  statem^t  Issued  by  the  officers  to  the 
effect  that  In  the  purchase  of  the  property 
the  depredation  was  figured  at  92,000.  As 
against  the  claim  that  the  consideration  paid 
may  have  Included  additions  subsequently 
made  to  the  plant,  there  is  the  testimony  that 
the  city  paid  52,554.27  for  extra  material  or 
things  not  Included  in  the  purchase  price  in 
question.  While  the  machinery  and  material 
purchased  was  listed  at  prices  which  footed 
up  exacUy  J14.000,  it  is  plain  that  the  sur- 
render of  the  franchise  was  Included  in  the 


price,  and  we  think  there  Is  testtmoay  suCB* 
dent  to  sustain  the  finding  that  92400  of  ttiat 
sum  was  paid  for  the  surrender  of  the  taa- 
chisei 

It  follows  that  the  Judgment  vt  the  district 
court  must  be  affirmed.  All  the  Justices  con- 
curring. 

(«  KU.  2tt> 

WABB  T.  HOBNADAT  et  «L   (No.  18,6183 
(Suprane  Court  of  Kansas.   May  9,  1914^ 

■   (SylMut  ^  the  Court.) 

1,  pabtnbashif  ({  6*)— what  com8titutx8 — 
Pakticipation  in  Peokits. 

PartnerBhip  is  a  matter  of  contract,  and 
courts  will  not  create  such  a  contract  against 
the  will  of  a  party,  A  definition  of  partnership 
which  is  at  ODce  accurate,  comprehensive,  and 
exclusive  is  extremely  difficult.  ParticiiMition 
in  the  profits  !■  only  regarded  aa  a  circnmKtance 
to  be  considered .  in  determining  whether  or  not 
a  partnersbip  existed.  The  mere  fact  that  the 
parties  called  themselves  partners  and  referred 
to  their  buslneas  relation  as  a  partnership  will 
not  necessarily  make  them  partners,  nor  thdr 
business  a  partnership. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  S§  15.  16;  Dec  Dig,  {  5.»1 

2.  Pabtnbbship  a  5*)— Gbsation— OomrnAov 

— GoifBTBUCnOll. 

In  this  case  It  is  Aeld  that  an  arrangemeat 

between  three  persons  for  a  division  of  the  net 
profits  accruing  on  certain  sales  of  shares  of 
stock  in  lieu  of  office  rent  and  services  furnish- 
ed by  one,  advertising  and  printing  fomi^ed 
by  another,  and  services  of  the  other  in  the  sale 
of  the  stock  and  in  the  advertising  and  corre- 
spondence, did  DOt  create  a  partnersbip,  in  the 
sense  that  one  could  bind  the  others  by  a  con- 
tract made  in  the  nasie  of  all. 

[Ed.  Note.— For  other  cases,  see  Partnerahlp^ 
Cent.  Dig.  S§  15.  10;  Dec  Dig.  S  5  *] 

Appeal  from  District  Court,  Douglas  Coun- 
ty. 

Action  by  H,  H.  Wade  against  W.  EL 
Homaday  and  others,  as  partners.  Judg- 
ment for  plaintiff,  and  def^dants  Martin 
and  Brady  appeaL  Reversed  and  remanded. 

R.  E,  Melvln  and  Means  &  Rice,  all  of 
Lawrence,  for  appellants.  W,  B.  Brownell 
and  Henry  H.*  Asber,  both  of  Lawrence^  for 
an>dlee. 

PORTER,  J.  The  question  Involved  la 
whether  a  partnership  existed  between  H. 
A.  Martin  and  J.  L.  Brady,  the  appellants, 
and  W.  E.  Hornaday,  by  which  the  appdlants 
were  bonnd  to  answer  for  an  indebtedness 
Incurred  by  Homaday  in  the  name  of  the 
partnership.  The  action  was  brought  to  re- 
cover for  certain  advertising  printed  In  the 
Kansas  City  Drovers*  Daily  Telegram,  the 
account  bavli^  been  assigned  to  the  appel- 
lee. The  advertisement  invited  subscriptions 
to  the  capital  stock  of  the  United  States 
Rapid  Mail  Service  Company,  a  corporation 
with  which,  on  or  about  July  3, 1909,  Homa- 
day bad  entered  into  an  agreement  to  sell 
1,500  shares  of  its  capital  stock.  On  July 
20,  1909,  H.  A.  Martin  and  J.  L.  Brady,  the 
appellants,  altered  into  ah  arrangement  or 
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contract  with  Hornaday  whereby  they  under- 
took to  render  blm  certatn  assistance  In  the 
sale  of  250  sharea  of  the  capital  stock  above 
referred  to.  Neither  Martin  nor  Brady  au- 
tbortzed  the  Insertion  of  any  adrettisliig  In 
the  Daily  Telegram,  and  neither  of  them 
knew  of  its  publication  until  long  aftwwarde. 
If  they  are  liable  In  this  case,  it  must  be  on 
the  theory  that  by  their  agreement  with 
Homaday  a  partnership  was  created,  which 
gave  him  authority  to  bind  them  upon  any 
contract  for  advertising  which  he  might  aee 
fit  to  make  in  furtherance  of  the  sale  of 
stock,  whether  or  not  they  were  Jointly  In- 
terested therein,  for  it  appears  that  the  ad- 
vertisement mentioned,  not  only  the  250 
shares  of  stock  In  the  sale  of  which  the  ap- 
pellants were  interested,  but  also  other 
shares  of  stock  In  the  same  corporation.  The 
Jury  returned  a  general  verdict  in  favor  of 
the  plaintiff.  From  the  Judgment,  Martin 
and  Brady  have  appealed. 

The  contract  between  the  appellants  and 
Hornaday  recites  that  Homaday  had  un- 
dertaken, under  a  contract  with  the  United 
States  Baidd  Mail  Service  Conqtany,  to  sell 
250  shares  of  Its  cai^tal  stoc^  at  a  certain 
price,  a:nd  that  Brady  and  Martin  de^red  to 
work  in  co-operation  with  blm  In  the  sale 
of  the  stock  for  their  mutual  benefit  and  gain ; 
that  Homaday  should  have  charge  of  the  sale 
of  the  stock  and  of  the  advertl^ng  and  cor- 
respondence; Qiat  J.  li.  Brady  was  to  fur- 
nish the  free  use  of  the  columns  of  the  Law- 
rence Journal  and  such  advertising  and  read- 
ing notices  as  should  be  deemed  necessary  to 
sell  the  stock,  and  in  addition  should  "supply 
needed  Job  printing  free  to  this  partnership." 
Martin  was  to  allow  the  free  use  of  his  of- 
fices In  Lawrence  for  the  sale  of  the  stock, 
and  also  to  assist  In  selling  the  same  to  the 
best  of  his  ability.  The  contract  provides 
that  Hornaday  should  bear  his  own  travel- 
ing expenses,  and  that  additional  expenses 
in  connection  with  the  sale  of  the  stock 
should  be  borne  equally  between  the  parties. 
There  is  a  provision  that  the  profits  on  the 
sale  of  the  stock  over  and  above  25  per  cent, 
of  the  par  value,  which  was  to  be  paid  to  the 
company  Issuing  it,  should  be  divided  equal- 
ly between  the  parties  to  the  agreement,  each 
to  receive  one-third.  Nothli^  is  said  with 
re!n>ect  to  losses. 

[1]  The  question  Is:  Did  the  contract,  con- 
duct, and  proceedings  of  the  api)ellants  con- 
stitnte  them  partners  as  to  tblrd  persons?  As 
a  test  of  partnership,  the  so-called  net  profit 
mle,  whidi  dates  back  to  the  year  1775,  has, 
since  1860,  been  abandoned  as  a  result  of 
the  decision  In  Cox  v.  Hickman,  8  H.  L.  Gas. 
268.  Prior  to  1860,  mere  participation  of  the 
profits,  regardless  of  the  Intuition  of  the 
parties,  was  by  the  English  courts  held  con- 
dnidve  of  the  liability  of  the  participant  to 
the  creditors  of  the  concwn.  The  change  in 
the  rate  in  England  was  readily  adopted  by 
the  American  courts,  and  since  then  the  fact 
tliat  there  was  to  be  a  participation  in  the 


profits  is  only  regarded  as  a  circumstance 
to  be  taken  Into  consideration  with  all  the 
circumstances  and  the  whole  transaction  in 
determining  whether  or  not  a  partnership 
existed.  Shepard  v.  Pratt,  16  Kan.  209,  213; 
Beard  v.  Rowland  et  al.,  71  Kan.  873,  81  Pac. 
188;  Welland  v.  Sell,  83  Kan.  229,  109  Pac. 
771.  And  see  the  cases  cited  In  note,  18  L.  R. 
A.  (N.  S.)  063, 1106.  Numerous  attempts  have 
been  made  to  formulate  a  deflnltion  of  part- 
nership, but  it  has  been  said  to  be  beyond 
the  capacity  of  courts  to  make  a  definition 
which  is  at  once  accurate,  comprehensive, 
and  exclusive.  Langley  v.  Sanbora,  135  Wis. 
178,  114  N.  W.  787.  In  EVchteler  v.  Palm 
Bros.  &  Co.,  66  C.  C.  A.  336,  133  Fed.  462. 
Judge  Lurton  expressed  the  opinion  that  "It 
is  not  very  prudent  to  define  a  partnership." 
The  mere  fact  that  the  parties  call  them- 
selves i>artners,  or  refer  to  their  business  re- 
lation as  a  partnership,  will  not  nece^arlly 
make  them  partners,  nor  make  the  busipess 
a  partnership.  Thompson  v.  Holden,  117  Mo. 
118,  22  S.  W.  005;  Jordan  v.  Wilkins,  3 
Wash.  C.  C.  110,  Fed.  Cas.  No.  7,527;  Sailors 
V.  NlxonJones  Printing  Co.,  20  111.  App.  509. 
Chi  the  other  hand,  a  contract  may  create  a 
partnership,  although  there  is  no  mention  In 
It  of  the  word.  Johnson  Bros.  v.  Carter  ft 
Co.,  120  Iowa,  365,  04  N.  W.  850 ;  Griffen  v. 
Cooper,  GO  IlL  App.  257 ;  Spaulding  v.  Stnb- 
bings,  86  Wis.  256,  56  N.  W.  469.  39  Am.  St. 
Rep.  888.  It  has  also  been  repeatedly  de- 
clared that  a  man  cannot  be  made  a  partner 
against  his  will,  by  accident,  or  by  the  con- 
duct of  others,  for  the  reason  that  partner- 
ship is  a  matter  of  contract.  Cook  v.  Carpen- 
ter ft  Cook,  34  Vt.  121,  80  Am.  Dec.  670; 
Freeman  v.  Bloomfleld,  43  Mo.  391.  Nor 
will  it  arise  by  operation  of  law.  The  courts 
will  no  more  create  such  a  contract  against 
the  will  of  a  party  than  they  will  contracts 
of  any  other  character.  Fairly  v.  Nash.  70 
Miss.  193.  12  South.  149 ;  Phillips  v.  Phillip?, 

49  111.  437;  Hankey  v.  Becht,  25  Minn.  212. 

50  that  the  fact  that  the  appellants  in  this 
case  signed  a  contract  which  defined  the  re- 
lation between  themselves  and  Homaday  as 
a  "partnership"  is  of  very  alight  consequence. 

[2]  We  think  It  is  clear  that  under  the  con- 
tract In  question  no  partnership  was  created; 
that  is,  no  commercial  or  trading  partnership. 
The  arrangement  was  formed,  not  for  the 
purpose  of  buying  and  selling  stock  in  gen- 
eral, nor  did  it  contemplate  the  genera]  sale 
of  the  stock  of  the  particular  corporation 
mentioned  In  the  agreement.  It  was  for  the 
sole  purpose  of  selling  on  commission  250 
shares  of  that  stock  In  the  city  of  Lawrence. 
Similar  arrangements  between  parties  for 
sharing  both  profits  and  losses  in  a  single 
venture,  where  the  division  was  clearly  in- 
tended to  be  in  lieu  of  compensation  for  serv- 
ices, or  of  office  rent  and  advertising,  and 
matters  of  that  kind,  have  Iteen  held  not  to 
create  a  partnership  in  the  sense  that  one 
partner  could  bind  the  other  by  his  contract 
In  liee  t.  National  Bank,  45  Kan.  8,  25  Pac. 
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196,  11  L.  R.  A.  238,  a  partnership  was  form- 
ed for  the  purpose  of  carrying  od  a  real  es- 
tate, loan,  and  Insurance  huslness  on  commls- 
fiion,  but  it  was  held  to  be  a  nontrading  part- 
nership. In  Shepard  t.  Pratt,  16  Kan.  209, 
213,  and  In  Beard  v.  Rowland  et  a1.,  71  Kan. 
873,  81  Pac.  188.  It  was  ruled  that  profit 
sharing  Is  not  an  unfailing  test  of  the  ex- 
istence of  partnership,  but  merely  a  fact 
which  may  be  taken  Into  consideration  to  de- 
termine the  question,  and  Is  often  controlled 
by  other  considerations.  In  Welland  t.  Sell, 
83  Kan.  229,  109  Pac.  771,  It  was  held  that 
the  arrangement  for  a  division  of  the  net 
profits  or  commissions  on  certain  sales  In 
lieu  of  office  rent  and  advertising  did  not 
create  a  partnership,  and  that  the  sharing  of 
the  profits  was  a  circumstance  oTerbome  by 
other  controlling  facta.  In  Horn  t.  Newton 
City  Bank,  32  Kan.  518.  622.  4  Pac.  1022,  the 
distinction  was  drawn  between  a  non trading 
partnership  and  a  commercial  or  trading  one. 
In  that  case  it  was  held  that  Horn  and  Long 
were  partners  only  In  the  running  of  a 
ttiresbing  machine,  and  it  was  eald  that: 
"Sacb  ft  partnership  la  one  of  occupation  or 
employment  only.  It  la  not  a  commercial  or 
tradli^  partnership** — and  although  the  con- 
tract provided  for  a  dlvlsloD  of  the  profits 
and  leases  equally,  it  was  held  that  whoever 
deals  with  an  individual  Jointly  interested 
with  another  In  such  a  DMtter  "must,  at  his 
peril,  inform  binn^  ot  the  nature  of  the 
partnership.*' 

The  present  case  falls  within  the  principle 
of  many  cases  which  have  arisen  where  par- 
ties undertake  jointly  a  single  enterprise  or 
venture,  as,  for  instance,  that  of  buying  a 
tract  of  land  and  selling  it  again  at  an  ad- 
vance^ Uie  profit  or  loasea  to  be  shared  equal* 
ly,  the  profits  to  b^  in  lieu  of  services  in  the 
Joint  oiterprise  undertakni,  that  ot  selling 
the  particular  land.  Arrangements  like  these 
^ve  repeatedly  been  held  not  snflSclmt  to 
consUtnte  a  partnership.  Gottschalk  v. 
Smith,  ISO  111.  377,  40  N.  E.  037 ;  Adams  v. 
Funk,  63  IlL  219;  Coward  v.  Clanton,  122 
CaL  451,  56  Pac.  147;  Sain  t.  Booney.  126 
Mo.  App.  176, 101  8.  W.  1127.  A  case  In  point 
is  that  of  Bruce  v.  Hastings,  41  Vt.  380,  at 
page  383  (98  Am.  Dec.  CKI3).  In  the  opinion 
it  was  said:  "But  we  think  a  partnership 
does  not  arise  on  the  agreement  which  the 
evidence  tends  to  show  w&b  made  between 
these  iMrUes.  *  *  *  It  was  not  an  agree- 
ment to  put  in  cai^tal  and  labor  for  the  pur- 
pose of  trade  generally;  but  the  agrement, 
as  shown  by  the  evidence,  was  limited  to  a 
single  specific  purdiase  by  the  d^endant, 
with  the  understanding  tbat  the  property 
should  be  scdd  as  soon  as  a  purchaser  or 
purchasers  could  be  found,  and  that  the  de- 
fendant would  give  the  plaintiff  one-half  that 
should  be  made  In  the  enterprise,  in  considera- 
tion ot  his  agreement  to  aid  and  asEdst  the 
defendant  in  carrying  out  his  contract  with 
NdsMi.,  The  form  of  the  contract  has  very 


much  the  appearance  of  being  a  mode  of  de- 
termining the  plaintiff's  compensation  for  the 
assistance  which  he  contributed  to  the  de- 
fendant in  the  purchase  and  sale  ot  the 
property." 

The  contract  Itself  shows  that  there  was  no 
commercial  or  trading  partnership  formed. 
The  court  should  have  sustained  a  demarr«r 
to  the  evidence.  The  Judgment  will  be  re- 
versed, aod  the  cause  remanded,  with  In- 
structions to  render  Judgment  in  favor  ot  tbe 
defendants.  All  the  Juatlcee  concnrrins. 


BOTES  V.  WESTERN  SILO  CO. 
(No.  18,801.) 

(Supreme  Court  of  Kansas.    May  9.  1914J 

(Byllalut  Court.) 

EVIDENCK  (8  442*)— PABOL  EviDKNOB— IWCOM- 
nXTK  COMTBACT. 

A  written  contract  for  the  emplt^rmcnt  of 
an  agent  to  sell  sllos  aod  otber  articles,  and 
the  commission  to  be  paid  to  the  agent  there- 
for, reads:  "On  siloa:  25  and  6  per  cent  on 
fifty— 30  per  cent  on  75  or  mora"  No  provi- 
won  Is  made  in  the  contract  for  any  commission 
for  the  sale  of  only  42  silos  thereunder,  but  it 
cannot  reasonably  be  Dresumed  thot  the  agent 
was  to  receive  nothing  for  such  sales.  The  con- 
tract is  evidently  incomi^ete,  and  oral  evidence 
is  admissible  to  show  tbe  agreement  between 
the  parties. 

[Ed.  Note.— For  other  eases,  see  Evidence. 
Cent.  Dig.  il  1874-1887;  Dec  Dig.  S  442.*™ 

Appeal  from  District  Court,  Harvey  County. 

Action  by  R.  W.  Royer  against  the  Western 
Silo  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.  Reversed. 

von  der  Helden  &  Morgan,  of  Newton, 
Franklin  &  Miller,  of  Des  Moines,  and  W.  H. 
von  der  Helden,  ot  Newton,  for  appellant. 
Branlne  &  Hart,  ot  Newton,  for  appellee^ 


SmTH,  J.  The  plaintiff  brought  thU  ac- 
tion In  the  district  court  of  Harvey  county  to 
recover  a  balance  alleged  to  be  due  him  for 
commissions  as  agent  for  the  defendant  In 
tbe  sale  of  silos  and  cutters  lu  the  territory 
defined  In  a  written  contract,  a  copy  of 
which  was  made  a  part  of  the  petition  and 
was  admitted  in  tbe  answer.  It  was  also  ad- 
mitted that  tbe  plaintiff  sold  42  silos,  the  list 
price  of  which  was  $14,513.  The  defendant  In 
the  answer  denied  all  the  allegations  ot  the 
petition  except  that  it  admitted  the  residence 
ot  plaintiff,  his  capacity  as  its  agent,  and  that 
the  contract  was  entered  into  betwem.  them. 
It  was  alleged  that  the  written  contract  did 
not  provide  what  per  cent  as  commission  was 
to  be  paid  in  case  the  plaintltr  sold  less  than 
50  sllos,  but  that  it  was  agreed  and  under- 
stood between  plaintiff  and  d^endant,  at  and 
before  the  execution  ot  tiie  contract,  that  In 
case  less  than  60  sllos  were  sold,  the  plaintiff 
was  to  receive  26  per  cent:  commission,  and 
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no  more:  that  plaintiff  did  not  sell  60  silos, 
and  was  entitled  to  receive  only  25  per  cent 
commission.  Tbe  defendant  admitted  tbat  it 
owed  the  plaintiff  S735.69,  and  confessed 
judgment  tberefor.  The  reply  was  a  general 
denial  as  to  all  matters  inconsistent  with  tbe 
petition.  A  trial  was  bad  to  a  Jury,  and  after 
the  introduction  ot  the  evidence  of  each 
party,  tbe  court  gave  tbe  Jury  a  number  of 
Instructions,  one  of  which,  No.  2,  presents  tbe 
principal  controversy  in  the  case.  It  reads: 
"(2)  Tbe  Jury  are  Instructed  that  under  the 
admitted  contract  between  tbe  plaintiff  an^ 
defendant,  which  is  set  out  in  plaintiff's  peti- 
tion, the  defendant  agreed  to  pay  the  plaintiff 
commissions  on  all  sales  of  silos  made  at  list 
price,  25  and  5  per  cent  on  any  number  of 
slloe  sold  by  plaintiff  if  the  number  sold  did 
not  exceed  75,  and  It  is  farther  agreed  that  In 
case  the  plaintiff  should  sell  any  silos  for  de- 
fendant at  less  than  list  price,  then  the  differ- 
ence between  the  price  for  which  said  silo 
was  sold  and  the  list  price- should  be  deducted 
from  plainlitCs  commissions.  It  Is  further 
agreed  In  said  contract  that  the  plaintiff  will 
pay  defendant  3  per  cent  additional  on  all 
cash  settlements  made  by  the  plaintiff  on  or 
before  August  1, 1912." 

The  written  contract  prescribed  no  percent- 
age commission  for  the  sale  of  silos  In  a 
less  number  than  60.  but  If  60  silos  were 
sold,  it  fairly  Implied  there  was  to  be  some 
rate  of  commission  to  be  paid  on  a  less  num- 
ber of  sales.  The  Instruction  that  the  per- 
centage on  sales  of  silos  from  1  to  76  was  25 
and  5  gires  no  force  whatever  to  tbe  words, 
"on  fifty."  These  words,  with  the  context  In- 
dicated a  change  in  tbe  rate  of  commlsdon  if 
50  silos  were  sold.  The  appellant  asked  leave 
to  Introduce  evidence  tbat  there  was  an 
agreemeDt  and  understanding,  concurrent  in 
time  with  the  written  contract,  that  the  com- 
mission on  sales  less  than  60  in  nnmber  was 
to  be  2S  peV  cent;  on  60  to  75,  the  commis- 
sion was  to  be.25  Qer  cent  and  5  per  cent ; 
<m  75  or  more,  SO  per  cent  This  evidence 
was  emweoosly  exdnded.  The  appellees 
erldenoe  sbowa  tbat  be  sold  only  42  sttos,  and 
aroellant  admitted  Qiat  it  was  to  pay  25  per 
oent  for  sticb  sales. 

As  to  like  tnigbt  tbaxgea,  there  was  a  so- 
called  written  contract  and  a  printed  con- 
tract They  seem  to  contain  confiictlng  provi- 
sions. The  role  Is,  in  such  case,  tbat  If  the 
written  part  is  definite  and  cortaln  In  its 
provistons,  it  must  goTem.  The  court  foond, 
boweirer,  that  the  written  part  was  ambtgn- 
OQS,  and  that  tbe  printed  contmet  tn  this  re- 
ject was  deDnite  and  certain,  and  should  be 
followed  as  to  this  Item.  The  cfnudnslon  is 
^UaapiwovedL  The  amblgnity  should  have 
been  ronoved  by  parol  eridence,  and  the  two 
piOTlslons  then  eonsldwed  together  as  in 
other  cases. 

The  Judgmokt  Is  reversed,  and  the  case 
la  remanded.  All  the  Justices  concurring. 


(92  Kan.  431) 

STATE!  ex  rd.  DAWSON,  Atty.  Gen.,  t.  CITZ 

OF  ATCHISON.    (No.  19.106.) 
(Supreme  Court  of  Kansas.    Hay  9.  1914.) 
(Byllaitu  by  the  Court.) 

MiTITICIFAI.  COBPOBATIONS  (J  122*)— PMSDMP- 

T10N8— OBDINANCKS. 

Where  an  ordinance  which  has  been  lero- 
larly  passed  by  a  city  council  and  approved  oy 
the  mayor  is  offered  in  evidence,  and  tbe  valla- 
itv  of  such  ordinance  depends  upon  the  existence 
of  one  or  more  facts  at  the  time  of  the  enact- 
ment thereof,  the  existence,  and  not  tbe  non- 
existence, of  tbe  necessary  facts  to  sastain  the 
validity  of  the  ordinance,  should  he  presumed.  In 
the  absence  of  evidence  to  tbe  contrary. 

[Ed.  Note.~For  other  cases,  see  Municipal 
Go^rattons,  Cent  Dig.  H  281-289 ;  Dec  Dig. 

Appeal  from  District  Court,  Atchison 
County. 

Action  by  tbe  State,  on  tbe  relation  of 
John  S.  Dawson,  Attorney  General,  to  oust 
tbe  City  of  Atchison  from  exercising  certain 
powers.  From  Judgment  for  defeodaat; 
plaintiff  appeals.  Affirmed. 

J.  8.  Dawson.  Atty.  Gen.,  B.  P.  Waggraer, 
of  Atchison,  and  A.  B.  Crane,  ot  Holton,  for 
appellant  Walter  B.  Brown,  of  Atchison, 
for  appellee^ 

SBflTH,  J.  This  action  was  brought  m 
the  name  of  the  state  of  Kansas,  on  the  re- 
lation of  tbe  Attoni^  General,  to  oust  the 
dty  of  Atchison  from  wrdstng  certain  pow- 
ers It  had  assumed  to  exercise  in  the  pa>- 
sage  of  Ordinance  No.  8096.  The  ordinance 
purports  to  annex  65  acres  ot  land  to  the 
dty,  which  power  it  Is  alleged  was  not  an- 
tborlzed  by  law,  bat  was  usuiped.  The  re- 
lief asked  for,  as  stated  by  the  appellant,  is: 
"The  prayer  of  said  petition  was  that  the 
said  dty  be  required  to  answer  all  such  mat* 
ters,  that  it  might  be  onsted  towvet  from 
the  exercise  of  said  usurped  coniorate  pow- 
ers, and  that  Its  said  action  In  the  pasBage 
of  said  ordinance,  and  attempt  to  annex  said 
66  acres  of  land  to  the  dty  of  Atchison,  as 
a  part  thereof,  should  be  annulled  and  hdd 
void,  and  In  excess  of  Its  corporate  power." 

The  dty.  In  its  answor,  admitted  ttet  It 
was  a  of  the  ftrst  class,  as  au^Eed  by 
tbe  appellant,  that  it  had  all  Oie  powocs 
of  BUdi  a  d^,  and  that  Indnded  in  such 
powers  was  the  power  to  annex  to  the  dty 
unplatted  lands  whidi  lie  within  or  mainly 
within  the  dty,  and  that  the  66-acre  tract 
described  in  the  petition  was  unplatted  land 
and  lies  mainly  within  the  dty  of  Atchison. 
Tbe  oktlre  boundary  of  the  65-acre  tract  is 
set  forth,  with  the  length  in  feet  of  the  sev- 
eral boundary  lines.  To  this  answer  a  de- 
murrer was  filed,  particularly  to  the  third 
paragraph,  describing  Qie  metes  and  bounds 
of  the  tract  The  donurrer  was  overruled. 
Thereupon  a  reply  was  filed,  which  contained 
a  general  denbd,  except  as  to  facts  pievlons- 
1^  admitted.  The  rqply  farther  alleged  that 


«For  otiMT  esMS  ws  nms  tople  and  ssetloa  NVMBBA  la  Dw.  Dig.  *  Am.  Dig.  Kqr-No.  Swiw  *  R«p'r  ladana 

Digitized  by  Google 


874 


140  PACIFIC  BBFOBTBB 


(Kan. 


the  boundary  lines  of  Atchison,  as  described 
in  tbe  answer,  had  never,  previous  to  the 
passage  of  Ordinance  No.  3096,  been  estab- 
lished by  any  legal  or  valid  ordinance,  and 
that  said  ordinance  was  therefore  void. 

Tbe  case  was  tried  to  the  court  without  a 
jury.  The  appellant,  assuming  the  burden  of 
proof.  Introduced  evidence  tending  to  show 
that  the  65-acre  tract  of  land  had  been  laid 
off  in  lots,  blocks,  streets,  and  alleys  in  1860, 
bat  that  by  proper  proceedings  by  tbe  board 
of  county  commissioners  the  tract  was  ex- 
punged from  the  record  and  restored  to  Its 
former  condition  of  unplatted  land;  also  evi- 
dence tending  to  show  that  more  than  one- 
half  of  the  boundary  of  the  66-acre  tract  did 
not  consist  of  the  boundary  lines  of  the  city 
prior  to  the  passage  of  Ordinance  No.  3096, 
except  as  tbe  same  were  attempted  to  be 
changed  by  Ordinance  No.  3074  and  Ordi- 
nance No.  3096.  To  this  evidence  tbe  city  in- 
teriMsed  a  demurrer,  which  was  overruled, 
•nie  appellant  produced  in  evidence  Ordi- 
nance No.  3096.  Thereupon  the  api>ellee  of- 
fered in  evidence  Ordinance  No.  3074,  to 
which  objection  was  made  that  it  was  in- 
competent and  immaterial,  and  because  the 
ordinance  Itself  showed  that  it  was  not  pass- 
ed In  pursuance  of  any  law  of  tbe  state,  no 
foundation  was  laid  for  the  introduction  of 
the  ordinance,  nor  was  there  any  evidence 
tending  to  show  any  invalidity  therein.  This 
objection  was  overruled,  and  tbe  ordinance 
read  in  evidence. 

Appellee  thereupon  introduced  as  a  wit- 
ness one  Altman,  who  testified  that  he  was 
dty  engineer  of  tbe  city  of  Atchison  and 
produced  a  plat,  which  be  testiQed  he  had 
prepared  from  descriptions  be  got  at  tbe 
courthouse.  Whereupon  the  followlog  ques- 
tions were  asked  and  answers  returned:  "Q. 
What,  if  any,  ordinance  did  you  use  in  de- 
fining tbe  boundaries  of  the  city?  A.  Tbe 
ordinance  prepared  before  3096.  Q.  3074? 
A.  Yes,  sir.  Q.  This  plat  shows  the  bound- 
aries of  the  city  drawn  by  you  from  that 
ordinance?  A.  Yes."  There  was  no  evidence 
showing  the  boundaries  of  the  city,  except 
Ordinances  No.  3074  and  3096,  and  the  plat 
made  therefrom  by  the  city  ^glneer.  Appel- 
lant thereupon  filed  a  motion  for  Judgment  in 
Its  favor,  which  was  denied. 

In  2  iDlllon,  Municipal  Corporations,  S  649, 
it  iA  said :  "It  will  be  presumed  that  an  or- 
dinance Is  valid  and  Qie  bnrden  of  provlx^ 
its  Invalidity  1b  on  the  person  asserting  it" 
Tbe  ordinance  could  cmly  be  ralid  If  one  of 
the  conditions  prwrlbed  by  section  872  of 
tbe  Oeneial  Statutes  of  1909  existed;  hmce 
the  iffesumpUon  of  validity  carrl«  with  it  a 
presnmptlOB  of  the  existence  of  such  condi- 
tion. The  presumption  that  tbe  ordinance  is 
valid  is  ,not  conclusive,  but  is  suffldait  to 
cast  upon  a^wllant  the  bnrden  of  proving 
its  invalidity.  No  evidence  whatever  being 
offered,  the  court  did  not  err  in  admitting 
the  ordinance  in  evidence.   The  ordinance 


(No.  3074)  described  the  boundaries  of  the 
land  thereby  annexed  to  the  dty,  and  there- 
by furnished  the  basis  tor  the  enactment  of 
Ordinance  No.  3096. 

We  have  not  overlooked  the  contention  of 
appellant  that  In  a  quo  warranto  proceed- 
ing, as  In  the  case  of  McGahan  v.  People,  19L 
111.  493,  61  N.  E.  418,  the  burden  of  proof 
Is  upon  the  respondent.  In  this  case  the  in- 
troduction of  Ordinance  No.  3074  met  tbe 
requirement,  and  the  burden  of  proof,  as  we 
have  seen,  shifted  upon  tbe  appellant 
'  The  court  made  findings  of  fact,  wtaicb. 
in  substance,  gave  the  boundaries  of  the 
tract  annexed  by  Ordinance  No.  3096;  that  it 
contained  65  acres  more  or  less,  and  was  un- 
platted; that  Ordinance  No.  3074  defined  the 
boundaries  of  the  dty  Just  prior  to  the  pas- 
sage of  Ordinance  No.  3096,  and,  in  sub- 
stance, that  Ordinance  No.  3074  defined  the 
boundaries  of  tbe  dty,  so  that  the  boundary 
of  the  65'acre  tract  in  Its  entire  length  was 
7,290  feet,  of  which  4,645  feet  was  coexten- 
sive with  the  boundary  of  the  city  of  Atchi- 
son Immediately  prior  to  the  passage  of  Or- 
dinance No.  3096;  that  the  65-acre  tract  of 
land  lies  mainly  within  the  dty  of  Atchison; 
and,  in  eCTect,  tbat  Ordinance  No.  3096  was 
duly  passed,  signed,  and  published.  As  con- 
clusions of  law,  the  court  found  that  Ordi- 
nance No.  3096  was  duly  passed  and  is  a 
valid  ordinance  of  the  dty,  and  the  dty  had 
tbe  power  to  adopt  such  ordinance;  tbat  the 
annexation  of  the  65-acre  tract  of  land  by 
Ordinance  No.  3096  was  l^al  and  valid,  and 
not  in  excess  of  the  power  of  the  dty.  Judg- 
ment was  rendered  for  the  defendant.  Sfo- 
tlon  for  new  trial  was  overruled. 

The  principle  question  In  this  case  seems 
to  be,  when  the  validity  of  only  one  ordi- 
nance of  the  dty  Is  attad^ed,  and  Its  validi- 
ty depends  upon  the  validity  of  a  prior  or- 
dinance, whether  the  burden  Is  imposed  up- 
on the  city  to  establish  the  validity  of  tbe 
prior  ordinance,  which  is  not  attacked.  If 
so,  It  may  be  said  the  validity  of  the  prior 
ordinance  may  depend  upon  the  validity  of 
an  ordinance  prior  thereto;  that  the  dty 
must  establish  tbe  validity  of  each  sustain- 
ing ordinance,  so  long  as  tbe  validity  of  eadi 
ordinance  depends  upon  the  validly  of  a 
prior  ordinance.  The  converse  is  that  the 
validity  of  a  BUStainlug  ordinance,  regularly 
passed,  approved,  and  published,  Is  to  be 
presumed  until  ihe  valldtly  thereof  is  im- 
peached. 

Tbe  petition  in  this  case  admitted  the  le- 
gal existence  of  the  dty  of  Atehlson,  and  it 
is  contended  by  an>ellee  that  such  admis- 
sion admits  tbe  corporate  boundaries  of  the 
dty,  except  so  fbr  as  such  boundaries  are  put 
hi  issue.  On  the  other  band,  the  appellants 
claim,  in  substance,  that  under  tbelr  auc- 
tion that  the  dty  had  no  authority  to  annex 
land  attempted  to  be  annexed  by  a  certain 
ordinance,  tbe  validity  of  whlcb  depends  upon 
the  validity  of  a  prior  ordinance,  the  burden 
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rested  upon  the  city  to  establish  the  validi- 
ty of  the  antecedent  ordinance.  In  appel- 
lants 8upplem«ital  brief  It  Is  asserted  that 
"the  act  of  the  territorial  Legislature  of 
1868,  incorporatlns  the  dty  of  Atchison  and 
specially  defined  its  boundary,  and,  nothing 
farther  appearing,  each  Ordinance  No.  3074 
iiQd  3096,  was  rold."  If  this  be  true,  it 
might  be  necessary  to  sustain  the  validity  of 
Ordinance  No.  3096,  which  only  is  attadied, 
to  establish  the  validity  of  every  ordinance 
affecting  the  corporate  boundaries  of  the 
city,  which  has  been  enacted  since  1858. 
This  would  impose  an  unnecessary  burden 
upon  the  city. 

No  spedflc  facts  are  alleged  In  the  petition 
as  to  the  invalidity  of  any  prior  ordinance, 
and  the  relief  prayed  for,  as  we  have  seen, 
relates  only  to  Ordinance  No.  3096. 

The  Judgment  Is  affirmed.  AU  the  Jus- 
tices concurring. 

(93  Kan.  3S2) 

GILES  T.  AT0HI8ON,  T.  &  S.  F.  RX.  CO. 

(No.  18,742.) 

(Supreme  Court  of  Kanses.    May  9,  1914.) 

(Svllabua  &v  the  Court.; 

1.  Cabbibbs  <f  218*)  ~  Shipubnt  or  Live 
Stock— Dauaobs—Defbhsb—Noticb. 

A  shipment  of  live  stock  nnder  the  usual 
contract  provided  that,  as  a  condition  precedent 
to  the  riebt  to  recover  damages  for  loss  or  in- 
jury to  nis  stock  during  transportation,  the 
shipper  Bbonld  give  notice  in  writing  of  his 
claim  before  the  stock  was  removed  and  inter- 
mingled with  other  stock.  In  an  action  to  re- 
("over  for  damages  on  account  of  delay  in  trans- 
portation brought  under  sections  7116,  7117, 
Oeneral  Statutes  1009.  requiring  carriers  to 
transport  live  stock  at  an  average  rate  of  speed 
of  not  less  than  15  miles  per  hour,  held  error 
for  the  court  to  charge  that,  if  tiie  damages  were 
the  direct  result  of  the  failnre  to  comply  with 
the  15-mile  statute,  then  the  contract  requiring 
notice  was  no  defense. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  Si  674-690,  927,  928,  933-949 ;  Dec. 
Dig.  S  218.*] 

2.  Carbieibs  (I  218*)  —  Shipment  op  Live 
Stock— INJOBT  Dubino  Tbanspobtation— 
Notice. 

Upon  the  facts  stated  in  the  opinion,  it  is 
held  that  the  loss  and  injury  on  account  of  de- 
lay in  transportation  by  which  the  cattle  became 
jaded,  gaunt,  and  emaciated,  aud  after  beiag 
unloaded  became  restless  and  in  unfit  condition 
and  refused  to  take  the  usual  and  customary  fill 
in  order  to  put  them  in  prime  condition  for  sale, 
was  a  loss  occasdoned  during  transportation,  and 
that  notice  of  such  a  claim  was  required  as  a 
condition  precedent  to  the  right  of  recovery. 

[Ed.  Note.— For  other  eases,  see  Carriers, 
Cent.  Dig.  »  674-«96,  927.  928,  933-949;  Dec. 
Dig.  {  2f&*I  .    •  — 

Appeal  from  IMstiict  Court,  Sedgwldt 
County. 

Action  by  John  T.  Giles  against  tbe  Atchi- 
son, Toi>eka  ft  Santa  ¥6  Railway  Company. 
From  Judgment  fbr  plalntltt,  defendant  ap- 
peals. Reversed  and  remanded,  with  di- 
rections. 


W.  R.  Smith,  O.  J.  Wood,  and  A  A.  Scott, 
all  of  Topeka,  and  Houston  &  Brooks,  of 
Wichita,  for  appellant.  William  Keith,  of 
Wldilta,  for  appellee. 

PORTER.  J.  The  railway  company  has 
appealed  from  a  Judgment  in  plaintiff's  fa- 
vor for  damages  and  attorney's  fees  on  ac- 
coont  of  shrinkage  In  weight  in  a  shipment 
of  live  stock  from  Protection,  Kan.,  to  Wich- 
ita, Kan.  The  petition  alleged  negligence 
on  account  of  delay  In  transportation  and 
delivery  of  the  cattle  at  their  destination  by 
which  tbe  cattle  "became  Jaded,  gaunt,  and 
emaciated,"  and  "greatly  disturbed,"  and 
"deprived  of  necessary  rest,"  that  after  be- 
ing unloaded  they  "became  restless  and  In 
unfit  condition"  and  refused  "to  take  the 
usual  and  customary  fill  that  was  required 
to  put  tbem  in  prime  condition  for  sate  on 
the  market,  in  consequence  of  which  plain- 
tiff suffered  a  loss  and  extra  shrinkage  of 
weight,  to  wit,  30  pounds  per  head."  It  was 
allied  that  the  defendant  failed  to  trans- 
port the  live  stock  at  a  rate  of  speed  of  15 
miles  per  hour  as  required  by  sections  7116, 
7117.  General  Statutes  1909.  The  shipment 
was  under  the  ordihary  live  stock  shipping 
contract,  which  provided  that  as  a  condi- 
tion precedent  to  plaintiff's  right  to  recover 
damages  for  loss  or  injury  to  his  sto<^  dur- 
ing the  transportation  be  should  give  no- 
tice in  writing  of  his  claim  before  the  stock 
was  removed  and  intermingled  witb  other 
stock.   No  notice  of  loss  was  given. 

[1]  The  court  chained  the  jury  that  if  tbe 
damages  were  the  direct  result  of  the  failure 
to  comply  with  the  15-mlle  statute  then  the 
contract  was  no  defensa  The  Instruction 
was  erroneous.  The  statute  does  not  attempt 
to  create  a  new  liability  or  cause  of  action 
against  the  carrier,  but  merely  prescribes  a 
minimum  rate  of  speed  at  which  live  stock 
shall  be  transported.  In  effect  it  declares 
that  any  less  rate  of  speed  shall  be  prima 
fade  negligence  on  the  part  of  the  carrier. 
Before  the  statute  was  passed  it  was  the 
dnty  of  the  carrier  under  tbe  common  law 
to  transport  and  deliver  at  destination  with- 
in a  reasonable  time,  and  be  was  liable  for 
any  damages  resulliDg  from  delay  occasion- 
ed by  his  n^llgence ;  bat  a  stUmlation  in  a 
contract  of  shipment  of  live  Btock,  ttiat  as  a 
condition  precedent  to  bis  rt^t  to  recover 
damages  for  loss  or  Injoxy  during  tensporta- 
tlon  tbe  riii|n>er  dull  give  notice  of  bia  claim 
before  the  stock  is  mingled  with  other  slock, 
lias  been  repeatedly  held  to  be  a  reasonable 
stipulation.  Sprague  r.  Ma  Pac  Ry.  Co.,  34 
Kan.  347,  8  Pac  466;  Railway  Co.  t.  Klrk- 
luun,  63  Kan.  255,  65  Pac  261 ;  Railway  Co. 
T.  Wright,  78  Kan.  M,  96  Pac  1132;  Hayes 
T.  Railway  Co.,  84  Kan.  1. 118  Pac  421;  Ray 
T.  RaUway  Co..  00  Kan.  244, 133  Pac  847.  A 
provision  requiring  such  notice  as  a  con&tion 
precedent  to  rbcovery.  Is  not  a  stlpniatimi 
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against  the  carrler'a  negltgence.  Railway 
Co.  T.  Morris,  65  Kan.  632,  70  Paa  651.  The 
Supreme  Court  of  the  United  States,  In  Mo., 
Kan.  &  Tex.  Ry.  t.  Harrlman,  227  U.  S.  657, 
33  Sup.  Ct  397,  57  L  Ed.  690,  has  upheld  the 
same  kind  of  a  stipulation  where  the  liabil- 
ity arose  under  the  Carmack  Amendment 
(Act  June  29,  1906,  c.  3501,  |  7,  84  Stat.  593 
tU.  8.  Comp.  St.  Supp.  1911,  p.  1307])  on  the 
ground  that  the  liability  which  the  act  of 
Congress  Imposes  upon  the  carrier  is  only  a 
continuation  or  extension  of  common-law  lia- 
bility, "and  may  be  limited,  or  qualtfled  by 
special  contract  with  the  shipper,  provided 
the  limitation  or  quallScatjion  be  Just  and 
reasonable,  and  does  not  exempt  from  loss 
or  responsibility  due  to  negligence"  (227  U. 
S.  672.  83  Sup.  Ct  401,  57  L.  Ed.  600).  Irre- 
spective of  the  15-mIle  statute,  the  facts 
found  by  the  jury  are  sufficient  to  make  the 
defendant  liable  for  the  loss  except  for  the 
failure  to  give  the  notice  as  provided  in  tbe 
written  contract- 

[2]  The  plaintltr  concedes  that  the  shrink- 
age resulted  from  delay  in  transportation, 
but  seeks  to  avoid  the  failure  to  give  the  re- 
quired notice  by  the  contention  that  the  loss 
or  Injury  occurred  after*  the  cattle  were  de- 
livered at  destination,  and  therefore  no  no- 
tice was  required.  We  think  this  contention 
cannot  be  sustained.  The  findings  of  the 
Jury  are  that  the  cattle  arrived  at  the  stock- 
yards In  Wichita  16  minutes  after  midnight 
and  were  delivered  to  the  consignee  at  T  In 
the  morning  of  that  day;  that,  after  being 
unloaded  from  the  cars,  the  cattle  did  not 
settle  down  and  rest  before  the  opening  of 
the  Biarket:  and  that  they  were  sold  on  the 
market  at  half  past  10  o'clock  In  the  fore- 
noon of  the  day  they  arrived.  The  plaintiff 
claims  that  because  of.  the  long  delay  his  cat- 
tle were  restless  and  Jaded,  and  after  being 
unloaded  refused  to  lie  down  and  rest  or  to 
drink  tiie  customary  amount  of  water  before 
the  time  arrived  for  their  sal&  Be  must  nec- 
essartly  and  does  contend,  however,  that  his 
loss  was  occasioned  by  and  was  the  direct 
and  proximate  result  of  defendant's  delay  In 
transporting  the  cattle.  His  case  therefore 
talis  clearly  wltbln  the  mle  of  Railway  Co. 
V.  Wright,  sopra,  where  It  was  held  that 
shrinkage  in  weight  occasioned  by  the  un- 
necessary length  of  time  the  cattle  were  on 
the  road  Is  an  injury  during  transportation, 
and  hence  oomes  within  the  contract  requir- 
ing notice.  An  exception  to  this  rule  has 
been  allowed  where  the  shrinkage  resulted 
from  the  cattle  having  to  be  carried  over  to 
next  day's  market  In  such  a  situation  It 
has  been-held  that  notice  of  the  loss  was  not 
a  reasonsble  reqnlrement  end  therefore  the 
shipper  could  recover  without  first  giving 
^■ttie  notice.  Here  the  cattle  arrived  In  time 
for  the  market  and  were  sold  8%  hours  aft- 
er their  arrival;  the  shrinkage  was  not  caus* 
ed  by  any  delay  occurring  after  the  transpor- 


tation ended.  On  the  contrary,  the  condi- 
tion the  cattle  were  In  resulted  from  the  d»> 
lay  that  occurred  during  transportation,  and 
therefore  the  notice  required  by  the  contract 
was  a  condition  precedent  to  the  right  to 
recover. 

It  follows  that  the  Judgment  will  be  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  enter  Judgment  for  the  defendant. 
All  the  Justices  concurring. 


(92  Kan.  MS) 

KANSAS  CITY  v.  STEWART,  County  Tfeaa- 
Q^r.   (No.  18,979.) 
(Supreme  Court  of  Kansas.   Hay  9,  1914.) 

(Eyliahut  hy  the  Court.) 
CODNTIKS  (1  132*)— STATDTOBT  LiaBIUTIX»~ 

Spxcial  a  ssESSifBNTs— Rebates. 

ImproTements,  the  cost  of  which  Is  charged 
by  a  city  to  the  benefited  property,  are  so  far 
public  in  their  nature  that  the  Legislature  may 
require  the  county  to  bear  a  part  ol  the  expense 
of  collectiag  the  asseesments,  by  giving  a  rebat* 
or  premium  for  their  prompt  payment 

[Ed.  Kote.—For  other  cases.  ae«  Coantlefl. 
Cent  Dig.  I  208;  Dec.  Dig.  |  132.*] 

On  rehearing.  Former  decision  adhned  to. 
For  former  opinion,  see  90  Kan.  846»  136 
Pac.  241. 

MASON,  J.  Upon  a  rehearing  full  consid- 
eration has  been  given  to  the  additional 
argument  of  counsel,  but  the  previous  conri»- 
tion  of  no  member  cf  the  court  has  been 
changed,  and  It  results  that  the  dedslon 
ready  made  is  adhered  to. 

Regarding  the  contention,  that  the  statute 
which  requires  the  penalty  accruing  on  the 
tax  of  a  township  (or  other  municipality)  to 
go  to  the  county  violates  the  constitutional 
provisions  against  diverting  a  tax  from  the 
object  for  which  It  was  levied,  this  may  be 
added :  The  tax  being  laid  under  a  system  of 
laws  of  which  this  statute  Is  a  part,  contem- 
plates such  a  disposition  of  the  penalty  as  Is 
there  provided,  so  that  the  proceeds  go  to  the 
very  place  spedQed. 

In  behalf  of  the  county,  the  argument  im 
made  that,  whatever  may  be  the  rule  aa  to 
general  city  taxes,  the  county  canuot  be  re- 
quired to  pay  the  rebates  on  special  assess- 
ments f6r  local  Improvements,  or  taxes  levied 
to  pay  bonds  Issued  for  that  purpose,  be- 
cause these  are  obligations  created  by  the 
city  in  its  proprietary  rather  than  In  its 
governmental  capacity.  We  think,  however, 
that  the  public  has  such  an  Interest  in  these 
improvements  that  the  cost  of  collecting  pay 
for  them  may  rightfully  be  cast  upon  the 
county.  The  allowance  of  a  rebate  tb  one 
who  makes  an  early  payment  of  his  tax 
amounts  to  paying  him  a  premium  for  his 
promptness.  It  Is  a  legitimate  device  for 
fa<dlitating  the  collection  of  all  taxes,  the  ex- 
pense  of  which  the  Legislature  has  seen  Ct 
to  make  a  ciiarge  against  the  county.  Just 
as  it  might  have  placed  it  upon  the  entire 
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State.  In  Itself  it  does  not  operate  tinequat- 
ly.  The  Inequality  of  tbe  statute  results 
from  the  fact  that  the  penalties  collected  on 
the  taxes  of  a  dty  of  the  first  class  go  to 
the  city,  while  all  other  penalties  are  retain- 
ed by  the  county.  All  taxpayers,  so  far  as 
concerns  being  allowed  rebates,  or  charged 
with  penalties,  are  treated  alUte.  Bnt  a  city 
of  the  first  class  receives  a  favor  not  granted 
to  other  munictpalltlei,  by  being  permitted 
to  retain  Ite  penalties,  and  this  Inures  to  the 
benefit  of  those  who  pay  Its  taxes.  As 
stated  In  the  original  opinion,  It  is  difficult 
to  suggest  a  reason  for  the  distinction.  But 
there  are  many  differences  between  the  law 
regulating  dtles  of  the  first  class  and  that 
r^ulating  cities  of  the  second  class  for 
wbidi  It  would  be  impossible  to  assign  a 
specific  reason  beyond  the  fact  that  the  Leg- 
islature saw  fit  to  make  them.  The  two 
forms  of  gOTemment  have  much  in  common, 
but  they  differ  in  many  details.  If  the  stat- 
ute were  to  be  held  invalid  wherever  it  makes 
a  distinction  for  which  the  court  cannot  ac- 
count on  the  basis  of  a  difference  in  popula- 
tion, many  enactments  of  long  standing 
would  have  to  be  set  aslde^  Under  the  gen- 
eral statutes  of  1868,  dtiea  of  the  first  class 
were  required  to  collect  delinquent  special 
assessments  by  selling  the  property,  while 
cities  of  the  second  class  certified  the 
amounts  to  the  county  authorities,  who  at- 
tended to  the  collection.  Gen.  Stat  1868,  c. 
18,  f  28 ;  chapter  19,  S  30.  par.  2.  The  rela- 
tion of  the  matter  to  population  is  obscure, 
but  not  more  so  than  In  the  case  of  many 
other  differences.  In  the  defendant's  brief 
the  attempt  Is  made  (perhaps  successfully) 
to  show  that  a  possible  ground  of  distinction 
in  the  matter  in  hand,  which  was  suggested 
In  the  original  opinion,  is  111  .founded  both 
in  theory  and  in  fact.  But  a  classification 
may  be  valid,  although  based  on  a  mistaken 
belief  as  to  how  a  law  will  work  out 

The  argument  made  against  the  statute, 
on  the  ground  of  its  unjust  operation,  has 
much  apparent  force,  but  we  are  constrained 
to  hold  that  only  the  Le^alatare  can  grant 
reUef. 

The  former  decision  is  adhered  to.  All 
the  Justices  concurring. 


(92  Kan.  m,} 

MACBariTA  V.  MISSOURI,  K.  ft  T.  RT. 
CO.    (No.  18.838.) 
(Supreme  Court  of  Kansas.   May  9,  1914.) 

(Syllahua  &v  the  Oourt.) 

1.  Mastgb  and  Sebvant  ({  278*)— Ikjubt  n> 

Sebv  ANT— Sufficiency  of  EvinKNCS. 

The  facts  brought  out  in  the  evidence  are 
held  to  be  sufficient  to  uphold  the  findiuRa  of  the 
ur;  that  the  owner  and  operator  of  a  coal  mine 
ailed  to  exercise  the  care  required  by  tlie  stat- 
pte  providing  for  the  safety  of  persons  em- 
ployed In  coal  mines  to  see  that,  as  the  miners 
advanced  the  excavations,  all  loose  ccnl,  slate, 
and  vnck  overhead  were  secured  agalnat  telling 


on  traveling  ways,  and  that  by  reason  of  tbaf 
negligence  the  plaintiff  was  injured. 

[£d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  IJ  954,  956-958,  960-868, 
971,  972,  977;  Dec  Dig.  |  278.*] 

(Additional  Sytttibua  by  Editorial  Staff.) 

2.  Masteb  and  Servant  (H  204,  228*)— In- 
svmc  TO  Mxim— DinNsu— AssuicED  Risk 

AHD  GOHTBIBUTOST  NlOLIOBNCB. 

Assumed  risk  and  contributory  negligence 
are  not  available  as  defenses  in  a  mluer's  action 
for  injuries  due  to  the  defendant  mineowner's 
bulure  to  exercise  Uie  care  reqnlred  by  statute 
to  protect  miners  from  falling  rock. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  044-«i6.  670.  671;  Dec. 
Dig.  H  204.  228.*]  ~.      .  . 

Appeal  from  District  Court,  Obert^ee 
County. 

Action  by  John  Macketta  against  the  Mis* 
souri,  Kansas  &  Texas  Railway  Company  fi» 
personal  injuries.  From  judgment  for  plain* 
tiff,  defendant  appeals.  Affirmed. 

W.  W.  Brown,  of  Parsons,  A.  F.  Williams, 
of  Columbos,  and  Jas.  W.  Reld,  of  Chanute, 
for  appellant  McNeill  ft  McNeill  and  Cbas. 
Stephens,  all  of  Columbns,  for  appellee. 

JOHNSTON,  C.  J.  John  MacketU.  the  ap- 
pellee, an  experienced  coal  miner,  was  em- 
ployed by  the  appellant,  the  Missouri,  Kansas 
ft  Texas  Railway  Company,  to  work  in  one  of 
its  mines,  and  while  so  engaged  a  large  roQk 
Tell  from  the  roof  of  the  mine  and  injured 
him.  He  brought  this  action  allying  that 
the  injury  was  the  result  of  appellant's  neg- 
ligence, and  he  recovered  damages  in  ttM  sum 
of  *1,711. 

[1, 2]  It  appears  that  appellee  hAd  been  at 
work  In  an  entry  of  the  mine  where  he  was 
injured  more  than  fonr  months;  that  from 
time  to  time  parts  of  the  roof  of  the  entry 
had  been  propped  or  "timbered"  up;  but  near 
to  the  end  of  the  entry  and  where  he  and  his 
companion,  commonly  called  Us  "baddy,"' 
were  at  work  no  timbering  had  been  done. 
The  roof  was  defecttTe,  and  appellee  and  his 
companion,  obseiring  Its  condition,  sent  for 
the  mining  boas,  and  when  he  came  tbey 
asked  him  to  allow  them  to  make  the  roof 
safe,  but  he  refosed  permission,  telling  them 
they  could  not  do  tiiat  worl^  and  that  be 
would  have  a  company  man  come  In  and  fix 
It  before  the  following  morning.  When  they 
returned  In  the  morning,  rock  was  found  on 
the  traveling  way  of  the  entry,  and,  suppos- 
ing that  the  company  man  had  taken  the  rock 
down  in  accordance  with  the  promise  made, 
they  proceeded  to  clear  away  Oie  rock  on 
the  floor,  and  while  doing  so  a  rocb  fell  from 
the  roof  and  broke  appellee's  leg.  In  his  peti- 
tion appellee  alleged  that  appellant,  in  viola- 
tion of  a  statute,  failed  to  exercise  care  for 
the  safMy  of  its  employes  woi^lng  In  its 
mines  by  seeing  that,  as  the  miners  advanced 
the  excavations,  all  loose'  coal,  slate,  and 
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rode  oveAeod  wen  careftilly  secnred  against 
faUlng  upon  the  traveUng  way.  Id  additloot 
the  petftlon  set  oat  a  common-law  lliU>lUty 
of  appellant  because  it  failed  to  proTlde  ap- 
pellee a  safe  place  In  which  to  work.  On 
the  other  hand,  appellant  claimed  that  appel- 
lee was  aware  ot  the  dangerous  condition  of 
the  roof  of  the  mine  and  was  u^iaged  in  the 
work  of  making  it  safie  when  the  injury  was 
sustained,  and  tb&t  he  and  not  the  appellant 
was  responsible  for  the  accident  That  the 
appellant  Mled  to  take  the  precautions  for 
the  safety  of  the  mfnezs  as  required  by  the 
statute  was  abnndantly  proven  by  the  testi- 
mony, and  the  Jury  made  a  special  finding 
that  the  injury  of  the  appellee  was  the  result 
of  this  default  It  has  been  determbied  that 
as  against  such  charge  assumed  risk  and 
contributory  negligence  are  not  available  as 
defenses.  Cheek  t.  Railway  Co.,  80  Kan.  247. 
131  Pac.  617;  Batsdrenghlen  v.  Railway  Co.. 
01  Kan.  730.  139  Pac.  42a 

Appellant  Insists  that  an  exception  should 
be  made  to  the  rule,  because  appellee  and  his 
companion,  acting  in  behalf  of  tbe  company, 
were  engaged  in  making  the  place  safe  at  the 
time  of  the  Injury.  What  the  effect  would  be 
if  that  were  tbe  case  it  is  unnecessary  to  de- 
termine. The  testimony  is  that  It  was  no 
part  of  their  duty  to  fix  the  roof  and  that 
they  were  not  so  engaged  at  the  time  of  tbe 
injury,  and  tbe  flndiog  of  the  Jury  Is  to  that 
elfect  Tbey  did  clean  up  the  rock  in  tbe 
traveling  way,  but  a  company  man  was  em- 
ployed by  the  company  to  timber  the  roof 
and  make  it  secure.  Instead  of  ^ving  appel- 
lee and  his  companion  the  opportunity  to 
remove  tbe  rock  and  make  the  place  safe,  as 
requested  'by  them,  the  boss  Insisted  that  the 
company  man  would  perform  that  task  and 
expressly  promised  that  It  would  be  done 
before  the  morning  of  tbe  following  day. 
Appellee  appears  to  have  relied  on  the  prom- 
ise and  had  |t  right  to  assume  that  It  had 
been  kept  If  appellee  had  based  a  recovery 
upon  the  common-law  Uablll^.  and  assumed 
risk  and  contributory  negligence  were  avail- 
able as  defenses,  tbe  act  of  the  company  In 
denying  appellee  the  right  to  take  steps  to 
protect  himself  and  the  promise  of  the  com- 
pany to  make  the  roof  safe  before  they  went 
to  work  the  next  day  would,  under  the  cir- 
cumstances of  the  case,  have  Justified  a  re- 
covery. 

Although  contested,  there  appears  to  be 
sufficient  testimony  to  support  the  findings 
with  a  single  exception.  In  one  finding  ap- 
pellee is  awarded  $81  for  medical  services. 
The  only  testimony  to  be  found  in  the  ab- 
stract relating  to  medical  treatment  la  that 
the  services  performed  by  one  doctor  were 
wortJi  $25  and  those  performed  by  another 
were  worth  $8.  It  must  be  held,  therefore, 
that  there  is  an  excess  in  the  finding  of  $48, 
and  that  amount  will  be  deducted  from  the 
award  of  the  Jury. 


With  tbat  deduction  made,  the  Judgment  oC 
the  district  court  wiU  be  affirmed.  AU  tbs 
Justices  ooncnrring. 


(92  Kao.  317> 
8TALBY  et  si.  v.  WESTON  et  al 
(No.  18,736.)  t 
(Supreme  Court  of  Kansas.    May  0.  1914.) 

(BvOahut  hv  <Ae  Court.} 

1.  GoifTBACTS  (I  234*)— OoNflTBncrnoir— Db- 

DUCTJOnS. 

K.  agreed  to  deliver  to  W.  in  KanraB  City 
the  crops  wblcb  he  had  raised  upon  a  farm  as 
tenant  of  C„  who  was.  entitled  to  one-half  oC 
tbe  crops.  K.,  W..  and  C.  entered  into  a  oott- 
tract  In  which  it  was  agreed  tbat  W.  was  to 
receive  and  sell  the  crops  and  pay  over  one-balf 
of  the  net  proceeds  to  8^a  creditor  of  C.  In 
this  suit  of  8.  against  W.  upon  the  contract, 
the  conclusion  of  the  district  court  that  In 
arriving  at  the  net  proceeds  W.  should  not  be 
allowed  to  deduct  from  tbe  amount  received 
from  sales  the  sums  paid  to  K.  for  hauling  the 
products  of  the  farm  to  the  city  ia  sustained. 

[Ed.  Note.— For  other  cases,  see  Cootract^ 
Cent.  Dig.  8i  1099,  1100 ;  Dec.  Dig.  |  234.*] 

2.  Contracts  (8  i87*)—PBOUisE  roa  BBm- 
FIT  OF  Anotheb— Right  to  Sine. 

Tbe  plaintiff  8.,  for  whose  beneBt  the  prom* 
Ise  above  referred  to  was  made,  may  maintaui 
an  action  therefor,  although  not  a  i^rty  to  the 
contract. 

[Ed.1  Note. — For  other  cases,  see  Contracts. 
Cent  Dig.  S8  798-807 ;  Dec.  Dig.  |  187.*] 

3.  Appeal  ano  Ebbob  {{  198*)— Refebencih- 
Objections— Tm. 

A  question  relating  to  an  order  of  refer- 
ence, and  rulings  upon  evidence,  are  examined 
without  finding  error  therein. 

[Ed.  Note.— For  other  caaes.  see  Appeal  and 
Error.  Cent  Dig.  H  1248-ia!0;  Dec  Dig.  | 
198.»] 

fAddUioMl  Svllabut  Ay  Editorial  Staff.) 

4.  Appbai.  and  Errob  (I  1056*)— RuLiNOa 
ON  Evidence— Issues— pHEjtj DICE. 

Where,  in  a  suit  by  a  landlord's  creditor 
for  an  accounting  of  the  landlord's  porti<ni  ot 
a  crop  which  defendants  bad  promised  to  pay 
tbe  creditor,  parraent  of  the  debt  was  not  plead- 
ed, nor  any  issue  raised  as  to  the  amount  due^ 
the  exclusion  of  a  question  calling  for  the 
amount  due  on  the  debt  waa  not  prejudicial  to 
defendants. 

[  Ed.  Note.— For  other  caaeL  see  Appeal  and 
Error.  Cent  Dig.  ||  4187-4103,  4207;  Dec 
Dig.  ( 1056.*] 

6.  AivKAL  AND  BaaoB  (I  1066*)— Btruiros 

ON  Evidence. 

Defendants  were  not  prejudiced  by  the  ex- 
clusion of  a  question  tbe  answer  to  which  must 
bave  involved  substantially  but  a  rdiearaal  of 
defendants*  pleaded  defense. 

[Ed.  Note.— For  other  cases,  see  Anneal  and 
Error.  Cent  Dig.  ||  4187-4193,  4207;  Dec 
Dig.  <1056.*] 

6.  Appeal  and  Ebbob  (8  1066*)— Rdunos 
ON  Evidence— Fbejudicb. 

Where,  in  a  suit  for  an  accounting  of  tbe 
proceeds  of  a  crop  sold  by  defendants,  tbe 
amount  of  defendants*  mortgage  on  tbe  crop 
bad  been  agreed  on  and  settled,  tbey  were  not 
prejudiced  by  the  court's  refusal  to  allow  them 
to  show  tbe  items  making  up  the  amount  so  set- 
tied. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  8$  4187-4l03,  4207;  Dec 
Dig.  »  1056.*] 


•For  ether  eases  see  same  tofla  aad  section  NUHBBR  In  Doe.  Die  a  An.  Die  Ksjr-Na.  Barlsa  4  Bop'r  ladeasa 
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Appeal  from  District  Court,  Wyandotte 
County. 

.^rtlon  by  Ifa  L.  Staley  and  others  against 
Alfred  Weston  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.  Affirmed. 

Geo.  W.  Uttick.  of  Kansas  aty,  for  ap- 
pellants. A.  U  Berger,  of  Kansas  City,  tot 
appellees. 

BENSON,  J.  This  action  Is  to  recorer  the 
amount  of  a  promissory  note  made  by  the  les- 
sor and  leasees  of  formlug  lands,  for  an  ac- 
counting of  proceeds  of  the  crops  raised  upon 
the  land  and  delivered  to  the  defendants  for 
sale,  and  for  the  application  of  one-half  the 
proceeds  upon  the  plaintiffs'  claim  under  an 
agreement  between  all  the  parties.  The 
cause  was  referred,  and  Judgment  was  enter- 
ed upon  the  referee's  report  for  the  plaintiff. 

The  facts  found  by  the  referee,  In  sub- 
stance, are  these:  P.  M.  Clark  leased  land 
near  Kansas  City  to  Otta  Kurtze  and  Eliza- 
beth Kurtze  for  one-half  the  crop,  and  agreed 
to  advance  $5  weekly  for  supplies  and  seed, 
to  enable  the  tenant  to  plant  and  harvest  the 
crop.  To  provide  for  these  advances  Clark 
made  an  arrangement  with  the  defendants 
that  they  should  make  them,  which  they  did 
from  time  to  time,  amounttng,  on  August  IS, 
1010,  to  $700.  On  that  day  the  Knrtzes 
gave  a  chattel  mortgage  to  the  defendants 
on  their  one-half  of  the  crop  to  secure  this 
$700,  and  $175,  an  amount  estimated  for  fu- 
ture advancements.  On  September  19th 
Clark  and  Kurtze  and  wife  obtained  a  loan 
from  the  plaintlCfB  of  $1,000,  for  which  they 
gave  their  promissory  note,  secured  by  a 
mortgage  on  crops  on  the  land  and  au  assign- 
ment of  Clark's  interest  in  the  crops.  On  the 
same  day  Clark,  the  Kurtzes,  and  Weston  & 
Co.  entered  into  a  contract  in  which  it  was 
recited  that  Kurtze  and  wife  liad  theretofore 
agreed  to  deliver  to  Weston  &  Co.  their  one- 
half  of  the  crop ;  that  Kurtze  and  wife  and 
Clark  bad  borrowed  $1,000  of  the  plaintiffs, 
secured  by  a  mortgage  on  the  Kurtzes'  half 
interest,  and  an  asdgnmoit  by  Clark  of  her 
half  interest  in  the  crop.  The  contract  also 
provided  that  the  crop  should  be  delivered  by 
Kurtze  to  Weston  A  Co.  for  sale  by  them  at 
current  prices  in  the  usual  course  of  busi- 
ness, <»ie-half  of  the  net  proceeds  to  be  ap- 
plied to  pay  the  indebtedness  due  to  Weston 
&  Co.,  on  their  mortgage,  the  other  one-halt 
to  be  paid  to  Uie  plaintiffs  on  the  $1,000  note. 
It  was  further  agreed  that  statements  of 
sales  should  be  made  to  Wm.  Needles,  who 
was  to  receive  and  divide  the  surplus  be- 
tween the  lessor  and  lessees. 

[11  The  principal  contention  is  over  the 
question  whether  certain  payments  made  by 
the  defendants  to  the  Kurtzes  after  the  date 
of  the  contract  of  September  19th  should  be 
deducted  from  the  amount  of  sales  in  arriv- 
ing at  the  net  proceeds.  Part  of  these  pay- 
ments were  for  threshing,  and  amounted  to 


less  than  the  $17S  estimated  and  included  in 
tlie  mortgage.  Other  items  wwe  for  pay- 
ments of  money  to  Kurtze  for  labor  and  haiU- 
Ing  in  d^veiing  the  crt^s  to  the  d^uidants 
in  the  city.  It  is  insisted  that  these  items 
should  be  deducted  from  the  $1,179.70  found 
by  tlie  referee  to  be  the  net  proceeds.  In 
other  words,  it  is  contended  that  these  items 
should  have  been  deducted  bom  the  amount 
of  sales,  in  addltlim  to  tiie  expenses  of  mak- 
ing sales,  for  drayage,  commissions,  and  Uie 
Uke,  wlii<dt  were  allowed  by  the  referee  in 
arriving  at  the  amount  ot  $1,179.70.  Hie 
e<mtract  of  S^tember  19th  appears  to  have 
been  the  flnal  agreemoit  of  the  parties,  and  It 
nowhere  appears  tliat  Kurtze  was  to  be  paid 
for  hauling  In  the  crops,  or  that  the  plain- 
tiffs were  to  be  subjected  to  any  diminution 
from  their  one-half  for  any  such  expenses. 
The  term  "net  proceeds"  must  be  applied  ac- 
cording to  the  circumstances  presented,  and 
it  seems  obvious  that  only  the  ordinary  ex- 
penses of  converting  the  crops  Into  money 
after  they  had  been  delivered  to  the  defend- 
ants should  be  deducted  from  the  amount  of 
sales.  The  truth  appears  to  be  that  it  was 
supposed  that  the  crops  would  yield  an 
amount  sufficient  to  pay  both  creditors.  In 
this  they  were  disappointed,  and  neither  re- 
covered payment  In  full.  One  of  the  defend- 
ants testified:  "At  the  time  this  contract  was 
executed  I  believed  this  property  was  suffi- 
cient to  pay  all  indebtedness  to  the  Westous 
and  to  the  Staleys  on  the  representation  of 
the  acreage.  I  relied  on  the  representations 
on  the  acreage,  and  believed  what  Clark  and 
Kurtze  told  me.  I  supposed  we  would 
make  enough  out  of  this  crop  to  get  all  that 
was  due  us  and  pay  the  Staleys,  and  then 
have  something  left,  and  we  ratified  the  con- 
tract knowing  what  was  in  it.  I  was  out  at 
the  farm,  I  expect,  three  times  in  the  early 
part  of  August" 

After  each  sale  of  products  the  defendants 
rendered  an  account  In  the  ordinary  form  in 
transactions  of  tUs  nature^  giving  dates, 
names  of  purchasers,  quantldes,  amounts  re- 
ceived, and  deductions  therefrom  for  commis- 
sions, loading  charges,  frel^t  (Aarges,  and 
drayage,  as  already  stated,  which  expenses 
were  allowed.  These  statements  appear  to 
have  been  made  after  the  payments  for  haul- 
ing had  been  made.  Thus  it  appears  that 
the  defendants,  when  the  transactions  were 
current,  placed  the  same  construction  uik«i 
the  term  **net  proceeds"  that  the  referee  and 
the  disMct  court  gave  it. 

The  finding  that  the  money  paid  to  Kurtze 
for  hauling  in  the  crops  should  not  be  de- 
ducted from  the  amount  of  sales  in  arriving 
at  the  net  proceeds  must  be  sustained.  If  It 
should  not  be  so  held  as  a  matter  of  law 
from  the  terms  of  the  contract,  a  question 
of  fact  was  presented  upon  which  the  finding 
of  the  referee,  approved  by  the  district  court, 
cannot  be  disturbed. 

[2]  Assignments  of  error  upon  questions  of 


Digitized  by  Google 


880 


140  PACIFIC  REPORTER 


(KAn. 


practice  remain  to  be  considered.  It  Is  In- 
sisted that  a  demurrer  to  the  petition  should 
-have  been  sustaloed  because  the  plaintiffs' 
remedy  was  upon  the  note  against  the  makers. 
It  Is  not  perceived  how  the  existence  of  thai 
remedy  prevented  them  from  resorting  di- 
rectly to  the  fund  specially  set  apart  for  pay- 
ment of  the  note.  It  is  said,  however,  that 
ttie  plaintiffs  had  no  rl^t  to  recover  upon 
the  contract  of  September  19th  because  they 
were  not  parties  to  it  That  a  person  may  re- 
cover upon  an  agreement  or  promise  made  to 
another  for  his  benefit  upon  a  sufficient  con- 
sideration has  been  settled  by  many  decisions. 
Griffith  T.  Stucker,  91  Kan.  47.  61,  130  Pac. 
937. 

[3]  Complaint  Is  made  of  the  order  of  refar- 
ence,  but  it  does  not  appear  that  the  defend- 
ants objected  when  the  order  was  made,  nor 
before  or  during  the  trial,  although  appearing 
and  participating  therein.  An  objection  made 
when  the  report  was  filed  was  too  late.  The 
case  Involved  an  accounting  of  sales  of  crops 
of  different  kinds  at  various  times,  supposed 
at  the  time  to  be  wortb  ¥5,000.  The  court 
believed  a  reference  to  be  proper,  and  by  their 
acquiescence  tt  must  be  presumed  that  the 
parties  were  of  the  same  opinion. 

[41  On  cross-examination  of  a  witness  for 
the  plaintiffs  the  Question  was  asked  what 
amount  was  due  on  the  plaintiffs'  note.  Pay- 
ment had  not  been  pleaded,  nor  any  Issue 
raised  as  to  the  amount  duew  Although  tbe 
evidence  might  have  been  admitted  without 
apparent  prejudice,  there  was  no  error  in 
excluding  It 

[SI  One  of  the  defendants  was  asked  why 
he  had  made  no  payments  to  Staley.  The  de- 
fendants bad  stated  their  reason  In  their 
pleading,  and  the  facts  of  the  transaction 
were  related  In  tbe  evidence.  It  Is  not  per- 
ceived how  any  possible  prejudice  could  re- 
sult from  excluding  an  answer  to  this  very 
general  question,  which  would  Involve  sub- 
stantially a  rehearsal  of  the  defense. 

[t]  The  defendants  also  all^  error  in  ex- 
cluding their  offer  to  show  tbe  Items  of  the 
advances  making  up  the  amount  of  9700,  in- 
cluded in  their  mortgage.  There  was  no  er^ 
'  ror  in  this  ruling  because  the  amount  had 
been  agreed  to  and  settled,  and  there  is  no 
dalm  that  It  is  not  correct 

No  error  la  found  In  the  proceedings,  and 
the  Judgment  Is  affirmed.  All  the  Jnstloes 
concurring. 


m  Kan.  370) 

UURPHREE  V.  ANDERSON  et  al. 
(No.  18.840.)t 
(Supreme  Oonrt  of  Kansas.  May  9;  1014) 

(8vllahti$  hp  th«  Court.) 

i.  JuDOHBifT  <|  S90*)—CoNCLOBiVEifB8s— Es- 
toppel. 

A  judgment  Is  not  an  estoppel  as  to  facts 
which  did  not  occur  antil  after  tbe  judgment 
was  rendered  and  which  were  not  Involved  In 
the  former  action,  notwithstanding  references 


were  made  in  the  pleadinn  In  tliat  a(^on  to 
matters  not  involved  therein. 

[Ed.  Not&— For  other  cases,  see  Jadzment 
Cent.  Dig.  li  IC'35.  10637  1004.  1102-1100; 
Dec.  Dig.  I  MO.*] 

2.  JuDouENT  (f  500*)— Res  Judicata— Iobitzs 
— Scope  of  Fobueb  Acnow. 

Plaintiff  sued  to  recover  damages  for  the 
mallciout  attachment  of  his  property.  The  an- 
swer pleaded  a  former  judgment  fn  an  action 
wherein  plaintiff  sued  one  ot  tbe  same  defend- 
ants for  false  arrest  and  imprisonmenL  In  the 
petition  in  the  former  action  he  alleged  facts 
with  respect  to  the  attachment  of  bis  property 
for  the  purpose  of  showing  malice  in  causing  bu 
arrest  and  ImprlsoomenL  When  the  first  case 
was  tried,  tbe  attachment  case  was  still  pend- 
ing, and  it  had  not  then  been  determined  that 
tbe  attadiment  was  wrongful.  Held,  that  tbe 
trial  court  properly  took  from  the  jury  the 
question  of  the  former  judgment  on  the  ground 
that  damages  for  the  malicions  attachment 
could  not  have  been  adjudicated  In  tbe  fomMr 
action. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  Sg  1035.  1003,  1004,  1102-1106; 
Dec.  Dig;  |  6OT.*] 

3.  Appeai;.  AJtD  Ebbos  ({  1002*)— QuEsno^c 

FOB  JDBT— FAILUEB  TO  SOBinT—PBEJUDI- 

ClAL  EbBOB. 

In  an  action  to  recover  damages  for  the 
malicious  attachment  of  plaintiff's  propertr, 
the  defendant  pleaded  tbe  former  Judgment  in 
which  tbe  attachment  was  dissolvf^  and  allcc> 
ed  that  the  plaintiff,  as  defendant  In  that  ac- 
tion, had  set  up  a  counterclaim  for  the  same 
damages.  The  trial  court  rules  as  a  matter  of 
law  that  plaintiff  was  not,  by  reason  of  tbe  al- 
legations of  bis  answer  in  tbe  attachment 
case,  estopped  from  asserting  his  claim.  Tlie 
question  being  one  of  fact  should  have  been 
submitted  to  tbe  jury;  but  since  all  the  evi- 
dence was  to  the  effect  that  none  of  the  Ismms 
were  In  fact  adjudicated  In  tiie  former  action, 
and  no  serious  contention  being  now  made  to 
the  contrary,  the  error  will  not  be  regarded  aa 
prejudiclaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4212-«218;  Dec.  Die  | 
1062.*! 

4.  EvrniiTCB  (|  543*>— Opiwiows— Compitkh- 
ct— Valub  of  Attobrkt'b  Sbbvices. 

In  an  action  to  recover  damages  iochidina 
attorney's  fees  for  defending  a  malicious  at- 
tachment, tbe  plaintiff,  who  was  a  farmer,  was 
permitted  to  testify  to  the  value  of  bia  atttw- 
ney's  services  in  defending  the  attachment  ease. 
Held,  not  error. 

[Ed.  Note.— For  other  eases,  see  Evidence, 
Cent  Dig.  H  23e6H-286S;  De&  Dig.  S  5i8.*j 

Appeal   from  District   Court,  Shawnee 

County. 

Action  by  J.  A.  Murphree  against  W.  O. 
Anderson  and  another.  Judgment  tor  plain- 
tiff, and  defendants  appeal.  Affirmed. 

Hazen  &  Qaw,  of  Topeka,  Cor  appeUanta. 
W.  A.  8.  Bird,  of  Topeka,  for  appellee. 

PORTER.  J.  Tba  plaintiff  sued  the  de- 
fendants for  damages  alleging  that  maUdons- 
ly  and  wiUioat  any  probable  cause  tb^  com- 
menced  a  civil  action  against  him  and  atp , 
tached  and  sold  his  property.  The  action  is 
one  of  a  series  of  lawsntts  in  which  the  par- 
ties have  been  involved  and  whtcta  todode 
threo  civil  salts  and  one  criminal  action.  Tlie 
defendants  are*  comnlsdon  merchants  deal- 
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log  Id  Aralt  and  faim  produce  In  the  city 
of  Top^a.  Tbe  pi«^<n«iy  la  a  tanner,  and 
In  1909  was  a  lealdent  ot  Oklaboma,  where 
k»  was  engaged  in  shipping  waternwlons  rais- 
ed by  him  on  hla  farm.  He  brought  a  car 
load  of  melons  to  Topeka*  and  the  defend- 
ants claimed  that  he  contracted  to  sell  it  to 
tliem,  bat  that  he  sold  to  some  one  else  in  vi- 
olation of  his  contract  On  August  9^  1909, 
ha  came  to  Topeka  with  another  car  load  of 
melons  which  he  sold  to  a  retail  merchant 
lu  the  city.  While  engaged  in  delivering  a 
wosonload  of  th^  T.  B.  Armstrong^  one  ot 
the  defendants,  and  some  other  commission 
men  of  the  dty,  had  one  of  their  number  pur- 
ehAM  a  single  watermelon  from  him  for  2S 
coits,  and  as  soon  as  the  transaction  was 
completed  caused  him  to  be  arrested  by  a 
policeman  and  confined  in  the  dty  Jail  chain- 
ed with  peddling  merchandise  without  a  li- 
cense in  violation  of  a  dty  ordinance.  While 
Imprisoned  and  a  stranger  in  a  strange  land, 
he  was  sued  by  the  defendants  in  the  district 
court  of  Shawnee  county  to  recover  $100 
damages  for  bredch  of  the  alleged  contract 
tor  the  sale  ot  the  first  car  of  melons,  and 
an  attadiment  was  levied  on  the  second  car 
load  of  mdons.  Soon  after  the  attachment 
was  levied,  the  mdons  were  sold  at  public 
auction  ai^  broui^t  f2S,  although  they  were 
worth  about  $100. 

The  plaintiff  employed  an  attorney,  who 
succeeded  in  having  him  acquitted  on  the 
charge  ot  violating  the  dty  ordinances,  and 
he  was  discharged.  He  at  once  brought  sdt 
in  the  Circuit  Court  of  the  United  States  tot 
the  District  of  Kansas  against  T.  B.  Arm- 
BtroDg  and  the  other  commission  merchants 
who  were  charged  with  being  in  the  conspir- 
acy, in  which  action  he  sought  to  recover 
damages  In  the  sum  ot  over  $19,000  tor  false 
arrest  and  impri&onment  That  case  was 
tried,  and  he  recovered  a  Judgment  against 
Armstrong  and  the  other  defendants  in  the 
sum  of  $400.  Subsequently  Uie  attachment 
cAse  came  on  for  trial  In  the  district  court 
ot  Shawnee  county,  and  be  recovered  a  Judg- 
ment for  costs,  having  proved  that  he  was 
not  Indebted  in  any  manner  to  Anderson  and 
Armstrong.  The  only  ground  tor  attachment 
was  that  he  was  a  nonresident  of  the  state, 
and  defeating  the  cause  ot  action  resulted  in 
the  dissolution  of  the  attadiment  He  tliere- 
upon  brought  this  action  to  recover  tor  loss 
of  time,  traveling  expenses,  hotel  bUls,  and 
attorney's  fees  In  defending  tbe  attachment 
case.  The  Jury  returned  a  verdict  awarding 
him  damages  In  the  sum  ot  $403.65.  The 
court  overruled  a  motion  tor  a  new  trial  and 
rendered  Judgment  on  the  verdict,  from 
which  the  defendants  have  appealed. 

The  prlndpal  defense  set  up  In  the  an- 
swer was  that  the  matters  Involved  In  this 
action  are  res  Judicata,  because  substantially 
the  same  averments  were  made  In  the  action 
In  the  federal  court  with  respect  to  tbe  com- 
mencement of  the  attacbmpTit  suit  and  the 
expenses  and  damages  which  the  plaintiff 
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claims  to  have  suffered  thewby.  Tbe  answer 
set  up  a  copy  of  part  of  the  pleadings  ui  the 
acdon  lu  tbe  tederal  court.  There  are  sev- 
eral reasons  why  we  think  the  plea  of  res 
Judicata  cannot  be  sustained.  Xlm  parties 
are  not  IdenticaL  Anderson,  wlio  la  a  de- 
fendant here,  was  not  a  party  to  the  action 
in  the  federal  oourt  Wlien  that  cose  was 
tried,  the  attachment  case  In  the  district 
court  of  Shawnee  county  was  still  pending, 
and  of  course  the  plaintiff  could  not  recover 
damages  tor  tbe  wrongful  attachment  of  bis 
property  because  it  bad  not  then  been  deter- 
mined that  the  attadiment  was  wrongfully 
brought  It  is  true  there  is  much  similarity 
in  the  statement  of  facts  in  both  petitions. 
In  the  tederal  court  the  plaintiff  sought  to 
recover  damages  for  malicious  arrest  and 
false  imprisonment,  and  alleged  all  the  tacts 
with  respect  to  the  attachment  of  Ills  prop- 
erty for  the  purpose  of  showing  malice  on 
the  part  ot  defendants.  In  the  present  ac- 
tion he  sued  to  recover  damages  tor  the  ma- 
licious attachment  of  his  proper^,  and  plead- 
ed the  fact  of  his  arrest  and  all  the  drcum- 
stancee  connected  therewith  tor  the  purpose 
ot  showing  that  the  attachment  was  brought 
malidously  and  oppressively. 

£1]  "A  Judgment  is  not  and  cannot  be  an 
estoppel  as  to  facts  which  did  not  occur  un- 
tU  after  the  Judgment  was  rradered  and 
which  were  not  Involved  in  tlie  suit  In  which 
It  was  rendered ;  nor  does  its  conclusive  ef- 
fect extend  to  references  made  by  a  party  in 
bis  lAea^ngs  to  matter  not  Involved  In  the 
controversy,  such  references  being  made 
merely  tor  the  purpose  of  eluddating  the 
points  really  at  issue."  23  Cyc.  1314. 

X2]  We  think  the  trial  court  properly  took 
from  the  Jury  tbe  question  ot  the  former 
Juf^ment  on  the  ground  that  the  damages 
sued  for  in  this  action  could  not  have,  been 
adjudicated  In  the  former. 

[t]  It  Is  also  contended  an^  It  was  alleged 
In  the  answer  that  the  matters  involved  here- 
in were  adjudicated  In  the  attadiment  ac- 
tion, tor  the  reason  tlmt  the  defendant  In 
that  action,  plaintiff  in  this,  filed  an  answer 
In  which  he  set  up  his  claim  for  the  same 
damages,  loss  of  tlm^  traveling  expenses, 
and  attorney's  fees  in  defending  the  attach- 
ment proceedings.  Plaintiff  produced  as  wit- 
nesses tbe  Judge  of  the  district  who  tried 
tbe  attachment  case,  and  the  oflScial  ste- 
nographer who  reported  tbe  trial,  and  show- 
ed by  them  that  the  defendant  was  not  al- 
lowed In  the  attachment  action  to  litigate 
the  questions  Involved  herein.  It  Is  con- 
tended that  the  court  erred  In  admitting  this 
charader  ot  testimony.  The  same  fact  might 
have  been  proved  by  any  one  present  at  the 
trial  whether  ofBdally  connected  with  the 
proceedings  or  not  In  Chambers  v.  Land 
Credit  Trust  Co.  (Kan.)  139  Pac.  1178.  It  was 
held  that  a  court  in  which  a  former  adju- 
dication is  pleaded  may  ascertain  by  parol 
evidence  what  really  was  decided  If  the  evi- 
dence does  not  contradld  the  record.  Where- 
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ever  extrinsic  evidence  1b  admissible  to  iden- 
tify the  questions  litigated,  It  is  said,  In  23 
Cyc.  1538,  that  It  Is  proper  to  receive  for 
this  purpose  "stenographic  reports  or  min- 
utes of  the  testimony  talcen,  the  testimony 
of  the  judge  and  Jnrors  who  tried  the  case 
or  the  evidence  of  a  person  who  was  present 
as  a  witness  at  the  former  trial."  In  Per- 
kins T.  Brazos,  66  Conn.  242,  33  Atl.  908,  it 
was  held  that  the  deposition  of  the  judge 
who  tried  the  former  action  was  admissible 
to  prove  what  issues  were  tried  where  the 
facts  do  iM>t  appear  by  the  unaided  record. 
The  case  of  Pnlsifer  t.  Arbnthnot,  69  Kan. 
380,  63  Pac.  70,  is  dted  by  defendants.  It 
was  Uiere  held  that  parol  evidence  Is  Inad- 
missible in  a  collateral  action  to  prove  the 
rendition  of  a  judgment  or  the  makli^  of  an 
order  by  a  court  of  record.  In  this  case  the 
parol  evidence  was  nether  for  the  pnrpose 
of  contradicting  the  record  nor  of  proving 
what  judgment  was  rendered;  the  purpose 
was  to  prove  a  ruling  of  the  court  made  on 
the  trial  whidi  would  not  be  preserved  in 
the  record  of  the  judgment 

Ordinarily  the  rule  is  that,  if  extrinsic 
evidence  Is  required  to  ratabllsh  a  question 
of  fact  to  determine  whether  the  issues  In 
the  former  action  were  the  same,  the  ques- 
tion must  go  to  the  Jury.  It  becomes  a 
question  of  law  for  the  court  only  when  It 
can  be  determined  from  an  ln8i>ection  of  the 
record  alone.  23  Cyc.  1643,  and  cases  dted. 
The  defendants  Insist  therefbro  that  If  the 
testimony  of  the  judge  and  stenographer,  and 
other  parol  evidence  offered  ^y  the  plaintiff, 
were  admissible,  the  question  of  fact  should 
have  been  submitted  to  the  jury,  whereas 
the  court  Instructed  that  the  plaintlfTs  claim 
had  not  In  fact  been  adjudicated  In  tbe  at- 
tachment action,  and  that  plaintiff  was  not 
by  reason  thereof  estopped  from  asserting  It 
here.  Manifestly  the  court  improperly  took 
from  the  jury  the  determination  of  the  ques- 
tion of  fact  But  it  Is  equally  manifest  from 
an  examination  of  the  entire  record  that  the 
court  decided  the  fact  correctly.  The  plea 
of  res  judicata  rests  upon  the  fact  that  the 
answer  in  the  attachment  action  set  up  the 
same  Issues,  and  that  they  might  have  been, 
and  the  presumption  is  that  they  were,  de- 
termined In  that  action.  No  evidence  was  In- 
troduced or  offered  in  rebuttal  of  the  evi- 
dence of  the  judge  of  the  district  court  and 
the  official  stenographer,  and  It  Is  hardly 
conceivable  that  had  the  question  been  sub- 
mitted to  the  jury,  the  decision  would  have 
been  other  than  that  made  by  the  court,  and, 
if  it  had,  It  would  have  been  the  court's  duty 
to  set  It  aside  as  contrary  to  all  tbe  evidence. 
No  serious  contention  is  now  made  that  any 
issue  involved  in  this  action  was  In  fact  sub- 
mitted to  the  jury  in  the  attachment  action 
or  was  determined  therein.  It  was  there- 
fore a  questioD  of  fact  upon  which  all  the 
evidence  was  one  way ;  and.  while  we  think 
the  const  should  have  left  the  determina- 


tion of  the  question  to  the  jury,  we  cannot 
regard  the  error  as  prejudicial  to  d^endants 
nor  sufficient  to  justify  ordering  another 
trial  upon  that  Issue.  While  the  answer 
pleaded  the  fact  to  be  contrary  to  the  finding 
of  the  court,  all  the  evidence  was  to  tbe 
effect  that  tbe  Issues  were  not  tried  out  in 
the  attachment  action,  so  that  the  fact  whldi 
the  court  determined  should  be  regarded  as 
one  about  which  there  vast  and  is  no  seTions 
dispute. 

[4]  It  is  complained  that  the  court  erred  in 
refusing  to  strike  out  certain  portions  of  tbe 
petition.  While  we  think  the  petition  con- 
tained a  great  many  statemoitB  with  re- 
spect to  the  arrest  of  the  plalntilT  and  the 
fact  thtft  the  newspapers  had  published  ac- 
counts of  his  arrest,  all  of  whlcb  shonld  hare 
been  stricken  from  the  petitiw,  we  are  satis- 
fled  that  tbe  defendants  were  not  prejudiced 
by  the  ruling.  Evidence  was  admitted  for 
the  purpose  of  proving  some  of  these  allega- 
tions, but  the  court  chai^  tlie  inry  ttta.t 
none  of  these  matters  were  to  be  considered 
by  them  except  as  tending  io  show  malice  on 
the  part  of  defendants,  and  it  is  clear  from 
the  whole  record  tliat  the  Jury  imderstood 
that  th^  were  not  to  allow  any  damages 
for  tbe  nnlawftd  arrest  and  imprisonment  or 
because  of  the  pnblicatlott  in  the  newspapers 
and  hnmlllatton  which  the  plalntlfl  claimed 
he  suffered  Uiereby.  There  was  no  error  in 
refusing  to  require  the  plaintiff  to  elect  up- 
on which  cause  of  action  he  would  rely  In 
the  trial  of  this  case.  The  court  on  the  mo- 
tion of  the  defendants  required  the  plaintiff 
to  file  an  amended  petition  setting  up  sep- 
arate causes  of  action.  As  we  construe  the 
pleading,  however,  but  one  cause  of  action 
was  alleged,  and  that  was  to  recover  dam- 
ages for  the  malicious  bringing  of  the  attach- 
ment suit  In  the  petition  as  amended  the 
plaintiff  was  unable  to  state  two  causes  of 
action,  although  the  order  of  the  court  was 
attempted  to  be  followed  by  separating  the 
petition  into  two  coimts,  but  both  causes  of 
action  were  for  tbe  same  Items  of  damages 
and  expenses.  It  is  insisted  that  the  court 
committed  error  In  allowing  the  plalntUT  to 
testlfj-  as  to  the  value  of  his  attorney's  serv- 
ices In  the  attachment  case.  We  think  the 
evidence  was  admissible  for  what  it  was 
worth.  The  fact  that  the  plaintiff  Is  a  farm- 
er would  not  prevent  him  from  having  some 
notion  as  to  the  value  of  attorney's  fees,  es- 
pecially where  he  had  participated  In  as 
much  litigation  as  the  plaintiff  has,  all  with- 
in a  period  of  two  years.  He  testified  that 
the  services  of  his  attorneys  In  this  case 
was  worth  $125.  As  observed.  It  was  some 
evidence,  and  as  he  seems  to  have  had  a 
pretty  fair  opinion  of  what  the  services  were 
worth,  the  defendants  have  no  cause  to  com- 
plain. 

We  find  no  prejudicial  error  In  the  record, 
and  the  judgment.  wlU  be  affirmed.  All  the 
Justices  ooncurrlnst 
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(92  Kan.  181) 
GILBERT  T.  MISSOURI  PAO.  RT.  Oa 
(No.  18655.) 

(Supreme  Coort  of  EausaB.    May  9.  1814.) 
/SvUabMa  ly  B^toriai  Staff.) 

WOBDS  AND  PhSASEB— "OBUTIOUS"— "OBIJT- 
lON." 

A  persoo  is  "obllTioai"  of  a  thins  when 
It  Is  extinsuisbed  from  bis  mlDd.  "OblirioD"  Is 
a  kind  of  aanihUatioit;  and  for  things  to  be  as 
tbouKh  thej  had  not  Iteen  la  lilce  onto  never  be- 
ing. 

On  petition  for  rehearing.  Rehearing  de- 
nied. 

For  former  opinion,  see  91  Kan.  711,  139 

Paa  380. 

BURCH,  J.  In  a  petition  for  a  rehearing 
it  is  said  broadly  that  the  facts  set  out  In  the 
original  opinion  upon  which  the  declBlon  is 
based  (GUbert  t.  Railway  Ca.  91  Kan.  711, 
139  Pac.  880)  are  not  the  facts  shown  by  the 
record.  The  decision  was  based  on  the  spe- 
cial findings  of  the  jnry  (original  opinion,  91 
Kan.  page  714. 139  Pac.  page  382),  which  conld 
not  well  be  falsified.  Bnt  passing  by  this  fun- 
damental defect  in  the  petition  for  a  rehearing, 
the  following  Is  a  sample  spedflcatlon  of  the 
tdalntUCa  general  charge:  "In  the  opinion, 
the  court  said:  The  fireman  was  at  bis 
post,  be  did  see  the  plalntiCT,  be  did  notify 
the  engineer,  the  whistle  was  sounded,  the 
bell  was  rung,  the  emergency  brake  was  ap- 
plied, and  everything  was  done  which  conld 
ba  done  to  avert  disaster.'  Are  these  the 
natural  conclusions  to  be  gathered  from  the 
evidence?  True,  the  fireman  was  at  his  post, 
and  he  testified  that  he  notified  the  engineer ; 
Imt  was  the  whistle  sounded,  were  the  above 
measures  taken?  All  of  appellee's  (plaintiff's) 
witnesses  testified  that  they  were  not,  and 
the  Jury  so  found  In  answer  to  special  ques- 
tion 52." 

The  ill-considered  extravagance  of  this 
statement  may  be  Judged  whm  It  Is  pointed 
out  that  the  plaintiff's  own  witness  Haskett 
testified  that  he  heard  the  engine  whistle, 
then  the  crash  of  the  collision,  and  then  saw 
the  train  go  by,  and  that  the  jury  found  spe- 
dally  In  finding  45,  not  printed  in  the  origi- 
nal opinion,  that  the  bell  was  rung  and  ring- 
ing at  the  time  the  engine  approached  the 
crossing  where  the  collision  occurred,  when 
near  the  crossing. 

The  plaintiff  produced  five  witnesses  who 
gave  negative  testimony  that  they  "did  not 
rteollect"  hearing  the  bell  or  whlstie,  or  "did 
not  bear"  the  bell  or  whistle  Just  before  the 
collision  occurred.  Two  of  these  witnesses 
confessed  to  defective  bearing.  Another  said 
he  was  giving  no  attention  to  the  train.  An- 
otiier  stated  that  the  bell  might  have  been 
ringing,  but  be  did  not  recollect  It  The 
fifth  was  not  cross-examined.  The  positive 
testimony  of  a  large  number  of  witnesses 
who  could  and  did  bear,  including  Mr.  Has- 
kett produced  by  tbe  plaintiff,  was  that  tbe 


alarm  whistle  was  sounded  before  the  colli- 
sion occurred.  Several  of  these  witnesses 
testified  to  the  ringing  of  the  bell.  Some  of 
them  described  the  peculiar  shrill  noise  of 
the  whtstie.  Mr.  Haskett  called  it  a  screech. 
The  Jury,  following  an  instruction  of  the 
court  on  thoi  subject,  accepted  the  positive 
testimony,  as  is  sliown  beyond  dispute  by  the 
finding  relating  to  the  ringing  of  the  belk 
They  were  not  separately  interrogated,  cod- 
cendng  the  sounding  of  the  whistle,  but  the 
whole  matter  ^s  covered  by  finding  56, 
which  was  framed  upon  the  testimony  of  the 
engineer,  corroborated  by  the  positive  testi- 
mony referred  to.  The  engineer  said  that^ 
when  he  received  the  alarm  from  the  fire- 
man that  a  team  was  about  to  attempt  the 
crossing,  the  bell  was  ringing,  that  be  applied 
the  air  Immediately,  grabbed  the  whistle, 
and  gave  two  or  three  toots  and  made  all  the 
alarm  he  could  In  the  time  he  had,  and  that 
there  was  nothing  he  could  have  done  which 
he  did  not  do  to  prevent  the  accident.  Tbe 
Jury  found  accordingly,  and  tbe  opinion  stat- 
ed the  facts  accordingly. 

Finding  62  cannot  be  perverted  Into  a  find- 
ing that  no  whistle  was  sounded  at  all  after 
the  whistle  given  1,500  feet  east  of  Fourth 
street  That  finding  merely  states  what 
ought  to  have  been  done  to  avoid  the  acci- 
dent; that  is,  the  whistle  should  have  been 
sounded  when  it  appeared  that  tbe  plaintiff 
was  apparentiy  going  to  attempt  to  cross  In 
front  of  the  engine.  It  must  be  read  with 
finding  42  on  the  same  subject  that  the  fire- 
man, who  was  observing  the  plalnUfC,  shouldi 
have  called  the  engineer's  attention  sooner  to 
give  the  alarm  by  whistling  when  the  fire- 
man discovered  the  plaintiff  was  about  to 
cross  the  track  in  front  of  the  train.  Find- 
ing 42  is  conclusive  that  the  fireman  did  call 
tbe  engineer's  attention  to  give  tbe  alarm  by 
whistling — but  not  soon  enough  to  prevent 
the  collision.  Finding  56  summarizes  what 
followed. 

It  is  charged  In  the  petition  for  a  rehear- 
ing that  an  important  fact  was  not  stated  la 
the  original  opinion ;  that  is,  that  the  plain- 
tiff had  his  back  turned  to  tbe  train.  There 
is  no  testimony  in  the  abstract  or  counter  ab- 
stract tliat  the  plaintiff  bad  his  back  turned, 
to  tbe  train.  The  evidence  produced  by  the 
plaintiff  on  tbe  subject  was  as  follows :  "He 
was  wearing  a  cap,  and  was  standing  up  In 
Ma  wagon,  driving  with  his  right  hand,  and 
would  naturally  be  turned  a  tlttie  to  the 
west;  that  his  head  was  not  turned  to  the 
west  hut  he  wasn't  looking  right  straight 
north."  Witnesses  for  the  defendant  said 
tbe  plaintiff's  head  was  turned  In  a  direction 
variously  described  at  from  Just  a  UtUo 
northwest  to  west  The  fireman  said  that  in 
his  estimation  the  plaintiff  was  looking  west 
and  away  from  the  track.  (The  track  ran 
west)  In  preparing  the  opinion  it  did  not 
s^m  Important  to  canvasa  tbe  evidence  on 
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this  subject,  because  the  essential  fact  was 
that  the  plaiutiff  did  Dot  look  in  the  direction 
of  the  train.  The  court  Instructed  the  Jury 
In  the  seventh  instruction  that  this  fact  was 
undisputed.  Full  force  was  sought  to  be 
giren  to  It  In  the  opinion  by  the  expression, 
"The  plaintiff  was  oblivious  of  the  train" 
(91  Kan.  page  715.  139  Pac.  page  382),  using 
the  expression,  in  the  sense  that  the  train, 
which  the  plaintiff  had  looked  for  when  go- 
ing for  his  team,  was  extinguished  from  his 
mind.  This  meaning  of  "oblivious"  Is  Illus- 
trated In  the  Century  Dictionary  as  follows : 
"Oblivion  Is  a  kind  of  annihilation;  and  for 
things  to  be  as  though  they  had  not  been  is 
like  unto  never  b^g.  Sir  T.  Browne,  Christ. 
Mor.,  1.  21." 

As  bearing  on  the  subject  of  the  use  made 
of  the  crossing,  the  plaintiff  points  out  that 
the  original  opinion  omitted  to  state  that  one 
man  was  walking  behind  the  plaintiff's  wag- 
on toward  the  crossing.  This  man,  however, 
had  only  reached  the  switch  track  when  the 
collision  occurred,  and  consequently  did  not 
tend  to  crowd  the  place,  which  was  in  full 
view  of  the  trainmen  for  a  long  distance,  as 
described  In  the  original  opinion.  91  Ean. 
717,  139  Pac.  380. 

The  result  Is  that  the  fapts  stated  in  the 
original  opinion  need  to  be  neltb^  corrected 
nor  supplemented. 

The  plaintiff  expresses  surprise  because 
the  decision  in  the  Baker  Case  (Railway  Co. 
T.  Baker,  79  Kan.  183,  98  Pac  804)  Is  approv- 
ed, while  the  Judgment  of  the  district  court 
la  reversed.  The  material  portions  of  the 
opinion  in  the  Baker  Case  are  quoted  In  the 
original  opinion  and  speak  for  themselves. 
The  distinction  between  the  facts  of  that 
case  and  this  one,  In  all  material  particulars, 
was  pointed  out.  Then  the  principle  under- 
lying the  decision  In  the  Baker  Case  was  ap- 
plied to  this  one,  and  the  court  is  satlsOe<l 
with  the  result 

Although  the  district  court  Instructed  the 
jury  (In  accordance  with  the  flreman's  tes- 
timony) as  shown  in  the  original  opinion  be- 
ginning at  the  bottom  of  page  713  of  91  Kan. 
ri39  Pac  380),  the  fireman  ought  to  have 
notified  the  engineer  sooner,  and  the  whistle 
ought  to  have  been  sounded,  as  the  Jury 
found.  The  failure  to  do  this  constituted 
negligence  ou  the  part  of  the  defendant 
which  would  warrant  recovery  except  for 
the  plaintiff's  own  negligence.  But  such  fail- 
ure was  not  wantonness.  As  stated  in  the 
original  opinion,  the  utmost  the  Jury  conld 
say  was  that  the  fireman's  delinquency  con- 
sisted in  not  sooner  bringing  about  an  alarm 
by  means  of  the  whistle.  But  when  he  saw 
that  the  plaintiff  was  leaving  a  place  of 
safety  and  was  "driving  into  the  train,"  be 
either  was  ringing  or  then  rung  tlie  bell  iiim- 
seU,  and  he  did  notify  the  engineer,  who  at 
once  sounded  the  whistle,  applied  the  emer- 
gency brakes,  and  did  everything  possible  to 


avert  the  collision  which  the  notification 
called  for.  Consequently  the  findings  ot 
fact  forbid  the  inference  of  wantonness. 

Other  matters  contained  in  the  petition  for 
a  rehearing  do  not  -require  discussion,  and 
it  Is  denied.  All  the  Justices  concurring. 

(92  Kan.  S«) 

MCCI  T.  CHEROKEE  &  PITTSBURG  COAL 
ft  MINING  GO.    (Na  18.826.) 
(Supreme  Court  of  Kansas.    May  ^  1914^ 

(SvUabut  Iv  the  Court.) 

1.  Mabtbb  and  Servant  (8  278*)— Injubt  to 

MiNBB— NiOUQEHCB— SUFnciBHCT  OF  EVI- 
DENCE. 

Id  an  action  against  the  owner  of  a  coal 
mine  for  personal  injuries  to  a  miner  cansed  bj 
a  violation  of  the  statutory  duty  to  furnish 
sufficient  props  of  suitable  length,  tbe  evidence 
is  examined,  and  found  sufficient  to  support  the 
findings  and  verdict. 

LEd.  Note. — For  other  cases,  see  Master  and 
Servant,  CenL  Dig.  »  954.  956-958,  960-960. 
971,  972,  977 ;  Dec  Dig.  |  278.*] 

(Additional  SyJlabna  by  BditorM  8taff.) 

2.  Masteb  ANn  Sbbvant  (I  228*)— InjvuB 

TO  MiNBft— DEIBHaK— GONTBXBOTOBT  MB0U> 

GENCB. 

Contributory  negligence  is  not  available  u 
a  defense  in  a  miners  action  for  injuries  proxi- 
mately resulting  from  the  defendant  mineown- 
er's  failure  to  furnish  sufficient  props  of  soitable 
length,  as  required  by  Oen.  St.  1909,  {  4987. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f|  670,  671;  Dee.  Dig.  f 
22a*] 

Appeal  from  District  Court,  Crawford 
County. 

Action  by  Anselmo  RIccI  against  the  Cher- 
okee &  Pittsburg  Coal  &  Mining  Company. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

W.  R.  Smltb,  of  Topeka.  and  D.  H.  Wool- 
ley  and  B.  S.  Oaitsklll,  both  of  Glrard,  for 
appellant.  Arthur  Fuller  and  W.  J.  Troe, 
both  of  Pittshnrg,  Ean.,  for  aK>elle& 

BENSON,  J.  Tb6  plaintiff,  a  coal  miner, 
was  Injured  at  the  defendant's  mine  on  July 
29,  1912,  by  a  rock  falling  opon  htm  from 
the  roof  of  the  room  in  whlcb  he  was  work- 
ing. He  recovered  a  Judgment  for  CUiOOb 
and  the  defendant  appeals. 

[1]  The  plaintiff  was  53  years  old  at  the 
time  of  bis  Injury  and  bad  been  working  tn 
that  mine  for  11  years,  and  In  the  same  room 
for  about  three  months.  His  room  extended 
nOTthward  from  the  entry  for  a  distance 
150  or  160  feet  The  plaintiff  and  his  son 
Theodor  were  working  together.  The  vein 
of  ami  waa  2  feet  and  8  Inches  thick,  and 
that  was  the  height  of  the  room.  The  rock 
which  fell  was  20  feet  long,  6  feet  vide,  and 
4  inches  thick,  and  was  in  the  roof  at  the 
end  farthest  ftom  the  entry  at  or  near  the 
face  of  the  coal.  Its  presence  had  been 
known  to  the  plaintiff  for  abont  16  days  be- 
fore it  fell,  and  he  had  been  working  nnder 
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it  all  that  time.  There  had  been  three  props, 
each  2  feet  8  Inches  In  length,  under 
the  rock  the  day  before  the  accident,  bat 
they  had  been  blown  down  by  the  shots  fired 
ttat  night,  and  the  next  morning  had  been 
replaced  by  tbe  plaintiff  or  his  son  when 
they  commenced  work.  These  prope  were 
qnder  the  rock  when  It  fell.  One  prop  was 
placed  four  feet  from  each  end  of  the  rock, 
and  tbe  third  one  In  tbe  middle  of  the  rock, 
forming  a  sort  of  triangle.  When  these  props 
were  put  up  tbat  morning,  both  the  plaintiff 
and  bU  son  sounded  the  rock  with  tbelr 
picks,  and,  In  the  language  of  the  plaintiff, 
**It  didn't  sound  bad."  About  half  past  12 
o'clock  that  day.  after  the  plaintiff  had 
picked  coal  under  the  rock  for  four  or  five 
minutes  and  had  taken  out  three  or  four 
ahoTelfulB,  tbe  rock  fell.  It  broke  In  two 
or  more  pieces,  and  one  of  the  pieces  fell 
upon  the  plaintiff's  back,  hearing  him  to  the 
ground  In  a  kneeling  position.  The  rock 
broke  off  right  on  top  of  the  props  and  fell 
on  each  side,  leaving  the  props  standing. 
Tbe  plaintiff's  son  and  other  miners  came 
to  his  assistance  and  lifted  the  rode  and  re- 
leased the  plaintiff. 

The  sole  negligence  alleged  In'  tbe  petition 
was  the  failure  of  the  defendant  to  furnish 
prop  timbers  of  suitable  length  and  size, 
whereby  the  plaintiff  was  unable  to  prop  the 
roof  of  his  room  and  prevent  it  from  falUug. 
The  evidence  disclosed  that  It  was  the  duty 
of  the  driver  to  furnish  props  at  the  request 
of  the  miners,  and  that  It  was  the  duly  of 
tbe  miners  to  make  tbdr  worklm;  place 
safe  by  the  use  of  the  props  mppUed  by  the 
company.  The  plaintiff  testified  that  on  the 
day  in  qaestion  he  had  in  his  room  some 
loose  props  3%  and  4  feet  Is  fength,  but 
claimed  tliat'they  were  too  long  to  put  un- 
der the  rock.  At  8  o'clock  tiiat  morning 
he  ordered  props  2  feet  8  inches  from 
the  driTor.  On  his  second  trip  thereafter  tiie 
driver  brought  a  load  of  prope  and  deliver- 
ed them  at  11  o'clock,  or  11:30  o'cUxft  at  the 
switch  entering  the  plaintiff's  room,  and 
'said  to  the  plaintiff:  **There  are  no  2-foot-8 
props  at  the  bottom,  and  I  have  brought  yon. 
some  3-foot  props  and  some  8%-foot  props." 
Two  or  three  of  the  props  which  the  driver 
brought  were  three  feet  long,  and  the  rest 
were  three  and  one-half  feet  In  length.  They 
were  nnloaded  by  the  plaintiff  and  his  son. 
The  plaintiff  was  using  in  his  room  props  of 
various  lengths,  2  feet  8  inches,  S  feet, 
feet  and  4  feet  long,  depending  upon  the 
varying  height  of  tbe  roof  at  different  plac- 
es. Most  of  the  props  they  were  using  were 
2  feet  8  and  3  feet  long.  The  floor  of  the 
room  was  composed  of  a  substance  called 
black-jack,  from  4  to  10  inches  thick.  This 
bottom  could  be  dug  out  so  as  to  admit  of 
the  use  of  a  prop  at  least  as  long  as  3^  feet 

Tbe  Jury  found  the  following  additional 
Acts: 


"Q.  7.  Did  the  plaintiff.  ]uet  prior  to  the 
falling  of  the  rock  complained  of,  think  that 
it  was  safe?  A.  Yes. 

"Q.  8.  Did  tbe  plaintiff,  when  he  went  un- 
der this  rock  to  mine  out  the  shot,  think  the 
rock  was  safe?   A.  Yes." 

The  contention  of  the  defendant  is :  "First, 
tbat  the  company  had  substantially  complied 
with  the  statute  by  furnishing  props  of  such 
a  length  as  could,  with  proper  diligence  on 
the  part  of  the  plaintiff,  have  been  used  by 
lilm  In  supporting  tbe  rock;  second,  that 
even  though  he  had  had  props  of  the  exact 
length  ordered  by  him,  he  would  not  have 
used  them  under  this  rock,  as  he  considered 
that  It  was  sufficiently  propped  already,  and 
reasonably  safe  for  him  to  work  under.  So 
it  appears  conclusively  tbat  It  was  tbe  plaln- 
UtTs  own  negligence,  or  lack  of  judgment, 
and  not  the  want  of  props,  that  was  the 
cause  of  the  accident" 

These  questions  were  presented  to  the  dis- 
trict court  by  a  demurrer  to  tbe  evidence  and 
a  motion  for  judgment  on  the  findings.  Tbe 
question  h^  is  wltether,  upon  the  facts 
found  by  tbe  jury,  and  others  wliich  the  evi- 
dence tends  to  prove,  these  contentions  of 
the  defendant  should  be  sustained,  In.  other 
words,  whether  the  findings  and  verdict  are 
supported  by  the  evidence. 

The  petition  alleges  negligence  on  the  part 
of  the  defendant  in  willfully  foiling  to  sapply 
snfBdent  prop  timber  of  suitable  length  and 
size  for  the  place  where  tlie  plaintiff  was 
working,  and  that  this  failure  was  the  proxi- 
mate cause  of  liis  injury.  The  statute,  among 
other  tilings,  declares:  "Every  mine  shall  be 
supplied  with  sufllcient  prop  timber  of  suit- 
able length  and  size  for  the  places  where  It 
Is  to  be  used,  and  kept  in  easy  access  to." 
Gen.  St  1909,  |  4987. 

The  vein  of  coal  was  2  feet  8  inches  in 
thickness,  and  most  of  the  props  used  In  the 
room  were  of  that  lengtli,  longer  ones  bi^ng 
used  at  places  where  the  roof  varied  from  its 
ordinary  height  To  support  the  rock  in 
question,  however,  the  length  required  was  2 
feet  and  8  inches;  and  the  plaintiff  asked  for 
props  of  that  length  for  that  purpose.  It  Is 
argued  that  longer  ones  might  easily  have 
been  used  by  excavating  places  for  them  in 
the  black-jack,  constituting  the  fioor  of  the 
room,  to  the  depth  that  might  be  necessary, 
and  there  Is  evidence  tbat  this  had  been  done 
in  other  rooms.  One  witness  testified:  "I 
ought  to  have  used  2-foot-8,  but  I  could  not 
get  2-foot-8;  I  used  3-foot  props,  and  sunk 
tbem  In  the  bottom  to  be  safe.  Q.  Ton  used 
3-foot  props  In  propping  up  the  roof  in  your 
room,  did  you?  A.  Yes,  sir;  because  there 
were  no  2-/oot-8."  There  was  other  testi- 
mony of  the  same  nature.  The  plaintiff  testi- 
fied that,  to  use  a  3-foot  prop,  he  would  have 
to  dig  up  the  bottom  five  Inches;  thai  In 
some  places  It  was  too  hard  to  dig,  and  that 
he  was  not  paid  to  sink  props;  that  below  the 
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black-jack  there  was  rock,  and  to  use  a  prop 
3%  feet  long  would  require  digging  down  a 
foot  and  a  half. 

There  was  evidence  tending  to  show  that 
when  tJie  driver  came  In  without  any  props, 
after  the  first  order  had  been  made,  the  plain* 
tiff  told  him  to  bring  them  the  next  time. 
When  the  driver  again  returned  bringing 
props  of  a  greater  length  than  had  been  asked 
for,  the  plaintiff  said,  "What  did  you  bring 
these  to  me  for?  they  are  not  serviceable." 
The  evidence  did  not  show  a  sudden  emergen- 
cy causing  an  insufflclency  in  the  supply  of 
props  of  the  required  length,  but  tended  to 
prove  a  condition  that  had  existed  for  several 
days. 

The  defendant  contends  that  the  plaintiff 
was  warned  of  the  danger,  and  was  alone 
responsible  for  the  consequences;  and  that 
his  failure  to  use  the  props  he  had  was  the 
proximate  cause  of  the  Injury.  In  support  of 
this  contention  reference  is  made  to  the  tes- 
timony of  the  pit  boss,  who  was  In  Ricci's 
room  between  10  and  11  o'clock  on  the  day 
the  rock  fell,  and  testified:  "I  told  him  he 
had  a  bad  rock  there,  and  I  told  him  to  tuke 
it  down,  or  to  put  some  more  props  under  it, 
and  he  said  he  would  watch  it,  himself,  and 
I  walked  away  and  went  on  out  of  the  room." 
It  does  not  appear  that  the  pit  boss  appre- 
hended such  Imminent  danger  as  to  require 
Immediate  removal  of  the  bad  rock,  but  be- 
lieved that  with  further  propping  work  might 
proceed,  and  this  is  cousLstent  with  the  plain- 
tiff's claim  that  props  were  desired  for  that 
purpose. 

It  cannot  be  held  as  a  matter  of  law  that 
the  plaintiff  is  precluded  from  a  recovery  by 
his  failure  to  dig  Into  the  black-jack  and 
rock  below,  if  that  was  necessary,  and  In  that 
way  use  the  props  that  were  furnished.  But 
the  evidence  relating  to  that  matter  was  ma- 
terial upon  the  question  whether  the  props  so 
furnished  were  of  suitable  length,  or  reason- 
ably sufficient  for  use. 

Referring  to  the  contention  of  the  defend- 
ant that  the  plaintiff  would  not  have  used  the 
shorter  props  had  they  been  furnished,  It  will 
be  observed  that  he  called  for  them,  and  re- 
peated the  call  when  the  driver  returned 
without  them.  True,  he  testified  that  if  he 
had  believed  that  the  rock  would  fall  he 
would  not  have  gone  under  It.  But  immedi- 
ately following  this  statement  he  testified: 
"Q.  Then  since  you  thought  the  rock  was 
safe,  what  did  you  order  these  props  for?  A. 
Because,  If  be  had  brought  some  more  props, 
It  would  have  been  safe."  Having  also  tes- 
tified that  props  that  had  been  under  this 
rock  were  blown  down  the  night  before  the 
Injury,  and  were  set  under  It  again  but  in 
different  places  that  morning,  he  wag  asked 
the  questlrai  and  gave  the  answer  following: 
"Q.  Well,  then,  did  yon  put  anything  in  the 
place  that  these  props  had  been  In  the  day 
before,  so  as  to  hold  the  rock  at  that  point? . 


A.  No,  sir;  I  did  not  have  any  more."  His 
son,  who  had.  It  seems,  placed  the  three  props 
in  position  under  this  rock,  testified:  "The 
reason  I  did  not  put  up  more  props  under 
that  rock  was  because  I  did  not  have  any 
2-foot-8  props;  they  were  all  too  long.  The 
leugth  of  the  props  that  I  did  put  under  tbe 
rock  was  about  2-foot-8.  •  •  •  i  ^-m  not 
say  that  there  were  not  any  3-foot  props,  l 
could  not  have  put  a  3-foot  prop  under  that 
rock."  On  this  and  other  testimony  and 
some  evidence  conflicting  with  It,  the  ques- 
tion whether  the  props  would  have  been  plac- 
ed under  the  rock  had  they  been  furnished 
was  properly  left  to  the  Jury. 

The  plaintiff  is  criticized  for  Incurring  the 
risk  of  death  or  serious  injury  rather  than  to 
do  the  extra  work  necessary  in  order  to  use 
the  props  that  were  furnished.  But  the  jury 
were  not  bound  to  infer  that  he  took  that 
risk  while  knowing  or  apprehending  the  dan- 
ger. The  ordinary  motive  of  self-preserva- 
tion and  the  love  of  life  suggest  a  contrary 
inference. 

[2]  It  must  l>e  remembered  that  contribu- 
tory negligence  is  not  available  as  a  defense 
in  cases  like  this  where  the  cause  of  action 
arises  from  the  violation  of  a  statutory  duty. 
Le  Roy  V.  Railway  Co.,  91  Kan.  548, 138  Pac 
646;  Che^  t.  Railway  Co..  88  Kan.  247,  131 
Pac.  617. 

The  discussion  of  the  scope  and  effect  of 
statutes  enacted  for  the  protection  of  life  in 
the  cases  cited  and  other  recent  decisions 
makes  comment  upon  their  interpretation  un- 
necessary. Caspar  v.  Lewln,  82  Kan.  604,  109 
Pac.  657;  Slater  v.  RaUway  Co.,  91  Kan.  226. 
137  Pac  943.  No  objections  to  the  Instruc- 
tions or  to  the  rulings,  other  than  those  al- 
ready referred  to,  is  urged. 

It  is  concluded  that  there  is  competent 
evidence  to  support  the  findings  and  verdict, 
and  the  judgment  is  affirmed.  All  the  Jus- 
tices concarrlng. 


(92  Kan.  fOlk 

PALIN  V.  INSURANCE  CO.  OF  NORTH 

AMERICA.   (No.  18,854.) 
(Sapreme  Court  of  Kansaa.   May  9,  1014.) 

(8i/llabua  by  the  Court.) 

1.  IHBUBANCS  (I  143*)— RBFOBHAnOH  OF  POL- 
ICY—An  DITIONAL  Tnsueance. 

The  doctriDe  of  the  case  ot  Pfiester  t.  Ios. 
Co.,  85  Kan.  97,  116  Pac.  245,  applied  in  an 
action  to  reform  a  fire  insurance  policy  to  in- 
clude permission  to  take  out  additional  Insut^ 
ance  according  to  oral  negotiations  between  the 
plaintiff  and  the  defendant's  agent,  and  to  re- 
cover on  the  reformed  policj". 

lEd,  Note, — For  other  cases,  see  Insurance. 
Cent.  Dig.  §9  265-272;  Dec.  Dig.  }  143.*] 

2.  Appeal  and  Ebboe  (§  1039»)— Depabtcbb 

— PREJUniCE. 

In  taking  the  application  the  agent  append- 
ed the  false  answer,  "No,"  to  the  question,  "Is 
the  land  described  mortgaged?"  without  the 
knowledge  or  authority  of  the  plaintiff,  and 
without  propounding  the  question  to  bim.  The 
policy,  as  written,  contained  a  condition  against 
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incumbrances.  The  petition  pleaded  broadly 
compliance  with  the  terms  of  the  iwticy.  The 
answer  pleaded  the  condition  against  incum- 
brances.  The  reply  set  up  the  facts  stated.  A 
motion  to  strike  out  the  reply  for  departure  was 
urerruled.  A  trial  on  the  merits  followed,  and 
the  plaintiff  recovered.  Held,  the  defendant  was 
not  prejudiced  in  its  substantial  rights  Iwcause 
of  the  departure. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  U  4075-4088;  Dec.  Dig.  % 
1039.'] 

a.  INSUBANCE  (I  S76*)— Adjustment  or  Loss 
— Waiveb. 

After  the  insnred  property  burned,  a  special 
agent  of  the  defendant  procured  the  plaintiff 
to  sign  an  agreement  to  surrender  the  policy 
and  to  accept  $100  in  full  settlepient  of  bis 
<>laim.  The  plaintiff  did  not  surrender  tbe  pol- 
icy, the  defendant  did  not  pay  or  offer  to  pay 
w  ^lOOt  BDd  further  negotiations  for  settlement 
followed  which  Induced  tbe  plaintiff  to  believe 
that  the  defendant  had  abandoned  the  compro- 
mise agreement  and  to  act  accordingly.  Held, 
sufficient  to  constitate  a  waiver  of  the  agree- 
ment. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  14S6-14S8;  Dec,  Dig.  |  576.*j 

4.  Appeal  and  Ebbob  ($  1039*)— Vabiancb— 

Prejudice. 

A  variance  between  tbe  pleadings  and  tbe 
proof  respecting  waiver  of  the  compromise 
agreement  held  not  to  be  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  4075^^;  Dec.  Dig.  | 
1030.*] 

Aj^al  from  District  Court,  Jewell  County. 

Suit  by  W.  P.  PaliD  against  the  Insurance 
Company  of  North  America.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

B.  W.  Turner  and  Donald  Stanley,  both  of 
Mankato,  for  appellftnt  W.  £.  Ifitcbell,  of 
Mankato,  for  appellee^ 

BURCH,  J.  The  action  in  the  district 
court  was  one  to  reform  a  fire  Insurance 
iwlicy  to  Include  an-  agreement  permitting 
additional  insurance,  and  to  recover  on  the 
reformed  Instrument  The  plain tUT  prevall- 
edt  and  the  defendant  appeals. 

Briefly  snrnmarteed  the  tftcts  are  as  fol- 
lows :  While  the  plaintiff  was  at  worfc  com- 
pleting an  nnflnlshed  dwelling  house,  an 
agent  of  the  defendant,  named  Gastello,  so- 
licited him  to  insnre  it.  The  cost  of  the 
huilding,  when  completed,  was  estimated  by 
Castello  at  from  91^  to  $1300,  and  the 
plaintlfr  contwiplated  iuBOring  it  for  f 1,000. 
He  told  Castello  that  he  had  promised  to  give 
anotbor  insurance  agent  a  chance  to  write  a 
policy,  and  Castello  asked  t6r  $500  of  the 
insnrance.  Tbe  plaindflt  said  if  be  could  do 
that  It  would  allow  the  other  fallow  to  write 
$500.  Castello  replied  that  whoi  the  house 
was  completed  tbe  plalntifC  could  take  out 
more  insurance.  Castello  prepared  an  ai^li- 
cation,  which  the  plaintiff  signed  without 
reading,  and  a  poWcy  for  $500  was  subse- 
quently delivered  and  paid  for.  Later  the 
plaintiff  took  out  $500  additional  insurance 
without  notice  to  or  permission  from  the  de- 
fpmliuit.   The  building  burned,  and  when  the 


plaintiff  examined  the  policy  Issued  1^  the 
defendant  be  found  Umt  it  contained  a  condi- 
tion forbidding  additional  insurance  without 
written  consent  Tbe  polli^  also  contained  a 
warranty  that  tbe  properly  was  not  incnmter- 
ed.and  when  tbe  defendant's  answer  came  In 
it  developed  that  the  application  contained  a 
statement  that  the  property  was  not  mort- 
gaged, although  the  plaintiff  had  not  been  in- 
terrogated on  that  subject  and  bad  made  no 
such  statement  The  property  was,  in  fact, 
covered  by  a  mortgage.  After  tbe  fire  a  spe- 
cial agent  of  the  defendant  procured  the 
plaintiff  to  sign  an  agreement  to  surrender 
tbe  policy  and  to  accept  $100  In  full  settle- 
ment of  bis  claim.  Tbe  plaintiff  did  not  sur- 
render the  policy,  however,  the  defendant  did 
not  pay  or  offer  to  pay  the  $100,  and  further 
negotiations  followed,  resulting  in  a  waiver 
and  abandonment  of  the  compromise  agree- 
ment 

The  foregoing  facts  are  embraced  in  the 
general  verdict  and  a  special  finding  of  fact 
returned  under  Instructions  to  tbe  following 
effect: 

[1]  If  it  was  the  nnderstanding  of  the 
plaintiff  and  the  agent  who  took  the  applica- 
tion that  the  policy  would  permit  tbe  plain- 
tiff to  take  out  additional  insurance,  tbe  pol- 
icy was  not  avoided,  although  It  did  not  in- 
clude a  provision  of  that  kind,  and  additional 
Insurance  were  taken  out 

If  the  agent  of  tbe  defendant,  upon  his 
own  motion,  and  without  the  knowledge  or 
authority  of  the  plaintiff,  wrote  In  the  appli- 
cation an  untruthful  answer  to  the  question, 
"la  the  land  described  mortgaged?"  the  poli- 
cy was  not  avoldcfd  because  the  land  was 
mortgaged. 

If  the  defendant  waived  the  compromise 
agreement  gave  the  plaintiff  to  understand 
that  it  would  not  be  insisted  on,  and  conduct- 
ed further  negotiations  with  blm  looking 
toward  settlement  the  agreement  was  not 
binding. 

These  instructions  were  manifestly  correct, 
and  the  plaintiff  was  clearly  entitled  to  Judg- 
ment so  far  as  the  merits  of  the  case  are 
concerned. 

What  then  are  the  reasons  urged  for  a  re- 
versal? 

It  Is  said  that  the  petition  should  have 
been  made  more  definite  and  certain  by  ex- 
panding It  to  inclode  allegations  regarding 
particular  matters  upon  which  It  was  silent 
The  defendant  understood  the  case  made  by 
the  petition  well  enough,  however,  to  answer 
In  such  a  way  that  full  advantage  was  taken 
of  the  omitted  facts. 

[2]  It  Is  said  that  the  petition  was  demur- 
rable In  this :  It  did  not  use  the  word,  "prom- 
ise," nor  the  word  "agree,"  In  connection 
with  the  statement  of  the  defendant's  agent 
that  the  plaintiff  could  take  out  additional 
Insurance,  and  it  did  not  allege  that  permis- 
sion to  take  out  additional  insurance  was 
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omitted  trom  the  policy  through  fraud  or 
mistake.  The  petition  did  narrate  the  facts, 
however,  Just  as  they  occurred,  using  substan- 
tially the  language  of  the  contracting  parties, 
which,  measured  by  the  law,  created  an 
agreement 

It  is  said  that  the  reply  departed  from  the 
petition,  and  It  did.  Not  having  in  hia  pos- 
session the  application  showing  the  "warran- 
ty" that  the  property  was  not  Incumbered, 
and  overlookli^  the  condition  of  the  policy 
against  incumbrances,  the  plaintiff  pleaded 
broadly  in  his  petition  compliance  with  all 
the  terms  of  the  policy.  The  answer  dis- 
closed a  breach  of  the  condition  against  in- 
cumbrances, ^e  r^ly  presented  the  facts 
showing  that  the  warranty  in  the  application 
was  the  Tolnntary  work  of  the  defendant's 
agent,  unauthorised  by  tiie  plaintiff,  and  con- 
sequently that  the  condition  of  the  policy 
was  outside  the  contract  consummated  by  the 
acceptance  of  the  true  application  and  pay- 
ment of  the  premium.  The  reply  was  attack- 
ed by  a  motion  to  strike  out,  and  there  are 
decisions  enough  to  the  effect  that  failure 
to  sustain  it  was  fatal  to  the  ju^^nent 

If  the  motion  bad  been  sustained,  the  plain- 
tiff would  have  been  permitted  to  amend  his 
pleadings  In  such  a  way  as  to  remove  the  ver- 
bal Inconsistency  between  the  petition  and 
the  reply.  The  court  very  properly  treated 
the  matter  as  one  of  form,  and  not  of  sub- 
stance. The  defendant  waa  not  misled  nor 
prejudiced  In  the  sUghtot  particular  or  de- 
gree, and  it  has  been  a  good  while  since  this 
court  has  reversed  an  apparently  &ir  Judg- 
ment, rmdered  after  a  full  trial  on  the  mer- 
ita,  becanae  the  reply  departed  from  the  pe- 
tition. 

It  is  said  that  the  parol  evidence  rule  pre- 
vented the  plaintiff  from  proving  the  true 
terms  of  the  application.  The  court  lias  ful- 
ly expressed  itself  on  this  subject  in  the  case 
of  Pflester  v.  Insurance  Ca,  85  Kan.  97,  116 
Pac.  24S. 

[3, 4]  It  is  said  that  the  plalntifF's  evidence 
did  not  support  the  allegations  of  the  reply, 
which  Is  true.  The  facts  constituting  waiver 
of  the  compromise  agreement  were  not  plead- 
ed as  fully  nor  as  accurately  as  they  were 
proved,  and  the  plaintiff  in  his  pleading  un- 
dertook to  cast  them  in  the  mold  of  fraud. 
The  defendant  did  not,  however,  ohserve  the 
statute  relating  to  variance  (Civ.  Code,  S  134 
[Geu.  St  ie09,  I  C727]),  and  the  court  prop- 
erly Instructed  on  the  case  made  by  the  proof, 
without  going  through  the  formality  of  an 
amendment  The  fact  that  the  defendant  so 
changed  its  attitude  toward  the  compromise 
agreement  as  to  lead  the  plaintiff  to  believe 
that  it  was  abandoned  and  to  change  bis 
course  accordingly  Is  sufficient  to  make  the 
waiver  effectuaL 

The  defendant's  brief  is  a  model  of  flne  dis- 
crimination, clear  thinking,  and  logical  rea- 
soning, but  granting,  as  we  must  that  the 


plaintiffs  evidence  is  true,  it  is  much  strong- 
er in  insistence  on  impeccable  procedure  than 
in  reasons  for  refusing  to  pay  this  loss. 

The  Judgment  of  the  district  court  la  af- 
firmed.  Ail  the  Justices  concurring. 


(»2  Kan.  Sfa> 

FIRST  U.  B.  CHURCH  OF  STRONG  CITY 
V.  NORTH.    (No.  18,842.) 
(Supreme  Court  of  SaDsas.   Hay  0.  1914.) 

(Biflltthu$  ly  the  Couri.) 

1.  TSNDOB  AND  FUBCHASEB  ({  322*)— BbEACH 

OF  Contract  bt  Fubchaseb— Right  of  ac- 

TIOIT. 

Upon  the  refusal  of  a  vendee  to  comply 
with  a  contract  to  purchase  property,  one  of  the 
remedies  available  to  tlie  vendor  is  an  action  to 
recover  the  fruits  of  his  bargain— the  loss  which 
he  sustains  by  the  nonperformance  of  the  ven- 
dee. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  U  &44-947;  Dec  Dig. 
I  322.*] 

2.  VENnOH  AND  PtTBCRASEB  (1  330*)— BSEACH 
BT  PURCHASEB— MEASUBB  OF  DaiCAOES. 

Ordinarily  in  audi  a  case,  where  the  title 
remains  in  the  vendor,  and  toe  money  in  the 
vendee,  the  measure  of  damages  is  the  difference 
between  the  contract  price  and  the  market  valae 
when  the  breach  occurs, 

LEd.  Note.— For  other  cases,  see  Vendor  and 
^rcbaser,  Gent  INg.  H  963-%66;  Dec  Dig.  f 

3.  VBNDOB  AHD  PtIBCHASBB  (|  329*)— BkKACH 

BT  PDBCHASEB— MABEBT  VALDB— PbICB  OK 

Resale. 

When  the  property  is  resold  within  a  rea-  - 
sonable  time  after  due  notice  to  the  vendee,  and 
for  the  highest  price  which  can  reasonably  be 
obtained  by  the  vendor,  the  price  on  resale  is 
deemed  to  be  prima  faeie  evidence  of  its  market 
value. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S  952 ;  Dec  Dig.  |  329.*} 

4.  Appeal  and  Ebbob  (1  1068*)— Uabklbss 

EBBOB— I  NSTBtJCTIONS. 

An  tDstruction  that  the  measare  of  damages 
is  the  difference  between  the  contract  price  and 
the  price  on  the  resale,  where  the  vendor  used 
diligence  to  obtain  the  highest  possible  price 
for  the  property,  but,  if  the  vendor  did  not  do 
so,  then  the  measure  would  be  the  difference 
between  the  contract  price  and  the  market  value 
of  the  property,  cannot  have  prejudiced  the  ven- 
dee, where  it  appears  that  the  jury  fonud  that 
the  highest  price  waa  not  obtained  by  the  ven- 
dor, and  that  the  extent  of  the  damages  waa 
fixed  on  the  basis  of  market  value,  and  not  on 
the  price  obtained  at  the  resale. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ff  4225-^28,  423$;  Dec 
Dig.  1 1068.*1 

Appeal  from  Dlstilct  Court,  CSiase  Conn^. 

Action  by  the  First  Methodist  Episcopal 
Church  of  Bteong  City  against  Jacob  North. 
From  Judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

Madden  &  Richardson,  of  Emporia,  for  ap- 
pellant Dudley  Doolittle,  of  Cottonwood 
Falls,  and  Huggins  A  Riddle,  of  Emporia,  for 
appellee. 

JOHNSTON,  C.  J.  This  was  an  action  by 
the  appellee,  the  first  Methodist  Episcopal 
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Church  of  Strong  City,  against  the  appelant, 
Jacob  North,  to  recover  damages  tOT  the 
iireach  of  a  written  contract,  In  which  North 
agreed  to  bny  an  old  dinrcb  building  and 
three  lots  for  the  price  of  fl,O0a  The  ap- 
pellee bad  arranged  to  erect  a  new  chnrdi 
bnUdlng,  and  it  was  provided  that  possession 
of  the  old  building  should  be  reserved  until 
the  new  (me  was  completed.  Shortly  after 
the  making  of  the  contract  the  app^ee  be- 
gan pre^rations  to  vacate  the  old  churdi 
building,  and  to  erect  a  new  <me,  uid  also 
procured  an  abstract  of  title  to  the  lots,  and 
executed  Instrumenta  transferring  and  con- 
veying the  property  which  It  had  contracted 
to  sell;  but,  when  these  were  tendered  to  ap- 
pellant, be  refused  to  accept  them,  or  to 
carry  oot  the  contract  which  he  had  made. 
When  Informed  by  appellee  that  it  would  not 
release  him  from  the  obligations  of  the  con- 
tract, and  that  it  was  depending  on  the  mon- 
ey derived  from  this  source  to  go  on  with 
the  new  building,  he  replied  that  he  did  not 
care  what  they  did  with  the  property,  and 
that  he  would  not  take  it  The  appellee  then 
endeavored  to  resell  th&  property  and  finally 
obtained  an  offer  of  $250  for  the  building  and 
$70  for  the  lots,  and  this  offer  was  reported 
to  appellant,  who  remarked  that  that  was  all 
the  property  was  worth,  but  again  refused 
to  have  anything  to  do  with  the  property. 
Appellee  then  sold  the  property  for  $320,  and 
sued  appellant  to  recover  $680,  the  difference 
between  the  contract  price  and  the  price 
which  was  received  from  the  third  party,  and 
which  was  alleged  to  b^  the  value  of  the 
property  at  the  time  of  the  sale.  Considera- 
ble testimony  was  offered  as  to  the  value  of 
the  property;  some  witnesses  placing  It  as 
high  as  $1,000,  and  others  saying  that  the 
value  of  the  building  was  $350  and  the  tots 
$40  ea<^  The  Jury  awarded  damages  In 
favor  of  appellee  for  $300. 

{1]  The  contention  that  there  was,  In  ef- 
fect, an  abandonment  of  the  contract  and  an 
acquiescence  in  the  refusal  of  appellant  to 
carry  out  the  contract  Is  not  sustained  either 
by  the  averments  In  appellee's  petition  or  by 
the  testimony.  In  Its  petition  appellee  set 
out  the  facts  in  the  transaction,  that  a  con- 
tract was  made  by  the  parties  and  broken  by 
appellant,  and  consequently  a  loss  ensued; 
that,  to  minimize  the  damages  as  much  as 
possible,  a  sale  of  the  property  was  made  to 
another,  but  not  until  notice  of  the  proposed 
sale  had  been  given  to  appellant ;  and,  further, 
ttiat  the  price  received  at  the  sale  was  the 
market  value  of  the  property  at  the  time. 
While  the  appellee  had  other  remedies,  it  had 
the  right  to  maintain  an  action  against  ap- 
pellant for  the  damages  occasioned  by  the 
breach  of  the  executory  contract  The  facts 
stated  in  the  petition  warranted  a  recovery 
of  damages  on  this  theory,  and  an  election 
of  the  remedy  on  which  it  woold  rely  was 
not  essential.  Henry  v.  McKlttrlck,  42  Kan. 
48S,  22  Pac.  676;  Huey  v.  Starr,  79  Kan.  781, 
101  Fac.  1070k  104  P.  113S. 


[2,4]  Complaint  Is  made  of  the  Instruction 
relating  to  the  measure  of  damages.  The 
court,  in  effect,  advised  the  Jury  that,  if 
they  found  there  was  a  breach  of  the  con- 
tract In  which  appellee  had  not  acquiesced, 
the  appellee  was  entitied  to  recover  the  dif- 
ference between  the  contract  price  and  the 
price  for  which  the  property  was  resold  sub- 
ject to  the  condition  that,  when  there  was  a 
refusal  of  the  appellant  to  perform  Ms  con- 
tract, It  became  the  duty  of  appellee  to  mini- 
mise the  damages  as  much  as  possible,  that  It 
might  then  resell  the  property  for  the  high- 
est price  obtainable,  and,  if  It  sold  it  for  a 
less  sum,  the  amount  of  recovery  would  be 
proportionately  diminished.  If  diligence  was 
used,  and  the  highest  possible  prtce  obtained, 
the  difference  between  that  price  and  the  con- 
tract price  would  be  the  measure  of  recover; 
but.  If  it  did  not  make  such  a  sale,  then  Its 
damages  would  be  the  difference  between 
the  contract  price  and  the  fair  market  value 
of  the  property.  Wben  a  vendee  refuses  to 
perform  an  executory  contract  of  sale,  the 
vendor  Is  entitied  to  the  fruits  of  his  bargain, 
and  to  any  damages  he  may  suffer  by  reason 
of  the  nonperformance  of  the  contract 
When  the  title  to  the  property  has  not  been 
transferred,  nor  possession  changed,  and  no 
part  of  the  purchase  price  paid,  the  measure 
of  damages  ordinarily  andled  Is  the  dlffer- 
mee  between  the  contract  price  and  the  sala- 
ble or  market  ralue  at  tiie  time  of  the  breach. 
Allen  T.  Mohn.  88  Mich.  328,  49  N.  W.  62,  24 
Am.  St  Bep.  126;  Pilchard  v.  Uulhall,  127 
Iowa.  648,  108  N.  W.  7T4,  4  Ann.  Cas.  780; 
Kelley  t.  West.  86  Minn.  020^  S2  N.  W.  620; 
Clifton  V.  Charles,  68  Tex.  av.  App.  448. 116 
S.  W.  120;  DldwHi  T.  Tamer,  140  lU.  App. 
394;  Weatherbe  v.  Whitney,  SO  Nova  Scotia, 
447;  2  Sutherland  on  Damages  Bd.)  | 
670;  8  Joyce  on  Damages,  f  1768. 

[S]  It  has  also  been  held  that  In  case  of 
nonperfbrmance  the  vendor  Is  at  liberty  to 
resell  the  property,  and,  if  he  does  It  publicly 
within  a  reasonable  time,  and  exercises  due 
diligence  in  making  the  sale,  he  may  recover 
the  difference  between  the  contract  price  and 
the  price  at  which  it  was  sold.  In  addition  to 
the  costs  and  expenses  of  the  resale,  and  In 
such  a  case  the  price  for  which  the  property 
has  been  resold  is  prima  fade  evidence  of  its 
market  value.  2  Warvelle  on  Vendors  (2d  Ed.) 
{  936;  3  Joyce  on  Damages,  }  1765  ;  2  Suth- 
erland on  Damages  (3d  Ed.)  {  570;  Wood's 
Mayne  on  Damages  (Ist  Am.  Ed.)  i  243. 

Ordinarily  the  price  received  at  a  resale 
properly  made  will  be  deemed  to  be  the 
market  value  of  the  property ;  but,  if  at  m<ix 
a  sale  more  than  the  market  value  is  re- 
ceived, the  vendee  Is  entitled  to  a  credit  for 
the  excess  on  the  recovery,  and,  if  as  much 
or  more  than  the  contract  price  Is  received, 
then  only  nominal  damages  are  recoverable. 
In  this  case  the  price  obtained  at  the  resale 
Is  not  material  to  the  determination  of  the 
caae,  as  It  appeart  from  the  verdict  Oiat  tlie 
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property  aid  not  bring  Its  salable  ralne.  Al- 
though diligence  appears  to  hare  been  used 
by  the  appellee  In  the  resale,  and  although 
notice  was  given  the  appellant  before  the 
sale  was  effected,  the  jury  manUestly  decided 
that  appellee  did  not  secure  the  highest 
price  obtainable  for  It  If  appellee  had  done 
BO,  the  award  would  have  been  9680,  the  dif- 
ference between  the  contract  price  and  the 
reselling  price ;  but,  as  only  $300  was  award- 
ed, the  }ury  evidently  concluded  that  the 
property  could  have  l>een  sold  for  a  greater 
price.  The  trial  court  told  the  Jury  that.  If 
appellee  did  not  obtain  the  highest  possible 
price.  Its  damages  would  be  the  difference 
between  the  contract  price  and  the  fair  mar- 
ket value,  and  hence  the  rule  for  which  ai>- 
pellant  is  contending  was  the  one  which  gov- 
erned the  jury  in  the  determination  of  the 
case. 

There  is  nothing  substantial  in  the  claim 
that  the  case  was  tried  on  the  wrong  theory, 
nor  do  we  find  any  prejudicial  error  in  the 
other  rulings  of  whicb  complaint  is  made. 

The  Judgment  Is  affirmed.  AU  the  Justices 
concurring. 


(92  Kan.  m) 
DRAPER  et  al.  t.  MILLER.   (No.  18,552.) 
(Supreme  Court  of  Kansas.   May  9*  1014^ 

(BvOahut  bp  the  Court.) 

1.  Licenses  (H  39*)— Occtpation  Tax— Fail- 

UEB  TO  PaT—ReUOVAIi  OF  DjSABIUTT. 
Although  one  doing  business  without  hav- 
ing paid  an  occupation  tax  required  by  a  dty 
ordiuance  cannot  ordinarily  maintain  an  action 
for  services  performed  and  material  rendered 
in  that  connection,  this  is  because  of  a  disability 
imnosed  upon  him,  which  may  be  removed  by  a 
subsequent  ordinance,  or  by  a  pardon. 

[Ed.  Mote.— For  other  catM.  see  Ucaues, 
Cent.  Dig.  U  7»-78 ;  Dec.  Dig.  S  38.*1 

2.  LiMiTATiOM  OP  Actions  (S  130*)— Pend- 
ency OF  Action — Dismissal— New  Action. 

Where  a  plaintiff  while  under  such  a  dis- 
ability brines'  an  action  of  that  character,  dis- 
misses it  without  prejudice,  and  afterwards  ob- 
tains a  pardon,  he  may  within  a  year  after 
Buch  dismissal  institute  a  new  action  upon  the 
same  claim,  notwithstanding  any  other  statute 
of  limitations. 

lEd.  Note. — For  other  cases,  see  Limitation 
of  AcUons,  Cent.  Dig.  8$  639,  545,  553-560; 
Dec.  Dig.  S  130.»] 

8.  Contracts  (8  33*)— Right  to  Enfobce— 

Variance  in  Duplicatks. 

Where  the  terms  of  a  contract  are  agreed 
upon,  and  two  writings,  supposed  to  be  in  con- 
formity thereto,  are  executed,  each  party  re- 
taining one,  the  enforcement  of  the  contract 
against  the  party  who  prepared  the  writings 
cannot  be  prevented  by  the  fact  that  the  copy 
retained  by  him  does  not  conform  to  the  agree- 
ment, and  that  the  one  given  to  the  other  party 
conforms  to  it  only  by  reason  of  an  addition, 
not  clearly  legibly  made  before  Its  execntion 
with  a  different  kind  of  pencil  from  tbat  em- 
ployed in  the  body  of  the  instrumenL 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  §|  144-154;  Dec.  Dig.  |  33.*] 

4.  Contractb  (5  303*)— BuiLDiNO  Contbaots 
— Bbeach— Recovbbt  or  Dahagbs. 

In  an  action  against  the  owner  of  prop- 
erty for  the  value  of  improvements  made  there- 


on, the  defendant  cannot  be  allowed  damnsos 

on  account  of  the  plaintiff's  refusal  to  complete 
the  work,  where  such  refusal  was  caused  by  his 
own  repudiation  of  the  terms  of  the  contract 
regardiiv  the  price  he  was  to  pay. 

[EA.  Note.— For  other  cases,  see  ContnictBr 
Cent  Dig.  §S  1409-1443;  Dec.  Dig.  }  303.*] 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  E.  D.  Draper  and  others  against 
Edwin  L.  Miller  to  enforce  a  subcontractor*!) 
mechanic's  lien  for  work  and  materlaL 
From  Judgment  for  plalntlfb,  defendant  ap- 
peals. Affirmed. 

Metcalf,  Brady  &  Sherman,  of  Kansas  City, 
Mo.,  McAnany  &  Alden,  of  Kansas  City,  Kan., 
and  D.  R.  Hite,  of  Topelia,  for  appellant. 
K.  P.  Snyder  and  T.  A.  Pollock,  both  ot 
Kansas  GI^,  Kan.,  for  appellees. 

MASON,  J.  B.  D.  Draper  brought  an  ac- 
tion against  Edwin  L.  Miller  seeking  to  en- 
force a  subcontractor's  mechanic's  lien  for 
plumber's  work  and  material.  He  recoTered 
a  judgment,  and  the  defendant  appeals. 

The  present  action  was  not  brought  within 
a  year  after  the  filing  of  the  lien  statement. 
But  within  that  time  an  action  was  brought 
seeking  to  foreclose  the  lien,  which  was  dis- 
missed without  prejudice,  and  the  present  ac- 
tion was  begun  within  a  year  after  such  dis- 
mlssaL  At  the  time  the  account  sued  on 
accrued,  a  dty  ordinance  required  the  pay- 
ment ot  an  occupation  tax  by  persons  par- 
suing  various  callings.  Including  tbat  of  a 
plumber.  The  engaging  in  business  with- 
out the  payment  of  the  tax  was  dedgnat- 
ed  in  the  ordinance  as  a  ndsdemeanor. 
and  was  made  punishable  by  a  fine  ot  not 
more  than  $100.  At  the  time  the  plaintiff  did 
the  work  and  furnished  the  matexlal  sued 
for,  be  had  not  paid  such  tax.  After  bia 
first  action  was  dismissed,  and  before  tbe 
second  one  was  begun,  he  paid  tbe  tax,  and 
a  new  ordinance  was  passed  purporting  to 
pardon  all  violations  ot  the  original  law,  and 
to  remit  all  penalties  thereby  Incarred,  by 
persons  who  bad  In  tbe  meantime  made  such 
payment  The  mayor  also  undbrtook  to 
grant  a  specific  pardon  to  the  plaintiff.  The 
defendant  malntaim  (1)  tha^  as  the  ordi- 
nance forbade  tbe  plaintiff  to  transact  bust 
uess  as  a  plumber  without  paying  bis  tax. 
his  act  In  fitting  up  the  defendant's  bouse  was 
ill^al,  and  no  recovery  for  It  can  be  had; 
(2)  that  tile  subsequent  ordinance  and  tbe 
pardon  granted  by  the  mayor  cannot  give 
validity  to  the  act,  and  cannot  confer  a  right 
of  recovery;  and  (8)  that,  if  a  recovery 
is  authorized  by  virtue  of  the  new  ordinance 
and  the  pardon,  the  first  action  was  not  upon 
the  same  cause  as  tbe  second,  and  the  pr!»* 
vision  of  the  Code  (Civ.  Code,  f  22  [Gen  St 
1909,  {  0616])  authorising  another  salt  with- 
in a  year,  where  there  has  been  a  fkUure 
otherwise  than  on  tbe  merits,  has  no  appll- 
caUon. 


*Vor  otbar  eum  see  wm*  topic  and  section  NUHBBR  la  Dec.  Dig.  ft  Am.  Dig.  Key-No.  SorlM  ft  Rep'r  Indexcr 
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[1]  In  Tonnt  t.  Denning.  52  Kan.  629,  35 
Psc.  207,  it  was  held  tUat  one  doing  business 
^rittaont  having  paid  an  occupation  tax  re- 
paired by  an  ordinance  similar  to  that  here 
Inrolred  could  not  recover  for  his  services 
Id  tbat  connection.  That  doctrine  has  been 
snbseqnently  applied  (Mayer  v.  Hartmau,  77 
Kan.  788,  90  Pac.  807),  although  It  has  been 
subjected  to  some  criticism  (Fossett  v.  Lum- 
ber Co.,  76  Kan.  428,  430,  92  Pac.  833,  14 
L.  R.  A.  [N.  S.]  918;  Manker  v.  Tough.  79 
Kan.  46,  53,  98  Pac.  792,  19  L.  R.  A.  [N.  S.] 
676,  17  Ann.  Cas.  208).  The  Legislature  of 
course,  has  power  to  give  such  an  effect  to 
the  nonpayment  of  an  occupation  tax.  The 
question  whether  It  has  done  bo  is  one  of 
statutory  construction.  Note,  1  L.  R.  A.  (N. 
S.)  1159;  Note,  Ann.  Cas.  1912D,  378.  The 
Kansas  cases  above  cited  place  an  Interpre- 
tation on  our  own  statute,  and,  as  no  amend- 
ment has  been  made  thereto,  the  Legislature 
must  be  deemed  to  have  acquiesced  In  the 
construction  adopted.  We  are  constrained 
to  follow  the  actual  decisions  already  made, 
but  think  the  rule  announced  should  be  re- 
stricted as  much  as  Is  consistent  with  that 
principle.  The  ordinance  Involved  does  not 
forbid  one  to  ^igage  In  business  as  a  plumb- 
er until  he  has  passed  an  examination  or 
otherwise  proved  his  competency.  Its  con- 
ditions can  be  fully  met  by  any  one  who  pays 
the  specified  tax.  The  so-called  license 
which  iB  issued  is  In  effect  nothing  bnt  a  re- 
ceipt for  such  payment  The  case  of  the 
merchant  or  mechanic  who  does  business 
while  his  tax  is  unpaid  is  not  closely  analo- 
gous to  that  of  one  who  engages  in  a  traffic 
which  for  some  public  purpose  Is  altogether 
forbidden,  or  permitted  only  to  a  restricted 
class  who  have  met  some  prescribed  condi- 
tion. The  distinction  suggested  is  recogniz- 
ed as  a  Just  basis  of  clas&lQcatlon. 

"The  test  whether  an  unlicensed  person 
can  enforce  his  contracts  made  In  the  line 
of  vocation  or  trade  required  to  be  licensed 
under  penalty  la  apparently  whether  the  li- 
cense law  was  enacted  merely  to  obtain  a 
revenue  without  restrictions  upon  the  class 
of  persons  from  whom  it  was  to  be  derived, 
or  whether,  besides  or  altogether,  it  was  de- 
signed to  protect  the  public  from  imposition 
by  ignorance  or  dishonesty.  In  the  former 
case  the  penalty  Is  sufficient  to  secure  the 
revenue,  Is  an  ample  snbstitnte  for  the  li- 
cense fee;  In  the  latter  case  DuUlflcatlon 
of  the  contract  is  a  necessary  cotoeQuence." 
Note,  12  L.  R.  A.  (N.  S.)  613. 

In  accordance  with  our  prior  decisions  we 
hold  that  one  who,  in  violation  of  the  ordi- 
nance, continues  in  business  while  refusing 
or  n^lectlng  to  pay  the  tax  cannot  ordi- 
narily maintain  an  action  upon  a  claim  grow- 
ing out  of  such  business.  But  we  think 
this  consequence  must  be  regarded  as  a  pen- 
alty laid  upon  the  delinquent  to  encourage 
the  prompt  payment  of  taxes,  and  should  be 
treated  as  a  mere  personal  disability.  The 
act  is  not  to  he  classed  aa  ao  far  criminal  or 


unlawful  that  no  legal  right  can  be  founded 
upon  It.  The  city  council,  authorized  by  the 
Legislature,  ordains  that  he  who  does  busi- 
ness without  paying  his  tax  shall  be  incapa- 
ble of  enforcing  a  contract  made  under  such 
conditions.  This  Is  a  part  of  the  penalty 
of  his  dereliction.  In  that  view  of  the  case 
there  Is  no  difficulty  in  saying  that  the  public, 
through  Its  ministers,  may  remove  the  dis- 
abllltj' — that  this  Is  merely  forgiving  a  part 
of  the  penalty.  Here  the  plaintiff  paid  his 
tax,  and  an  ordinance  was  passed  undertak- 
ing to  grant  him  a  full  pardon  for  the  de- 
lay. This  was  In  effect  a  pardon  by  the  may- 
or, with  the  consent  of  the  council,  which 
the  statute  permitted.  Gen.  Stat  1909,  § 
941.  The  effect  of  a  pardon  is  to  remit  all 
penalties  and  release  the  individual  from  all 
the  legal  consequences  of  his  dereliction.  29 
Cyc.  1566.  The  new  ordinance  may  be  re- 
garded as  an  amendment  of  that  previously 
passed,  extending  the  time  of  payment,  and 
restoring  capacity  to  those  who,  although 
originally  In  default,  had  subsequently  made 
payment  The  sttuatton  Is  similar  to  that 
of  which  this  language  was  used:  "The 
state,  for  purposes  of  Its  own,  denied  to  him 
who  violated  its  revenue  law  the  right  to 
enforce  any  contract  he  made  in  reference  to 
the  business  unlawfully  carried  on.  It  was 
competent  for  the  state  to  remove  the  disabil- 
ity it  had  Imposed,  and  to  permit  contracts 
not  before  enforceable  because  of  this  dls- 
ablllty  to  be  enforced.  The  state  may  not 
make  contracts  between  Individuals,  It  is 
true;  hut,  when  Individuals  have  themselves 
made  contracts  not  enforceable  only  because 
of  some  obstacle  the  state  has  interposed, 
the  power  which  created  the  barrier  may  re- 
move it  at  any  time  before  it  has  become  res 
Judicata  between  the  parties.  Until  then 
there  cannot  be  said  to  be  a  vested  right  be- 
yond the  reach  of  l^islatlve  Interference." 
Phoenix  Insurance  Co.  t.  Pollard,  63  Miss. 
641,  664. 

[2]  We  conclude  that  by  virtue  of  the  sub- 
sequent action  of  the  mayor  and  council  the 
plaintiff  was  enabled  to  maintain  an  action 
against  the  defendant  We  also  think  that 
the  bringing  of  the  first  action  prevented  the 
running  of  the  statute  of  limitations,  not- 
withstanding that  while  it  was  pending  the 
plaintiff  had  no  legal  right  to  maintain  It 
It  was  based  upon  the  same  cause  of  action 
as  that  subsequently  sued  upon,  and  It  failed 
"otherwise  than  upon  the  merits"  within  the 
meaning  of  the  statute.  Seaton  v.  Hlxou,  35 
Kan.  663,  12  Pac.  22. 

[3]  The  court  found,  upon  sufficient  evi- 
dence, these  facts,  among  others:  When  the 
original  contract  was  negotiated  between  the 
defendant  and  Preston  Bros.,  the  contractors, 
the  price  agreed  upon  was  $1,875.  MUlei 
undertook  to  reduce  the  agreement  to  writ- 
ing, and  prepared  two  copies,  which  were 
executed  by  both  parties;  each  retaining 
one.  That  retained  by  the  defendant  spec- 
ified the  amount  as  "eight  hundred  and 
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seventy  Ave  dollars."  That  retained  by  Pres- 
ton Bros,  as  originally  written  (with  a  purple 
copying  pencil)  read  In  the  same  way.  But 
before  It  was  executed  an  addition  was  made 
with  an  ordinary  lead  pencil  to  the  word 
"eight,"  so  that  It  bore  a  fair  resemblance 
to  the  word  "eighteen."  The  defendant 
maintains  that,  while  the  petition  asked 
a  reforniatloD  of  the  written  contract  so  as 
to  make  It  read  "eighteen  hundred  and  seven- 
ty-five dollars,"  the  allegations  did  not  Jus- 
tify that  relief.  We  hardly  think  the  ques- 
tion of  pleading  on  this  point  Is  important 
The  writing  prepared  by  the  defendant  and 
held  by  Preston  Bros,  seemed  to  read  "eight* 
een,"  the  evidence  abundantly  supported  the 
finding  that  it  was  so  Intended,  and  the  fact 
that  the  copy  retained  by  the  defendant  did 
not  conform  to  the  agreement  does  not  seem 
sufficient  on  any  theory  to  defeat  the  enforce- 
ment of  the  actual  contract 

It  is  contended  that  the  trial  court  erred 
In  rendering  a  Judgment  upon  an  instrument 
which  showed  upon  its  face  a  material  al- 
teration. There  was  positive  testimony  that 
the  writing  was  in  the  same  condition  when 
executed  as  when  produced  at  the  trial.  The 
question  was  one  of  fact,  and  we  see  no  rea- 
son to  set  aside  the  finding  of  the  trial  court 

[4]  After  (he  plumbing  was  nearly  coxa- 
pletedf  a  dispute  arose  as  to  whether  the 
contract  price  was  |1,875  or  $875;  the  de- 
fendant maintaining  the  latter.  In  view  of 
this  the  plaintiff,  by  direction  of  Preston 
Bros.,  quit  work.  The  defendant  asked  on 
allowance  for  damages  thereby  occasioned. 
Inasmuch  as  he  refused  to  be  bound  by  what 
has  been  determined  to  be  the  actual  contract 
of  the  parties,  he  Is  not  in  a  poetftlon  to  com- 
plain because  the  contractors  refused  to  pro- 
ceed further  under  It. 

The  Judgment  la  affirmed.  All  the  Jii»^ 
tices  concurring. 

I«  Knn.  467) 

rOUNG   MEN'S   CHRISTIAN  ASS'N  OF 
8ALINA  V.  RITTER  et  al.   (No.  18,326.) 

(Supreme  Court  of  Eansaa.   May  9.  1014^ 

On  Rehearing.  Rereraed  and  remanded. 
For  former  (pinion,  see  90  Kan.  3^,  133 
Pac.894. 

Z.  C.  MllUkln,  of  Sallna,  for  appellants. 
Burch,  Litowlcb  &  Mason,  of  Sallna*  for  ap- 
pellee^ 

PER  CURIAM.  In  the  former  opinion  in 
this  case  (90  Kan.  332,  133  Pac.  891),  the 
judgment  was  reversed  and  the  cause  re- 
manded with  directions  to  render  Judgment 
for  the  appellant  because  of  the  failure  of  the 
association,  the  owner  of  the  building,  to 
retain  the  required  percentage  of  the  esti- 
mates for  work  and  labor  furnished  until  no- 
tice to  and  consent  of  the  surety  company. 
A  rehearing  was  granted  on  the  sole  queslion 


of  whether  or  pot  the  failure  to  retain  the  re- 
quired  percentage  caused  any  loss  to  the  ap- 
pellant We  find  it  impossible  to  determine 
this  from  the  state  of  the  record.  The  trial 
court  adopted  plalntUTs  theory  of  the  case, 
which  was  that  the  contract  and  bond  did  not 
require  the  retention  of  20  per  cent  of  the 
estimates,  and  submitted  the  case  to  the  jury 
upon  that  theory.  We  construe  the  contract 
differently,  and  adhere  to  what  was  said  in 
the  former  opinion;  but.  In  view  of  the  fact 
that  the  case  was  tried  upon  the  wrong  the- 
ory, the  judgment  will  be  reversed  and  re- 
manded, with  directions  to  find  the  amount  of 
each  estimate  and  the  payments  tb««on,  and 
the  amount  retained  In  the  hands  of  the  a»- 
soclation,  and  to  find  whether  or  not  the 
surety  company  lost  by  reason  of  the  failure 
to  comply  with  this  provision  of  the  contract 
and  bond.  The  appellant  is  only  enfciUed  to 
defend  the  action  to  the  extent  It  has  been  In- 
jured, If  any,  by  such  failui-e. 

None  of  the  other  questicHUi  dlacossed  in 
the  original  briefs  or  In  the  brle&  on  Tdwap> 
lug  la  to  be  retried. 

'  (92  Kan.  «S> 

STATE  T.  EVANS.    (No.  18.652.) 
(Supreme  Court  .of  Eansaa.    May  9.  1914J 
On  rehearing. 

Former  opinion  (90  Kan.  795,  IM  Pac.  2T0f 
adhered  to. 

PER  CURIAM.  On  r^earin&  the  former 
Judgment  la  adhered  to. 


(32  Kan.  BO) 
SMITH  et  al.  v.  BEASLET  et  mL 

(No.  18,848.) 
(Supreme  Court  of  Kansas.   May  9,  1914.) 

MaSTKB  and  SEBVAKT  (S  238*)— CONTBIBDTO- 

BT  NeOLIQENCK. 

Where  plaintiff,  repairing  a  roof,  walktnir 
backwards,  struck  an  IS-iucb  fire  wall,  and  fell 
over,  the  danger  being  open  to  common  observa- 
tion, and  as  fully  known  to  bim  as  to  bis  em- 
ployer, the  latter  vaa  not  liable  for  the  resolt- 
ing  injuriei. 

[Ed.  Note.— For  other  case*,  sec  Master  and 
Servant,  Cent  Dig.  U  681,  74S~74S;  Dee.  Dig. 

Appeal  from  District  Oonrt,  Crawford 
County. 

Action  by  CSaience  SmItb,  hj  his  next 
friend,  against  John  H.  Beasley  and  anoth- 
er.  Judgmrait  tor  d^endanta,  and  plaintiff 

appeals.  Affirmed. 

A.  B.  Keller,  Geo.  R.  Malcolm,  and  a  S. 
Denlson,  all  of  Pittsburg,  Kan.,  for  appellant 
B.  S.  Galtsklll,  of  Glrard.  and  J.  3.  Camp- 
bell, of  Pittsburg,  Kan.,  for  appellees. 

PER  CURIAM.  The  plalntlBf  was  In  the 
employ  of  defendants  who  were  engaged  in 
repairing  a  roof  on  a  two-story  building.  He 
had  worked  for  them  on  two  other  buildings 
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had  been  at  woik  on  this  roof  about  two 
daya  prior  to  hla  taijn>7.  He  was  past  18 
Tears  of  age,  a  young  man  of  more  than  aver- 
age InteUlgoKe.  Hia  duties  required  blm  to 
take  a  roll  of  paper  which  he  held  with  a 
stick  through  the  center  of  the  roll,  and  to 
walk  backwards  from  a  point  about  mld- 
waj  ot  the  roof  to  the  east  end.  Another 
onploye  held  the  other  end  of  the  paper  walk- 
taig  backwards  In  the  opposite  direction,  and 
the  papor  was  thns  nnroUed.  At  tlie  east 
end  of  the  roof  there  was  a  fire  wall  18  Inch- 
es high.  The  plaintiff  knew  the  fire  wall 
was  there;  that  it  was  25  or  80  feet  to  the 
alley  below ;  and  that  there  was  nothing  to 
prevent  his  falling  over  this  18-lnch  wall  If 
he  became  overbalanced.  He  walked  back- 
wards with  the  roll  of  paper  without  looking 
to  see  how  near  he  was  to  the  edge  of  the 
roof,  and  continued  walking  until  he  struck 
the  fire  wall,  fell  over  it  to  the  ground,  and 
was  injured.  The  danger  was  open  to  com- 
mon observation  and  was  as  fully  known  to 
him  as  It  was  to  the  defendants.  His  own 
evidence  showed  that  he  was  fully  capable  ot 
knowing  and  measuring  the  risk  of  bis  em- 
ployment, and  that  his  Injury  was  caused 
solely  by  bis  failnre  to  take  ordinary  care  to 
protect  himself  from  an  obvious  and  appar- 
ent danger.  No  ne^igence  was  shown  on  the 
part  of  the  defendants.  All  that  the  court 
oonld  do  was  to  sustain  the  dannrtei; 
The  Judgment  la  affirmed. 


(n  Kaa.  H2) 

GIBSON  V.  BEA  et  al.  (No.  18,831) 
(Supreme  Court  of  Kansas.    May  9,  1914^ 

(Svllabvt  hv  Editorial  Staff.) 

1.  MoaTQAOES  (S  464*)  — FOBECLOSUaC  — E«- 
CITALS  IN  MOBTOAQB. 

Recitals  of  a  real  estate  mortgage,  given 
to  secure  a  note,  were  sufficient  to  prove  prima 
facie  the  execution  of  the  note  which  the  mort- 
gage described  and  secured,  so  that  production 
of  the  note  and  mortgage  at  the  trial  proved 
prima  &cie  title  In  blm. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Guit.  Dig.  1 1882;  Dec.  Dig.  {  464.*] 

2.  MORTOAGBS  (i  468*)— FOSXCLOBUBB— IBSUSS 

Ann  Pboov. 

Where,  in  a  suit  to  foreclose  a  real  es- 
tate mortage,  plaiatiff  proved  record  title  in 
Oie  mortgagfu-  and  introduced  the  note  and 
mortgage  wTtD  its  indorsement  In  evidence,  be 
proved  all  that  was  essential  to  sustain  a  Judg- 
ment of  foreclosure. 

[Ed.  Note.— For  other  cases,  see  Mort^taM 
Cent  Dig.  H  1^3-1347;  Dee.  Dig.  i  469.*] 

8.  MoBTOAon  (i  459*)— FoBECLosnsB— Issues 
AND  Paoor. 

In  a  suit  to  forecloae  a  mortgage,  the 
allegation  that  the  mortgagor  had  left  the  state 
prior  to  a  specified  date  was  material  only  to 
forestall  a  demurrer  on  the  ground  of  limita- 
tiooB. 

TEd.  Note.— For  other  cases,  see  Mortgages, 

CeDt.  Dig.  SS  1343-1347;  Dec.  Dig,  t  4@7l 


4.  LimTATioR  or  Aotionb  »  172*)— Right 
TO  Invoke  Statute— Tax  Titlb  Holdeb. 

The  holder  of  a  tax  title  agaioat  mortgaged 
propert;  cannot  invoke  limitations  aa  a  defense 
to  a  suit  to  foreclose. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {  657;  Dec.  Dig.  {  172.*] 

5.  Mobtoaobs  (i  459*)— FoBECLostnE— lasuBa 
AND  Proof. 

In  a  suit  to  foreclose  a  real  estate  mort- 
gage, plaintiff  was  not  obliged  to  prove  the  al- 
legation that  the  mortgagor  had  sold  his  land 
to  another  against  defendant  who  claimed  under 
a  tax  title  a<)verse  to  the  mortgagor. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  S8  1343-1347 ;  Dec.  Dig.  %  459.*] 

6.  Taxation  (§  78S*)— Tax  Deed— Attack. 

A  tax  deed  less  than  five  years  old  ia  open 
to  attack  for  irregularities  in  the  proceedings  on 
which  It  was  based. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  a  1556,  1657. 1659-1569;  Dec.  Dig. 

f  78a*] 

Appeal  from  District  Court,  Stanton  Coun- 
ty. 

Action  by  Charles  El  Gibson  against 
Charles  L.  Rea  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Reversed 
and  remanded,  with  directions. 

See,  also,  39  Kan.  714,  132  Pac.  1000. 

Sea  tea  ft  Watkins,  of  Dodge  City,  for  ap- 
pellant George  <3ett7i  of  Syracuse,  for 
appellees. 

PER  CURIAM.  [1,1]  The  certificate  of  ac- 
knowledgment indorsed  on  the  mortgage 
was  sufficient  to  prove  prima  fade  the  exe- 
cution of  the  mortgage.  The  recitals  of  the 
mortgage  were  sutHclent  to  prove  prima  facie 
the  execution  of  the  note  which  the  mortgage 
described  and  secured.  Production  of  the 
note  and  mortgage  et  the  trial  by  the  plain- 
tiff proved  prima  facie  title  In  him.  When 
the  plaintiff  proved  record  title  In  the  mo^^ 
gagor  and  introduced  the  note  and  the  mort- 
gage with  its  indorsement  In  evidence,  he 
proved  all  the  allegations  of  his  petition 
which  were  essential  to  sustain  a  Judgment 
for  foredosure.  These  prindples  are  elemen- 
tary. 

[S-l]  The  plaintiff  could  strike  out  or  Ig- 
nore as  superfluous  the  allegations  of  the 
petition  Showing  how  he  acquired  title  to  the 
papers  sued  on,  rely  on  the  ultimate  fact  of 
ownership,  and  prove  that  fact  in  the  man- 
ner described.  The  allegation  of  the  petition 
that  the  mortgagor  had  left  the  state  prior 
to  a  certain  date  could  be  material  only  for 
the  purpose  of  forestalling  a  demurrer  to  the 
petition  based  on  the  statute  of  limitations, 
and  the  defendant  who  was  a  tax  title  holder, 
could  not  invoke  that  statute.  The  plain- 
tiff was  not  obliged  to  prove  the  allegation 
that  the  mortgagor  had  sold  his  land  to  an- 
other, against  tbe  defendant  who  claimed 
title  as  against  the  mortgagor. 

[I]  The  tax  deed  evidencing  the  defend- 
ant's title  to  the  land  was  not  five  years  old 
when  the  action  was  Instituted,  and  was  open' 
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to  attack  for  Irregularities  In  the  proceedings 
on  which  It  was  based.  The  allegation  of  the 
reply  was  that  an  unauthorized  sum  was  in- 
cluded in  the  -redemption  notice,  and,  ac- 
cording to  the  computation  presented  in  the 
defendant's  brief,  the  redemption  notice  did 
wrongfully  include  the  very  item  Bpeclfled  in 
the  reply. 

There  is  no  presumption  of  payment  In 
this  case.  Tlie  plaintiff  did  not  lose  bis  rem- 
edy through  laches,  and  the  defendant  is  not 
in  a  position  to  invoke  that  equitable  doctrine. 

The  judgment  of  the  district  court  Is  re- 
versed, and  the  cause  is  remanded,  with-  di- 
rection to  foreclose  the  plaintifTB  mortgage. 


<92  Kan.  268} 

HEWEY  T.  FOUTS  et  aL   (No.  18.435.) 
<Supreme  Court  of  Kansas.    May  9,  1914.) 
fSvliabut  by  the  Court.) 

FbAITD  (S  30*)— FAUB  RBFBESBNTATIOna. 

One  who  makes  false  statements  for  the 
purpose  of  inducing  another  to  buy  property 
may  be  liable  for  toe  fraud,  even  aJthough  he 
has  no  interest  in  the  deal  and  is  not  acting  in 
ooUosion  with  the  seUer. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
f)lg.S  35;  Dea  Dig.  |  Sa*] 

Petition  for  rehearing.  Denied. 
For  former  opinion,  see  139  Pac.  407, 

MASON,  J.  In  a  petition  for  a  rehearing 
it  is  strongly  arged  that  the  verdict  was  un- 
just, and  was  aCTected  by  erroneous  trial 
rulings.  Upon  a  careful  re-examination  this 
court  remains  of  its  former  opinion  that 
there  was  enough  evidence  of  fraud  on 
the  part  of  the  defendant  to  take  that  ques- 
tion to  the  jury,  and  that  it  was  fairly  8ul>- 
mitted  to  them.  The  original  opinion  failed 
to  mention  one  contention  of  the  appellant, 
which  is  now  renewed.  The  plaintiff  bought 
goods  of  one  Prince.  He  clalme  that  he  was 
defrauded  by  reason  of  misrepresentations 
made  by  both  Prince  and  Fouts,  whom  he 
alleges  to  have  conspired  together  In  the 
matter.  The  trial  court  gave  an  inatractlon 
to  the  effect  that,  if  a  conspiracy  was  shown, 
each  conspirator  would  be  bound  by  the  acts 
and  declarations  of  the  other,  but  that,  even 
if  there  was  no  conspiracy,  a  recovery  might 
be  had  against  Fouts  If  he  waa  found  guilty 
of  fraud.  The  defendant  Fouts  maintains 
that  the  latter  clause  was  erroneous,  on  the 
ground  that,  not  being  himself  a  party  to 
the  sale  made  to  the  plaintiff,  he  could  be 
liable  for  false  representations  made  con- 
cerning It  only  on  the  theory  that  he  aided 
in  a  fraud  perpetrated  by  Prince.  We  think 
the  instruction  was  correct  If  Fouts,  know- 
ing that  the  plaintiff  was  thinking  of  buying 
the  goods,  made  false  statements  for  the 
purpose  of  Inducing  him  to  buy  them,  and 
the  trade  was  brought  about  by  that  means. 


be  was  liable  although  be  had  no  peraonal 
Interest  in  the  matter,  and  was  not  in  cchk 
splracy  with  Prince.  "In  order,  ithat  an  ac- 
tion to  recover  damages  for  false  and  frsado- 
lent  representations  may  be  maintained,  it 
la  well  setUed  that  It  is  not  at  aU  necessary 
to  show  that  the  defendant  had  any  Interest 
in  the  subject-matter  of  the  representatloi^ 
or  that  he  was  in  any  way  benefited  by  mak- 
ing the  same,  or  that  he  was  in  collusion 
with  some  other  person  who  was  benefited. 
Q.e  is  liable,  not  upon  any  Idea  of  benefit 
to  himself,  but  because  of  his  wrongful  act 
and  the  consequent  injury  to  the  other  par- 
ty."   14  A.  &  E.  Encycl.  of  L.  153. 

The  petition  for  a  rehearing  ta  denied.  All 
the  Justices  concurring. 


(92  Kan.  377) 
BUROHFIELD  v.  BRINKMAN  et  aL 
(No.  18,841.)  t 
(Supreme  Court  of  Kansas.   May  9,  1914^ 

(Syllabut  ly  the  Court.) 

1.  GovsHAnrs  (1  130*}— B&each  or  Wabun* 
TT— Damages  kecovebasle. 

In  an  action  on  the  covenants  of  warranty 
in  a  deed  conveying  certain  hotel  property,  pos- 
session of  which  was  withheld  by  tite  vendor's 
tenant,  who  claimed  to  be  in  for  a  term  of  years, 
but  who  wasj  in  fact,  a  mere  tenant  from  month 
to  month,  it  is  held  that  the  measure  of  damages 
was  the  loss  occurring  to  the  plaintiff  as  the 
natural,  direct,  and  proximate  result  of  the 
breach,  which  would  include  the  necessary  and 
reasonable  expense  of  a  forcible  detention  action 
which  the  plaintiff  had  brought  to  obtain  posses- 
BioD,  the  attorney's  fee  therein,  and  also  what 
the  possession  o£  the  tenant  was  fairly  and  rea- 
sonably worth. 

[Ed.  Note— For  other  cases,  see  Covenants, 
f  130  •l'*"  265,  256,  257;  Dec  Dig. 

2.  lannlobd  and  tenant  (|  86*)— lease— 

Rknewai^Riohtb  of  Tenant. 

A  lease  for  a  term  of  years,  with  an  option 
to  remain  for  another  like  period,  provided  the 
terms  and  conditions  are  satisfactory  to  both 
parties,  is  not  available  by  the  tenant,  when 
the  landlorii,  at  the  expiration  of  the  term,  in- 
forms him  that  the  lease  wilt  not  be  ivoewed. 
that  a  sale  of  the  property  is  desired,  and  he 
can  remain  only  as  a  tenant  from  month  to 
month. 

lEd.  Note.— For  other  cases,  see  Landlord  and 
gnant.  Cent  Dig.  U  270-275;  Dec.  Dig.  f 

Ai^l  from  DisCrlct  Conrtp  Staiftnd 
County.  f 

Action  by  James  W.  Burchfidd  against 
August  Brlnkman  and  another.  From  Judg- 
ment for  plaintiff,  defendants  appeaL  Re- 
versed and  remanded. 

C.  M.  Williams,  of  Hutchinson,  for  appel- 
lants. Robert  Garvin,  ot  St.  John,  for  ap- 
pellee. 

WEST,  J.  Brlnkman,  who  owned  a  hotel 
property,  leased  it  for  five  years  to  Stewart. 
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with  an  option  ot  Are  years  more.  Stewart 
transferred  to  Maxfield,  who  was  accepted  as 
his  successor  by  Brinkman.  Afterwards 
Brlnkman  sold  the  property  to  Burchfleld, 
giving  B  warranty  deed.  BurchSeld  came  on 
to  take  possession,  and  Maxfield  refused  to 
surrender,  claiming  to  be  a  tenant  for  a 
second  five-year  term.  A  notice  to  vacate 
served  by  Bilnkman  was  not  observed,  and 
Burchfleld  brought  a  forcible  detention  action 
In  justice  court,  and  was  defeated.  Maxfield 
had  offered  to  sell  the  furniture  in  the  hotel 
for  $3,200,  and,  after  considerable  negotia- 
tion, BurdiQeld  paid  him  |2,500,  and  took  a 
receipt  showing  that  $1,000  was  for  furniture 
and  $1,500  for  possession.  Tliis  suit  was 
broujj^t  on  the  covenants  of  warranty  to  re- 
cover the  $1,600,  together  with  other  items, 
Including  the  expense  of  the  suit  in  Justice's 
court  and  attorney's  fee,  alleging  that  the 
$1,S00  paid  for  possession  was  less  than  its 
value.  The  court  instructed  the  Jury  that,  If 
Maxfield  held  possesion  under  the  lease,  and 
Brlnkman  collected  rent  after  the  expiration 
of  the  term  without  objection  on  his  part, 
this  would  make  Maxfield  a  tenant  for  anoth- 
er term  of  five  years;  that  the  measure  of 
damages  was  the  fair  and  reasonable  worth 
of  Maxfleld's  Inter^  together  with  such 
additional  sum  as  the  plalntitf  was  obliged  to 
expend  in  an  endeavor  to  obtain  possession. 
The  plaintiff  testified  that  the  possession  was 
worth  what  he  paid  for  it.  The  Jury  returned 
a  verdict  In  favor  of  the  plaUitiff  for  $1,489.- 
40,  being  nearly  the  amount  sued  for,  less 
certain  offset  and  credit  The  defendant  ap- 
[>eals,  and  maintains:  First,  that  the  five- 
year  lease  had  expired,  and  that  Maxfield 
was  only  a  tenant  from  month  to  month; 
and,  second,  that  the  court  erred  in  charging 
the  measure  of  damages  to  be  the  value  of 
the  possession,  instead  of  the  amount  the 
plaintiff  was  compelled  to  pay  therefor. 

[2]  The  Jury  apparently  understood  that 
Maxfidd's  option  to  hold  for  another  term 
had  been  recognized  by  Brlokman's  collecting 
rent  without  objection,  the  only  instruction 
on  this  point  being  the  one  already  referred 
to.  The  option  provision  of  the  lease  was  as 
follows:  "It  is  further  agreed  that  after  the 
expiration  of  this  lease  the  party  of  the  sec- 
ond part  shall  have  the  option  for  a  further 
period  of  five  years  from  that  date,  provided 
that  the  terms  and  conditions  are  satisfac- 
tory to  both  parties  of  this  lease."  Brlnkman 


testified  that  when  the  lease  expired,  and  re- 
peatedly afterwards,  he  told  Haxfleld  that  be 
wanted  to  sell  the  property,  and  would  not 
renew  the  lease,  and  that  he  (Maxfield)  could 
renew  only  as  a  tenant  from  month  to  month. 
Another  witness  testified  that  he'  heard  one 
of  these  statements  in  a  conversation  betwe?n 
Brlnkman  and  Maxfield.  An  eQulrocal  denial 
of  such  conversation  was  made  by  Maxfield. 
but  no  direct  denial  of  Brlnkmon's  statements 
to  htm.  Two  oUier  witnesses  stated  Uiat 
Maxfield  bad  told  them  that  Brlnkman  would 
not  give  him  a  new  lease,  but  would  only  let 
him  have  it  a  month  at  a  time,  and  this  was 
not  denied,  so  that  the  evidence,  without 
substantial  dispute,  showed  that  there  was  no 
permission  to  hold  over  except  from  month  to 
month. 

One  of  the  grounds  of  the  motion  for  a  new 
trial  was  that  the  verdict  was  not  sustained 
by  sufficient  evidence,  and  was  contrary  to 
law.  Another  was  error  In  assessment  of  the 
amount  of  recovery,  the  same  being  too  large. 
While  the  evidence  shows  a  liability  for  fail- 
ure to  put  the  plaintiff  In  possession  of  the 
property  which  he  had  purchased  by  war- 
ranty deed,  it  appears  that  the  error  regard- 
ing the  renewal  of  the  lease  caused  the  mat- 
ter to  be  regarded  from  the  standpoint  of 
Maxfield's  tenancy  under  a  five-year  term, 
instead  of  his  tenancy  from  month  to  month. 

[1]  The  true  measure  of  damages  is  the 
loss  occurring  to  the  plaintiff  as  the  natural, 
direct,  and  proximate  result  of  the  breach. 
George  v.  Lane,  80  Kan.  94, 102  Pac.  55.  This 
would  consist  of  the  reasonable  and  necessary 
expense  of  the  forcible  detention  actlou,  In- 
cluding the  attorney's  fee  therein,  but  not  the 
earn  paid  for  house  rent,  or  for  moving,  these 
being  too  remote.  The  plaintiff  Is  entitled 
to  recover  .nlso  what  the  tenant's  possession 
was  (airly  and  reasonably  worth  on  the  basis 
of  his  being  a  tenant  from  month  to  month. 
Gilbert  v.  Bushmer,  40  Kan.  632,  31  Pac.  123; 
George  v.  Jjoae,  80  Kan.  94,  102  Pac.  50; 
Barker  v.  Denning,  91  Kan.  485,  138  Pac.  573. 
The  set-off  and  credit  appear  to  have  been 
properly  allowed. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  am)rd- 
ance  herewith,  which  proceedings  may  be 
avoided  If  the  parties  agree  uiwn  the  adjust- 
ment of  the  matter  between  themselves,  as  It 
would  seem  they  ought  to  do.  All  the  Justic 
es  concurring. 
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(«  Km.  290) 

ELKINS  T.  BOARD  OF  COlTItS  OF  WTAN- 
DOTTE  COUMTT  (ZIMMBR,  In- 
tervener).   (No.  18,S2D 

(Supreme- Court  of  KansaB.   May  20,  1014.) 

On  petition  for  rehearing.  Rehearing  denied. 
For  former  opinion,  gee  81  Kan.  618,  138  Pac 
B78. 

MASON.  J.  In  a  petition  for  a  rebearins  it 
ii  suggested  that  the  evidence  feome  of  which 
ia  not  abstracted)  ebows  that  Elkios  was  ap- 
pointed a  deputy  sheriff,  at  his  own  requc^st,  to 
assist  in  discovering  and  arresting  the  murderer. 
This  cannot  be  the  case,  as  the'  appointment  was 
made  October  8,  1B09,  and  the  murder  waa  not 
committed  until  October  10, 1900. 

It  ia  also  suggested  that  the  opinion  states  as 
facta  certain  matters  concerning  which  there 
was  a  conflict  in  the  evidence.  The  statement 
made  was  that  there  waa  evidence  tending  to 
establish  these  facts ;  there  waa  no  purpose  on 
the  part  of  the  court  to  'treat  tbem  as  estab- 
lished. 

The  Jur;  must,  of  course,  be  the  Judge  of  the 
facts,  hut  there  is  abundant  evidence  to  support 
the  conclusion  that  each  of  the  claimants  ren- 
dered effective  service  In  bringing  the  offender 
to  justice,  and  the  case  is  one  where  a  division 
of  the  reward  suggests  itself  as  the  most  equi- 
table solution  of  the  problem. 

The  petition  for  a  rehearing  la  denied.  All  tbe 
Justices  concurring. 

m  Kan.  4tt)  — " 

CALHOUN  COAL  CO.      HOHAWK  GOAL 

CO.   (No.  18^836.)  t 
(Supreme  Ooart  of  Eansas.    Maj  9»  1914.) 

Appeal  IHitrlct  Court,  Crawford  Coun- 
ty. 

Action  by  the  Calbonn  Coal  Company  against 
the  Mofaawk  Coal  Cumpany.  From  judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

Arthur  Fuller  and  W.  J.  True,  both  of  Pitta- 
bUDE.  for  appellant.  F.  B.  Wheeler  and  O.  & 
Denison,  both  of  PIttaburg,  tbr  appellee. 

PER  CURIAM.  This  action  waa  brought 
by  the  appellee  to  recover  from  tbe  appellant 
damages  for  the  failure  of  appellant  to  execute 
and  deliver  a  written  lease  in  accordance  with 
an  oral  agreement  for  such  lease. 

On  the  authority  of  Rains  v.  Scbermerbom, 
86  Kao.  854.  122  Pac  883.  and  under  the  ev* 
idence  and  findings  of  the  jui?  In  this  case,  the 
appellee  waa  entitled  to  r«eover.   We  ban  ex- 
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amined  the  various  asslnimentl  of  error  u  te 
the  iostructiona,  and  find  no  error  therein. 
Also  it  appears  the  evidence  -Ktm  sufficient  to 
support  the  verdict  of  tha  jur/,  and  tbe  iodg- 
ment  rendered  tbereou. 
The  Judgment  ia  affirmed. 


(H  Ran.  ZTQ 

FIRST  NAT.  BANK  OF  WINFIELD  T. 
BANGS  et  al.  (two  casea); 
(Nos.  18.437,  18,814.) 

(Supreme  Court  of  Kansas,    Maj  9,  1014) 

On  rehearing.    Former  dedston  adbered  lOk 
For  former  opinion,  eee  81  Kan.  S4,  ISO  Paa 
OlS. 

MASON,  J.  A  rehearing  vaa  granted  In  Ols 
case  because  the  court  waa  Impressed  with  tbe 
argument  of  counsel,  especially  witb  regard  to 
the  hardship  which  results.  In  some  aspects, 
from  the  decision  rendered.  Upon  full  consid- 
eration, however,  we  adhere  to  tbe  view  that 
the  judgment  appealed  from  sboald  be  affirmed. 

We  do  not  regard  tbe  representation  tliat  tbe 
furniture  and  fixtures  were  the  property  ot  tbs 
minors  as  an  imposition  on  tbe  probate  court 
No  actual  transfer  of  title  had  been  made  ts 
tbem,  but  the  owneraliip  of  A  C  Uann  *i>d 
his  obligation  on  tbe  mortgage,  were  only  for- 
mal. Tbe  mortgaged  chattels  were  treated  as 
going  with  tbe  hotel  property,  and  belonging  t» 
the  minors.  If  a  bill  of  sale  bad  been  made  to 
tbem,  tbe  actual  situation  would  not  have  been 
very  materially  changed.  The  operation  under- 
taken waa  a  funding  ot  the  debt  againat  the  at- 
tire hotel  property.  It  must  be  regarded  la  tbe 
light  of  conditions  as  they  then  appeared,  not 
as  they  have  subsequently  developed.  In  that 
view  it  may  well  have  been  considered  expedient, 
if  not  absolutely  necessary.  We  do  sot  tblnk 
there  was  a  failure  of  jnriadietioii  eren  u  te 
tbe  n,800  item. 

Upon  the  other  phase  of  the  case,  It  was  said 
in  the  original  opinion  tbat  a  guardian  mar.  In 
some  circumstances,  be  authorised  to  make  a 
blanket  mortgage  upon  real  estate,  of  which  his 
wards  are  tenants  in  common.  It  baa  been 
suggested  tbat  the  rule,  aa  so  stated,  wonld  not 
apply  here,  because  tbe  minors,  being  renMinder- 
men  only,  and  having  no  right  of  possession,  are 
not  covered  by  the  term  employed.  The  phrase 
"tenants  in  common"  was  used  aa  a  convenient 
one,  whether  technically  correct  or  not,  to  ex* 
press  the  relation  of  the  members  of  a  group 
each  of  whom  had  an  undivided  Interest  in  the 
property. 

llie  former  dedrion  la  adhered  to.  All  tiw 
Justioes  cooenrrlng. 
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a  SCHADE  BREWING  CO.  t.  CHICAGO, 
M.  &  P.  S.  RY.  CO.   (No.  11,742.) 

(Supreme  Court  of  Wasbinffton.   May  18» 
1914.) 

1.  Railroads     113*)— I)AirAaB»-CoNBTBno- 

TiON— Contracts  fob  Settlement. 

A  settlemeDt  betweeo  a  railroad  company, 
which  desired  to  construct  a  subway  under  a 
dtr  street,  and  the  owner  ol  property  abuttiog 
on  the  street,  wliich  gave  to  tbe  rnitroad  com- 
pany the  same  right  aa  it  woald  have  acquired 
by  condemnatioQ  of  tbe  right  to  construct  tbe 
aabway,  but  provided  that  the  compensation 
paid  should  not  be  deemed  compensation  for 
any  damages  to  the  buildings  on  tbe  property, 
by  its  express  terms  does  not  exempt  the  rail- 
road company  from  liability  for  injuries  to  such 
buildings  caused  by  blasting  without  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
CenL  Dig.  SB  230,  391-357,  8^4(01.  SttS,  864; 
Dee.  Dig.  1  113.*] 

2.  RAILHOADB  Q  113*)— GOUPEnSATIOH— Dak- 

AOEs  Included. 

Even  without  the  clanae  expressly  except- 
ior  such  damages,  the  injuries  occasioned  by 
blasting  were  at  tbe  time  of  the  settlement  too 
speculative  to  be  contemplated  by  the  parties 
in  making  a  settlement  for  damages  as  upon 
ooodemnation. 

lEd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  »  230,  351-357,  3iW-301,  SU3,  364; 
Dec  Dig.  ril3.*i 

S.  Plexdino  (S  309*)  —  ELEcnoir  —  Irjdsibb 
VBOU  Blasting. 

Where  a  railroad  company  had  aciiulred 
tbe  right  to  constmct  a  subwav  under  a  street, 
but  was  not  exempted  from  babUity  for  inju- 
ries caused  by  Itlasting  during  such  construe- 
tioD,  whether  tbe  blasting  was  negli^rent  or 
not,  allef^ations  in  a  complaint  for  such  inju- 
ries to  the  buildings  of  an  adjoining  owner, 
some  of  which  relied  upon  the  inherent  danger 
of  tbe  work,  and  others  upon  the  railroad's 
negligence,  are  not  inconsistent,  and  the  plain- 
tiff cannot  be  required  to  elect  as  to  which  the- 
ory he  intends  to  rely  upon. 

[Ed,  Note. — For  other  eases,  see  Pleading, 
CenL  Dig.  K  1109-1200;  Dec  Dig.  S  309.*} 

4.  Appeal  akd  EBsoit  (J  1039*)  — Habmucsb 
Ebrob— Refusal  to  Rbquibx  Blection. 
Even  if  the  refusal  to  require  tbe  plain- 
tiff to  elect  was  erroneous,  it  was  harmless. 

[Ed.  Kote.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  407S-4088;  Dec  Dig.  | 
1030.*] 

&  Bailboads  (I  113*>— Injubt  bt  Bz^stino 

— LXABIUTT. 

Where  [^aintilTs  building  was  Injured  by 
Tery  heavy  blasting  during  tbe  construction  of 
a  subway  for  a  railroad  under  tbe  adjoining 
street,  which  blasting  was  carried  on  close  to 
the  building,  and  resulted  in  a  serious  crack- 
ing of  both  the  foundation  and  the  upper  walls 
thereof,  the  railroad  company  is  liable  for  such 
injury  regardless  of  Its  negUgeoce  in  the  blast- 
ing. 

(Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  SS  230,  351-357,  35fr-361,  363,  364; 
Dec  Dig!  I  113.*i 

d.  Appeal  aud  Errob  (|  1070*)— Harmless 
EhtROR— Special  Findings. 

In  an  action  for  such  injuries,  special  find- 
togs  by  the  jnry  that  the  work  was  not  inher- 
ently dangerous,  and  that  the  injury  might  bave 
been  avoided  if  due  precautions  had  been  taken, 
•moDDted  merely  to  a  finding  of  negligence  on 
the  part  of  the  defendant,  and  were  not  preju- 
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didal  to  It,  since  it  was  liable,  whether  it  was 
negligent  or  not 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Er^r,^Cent  Dig.  U  4231-4^;  Dec  Dig.  S 

7.  Master  ahd  Sebvant  ^  318*)— In  depend- 
ent CONTBACTOBB— InJUBEBS  BT  BLASTING. 
A  contractor  who  was  engaged  in  the  con- 
struction of  a  aubway  for  a  railroad  company, 
under  a  contract  which  required  the  work  to 
be  done  under  tbe  dire<jtion  of  tlue  railroiid  en- 
gineer, and  subject  to  his  control,  wos  not  an 
independent  contractor,  and  tbe  railroad  com- 
pany was  liable  for  his  acta. 

[Ed.  Note— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  t|  1257, 1258;  Dec  Dig.  f 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  Wm.  A.  Huneke^ 
Jtidge. 

Action  by  the  B.  Schade  Brewing  Cooapatiy 
against  the  Chicago,  Milwaukee  &  Puget 
Sound  Railway  Company.  Judgment  for  Um 
pUiintltf,  and  defendant  appeals.  Affirmed. 

F.  M.  Dudley,  of  Seattle,  and  Cullen,  Lea 
&  Matthews,  of  Spokane,  for  appellant 
Oraves,  Klzer  &  Craves  and  Turner  &  tiep* 
ag^ty,  all  of  Spokane^  for  respondent 

PARKER,  J.  This  Is  an  action  to  recover 
damages  which  the  plaintiff  claims  resulted 
to  its  brewery  building  from  blasting  done  by 
the  defendant  in  the  construction  of  a  sub- 
way in  the  adjoining  avenue.  A  trial  result- 
ed in  verdict  and  Judgment  in  favor  of  tlie 
plaintiff,  from  whldi  tbe  defendant  baa  ap- 
pealed. 

Respondent  owns  and  operates  a  brewery 
plant  situated  In  the  city  of  Siwkane,  occu- 
pying a  block  bounded  on  the  west  by 
Sheridan  street  and  on  the  south  by  Front 
avenue.  On  the  southwest  corner  of  ttie 
block  is  situated  respondent's  main  build- 
ing, fronting  westerly  100  feet  on  Sheridan; 
street  and  southerly  130  feet  on  Front  ave- 
nue. Tbe  building  as  originally  built,  and 
before  being  injured,  was  a  substantial  brick 
structure;  its  different  parts  varying  la 
height  from  three  to  five  stories.  Appellant 
has  been,  for  some  years  past,  engaged  In 
constructing  Its  railway  into  the  city  of  Spo- 
kane on  a  line  which  passed  near  respond- 
ent's main  building.  In  the  construction  of 
its  railway  along  this  line,  it  became  neces- 
sary for  appellant  to  procure  a  franctilse 
from  tbe  city  of  Spokane  authorizing  the  con- 
struction of  the  railway  along  Front  avenue 
In  a  subway  for  a  distance  of  800  feet  The 
subway,  as  proposed  and  afterwards  con- 
structed, Is  In  that  portion  of  Front  avenue 
upon  which  respondent's  brewery  plant  and 
grounds  front  to  the  extent  of  approximately 
450  feet;  respondent's  main  building  front- 
ing thereon  to  tbe  extent  of  130  feet  The 
subway,  as  proposed  and  constructed,  extends 
westerly  along  and  In  tbe  avenue  from  the 
southwest  corner  of  respondent's  plant  ap- 
proximately 250  feet,  where  the  railway 
emerges  therefrom  into  an  open  cut  upon  ai>- 
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peliant's  private  property.  The  northerly 
side  of  the  subway  is  approximately  parallel 
with  the  southerly  line  of  respondent's  plant, 
and  about  30  feet  therefrom.  The  bottom 
of  the  subway  Is  20  feet  or  more  below  the 
surface  of  the  street;  the  surface  of  the 
street  for  the  whole  distance  of  800  feet  being 
restored,  after  the  construction  of  the  sobway 
suitable  for  ordinary  highway  travel,  as  re- 
quired by  the  franchise  ordinances.  The  ma- 
terial taken  from  the  subway  in  Its  construc- 
tion consisted,  in  large  part,  of  roclr  In  place 
which  was  loosened  by  blasting  with  dyna- 
mite. This  blasting,  It  Is  claimed,  caused 
the  damage  to  respondent's  building  for 
which  compensation  Is  sought  In  this  action. 
In  the  years  1910  and  1911  a  franchise  ordi- 
nance and  an  amendment  thereto  were  pass- 
ed by  the  dty  of  Spoliane,  granting  to  ap* 
pellant  the  right  to  construct  this  subway  In 
Front  avenue.  This  franchise,  among  other 
conditions,  contained  the  following:  "The 
said  grantee  shall  not  be  authorized,  under 
this  franchise,  to  enter  upon  said  Front  ave- 
nue east  of  the  east  line  of  Sheridan  street, 
or  to  lay  or  construct  Its  tracks  or  roadway 
therein,  until  it  shall  have  fully  compensated 
the  owners  of  private  property  abutting  upon 
said  Front  aveude,  within  the  Hmlts  men- 
tioned, for  any  damages  which  may  be  sus- 
tained by  their  said  property  by  reason  of  the 
construction  of  the  grantee's  railway  in  said 
avenue.  If  the  grantee  and  such  owners  of 
private  property  cannot  agree  as  to  the 
amount  of  such  compensation,  then  the  same 
shall  be  ascertained  by  condemnation  pro- 
ceedings In  the  manner  provided  by  law  In 
such  cases."  The  older  portion  of  respond- 
ent's building  was  constructed  In  the  year 
1903,  while  the  newer  portion  thereof  was 
constructed  In  1906  and  1907.  Both  portions 
have,  from  some  cause,  since  their  construc- 
tion, received  serious  Injury  in  the  way  of 
cracks  In  the  foundation  and  upper  wall, 
which  greatly  Impair  the  value  of  the  build- 
ing, and  for  which  the  Jury  awarded  to  re- 
spondent as  against  appellant  the  sum  of 
$28,000  damages,  manifestly  upon  the  theory 
that  damage  was  caused,  at  least  to  that 
extent,  by  blasting  carried  on  by  appellant 
in  the  construction  of  the  subway.  Other 
facts  will  be  noticed  as  may  become  neces- 
sary In  our  discussion  of  appellant's  several 
contentions. 

[1]  It  Is  contended  by  counsel  for  appel- 
lant that  settlement  was  had  for  all  damages 
which  may  have  been  caused  by  blasting  In 
the  construction  of  the  subway,  except  such 
damage  as  may  have  resulted  from  appel- 
lant's negligence  in  so  doing,  and  that  full 
payment  therefor  was  made  by  appellant  to 
respondent  before  the  commencement  of  the 
construction  of  the  subway.  This  contention 
Is  evidently  rested  upon  the  theory  that  ap- 
pellant acquired  the  right  to  so  damage  re- 
spondent's property  as  if  such  right  had  been 
acquired  by  condemnation.  It  is  argued  that 
the  trial  court  erred  in  refusing  to  give 


I  certain  instructions  requested  to  be  given  by 
i  counsel  for  appeUant  which  would.  In  effect, 
I  have  withdrawn  from  the  jury's  considera- 
'  tion  all  damages  other  than  such  as  may 
I  have  resulted  from  appellant's  negligence  In 
,  blasting,  and  that  the  trial  court  also  erred 
'■  In  withdrawing  from  the  Jury  the  evidence  of 
settlement  offered  by  counsel  for  appellant, 
and  deciding,  as  a  matter  of  law,  in  effect, 
that  such  claimed  settlement  had  not  been 
shown  by  the  evidence  offered.  The  settle- 
ment In  pursuance  of  which  compensation 
was  paid  by  appellant  to  respondent,  and 
which  is  here  relied  upon  by  counsel  for  ap- 
pellant as  a  bar  to  respondent's  recovery  In 
this  action,  at  least  as  to  all  damages  oth- 
er than  su(^  as  may  have  resulted  from  n^- 
ligence  of  appellant  in  blasting,  is  found  only 
in  the  language  of  a  settlement  contract  en- 
tered into  between  appellant  and  respondent 
soon  after  the  passage  of  the  franchise  or- 
dinance and  amendment  thereto  by  the  dty, 
which  settlement  contract,  In  so  far  as  we 
need  here  notice  Its  terms,  reads,  after  reci- 
tals ther^n  referring  to  the  francblae  and 
the  proposed  construction  and  maintenance 
of  the  subway,  as  follows:  "It  is  understood 
and  agreed  by  and  between  the  parties  here- 
to that  the  considerations  paid  and  to  be 
paid  to  the  said  Schade  Company,  as  afore- 
said, are  to  give  to  said  railway  company 
the  same  rights  In  entering  upon  and  con- 
stmctlng  and  maintaining  its  railway  In  said 
street  as  if  the  said  railway  company  had 
obtained  a  decree  of  appropriation  in  con- 
demnation proceedings  brought  by  it  against 
the  said  Schade  Company  for  the  purpose  of 
having  the  damages  of  said  company  for  such 
construction  and  maintenance  assessed  and 
determined  and  had  paid  the  amount  of  the 
award  in  such  proceedings ;  that  la  to  say.  it 
is  not  the  purpose  of  the  parties  hereto  that 
the  compensation  paid  as  aforesaid  shall  be 
deemed  as  compensation  to  the  said  Schade 
Company  for  any  damages  which  may  be 
caused  to  the  buildings  and  improvements  of 
the  said  Schade  Company,  during  the  con- 
struction and  completion  of  said  company's 
railway  In  said  Front  avenue." 

[2]  The  concluding  language  of  this  quo- 
tation, it  seems  to  us,  renders  It  certain  that 
the  compensation  paid  In  pursuance  of  that 
settlement  contract  was  not  intended  to  be 
for  any  damage  of  any  nature  which  might 
occur  to  the  building  In  the  course  of  the  con- 
struction of  the  subway  from  any  cause. 
What  possible  purpose  the  parties  could  have 
in  the  use  of  tills  plain,  unambiguous  lan- 
guage other  than  to  exclude  the  Idea  of  the 
compensation  paid  under  the  contract  being 
in  any  sense  payment  for  such  damage  we 
are  quite  unable  to  understand.  Even  ig- 
noring this  language  of  the  contract  exclud- 
ing compensation  for  such  damages,  there  Is 
nothing  In  the  contract  Indicating  that  the 
parties  thereto  contemplated  a  settlement  for 
any  such  then  speculative  damages  as  are 
claimed  and  by  the  Jury  awarded  to  the  re- 
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spoudent  Clearly  tbe  mere  acquiring  of  the 
r^t,  OD  the  part  of  appellant,  as  against  re- 
spondent, to  construct  and  maintain  tlils 
subway  in  tbe  street  In  ^nC  of  respondent's 
property  did  not  contemplate  physical  dam- 
age of  tills  nature  to  respondent's  building 
which  was  situated  well  outfllde  of  the  outer 
bouDdarles  of  the  land  to  be  occupied  by  ap- 
pellant's proiq)ectlTe  subway.  Such  damage, 
we  think,  was  then  quite  too  much  of  a  spec- 
ulative nature  to  presume  that  the  parties 
had  its  occurrence  as  the  result  of  the  con- 
struction of  the  subway  In  contemplation  in 
tbe  settlement  as  for  damages  upon  condem- 
oatlfHi-  Our  ft>mier  declal<ms  would  decide 
this  question  in  resppndenf s  favor  eren  In 
tbe  absence  of  the  express  exclusion  of  set- 
tlement tor  any  such  damages.  Olympia 
Light  &  Fowet  Co.  t.  Harris,  68  Wash.  410. 
108  Faa  840;  Gasassa  t.  Seftttie,  00  Wash. 
140.  119  Pac.  13;  Keil  v.  Grays  Harbor  ft 
Paget  Sound  R.  Co.,  71  Wash.  108,  127  Pac. 
1113;  Hinckley  v.  Seattle,  74  Wash.  101,  132 
Pac.  856,  46  L.  R.  A.  (N.  S.)  727. 

We  are  of  the  opinion  tlut  the  trial  court 
did  not  err  In  refudng  to  give  the  requested 
Instructions,  nor  In  excluding  fnun  tbe  con- 
sideration of  the  Jury  the  contract  of  set- 
tlonent  and  payment  thereunder,  ofC^red  as 
proof  of  payment  of  the  damages  brae  claim- 
ed by  the  respondent 

{3]  At  the  beginning  of  the  trial  counsel 
fot  appellant  made  what  is,  in  substance,  a 
motlMi  for  the  court  to  require  an  election  by 
counsel  tor  respondent  as  follows;  "At  this 
time  I  would  call  upon  counsel  to  elect  as  be- 
tween two  inconsistent  allegations  of  his 
complaint,  as  to  inherent  danger,  and  as 
damages  resulting  therefrom,  and  the  Alleged 
negllgettce  of  the  servants  and  agents  of  the 
defendant"  The  court  ruled  that  such  an 
Section  would  not  be  required,  which  nding 
Is  claimed  by  counsel  for  appellant  to  be 
prejudicially  errcoieous  to  IL  We  are  un- 
able to  see  wherein  these  two  theories  of  re- 
covery are  Inconsistent  Manifestly,  wtaateT- 
er  damages  wexe  by  appellant  negligently 
caused  to  respondent's  building  in  the  con- 
struction of  tbe  subway  would,  in  any  event, 
constttute  ground  for  recovery,  nor  would  re- 
qwndent'B  right  to  recover  upon  that  ground 
be  in  the  least  Impaired  by  the  fact  that  it 
mlgbt  also  be  entitled  to  compensation  for 
the  same  damages  caused  without  any  negli- 
gence wbatever  on  the  part  of  apifellanL  It 
seems  equally  manifest  that,  if  respondent 
had  tbe  right  to  recover  compensation  for 
damages  to  Its  building  caused  by  appellant, 
regardless  of  appellant's  negligence,  respond- 
ent's right  to  recover  upon  that  ground  would 
not  be  in  the  least  ImiKilred  by  the  fact  that 
it  might  also  be  entitled  to  recover  for  the 
same  damages  caused  by  tbe  negligence  of 
the  appellant.  Clearly  the  evidence  tending 
to  BUi^rt  the  respondent's  right  to  recover 
upon  each  of  these  theories  would  not  neces- 
sarily be  contradictory.  Tbe  argument  of 
counsel  for  appellant  seems  to  be,  however. 


that  they  were  entitled  to  have  respondent's 
claim  of  damage  rested  .upon  the  theory  of 
Inherent  dai^r  In  blasting  segr^ted  from 
any  claim  of  danu^e  rested  upon  the  theory 
of  negligence  In  blasting,  so  that  whatever 
damage  was  caused  as  the  result  of  Inherent 
danger  might  be  oflfset  by  tbe  settlement  con- 
tract, by  being  regarded  as  a  damage  which 
appellant  acquired  the  ri^t  to  Inflict  up<m 
respondent's  building  by  the  settlement  as  if 
sudb  right  had  been  acquired  by  condemna- 
tion. We  think  this  argument  is  fully  an- 
swered by  our  conclusion  that  no  damage 
h»e  claimed  by  resiHmdent  whether  regard- 
ed as  resulting  tram  Inherent  dangers,  or  as 
resulting  from  appellant's  negligence,  was 
contemplated  at  tbe  time  of  the  settlement 
as  probable  to  occur  to  respondent's  building 
fnun  the  nmstructlon  of  the  subway,  because 
such  damage  was  then  of  a  wholly  specula- 
tive natiue,  and  was  not  sudi  as  would  or^ 
dinarily  be  deteimlnable  in  an  emlnoit  do- 
main proceeding,  and  especially  In  view  of 
the  fact  that  the  settl^ent  contract  express- 
ly excluded  "any  damages  which  may  be 
caused  to  the  buildings  and  improvements  of 
said  Schade  Company  during  the  construc- 
tion and  completion  of  said  c(nnpany's  rail- 
way In  said  Fnmt  avenue."  We  conclude 
that  8lm»  there  was  no  competent  proof  that 
damage  ^lich  m^ht  have  resulted  taaa  the 
inherent  danger  of  blasting  In  tbe  construc- 
tion of  the  subway  was  previously  compen- 
sated for  as  claimed  by  appellant  nor  that 
appellanl  ever' acquired  by  cmidannation  or 
othrawlse  the  right  to  inflict  such  damage 
upon  respondent's  building,  that  respondent's 
counsel  were  not  required  to  make  the' elec- 
tion insisted  upon  by  appellant's  counsel. 

[4]  This  contention  of  counsel  for  appel- 
lant seems.  In  any  event  to  be  dealing  with  a 
claimed  error  which  was  vltbout  prejudice, 
since  we  conclude  that  the  que^on  ot  ap- 
pellant's negligence  is  of  no  consequoiee  In 
this  case,  as  will  presently  be  seen. 

[S]  Contention  Is  made  that  tiie  trial  court 
erred  in  failing  to  instruct  tbe  Jury  upon  the 
subject  of  negligence  on  the  part  of  appel- 
lant aiid  In  submitting  tbe  cause  to  the  Jury 
upon  tbe  theory  that  respondent  would  have 
the  right  of  recovery  regardless  of  aiq)ellant's 
negligence.  If  the  damage  to  its  building  was^ 
In  fact  the  result  of  appellant's  blasting  in 
excavating  for  Uie  subway.  Such  seems  to 
be  the  theory  of  the  court's  instructions, 
though  the  question  of  aMKllant's  negligence 
is  neither  specifically  submitted  to  nor  with- 
held from  tbe  Jury  by  the  court's  instruc- 
tions. We  are  of  the  opinion.  In  view  of  cer- 
tain foots  which  we  regard  as  conclusively 
shown,  that  it  was  proper  for  the  court  to 
regard  the  appellant's  negligence  as  being  of 
no  consequence  In  determining  Its  llabiUt?  to 
respondent  In  this  cause.  It  was,  we  think, 
conclusively  shown  the  evidence  that  the 
blasting  which  injured  respondent's  building, 
assuming,  as  tbe  Jury  must  have  found,  that 
it  was  so  injured,  was  ct  a  very  heavy  na- 
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tore  and  effected  by  the  use  of  dynamite; 
tbat  the  blasting  was  carried  on  at  the  fur- 
thest within  a  few  hundred  feet  of  the  build- 
ing; tbat  It  resulted  In  seriously  cracking 
both  the  foundation  and  upper  walls  of  the 
bulldlnc^  that  Is,  If  It  had  any  Injurious  ef- 
fect upon  the  building,  as  the  Jury,  of  course, 
found.  This  contention,  we  think,  Is  fully 
disposed  of  in  favor  of  re^ndent  by  the  ob- 
servation of  Justice  Gose  In  our  recent  de- 
cision In  Patrick  r.  Smith,  75  Wash.  407, 
411. 134  Pae.  1076, 1078.  as  follows:  "The  au- 
tfaorlttes  are  agreed  upon  the  question  that 
one  who,  In  blasting  upon  his  premises,  casts 
d€brl8  upon  the  land  of  another  Is  liable  In 
damages  regardless  of  the  degree  of  care  or 
skill  used  In  doing  the  woA.  19  Cyc.  7. .  But 
where  one.  In  blasting  upon  his  land,  eier- 
dsing  reasonable  care,  causes  a  concusdon  in 
the  air  or  a  vibration  In  the  earth,  or  both, 
to  the  Injury  of  tbe  premises  of  another,  but 
casts  no  physical  substance  upon  his  proper- 
ty, the  authorities  are  dlTlded  on  tbe  ques- 
tion of  liability.  One  line  of  cases  holds 
that  the  injured  party  is  without  remedy; 
the  other  line  holds  that  an  actionable  wrong 
has  been  committed.  We  tblnk  tbe  latter 
view  is  both  logical  and  Just  It  seems  il- 
logical to  say  that,  if  one  puts  olf  a  blast  of 
powder,  a  substance  Inherently  dangerous, 
on  his  own  premises,  which  causes  a  stone 
to  be  thrown  through  his  neighbor's  win- 
dow, he  is  liable  without  regard  to  the  de- 
gree of  care  used;  but  if  it  destroys  his 
neighbor's  house,  but  casts  no  pli^cal  sub- 
stance upon  the  premises,  he  is  Immane  from 
liability,  anl«s  It  can  be  shown  that  reason- 
able care  was  not  aercised."  Attention  Is 
called  to  our  decision  in  Hldier  t.  Spokane, 
78  Wash,  m,  181  Pae.  478,  which,  it  is  ap- 
parently insisted,  is  applicable  to  tbe  facta 
of  this  case.  We  do  not  think  so.  In  the 
Hleber  Case  there  was  not  involved  any  i>er- 
manoit  physifAl  injury  to  the  adjoining  prop- 
erty or  buildings. 

[6]  Our  attmtlon  Is  called  to  certain  spe- 
cial Interrogatories  submitted  by  the  trial 
conrt  to  the  Jury,  and  the  answers  thereto 
returned  with  the  verdict,  as  follows: 

"Was  the  work  of  blasting  fbr  the  work  at 
the  time  and  place  in  question  Infierently 
dangerous?  Answer:  No. 

"If  you  find  that  plaintiff's  bnlldli^  was 
damaged  by  blasting,  then  state  If  the  blast- 
ing could  have  been  done  without  any  dam- 
&ge.  If  proper  pr^utlons  had  been  takm. 
Answer:  Yes." 

We  think  enough  has  been  said  already  to 
show  that,  standing  alone,  the  answer  to  the 
first  interrogatory  would  have  to  be  regarded 
as  contrary  to  law,  in  view  of  the  undisputed 
facts  of  this  case  touching  the  nature  of  the 
blasting.  However,  when  both  Interroga- 
tories and  answers  are  read  together,  we 
tblnk  they  amount  sbnply  to  a  finding  of  neg- 
Ugence  on  the  part  of  appellant  This,  it 
seems  clear  to  us,  would,  In  any  event  be 
held  to  be  without  prejudice,  since  we  con- 


clude, as  a  matter  of  law,  tbat  respondent 
was  entitled  to  recover,  regardless  of  appel- 
lant's negligence,  If  the  damage  to  respond- 
ent's building  in  fact  occurred  from  appel- 
lant's blasting  in  the  construction  of  the  sub- 
way. We  have  noticed  Uiat  it  was  conclu- 
sively shown  that  the  damage  occurred  from 
that  cause  if  It  occurred  from  any  aet  of  ap- 
pellant 

[7]  It  is  contended  In  behalf  of  appellant 
that  It  is  not  liable  for  the  damages  to  re- 
spondent's building  In  any  event  because  the 
work  of  the  construction  of  tbe  subway  was 
carried  on  for  appellant  by  an  Independent 
contractor.  While  there  may  be  two  or  three 
answers  to  this  contention,  we  think  a  con- 
clusive one  is  found  in  the  terms  of  the  con- 
tract existing  between  appellant  and  Ite  con- 
tractor. Bates  &  Sogers  Construction  Com- 
pany. By  that  ccHitract  the  oonstmctloD 
company  vob  to  do  the  work  of  excavating 
and  constructing  the  subway  and  receive 
compensation  therefor  1^  the  method  which 
Is  commonly  called  "force  account"  which 
is  a  percentage  upon  the  cost  of  the  work. 
Touching  the  supervision  and  control  over 
the  work  of  construction  retained  by  appe- 
lant, we  find  in  that  contract  which  Is  in 
writing,  the  following : 

"Tbe  construction  company  will  OTOrsee, 
superintend,  and  execute  for  the  railway 
company  ia  accordance  with  tbe  plans  and 
instructions  of  tte  <dtlef  engineer,  the  con- 
struction of  a  subway  tor  the  tracks  of  said 
railway  conqtany.  •  •  * 

*'Tlie  construction  company  will  anpl<Qr 
and  pay,  subject  to  the  approval  of  tiie  dilef 
«iglneer  of  the  railway  company,  the  neces- 
saiy  labor,  clerical  help,  and  suporintendaice 
for  said  work.  *  *  *  It  will  make  any 
contracts  for  subletting  any  portion  of  tin 
woA  in  its  own  name  and  at  the  lowest 
prices  ccmsUtent  with  the  speedy  prosecution 
of  said  work,  having  due  regard  to  economy, 
so  as  to  secure  the  completion  at  tbe  earliest 
possible  date ;  tt  will,  subject  to  the  approval 
of  tbe  dbist  ei^tneer,  purdiase  all  material 
and  supplies  tor  said  work  not  furnished  by 
the  railway  company. 

"The  construction  company  will,  so  far  as 
may  be  necessary  for  the  prompt  economical, 
and  efficient  prosecution  of  said  work,  devote 
the  whole  time  of  ite  principal  officers  in 
charge  of  said  work,  and  will  give  the  same 
Ite  best  skill,  diligence,  and  attention.  The 
construction  company  agrees  that  all  of  said 
woiIe  shall  be  prosecuted  under  the  direction 
of  the  chief  engineer  of  the  railway  company, 
and  that  all  contracts,  spedflcations,  agree- 
ments, and  instructions  tor  the  doing  of  all 
or  any  part  of  the  said  work,  and  all  ipedfl- 
catlons  and  prices  of  supplies  and  material 
furnished  by  it  for  the  work,  the  rates  for 
labor,  arrangemente  for  medical  attendance, 
and  casualty  Insurance,  if  any  and  for  all 
matters  pertaining  to  the  work,  shall  be  sub- 
ject to  the  approval  of  said  chief  oiglneer. 

"The  ciMiBtruction  company  agrees  that  the 
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rate  of  progress  of  the  work  euibraeed  In  this 
agreement  shall  at  all  times  be  under  the 
control  of  the  railway  company,  and  at  Its 
direction  may  be  accelerated,  suspended,  or 
stopped,  and  tbat  the  construction  company 
Bhall  not  be  entitled  to  any  damages  or  al- 
lowances on  account  of  such  suspension  or 
stoppage,  but  only  be  paid  for  such  work  as 
had  been  previously  done,  and  for  such  ma- 
terial as  tiad  prevfously  been  fumiataed  by 
tt  In  pursuance  of  this  contract" 

The  principle  here  inrolved  was  thorough- 
ly reviewed  to  our  recent  decision  in  North 
Bend  Lumber  Co.  t.  Chicago,  Milwaukee  & 
Puget  Sound  Railway  Co.,  X85  Pa&  1017, 
10^  where  Justice  FuUertim,  speaking  for 
the  court,  said:  "A  contractor,  to  be  inde- 
pendent,  must  exercise  an  Independent  em- 
ployment. He  must  be  at  Uherty  to  jterform 
the  work  be  undertakes  In  his  own  way,  at 
blB  own  time  within  the  limits  of  the  time 
fixed  in  the  contract,  and  by  such  means  as 
to  him  seems  most  suitable.  This  does  not 
mean,  of  course,  that  the  contract  itself  may 
not  prescribe  that  the  work  sliall  be  perform- 
ed in  a  particular  manner,  or  that  certain 
parts  of  it  must  be  completed  within  a  time 
less  than  the  time  fixed  for  the  completion 
of  the  whole,  or  that  certain  means  shall  be 
employed  in  the  accomplishment  of  the 
work ;  but  it  means  that  control  orer  these 
matters  must  not  be  left  to  the  whim  or 
caprice  of  the  employer,  or  his  representa- 
tive, to  be  exercised  as  the  work  progresses 
If  such  light  of  control  Is  retained,  if  the 
employer  reserves  to  himself,  or  to  bis  repre- 
sentative, the  right  to  control  at  his  pleas- 
ure the  manner  and  means  by  which  ^  the 
work  contracted  for  is  to  be  accomplished,  if 
the  employer  may  stand  by  and  tell  the  per- 
Bon  undertaking  the  work  where,  when,  and 
how  it  shall  be  performed,  such  person  is 
the  agent  and  servant  of  the  employer,  and 
not  an  Independent  contractor." 

It  seems  quite  plain  to  us  that  the  Bates  & 
Rogers  C<.'.:»truction  Company  was  not  an 
Independent  contractor  for  the  construction 
of  the  subway,  and  that  appellant  was  not 
relieved  from  answering  for  damages  of  the 
nature  here  awarded  resulting  from  such 
construction,  whether  caused  by  n^igence 
or  otherwise. 

It  is  contended  that  the  evidence  was  not 
snfficient  to  support  the  verdict  and  judg- 
ment, In  that  it  was  not  such  as  to  warrant 
the  conclusion  tbat  the  damage  to  appellant's 
building  wns  the  result  of  blasting  in  the 
construction  of  the  subway,  but  that  it  was 
the  result  of  other  causes  which  had  existed 
prior  to  the  commencement  of  the  constmc- 
tJon  of  the  subway.  We  have  carefully  re- 
viewed all  of  the  evidence  touching  this  con- 
tention and  deem  it  sufficient  to  say  that  we 
cannot  see  our  way  clbar  to  disturb  the  ver- 
dict for  want  of  evidence  to  support  it  in  this 
regard.  "Wblle  there  was  evidence  tending  to 


show  that  other  causes  contributed  to  the 
Injury  of  the  building  before  the  commence- 
ment of  the  construction  of  the  subway,  there 
was  ample  evidence,  if  believed  by  the  jury, 
warranting  the  conclusion  that  damage,  at 
least  to  the  extent  awarded  by  the  Jury,  was 
the  direct  result  of  blasting  In  the  construc- 
tion of  the  subway.  There  is  no  contention 
made  here  that  the  amount  so  awarded  by 
the  jury  was  excessive,  but  only  that  none 
of  the  injury  to  the  building  was  the  result 
of  acts  attributable  to  appellant 

Some  other  errors  are  suggested  by  coun- 
sel for  appellant  which  we  lure  not  overlook- 
ed. We  think,  however,  that  the  contentions, 
tliereon  are  clearly  without  merit  at  least 
in  so  far  as  the  prejudicial  effect  of  auch 
claimed  errors  is  concerned,  and  that  they 
do  not  call  for  further  discussion. 

The  Judgment  Is  affirmed. 

CROW,  a  J.,  and  FULLERTON,  MOBBIS. 
and  UOUNT,  JJ.,  concur. 

"^^^  (TO  WaBh.  599) 

SCANDINAVIAN  AMRRICAN  BANK  OF 
TACOMA  V.  PrOKT  SOUND  MACHIN- 
ERY DEPOT.    (No.  11,386.) 

(Supreme  Court  of  WaBbington.   May  16, 
1914.) 

Patvekt  (J  89*)— Becovebt— Fbaud— Sum- 

aiENCT  of  Evidence. 

EWdence,  jn  an  action  for  money  paid  to 
defendant  upon  its  representation  and  warranty 
as  to  the  balance  due  upon  machinery  which 
it  had  sold  upon  the  contract  of  conditiooal  sale 
assigned  to  ptaintiS,  held  to  show  either  a  falae 
representation  or  a  suppression  of  the  tratil 
equivalent  to  a  suggestion  of  falsehood  enti- 
tling plaintiff  to  recover. 

[Ed.  Note.— For  other  cases,  Payment, 
CenL  Dig.  |S  291-296;  Dec.  Dig.  |  89>] 

Chadwick,  J.,  dissenting. 

Department  1.  Appeal  from  Superior 
Court,  £Cii^  County;  H.  A.  P.  Myers,  Judg& 

Action  by  the  Scandinavian  American  Bank 
of  Tacoma  against  the  Puget  Sound  Machin- 
ery Depot  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

Ira  Bronson,  of  Seattle,  for  appellant.  J. 
A.  Soriey,  of  Tacoma,  and  C  I/.  Baxter,  of 
Seattle,  for  respondent. 

GO  SB,  J.  This  action  was  brought  to  re- 
cover a  Judgment  for  money  paid  to  the  de- 
fendant in  consequence  of  its  allied  fraudu- 
lent representations. 

On  the  15th  day  of  April,  1910,  the  appel- 
lant sold  to  Nelson-Johanson  Mill  Company, 
a  corporation,  hereafter  called  the  mill  com- 
pany, upon  a  conditional  sale  contract,  one 
pair  of  twin  engines  with  complete  equip- 
ment, for  an  agreed  consideration  of  $2,150, 
$537.5b  cash,  the  balance  payable  in  five 
monthly  installments  of  $322.50  each,  evi- 
denced by  interest-bearing  notes.  The  con- 
tract provided  that,  If  the  vendee  fallM  to 
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make  any  payment  when  It  became  due,  the  , 
payments  tberetofore  made  abould  be  deemed  I 
rental,  and  the  "contract  of  conditional  sale 
shall  be  forfeited  and  determined  at  the  elec- 
tion" of  the  vendor.  The  vendee  Installed  the 
Higlnes  in  Its  sawmill  near  Tacoma.  The 
respcmdent  had  mortgages  npon  all  the  prop- 
erty of  the  mill  company,  both  real  and  per- 
sonal, indnding  the  engines,  to  the  extent  of 
the  full  value  of  all  of  its  property.  On  the 
8th  day  of  September.  1910,  the  mill  company 
was  adjudged  a  bankrupt,  and  its  property 
passed  into  the  hands  of  a  trustee.  On  the 
28th  day  of  December.  1010,  the  last  two  in- 
crtallments,  i^gregatlng,  with  interest,  $681.55, 
were  due  and  unpaid.  On  that  day  the  ap* 
pellant  assigned  Its  conditional  sale  contract 
to  the  respondent  and  received  as  a  consider- 
ation $1,180.05.  When  the  assignment  was 
presented  to  the  appellant  uid  before  Its  de- 
livery, the  following  words  were  added  in 
p«icil:  "Which  is  guaranteed  the  balance 
due  from  the  above  mentioned  company.** 
At  the  time  of  the  assignment,  the  mill  com- 
pany owed  the  aivellant,  npon  a  note  and 
an  account  whidt  were  unsecured,  a  svm 
equal  to  the  difference  between  f681JS6  and 
11,186.95;  that  is,  $604^.  The  respondent 
sued  for  this  difference,  all^;tng  that  it  pur- 
chased the  engines  for  the  balance  due  upon 
the  conditional  sale  contract,  whl<di  the  ap- 
pellant falsely  and  fraudulently  represented 
to  be  91,185.96,  when  In  truth  and  in  fact  it 
amounted  to  only  $681.55.  The  court  found 
the  facts  in  favor  of  the  respondent,  and  en- 
tered a  Jn^ment  in  Its  favor  for  the  amount 
claimed.  The  court  expressly  found  that  the 
mill  company  had  no  property  or  assets  of 
any  kind  with  which  to  pay  any  part  of  the 
claims  of  the  general  creditors.  This  flndinff 
is  conceded  to  be  true  by  both  parties.  It 
also  found  that  the  respondent,  In  order  to 
retain  the  engines  in  the  mill,  agreed  to  pay 
the  appellant  the  balance  due  and  owing  np- 
on the  conditional  sale  cmitract;  that  the 
appellant  i^reed  to  assign  the  cmtract  to 
the  mpondent  for  such  balance;  that  the 
appellant  represented  and  warranted  to  the 
respondent  that  the  balance  due  and  owing 
npon  the  conditional  sale  contract  was 
$1,186.95,  when  in  truth  and  in  fact  the  bal- 
ance, including  principal  and  Interest,  was 
$681.65;  that  respondent,  relying  upon  the 
reiuresentations,  and  belieTiug  them  to  be 
true,  "and  not  othwwise,"  paid  the  appelbint 
the  sum  of  $1,185.95.  The  court  deduced  as 
a  conclusion  of  law  that  the  respondent  was 
entitled  to  recover  the  amount  paid  to  the  ap- 
pellant in  excess  of  the  amount  actually  due 
upon  the  conditional  sale  contract 

The  respondent  was  required  to  sustain 
its  allegations  of  fraud  by  clear  and  con- 
vincing evidence.  We  think  that  it  did  so. 
In  fact,  the  evid«ice,  as  we  read  It,  is  over- 
whelming In  support  of  the  flndiut^  of  the 
court.  Prior  to  the  uecution  and  d^very 
of  the  assignment,  a  representatlTe  of  the 
appellant  wrote  the  respondent  that  it  had  a 


,  conditional  sale  agreement  upon  the  en^es; 
I  that  it  expected  this  claim  to  be  paid  in  full ; 
that  it  was  entitled  to  take  the  machinery; 
and  that  it  desired  to  avail  itself  *\>f  that 
course  unless  we  can  obtain  the  mon^  in 
full,  settlement  of  our  claim.*'  and  tiiat  it 
was  unwilling  "to  take  tiie  chances  of  secur- 
ing a  purchaser  [meaning  at  a  trustee's  sale] 
who  will  pay  enou^  to  liquidate  all  the  pre- 
ferred claims."  In  other  correspondence  it 
referred  to  this  conditional  sale  contract  and 
to  Its  preferred  claim.  It  mentioned  no  other 
claim.  On  the  day  ttie  conditional  sale  con- 
tract was  ass^^ned  representatives  of  the  ap- 
pellant met  with  representatives  of  the  i«- 
tqpondent,  and  die  only  questt<ni  disciused 
was  the  conditional  sate  contract  and  the 
amount  due  upon  It.  When  the  assignment 
of  the  contract  was  presented  to  the  lepre- 
smtative  of  the  respondsit  who  closed  the 
deal  in  its  behalf,  lie  requested  the  ai^- 
lant's  representative  to  insert  a  goaranty  in 
the  assignment  that  the  $l,lSiiie  was  the 
amount  due  npon  the  contract  In  response 
to  this  request  he  wrote  the  penciled  quota- 
tion. As  we  have  said,  tiie  appellant  at  no 
time  suggested  its  umwcured  claims.  Tbe 
parties  were  negotiating  concerning  the  condi- 
tional sale  contract  as  a  preferred  claim. 

It  is  a^ed  that,  because  the  engines,  as 
installed  in  the  mill,  were  worth  more  than 
the  amount  received  as  a  con^deration  for 
the  assignment,  the  respondent  was  nfit  in- 
jured, and  thal^  In  view  of  the  &ct  that  the 
appellant  had  the  right  at  its  election  to  re- 
move the  madiinery,  there  can  be  no  recov- 
ery. These  suggestions  are  bedde  the  ques- 
tion. We  need  not  determine  whether  the 
appellant  could  have  exractsed  Its  option  to 
remove  the  machinery.  It  had  not  exercised 
it,  and  the  correesrandenoe  and  the  oral  testi- 
mony show  conclusively  that  it  did  not  dedre 
to  esffirdse  it  It  obtained  the  dliference  be- 
tween the  amouut  due  upon  Uie  contract  and 
the  amount  whi<di  it  received  dther  by  false 
rei»%8entations  or  a  suppression  of  the 
trutti,  which  was  equivalent  to  a  sn^estion 
of  falsehood.  In  eltiier  case  Its  liability  la 
complete. 
The  judgment  is  afflnned. 

CROW,  C.  J.,  and  MAIN,  J.,  concur. 

PARKER,  3.  I  am  of  the  opinion  that  re- 
spondent's interest  in  the  mill  was  su<A  as 
gave  it  the  right  to  have  the  engines  remain 
in  and  a  part  of  the  mill  by  paying  to  appel- 
lant the  balance  due  it  upon  the  conditional 
sale  contract,  whether  appellant  consented 
thereto  or  not,  since  appellant  had  not  at 
that  time,  as  I  view  the  dtuation,  effectively 
exercised  Its  right  to  redalm  the  machinery. 
Until  It  did  so,  the  ndU  company,  the  Ten^ 
under  the  conditional -sale  contract,  conid  re- 
tain the  machinery  and  consummate  the  condi- 
tional sale  by  paying  the  balance  due  thereon. 
Respondent,  I  think,  stood  in  the  shoes  of  the 
mill  company,  and  could  therefore  exercise 
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*iie  same  right  □□til  that  rtght  was  terminat- 
etl  by  the  actual  recIalDilng  of  the  property 
t>y  appellant  under  the  conditional  sale  con- 
tracL  The  fraud  consisted  in  appellant  in- 
ducing respondent  to  pay  more  than  the  bal- 
ance due  upon  the  conditional  sale  contract 
to  secure  the  right  It  bad  to  have  the  en- 
gines remain  in  the  mill,  upon  payment  of 
the  actual  balance  due  on  the  conditional 
sale  contract,  a  right  which  was  not  depend- 
ent upon  the  will  or  appellant.  When  respond- 
ent offered  to  pay  the  balance  so  due,  appel- 
lant was  bound  to  state  the  truth  as  to  the 
balance  due  thereon  and  accept  payment 
thereof.  Any  amount  paid  by  respondent  to 
appellant  In  excess  of  the  true  balance  due, 
even  through  honest  mistake,  would  be  recov- 
erable by  resp(Hident  I  concur  upon  this 
ground. 

CIIADWICK,  J.  (dissenting).  Aa  I  read 
the  record,  the  appellant  Is  entitled  to  a  Judg- 
ment of  dismissal  as  upon  an  executed  con- 
tract by  the  Scandinavian  American  Banlf 
of  Tacoma  to  pay  the  sum  of  $1,1S5.05,  or 
there  was  no  contract  for  the  reason  that 
the  minds  of  the  parties  never  met  I  have 
gone  through  the  record  In  this  case,  and  I 
find  nothing  that  In  my  judgment'  warrants 
the  conclusion  of  the  court  below  and  of  the 
majority  that  the  appellant  represented  and 
warranted  to  the  respondents  that  the  bal- 
ance due  and  owing  upon  the  conditional  sale 
contract  was  ?1,1S5.95,  or  that  any  proof  was 
suppressed  or  falsehood  suggested.  In  fact, 
all  of  the  concomitant  circumstances  make 
It  plalu  to  me  that  the  parties  must  hare  con- 
tracted with  reference  to  the  whole  amount 
due  from  the  machinery  company  to  the  ap- 
pellant. Without  discussing  the  testimony 
at  length.  It  is  enough  to  say  that  appellant 
had  a  conditional  sale  contract  for  the  ma- 
chinery; that  there  was  a  balance  due  of 
$681.05;  and  that  the  machinery  compauy 
was  owing  $504.40  upon  an  open-  account 
The  machinery  company  had  a  legal  right  to 
take  the  machinery  without  reference  to  the 
amount  of  the  balance  due.  The  machinery 
exceeded  in  value  the  sum  of  $1,185.95. 
There  is  direct  evidence  to  sustain  this  con- 
clusion, and  the  fact  that  re.spoudent  was 
willing  to  pay  that  amount  makes  It  incon- 
trovertible. It  is  highly  improbable  that  ap- 
pellant would  deliberately  release  a  hold  that 
it  had  upon  the  property,  and  which,  If  ex- 
ercised, would  have  more  than  paid  Its  whole 
debt  and  content  Itself  with  the  loss  of  half 
the  amount  which  was  its  due.  The  assign- 
ment of  the  conditional  sale  contract  with 
the  amounts  and  dates  of  the  payments  due 
was,  in  the  absence  of  anything  else,  suffi- 
cient to  put  respondent  upon  inquiry.  The 
lUftertion  of  the  words,  "which  is  guaranteed 
the  balance  due  from  the  above  mentioned 
company,"  after  the  typewritten  body  of  the 
contract  which  contained  the  recitals  "for 
and  In  consideration  of  tlie  sam  of  $1,185.9$. 


we  hereby  sell,  etc.,  all  our  right,  title  and 
interest  in  and  to  one  pair  17x22  Inch,  Class 
EE  Atlas  Engine,  etc.,  together  with  our 
right,  etc.,  in  a  certain  conditional  sale  con- 
tract" is  enough  to  bind  the  respondent.  The 
parties  used  the  figures  $1,185.05  without  qual- 
ification. The  words  guaranteeing  that  sum 
to  be  the  balance  due,  without  reference  to 
the  amount  due  from  the  conditional  sale 
contract,  indicates  to  my  mind  that  the  par- 
ties had  a  perfect  understanding  at  the  time 
that  the  respondent  was  willing  to  and  did 
pay  the  sum  of  $1,185.95  for  the  engine,  with 
the  expectation  and  intent  of  making  a  profit 
to  Itself  over  and  above  that  sum,  and  that 
It  would  not  have  paid  that  amount  If  It 
had  not  considered  it  to  be  a  profitable  ven- 
ture. Moreover,  If  the  parties  had  contem- 
plated a  transfer  of  the  conditional  sale  con- 
tract for  the  amount  due  thereon,  a  simple 
aBsignnient  of  It  would  have  been  enough, 
without  making  a  formal  bill  of  sale  of  the 
engine.  Upon  its  findings  of  fact  the  court 
below,  as  well  as  the  majority,  have  convict- 
ed the  representatives  of  the  appellant,  whose 
only  offense  has  been  to  give  up  nearly  $1,200 
worth  of  property  for  about  $600,  of  being 
knaves.  If  they  did  what,  the  majority  say 
they  did,  they  were  not  knaves.  They  lack 
the  understanding  and  cunning  of  knaves  and 
should  be  classed  as  fools. 

Respondent  has  not  only  failed  to  make 
out  a  case  of  fraud  by  the  clear  and  convinc- 
ing evidence  required  by  the  law,  but  It  has 
failed,  in  my  judgment,  to  make  a  case  at  all. 

I  am  Inclined  to  Iwlleve,  and  it  is  the  more 
reasonable  theory,  that  both  parties  acted  in 
good  faith.  The  bank  may  have  thought  it 
was  purchasing  tb^  engine  for  the  amount 
due  upon  it.  It  Is  certain  to  my  mind  that 
appellant  never  intended  to  sell  upon  those 
terms.  A  proper  holding  would  be  that  the 
minds  of  the  parties  never  met,  and  that 
the  transaction  lacks  this  essential  element 
of  a  contract 

(79  Wash.  605) 

TOUPIN  v.  KENT  LUMBEE  CO.    (No.  U,- 
1)09.) 

(Supreme  Court  of  Washington.  Haj  16, 1914.) 

1.  Appeal  and  Esbob  (|  1099*)— Subsbquent 
Appeal— FoBMEB  Decision  as  Law  or 
Case. 

The  holding  on  a  former  appeal  that  plain- 
tlETs  evidence  in  bis  action  for  personal  injury 
made  a  ca^e  for  the  jury  was  the  law  of  the 
case  oD  a  subtipauent  appeal,  where  there  was 
DO  material  difterence  m  the  evidence  on  the 
two  trials. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  t>ig.  H  4370-4379;  Dec  Dig.  | 
1099.*] 

2.  Damages  fj  132*)— Excessive  Dauaoes— 
Injury  to  Lug. 

A  verdict  of  $2,500  for  a  severe  fracture  of 
the  thigh  bone  of  plaintiETs  left  leg,  confining 
him  In  a  hospital  for  6  months  and  shortening 
that  leg  at  least  1^  inches,  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Datnaxea, 
Cent.  Dig.  H  372-385,  396;  Dec  Dig.  |  132.*] 
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Department  1.  Appeal  from  Superior 
Court,  King  County;  Kennetb  Mackintosh, 

Judge. 

Action  by  Joseph  Toupin  against  the  Kent 
J^umber  Comimnj'.  Judgment  for  plaintlif, 
and  defendant  appeals.  Afilrmed. 

See,  also.  66  Wash.  504. 120  Pac  100. 

MIlo  A.  Root,  of  Seattle,  for  appellant 
Wlllett  &  Oleson,  of  Seattle,  for  respondent 

CROW,  C.  J.  This  action,  which  was  com- 
menced by  Joseph  Toupin  against  Kent  Lnm- 
t>er  Company,  a  corporation,  to  recover  dam- 
ages for  personal  injuries,  Is  now  before  us 
on  second  appeal.  On  the  first  trial  a  chal- 
lenge was  sustained  to  the  sufficiency  of 
plaintiff's  evidence,  and  the  cause  was  dis- 
missed. Upon  plaintiff's  appeal  the  judgment 
of  the  superior  court  was  reversed ;  this 
court  holding  that  the  evidence  made  a  case 
for  the  consideration  of  the  jury.  After  re- 
mittitur a  new  trial  was  had,  which  resulted 
In  a  verdict  and  judgment  in  plalntifrs  favor, 
from  which  the  defendant  prosecutes  the 
present  appeal.  A  complete  statement  of  the 
case  may  be  found  In  our  former  opinion.  66 
Wash.  694,  120  Pac.  100.  As  the  plaintiff 
was  appellant  on  the  former  appeal,  and  the 
defendant  Is  now  the  appellant,  we  will 
avoid  confusion  by  referring  to  them  as  plain- 
tiff and  defendant 

The  defendant  now  insists  that  the  trial 
court  should  have  sustained  its  motion  for  a 
directed  verdict  at  the  close  of  all  the  evi- 
dence for  the  reason  that  no  negligence  upon 
its  part  was  shown;  that  the  plaintiff  assumed 
the  risk;  that  the  accident  was  caused  by 
plaintiff's  negligence,  and  by  the  negligence 
of  his  fellow  servant  Calling  attention  to 
the  fact  that  the  former  appeal  was  beard 
on  plaintiff's  evidence  only,  and  that  we  now 
have  before  us  the  evidence  of  both  parties, 
defendant  Insists  that  the  present  record  does 
not  disclose  as  strong  a  case  on  plaintiff's 
behalf  as  was  presented  on  the  former  ap- 
peal. We  have  carefully  read  the  entire  rec- 
ord, including  all  the  evidence,  which  Is  vo- 
luminous, and  are  convinced  that  no  material 
variance  appears  between  the  facts  disclosed 
by  plaintiffs  evidence  on  the  former  appeal 
and  those  shown  upon  this  appeal.  'In  mak- 
ing this  statement  we  are  not  unmindful  of 
the  fact  that,  as  to  the  distance  between  the 
donkey  engine  and  the  place  where  plaintiff 
was  employed  as  a  rigging  sUnger,  there  is 
some  variance  In  the  evidence  of  plaintiff's 
witnesses.  On  the  former  appeal  their  testi- 
mony was  that  the  distance  mentioned  was 
about  1,000  feet,  while  on  the  last  trial  their 
testimony  was  that  the  distance  was  between 
700  and  800  feet.  This  discrepency  was  ex- 
plained by  statements  of  plaintiff's  witnesses 
to  the  effect  that  prior  to  the  first  trial  no 
exact  measurements  bad  been  made,  but  that 
such  measurements  were  made  prior  to  the 
second  triaL  The  discrepency  mentioned  we 


do  not  regard  as  material.  The  vital  point 
involved  on  both  trials  was  whether  the  sig- 
nalman  was  located  so  far  from  the  plaintiff 
that  he  could  not  hoar  plaintiff's  signals  giv- 
en while  the  donkey  engine  was  working. 
The  evidence  on  both  trials  was  that  the 
signalnian  should  not  have  been  located  more 
than  150  or  200  feet  from  the  plalntifl,  hot 
that  he  was  much  further  away. 

[l]  If  the  case  should  have  been  snbrnltted 
to  the  Jury  on  the  first  trial,  It  was  properly 
submitted  upon  the  second  triaL  The  law 
of  the  case  was  determined  upon  the  first 
appeal,  and  necessarily  controlled  the  action 
of  the  trial  court  upon  the  second  hearing.  An 
examination  of  defendant's  briefs  upon  the 
first  appeal  discloses  the  fact  that  it  made 
the  same  contentions  which  It  now  makes. 
Having  heretofore  held  that  the  case  waa 
for  the  jury,  and  the  additional  evidence  now 
before  us  falling  to  disclose  anything  ftirtber 
than  a  conflict,  we  are  controlled  by  the  law 
of  the  case  as  announced  in  onr  former  opln> 
ion,  and  necessarily  conclude  that  the  ver^ct 
cannot  be  disturbed. 

[2]  Defendant  further  contends  that  the 
verdict  and  judgment  are  excessive.  The 
jury  awarded  $2,500  damages.  The  evldet.ce 
shows,  -and  It  is  conceded,  that  plaintiff  sus- 
tained a  serere  fracture  of  the  thigh  bone 
of  his  left  1^;  that  he  was  confined  in  a 
hospital  for  6  monOis;  and  that  the  injured 
leg  has  been  shortened  at  least  1^  Inches 
Further  evidence  as  to  the  extent  of  bis  In- 
juries is  conflicting.  On  the  record  before 
us  we  are  unable  to  conclude  that  the  verdict 
Is  excessive. 

The  judgment  Is  affirmed. 

MAIM,  ELLIS,  and  OOSE,  JJ.,  concur. 


OEAZAKI  T.  SUSSMAN.  (No.  li((42.) 

(Supreme  Court  of  Washington.   May  16^ 
1014.) 

1.  JUDOUENT  (S  207*)— OPBNINO  OB  TaCATIHO 

— AuTHOHiTT  OF  ConnT. 

Since,  under  [he  Constitution,  the  superior 
courts  have  no  termB,  but  are  always  open,  their 
judgments  are  not  subject  to  chaDge  during  the 
ter'iii  as  at  comnioQ  law,  and  a  judxmeut  enter- 
ed after  the  time  for  filing  a  motion  for  new 
ti-ial  has  all  the  conclusiveness  of  a  common- 
law  judgment  after  the  term,  and  can  only  be 
changed  or  modified  as  provided  by  statute. 

[Bd.  Note.— For  other  case*,  see  Judgment 
Cent  Dig.  SI  581,  684r^86;  Dec.  Dig.  |  297.*] 

2.  JUDGMBNT    (I  340*)— OPEinNO  OB  VaOAT- 

iNo— Change  of  Visws  bt  Judos. 

That  the  judge  changed  his  views  as  to  the 
effect  of  the  evidence  on  which  the  jury  found- 
ed their  verdict  was  not  a  sufficient  cause  for 
setting  aside  a  judgment  upon  such  verdict;  ai 
judgments  would  have  no  stability  if  that  be 
recognized  as  a  aulficient  cause  for  setting  them 
aside. 

[Ed.  Note.— For  other  cases,  see  Jadgmeo^ 
Cent.  Dig.  S  666;  Dec.  Dig.  |  340.*] 
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S.  Jddgment  (I  109*)— On  Thal  or  Issues 

—Rendition,  Form  and  Requisites— Not- 

WITUSTANUINO  VbBDICT. 

If  a  motion  for  judEment  notwiCbstandiDg 
the  verdict  was  filed  after  Judgment,  it  waa  tuo 
late,  and,  if  it  was  filed  before.  It  was  over- 
ruled by  the  entry  of  a  final  judsment  against 
tbe  mover. 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Cent.  Dig.  H  867-375 ;  Dec  Dig.  f  199.«] 

4.  Nbw  Triai.  (1 116*>— Fboceedinos  to  Pbo- 
cuBB— Effect  or  Final  Judqubnt  Against 
Applicant. 

A  motion  for  new  trial  could  not  survive  a 
final  judgment  against  the  mover,  whatever 
might  be  tbe  grounds  for  relief  against  the 
same;  tha  motion  being  overruled  by  the  judg- 
ment 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  238,  238H.  240~211:  Dee.  Dig.  f 
116.*1 

.  Department  2.  Appeal  from  Superior 
Coart,  Pierce  County;  Ernest  H.  Card, 
Judge;. 

Action  by  I.  Okazakl  against  Frank  Snss- 
man.  From  a  Judgmeait  for  defendant  set- 
ting aside  a  judgment  for  plaintiff  entered 
opon  a  verdict  in  his  favor,  plaintiff  appeals. 
Bieversed  and  remanded,  with  tnstractlons  to 
nlnstate  tlie  original  Judgment 

H.  B.  Lea,  of  Tacoma.  for  appellant  Wll- 
nanuon,  Williamson  &  Freanan,  of  Tacoma, 
for  respondent 

FULLBBTON,  J.  The  appellant,  plaintiff 
below,  brought  this  action  against  the  re- 
spondent for  malicious  .prosecution.  Issue 
was  joined  on  the  complaint  and  a  trial  en- 
tered upon  before  a  jury  on  February  19, 
1913.  On  February  21,  1913,  the  jury  re- 
turned a  verdict  in  favor  of  the  appellant  for 
93,000.  On  February  24, 1913,  a  formal  judg- 
ment signed  by  the  judge  of  tbe  court  was 
entered  in  fitTor  of  tbe  appellant  on  the  Ter- 
dlct  for  the  sum  returned  therdn.  On  the 
same  day  (February  24,  1913),  but  whether 
before  or  after  the  ehtry  of  the  judgment  the 
record  does  not  disclose,  the  respond^it  filed 
a  motion  for  judgment  notwithstanding  the 
Terdlct  On  April  18,  1913,  the  motion  was 
brought  on  for  hearing,  at  the  concludon  of 
which  the  court  set  the  former  judgment 
aside,  and  entered  a  judgment  In  favor  of  the 
respondent  to  the  effect  that  the  appellant 
take  nothing  by  his  action,  reciting  In  tbe 
judgment  that  there  was  no  sufficient  evl- 
dence  in  the  record  to  sustain  the  verdict  of 
the  jury.  This  appeal  is  prosecuted  from  the 
last-mentioned  judgment 

[1  ]  We  think  the  court  erred  in  setting  the 
judgment  sfdde.  It  will  be  remembered  that 
nnder  the  Constitution  of  this  state,  superior 
courts  have  no  terms,  but  are  open  for  the 
transaction  of  business  on  every  day,  except 
nonjudicial  days.  Judgments  therefore  have 
DO  probationary  period  during  which  they 
are  subject  to  change  and  modification  by  the 
court  such  as  a  judgment  had  during  the 
tenn  at  common  law.  Under  our  practice, 
Jndsm«its   entered   after  the  time  within 


wbidi  a  motion  for  a  new  trial  may  Iw  filed 
have  all  Uie  conclusiveness  of  a  common-law 
judgment  after  term,  and  can  <nily  be  chang- 
ed or  modified  in  the  manner,  and  for  some 
one  or  more  of  the  causes,  provided  hy  stat- 
ute for  vacating  and  modifying  judgments. 
State  «z  reL  McConibe  v.  Stelner,  68  Wash. 
578,  109  Pac  67. 

[2]  Here  there  wu  no  showing  of  cause 
whatevu.  AU  that  appears  is  that  the  judge 
who  presided  at  the  trial  changed  his  views 
as  to  the  effect  of  the  evidence  on  wUdi  the 
juiy  founded  their  verdict  But  if  this  were 
to  be  recognised  as  a  lufflctent  cause  for  set- 
ting aside  a  judgment  Judgments  would  have 
no  stability.  Instead  of  being  the  final  deter- 
mination of  the  ri^ta  of  the  parUes  to  the 
action,  as  the  Code  prescribes  they  shall  be, 
tbey  would  he  but  subjecto  of  the  whim  and 
caprice  at  the  court  determinative  of  noth- 
ing. 

[3]  We  have  said  that  thft  record  tftUs  to 
make  It  clear  whether  the  motion  for  judg- 
ment notwithstanding  the  verdict  waa  filed 
before  or  after  the  formal  judgment  was  en- 
tered. It  however,  makes  no  difference  in  the 
result  wUch  event  happened  first  If  tha  mo- 
tion was  filed  after  the  judgment  was  enters 
ed,  it  came  too  late;  If  befora,  It  was  deter- 
mined against  tbe  movw  by  the  oitry  of  tbe 
final  Judgment 

[4]  It  was  also  said  by  counsd  for  the  le- 
qrandent  In  tbe  oral  aigumoit  at  bar  that  a 
motion  for  a  new  trial  bad  been  filed  wUdi 
remained  undetermined,  and  we  were  asked, 
in  case  we  reversed  Oie  Judgment  finally 
entered,  to  remand  ti»  cause,  with  instmc- 
tl^ns  to  tbe  lower  court  to  pass  upon  the 
motion.  The  record  in  this  court  however. 
Bbom  no  such  motion,  but  If  It  be  tme  that 
mnA  a  motion  were  filed.  It  likewise  could  not 
survive  tbe  entry  of  the  final  Judgment  bow- 
ever  potent  tbe  fact  might  be  for  teHeS 
against  tbe  judgment  under  tbe  statute  pro- 
viding for  relief  against  Judgments  altered 
by  mistake^  Inadvertence^  surprU«,  or  ex- 
cusable neglect  But  u  we  have  Indicated, 
tbe  record  affords  no  basis  for  relief  <m  this 
latter  ground. 

The  judgment  appealed  from  is  reversed, 
and  the  cause  remanded,  with  Instructions  to 
reinstate  the  original  judgment 

PARKEB,  morris,  and  MOUNT,  JJ., 
concur. 

09  wash.  <S) 

NOBTON  et  ux.  v.  PACIFIC  POWBB  &  ' 
LIGHT  CO.    <Na  11,646.) 

(Supreme  Court  of  Washington.  May  16, 
1914.) 

L  Gab  (J  MH**)— iNJUEiEs  Incidbwt  to  Con- 

STBDCTIDN  AWD  OpEBATION  Ot  WOBKh— NEO- 
UOKNCK— BUBDEN  OF  PBOOF. 

One  suing  for  injaries  by  stombllng  over 
a  gas  pipe  projecting  through  a  sidewalk  and 
connected  with  a  pipe  leading  oat  to  tlie  gas 
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main  baa  tbe  bnrclen  of  proving  tbat  the  pipe 
belonged  to  the  gas  company :  but,  since  the 
question  of  tbe  companr's  ownership  is  pecul- 
iarly witbla  ibi  own  knowledge,  tbe  burden 
rests  Bomewfaat  more  lightl;  than  if  proof  of 
ownership  was  equally  available  to  t>oth  par- 
ties. 

fEd.  Note— For  other  cases.  Bee  Gas,  Cent. 
Dig.  S  12;  Dec  Dig.  §  U^^  •] 

2.  Gas  (|  14Vj*)— Injubies  Incident  to  Con- 

8TBVCTI0N  AND  OPERATION  OT  WOBKft— NlO- 

UGKRCS— E  VIDENCE. 

In  an  action  for  injuries  to  a  pedestrian 
stumbling  over  a  gas  pipe  projecting  through 
a  sidewalk,  evidence  ltel4  to  support  a  finding 
that  the  pipe  belonged  to  the  ns  company  so 
tliat  it  was  liable  for  the  Injunes. 

{Ed.  Note.— For  other  cases,  see  Gas,  Cent. 
Dig.  8  12;  Dec.  Dig.  S 

3.  APPBAI.  and  EbBOB  {{  970*)— DiSCBETION 

OF  Tbial  Codbt— RmuNOS  ON  Evidence. 
The  action  of  the  court  in  granting,  after 
motion  for  nonsuit  but  before  decision  thereon, 
the  request  of  plaintiff  to  offer  further  evidence 
on  an  issue  to  which  tbe  motion  was  directed 
and  in  permitting  the  evidence  to  take  a  wider 
range  than  indicated  by  tbe  request,  rested 
within  the  discretion  of  tbe  court,  and  its  rul- 
ing would  not  be  disturbed  unless  the  discre- 
tion was  abased. 

[Ed,  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3849-3851;  Dec  Dig.  | 
970.*] 

4.  Appeal  and  Ebbob  (8  544*)— <iuEaTioN8 
Reviewable— MiscoNDDCT  of  Jdet— Affi- 
davits—Bill  or  Exceptions. 

The  affidavits  in  support  of  or  MaioBt  a 
motion  for  new  trial  for  tbe  misconduct  of  the 
jury  cannot  be  considered  unless  brought  to  the 
Supreme  Court  by  bill  <tf  exceptions  or  state- 
ment of  facts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  2412-2415,  2417-2420. 
2422-2426,  2428,  2478,  2479 ;  Dec  Dig.  |  544.*] 

5.  Tbial  (S  260*)— iNBiBuoTioir- Retdbax.  or 

RB<IUE8TED  iNSTBITCTIOnS. 

It  is  not  error  to  refuse  reqnested  inatruo- 
tions  sufficiently  covered  by  the  instructions 

given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  651-669 ;  Dec  Dig.  |  260.»1 

Department  2.  Appeal  from  Superior  Court, 
Walla  Walla  County;  Edward  C.  MlllB, 
Jadge. 

Action  by  Roy  Norton  and  wife  against  tbe 
Fadflc  Power  ft  Ltgbt  Company.  From  a 
Judgment  for  plaintifCa,  defendant  appeals. 
Affirmed. 

Rader  ft  Barker,  of  Walla  Walla,  for  ap- 
pellant Pedigo  ft  Smith,  of  Walla  Walla, 
for  respondents. 

PARKER,  J.  This  Is  an  action  to  recover 
damages  for  personal  injuries  wblch  are 
claimed  to  have  resulted  to  the  plaintiff  Anna 
Selkirk  Norton  from  the  negligence  of  tbe 
defendant  In  maintaining  a  gas  pipe  project- 
ing through  tbe  sidewalk  In  a  public  street 
in  Walla  Walla.  Verdict  and  judgment  were 
rendered  In  favor  of  tbe  plaintiff,  from  which 
the  defendant  has  appalled. 

Appellant  naaintalns  a  gas  main  in  the 
street  In  front  of  the  reHiiondents'  home  in 


REPORTER  (Waah. 

Walla  Walla.  At  the  time  In  question,  there 
was  a  gas  pipe  projecting  through  the  side- 
walk,  near  Its  outer  edge,  in  front  of  re- 
spondents' borne,  at  a  height  of  about  eight 
inches.  Tbtg  pipe  was  about  three-quarters 
of  an  Inch  in  diameter,  and  had  a  cap  screw- 
ed on  the  top.  Under  tbe  sidewalk.  It  was 
connected  with  a  pipe  which  led  out  towards 
appellant's  gas  main  in  tbe  street  Tbe  main 
In  tbe  street  la  admitted  to  belong  to  appel- 
lant, but  the  ownership  of  the  pipe  wblch 
projected  ttirough  the  sidewalk  la,  we  wlU 
assume,  one  of  tbe  controverted  questions 
of  fact  raised  by  tbe  pleadings,  so  tbat  the 
burden  was  on  respondents  to  show  that  this 
pipe  belonged  to  appellant  During  the  en- 
nlng  of  May  27,  1912,  Mrs.  Norton,  upon  re- 
taming  home  after  spending  the  evening 
with  friends,  alighted  from  an  automobile  In 
front  of  her  home,  and  proceeded  to  walk 
across  the  parking  and  sidewalk  to  her  front 
door,  when  ber  foot  struck  against  the  gas 
pipe,  causing  ber  to  fall,  resulting  in  serious 
personal  Injuries  to  her  tor  which  she  seeks 
recovery  In  this  action. 

[1,2]  It  is  first  contended  by  counsel  for 
appellant  that  the  evidence  does  not  sustain 
the  verdict  and  judgment  in  that  there  was 
a  failure  of  proof  of  the  ownership  of  the 
projecting  gas  pipe  being  in  atH>ellant  It 
must  be  conceded  that  tbe  evidence  was  not 
very  definite  and  certain  upon  this  question, 
but  there  was  testimony  produced  showing 
that  the  projecting  pipe  was,  in  fact  a  gas 
pipe;  tbat  tbe  mother  of  Mrs.  Norton  tele- 
phoned to  appellant's  office  soon  after 
the  accident;  tbat  some  men  came  soon 
thereafter,  apparently  In  response  to  this 
telephone  message,  and  removed  the  project- 
ing pipe,  claiming  that  tliey  were  doing  so 
for  appellant;  and  that  the  pipe  was  so  sit- 
uated and  connected  nnderneath  the  side- 
walk as  to  have  the  appearance  of  being  con- 
nected wltb  appellant's  gas  main,  though 
there  was  no  evidence  that  it  was  actually 
80  connected.  Appellant  offered  no  evidence 
whatever  upon  the  trial  touching  the  ques- 
tion of  the  ownership  of  the  projecting  pipe. 
In  view  of  these  facts,  we  are  the  opinion 
that  there  was  sufficient  evidence  to  warrant 
tbe  Jury  in  concluding  that  the  projecting 
pipe  belonged  to  appellant  The  fact  of 
whether  or  not  appellant  was  tbe  owner  of 
the  projecting  pipe  was  peculiarly  within  its 
own  knowledge,  and.  If  It  were  not  the  owner 
thereof,  such  fact  could  be  easily  proven  by 
it  We  do  not  mean  by  this  tbat  the  burden  of 
proof  rested  upon  appellant  as  to  this  ques- 
tion, but  we  are  constrained  to  view  tbe  cir- 
cumstances as  making  that  burden  rest  some- 
what more  lightly  upon  respondents  than  as 
if  proof  of  tbe  ownership  of  the  pipe  In  ap- 
pellant was  equally  available  to  both  parties. 
16  Cyc.  937. 

[3]  At  tbe  close  of  respondents'  eTldence, 
and  after  fu>pellant  had  made  a  moUon  for 
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DouBult  npon  the  ground,  among  oUiera,  that 
there  had  been  a  fiiilure  of  proof  of  owner- 
ship of  the  projecting  pipe  In  appellant,  and 
before  the  court  rnled  t^areoDt  counsel  for 
respondents  asked  leave  to  offer  farther  evi- 
dence, which  was  granted  over  objection  of 
connsel  for  appellant  When  the  evidence 
was  produced.  It  took  a  aomewhat  wider 
range  than  the  purpose  in^cated  In  the  re- 
qnest  made  by  counsel  for  respondents.  It  Is 
Insisted  that  the  court  erred  both  In  grant- 
ing the  request,  and,  further,"  In  permitting 
the  evidence  to  take  a  wider  range  than  was 
Indicated  by  the  request  This  ruling  of  the 
court  involved  a  matter  of  discretion;  and, 
In  view  of  the  fact  that  counsel  for  appel- 
lant had  ample  opportunity  to  rebut  what- 
ever additional  evidence  was  thus  brought 
before  -the  jury,  since  they  bad  not  even  com* 
menced  to  produce  their  answering  evidence 
In  behalf  of  appellant,  we  are  quite  clear 
that  the  trial  court  did  not  abuse  Its  discre- 
tion in  ruling  aa  It  did.  Belllngham 
Unck,  63  Wash.  208,  212,  101  Pac.  843. 

[4]  One  ground  of  the  motion  for  new  trial' 
was  misconduct  of  the  jury.  The  motion 
was  denied,  and,  so  far  as  It  rested  upon 
this  ground,  was  evidently  supported  by  affi- 
davits, and  Involved  questions  of  fact  as  to 
the  actions  of  the  jurors  claimed  to  be  mis- 
conduct None  of  these  affidavits  are  brought 
t>efore  us  by  bill  of  exceptions  or  statement 
of  ftcts;  therefore  we  have  no  legal  means 
of  knowing  the  facts  considered  by  the  court 
upon  its  denial  of  the  motion.  State  v.  Lee 
Wing  Wah,  53  Wash.  294,  101  Pac.  873; 
Haines  &  Spencer  v.  Kelley,  57  Wash.  219, 
106  Pac.  776;  Spoar  v.  Spokane  Tum-Ver- 
eln,  64  Wash.  208, 116  Pae.  627 ;  Internation- 
al Development  Co.  v.  Sanger,  75  Wash.  546, 
135  Paa  28.  These  and  several  earlier  de- 
cisions show  the  repeated  holdings  of  this 
court  to  the  effect  that  affidavits  used  In 
support  of  or  against  motions  involving  ques- 
tions of  fact  cannot  be  considered  unless 
brought  here  by  bill  of  exceptions  or  state- 
ment of  facts.  Since  this  question,  however, 
has  not  been  raised  by  counsel  for  respond- 
ents, we  may  say  that  we  have  read  the  af- 
fldavltB  appearing  in  the  clerk's  transcript  as 
being  filed  In  the  trial  court,  and  that  we 
do  not  regard  the  facts  as  shown  thereby 
such  as  to  warrant  reversal  of  the  trial  court 
upon  this  question,  even  though  we  should 
treat  such  affidavits  as  all  of  the  facts  pre- 
sented to  the  trial  court  upon  this  question. 

[6]  Some  contention  is  made  against  the 
action  of  the  trial  court  In  refusing  to  give 
certain  instructions  requested  by  counsel  for 
apiKlIant  We  think  the  contention  wholly 
without  merit  The  instructions  requested 
were,  In  substance,  embodied  in  the  court's 
Instructions  which  were  given,  at  least  In  so 
far  as  appellant  was  entitled  to  have  such 
requested  Instructions  given. 

We  cannot  say,  as  a  matter  of  law,  that 
the  verdict  was  excessive,  aa  is  contended 


by  ooonsel  for  appellant  We  deem  it  of 
DO  profit  to  review  the  evidence  la  detail 

here  touching  this  question. 
The  judgment  la  afllrmed. 

CROW,  G.  J.,  and  FULLERTON,  UOB- 
RIS,  and  MOUNT,  33.,  concur. 

■  (79  Wash.  «») 

OTTNSTONB  v.  CHICAGO,  M.  A  P.  a  BT. 

CO.  (No.  11,796.) 
(Supreme  Court  of  Washington.   May  16, 1914.) 

Taovia  akd  Convkbbiov  <|  48*)~Msa8VBB 
or  DAUAoia— Valui  as  Thib  aud  PXiAigb 

OV  COKVBBSION. 

Where  plaiatilf  conveyed  a  railroad  right 
of  way  reaerviug  the  timber  thereon,  and  after- 
wards cut  the  limber  and  piled  the  logs  near 
the  right  of  way,  and  the  railroad  In  clearing 
it  inadvertenUy  and  wrongfully,  but  not  will- 
fully or  with  any  intent  to  misappropriate,  con- 
verted the  logs  there  worth  $1.60  a  thonsand 
and  Bold  them  at  a  mill  for  $5  a  thousand,  tha 
measure  of  damages  was  the  value  of  the  logs 
at  the  time  and  place  of  eonverdon,  and  not 
at  the  place  where  they  were  sold. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  6ec.  Dig.  S  48.*] 

Departmrat  2.  Appeal  from  Superior 
Court,  Thurston  County;  0.  B.  Clayirndt 
Judge. 

Action  by  John  Gunstone  against  the  Chi- 
cago, Milwaukee  &  Puget  Sound  Railway 
Company.    Judgment  for  plaintiff,  and  de- 
f<»idant  aMwals.    Reversed  and  remanded,  . 
with  instmctiona. 

Gea  W.  Korte,  of  Seattle,  and  |*rank  O. 
Owlngs,  of  Olympla.  for  appellant  Thos.  H. 
Vance,  of  Olympla  (Harry  L.  Parr,  of  Olym- 
pla,  of  counsel),  for  respondent 

MOUNT,  J.  The  sole  question  In  this  case 
is  the  measure  of  damages  for  the  unlawful 
taking  and  conversion  of  a  lot  of  logs 
belonging  to  the  respondent  It  appears  that 
on  June  30,  1009,  the  appellant  railway  com- 
pany purchased  from  the  respondent  a  strip 
of  land  to  be  used  as  a  right  of  way  for  the 
construction  of  Its  railway.  The  deed  convey- 
ing the  land  contained  a  reservation  to  the 
effect  that  "the  timber  on  said  strip  of  land 
is  reserved  by  said  John  Gunstoue."  Shortly 
thereafter  the  right  of  way  was  cleared  and 
the  timber  cut  into  logs  and  piled  upon  or 
along  near  to  the  right  of  way  of  the  appel- 
lant company.  More  than  a  year  after  the 
timber  had  been  cut  the  appellant  company 
desired  to  clear  up  Its  right  of  way  in  that 
vicinity.  It  loaded  this  particular  timber 
with  other  timber  of  Its  own  along  its  right 
of  way.  upon  trains,  and  shipped  It  to  a  bxw- 
mUl  owned  by  one  Luudeen,  and  disposed  of 
the  timber  at  a  price  of  $6  per  thousand, 
board  measure.  The  object  of  the  railway  - 
company  in  removing  the  timber  was  to  re- 
move a  menace  to  the  safe  operation  of  its 
railroad.  It  does  not  appear  that  there  was 
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any  purpose  of  tbe  railway  company  or  of  Its 
employes  who  were  actually  engaged  In  re- 
moving the  logs  to  commit  a  willful  trespass, 
or  to  misappropriate  the  property.  The  com- 
plaint alleges  that  the  property  was  wrong- 
fully and  unlawfully  taken  and  carried  away. 
It  Is  not  alleged  In  the  complaint,  nor  shown 
by  the  evidence,  that  the  taking  was  willful 
or  Intended  to  deprive  the  respondent  of  his 
property.  The  case  was  tried  to  the  court 
without  a  Jury.  The  court  found  that  the  ap- 
pellant sold  and  delivered  the  logs  to  Lun- 
deen  for  $5  per  thousand,  delivered  at  Lun- 
deen's  mill,  and  that  the  officials  of  the  ap- 
pellant company  engaged  In  cleaning  up  the 
right  of  way  had  no  personal  knowledge  of 
the  ownership  of  the  timber  so  taken  and 
sold;  that  the  appellant  did  not  commit  any 
unnecessary  trespass  upon  the  respondent's 
land ;  and  allowed  the  respondent  to  recover 
the  value  of  the  logs,  delivered  at  Lundeen's 
mill.  It  was  shown  that  the  logs  lying  upon 
the  ground  were  worth  $1.50  per  thousand, 
board  measure:  that  It  was  worth  $3.50  per 
thousand  to  load  and  haul  the  logs  to  mill. 
At  the  time  the  action  was  brought,  the  ap- 
pellant conceded  that  the  property  bad  been 
wrongfully  taken,  and  tendered  the  value  of 
the  logs  at  the  time  and  place  of  taking.  So 
that  the  question  In  the  case  Is,  as  above  stat- 
ed: Was  the  respondent  entitled  to  recover 
the  Taloe  of  the  logs  at  the  time  and  place 
,  they  were  converted  by  the  appellant,  or  the 
added  value  thereof  at  the  place  where  the 
logs  were  sold  by  the  appellant  to  Lundeen? 

In  the  case  of  Chappell  v.  Puget  Sound  Re- 
duction Co.,  27  Wash.  63,  67  Pac.  391,  91  Am. 
St  Rep.  820,  an  action  was  brought  tor  the 
value  of  1,000  cords  of  wood  alleged  to  have 
been .  wrongfully  taken  from  the  plaintiff's 
land  by  one  Diffley.  The  wood  was  shipped 
to  Bverett  and  sold  to  the  defendant  The 
plaintiff  claimed  the  value  of  the  wood  at 
Everett  which  was  $2.32^6  per  cord,  while 
the  defendant  maintained  that  the  plaintiff 
was  ^titled  to,  the  value  of  the  timber  stand- 
ing on  the  premises,  which  was  10  cents  per 
cord.  We  held  in  tliat  case  that  where  there 
was  no  wUlful  or  malicious  trespass,  the 
plaintiff's  recorery  .was  limited  to  the  value 
of  the  property  taken  at  the  time  and  place 
of  Gonverelon.  In  that  case  we  said:  "The 
Kreat  weight  of  authorlt?  In  thef  United 
States  In  regard  to  the  measure  of  damages 
Xa  cases  of  this  character  la,  as  expressed  tn 
Woodoiware  Co.  t.  United  States,  106  U.  S. 
432. 1  Sap.  Ct  898  (27  L.  Ed.  230],  where  it  Is 
held  that  where  the  def^dant  was  an  unin- 
tentional or  mistaken  trespasser,  or  his  Inno- 
cent vendee,  the  measure  of  damages  is  the 
value  at  the  time,  of  conversion,  less  what  the 
labor  and  expenses  of  his  vendor  have  added 
to  its  value.  In  Ayres  v.  Hubbard,  57  Mich. 
822,  23  N.  W.  829,  58  Am.  Rep.  361,  the  court 
in  a  case  similar  to  the  one  at  bar,  says: 
'The  general  mie  of  damages  Is  the  value  of 
the  propert^r  lost  under  such  drcnmstances 


at  the  time  and  place  of  conversion,*  and 
'complete  indemnity  for  the  actual  loss  sus- 
tained in  this  case  by  the  plaintiff  is  what  be 
was  entitled  to  recover.' "  Further  along  In 
the  same  case  we  said:  "In  the  case  of  Beede 
V.  Lamprey,  64  N.  H.  510,  15  Aa  133,  10  Am. 
St  Rep.  426,  the  court,  after  reviewing  very 
many  cases,  says:  'The  weight  of  auOiority, 
however.  In  this  country  is  In  favor  pf  the 
rule  wblc^  gives  compeusation  for  the  loss, 
that  Is,  the  value  of  the  property  at  the  time 
and  place  of  conversion  with  interest  after, 
allowing  nothing  for  value  subsequently  add- 
ed by  the  defendant  when  the  conversion 
does  not  proceed  from  willful  trespass,  but 
from  the  wrongdoer's  mistake  or  from  bis 
honest  belief  of  ownership  in  the  property, 
and  there  are  no  circumstances  showing  a 
special  and  peculiar  value  to  the  owner,  or  a 
contemplated  special  use  of  the  property  by 
him.* "  And  more '  to  the  same  effect  We 
think  the  rule  there  stated  is  condudve  at 
the  question  presented  here. 

In  Bailey  v.  Hayden,  65  Wash.  57, 117  Pac. 
720,  we  said:  "If  the  taking  was  Inadvertent 
the  owner  is  entitled  to  such  damages,  and 
only  such,  as  are  compensatory;  that  is  to 
say,  he  Is  entitled  to  what  the  trees  would 
be  worth  on  a  sale  In  the  condition  in  which 
tbey  were  at  the  time  of  the  taking,  uuen- 
hanced  by  the  labor  of  making  Into  logs  and 
placing  in  the  water.  But  if  the  taking  was 
by  willful  trespass,  then  he  is  entitled  to  re- 
cover in  damages  the  enhanced  value  of  the 
timber  without  any  deduction  for  labor  and 
expense  bestowed  upon  it  In  tlu  latter  case 
the  damages  are  not  merely  compensatory 
but  punitive.  In  an  action  of  trover,  in  the 
absence  of  statute,  the  one  or  the  other  of 
these  would  be  the  measure  of  damages,  and 
which  of  these  would  be  dependent  upon 
turpitude  or  lade  of  turpitude  in  the  taker. 
This  ts  the  rule  according  to  the  dedded 
weight  of  authority,  both  in  this  country  and 
in  England,  hi  cases  where  no  damage  to 
the  land  itself  is  daimed'*— dting  a  number 
of  cases. 

This  rule,  we  think,  must  govern  in  this 
case.  It  is  plain  tn  this  case  that  there  was 
no  wlUfal  or  wanton  trespass.  The  trial 
•court  so  found.  It  is  true  the  appellant  had 
In  Its  possession  the  deed  wfaidi  reserved  the 
logs  in  quMtion  to  the  respondent  and,  as 
the  trial  court  declared,  notice  was  imputed 
to  the  appellant  and  to  its  employes  that  the 
logs  belonged  to  the  respondent  But  the 
mere  fact  that  notice  was  Imputed  to  the  em- 
ployes did  not  make  a  case  of  willful  trespass. 
The  taking,  while  It  was  unlawful,  because 
the  property  of  the  respondent  was  taken  by 
the  employ^  of  the  appellant  by  mistake 
simply,  for  the  employes  who  took  the  prop- 
erty had  no  actual  notice  of  the  fact  that  the 
logs  belonged  to  the  respondent  They  sup- 
posed the  logs  belonged  to  the  appellant  com- 
pany, and  by  mistake  or  Inadvertence  to<^ 
'them  away.   It  is  not  allied  In  the  corn- 
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plaint  tbat  the  taking  was  wlllfal,  nor  was 
it  proven  tliat  the  appellant' or  its  agents  took 
the  property  wilUnlly.  The  rule  for  deter- 
mining the  value,  therefore,  was  the  one  laid 
down  in  Cbappeli  v.  Pnget  Sound  Reduction 
Co.,  and  Bailey  v.  Hayden,  eupra. 

The  respondent  argues  that,  because  he 
could  have  maintained  an  action  In  replevin 
for  the  logs  against  Lnndeen,  he  Is  therefore 
entitled  to  recover  the  value  of  the  property 
at  Lundeen's  mill.  It  is  not  necessary  to  de- 
cide In  this  case  or  to  discuss  the  Question 
whether  the  respondent  could  have  main- 
tained replevin  against  Lundeen  for  the  logs. 
Even  if  he  had  the  right  to  that  remedy,  he 
did  not  avail  himself  of  it,  but  pursued  bis 
remedy  in  damages  against  the  railway  com- 
pany which  inadvertently  converted  the  logs. 
For  such  conversion  he  Is  entitled  to  the 
value  at  the  time  and  place  of  conversion, 
and  not  the  enhanced  value.  In  other  words, 
having  selected  his  remedy,  be  Is  bound  by 
that  selection. 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded,  with  instructions  to  the 
lower  court  to  enter  a  Judgment  In  favor  of 
the  respondent  for  the  amount  of  the  tender 
only,  with  costs  against  the  respondent 

GROW,  C.  J.,  and  PARKER,  MORRIS,  and 
I^UiERTON.  JJ.,  concnr. 


(7«  WMh.  an 

MABTINDALB  CLOTHING  CO.  t.  SPO- 
KANB  &  EASTERN  TRUST  CO. 
et  al.    (No.  11,597.) 

(Supreme  Court  of  Washiagton.  May  6,  1914.) 

1,  Landlobd  and  Tenant  (|  169^— Bcnsi- 
iNO  Water  Pipbs— Neglioenck  or  Land- 
LOB0— Pboximate  Cause— Evidence. 

Evidence,  in  an  action  by  the  tenant  of  the 
lower  floor  and  basement  of  a  two-story  build- 
ing for  injury  from  water  through  the  bursting, 
on  a  cold  nigbt,  of  a  water  pipe  in  a  Btoreroom 
on  the  second  floor,  held  to  warrant  a  finding 
tbat  the  negligence  of  the  landlord  in  failing  to 
inform  ttie  tenant  of  the  Kcond  floor  aa  to  the 
location  of  the  cut-off  for  such  pipe,  the  plumb- 
ing indicating  another  cut-off  would  Btop  the 
flow  of  water  therein,  was  the  proximate  cause 
of  the  injury. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  CenL  Dig.  H  644^^,  664-667,  681- 
684;  Dec.  Dig.  S  169.*] 

2.  Landlobd  ANn  Tsnakt  <%  169*)— Bttrst* 
XNO  Water  Pipes— GoimaBCTOBT  Nsau- 
OKNGE  or  Tbnant. 

The  tenant  of  the  lower  floor  and  basement 
of  a  two-story  building,  Injured  by  the  bursting 
of  a  water  pipe,  on  a  cold  night.  In  a  storeroom 
on  the  second  floor,  leased  to  another,  was  not 

SUty  of  contributory  negligence,  as  matter  of 
ff.  In  not  anticipatmg  that  proper  precaution 
would  not  be  taken  toprevent  the  freezing,  and 
in  not  Qsing  a  shut-off  in  the  basement  which 
would  shut  off  all  water  from  the  second  floor. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant.  Cent.  Dig.  |f  644-646,  664-667,  681- 
684 ;  Dec.  Dig.  |  169.*] 


3.  Laudlobd  and  Teitaht  (S  166*>-Iitjvbt 
TO  Tenant's  Pbopebtt— Leases— ErrECT  of 
Pbovisions. 

The  provision  in  the  lease  of  the  tenant  of 
tbe  second  floor,  as  well  as  in  that  of  the  tenant 
of  tbe  lower  floor  and  basement,  of  a  two-story 
building,  requiring  tbe  tenants  to  make  "io- 
terior  repairs,"  does  not  affect  tbe  landlord's 
liability  for  its  negligence,  causing  the  bursting 
of  a  water  irfpe  on  the  second  floor,  resulting 
in  injury  to  the  lower  tenant. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  H  647-650,  657-660;  Dec. 
Dig.  S  166.*] 

Department  2.  Appeal  from  Superior 
Court,  Spokane  County;  Henry  L.  Kennan, 
Judge. 

Action  by  the  Martlndale  Clothing  Com- 
pany against  the  Srokane  &  Eastern  Trust 
Company  and  another.  From  a  judgment 
for  plaintiff,  defendant  company  appeals. 
Afilrmed. 

David  Herman  and  W.  W.  Zent,  both  of 
Spokane,  for  appellant  Voorhees  As  Canfleld, 
of  Spokane,  for  respondent 

PARKER,  J.  This  action  was  commenced 
by  the  plaintiff  to  recover  damages  claimed  to 
tuive  resulted  to  It  £rom  tbe  n^llgent  main- 
tenance by  the  dtfoidants,  Spokane  4c  East- 
em  Trust  Company  and  T.  H.  Qowman,  its 
traant,  of  a  water  pipe  in  the  upper  story  of 
a  hnllding  owned  by  the  tmst  company,  and 
n^lgeutly  permitting  tiie  pipe  to  burst  from 
freaking,  thereby  cau^ng  a  large  quantity  of 
water  to  be  precipitated  upon  the  goods  of 
the  plaintiff  In  its  ator^  occapylng  the  ground 
floor  of  tlie  building.  A  trial  resulted  In  ver* 
diet  and  judgment  in  favor  of  the  plaintiff 
and  against  the  defendant  trust  company, 
and  exonerating  the  dtfendant  Qowman. 
The  trust  company  has  appealed. 

Tbe  clothing  company  occupied  the  ground 
floor  and  basement  of  tbe  building  under  a 
lease  as  a'  traiant  of  tbe  trust  company,  while 
Gtowman  occni^ed  tbe  entire  second  floor  of 
tbe  bnildlng  under  a  lease  as  tenant  of  the 
trust  company.  Botb  tenants  had  been  in 
the  occupancy  of  their  respective  leased 
premises  fOr  several  years.  These  were  &n- 
tir^  separate  tenancies.  In  so  for  as  con- 
cerns the  right  of  either  tenant  to  go  upon  or 
interfere  with  the  prranises  leased  by  the 
other,  such  r^ht  was  no  diffenent  than  as  If 
each  occupied  a  separate  building  under  their 
respective  leases.  The  provisions  of  the 
leases  do  not  call  for  any  particular  notice 
h«re,  except  possibly,  the  fbllowlng  provision 
found  in  each  of  them:  "And  the  said  party 
of  the  second  part  [tbe  tenant]  does  coroiant 
and  agree  with  the  said  party  of  l^e  first 
part  its  successors  and  assigns,  that  the 
said  party  of  the  second  part  shall  and  will 
make  all  Interior  repairs  to  said  rooms  dur- 
ing tbe  life  of  this  lease  and  without  any 
cost  to  the  party  of  the  first  part" 

The  building  is  situated  at  716  Riverside 
avenue,  In  Spokane,  being  on  the  northerly 
side  of  that  avenue.   It  is  but  two  stories  high, 
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In  addition  to  Its  basemcDt.  It  is  not  supplied 
with  heat  other  than  such  as  the  respective 
tenaots  supplied  for  themselves.  The  second 
floor  was  occupied  hy  Gowman  and  wife  with 
a  photograph  gallery  and  their  living  rooms, 
hnd  also  by  a  dentist,  who  was  a  subtenant  of 
Gowman.  Water  was  supplied  to  the  second 
floor  through  a  pipe  which  ran  from  the 
avenue  Into  the  basement  and  up  through  the 
clothing  company's  store  on  its  westerly  wall 
some  distance  back  from  the  avenue,  passing 
into  a  toilet  room  on  the  second  floor  situated 
near  the  middle  of  that  floor  on  the  westerly 
side  of  a  hallway  running  north  and  south. 
In  the  basement  there  was  a  cut-oCT  in  the 
pipe  leading  to  the  upper  floor,  by  which  the 
water  could  be  entirely  shut  off  from  that 
floor.  From  the  toilet  on  the  upper  floor  a 
pipe  ran  under  the  floor  of  the  hallway  to 
a  sink  In  the  room  on  the  east  side  of  the 
hall.  This  room  was  Included  In  Cowman's 
tenancy,  though  seemingly  unoccupied  save 
possibly  as  a  storeroom.  The  pipe  leading 
to  the  sink  In  this  room  had  a  cut-off  near 
the  bowl  In  the  toilet  room.  Whether  reason- 
able Inspection  by  Gowman,  under  the  cir- 
cumstances, would  have  disclosed  to  him  the 
fact  that  this  pipe  carried  water  across 
the  hall  to  the  sink  and  that  the  water  could 
have  been  cut  off  therefrom  by  this  cut-off  is 
one  of  the  principal  controverted  questions 
touching  both  his  and  the  trust  company's 
negligence.  The  damage  occurred  from  the 
bursting  by  freezing  of  this  pipe  at  a  point 
near  the  sink  in  this  room  on  the  east  side  of 
the  hall  during  a  very  cold  night  In  January, 
when  such  freezing  and  bursting  of  the  pipe 
might  have  been  anticipated  with  the  water 
left  In  It,  and  might  have  been  prevented  by 
the  use  of  the  cut-off  In  the  toilet  room. 
Another  pipe  ran  under  the  floor  of  the  hall 
into  the  dental  rooms  at  the  froQt  of  the 
building.  There  was  a  cut-off  In  this  pipe 
under  the  floor  of  the  hall  nearly  owwsite  the 
sink  In  the  room  to  the  east  of  the  hall.  Gor- 
man claims  that  he  thought  this  cut-off  could 
be  used  to  stop  the  flow  of  water  to  the  sink 
as  well  as  to  the  dental  rooms.  This  cut-ofC 
was  accessible  by  raising  a  loose  board  left 
for  that  purpose  over  It  in  the  floor  of  the 
hall.  During  the  evening  of  the  night  when 
the  bursting  of  the  pipe  at  the  sink  occurred, 
Gowman,  deeming  It  a  necessary  precaution 
because  of  the  Intense  cold,  turned  the  cut-off 
in  the  hall  floor  to  stop  the  flow  of  water,  as 
he  had  often  done  during  previous  cold 
spells.  Gowman  testified,  In  substance,  that, 
when  be  went  Into  possession  of  the  upper 
floor  under  hJs' lease,  the  cut-off  in  the  floor 
of  the  hall  was  called  to  his  attention  by  the 
agent  of  the  trust  company,  and  that  the 
agent  then  requested  him  "to  see  that  this 
shut-off  was  shut  off  during  cold  weather,  to 
prevent  any  freezing  of  the  water  In  the 
dental  rooms";  also  that  other  cut-offs  in  the 
upper  floor  were  th^n  called  to  his  attention, 
but  that  the  one  In  the  toilet  room  was  not 
then  mentioned,  ttaougli  we  may  assume,  for 


argument's  sake,  that  Gowman  knew  It  was 
there.  He  also  testifled,  In  substance,  that 
there  was  nothing  to  indicate  that  the  pipe 
supplying  the  sink  In  the  room  to  the  east  of 
the  hall  came  from  the  toilet  room.  Two  ex- 
perienced plumbers  testified,  in  substan<%, 
that  the  cut-off  in  the  toilet  room  was  simply 
such  as  are  usually  installed  In  such  places  to 
enable  repairs  to  be  made  to  toilets,  and 
that  there  was  nothing,  so  far  as  the  outward 
appearance  of  the  plumbing  was  concerned, 
to  Indicate  that  the  pipe  leading  to  the  sink 
came  from  the  toilet  room,  or  that  the  cut- 
off therein  controlled  the  flow  of  water  to  the 
sink,  but  that,  from  outward  appearances, 
the  cut-off  under  the  hall  fioor  seemed  to  be 
the  one  to  check  the  fiow  of  water  to  the 
sink,  though,  as  demonstrated  by  the  freezing 
and  bursting  of  the  pipe  here  Involved,  that 
was  not  the  fact.  The  trial  court  submitted 
to  the  jury  a  special  interrogatory,  which  it 
answered  and. returned  with  its  verdict,  as 
follows:  "Did  the  defendant  Gowman,  under 
all  the  circumstances  of  this  case,  at  and 
Immediately  prior  to  the  time  of  the  alleged 
freezing  and  bursting  of  the  water  pipe,  act 
as  an  ordinarily  prudent  man  would  have 
acted  relative  to  the  water  pipe?  Ans.  Tes." 

The  principal  contention  made  by  counsel 
for  the  trust  company  is  that  the  trial  court 
erred  In  refusing  to  dispose  of  the  cause  in 
Its  favor  as  a  matter  of  law,  upon  its  mo- 
tions for  nonsuit,  for  Instructed  verdict,  and 
for  Judgment  notwithstanding  the  verdict 
It  is  argued  that  the  trust  company  was  en- 
titled to  have  the  cause  so  disposed  of:  (1> 
Because  of  failure  of  proof  showing  any  neg- 
ligence on  the  part  of  the  trust  company; 
and  (2)  because  the  evidence  conclusively 
showed  that  whatever  damage  the  clothing 
company  suffered  was  the  result  of  Its  own 
negligence.    We  will  notice  these  In  order. 

[1]  Was  there  sufficient  evidence  to  sus- 
tain the  Jury's  conclusion  that  the  trust  com- 
pany's negligence  was  the  proximate  cause 
of  the  damage?  We  Ignore,  for  the  present, 
the  question  of  the  clothing  company's  con- 
tributory negligence.  Had  the  trust  com- 
pany been  in  the  actual  occupancy  of  the  sec- 
ond floor  as  owner  instead  of  such  occupancy 
being  by  its  tenant  Gowman,  it  seems  to  ns 
there  would  be  but  little  room  for  serious 
argument  In  defense  of  the  trust  company,  in 
view  of  the  well-recognized  necessity  of  tak- 
ing precautions  against  the  bursting  of  water 
pipes  by  freezing  and  the  means  readily  at 
hand  on  that  floor  to  exercise  such  precau- 
tion. The  trust  company  actually  knew  of 
the  cut-off  in  the  floor  of  the  hall,  and.  In  the 
absence  of  evidence  showing  to  the  contrary, 
we  think  the  Jury  were  warranted  In  believ- 
ing that  the  trust  company  also  knew  that 
the  cut-off  In  the  toilet  room  would  stop  the 
flow  of  water  to  the  sink ;  the  placing  of  the 
pipe  leading  from  the  toilet  to  the  sink  in 
the  storeroom  being  before  Cowman's  ten- 
ancy commenced,  and  done  presumably  at  tJie 
instance  of  the  trust  company,  the  owner  of 
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the  buildtng.  Now,  If  all  this  knowledge  of 
the  trust  company,  which,  we  conclude,  the 
Jury  were  warranted  in  believing  It  possess- 
ed, touching  the  means  at  hand  for  cutting 
off  the  water  to  prevent  freezing,  had  been 
In  possession  of  Gowman,  counsel  for  the 
trust  company  might  well  ai^ue  that  It  was 
Cowman's  negligeuce  In  not  shutting  off  the 
water  flowing  to  the  sink  which  was  the  proz- 
Inate  cause  of  the  damage.  But  it  waa  the 
duty  of  the  trust  company,  as  owner  of  the 
building,  to  Inform  Gowman  of  the  means 
provided  by  it  to  shut  off  the  water  flowing 
to  the  sink,  either  by  specific  directions,  as 
It  did  relative  to  the  cut-off  in  the  hall  floor, 
and  other  cut-offs  upon  Gowman's  leased 
premises,  or  by  having  the  plumbing  so  con- 
structed In  its  building  as  to  render  It  ap- 
parent to  Gowman  upon  reasonable  inspec- 
tion that  the  cut-off  In  the  toilet  room  would 
stop  the  flow  of  water  to  the  sink.  In  view 
of  the  apparent  condition  of  the  plumbing, 
indicating,  as  testifled  to  by  the  plumbers, 
that  the  cutroff  in  the  hall  would  atop  the 
flow  of  water  to  the  sink,  as  well  as  the  flow 
to  the  dental  rooms,  and  the  other  circum- 
stances the  evidence  tends  to  show,  we  think 
the  Jury  was  Justified  in  making  their  spe- 
cial finding,  which,  In  effect,  exonerated  Gow- 
man from  all  negligence  In  his  failure  to  cut 
off  the  flow  of  water  to  the  sink  by  the  use 
of  the  cut-off  In  the  toilet  room,  and  that  the 
negligence  of  the  trust  company  Induced  Gow- 
man to  so  act,  and  thus  became,  as  we  think 
the  Jury  could  rightfully  conclude,  the  proxi- 
mate cause  of  the  damage.  Among  the  decl- 
^OBB  called  to  our  notice  dealing  with  the 
negligence  of  tenants  on  upper  floors  causing 
damages  to  those  on  lower  floors,  the  follow- 
ing are  of  Interest:  Lederer  v.  Fox,  151  III. 
App.  300;  McCarthy  v.  York  County  Savings 
Bank,  74  Me.  315,  43  Am.  Rep.  591 ;  Allen  v. 
Smith,  76  Me.  335 ;  Kenny  v.  Barns,  67  Mich. 
336,  34  N.  W.  587;  Lebensburger  v.  Scofleld, 
155  Fed.  85.  86  C.  a  A.  105,  12  I*  E.  A.  (N. 
S.)  1025,  and  note. 

These  decisions,  however,  turn  upon  the 
question  of  the  negligence  of  the  upper  ten- ; 
ant,  and  are  of  but  little  aid  here,  in  view  of 
the  jury's  flndlng,  exonerating  Gowman,  the 
upper  tenant,  from  negligence,  which  flndlng, 
we  conclude,  was  justified  by  the  evidence. 
The  following  decisions  are  of  Interest,  touch- 
ing the  question  of  a  landlord's  negligence 
In  allowing  water  to  escape  in  upper  stories 
under  his  control,  thereby  causing  damage 
to  his  tenant's  goods  occupying  a  lower  story: 
Priest  V.  Nichols,  116  Mass.  401 ;  Freiden- 
burg  &  Co.  V.  Jones,  63  Ga.  612;  and  our  own 
recent  decision  in  La  Yette  v.  Hardman's  Es- 
tate, 137  Pac.  454. 

These  decisions,  however,  cannot  be  said 
to  be  directly  In  point  upon  the  exact  ques- 
tion here  involved,  nor  has  any  decision  come 
to  our  notice  which  can  be  said  to  be  exactly 
in  point.  We  think,  however,  the  logic  of  the 
decisions  above  noticed,  relating  to  negli- 
gence ot  tenants  and  landlords  controlling 


upper  floors  resulting  In  damage  to  tenants 
occupying  lower  floors,  support  the  conclusion 
that  the  facts  of  this  case  warranted  the  Jury 
In  finding  that  the  negligence  of  the  trust 
company  was  the  proximate  cause  of  the  in- 
jury here  complained  of.  In  that  such  negli- 
gence resulted  In  Gowman's  failure  to  shut 
off  the  water  flowing  In  the  pipe  to  the  sink. 
Our  attention  has  been  called  to  Buckley  v. 
Cunningham,  103  Ala.  449,  15  South.  826,  49 
Am.  St  Rep.  42.  That  decision,  however, 
in  so  far  as  It  may  be  regarded  as  applicable 
to  this  situation,  is  seemingly  not  in  harmony 
with  our  views  expressed  In  Le  Vette  v. 
Hardman's  Estate,  supra. 

[2]  Was  the  evidence  such  as  to  enable  the 
court  to  determine,  as  a  matter  of  law,  that 
the  clothing  company's  contributory  negU^ 
gence  was  the  proximate  cause  of  the  damage 
suffered?  We  think  not  It  is  true  there 
was,  in  the  basement  occupied  by  the  clothing 
company,  a  cut-off  which  would,  if  used,  have 
stopped  the  flow  of  water  to  the  entire  upper 
floor.  The  failure  of  the  clothing  company  to 
stop  this  flow  of  water  to  the  upper  floor  and 
thereby  prevent  freezing,  by  the  use  of  this 
cut-off,  is  claimed  to  be  the  principal  act  of 
contributory  qegllgence  on  Its  part.  We  have 
seen  that  the  tenancies  were  entirely  sepa- 
rate. It  seems  quite  clear  to  us  that  the 
clothing  company  would  have  no  more  right 
to  turn  this  cut-off  and  stop  the  flow  of  water 
to  the  upper  floor  than  It  would  to  go  off  Its 
own  leased  premises  and  stop  the  flow  of 
water  to  that  floor.  That  pipe  and  the  water 
flowing  through  It  while  upon  the  clothing 
company's  leased  premises,  was  not  for  Its 
use,  and  was  no  more  a  part  of  Its  leased 
premises  than  as  If  it  had  been,  In  fact  phys- 
ically off  such  premises.  The  argument 
amounts.  In  substance,  to  this:  That  the 
clothing  company  did  not  anticipate  the  neg- 
ligence of  those  who  were  in  control  of,  or 
responsible  for,  tbe  taking  of  proper  precau- 
tion to  prevent  the  freezing  and  bursting  of 
water  pipes  on  the  upper  floor,  which  floor, 
we  have  noticed,  was  no  part  of  the  premises 
leased  by  the  clothing  company.  While  it 
may  be  contributory  negligence,  under  some 
circumstances,  not  to  anticipate  fault  In  oth- 
ers, yet  It  cannot  be  said,  as  a  matter  of 
law,  that  It  was  so  on  tbe  part  of  the  clothing 
company  under  the  circumstances  here 
shown.  Thompson  on  Negligence,  §§  190,  191. 
The  clothing  company  had  occupied  the 
ground  floor  and  basement  of  this  building 
for  a  number  of  years.  It  had  manifestly 
never  had  occasion  to  anticipate  that  proper 
precaution  would  not  be  taken  by  those  la 
control  of  the  upper  floor  to  prevent  freez- 
ing and  bursting  of  the  water  pipes  on  that 
floor;  though  it  is  apparently  conceded  that 
in  the  climate  of  Spokane  In  a  building  such 
as  this,  without  any  other  heat  than  such  as 
the  tenants  themselves  furnished,  it  was  nec- 
essary, during  the  winter  months,  to  take 
such  precautions.  We  have  had  occasion  to 
deal  with  the  question  of  damages  occurring 
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upon  leased  premises  as  between  the  landlord 
and  the  tenant  of  the  particular  premises 
upon  wbldt  the  claimed  Diligence  occnrred 
In  Howard  t.  Washington  Water  Power  Co.. 
76  Wash.  26S.  134  Pac.  927,  and  Mesher  t.  Os- 
borne, 75  Wash.  439,  184  Pac.  1002.  This, 
however,  is  not  a  case  of  the  clothing  company 
exerclelng  the  proper  control  and  care  over 
Its  own  leased  premises,  but,  bo  for  as  Its 
contributory  Diligence  Is  concerned.  It  be- 
comes a  question  of  It  anticipating  the  n^U- 
gence  of  others  upon  premises-  wUch  it  did 
not  occupy. 

[S]  Some  contention  Is  made  rested  upon 
the  duty  of  these  tenants,  to  wit.  the  (dothlng 
company  and  Gowman.  to  make  "interior  re- 
pairs" upon  tfa^r  respective  leased  premises 
as  provided  in  their  leases.  We  are  nnable, 
however,  to  see  that  this  provision  touches 
any  duty  of  the  clothing  company  as  to  need- 
ed repairs  upon  Gowman's  premises,  defective 
condition  of  plumbing  therein,  or  negligence 
on  the  part  of  Gowman  or  the  trust  company 
lif  failing  to  properly  control  the  water  on 
that  floor,  In  view  of  the  fact  diat  the  re- 
spective tenandea  were  entirely  separate  and 
independent  of  each  other. 

We  think  what  we  have  said  disposes,  in 
substance,  of  the  numerous  assignments  of 
error  made  by  counsel  for  the  trust  company, 
and  tbAt  farther  discussion  is  not  called  for. 

The  Judgment  is  affirmed. 


rULLERTOM,  MORRIS,  and  MOimT,  JJ^ 
concur. 


(79  Wash.  616) 

GOMGDON  et  nz.  v.  AUMILLEB  et  aL 
(No.  11,605.) 

(Supreme  Court  of  Washington.  May  16, 1014.) 

1.  Appeai,  and  Ebbob  ({  662*)— Reooed— 
TBAifscBiPT — Affidavits. 

Affidavits  In  snpport  of  motions  In  the  trial 
coart  were  not  made  a  part  of  the  record  on  ap- 
poal  by  being  bcluded  in  the  clerk's  transcript 
of  the  files  in  big  office,  as  they  were  in  the 
nature  of  evidence,  which  could  only  be  brought 
up  by  a  statement  of  tacts,  and  heoce  were  not 
entlued  to  coosideration. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2495-2490;  Dec.  Dig.  { 
602.*] 

2.  DlSUISSAI,  AND  KONSOIT  ({  60*)— IlVVOLUH- 

TARY— Want  op  Pbosecution. 

The  court  did  not  abuse  its  discretion  In 
dismisaing  Cor  want  of  prosecution  an  action 
commenced  In  1006,  wblco  by  stipulations  was 
continued  until  June,  1909,  when  a  demurrer 
was  filed  by  defendants,  and  nothing  more  was 
done  ontll  1911,  when  defendants  moved  for  a 
dismissal,  plaintiffs  beioK  without  any  attor- 
ney after  October,  1907,  aave  a  dissolved  firm, 
no  member  of  which  appeared  to  have  autbor- 
ity  to  represent  them,  and,  when  an  attorney 
was  secured  in  April,  1913,  he  attempted  to 
call  op  the  demurrer  Instead  of  taking  steps 
to  purge  the  record  of  the  motion  to  dismiss. 

[Ed,  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit.  Cent.  Dig.  H  140-162;  Dec  Dig.  { 
60.*] 


8.  DlSUSSAL  AND  NONSUIT  (|  GO')— iNVOtUIC- 

taby— Motion  fob  Disuissal. 

The  court  did  not  err  in  first  disposing  of 
a  pending  motion  to  dismiss  the  action  for 
want  of  prosecatioQ  without  regard  to  plaintiffs' 
notice  calling  np  a  demurrer  Sled  by  defendants 
about  four  years  previously,  during  which  time 
nothing  bad  been  done. 

[Ed.  Note.— For  otber  cases,  see  Dismissal  and 
Nonsuit.  Cent  Dig.  SI  140-152;   Dec.  Die  I 

4.  DisifissAi.  ANn  NoNstrrc  (|  60*)— lHvox.uif- 

TABT— Want  of  Pbosecution. 

A  plaintiff  who  hales  a  defendant  into  court 
assumes,  and  as  lon|  as  he  has  the  atiiinnative  of 
the  main  issue,  retains  the  duty  of  diligent  proa- 
ecution.  and  plaintiffs  could  not  prevent  a  dis- 
missal because  defendants  failed  to  call  up  tfadr 
demurrer  to  the  complaint 

[Ed.  Note.— For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent.  Dig.  SS  140-152;   Dec  Dig.  i 

Department  1.  Appeal  from  Superior 
Court,  Yakima  County;  E.  M.  Card,  Judge. 

Action  by  Chester  A.  Congdon  and  another 
against  Anna  G.  AumlUer  and  another.  I>^om 
a  Judgment  dismissing  the  action  for  want  of 
prosecution,  plaintiffs  appeal.  Affirmed. 

Wende  &  Taylor  and  E.  B.  Vellkanje,  all  of 
North  Yakima,  for  appellants.  Lee  C.  Delle. 
of  North  Yakima,  for  respondents. 

ELLIS,  J.  This  is  an  appeal  from  a  iuds- 
ment  dismissing  an  action  for  want  of  pros- 
ecution. The  complaint  was  filed  and  the 
summons  was  served  upon  the  defendants  on 
October  16.  1906.  The  complaint  and  sunn 
mon^  were  signed  by  El  B.  Preble  as  attor- 
ney for  plalnUfCs.  The  defendants  demurred 
to  the  complaint  on  aU  of  the  statutory 
grounds  on  October  31. 1906.  On  January  11, 
1907,  an  order  was  entered  granting  leave  to 
the  defendants  to  withdraw  their  demurrer 
and  answer  the  complaint  within  15  days. 
On  June  6,  1907,  a  stipulation  between  coun- 
sel for  the  respective  parties  was  filed  giving 
the  defendants  until  August  15,  1907,  In 
whldi  to  file  an  answer  or  such  other  plead- 
ings as  they  desired,  or  to  move  the  court  for 
such  other  orders  or  relief  as  they  might 
deem  necessary.  On  October  1,  1007,  E.  B. 
Preble  was  appointed  superior  Judge.  On 
May  6,  1009,  another  stipulation  of  exactly 
the  same  purport  was  signed  by  counsel  for 
the  respective  parties,  extending  the  defend- 
ants* time  toi  further  action  until  June  15. 
1909.  Judge  Pr^le  signed  this  stipulation  as 
attorney  for  plaintiffs.  On  June  15,  1900,  the 
defendants  again  demurred  to  the  complaint, 
on  the  ground  that  It  did  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action.  The 
record  shows  that  this  demurrer  was  served 
upon  E.  B.  Preble,  as  plaintiffs'  then  attor- 
ney. On  February  2,  1911^  the  defendants 
moved  to  dismiss  the  action  for  want  of  pros- 
ecution. This  motion  recites  that  the  plain* 
tiffs  had  abandoned  the  action  and,  for  more 
than  18  months  prior  to  the  filing  of  the  mo- 
tion, had  no  attorney  In  charge  of  the  cause, 
nor  any  attorney  of  record  or  known  to  the 


•For  otiMr  eaaes  m»  sams  topic  sod  Mction  NUllBEB  la  Dw.  Dig.  4  Am.  Dla-  Key-No.  Sertw  *  Rap'r  ladem 


Digitized  by  Google 


Wash.) 


CONODON  T.  AUMILLBB 


913 


defendants.  The  motion  also  redtes  that  it 
Is  based  upon  the  record,  and  flies  an  affida- 
vit of  one  o(  the  attorneys  for  the  defend- 
ants. Proof  of  service  of  this  motion  was 
filed  on  February  3,  1911,  reciting  serrice  by 
delivery  of  a  copy  thereof,  and  of  the  affida- 
vit thereto  attached,  to  Allen  S.  Davis  and  J. 
O.  Cull,  attorneys  oC  North  Yakima,  who  were 
partners  of  Judge  Preble  at  the  time  he  sign- 
ed the  complaint,  and  also  redtlng  service  of 
the  motion  by  mailing  copies  thereof,  and  of 
the  affidavit  thereto  attached,  to  each  of  the 
plaintUTs  at  Duluth,  Minn.,  and  that  Dalnth, 
Minn.,  was  the  place  of  residence  and  post 
office  address  of  each  of  the  plaintiffs. 

On  February  14,  1911,  Snively  &  Bounds, 
attorneys  of  North  Yakima,  served  and  filed 
in  the  action  a  notice  that  tbey  appeared  and 
represented  the  plaintiffs  therein.  On  April 
12,  1911,  an  affidavit  of  Judge  Preble  was 
filed,  setting  forth  certain  verbal  agreements 
for  indefinite  continuance  pending  proposi- 
tions for  settlement  and  an  understanding 
that  the  litigation  might  be  resumed  at  the 
convenience  of  both  parttes. 

On  April  18,  1913.  the  plaintiffs  caused  to 
be  served  upon  the  attorney  for  the  defend- 
ants and  filed  In  the  canse  a  sworn  substitu- 
tion of  attorneys,  redttng.  In  substance,  that 
the  firm  of  attorneys  of  wliicb  Judge  Preble 
had  been  the  senior  member  had  l>een  the 
plaintiffs'  attorneys  of  record  since  the  com- 
mencement of  the  action,  and  that,  "so  far 
as  plaintiff  Is  advised,  they  still  are  such  at- 
torneys of  record,  although  said  firm  no  lon- 
ger exists";  that  the  plaintiff  has  no  recol- 
lection of  ever  having  authorized  the  substi- 
tution of  H.  J.  Snively  as  attorney,  and  re- 
vokes the  appointment  of  every  attorney  for 
the  plaintiffs  theretofore  appointed,  and  ap- 
points R  B.  Vellbanje  as  sole  attorney  for 
plaintiffs,  with  authority  to  employ  such  as- 
sociate counsel  as  be  may  deem  best  On 
the  same  day,  Mr.  VeUkanje,  as  attorney  for 
plaintiffs,  served  and  filed  a  notice  of  argu- 
ment of  the  last  demurrer  of  the  defendants, 
ivhlch  had  been  filed  on  June  15,  1909.  On 
the  same  day,  April  18,  1913.  the  defendants 
renewed  their  motion  to  dismiss  for  want  of 
prosecution,  which  bad  been  served  and  filed 
on  February  3,  1911.  The  motion  for  dis- 
missal was  heard  by  Judge  Ernest  M.  Card, 
a  visiting  judge,  who  on  June  9,  1913,  enter- 
ed an  order  dAsmlsslug  the  action  for  want  of 
prosecution.  This  order  recites  the  appear- 
ance of  counsel  for  both  sides  at  the  hear- 
ing, and  that  the  order  was  made  "after  ful- 
ly examining  all  of  the  records  and  flies  in 
this  cause,  and  the  affidavits  presented  and 
filed,  and  after  listening  to  the  ailments  of 
the  respective  counsel  and  all  and  singular 
the  facts  and  arguments  being  presented  to, 
heard  and  considered  by,  the  court,  and  the 
court  being  fully-  advised  in  the  premises." 
The  appeal  is  prosecuted  from  that  order. 

[1]  The  respondents  interpose  a  motion  In 
this  court  to  strike  from  the  transcript  the 
affidavit  of  Judge  Preble  referred  to  In  our 
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statement  of  the  case.  This  affidavit  was 
neither  attached  to  nor  referred  to  In  any 
motion.  The  appellants  failed  to  propose  or 
tiave  certifled  any  statement  of  facts.  The 
case  is  here  upon  a  transcript  of  the  files  in 
the  clerk's  office  certified  by  the  clerk.  In 
this  transcript  are  copies  of  the  affidavit 
above  referred  to  and  an  affidavit  of  the  re- 
spondents* attorney,  apparently  filed  In  sup- 
port of  bis  original  motion  to  dismiss  on  Fet>- 
ruary  8,  1911.  These  affidavits  are  not  prop- 
erly a  part  of  the  record.  They  are  in  the 
nature  of  evidence  which  can  only  be  brought 
to  this  court  by  a  statement  of  facts  prop- 
erly proposed,  settled,  and  certifled.  We  said 
in  Hayworth  v.  McDonald,  67  Wash.  496, 
499,  121  Pac.  984,  986:  "We  have,  la  a  long 
line  of  cases,  held  that  affidavits  flled  as 
proof  of  particular  facts  cannot  be  made  a 
part  of  the  record  in  this  court  by  the  mere 
certification  of  the  clerk."  See,  also,  to  the 
same  effect,  State  v.  Lee  Wing  Wah,  53 
Wash.  294, 101  Paa  873 ;  Haines  &  Spencer  v. 
KeUey,  B7  Wash.  219,  106  Pac.  776;  Swan- 
son  V.  Pacific  Shipping  Co.,  60  Wash.  87,  110 
Pac.  795;  Spoar  v.  Spokane  Tumverein,  64 
Wash.  208,  116  Pac.  627;  Sakal  v.  Keeley, 
6B  Wash.  172,  119  Paa  190;  Hale  v.  aty 
Cab,  Carriage  &  Transfer  Co.,  66  Wash.  459, 

119  Paa  837 ;  State  v.  Moran,  66  Wash.  688,  ' 

120  Pac.  86;  Gazzam  v.  Zimmer,  68  Wash. 
41,  122  Pac  866 ;  State  v.  Rice,  72  Wash.  104, 
129  Pac.  911 ;  International  Development  Co. 
V.  Sanger,  75  Wash.  646, 135  Pac.  28 ;  Powers 
v.  Washington  Portland  Cement  Co.,  139  Pac. 
615 ;  Agens  v.  Powell,  139  Pac.  873 ;  Mattson 
V.  Enreka  Lumber  Co.,  140  Paa  377.  The 
statute  governing  appeals,  orderly  procedure, 
uniformity  and  certainty  of  practice,  fairness 
to  the  trial  court,  and  advised,  intelligent  ac- 
tion by  tbis  court  all  call  for  the  observance 
of  this  rule.  The  affidavits  cannot  be  consid- 
ered a  part  of  the  record  in  this  appeal. 

|2, 3]  The  record  proper,  which  alone  we 
are  at  liberty  to  consider,  carries  convic- 
tion that  the  court  did  not  abuse  its  discre- 
tion in  dismissing  the  action.  It  had  been 
pending  since  October  15,  1906.  The  only 
affirmative  measure  thereafter  taken  looking 
even  to  the  formation*  of  an  Issue  was  taken 
by  the  respondents.  Continuances  by  stipula- 
tion, presumably  to  meet  the  convenience  of 
both  parties,  were  had,  the  last  extending  in 
action  to  June  15,  1909.  The  respondents 
then  flled  a  demurrer  presenting  an  Issue  of 
law.  So  the  case  remained  until  February, 
1911,  when  the  respondents  moved  for  a  dis- 
missal. The  case  again  stood  pending  upon 
tills  motion  until  April  18,  1913.  During  all 
of  the  time  since  October,  1907,  the  appel- 
lants, as  fairly  appears  from  their  substitu- 
tion of  attorneys,  were,  "so  far  as  they  were 
advised,"  without  any  attorney,  save  a  dis- 
solved firm,  no  meml>er  of  which,  as  an  Indi- 
vidual, so  far  as  the  record  shows,  h&d  any 
authority  to  represent  them.  When,  in  April, 
1913,  the  appellants  finally  secured  an  at- 
toniey,  they  took  steps*  not  to  purge  tbe 
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record  of  the  pending  motion  to  dismiss,  but 
to  call  up  the  demurrer.  The  trial  court 
committed  no  error  in  disposing  of  the  latter 
motion  first  without  regard  to  the  ap[>ellant8' 
belated  notice  seeking  to  call  up  the  de- 
murrer, which  Ignored  the  pendency  of  a 
motion  going  to  their  very  right  to  prosecute 
the  action.  The  case  Is  thus  clearly  distin- 
guishable from  the  situation  In  Bignold  t. 
Carr,  24  Wash.  413,  64  Pac  519,  upon  which 
the  appellants  mainly  rely.  It  is  also  dis- 
tinguishable in  another  particular.  That 
case  had  been  pending  less  than  two  years 
when  the  motion  to  dismiss  was  made^  only  a 
few  mouths  after  the  demurrer  was  filed. 
The  court,  in  effect,  held  that  the  refusal  to 
dlamiss,  under  the  circumstances,  was  not  an 
abuse  of  discretion — a  very  different  thing 
from  a  holding  that  a  ^smlssal,  even  under 
the  circumstances  there  shown,  would  have 
been  a  positive  abuse  of  discretion.  The  same 
is  true  of  the  decision  In  Loving  t.  lialtbie, 
64  Wash.  330,  116  Pac.  1086. 

[4]  Moreover,  what  is  intimated,  rather 
than  said,  In  the  Bignold  Case  as  to  the  duty 
of  a  defendant  to  notice  his  demurrer  for 
bearing  was  unnecessary  to  the  decision  and 
is,  In  any  event,  contrary  to  the  later  ded* 
Mons  of  this  court  In  Langford  v.  Murphey, 
30  Wash.  499,  70  Pac.  1112,  on  record  closely 
parallel  to  that  here  presented,  It  was  said: 
"The  dIscretioD  of  the  court  In  dismissing 
this  action,  under  the  circumstances  shown 
by  the  record,  cannot  be  questioned,  nor  do 
we  think  that  the  fact  that  the  statute  per- 
mits the  defendant  to  bring  a  case  on  to 
hearing  deprives  the  conrt  of  its  unquestion- 
ed common-law,  if  not  inherent,  power  to 
clear  its  dockets  of  abandoned  or  stale  ac- 
tions." See,  also,  First  National  Bank  t. 
Hunt,  40  Wash.  190,  82  Pac  286. 

It  seems  consonant  witti  reason  that  a 
plaintifr  who  bales  a  defendant  into  court  as- 
sumes andt  so  long  as  he  has  the  afflrma- 
tive  of  the  main  issue,  retains  the  duty  of 
diligent  prosecution.  NeflT  t.  NeCF,  32  Wash. 
82,  72  Pac  1011 :  Arthur  T.  Wadiington  Wa- 
ter Power  Co.,  42  Wash.  431,  85  Pac  28; 
Rehmke  t.  rogarty*  67  Wash.  412,  107  Pac 
184. 

As  said  by  the  Supreme  Court  of  Oallfor^ 
nia  In  a  case  also  closely  analogous  to  this: 
"But  it  Is  said  that  it  was  iKt  the  duty  of 
the  appellants  to  have  urged  the  bearing  of 
the  demurrer;  tliat  ttiis  should  have  been 
done  by  the  respondents,  who  filed  it;  and 
hence  that  the  court  was  wrong  in  assuming 
that  the  laches  of  the  appellants  Justified  a 
dismissal  of  the  action.  The  appellants 
broQgbt  the  action ;  it  would  seem  that  upon 
tliem  rested  the  burden  of  prosecuting  it  to 
a  finality,  and  tliat  as  a  step  in  that  di- 
rection, from  the  facts  then  appearing  to  the 
court,  they  should  have  taken  measures  to 
have  the  demurrers  determined,  so  that  the 
action  could  progress."  KnbU  v.  Hawkett,  89 


Cal.  638,  641,  642,  27  Pac  57,  68;  Simmons 
V.  Keller,  50  CaL  38;  Hassey  v.  South  San 
Francisco  H.  &  B.  Ass'n,  102  Cal.  611.  36 
Pac.  045 ;  San  Jose  &  W.  Co.  T.  Allen.  12d 
Cal.  247,  61  Pac.  1083;  Mowry  t.  Welsen- 
bom,  137  Cal.  110,  69  Pac  971;  Gray  ▼. 
Times-Mirror  Co.,  11  Cal.  App.  155,  104  Pac 
481 ;  Lambert  T.  Brown.  22  N.  D.  107.  132 
N.  W.  781. 

There  was  no  abuse  of  the  txlal  court's 
discretion. 
The  judgment  Is  affirmed. 

OBOW,  O.  J.,  and  MAIN,  CHADWIGI^ 
and  OOSE.  JJ.,  concur. 


(7»  Wash.  6M> 

STATE  V.  ASOTIN  COUNTY.  (No.  11.430.) 
(Supreme  Court  of  Waabington.   May  18,  1814.) 

1.  States  (|  192*)— Capacity  to  Su»— Sun 
IN  Nahx  of  Attobhbt  General. 

Laws  1909,  c  136,  created  the  office  ai 
Btate  commissioner  of  horticulture,  and  provid- 
ed for  the  appointment  of  district  inspectors,  by 
BectioD  14  divided  the  state  into  districts,  by 
section  63  provided  that  the  district  inspec- 
tors should  furnisb  to  county  auditors  a  stat^ 
ment  of  the  expenses  of  tbeir  office  for  work 
done  in  such  coaotieB,  and  by  Bection  64  re- 
quired county  commisBioners  to  levy  a  tax  for 
the  expenaes  of  horticultural  inspection  to  b« 
turned  over  to  tlie  state  treasurer  for  the  brae- 
fit  of  the  district  fund.  Laws  1911,  c.  43.  relate 
ing  to  salaries  and  expenses  of  inspectors,  by 
section  8  provided  that  county  treasurers  should 
remit  to  the  state  treasurer  the  amouDts  as- 
sessed for  horticultural  inspection,  and  by  sec- 
tion 4  that  the  Attorney  General  should  bring 
action  against  any  county  failing  to  pay  tho 
amount  assessed  therefor.  Const,  art.  3,  H  1. 
21,  makes  the  Attorney  General  an  executive 
officer  of  the  state  to  perform  duties  prescribed 
by  law.  ffeld,.that  the  Attorney  General  might 
bring  an  appropriate  action  in  the  name  of  the 
state  to  collect  the  money  due  from  a  county  fbr 
horticultural  purposes. 

[Bd.  Note.— For  other  cases,  see  States,  Cent 
Dig.  I  186;  Dec  Dig.  |  m*] 

2.  Statdtbb  (1 126*)— SuBJUon  and  Tnua— 
GonvrrruTioNAX.  Fbovesioks. 

Laws  1911,  c  43,  entitled  "An  act  relating 
to  salaries  and  expenses  of  horticultural  inspec- 
tors making  an  appropriation  therefor,"  etc.,  by 
section  4  directing  the  Attorney  G«ieral  to 
bring  an  action  against  a  county  to  collect  the 
amount  assessed  for  horticultural  purposes,  did 
not  violate  Const  art.  2,  {  19.  providing  that 
no  bill  shall  embrace  more  than  one  sntadeet. 
which  shall  be  expressed  in  the  title,  since  the 
method  of  recovering  expenses  was  Inddental  to 
the  general  purpose  expressed. 

[Gd.  Note.— For  other  cases,  see  Statutes. 
Cent  Dig.  H  187-191 ;  Dec  Dig.  i  125.*1 

8.  Statutss  (S  109*)— Subjects  akd  Titus— 

Constitutional  Pbovisionb. 

Under  Const,  art.  2,  {  19,  providing  that  no 
bill  shall  embrace  more  than  one  subject,  which 
shall  be  expressed  In  its  title,  it  is  not  neces- 
sary that  the  title  of  an  act  should  be  a  com- 
plete index  to  its  proviuons ;  but  It  is  sufficient 
if  it  indicates  to  an  inquiring  mind  the  snv* 
and  purpose  of  the  law. 

[Ed.  Note.— For  other  cases,  see  Statntea 
Cent.  Dig.  Si  136-139 ;  Dee.  Dig.  t  109.*] 
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4.  AoucuLTVBE  (I  3*)  — InsPEcnon  —  GoN- 

STBVCTIOn  OF  STATUTI— "ASSESOED  OB  LEV- 
IED." 

LawB  1906,  c.  135,  creating  horticultural 
districts,  by  section  63  required  district  iospec- 
ton  to  faraiafa  to  county  auditors  a  statement 
of  their  expenses,  and  by  section  64  made  it  the 
duty  >A  the  county  commissioners  to  levy  a  tax 
to  meet  such  expenses,  and  Laws  1911,  c.  43,  re- 
*  lating  to  expenses  of  horticultural  inspectors,  by 
section  4  required  the  Attorney  General  to 
briag  action  against  any  connty  failing  to  pay 
the  amount  assessed  afainst  It  therefor.  Held, 
in  an  action  against  a  connty  which  bad  failed 
to  lev^  such  tax,  that,  reading  the  latter  act  as 
a  continuation  of  the  former  act,  the  term  "as- 
sessed  or  levied"  meant  nothing  more  than 
charged,  so  that  the  county  was  liable,  even 
thoi^h  the  term  "assessed  or'  levied"  could  not 
be  given  effect. 

[Ed.  Note.— For  other  cases,  see  Agriculture, 
Cent  Dig.  18  2,  3;  Dec.  Dig.  (  3.'] 

C  Statutes   (|   181*)  —  Reasonable  Con- 

SIBUCnON. 

An  act  should  not  be  given  an  interpreta- 
tion which  would  make  it  absurd  when  suscep- 
tible of  a  reasonable  interpretation  which  would 
carry  oat  the  manifest  intent  of  the  Itegislature. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  K  259.  263;  Dec.  Dig.  |  181.*] 

6.  Hakdahus  (1 113*)— Acts  of  CoriiTT  Oou- 
uiasionxRs— Levy  of  Tax. 

Laws  1909,  c.  135,  creating  horticultural 
inspection  districts,  provided  by  sections  63,  64, 
that  district  inspectors  should  furnish  to  coun- 

g auditors  a  statement  of  their  expenses,  and 
at  count;  commissioners  should  levy  a  tax 
to  meet  such  amount;  and  Laws  1911,  c.  43,  §g 
3,  4,  required  county  treasurers  to  remit  the 
amount  assessed  to  the  state  treasurer,  and 
Instructed  the  Attorney  General  to  bring  action 
against  any  county  faQing  to  pay  the  amount 
assessed  for  such  purposes.  Held  that,  upon  the 
conn^  commissioners'  failure  in  the  primary 
duty  of  levying  the  tax,  the  state's  remedy  was 
by  mandamus  to  compel  the  levy  of  such  tax. 

[Ed.  Note.--For  other  cases,  see  Mandamus, 
Cent.  Dig.  18  239,  240.  244-248;  Dec.  Dig.  f 

lis.*] 

7.  Parties  (|  61*)— Bbinoino  in  New  Pab- 

TIES. 

It  Is  permissible  to  bring  in  sew  parties 
when  necessary,  and  to  enter  a  judgment  that 
will  meet  the  merits  of  the  case. 

[Ed.  Mote.— For  other  cases,  see  Parties, 
Cent.  Dig.  18  Tt-W ;  Dec.  Dig.  8  51-*] 

Department  1.  Appeal  from  Superior  Court, 
Asotin  Connty ;  Chester  F.  Miller,  Judge. 

Action  by  the  State  of  Washington  against 
Asotin  County.  Judgment  for  defendant, 
and  plaintiff  appeals.  Bemanded  for  farther 
proceedings. 

W.  V.  Tanner  and  B.  E.  Campbell,  both  of 
Olynipia,  for  appellant  J.  C.  Applewhite, 
of  Clarkston,  end  Stordevant  &  Bally,  of  Aso- 
tin, for  the  State. 

MAIN,  J.  The  state  of  Washington 
brought  this  action  for  the  purpose  of  re- 
covering from  Asotin  county  a  sum  of  money 
alleged  to  be  due  from  it  and  payable  into 
the  horticultural  fund  of  the  state.  The 
amended  complaint,  omitting  the  formal 
parts,  alleged  as  follows: 

"^hat  betweoi  the  1st  day  of  July  and  the 


Ist  day  of  September,  in  the  years  1909,  1910,. 
and  1911,  the  horticultural  Inspector  for  hor- 
ticultural district  No.  12  certified  to  the  coun- 
ty auditor  of  Asotin  county,  as  provided  lit 
chapter  135  of  the  Session  Laws  of  1909. 
statements  showing  the  expense  of  his  office 
with  respect  to  the  work  done  under  the  pro- 
visions of  said  act  In  said  county  during 
each  previous  year  or  part  thereof. 

"That,  according  to  the  statement  so  filed 
with  the  auditor  of  Asotin  county,  between 
the  1st  day  of  July,  1909,  and  the  1st  day  of 
September,  1909,  there  was  expended  in  said 
connty  during  the  months  of  May.  June,  July, 
and  August  of  said  year,  for  the  purpose  of 
carrying  out  the  provisions  of  said  horticul- 
tural act.  the  sum  of  four  hundred  fifty-two> 
and  06/100  ($452.06)  dollars. 

•That,  according  to  the  statement  so  filed 
with  the  county  auditor  of  Asotin  county,  be- 
tween the  Ist  day  of  July.  1910,  and  the  1st 
day  of  September,  1910,  there  was  expended 
in  said  county  during  the  months  of  Jan- 
uary, February,  March,  April,  May,  June. 
July,  and  August  of  sold  year,  for  the  pur- 
pose of  carrying  out  the  provisions  of  said 
horticultural  act  in  said  county,  the  sum  of 
four  hundred  ninety  and  47/100  ($490.47)- 
dollars. 

"That,  according  to  the  statement  so  filed 
with  the  county  auditor  of  Asotin  county, 
between  the  1st  day  of  July,  1911,  and  the 
Ist  day  of  September,  1911,  there  was  ex- 
pended in  said  county  during  the  months  of 
January.  February,  March,  April,  May,  June^ 
July,  and  August  of  said  year,  for  the  pur- 
pose of  carrying  out  the  provisions  of  said 
horticultural  act  In  said  connty,  the  sum 
of  eight  hundred  twenty-four  and  29/lOa 
($824.29)  dollars. 

"That  the  total  amount  expended  in  said 
county  of  Asotin  during  the  years  of  1909, 
1910,  and  1911,  In  carrying  out  the  provisions 
of  said  horticultural  act  in  said  connty,  and 
which  has  been  certified  to  the  county  audi- 
tor of  said  county,  as  heretofore  allied,  and 
as  provided  In  chapter  135  of  the  Session 
Laws  of  1909,  amounts  to  one  thousand  seven 
hundred  slxty-slz  and  82/100  ($1,766.82)  dol- 
lars. 

"That  said  amount  so  expended  Is  now  due- 
and  payable  by  said  county  of  Asotin  to  the 
state  of  Washington,  to  be  placed  in  the  hor- 
ticultural fund  of  the  state,  as  provided  la 
chapter  43  of  the  Session  Laws  of  1911. 

"That  said  amount  or  no  part  thereof  baa 
been  paid  to  the  state  of  Washington,  or  has 
been  paid  into  the  horticultural  fund  of  the 
state  of  Washington,  or  Into  the  district 
hortlcultural  fund  of  district  No.  12." 

To  this  amended  complaint,  a  demurrer 
was  Interposed  and  sustained.  The  plaintiff 
elected  to  stand  upon  Its  amended  complaint, 
and  refused  to  plead  further.  Judgment  was 
entered  dismissing  the  action,  from  which 
the  present  appeal  is  prosecuted. 

The  ultimate  question  to  be  determined  is 
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whether  tbe  state  can  maintain  such  an  action 
as  this  against  the  county.  The  respondent, 
in  support  of  the  coiTectness  o(  the  judg- 
ment of  tbe  superior  court,  In  its  brief,  makes 
the  following  contentions:  First,  that  the 
state  Is  not  autliorlzed  to  maintain  tbe  ac- 
tion; second,  that  chapter  43  of  the  Laws 
of  1911  violates  the  provision  of  the  Consti- 
tution which  requires  that  no  bill  shall  em- 
brace more  than  one  subject,  and  that  shall 
be  expressed  in  its  title;  third,  ttiat  the 
terms  "assessed  or  levied,"  as  used  In  chapter 
43  of  the  Ij&ws  of  1931,  cannot  be  given  ef- 
fect; and,  fourth,  that  the  state's  appropri- 
ate remedy  was  by  mandamus  to  compel  the 
officers  of  tbe  county  to  levy  the  tax  neces- 
sary to  meet  the  horticultural  inspection  ex- 
penses in  the  county. 

[1]  I.  First,  then,  Is  the  state  clothed  with 
power  to  Institute  and  maintain  the  present 
action?  At  the  legislative  session  for  the 
year  1009,  an  act  was  passed  entitled  "An 
act  relating  to  horticulture  and  prescribing 
penalties  for  the  violation  thereof  and  declar- 
ing an  emergency."  Laws  of  1909,  c.  135,  p. 
405.  This  act  created  the  office  of  state 
commissioner  of  horticulture,  provided  for 
tbe  appointment  of  a  deputy  and  district  in- 
spectors, and  defined  tbeir  respective  duties. 
By  section  14  the  state  is  divided  into  15 
horticultural  districts.  District  12  is  com- 
prised of  Whitman  and  Asotin  counties.  Sec- 
tion 63  provides  that  the  district  horticul- 
tural inspectors  shall  furnish  to  the  county 
auditor  of  each  county  included  In  their 
respective  districts  a  statement  showing  the 
expenses  of  their  office  with  respect  to  the 
work  done  under  the  provisions  of  the  act  in 
each  county.  By  section  64  It  is  made  the 
duty  of  the  board  of  county  commissioners, 
at  the  time  of  making  the  regular  annual 
tax  Iev7  in  each  year,  to  include  and  levy  a 
tax  upon  the  taxable  property  of  the  county 
in  such  amount  as  may  be  necessary  on  ac- 
count of  the  horticultural  inspection,  this 
tax  to  be  levied  and  collected  in  the  same 
manner  as  other  taxes,  and  upon  Its  collec- 
tion the  same  to  he  turned  over  to  the  state 
treasurer  for  the  benefit  of  the  "district  hor- 
ticultural fund." 

In  the  year  1911  the  Legislature  passed  an 
act  entitled  "An  act  relating  to  salaries  and 
expenses  of  horticultural  Inspectors,  making 
an  appropriation  therefor,  and  declaring  an 
emergency."  Laws  of  1911,  c.  43,  p.  141. 
Section  3  of  this  act  provides  that  the  coun- 
ty treasurers  of  tbe  several  counties  shall 
remit  to  tbe  state  treasurer  the  amount  as- 
sessed against  the  counties  for  purposes  of 
horticultural  Inspection,  and  shall  pay  to  the 
state  treasurer  such  amounts  as  were  then 
due  and  owing,  or  should  thereafter  become 
due  and  payable  to  the  state  treasurer.  Sec- 
tion 4  provides:  "The  Attorney  General  of 
the  state  of  Washington  Is  hereby  Instructed 
to  bring  an  action  against  any  county  or 
counties  whl(:h  have  failed  to  pay  the  amount 
assessed  or  levied  against  said  counties  by 


horticultural  inspectors  tor  said  hoiUcnl- 
tural  purposes." 

Asotin  county  failed  to  make  the  levy  aa 
required  by  the  act  of  1909.  Consequently  no 
remission  to  the  state  treasurer  from  tbat 
county  was  made  as  required  by  the  act  of 
1911.  The  purpose  of  the  present  action  was 
to  recover  a  judgment  against  the  county  tor 
the  amount  of  the  expenses  which  had  been 
incurred  by  the  district  inspectors  In  that 
county,  and  which  had  not  been  paid  into  the 
state  treasury. 

It  Is  argued  that  the  state  cannot  maintain 
this  action  because  tbe  Legislature  bas  not 
authorized  It  Section  4  of  the  act  of  1911, 
above  quoted,  instructs  the  Attorney  Qener- 
al  to  bring  the  action.  But  It  Is  claimed 
that,  since  the  statute  does  not  specify  that 
It  shall  be  brought  in  the  name  of  tbe  state, 
it  cannot  be  so  brought  This  contention 
cannot  be  sustained.  By  section  1  of  article  3 
of  the  Constitution  the  Attorney  General  Ls 
made  one  of  the  executive  officers  of  tbe 
state.  By  section  21  of  this  article  It  Is  pro- 
vided that  he  shall  be  the  legal  adviser  of 
state  officers,  and  shall  perform  such  other 
duties  as  may  be  prescribed  by  law.  The 
function  of  this  officer  is  to  represent  the 
state  in  legal  matters  and  proceedings. 
When  the  Legislature  directed  him  to  bring 
an  action  against  any  county  or  coontleJ 
for  the  purpose  of  collecting  moneys  which, 
by  section  3  of  the  act,  were  made  due  and 
payable  to  the  state  treasurer,  it  was  cer- 
tainly contemplated  that  such  action  would 
be  Instituted  in  the  name  of  the  state,  whose 
representative  and  counselor  the  Attorney 
General  is. 

[2,  3]  IX.  The  title  of  the  act,  the  sufficien- 
cy of  which  Is  questioned,  is,  "An  act  relating 
to  salaries  and  expenses  of  horticultural  in- 
spectors," etc.  Section  19  of  article  2  of  tbe 
state  Constitution  provides:  "No  bill  shall 
embrace  more  than  one  subject,  and  that 
shall  be  expressed  In  the  title."  It  Is  claim- 
ed tbat  the  title  of  the  act  Is  not  sufficiently 
broad  to  include  that  part  of  the  subject-mat- 
ter thereof  which  directs  the  Attorney  Gen- 
eral to  bring  an  action  against  the  county. 
It  is  not  necessaty  that  the  title  of  an  act 
under  this  constitutional  provision  should  be 
a  complete  index  to  Its  provisions.  State  v. 
Sharpless,  31  Wash.  191,  71  Pac.  737,  96  Am. 
St.  Bep.  893;  State  ex  rel.  Zenner  v.  Gra- 
ham, 34  Wash.  81,  74  Pac.  1058;  SeatUe  & 
L.  W.  W.  Co.  V.  Seattle  Dock  Co.,  35  Wash. 
503,  77  Pac.  845.  It  Is  sufficient  If  It  Indi- 
cates to  an  inquiring  mind  the  scope  and  pur< 
pose  of  the  law.  The  title  may  be  general, 
and  will  include  all  matters  inddental  and 
germane  thereto.  In  State  ex  reL  Jones  v. 
Clausen,  188  Pac.  653,  In  construing  this  pro- 
vision of  the  Constitution,  it  was  said:  "The 
Constitution  does  not  require  that  a  title 
shall  be  an  index  to  the  body  of  the  act.  It 
is  enough  if  it  indicates  to  the  inquiring  mind 
the  scope  and  purpose  of  the  law.  The  title 
may  be  general,  and  all  matters  laddental  oc 
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germane  thereto  may  be  written  Into  tbe  body 
of  the  law.  This  has  been  declai-ed  so  often 
by  the  court  and  is  so  familiar  that  a  list  of 
the  cases  would  occupy  space  that  had  better 
be  devoted  to  other  uses."  The  act  by  Its  ti- 
tle related  to  salaries  and  expenses  of  hortl- 
cultnral  Inspection.  The  method  provided  by 
section  4  for  recovering  these  salaries  and 
expenses  was  a  matter  which  was  incidental 
and  germane  to  the  general  parpoaea  of  the' 
act  as  expressed  in  tbe  title. 

(41  III.  Section  4  of  the  act  of  1911,  al- 
ready set  out,  required  the  Attorney  General 
to  bring  an  action  against  any  county  which 
bad  failed  to  pay  tbe  amount  "assessed  or 
levied  against  said  counties  by  horticultural 
in8i>ectors  for  said  horticultural  purposes." 
Inquiry  must  be  directed  to  the  determina- 
tion of  what  is  meant  by  "assessed  or  levied" 
as  used  in  tliis  statute.  By  section  63  of  tbe 
act  of  IQOO  it  is  made  the  duty  of  district 
horticultural  Inspectors  between  the  Ist  day 
of  July  and  the  1st  day  of  September  each 
year  to  furnish  to  tbe  county  auditor  a  state- 
ment showing  tbe  expenses  of  their  office,  to- 
gether with  an  estimate  of  the  expense  of 
such  work  witblu  tbe  county  for  the  ensuing 
year.  By  section  64  it  was  provided:  "It 
sbail  be  tbe  duty  of  the  board  of  county  com- 
naissioners  at  the  time  of  making  tbe  regular 
annual  tax  levy  in  each  year  to  Include  and 
levy  a  tax  upon  the  taxable  property  of  such 
county  In  such  an  amount  as  they  shall  find 
will  produce  funds  sufficient  to  meet  tbe  es- 
timated expense  for  horticultural  purposes 
for  tbe  ensuing  year,  wlilcb  tax  shall  be 
known  as  a  'horticultural  tax*  and  which 
shall  be  levied  and  collected  the  same  as  oth- 
er general  taxes.  •  •  • "  It  Is  apparent, 
therefore,  that  by  the  act  of  1909  the  district 
inspectors  were  only  to  furnish  a  statement 
showing  the  expenses  Incurred  and  the  esti- 
mated amount  for  the  ensuing  year,  and  that 
it  then  became  tbe  duty  of  the  county  com* 
missloners  to  make  the  tax  levy.  While  tbe 
Legislature,  in  n^Dg  the  terms  "assessed  or 
levied"  In  the  act  of  1911,  was  somewhat  im- 
provident In  the  use  of  its  language,  it  seems 
plain  that  it  was  not  there  intended  that  tbe 
district  horticultural  inspectors  should  levy 
tbe  tax.  Tbls  act  was  in  eCTect  a  continuation 
of  the  act  of  1909,  and  must  he  read  In  the 
light  of  tbe  provisions  of  that  act.  As  al- 
ready stated,  it  was  there  provided  that  the 
district  inspectors  should  furnish  a  statement 
to  the  counties,  and'  that  the  county  com- 
missioners should  levy  the  tax  as  in  other 
cases.  In  the  light  of  these  provisions  it  Is 
obvious  that  "assessed  or  levied."  as  used  In 
tbe  act  of  1911,  means  nothing  more  than 
"charged."  Any  other  construction  would  de- 
feat the  very  purpose  of  the  act  The  dis- 
trict inspectors  having  no  power  to  levy  a 
tax,  it  cannot  be  presumed  that  the  Legisla- 
ture, when  providing  for  the  collecting  from 
the  counties  the  amounts  which  had  become 
due  and  payable  under  the  act  of  1909,  In- 
tended to  do  a  useless  thing. 


[S]  An  act  of  the  Legislature  should  not  be 
given  an  interpretation  which  would  make  it 
an  absurdity  when  it  Is  susceptible  of  a  rea 
sonable  interpretation  which  could  carry  out 
tbe  manifest  intent  of  tbe  Legislature.  In 
Endllch,  Interpretation  of  Statutes,  S  264,  it 
Is  sold:  "Tbe  presumption  against  absurdity 
in  the  provldon  of  a  legislative  enactment  is 
pn^ably  a  more  powerful  guide  to  its  con- 
struction than  even  the  presumption  against 
unreason,  tnconvenlence,  or  injustice.  Tbe 
Legislature  may  be  supposed  to  intend  all  of 
these;  but  it  can  scarcely  be  supposed  to  in- 
tend Its  own  stultification.  Accordingly,  it 
has  been  said  that,  when  to  follow  the  words 
of  an  enactment  would  lead  to  an  absurdity 
as  its  conseqinenoes,  that  consUtntes  sufficient 
authority  to  the  Inteipreter  to  depart  from 
them." 

[1,  7]  IT.  Finally,  the  respondent  takes  the 
position  that  tbe  state's  available  remedy 
was  an  action  in  mandamus  against  the  conn- 
ty  commissioners  to  compel  the  levy  of  tbe 
tax,  and  that  it  bad  no  right  to  bring  tbe  ac- 
tion against  the  county  in  its  present  form. 
This  argument  must  be  upheld.  We  think  it 
was  not  intended  by  the  Legislature  to  make 
a  charge  against  the  general  funds  of  the 
county.  There  is  nothing  in  either  the  act  of 
1909  or  1911  to  indicate  It;  but  there  Is  much 
suggesting  the  contrary.  Section  64  of  the 
act  of  1909,  already  referred  to,  makes  it  the 
duty  of  tbe  board  of  county  commissioners, 
at  the  time  of  making  tbe  regular  annual  tax 
levy  in  each  year,  to  Include  and  levy  a  tax 
upon  the  taxable  property  of  such  county  to 
meet  the  estimated  expense  for  horticultural 
purposes,  which  tax  shall  be  levied  and  col- 
lected the  same  as  other  general  taxes.  Tbe 
act  provides  that  the  sum  so  collected  shall 
be  paid  over  to  tbe  state  treasurer  and  used 
for  purposes  specially  Indicated.  The  prima- 
ry duty,  therefore,  tbe  violation  of  which  sus- 
tains and  justifies  the  proceeding  or  action, 
is  a  breach  of  duty  on  tbe  part  of  the  county 
commissioners.  If  the  tax  bad  been  levied, 
and  was  in  the  process  of  collection,  and  for 
any  reason  its  payment  had  been  delayed  by 
the  property  owner,  a  showing  of  this  fact 
would  be  a  complete  defense  to  an  action  of 
this  kind.  In  such  an  event  the  court  would 
no  doubt  hold  that  tbe  tax  was  not  payable 
out  of  tbe  general  fund,  and  that  tbe  only 
remedy  would  be  mandamus  to  compel  tbe 
treasurer  to  collect  by  process.  The  principle 
remains  the  same  whether  the  tax  is  in  pro- 
cess of  collection  or  has  never  been  levied  at 
all.  The  remedy  is  to  reach  tbe  taxpayer  and 
create  a  special  fund,  and  not  to  compel  tbe 
imyment  out  of  the  general  revenues  of  the 
county  against  which  tbe  horticultural  ex- 
pense bas  not  been  estimated  as  a  possible 
liability.  Nor  does  it  follow,  because  the  At- 
torney General  is  required  to  bring  an  action 
against  any  county  which  fails  to  pay  the 
amount  assessed  or  levied  against  such  coun- 
ties by  the  horticultural  inspectors  for  horti- 
cultural purposes,  that  he  can  bring  f^n  ac- 
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tiOD  for  a  money  Judgment  The  action  re- 
ferred to  In  tbe  statute  Is  sucb  an  action  as 
is  made  appropriate  by  statute  or  by  a  re- 
sort to  the  common  law.  The  appropriate 
remedy  to  compel  the  performance  of  a  stat- 
utory duty  by  a  public  officer  Is  mandamus. 
This  suit  Is  between  the  state  and  one  of  Its 
political  subdivisions,  and  should  be  directed 
by  the  court  In  the  proper  way.  Without 
assembling  tbe  cases,  it  may  be  said  that,  un- 
der repeated  decisions  of  this  court,  It  is  pos- 
sible to  bring  In  new  parties  when  necessary, 
and  to  enter  a  Judgment  that  will  meet  the 
merits  of  the  case.  It  would  serve  no  use- 
ful purpose  to  dismiss  the  action  and  require 
a  new  proceeding  to  be  Instituted. 

The  cause  will  be  remanded,  with  leave  to 
bring  in  the  proper  county  officials  as  par- 
ties to  tbe  action,  and  to  amend  the  com- 
plaint so  that  the  duty  Imposed  by  the  Leg- 
islature may  be  required  to  be  performed, 
and  the  money  due  the  state  brought  from 
the  source  that  the  Legislature  Intended. 
Tbe  cause  will  be  remanded  for  farther  pro- 
ceedings as  indicated. 

CROW,  C.  and  ELLIS,  CHADWICK, 
and  GOSE,  JJ.,  concur. 


(79  Wash.  MS) 

STATE  V.  PITNEY. 


(No.  115S5.) 


(Supreme  Court  of  Washington.   May  16, 
1914.) 

1.  Constitutional  Law  (g  230*>— Licenses 
(8  ?•)— Equal  Pbotection  of  Laws. 

Lawa  1913,  c.  184,  forbiddiag  the  use,  in 
connection  with  the  sale  of  goods,  of  trading 
stamps,  unless  a  license  fee  be  paid,  does  not 
violate  the  right  of  citizen  to  the  equal  pro- 
tection of  tbe  laws. 

[Ed.  Note.— For  other  cases,  see  Coostito- 
tional  Law.  Cent  Dig.  f  687;  Dec.  Dig.  |  230;* 
Ucenses,  Cent  Dig.  ff  7-15,  19;  Dec.  Dig. 
I  7.*] 

2.  CoMBilTtrriONAL  Law  (§  48*>— Detekmika- 

TION  OP  CONSTrrUTIONALITY. 

A  law  is  to  be  Bustained  as  constitutional 
unless  its  invalidity  Is  so  apparent  as  to  leave 
no  reasonable  doubt  on  the  questioD. 

[Ed.  Note. — For  otber  cases,  see  Constitu- 
tional Law,  Cent  Dig.  {  46;  Dec.  Dig.  S  48.*] 

3.  CONSTITUTOONAL  LaW   ({  81*)  —  "POLICE 

Power.  *' 

Tbe  "police  power"  includes  all  regulations 
designed  to  promote  the  public  convenience, 
general  welfare,  and  general  prosperity,  and 
extends  to  all  ^reat  public  needs,  as  well  as 
regulations  dosigned  to  promote  the  public 
health,  the  public  morals,  or  the  public  safety. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  g  148:  Dec.  Dig.  §  81.» 

For  otber  definitions,  see  Words  and  Phras- 
es, vol  6,  ppw  6424-5438;  vol.  S,  p.  7756.] 

4.  Constitutional  Law  (g  81*) — Detebmina- 

TION  of  CONBTITUTIONALirr— PbESUMPTION. 

In  determining  whether  a  law  is  within 
the  police  power,  it  need  not  be  found  that 
facts  exist  which  would  justify  it,  but  it  is 
enough  that  a  state  of  facts  can  reasonably  be 
presumed  to  exist  which  would  justify  it,  in 
which  case  it  will  be  presumed  that  they  did 


exist  and  that  the  law  was  passed  for  that  rea- 
son. 

[Ed.  Note.— For  other  caaes.  see  Constitn- 
tional  Law,  Cent  D^.  |  148;  Dec  Dig.  |  81.*> 

5.  Constitutional  Law  (g  287*)— Due  Pro- 
cess —  Police  Poweb  —  Tbamno  Staicps 
Law. 

Laws  1913,  c.  134,  in  effect  prohibiting,  by- 
imposing  an  annual  license  fee  of  $6,000,  tbe 
use  of  trading  stamps  in  the  sole  of  goods,  i«- 
within  the  police  power,  and  so  does  not  vio- 
late the  due  process  of  law  clause. 

[Ed.  Note. — For  other  cases,  see  ConstiCu- 
tional  Law,  Cent  D^.  g|  831,  905;  Dec  Dig. 
I  287.*]  «      .  - 

Mount  and  Gose,  JJ.,  dissenting. 

Banc.    Appeal  from  Superior  Coart, 
King  County ;  J.  T.  Ronald,  Judge. 

Demurrer  to  Information  against  F.  S.  Pit- 
ney was  snstalned,  Judgment  of  dismissal  eo- 
tered,  and  the  State  appeals.  Reversed  and 
remanded,  with  fflreclioiis. 

John  F.  Morpby,  Rob't  H.  Evans,  and 
Brlghtman,  Halverstadt  &  Tennant,  all  of 
Seattle,  for  the  State.  Stroock  &  Stroodc,  of 
New  York  City,  and  Hughes,  McMicten, 
Dovell  ft  Ramsey,  of  Seattle,  for  respondent. 

MAIN,  J.  The  defiendant  in  this  case  was 
by  information  charged  with  tbe  crime  of 
using  trading  stamps.  In  Tiolatlra  of  law. 
At  the  legislative  session  of  1913  (Lam  of 
1913,  p.  413),  an  act  was  passed  forbidding- 
the  use  in  connection  with  tbe  sale  of  goods, 
wares,  or  merdmndise,  of  ai^  stamps,  cou- 
pons, ticlcets,  certifl<Ates,  cards,  or  other 
similar  devices,  unless  a  license  fee  in  the 
sum  of  96.000  per  annum  be  paid,  as  specified 
in  tbe  act  A  violation  of  any  of  the  provi- 
sions of  the  act  was  made  a  gross  misde- 
meanor. To  the  amended  information  charg- 
ing the  defentent  with  the  use  of  trading 
stamps,  in  violation  of  tbe  statute,  a  demur- 
rer was  interposed.  This  was  sustained  by 
the  trial  court  Tbe  state  elected  to  stand 
upon  tbe  amended  Information  and  refused 
to  plead  further.  Thereupon  a  judgment  <Rb- 
missing  the  cause  was  entered,  from  which 
the  present  appeal  is  prosecuted. 

The  sole  question  for  determination  is 
whether  tbe  act  in  question  violates  any  pro- 
vision of  the  state  or  federal  Constitutions. 

As  sustaining  the  Judgment  of  tbe  trial 
court  our  attention  is  called  to  the  following 
provisions  of  tbe  state  Gonstltntlon:  Article 
1,  {  3,  which  provides  that  no  person  shall  be 
deprived  of  life,  liberty,  or  property  without 
due  process  of  law.  Section  12  of  tbe  same 
article,  which  guarantees  the  equal  protec- 
tion to  all  cltlzms.  And  section  14.  which 
prohibits  excessive  fines.  The  provision  of 
the  federal  Constitution  which  Is  pointed  out 
Is  section  1  of  the  fourteenth  amendment, 
which  provides  that  no  state  shall  deprive 
any  person  of  life,  liberty,  or  proper^  with- 
out due  process  of  law,  nor  deny  to  any  per- 
son within  its  Jurisdiction  tbe  equal  protec- 
tion of  the  laws. 
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tl]  That  provision  of  tbe  state  Gonstltotlon 
which  prohibits  excessive  fines  need  not  be 
further  noticed.  For  the  purposes  of  this 
opinion  It  will  be  assomed  that  the  fine  of 
S6,000  whldi  the  act  provides  for  is  prohib- 
itory. In  other  words,  the  act  will  be  con- 
Hidered  as  though  it  prohibited  tbe  use  of 
trading  stamps.  This  assumption  also  makes 
it  unnecessary  to  determine  whether  the  court 
may  inqnlre  into  the  amount  of  the  tax, 
wh&i  tbe  right  to  tax  Is  once  established,  and 
determine  whether  It  is  prohibitive.  TheiHco- 
Tiaions  of  the  federal  and  the  state  Oonstl- 
tutions  relative  to  the  equal  protectkm  ot  the 
laws,  and  due  process  of  law,  are  substan- 
tially the  same,  niat  the  law  does  not  vio- 
late the  right  of  a  Citizoi  to  equal  protection 
of  tbe  laws  la  settled  In  the  oases  of  Fleet- 
wood V.  Bead,  21  Wash.  547,  58  Pac.  666,  47 
Ij.  B.  A.  20S;  Sperry  &  Hutehinstm  t. 
Tacoraa,  68  Wash.  2B4, 122  Pac.  1060. 

[2*1]  The  ultimate  question  for  determina- 
tion is  whether  a  law  which  prohibits  the 
use  of  trading  stamps  violates  the  due  process 
of  law  clause  of  either  tbe  state  or  federal 
Gmutitntlons.  When  the  constitutionality  of  a 
legislative  enactmmt  is  called  in  question,  it 
will  be  presumed  constitutional  and  valid  un- 
til the  contrary  clearly  appean.  It  is  the 
duty  of  tile  court  to  sustain  the  law,  unless 
Its  invalidi^  Is  so  apparent  as  to  leave  no 
reastmable  doubt  upon  the  question.  In  State 
V.  Ide,  36  Wash.  076,  77  Pac.  061,  67  U  R.  A. 
280,  102  Am.  St.  Bep.  014.  1  Ann.  Oaa.  634, 
the  court  speaking  upran  this  subject  said: 
"Before  proceeding  to  the  consideration  of 
the  objections  Interposed  by  appellant  to  tills 
poll  tax  law  and  these  dty  ordinances,  we 
deem  It  pnq;>er  to  observe  that  it  ts  settled  by 
the  highest  authority  that  a  legislative  enact- 
ment is  presumed  to  be  ctmstitutlonal  and  val- 
id until  Uie  contrary  clearly  appears.  In  otiier 
words,  the  courts  will  presume  that  an  act 
regularly  passed  by  the  legislative  body  of 
the  govemmmt  is  a  valid  law,  and  will  en- 
tertain no  presumptions  against  Its  validity. 
And,  when  tbe  constltutlonaUty  of  an  act  of 
toe  legislature  is  drawn  in  question,  tbe  court 
will  not  declare  it  void  unless  its  invalidity 
Is  so  apparent  as  to  leave  no  reasonable 
doubt  upon  tbe  subject" 

If  the  law  under  oonslderation  Is  a  proper 
exerdse  of  the  p(dice  power,  its  constitution- 
ality will  liardly  be  denied.  In  determining 
tbe  validity  of  the  law,  therefore,  inquiry 
most  be  directed  to  whether  its  provisions 
come  within  the  scope  of  tbe  '*police  power." 
The  early  de<Mons  define  this  power  as  ex- 
tending to  those  regulations  promulgated  by 
or  under  tbe  authority  of  the  Legislature 
which  had  for  their  object  the  promotion  of 
tbe  public  health,  the  public  morals,  or  the 
public  safety.  Without  reviewing  the  evo- 
lution of  the  law  npon  this  subject  as  evi- 
denced by  the  decisions  of  courts  of  last  re- 
sort, it  may  be  said  that,  whatever  may  be 
the  limits  by  which  tbe  earlier  dedcioTig  dr- 
<nmscrlbed  the  power,  it  has  In  the  more  re- 


cent dedsions  been  defined  to  include  all 
those  regulations  designed  to  promote  the 
public  convenlelice,  tbe  general  welfare,  the 
general  prosperity,  and  extends  to  all  great 
public  needs,  as  well  as  regulations  designed 
to  promote  the  public  health,  the  public 
morals,  or  the  public  safety.  In  C,  B.  &  Q. 
B.  Co.  V.  Illinois,  200  IT.  S.  561,  26  Sup.  Ct 
S4t  60  L.  Ed.  506,  It  was  said:  "We  hold 
Qiat  the  police  power  of  a  state  embraces  reg- 
ulations designed  to  promote  the  public  c<m- 
voiience  or  the  general  prosperity,  as  well 
as  regulations  designed  to  promote  the  pub- 
lic health,  the  public  morals,  or  the  public 
safety." 

In  Noble  State  Bank  t.  HaAeU,  219  U.  S. 
104,  31  Sup.  Ct  186,  65  L.  Ed.  112,  32  L.  B. 
A.  (N.  S.)  1062,  Ann.  Cas.  1912a.  487.  it  was 
said:  "It  may  be  said  in  a:  general  iray  that 
the  police  power  extends  to  all  tbe  great  pub- 
lic needs.  Camfleld  v.  United  States,  167  U. 
S.  518, 17  Sup.  Ct  864,  42  L.  Bd.  260.  It  may 
be  put  forth  In  aid  of  what  Is  sanctioned  by 
usage,  or  held  by  the  preYSlllng  morality  or 
strong  and  preponderant  opinion  to  be  great- 
ly and  immediately  necessary  to  the  public 
welfare." 

In  Schmldinger  v.  Chicago,  226  IT.  8.  578, 
33  Sup.  Ct  182,  57  L.  Ed.  364,  it  was  said: 
*^e  right  of  state  Legislatures  or  munld- 
palitles  acting  under  state  authority  to  regu- 
late trades  and  callings  in  the  exercise  of 
the  police  power  is  too  well  settled  to  require 
any  extended  discussion.  In  OundUng  v.  <^1- 
csgo,  177  U.  S.  183,  188  [20  Sup.  Ct  688,  6S5 
(44  Lb  Bd.  725)],  the  doctrine  was  stated  by 
tills  court  as  follows:  'B^nlations  respecting 
the  purauit  of  a  lawful  trade  or  business  are 
of  vei^  ftequent  occurrence  in  the  various 
cities  of  the  country,  and  what  such  regula- 
tions shall  be  and  to  what  particular  trade, 
business,  or  occupation  they  shall  apply,  are 
questions  fbr  the  state  to  determine,  and  their 
determination  comes  within  the  proper  exer* 
else  of  tile  poUce  power  by  the  state,  and  un- 
less the  regulations  ere  so  utterly  unreason- 
able  and  extravagant  In  their  nature  and 
purpose  that  the  property  and'  personal 
rights  of  ttie  dtizen  are  unnecessarily,  and 
in  a  manner  wholly  arbitrary.  Interfered 
with,  or  destroyed  without  due  process  of 
law,  they  do  not  extend  beyond  the  power  ot 
the  state  to  pass,  and  they  form  no  subject 
for  federal  Interferatce.' " 

This  court  in  State  v.  Moantaln  Timber 
Co.,  "nS  Wash.  681,  135  Pac  645,  discussing 
the  scope  of  the  police  power,  used  this  lan- 
guage: "The  scope  of  the  police  power  Is  to 
be  measured  by  the  legislative  will  of  the 
people  upon  questions  of  public  concern,  not 
in  acts  passed  in  response  to  sporadic  im- 
pulses or  exuberant  displays  of  emotion,  but 
In  those  enacted  in  affirmance  of  established 
usage  or  of  such  standards  of  morality  and 
expediency  as  have  by  gradual  processes 
and  accepted  reason  become  so  fixed  as  to 
fairly  indicate  the  better  will  of  the  people  In 
tbelr  social,  industrial,  and  political  devel- 
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opment.  If,  then,  the  execntlve  and  Judicial 
departments  unite  to  uphold  the  will  of  the 
l^lslatlve  department,  It  may  fairly  be  said 
that  all  reasonable  men  can  agree  that  the 
act  Is  essential  for  the  preservation  of  the 
public  welfare  and  that  the  Constitution  does 
not  apply." 

In  determining  whether  the  provisions  of  a 
law  bring  It  within  the  police  power,  it  is 
not  necessary  for  the  court  to  find  that  facts 
exist  which  would  Justify  such  l^Islatlon. 
If  a  state  of  facts  can  reasonably  be  pre- 
sumed to  exist  which  would  Justify  the  leg- 
islation, the  court  must  presume  that  it  did 
exist  and  that  the  law  was  passed  for  that 
reason.  If  no  state  of  circumstances  could 
exist  to  Justify  the  statute,  then  It  may  be 
declared  void  because  in  excess  of  the  legis- 
lative power.  In  Munn  v.  Illinois,  94  U.  S. 
113,  24  L.  Ed.  77,  speaking  upon  this  question 
it  was  said:  "For  our  purposes  we  must  as- 
sume that,  if  a  state  of  facte  could  exist  that 
would  Justify  such  legislation,  it  actually  did 
exist  when  the  statute  now  under  considera- 
tion was  passed.  For  us  the  question  Is  one 
of  power,  not  of  expediency.  If  no  state  of 
circumstances  could  exist  to  Justify  such  a 
statute,  then  we  may  declare  this  one  void, 
because  in  excess  of  the  legislative  power  of 
the  state.  But  If  it  could,  we  must  presume 
It  did.  Of  the  propriety  of  legislative  inter- 
ference within  the  scope  of  legislative  power, 
the  legislature  is  the  exclusive  Judge." 

In  Home  Telephone,  etc.,  Co.  v.  Los  Angeles, 
211  V.  S.  265,  29  Sup.  Ct.  50.  53  L.  Ed.  176, 
a  like  view  Is  expressed.  It  Is  there  said, 
quoting  from  a  previous  decision  of  the  same 
court:  "But  In  determining  whether  the  Leg- 
islature, In  a  particular  enactment,  has 
passed  the  limits  of  its  constitutional  author- 
ity, every  reasonable  presumption  must  be  In- 
dulged in  favor  of  the  validity  of  such  enact- 
ttieuL  It  must  be  regarded  as  valid,  unless 
it  can  be  clearly  shown  to  be  In  conflict  with 
the  Constitution.  It  is  a  well-settled  rule  of 
constitutional  exposition  that  If  a  statute 
may  or  may  not  be,  according  to  circum- 
stances, within  the  limits  of  legislative  au- 
thority, the  »istence  of  the  (drcumstances 
necessary  to  support  it  must  be  presumed." 

It  follows,  then,  that  If  a  state  of  facts 
could  exist  which  would  Justify  the  Legisla- 
ture Id  forbidding  the  use  of  trading  stamps. 
It  must  be  presumed  to  have  actually  existed. 
What  state  of  facts  might  reasonably  have 
prompted  the  Legislature  to  forbid  the  use 
of  trading  stamps  In  connection  with  the  sale 
of  merchandise?  It  might  reasonably  be  sup- 
posed or  presumed  tbat  the  Legislature  be- 
lieved that  the  use  of  these  stamps  would 
encourage  indiscriminate  and  unnecessary 
purchasing  by  people  111  able  to  indulge  In 
any  extravagance.  Or  suppose  that  the  Leg- 
islature believed  that  the  use  of  these  stamps 
was  practically  forced  upon  certain  mer- 
chants without  any  practical  benefit  resulting 
therefrom,  and  thus  they  were  conlpelled  to 
par       per  cent  upon  their  cross  sales  for 


the  use  of  the  stamps.  The  Legislature  migbt 
reasonably  have  believed  that  the  stamp  com- 
panies, in  order  to  cause  the  stamps  to  be 
nsed  In  a  certain  dty,  would  contract  witb 
one  merchant  for  their  use,  agreeing  to  pay 
him  a  percentage  of  the  sums  collected  by 
them  from  other  merchants,  and  then  use  tbe 
first  contract  so  secured  to  force  other  mer- 
chants into  using  the  stamps,  or  suffer  loss  of 
trade  by  failure  so  to  do.  In  other  words, 
that  legitlntate  business  was  vlrbially  coorced 
into  paying  tribute  to  the  stamp  company,  a 
nonproducw  of  wealth  or  value. 

In  the  case  of  Otis  v.  Parker,  167  U.  S.  606, 
23  Sup.  Ct  168,  47  I^  Ed.  323,  the  question 
before  the  court  was  whether  a  provision  of 
the  California  Constitution  wMch  prohibited 
the  sale  of  the  shares  of  capital  stock  ot  any 
corporation  on  margin  to  be  delivered  at  « 
future  date  offended  against  the  due  process 
of  law  clause  of  the  federal  Constitution.  It 
was  held  that  the  regulation  provided  for  In 
the  state  Constitution  did  not  exceed  the 
power  of  the  state.  It  was  said:  "We  can- 
not say  that  there  might  not  be  conditions  of 
public  delirium  in  which  at  least  a  temporary 
prohibition  of  sales  mi  margins  would  be  a. 
salutary  thing.  Still  less  can  we  say  tbat 
there  might  not  l>e  condltlona  In  which  it 
reasonably  might  be  thought  a  salutary 
thing,  even  if  we  disagreed  with  the  opin- 
ion." 

In  the  case  of  Central  Lumber  Co.  v.  Soutb 
Dakota.  226  U.  S.  157,  33  Sup.  Ct  66,  57  I*. 
Ed.  164,  there  was  uuder  consideration  an  act 
of  the  Legislature  of  South  Dakota  which 
prohibited  a  person  in  the  production,  manu- 
facture, and  distribution  of  any  commodity 
in  general  use,  from  discriminating  between 
different  sections  or  communities  or  cities  of 
tbe  state  by  selling  such  a  commodity  at  a 
lower  rate  In  one  section  than  In  another. 
The  constitutionality  of  the  law  was  sus- 
tained. In  the  course  of  the  opinion  it  was 
said:  "We  must  assume  that  the  Legislature 
of  South  Dakota  consid^ed  that  people  sell- 
ing In  two  places  made  the  prohibited  use  of 
their  opportunities  and  that  such  use  was 
harmful,  although  the  usual  efforts  of  com- 
petitors  were  desired.  It  mlgl  t  have  been 
argued  to  the  Legislature  with  more  force 
than  it  can  be  to  us  tbat  recoupment  In  one 
place  of  losses  In  another  is  merely  an  in- 
stance of  financial  ability  to  compete.  If  the 
liCgislature  thought  that  that  particular 
manifestation  of  ability  usually  came  from 
great  corporations  whose  power  it  deemed  ex- 
cessive and  for  that  reason  did  more  harm 
than  good  In  their  state,  and  that  there  was 
no  other  case  of  frequent  occurrence  whore 
the  same  could  be  said,  we  cannot  review 
their  economics  or  their  facts.  That  the  law 
embodies  a  wide^read  conviction,  appears 
from  the  decisicns  la  other  states.  (Citinc 
authorities.)" 

The  facts  hypothetlcally  stated,  as  well  aa 
others  that  might  be  presumed  to  have  ex- 
isted, would  seem  to  bring  the  present  casa 
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vitbln  the  holdings  of  the  two  caaea  last 
cited.  That  the  law  was  not  ^uaed  In  re- 
sponse to  "sporadic  impulse  or  exnberant  dis- 
plays of  emotion,"  but  embodies  a  settled 
conviction  that  the  use  of  trading  stamps  Is 
barmfal,  la  evidenced  by  the  tact  that  the 
L^slatnre  at  two  different  seasons  has 
legislated  against  their  use,  first  In  1905 
(Laws  of  VQOiB,  p.  874)  and  second,  in  1913,  the 
present  Iftw.  We  think  this  act  of  the  Legis- 
lature falls  Mthin  the  scope  of  the  police 
power  as  it  Is  now  understood  and  defined  1^ 
the  courts,  and  therefore  the  Legislature  did 
not  esceed  its  power  or  offend  against  any 
constltational  provision,  either  state  or  feder- 
al, In  promulgating  the  regulations  or  pro- 
hibitions found  in  the  act  ^is  conclusion, 
It  must  be  admitted,  is  not  in  harmony  with 
the  great  weight  of  authority,  numerically 
speaking.  But  many,  if  not  most,  of  the 
decisions  that  have  held  trading  stamp  laws 
inimical  to  the  due  process  of  law  clause 
fonnd  la  the  Constitutions,  were  decided 
when  the  poU(»  power  was  defined  as  having 
a  more  limited  scope  than  it  has  at  the  pres- 
ent time. 

In  conafdering  the  law  of  1006  prohibiting 
the  use  of  trading  stamps,  this  court.  In 
Leonard  v.  Basslndale,  46  Wash.  301,  89  Pac 
879.  held  that  law  unconstltntional.  The 
holding  in  that  case  Is  the  exact  opposite  of 
the  conclusion  we  have  reached  In  this  case. 
That  decision  will  therefore  be  overruled. 
The  opinion  in  that  case  contains  a  sugges- 
tion that  the  court  there  conclnded  to  follow 
the  weight  of  authority,  ev«i  thongh  It  would 
have  been  inclined,  were  the  question  one  of 
first  impression,  to  sustain  the  law..  It  was 
there  said:  "While  we  might,  were  the  ques- 
tion one  of  first  Impression  In  the  courts,  en- 
tertain a  different  opinion,  we  have  felt  im- 
pelled to  follow  the  great  weight  of  authority 
and  hold  the  statute  constitutional,  especially 
In  view  of  the  fact  that  the  federal  courts 
have  shown  an  inclination  to  bold  the  statute 
In  contravention  of  the  Constitution  of  the 
tJnlted  States." 

As  already  stated,  the  due  process  of  law 
clauses  In  the  state  and  federal  Constitutions 
are  substantially  the  seme.  While  a  number 
of  the  subordinate  federal  courts  have  held 
ttiat  a  trading  stamp  law  contravenes  the 
due  process  of  law  clause  of  the  federal  Con- 
stitution, the  United  States  Supreme  Court, 
so  far  as  we  are  Informed,  has  never  spoken 
upon  that  question.  The  resnit  of  this  case 
win  offer  an  opportunity  to  have  the  question 
there  presented  and  finally  determined  by  the 
court  of  highest  authority. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  tlie  su- 
perior court  to  overrule  the  dinner. 

CBOW,  a  J.,  and  ELLIS,  GHADWICK, 
PULLERTON,  PARKER,  and  MORRIS.  JJ., 
concur.  MOUNT  and  GOSE,  JJ.,  dlasoit 
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CITT  OF  COLORADO  SPRINGS  v.  PIKE'S 
PEAK  HYDRO-ELECTRIC  CO.  (COLO- 
RADO SPRINGS  ELECTRIC  CO.,  Intei^ 
vener).  (No.  64C»4.) 

(Supreme  Court  of  (Colorado.    May  4,  1914.) 

1.  MUNIOIPAT.  COBFOaATIOHS  (I  272*)— MDMIC- 

zpAL  Functions. 

While  the  erection  and  maintenance  of 
public  utiUtiefi,  such  as  an  electric  light  plant 
for  lighting  streets,  etc.,  is  not  a  function  gov- 
ernmental Id  Its  nature,  it  is  strictly  a  munic- 
ipal purpose,  as  intended  to  promote  the  com- 
fort and  convenience  of  the  dtixena, 

[Ed.  Note.— For  other  cases,  see  Munidpal 
C^trporations,  Cent  Dig.  |  T2t;  Dea  Dv.  | 

2.  Electbicitt  (J  4*)  — Fbanchibes  — CON- 
BTBocnoN— "Municipal  Pobposes." 

A  franchise  by  which  a  dty  authorized  the 
construction  of  an  electrical  power  plant,  re* 
quired  the  grantee  to  furnish  to  the  city  such 
arc  lights  aa  might  be  required  for  ligbtiDg  its 
streets  at  a  certaio  rate  per  hght,  and  a  cer- 
tain number  of  incandescent  lignts  and  are 
lights  for  dty  buildings  free  of  cost,  and  fur- 
ther provided  that  there  should  be  furnished 
to  the  dty  free  of  cost  auch  electrical  power, 
not  exceeding  50  horse  power,  as  might  be 
oecesBary  for  nse  the  dty  for  "munidpal 
purposes,"  and  "such  other  power  as  may  be 
required  for  municipal  purposes  at  tbe  same 
prices  that  are  paid  by  the  most  favored  cus- 
tomer" of  the  grantee,  provided  the  dty  gave 
90  days'  notice  of  its  intention  to  use  power  in 
excess  of  SO  horae  power.  Held,  that  the  dty 
could  require  tbe  grantee  of  the  franchise  and 
bis  assigns  to  furnish  it  electrical  power  In 
excess  of  the  50  horse  power  provided,  for  the 
purpose  of  operadcg  an  electric  plant  for  light- 
ing the  streets,  etc.;  auctt  a  use  being  for  "mu- 
nidpal purposes,"  within  tiie  franchise  agree- 
ment. 

[Ed.  Note.— For  other  cases,  see  Electridty, 
Cent.  Dig.  |  1;  Dec  Dig.  {  4.* 
For  other  definitions,  see  Words  and  Phraa- 

ea,  vol.  5,  p.  4629.] 

3.  Municipal  Cobporatxoits  (H  271,  272*)— 
Powers— A UTHOBiTT  of  Legislature. 

The  Legislature  has  power  to  authorize 
dtles  to  erect  and  maintain  electric  light  plants, 
waterworks,  etc.,  to  supply  its  dtisens,  to  be 
paid  for  from  taxes. 

[Ed.  Note.— For  other  cases,  see  Munl^ul 
Corporations,  Cent  Dig.  H  72QL  727;  Dec.  Dig. 

4.  ELECTRICITy   (I  11*)  —  FbAHCBIBS  —  COH- 

STBUCTION. 

Where  a  franctuse  by  which  a  dty  autbor- 
ized  the  erection  of  an  electrical  power  plant 
merely  provided  that  the  grantee  should  fur- 
nish to  tbe  city  SQch  arc  tights  as  "may  be  re- 
quired by  said  city"  for  Ughting  the  streets  at 
a  certain  rate,  as  well  as  such  other  power  aa 
might  be  required  for  munidpal  purposes  at 
prices  paid  by  the  most  favored  customer  of  the 
grantee,  the  dty  would  not  be  bound  by  impli- 
cation to  take  any  arc  ligbta  from  tbe  gran- 
tee, in  tbe  absence  of  an  express  provision  re- 
quiring it  to  do  80 ;  the  contract  merely  giv- 
ing the  dty  an  option  to  purchase  power  from 
the  grantee. 

[Ed.  Note. — For  other  cases,  see  EHectridty, 
Dec.  Dig.  I  11.*] 

5.  ELECTRICTTT  (I  11*)— CONTBACTS— CONSID- 
EBATION. 

The  grant  by  a  dty  of  a  valuable  franchise, 
authorizing  tbe  grantee  to  erect  and  maintain  an 
electrical  power  plant,  was  suffldeut  considera- 
tion for  an  option  contained  In  the  franchiae. 


*rar  othw  cftMS  am  aamm  topic  and  section  HUH BBR  In  D«c  Dig.  *  Am.  Dig.  K*r-No.  SulM  ft  Bev'r  IndosM 


Digitized  by  Google 


922 


140  PACIFIC 


REFOBTEB 


(Colo. 


giving  the  city  the  right  to  free  use  of  certain 
eleotriool  power  for  niQDicipal  pnrposes  and 
the  right  to  purchaie  any  addidonal  amount 
required. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Dec.  Dig.  §  II.*] 

6.  Electbicttt  (I        — Pbakohmes— COK- 

8TBUCTI0N. 

Under  a  contract  by  which  a  dty  granted 
a  fraQchise  for  the  construction  and  mainte- 
nance of  an  electrical  power  plant,  which  pro- 
vided that  the  grantee  should  fumisfa  to  the 
city,  in  addition  to  certain  free  power,  soch 
other  power  "aa  may  be  required  for  mnnicipal 
purpoees  at  the  same  prices  that  are  paid  by 
the  most  favored  cuetomer,"  the  city  was  not 
required  to  take  the  minimnm  amount  of  power 
contracted  for  by  the  most  favored  customer 
of  the  power  company  in  order  to  demand  such 
additional  power;  tne  word  "required"  only 
referring  to  the  power  which  might  be  neces- 
sary for  muoicipal  purposes  as  provided,  and 
the  word  "price"  meaning  the  rate  fixed  by 
the  contract  for  the  sale  of  the  power  to  such 
favored  customer,  irrespective  of  such  inci- 
dental considerations  as  that  the  contract  with 
the  most  fovored  customer,  which  was  an  elec* 
trie  company,  avoided  competition  between  it 
and  the  grantee  of  the  franchise,  and  that  it 
was  to  furnish  transmisiioD  lines  for  a  part 
of  the  distance,  etc. 

[Ed.  Note.— For  other  coses,  see  Electricity, 
Dec.  Dig.  I  n.*] 

7.  ELECTBICITT  (I  4*>— FS&NOHISB— EnFOBCK- 
UENT— CONTBACra  FOB  EUOTBIOAI.  POWEB. 

An  electrical  power  company,  which  was 
bound  under  its  franchise  from  a  city  to  fur- 
nish the  city  with  power  for  the  operation  of 
on  electric  lighting  plant  for  lighting  the 
streets,  could  not  defeat  an  action  by  the  city 
to  enforce  its  rights  under  the  contract,  on  the 
ground  that  it  did  not  appear  that  the  city  had 
t>een  authorized  by  vote  of  the  electors  to  main- 
teAn  an  electric  light  plant,  as  required  by  stat- 
ate;  ft  not  being  presumed  that  the  dty  would 
not  proceed  pursuant  to  the  statutes. 

TEd,  Note.— For  other  cases,  see  Electrici^t 
Cent  Dig.  I  1;  Dec.  Dig.  $  4.*] 

White  and  Oarrigues,  JJ.,  dissenting.  Bailey, 
J.,  dissenting  in  part 

En  Banc.  Appeal  from  District  Court,  El 
Paso  County;  Cbas.  Cavender,  Judge. 

Action  by  the  City  of  Colorado  Springs 
against  the  Pike's  Peak  Hydro-Electric  Com- 
pany, in  which  the  Colorado  Spring  Electric 
Company  Intervened.  From  a  Judgment  dls- 
misBlng  the  action,  plaintiff  appeals.  Re- 
versed and  remuided,  with  directions  to  en- 
ter judgment  for  plaintiff. 

W.  B.  Price  and  C.  L.  McKesson,  botb  of 
Colorado  Springs  (Ira  Harris,  of  Colorado 
Springs,  of  counsel),  for  appellant  R.  L. 
Holland  and  Schuyler  &  St^uyler,  all  of 
Colorado  Springs,  for  aroellee. 

SCOTT,  J.  This  case  was  submitted  to 
the  district  conrt  upon  an  agreed  statement 
of  facts  as  between  the  appellant,  the  City  of 
Colorado  Springs,  and  the  appellee,  the  Pike's 
Peak  Hydro-Electric  Company.  Afterward 
the  intervener,  the  Colorado  Springs  Elec- 
tric Company,  was  permitted  to  file  Its  peti- 
tion of  Intervention.  The  suit  arises  out  of 
a  dispute  as  to  the  conatmction  to  be  given 


section  9  of  a  franchise  granted  by  the  dty 
to  George  W.  Jackson,  now  owned  by  the 
appellee,  the  Pike's  Peak  Hydro-Electric 
Company. 

At  the  time,  and  long  before  the  date,  of 
this  franchise  the  dty  was  the  owner  and 
In  possession  of  certain  water  rights,  reser- 
voirs, pipe  lines,  tunnel  rights,  flumes,  ditch- 
es, and  real  estate  situate  in  the  mountains 
in  El  Paso  county,  west  of  the  city,  aild  con- 
stituting a  part  of  the  water  system  of  that 
dty.  The  requirements  of  the  dty  demand- 
ed the  constmctlon  of  a  tunnel  tbroiigk 
which  water  was  to  be  conducted  so  as  to 
flow  Into  the  flumes  and  water  idpes  of  the 
dty.  Jackspn  and  an  associate  entered  Into 
a  contract  with  the  dty  to  construct  this  tun- 
nel. Unexpected  obstades  Intervened  which 
made  It  impossible  for  Jackson,  who  bad  suc- 
ceeded to  the  rights  and  interests  of  his  as- 
sociate, to  complete  the  tunnel  within  the 
contract  price,  or  at  all,  because  of  the  un- 
expected Increase  In  cost  on  accoimt  of  such 
difficulties. 

On  the  8th  day  of  September,  1898,  Jack- 
son obtained  from  the  city  a  franchise  au- 
thorizing the  construction  and  maintenance 
of  a  power  plant  for  the  generation  and  sale 
of  electrical  power  for  a  period  of  25  years 
from  that  date.  Jackson's  rights  under  the 
franchise  were,  in  substance,  as  follows:  (It 
"The  right  and  privilege  of  laying,  maintaiu- 
Ing,  and  operating  such  conduits,  cables,  and 
wires  in  the  streets  and  alleys  within  the 
flre  limits  of  the  dty,  and  of  erecting,  main- 
taining, and  operating  such  poles  and  wires 
in  the  streets  and  alleys  of  the  dty  outside 
its  flre  limits  as  should  be  necessary  for  the 
transmission  and  sale  to  the  dty  and  its  in- 
habitants, of  electrid^  for  the  development 
of  dectrlcal  power,  and  the  right  and  priv- 
ilege of  renting  space  in  the  conduits.  (2> 
The  right  and  privilege  of  constructing,  main- 
taining, and  operating  at  suitable  places  on 
the  lands  of  the  dty,  and  through  the  lands, 
rights  of  way  for'  streams,  reservoirs,  flames, 
ditches,  pipe  lines,  and  conduits  of  the  water 
ayBtem  of  the  dty,  dams,  reservoirs,  pipe 
lines,  conduits,  power  houses,  plants,  poles, 
wires,  and  cables  for  the  transfer  and  trans- 
mission of  electrical  power,  t<^ether  with 
the  right  to  use  from  such  lands  such  earth, 
stone,  and  dead  thnber  as  might  be  needed  to 
construct  such  power  houses,  reservtrtiB. 
plants,  and  dams.  @)  The  rl^t  to  divert 
and  use  for  the  generation  of  electric  power 
all  the  water  of  any  streams,  ditches,  flnmes, 
pipe  lines,  conduits,  and  reservoirs  of  the 
city  on  condition  that  all  water  so  diverted 
ebould  be  returned  to  the  water  system  of  the 
dty  unimpaired ;  provided  that  the  use  ttiere- 
of  under  the  contract  should  not  diminish 
the  flow  of,  nor  pollute,  the  water:  that 
the  dty  ahonld  determine  what  constituted 
waste  and  pollution ;  that  Jackson^  his  asso- 
ciates and  assigns,  should  do  nothing  which 
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-wonld  interfere  with  the  snccessfal  opera- 
tion of  the  city's  system  of  water  works; 
that  the  work  under  the  contract  in  the  dty 
Hhould  be  done  nnder  the  supervision  of  the 
(4ty;  and  that  the  city  reserved  Its  right  to 
exercise  Its  police  power  over  the  condoits, 
poles,  and  wires  provided  for  by  the  con- 
tract" 

The  benefits  under  the  franchise  which 
the  city  was  to  receive  were,  in  substance,  as 
follows:  (1)  The  completion  of  the  tunnel  on 
or  before  December  8,  1899,  as  specified  in 
the  original  contract  of  1895 ;  (2)  the  neces- 
sary space  in  all  the  conduits  that  should  be 
laid,  and  on  all  the  poles  that  should  be 
erected,  for  the  telegraph  and  telephone  wires 
of  the  dty,  and  freedom  of  access  and  facul- 
ties for  placing  and  removing  them  equal  to 
those  which  Jackson  and  his  associates  or  as- 
signs should  enjoy;  (3)  on  the  expiration  of 
the  franchise,  September  9,  1923,  any  elec- 
trical plant  used  to  furnish  these  lights  and 
this  power  ,and  any  transforming  station, 
wires,  cables,  and  other  improvements  which 
Jackson,  his  associates  or  assigns,  shall  have 
then  constructed,  strung,  or  made  for  the 
purpose  of  transforming  and  delivering  the 
electricity  necessary  to  furnish  these  lights 
and  this  power,  and  a  20-lnch  water  pipe  line 
from  Lake  Moraine  to  some  point  in  the 
town  of  Manitou,  were  to  become  the  prop- 
erty of  the  city. 

There  was  also  the  obligations  upon  the 
part  of  Jackson  contained  in  section  9  of  the 
franchise,  concerning  which  the  dispute  In 
this  action  arises.  This  section  provides  as 
follows:  "Sec.  9.  The  said  George  W.  Jack- 
son, bis  associates  or  assigns,  shall  within 
one  year  after  the  completion  of  the  Strlck- 
ler  tunnel  and  during  the  remainder  of  the 
term  of  this  grant,  furnish  to  the  city  of 
Colorado  Springs,  such  arc  lights  of  stand- 
ard 2,000  candle  imwer  each,  as  may  be  re- 
quired by  said  city  for  the  purpose  of  light- 
ing its  streets,  alleys  and  public  grounds  at 
the  rate  of  five  dollars  and  fifty  cents  ($5.50) 
per  light  per  month,  said  lights  to  be  used 
from  sunset  to  sunrise  during  each  and  every 
day  of  each  and  every  month ;  also,  free  of 
cost,  such  arc  and  Incandescent  lights  as  may 
be  required  by  the  said  city  for  the  lighting 
of  the  buildings  belonging  to  the  said  city, 
not  exceeding  five  arc  lights  of  2,000  caudle 
power  each,  and  200  Incandescent  lights  of 
16  candle  power  each,  or  the  equivalent: 
also,  free  of  cost,  such  electrical  power,  to  be 
delivered  at  sucb  points  In  the  city  of  Colo- 
rado Springs  as  the  dty  may  specify,  as 
may  be  necessary  for  use  by  said  dty  for 
munidpal  purposes,  said  i)ower  not  to  ex- 
ceed fifty  (50)  horse  power;  and  will  at  all 
times  during  the  term  of  this  grant  furnish 
to  the  said  city  such  other  power  as  may  be 
required  for  municipal  purposes,  at  the  same 
prices  that  are  paid  by  the  most  favored  cus- 
tomer of  the  said  George  W.  Jackson,  his  as- 
Kodates  or  assigns,  provided,  the  said  dty 
give  the  said  George  W.  Jackson,  his  asso- 


ciates or  assigns,  ninety  days  notl  ^  of  its 
intentloD  to  use  an;  of  said  power  in  excess 
of  fifty  horse  power,  and  the  amount  i 
quired." 

Upon  the  credit  of  this  franchise  Jackson 
was  enabled  to  secure  a  large  amount  of 
money  with  which  to  discharge  his  debts  and 
proceed  with  the  completion  of  the  tunnel. 
He  afterward  organized  a  corporation,  to 
which  he  assigned  all  his  rights  and  priv- 
ileges under  the  franchise,  known  as  the 
Pike's  Peak  Power  Company,  which  com- 
pany later  transferred  Its  Interest  in  tbe  mat- 
ter to  the  Pike's  Peak  Hydro-Electric  Com- 
pany, a  corporation  and  the  appellee  here. 
This  franchise  was  before  the  United  States 
Circuit  Court  of  Appeals  upon  the  validity 
of  a  subsequent  ordinance  of  the  dty  pur- 
porting to  repeal  tbe  ordinance  granting  the 
franchise.   105  Fed.  1,  44  C.  C.  A.  333. 

Many  phases  of  the  Jackson  franchise  were 
there  discussed,  and  counsel  for  both  parties 
to  this  proceeding  cite  the  case  and  to  some 
extent  rely  on  it.  The  prindpal  question  In 
that  case,  however,  was  the  validity  of  the 
repealing  ordinance,  and  such  ordinance  was 
held  to  be  in  violation  of  section  10,  art  1, 
of  the  federal  Constitution,  which  prohibits 
the  passage  of  a  law  impairing  the  obligation 
of  contracts,  and  the  fourteenth  amendment 
of  the  Constitution,  which  forbids  the  taking 
of  property  without  due  process  of  law.  Here 
both  parties  stand  upon  the  validity  of  the 
ordinance  granting  the  franchise  in  question, 
but  contend  for  a  widely  different  construc- 
tion of  some  of  its  provisions.  In  addition 
to  what  has  been  said,  the  agreed  statement 
redtes:  (1)  That  Jackson  or  his  assigns  com- 
pleted the  tunnel  referred  to  In  tbe  ordi- 
nance, known  as  the  Strlckler  tunnel,  and 
has  constructed,  and  is  now  operating,  by 
means  of  water  taken  under  the  ordinance 
from  the  water  system  of  the  dty  of  Colo- 
mdo  Springs,  an  electric  power  plant  for  the 
purpose  of  generating  electric  current  for  all 
purposes  to  which  It  may  be  applied.  (2) 
That  the  defendant  has  heretofore  been  fur- 
nishing to  the  plaintiff  free  such  arc  and  In- 
candescent lights  as  plaintiff  has  demanded, 
as  and  for  the  arc  and  incandescent  lights 
which  the  plaintiff,  \mder  section  9  of  said 
ordinance,  Is  entitled  to  receive  free  of  cost, 
and  no  controversy  now  exists  between  the 
parties  hereto  as  to  such  arc  and  Incan- 
descent lights;  that  the  defendant  is  now 
supplying  to  the  plaintiff  arc  lights  for  the 
purpose  of  lighting  tbe  streets  and  alleys  of 
the  plaintiff,  and  charging  for  the  same  at 
the  rate  of  $5.50  per  month,  under  the  provi- 
sions of  section  9  of  said  ordinance.  (3)  That 
the  Colorado  Springs  Electric  Company  was, 
on  January  31,  1903,  and  now  Is,  a  corpora- 
tion organized  under  the  laws  of  the  state  of 
Colorado,  and  engaged  In  the  business  of  sup- 
plying to  the  Inhabitants  of  the  city  of  Colo- 
rado Springs  electric  current  for  light,  pow- 
er, and  other  purposes;  that  on  or  about  Jan- 
nary  81,  190B,  the  appdlee  made  and  entered 
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into  a  contract  with  the  said  the  Colorado 
Springs  Electric  Company,  which  said  coD' 
tract  IB  still  in  force,  and  which  covers  a  pe- 
riod of  sixteen  (16)  years  from  Its  date,  and 
which  said  contract  said  the  Colorado  Springs 
Electric  Company  has  the  option  to  renew  or 
extend  for  an  additional  period  of  seven 
years;  that  by  said  contract  the  defendant 
agreed  to  deliver  and  now  Is  delivering  elec- 
tric power  to  said  the  Colorado  Springs  Elec- 
tric Company  for  the  price  under  the  condi- 
tions In  said  contract  set  forth;  that  the 
price  Darned  in  said  contract  is  the  lowest 
price  that  Is  being  paid  the  defendant  by  any 
of  its  customers.  (4)  That^  prior  to  the  Aling 
of  this  agreed  case,  plalntifr  gave  the  defend- 
ant notice- of  such  intention  on  its  part,  and 
demanded  of  defendant  that  on  and  after  90 
days  from  the  date  of  such  notice  it  furnish 
and  deliver  to  the  plaintiff,  at  the  price  of 
.685  cents  per  kilowatt  hour,  or  at  such  price 
as  said  the  Colorado  Springs  Electric  Com- 
pany is  paying  for  the  same,  electric  power 
In  excess  of  50  horse  power  to  the  amount  of 
10,000  kilowatt  hours  per  day,  the  same  to  be 
nsed  by  the  plaintiff  for  the  municipal  pur- 
pose of  oiwrating  an  electric  t^ht  plant 
whereby  such  power  shall  be  distributed 
throughout  the  dty  of  CiOorado  Springs,  to 
be  used  tor  lighting  the  streets,  alleys,  parks, 
and  other  public  grounds  and  the  buildings 
of  said  city,  ^and  also  whereby  such  power 
shall  he  sold  to  and  distributed  among  the 
inhiOjitantB  Of  said  dty  to  be  used  In  light- 
ing their  residences,  grounds,  and  places  of 
business;  that,  although  the  defendant  Is 
now  able  to  g^erate  and  deliver,  and  Is  now 
generating  by  means  of  water  aystem  of  the 
plaintiff,  aU  the  electric  power  and  current 
necessary  to  comply  with  the  above-mention- 
ed demand  of  the  plaintiff,  the  defendant  im- 
mediately notified  the  phUnUff  that  it  would 
decUne  at  any  time  to  furnish  the  plaintiff 
such  power,  or  any  part  thereof^  for  the  pur- 
poses aforesaid,  at  the  price  paid  therefor  by 
said  the  Colorado  Springs  Electric  Company, 
and  wholly  deided  any  duty  or  obligation  on 
its  part  so  to  do;  and  that  the  defendant  has 
at  all  times  since  denied  that  there  was  any 
duty  or  obligation  resting  on  it  under  sec- 
tion 9  of  said  ordinance  to  furnish  such  elec- 
tric power  to  the  plaintiff  for  the  purposes 
above  mentioned  or  at  the  price  aforesaid. 
(5)  The  plaintiff  claims  that  the  said  the  Col- 
orado Springs  Electric  Company  is  the  moat 
favored  customer  of  the  defendant  power 
company. 

The  ordinance  granting  the  franchise  and 
the  contract  between  the  Pike's  Peak  Hydro- 
Electric  Company  and  the  Colorado  Springs 
Electric  Company,  referred  to  In  the  agreed 
statement,  are  set  out  in  full  as  exhibits. 

The  prayer  of  the  city  under  the  agreed 
statement  la:  "The  plaintlfl  claims  It  is  en- 
titled to,  and  prays  for,  a  Judgment  against 
the  defendant  decreeing  and  finding  that,  un- 
der section  8  of  said  ordinance.  It  Is  the  duty 
of  defendant,  00  days  after  tUs  date,  to  de- 


liver to  plaintiff  electric  power  in  excess  of 
50  horse  power  to  the  amount  of  10,000  kilo- 
watt hours  per  day  at  and  Cor  the  price  paid 
by  the  Colorado  Springs  Electric  Company, 
for  the  purpose  of  operating  the  electric  Ught 
plant  hereinabove  mentioned,  for  the  pur- 
poses mentioned,  and  ordering  and  dire<4iiig 
said  defendant  to  deliver  such  power  to 
plaintiff  at  said  time,  or  at  any  time  there- 
after that  plaintiff  may  be  ready  to  recdve 
it  at  and  for  the  price  aforesaid." 

The  Colorado  Springs  Electric  Company 
was  permitted  to  intervene.  Its  contract  witb 
the  defendant  was  not  made  until  several 
years  after  the  date  of  the  Jackson  fran- 
chise, and  was  made  with  knowledge  and  in 
the  light  of  that  ordinance.  Not  only  is  tbe 
fianchise  referred  to  in  that  contract,  but  it 
Is  a  singular  and  unusual  f^ct  that  tbe  par- 
ties to  the  contract  specifically  state  therein 
tbcAr  disagreement  as  to  the  C(Ki8truction  to 
be  placed  on  secti<m  0,  now  in  controvert, 
though  in  this  case  they  appear  to  be  In  en- 
tire tiarmony  in  that  particular. 

Tbls  full  knowledge  of  tJie  t^ms  of  tbe 
Jackson  franchise  and  the  difference  in  the 
matter  of  its  oonstruetlon  is  clear  from  tbe 
reading  at  panignph  11  of  the  contract  be- 
tween tbe  defendant  and  tbe  Intervener  as 
follows:  "(11)  It  is  understood  and  agreed 
that  this  Gontxact  is  in  no  wise  to  be  con- 
sidered as  a  waiver  by  tbe  power  company 
of  any  of  its  rigbte  under  tbe  said  francblse 
granted  to  George  W.  Jackson  by  the  dty 
of  Colorado  Springs,  and  that  tbe  power  comr 
pany  may,  at  any  time  during  tbe  UCe  tere* 
of,  and  at  any  time  after  it  shall  be  in  posi- 
tion to  furnish  tbe  U^te  and  power  herdn 
referred  to,  demand  of  tbe  city  of  Colorado 
Springs  that  it  permit  the  power  company  to 
furnish  to  tbe  dty  of  Colorado  Springs,  and 
that  the  dfy  purchase  from  tbe  power  com- 
pany tbe  lights  and  power  iwovlded  for  in 
and  upon  the  terms  and  conditions  mentioned 
in  section  8  of  tbe  said  Ja^son  franchise  ter 
the  remainder  at  tbe  term  of  said  francbiae; 
and  it  is  agreed  that,  when  the  said  city  of 
Coloxadq  Springs,  voluntarily  or  involunte- 
rily,  permite  the  power  company  to  furnish 
the  lights  and  powor  as  provided  in  section 
9  of  said  Jackson  franchise,  for  tbe  remain- 
der of  the  term  thereof,  the  electric  company 
shall  assume  and  perform  all  of  the  obliga- 
tions imposed  by  the  said  section,  so  far  as 
such  obligations  relate  to  tbe  supply  of  l^bts 
and  power,  usii^  Ite  own  distributing  system 
for  that  purpose,  upon  receiving  an  assign- 
ment  from  the  power  company  in  due  form 
of  all  Its  rigbte  under  the  said  section,  whldi 
assignment  the  power  company  agrees  to 
make ;  but  the  electric  company  shall  in  no 
way  assume  any  of  ttie  oblUmtlons  of  the 
power  company  to  construct  any  worics  or 
plants  for  carrying  out  the  provisions  of  such 
contract,  or  to  tarn  over  to  the  dty  of  Colo- 
rado Springs  any  works  or  plante  used  for 
performing  such  obligations ;  it  being  under- 
stood between  the  parties  hereto  that  tbe 
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electric  company  shall  assnme  the  obllga- 
Uons  as  to  supplying  light  and  power  of  said 
section  9  of  the  Jackson  franchise  when  ac- 
cepted for  the  remainder  of  the  terra  thereof 
by  the  dty,  as  above  provided,  vrhether  sach 
acceptance  on  the  part  of  the  city  la  volon- 
tarlly  granted,  and  the  obligatlonB  of  the  city 
Toluntarlly  recognized,  or  in  any  matter  vol- 
untarily enforced,  Inasmuch  as  the  power 
company  is  by  Its  counsel  advised,  and  now 
believes,  that  the  said  section  9  of  said  Jack- 
son franchise  of  itself,  and  In  connection 
with  the  other  sectlona  thereof,  constitutea  a 
binding  contract  obligating  the  dty  of  Golo- 
rado  Springs  to  purchase  Its  street  lights 
npon  the  terms  and  conditions  therein  men- 
tioned, when  and  as  soon  as  the  power  com- 
pany shall  be  In  a  position,  and  the  water 
power  shall  have  been  sufficiently  developed 
to  famish  said  lights,  while  the  electric  com- 
pany is  advised  by  counsel,  and  bellevee,  that 
neither  said  section  of  itself,  or  In  connection 
with  the  other  sections  of  said  franchise,  con- 
stitutes a  binding  contract,  but  is  merely  an 
option  on  the  part  of  the  dty  of  Colorado 
Springs.  The  provisions  of  this  paragraph 
are  understood  by  the  parties,  and  are  to  be 
construed  as  In  no  way  conflicting  with  or 
abrogating  or  modifying  the  obligations  of 
dther  part  und^  other  parts  of  this  agree- 
ment" 

It  will  be  seen  from  this  that,  while  coun- 
sel for  the  Intervener  contends  strenuously 
here,  having  reference  to  the  arc  U^ts  and 
the  stipulated  price  to  be  paid  therefor,  "the 
clt7  has  expressly  bound  Itself  to  take  and 
use  these  lights,  we  desire  most  earnestly 
tbat  if  we  are  mistaken  In  this  position,  then 
we  Inidst  that  regardless  of  there  being  an 
express  contract,  binding  npon  the  city,  there 
is,  nevertheless,  an  obligation  upon  the  dty 
to  take  and  pay  for  these  lights,  which  Is 
necessarily  Implied."  Yet  at  the  time  of  the 
contract  it  viewed  the  matter  in  an  entirely 
different  light,  for  it  there  said,  as  to  section 
9,  and  other  sections  of  the  franchise:  "While 
the  electric  company  Is  advised  by  counsel 
and  believes  that  neither  said  section  of  It* 
self,  or  In  connection  with  the  other  sections 
of  said  franchise  constitutes  a  binding  con- 
tract, but  is  merely  an  option  on  the  part  of 
the  dty  of  Colorado  Springs." 

The  contract  then,  between  the  Intervener 
and  the  defendant,  was  made  with  full  knowl- 
edge of  the  rights  of  the  dty  under  the  fran- 
chise, and  was  dearly  subject  to  any  and  all 
mch  rights. 

Specifically  the  demand  of  the  dty  in  this 
case  Is  for  power  which  It  claims  nnder  sec- 
tion 9  of  the  franchise  to  the  extent  of  10,000 
kilowatt  hours  per  day,  and  at  the  price  paid 
by  the  Colorado  Springs  Electric  Company 
aa  the  most  f&vored  customer  of  the  power 
company,  for  the  purpose  of  operating  an 
electric  light  plant,  to  be  used  for  lighting 
the  streets,  alleys,  parks,  and  other  public 
grounds  and  the  buildings  of  said  dty,  and 
also  wheceby  such  power  shall  be  sold  to 


and  distributed  among  the  Inhabitants  of 
said  dty,  to  be  used  in  lighting  their  resi- 
dences, grounds,  and  places  of  business. 
This  it  claims  under  that  part  of  section  9, 
as  follows:  "And  will  at  all  times  during  the 
term  of  this  grant  furnish  to  the  said  dty 
such  other  power  as  may  be  required  for 
munldpal  purposes  at  the  same  prices  that 
are  paid  by  the  most  favored  customer  of  the 
said  George  W.  Jackson,  bis  associates  or  as- 
signs, provided  the  said  dty  give  the  said 
George  W.  Jackson,  his  associates  or  assigns, 
ninety  days'  notice  of  Its  intention  to  use  any 
of  said  power  In  excess  of  fifty  horse  power, 
and  the  amount  required." 

The  contention  of  the  defendant  and  IntOT- 
vener  against  this  Is: 

<a>  That  the  purpose  for  which  the  power 
is  demanded  Is  not  a  munldpal  purpose  with- 
in the  meaning  of  section  9  of  said  Jackson 
franchise. 

(b)  That  such  purpose  and  demand  of  the 
dty  is  not  within  the  contemplation  of  sec- 
tion 9  of  said  Jackson  franchise,  or  any  part 
thereof,  and  for  said  dty  to  take  power  for 
said  purpose  im  and  would  be  in  contraven- 
tion of  that  part  of  section  9  of  the  said  Jack- 
son franchise  in  which,  as  claimed  by  de- 
fendant, said  dty  contracts  with  George  W. 
Jackaon,  bis  associates  or  assigns,  to  take 
from  him  or  them  all  arc  lights  that  may  be 
required  by  said  dty  for  the  purpose  of  lijght- 
Ing  its  streets,  alleys,  and  public  grounds  at 
the  rate  of  $5^  per  light  per  mouth,  and 
t}ie  ivovlsions  of  said  section  0  under  which 
the  defendant  has  the  right  to  fnmlBb  such 
arc  and  Incandescent  lights  as  may  be  requir- 
ed by  the  said  dty  for  the  lighting  of  the 
buildings  belonging  to  said  dty;  and  because 
the  operation  of  such  a  plant  for  such  a  pur- 
pose would  contravene  the  provisions  of  sec- 
tion 9  and  the  contract  and  privileges  whldt 
defendant  enjoys  thereunder,  and  constitute 
an  impairment  of  the  obligation  of  contracts. 

(c)  Because,  nnder  said  section  9,  and  the 
facts  therein  set  out,  it  is  not  the  duty  of  de- 
fendant to  furnish  power  to  the  plaintiff, 
unless  the  plaintiff  will  agree  to  take  the 
same  minimum  amount  of  power  as  Is  taken 
by  the  Colorado  Springs  Electric  Company,  to 
wit,  $64,000  worth  per  annum,  by  virtue  of 
which  agreement  defendant  claims  the  prices 
named  In  the  said  contract  between  the  de- 
fendant and  the  Colorado  Springs  Electric 
Company  were  fixed. 

The  district  court  sustained  the  conten- 
tions of  defendant  power  company,  and 
dismissed  the  action.  Clearly,  und^:  the 
language  of  the  agreement,  to  wit,  "and  will 
at  all  times  during  the  term  of  this  grant 
furnish  to  the  said  dty  such  other  power  as 
may  be  required  for  municipal  purposes  at 
the  same  prices  that  are  paid  by  the  most 
favored  customer  of  the  said  George  W.  Jack- 
son, bis  assodates  or  assigns,  provided  the 
said  dty  give  the  said  George  W.  Jackson, 
his  assodates  or  assigns,  ninety  days'  notice 
of  Ita  Intention  to  use  any  of  said  power  In 
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excess  of  fifty  borse  power,  and  the  amount 
reqaired,"  the  obligation  to  farnlsh  power  Is 
limited  only  by  the  term  "for  municipal  pilr- 
poses."  If  the  purpose  for  which  the  power 
Is  demimded  Is  a  municipal  parpcMe.  the  dty 
Is  wltbin  Its  right  In  making  such  a  demand, 
unless  such  right  Is  clearly  negatived  by  some 
other  provision  of  th«  franchise. 

It  will  be  noticed  that  the  power  company 
was  to  famish  50  horoe  power  to  Uie  dty  for 
municipal  purposes  without  price  and  with- 
out notice,  and  the  fact  that  90  days'  notice 
was  agreed  upon  in  case  of  demand  of  such 
other  and  additional  power  would  seem  to 
contemplate  a  large  amount  of  power,  and 
ttie  consequent  time  for  pr^mration  fbr  its 
delivery. 

The  grant  of  the  Jackson  franchise  was  for 
a  public  purpose,  and  was  so  construed  by 
Judge  Sanborn  In  ICS  Fed.  1,  44  a  C.  A.  338, 
supra,  for,  as  was  said  In  that  opinion,  a 
grant  for  a  private  purpose  Is  one  from 
which  neltlier  the  dty  nor  its  citizens  derive 
any  consideration  or  benefit.  It  la  apparoit 
that  the  grant  In  this  case  does  involve  con- 
sideration and  benefit  to  the  dty  and  Its 
citizens.  Its  purpose  was  the  improvement 
of  Its  waterwoAs  and  lighting  systems.  To 
sustain  his  conclusion,  Judge  Sanborn  quotes 
ftom  page  1144,  3  Mills'  Ann.  Stat,  as  fel- 
lows :  *^hey  [dty  coundls]  shall  have  power 
to  purchase  or  erect  waterwoiks  or  electric 
light  works;  or  to  authorize  the  erection 
of  the  same  by  others;  but  no  such  works 
shall  be  erected  or  authorized  until  a  majoi^- 
ty  of  the  voters  of  the  dty  or  town  who  are 
taxpayers  under  the  law  voting  on  the  ques- 
tion at  a  general  or  spedal  election,  by  vote 
approve  the  same."  The  court  In  that  case 
said:  "The  purpose  of  the  city  In  making 
the  contract  of  September  8,  1898,  was  to  en- 
large Its  waterworks,  to  increase  Its  supply  of 
water,  and  to  fnmisfa  Itself  and  its  in- 
habitants with  electric  light" 

The  defendant  power  company  contends, 
and  the  lower  court  held,  that  the  words 
"municipal  purposes,"  as  used  in  the  fran- 
chise, should  be  interpreted  as  meaning  "gov- 
ernmental functions."  But  this  contention 
was  distinctly  denied  in  the  opinion  in  that 
case,  fbr  it  was  said:  "Another  position  urg- 
ed counsel  for  tiie  appellee  is  that  the 
system  of  waterworks  of  this  cl^,  its  streets, 
parks,  and  public  grounds,  are  held  by  the 
municipality  in  Its  political  or  governmental, 
and  not  In  Its  proprietary  or  business,  capac- 
ity; that  consequently  they  cannot  be  divert- 
ed from  munldpal  uses,  and  a  city  council 
cannot  make  any  agreem^t  or  contract  rela- 
tive to  them  which  a  succeeding  conndl  may 
not  freely  annul.  The  proposition  Is  not 
novel.  It  has  received  the  careful  considera- 
tion of  this  court,  and,  so  far  as  the  question 
It  presents  Is  material  to  the  issues  In  this 
case.  It  is  no  longer  open  to  debate  here.  In 
lU.  Trust  &  Savings  Bank  v.  City  of  Arkansas 
City,  76  Fed.  271,  282,  22  C.  C.  A.  171,  181, 
34  L.  B.  A.  618,  525,  this  court  announced  its 


condndon  In  these  words:  'A  dty  has  two 
classes  of  pow»«;  the  one  l^islative,  pnbUc, 
governmental,  in  the  exercise  of  which  it  is 
a  soverdgnty  and  governs  its  people;  tlie 
other  proprietary,  quasi  private,  conferred 
upon  It,  not  for  the  purpose  of  governing,  its 
people,  but  for  the  private  advantage  of  the 
inhabitants  of  the  dty  and  of  the  city  itself 
as  a  legal  personality.  In  tlie  e»rdse  of  the 
powers  of  the  formor  dass,  it  is  governed  by 
Che  rule  here  Invoked.  In  thdr  exercise  it  ia 
ruling  Its  people,  and  Is  bound  to  transmit  ite 
powMB  of  government  to  its  succeasiTe  sets 
of  officers  unimpaired.   But  in  tiie  exercise 
of  the  powers  of  the  latter  dass  it  is  control- 
led by  no  sudi  rule,  because  It  Is  acthog  and 
contracting  for  the  private  benefit  of  itself 
and  its  inhabitants,  and  it  may  exerdse  the 
business  powers  oonfecred  upon  it  in  the 
same  way,  and  in  thehr  enrdse  it  Is  to  be 
governed  by  fh»  same  rules  that  govern  a 
private  individual  or  corporation.   Dill.  Man. 
Corp.  (3d  Ed.)  1  66,  and  cases  dted  In  the 
note;  Safety  Insulated  Wire  and  Cable  Co. 
V.  City  of  Baltimore,  18  G.  G.  A.  375,  377,  378, 
66  Fed.  140.  143, 144 ;  San  Francisco  Oaa  Co. 
V.  City  of  San  Frandaco,  9  Cal.  453,  468,  469: 
Com.  V.  City  of  Phlladelpbia,  132  Pa.  288,  19 
AU.  136;  New  Orleans  GasUght  Ga    City  of 
New  Orleans,  42  La.  Ann.  188.  192,  7  South. 
559,  660;  Tacoma  Hotd  Co.  v.  Tacoma  Uj^t 
&  Water  Co.,  3  Wash.  St  316^  325,  28  Pac 
516,  519,  14  L.  B.  A.  669  {28  Am.  St  Rep.  66]: 
Wagner  v.  Otty  of  Rode  Island,  146  lU.  13&. 
154,  155,  84  N.  E.  545,  648.  549,  21  L.  R.  a1 
619;  City  of  Tlncennes  v.  Cltlzais*  GasUght 
Co.,  132  Ind.  114,  126.  31  N.  E.  573,  677.  16 
U  R.  A.  486;  City  of  Indianapolis  v.  Indian- 
apolis GasUght  &  Coke  Ga.  66  Ind.  896,  403; 
Read  v.  Atlantic  City,  48  N.  3.  Law,  658,  562. 
0  AtL  759.  In  contracting  for  watorwotks  to 
supply  Itself  and  Its  intiabltants  with  water, 
the  dty  Is  not  exerdslng  Its  governmental  or 
legislative  powers,  but  Its  businesB  or  proprie- 
tary powers.  The  purpose  of  such  a  contract 
is  not  to  govern  its  inhabitants,  but  to  ob- 
tain a  private  benefit  for  the  dty  Ita^  and 
its  denizens.   1  DilL  Mun.  Corp.  {  27;  City 
of  Glndnnatl  v.  Cameron,  38  Ohio  St  336. 
367;  Safety  Insulated  Wire  &  Gable  Go.  v. 
City  of  Baltimore,  supra,  and  cases  dted  un- 
der it,' " 

The  many  definitions  and  dtatlona  present- 
ed by  the  appeUee  are  not  inconsistent  with 
this  condnslon.  The  mere  fact  that  a  mu- 
nicipal corporation  may  possess  the  two  sepa- 
rate and  distinct  powers,  the  one  termed 
govwnmental  or  pubUc  and  the  other  private, 
corporate,  or  ministerial,  does  not  detract 
from  the  conclusion  that  all  such  powers  are 
alike  munidpal ;  for  both  are  ddegated 
powers  to  be  used  for  the  use  and  benefit  of 
the  munlcipaUty  and  its  inhaUtants.  Coun- 
sel for  defendant  relies  on  San  Francisco  v. 
Spring  Valley  Waterworks,  48  Gal.  493,  to 
sustain  its  contention.  But  that  case  simply 
determines  that  a  private  corporation  au- 
thorized to  furnish  water  for  the  dty  was 
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not  tbuB  endowed  with  municipal  powers; 
that  such  a  corporation  must  be  organized 
under  the  general  laws  of  the  state;  and  it 
is  not  within  the  constitutional  power  of  the 
Legislature  to  confer  municipal  powers  upon 
a  private  corporation. 

[1]  While  functions  of  the  munidpallty, 
such  as  the  erection  and  maintenance  of  pub- 
lic utilities,  are  not  governmental  In  their 
nature,  yet  thej  are  strictly  municipal  pur- 
poses; that  is  to  say,  they  are  Intended  spe- 
cially and  peculiarly  to  promote  the  comfort, 
convenience,  safety,  and  happiness  of  the 
citizens  of  the  municipality,  though  perhaps 
not  essential  to  the  welfare  of  the  general 
pnblia  28  Cyc.  268. 

[2]  Hence,  in  the  light  of  these  authorities, 
it  cannot  be  said  that.  In  the  granting  of  the 
franchise,  the  city  did  not,  and  did  not  In- 
tend to.  provide  for  power  for  all  municipal 
purposes.  To  so  hold  is  to  Impute  to  the  city 
counsel  either  ignorance  or  bad  faith  with 
Its  i>eople.  The  practice  of  the  courts  in  re- 
ferring to  this  class  of  municipal  purposes 
other  than  governmental  as  private  has  had 
a  tendency  to  confuse,  inasmuch  as  these 
cannot  be  said  to  be  in  any  sense  private,  as 
that  term  is  commonly  understood.  The  pur- 
pose la  essentially  a  public  one  and  for  the 
general  good  of  all  the  Inhabitants,  the  sup- 
port of'  which  Is  provided  for  by  a  public 
tax,  levied  upon  all  the  citizens  and  property 
of  the  dty. 

The  very  fact  that  the  Legislature  has  con- 
ferred the  power  upon  cities  to  erect  and 
naaintain  gas  and  electric  light  plants,  water- 
works, etc.,  to  supply  its  citizens,  to  be  paid 
for  from  taxes  to  be  levied  upon  the  inhabit- 
ants, is  sufficient  determination  of  the  mu- 
nicipal purpose  and  character  of  these  utlli- 
tiea. 

[3]  Tlie  power  of  the  Legislature  to  do 
ihis  la  not  questioned  in  this  case,  and  is  uni- 
versally recognized  by  the  courts.  Jackson- 
ville Electric  Light  Co.  v.  Jacksonville,  36 
Fla.  220,  18  South.  677,  30  L.  R.  A.  540,  51 
Am.  St  Rep.  24. 

Judge  Elliott,  in  his  recent  work  on  Munic- 
ipal Corporations,  has  stated  as  the  rule: 
"The  erection  of  an  electric  light  plant  to 
arapply  a  dty  with  light  for  use  In  the  streets 
and  public  places  and  in  tbe  homes  and 
places  of  business  of  the  inhabitants  is  a 
municipal  purpose  for  which  bonds  may  be 
issued  and  taxation  authorized." 

The  language  of  the  franchise  is  that  the 
grantee  will  at  all  times  fumisb  to  tbe  said 
dty  such  other  power  as  may  be  required  for 
munldpal  purposes,  at  the  same  prices  that 
are  paid  by  the  most  favored  customer  of 
tbe  said  George  W.  Jackson,  his  associates  or 
assigns,  with  tbe  provision  only  that  the  dty 
shall  give  90  days*  notice  of  its  intention  to 
nse  any  of  such  power  and  of  the  amount  re- 
quired. There  is  nothing  in  the  language  of 
the  ftanchise  or  tlie  extent  of  its  purpose 
tbat  would  indicate  a  different  intent  of  the 
parties  tlian  the  exact  language  conv^^  or 


as  the  dty  contends,  nor  does  it  appear  to  be 
unreasonable. 

The  franchise  la  purely  one  for  the  genera- 
tion of  electric  power.  It  does  not  purport 
to  grant  the  right  or  privilege  of  erecting  or 
maintaining  an  electric  light  plant,  or  of  sup- 
plying lights  to  the  inhabitants,  or  of  using 
the  streets  and  alleys  for  such  purpose.  Nei- 
ther does  It  appear  tbat  Jackson  or  bis 
assigns  have  otherwise  construed  the  fran- 
chise by  the  erection  of  a  light  plant,  or  by 
furnishing  electric  light  to  the  citizens,  or 
even  for  street  purposes ;  for  the  latter  were 
supplied  by  the  electric  company  to  whom 
Jackson  and  bis  assigns  sold  power. 

The  generation  and  sale  of  electric  power 
Is  the  sole  business  in  which  Jackson  and  the 
defendant,  his  assignee,  has  been  engaged. 
This  power  has  been  sold  not  only  to  the  in- 
tervener, but  to  other  cities  and  to  industrial 
companies.  Then  why  is  it  not  entirely  rea- 
sonable to  conclude  that,  as  one  of  the  con- 
siderations of  the  granting  of  so  valuable  a 
franchise,  the  dty  should  reserve  to  Itself 
the  right  to  purchase  the  power  It  might  at 
any  time  require,  upon  the  same  terms  as  the 
most  favored  customer  of  tbe  owners  of  the 
power  plant,  to  be  so  erected  under  and  by 
virtue  of  the  franchise.  Aside  from  this,  the 
dty  was  to  receive  comparatively  little  for 
tbe  franchise  granted.  It  was  to  receive 
such  arc  lights  of  indicated  power  as  It  might 
require  at  tbe  stipulated  price  of  $5.50  per 
month.  But  It  does  not  appear  that  this  was 
not  the  reasonable  er  adequate  value  for 
such  service.  The  only  free  service  that  the 
dty  might  receive  under  the  franchise  was 
five  arc  lights  of  2;000  candle  power  eadi, 
not  more  than  200  Incandescent  l^hts  of  16 
candle  power  each,  and  the  maximum  of  50 
horse  power  if  required.  Certainly  this  was 
small  consideration  for  so  valuable  a  grant, 
and  it  may  well  be  condnded  tbat  the  dty 
had  in  view  the  very  purpose  which  it  now 
contemplates — supplying  Its  own  citizens  with 
light  by  means  of  its  own  lighting  plant  In- 
deed, it  is  not  conceivable  that  the  dty  could 
use  any  considerable  amount  of  power  for 
any  other  purpose,  within  the  scope  of  its 
munldpal  power  as  then  and  now  understood. 

The  second  proposition  of  the  power  com- 
pany is  that  the  demand  of  tbe  dty,  in  so  far 
as  it  relates  to  power  to  be  used  for  Ughtiug 
the  streets,  is  a  direct  Impairment  of  the  ob- 
ligation of  the  contract  wherein  it  is  provided 
that  "Jackson  and  assigns  shall  within  one 
year  from  the  completion  of  the  Strickler  tun- 
nel and  during  the  remainder  of  the  term  of 
the  grant,  furnish  to  the  dty  of  Colorado 
Springs,  such  arc  lights,  of  standard  2,000 
candle  power,  each,  as  may  be  required  by 
said  city  for  the  purpose  of  lighting  Its 
streets,  aUeya,  and  public  gronnds  at  tbe  rate 
of  flye  dollars  and  fifty  cents  ($5.50)  per  Yl^t 
per  month  said  lights  to  be  used  from  sunset 
to  sunrise  during  each  and  every  day  of  ev- 
ery month." 

The  argument  of  counsel  is  based  upon 
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the  assnmptJon  that  the  city  aj^reed  to  take 
these  lights  and  at  such  price  for  the  foil 
term  of  the  grant.  There  is  no  such  express 
agreement;  for  the  only  stated  provision  Is 
that  JaclfsoD  shall  furnish  the  lights,  and  not 
that  the  city  shall  take  and  nse  them  for  any 
period  whatsoever,  or  at  alL  But,  If  the  con- 
tract did  so  provide,  then  there  Is  nothing  in 
the  grant  to  prevent  the  dty  from  construct- 
ing Its  own  plant  and  furnishing  light  to  Its 
Inhabitants,  and  to  serve  the  dty's  other  pur- 
poses. 

[4]  The  contract  refers  to  no  other  lights 
for  which  the  dty  was  to  pay  than  Its  re- 
quirements for  arc  lights,  of  the  power  and  at 
the  price  named.  The  only  express  agree- 
ment upon  the  part  of  either  party  in  this  re- 
spect was  that  Jackson  shall  furnish  such  arc 
lights  as  may  be  required  by  the  dty.  We 
do  not  find  any  authority  to  sustain  the  con- 
tention of  appellee  that  the  city  may  be  bound 
by  Implication  or  otherwise  than  by  express 
agreement.  That  an  obligation  of  the  public 
In  such  a  case  must  be  expressly  stated,  and 
will  not  be  Implied,  Is  settled  by  the  Supreme 
Court  of  the  United  States  In  Helena  Water- 
works Company  v.  Helena,  195  U.  S.  383,  25 
Sup.  Ct.  40,  49  L.  Ed.  245.  That  was  a  case 
where  the  waterworks  company  had  contract- 
ed to  supply  the  dty  and  its  inhabitants  with 
water  for  a  period  of  20  years.  At  the  time 
of  the  agreement  the  city  coundl  made  an  ap- 
propriation covering  the  price  of  the  water 
for  the  city's  purposes  for  5  years  of  that  pe- 
riod. It  was  conceded  by  the  court  for  the 
purposes  of  that  case  only  that  the  effect  of 
such  appropriation  by  the  dty  was  that  of  an 
agreement  to  pay  the  agreed  price  for  the 
period  of  5  years,  but  the  contention  of  the 
company  that  the  city  was  bound  by  implica- 
tion for  the  full  period  of  the  franchise  was 
denied.  Upon  that  question  the  court  said: 
"Properly  construed,  we  think  this  ordinance 
shows  an  agreement  upon  the  part  of  the 
company  to  furnish  water  to  the  inhabitants 
of  the  city  at  not  exceeding  certain  maximum 
rates,  and  to  the  dty  itself,  upon  terms  to  be 
agreed  upon,  made  definite,  as  far  as  the  dty 
was  concerned,  for  the  term  of  Ave  years. 
As  thus  Interpreted,  we  do  not  find  anything 
In  this  contract  that  prevents  the  dty,  cer- 
tainly after  the  expiration  of  five  years,  from 
constructing  its  own  plant.  It  has  not  spe- 
dflcally  hound  itself  not  so  to  do,  and,  as  has 
been  frequently  held  In  this  court,  nothing  Is 
to  be  taken  against  the  public  by  implication. 
Hamilton  Gaslight  &  Coke  Co.  T.  Hamilton, 
146  U.  S.  258,  13  Sup.  Ct  90,  36  L.  Ed.  963; 
Long  Island  Water  Supply  Co.  t.  Brooklyn, 
166  U.  S.  685,  17  Sup.  Ct  718,  41  L.  Ed.  1165, 
and  cases  dted  in  the  opinion.  Had  It  been 
intended  to  exclude  the  dty  from  exerdsing 
the  privilege  of  establishing  Its  own  plant, 
such  purpose  could  have  been  expressed  by 
apt  words,  aa  was  the  case  In  Walla  Walla  r. 
Walla  Walla  Water  Co.,  172  U.  S.  1,  19  Sup. 
Ct  77,  43  L.  Ed.  341.  It  is  doubtless  true 
that  tile  erection  of  such  a  plant  by  -the  dty 


will  render  the  property  of  the  water  com- 
pany less  valuable,  and  perhaps  unprofitable; 
but,  if  it  was  Intended  to  prevent  such  com- 
petition, a  right  to  do  BO  should  not  tiave 
been  left  to  argument  or  Implication,  but 
made  certain  by  the  terms  of  the  contract" 

Counsel  for  defendant  dte  Minn.  Lumber 
Co.  V.  Whltehurst,  160  III.  85,  43  N.  E.  774, 
31  L.  R.  A.  529,  Leadville  Gas  Co.  v.  Lead- 
ville,  9  Colo.  App.  400,  49  Pac.  268,  and  Gold- 
en Cycle  Mining  Co.  v.  Rapson  Coal  Co., 
188  Fed.  179,  112  C.  C.  A.  95,  as  sustaining  its 
contention  that;  because  of  the  agreement  up- 
on the  part  of  Jackson  to  furnish  tbe  dty 
such  arc  lights  "as  may  be  required  by  the 
dty"  during  the  life  of  the  franchise,  the 
dty  Is  for  that  reason  Impliedly  bound  to 
take  such  lights  at  the  price  named  for  such 
full  term  of  the  franchise. 

These  cases,  with  the  exception  of  the 
LeadvlUe  Case,  all  Involved  private,  and  not 
public,  contracts.  The  present  case  InvolTee 
a  public  contract,  and  the  city  has  not  epe- 
dflcally  bound  Itself  to  take  such  lights  for 
any  period  whatsoever,  and,  as  said  In  Hd- 
ena  Waterworks  Co.  v.  Helena,  supra,  •*noth- 
ing  Is  to  be  taken  against  the  public  by  Im- 
plication." But  the  cases  relied  on  do  not 
sustain  the  contention  of  the  power  company. 
In  Minnesota  Lumber  Co.  t.  Whltehurst  Coal 
Co.,  as  was  said  by  the  court,  "appellant  had 
agreed  to  buy,  and  appellee  had  agreed  to 
tea  and  deliver,  *  •  *  all  the  coal 
which  would  be  needed  •  *  •  for  the 
season."  The  dispute  in  that  case  was  as  to 
the  construction  of  the  word  "require,"  aa 
used  in  the  agreement 

Leadville  Gas  Co.  v.  Leadville,  supra,  was 
an  action  for  recovery  of  the  price  of  gas 
had  and  received  by  the  city  under  Its  con- 
tract The  contention  of  the  dty  was  that 
the  contract  was  invalid  because  no  prior 
appropriation  had  been  made  by  the  dty 
council  to  cover  the  expense,  under  tbe  pro- 
vision of  section  4449,  Mills'  Ann.  Stat 

In  Golden  Cycle  Mining  Co.  v.  Rapnon  Coal 
Mining  Co.,  supra.  It  was  expressly  agreed 
that  "the  mining  company  agreet  to  hay  from 
the  coal  company  all  the  coal  It  may  use," 
etc.,  "for  tbe  period,  and  the  coal  company 
agree*  to  supply  and  deliver  all  euch  coal," 
etc.  This  was  an  express  agreement  upon 
the  part  of  both  parties,  which  Is  not  found 
In  the  franchise  under  consideration.  In  our 
opinion,  the  contract  neither  placed  obliga- 
tion on  the  dty  to  take  from  Jackson  any 
light  at  all,  nor  limited  Its  rights  and  privl* 
leges  In  that  respect  In  any  manner  what- 
soever,  even  admitting  for  the  sake  of  tbe 
ailment  that  the  city  had  power  so  to  do. 
which  is  not  necessary  to  determine  here. 

The  contract  is  entirely  silent  as  affects 
any  such  obligation  on  the  part  of  the  dty. 
and,  if  it  was  the  Intention  of  the  parties 
that  the  city  should  be  so  obligated,  tbe 
contract  should  have  so  stated,  rather  than 
that  courts  be  asked  to  Insert  it  into  the 
agreement  Indeed,  section  &  ctf  the  tna* 
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ctalse,  In  so  far  as  It  effects  the  dty,  can  "be 
construed  only  as  an  option  to  purchase,  as 
It  relates  both  to  arc  lights  and  to  power, 
wherein  the  price  at  which  such  purchase 
may  be  made  Is  definitely  stated  as  to  the 
former,  and  certainly  determinable  as  to  the 
latter,  under  the  terms  of  the  agreement 
[B]  The  valuable  grant  to  Jackson  is  a 
Bnffident  and  valuable  consideration  for  such 
option. 

[•]  The  third  contention  of  the  defendant 
company  is  that  it  Is  not  its  duty  to  furnish 
the  power  denlauded  by  the  city,  unless  plain- 
tiff will  agree  to  take  the  same  minimum 
amount  of  power  contracted  for  by  the  Colo- 
rado Springs  Electric  Company,  or  a  mini- 
mum of  about  $64,000  per  annum. 

This  seems  to  admit  the  unsoundness  of  the 
claims  of  defendant  heretofore  discussed ; 
for,  if  the  dty  was  not  entitled  to  any  such 
power  as  claimed,  clearly  It  was  not  entitled 
to  or  required  to  demand  power  to  the  extent 
of  $04,000  in  value  per  annum.  But  there  is 
nothing  in  the  agreement  by  which  such 
claim  of  defendant  can  Justly  he  inferred, 
or  even  suspected.  The  agreement  is  that 
the  holder  of  the  franchise  will  at  all  times 
during  the  term  of  the  grant  "furnish  to  the 
such  other  power  as  may  be  required 
for  municipal  purposes."  Plainly  this  must 
mean  much  or  Uttle,  derpendent  upon  the  re- 
quirement for  the  specific  purpose.  It  Is  not 
within  the  province  of  the  court  to  rewrite 
the  agreement  for  the  parties.  Much  is  said 
In  the  briefli  as  to  the  construction  of  the 
word  "required."  We  do  not  And  It  impor- 
tant or  necessary  to  enter  Into  any  nice  dis- 
tinctions In  that  regard  In  this  case,  or  to 
even  discuss  it,  in  view  of  onr  condnslons 
above  stated.  There  can  be  no  other  con- 
clusion in  either  of  the  Instances  In  which 
the  word  is  used  in  secticoi  9  of  the  fran- 
idiise,  whether  relating  to  arc  lights  or  pow- 
er, than  that  It  refers  to  tiiat  which  may  be 
necessary  for  the  purposes  spedfled. 

It  is  agreed  tn  the  brlefe  that  the  Colorado 
Springs  Electric  Company  is  the  most  favor- 
ed customer  of  the  defendant  The  price, 
then,  fixed  In  defendant's  agreement  with 
that  company  should  govern.  This,  then,  un- 
der the  terms  of  the  franchise,  Is  the  price  at 
which  the  city  is  entitled  to  receive  the  pow- 
er demanded  in  tiiis  case. 

Counsel  for  defendant  In  error  makes  an 
ingenious  argument  to  show  that  this  price 
Is  augmented  and  the  price  to  the  city  made 
undeterminable  by  other  provisions  contained 
in  the  contract  with  the  electric  company: 
<a)  The  amount  to  be  consumed  by  the  elec- 
tric company,  minimum  and  maximum ;  (b) 
the  question  of  competition  avoided  under 
the  agreement  between  the- electric  company 
and  the  power  company;  (c)  the  fact  that 
the  electric  company  was  to  furnish  trans- 
mission lines  from  Manltou  to  Colorado 
Springs;  and  (d)  possible  transformer  and 
transmission  losses. 


The  last  two  of  these  propositions  can  In 
no  event  be  considered;  for  In  the  agreed 
statement  the  claim  of  the  city  Is  for  the 
right  to  demand  and  receive  from  the  power 
company,  and  at  the  price  paid  by  the  elec- 
tric company  under  Its  said  contract  the 
amount  of  power  claimed,  "to  be  measured 
and  delivered  to  plaintiff  at  the  same  places 
where  power  Is  measured  and  delivered"  to 
the  electric  company.  And  It  is  provided  In 
the  contract  between  the  two  companies  that 
all  power  supplied  thereunder  shall  be  de- 
livered at  the  eastern  limit  of  the  dty  of 
Manltou  to  transmission  Unes  to  be  furnished 
by  the  electric  company.  The  place  of  deliv- 
ery to  the  dty  must  therefore  be  held  to  be  at 
such  eastern  limit  of  the  dty  of  Manltou,  and 
hence  the  question  of  the  cost  of  transmis- 
sion lines  and  losses  tn  transmission  from 
such  point  to  the  dty  of  Colorado  Springs  is 
not  Involved.  The  price  was  to  be  that 
agreed  upon  between  the  power  company  and 
its  most  favored  customer,  and  this  is  admit- 
ted to  be  the  electric  company. 

The  term  "price"  cannot  be  said  to  include 
anything  but  the  rate  fixed  by  the  contract 
for  the  sale  of  the  commodity.  The  price 
under  the  terms  of  paragraph  7,  of  the  con- 
tract between  the  power  company  and  the 
electric  light  company,  and  which  paragraph 
must  be  controlling  in  the  fixing  of  price  to 
be  paid  by  the  city  of  Colorado  Springs,  was 
to  be  6.85  mills  per  kilowatt  hour,  when  the 
monthly  consumption  does  not  exceed  1,000,- 
000  kilowatt  hours,  and  when  the  average 
dally  load  factor  for  the  calendar  month  la 
from  50  to  57  per  cent  But  when  the  said 
load  factor  Is  less  than  50  t>er  cent,  tbe  rate 
per  kilowatt  hour  Is  to  be  increased  .05  of  a 
mill  for  each  per  cent  of  such  decrease  of 
load  factor  down  to  45  per  cent,  but  no  de- 
crease of  load  factor  was  to  be  considered 
below  45  per  cent  in  fixing  the  rate.  There- 
fore the  rate  for  less  than  45  per  cent,  would 
be  5.85  mills,  added  to  .25  mills  for  the  5  per 
cent  decrease  In  load  factor,,  or  6.10  mills 
per  kilowatt  hour. 

The  amount  demanded  by  the  city  is  mudi 
less  than  1,000,000  kilowatt  hours  per  month, 
and  If  the  load  factor  is  45  per  cent  or  less, 
the  price  to  the  dty  under  the  said  para- 
graph In  the  agreement  tor  the  amount  so 
demanded,  must  be  6.10  mills  per  kilowatt 
hour. 

If,  however,  the  said  load  factor  shall  ex- 
ceed 46  per  cent,  then  the  rato  must  be  re- 
duced according  to  the  schedule  contolned  In 
the  said  contract  between  the  dectric  com- 
pany and  the  power  company. 

This  was  the  agreed  price  at  which  the 
power  was  to  be  sold  and  purchased  in  the 
contract  with  the  most  favored  customer,  and 
the  dty  cannot  be  hampered  by  other  and 
different  contract  agreements,  which  may  or 
may  not  have  bad  Infiuence  In  fixing  that 
price.  It  Is  the  price  fixed  for  the  sale  of 
the  commodity  that  is  to  govern. 

[7j  Finally  defendant  contends  that  it  does 


Digitized  by  Google 


930 


140  PACIFIC 


REPORTEa 


(Colo. 


not  appear  Id  the  agreed  itatement  that  there 
baa  been  a  vote  of  the  qualified  electors,  of 
the  dty  authorizing  the  construction  of  and 
maintenance  of  an  electric  light  plant,  as 
required  by  the  statute,  and  therefore  the 
city  may  not  demand  the  power  to  be  need 
for  that  purpose. 

This  is  not  a  question  that  defendant  can 
raise  in  this  case.  It  ,  does  not  Involre  the 
right  or  power  of  the  city  to  erect  and  main- 
tain an  electric  light  plant  for  the  purposes 
asserted,  nor  to  levy  taxes  therefor.  It  is 
•Imply  a  question  of  procedure  provided  by 
the  statute  in  such  case,  and  the  court  can- 
not presume  tliat  the  dty  has  not,  or  will  not, 
proceed  in  accordance  with  ttie  reQnlrements 
of  the  statutes. 

The  Judgment  of  the  district  coort  1>  re- 
versed, wlto  Instraetlon  to  that  oonrt  to  en* 
ter  Judgment  for  the  dty  in  accordance  wltb 
tiie  prayer  of  Its  complaint;  and  the  views 
herein  ^pressed. 

WHITE  and  GABBIOtTBS,  JJ.,  dissent 
BAILEY,  J.,  agrees  to  the  cmstmction  given 
title  contract,  but  dissents  upon  the  record  be* 
fore  the  court,  upon  the  propmition  of  flxli^ 
tike  rate  at  which  the  dty  la  to  be  fnmlahed 
current 

(26  Colo.  App.  UD> 

KING  T.  FOSTER.  (No.  3966.) 
(Court  of  Appeals  of,GoIorado.  May  11, 1914.) 

1.  Evidence  ({  366*)-^UDOifi:irT  or  Gouas— 

PsODUCnOM  OF  JUDQUENT  ROIX. 

A  decree  of  the  court  is  not  admlsidble  as 

Jiroof  of  title  without  the  production  of  the 
udgment  roll, 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  1&21-153&;  Dec  Dig.  $  366.*] 

2.  Advbbsb  PossEssioif  (i  91*)— Fathiiit  or 
Taxes— Coix>B  of  Title. 

A  decree  of  the  court,  entered  four  years 
prior  to  the  commencement  of  the  present  ac- 
tion, does  not  constitute  suffldeDt  color  of  title 
to  support  a  plea  under  the  seven-year  statute 
of  limitation,  and,  if  no  other  color  of  title  is 
shown,  proof  of  actual  poBsesBion  and  payment 
of  taxes  is  insuBicieDt  to  sapport  the  plea. 

[Ed.  Note.— For  other  eases,  see  Adverse 
Possession,  Cent  Dig.  H  6i2-91&;  Deo.  Dig.  i 

6i.*j 

Brror  to  District  Court,  Elowa  County; 
O.  8.  Essex,  Judge. 

Action  by  Albert  King  against  Geoi^e 
8.  Foster.  Judgment  for  the  defendant,  and 
plaintiff  brings  error.  Reversed. 

John  F.  Mail,  of  Denver,  for  plaintiff  In 

error. 

MORGAN,  J.  Code  action  for  the  posses- 
sion of  a  quarter  section  of  land.  The  de- 
fendant bad  Judgment  The  plaintiff  brings 
error. 

The  plaintiff  alleged  ownership  in  fee  sim- 
ple; the  defendant  denied  It,  admitted  pos- 
session and  alleged  ownership  In  himself; 
pleaded  the  seven-year  statute  of  limitation 


and  a  decree  of  the  district  court  of  Kiowa 
county  quieting  his  title,  which  decree  was 
entered  only  four  years  before  the  commence- 
ment of  the  action  herein.  Plaintiff  proved 
fee-simple  title  in  himself  and  rested.  The 
defendant  offered  no  evidence  except  the  de- 
cree aforesaid  and  his  own  testimony  that  he 
was  and  had  been  In  the  actual  posaeasdOD  of 
the  land  for  a  littie  over  10  years,  that  it  was 
fenced  when  he  bought  It,  and  had  been 
fenced  ever  since,  and  that  he  had  paid  all 
taxes  on  It  during  that  time. 

[1,2]  The  plaintiff  objected- to  the  intro- 
duction of  the  decree  on  the  ground  that  it 
was  not  accompanied  by  the  Judgment  roll, 
but  it  was  admitted  over  the  objection.  It 
was  error  to  admit  this  decree  as  proof  of 
tiUe  without  the  Judgment  roll;  and.  as  it 
was  not  made  but  four  years  before  this  ac- 
tion was  commenced,  it  did  not  support  the 
plea  of  tbe  statute  of  limitation  pleaded,  even 
if  it  be  considered  as  color  of  title.  Actoal 
possession  for  seven  years  and  payment  of 
taxes  is  Insuffident  to  sustain  the  plea  of  tb« 
statute,  In  the  absence  of  proof  of  color  of 
title,  made  In  good  faith  prior  to  the  omd- 
mencement  of  the  seven-year  period. 

Judgment  reversed. 


(26  Colo.  App. 

MILLBB  et  aL  v.  WELDON.   (No.  8767.) 
(Court  of  A^iealg  of  Colorado.  May  11,  1814.) 

1.  Taxatzoh  (I  762*)— Tax  CBsnnCAtB— As- 

SIONHBNT  BT  GoUirtT  OlXBK— TlHS. 

A  tax  deed,  showing  an  assignment  by  the 
county  clerk  of  the  certificate  of  purchase  more 
than  three  years  after  the  date  of  the  sale,  ren- 
dered tbe  deed  void  on  its  face. 

[Ed.  Note.— For  other  cases,  see  Taxatka, 
Cent  Dig.  H  1614-1516;  Dec  Dig.  |  762.*] 

2.  Advebsb  Possession  (H  79*)  — pATsmrr  or 

Taxes— Short  Statutes  of  LiimTATiONS. 
A  tax  deed  void  on  Its  face  did  not  set  in 
motion  tbe  five-year  statute  of  limitation. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
ses^a.  Cent  Dig.  ff  459-462;  Dec.  Dig.  | 
79.*] 

8.  AOVEBSX  POSSBSSIOK  H  93*)— PaTMKNT  OT 

Taxes. 

Where  defendant  company  received  a  tax 
deed  to  land  in  controversy  which  was  void  on 
lU  face,  April  10,  1901,  the  first  subsequent 
taxes  that  could  be  paid  thereunder  for  the  pur- 
pose of  obtaining  tftie  under  the  deed  as  color 
of  title  and  payment  of  taxes  for  seven  years 
wa«  tbe  tax  of  1901,  which  could  not  be  paid 
until  1902,  and  hence  there  could  not  be  pay- 
ment for  seven  years  prior  to  tbe  commence* 
ment  of  an  action  to  quiet  titie  on  August  28. 
1908. 

[Ed.  Note.— For  other  cases,  see  Adverse  Poe- 
wsnon.  Cent  IMg.  SI  525-{^;  Dea  Dig.  { 

4.  EVIDBNOI  (I  366*)— JUDOHBNT— JUOOUSin 

RoiX. 

A  decree  unaccompanied  by  the  judgment 
roll  is  inadmissible  In  evidence. 

[Ell.  Note.— For  other  casee.  see  Evidence. 
Cent.  Dig.  IS  1521-1539 ;  Dec  Dig.  |  366.*] 

Aiq;>eal  from  District  Court  Toma  Connl? ; 
H.  P.  Burke,  Judge. 
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Action  by  Minnie  E.  Weldon  against  J.  L. 
Miller  and  the  Empire  Rancb  &  Cattle  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ants appeal.  Affirmed. 

R.  H.  Gllmore,  of  Denver,  for  appellants. 
Dana  &  Blount,  of  Denver,  for  appellee. 

BBLI^  J.  This  action  was  brought  by  the 
plaintiff  and  appellee,  Minnie  E.  Weldon, 
against  the  defendants  and  appellants,  J.  L. 
Miller  and  the  Empire  Ranch  &  Cattle  Ck>m< 
pany,  In  the  district  court  of  Tnma  county, 
Colo.,  August  29, 1908.  In  her  complaint,  she 
alleges  that  she  is  the  owner  in  fee  simple 
and  entitled  to  the  possession  of  the  K.  W. 

section  7,  township  4  N.,  range  48  W.  of 
the  Sixth  P.  M.,  and  that  the  -defendants 
wrongfully  withhold  and  wrongfully  exercise 
acts  of  ownership  over  the  same,  and  prays 
Judgment  to  the  effect  that  she  is  the  owner 
of  Uie  land  above  described  and  entitled  to 
the  possession  thereof,  and  for  damages  in 
the  sum  of  $250. 

The  first  defense  stated  In  the  answer  de- 
nies the  allegations  of  the  complaint ;  the  sec- 
ond sets  up  that  the  defendant  J.  L.  Miller 
and  his  predecessor  In  Interest,  the  Empire 
Ranch  &  Cattle  Company,  have  been  in  pos- 
session of  the  land  under  claim  and  color  of 
title  made  in  good  faith,  based  npon  a  treas- 
,  nrer's  tax  deed,  for  more  than  five  years,  and 
that  plaintiff's  right  of  action  did  not  ac- 
crue  within  five  years  from  the  date  of  the 
commmcement  of  the  action;  the  third  re- 
cites that  the  land  In  question  was  vacant 
and  nnoccuided,  and  that  defendant  Miller 
and  his  predecessor  in  Interest  as  aforesaid 
ba.fe,  during  seven  successive  years,  paid  all 
taxes  assessed  npon  the  same  under  claim 
and  color  of  title  made  in  good  faith;  and 
the  fourth  alleges  that  a  decree  of  the  county 
court  of  Yuma  county  in  the  year  1902  quiet- 
ed the  title  to  said  premises  in  said  Empire 
Ranch  &  Cattle  Company.  There  seems  to 
have  been  no  other  pleading  In  the  ease. 

[1]  The  appellee  dwaigned  title  from  the 
government  of  the  United  States  to  herself 
through  divers  mesne  conveyances,  and  the 
defendants  offered  in  evidence  a  treasurer's 
tax  deed  to  the  Empire  Ranch  ft  Cattle  Com- 
pany, dated  April  10,  1901,  and  recorded 
April  22,  1901.  The  deed  showed  an  assign- 
ment by  the  county  clerk  of  the  certificate  of 
purchase  more  than  three  years  after  the 
date  of  sale,  thereby  rendering  the  same  void 
npon  its  tace,  as  held  In  Johnson  v.  Gibson, 
24  Oolo.  App.  892,  133  Pac.  1052,  and,  upon 
proper  objection,  it  was  excluded  as  evidence 
of  paramount  title,  but  admitted  as  color  of 
title. 

[1]  The  deed,  b^g  void  upon  its  face,  did 
not  set  in  operation  the  five-year  statute  of 
limitation  relied  upon  In  the  second  defense. 
Empire  Ranch  ft  Cattle  Company  v.  Howell, 
24  Colo.  App.  417-420, 183  Pac  1124 ;  Oomer 
V.  Chaffee.  6  Colo.  314-317. 


[S]  Under  the  defense  of  payment  of  taxes 
for  seven  succesBlve  years  under  claim  and 
color  of  title  made  in  good  faith,  defendants 
offered  to  prove  tho  payment  of  taxes  for  the 
years  1900  to  1907,  both  inclusive.  The  pay- 
ment of  the  taxes  for  the  year  1900,  past  due 
when  the  tax  deed  Issued,  could  not  properly 
be  counted  as  one  of  the  necessary  seven 
yearly  paymenta  The  paynient  of  taxes  for 
the  year  1901  could  not  have  been  made  until 
1902,  which  would  be  the  first  payment  under 
the  deed  to  have  started  the  running  of  the 
statute,  and  it  was  im[>o8sible  for  seven 
years  to  have  expired  between  the  date  of 
such  payment  and  the  date  of  the  commence- 
ment of  the  action.  Therefore  the  proof  of- 
fered was  insufflclent.  and,  upon  objection 
being  made,  was  proi>er1y  excluded. 

[4]  In  support  of  the  fourth  defense,  a  de- 
cree of  the  county  court  of  Yuma  county  pur- 
porting to  quiet  the  title  to  the  premises  in 
the  Empire  Ranch  ft  Cattle  Company  was 
offered  in  erldence.  The  decree  was  unac- 
companied by  the  Judgment  roll,  and  its  ad< 
mlsidon  was  objected  to  for  this  reason,  and 
the  objection  vas  properly  sustained.  Bm< 
plre  Ranch  ft  Cattle  Company  v.  Battdle^  24 
Colo.  App.  370, 133  Pac.  1123. 

This  left  the  defendants  without  any  proof 
of  title  whatsoever  and  without  any  diowlng 
of  the  right  of  possesidon,  whorenpon  Judg- 
ment was  rendered  in  favor  of  the  app^ee. 

Numerous  objections  were  raised  to  the  in- 
troduction of  evideoce  and  the  rraditlon  of 
judgment,  and  the  rulings  of  the  court  there* 
on  are  now  assigned  as  error.  Many  of  them 
have  been  repeatedly  decided  by  this  or  the 
Supreme  Court  adverse  to  the  contentions 
of  the  appdlants,  some  of  them  are  without 
any  record  in  th^  abstract  In  auj^rt  of  the 
questions  presented,  and  others  are  wholly 
untenable,  and  we  have  found  none,  under 
the  condition  of  the  record,  that  would  jus- 
tly us  In  disturbing  the  Judgment  of  the  trial 
court,  and  therefbre  it  tir  hereby  affirmed. 

Affirmed. 

in  Colo.  App.  1I«) 
BALLINGER  v.  VATEa     (No.  3969.) 
(Conrt  of  Appeals  of  Colorado.   May  11, 1914.) 

1.  AssiGHUENTa  (I  121*)— Cbosb  in  Action 
—Legal  Title— Bight  to  Sub. 

Where  a  claim  (or  money  doe  was  assigned 
to  B.  for  collection,  the  legal  title  to  the  claim 
vested  in  bim,  and  be  became  the  real  party  in 
interest,  and  entitled  to  prosecute  an  action  on 
the  claim  In  bis  own  name. 

[Ed.  Note.— For  other  cases,  see  Asstenments, 
Gent  Dig.  H  200-206;  Dec  Dig.  »  1^*] 

2.  AssioNifENTS  (|  89«)— Chose  in  Action— 
Tbansfeb  fob  Collection— Thubt»—Pow- 
eb  coupleo  with  interest. 

Where  a  chose  in  action  was  assigned  to 
B,  for  collection,  be  to  ioBtitute  suit  thereon 
and  retain  25  per  cent,  of  the  proceeds  for  his 
services  on  recovery  of  judgment  against  the 
debtor,  B.  held  the  judgment  m  trust  for  his  as- 
signor, coapled,  however,  with  an  interest  in 
himself  to  the  amount  of  25  per  cent,  of  the 
claim ;  and  hence  the  assignor  could  not  compel 
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an  assi^ment  of  the  judgment,  nor  require  B. 
to  release  it  until  his  loterest  had  been  satis- 
fied. 

[Ed.  Note.— For  other  cases,  see  Aestgnments, 
Cent.  Dig.  I  137;  Dec.  Dig.l  89.*] 

s.  a8sionuknt8  (f  89*)— chose  in  actioit— 
Tbanspbb  of  Glaiu  fob  Coluectioh— Bail- 
vent. 

Since  a  chose  In  action  may  be  bailed,  an 
assi^ment  thereof  for  collection  createe  a 
relation,  ae  between  the  assignor  and  assignee, 
analogous  to  that  of  a  bailment  under  contract 
by  the  bailee  to  perform  services  for  the  bailor 
for  which  the  bailee  is  entitled  to  compensation, 
and  to  retain  the  poBsession  of  the  chose  in  ac- 
tion or  its  proceeds  until  hia  claim  is  satisfied. 

[£^.  Note.— For  other  cases,  see  Assignments, 
Cent.  Dig.  §  137;  Dec  Dig.!  88.*] 

4.  AaeroNUENTs  (I  92*)— PATHKifT—Aasxaif' 

OR  OF  Cadse  of  Action. 

Where  a  claim  was  assigned  to  B.  for  suit, 
under  an  agreement  that  he  was  to  have  25  per 
cent,  of  the  judgment  obtained,  he  having  ob- 
tained judgment,  the  judgment  debtor,  with 
knowledge  that  the  suit  hfid  been  brought  and 
judgment  obtained  In  B.'s  name,  could  not  com- 
promise or  otherwise  settle  the  same  by  pay- 
ment to  the  creditor,  except  at  hia  periL 

[Ed.  Note. — For  other  cases,  see  AssignmentB, 
Cent  Dig.  I  1S8;  Dec.  Dig.  S  92.*] 

Error  to  District  Court,  City  and  County 
of  Denver;  Greeley  W.  Whitford,  Judge. 

Action  by  William  B.  Yates,  trustee  In 
bankruptcy  for  E.  M.  Johnson,  against  E.  E. 
BalHnger  for  the  cancellation  of  a  judgment. 
From  a  decree  In  favor  of  complainant,  Bal- 
linger  brings  error.  Reversed  and  remanded. 

John  Hipp,  of  Denver,  for  plaiutltC  in  error. 
Esra  Eeeler,  of  Denver,  for  defendant  in  er- 
ror. 

KING,  J.  January  1,  1909,  the  Stem- 
Prince  Importing  Company  retained  the 
State  Collection  Agengy  of  Denver  as  its 
agent  for  the  collection  of  claims  under  a 
wrlttrai  contract,  by  which  the  collection 
agency  agreed  that  "all  accounts  worthy  of 
legal  proceeding  will  be  placed  In  its  law 
department  for  salt,  and  sncb  suits  will  be 
brought  at  the  expense  of  the  agency,**  and  It 
was  agreed  that  upon  Juitements  secured  by 
It  the  agency  should  receive  25  per  cent  of 
the  Judgment.  El  M.  Johnson  h^ag  Indebted 
to  the  Stern-Prince  Importing  Gompany  in 
the  sum  of  $519.75,  the  company  made  a  writ- 
ten assignment  of  its  claim  against  Johnson 
to  EL  E.  BalUnger  for  suit  and  collectioii. 
Balltnger  was  manager  of  the  collection 
agency.  On  the  23d  day  of  February.  1009, 
Balllnger  commenced  suit  In  his*o\vn  name 
against  the  said  Johnson,  caused  summons  to 
be  issned  and  served,  thereafter,  on  or  about 
the  IStta  day  of  April,  obtained  a  Judgment 
in  the  sum  of  9682.30,  and  costs  taxed  at 
$4.45.  and  on  the  22d  day  of  April  caused  a 
transcript  of  the  Judgment  docket  in  said  ac> 
tion  to  be  filed  and  recorded  In  the  office  of 
the  recorder  of  the  county  of  Pueblo,  which 
became  a  lien  upon  the  real  estate  of  the 
judgment  debtor.  All  costs  and  expenses 
were  paid  by  Balllnger.    On  or  about  the 


19th  day  of  October,  1900,  the  said  Johnscm 
made  a  settlement  with  the  Stem-Prince  Im- 
p^irtlng  Company,  by  which  that  company,  in 
consideration  of  ^250  In  cash  paid  to  it  and 
execution  and  delivery  of  three  notes  of 
$31.50  each,  admitted  satisfaction  of  the 
Judgment,  agreed  to  release  the  same,  and 
gave  an  order  as  follows:  "State  Collection 
Agency,  City— Gentlemen :  Upon  this  order 
kindly  release  the  Judgment  which  you  bold 
for  us  In  your  name  against  E.  M.  Johnson. 
Pueblo,  and  oblige.  Yours  tmly.  The  Stem- 
Prince  Importing  Co.,  by  J.  L.  Stem,  Treas." 

On  presentation  of  said  written  request. 
Balllnger  refused  to  release  or  discharge  the 
Judgmrait,  except  upon  payment  to  him  of  2S 
per  cent,  of  said  Judgment.  Thereupon  John- 
son brought  suit  against  Balltnger  and  the 
Importing  company*  asking  for  a  decree  de- 
claring said  Judgment  satisfied.  The  import- 
ing company  made  no  defense,  but  Balltnger 
filed  answer  and  cross-complaint,  setting  np 
the  foregoing  facts,  and  alleging  that  he  was 
interested  in  the  said  Judgment  to  the  extent 
of  25  per  cent  thereof  and  the  costs  by  him 
expended,  that  the  settlement  made  betweoi 
the  plalntiCT  Johnson  and  the  Stem-Prince 
Importing  Company  was  entered  into  to  de- 
fraud said  Balllnger  and  deprive  him  of  his 
commission  and  costs,  and  offering  to  satis- 
fy and  release  said  Judgment  upon  paymCTt 
W.  B.  Vatest  trustee  in  bankmptcy  of  the 
said  Johnson,  was  substituted  as  par^  plain- 
tiff. Judgment  was  rendered  In  favor  of  the 
plaintiff  against  said  Balllnger. 

[1  ]  1.  Upon  the  assignment  of  tlie  cboae  in 
action  aforesaid  to  Balllnger  for  coUecttoa, 
the  legal  title  thereto  vested  In  him.  He  be- 
came the  real  party  In  Interest  and  was  en- 
titled to  prosecute  an  action  thereon  In  Us 
own  name.  4  Cyc.  67;  Lake  County  v. 
Scbradsky,  81  Colo.  178, 182,  71  Pac.  1104. 

[2]  While  it  ts  true  that  Balllnger  Ifeld  the 
legal  title  to  said  Judgment  In  trust  for  the 
Stem-Prince  Importing  Company,  it  is  like- 
wise true  that  his  trust  was  coupled  wlUi  an 
Interest  in  himself,  and  the  cestui  que  tnist 
could  not  compel  the  asrignment  of  the  Jndg- 
metat  to  it  nor  require  the  trustee  to  release 
it  until  it  had  paid  the  trustee,  or  otherwise 
satisfied  him  for  his  interest  In  the  judgmait, 
in  this  case  amounting  to  at  least  2S  per 
cent  of  the  Judgment  obtained. 

[S]  While  the  assignee  held  the  assigned 
claim  for  collection.  Ub  relation  to  the  Stem- 
Prince  Importing  Company  was  analogous  to 
that  of  a  bailee  under  contract  to  perform 
serrlcea  for  the  benefit  of  the  bailor,  and  for 
which  he  was  to  receive  compraaation,  and 
entlUed  to  retain  posseaslfHi  of  the  diose  In 
action,  or  Its  proceeds,  until  paid.  Their  re- 
lations have  not  been  materially  changed  by 
securing  a  Judgment  except  that  it  Is  more 
neatly  anali^ons  to  that  of  a  trustee  holding 
a  1^1  title  for  the  benefit  of  his  cestui  que 
trust,  but  witli  an  Interest  which  must  be 
satisfied  before  he  can  be  compelled  to  exe- 
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cute  the  trust  by  turning  over  the  judgment 
or  the  proceeds  thereof. 

[4]  The  Judgment  debtor,  having  fuU 
~  knowledge  of  the  suit  brought  and  judgment 
obtained  In  Balllnger's  name,  could  not  com- 
promise or  otherwise  settle  the  Judgment  by 
payment  to  the  Stem-Prince  Importing  Com- 
imny,  except  at  bis  peril,  and  he  is  not,  and 
cannot  be,  in  any  better  position  to  enforce 
the  release  or  satisfaction  of  the  judgment 
by  the  judgment  creditor  than  Is  the  Stern- 
Prince  Importing  Company. 

A  chose  in  action  may  be  bailed.  In  this 
case,  the  contract  of  bailment  created  a  trust 
4  Cyc.  166 ;  Cabaniss  v.  Ponder,  65  Oa.  X34 ; 
Sanders  t.  David,  13  B.  Mon.  (Ey.)  432; 
Loomls  T.  Stave.  72  111.  623;  Pindell  v. 
Grooms,  18  B.  Mon.  (Ky.)  501;  Cowdrey  v. 
Vandenburgh.  101  U.  S.  S72,  2G  L.  Ed.  923. 

The  judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  the  trial  court 
to  enter  judgment  In  favor  of  plalntlflF  in  er- 
ror, Balllnger,  unless  within  00  days  the 
plaintiff  pay  Into  said  court  for  the  use  of 
said  Balllnger  25  per  cent,  of  the  judgment, 
together  with  interest  thereon  from  its  date, 
tn  which  event  said  Balllnger  shall  be  re- 
quired to  execute  and  deliver  a  release  and 
satisfaction  of  the  said  judgment,  or,  upon 
failure  so  to  do,  the  jadgment  may  be  set 
aside  by  order  or  decree  of  the  court;  pro- 
vided, however,  that  in  case  the  plalntlflf  can 
show  that  the  said  Balllnger,  or  the  State 
Collection  Agency  of  Denver,  was  at  the  time 
of  the  commencement  of  this  suit,  and  now  is, 
imSebted  to  the  Stem-Prince  Importing  Com- 
pany In  any  sum,  the  amount  of  said  indebt- 
edness may  be  ofTset  against  the  claim  of  the 
said  Balllnger  herein ;  and  for  the  purpose 
of  making  such  showing,  if  he  be  so  advised, 
the  defendant  in  error  herein  may  be  per- 
mitted to  file  amended  or  supplemental  reply 
to  defendant's  answer  and  cross-complaint. 

Beversed  and  remanded. 


(26  Colo.  App.  127) 

GIBSON  T.  BIEHLE.   (No.  8975.) 
(Court  of  Appeals  of  Colorado.  Ifay  11.  1914.) 

1.  Specific  Pibfobuance  ({  49*)— Coi?tractb 
enrobckablb  —  corsidebation  —  mutdal 
Pbomise. 

In  a  contract  for  the  exchange  of  real  prop- 
vetf,  the  promise  by  each  party  to  convey  Is  a 
▼aluable  consideration  for  the .  otber  party's 
agreement,  and  specifie  performance  of  such  con- 
tract may  be  decreed. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, CenL  Dig.  i|  1^151;  Dec  Dig.  { 
49.*] 

2.  Specific  Pebfobuanob  (J  32')— Contbacts 
Erfobcbable—Mutualitt— Condition. 

Where  a  written  contract  for  tbe  exchange 
of  real  property  between  the  parties  provided 
that  the  plaintiff  should  have  tbe  right  to  in- 
spect the  property  before  being  bound,  and  it 
appeared  that  tbe  plaintiff  had  made  such  In- 
■pection,  and  bad  notified  tbe  defendant  that  the 

ftroperty  was  satisfactory  prior  to  the  time  set 
B  the  contract  for  the  performance  thereof,  tbe  ' 


contract  became  mutnaDy  binding  and  may  be 

specifically  enforced. 

(Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance^ Cent.  Dig.  iS  8^-99;  Dec.  Dig.  1 
ttSi  ] 

Error  to  District  Court,  Denver  County; 
James  n.  Teller,  Judge. 

Action  by  William  E.  Gibson  against  Wil- 
liam Rlehle.  From  a  judgment  for  the  de- 
fendant on  the  pleadings,  plaintiff  brings 
error.   Reversed  and  remanded. 

Clarence  J.  Morley,  of  Denver,  for  plaintiff 
in  error.  William  A.  Bryans,  of  Denver,  for 
defendant  In  error. 

MORGAN,  J.  The  lower  court  sustained 
defendant's  motion  for  Judgment  on  the 
pleadings.  Plaintiff  brings  error.  The  com- 
plaint was  for  the  specific  performance  of  a 
written  contract  for  the  exchange  of  real 
property  owned  by  each  of  the  parties,  re- 
spectively. The  answer  admits  the  contract, 
pleads  it  In  htec  verba,  and  alleges  that  It  is 
wholly  without  any  valuable  consideration, 
wholly  without  mutuality,  and  void,  togeth- 
er with  other  defenses  not  now  involved. 
The  consideration  consisted  In  the  respective 
promise  and  agreement  to  convey  by  each 
party  upon  conveyance  by  the  other.  Plain- 
tiff's promise  and  agreement  to  convey  was 
followed  by  a  proviso,  or  condition,  that  de- 
fendant's property  should  prove,  on  Inspec- 
tion, satisfactory  to  him.  This  provision 
seems  to  have  been  inserted  becaase  plalntifl 
had  not  seen  defendant's  property  at  the  time 
tbe  contract  was  made.  The  complaint 
states,  however,  that,  prior  to  the  time  set 
for  performance,  the  plaintiff  inspected  de- 
fendant's property  and  notified  the  defendant 
that  the  same  was  satisfactory,  and  that,  aft- 
er so  notifying  defendant,  plaintiff  went  to 
the  place  where  It  was  agreed  the  contract 
was  to  be  carried  out,  on  the  date  agreed 
upon,  ready  and  prepared  to  perform  his  part 
of  the  contract,  and  that  defendant  did  not 
appear  there,  and  afterward  refused  to  per- 
form his  part  of  the  contract,  stating,  also, 
that  plaintiff  is  still  prepared,  able,  and  de- 
sirous of  carrying  out  the  contract 

There  are  many  reasons  why  a  suit  for 
the  specific  performance  of  a  contract  will 
not  lie,  when  an  action  for  damages,  at  law, 
for  a  breach  thereof,  may;  but  It  is  our  In- 
tention to  notice  none  of  them  except  the 
two  that  are  urged  herein,  to  wit:  First, 
want  of  a  valuable  consideration ;  second, 
lack  of  mutuality  because  of  the  proviso— 
as  to  the  plaintiff's  promise  to  convey — that 
defendaut's  property  should  prove  satisfac- 
tory on  Inspection.  The  lower  court  based 
Us  judgment  wholly  upon  the  first,  but  It  is 
contended  here  that  Its  Judgment  should 
stand  for  the  second,  reason.  It  Is  concluded 
that  neither  reason  Is  available  to  support 
the  Judgment  on  the  pleadings. 

[1]  1.  Tbe  promise  and  agreement  to  conv^ 
by  each  party,  respectively,  upon  conveyance 
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by  the  other,  expressed  in  the  written  con- 
tract as  the  consideration  for  each  party's 
agreement  to  convey  the  real  property  In 
exchange,  was  a  valuable  consideration. 
Bishop  on  Contracts  (Enlarged  Ed.)  §  76; 
Parsons  on  Contracts  {9th  Ed.)  p.  466  et  seq. 
This  being  true,  specific  performance  could 
be  enforced,  so  far  as  the  objection  as  to  the 
consideration  Is  concerned.  Pooieroy  on 
Specif.  Pert.  {2d  Ed.)  g  57. 

Under  this  contention,  defendant  in  error 
relies  upon  the  case  of  Winter  v.  Goebner,  2 
Colo.  App.  259,  30  Pac.  51,  and.  It  seems,  the 
lower  court  based  Its  conclusion  on  the  rule 
annonnced  In  that  case.  The  court  In  that 
case  used  the  words,  "valilable  consideration" 
as  contrasted  with  a  naked  promise  of  noth- 
ing of  value,  or  a  voluntary  promise  or  agree- 
ment ;  and,  while  the  court  In  that  case  fur- 
ther said  "a  promise  against  a  promise  is 
not,  in  this  class  of  cases,  *  *  *  a  good 
consideration,"  It  used  the  word  "promise" 
In  the  sense  of  a  naked  promise  of  nothing  of 
value  against  the  same  kind  of  a  promise  or 
against  a  promise  of  a  valuable  thing  on  one 
side  only.  The  conrt  intended  to  say  that 
the  promises  must  be  mutual,  both  of  a  thing 
of  value.  In  this  class  of  cases ;  so  that  ei- 
ther party  to  the  contract  may  be  entitled 
to  the  equitable  relief  of  specific  performance, 
thus  carrying  out  the  principle  that  a  party 
coming  Into  a  court  of  equity  must  be  pre- 
pared to  do  equity,  and  not  be  permitted  to 
demand  of  another  that  wlilch  he  could  not 
be  required  to  do  on  his  part.  3  Pomeroy's 
Bg.  Juris.  (2a  Ed.)  1  1404  et  seq. 

[2]  2.  While  the  i»ovl8o,  or  condition,  tn 
the  contract,  that  plaintiff's  obllgaUon  de- 
pended upon  bis  inspection  of  defendant's 
property  and  upon  Its  being  satlafftctory  to 
him  may  have  destroyed  the  mutuality  there- 
of at  Its  Inception,  and,  In  effect  may  hare 
rendered  plaintiff's  promise  to  convey  option- 
al vlth  him,  and  also  made  the  contract  uni- 
lateral and  conditional  in  form,  nevertheless 
he  allegos  sufficient  fitcls,  as  above  mention- 
ed, to  remove  this  bar  to  mutuality  and  to 
establish  absolutely  mutual  eni^gement  prior 
to  the  time  set  in  the'  contract  for  the  com- 
plete performance  thereof  at  which  lime  the 
conveyances  were  to  be  made.  It  Is  true,  It 
is  the  general  rule,  that  the.  mutuality  must 
be  determined  as  of  Uie  time  when  the  con- 
tract is  executed,  but  there  are  several  well- 
defined  exceptions  to  this  general  mle,  and 
plaintUTs  allegations,  as  above  referred  to, 
bring  this  contract  directly  within  one  of 
these.  ilT.  Pomeroy,  In  his  work,  says: 
"These  exceptions  are  well  established ;  many 
of  them  are  common  and  familiar."  Refer- 
ring to  that  species  of  exceptlona,  "contracts 
unilateral  in  form,"  he  says:  "Among  the 
examples  of  this  species  are  those  contracts 


by  which  the  party,  upon  whom  alone  an  obli- 
gation arising  from  the  express  stipulations 
rests,  covenants  or  promises  to  do  or  to  for- 
bear from  some  specified  act  upon  the  request 
,  of  the  other,  and  those  by  which  the  party 
making  an  offer  covenants  or  promises  to  do 
or  to  omit  some  act  upon  the  assent  or  ac- 
ceptance of  the  person  to  whom  the  offer  is 
addressed,  and  those  in  which  the  party  con- 
fers an  option  upon  the  other.  The  contracts 
of  this  kind  are.  In  reality,  conditional  agree- 
ments. Upon  the  happening  of  the  condition 
— that  Is.  upon  making  the  request  giving  the 
assent  or  declaring  the  option— they  become 
absolute,  and  In  many  instances  mutual  in 
their  obligation."  Pomeroy  on  Spec.  Pert 
of  Contracts  (2d  Ed.)  S§  168,  169,  and  au- 
thorities cited  in  note  (1)  pp.  236,  237,  where 
authorities  contra  are  also  discussed ;  Fry 
on  Spec.  Perf.  (3d  Ed.)  |  465,  p.  218,  and  note 
4,  where,  Illustrating,  It  M  said,  "Where  a 
conditional  contract  bad  become  absolute  by 
the  exercise  of  an  option  of  pundiase."  See, 
also  Pomeroy's  Eq.  Jnrlsp.  (2d  Ed.)  {  1405. 
p.  2162,  and  note  1,  p.  2163.  where,  distin- 
guishing the  general  rule,  the  author  quotes: 
"Where  the  plaintiff  has  already  compiled 
with  the  unenforceable  condition,  the  objec- 
tion of  want  of  mutuality  cannot  be  made." 
Woodruff  V.  Woodruff,  44  N.  J.  Eq.  349,  16 
Atl.  4,  1  L.  R.  A.  380 ;  Wilks  v.  Georgia  P. 
R.  R.  Co.,  79  Ala.  180;  Welch  v.  Whelpley, 
62  Mich.  16  [28  N.  W.  744]  4  Am.  8t  Rep. 
810.  While  the  foregoing  authorities  have 
met  with  some  opposition  In  the  past,  oar 
courts  seem  to  follow  them  quite  directly. 
See  Gordon  v.  Darnell,  5  Colo.  302 ;  Fme  T. 
Houghton,  6  Colo.  318;  Wood  et  aL  v.  Cas- 
serlelgh,  30  Colo.  287,  71  Pac.  SdO,  97  Am. 
St  Rep.  138 ;  Rude  v.  Levy,  43  Cola  482,  98 
Pac.  560,  24  L.  R.  A.  91,  127  Am.  St 
123. 

So,  where  a  written  contract  fbr  the  ex- 
diange  of  real  property  exprases  the  con- 
sideration as  the  respective  agreements  and 
promises  to  convey  of  botli  parties,  upon  con- 
veyance by  the  other,  specific  performance 
may  be  enforced,  other  necessary  elemrats 
appearii^,  although  the  promise  and  agree- 
ment to  convey  by  one  of  the  parties,  who  la 
the  plaintiff,  Is  followed  by  a  clause  ex- 
pressing a  condition  that  the  property  of  the 
other  shall,  on  inspection,  prove  satisfactory. 
If  the  plaintiff  alleges  and  proves  that  he  in- 
spected the  said  property  and  acc^ted  it  oa 
satistectory  and  so  notified  the  defendant  all 
prior  to  the  time  set  In  the  contract  for  the 
performance  thereof,  in  die  absence,  of 
course,  of  any  other  obstacle  otiierwlse  than 
the  two  Interposed  herein,  and  disposed  of  by 
this  opinion. 

The  Judgment  on  the  pleadings  is  thwefore 
reversed,  and  the  cause  remanded. 
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(M  Colo.  App.  131) 

CARSON  V.  CUDWORTH,  Oonnt;  Treararer. 

(No.  3977.) 

(Court  of  Appeals  of  Colorado.   May  11,  1814.) 

Watebs  and  Water  Coubseb  (S  226")— Iebi- 
GATioN  DisTBiCTS— Lands  Which  uat  be 
Included. 

Lflnd,  the  title  to  which  was  evidenced  by  a 
"United  States  receiver's  receipt,  web  properly 
taken  into  an  irri^tion  district,  especially 
vbere  a  patent  was  aubsequentl;  issued  to  the 
holder  of  the  receipt,  since  the  patent  related 
back  to  the  issuance  of  the  receipt,  and  showed 
conclusively  that  the  holder  had  complied  with 
all  the  requirements  o(  the  statute  prerequisite 
to  the  issuing  of  the  receipt,  and  that  his  title 
when  the  district  was  organized  was  unassail- 
able even  by  tbe  government,  and  Rev.  St  1908, 
i  3440,  providing  for  tbe  irrigation  of  such  dis- 
tricts whenever  a  majority  of  the  resident 
freeholders  owning  land  so  desire,  and  section 
3441,  requiring  the  petition  to  be  signed  by  a 
majority  of  the  resident  freeholders,  do  not 
exclude  holders  of  such  receipts. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Coarsea,  Cent  IMg.  {  818;  Dec.  Dig.  { 
220.*} 

Error  to  District  Court,  Mo^n  County; 
H.  P.  BtiTke.  Judge. 

Action  by  George  W.  Carson  against 
George  L.  Cudworth,  Connty  Treasurer  of 
Morgan  County,  Colo.  A  general  demurrer  to 
the  complaint  was  soBtalned,  and  plaintiff 
brings  enor.  Afflrmed. 

Taylor  &  Fendell.  of  Ft  Morgan,  for  plain- 
tUT  In  error.  0.  G.  Rickel  and  Steidienson 
&  St^ihenson,  all  of  Ft  Morgan,  for  defend- 
ant in  error. 

CUNNINGHAM,  P.  J.  Plaintiff  In  error. 
Carson,  held  a  United  States  receiver's  re- 
ceipt fbr  80  acres  of  land  in  Morgan  coun< 
ty,  which  recdpt,  Issued  to  talin  on  November 
21,  1908,  was  recorded  In  Morgan  county  on 
December  31, 1008.  This  land  lies  wlthbi  the 
bonodaries  of  the  Badger  irrigation  district 
organized  February  17,  1909.  Carson  rec^v- 
ed  a  patent  to  the  80  acres  on  July  28,  1900. 
On  October  24, 1911,  be  filed  his  complaint  In 
the  Morgan  district  court  for  the  purpose  of 
restraining  defendant  In  error,  who  wascoun- 
ty  treasurer  of  Morgan  connty,  txom  making 
sale  of  said  land  for  the  delinquent  irriga- 
tioa  tax  for  the  year  1910.  In  his  complaint 
Carson  averred  that  he  held  tbe  land  under  a 
receiver's  receipt,  as  stated  above,  and  also 
alleged:  "That  the  Badger  irrigation  district 
was  duly  organized  and  formed,  and  the  or- 
ganization thereof  completed  on,  to  wit,  Feb- 
ruary 17,  1909 ;  that  at  the  time  of  its  or- 
ganization plalntifTs  inta«st  In  said  describ- 
ed lands  was  evidenced  by  what  is  known  as 
a  recdver's  receipt  issued  out  of  the  public 
land  office  at  Denver,  Colo.,  on,  to  wit,  No- 
vember 21,  1008,  many  months  prior  to  -the 
OHEanization  of  said  district,  which  said  re- 
ceiver's receipt  is  of  record  in  the  county 
clerk  and  recorder's  office  of  Morgan  county," 
etc.  The  court  sustained  a  general  demur- 
rer to  plalntifTs  complaint,  and  he  brings 


the  case  here  on  writ  of  error.  The  sole 
question  for  our  determination  is  presented 
In  the  following  quotation  from  plaintiff's 
brief:  "Plaintiff  contends  that  the  Irrigation 
Act  of  Colorado  covers  only  such  owners  of 
land  as  are  owners  In  absolute  fee  simple, 
and  that  a  holder  of  a  receiver's  receipt  is 
not  such  an  owner." 

1.  Plaintiff  predicates  his  contention  that 
lands  h^d  by  a  receiver's  receipt  cannot  be 
covered  by  the  Irrigation  Act  and  taken  into 
an  irrigation  district  upon  the  fact  that  in 
sections  3440,  3441,  and  3442,  R.  such  lan- 
guage as  the  following  occurs:  "Whenever 
a  majority  of  the  vesideni  JreehoUiera  oum- 
ing  land*  in  any  district  desire  to  provide 
for  the  Irrigation  of  tbe  same  they  may  pro- 
pose tbe  organization  of  an  irrigation  dis- 
trict under  tbe  provisions  of  this  act"  etc. 
Section  3440.  R.  S.  And  again:  "For  the 
purpose  of  the  establishment  of  an  irriga- 
tion district  as  provided  by  this  act,  a  pe- 
tition shoU  be  filed  with  tbe  board  of  coun- 
ty commissioners  of  the  county  *  *  *  aald 
petition  shall  be  signed  by  a  majority  of  the 
regident  freeholders  within  said  •  •  • 
district"  Section  3441,  R.  S.  There  Is  no 
allegation  in  the  complaint  that  the  plaintiff 
was  not  fully  advised  of  all  the  steps  leading 
up  to  tiie  organization  of  tbe  district,  nor  is 
there  any  averment  that  he  in  any  wise  pro- 
tested or  took  any  steps  whatever  to  have 
his  land  excluded.  Our  attention  has  been 
called  to  no  case  or  anthority  of  any  kind 
directly  in  point  Plaintiff  concedes  that 
lands  held  under  a  receiver's  receipt  are 
subject  to  taxation  for  state  and  county  pur^ 
poses,  that  they  are  subject  to  barter  and 
sale,  and  that  they  may  be  considered  as 
marketable  title.  The  authorities  are  harmo- 
nious to  the  effect  that  a  receiver's  receipt 
is  prima  facie  evidence  of  title;  therefore, 
the  plaintiff  having  pleaded  that  he  held  the 
land  under  a  receiver's  receipt  (which  receipt 
he  set  out  in  his  bill  In  luec  verba),  and  the 
defendant  having  demurred  generally  to  the 
complaint,  it  would  appear  that  plaintilTs  ti- 
tie,  for  the  purposes  of  this  case,  must  be 
conceded  as  soffldent 

Plaintiff  must  have  represented  to  tiie  gor- 
emment  that  he  had  In  good  foith  complied 
with  all  of  the  requirements  of  the  federal 
law  prerequisite  to  the  Issuance  to  blm  by 
the  government  of  the  receiver's  receipt  and 
his  representations  must  have  been  relied 
upon  by  the  government,  else  the  receipt 
would  not  have  Issued.  The  only  thing  that 
could  excuse  the  government  or  relieve  it 
from  the  necessity  of  Issuing,  in  due  time,  a 
patent  to  the  plaintiff  would  be  a  discovery 
that  the  representations  of  plaintiff  were 
false.  He  makes  no  contention- here  that  he 
was  not  entitied  to  the  receiver's  receipt 
which  he  had  received,  and  therefore  to  a 
patent  and  It  is  not  percdved  how  he  could 
be  permitied  to  so  contend.   Moreover,  the 
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patent  having  Issned  to  blm  later  on,  aa  he 
avers  In  his  complaint,  It  relates  back  to 
the  date  of  the  Issuance  of  the  receiver's  re- 
ceipt, and  shows  conclusively  that  be  tiad 
compiled  with  all  the  requirements  of  the 
federal  statute  prerequisite  to  the  issuing 
of  a  receiver's  receipt,  and  determines  con- 
clusively that  his  title  at  the  time  the  dis- 
trict was  organized  was  unassailable,  even 
by  the  government  A  receiver's  receipt, 
regular  in  all  respects,  both  as  to  Its  form 
and  the  antecedent  acts  of  the  entryman 
leading  up  to  it,  has  been  held  to  be  good 
as  against  a  Bubseqnent  patent  Issued  by 
the  government. 

In  Simmons  v.  Wagner,  101  U.  S.  261,  25 
L.  Bd.  910,  it  Is  said:  "It  is  well  setUed  that 
when  lands  have  once  been  sold  by  the  United 
States,  and  the  purchase  money  paid,  the 
lands  sold  are  segregated  from  the  public 
domain,  and  are  no  longer  subject  to  entry. 
A  8iil)8equent  sale  and  grant  of  the  same 
lands  to  another  person  would  be  absolutely 
DvU  and  void  so  long  ns  the  flrst  sale  con- 
tinued In  force.  *  •  •  Where  Uie  right 
to  a  patent  has  once  become  vested  in  a  pur- 
chaser of  public  lands,  it  Is  equivalent,  so 
far  as  the  government  Is  concerned,  to  a 
patent  actually  Issued.  The  execution  and 
dellTBi?  of  the  patent  after  the  right  to  it 
has  become  complete  are  the  mere  ministerial 
acta  ct  the  ofBcers  diarged  with  that  duty." 
Barney  t.  Dolph.  97  U.  S.  6S2,  24  U  Ed.  1063; 
Stark  T.  Starr.  6  WalL  18  U  Bd.  926; 
Stoddard  r.  (Cambers,  2  How.  284,  11  L. 
Ed.  269. 

Our  former  Court  of  Appeals,  In  Dallemand 
T.  Hannon.  4  Colo.  A^.  264,  36  Pac.  079, 
beld  that  a  receirer's  receUit  constitates 
record  title,  upon  tbe  margin  of  wtaldi  the 
word  "homestead"  might  be  entered,  ao  as  to 
give  the  owner  the  benefit  of  the  homestead 
act. 

2.  Plaintiff  citOB  and  quotes  at  length 
txom  Pallbrook  Irrigation  Ca  r.  Ablla,  106 
Gal.  3S5,  39  Pac.  794.  That  case  la  not  In 
point,  for  the  reason  that  the  recdpt  there 
under  consideration  was  not  a  United  States 
recetTer's  rec^pt,  but  was  a  rec^pt  Issued  1^ 
the  re^strar  of  the  state  land  office,  and  was 
issued  to  one  who  had  entered  into  a  con- 
tract to  purchase  certain  state  lands,  upon 
which  he  had  paid  but  20  per  cent,  of  the  pur- 
chase price.  Commenting  upon  tbe  receipt 
In  this  case,  tbe  California  court  says:  "Cer- 
tificates of  purchase  under  the  United  States 
land  system  are  not  issued  until  the  entire 
purchase  money  has  been  paid;  and  cases 
arising  under  that  system  are  not  in  point." 

Plaintiff  also  dtea  and  quotes  at  length  in 
his  brief  from  Gourley  v.  Countryman,  18 
Okl.  220,  90  Pac.  430.  While  tbe  Oklahoma 
court,  In  the  Gourley  Case,  does  say  that  the 
certificate  or  receiver's  receipt  does  not  con- 
vey the  entire  estate,  but  conveys  an  estate 
less  than  a  fee,  it  also  says:  "But  until  pat- 
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ent  does  issue  the  certificate  carries  with  It 
to  the  purchaser  the  full  equitable  title,  icith 
ali  the  benefita,  immunitiea,  and  burden*  of 
oit>ner$hip." 

If  the  federal  government,  as  was  said  by 
Mr  Justice  Field  in  Stark  v.  Starr,  supra,  in 
its  dealing  with  the  public  lands,  treats  the 
right  to  a  patent  onoe  vested  as  equivalent 
to  a  patent  Issued,  we  are  unable  to  perceive 
why  the  state  or  any  subdivision  thereof  deal- 
ing with  such  lands,  may  not  so  regard  and 
treat  tbem. 

Judgment  affirmed. 


'      (M  Colo.  A  pp.  U) 
TIBBETTS  T.  TERRILL  et  at.  (No.  3909.) 
(Court  of  Appeals  of  Colorado.  April  12,  1914. 
Rehearing  denied  May  11, 1914.) 

1.  Appeal  uin  Ebbob  Q  1097*}— Law  or  tbk 

Case. 

The  mlingB  of  the  Supreme  Court  wen 
binding  on  the  Court  of  Appeals  on  a  subse* 
queat  appeal  as  the  law  of  toe  case. 

[Ed.  Note.— For  other  cases,  Bee  Appeal  and 
Error.  Cent.  Dig.  SS  4358-^^68,  4427;  Dec 
Dig.  S  1097.»] 

2.  Lis  Penoens  (J  26*)— Pubchask  or  Prop- 

EKTT— REtUBUSSE^IENT  FOB  lUPBOVBUKITTS. 

Where,  after  tbe  recovery  of  a  judgment 
agBlnst  a  ouabaad  who.  for  tbe  purpose  of  de- 
frauding the  judgment  creditor,  conveyed  luid 
through  a  third  [>erBon  to  his  wife,  the  creditor 
tiled  a  lis  pendetis  stating  that  he  would  urce 
and  contend  that  the  couveyaaces  were  fraudu- 
lent, and  thereafter  brought  suit  to  set  ttiein 
aside,  one  who,  after  the  fillip  of  the  Us  pen- 
dene,  but  before  tbe  commencement  of  such  suit 
to  set  aside  the  conveyances,  purchased  from  tbe 
wife,  with  knowledge  of  facts  and  circumstances 
putting  bim  on  inquiry  as  to  the  wife's  title,  was 
not  entitled  to  reimbursement  for  improvements 
made  by  bim  as  a  condition  to  setting  aside  the 
fraudulent  conveyances.- 

[Ed.  Note.— For  other  cases,  see  Lis  Pendms, 
Cent.  Dig.  H  58-^2 ;  Dec  Dig.  S  26.*] 

3.  Lis  Pendens  (5  26*)— Pubchase  of  Peop- 

BBTT— RflHBUBSBMENT  FOB  PaTUENTS. 

Snch  purchaser  was  not  entitled  to  reim- 
bursement for  the  amount  paid  on  a  mor^g* 
given  by  tbe  wife  after  the  recording  of  tbe  judg- 
ment, especially  where  he  had  actual  notice  of 
the  recorded  judgment  when  he  paid  off  the 
mortgage. 

[Ed.  Note.— For  other  eaaea,  see  Lis  Pendeaa, 
Cent  Dig.  fi  6&-62;  Dec.  Dig.  {  26.*] 

4.  SuBBooATioii   (I  14*)— Sraruce  Abid»— 

JunOMBNT. 

Plaintiff  recovered  a  judgment  against  a 
husband  who,  for  the  purpose  of  defrauding 
plaintiff,  conveyed  land  through  a  third  person 
to  his  wife.  Plaintiff  levied  upon  the  land,  and 
the  wife  procured  a  restrabiing  order  vacating 
the  levy  and  enjoining  further  proceedings. 
While  the  injunction  suit  was  pending,  plaintiff 
filed  a  lis  pendens,  giving  notice  that  he  would 
urge  and  contend  that  the  conveyances  were 
froudulent,  and  thereafter  brought  suit  to  set 
them  aside.  Defendant  purchased  from  tbe  wife 
after  tbe  filing  of  the  lis  pendens,  with  con- 
structive knowledge  of  the  fraud,  but  it  did  not 
appear  that  he  had  any  actual  knowledge  there- 
of, or  that  his  purchase  was  in  furtherance  of 
the  fraud,  and  he  was  advised  by  two  attorneys, 
one  of  wIuHn  had  never  been  employed  by  ei- 
ther the  husband  or  wife,  that  tbe  wife's  title 
was  good,  and  moreover  his  purchase  was  made 
after  the  restraining  order  was  granted,  corrob* 
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orating  the  attorney's  jadgment  as  to  her  title. 
Held,  that  defendant  waa  entitled  to  .be  subro- 
gated to  the  r^hts  of  the  bolder  of  a  purcb&se- 
money  mortgage  given  by  the  husband,  which  he 
assumed  and  agreed  to  pay  and  did  pay. 

[Rd.  Note.— For  other  cases,  see  Subrogatlra, 
Ceot  Dig.  H  35-39;  Dec.  Dtg.  S  14.*] 

Cunningham,  P.  J.,  dissenting. 

Error  to  District  Court,  Bio  Blanco  Coun- 
ty; John  T.  Shumate,  Judge. 

Action  by  Walter  E.  Tibbetts  against  Lou- 
ise C.  Terrill  and  others.  Judgment  for  de- 
fendant John  L.  Gray,  and  plalntlCT  brlngu 
error.  Reversed  and  remanded. 

See,  also.  44  Colo.  04,  96  Pac.  978, 104  Pac. 

eos. 

Rogers,  ElUs  &  Johnson  and  I^erpont  Fiil> 
ler,  all  ot  Denver,  for  plaintiff  In  error. 
Jamea  C.  Gentry,  of  Meeka,  for  defendant  in 
error  Alley. 

HUBLBUT,  J.  Tbe  original  complaint  In 
tUs  action  waa  filed  August  8, 1902,  by  plaln- 
tift  in  error  ^laintifl  below),  and  the  action 
was  brought  to  enforce  the  eoIlecUtui  of  a 
Jodgment  for  f^78,  raidered  January  5, 
1901,  in  favor  of  plaintlfl  Tlbbetta,  against 
David  P.  TerrilL  The  judgment  was  recov- 
ered in  Arapahoe  county,  in  the  Second  Jo- 
didal  district,  and  transcript  thereof  filed 
for  record  with  the  cleric  and  recorder  of 
Rio  Blanco  connty,  on  tha  18th  day  of  Janu- 
ary, 1901.  Plaintiff  caused  »ecntion  tiiereon 
to  be  Issued  and  sent  to  the  sheriff  of  Rio 
Blaooo  county,  who  levied  upon  the  pnqwr* 
ty  in  issoe  on  April  29, 1901.  After  the  levy, 
Looise  0.  Terrill  brought  an  action  against 
Tlbbetta  et  aL,  in  Uie  ^Ustiict  court  of  Rio 
Blanco  connty  (June  18,.  1901),  and  succeed- 
ed in  securing  a  restraining  ord«  out  of  that 
coort  against  the  dierlfl  of  Rto-  Blanco  eonn< 
ty,  therein  recalling  the  said  execution,  va- 
cating the  levy,  and  prohibiting  the  sheriff 
from  further  proceeding  to  advertise  and  sell 
laie  pn^terty  under  the  execution.  Apparent* 
ly  that  snit  was  never  prosecuted  to  a  final 
bearing.  On  September  9,  1901,  and  while 
the  Injunction  suit  was  pending,  plaintiff 
Tlbbetta  caused  a  Us  pendens  to  be  filed  with 
the  clertt  and  recorder  of  said  Rio  Blanco 
county,  it  being  therein  stated  that  on  No- 
vember 22,  1900,  defendant  Dav^  P.  Terrill, 
then  being  the  record  owner  ot  the  premises, 
conveyed  tlie  same  to  John  L  Gray,  his  at- 
torney; that  on  December  80, 1900,  said  Gray 
deeded  the  premises  to  defendant  I^ise  C. 
Terrill,  wife  of  said  David  P.  Terrill;  that 
on  October  3, 1901,  the  «iid  Louise  C  Terrill, 
with  full  knowledge  and  notice  of  the  filing 
of  said  transcilpt  of  Jadgment  and  lia  pen- 
dens as  aforesaid,  deeded  said  property  .to 
defendant  J.  A.  Alley;  that  said  lis  pendens 
gave  notice  that  plaintiff  would  urge  and 
contend  that  the  transfers  and  conveyances 
made  by  said  David  P.  Terrill,  John  L.  Gray, 
and  Louise  C  Terrill,  as  aforesaid,  were 
without  consideration,  frauduleDt,  and  void 


as  against  plaintiff  Tlbbetta.  Aftw  said  re- 
straining order  had  been  issued,  and  after 
tbe  convej'anoe  of  the  property  hereinbefore 
mentloaed,  the  present  action  was  b^un.  It 
seeks  to  secure  a  decree  of  the  court  cancd- 
Ing  all  said  conv^ancea,  subjecting  the  prop* 
erty  to  plaintiff'a  Hen,  and  orderbig  the  pn^ 
erty  sold  to  rattsfy  the  Judgment  of  $6,878. 

This  is  tbe  second  time  this  case  spears  in 
our  appellate  courts.  At  the  first  trial  Judg- 
ment was  rendered  tor  defendants  Alley  et 
al.,  from  which  plaintlfl  prosecuted  an  ap- 
peal to  the  Supreme  Court,  which  court,  In 
April,  1908,  reversed  the  Judgment  and  re* 
manded  the  casfc  Tibbetts  v.  Terrill,  44 
Colo.  94,  96  Paa  978.  104  Pa&  606.  It  was 
tried  agsin  in  the  di^;rlct  court  without  a 
Jury,  and  Judgment  was  again  rendered  for 
defendant  Alley,  from  which  this  appeal  is 
taken.  In  the  second  trial  all  the  evidence 
which  had  been  introduced  at  the  first  trial 
was  admitted,  followed  by  other  evidence  up- 
on an  issue  which  bad  been  formed  by  an 
amendment  to  def^dants*  original  answer; 
the  issues  thus  tendered  pertaining  to  im- 
provemente  made  on  the  property  after  Al- 
ley's purdbase,  and  to  a  mortgage  existing 
thereon  at  the  time  Tibbette  fastened  his 
Judgmrat  Uen  on  the  pn^Deriy.  The  amend- 
moit  was  apparently  filed  because  of  the  lan- 
guage used  by  tbe  Supreme  Court  in  the 
latter  part  of  Ito  o^nlon  in  the  case  dted. 

The  statement  of  the  facts  of  this  case  by 
Justice  Bailey  in  Tlbbetta  t,  Terrill,  supra, 
riders  it  unnecessary  for  us  to  restate  them 
in  fnlL  In  that  case  the  Supreme  Court  sub- 
stanthUly  held  that,  although  defendant  Al- 
ley paid  to  BITS.  Terrill  full  value  for  the 
property,  he  was  not  a  purchaser  In  good 
faith  without  notice;  that  the  deeds  betwem 
the  Terrills  and  Gray  were  fraudulent  and 
void  aa  agaloat  the  Judgment  creditor  Tib- 
bette; that  Alley  made  the  purchase  with  . 
knowledge  and  Information,  by  himself  and 
his  attorney,  of  the  recorded  Us  pendens  and 
levy,  and  other  facts  and  ctrcumstancea  suf- 
ficient to  put  him  on  inquiry  as  to  the  frauds 
ulent  character  of  the  deeds  between  defend- 
ants David  and  Louise  Terrill  and  Gray; 
that  such  facte  and  circunstences  were  suf- 
ficient to  put  Alley  on  his  guard,  and  impos- 
ed upon  him  the  duty  of  further  investigat- 
ing the  (^arge  of  Tibbette  ttiat  such  deeds 
were  fraudulent  as  to  him — ^further  holding 
that  the  title  of  defendant  Alley,  acquired  by 
him  through  the  deed  of  Louise  0.  Terrill, 
was  subject  to  the  payment  of  pUlntUTa 
Judgment  of  $6,878,  less  $2,000  which  Alley 
waa  ^titled  to  as  a  prior  claim,  through  and 
by  virtue  of  the  homestead  filed  by  Louise  C. 
Terrill,  September  5,  1901.  After  ttiat  of^- 
ion  had  been  rendered,  appellant  Tibbette 
filed  in  the  Supreme  Court  a  motion  asking 
that  court  to  direct  the  entry  of  Judgment  in 
the  lower  court  in  accordance  with  Ite  opin- 
ion. Appellee  Terrill  also  filed  a  motion  ask- 
ing that  the  amount  of  tbe  two  mortgages 
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which  were  standing  against  the  premises 
when  defendant  Alley  purchased  the  same 
from  Louise  C.  Terrlll,  and  which  Alley  had 
paid  off  and  canceled  after  his  purchase,  be 
declared  to  be  a  superior  lira  to  that  of  aiH 
pellant  Ttbbetts.  The  Supreme  Court  denied 
both  motions  in  the  following  language: 
"There  is  nothing  In  the  pleadings  concern- 
ing these  Incumbrances;  neither  Is  there 
anything  in  the  original  brlefo  filed  In  this 
court  relating  to  them.  It  appears  by  the 
abstract  that  the  nmstderation  paid  by  the 
appellee  was  in  part  the  payment  of  certain 
incumbrances,  but  no  issue  was  made  of  that 
matter  in  the  trial  court,  and  we  cannot,  up- 
on motion  after  the  rendition  of  an  opinion, 
determine  the  merits  of  a  controvert  which 
was  not  lnT(^Ted  in,  nor  passed  upon  by,  the 
trial  court" 

The  amendment  to  the  answer  above  al- 
luded to  set  up  substantially  that  the  mort- 
gages were  in  favor  of  one  C.  J.  Dickinson, 
mortgagee  and  that  the  94,000  represented 
thereto  wsa  a  part  of  the  original  purchase 
I»ice  in  the  sale  from  Dickinson  to  David 
P.  TerriU;  that  Alley  bad  purchased  the 
premises  in  good  faith  and  paid  off  the  $4,- 
000  r^reaented  by  said  mortgages,  with  In- 
terest, and  had  caused  both  to  be  released  of 
record.  The  amended  answer  further  allied 
that  defendant  Alley  had  placed  improve- 
ments upon  the  premises,  after  his  purchase 
from  Louise  O,  Terrill,  of  the  value  of  fl,- 
700,  which  is  conceded. 

There  are  but  two  propositions  for  consid- 
eration by  the  conrt  on  this  ai^peal,  viz.: 
a)  Whether  or  not  defoidant  in  enror  Alley 
Is  entitled  to  an  allowance  for  the  improve- 
ments placed  on  the  property  after  his  pur- 
diase  from  Mrs.  Terrill,  and  entitled  to  dalm 
the  same  as  a  superior  lien  to  that  of  Tlb- 
betts'  Judgment;  (2)  whether  or  not  Alley 
should  be  subrogated  to  the  rights  of  the 
mortgagee  Dickinson,  by  reason  of  having 
assumed  the  mortgage  of  13,000  at  the  time 
of  his  purchase,  and  which  mortgage  he  sub- 
sequently paid,  and  whether  or  not  he  is  en- 
titled to  like  subrogation  after  paying  off  the 
$1,000  mortgage. 

[1]  We  may  say  at  this  time  that  the  ques- 
tions: (1)  As  to  whether  or  not  defendant  In 
error  All^  was  an  innocent  purchaser  for 
value  without  notice  from  Mrs.  Terrill;  &) 
AS  to  whether  or  not  he  htfd  sufficient  knowl- 
edge of  the  facts  and  circumstances  sur- 
rounding the  giving  and  receiving  of  the 
fraudulent  conveyances  aforesaid  to  put  him 
upon  inquiry  and  cause  him  to  investigate 
further  the  validity  thereof,  as  against  Tib- 
hetts*  judgment  lien;  (3)  as  to  whether  or 
not  said  conveyances  were  without  consid- 
eration, frandulent,  and  given  to  hinder  and 
delay  the  creditor  Tibbetts  from  collecting 
his  said  judgment;  and  (4)  as  to  whether 
or  not  Alley  is  deemed  in  law  to  have  pos- 
sessed constructive  knowledge  of  the  fraud- 
uleut  character  of  said  conveyances  and  want 
of  title  In  his  grantor,  Mrs.  Terrill,  to  con- 


vey the  premises  to  him  free  from  Tibbetts* 
lien — have  all  been  decided  and  disposed  of 
by  the  Supreme  Court  In  the  case  dted, 
against  the  claims  and  contentions  of  Alley. 
The  rulings  of  the  Supreme  Court  upon  these 
questions  are  binding  upon  us  under  the  doc- 
trine of  the  "law  of  the  case,"  which  is  in- 
voked 1^  plaintiff  in  error. 

It  may  be  well  to  notice  here  that  althougti 
the  answer,  as  amended,  alleges  that  the 
property  was  incumbered  to  Dickinson  for 
$4,000  at  the  time  Alley  purdiased  trom  Mrs. 
Terrill,  and  the  same  was  part  of  the  orig- 
inal purcbue  price  from  Dickinson  to  David 
Terrill,  the  record  serans  to  show  that  only 
$3,000  thereof  was  a  part  of  such  purdiase 
price.  The  .abstract  of  title  (In  evidence) 
sbowB  that  the  mortgage  to  Dickinson  from 
David  Terrill  for  $3,000  was  on  record  before 
Tibbetts*  transcript  of  judgment  was  re- 
corded, while  the  other  $1,000  was  represent- 
ed by  a  mortgage  given  for  that  amoant  to 
Dickinson  by  Mrs.  Terrill  on  April  10,  1901, 
recorded  April  22,  1901,  which  was  after  Uie 
filing  of  Tibbetts*  transcript  of  Judgment.  It 
further  amvears  tttm  the  record  that  the 
written  contract  of  sale  between  Mrs.  Ter- 
riU and  Alley  makM  no  mention  of  the  last- 
mentioned  mortgage,  so  that  AU^  did  not 
assume  or  agree  to  pay  the  same  The  facts 
concerning  the  payment  of  this  $1,(K)0  mort- 
gage by  Alley,  as  disclosed  by  the  record,  are 
as  follows:  When  the  deed  from  Mrs. 
rill  was  delivered  to  Alley  on  October  29, 
1901,  he,  at  her  request,  paid  to  the  bank, 
to  the  credit  of  Dickinson,  $1,000,  which  sum 
was  deducted  from  that  part  of  tiie  purduse 
price  which  All^  had  agreed  to  pay  Mrs. 
Terrill  that  day.  The  $1,000  so  |Mdd  to 
Dickinson  was  for  the  sole  purpose  of  dis- 
charging that  mortgage. 

[I]  Mow,  as  to  the  qnesti<m  of  improve- 
ments made  by  Alley  and  bis  right  to  a  lien 
therefor.  It  is  well  to  call  attention  to  Uie 
<drcumstances  under  which  such  improve- 
ments were  made.  As  said  l^  the  Supreme 
Court,  Alley  bought  tbe  prranlses  with  knowl- 
edge and  information  of  the  fraud  perpetrat- 
ed upon  Tibbetts  by  Mrs.  Terrill  and  ber 
grantors,  or  at  least  with  knowledge  of  tacts 
and  circumstances  which  in  law  Imposed  up- 
on him  the  duty,  before  buying  the  prmisea, 
of  investigating  fnrU^r  tbe  title  of  Mrs.  Ter- 
rill. We  think,  as  regards  tbese  Improve- 
ments, that  Alley,  having  constructive  knowl- 
edge, as  he  did.  of  the  fraudulent  character 
of  the  conveyances  from  David  Terrill  and 
Gray,  down  to  his  Immediate  grantor  Mrs. 
Terrill,  expended  his  money  In  improving 
the  property,  well  knowing  that  Tibbetts  was 
vigorously  following  up  his  claim  and  con- 
tention that  Mrs.  T^rriU's  title  was  fraud- 
ulently obtained  and  was  invalid  as  against 
bis  judgment  Uea.  It  was  in  no  way  Impera- 
tive that  AU^  should  have  made  such  Im- 
provements. His  failure  to  do  so  would  in 
no  way  have  jeopardized  the  title  which  he 
thought  he.  had.   Under  such  circumstances^ 
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Gommou  prndoice  sboold  have  caused  bim  to 
refrain  from  expending  any  money  on  the 
premises  other  than  was  absolntely  necessary 
to  prerent  loss  of  the  sam^  until  after  the 
claims  of  TlbbettS'had  been  finally  determin- 
ed. This  being  the  sttnatlont  we  are  unable 
to  agree  with  his  contrition  that  be  should 
be  relmbuTsed  for  the  Improvements  placed 
<m  the  pronlses  after  his  purchase.  He  made 
such  Improvements  at  his  own  peril  so  f&r 
as  Tlbbetts  Is  concerned,  and  oagbt  to  sof- 
ter the  consegnences.  Am  between  himself 
and  Mrs.  Terrlll,  he  had  the  legal  title  to 
the  property,  and  had  a  right  to  do  with  it 
as  he  chose,  but  he  assumed  the  risk  of  prov- 
ing he  was  an  innocent  purchaser  for  value 
without  notice.  Shand  v.  Hanley  et  al.,  71 
N.  Y.  319;  Linthieum  and  Wife  v.  Thomas, 
59  Md.  574.  In  Strike  t.  McDonald,  2  Har. 
&  G.  <Md.)  191,  261,  we  find  this  language: 
"The  quoted  passage  of  Sngd.  525,  furnishes 
a  sound,  practical  rule  for  rejecting  claims 
for  improvements,  where  the  transaction  is 
tainted  wtlh  fraud,  it  is  expressed  nearly 
In  these  words:  If  a  man  has  acted  fraud- 
ulently, and  Is  conscious  of  a  defect  In  his 
title,  and  with  that  conviction  on  his  mind 
exi>eudB  a  sum  of  money  in  Improvements, 
he  is  not  entitled  to  avail  himself  of  it." 

We  are  of  the  opinion  that  the  district 
court  erred  in  allowing  for  the  improvements 
made  by  Alley  and  decreeing  the  same  to  be 
a  prior  lien  to  that  of  Tlbhetts'  judgment 

[3]  We  come  now  to  the  question  of  subro- 
gation, as  applied  to  the  mortgages  paid  by 
Alley  after  bis  purchase.  We  will  first  con- 
sider the  mortgage  of  fl,000  given  by  Mrs. 
Terrill  to  Dickinson  after  Tlbbetts'  tran- 
script of  judgment  had  been  recorded.  The 
determination  of  this  question  should  re- 
quire but  little  space,  as  Alley's  position  con- 
cerning this  payment  does  not  appear  to  us 
to  warrant  the  Interposition  of  a  court  of 
eqnity  to  save  htm  from  any  loss  be  might 
have  sustained  through  the  release  of  that 
mortgage.  The  mortgage  was  recorded  over 
three  months  after  the  recording  of  the  tran- 
script of  judgment.  Alley  not  only  had  con- 
structive notice  of  the  recorded  transcript, 
bat  he  had  actual  notice  thereof  at  the  time 
he  paid  off  the  mortgage.  The  11^  created 
by  the  filing  of  the  transcript  of  judgment 
was  paramount  to  that  of  the  mortgage  and 
was  In  no  way  affected  by  It;  hence  the 
court  eired  in  decreeing  this  mortgage  to  be 
a  pilor  lien  to  that  of  the  Jn<^menL 

[4]  There  Is  but  one  question  remaining  for 
determination,  vis.,  the  right  of  Alley  to  be 
subrogated  to  Dlddnson,  mortgagee,  through 
payment  and  release  of  the  |S.000  mortgage. 
The  record  shows  that,  at  the  time  Alley  pur- 
chased the  premises  from  Mrs.  Terrlll,  he  as- 
sumed and  agreed  to  pay  that  mortgage.  It 
may  be  well  to  brlefiy  recite  Alley's  position 
In  connection  with  the  payment  of  this  mort- 
gage. The  pleadings  nowhere  chsrge  Alley 
with  fraud  or  with  knowledge  of  the  fraud 


practiced  upon  Tlbbetts  through  the  ezecn* 
tlon  of  the  tcaudulent  deeds  referred  to,  and 
do  not  charge  htm  with  pardclpaUon  therdn. 
The  complaint  goes  no  further  than  to  charge 
him  with  notice  of  the  recorded  Us  pendens 
and  Its  contents. 

From  the  evidence  and  findings  of  the  court 
it  appears  that  Alley  was  a  resident  of  the 
state  of  Missouri,  bad  only  been  in  Ciolorado, 
or  In  the  vldnl^  of  the  premise  about  a 
week  before  he  made  the  purchase,  and  had 
never  known  David  or  Louise  Terrlll  or  Qmi 
prior  to  that  time;  that  he  personally  knew 
nothing  abont  the  fraud  practiced  against 
Tlbbetts  by  the  TerrtUs  and  Gray,  In  the  exe- 
cution and  dellveiy  of  the  said  conveyances ; 
that  he  never  had  any  conversation  with  any 
of  said  parties,  or  with  any  one  else,  concern- 
ing the  purpose  or  intent  of  any  of  them  In 
the  execution  and  delivery  of  the  deeds; 
and  that,  at  the  time  the  deeds  were  made, 
he  was  not  within  the  boundaries  of  the  state, 
and  those  people  were  entire  strangers  to 
him.  From  this  it  would  appear  that  the 
only  knowledge  he  had  of  the  fraudulent 
purpose  in  giving  and  recording  such  deeds 
was  such  knowledge,  necessarily  constructive, 
as  the  law  charged  against  him  through  no- 
tice of  the  recorded  Us  pendens,  levy,  and 
other  documents.  He  might  hare  examined 
the  records  thoroughly  and  made  every  effort 
to  obtain  therefrom  Information  concerning 
the  motives  of  the  Terrllls  and  Gray  In  giving 
the  deeds,  and  still  the  limit  of  Information 
so  acquired  would  have  been  that  Tlbbetts 
claimed  and  contended  that  the  fraudulent 
deeds  were  given  solely  for  the  purpose  of 
fraudulently  defeating  him  In  tbe  collection 
of  his  judgment  out  of  the  premises.  It  is 
more  than  probable  that  the  question  of  In- 
tent or  evil  design  on  the  part  of  the  TerriUa 
aud  Gray  In  giving  the  deeds  would  have  re- 
mained a  closed  secr^  to  Alley.  He  might 
have  Interrogated  them  concerning  such  in- 
tent and  design,  and  would  in  all  probability 
have  failed  to  elicit  any  information  from 
them  on  that  subject.  It  is  certainly  a  rea- 
sonable presumption  that  none  of  them  would 
have  taken  him  into  their  confidence  and  di- 
vulged to  him  their  fraudulent  design  and 
puriK^  in  executing  the  deeds.  We  have 
already  seen  that  tbe  Supreme  Court  beld 
this  constructive  knowledge  possessed  by  Al- 
ley was  sufficient  to  defeat  his  claim  that  he 
was  an  innocent  purchaser  for  value  without 
notice,  thereby  holding  that  he  took  no  title 
to  the  premises  as  against  the  Judgmoit  lien, 
through  tt\B  deed  executed  to  him  by  Mrs.  Ter- 
riU.  Therefore  any  question  as  to  Alley  hav- 
ing any  titie  to  the  premises  as  against  Tlb- 
betts, by  virtue  of  Mrs.  Terrill's  deed  to  him. 
Is  dosed.  Alley  is  not  here  complaining  on 
that  score,  and  concedes  he  has  been  defeated 
on  that  Issue;  but  he  vigorondy  contends 
that  while  TibbQtts  v.  Terrlll,  su^,  destrc^- 
ed  his  title  under  the  deed  from  Mrs.  TorriU, 
so  far  as  llbbetts*  Judgment  IB  concerned,  it 
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did  BOt  pass  npon  or  determine  bis  equitable  ' 
rigbts  emannting  from  bis  payment  of  the 
$3,000  mortgage.  In  tbis  contention  he  is 
clearly  right.  The  Supreme  Court  expressly 
refused  to  consider  this  point.  Nothing  said 
In  that  case  can  be  talien  or  considered  as  ap- 
plicable to  tbis  question.  In  fact  the  Su- 
preme Court  in  that  case  bad  under  consider- 
ation but  two  questions;  one  pertaining  to 
the  homestead  claim  and  the  other  to  Alley's 
title  under  bis  deed  from  Mrs.  Terrill  as 
against  Tibbetts'  judgment  Hen.  We  believe 
Its  reasoning  and  analysis  of  the  eHdence 
was  intended  to  be  applied  only  to  the  Issue 
under  consideration,  viz.:  Was  Alley  an  inno- 
cent purchaser  without  notice?  The  rule 
there  was  clearly  defined,  but  went  no  fur- 
ther than  to  bold  that  a  purchaser  from  a 
fraudulent  grantee  was  not  an  Innocent  pur- 
chaser for  value  without  notice  when  the  rec- 
ord disclosed  that  he  bad  knowledge  of  facts 
and  circumstances  at  the  time  of  purchase 
which  would  pot  a  prudent  man  upon  in- 
quiry, and  which,  if  followed  up  by  investiga- 
tion, would  have  disclosed  the  fraudulent  and 
defective  title  of  his  grantor.  "The  rule  Is 
familiar  that  general  language  in  an  opinion 
Is  to  be  taken  In  connection  with  the  facts  of 
the  particular  case.  •  •  •  To  make  the 
matter  entirely  clear,  we  call  attention  to  the 
difference  In  the  character  of  the  action  and 
the  issues  therein."  Halbooer  t,  Cnenln,  45 
Colo.  607, 101  Pac.  763. 

There  is  reputable  authority  holding  that  a 
purchaser  from  a  fraudulent  grantee  cannot 
be  deprived  of  his  title  unless  It  is  Bht»wn 
that  be  had  actual  knowledge  of  the  fraudu- 
lent intoit  and  design  of  those  actually  par- 
ticipating in  the  frandutent  transactlfHi,  and 
that  constmctire  knowledge,  sndi  as  given 
by  the  record,  etc.,  is  not  sufitclent  What- 
ever ma7  be  the  rale  In  oOier  jurisdictions, 
we  recognize  only  the  rule  adopted  by  our 
Supreme  Court 

The  question  of  Alley's  title,  then,  havii^ 
been  disposed  of  adversely  to  him,  has  he, 
under  the  facts  and  drcumstances  here  dis- 
closed, any  standing  In  a  court  of  equity  for 
relief  against  the  Judgment  lien,  by  reason 
of  having  paid  off  the  $3,000  mortgage?  We 
recognize  that  there  Is  a  decided  conflict  of 
ituthorlty  upon  this  question.  It  must  be 
conceded  that,  when  AU^  purdtiased,  he 
knew  the  lis  pendens  was  on  record,  whldti 
notified  everybody  that  Tibbetts  claimed  that 
t^e  deeds  from  David  Terrill  to  Oray  and 
from  Gray  to  Mrs.  l^rrlll  were  fraudulent 
and  void,  given  without  consideration,  and 
executed  for  the  purpose  of  hindering,  delay- 
ing, and  defrauding  Tibbetts  and  other  judg- 
ment creditors  of  David  Terrill;  that  a  levy 
had  l>een  made  on  the  premises  under  exe- 
cution issued  upon  the  Tibbetts  Judgment; 
and  that  he  knew  of  facts  and  circuraatanfr- 
es  which,  if  investigated,  would  have  Inform- 
ed him  that  a  transcript  of  the  Tibbetts 
judgment  hadlieen  recorded.  While  this  con- 


structive knowledge  must  be  attributed  to  Al- 
ley, there  is  not  a  word  in  the  record  that 
even  tends  to  show  that  he  was  a  partici- 
pant in  the  frauds  or  had  any  notice  or 
knowledge  whatever  of  the  evil  Intent  or  de- 
sign of  the  Terrills  or  Gray  in  executing  the 
conveyances  aforesaid.  The  record  shows 
that  he  was  not  in  the  state  when  they  were 
given  and  never  knew  either  of  the  Terrills 
or  Gray  until  about  one  week  before  he  pur- 
chased the  property.  This  was  about  ten 
months  after  the  fraudulent  deeds  had  been 
given.  The  written  agreement  of  purchase 
between  Mrs.  Terrill  and  Alley  was  made 
October  3,  1901.  Soon  after  this  he  went  to 
his  home  In  Missouri  and  did  not  return  un- 
til about  October  28,  1901.  In  the  meantime 
he  had  employed  two  attorneys  to  examine 
the  title,  one  of  whom  had  at  one  time  been 
Mrs.  Terrill's  attorney.  The  other  had  nev- 
er been  attorney  for  either  of  the  Terrills. 
Both  advised  hlra  that  Mrs.  Terrill  had  a 
good  title  to  the  premises,  and  tiiat  the  claim 
of  nbbetts  as  against  Mrs.  Terrill's  tlUe 
was  unfounded  and  of  no  force  or  effect.  He 
relied  wholly  upon  this  advice,  and,  believ- 
ing Mrs.  Terrill  had  a  good  title,  made  the 
purchase.  The  record  does  not  tend  to  Show 
that,  when  Alley  made  the  purchase,  he  In- 
tended thereby  to  further  the  fraud  prevloos- 
ly  consummated  by  the  Terrills  and  Gray, 
or  intended  In  any  way  to  commit  any  fraud 
upon  Tibbetts  or  any  one  else.  Alley's  situ- 
ation is  about  as  follows:  By  the  Supreme 
Court  decision  he  lost  his  title  as  against 
Tibbetts*  judgment  lien,  except  fbe  ¥2,000 
saved  to  him  through  the  homestead  filing  of 
Mrs.  Terrill;  also  the  98,000  paid  to  Mrs. 
Terrill  at  the  time  he  took  his  deed,  and  all 
taxes  paid.  We  have  Just  decided  that  he 
loses  the  |1,700  paid  for  Improvements,  and 
the  $1,000,  with  interest,  which  he  paid  to 
release  the  second  Dickinson  mortgage,  In  ad- 
dition to  whldi  he  loses  his  costs  and  attor- 
ney's fees,  which  Is  doubtiees  quite  an  Item. 
Must  Bn<di  losses  now  be  augmented  by  the 
$3,000  which  he  paid  to  release  the  first 
DlcUnson  mor^ge?  AU^  strenuously  con- 
tends that  he  paid  off  this  mortgage  In  the 
utmost  good  fialtb,  relying  <»i  his  attom^s* 
advice  and  beUeving  that  he  had  a  good  title 
to  the  premises. 

It  is  well  worthy  ct  notice  that  ttw  Us 
pendens  was  filed  by  Tibbetts  after  the  suit 
was  instituted  by  Mrs.  Terrill  against  the 
sheriff  of  Rio  Blanco  county  to  restrain  Um 
from  advertising  or  a^ilng  the  property. 
The  record  shows  the  sheriff  was  enjc^ned 
from  selling,  and  that  he  released  the  levy 
previously  made  under  the  execution,  all  of 
which  Alley  had  full  knowledge  of  before  be 
paid  off  the  $3,000  mortgage,  so  that  In  ad- 
dition to  the  advice  of  bis  attorneys  to  the 
effect  that  Tiblwtts'  claim  was  of  no  force  or 
validity  as  against  Mrs.  Terrill's  title,  which 
he  had  bought,  be  had  the  further  assurance 
of  a  decree  of  a  competent  coort  of  record. 
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corroborating  his  attorneys'  JudgmeDt  in  tbat 
regard. 

So  far  as  Alley  is  concerned,  tbere  appears 
to  be  no  badge  of  fraud  disclosed  by  tbe 
record.  The  TerrlUs  and  be  were  practical- 
ly strangers  to  each  other  at  the  time  of  pur- 
chase. The  record,  taken  as  a  whole,  rather 
tends  to  show  that  Alley  was  free  at  all 
times  from  actual  fraodulent  design,  and 
free  from  any  actual  knowledge  or  Informa- 
tion of  evil  or  fraudulent  intent  on  Uie  part 
of  any  one  connected  with  the  transaction. 
The  only  serious  charge  that  can  be  made 
against  him  is  that  he  was  lacking  in  com- 
mon business  acumen  and  foresight  in  his 
dealings  with  this  property.  He  therefore 
should  stand  In  a  court  of  equity  in  a  fa- 
vorable light  and  receive  its  protection,  pro- 
vided it  can  relieve  him  without  doing  Injus- 
tice to  other  Interests  wtilch  are  Involved  in 
the  transaction.  He  stands  alone  in  this  liti- 
gation; both  the  Terrllls  and  Gray  having 
defaulted. 

"As  a  general  rule,  where  the  purchaser's 
title  to  the  land  falls, 'he  will  be  subrogated 
to  the  rights  of  the  holders  of  liens  or  In- 
cumbrances which  he  has  paid,  or  wblcb 
have  been  paid  out  of  the  purchase  money." 
Am.  &  Eng.  Enc.  of  Law,  vol.  27,  p.  239. 

The  case  of  Lynch  v.  Burt  et  at.,  132  Fed. 
417,  67  C.  C.  A.  305,  is  one  in  which  tbe  facts 
were  quite  similar  to  those  found  in  tbe  case 
at  bar.  The  court  said:  "The  facts  as  clear- 
ly give  Phlpps  an  equitable  claiip  or  right 
to  reimbursement  as  they  exclude  Burt  there- 
from. She  <Bort)  was  an  active  and  con- 
scious participant  in  the  fraud,  while  he 
(Phlpps)  was  an  entire  stranger  to  It  for 
more  than  three  years  after  It  was  com- 
mitted, and  was  at  no  time  a  conscious  par^ 
tldpant  therein.  He  was  constructively 
chargeable  with  knowledge  of  it,  because  he 
entered  Into  the  written  agreement  with 
Bnrt;  and  acquired  her  title  pending  the 
present  suit,  and  subsequent  to  the  Gotzlan 
decree.  Be  also  advanced  the  money  to  pay 
Burt's  counsel  and  other  expenses  In  tbls 
suit,  and  was  therefore  constructively  Gharge- 
able  with  her  vexatious  and  wrongful  effort 
to  sustain  the  fraudulent  transfer  and  to  de- 
feat tbe  complainant's  claim.  The  evidence, 
however,  clearly  establishes  that  In  all  this 
I^hlpps  was  acting  In  perfect  good  faith, 
without  Intent  to  defraud  any  one,  in  a  mis- 
taken belief  In  the  honesty  of  Burt's  claim 
and  conduct,  and  under  the  approving  advice 
of  reputable  counaeL  *  *  *  In  pursuance 
of  the  agreement  with  Burt  Into  which  he 
bad  entered  in  good  fiiltb*  and  acting  upon 
an  honest  belief  that  he  had  thereby  ac- 
quired a  right  and  incurred  an  obUgatlon  so 
to  do,  Phipps  discharged  and  removed  this 
paramount  lien  by  paying  917,168.33  in  re- 
demption from  .the  sole  thereunder.  Under 
the  rules  stated,  he  was  entitled,  as  against 
complainant,  to  reimbursement  for  that  ex- 
penditure and  to  have  its  repayment  nude  a 


condition  to  tbe  relief  granted  to  complain- 
ant, and  declared  a  lieu  upon  the  lands  as  the 
Gotzlan  claim  had  been.  He  was  also  en- 
titled to-  interest  upon  this  sum  from  the 
date  of  the  redemption,"  etc. 

In  the  instant  case  Alley  stood  in  the  same 
relative  position  as  did  Phipps  In  the  one  cit- 
ed. Phipps  was  not  a  participant  in  any 
way  In  the  frauds  perpetrated  by  Burt  and 
others  in  having  the  title  to  the  premises 
fraudulently  deeded  to  Burt  for  the  purpose 
of  cheating  and  defrauding  the  creditors  of 
the  judgment  debtor  Bartholomew  Plckert, 
and  he  knew  nothing  about  those  deeds  until 
three  years  aftor  they  were  made  and  giv- 
en. Id  tbe  instant  case  Alley  knew  nothing 
atx>ut  the  fraudulent  deeds  between  Gray,  Da- 
vid Terrill,  and  Mrs.  Terrlll,  given  for  the 
purose  of  cheating  and  defrauding  the  credi- 
tors of  David  Terrlll,  until  about  ten  mouths 
after  th^  were  given.  Phipps,  at  the  time 
he  made  his  contract  with  Burt,  agreed  with 
her  to  discharge  the  Davis,  mortgage  then  on 
record.  At  the  time  Alley  took  the  deed  In 
the  Instant  case  he  agreed  to  pay  the  $3,000 
mortgage. 

In  Tompkins  v.  Sprout,  56  Cal.  31,  we  have 
another  case  wherein  tbe  facts  were  notice- 
ably similar  to  those  of  tbe  case  at  bar. 
April  2,  1877,  decision  was  rendered  in  favor 
of  plaintiff  Tompkins  agaluat  defendant 
Charles  Peterson,  followed  by  final  judgment 
on  April  7th  following.  April  2d,  after  deci- 
sion, defendant  conveyed  tbe  land  to  his  broth- 
er Gustav  Peterson.  Gustav  received  the 
deed  with  full  knowledge  of  Charles'  intent  to 
defraud  tbe  Judgment  creditor  Tompkins, 
and  colluded  with  Charles  In  the  fraud. 
April  24,  1879,  execution  on  the  judgment  was 
issued,  and  the  property  sold  thereunder,  fol- 
lowed by  sheriff's  deed  to  plaintiff  on  March 
21,  1879.  Between  the  issuing  of  the  cer- 
tificate of  sale  and  execution  of  sheriff's 
deed,  and  about  September  28tb,  defendant 
Sprout  purchased  the  laud  from  Gustav 
Peterson,  and  paid  full  value  therefor,  but 
he  had  no  actual  knowledge  of  tbe  fraud 
against  Tompkins  in  the  deed  from  Charles 
to  Gustav,  though  he  had  both  actual  and 
constructive  knowledge  that  the  land  had 
been  sold  at  sheriff's  sale  as  Charles'  prop- 
erty and  that  plaintiff  Tompkins  held  the 
certificate  of  sale  therefor.  He  also  had  ac- 
tual knowledge  of  the  judgment  In  favor  of 
Tompkins  against  Charles.  At  the  time  of 
tbe  sheriff's  levy  and  sale  of  tbe  premises, 
there  was  a  valid  mortgage  on  the  property, 
which  the  defendant  Sprout  assumed  and 
agreed  to  pay  at  the  time  he  took  his  deed 
from  Gustav,  and  he  afterwards  paid  off  the 
same  and  had  it  discharged  of  record.  Un- 
der these  facts,  the  court  held  that  Sprout 
should  have  been  protected,  and  that,  if 
Tompkins  sold  tbe  premises,  Sprout  would 
have  a  first  lien  thereupon  for  tbe  amount  he 
had  paid  to  release  tbe  mortgage.  We  quote 
from  the  opinion  as  follows:  "There  being, 
at  tbe  time  the  plaintiff  recovered  his  judg- 
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ment  against  Cbarles  Peterson,  and  at  the 
time  of  the  conveyance  from  Charles  to  Gus- 
tav  Peterson,  and  at  the  time  of  the  purchase 
by  plaintiff  onder  bis  execution  sale,  a  valid, 
subsistli^  mortgage  lien  upon  the  property, 
it  is  obTlons  that  the  latter  cannot  be  injured 
by  requiring  of-  him  payment  of  the  amount 
of  the  Uen  as  a  condition  precedent  to  vacat- 
ing the  Bale  to  the  defendant  The  court  be- 
low expressly  found  that  defendant  had  no 
actual  knowledge  of  the  fact  that  the  convey- 
ance from  Charles  to  GnBtav  Peterson  was 
fraudulent,  and  that  the  conv^ance  from  the 
latter  to  defoidant  was  constructively  fraud- 
ulent only.  In  such  case,  a  court  of  equity 
will  protect  the  purchaser  as  well  as  the 
creditor,  where,  as  here,  both  can  be  pro- 
tected without  injury  to  either.  •  •  * 
aements  v.  Moore.  6  Wall.  313  [18  L.  Ed. 
786] ;  Colron  v.  Mlllaudon,  91  How.  115  [15 
L.  Ed.  676].  •  •  *  Applying  the  prin- 
dples  thus  announced  to  the  facts  of  the  case 
under  consideration,  it  is  clear  that  the  court 
below  should  have  Imposed  upon  the  plain- 
tiff, as  a  condition  to  vacating  the  sale  to 
defendant,  and  requiring  a  conveyance  of 
the  property  from  falm  to  the  plaintiff,  the 
payment  by  the  latter  to  the  defendant  of  the 
amount  paid  by  the  defendant  in  the  satisfac- 
tion and  discharge  of  the  mortgage  lien  exist- 
ing upon  the  property  during  the  time  al- 
ready stated.  In  this  way,  and  in  this  way 
only.  Justice  can  be  done  between  the  par- 
ties." 

From  20  Gyc.  647,  we  quote  the  following: 
"But,  where  the  purchaser's  conveyance  is 
merely  constructively  fraudulent,  a  court  of 
equity.  In  setting  aedde  the  conveyance,  will 
protect  him,  as  well  as  the  creditor,  where 
both  can  be  protected  without  injury  to  ei- 
ther as  by  requiring  that  the  purchaser  be 
reimbursed  fbr  a  prior  incumbrance  against 
the  property  which  he  has  paid,  or  for  taxes 
paid." 

"When  the  fact  of  fraud  Is  established  in 
a  suit  at  law,  the  bi^r  loses  .the  property 
without  reference  to  tiie  amount  or  applica- 
tion of  what  he  baa  paid,  and  can  have  do 
relief  either  at  law  or  in  equity.  But,  when 
the  proceeding  is  in  chancery,  the  Jurisdiction 
exercised  is  more  flexible  and  tolerant,  if 
It  appears  that  the  grantee  has  been  guilty  of 
no  actual  fraud,  but  the  circumstances  ren- 
der It  inequitable,  equity,  while  it  will  set 
aside  the  conveyance,  will  protect  the  grantee 
to  the  extent  of  his  payment,"  14  Am.  & 
Eng.  Enc.  of  Law.  345.  See,  also,  87  Cyc.  444. 

None  of  the  Colorado  cases  dted  by  coun- 
sel for  either  cdde  involve  the  question  we 
are  now  conEdderlng. 

Plaintiff  in  error  contends  that  the  law  Is 
settled  by  the  overwhelming  weight  of  au- 
thority that,  if  a  purchaser  expressly  assumes 
the  payment  of  valid  mortgages  of  record 
at  the  time  of  purchase,  he  thereby  becomes 
the  prindpal  debtor,  primarily  and  absolutely 
liable  for  the  debt,  and  may  not  be  subro- 
gated to  the  benefit  of  the  incumbrance  upon 


making  payment  according  to  his  contract 
There  Is  authority  supporting  the  rule,  but  a 
number  of  decisions  seem  to  have  qualified 
it  and  held  the  same  not  to  be  inflexible,  viz.. 
Matzen  v.  Shaeffer,  65  Cal.  81,  3  Pae.  92; 
Bressler  et  aL  v.  Martin  et  al.,  l33  lU.  278,  2 
N.  E.  518;  Young  v.  Morgan,  89  IlL  199: 
Cameron  v.  Holenshade  et  al.,  13  Ohio  Dec 
430,  1  Cln.  R.  83 ;  Bryson  v.  Myets,  1  Watts 
&  S.  (Pa.)  420;  Peet  v.  Beers,  4  Ind.  46. 

While  the  case  of  Capitol  Nat.  Bank  v. 
Hohnes,  43  Colo.  154,  95  Pac  314,  16  L.  B.  A. 
(N.  S.)  470,  127  Am.  St.  Rep.  108,  deals  with 
a  situation  but  little  similar  to  that  exist- 
ing in  the  instant  case,  I  find  the  following 
language,  which  Indicates  the  court's  lean- 
ing, on  the  doctrine  of  subrogation:  "We 
think  that  the  authorities  largely  preponder- 
ate In  favor  of  the  proposition  that,  although 
the  deed  redtes  that  the  purchaser  shall  pay 
off  the  mortgage  as  a  part  of  the  purchase 
price,  he  is  entitled  to  the  subrogation" — dt- 
ing  cases  from  Illinois,  New  York,  Minnesota, 
Indiana,  and  California. 

In  the  Instant  case  the  deed  to  Alley  re- 
cited that  be  assumed  and  agreed  to  pay 
this  $3,000  mortgage.  Strongly  supporting 
this  view  are  the  following  cases:  Young  v. 
Morgan,  supra;  Bressler  et  al.  v.  Martin  et 
al.,  supra ;  Matzen  v.  ShaeflEer,  supra.  In  the 
last  case  dted  the  Supreme  Court  of  Cali- 
fornia held  that  the  vendee  paying  off  the 
existing  mortgage  as  part  of  the  purchase 
price  entitled  him  to  the  beneflts  of  the  mort- 
gagee as  aigalnst  the  Judgment  creditor  of  liis 
vendor,  although  the  mortgage  had  been  re- 
leased of  record;  the  court  saying:  "This 
presents  a  case  in  which  the  interests  of  the 
appellant  required  that  the  lien  of  the  mort- 
gage which  she  paid  off  should  be  kept  alive. 
Her  interests  can  only  be  fully  protected  by 
regarding  the  transaction  in  which  she  paid 
off  the  mortgage  as  an  assignment  of  it  to 
her,  and  the  lien  as  being  kept  alive  for  her 
security  and  benefit  •  ♦  •  We  think  this 
is  one  of  the  cases  in  which  the  satisfaction 
of  a  mortgage  of  record  does  not  of  Itself 
prevent  a  court  of  equity  from  holding  that 
the  payment  of  it  operated  as  an  assignment 
of  -It  to  the  person  making  the  payment 
There  is  nothing  to  Indicate  that  appellant, 
when  she  paid  off  the  mortga^.  Intended  to 
purchase  it,  or  to  have  it  k^t  alive  for  her 
beneflt.  It  does  not  appear  that  anything 
was  said  on  that  subject.  She  paid  it  off, 
and  the  mortgagee,  without  her  request,  satis- 
fied it  of  record.  But  the  payment  was  made 
for  her  benefit,  or  for  that  of  respondent  If 
the  payment  under  the  drcumstauces  oper- 
ated as  an  equitable  assignment  of  the  mort- 
gage to  her,  she  gets  the  t)eneQt  of  it ;  other- 
wise the  respondent.  Now  it  is  quite  clear 
that  she  intended  the  payment  of  the  mort- 
gage should  inure  to  her  own,  and  not  to  hK 
benefit.  She  had  in  view  her  own,  and  not 
his,  Interest  And  it  Is  only  by  regarding  the 
transaction  as  an  assignment  of  the  mortage 
to  her  that  her  interests  can  be  protected  and 
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maintained,  and  a  conrt  of  equity  will  pre- 
Kume  that  It  was  Intended  she  sboald  reap 
tbe  benefit  of  her  investment.  EJquity  re- 
gards that  as  done  which  ought  to  be  done, 
and  looks  to  tbe  Intent  rather  than  to  tbe 
form.  There  Is  no  equitable  ground  on  wbli>ii 
tbe  respondeut  could  object  to  the  mortgage 
lien  being  kept  alive  for  the  protection  of  ap> 
pellant's  Interest;  and,  the  mortgage  having 
been  satisfied  of  record  when  It  should  have 
been  assigned  to  appellant,  It  was  not  error 
to  vacate  the  satisfaction." 

If  Alley  acted  In  good  faith  In  paying  tbe 
mortgage,  and  with  a  desire  to  save  bis  prop- 
erty from  probable  foreclosure,  and  under  an 
bonest  belief  that  he  bad  a  good  title  thereto, 
then  he  should  be  protected  by  the  court,  if 
In  so  doing  no  Injustice  be  done  to  Ttbbetts. 
The  payment  of  the  mortgage  was  an  entirely 
separate  and  distinct  act  from  the  taking  of 
the  deed  from  Mrs.  TerrlU.  True,  his  deed 
gave  him  no  title  to  tbe  property  as  against 
the  Judgment  Hen,  but  It  does  not  necessarily 
follow  that,  because  he  failed  to  sustain  the 
title  which  he  thought  be  had,  be  thereby 
lost  all  right  of  subrogation  which  he  might 
have  otherwise  possessed  by  reason  of  hav- 
ing paid  off  tbe  mortgage.  The  Int^rity  of 
the  mortgage  Is  In  no  way  questioned.  It 
was  a  valid  lien  of  record  when  tbe  trans- 
cript of  Judgment  was  recorded.  Alley  is  not 
charged  with  any  kind  of  fraud  In  its  pay- 
ment Such  being  tbe  case,  wherein  is  Tlb- 
betts  prejudiced,  or  wherein  does  he  lose  any 
rights  by  requiring  him  to  first  pay  this  prior 
lioi  of  $3,000  from  the  proceeds  of  the  sale? 

In  the  two  cases  last  cited  the  Supreme 
Court  without  cavil  or  hesitation  invoked 
equitable  principles  to  administer  common 
Justice  and  prevent  a  serious  virrong  and 
financial  loss  to  one  who  was  not  In  any  way 
chargeable  with  any  actual  fraud,  conni- 
vance, or  evil  design  against  the  Judgment 
creditor;  and  we  say  here  that  this  mort- 
gage, against  which  no  suspicion  of  Invalidi- 
ty Is  suggested,  was  paid  off  by  Alley  as  part 
of  tbe  purchase  price  under  his  agreement  to 
do  so,  and,  even  though  nothing  was  said  at 
the  time  as  to  whether  or  not  be  Intended  to 
rely  upon  the  mortgage  as  a  protection 
against  TIbbetts'  Judgment  lien,  equity  will 
presume  that  bis  Intention  In  paying  It  off 
was  to  have  it  Inure  to  his  own  benefit,  and 
not  that  of  the  Judgment  creditor.  It  Is  clear 
that,  at  the  time  TIbbetts'  transcript  of  Judg- 
ment was  filed  In  Rio  Blanco  county,  the 
mortgage  was  of  record,  in  full  force  and 
effect,  and  tbe  creditor  could  by  no  rule  of 
law  or  equity  have  sold  the  property  under 
the  execution  free  from  the  Hen  thereof.  It 
appears  to  be  a  well-settled  rule  of  law  that 
a  levy  by  execution  or  attachment  is  effective 
only  as  against  the  Interest  or  title  in  real 
property  which  the  Judgment  or  attachment 
debtor  has  at  tbe  time  of  such  levy  or  attach- 
ment Under  these  circumstances,  we  do  not 
see  why  the  rigbts  of  tbe  Judgment  creditor 
Tibbetts  BboDld  be  enlarged,  or  tbe  value  of 


bis  Judgment  lien  Increased,  by  the  fraudu- 
lent acts  of  bis  Judgment  debtor.  After  a 
court  has  defeated  the  evil  design  of  a  Judg- 
ment debtor  to  defraud  hla  creditors,  set- 
ting aside  a  fraudulent  deed  given  by  the 
debtor  for  that  purpose,  we  know  of  no  rule 
of  equity  that  would,  as  a  penalty  for  tbe 
debtor's  fraud,  destroy  the  right  of  subroga- 
tion in  a  third  person  who  has  paid  off  a 
mortgage  which  was  a  paramoont  Uen  to 
that  of  the  creditor's  Judgment 

Most  of  the  cases  dted  by  plaintiff  In  er- 
ror involve  transactions  between  fraudulent 
grantors  and  their  immediate  fraudulent 
grantees,  wherein  aU  are  actual  parties  to 
the  fraud;  hence  those  cases  do  not  apply 
to  a  state  of  facts  such  as  we  are  now  con- 
sidering. Tbe  general  rule  seems  to  be  that 
a  fraudulent  grantee  who  has  actually  and 
knowingly  partldpated  in  the  fraud  has  do 
standing  In  a  court  of  equity  for  any  purpose, 
and  will  not  be  subrc^ted  or  otberwlae  pro- 
tected tor  moneys  ^id  in  diactaarging  liens 
existUig  at  the  time  of  the  ftandulent  par- 
chase.  We  think,  however,  that  a  purchaser 
from  such  fraudulent  grantee,  who  has  oiHy 
constructive  knowledge  of  the  fraud,  and  has 
no  knowle^  or  information  of  the  fraudu- 
lent intention  of  those  perpetrating  the  same, 
and  in  no  way  participates  therein,  ought  not 
to  be  denied  relief  in  a  court  of  equity,  where 
such  relief  works  no  injury  to  others.  We 
think  the  authorities  cited  amply  support  our 
conclusions  and  are  well  grounded  in  sonnd, 
equitable  principles. 

Tbe  Judgment  will  be  reversed,  and  tiie 
case  remanded  to  the  district  court  for  fur- 
ther proceedings  as  the  parties  may  be  ad- 
vised, and,  in  case  the  property  be  sold  un- 
der the  TIbbetts  Judgment,  there  shall  be 
first  paid  to  defendant  In  error  Alley,  out  of 
the  proceeds  thereof,  Oie  sum  of  ¥2,000,  being 
the  amount  of  the  homestrad  exemption,  plus 
tbe  $3,000  which  was  paid  to  release  the 
mortgage,  the  balance,  if  any,  to  be  applied 
on  the  plaintiff's  Judgment;  plaintiff  in  er- 
ror to  recover  his  costs. 

Reversed  and  remanded. 

CUNNINGHAM,  P.  J.  Finding  myself  un- 
able to  concur  either  in  the  reasoning  of  or 
the  result  reached  by  my  Associates,  and  be- 
ing Impressed  with  the  Importance  of  tbe 
rule  annoimced  In  tbe  majority  opinion,  and 
the  precedent  which  it  establishes,  I  have  re- 
luctantly concluded  that  it  Is  my  duty  to  set 
forth,  at  some  length,  my  reasons  for  dis- 
senting. 

I  shall  not  Incumber  this  opinion  with 
lengthy  quotations  from  the  opinion  of  tbe 
Supreme  Court  rendered  In  this  case  when  it 
was  before  that  body,  as  the  same  has  been 
referred  to  In  the  majority  opinion,  and'  wilt 
be  found  In  44  Colo.  94,  96  Pac.  978,  104  Pac. 
605.  Summarized,  the  opinion  of  the  Su- 
preme Court  squarely  holds:  (1)  That  Mrs. 
TerriU  lield  the  property  In  trust  for  the 
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creditors  of  ber  hnsband;  (2)  that,  In  taking 
the  property  from  Mrs.  Terrill,  Alley  tdllfuU 
I]/  closed  his  eyes  to  the  facts  and  circum- 
stances surronndlng  the  transfer  of  the  prop- 
erty from  Terrill  to  bis  wife.  These  are  find- 
ings of  fact  Upon  these  and  other  similar 
findings  of  fact,  the  Supreme  Court  made 
findings  of  law  to  tbe  effect  that  knowledge 
of  the  circumstances,  such  as  Alley  had,  was 
eqnlralent  to  actual  notice,  and  that  "in  9uch 
event,  aa  we  have  seen,  the  law  aaaumet  that 
he  had  actual  knowledge  of  such  fraud" 
Italics,  wherever  used,  are  mine.  In  the 
circumstances  of  this  case,  the  Supreme 
Court  announces  the  rule  to  be  (quoting  from 
Balfour  v.  Parkinson  [C.  C]  84  Fed.  860): 
"Courts  of  equity  do  not  permit  a  party  to 
claim  any  benefits  from  bis  own  Ignorance  of 
facts  which  he  could  have  learned  by  exer- 
cise of  ordinary  prudence  and  diligence," 
The  Supreme  Court's  couc-iusions,  If  any  au- 
thority were  required  to  make  the  same  bind- 
ing upon  us,  finds  ample  support  in  tbe  au- 
thorities, case,  and  text. 

"Knowledge  or  implied  notice  Is  equivalent 
to,  and  coDStitutes,  participation,  where  the 
transfer  Is  to  one  not  a  creditor."  20  Cya 
471. 

"Participation,  as  the  term  is  used,  need 
not  be  by  some  afflrmative  action  on  the  part 
of  tbe  transferee  in  consummating  tbe  fraud- 
ulent Intent  of  the  transferror,  but  the  trans- 
feree Is  a  participator  in  tbe  fraud  if  he 
takes  the  conveyance  with  actual  notice  of 
the  grantor's  fraudulent  Intent,  or  under  eir- 
eunutanoes  where  the  law  vHU  impute  to 
him  knowledge  of  the  purpose  of  the  trans- 
ferror, without  bis  actively  taking  part  In 
tbe  fraudulent  design  of  the  transfer  other 
than  the  taking  of  it."  20  Cyc.  471,  note; 
Kansas  Mollne  Plow  Co.  v.  Sherman,  S  Okl. 
204,  41  Pac  626,  32  L.  R.  A.  33. 

Furthermore,  tbe  right  to  subrogation  is 
never  granted  as  a  reward  for  negligence. 
Ft  Dodge  BIdg.  Ass'tt  T.  Scott,  86  Iowa,  431, 
63  N.  W.  283. 

The  majority  opinion,  in  so  far  as  it  treats 
of  the  money  paid  by  Alley  to  redeem  from 
the  mortgage  appears  to  proceed  upon  the 
theory  that  unless  one  actually  enters  into 
a  conspiracy,  and  by  word  of  mouth  dis- 
cusses the  intentions  and  purposes  of  the 
one  from  ichom  he  obtains  tUs  title,  there 
can  be  no  actual  participation  in  tbe  fraud 
of  tbe  grantor.  Tbe  authorities  last  cited 
are  opposed  to  this  view. 

My  Brethren  may  not  approve  of  the  opin- 
ion handed  down  by  the  Supreme  Court  in 
this  case,  hut  they  ought  to  be  bound  by 
It,  and  they  ought  to  cheerfully  accept  It  as 
tbe  law  of  tbls  case;  they  have  no  more 
right  to  silently  reverse  an  opinion  of  tbe 
Supreme  Court,  or  ignore  It  altogether,  than 
they  have  to,  in  terms,  announce  their  dis- 
sent, and  thus  refuse  to  follow  It  My  con- 
clusion, therefore,  is  that,  if  for  no  other 
reason  than  that  tbe  Supreme  Court  has 
laid  down  rnles  and  made  fiudlnga,  both  of 


fact  and  of  law,  which  are  binding  opon  us, 
the  majority  opinion  in  thjs  case  is  wrong. 
But  I  find  myself  in  hearty  accord  with  the 
conclusions  of  the  Supreme  Court  My  posi- 
tion Is  tluit,  under  tbe  decision  of  tbe  8n- 
preme  Court  In  this  case.  Alley  was  guilty 
of  actual  fraud,  or  guUty  of  such  willful 
carelessness  as  that  the  law  Imputes  to  him 
actual  knowledge,  and  even  the  majority 
opinion  nowhere  combats  the  universal  rule 
that  one  guilty  of  actual  fraud  may  not  in- 
voke the  doctrine  of  subrogation.  On  this 
point,  at  least  the  authorities  are  harmo- 
nious. Tbe  relief  ^tended  to  Alley  by  the 
majority  opinion  presupposes  a  finding  that 
he  did  not  have  actnal  linowledge;  that  he 
acted  In  good  faith.  These  findings  are 
squarely  in  the  teeth  of  the  opinioa  of  tbe 
Supreme  Court  as  I  read  It. 

I  am  persuaded  that  my  Associates  have 
reversed  the  rules  that  apply,  or  ought  to 
Apply.  In  cases  of  this  sort,  viz.:  That:  **Tbe 
burden  Is  always  on  one  who  claims  this 
equity  of  subrogation  to  show  that  be  Is  en- 
titled to  it"  Sheldon  on  Subrogation  (2d 
Ed.)  f  11.  "And  also  that  the  relief  can  be 
granted  to  him  without  prejudice  to  the 
rights  of  innocent  parties."  Harris  on  Sub- 
rogation, p.  G61.  That:  "To  entitle  a  party 
to  subrogation,  bis  equity  must  be  stronfi, 
and  tbe  case  clear.  In  such  applications 
great  care  fAionld  be  taken  by  the  court  that 
the  snbr(«atlon  will  work  no  injustiee  to  the 
rights  of  others."  Enoufs  Appeal,  91  Pa. 
78 ;  Uoyd  r.  Galbraith,  82  Pa.  103 ;  Keeley 
V.  Oassidy,  93  Pa.  3ia  That:  "The  rights 
of  one  seeking  subrogation  must  have  greater 
equity  than  those  who  oppose  him ;  tbe  bur- 
den being  upon  tbe  would-be  subrogee  to  es- 
tablish his  right,  for  subrogation  will  be  or- 
dered only  in  a  clear  case  of  pure  efjuity. 
The  right  is  never  allowed  one  who  would 
thereby  reap  advantage  In  any  way  from  bis 
own  wrongdoing.  •  •  •  As  Its  purpose  Is 
only  to  prevent  fraud  or  subserve  Justice,  It 
will  not  be  applied  where  Its  exercise  wonid 
promote  Injustice,  and  tbns  can  be  applied 
only  with  a  due  regard  to  tbe  legal  and 
equitable  rights  of  others."  37  Cyc.  371;  Mc- 
Neil V.  Miller,  29  W.  Va.  483,  2  8.  E.  335. 
That:  "The  party  seeking  such  relief  most 
show  a  superior  equity,  for,  the  equities  be- 
ing equal,  the  law  will  be  allowed  to  take 
its  course."  Prttchett  t.  Jones,  87  Ala.  317, 
6  South.  75. 

The  majority  opinion  appears  to  proceed 
upon  the  theory  that  the  burden  was  on  Tlb- 
betts  to  satisfy  the  chancellor  that  Alley 
had  been  guilty  of  fraud,  and  that  his  fraud 
would  work  to  the  injury  of  Tibbetts.  But 
even  under  this  perversion  of  tbe  rules,  as 
indicated  by  tbe  above  quotations,  the  ma- 
jority opinion  Is  wrong,  for,  as  I  shall  pres- 
ently show,  tbe  record  demonstntes  thai 
Tibbetts  will  suffer  injury. 

In  the  majority  opinion  attention  is  called 
to  the  difficult?  which  would  bave  oonfnmt- 
ed  Alley,  had  be  attempted  by  Inquliy  to  as- 
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c*ertain  whether  or  not  l^bbetts*  contentions 
were  well-fouoded.  There  are  two  all-soffl- 
dent  answers  to  this:  (1)  He  could  have 
refrained  from  pui-chaslng  the  land  antil 
that  question  was  settled;  he  knew  that 
there  was  an  Issue  or  question  on  that  point, 
and,  If  he  found  it  difficult  to  get  at  the 
facte,  no  hardship  would  have  resulted  to 
blm  had  he  kept  out  of  the  controversy.  <3) 
The  Supreme  Court  has  found  (44  Colo.  IM, 
90  Pac.  078,  X04  Pac.  605)  that.  If  Alley  "had 
pursued  these  Investigations  with  reatonable 
skill  and  diligence,  he  would  hare  ascertain- 
ed that  the  consideration  which  Gray  gave 
for  the  property  was  his  unsecured  promis- 
sory note,  and  Uie  consideration  which  Gray 
received  for  the  property  when  he  conveyed 
to  Mrs.  Terrill  was  the  same  note,  which  was 
still  In  the  bands  of  Mr.  Terrill.  He  would 
also  have  discovered  the  existence  of  the 
Judgment  in  favor  of  appellant  He  would 
thus  have  teamed  that  Uie  conveyances  leadr 
log  from  Terrill  to  Mrs.  Terrill  were  with- 
out consideration  and  void  as  to  creditors, 
or  that  the  consideration  for  the  conveyance 
from  Qray  to  Mrs.  Terrill  was  paid  by  Ter- 
rill, which  resulted  in  Mrs.  TerrlU's  holding 
the  property  subject  to  the  rights  of  her  hus- 
band's creditors;  that,  In  either  event,  the 
transaction  was  frandnlent,  so  far  as  it  af- 
fected the  creditors.  Aside  from  the  knowl- 
edge possessed  by  the  attorney,  there  were 
sufficient  facte  known  to  Alley,  before  the 
purchase  was  consummated  and  the  pur- 
chase price  paid,  to  put  him  upon  inquiry, 
and  to  charge  him  with  Jcnotoledge  of  fact* 
which  he  might  have  acquired  if  he  had  ex- 
erted hinuelf  to  the  degree  of  ordinary  dili- 
gence and  firudenee  in  making  Jfu/uiry.'* 

Moreover,  my  Brethren  appear  to  be  oblivi- 
ous to  the  difficulties  that  would  confront 
Tibbetts,  were  be  to  attempt  to  establish  ac- 
tual fraud  on  the  part  of  Alley.  Paraphras- 
ing from  the  original  opinion:  "He  (nbbetts) 
might  have  examined  the  records  thoroughly, 
and  made  every  effort  to  obtain  Information 
concerning  the  motives  of  Alley  and  the  Ter> 
rills  In  giving  the  deed,  and  still  the  limit  of 
information  so  acquired  would  have  been 
that  Alley  claimed  and  contended  that  the 
deed  from  Mrs.  Terrill  to  him  was  given  for 
a  good  consideration.  It  Is  more  than  prob- 
able that  the  question  of  Intent  or  evil  de- 
sign on  the  part  of  Mr&  Terrill  or  Alley  (If 
there  was  any)  In  giving  the  deed  would  have 
remained  a  closed  secret  to  Tibbetts.  He 
might  have  interrogated  them  concerning 
such  intention  and  design,  and  In  all  proba- 
bility would  have  failed  to  elicit  any  Infor- 
mation from  them  on  the  subject  It  is  cer- 
tainly a  reasonable  presumption  that  neither 
Mrs.  Terrill  nor  Alley  would  have  taken  him 
Into  their  confidence  and  divulged  to  him 
their  frandnlent  design  (If  they  entertained 
one^  and  purpose  In  executing  the  deed."  It 
la  worthy  of  note  that  we  have  In  this  case 
no  evidence  whatever  that  Alley  paid  off  this 
mortgage,  to  the  lien  of  which  the  majority 


opinion  subrogates  him,  with  bis  own  money, 
or  In  good  faith,  except  his  unsupported 
statement  It  is  conceded  in  the  majority 
opinion,  in  treating  of  the  impro\-emente 
made  by  htm,  that  bis  conduct  was  most  ex- 
traordinary. But  it  was  no  more  unusual  in 
this  respect  than  In  respect  to  buying  into 
this  controversy,  and  paying  off  the  mortgage 
before  the  maturity  of  the  debt  it  secured. 
The  unlimited  opportunity  for  grave  injus- 
tice, being  thus  done  to  Tibbetts,  ought  to 
make  the  court  doubly  cautious  In  the  ap- 
plication of  the  benign  doctrine  of  subroga- 
tioo,  for  the  books  all  bold  that  It  is  pure- 
ly a  benevolent  rule.  There  is  other  evi- 
dence to  be  found  In  the  majority  opinion  of 
extreme  tenderness  towards  the  supposed 
rlghte  of  Alley,  for  the  writer  of  that  opin- 
ion even  appears  to  commiserate  with  Alley 
on  the  loss  of  the  improvements  which  the 
majority  opinion  takes  ttora  him,  on  the 
sum  of  money  which  he  says  he  paid  to  Mrs. 
Terrill  in  cash,  and  even  on  the  attorney  fees 
and  costs  which  he  has  paid  out  in  this  case. 
What  these  items  have  to  do  with  the  mat- 
ter is  not  clear;  nor  is  It  plain  why  sympa- 
thy should  be  extended  to  Alley  for  the  mon- 
ey which  he  has  voluntarily  and  contuma- 
ciously paid  out  In  the  way  of  costs  and 
attorney  fees,  while  overlooking  similar  ex- 
penditures which  he  has  wrongfully  forced 
Tibbetts  to  incur. 

There  are  only  two  authorities  that  are 
cited  In  the  majority  opinion  which,  to  my 
mind,  sufficiently  resemble  the  instant  case 
In  their  facts  to  require  notice,  and  they  may 
be  readily  distinguished.  My  Associates  ap- 
pear to  rely  largely  upon  the  case  of  Tomp- 
kins V.  Sprout,  GS  CaL  31.  It  Is  apparent 
upon  a  reading  of  that  opinion  that  the  Su- 
preme C^nrt  made  much  of  the  express  find- 
ing of  the  trial  court  that:  '"The  defendant 
paid  full  value  for  the  land,  and  'did  not 
have  actual  knowledge  of  the  fact  that  the 
conveyance  from  Charles  to  Gustav  war 
fraudulent*  **  Here,  if  Alley  did  not  have 
actual  knowledge,  he  bad  what  the  Supreme 
Court  has  ruled  was  the  equivalent  thereto, 
and  therefore  the  Supreme  Court  says  the 
law  imputet  to  Mm  actual  knowledge.  Pro- 
ceeding upon  and  supplementing  this  finding 
by  the  trial  court,  the  California  Supreme 
Court  (55  Cal.  on  page  86)  says:  "The  court 
below  expressly  found  that  the  defendant  had 
no  actual  knowledge"  that  the  transfer  "from 
Charles  to  Gustav  Peterson  was  fraudulent 
and  that  the  conveyance  from  the  latter  to 
the  defendant  was  constructively  fraudulent 
only.  In  such  case,  a  court  of  equity  will 
protect  the  purchaser  as  well  as  the  creditor, 
where,  o<  here,  hoth  can  &e  protected  with- 
out injury  to  either"  In  other  words,  I  take 
it  that  the  California  Supreme  Court  found 
that  there  was  ample  equity  in  the  property 
to  cover  the  claims  of  both  parties.  At  least 
there  is  In  the  opinion  nothing  to  negative 
Uils  presumption.  Another  case  much  relied 
Upon  In  tbs  majority  opinion  (I^rnch  t.  Burt^ 


Digitized  by  Google 


946 


140  PACIFIC  REPORTER 


(Colo. 


132  Fed.  417,  67  C.  C.  A.  805)  may  be  dls- 
tlngulsbed  in  the  same  manner  as  the  Cali- 
fornia opinion. 

The  laad  in  this  case,  with  all  the  person- 
al property  thereon  situate  belonging  to  Mrs. 
TerrlU  (including  household  furniture,  lire 
stock,  hay,  etc.),  was  sold  to  Alley  for  $7,000. 
With  the  $2,000  deducted  on  account  of  the 
homestead  right  mentioned  In  the  majority 
opinion,  and  $3,000  on  account  of  the  mort- 
gage debt,  it  is  not  probable  there  will  be 
anything  remaining  as  the  result  of  an  exe- 
cution sale  to  apply  on  the  Tibbetts  Judg- 
ment which  14  years  ago  amounted  to  $6,378, 
besides  costs,  and  now  must  amoimt  to  ap- 
proximately $15,000. 

The  majority  opinion  is  Inconsistent  In 
denying  to  Alley  the  value  of  his  improve- 
ments, while  allowing  him  for  the  money  he 
advanced  in  redeeming  the  Istnd  from  the 
mortgage.  The  authorities  make  no  distinc- 
tion between  improvements  and  money  ap- 
plied to  the  liquidation  of  Hens  which  were 
upon  the  land  at  the  time  of  the  purchase, 
and  especially  in  this  case  ought  there  to  be 
no  distinction  made,  since  it  was  stipulated 
that  the  amount  claimed  by  Alley  by  way  of 
Improvements  was  $1,700;  that  they  were 
permanent  and  necessary  and  enhanced  the 
value  of  the  property.  In  the  majority  opin- 
ion It  is  said  that  Alley  "expended  his  mon- 
ey in  improving  the  property,  well  knowing 
that  Tibbetts  was  vigorously  following  up 
his  claim  and  contention  that  Mrs.  TerriU's 
title  was  fraudulently  obtained,  and  was  in- 
valid  as  against  a  Judgment  lien.  •  •  • 
Under  such  circumstances,  common  prudence 
would  have  kept  him  from  expending  any 
money  on  the  premises  other  than  was  ab- 
solutely necessary  to  prevent  the  loss  of  the 
same,  until  after  the  claims  of  Tibbetts  had 
been  finally  determined.  *  *  *  He  made 
such  improvements  at  his  own  peril,  so  far 
as  Tibbetts  Is  concerned,  and  ought  to  suffer 
the  consequences."  With  this  finding  I  fully 
agree;  but  did  he  not  know,  when  he  paid 
out  his  money  by  way  of  redeeming  the  land 
from  the  mortgage,  that  "Tibbetts  was  vigor- 
ously following  up  his  claim  and  contention 
that  Mrs.  TerrUl'e  title  was  fraadnlently 
obtained"?  There  Is  nothing  In  ttie  record 
to  show  when  he  made  the  improvements 
with  reference  to  when  he  paid  out  the  money 
by  way  of  redeeming  from  the  mortgage,  but 
the  record  does  disclose  that  be  paid  out  a 
substantial  part  of  the  money  after  tMa  tuit 
%Da»  atarted,  and  a  year  before  the  note  woe 
due;  that  Is  to  say,  a  year  before  the  mort- 
gage could  tiave  been  foreclosed  or  his  title 
Jeopardized. 

In  denying  to  Alley  what  be  had  paid  out 
for  necessary  improvements,  which  enhanced 
the  value  of  the  property  by  91,700,  Judge 
Hurlbut  quotes  the  following  from  Strike  v. 
McDonald,  2  Har.  A  O.  (Md.)  101,  261:  "The 
quoted  passage  Sugd.  526,  furnishes  a  sound, 
practical  rule  for  r^ectlnc  elalma  tor  im- 


provements, where  the  transaction  is  tainted 
with  fraud.  It  is  expressed  nearly  in  these 
words:  If  a  man  has  acted  fraudulently,  and 
Is  conscious  of  a  defect  In  his  title,  and,  wtth 
that  convictlou  on  his  mind,  expends  a  sum 
of  money  In  improvements,  he  Is  not  titled 
to  avail  himself  of  it" 

Having  quoted,  without  qualification,  the 
above  language  from  the  Maryland  case,  I 
suppose  my  Associates  concede  its  applicabil- 
ity to  the  defendant  In  error  Alley.  Tben 
we  have  this  remarkable  conclusion:  Tbat 
where  a  transaction  la  tainted  with  fraud, 
and  where  a  man  has  acted  fraudulently  and 
is  conscious  of  a  defect  in  his  title,  and  with 
that  conviction  on  his  mind  expends  a  sum 
of  money  In  paying  off  a  mortgage,  he  it  &k~ 
titled  to  avail  himself  of  the  benevolent  doc^ 
trine  of  subrogation;  but  where  he  mabea 
valuable  Improvements,  which  are  necessary 
to  the  estate,  and  which  actually  enhance 
the  value  of  the  estate,  he  is  not 

The  highest  court  of  this  country  has  clear- 
ly indicated  that  as  between  improvements 
placed  upon  land  purchased  under  the  cir- 
cumstances presented  by  this  case,  and  mon- 
ey paid  out  to  lift  an  incumbrance  therefrom, 
the  law  makes  no  distinction,  and  that  court 
has  expressly  ruled  that  a  man  who  has  act- 
ed fraudulently,  "and  with  that  conviction  on 
his  mind,"  can  recover  for  neither  of  these 
items.  In  Railroad  Co.  v.  Sootter,  13  WalL 
517,  20  L.  Ed.  543,  Mr.  Justice  Bradley, 
speaking  for  the  court,  used  this  language: 
"Was  it  ever  known  that  a  fraudulent  pur- 
chaser of  property  when  deprived  of  ita  pos- 
session, could  recover  for  his  repairs  or  im- 
provements, or  for  Incumbrances  lifted  by  him 
whilst  in  possession?  If  such  a  case  can  be 
found  in  the  books,  we  have  not  been  refer- 
red to  it  Whatever  a  man  does  to  benefit 
an  estate,  under  such  circumstance,  he  doee 
in  his  own  wrong.  He  cannot  get  relief  by 
coming  into  a  court  of  equity."  20  Cyc.  470; 
Gilbert  v.  Hoffman,  2  Watts  (Pa.)  66,  26  Am. 
Dec.  103;  Guckenheimer  v.  Angevlne,  81  N. 
Y.  391;  Bump  on  Fraudulent  Conveyances, 
I  198;  Weiser  v.  Kling,  38  App.  DIv.  268, 
57  N.  T.  Supp.  48 ;  Roller  Mills  v.  Ward,  6 
N.  D.  317,  70  N.  W.  271 ;  Selvers  v.  Dlckover, 
101  Ind.  495;  Goble  v.  O'Conner,  43  Neb.  S&, 
61  N.  W.  131;  Beidler  v.  Crane,  135  III.  99 
25  N.  E.  655,  25  Am.  St  Rep.  340;  Sands  t. 
Codwise»  4  Johns.  (N.  T.)  636^  4  Am.  Dec. 
306. 

There  Is  yet  another  reason  whldi.  In  my 
Judgment,  ought  to  bar  Alley  from  the  richt 
to  invoke  the  doctrine  of  subrogation,  at 
least  as  to  $1,000  of  the  sum  which  the  ma- 
jority opinion  allows  him;  the  $3,000  which 
the  majority  oi^ion  concludes  he  onght  to 
recover  was  represented  by  three  promissory 
notes.  The  last  note,  of  $1,000,  was  paid  txr 
him  (if  paid  at  all)  in  two  Installmoits ;  Ma 
flrtt  be^  paid  eome  iS  months  before  the 
maturity  of  the  note,  and  the  Uut  instaU- 
ment  a  year  before  maturity,  and  S  MoaMa 
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ttfter  thit  action  wa»  brought.  I  bare  dis- 
covered DO  authority  that  permits  one,  under 
ctrcnmBtances  of  this  tclnd,  to  invoice  the  doc- 
trine of  subrogation. 

There  is  still  another  reason  which  is,  in 
and  of  Itself,  sufficient  to  defeat  tbe  claims 
of  Alley  to  subrogation,  and  that  Is  that  at 
the  time  be  filed  bis  original  answer  In  this 
case,  to  wit,  March  21,  1903,  he  had  paid, 
as  the  record  shows,  every  dollar  'that  he 
now  claims  by  way  of  subrogation ;  1.  e.,  be 
had,  according  to  his  evidence,  extinguished 
the  mortgage  by  paying  all  of  the  notes 
which  It  was  given  to  secure,  save  and  except 
a  small  balance  of  less  than  $350  on  tbe  last 
of  tbe  three  notes,  and  this  balance  was  paid 
before  the  issues  In  the  case  were  joined. 
In  tbe  original  answer  no  claim  whatever  Is 
made  by  Alley  that  he  bad  paid  off  tbe  mort- 
gage and  desired  that  It  be  kept  alive  for  his 
ose  and  benefit;  nothing  whatever  Is  said 
by  him,  or  on  bis  behalf,  concerning  the  ques- 
tion of  subrogation,  until  the  Supreme  Court, 
in  April,  1908  (some  five  years  after  be  filed 
his  original  answer),  banded  down  Its  opin- 
ion in  this  case.  Then,  for  the  first  time,  and 
in  that  court,  he  sought,  by  motion,  to  claim 
and  have  enforced  in  bis  behalf  tbe  doctrine 
of  subrogation.  Tbe  Supreme  Gonrt  very 
property  refused  to  consider  bis  demand,  be- 
cause^ as  it  says,  "there  Is  nothing  In  the 
pleadings  concerning  these  Incumbrances." 
Whereupon  he  goes  back  to  tbe  district  court, 
and  on  September  7,  1909,  after  a  lapse  of 
IT  months  more,  flies  his  supploneatal  an* 
swer,  setting  up  the  facta  upon  which  be 
now  bases  his  claim,  of  rii^t  to  tairoke  the 
doctrine  of  subrogation.  In  otber  words,  for 
more  than  9t»  year*,  while  this  litigation  was 
pending,  lie  made  no  <ilalm  or  moation  that 
he  bad  paid  off  the  mor^Ei^e  and  desired  to 
be  subrogated  to  the  rights  of  the  mortgagee. 
On  the  contrary,  seven  times  In  his  original 
answer  be  Insists  upon  the  Illegality  and  ut- 
ter want  of  virtue  in  Tibbetts'  Us  pradens, 
execution,  etc,  and  upon  that  defense  alone 
went  forward  to  trial.  Tbe  original  answer 
of  Alley,  considered  in  connection  with  the 
oi^nion  rendored  by  tbe  Supreme  Court  in 
this  case,  condusirely  shows  that  tbe  only 
mistalEe  that  Alley  made  was  a  mistake  of 
law,  not  a  mistake  of  fact,  and  tbe  rule  that 
one  may  not  Invoke  the  doctrine  of  subroga- 
tion when  his  only  contention  Is  that  he  has 
made  a  mistake  of  law  is  too  elementary  to 
require  the  citation  of  authorities. 

Innocence,  of  actual  fraud  may,  under  cer> 
tain  circumstances,  entitle  a  purchaser  of 
mortgaged  land,  who  pays  off  a  debt  there- 
on, to  tbe  right  of  subrogation,  but  my  Asso- 
ciates seem  to  think  it  must  do  so,  r^ardless 
of  tbe  grossest  and  most  willful  negligence, 
and  in  the  face  of  tbe  clearest  possible  proof 
of  waiver. 

"Subrogation,  being  an  equity  springing 
from  the  relation  between  the  parties,  and 
created  and  enforced  for  tbe  benefit  and  pro- 


tection of  tbe  one  In  whose  favor  It  is  origi- 
nated, may  be  asserted  or  waived  at  pleasure, 
either  expressly  or  bj/  implication."  37  Cyc. 
383. 

"The  right  of  subrogation  may  l>e  lost  by 
tbe  waiver  of  the  party  entitled  to  it. 
*  *  *  A  long  delay  without  action  wiU  be 
fatal  to  a  claim  of  $ubrogation."  Sheldon  on 
Subrogation,  f  41. 

Alley's  right  of  subrogation,  if  any  he  bad, 
accrued  when  be  paid  the  last  Installment 
on  tbe  mortgage.  "The  surety's  right  of  sub- 
rogation accrues  upon  his  payment;  and,  as 
to  bis  principal,  the  statute  then  begins  to 
run  against  blm,  and  he  should  then  call  at 
once  for  the  securities,  if  he  desires  to  be 
subrogated  to  them."  Sheldon  on  Subroga- 
tion, S  110.  He  paid  the  last  installment 
January  5,  1903.  Six  years  and  eight  months 
elapsed  before  be  attempted  to  assert  bis 
alleged  rlgbt  of  subrogation.  His  supposed 
right  was  then  barred  by  tbe  statute  of  limi- 
tations. "Tbe  right  of  subrogation  will  be 
barred  by  the  statutory  period  of  limitations 
like  any  otber  rlgbt"  Sheldon  on  Subroga- 
tion, i  110.  If  It  be  said  that  Tibbetts,  by 
not  pleading  the  statute  of  limitations,  waiv- 
ed bis  right  to  Invoke  the  same,  I  reply : 
Alley  had  waived  his  right  to  invoke  the 
equitable  rule  of  subrogation  long  before 
Tibbetts  was  called  upon  to  plead  the  statute 
of  limitations.  But  the  truth  is  Alley  has 
never  asked  to  be  subrogated  to  the  rights 
of  tbe  mortgagee.  Tbe  prayer  of  his  origi- 
nal answer  reads  as  follows:  "Wherefore, 
this  defendant  prays  that  he  go  hence  with- 
out dajv  with  his  costs  herein  expended." 
He  does  not  even  pray  for  general  equitable 
relief.  And  his  amendment,  filed  September 
T,  1909,  contains  no  prayer ;  it  is  dmply  an 
Insert  in  the  original  answer.  So  the  climax 
of  Alley's  good  luck  in  this  piece  of  litiga- 
tion comes  In  the  form  of  a  relief  fbr  which 
he  has  not  asked..  Having  chosen  his  weap- 
ons of  d^ense  (spedflc  and  general  denials 
aa  to  the  legaHtv  of  Tibbeti9'  elainu),  and 
having  signified  bis  satisfaction  with  the  bat- 
tle field,  he  goes  forth  to  a  seven-year  war, 
at  the  end  of  which,  having  lost  everything 
for  which  be  contended.  Instead  of  capitulat- 
ing he  draws  an  andcait  and  forgotten  weap- 
on (a  stale,  so-called  equity),  and  renews  tbe 
fight,  adilevlng  In  the  end,  If  tbe  majority 
opinion  Shall  stand,  a  signal  victory.  If  he 
has  not  already  done  so,  Alley  ought  to  adopt 
as  his  coat  of  arms  a  msty  sword,  with  the 
l^^d  emblazooed  thereon,  "If  at  first  you 
don't  succeed,  try,  try  again."  So  far  as  1 
am  now  able  to  recall,  this  Is  the  first  in- 
stance where  a  litigant  has  successfully  in- 
voked bis  own  laches  and  his  mistake  of  law 
to  arrest  the  statute  of  limitations. 

From  the  time  the  Suprwne  Court  banded 
down  its  opinion  in  April,  1908,  until  this 
good  hour,  Alley  has  held  Tibbetts  at  bay  by 
advancing  an  issue  or  coutentlon  which  might 
just  as  well  have  been  presented  and  deter- 
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mbied  on  the  first  trial,  and  all  this  time  he 
has  beoeflted  by  retaining  possession  of  the 
land  (for  the  use  of  which  he  Is  not  required 
to  account),  thus  preventing  its  sole  under 
execution.  In  the  meantime,  Tlbbetts*  judg- 
ment has  more  than  doubled,  and  can  now 
never  be  made  by  the  sale  of  the  land.  In 
Lake  County  v.  Johnson,  31  Colo.  184,  71  Faa 
1106,  our  Supreme  Court  expressly  ruled 
that  a  Judgment  Is  conclusive  respecting 
omitted  defenses,  as  well  as  defenses  that 
were  in  fact  offered.  If  the  omitted  defoises 
mioht  have  been  pleaded  In  the  action  In 
which  the  Judgment  was  obtained. 

"A  valid  Judgment  for  plaintiff  definitely 
and  finally  negatives  every  defense,  objec- 
tion, or  exception  which  m^lU  and  ahould 
have  been  raised  against  the  action;  and 
this  is  true  not  only  with  respect  to  further 
or  supplementary  proceedings  in  the  same 
cause,  but  for  the  purpose  of  every  subse- 
quent suit  between  tbe  same  parties,  whether 
founded  upon  the  tame  or  a  different  oauae 
of  action."   23  Cyc.  1196. 

The  above-quoted  text  from  Cyc.  Is  sup- 
ported by  hundreds  of  citations  from  prac- 
tically every  state  In  the  Union. 

"The  rule  is  often  stated  In  general  terms 
that  a  Judgment  Is  conclusive,  not  only  upon 
the  question  actually  contested  and  determin- 
ed, but  upon  all  mattera  which  miffht  have 
been  litigated  and  decided  in  that  suit;  and 
this  Is  undoubtedly  true  of  ell  matters  prop- 
erly belonging  to  the  subject  of  the  contro- 
versy and  within  the  scope  of  the  issues,  so 
that  each  party  must  make  the  most  of  his 
case  or  defense,  bringing  forward/  all  his 
facts,  grounds,  reasons,  or  evidence  in  sup- 
port  of  it,  on  pain  of  being  barred  from  show- 
ing such  omitted  matters  In  a  subsequent 
salt;  and  It  Is  also  true  that,  where  the 
second  suit  is  upon  the  same  cause  of  action, 
all  matters  which  might  have  been  litigated 
are  conclusivelv  settled  by  .the  iudgmmt,  and 
that  generally  the  estoppel  applies  where 
matters  which  should  have  been  urged  as  a 
defense  In  the  first  suit  are  attempted  to  be 
made  the  basis  of  a  second  action,  or,  accord- 
ing to  some  of  the  authorities,  where  de- 
fenses which  were  available  against  an  ad- 
verse claim  in  the  first  suit,  but  not  then  set 
up,  are  sought  to  be  used  In  a  second  action, 
either  by  way  of  defense  or  a»  the  foundation 
of  a  claim  for  relief."   23  Cyc.  1295. 

Lake  County  v.  Johnson,  supra.  Is  cited  as 
supporting,  and  It  does  support,  the  lost  role 
announced  in  the  above  quotation. 

It  Is  true  that  Tlbbetts,  In  this  case,  has 
not  Interposed  estoppel  or  res  adjudicata  as 
a  defense,  but  his  failure  in  this  respect  does 
not  impress  me  as  more  serious  than  the 
failure  of  Alley  for  more  than  six  years  to 
claim  the  right  of  subnotion,  and  his  entire 
failure,  up  to  the  present  time,  to  even  ask 
for  that  right. 

The  majority  opinion  sends  this  case  back 


"for  further  proceedings  as  the  parties  may 
be  advised."  I  shall  be  greatly  suiprlsed  it 
Alley  does  not  Incubate  another  time-consum- 
ing allseed  equity,  and  project  this  Utlgatioii 
five  years  or  more  farther  into  the  future, 
the  while  he  holds  posesslon  of  the  property 
and  rec^ves  the  Income  therefrom. 

It  is  my  conclusion  that  the  jndgment  of 
the  trial  court  should  be  reversed  unquali- 
fiedly, and  the  case  remanded,  with  In^rne- 
tlons  to  carry  out  the  directions  of  the  oidu- 
lon  of  the  Supreme  Court,  permitting  AU^ 
what  was  awarded  him  by  that  court,  and 
nothing  more. 

(in  Cftl.  G6S> 

DEL  MAR  WATER,  LIGHT  &  POWER  CO. 

V.  ESHLEMAN  et  al.    (L.  A.  3533J 
(Supreme  Court  of  California.    May  13,  1914.) 

COUBTS  (S  102*)  —  Dbtebmination  —  NnXBM 
or    Judges    Concuebino  —  Majobxtt  or 

COUBT. 

In  the  Supreme  Court  In  bank  the  con- 
currence of  at  least  four  justicea  is  sef^esmr 
to  the  determination  of  any  proposition  stated 
as  the  basis  of  the  JudgmeDt. 

[Ed.  NotCi— For  other  cases,  see  Conrta,  Cent- 
Dig.  H  851,  352 ;  Dec.  Dig.  |  102.*] 

On  rehearing.  Denied. 

For  former  opinion,  see  140  Fac.  S&X. 

PER  CURIAM.  In  view  of  the  principal 
grounds  advanced  in  the  petition.  It  is  prop- 
er to  say,  In  explanation,  that  In  the  decUion 
of  a  case  before  the  court  In  bank  tbe  con- 
currence of  at  least  four  Justices  is  neces- 
sary, and  that  any  proposition  or  principle 
stated  In  an  opinion  Is  not  to  be  taken  as  the 
opinion  of  the  court,  unless  tt  is  agreed  to 
by  at  least  four  of  the  Justices.  The  con- 
curring opinion  her^  la  the  only  one  that 
Is  agreed  to  by  the  necessary  number.  That 
opinion  contains  the  only  propositions  which 
are  to  be  considered  as  decided.  It  does 
not  hold  that  the  plaintiff  company  Is  not  a 
public  utility,  or  that  It  is  not  engaged  in 
distributing  water  for  public  use;  It  |nerely 
declares  that  the  land  of  the  claimant,  Glass, 
is  not,  and  is  not  found  bv  the  commission  to 
be,  within  the  district,  or  area,  to  the  use  of 
which  the  water  owned  or  controlled  by  that 
company  is  dedicated,  and,  therefore,  that 
he  Is  not  entitled  to  demand  distribution 
thereof  to  his  land. 
The  petition  for  a  rehearing  Is  denied. 

ANGELLOTTI,  J.  I  concur  In  what  la 
said  In  the  foregoing  as  to  the  effect  of  the 
opinions  heretofore  filed  in  this  case.  Fup> 
ther  consideration  of  the  case,  however,  has 
made  me  very  doubtful  of  the  correctness  of 
the  Judgment  annulling  the  order  of  the  Rail- 
road Commission,  especially  in  view  of  oar 
limited  powers  of  review  under  the  Consti- 
tution of  this  state.  The  Importance  of  the 
questions  presented  is  such  that  I  would  pre- 
fer to  see  further  consideration  glvra  the 
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case  by  the  conrt  before  the  deddon  becomes 
final,  and  therefore  I  do  not  concur  In  tbe 
order  denying  a  rehearing. 


(1«7  Cal.  S9S> 

SILL  T.  CESCHI.    (&  F.  6363.) 
<Snpreme  Conrt  of  California.  April  30,  1914. 

Bebearins  Denied  May  2^  1814.) 

1.  Bbokkbs  (I  86*)— AcnoHs  roi  Coufbnsa- 

TION— E  VtDB.NCB— SuinCIBNOT. 

Evidence,  in  an  action  by  a  real  estate 
broker  for  commissions,  held  sufficteot  to  sup- 
port a  finding  that  the  contract  sued  on  had  not 
been  eaoceled,  aod  that  plaintiff  had  performed 
his  part  of  tbe  cootract  bo  as  to  entitle  him  to 
the  commiBsion  agreed  upon,  and  to  support  a 
verdict  for  $2,000. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dif.  H  116-1^;  l>ec  Dig,  i  8tt.*] 

2.  Bbokebs  (S  10*)— CouprNBATiON— Revoca- 
tion OF  AUTHOBITT. 

A  contract  making  a  broker  tbe  owner's 
agent  to  sell  certain  real  estate  'for  the  term 
of  thirty  days  from  date,  and  until  this  agree- 
ment is  canceled  in  writing  by  ten  days  no- 
tice." could  not  be  revoked  witain  the  80  day* 
if  the  broker  h&d  expended  money  and. effort 
in  seeking  a  purchaser. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Gent.  Dig.  i  11;  Dec.  Dig.  {  la*] 
8.  Bbokkbs  (S  49*)— GoimKaanoir— Smm- 

CIBNCT  OF  SeBVICEB, 

A  real  estate  broker's  obligation  was  fully 
■performed  when  be  procured  from  a  prospective 
purchaser  an  enforceable  contract  to  parcbase  at 
the  agreed  price,  and  it  was  no  concern  of  the 
owner,  who  agreed  that  the  broker  shoold  re- 
ceive all  over  that  amount,  that  the  excess  was 
in  tbe  form  of  fruit  that  the  purchaser  agreed 
ebonld  go  to  the  broker,  rather  than  money. 

[Ed.  Note.— For  other  casea,  see  Brokers, 
Cent  Dig.  IS  70-72;  Dec.  Dig.  S  49.*] 

4.  BBOiOns  (I  71*>— GOMnNBAXIQN— RAn  OB 

Amount. 

Where  a  broker  who  was  to  receive  all 
over  an  agreed  price  as  his  commission  procur- 
ed a  parcbaser  who  agreed  to  pay  the  agreed 
price,  and  to  pay  for  the  growing  fruit  in  addi- 
tion, but  the  owner  refused  to  carry  out  the 
contract,  such  agreement  was  In  effect  for  the 
purchase  of  the  entire  property  with  the  re- 
tarn  to  the  broker  of  tbe  fruit  as  a  part  of  the 
purchase  price,  the  value  of  which  became  the 
measure  of  the  broker's  compensation. 

[Ed.  Note.— For  other  eases,  see  Brokers, 
Cent  Dig.  I  56;  Dec  Dig.  {  71*1 

0.  Bboeebs  (I  88*)— Actions  fob  Compbnba- 

TlOn— TBI  AL— I  NSTBDonOHS. 

In  an  action  by  a  real  estate  broker  for 
commissions,  an  InBtruction  that  one  who  signs 
a  cootract  after  obtaining  independent  advice, 
and  causes  the  same  to  be  drafted  by  his  ad- 
viser, cannot  say  he  did  not  understand  it,  and 
is  not  bound  by  it,  was  not  in  conflict  with  an- 
other that  plaintiff  could  not  recover  if  defend- 
ant understood  that  his  apple  crop  was  reserv- 
ed, where  the  first  instruction  related  to  de- 
fendant's claim  that  he  did  not  understand  he 
-was  signing  a  contract,  as  they  dealt  with  en- 
tirely distinct  matters. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  »  121,  123-130;  Dec  Dig.  !  88.*) 

6.  Appeax  and  Erbor  (|  1066*)  —  R«vnew — 

HaBHUESS  EBBOB— iNSTBtJCTIONS. 

Error,  If  any.  In  modifying  an  instrnction 
tb.it  a  broker  could  not  recover  compensation 
if  be  represented,  and  the  owner  understood, 
that  the  paper  signed  was  not  a  contract,  by 
adding  that,  if  the  defendant's  own  adviser 


drafted  it,  he  could  not  complain,  was  not  prej- 
udicial, where  tbe  evidence  showed  conclusive 
that  defendant  Ad  regard  the  paper  as  a  eon- 
tract 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  i  4220;  Dec  Dig.  S  1066.*] 

Department  1.  Appeal  from  Superior 
Court.  Santa  Cruz  County ;  Lucas  F.  Smith. 
Judg& 

Action  by  George  W.  Sill  against  Bernardo 
CeacbL  From  a  Judgm«it  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Dougherty  &  Lacey,  of  Salinas,  and  Qeo. 
W.  Smith,  of  Watsonville,  for  appellant 
Wychoff  A  Gardner,  of  WatsonviUe,  and  B. 
K.  Knight;  of  Santa  0ms,  for  responitent 

.  SLOSS,  J.  This  Is  an  action  by  a  broker 
to  recover  commissions  upon  a  sale  of  real 
estate.  The  trial  was  by  jury,  and  plaintiff 
recovered  a  verdict  and  judgment  In  the 
sum  of  $2,000.  The  defendant  appeals  from 
the  judgment,  and  brings  up  tbe  evidence  by 
means  of  a  bill  of  exceptions. 

The  defendant  was  the  owner  of  28  acres 
of  land,  most  of  which  was  orchard  in  bear- 
ing, situate  in  Santa  Cruz  county.  On  April 
20, 1911,  he  signed  and  delivered  to  plaintiff  a 
paper  reading,  so  far  as  material  here,  as 
follows: 

"WatsonviUe,  Cal.,  April  20th,  1911. 

"I  hereby  authorize  George  W.  Sill,  my 
agent  for  the  term  of  thirty  days  from  date 
hereof,  and  until  this  agreement  la  canceled 
In  writing  by  ten  days'  notice,  and  under 
such  appointment  give  him  authority  to  sell 
and  accept  money  for  the  sale,  at  the  sum 
of  ¥16,000.00,  or  as  much  less  as  I  may  here- 
after agree  to  take,  of  the  following  describ- 
ed property  [describing  the  tract  above  men- 
tioned], together  with  this  year's  fruit  crop, 
save  and  except  the  crop  of  cherries,  pears, 
and  apricots  for  this  year,  also  all  farming 
tools  and  implements,  save  and  except  one 
fruit  wagon,  spring  wagon,  cart,  and  two 
horses,  with  set  of  harness  for  said  horses. 
For  his  services  in  this  matter  nil  promise 
to  pay  blm  nil  per  cent  commission  on  tho 
selling  price  of  said  property  and  one-half 
of  any  amount  for  which  he  may  sell  said 
proper^  over  the  price  herein  asked  by  me, 
to  wit:  $15,000.00." 

The  complaint  alleged  that  the  parties  had 
intended,  in  the  clause  last  quoted,  to  pro- 
vide for  a  compensation  to  the  broker  of  the 
whole  amount,  over  fl£,000,  for  which  a 
sale  might  be  made,  and  that  the  agreement 
to  pay  one-half  of  such  excess  had  been  in- 
serted Id  the  contract  by  mutual  mistake. 
It  was  prayed  that  the  agreement  be  reform- 
ed in  this  particular,  and  the  Judgment  In- 
cluded such  relief.  No  point  Is  made  on  the 
present  appeal  with  respect  to  this  feature  of 
tbe  case,  and  no  pirther  discussion  of  it  Is 
required. 

Tbe  complaint  alleged,  further,  that  on  the 
19tb  day  of  May,  1911,  within  30  days  after 
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the  autborlzatioD,  plaintiff  obtained  porchas- 
era  wtao  were  ready,  able,  and  wlllli^  to  pur- 
chase the  property  in  accordance  with  the 
terms  of  the  contract,  tor  the  sum  of  $15,- 
000,  and  in  addition  thereto  the  crop  of  ap- 
ples  and  grapes  then  standing  and  growing 
on  the  land.  C^he  apple  and  grape  crops,  It 
will  be  noted,  had  not  been  excepted  by  de- 
fendant from  sale,  as  liad  the  crop  of  cher- 
ries, pears,  and  ap^cots.)  Said  purchasers 
offered  in  writing  .to  pay  the  said  price  for 
said  property,  and  plaintiff,  as  defendant's 
agent,  accepted  th^r  offer  in  wrltltq;;  hat 
defendant  refused  and  ever  since  refuses  to 
sell  or  convey  the  property  to  such  purchas- 
ers. On  said  19th  day  of  May,  1911,  it  is 
averred,  the  reasonable  value  of  the  crop  of 
grapes  and  apples,  to  which  plaintiff  was  en* 
titled  as  his  commission,  was  and  is  the  sum 
of  |S,600,  for  which  amount  judgment  was 
asked.  The  complaint  also  contained  two 
separate  causes  of  action,  each  of  which  set 
up  a  claim  for  $3,600  in  the  form  of  a  com- 
mon count  for  work  and  labor  done. 

The  answer  dented  most  of  tiie  all^ttons 
of  the  complaint  It  also  set  up  several  sep- 
arate defenses.  One  of  these  was  to  the  ef- 
fect that  the  defendant  was  unable  to  read 
ETngllsh  and  understood  the  English  lan- 
guage, when  spoken,  very  imperfectly.  It 
alleged  that  plaintiff  had  induced  defendant 
to  sign  the  authorization  by  representing  to 
him  that  the  writing  was  a  mere  notice  that 
the  lands  were  for  sale,  and  defendant  sign- 
ed (he  writing  relying  upon  such  representa- 
tion. Another,  after  repeating  the  matter 
regarding  defendant's  want  of  familiarity 
with  the  English  language,  alleges  that  by 
the  mistake  of  the  defendant,  suspected  by 
plaintiff,  the  contract  failed  to  provide  for 
reserving  from  sale  the  apple  and  grape 
crops.  A  third  separate  defense  Is  that  de- 
fendant canceled  the  contract  before  plain- 
tiff had  done  anything  thereunder. 

[1,  2]  The  verdict  of  the  jury  was,  as  has 
already  been  stated,  In  favor  of  plaintiff  for 
$2,000.  One  of  appellant's  contentions  is 
that  the  verdict  was  not  justified  by  the  evi- 
dence. The  signing  of  the  contract,  as  al- 
leged in  the  complaint,  was  testlQed  to  by 
two  witnesses,  and  was,  indeed,  admitted  by 
the  defendant  in  his  testimony.  One  Huff, 
who  was  an  employe  of  plaintiff,  and  had 
represented  him  in  the  negotiations  with 
Ceschl,  testified  that  plaintiff  had  advertised 
the  property  for  sale,  and  submitted  it  to  sev- 
eral prospective  purchasers,  prior  to  April 
29,  1911.  On  that  day  defendant  handed  him 
a  written  notice  stating  that  he  canceled  the 
agreement  At  the  same  time,  however,  the 
defendant,  according  to  this  witness,  on  being 
told  that  plaintiff  was  absent  had  said,  "All 
right  go  on  and  sell  It."  This  fully  Justified 
a  finding  against  the  separate  defense  set- 
ting up  a  cancellation.  Besides,  since  the 
authorization  was  for  30  days,  a  revocation 
within  that  period  would  not  have  been  ef- 
fectual, if  plaintiff,  prior  to  the  attempted 


cancellation,  had  expended  money  and  ^ort 
in  seeking  to  find  a  purchaser.  Blumenthal 
T.  GoodaU,  89  CaL  261.  26  Fac.  906;  Hopes 
V.  John  Bosenfeld's  Sons,  145  CaL  671,  79 
Pac.  354.  The  Issue  of  cancellation  was  sub- 
mitted to  the  Jury  upon  an  Instruction  pre- 
senting this  Ttew  of  the  law.  Huff  further 
testified  that  on  May  19, 1911,  he,  acHng  for 
plaintiff,  obtained  from  George  M.  and  Belle 
LAtlmer  an  offer  to  buy  tiie  property  at  the 
price  of  $15,000,  and  also  the  apple  and  grape 
crops.  The  written  offer  was  Introduced  in 
evidence,  and  it  was  stated  therein,  as  was  the 
fact,  that  the  Latimers  had,  at  the  same  time, 
paid  plaintiff  $1,000  as  a  deposit  and  part  pay- 
ment agreeing  to  pay  the  tialance  of  $14,000 
and  to  give  a  conveyance  of  the  apple  and 
grape  crops  upon  delivery  of  abstraiit,  rea- 
Bonahle  time  tor  examination  of  same,  and 
good  and  Buffldent  deed  of  conveyance  of  the 
ranch.  The  defendant  was  in  Italy  at  the 
date  of  this  transaction,  and  the  offer,  with 
the  $1,000,  was  delivered  by  plaintiff  to  Mr. 
C.  A.  Falmtag,  an  officer  of  the  Pajaro  Valley 
Bank,  who  was  a  trusted  adviser  of  the  de- 
fendant On  the  defendant's  return  from 
Italy  he  refused  to  carry  out  the  contract  or 
to  pay  plaintiff  any  commission.  The  Lati- 
mers were,  as  the  t^timony  shows,  willing 
and  able  to  pay  the  purchase  price  which 
they  had  offered  for  the  property.  There 
was  evidence  Justifying  the  conclusion  that 
the  apple  and  grape  crops,  which  r^resented 
the  excess  of  the  purchase  price  over  $15,- 
000,  were  worth  $2,000,  the  amount  of  the 
verdict  In  plaintiff's  favor.  The  defendant 
sold  his  apple  and  pear  crops  for  a  figure 
which  brought  him  a  net  return  of  $2,600, 
of  which  $800  was,  as  testified  by  the  pur- 
chaser, the  value  of  the  pears,  leaving  $1,700 
as  the  proceeds  of  the  apples.  The  plaintiff 
produced  a  witness  who  testified  that  the 
grape  crop  was  worth  $300. 

[3, 4]  Omitting  for  the  moment  considera- 
tion of  the  affirmative  defenses  other  than 
that  of  cancellation,  which  has  already  been 
considered,  the  evidence  above  outlined  fully 
warranted  the  verdict  of  the  Jury.  Under 
the  contract,  the  plaintiff  was  authorized  to 
sell  upon  any  terms  which  would  give  to  the 
defendant  a  cash  return  of  $15,000.  The 
plaintiff  was  entitled  to  anything  beyond  this 
sum  as  bis  commission,  and  the  defendant  so 
long  as  he  received  his  $15,000,  was  not  in- 
terested In  the  terms  agreed  upon  between 
the  agent  and  the  purchaser  for  the  payment 
of  the  excess  (Soblt^n  v.  Easton,  Eldridge 
&  Co.,  93  CaL  80,  28  Pac.  796,  27  Am.  St  Hep. 
167),  nor  In  the  fact  that  that  excess  was  to 
be  paid  In  something  other  than  money. 
There  is  no  force  in  the  claim  that  plaintiff 
did  not  prove  such  performance  as  entitled 
him  to  a  recovery  of  the  commission  agreed 
upon.  The  contract  authorized  him  to  sell 
the  property  upon  certain  terms.  His  ob- 
ligation was  fully  performed  when  he  procur- 
ed from  a  prospective  purcliaser  "a  ntUd  con- 
tract to  purchase,  which  can  be  entorced  hy 
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the  vendor  if  his  title  Is  perfect"  Gnnn  v. 
Bank  of  Cal.,  99  CaL  349,  353,  33  Pac.  1105, 
1107,  and  cases  dted;  Jauman  v.  McCusick, 
137  Pac.  254.  Such  contract  was  obtained  by 
plaintiff  from  the  Latimers.  By  their  writ- 
ten offer  they  bound  themselves  to  buy  the 
property  described  in  defendant's  authoriza- 
tion for  $15,000,  plus  the  apple  and  grape 
crops,  which  were  a  part  of  the  property  to 
be  sold.  This  was  tn  effect  an  agreement 
to  purchase  the  entire  property  covered  by 
the  authority  to  sell,  and  to  return,  as  a  part 
of  the  purchase  price,  the  apple  and  grape 
crops.  Such  crops,  or  their  value,  then  be- 
came the  measure  of  the  compensation  to 
which  the  broker  was  entitled. 

[S]  At  the  request  of  the  defendant,  the 
court  gave  the  following  instruction  number- 
ed I:  "You  are  instructed  that,  in  order  to 
constitute  a  contract,  there  must  be  a  meet- 
ing of  the  minds  of  the  contracting  parties 
upon  the  terms  of  the  contract  If  you  be- 
lieve from  the  evidence  that,  tn  executing  the 
contract  with  plaintiff,  the  defendant  under- 
stood that  Ills  apple  crop  was  reserved  from 
sate,  you  must  return  a  verdict  for  the  de- 
fendant" 

Of  this  statement  of  the  la^  affecting  the 
plea  of  mistake  with  reference  to  the  r^rva- 
tion  of  certain  crops,  the  defendant  cannot, 
and  does  not,  complain.  Nor  can  there  be 
any  doubt  that  the  evidence  on  tills  Issue  was 
conflicting  to  sudt  a  degree  as  to  put  the 
finding  of  the  Jury  thereon  beyond  the  pos- 
sibility of  attack  here. 

[I]  A  farther  instruction  reqoeeted  by  de^ 
fendant  read  as  follows:  **If  yon  beUeve  from 
the  evidence  that  Huff  told  the  defendant 
tbat  the  contract  In  question  was  a  mere 
memorandum,  and  that  the  defendant,  with- 
out negligence  on  bis  part  did  not  under- 
stand the  tme  purport  of  said  contract  yon 
must  retnm  a  verdict  for  the  defendant" 
This  Instruction,  which  appears  in  the  record 
as  Dumber  VII.  the  court  gave^  after  modify- 
ing It  by  the  addition  of  the  following:  "But 
in  this  connection  I  instruct  yon  tha^  if  a 
person  signs  and  executes  a  oontract  with 
another,  and  before  edgning  the  same  obtains 
Ind^endent  advice  as  to  the  meaning  and 
contents  of  the  Instrument,  and  causes  tlie 
same  to  be  drafted  by  his  own  adviser  and 
read  over  and  explained  to  him  by  such  ad- 
viser, he  cannot  afterward  be  beard  to  say 
that  he  did  not  understand  1^  and  Is  not 
bound  by  it;  under  sncb  drcnmstances,  the 
signer  Is  bound  by  the  contract  be  signs." 

The  appelant  insists  that  the  Instruction, 
as  modified,  lays  down  an  erroneous  state- 
ment of  tbe  law,  and,  further,  that  It  la  tn 
conflict  with  Instruction  I,  aluve  quoted. 
But  it  cannot  be  said  that  there  Is  any  con- 
flict between  the  two  Instructions,  since  they 
deal  with  entirely  distinct  matters.  Instruc- 
ion  I  applies  to  the  defense  based  on  the  al- 
leged mistake  regarding  the  crops  Included 
in  the  contract   Instruction  TII  has  to  doj 


only  with  the  averments,  set  up  separately  in 
the  answer,  that  the  plaintiff  had  misrepre- 
sented the  nature  and  effect  of  the  writing 
signed  by  defendant  The  only  question  is 
whether  the  modification  of  Instruction  VII 
was  erroneous,  and,  If  so,  whether  the  error 
prejudicially  affected  the  defendant's  rights. 
For  the  purposes  of  this  discussion,  it  may 
be  assumed  tbat  tbe  Instruction  proposed 
should  not  have  l>een  modified  as  it  was. 
Even  so,  we  are  satisfied  that  no  prejudice 
resulted  to  the  defendant,  for  the  reason 
that  the  evidence  would  not  under  any  view 
of  the  law,  have  warranted  a  finding  in  his 
favor  on  the  Issue  to  which  Instniction  VII 
was  directed.  Huff,  the  plaintiff's  agent  tes- 
tified that  on  April  20,  1911,  he  had  applied 
to  the  defendant  for  a  contract  authorizing 
plaintiff  to  sell  the  ranch.  The  defendant  de- 
clined to  sign  any  contract  or  authorization 
until  he  had  consulted  with  O.  A.  Palmtag 
of  the  Pajaro  Valley  Bank,  who  attended 
to  all  of  his  business.  Tlie  defendant  and 
Huff  went  together  to  the  office  of  Palmtag. 
There,  in  the  presence  of  Palmtag,  the  terms 
of  tbe  proposed  contract  were  discussed,  and 
Palmtag  drew  up  the  form  of  agreement  and 
read  it  aloud  twice.  The  defendant  express- 
ed his  satisfaction,  saying  that  he  wanted  to 
get  $15,000  net  for  the  property,  and  thereup- 
on signed  the  paper.  This  testimony,  so  far 
as  It  related  to  the  transaction  In  the  bank, 
was,  in  substance,  corroborated  by  Mr.  Palm- 
tag. The  defendant  himself,  when  called  as 
a  witness,  stated  that  he  had  told  Buff  that 
he  Would  be  willing  to  sell  the  land,  without 
any  of  the  crop,  for  $1S,000  net  to  Urn,  but 
that  he  would  not  irign  any  contract  until  he 
had  seen  Palmta;.  He  then  went  with  Huff 
to  tbe  bank,  and  both  talked  with  Palmt^ 
*!as  to  I3ie  kind  of  a  contract  we  wanted." 
Palmtag  told  him  what  the  contact  was. 
that  it  was  "for  him  to  receive  916,000  net** 
The  defendant  so  understood  it  Palmtag 
read  the  paper.  The  defradant  did  not  pay 
any  attention  to  the  matter  of  tbe  fruit 
crops.  Palmtag.  after  reading  the,  paper, 
asked  defendant  if  he  was  satisfied,  and  the 
defendant  answered  that  he  was.  He  then 
signed  the  contract  and  gave  it  to  l^uff.  As 
against  alt  this,  showing  plainly,  on  Oie  de- 
fendant's own  Btatemraita,  tbat  he  fully  un- 
derstood that  he  was  signing  a  contract  an- 
thorlzing  the  sale  of  his  ranch,  there  Is  noth- 
ing but  the  following  vague  declarations  at 
the  close  of  defendant's  testimony:  "Mr. 
Hnff."  he  testified,  "did  not  tell  me  If  it  was 
a  binding  oontract  of  any  kind,  but  said  it 
was  only  a  memorandum.  I  thought  It  was 
just  a  notice  tbat  my  ranch  was  for  sale.  I 
Iwlieved  tbat  contracts  about  selling  lands 
were  written  on  large  papers,  and  did  not 
know  that  a  little  slip  of  paper  like  this  con- 
tract was  used  for  such  purposes."  The  tes- 
timony of  the  other  witnesses,  supported  by 
that  of  the  defendant  himself,  showed  con- 
clusively a  course  of  conduct  entirely  incon- 
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datent  witb  the  existence  of  the  belief  which 
the  detoidant,  in  his  testimony  last  quoted, 
claims  to  have  entertained.  His  admissions 
were  direct  to  the  effect  that  he  undertook  to 
contract  for  the  sale  of  his  land,  that  he  in- 
sisted on  consultation  with  Mr.  Palmtag,  that 
the  terms  of  the  contract  were  fully  discuss- 
ed  with  his  adviser,  that  the  latter  drew  a 
contract  and  explained  it  to  him,  and  that  be 
then  signed  it.  In  the  tftce  of  these  admia- 
aious,  corroborated,  as  they  were,  by  nnlm- 
peached  testimony,  a  finding  that  he  did  not 
understand  the  nature  of  the  instrument.  If 
such  finding  had  been  made,  could  not  luve 
been  upheld  as  supported  by  the  evidence. 
The  vague  statements  of  appellant  that  he 
thought  he  was  signing  a  mere  notice  that  his 
land  was  for  sale  were  not  enough  to  raise 
a  substantial  conflict  It  may  be  added  that 
the  defendant,  notwithstanding  his  claim  of 
inability  to  understand  the  English  language, 
gave  his  testimony  without  the  aid  of  an  in- 
terpreter. Under  all  the  drcnmstances  the 
trial  court  would  have  been  warranted  fat 
directing  the  jnry  to  find  for  the  plaintiff  on 
the  Issue  under  consideration.  See  Estate  of 
Baldwin,  162  Cal.  471,  473,  123  Fac.  267,  and 
cases  cited.  Any  error  in  the  instructions 
would  not  therefore  afford  ground  of  com- 
plaint to  the  defendant.  There  are  no  other 
points  made. 
The  Judgment  is  affirmed. 

We  concur:  SHAW,  J.;  AN6ELL0TTI,  J. 


n<7  Cat.  «2) 

POUCHAN  V.  GODEAU.   (S.  F.  6490.) 

(Supreme  Court  of  California.   April  28,  1914. 
Rehearing  Denied  May  28,  1914.) 

1.  IdBBL  ANO  SLANOEB  (g  19*)— CONSTBDCTION 

OP  Language— Ghaboino  Onk  to  be  'a 
Thibf. 

The  language  used  b;  defendant  to  plain- 
tiff, when  intercepting  and  barriug  his  entrance 
to  a  hall,  "thieves  are  not  allowed  in  here"  car- 
ries a  charge  of  plaintiff  being  a  thief. 

tEd.  Note.— For  other  cases,  see  libel  and 
sunder.  Cent.  Dig.  H  88,  90;  Dec.  Dig.  |  19.*] 

2.  Libel  ano  Slanobe  (]  71*)— Repetitioii 
IK  Anbweb  to  QuEsnoN. 

Defendant  using  to  plaintiff,  in  the  pres- 
ence of  others,  language  carrying  the  charge  of 
hta  being  a  thief,  the  fact  that  plaintiff,  by  a 
question,  drew  out  a  reiteration  ui  more  direct 
language  of  the  charge,  in  the  presence  of  the 
same  people,  does  not  bring  the  case  ^thln  the 
rule  of  "volenti  non  fit  injuria." 

[Ed.  Note. — For  other  cases,  see  L!bel  and 
Slander,  Cent  Dig.  i  178;  Dec  IMg.  |  71.*} 

8.  Trial  (|  141*)— Question  fob  Jubt— Un- 

nisFUTED  Facts. 

There  being  no  question  under  the  plead- 
ings or  evidence  but  that  whatever  language 
was  used  by  defendant  concerning  plaintiff  was 
spoken  in  the  presence  and  hearing  of  third 
persons  and  was  understood  by  them,  an  in- 
gtruotion  cannot  be  complained  of  because  with- 
drawing the  question  of  it  having  been  heard 
and  understood  by  a  third  person. 

[Ed.  Note.— For  other  caseB,  see  TrlaL  Gent 
Dig.  I  336;  Dec.  Dig.  |  141.*] 


BEFOBTER  <Cal. 

4.  Libel  Ann  SlaItdeb  (S  124*)  —  FrxriB 
Dahaoeb— Instructions — "Calculatko." 

Future  damages  recoverable  being,  under 
Cir.  Code,  i  3283,  those  "certain  to  result,"  an 
instruction  in  slander,  permitting  allowance  of 
damages  for  future  injury  which  the  uttering  of 
the  words  was  calculated  to  inflict,  is  errone- 
ous: "calculated"  meaning  tither  likely  or  in- 
tended. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
sunder.  Cent  Dig.  §§  365-370,  872,  373;  Dec 
Dig.  §  124.* 

For  other  definitionB.  see  Words  and  Eras- 
es, vol.  1,  pp.  942,  943.] 

5.  Libel  ano  Slander  ({  100*)— MmoATiOR 
— Pleading  and  Peoof. 

All  circumstances  in  mitigation,  other  than 
such  as  tend  to  establish  the  truth  of  the 
charge,  may,  in  slander,  be  proved  without  be- 
bg  pleaded. 

[Ed.  Note. — For  other  cases,  see  libel  and 
Slander.  Cent  Dig.  SS  249-256,  25S-272,  2U1. 
322.  M;  Dec  Vtg.  1  10a*J 

In  Banlc.  Appeal  from  Superior  Court. 
City  and  County  of  San  Francisco;  Geo.  A. 
Sturtevant,  Judge. 

Action  by  Germain  Fouchan  against  Julius 
S.  Godeau.  From  a  Judgment  for  plaintiff 
and  an  order  denying  a  new  trial,  defendant 
appeals.  Reversed. 

See,  also,  21«GaL  App.  365,  131  Fac.  879. 

Emllio  Lastreto,  Perry  ft  Perry,  and  Sam- 
uel M.  Shortridge,  all  of  San  Francisco,  for 
appellant  Costello  &  Costello  and  A.  W. 
Brouillet,  all  at  San  Francisco,  for  lespond- 
ent 

PER  CURIAM.  TUB  eaae  was  transfer- 
red from  the  District  Court  of  Appeal  of  the 
First  District  by  reason  of  a  dlsagreonent 
of  the  justices.  Mr.  Juatioe  HaU  was  in  fa- 
vor of  a  reversal  of  the  Judgment  and  order, 
and  this  court  agrees  with  the  view  whldi  he 
took.  He  said: 

"PlalnUfC  recovered.  Ju^^ent  against  de- 
fendant. In  on  action  for  slander,  in  the  sum 
of  $1«6O0l  Tha  oweal  Is  from  the  Judgsoou 
and  the  order  deiqrlng  defendant's  motloa 
for  a  new  triaL 

"The  only  grounds  relied  upon  for  a  re- 
versal are  alleged  errors  conmiitted  the 
court  In  giving  and  refusing  certain  instruc- 
tions and  in  its  ruUngB  upon  certain  objec- 
tions to  testimony. 

"The  language  which  it  is  charged  that  de- 
fendant used  with  regard  to  plaintiff  was 
spoken  in  the  French  toi^e  at  the  entrance 
of  a  hall,  wherein  a  meeting  of  French  peo- 
ple was  about  to  be  hdd,  to  consider  matters 
concerning  the  French  Hospital  and  the  elec- 
tion of  olBcera  thereof.  The  language  charg- 
ed to  have  been  used  Is  set  out  in  the  com- 
plaint, together  with  its  translation  into  Eng- 
lish. 

"It  iB  charged  that  defendant  Intercepted 
plaintiff  at  the  doorway  of  said  hall,  and  In 
the  presence  and  hearing  of  divers  persons 
said  to  him,  *Thieves  are  not  allowed  in  here,* 
to  which  plaintiff  responded,  'Then  you  call 
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me  a  thief,*  to  which  the  defendant  replied, 
*Yes,  you  are  a  thief.' 

**The  evidence  amply  Rti stains  the  charge 
as  it  Is  set  forth  Id  the  complaint 

[1,2]  "The  defendant  requested  the  court  to 
give  to  the  jury  two  instructions,  aa  followa: 
'I  charge  you  that  If  you  believe  or  if  you 
find  that  the  words  alleged  to  have  been  ut- 
tered by  the  defendant,  as  set  forth  in  plain- 
tlfTs  complaint,  were  In  reply  to  a  question 
or  questions  propounded  by  defendant  to 
plaintiff,  then  said  replies  are  privileged,  and 
that  you  may  not  assess  any  damages  against 
defendant'  And:  'I  charge  you  that  if  you 
find  the  publication  was  proved  at  the  trial, 
and  that  It  was  brought  about  by  the  plain- 
tifTa  own  contrivance,  this  does  not  consti- 
tute aufflcient  evidence  of  publication,  and 
your  verdict  must  then  be  for  the  defend- 
ant' The  court  refused  to  give  either  of 
said  instructions. 

"Each  and  every  witness  who  testified  to 
the  use  of  the  language  complained  of  testi- 
fied to  the  effect  that  defendant  intercepted 
and  barred  the  entrance  of  plaintiff  to  the 
hall,  and  at  the  same  time  opened  the  con- 
versation by  saying  to  him.  Thieves  are  not 
allowed  in  here.'  This  language,  under  the 
circumstances  of  Its  use,  clearly  in  itself  and 
without  further  explanation  prima  facie  car- 
ries the  inference  that  plaintiff  was  a  thief, 
or  that  defendanf  so  charged. 

"The  fact  that  plaintiff,  by  a  question,  drew 
out  a  reiteration  in  more  direct  language  of 
the  charge  already  made,  in  the  presence  of 
the  same  people,  does  not  bring  the  case 
within  the  rule  of  'Volenti  non  fit  injuria,' 
relied  upon  by  defendant  in  support  of  bis  re- 
quest for  the  rejected  instructions. 

"Where  a  defendant,  not  In  the  presence 
or  hearing  of  third  persons,  makes  a  slan- 
derous statement  about  a  plaintiff,  and  there- 
after, at  the  request  of  the  plaintiff,  repeats 
the  statement  in  the  presence  and  hearing  of 
third  persons,  such  repetition  cannot  be  made 
the  basis  of  an  action  for  slander.  Such  a 
case  is  within  the  rule  now  Invoked  by  defend- 
ant Patterson  v.  Trazer  (Tex.  Civ.  App.)  79 
S.  W.  1082 ;  O'Donnell  v.  Nee  (C.  C)  86  Fed. 
96;  Heller  v.  Howard,  11  lU.  App.  CM;  Shin- 
glemeyer  r.  Wright  124  Mich.  230.  82  N.  W. 
887.  50  L.  R.  A.  129. 

"But  under  no  phase  of  the  evidence  In 
the  case  at  bar  does  it  appear  that  the  lan- 
guage complained  of  and  proven  to  have  been 
used  was  but  a  repetition,  at  the  request  of 
plaintiff,  of  language  previously  used  but  not 
in  the  prraence  of  third  persons.  All  the  ev- 
idence that  tends  to  show  the  use  of  the  lan- 
guage complained  of  shows  that  it  was  used 
under  the  circumstances  above  detailed,  and 
that  the  first  remark  was  made  by  defend- 
ant to  plaintiff,  as  above  stated,  under  such 
circumstances  as  of  itself  to  carry  the  mean- 
ing that  plaintiff  was  a  thief. 

"The  witnesses  for  the  defendant  denied 
that  the  language  complained  of  or  any  part 
of  It  was  used  at  all  by  the  defendant  Un- 


der this  condition  of  the  evidence,  there  was 
nothing  to  Justly  the  glTine  of  ^ther  ot  the 
refused  Instructions. 

t3]  "Defendant  complains  that  by  an  In- 
struction which  the  court  gave  it  practically 
withdrew  from  the  consideration  of  the  jury 
the  Question  as  to  whether  or  not  the  lan- 
guage complained  of  was  heard  and  under- 
stood by  any  third  person.  In  this  the  court 
did  not  err  for  two  reasons:  First,  the  an- 
swer, by  not  denying  the  allegations  of  the 
amended  complaint  to  the  effect  that  the 
language  was  spoken  In  the  presence  and 
hearing  of  many  [wrsons  who  understood  it, 
admitted  the  same^  Second,  all  the  witness- 
es, both  those  for  plaintiff  and  those  for  de- 
fendant <and  there  were  three  for  each),  be- 
sides the  litigants,  testified  to  hearing  and 
understanding  everything  that  was  said  by 
either  of  the  parties.  There  was  thus  abso- 
lutely no  controversy  and  no  question,  either 
in  the  pleadings  or  in  the  evidence,  but  that 
whatever  language  was  used  by  defendant 
concerning  plaintiff  was  both  spoken  within 
the  presence  and  hearing  of  several  third  per- 
sons and  was  nnderatood  by  «uch  third  pei^ 
Bona 

[4]  "At  the  request  of  plaintiff  the  court 
charged  the  jury  as  follows:  *If,  from  the 
evidence,  under  the  Instructions  of  the  court 
you  find  the  defendant  guilty,  then,  In  fixing 
the  amount  of  the  plaintiff's  damages,  yon 
may  take  into  consideration  the  mental  suf- 
fering produced  by  the  utterance  of  the  slan- 
derous words,  if  you  believe  from  the  evi- 
dence that  such  suffering  has  been  endured 
by  the  plaintiff,  and  the  present  and  future 
injury.  If  any,  to  plaintiff's  character  which 
the  uttering  of  the  words  was  calculated  to 
inflict'  This  Instruction  cannot  be  support- 
ed as  a  correct  statement  as  to  the  elements 
to  be  considered  In  fixing  damagea 

"By  the  Instructions  given  the  jury  were 
perDi...ted  to  allow  damages  both  for  such 
pregent  and  future  injury  to  the  character 
of  plaintiff  which  the  uttering  of  the  words 
wu$  calculated  to  inflict 

''The  word  'calculated,'  in  the  connection  In 
which  It  was  used  in  the  challenged  Instruc- 
tion, may  mean  either  likely  or  Intended. 
The  Jury  was  told  that  they  could  allow 
damages  for  present  and  future  Injury  to 
character,  Intended  or  Hkely  to  be  produced  by 
the  uttering  of  the  slanderous  words.  'Dam- 
ages may  be  awarded  in  a  judicial  proceed- 
ing for  detriment  resulting  after  the  com- 
mencement thereof,  or  certain  to  result  In 
the  future.*  Section  3283,  Civ.  Code. 

"The  instruction  under  review  does  not 
conform  to  the  rule  as  expressed  In  the  sec- 
tion of  the  Code  above  quoted.  It  does  not 
limit  the  damages  for  future  injury  to  char- 
acter to  such  as  are  certain  to  result,  but 
permits  damages  either  for  such  Injury  as 
Is  likely  to  result  from  the  uttering  of  the 
slanderous  words,  or  such  as  was  Intended. 

"The  Instruction  Is  more  faulty  than  a 
similar  <me  given  on  tlie  Question  ot  dam- 
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ages  for  future  raffing  and  held  to  require 
a  new  trial  in  Melone  t.  Sierra  Ry.  Co.,  351 
Cal.  116,  91  Pac.  522.  Neitber  can  it  be  said 
that  the  Ins  tractions  as  a  whole  correctly 
chai^  the  jury  on  the  qnestion  of  damages. 
Certain  general  Instructions  were  given  to 
the  Jnry  to  the  effect  that  they  could  not 
allow  excessive  or  extravagant  damfises,  and 
that  damages  can  only  be  the  necessary  and 
r^sonable  result  of  the  slander  and  not  the 
remote  result  thereof,  and  that  the  Jury 
should  not  assess  problematical  damages 
whidi  may  possibly  happen.  None  of  these 
takes  the  virus  from  the  challenged  instruc- 
tions. They  were  but  general  instructions 
against  allowing  oxceasive  or  problematical 
damages.  None  of  tbein  Is  pointed  to  the 
question  of  allowing  damages  for  future  in- 
juries. Certain  It  is  that  none  of  them  lim- 
its the  Jury  to  allowing  damages  for  only 
such  future  injury  to  the  character  as  is  cer- 
tain to  result  The  instruction,  and  the  only 
Instruction,  which  the  court  did  give  on  the 
question  of  damages  for  Injury  to  character 
was  radically  wrong;  and  none  of  the  gen- 
eral InstructloDs  which  the  court  gave  on  the 
subject  of  damages  can  be  fairly  said  to  have 
so  modified  or  qualified  the  rule  given  as  to 
make  of  the  charge  as  a  whole  a  correct  one  up- 
on the  elements  of  dami^e  for  future  injuries. 
For  this  reason  this  case  is  not  within  the 
cases  of  Hersperger  v.  Pacific  Lumber  Co., 
4  Cal.  App.  460,  88  Pac.  687,  591,  and  Lonner- 
gan  V.  Stansbury,  164  Cal.  493,  129  Foe  770 
(decided  January  14,  1913),  where  the  trial 
court,  after  using  In  an  Instruction  upon  dam- 
ages *the  unhappy  phrase  "reasonably  prob- 
able" sums  up  Its  declaration  of  the  law  with 
the  pronouncement  of  the  correct  rule.' 

*The  court  erred  in  giving  the  instruction 
which  it  gave  upon  the  question  of  damages 
for  future  injury  to  character,  and  for  that 
reason  the  Judgment  and  order  must  be  re- 
versed." 

The  other  authorities  which  have  been  call- 
ed to  our  attentlou  do  uot  alter  tlie  rule 
adopted  In  Melone  v.  Sierra  Jiy.  Co.,  supra, , 
In  Ryan  v.  Oaltlaud  Gas,  Light  &  Heat  Co., 
21  Cal.  App.  23,  130  Pac.  693;  the  Instruc- 
tion criticised  by  counsel  and  upheld  by 
the  court  was  one  by  which  the  Jur>-  was  told 
that  compensation  might  be  awarded  for 
"pain  suffered  or  to  be  necessarilu  suffered 
from  the  injury" — clearly  a  substantial  com- 
pliance with  section  3283  of  the  Civil  Code. 
In  Walker  v.  Southern  Pacific  Co.,  162  CaL 
123,  121  Pftc  369,  we  were  considering  an 
Instruction  by  which  the  jurors  were  told 
that  they  might  consider  the  pecuniary  loss 
"likely  to  be  sustained"  by  the  plaintiff  "dur- 
ing life,"  but  they  were  also  informed  that 
the  phy^cal  pain  and  mental  anguish,  if  any, 
of  whldi  they  might  take  cognizance  in  reach- 
ing a  verdict  were  such  the  plaintiff  would 
nece$aarily  suffer  In  the  future.  The  instruc- 
tion also  specified  8U<dk  elements  of  damage 


as  the  pain  and  anguish  which  plainUff  would 
"certatnljf  suffer  in  the  future:'  These  in- 
stmctions.  If  obeyed,  did  not  allow  the  Jnror&; 
to  "enter  the  realm  of  speculation"  regarding 
future  suffering. 

[I]  Upon  the  matter  of  proof  of  mitigating 
circumstances,  Mr.  Justice  Hall's  oplniiMi  con- 
tained the  following  language:  '*Complalnt 
la  also  made  that  the  court  erred  In  certain 
rulings,  which  It  Is  claimed  unduly  restrict- 
ed defendant  In  his  right  to  show  the  mitigat- 
ing circumstances  under  which  the  language 
was  used.  Upon  an  examination  of  the  rec- 
ord it  is  very  doubtful  whether  or  not  the 
defendant  could  have  been  Injured  by  any 
of  the  rulings  complained  of  under  thla  bead. 
We  are  inclined  to  believe  that  the  circum- 
stances sought  to  be  proved  were  in  fact 
provided  substantiaUy  hy  answers  to  other 
questions.  But  for  the  purposes  of  a  new 
trial,  and  in  view  of  the  fact  that,  from  the 
character  of  the  objections  made  and  the  re- 
marks of  the  court,  it  would  appear  that  both 
counsel  for  plaintiff  and  the  court  were  of 
the  impression  tliat  only  such  mitigating  cir- 
cumstances as  were  pleaded  could  be  proved, 
we  deem  it  proper  to  say  that  such  is  not 
the  rule.  All  drcumstences  In  mitigation, 
other  than  such  as  tend  to  establish  the  truth 
of  the  charge,  may  be  proved  without  bdng 
pleaded.  Davis  t.  Hearst,.  160  CaL  143  [116 
Pac  SM].*" 

For  the  error  in  giving  the  instructions 
upon  the  subject  of  damages  for  future  in- 
juries to  (diaracter,  the  Judgment  and  order 
are  reversed. 

BEATTY,  C.  J.,  and  ANGELLOTTI,  J, 
do  not  particulate  in  the  foregoing. 

(24  Cal.  App.  191t 
SHILLOCK  V.  ^HILLOCK.    (Civ.  1120.) 

(District  Court  of  Appeal,  Third  District,  Cali- 
fornia.   March  25,  1914.) 

DiVOBCB    (8  202*)-iALIMONr-^rai8DlCTIOS— 

Servicb  by  Publication. 

A  personal  jodgment  for  alimony  cannot  be 
rendered  in  a  divorce  action  against  a  nonres- 
ident defendant  served  only  by  publication. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  S  593;  Dec.  Dig.  {  202.*] 

Appeal  from  Superior  Court,  Solano  Coun- 
ty;  A.  J.  Buckles,  Judge. 

Action  by  Agnes  L.  Sbillock  against  Paul 
Shillot^.  From  an  order  denying  a  motion 
to  set  aside  so  much  of  a  divorce  decree  as 
awarded  alimony  against  defendant,  he  ap- 
peals. Reversed,  with  directions. 

Adams  ft  Adams,  of  San  Francisco,  for 
appelant  Duncan  McLeod  and  Wm.  M. 
Cannon,  both  of  San  Francisco,  for  respond- 
ent 
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CHirMAN,  P.  J.  This  Is  an  action  for  di- 
vorce, wherein  the  court  proceeded  to  hear 
and  determine  the  case  upon  publication  of 
summons.  The  affidavit  In  support  of  the 
order  for  service  thus  made  reads  in  part  as 
follows:  "That  the  defendant  last  resided 
in  the  city  of  San  Diego,  county  of  San  Die- 
go, California,  but  that  satd  defendant  has 
departed  from  the  state  of  California;  that 
at  the  time  of  the  commencement  of  thte  ac- 
tion the  defendaoL  herein,  Paul  Shillocic,  re- 
sided out  of  the  state  of  California,  and  ever 
since  has  resided  and  stIU  resides  out  of  the 
state  of  California;  that  said  defendant  now 
resides  at,  and  the  present  address  of  said 
defendant  is  No.  812  Fourth  Street  S. 
Minneapolis,  state  of  Minnesota." 

In  Its  Interlocutory  decree  adjudging  that 
plaintiff  had  established  grounds  for  the  dis- 
solution of  the  bonds  of  matrimony  between 
plaintiff  and  defendant,  it  was  ordered  that 
the  care  and  custody  of  the  minor  children  be 
awarded  to  plaintiff,  and  that  (200  per  month 
Sb  a  reasonable  amount  for  the  support  and 
maintenance  of  the  plaintiff  and  said  minor 
children.  It  was  further  ordered  as  follows : 
"It  is  hereby  further  ordered,  adjudged,  and 
decreed  that  the  sum  of  two  hundred  ($200) 
dollars  a  month  be  paid  by  said  defendant  to 
said  plaintiff,  for  the  support  of  said  plain- 
tiff  and  said  minor  children  of  said  marriage, 
and  that  said  sum  of  |200  be  paid  on  the 
13th  day  of  June,  1911,  and  tipon  the  13th 


day  of  each  and  every  month  thereafter. 
Done  In  open  court  this  13th  day  of  June, 
1011.  A.  J.  Buckles,  Jodge  of  the  Superior 
Court" 

Defendant,  by  his  attorneys,  served  notice 
on  the  plaintiff  that,  appearing  specially  for 
that  purpose  and  no  other,  he  would,  on  No- 
vember 8,  1911,  move  the  court  "for  an  order 
of  said  court  vacating  the  judgment  hereto- 
fore made,  rendered,  and  entered  herein  on 
the  13tb  day  of  June,  1911,  in  so  far  as  the 
same  relates  to  alimony  or  any  provision  for 
the  support  and  maintenance  of  plaintiff 
and  the  minor  children  of  plaintiff  and  de- 
fendant, or  for  the  support  or  maintenance  of 
plaintiff,  or  of  the  minor  children  of  plaintiff 
and  defendant"  On  June  12,  1912,  the  court 
made  an  order  denying  said  motion.  Defend- 
ant appeals  from  this  order.  Bespondent 
makes  no  appearance  and  has  filed  no  brief. 

The  question  here  involved  was  presented 
in  De  La  Montanya  v.  De  La  Montaoya,  112 
Cal.  101,  44  Pac.  345,  32  L.  H.  A.  82,  63  Am. 
St  Bep.  165.  The  principle  there  announced 
was  that  a  personal  judgment  upon  publica- 
tion of  summons  cannot  be  rendered  against 
a  nonresident  So  held  in  Merchants'  Nat 
Union  V.  Bulsseret  15  CaL  App.  444,  115  Faa 
68,  and  other  cases  there  cited. 

The  order  Is  reversed,  with  directions  to 
enter  an  order  granting  defendant's  motion. 

We  concur:   HABT.  J.;  BURNETT.  J. 
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BASS  &  HABBOUR  TURNITimB  &  CAR- 
PET CO.  T.  HARBOUa   (No.  8242.) 

(Supreme  Court  of  OUahonia.  April  17, 1914.) 

(Byllabui  hy  the  Court.) 

1.  CORPOBA-nONS  (S  187*)— AOBEBUEHTS  BE- 
TWEEN Stockholdkbs  —  Bqditabu  Estop- 
pel. 

The  doctrine  of  equitable  estoppel  applies 
to  the  internal  concerns  of  stock  corporations. 
Saving  so  far  as  public  policy  and  the  intereets 
of  creditors  and  other  uird  parties  are  IdvoIt- 
cd,  the  stockholders  may  bind  tbemselves  inter 
sese  and  in  favor  of  the  corporation  by  tbeir 
own  acts  and  afcreements;  and  what  will  bind 
all  the  stockholders  witb  respect  to  ao  obliga- 
tion from  the  company  to  one  of  Its  members 
will  bind  the  company  as  radi. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  II  702,  70S:  Dec  Dig.  1 187.*] 

2.  COBPORATIONS  (J  388*)— CONSENT  OF  SXOOK- 

HOLPERS— Estoppel. 

Unanimous  consent  and  acquiescence  of  the 
stockholders,  acted  on  by  the  parties  concern- 
ed to  such  extent  as  to  materially  chaDee  their 

{position,  preclude  the  assenting  stockholders  as 
ndividnats  and  the  corporation  as  such  from 
afterwards  setting  ap  legal  informalities  in 
matten  of  internal  concern  affecting  only  the 
interests  of  the  stockholders,  to  the  overthrow 
of  rights  that  have  been  acquired  on  the  faith 
of  the  consent  and  acquiescence. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions. Cent.  Dig.  H  1SB6-1S67;  Dee.  Dlff.  i 
388.*] 

3.  Evidence  (J  00*)— Teial  (8  25*)- Bdbden 
OP. Pboof^Abqument— Right  to  Open  and 
Close. 

The  burden  of  proof  is  determined  by  the 
pleadings,  and  not  by  admissions  of  testimony 
made  during  the  progress  of  the  trial,  and  the 
burden  of  proof  carries  witb  it  the  right  to 
open  and  cloHe  the  argumeot  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  1.112:  Dec.  Dig.  i  90;*  Trial,  Cent. 
Dig.  H  4i-75;  bee  Dig.  {  25.*] 

4.  Tbial  (8  25*>—ABGU»fENT— Right  to  Open 
AND  Close. 

When,  at  the  commencement  of  the  trial, 
the  defendant  makes  certain  admissions  of  tes- 
timony, and  without  objection  assumes  the  bur- 
den of  proof,  and  proceeds  to  introduce  bis  evi- 
dence, and  his  right  to  open  and  close  the  argu- 
ment is  questioned  at  the  close  of  the  testimony 
and  resisted  on  the  ground  that  the  answer 
bad  not  been  amended  in  conformity  to  the  ad- 
mission made,  held,  that,  the  parties  having 
treated  the  answer  as  amended,  the  court 
should  do  the  same,  and  sustain  the  right  claim- 
ed to  open  end  cloae  in  the  party  assuming  the 
burden  of  proof  at  the  trial. 

[Ed.  Note.— For  other  cases,  tee  Trial,  Cttit 
Dig.  U  44r-75;  Dec.  Dig.  1 25.*] 

(jommlssioners*  Opinion,  Division  No.  2. 
Error  from  District  Court,  Oklahoma  Coun- 
ty;  W.  R.  Taylor,  Judge. 

Action  by  the  Bass  &  Harbour  Furniture 
A  Carpet  Company  against  J.  F.  Harbour. 
From  the  judgment,  plaintiff  appeals.  Af- 
firmed. 

Wilson  &  Tomerlln  and  Bnrwell,  Crockett 
St  Johnson,  all  of  Oklahoma  City,  for  plaintiff 
in  error.  Ames,  Chambers,  Lowe  &  Richard- 
son, of  Oklahoma  City*  for  defendant  In  er- 
ror. 


GALBRAITH.  C.  The  principal  parties  In 
Interest  lu  this  action,  J.  F.  Harbour  and 
J.  M.  Bass,  were  formerly  partners  in  bnsi- 
neas  in  Gainesville,  Tex.  They  removed  to 
Oklahoma  Clty^  at  an  early  day  in  Its  his- 
tory, and  purchased  the  bntineBS  of  the  Okla- 
homa Furniture  Company,  and  organized  a 
corporatloo  under  the  laws  of  Oklahoma  Ter- 
ritory, under  the  name  of  Bass  &  Harbour 
Furniture  &  Carpet  Company,  with  a  capital 
stock  of  $50,000  divided  into  600  shares  of 
the  par  value  of  $100  each.  The  last  meet- 
ing of  the  stockholders  and  board  of  di- 
rectors of  this  corporation  seems  to  have  been 
held  on  the  15th  day  of  Jnne,  1903.  At  that 
time  the  interest  of  a  third  party  in  the  cor- 
poration was  purchased  by  Bass  and  Har- 
bour, and  from  that  titue  until  July  16,  1910, 
when  the  dissolution  of  the  business  occnr- 
red,  Harbour  owned  and  controlled  260  shares 
of  the  capital  stock  of  the  company,  and 
Bass  owned  and  controlled  240  shares.  In 
June,  1910,  Bass  gave  notice  to  Harbour  of  a 
dissolution,  and  informed  him  that  one  or 
the  other  of  them  must  get  out  of  the  busl- 
nesfl.  After  frequent  negotiations  extoid- 
Ing  over  a  period  of  several  days.  It  was 
agreed  that  Bass  should  submit  to  Barbour 
a  "give  or  take  proposition,"  and  a  contract 
in  writing  was  entered  into  between  Bass 
and  Harbour,  in  which  Mrs.  Harbour  Joined, 
for  the  reason  that  she  and  Bass  Jointly  own- 
ed the  property  known  as  the  Insurance 
Bulldln^z,  in  Oklahoma  City,  but  the  corpora- 
tion, as  such,  was  not  a  party  to  the  written 
contract  It  was  agreed  that  the  property 
In  which  the  parties  were  Interested,  and 
subject  to  division,  should  be  divided  Into 
two  groups;  one  of  which  included  the  In- 
surance Building,  located  on  lot  27,  block  7, 
In  Oklahoma  City,  which  was  In  the  name  of 
J.  M.  Bass  and  Mrs.  J.  F.  Harbour,  and 
valued  at  $250,000;  and  the  stock  of  mer- 
chandise, the  store  building,  where  the  bnsl- 
ness  was  conducted,  and  the  warehouse  used 
in  connection  therewith,  constituted  the  other 
group.  Bass  made  the  propositions  as  agreed, 
and  Uarbuur  accepted  the  one  which  gave 
him  the  property  In  group  1  and  the  sum  of 
$71,000  as  his  individual  share  of  their  prop- 
erty. He  transferred  the  260  shares  of  stock 
controlled  by  him,  and  executed  deeds  con- 
veying bis  interest  In  the  lots  where  the 
business  was  conducted,  and,  also,  the  ware- 
house lots,  as  provided  In  the  agreement  of 
dissolution.  In  a  written  agreement,  set- 
ting out  the  details  of  the  dissolution.  It  was 
stipulated  that  each  party  should  pay  his 
"personal  accounts"  to  the  Bass  &  Harbour 
Furniture  &  Carpet  Company,  and  this  law- 
suit has  grown  out  of  a  misunderstanding 
and  disagreement  between  the  parties  as  to 
what  was  Included  in  this  term  "personal  ac- 
counts." 

The  books  of  the  corporation  show  a  per- 
soD&l  account  against  Bass  and  one  against 
Harbour.    The  parties  agree  that  these  re- 
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spectlre  acoounta  are  correct,  and  there  la 
no  trouble  about  them,  but  In  the  department 
of  the  ledger  kept  on  behalf  of  the  corpo- 
ration In  which  were  kept  the  personal  ac- 
counts is  an  account  given  as  "war^onse 
account"  It  Is  agreed  that  this  account 
arose  In  the  following  manner:  Bass  and 
Harbour,  in  the  year  1909,  owned  foor  lots 
In  block  20  in  South  Oklahoma  addition  to 
Oklahoma  City.  They  agreed  to  ervtt  on 
these  lots  a  warehouse  for  the  use  of  Bass 
&  Harbour  Pumtture  &  Carpet  Company, 
and  that  the  corporation  should  advance  the 
money  to  erect  this  building,  and  that  the 
corporation  would  repdy  the  advances  so 
made  in  rent  at  the  rate  of  $250  per  diontb. 
The  corporation  advanced  some  $24,000  for 
this  building,  and  this  "warehouse  account" 
was  opened  on  its  books  showing  such  ad- 
vance. At  about  the  time,  of- the  dissolution 
this  account  was  credited  with  $1,250,  being 
five  months*  rent  at  $250,  and  Bass  gave  his 
note  to  the  corporation  for  one-half  of  the 
balance,  and  It  is  sought  by  this  action  to 
recover  the  remaining  one-half  of  Harbour, 
which  it  is  charged  he  agreed  to  pay  under 
the  stipulation  that  he  would  pay  his  "per- 
sonal accounts"  to  the  corporation.  There 
•re  two  counts  in  the  petition,  the  first  claim- 
ing Judgment  for  $11,462.09,  as  balance  due 
on  this  "warehouse  account,"  and  the  second 
asking  for  $126  due  on  Harbour's  personal 
account.  The  answer  admits  the  correctness 
of  the  account  claimed  in  the  second  count 
and  tenders  payment,  but  denies  that  any- 
thing Is  due  as  claimed  in  the  first  coirot, 
averring  that  this  "warehouse  account"  was 
settled  and  paid  in  the  dissolution  arrange- 
ment. It  Is  claimed  that  this  account  was 
changed,  or  rather  the  heading  of  It,  after 
the  agreement  of  dissolution  had  been  made, 
by  writing  "J.  M.  Bass  and  J.  F.  Harbour, 
personal,"  thereon.  It  seems  that  each  ol 
these  parties  had  the  assistance  of  counsel 
during  the  negotiations  leading  up  to  the 
agreement  of  dissolution,  and  that  neither  of 
the  parties  mentioned  this  "warehouse  ac- 
count" to  his  respective  counsel,  and  also 
that  the  parties  conferred  with  their  mutual 
friend  and  banker,  Mr.  Hogan,  prior  to  the 
dissolution  agreement  and  during  the  ne- 
gotiations in  regard  to  the  terms  of  the  set- 
tlement, and  neither  referred  to  this  "ware- 
bouse  account"  In  that  conference. 

It  iB  contended  by  the  plaintiff  in  error 
that  this  warehouse  account  was  a  part  of 
the  assets  of  the  corporation,  and  that  the 
corporation  Is  a  separate  and  distinct  entity 
from  Its  stockholders,  and  that  the  corpora- 
tion was  not  a  party  to  the  dissolution  agree- 
ment between  Bass  and  Harbour,  and  can- 
not be  bound  tberdby,  and  that  the  corpora- 
tion cannot  be  divested  of  Its  property  by  the 
individual  act  of  its  stockholders,  and  that 
the  integrity  of  the  assets  of  the  corporation 
must  be  maintained,  and  that  the  defendant, 
Barbour,  owes  one-half  of  this  account,  that 


it  is  and  was  a  "personal  account,"  and  that 
he  should  pay  It 

The  cause  was  tried  to  the  conrt  and  Jury, 
and  at  the  trial  the  defendant  claimed,  and 
was  allowed  to  assume,  the  burden  oi  proof. 
The  v^dlct  of  the  Jury  was  for  the  defend- 
ant on  the  first  count,  and  for  the  plaintiff 
on  the  second  count  of  the  petition. 

The  cause  was  tried  upon  the  theory  that 
there  was  an  ambiguity  in  the  written  agree- 
ment of  dissolution :  that  it  was  uncertain  as 
to  what  the  parties  Intended  to  Include  un- 
der the  term  "personal  account"  as  therein 
used ;  that  it  was  uncertain  whether  or  not 
they  Intended  to  include  by  this  term  "ware- 
house account"  The  trial  court  allowed, 
over  the  objections  of  the  plaintiff  in  er- 
ror, oral  testimony  to  show  how  the  parties 
had  conducted  their  buslne^  and  how  they 
had  treated  this  "warehouse  account,"  as 
tending  to  throw  light  on  the  question  In 
dispute. 

The  principal  question  submitted  to  the 
Jury  and  determined  by  it  was  as  to  how 
the  parties  had  treated  this  "warehouse  ac- 
count," and  whether  or  not  it  was  their  in- 
tention at  the  time  of  entering  Into  the  writ- 
ten agreement  of  dissolution  that  it  should 
be  included  under  the  terms  of  "personal 
account,"  or  whether  It  was  the  Intentiop 
and  purpose  of  the  parties  under  that  con- 
tract to  treat  this  account  as  settled  and 
paid  by  Ihe  dissolution  agreement  The  ver- 
dict of  the  Jury  sustained  the  contention  of 
the  defendant  in  error,  and  the  verdict  and 
finding,  being  supported  by  sufiicient  evi- 
dence, is  conclusive  upon  the  court  npon  this 
appeal 

[1,  2]  The  only  question  of  law  argued  by 
the  plaintiff  In  error  and  urged  with  ear- 
nestness and  skill  both  in  the  brief  and  oral 
argument  is  made  under  the  assignments  of 
error  relating  to  the  action  of  the  conrt  in 
overruling  Its  demurrer  to  the  evidence.  The 
burden  of  this  argument  Is  that  a  corpora- 
tion is  an  entity  separate  and  apart  from 
its  stockholders,  and  the  title  to  its  property 
is  in  the  corporation,  and  it  can  only  be  di- 
vested thereof  by  the  acts  of  Its  proper  offi- 
cers, and  that,  as  the  corporation  did  not 
sign  the  contract,  It  Is  not  bound  by  the 
terms  of  the  agreement.  We  are  frank  to  say 
that  the  numerous  citations  of  authorities 
made  on  behalf  of  the  plaintiff  In  error  are 
good  law,  and  announce  the  correct  general 
rule.  It  cannot  be  successfully  denied  that 
generally  the  law  considers  and  treats  a 
corporation  as  a  separate  entity  from  the  In- 
dividuals who  formed  or  compose  it,  and 
that  the  title  to  Its  property.  Its  assets,  is  in 
the  corporation,  and  not  In  Its  stockholders, 
and  aJso  that  individual  stockholders  acting 
in  their  Individual  capacity  cannot  divest  the 
corporation  of  the  title  to  such  property, 
and  that  corporate  property  Is  conveyed  by 
the  acts  of  its  officers  taken  In  the  manner 
provided  by  law.   Counsel  for  defendant  in 
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error  concedes  the  correctness  of  these  gen- 
eral rules,  but  it  is  contended  that  these  gen- 
eral rules  are  not  of  universal  application; 
that  there  are  limitations  and  restrictions 
thrown  around  the  application  of  the  gen- 
eral rules  to  the  facts  of  each  particular  case 
In  order  to  effectuate  Justice,  and  not  to 
support  an  attempted  fraud.  This  conten- 
tion finds  abundant  support  In  the  authori- 
Ues. 

It  Is  said  by  Mr.  Thompson: 

"Ths  proposition  that  a  corporation  has  an 
existence  separate  and  distinct  from  its  member- 
ship  has  its  limitations.  It  must  be  noted  that 
this  separate  existence  is  for  particular  pur- 
poses. It  must  also  be  remembered  that  there 
can  be  no  corporate  existence  without  iwisons 
to  compose  it;  there  can  be  no  aasoclationa 
without  associates.  This  separate  existence  is 
to  a  certain  extent  a  lejtal  fiction.  Whenever 
necessary  for  the  interests  of  the  public  or  for 
the  protection  or  enforcement  of  the  riffhts  of 
the  membership,  conrta  will  disregard  this  legal 
fiction  and  operate  upon  both  the  corporation 
and  the  persona  composinB  it"  1  Thompson  on 
Corp.  par.  10. 

It  will  be  remembered  that  J.  M.  Basa  and 
J.  F.  Harbour  owned  and  controlled  this  cor- 
poration. They  determined  its  policy  and 
directed  its  business.  The. last  meeting  of 
the  stockholders  and  directors'  of  the  cor- 
poration was  held  on  June  15,  1908.  Dur- 
ing the  seven  years  intervening  between 
that  date  and  the  separation,  the  act,  wish, 
or  agreement  of  Bass  and  Hartwur  was  the 
act,  wish,  or  agreement  of  the  corporation. 
If  It  needed  merchandise,  Bass  and  Harbour 
purchased  It.  If  it  needed  money,  Bass  and 
Harbour  borrowed  it.  Bass  and  Harbour 
fixed  the  amount  of  rent  it  should  pay  and 
selected  Its  officers,  and  did  every  other  act 
that  the  board  of  directors  or  the  stockhold- 
ers usually  do  for  corporations.  During  all 
these  years  Bass  and  Hart)our  treated  and 
used  the  separate  entity,  the  fiction,  the  cor- 
poration, the  Bass  &  Hartmur  Furniture  & 
Carpet  Company,  as  a  convenience  in  their 
business.  In  the  light  of  these  facts,  It 
does  not  become  either  Bass  or  Harbour  to 
attempt  to  stand  behind  this  fiction  to  his 
personal  advantage  and  to  the  disadvantage 
of  the  other.  The  law  may  treat  their  in- 
dividual acts  in  regard  to  their  business  "as 
if  the  act  had  been  clothed  with  all  the  for- 
malities of  a  corporate  act" 

The  first  paragraph  of  the  syllabus  in  the 
case  of  State  v.  Standard  OU  Co.,  34  Am.  St 
Rep.  541  (49  Ohio  St  137,  30  N.  B.  279,  15  L. 
R.  A.  145),  reads: 

"The  doctrine  that  a  corporation  is  a  legal 
entity  existing  separate  and  apart  from  the 
natural  persons  composing  it  is  a  mere  fiction, 
introduced  for  purposes  of  convenience  and  to 
subserve  the  ends  or  justice.  Hence,  where  that 
fiction  is  urged  to  an  end  subversive  of  its  pol- 
icy, or  fluch  is  the  result  of  giving  effect,  to  it, 
it  must  be  ignored,  and  an  averment  that  a 
certain  act  has  been  done  by  the  stockholders 
simply  as  individuals,  and  to  promote  their  in- 
dividual interests,  cannot  preclude  judicial  in- 
quiry as  to  whether  the  act  in  gnestion  was 
realty  done  by  them  in  the  capacity  and  for 
the  purposes  alleged,  or  was,  as  a  matter  of 
fact,  done  to  control  the  corporation  and  af- 


(OkL 

feet  the  transaction  of  the  corporate  business, 
in  the  same  manner  as  if  the  act  had  been 
clothed  with  all  the  formalities  of  a  corporate 

act" 

Mr.  Justice  Pitney,  in  discussing  this  qoes* 
Hon,  said: 

"In  the  eye  of  the  law,  corporations  are  en- 
tities separate  and  distinct  from  their  cooHtitu- 
ent  memtiers  and  not  bound  by  the  individual 
acts  of  the  latter.  The  law  deals  with  the 
corporation  as  an  artificial  person.  Equity 
realizes  that  this  legal  entity  is  but  a  legal  fic- 
tion; looking  through  the  form,  it  discerns  the 
substance.  It  finds  that  a  stock  corporation  ht, 
in  essence,  an  a^regation  of  individuals,  a 
statutory  nirtnership  with  assignable  member- 
ship and  fimited  liabiHty  of  the  membera,  and 
BO  the  doctrine  of  equitable  estoppel  applies 
fully  to  all  the  internal  concerns  of  stock  com- 
panies. Saving  so  far  as  public  policy  and  the 
interest  of  ciedttoiB  and  other  thlid  parties 
are  concerned  (none  of  which  is  involved  in  the 
present  case),  the  stockholders  may  bind  them- 
selves inter  sese  and  in  favor  of  the  corpora- 
tion by  their  own  acts  and  agreements:  and 
what  will  bind  all  the  stockholders  with  re- 
spect to  an  obligation  from  the  company  to  one 
of  its  members  will  bind  the  company  as  snch. 
The  authorities  to  this  effect  are  abnndant. 
Mr.  ThompaoD.  in  hia  new  work  on  Corpora- 
tions, lays  it  down:  Tliat  the  body  of  stock- 
holders are,  In  sut>stance,  the  corporation;  that 
estoppels  are  concurrent  as  between  the  stock- 
holders and  the  corporation;  in  other  words, 
that  whatever  will  estop  the  stockholders  will 
estop  the  corporation,  and  whatever  will  es- 
top the  corporation  will  estop  the  stockholders.' 
4  Thompson  Corp.  par.  5269.  And  fu?ain,  at 
section  6314,  he  says:  'The  body  of  stockhold- 
ers, in  every  business  eorporation,  are  the  per- 
sons who  are  .incorporated.  They  are,  in  a 
substantial  sense,  the  corporation.  They  are  the 
ultimate  constituency,  and  the  directora  who  are 
elected  by  them  from  their  own  number  are  tbeir 
officers.  The  ideal  body  is,  in  theory  of  law,  the 
principal,  and  the  board  of  directors  are  the 
managing  agents;  but,  in  theory  of  equity,  the 
body  of  stockholders  are  the  beneficiaries  in  a 
trust,  and  the  directors  are  their  trustees.  It 
follows  that  many  acts  which  the  directors  may 
do  outside  the  scope  of  their  powers  become  rat- 
ified and  validated  by  the  acquiescence  of  the 
body  of  shareholders,  and,  in  general,  the  body 
of  abareholders  can  ratify  and  confirm  any  act 
done  by  the  directors  or  other  officers  of  the  cot- 
poration  without  a  precedent  authorization 
which  the  shareholders  could  have  authorized 
originally.'  See,  also,  4  Thompson  Corp.  para. 
449«,  4497."  Breslin  v.  Friea-Breslin  CoTlQ 
a.  3,  Law.  274,  282,  283,  58  Aa  313,  3ld 

The  management  of  the  business  of  But  ft 
Harbour  Furniture  &  Carpet  Company  by 
Bass  and  Harbour  clearly  shows  that  they 
treated  the  corporation  as  a  fiction  and  con- 
venience more  than  a  reality.  Bass  will  not 
be  permitted  to  shield  hlmseU  behind  the 
fiction  of  this  corporation  to  lils  personal 
advantage. 

The  foregoing  authorities  sustain  the  con* 
tention  that  the  Bass  &  Harbour  Furniture  ft 
Carpet  Company  was  bound  by  the  dissolu- 
tion agreement  the  same  as  if  It  had  been 
executed  by  it  acting  through  Its  proper 
officers  and  in  pursuance  of  a  resolution 
adopted  by  Its  board  of  directors  and  Jtistlfy 
the  overruling  of  the  assignment  of  error 
under  consideration. 

f3, 4]  One  other  assignment  Is  urged,  and 
that  is  that  the  defendant  was  permitted  to 
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assume  the  burden  ot  proof,  which  carried 
with  It  the  right  to  open  and  close  the  argu- 
ment to  the  Jury.  Authorities  are  cited  to 
sustalD  the  proposition  that  the  burden  of 
proof  in  every  case  Is  determined  by  the 
pleadings,  and  not  by  admissions  of  evidence 
that  are  made  by  counsel  during  the  course 
of  the  trial.  We  concede  that  these  authori- 
ties state  the  correct  rule.  The  burden  of 
proof  is  determined  by  the  pleadings.  Mc- 
Closkey  v.  Davis,  8  Ind.  App.  100,  35  N.  E. 
187 ;  Central  Railway  v.  Morgan.  110  Ga.  172, 
35  S.  E.  34S ;  Railway  Co.  v.  Thomason,  59 
Ark.  140,  26  S.  W.  698;  Douglass  v.  Hill, 
29  Kan.  527.  However,  since  the  admissions 
were  made  in  this  case  at  the  commencement 
of  the  trial,  and  before  any  testimony  had 
been  offered  by  the  plaintiff,  the  counsel  mak- 
ing the  admissions  stated  that,  having  made 
the  admissions,  the  burden  of  proof  was  upon 
the  defendant,  and  no  objection  being  made 
to  bis  assuming  the  burden  and  being  permit- 
ted to  introduce  his  evidence,  until  the  close 
of  the  testimony,  when  the  question  was  rais- 
ed by  counsel  for  the  plaintiCT  claiming  the 
right  to  open  and  close  the  argument. 

We  are  constrained  to  hold  that  the  ruling 
of  the  trial  court  giving  the  defendant  the 
right  to  open  and  close  the  argument  at  the 
trial  was  not  error,  and,  if  necessary  to  sus- 
tain this  holding,  we  should  say  that  the  an- 
swer was  treated  by  the  parties  as  If  It  had 
been  amended  to  conform  with  the  admis- 
sions made  by  the  defendant  at  the  beginning 
of  the  trial.  Allison  v.  Bryan.  26  Okl.  520, 109 
Paa  934,  30  L.  B.  A.  (N.  S.)  140,  188  Am. 
St  Rep.  988. 

Numerous  other  assignments  are  made  In 
the  petition  in  eiror,  but  they  all  grow  out 
of  the  theory  of  law  advanced  by  the  plain- 
tiff in  error,  and  which  has  been  disposed 
of  against  Its  contention  in  disposing  ot  the 
first  assignment  herein. 

The  record  In  this  case  is  voluminous.  It 
was  a  long  trial.  The  case  was  carefully 
tried,  and  It  has  been  ably  briefed  and  sup- 
plemented by  earnest  and  able  oral  argu- 
ments for  each  of  the  parties. 

We  are  constrained  to  bold  that  upon  the 
whole  record  the  case  was  fairly  tried,  and 
that  the  asslgiiments  should  be  overruled, 
and  the  Judgment  appealed  from  should  be 
affirmed. 

PER  CURIAM.   Adopted  In  whole. 


(26  Idaho,  189) 

STTATE  V.  GRANT.. 

<8npreme  Court  of  Idaho.   June  18,  1914.) 

1.  CaiHiNAL  Law  i%  &11*>— Tebtihont  of  Ac- 
cused—Co  rrobobation. 

Under  the  provlsioas  of  section  7871,  Bev. 
Codes,  the  corroborattn?  evidence  required  to 
■ubstaDtiate  the  teetimoDy  of  an  accomplice 
most  be  upon  some  material  fact  or  circum- 
stance which,  standing  aione  and  independent  of 
the  testimony  of  the  accomplice,  tends  to  con- 
nect the  defendant  with  the  commission  of  the 


offense.  State  v.  Knudtaon,  11  Idaho,  524,  83 
Pac.  226,  approved. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |S  1128-113T;  Dec.  Dig.  i 
511.*] 

2.  Cbiuinal  Law  (H  736,  780»)— Testimony 

OF  AcCOMPIilOB— iRSTBUCnONS— QVBBTIOM 

FOB  JUBT. 

When  the  question  as  to  whether  a  wit- 
ness is  an  accomplice  arises  in  a  crimioal  case 
under  section  7371.  Bev.  Codes,  it  is  the  dut\- 
of  the  trial  court  to  instruct  the  jury  on  the 
law  of  accomplices,  and  leave  the  question  as 
to  whether  or  not  any  witness  is  an  accomplicp 
in  the  commission  of  the  offense  charged  for 
the  decision  of  the  jury  as  a  matter  of  fact,  im- 
less  it  appear  wiUiont  substantial  conflict  in 
the  testimoDy  that  such  witness  was  an  accom- 
plice. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |g  1219,  1220.  1221,  1701,  1702. 
1705,  1716,  1^9-1863;  Dec  Dig.  {§  736,  780.*] 

3.  Cbiuinal  Law  {|  507') —  "Accomplice" — 
What  CoNSTiTirrEs. 

In  order  to  make  a  person  an  accomplice 
in  the  commission  of  a  crime,  some  aiding, 
abetting,  or  actual  encouragement  by  such  per- 
son must  be  shown.  Mere  presence  at  the 
plotting  of  a  crime  or  silent  acquiescence  in  its 
commission  is  not,  io  the  absence  of  a  l^al 
duty  to  act,  sufficient  to  constitute  one  an  ac- 
complice. 

lEd.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  ff  1082-1096;  Dee.  Dig.  I 
507.* 

For  other  definitioaB,  see  Words  and  Phras- 
es, TtA.  1,  pp.  76-79 ;  voL  8,  p.  ISfil.} 

4.  CBiuinAL  Law  (}  fi07*)  —  Accokfuok  ~ 
What  Constitutbs. 

The  failure  to  disclose  known  facts  regard- 
ing the  commission  of  a  crime  does  not  render 
one  having  such  knowledge  an  accomplice  of 
tbe  person  who  committed  the  crime. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew.  Cent  Dig.  H  1082-1096;  Dee.  Dig.  I 
507.*] 

5.  Criminal  Law  (J  1208*)— Inuetebminatk 
Sentence— Vali  DiTT. 

Held  that,  under  the  provisions  of  section 
1.  c.  200,  of  the  Laws  of  1911  (Sess.  Laws 
1911,  p.  664),  amending  section  1  of  Indeter- 
minate Sentence  Act  of  1909  (Laws  1909.  p. 
81),  token  together  with  section  7008,  Rev. 
Codes,  fixing  the  penalty  for  tbe  crime  of  arson 
in  the  first  degree  at  a  minimum  sentence  of 
2  years,  and  maximum  for  life,  the  defendant 
was  legally  sentenced  to  serve  a  maximum  term 
of  50  7ears  in  the  state  pniitentiaTy,  with  a 
minimum  of  25  years. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  S281-3287,  ^89-3295;  Dec. 
Dig.  8  1208.  •] 

6.  Cbiminal  Law  (8  1156*)— Appial— DisCBB- 
IIONABT  Ruling — New  Trial. 

A  wide  discretion  is  vested  in  the  trial 
court  in  determining  the  wei^t  to  be  given  to 
the  statements  contained  in  affidavits  on  motion 
for  new  trial  on  the  ground  of  newly  discover- 
ed evidence,  and  the  action  of  the  trial  court  in 
denying  such  motion  will  not  be  disturbed,  where 
the  discretion  reposed  is  not  shown  to  have 
been  abused. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  88  3067-3071;  Dec.  Dig.  8 
1156.*^ 

7.  Cbiminai.  Law  (|  1176*)— Habmless  Kb- 
BOB— Refdsai.  to  Stbike  Countbb  affida- 
vits. 

The  action  of  tbe  trial  court  in  refusing  to 
strike  from  tbe  files  counter  affidavits  submit- 
ted by  the  state  on  defendant's  showing  on  mo- 
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tioD  for  a  sew  trial,  on  tbe  prouod  that  such 
counter  affidavits  are  immatenal  and  irrelevant. 
IB  not  a  ground  for  reversal  of  a  judsment  of 
rronviction,  wbere  it  does  not  appear  that  the 
defendant  has  been  prejudiced  by  allowing  such 
counter  affidavits  to  remain  in  the  record. 

[Ed.  Note. — For  otbcr  cases,  see  Criminal 
Law,  Cent  Dig.  H  SiSO,  3191;  Dec.  Dig.  S 
1176.«] 

Appeal  from  District  Court,  Bannock  Oono- 
ty;  J.  M.  Stevens,  Judge. 

Walter  A.  Orant  was  convicted  of  arsoc 
In  the  first  degree,  and  appeals.  Affirmed. 

Clark  &  Budge  and  Carl  Barnard,  all  of 
Pocatello,  for  appellant.  D.  C.  McDougall, 
of  Boise,  J.  H.  Peterson,  Atty.  Gen.,  and  J. 
J.  Gubecn  and  T.  O.  Coffin,  Asst  Attys.  Oen., 
for  the  State. 

AIIiSHIE,  G.  J.  In  the  month  of  July, 
1013,  tbe  appellant,  Walter  A.  Grant,  and  one 
W.  M.  Truman,  generally  known  as  Blllle 
Edwards,  were  engaged  In  conducting  In  the 
dty  of  Pocatello  the  Horse  Shoe  Pool  Hall, 
which  contained,  In  addition  to  pool  tahleis. 
a  stock  of  tobacco  and  cigars.  An  important 
jmrt  of  the  business  was  an  Illegal  traffic  in 
Intoxicating  liquors;  the  county  being  at  that 
time  prohibition  t^ritory.  Edwards  was  a 
partner  of  appellant  in  this  llle^I  traffic, 
but  had  no  Interest  in  the  legitimate  part 
of  the  business.  Associated  with  these  two 
men  about  this  time,  as  an  assistant  in  thdr 
clandestine  operations  and  as  a  hanger-on 
about  the  place,  was  a  negro  by  the  name  of 
John  L.  Thomas,  commonly  known  as  "Fris- 
co"; also  another  man  by  the  name  of  Hc- 
Ilraine.  All  these  men,  with  the  possible  ex- 
ception of  Edwards,  who  had  recently  ar- 
rived in  town,  were  already  at  that  time  in 
ill  favor  with  the  authorities.  The  appellant 
himself  had  been  Indicted  at  the  March  term 
of  the  district  court  for  Banno<A  county  up- 
on two  charges ;  one  for  maintaining  a  com- 
mon nuisance  in  a  prohibition  district;  the 
other  for  a  violation  of  the  antlgambling  law. 
To  the  dTst  charge  he  plead  guilty,  and  was 
fined  ¥500,  which  he  paid.  The  second  charge 
was  still  pending  at  the  time  of  the  occur- 
rence of  the  events  herein  referred  to.  Mc- 
Ili'alne  had  been  repeatedly  arrested  for  boot- 
legging, and  Thomas,  according  to  ills  own 
testimony,  was  being  constantly  hounded  by 
the  police. 

On  July  21,  1913.  according  to  the  testi- 
mony of  Edwards  and  Thomas,  appellant  sent 
a  message  to  Thomas  by  Edwards  that  ho 
would  like  to  see  him  at  the  pool  hall  about 
midnight  of  that  day.  In  tbe  interview  be- 
tween appellant  and  Thomas  at  that  hour  in 
the  back  room  of  tbe  pool  hall,  Edwards  was 
present  part  of  the  time,  passing  back  and 
forth,  drinking  with  Grant  and  Thomas,  and 
listening  to  much  of  their  conversation.  In 
this  conversation  Grant  offered  Thomas  $100 
if  he  would  bum  the  residence  of  the  prose- 
cuting attorney,  C.  D.  Smith,  stating  as  a 
reason  that  he  wanted  to  teach  him  a  lesson 


for  interfering  too  zealously  with  the  boot- 
legging business.  After  some  parley,  Thomas 
agreed  to  commit  the  crime  for  that  sum, 
and  it  was  agreed  that  on  the  following  day 
appellant  should  show  Thomas  wbere  Smith 
lived.  On  the  afternoon  of  July  22d  Thomas 
met  Edwards  and  Grant  at  the  pool  ball, 
and  started  with  them  to  go  to  Smith's  house, 
which  was  In  another  part  of  the  dty.  On 
their  way,  however,  they  saw  a  policeman 
at  a  distance,  and  the  members  of  tbe  party 
separated.  Later  on  in  the  afternoon  Thom- 
as again  Joined  appellant,  and  the  two  pro- 
ceeded to  the  locality  of  Smith's  house,  which 
was  pointed  out  to  Thomas  by  appellant 
During  the  evening  of  that  day  Grant,  Ed- 
wards, Thomas,  and  Mclivalne  met  In  the 
back  part  of  the  pool  hall,  and  arrangements 
were  completed,  not  only  for  the  burning  of 
Smith's  house  by  Thomas,  but  for  the  burning 
of  a  policeman's  house  on  tbe  other  side  of 
the  dty  by  Mclivalne,  with  the  avowed  pur- 
pose of  luvlng  the  fires  occur  at  tbe  same 
time,  so  as  to  embarrass  the  fire  department 
in  controlling  them.  At  this  interview  also 
the  parties  partook  freely  of  liquor  to  brace  ^ 
their  nerves  and  make  bigger  fools  of  them- ' 
selves  than  they  usually  were. 

At  abont  2:30  on  the  morning  of  tbe  23d 
Thomas  made  two  attempts  to  carry  out  his 
part  of  the  program.  Tbe  first  time  tbe  fire 
went  out  before  getting  well  started.  On 
returning  to  the  pool  hall  he  met  Grant  and 
Edwards  there.  Grant  accused  Iilm  of  not 
having  made  a  good  Job  of  It  because  no 
alarm  had  sounded.  In  about  half  an  hour 
he  started  out  again  and  made  a  second  at- 
tempt, after  which  he  retomed  to  the  pool 
hall,  finding  Grant  and  Edwards  sttU  tbera 
On  this  occasion  the  fire  got  qolte  a  start,  an 
alarm  was  given,  and  the  conflagration  was 
extinguished  by  the  fire  department.  No 
alarm  was  heard  at  the  pool  hall,  and  Grant 
again  accused  Tliomas  of  having  made  a  bad 
Job  of  the  undertaking.  Shortly  after  tbe 
parties  separated.  Later  on  In  the  same  day 
and  towards  eveniiuE  they  met  again  in  Ed- 
ward's lodgii^.  Thomas  demanded  pay  for 
his  services.  Edwards  said  that  he  oui^t  to 
receive  something,  and  Grant  therenp(ni  ^ve 
him  $5. 

[1]  Other  evidence  was  Introduced  by  tbe 
state,  mostly  In  the  way  of  corroboration  of 
tbe  statemoits  made  by  Thomas  and  Ed- 
wards. Concerning  this  evidence.  It  is  snffl- 
clent  to  observe  that,  although  Thomas  and 
Edwards  are  corroborated  in  minor  details 
by  credible  witnesses  for  the  state  as  to  dr- 
comstances  attending  the  commission  of  the 
crime,  the  circumstances  testified  to  can  hard- 
ly be  deemed  to  connect  the  defendant  with 
the  crime.  State  v.  Knudtson,  11  Idaho,  524, 
S3  Pac.  226. 

It  was  shown,  among  other  things,  that  be 
had  a  motive  for  111  will  against  the  prose- 
cuting attorney,  and  it  was  testified  that  be 
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had  made  ttir^t  against  blm  sereral 
moDtha  before.  But,  on  the  whole,  such  cor- 
roboration was  not  suffidsit,  and  his  convtc- 
tion  must  be  considered  to  depend  upon  the 
evidence  ot  the  wttneasea  Thomas  and  Ed- 
wards, the  first  of  whom  Is  a  self-eonfesaed 
acc<Hnpllce.  Section  7871,  Rev.  Codes,  is  as 
follows: 

"A  conviction  cannot  be  bad  on  the  testimony 

of  an  accomplice.  UDlei's  he  is  corroborated  by 
other  evidence,  which  in  itself,  and  without  the 
aid  of  the  testimony  of  the  accomplice,  tends  to 
connect  the  defendant  with  the  commission  of 
the  offense;  and  the  corroboration  is  not  suffi- 
cient, if  it  merely  shows  the  commis^oo  of  the 
offense,  or  the  circumstances  thereof." 

The  trial  Judge  instructed  the  Jury  as  fol- 
lows: 

"Ton  are  instructed  that  an  'accomplice'  la 
one  who  is  cunoerned  in  the  commission  of  a 
crime  or  connected  with  the  crime  committed, 
either  as  principal  offender  or  as  one  who  advts- 
ea,  aids,  or  asBists  in  the  commission  of  the 
unlawful  act.  If  you  find  from  the  evidence 
that  on  or  about  the  23d  day  of  July,  1913,  the 
place  of  residence  of  C.  T>.  ^mith,  of  Pocatello, 
was  burned,  and  that  the  witnesses  W.  M.  Ed- 
wards and  John  L.  Thomas  were  concerned  in  ! 
the  bomioc  of  said  building— that  is  to  say, 
that  said  Edwards  and  Thomas  were  accom- 
plices in  the  commission  of  said  crime— and  if 
you  further  find  that  the  evidence  connecting 
the  defendant.  Grant,  with  the  commission  of 
said  crime  ia  the  testimony  of  said  Kdwarda 
and  Thomas,  uncorroborated  by  other  evidence, 
which  in  itself,  and  without  the  aid  of  the  tes- 
timony of  said  Edwards  and  Thomas,  tends  to 
connect  said  defendant  with  said  crime,  then 
you  are  instructed  that  you  must  find  the  de- 
fendant not 'guilty." 

Inasmuch  as  the  jury  found  the  defendant 
guUty  with  this  instruction  before  them,  they 
must  have  concluded,  either  that  there  was 
corrolwrating  evidence  connecting  Grant 
with  the  commission  of  the  crime,  independ- 
ent of  the  evidence  of  Edwards  and  Thomas, 
or  that  the  witness  Edwards  was  not  an  ac- 
complice. 

[2]  Our  statute  (section  7871),  requiring 
the  evidence  of  on  accomplice  to  be  corrob- 
orated. Is  taken  verbatim  from  the  California 
Penal  Code,  {  1111,  and  hae  been  repeatedly 
construed  by  the  Oalifomla  court 

Id  People  v.  Creegan.  121  Gal.  6M,  63  Pac. 
1082,  that  court  says: 

"It  must  be  assumed  from  the  verdict  that, 
upon  the  evidence  before  them,  the  jury  found 
that  he  was  not  an  accumplice,  and,  if  this  ev- 
idence was  properly  received,  their  verdict  must 
be  accepted  as  conclusive  of  the  fact." 

And  In  the  case  of  People  T.  Coffey,  161 
CaL  433,  119  Pac.  901,  30  L.  B.  A.  (N.  B.)  704, 
the  same  court  observes: 

"When  the  question  of  an  accomplice  arises  in 
the  trial  of  a  case,  the  general  and  accepted 
rule  is  for  the  court  to  instruct  the  jury  touch- 
ing the  law  of  accomplices,  and  leave  tiie  ques- 
tion whether  or  not  the  witness  be  an  accom- 
plice for  the  decision  of  the  jury  as  a  matter 
of  fact.  People  v.  Kralier,  72  Cal.  459,  14  Pac 
190,  1  Am.  St.  Rep.  65." 

The  court  continues  further: 

"Whenever  the  facts  themselves  are  In  dis- 
pute—that is  to  say,  wherever  the  qaestion  ia 
whether  the  witness  did  or  did  not  do  certain 
things,  which  admittedly,  if  he  did  do  them, 
make  him  an  accomplice— the  jury's  finding,  up- 
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on  familiar  principles.  Is  not  disturbed.  But 
where  the  facts  are  not  in  dispute,  where  the 
acts  and  conduct  of  the  witness  are  admitted,  it 
becomes  a  question  of  law  for  the  court  to  say 
whether  or  not  those  acts  and  facts  make  the 
witness  an  accomplice." 

And  in  People  v.  Bunkers,  2  CaL  App.  197, 
84  Pac.  364,  It  is  stated  in  the  syllabus  as 
follows: 

"Before  a  conviction  for  crime  can  be  set 

aside  for  want  of  evidence  cor rotw rating  the 
testimony  of  an  accomplice,  as  required  by 
Penal  Code,  {  1111,  •  •  •  It  must  appear, 
without  substantial  conflict  in  the  evidence,  that 
the  witnesses  who  gave  corroborative  evidence 
were  also  accomplices,  and,  where  there  is  a 
conflict  on  that  question,  it  will  be  presumed 
in  aid  of  the  verdict  that  the  jury  found  that 
such  witnesses  were  not  accomplices." 

We  believe  that  ttiis  correctly  states  the 
law. 

[3]  In  the  first  place  it  will  be  noted  that 
Edwards  Is  not  alleged  to  have  participated 
In  the  actual  commission  of  the  crime  by  the 
man  Thomas,  but  to  have  aided,  abetted,  and 
encouraged  its  commission  in  association 
with  the  appellant.  Grant  It  Is  admitted 
that  he  had  a  complete  knowledge  of  what 
was  going  on;  be  was  familiar  with  every 
step  of  the  conspiracy;  he  was  present  at 
the  successive  Interviews  at  which  the  crime 
was  planned.  Counsel  for  aprellant  have 
set  forth  in  their  brief  at  length  those  pas- 
sages from  the  testimony  which  they  claim 
show  his  criminal  participation.  But,  tak- 
ing all  this  at  Its  face  value,  none  of  the 
evidence  cited  shows  active  participation  on 
the  part  of  Edwards.  He  was  present  at 
these  interviews,  but  he  had  a  right  to  be  on 
the  premises  in  the  pool  hall  where  they  oc- 
curred, being  a  partner  In  busliiess  with 
Grant 

It  Is  charged  that  his  actions  Indicate  he 
kept  watch  on  customers  or  otbcr^j  entering 
the  premises,  in  order  that  appellant  and 
Thomas  might  not  be  disturbed  or  overheard 
by  others  in  the  discussion  of  their  nefarious 
undertaking.  But  this  Is  not  conclusive; 
the  testimony  shows  that  liquor  was  con- 
stautly  In  evidence  at  all  these  interviews 
in  the  back  room  of  the  pool  hall,  a  condition 
of  itself  to  be  guarded  from  prying  eyes  In 
prohibition  territory  and  on  behalf  of  men 
who  were  already  known  violators  of  the  law. 
On  the  other  hand,  it  was  brought  out  in  the 
cross^xaminatlon  of  Thomas  that  Edwards 
at  a  certain  stage  of  the  conspiracy  express- 
ed strong  disapproval  of  this  plot,  which  cir- 
cumstance Edwards  also  states  In  his  own 
testimony.  Asked  upon  cross-examination 
why  he  did  not  interfere  to  prevent  It,  or 
notify  any  one,  he  replied:  "I  didn't  think 
that  be  would  do  it ;  I  thought  that  It  was 
whisky  talk." 

But,  granting  counsel's  contention  to  the 
extent  that  the  attitude  of  Edwards  was, 
on  the  whole,  an  attitude  of  acquiescence, 
that  he  was  quite  willing  the  crime  should  be 
committed,  that  he  knew  all  that  was  going 
on,  and  stlU  concealed  bis  knowledge  from 
the  officers  of  the  law  and  the  part?  agalnat 
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whom  tbe  crime  vas  omcocted.  does  tbat 
attitude  make  bim  an  accomplice? 

As  we  hare  seen,  the  trial  court  defined  the 
meaning  of  tbe  term  "accomplice,"  In  his  In- 
Btructlon  to  the  jaty.  In  this  case,  as  "one  who 
Is  concerned  in  the  commlsrion  ot  a  crime  or 
connected  with  the  crime  comnrftted,  either 
as  principal  offender,  or  as  one  who  advises, 
aids,  or  assists  In  the  commission  of  the  un- 
lawful act."  While  this  definition  might  per- 
haps have  been  made  more  explicit,  it  properly 
adrisra  the  Jury  that  an  accomplice  must  at 
least  be  "oae  who  advises,  aids,  or  assists." 
The  evidence  does  not  show  tbat  E^dwards  was 
anything  more  than  an  interested  listener  at 
these  interviews,  not  present  at  all  the  con- 
versation, taking  little  part  in  it  btmselt,  not 
encouraging  in  any  way  the  commission  of 
the  crime.  The  most  overt  act  ot  wblch  be 
cut  -be  accused,  so  far  as  disclosed  tbe 
record  before  ns,  was  accompanying  the  ap- 
pellant and  Thomas  on  tbe  occaslcm  when  ap- 
pellant proposed  to  show  Tbomaa  where 
Smith's  bouse  was. 

Now  a  mere  mental  state  of  nncommnni- 
cated  consent  or  acqniesceDce  on  tbe  part  of 
a  bystander,  where  a  crime  Is  being  instigat- 
ed. Is  not  sofflclent  to  make  talm  an  acoom- 
pllce  in  its  commission.  Some  aiding,  abet- 
ting, or  actual  enconr^ment  on  hia  part 
la  essentUL  12  Cya  186.  As  said  In  the 
leading  case  of  Levering  t.  Commonwealth, 
182  Ky.  666,  117  S.  W.  2S8,  IStt  Am.  St 
Rep.  192,  19  Ann.  Cas.  140: 

"To  coDStitnte  one  either  a  principal,  an  ae- 
ceBaory,  an  aider  end  abettor,  or  an  accom- 
plice, he  must  do  something;  must  talie  some 
part^  must  perform  some  act,  or  owe  some  duty 
to  die  person  in  danger  tbat  makes  it  Incombent 
on  bim  to  prevent  the  commission  o£  the  crime. 
Mere  presence  or  acquiescence  in,  or  silent  con- 
eent  to,  is  not,  in  absence  of  duty  to  act,  legally 
sufficient,  however  repreheneible  It  may  be,  to 
constltnte  one  a  princUnl,  or  an  accessory,  or 
an  alder  and  abettOT,  or  an  accomplice.** 

See,  also,  on  this  point,  Moore  v.  Stat^  4 
Okl.  Or.  212,  111  Fac.  822;  Chandler  v. 
State,  60  Tex.  Cr.  R.  329,  131  S.  W.  608;  1 
Am.  &  Eng.  Ettcy.  Law,  30L 

Edwards  held  towards  Smltb,  the  prosecut- 
ing attorney,  no  such  relation  aa  would  make 
tbe  failure  on  Edwards'  part  to  endeavor  to 
prevent  the  execution  of  a  plot  to  bum 
Smith's  house  evidence  of  Edwards*  guilty 
agency  In  the  perpetration  of  the  crime. 
Wharton  on  Criminal  Law  (Hth  EdO  1  171; 
Levering  v.  Comnunwealtb,  supra. 

[4]  Nor  does  the  failure  to  disclose  facts 
regarding  the  commission  of  a  crime  render 
a  person  having  knowledge  of  sn^  facts  an 
accomplice  of  the  one  who  committed  the 
crlmb  Bird  v.  United  States.  187  U.  S.  118, 
23  Sup.  Ot  42,  47  L.  Ed.  100;  Melton  v. 
State,  43  Ark.  367 ;  Cruse  v.  State  (Tex.  Cr. 
App.)  77  S.  W.  818;  Alexander  v.  State,  49 
Tex.  Cr.  R.  83.  90  S.  W.  1112. 

[6]  It  Is  further  contended  by  counsel  for 
appellant  that  the  Judgment  of  conviction  In 
this  case  is  illegal,  in  that  appellant  was  giv- 
en a  sentence  of  not  less  than  23,  nor  more 


than  50,  years.  The  penalty  provided  by  onr 
statute  for  the  nime  of  arson  in  tbe  first 
degree  la  a  minimum  of  2  years,  which  may 
be  extended  to  life.  Section  7008,  Rev. 
Codes.  This  court  held  In  tbe  case  of  In  n 
Setters,  28  Idaho,  270.  128  Pac.  lUl,  that, 
under  section  1  of  the  Indeterminate  Sen- 
tence Act  of  1909,  where  tbe  minimum  sen- 
tence is  fixed  ^y  law.  the  court  is  not  andior- 
Ised  to  fix  a  different  minimum.  In  the  case 
at  bar,  however,  the  defendant  was  sentenced 
under  the  prorislons  of  section  1,  c  200.  of 
the  Laws  of  1911  (Seas.  Lawa  19U,  p.  664), 
amending  section  1  of  the  Indeterminate 
Sentence  Act  of  1009,  in  wblcb  amendment 
the  following  langaage  occurs: 

"Tbe  court  ImposiDc  sentence  shall  not  fix  a 
deRnite  term  of  imprisonment  bnt  shall  fix  a 
minimum  term  of  imprisonment  which  shall  be 
not  less  than  the  mlninram  prescribed  by  law. 
Dor  lees  than  six  months  in  any  case  •  •  • 
the  minimum  term  of  imprisonment  fixed  by  the 
court  fihall  not  exceed  one-hatf  of  the  maTimnm 
term  of  imprisonment  fixed  by  statute:  Provid- 
ed further,  that  in  all  cases  when  tbe  maximnm 
sentence,  in  tbe  discretion  of  the  court,  may  be 
for  life  or  any  number  of  years,  the  coart  Im- 
posinr  the  sentence  shall  fix  a  maximuni  sen- 
tence.'' 

Under  this  provision  of  the  amended  atat* 
nte  tlie  appellant  was  lawfully  sentenced. 

Appelant  alao  aaslgna  aa  error  the  over^ 
ruling  of  hia  motion  for  a  new  trial,  and 
the  overruling  of  bis  motion  to  strike  tbe 
counter  affidavits  filed  by  the  state.  The 
aSidavita  submitted  by  defendant  upon  this 
motion  purport  to  make  a  showing  of  newly 
discovered  evidence^  Tbe  two  principal  at- 
fidavlta  are  made  by  George  Gbarlea  Edwards 
and  Baniey  Horgan,  botii  Inmates  of  the  coun- 
ty Jail  and  convicted  bootlenera.  Tbe  first 
sets  forth  various  cmiversattona  ovraheard  by 
affiant  between  Billie  Edwarcbi  and  the  n^ro, 
Thomaa,  who  were  at  tbe  same  time  confined 
in  the  county  jail,  from  which  it  is  made  to 
aEVear  tbat  the  conviction  ot  aHKllant  waa 
tbe  result  of  a  ctmsplracy  betwem  Edwards 
and  Thomaa  to  give  perjured  testUmaiy 
against  am>ellant  at  bis  trial.  Horgan's  affl- 
davit  alleges  admissions  made  by  tbe  vrttneea 
Edwards  as  to  ai^llant'a  Innocence. 

[7]  Ibe  state  filed  a  number  of  counter 
affidavits,  and,  among  others,  two  by  other 
inmates  of  the  county  Jail,  stating  that  they 
were  offered  $60  by  tbe  affiant  Horgan,  if 
they  would  make  affidavits  on  b^alf  ot  ap- 
pellant The  state  also  filed  an  affidavit  by 
B.  W.  Jones,  court  reporter,  setting  forth  a 
conversation  betwem  Thomas  and  Edwards 
long  subsequent  to  the  commission  of  the 
crime.  It  is  difficult  to  see  the  materiality  of 
this  last  affidavit  as  a  part  of  the  state's 
counter  showing  and  the  trial  court  might 
properly  have  stricken  It  from  the  files,  but 
it  is  not  shown  how  Its  bdng  allowed  to  re 
main  there  has  prejudiced  appellant. 

[I]  Tbe  trial  court,  in  denying  tbe  mirtlon 
for  new  trial  on  the  ground  of  newly  dis- 
covered evidence,  doubtless  viewed  with  some 
suspicion  the  source  of  tbe  showing  mad^ 
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and,  under  the  dreumstances,  would  have 
been  justifled  In  distrusting  the  credibility 
and  disinterestedness  of  the  affiants,  tieorge 
Charles  Edwards  and  Barney  Horgan.  A 
wide  discretion  is  vested  In  the  trial  court  In 
determining  the  weight  to  be  given  to  the 
statements  contained  in  afBdavita  upon  mo- 
tion for  a  new  trial,  and  we  do  not  think  that 
discretion  was  abused  by  the  trial  Judge  in 
this  instance. 

Counsel  for  appellant  in  bis  argument  be- 
fore this  court  made  certain  statements  of 
fact  dehors  the  record,  accompanied  by  the 
explanation  of  peculiar  exigencies,  which,  In 
bis  opinion,  made  it  bis  duty  to  do  so,  and 
at  the  same  time  informally  presented  to  the 
court  an  unauthentlcated  report  of  the  testi- 
mony of  the  witness  Thomas  uiK>n  the  later 
trial  of  the  witness  Edwards  for  the  same 
offense  of  which  appellant  was  convicted; 
Buch  testimony  having  been  given  at  a  date 
8ut>sequent  to  the  filing  of  the  transcript  in 
the  case  at  bar  in  this  court  We  sympathize 
with  the  zeal  displayed  by  counsel  on  behalf 
of  his  client,  and  may  here  properly  observe- 
that  the  cUent  is  in  no  respect  going  to  suffer 
from  any  lack  of  diligence  on  the  part  of  his 
counsel.  We  have,  however,  examined  this 
purported  testimony  of  Thomas  at  the  trial 
of  Edwards,  from  which  It  appears  that 
Thomas  avers  his  testimony  upon  the  trial 
of  appellant.  Grant,  with  regard  to  the  non- 
complicity  of  Edwards,  to  have  been  false 
and  perjured,  and  that  in  giving  that  testi- 
mony he  purposed  to  shield  EJdwards,  whom 
he  now  cliarges  to  have  been  equally  culpable 
with  appellant  in  the  commission  of  this 
crime.  But  his  testimony  on  the  later  trial  In 
no  way  tends  to  relieve  the  appellant.  Grant, 
from  the  stigma  of  guilt.  Furthermore,  the 
jary  may  as  well  have  believed  the  original 
testimony  given  by  the  witness,  as  that  upon 
the  second  trial  wherein  he  testified  that  his 
first  story  was  false. 

The  matters  thus  presented  might  possibly 
afford  ground  for  the  exercise  of  executive 
clemency,  but  this  court  in  deteimlntng  any 
case  submitted  to  it  upon  appeal  is  neces- 
sarily confined  to  a-  consideration  of  •  such- 
facts  as  are  made  to  appear  from  the  record. 

Under  the  well-known  rule,  the  Jury,  who 
heard  the  viitnesses  In  this  case  and  observed 
their  demeanor  on  the  stand,  were  the  exclu- 
sive Judges  of  the  weight  to  be  attached  to 
tbelr  evidence.  They  listened  to  the  narra- 
tive of  Thomas,  who  committed  the  crime  at 
the  Instigation  of  appellant,  and  confessed  to 
them  In  detail  the  manner  of  its  Instigation 
and  perpetration.  They  heard  the  corrott- 
oratlng  testimony  of  Edwards,  and,  under 
the  instruction  of  the  court,  were  the  proper 
arbiters  of  the  question  as  to  whether  his 
partlcipatton  In  the  Instigation  of  this  felony 
was  such  as  to  make  him  an  accomplice  In 
the  commission  of  It.  They  listened  to  the 
witnesses  for  the.  defense,  each  one  of  whom. 
Including  the  defendant.  Is  shown  by  the 


record  to  have  been  a  convicted  violator  of 
the  law.  It  was  for  the  Jury  to  say  whom 
among  these  witnesses  they  believed  and 
whom  they  disbelieved,  and  we  are  not  in- 
clined to  disturb  their  verdict 

The  Judgment  of  the  lower  court  is 
affirmed. 

SULLIVAN,  concara. 


(26  Idabo,  1S2) 
STATE  V.  CANNON  et  al. 
(Sopreme  Court  of  Idaho.   June  17,  19X4.) 

Cbiional  Law  (S  504*)— Continuance— Dw- 
CBEmoH— Absence  of  Witnebseb. 

Where  an  affidavit  for  the  postponement  of 
the  trial  of  a  criminal  action  Is  based  on  the 
absence  of  a  material  witness  and  of  a  docu- 
ment in  the  possession  of  such  witness,  even 
though  the  testimony  of  such  witness  and  the 
docnment  Itself  are  of  impeaching  character, 
and  the  affidavit  bIiowb  that,  after  being  served 
with  a  BubpceSia  in  the  case,  such  witness  has 
left  the  state  to  answer  to  a  charge  of  felony 
in  another  state,  refudng  to  surrender  soch 
document  because  he  deems  it  material  In  his 
own  trial,  but  there  is  reasonable  probability 
that  he  will  return  with  the  document  and  tes- 
tify if  the  present  trial  Is  postponed,  as  re- 
quested, for  a'  period  of  ten  days  or  two  weeks, 
and  it  does  not  appear  that  eiUier  the  court  or 
the  state  will  be  incommoded  by  such  post- 
ponement, it  1b  ao  abuse  of  discretion  on  the 
part  of  the  trial  court  to  refuse  sodi  post- 
ponement 

[Ed.  Note.— For  other  cases,  see  Ozinrinal 
Law,  Cent  Dig.  H  1321,  1322,  1332;  Dea  Dig. 
§  594.*] 

Appeal  from  District  Court,  Twin  Falls 
County;  E.  A.  Walters,  Judge. 

Dwlght  B.  Cannon  and  another  were  con- 
victed of  Belling  Intoxicating  liquor  In  viola- 
tion of  the  local  (Wdon  law,  and  appeal.  Re- 
versed. 

W.  P.  Guthrie  and  A.  M.  Bowen,  both  of 
Twin  Falls,  for  appellants.  J.  H.  Peterson, 
Atty.  Gen.,  J.  J.  Gnheen,  E.  6.  Davis,  and  T. 
C.  Coffin,  Asst  Attys.  Gen.,  and  A.  R.  Hicks, 
Pros.  Atty.,  of  Twin  Falls,  for  the  State. 

FLYNN,  District  Judge.  Defendants  were 
convicted  of  violating  the  local  option  law, 
under  an  Information  containing  two  counts; 
the  first  charging  the  defendants  with  an  il- 
legal sale  of  whisky  on  April  5,  1913,  and 
the  second  charging  a  like  sale  on  the  follow- 
ing day.  From  a  Judgment  of  fine  and  im- 
prisonment against  each  defendant  on  eadi 
count,  and  from  an  order  overruling  their 
motion  for  a  new  trial,  defendants  appeal. 

The  first  assignment  of  error  is  that  the 
trial  court  abused  its  discretion  in  refusing 
to  grant  a  postponement  of  the  trial  for  a 
Ijeriod  of  ten  days  or  two  weeks.  The  infor- 
mation was  filed  on  April  30,  1913,  and  de- 
fendants on  the  following  day  pleaded  not 
guilty.  Before  the  case  was  set  for  trial,  affi- 
davits for  continuance  were  filed,  and  the 
case  continued  for  the  term.  On  October  10, 
1913,  the  case  was  set  for  trial  on  October 
2l8t  The  record  does  not  show  that  the  case 
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was  called  or  reached  until  October  Slst,  on 
which  day  It  was  again  set  for  txial  on  No- 
vernher  6,  1913.  At  the  opening  of  court  on 
Nov»uber  5th,  defendants  moved  for  a  post- 
ponement of  the  trial  for  a  period  of  ten 
days  or  two  weeks  and  filed  in  support  of 
said  motion  the  affidavit  of  defendant  Cannon. 
The  motion  was  denied,  and  a  recess  was 
taken  by  the  court  until  1:30  p.  m.  of  that 
day,  at  which  time  defendants  filed  a  sup- 
plementary affidavit  of  Cannon  In  support  of 
their  motion  for  postponement,  and  the  mo- 
tion was  again  denied,  whereupon  the  trial 
proceeded,  with  the  result  above  stated. 

Without  desiring  to  countenance  a  practice 
which  might  permit  or  «iconrage  attorneys 
to  fire  one  charge  of  legal  ammunition  at  a 
trial  court  and  await  results  before  firing 
again,  we  think  that  these  two  affidavits 
should  be  considered  as  a  whole  in  deter- 
mining whether  there  was  error  in  denying 
the  postponement  prayed  for.  Tbe  first  of 
tiiese  two  affidavits  recites  that  on  October 
11,  1913.  affiant  caused  a  subpema  to  issue,  { 
which  was  served  on  one  Hutto,  a  necessary  | 
and  material  witness  for  defendant;  that  i 
Hutto  agreed  to  be  present  and  testify,  but 
that,  through  no  &ult  of  affiant  or  of  his 
own,  Hutto  Is  compelled  to  be  absent  from 
the  state,  for  the  reason  that  Hutto  Is  under 
bail  to  appear  before  the  district  court  of 
Blko  county,  Nov.,  on  an  Indictment  for  a  fel- 
ony therein  pending,  the  trial  of  whidi  has 
been  set  for  November  10,  1913;  that  said 
Hutto  has  been  compelled  to  go  to  Nevada  to 
answer  to  said  Indictment  and  to  properly 
defend  himself  to  the  diarge  therein;  that 
without  affiant's  knowledge,  and  notwltfa- 
standing  the  service  of  said  subpoma,  Hutto 
left  the  state  of  Idaho  and  refuses  to  return 
until  after  his  own  trial  in  Nevada;  that 
Hutto  agrees  to  be  present  and  will  be  pres- 
ent and  testify  on  behalf  of  defendant  if  this 
cause  is  posiponed  to  another  day  of  the 
present  term.  The  affidavit  states  that  Hutto 
will  testify  that  on  and  prior  to  May  10, 
1913,  T.  F.  McCcmvUl,  the  prosecuting  wit- 
ness against  this  defendant  on  the  charge 
herein,  stated  to  Hutto  that  be  (McConvill) 
had  never  purchased  or  been  given  aj^  liq- 
uor by  this  defendaqt,  and  that  he  had  no 
relations  with  this  defendant  in  regard  to 
any  mattera  which  might  constitute  a  viola- 
tion of  the  Uauor  laws  of  this  state;  that 
McConvill  stated  that  any  testimony  given 
by  him  against  this  defendant  would  be  false, 
and  that  he  considered  it  best  to  leave  the 
state  of  Idaho  so  that  he  might  not  be  com- 
pelled to  take  the  stand;  tliat  he  requested 
Hutto  to  procure  a  conv^ance  for  him  so 
that  he  might  leave  the  state  and  go  to  Mex- 
ico; that  ho  did  leave  the  state  about  May 
10,  1913;  that  In  the  presence  of  said  Hutto 
he  signed  the  foUowtng  written  statement: 

"State  of  Nevada.  Connty  ot  ,  as.: 

'*T.  F.  McConvill  being  by  me  first  duly 
sworn,  upon  his  oath,  says:  I  am  tbe  prosecut- 
ine  witness  in  the  criminal  actions,  wherein 
the  state  of  Idaho  Is  prosecutljig  8.  W.  Harris, 


James  T.  Nelson,  Fred  Estes,  Dwight  E.  Can- 
non and  Ferdinand  Scbuster  for  illega)  sale  of 
intoxicating  liquors,  now  pending  in  Uie  district 
court  of  the  l^ourth  judicial  district  of  the 
state  of  Idaho,  in  and  for  the  county  of  Twin 
Falls,  and  I  am  a  witness  for  tbe  state  in  each 
and  all  of  said  cases.  I  make  the  statement 
freely  and  voluntarily  that  I  have  never  at  any 
time  bought  of  said  parties  above  named,  or  a- 
ther  of  them,  any  intoxicating  liquors,  and  nei- 
ther of  said  parties  has  at  any  tiihe  given  me 
any  intoxicating  liquors. 

"T.  F.  McConviU." 

Cannon's  second  affidavit  Is  In  substance 
as  follows:  A  reiteration  and  adoption  of  the 
statements  and  allegations  of  his  first  affi- 
davit; that  Hutto  has  tlie  original  statement 
alleged  to  have  been  signed  by  McConvill, 
and  refuses  to  surrender  the  same,  because 
he  deems  It  material  evidence  In  his  own  be- 
half at  his  forthcoming  trial  In  Nevada:  that 
if  this  trial  is  postponed  until  a  later  date  of 
the  present  term,  or  until  on  or  about  No- 
vember 17,  1913,  affiant  will  be  able  to  pro- 
cure the  said  original  statement  from  Hutto 
and  show  by  an  Inspection  thereof  and  com- 
parison with  other  documents  signed  by  Mc- 
Convill, and  also  by  handwriting  experts  and 
others  familiar  with  McConvlll's  signature, 
that  said  statement  was  in  fact  signed  by 
McConvill;  that  affiant  Is  Informed  that  Mc- 
ConviU Intends  to  deny  his  signature  there- 
to; and  that  affiant  cannot  corroborate  Hut- 
to's  testimony  except  by  production  of  the 
original  document. 

The  prosecuting  attorney  objected  to  the 
postponement,  but  gave  no  reasons  therefor, 
and  admitted  that,  If  Hutto  were*  present  In 
court,  he  would  testify  to  the  facts  set  forth 
In  the  first  of  tbe  foregoing  affidavits,  where- 
upon tbe  application  for  postponement  was 
denied. 

Defendant's  bill  of  exceptions,  certified  to 
by  the  trial  judge,  recites: 

"That  it  appeared  to  the  court  that  said  post- 
ponement would  not  require  the  cause  to  go 
over  for  the  term  of  court,  but  tiiat  tbe  aud 
term  would  and  did  continue  until  after  the 
20th  day  of  December  of  said  year,  during  which 
time  a  jury  would  be  and  actually  was  In  at- 
tendance upon  tbe  said  court  for  the  trial  of 
any  and  all  causes  coming  before  the  same." 

Section  7*^,  Rev.  Codes,  provides  that: 
"When  an  indictment  is  called  for  trial,  or 
at  any  time  previous  thereto,  the  court  may, 
upon  sufilcient  cause,  direct  the  trial  to  be  post- 
poned to  apother  day  of  the  same  or  of  the 
next  term.". 

What  is  "sufficient  cause"  Is  a  matter  to  be 
determined  by  the  trial  court,  and  its  action 
In  respect  of  the  postponement  or  continu- 
ance can  be  disturbed  only  where  the  record 
shows  an  abuse  of  judicial  dlscretloiL  This 
court  has  heretofore  held  that; 

"To  entitle  the  defendant  to  a  postponement 
of  the  trial  on  the  ground  of  the  absence  of  a 
witness,  he  must  show  what  he  expects  to  and 
will  prove  by  such  witness:  that  such  evidence 
is  material  to  his  defense;  that  sncb  evidence  is 
true;  that  the  witness  is  not  absent  by  his  pro- 
curement or  with  bis  consent ;  that  he  has  used 
due  diligence  to  procure  the  presence  of  said 
witness  at  the  trial,  and  failed  to  do  so;  and 
that  there  is  a  reasonable  probability  that  be 
can  and  will  procure  the  attendance  oi  said 
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wltneM  at  tbe  next  tem  of  the  court."  State 
Corcoran.  7  Idaho,  220,  61  Pac  1034. 

It  has  also  been  decided  that  the  provl- 
sk>ii8  of  section  4372,  Rev.  Codes,  are  ap- 
plicable to  the  trial  of  criminal  jettons. 
That  statute  provides: 

"A  motion  to  postpone  a  trial  On  the  gronnd 
of  the  absence  of  evidence  can  only  be  made 
upon  affidavit  showing  the  matcrliility  of  the 
evidence  expected  to  be  obtained,  and  that  due 
diligence  has  been  used  to  procure  it.  The 
court  may  also  require  the  moving  party  to 
state,  upon  affidavit,  the  evidence  which  he  ex- 
pects to  obtain ;  and  if  the  adverse  party  there- 
upon admit  that  such  evidence  would  be  giv- 
en, and  that  it  be  considered  as  actually  given 
on  the  trial,  or  offered  and  overruled  as  im- 
proper, the  trial  mast  not  be  postponed."  Ter- 
ritory V.  Gutberie,  2  Idaho  (Hash.)  48%  17 
Pac  39. 

Under  the  rules  prescribed  by  the  forajjo- 
Ing  statutory  provisions,  as  construed  in  the 
above  decisions,  did  the  trial  court  err  In  re- 
fusing to  postpone  the  tMal?  In  determin- 
ing this  question,  we  are  of  the  opinion  that 
the  period  of  the  postiK)nement  asked  for  is 
a  very  material  element  to  be  considered. 
Though  there  might  be  no  abuse  of  discretion 
in  refusing  to  permit  a  continuance  which 
would  cause  the  trial  to  go  over  the  term,  it 
may  easily  happen  that,  under  the  same 
showing,  it  would  be  error  to  deny  a  post- 
ponement of  the  trial  nntil  a  later  day  in 
the  same  term.  Trial  courts  are  usually 
fully  Justified  In  refusing,  not  only  continu- 
ances, but  even  temporary  postponements, 
where  such  postponement  would  so  disar- 
range th^r  calendars  as  to  leave  the  court 
and  jury  without  cases  to  hear  or  necessitate 
an  unreasonable  retention  of  trial  Juries  and 
the  consequent  expense  to  the  county,  or  the 
prolonged  detention  of  the  state's  witnesses, 
with  the  added  expense  and  possible  loss  of 
their  testimony;  but  none  of  these  reasons 
appear  here,  and  the  record  falls  to  show  the 
grounds  of  the  prosecuting  attorney's  objec- 
tion to  postponement. 

The  affldavlts  for  a  postponement  in  this 
case  are  In  conformity  with  the  rale  stated 
In  State  t.  Corcoran,  supra,  except  that  they 
fall  to  state  "that  such  evidence  Is  true"; 
but  inasmuch  as  the  affidavits  state  explicitly 
that  the  written  statement  of  McGonvlll  was 
signed  by  him,  that  Hutto  saw  him  sign  it 
and  would  60  testify  and  would  present  the 
statement  In  court  for  Inspection,  we  think 
that  the  affidavits  should  not  be  held  Insuf- 
fldent  In  thSa  r^ard. 

While  we  recognize  and  approve  the  rale 
that  contlnaances  should  not  be  granted  to 
aecnre  testimony  for  the  purpose  of  Impeacfa- 
meDt,  we  feel  that  the  interests  of  Justice 
and  the  right  of  defendant  to  have  all  the 
material  evidence  available  in  his  behalf 
presented  to  the  Jury  would  have  been  bet- 
ter preserved  by  granting  the  postponement 
in  ibis  case.  It  does  not  appear  that  the 
posQMnonent  woidd  have  incommoded  the 
court  or  the  prosecution,  and  It  is  shown  that 


defendants  were  diligent  in  their  efforts  to 
obtain  the  absent  evidence;  that  the  evl- 
dence  was  material;  that  there  was  a  reason- 
able probability  of  securing  It  within  ten 
days  or  two  weeks.  Keeping  In  mind  the 
fiict  that  there  is  a  difference  between  an  ap- 
plication for  a  continuance  over  the  term  and 
a  short  postponement  within  Uie  term,  we 
feel  that  where  an  affidavit  for  the  postpone- 
ment of  the  trial  of  a  criminal  action  Is  based 
upon  the  absence  of  a  material  witness  and 
of  a  document  In  the  possession  of  such  wit- 
ness, even  though  the  testimony  of  such  wit- 
ness and  the  document  Itself  are  of  impeach*' 
Ing  character,  and,  after  being  served  with 
a  subpoena  in  the  case,  such  witness  has  left 
the  state  to  answer  to  a  charge  of  felony  In 
another  state,  refusing  to  surrender  such 
doeumetat  because  he  deems  it  material  in 
his  own  trial,  but  there  Is  reasonable  prob- 
ability that  he  will  return  with  the  document 
and  testify  If  the  present  trial  is  postponed, 
as  requested,  for  a  period  of  ten  days  or  two 
weeks,  and  it  does  not  appear  that  either  the 
court  or  the  state  will  be  incommoded  by 
such  postponement,  it  is  an  abuse  of  discre- 
tion, on  the  part  of  the  trial  court,^to  refuse 
such  postponement. 

This  determination  renders  It  unnecessary 
to  pass  on  the  other  assignments  of  error.  It 
Is  therefore  ordered  that  the  Judgment  of  the 
trial  court  be  reversed,  and  that  a  new  trial 
be  granted  to  defendants. 

No  oral  argument  has  been,  made  In  this 
case,  and  the  foregoing  conclusion  has  been 
reached  solely  from  an  examlpatlon  of  the 
record  and  briefs  on  file  In  this  court 

AILSBIE,  C.  J.,  and  SULLIVAI4,  J,,  con- 
cur. 


(26  Idaho,  14S) 
PEAVY  V.  McCOMBS  et  aL 
(Supreme  Court  of  Idaho.   May  2B»  1914.) 

1.  STATtTTEs  (8  225U*)— Construction— Stat- 
utes Adoptbd  at  SiuiE  Session. 

The  rule  that  statutes  in  pari  materia 
should  be  construed  together  applies  with  pe- 
culiar force  to  statutes  passed  at  the  same  ses- 
sion of  the  Legislature;  they  an  to  be  con- 
strued together,  and  should  be  so  construed,  if 
possible,  as  to  harmonlKe  and  ^ve  force  and  ef- 
fect to  the  provisioDB  of  each. 

[Ed.  Note.— For  other  cases,  see  StatotaSf 
Cent.  Dig.  8  304;  Dec.  Dig.  |  22514.*] 

2.  Statutes  (8  161*)— Implixd  Bepbal— Gih- 
bral  and  special. 

Where  two  statutes  passed  at  the  same  se»< 
slon  of  the  Legislature  are  necessarily  incon- 
sistent, that  one  which  deals  with  the  common 
subject-matter  in  a  more  minute  and  particular 
way  will  I'^evail  over  one  of  a  more  general 
character. 

[Kd.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  H  230-234;  Dec.  Dig.  i  101.*] 

3.  Statutes  (I  169*)  —  Impijed  Repeal — 

EUERQENCT  CLAUSE. 

Where  two  conflicting  acts  upon  tbe  same 
Bobject-matter  aie  passed  at  the  same  session 
of  the  Legislature,  and  their  conflict  is  such 
that  they  cannot  be  harmonized,  and  one  of 
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them  contains  an  emei^eocy  clause  and  tfae  oth- 
er does  Dot.  and  the  one  containing  the  emcr- 
gency  clause  was  passed  by  both  houses  of  the 
Legislature  and  approved  by  the  Governor  iatep 
than  the  other,  held,  under  the  circumstances 
the  act  containing  the  emergency  clause  repeals 
the  otbei;  to  the  extent  of  the  incoDSistency  be- 
tween them. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §  229 ;  Dec.  Dig.  S  159.'] 

4.  Statutes  (§S  262,  263*)— Consteuctios— 
RcTBOACTiTE  Effect. 

No  act  of  the  Le^^lature  shall  be  construed 
to  be  retroactive  or  retrospective  unless  the  in- 
tention on  the  part  of  the  Xegislature  ia  clearly 
expressed.  The  word  ^retroactive"  need  not  be 
used  in  the  statute,  but  the  intent  of  the  Legis- 
lature may  be  gleaned  from  any  language  which 
appropriately  expresses  such  purpose. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |S  343,  844,  849 ;  Dec.  Dig.  H  262, 
268.*] 

5.  GOUNTIXS  (I  173*)— ISBUAIffOS  or  BONDB— 

PuBFoas  OF  Statute. 

Section  99.  c.  58,  Sees.  Laws  1913,  was 
passed  in  obedience  to  the  mandate  of  section 
16,  art.  7,  of  the  Constitution.    By  said  provi- 
sion the  Legislature  declared  its  purpose  to 
the  counties  of  the  state  upon  a  cash 

tEd.  Note. — For  other  cases,  see  Counties, 
Oent^DI^I^  201,  2S2.  266,  267,  276,  276;  Dec 

6.  C0UNT?K8  (f  175*)— IBSUANCS  OF  BoNDft^ 

Statvtg— Rbtboactite  Opebation. 

By  section  99,  c  58,  Sees.  Laws  1913,  the 

Swer  of  the  board  of  county  commissioners  to 
lue  bonds  for  the  payment  or  redemption  of 
outstanding  county  warrants  is  abrogated.  This 
applies  to  warrants  which  were  issued  before 
said  law  went  into  effect,  as  well  as  to  war- 
rants which  were  Issued  after  it  went  into  ef- 
fect 

[Ed.  Note.— For  other  caam,  see  Connties, 
Cent  Dig.  I  263;  Dee.  Dig.  |175.*] 

7.  CouNTiEa  CI  175*) — Issuance  of  Bonds— 
Repeal  of  Statute. 

Section  99,  c.  G8,  Seas.  Laws  1918,  repeals 
sectioD  1900  of  the  Revised  Codes  as  amended 
by  chapter  33  of  the  Laws  of  1913,  so  far  as 
said  section  1960  empowers  the  county  commis- 
sioners  to  issue  county  bonds  to  pay  or  redeem 
outstanding  warrant  indebtedness. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  .  Dig.  S  263;  Dec  Dig.  f  175.*] 

Appeal  from  District  Court,  Bonner  Oonn- 
ty;  John  M.  Flynn,  Judge. 

Action  by  O.  L.  Feavy  to  enjoin  George 
McCombs  and  others  from  issuing,  signing, 
and  delivering  certain  county  bonds  of  Bonner 
county  to  pay  and  redeem  certain  outstand- 
ing warrant  indebtedness.  From  judgment 
for  plaintiff,  defendants  appeal.  Afllrmed. 

William  J.  Costetio,  of  Sandpolnt,  for  ap- 
pellants. Berman  H.  Taylor,  of  Sandpolnt, 
for  respondonL 

McGABTHY,  District  Judge.  The  foUow- 
ins  are  the  material  facts  of  this  case  as  tbey 
appear  from  the  allegations  of  the  complaint: 
The  plaintiff  Is  a  resident  and  taxpayer  of 
Bonner  county,  Idaho,  and  tbe  defendants, 
George  McCombs,  John  C.  Magel.  and  Don. 
C.  McColl,  are'  now  and  were  at  all  times 
concerned  In  this  action  the  county  commis- 
sioners of  Bonner  county,  Idaho.    The  de- 
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toidant  Andrew  Chrls^tsm  la  and  was  at 
all  times  concerned  in  the  action  tbe  cJerfc 
of  said  board  of  county  commissioners.  In 
April,  1912,  the  board  of  county  commissloo- 
era  of  Bonner  county,  in  accordance  wlUk  the 
provisions  of  the  revenue  law  in  force  at  that 
time,  appropriated  by  resolution  for  the  cur- 
rent expenses  of  said  county  for  the  fiscal 
year  beginning  on  the  second  Sfondfty  in 
April,  1912,  the  net  sum  of  176,967.  To  raise 
the  money  required  by  this  appropriation  the 
board  levied  a  tax  of  three  mills,  which 
would  produce  only  ^.913.38,  or  leas  than 
one-half  of  tbe  amount  required  by  the  ap- 
propriation. As  a  ccmsequence  there  were 
outstanding  and  unpaid  In  July,  1913.  war- 
rants drawn  on  tbe  current  expense  fund  for 
tbe  fiscal  year  1012-18  In  the  amount  oi 
948,769.04.  In  addition  to  these  warrants 
there  were  other  warrants  of  tbe  coun- 
ty outstanding  and  unpaid  which  brought 
the  total  amount  of  warrant  indebted- 
ness up  to  the  amount  of  $100,000.  On 
July  18,  1918,  at  an  adjourned  reipUar  ses- 
sion, the  board  of  county  cmnndssloners  re- 
solved to  Issue  negotiable  coupon  funding 
bonds  of  tfae  county  in  an  amount  suflBdent 
to  redeem  or  pay  tbe  outstandii^  warrant 
indebtedness,  and  at  a  later  sesskm  ordered 
the  clerk  of  tbe  board  to  cause  to  be  pub- 
lleOied  according  to  law  a  notice  of  th^  in- 
tention. The  notice  has  been  published  and 
the  bonds  have  been  awarded,  and  the  de- 
fendants, unless  restrained,  will  make,  exe- 
cute, and  deliver  the  negotiable  coupon  bonds 
of  the  county  in  an  amount  In  excess  of 
9100,000  for  the  purpose  of  redeeming  or 
paying  the  warrant  indebtedness.  The  de- 
fendant danurred  generally  to  tbe  plaintiff's 
complaint  upon  the  ground  that  the  facts  set 
forth  in  it  and  outlined  above  are  not  suffi- 
cient to  constitute  a  cause  of  action.  This 
demurrer  was  overruled  by  tbe  trial  court, 
and  the  defendants  elected  to  stand  upon 
th^r  demurrer.  The  trial  court  then  ren- 
dered judgment  in  favor  of  the  plalntlflT  and 
against  tbe  defendants,  permanently  enjoining 
and  restraining  tbe  latter  from  proceeding 
further  in  tbe  matter  of  the  execution  of  nego- 
tiable coupon  funding  l>onds  of  Bonner  coun- 
ty, for  the  purpose  of  redeeming  or  paj-lng 
outstanding  warrants  of  the  county,  or  from 
signing,  executing  or  delivering  bonds  of 
the  county  to  pay  or  redeem  outstanding  war- 
rants. From  this  judgment  of  tbe  trial  court 
the  defendants  appeal  to  this  court 

An  examination  of  this  case  InTolves  the 
consideration  '  and  construction  of  certain 
provisions  of  tbe  state  Constitution  and  of 
the  statutes.  Section  15  of  article  7  of  the 
Constitution  of  the  state  of  Idaho  reads  as 
follows: 

"The  Legislature  shall  provide  by  law,  such  a 
system  of  county  finance,  as  shall  cause  the 
business  of  the  Beveral  counties  to  be  conducted 
on  a  cash  basis.  It  will  also  provide  that  when- 
ever any  county  shall  have  any  warrants  out- 
standing and  unpaid,  for  the  payment  of  which 
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there  are  do  funds  in  the  county  treaaurj.  the 
county  rommisaioners,  in  addition  to  other  tax- 
es provided  by  law,  shall  levy  a  special  tax. 
not  to  exceed  ten  (10)  mills  on  the  dollar,  oC 
taxable  property,  as  ihown  by  the  last  preced- 
ing assessment,  for  the  creation  of  a  apeoial 
fund  for  the  redemption  of  said  warrants;  and 
after  the  levy  of  such  special  tax,  all  warrants 
issued  before  such  levy,  shall  be  paid  exclusively 
out  of  said  fund.  AU  moneys  in  the  county 
treasury  at  the  end  of  each  fiscal  year,  not 
needed  for  current  expenses,  shall  be  transferred 
to  said  redemption  fund." 

Section  99,  c.  58.  Sess.  Laws.  1913,  provide 
that  upon  all  tasable  property  of  the  county 
the  board  of  county  comnilssloDeTB  must 
each  year  levy  a  tax  for  the  redemption  of  oat- 
standlng  county  warrants  issued  prior  to  the 
second  Monday  of  April  In  said  year,  to  be  col- 
lected and  paid  Into  the  county  treasury  and 
apportioned  to  the  county  redemption  fund, 
which  levy  must  be  sufficient  for  the  redemp- 
tion'of  ell  such  outstanding  county  warrants 
before  the  second  Monday  of  April  in  the 
succeeding  year,  unless  the  amount  of  such 
outstanding  warrants  exceeds  the  amount 
that  would  be  raised  by  a  levy  of  100  cents 
on  each  $100  of  such  assessed  valuation,  in 
which  case  the  board  must  annually  levy  a 
tax  of  100  cents  on  each  |100  of  such  assessed 
valuation  for  the  redemption  of  sodh  out- 
standing warrants. 

Section  101  of  said  chapter  58  provides  that 
the  county  auditor  must  ftirolsh  the  board 
with  a  statement  of  the  amount  of  outstanding 
county  warrants  for  the  current  year  and 
tor  the  prior  years. 

Section  212  provides  that  "all  acts  and 
parts  of  acts  In  conflict  with  this  act  are 
hereby  repealed." 

Chapter  33,  Sess.  taws  1913.  provides  as 
follows: 

"The  board  of  county  commlssiooers  of  any 
county  in  this  state,  may  Issue  n^tiable  cou- 
pon bonds  of  their  county  Cor  the  puipose  of 
paying,  redeeming,  funding  or  refitndmg  the 
outstaudlDg  iudebtedQesB  of  the  county,  as  here- 
biafter  provided,  whether  the  indebtedness  ex- 
ists as  warrant  indebtedness,  or  bonded  in- 
debtedness. Said  bonds  aball  be  issued  as  near 
as  practicable  in  denominations  of  one  thous- 
and dollars  each,  but  bonds  of  tbe  denomina- 
tions  of  five  hundred  and  one  hundred  dollars 
may  be  issued  when  necessary.  Said  bonds 
must  bear  interest  at  a  rate  of  not  to  exceed 
six  per  cent,  per  annum,  the  interest  to  be  paid 
on  the  first  day  of  January  and  the  first  day  of 
July  in  each  year,  at  the  office  of  the  county 
treasurer,  or  at  such  bank  in  the  city  of  New 
York  as  may  be  designated  by  the  board  of 
county  commissioners;  such  bonds  to  be  re- 
deemed by  the  county  in  tbe  following  manner: 
Ten  per  cent,  of  tbe  total  amount  issued  to  be 
paid  in  ten  years  from  the  date  of  issue;  and 
ten  per  cent,  annually  thereafter  until  all  of 
said  bonds  are  paid.  But  said  bonds  or  any 
part  thereof  may.  at  the  option  of  the  county 
issuing  the  same,  be  redeemed  at  any  time  aft- 
er five  years  from  the  date  of  their  issue,  pro- 
vided such  time  and  option  be  stated  upon  the 
face  of  each  Iwnd,  and  each  l>ond  must  be  re- 
deemed in  the  order  it  is  numbered.*' 

In  this  opinion  chapters  33  and  68,  Sess. 
Laws  1913,  will  be  referred  to  simply  as 
diapter  38  and  chapter  58. 

It  is  apparent  that  section  99  of  chapter  58 
was  enacted  and  approved  fDr  the  purpose 


of  carrying  out  the  provisions  and  directions 
of  section  15,  art.  7,  of  the  ConsUtution. 
Chapter  58  carries  an  emergency  clause,  and 
was  approved  March  18,  1913.  Chapter  33 
does  not  carry  an  emei^eucy  clause,  and 
waa  approved  February  2S,  1013.  The 
twelfth  eessloD  of  the  Leglstature,  which 
enacted  both  these  statutes,  adjourned  on 
Blarch  8,  1913,  and  chapter  33  did  not  go  Into 
effect  until  60  days  from  said  date,  since  It 
did  not  carry  an  emergency  clause. 
.  Chapter  33  Is  amendatory  of  section 
of  the  ClvU  Code  of  Idaho,  and  makes  no 
diange  In  that  section  except  tp  provide  that 
the  bonds  may  be  redeemed  at  any  time  after 
five  years  from  tlie  date  of  their  issuance, 
whereas  section  1800  provides  that  they  may 
be  redeemed  after  10  years  from  the  date 
of  their  Issuance.  The  provision  empowering 
the  board  of  county  commissioners  to  is- 
sue negotiable  coupon  btmds  for  tjie  purpose 
of  paying  outstanding  warrant  or  boudeU  in- 
debtedness was  not  amended  or  changed  in 
the  least,  and  In  this  respect  cliapter  33  reads 
Just  like  tbe  original  section  1960  of  the 
Codes. 

The  precise  question  involved  In  this  ac- 
tion is  whether  or  not,  since  the  passage  and 
approval  of  chapter  68,  the  board  of  county 
commissioners  has  the  right  to  issue  boodx 
of  the  county  to  pay  or  redeem  outstanding 
warrants  of  the  county  Issued  prior  to  the 
time  when  said  chapter  58  went  into  effect 
It  is  a  fact  that  the  warrants,  for  the  pur- 
pose of  paying  and  redeeming  which  the 
county  bonds  In  question  were  issued,  were 
Issued  prior  to  snch  time. 

The  appellants  concede  that  chapter  68  re- 
moves tbe  power  of  the  county  commission- 
ers to  issue  county  bonds  for  the  pa>-ment  of 
warrant  indebtedness  which  may  be  issued 
subsequent  to  the  time  when  cliapter  58  went 
into  effect  They  contend,  however,  that  it 
was  not  the  intention  of  the  Legislature  to 
make  section  99  of  chapter  58  relate  to  war- 
rants Issued  before  the  statute  went  Into  ef- 
fect, and  that  the  Legislature  intended  when 
enacting  chapter  33  to  keep  In  effect  the 
provisions  of  section  1900,  Rev.  Codes,  which 
permitted  the  county  commissioners  to  issue 
bonds  to  pay  warrant  Indebtedness,  so  far 
as  warrants  Issued  before  chapter  S8  went 
into  effect  are  concerned. 

11, 2]  Since  It  Is  necessary  to  construe  sev- 
eral statutes  passed  at  the  same  session  of 
the  Legislature,  certain  fuudameutel  rules 
of  statutory  construction  should  be  borne  in 
mind.  Chapter  33  and  chapter  58  relate  to 
revenue,  and  the  power  of  the  coinmlHsloiiers 
lu  relation  to  It  The  rule  that  statutes  In 
pari  materia  should  be  construed  together 
applies  with  peculiar  force  to  statutes  passed 
at  tbe  same  session  of  the  Legislature ;  they 
are  to  he  construed  together,  and  should  be 
so  construed,  if  possible,  as  to  harmonize 
and  give  force  and  effect  to  the  provisions 
of  each.  If,  however,  they  are  necessarily 
Inconsistent,  tiie  statute  which  deals  with  the 
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common  subject-matter  in  a  more  mlnnte  and 
particular  way  will  prevail  over  a  statute  of 
a  more  general  nature.  Tliese  rules  are  so 
well  establiiibed  as  to  neither  require  nor 
justify  any  citations  of  authorities  In  support 
of  them.  Since  chapter  58  contains  an  emer- 
gency clause,  and  chapter  33  does  not,  chap- 
ter'58  went  into  effect  beJ!ore  chapter  33. 

The  general  rule  at  common  law  seems  to 
have  been  that,  of  two  ■inconsistent  statutes 
enacted  at  the  same  session  of  the  I^eglsla- 
ture,  the  one  which  went  into  effect  at  the 
later  date  would  prevail.  Harrington  v,  Har- 
rington's Estate,  53  Vt  649;  State  v.  Ed- 
Wards,  138  Mo.  360,  38  S.  W.  73 ;  Sutherland 
on  Statutory  Construction  (2d  Ed.)  p.  541, 
S  2S0,  note  45.  At  common  law  this  was  a 
sensible  role,  because  the  general  rule  was 
that  a  statute  went  Into  effect  from  the  date 
of  Its  passage,  that  Is,  from  the  date  of  the 
last  act  necessary  to  complete  the  process 
of  legislation  and  give  the  bill  the  force  of 
law.  Sutherland  on  Statutory  Construction 
(2d  Ed.)  p.  308,  S  172.  Under  our  Constitu- 
tion no' act  takes  effect  until  60  days  from 
the  end  of  the  session  at  which  the  same 
shall  have  been  passed,  except  In  case  of 
emergency,  which  emergency  shall  be  de- 
clared In  the  law.  Const  art.  3,  {  22.  Thus, 
except  in  the  case  of  emergency  acts,  all  acts 
of  the  Legislature  go  Into  effect  at  the  same 
time.  Therefore,  in  thtf  great  majority  of 
cases,  the  common-law  rule  would  not  be  an 
effective  guide.  While  it  1»  not  necessary  for 
the  purposes  of  this  case  to  lay  down  a  gen- 
eral rule  for  all  cases,  we  will  say  In  passing 
that  we  are  Inclined  to  the  opinion  that,  in 
case  of  an  Irreconcilable  conflict  between  two 
acts  passed  at  the  same  session  of  the  Legis- 
lature, the  one  should  prevail  which  was 
last  approved  by  the  Governor ;  the  approval 
of  the  Governor  being  the  last  act  In  the 
process  of  legislation  under  our  Constitution 
and  statutes. 

[3]  It  has  been  held  that  where  two  con- 
flicting acts  upon  the  same  subject-matter  are 
passed  at  the  same  session  of  the  Legislature, 
and  their  conflict  Is  such  that  they  cannot 
be  harmonized  and  stand  together,  where 
one  of  them  contains  an  emergency  clause 
and  the  other  does  not,  and  the  one  contain- 
ing the  emergency  clause  was  passed  by  both 
houses  of  the  Legislature  after  the  other, 
under  such  circumstances  the  act  containing 
the  emergency  clause  should  prevail  over  the 
other.  HelUg  v.  City  Council  of  Puyallup, 
7  Wash.  29,  34  Pac.  164.  The  Supreme  Court 
of  Washii^on  Says  In  the  laalrmeitUoned 
case: 

"The  simple,  fact  of  there  being  an  emergency 
clause  would  tend  to  show  that  the  sabject-mat- 
ter  of  the  act  was  more  clearly  and  pointedly 
before  the  Legislature  than  the  subject-matter 

of  the  otlier  act" 

Another  reason  for  the  decision  Is  that  the 
act  which  Is  passed  later  Is  the  later  expres- 
sion of  the  legislative  will.  To  the  same  ef- 
fect see  Beldlng  Land,  etc^  Co.  v.  Beldlng, 


128  Mich.  79,  87  N.  W.  113:  Dewey  v.  City 
of  Des  Moines,  101  Iowa,  416,  70  N.  W.  605 : 
Board  of  Education  v.  Tafoya,  6  N.  M.  292, 
27  Pac  616. 

This  court  takes  judicial  notice  of  the 
Journals  of  the  House  of  Representatives  and 
Senate  of  this  state  In  passing  upon  legisla- 
tion. Section  5950,  subdlv.  3,  Rev.  Codes; 
Burkhart  v.  Reed,  2  Idaho  (Hash.)  503.  22 
Pac.  1.  Chapter  83  passed  the  House  and 
was  transmitted  to  the  Senate  on  February 
5,  1913,  and  passed  the  Senate  and  was  re- 
turned to  the  House  on  February  20,  1913;  It 
was  presented  to  the  Governor  on,  February 
24th.  House  Journal,  pp.  183,  360;  Senate 
Journal,  p.  212,  printed  copies.  It  was  ap- 
proved by  the  Governor  on  February  25th. 
Chapter  58  passed  the  House  and  was  trans- 
mitted to  the  Senate  on  March  4th,  was  pass- 
ed by  the  Senate  and  retnmed  to  the  House 
on  March  8th,  aud  was  presented  to  the 
Governor  on  March  8th.  Honse  Journal,  pp. 
503.  615;  Senate  Journal,  p.  393,  printed 
copies.  It  was  approved  by  the  Governor  on 
March  13,  1913.  It  thus  appears  that  chap- 
ter 58  passed  both  houses  and  was  approved 
by  the  Governor  later  than  chapter  33,  and 
therefore  was  a  later  expression  of  the  leg- 
islative win  than  chapter  33.  The  Cact  that 
chapter  58  carries  an  emergency  clause  sig- 
nifies that  It  was  considered  more  urgent  and 
more  important  by  the  Legislature  than 
chapter  33,  which  does  not  carry  an  emer- 
gency clause.  For  these  reasons  we  think 
that  In  case  of  an  Irreconcilable  Inojnslsten- 
cy  it  should  be  held  that  chapter  58  repeals 
chapter  33  to  the  extent  of  such  inconsist- 
ency. 

[4]  The  defendants  contend  that  to  make 
chapter  58  apply  to  warrants  issued  before 
It  went  into  effect  would  be  to  render  it  a 
retroactive  or  retrospective  law.  It  is  the 
rule  that  all  statutes  are  to  be  considered  as 
having  only  a  prospective  operation  anle^ 
the  purpose  and  intention  of  the  Legislature 
to  give  them  a  retrospective  effect  Is  dear. 
36  Cyc.  1205,  c,  and  cases  dted;  Katz  v. 
Herrlck,  12  Idaho,  1,  86  Pac.  873.  This  rule 
Is  embodied  In  section  3,  Rev.  Codes,  whidi 
p'tovidea  that  "no  part  of  these  Revised 
Codes  is  retroactive,  unless  expressly  so  de- 
clared." We  do  not  think,  however,  that  this 
section  means  that  the  statute  must  use 
the  words,  "This  statute  Is  to  be  deemed  re- 
troactive." We  think  It  Is  sufiicient  if  the 
enacting  words  are  such  that  the  intention 
to  make  the '  law  retroactive  la  clear.  In 
other  words.  If  the  language  clearly  refers  to 
the  past  as  well  as  to  the  future,  then  the 
latent  to  make  the  law  retroactive  is  ex- 
pressly declared  within  the  meaning  of  sec- 
tion 3,  Rev.  Codes. 

[G-7]  Bearing  In  mind  the  rules  of  sfatn- 
tory  construction  which  are  outlined  attove, 
the  question  is,  What  was  the  intention  of 
the  Legislature  in  enacting  chapter  33  and 
chapter  68  so  far  as  the  precise  point  which 
we  are  cwslderlng  Is  concerned?  Section  IB, 
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art.  7,  of  the  Constltutloii  made  It  tbe  dat; 
of  the  Legislature  to  enact  chapter  68,  and 
It  should  have  been  enacted  long  before  It 
was.  In  fact  at  the  firat  session  of  the  Leg- 
islature. After  directing  that  sach  a  law 
should  be  passed,  It  says: 

"And  after  the  levy  of  such  apecial  tax,  aU 
warrants  issued  before  such  leTy,  shall  be  vaid 
exclusively  out  of  such  fund." 

Of  course  the  Legislature  had  this  lan- 
guage In  mind  when  it  passed  and  enacted 
chapter  58. 

This  court  held.  In  Bannock  County  t. 
Bunting,  4  Idaho,  156,  37  Pac.  277,  that  sec- 
tion 15.  art  7,  of  tbe  CoDStitutloo  was  not 
self -executing,  for  the  reason  that  It  did 
not  provide  necessary  machinery  for  Its  ex- 
ecution. However,  when  such  machinery 
was  provided  by  chapter  58,  §  99,  we  think 
that  tbe  language  of  said  section  just  above 
quoted  Is  self-ezecutlng,  and  that  all  war- 
rants issued  before  the  levy  of  tbe  tax  for 
the  purpose  of  paying  warrant  indebtedness 
must  be  paid  out  of  that  fund  to  the  ezcln- 
alon  of  any  other  method. 

Section  99  of  chapter  S8  says  that  the 
board  must  levy  a  tax  for  the  redemption  ol 
outstanding  county  warrants  Issued  prior  to 
the  second  Monday  of  April  In  the  year  in 
which  the  tax  is  levied.  Reading  this  lan- 
guage in  the  light  of  the  constitutional  pro- 
rision,  it  seems  to  us  that  It  clearly  refers 
to  all  warrants  Issued  before  the  levy  of  the 
tax.  Section  15,  art  7,  of  the  Constitution 
makes  it  the  duty  of  the  Legislature  to  pass 
such  laws  as  shall  place  and  maintain  the 
coimtles  of  the  state  upon  a  cash  basis.  We 
do  not  think  that  a  law  passed  in  obedience 
to  such  a  mandate  should  be  given  a  con- 
struction which  would  defeat  In  part  the 
mandate  itself. 

It  should  be  home  in  mind  that  chapter 
58  is  a  remedial  statute,  or  one  relating  to 
procedure.  It  does  not  Impair  any  existing 
right  or  Indebtedness,  but  simply  relates  to 
the  method  of  procedure  which  shall  be  fol- 
lowed in  paying  an  Indebtedness.  The  pro- 
vision of  section  101  of  chapter  58  that  the 
county  auditor  shall  furnish  the  board  with 
a  statement  of  the  amount  of  outstanding 
warrants  for  the  current  year  and  for  prior 
years  also  enforces  the  conclusion  that  the 
Legislature  did  not  mean  to  confine  the  op- 
eration of  the  law  to  warrants  issued  after 
the  law  went  into  effect  We  conclude  that 
the  Legislature,  when  enacting  section  99  of 
chapter  58,  intended  to  make  It  apply  to  all 
warrant  indebtedness,  Irrespective  of  wheth- 
er the  warrants  were  issued  before  or  after 
that  chapter  went  into  effect  tbat  there  is 
no  rule  of  law  which  prevents  or  Inhibits 
such  construction,  and  that  such  construc- 
tion should  be  placed  upon  the  statute.  It 
follows,  then,  that  chapter  68  repeals  the  pro- 
vision of  chapter  33,  which  empowers  tbe 
commissioners  to  issue  funding  bonds  for  tbe 
parpose  of  paying  any  warrant  indebtedness. 


Chapter  33  is  not,  however,  entirely  repealed, 
but  iB  still  in  effect  so  Car  as  bonded  indebt- 
edness is  concerned. 

Counsel  for  both  plaintiff  and  defendants 
have  referred  to  tbe  decision  in  the  cai<e  of 
Bannock  County  t.  Bunting,  4  Idaho,  156,  37 
Pac.  277.  We  cannot  see  that  this  decision  Is 
directly  in  point  It  of  course,  holds  by  im- 
plication tbat  section  15  of  article  7  of  the 
Constitution  Is  not  self-operative.  Section 
99  of  chapter  68  makes  that  provision  of  tbe 
Constitution  operative.  In  that  case  tiie 
court  upholds  the  old  law  granting  the  com- 
missioners power  to  bond  not  only  for  re- 
funding bonded  indebtedness,  but  also  for 
warrant  Indebtedness.  The  court  however, 
bad  no  such  provision  before  it  as  tbe  provi- 
sion of  section  99  of  chapter  E8,  which,  as 
we  hold  in  this  opinion,  abrogates  such 
power. 

The  judgment  of  the  lower  court  should  be 
affirmed,  and  it  ie  so  ordered.  Costs  award- 
ed to  respondent 

AILSHIB,  G.  J.,  and  SULLIVAN.  con- 
cur. 

(26  Idaho,  47) 

COOLIN  T.  ANDERSON. 
(Supreme  Coart  of  Idaho.    May  8,  1914.  On 
Petition  for  Rehearing,  Jane  16t  1914.) 

1.  Tendob  ano  Pubchas|eb  (i  81*)— MlBUXB 
OP  Law— What  Constitutbm. 

Where  the  original  government  survey  of  a 
fractional  section  of  land,  ebutiinr  on  a  lake, 
left  a  tract  of  nearly  40  acres  between  tbe 
meander  line  of  said  section  and  the  water  line 
of  the  lake,  which  tract  remained  unsurveyed, 
and  was  not  shown  on  the  government  nlat, 
and  thereafter  a  dispute  arose  between  land- 
owners and  land  claimants  as  to  whether  socb 
unplatted  land  belonged  to  the  fractional  sec- 
tion, such  dispute  Involved  a  question  of  law 
which  could  not  be  determined  by  the  parties 
without  adjudication  in  tbe  proper  court 

[Ed.  Not&— For  other  eases,  tee  Vendor  and 
Purchaser,  Cent  Dig.  H  8S-87;  Dec.  Dig.  I 
31.*1 

2.  ViNDOB  AND  PUBCHABBB  <|  308*)  —  Hl&- 
TAKB  OF  PUBCBABEB— RiOHT  TO  EqUrTABLB 

RlXIKF. 

The  mistake  of  a  purchaser  as  to  what  was 
included  within  the  bounds  of  a  legal  subdivi- 
sion of  land  cannot  be  the  basis  for  equitable 
relief  in  his  favor  as  against  an  action  for  the 
recovery  of  the  purchase  price,  when  it  is  not 
shown  that  any  material  misrepresentations 
were  made  by  tbe  vendor,  and  it  appears  tbat 
complainant  himself  was  n^ligent 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.-  H  802,  877-899;  Dea 
Dig.  S  308.*] 

3.  VbNOOB  ANO  PtTBCHASKB  (|  816*)— ACTIOIT 

roB  Price— Evidence. 

Held,  tbat  the  trial  court  committed  no  er- 
ror in  the  admission  or  ezclurion  of  evidence. 

(Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  S|  928-9B1;  Dec.  Dig.  f 
315.*] 

4.  MOBTOAOBB  (S  581*)— FOBKCLOBUBS—ATTOB- 

ney's  Fee. 

Held,  tbat  an  attorney  fee  of  $1,000,  un- 
der the  circumstances  of  this  case,  where  the 
amount  of  $10,181.64  was  recovered  against  de- 
fendant in  a  suit  for  foreclosure  of  a  mortgage. 
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defendant  haTing  gone  to  trial  on  an  answer 
and  cross-complaint,  was  properly  allowed  by 
the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Morteages, 
Cent.  Dig.  II  211H.  166&-Ie79;  Dec.  Sig.  { 
tSSl.*] 

Appeal  from  DiBtrlct  Court,  Kootenai 
County;  R.  N.  Dunn,  Judge. 

Action  by  Andrew  CooUn  against  W,  A. 
Anderson  for  foreclosure  of  a  mortgage,  and 
defendant  filed  a  counterclaim.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed,  and  rehearing  denied. 

B.  N.  La  Veloe,  of  Cwur  d'Alene,  for  ap- 
pellant McNanghton  &  Berg,  of  Cceur 
d'Aloie,  for  respondent 

AILSHIE,  0.  J.  Fractional  section  7, 
township  51  N.,  range  5  W.  B.  M.,  In  Koote- 
nai countf.  Is  a  strip  of  land  containing 
somewhat  over  200  acres,  bordered  on  the 
west  by  the  Irregular  meander  line  of  Mud 
(or  Sucker)  Lake.  At  the  north  end  of  this 
section  the  shore  Hue  of  the  lake,  curving 
sbarply  to  the  west,  diverges  abruptly  from 
the  meander  line,  leaving  a  tract  of  nearly 
40  acres  between  the  meander  line  and  the 
water  line,  Immediately  south  of  the  north 
line  of  section  7  extended.  In  other  words, 
the  government  surveyor  dxed  bis  meander 
line  so  far  inland  at  this  point  that  the  tract 
of  land  referred  to  .was  left  outside  of  any 
legal  subdivision  of  his  sarrey,  and  therefore 
bad  no  official  existence  on  tiie  government 
plat 

The  nondescript  status  of  this  tract  of 
land  gave  rise  to  the  controversy  adjudicated 
In  the  case  of  Ulbrlght  v.  BasUngton,  20  Ida- 
ho, 542.  119  Pac.  292,  294,  and  is  also  the 
moving  cause  ot  litigation  in  the  present 
case. 

On  July  6,  1909.  A.  Ulbrlght  and  Mary  H. 
Ulbrlght,  husband  and  wife,  entered  Into  a 
contract  with  W.  A.  Anderson,  of  Spokane, 
Wash.,  appellant  herein.  By  this  contract 
the  Ulbrlghts  agreed  to  convey  to  Anderson 
certain  real  and  personal  property  situated 
In  Kootenai  county.  Including  most  of  section 
7,  above  referred  to,  in  exchange  for  certain 
lands  owned  by  Anderson  in  the  state  of 
Washington.  The  Ulbrlghts  were  also  to  re- 
ceive the  further  consideration  of  $10,000, 
to  be  evidenced  by  two  promissory  notes  In 
their  favor,  secured  by  mortgage  on  the  Ida- 
ho lands  conveyed  to  Anderson.  One  of  these 
uotes  was  to  be  for  $2,000,  due  August  25, 
1909,  the  other  for  $8,000,  to  be  due  In  five 
years.  The  notes  and  mortgages  were  to  be 
executed  and  deeds  exchanged  as  soon  as 
certain  conditions,  specified  in  the  contract, 
bad  been  compiled  with,  such  as  surveying 
the  land  to  be  conveyed  by  the  Ulbrlghts, 
and  furnishing  abstract  of  title.  The  Ul- 
brlghts agreed  to  give  possession  of  the  prop- 
erty they  were  transferring  upon  the  pay- 
ment of  the  $2,000  note. 

On  July  20,  1909.  the  parties  executed  the 


papers  called  for  by  their  contract  of  July 
6th,  although  the  Ulbrlghts  had  not  yet  com- 
plied with  the  terms  of  the  contract  which 
required  them  to  have  their  land  surveyed. 
It  appears  that  the  appellant,  Anderson,  was 
already  negotiating  for  a  sale  of  the  Ul- 
brlght property  and  desired  to  acquire  title 
to  It  without  further  delay.  He  was  there- 
fore willing  to  waive  compliance  with  cer- 
tain preliminary  requirements  called  for  by 
the  contract  On  this  date,  therefore,  at  the 
solicitation  of  Anderson,  the  deeds  were  ex- 
ecuted by  the  parties,  the  notes  and  mort- 
gage were  signed  by  Anderson,  and  the  pa- 
pers placed  in  escrow,  to  be  delivered  upon 
Anderson  taking  up  the  $2,000  note. 

The  original  contract  of  July  6th  excited 
from  the  transfer  of  fractional  section  7 
about  20  acres  at  the  south  end  of  the  sec- 
tion, and  it  contained  the  following  provi- 
sion: 

"First  parties  agree  to  pay  second  party  $40 
in  cash  lor  ^ch  acre  that  the  land  in  sec.  7, 
berbin  transferred,  folia  short  of  200  acres 
above  the  waters  of  Soccer  Lake;  said  pay- 
ment of  cash  to  be  made  upon  the  terminatioD  of 
this  contract" 

On  August  19,  1909,  the  same  parties  made 
a  supplemental  contract,  wherein  la  recited 
the  conveyance  to  Anderson  of  July  26tb, 
and  continuing  as  follows: 

"Whereas,  it  was  understood  and  agreed  by 
and  between  the  partiea  hereto  that  the  said 
Anderson  was  to  have  possession  of  said  lands 
on  or  before  August  25,  1909 ;  and 

"Whereas,  certain  controversies  have  arisen 
between  the  parties  of  the  first  part  and  pre- 
tended owners  of  a  portion  of  the  lands  above 
described ;  and 

"Whereas,  the  said  parties  of  the  first  part 
are  unable  to  give  possession  of  the  lands  in  con- 
troversy and  are  also  unable  to  give  possession 
to  the  party  of  the  second  part  of  toe  crop  of 
bay  on  the  lands  In  controversy,  at  the  time 
as  agreed  upon ; 

"Now,  therefore,  as  a  consideration  for  the 
extending  of  the  time  to  tbe  parties  of  tbe  first 
part  to  obtain  Dossession  of  the  lands  in  con- 
troversy for  ana  on  behalf  of  the  party  of  the 
socond  part,  and  aa  a  waiver  of  uie  rights  of 
the  said  W.  A.  Anderson  as  to  the  crop  of  bay 
now  standing  and  growing  upon  said  lands  in 
controversy,  the  parties  of  tbe  first  part  do 
hereby  agree  to  convey  to  the  party  of  the  sec- 
ond part  tbe  following  described  lands,  situate 
in  Kootenai  county,  state  of  Idaho,  to  wit." 

Then  follows  a  description  of  the  20  acrra 
remaining  In  section  7  which  had  been  ex- 
cepted by  tbe  Ulbrlghts  In  th^  deed  of  Ju- 
ly 26tti,  after  which  the  agreement  concludes 
with  the  following  paragrapl  . 

"It  being  understood,  however,  that  this  agree- 
ment does  not  in  any  way  release  the  parties  of 
tbe  first  part  from  the  terms  of  the  warrant 
deed  first  above  mentioned,  and  from  using  all 
diliirenoe  In  obtaining  possession  of  the  disputed 
lands  for  the  party  of  the  second  part  herein, 
and  that  said  title  is  to  be  obtained  by  said 
parties  of  the  first  part  for  the  party  of  the 
second  part  within  a  reasonable  time  from  date 
hereof." 

On  the  same  day,  August  19th,  Anderson 
paid  the  $2,000  note  specified  In  tbe  contract 
though  by  the  terms  of  the  contract  it  was 
not  due  until  the  25th,  and  the  papers  e^1- 
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dendng  tlie  entire  transaction  were  delivered 
to  tbe  parties  entitled  to  them,  Including  a 
deed  for  tlie  remaining  20  acres  in  section  7 
not  indtvded.ln  tbe  original  contract  of  July 
6th. 

By  the  terms  of  the  mortgage  given  the 
Ulbrights  to  secure  Anderson's  $8,000  note, 
the  mortgagees  bad  the  option  of -declaring 
tbe  note  and  mortgage  due  on  default  of  any 
Interest 'payment  No  payments  of  Interest 
were  ever  made.  On  January  9. 1912,  the  UI- 
brIghtH  assigned  the  note  and  mortgage  to 
one  Ferry  Krebs,  and  on  October  3^  1912, 
Krebs  assigned  to  Andrew  Coolin,  the  re- 
spondent in  this  case.  Soon  after  obtaining 
tbis  asstgnment  Coolin  began  foreclosure  pro- 
ceedings, upon  the  termination  of  wtaicta  he 
secured  Judgment  in  tbe  lower  court  for 
$10,181.6^  and  the  further  sum  of  $1,000  as 
attorney  ifees,  and  costs,  from  wblcb  Jodg- 
ment  tblt  appeal  was  taken. 

During  tbe  whole  period  of  these  transac- 
tions between  tbe  mbrights  and  Anderson, 
a  dispute  bad  been  in  imgreas  between  the 
Ulbrights  and  certain  landowners  m  claim- 
ants adjoining  them  on  tbe  north — Basllng- 
ton  and  Wright— as  to  tbe  ownership  of  the 
nnsurvi^ed  and  unplatted  tract  of  land  re- 
tired to  tn  the  beginning  of  tbis  oi^nlon. 
The  contention  of  appellant  Is  that  tbe  Ul- 
brights concealed  this  dispute  from  blm  at 
the  time  be  contracted  for  the  pnrcbase  of 
action  7,  and  that  Mr.  TJlbrigfat  positively 
represented  to  bim,  at  tbe  time  he  showed 
Urn  over  the  land,  that  tbe  unsurveyed  and 
unplatted  tract  referred  to  was  a  part  of 
eection  7,  thereby  inducing  bim  to  make  the 
purchase. 

In  bis  answer  the  defendant  admitted  the 
execution  of  tbe  note  and  mortgage  and  the 
nonpa^nent  of  interest,  but  denied  Uiat  tbe 
plaintiff  was  the  lawful  bolder.  In  bis  af- 
firmative defense  he  recites  tbe  conditions 
of  the  contract  of  July  6tb,  and  makes  the 
following  allegation: 

"That  at  the  time  of  said  purebase  of  said 
seotioD  7  hereinabove  set  forth,  in  order  to  in- 
duce the  defendant  herein  to  make  said  pur- 
chase, and  to  execute  said  mortgage  and  said 
notes  as  a  part  of  the  purchase  price  thereof, 
said  above-mentioned  A.  Ulbrigbt  and  Mary  H. 
tJlbrigbt.  his  wife,  did  show  to  this  defend- 
ant said  section  7  hereinabove  set  forth  and  in- 
cluded in  said  mortgage,  and  did,  at  the  time  of 
showing  said  lands,  take  tbis  defendant  upon 
said  aectioD  7  and  show  bim  tbe  north  line  of 
said  section  7,  and  show  bim  all  of  the  land 
lying  south  or  said  north  line  of  said  section 
7  between  said  north  line  of  said  section  7  and 
the  water  Hoe  of  what  is  known  as  Sucker 
iMlte,  and  did,  at  said  time,  represent  to  this 
defendant  that  they  were  the  owners  of  and 
possessed  of  sll  of  said  section  7,  and  did  rep- 
resent to  this  defendant  that  all  of  the  land 
lying  south  of  tbe  north  line  of  said  section  7, 
and  particularly  tbe  land  lying  between  said 
north  tine  of  said  section  7  and  the  water  line 
of  said  Suclter  Lake,  bounded  on  tbe  west  by  the 
north  and  south  line  of  said  section  7,  which 
said  line  is  the  same  as  the  west  line  of  town- 
ship 51,  range  5  W.  B.  M.,  when  extended  into 
the  waters  of  Sucker  Lake,  was  owned  by  said 
A.  lUbrteht  and  Mary  H.  Ulbrigbt,  Us  wife, 
and  was  a  part  of  said  section  7,  and  did  sell 


the  same  to  this  defendant  as  a  part  of  said 
purchase  and  sale. 

"That  said  land  so  shown  and  reprefiented  to 
be  owned  and  possessed  by  said  A.  Ulbrigbt 
and  Mary  H.  Ulbrigbt,  bis  wife,  in  said  section 
7,  as  above  set  forth,  between  the  north  line 
thereof  and  the  said  water  line  of  Sucker  Ijakp, 
was  very  valuable  land,  and  this  defendant, 
relying  on  the  valne  thereof  and  tbe  representa- 
tions made  by  said  A.  Ulbrigbt  and  Mary  H. 
Ulbrigbt,  his  wife,  that  they  were  the  owners 
thereof,  was  thereby  Indured  to  purchase  said 
lands  as  above  set  forth,  and  to  execute  saM 
notes  and  mortgages  set  forth  in  the  complaint." 

In  a  succeeding  paragraph  he  alleges  his 
damage  In  the  sum  of  $10,000  on  account  of 
not  being  placed  In  possession  of  said  land. 

Defendant's  allegations  of  mlsrepresenta- 
tloQ  on  the  part  of  the  Ulbrights  as  to  the 
land  embraced  In  section  7  were  not  proved 
on  the  trial;  in  fact  the  preponderance  of  the 
testimony  was  the  other  way.  Against  the 
testimony  of  Anderson  that  these  represen- 
tations were  made.  Is  the  testimony  of  Ul- 
brigbt, to  the  effect  that  Anderson  was  in- 
formed, before  the  contract  of  July  6th  was 
entered  into,  of  the  dispute  in  regard  to  the 
unsurveyed  land.  Ulbrigbt  Is  corroborated  in 
this  by  the  witness  Mauser,  who  went  with 
Ulbrigtit  and  Anderson  at  the  time  Ulbrigbt 
showed  Anderson  the  boundaries  of  tbe  land 
he  proposed  to  sell  to  appellant  Uauser  tes- 
tified that  Ulbrlght  said  at  that  time  in  tbe 
presence  of  Anderson : 

"He  figured  almut  15  or  16  acres  in  that  mea- 
dow, but  that  he  was  not  positive  that  that  be- 
longed to  section  7." 

By  referring  to  the  redtals  In  the  agree- 
ment of  August  19,  1909,  above  quoted.  It  Is 
apparent  that  Anderson  was  at  that  time 
certainly  aware  of  the  controversy  over  the 
land  tn  dispute,  since  one  of  tbe  considera- 
tions for  tbe  deeding  of  the  additional  20 
acres  by  tbe  Ulbrl^ts  was: 

"Whereas,  certain  controverdes  have  arisen 
between  tbe  parties  of  the  Srst  part  (Ulbrights) 
and  pretended  owners  of  a  portion  of  the  lands 
above  described ;  and 

"Whereas,  the  said  parties  of  the  first  part 
are  unable  to  give  possession  of  the  lands  in 
controversy." 

NevertfaelesB  at  tbis  time  Anderson  pro- 
ceeded to  make  tbe  first  payment  of  $2,000 
on  tbe  contract,  and  tbe  purdutae  was  con- 
summated by  deUvery  of  tbe  deeds  to  tbe 
property. 

It  is  contended  1^  couns^'for  appellant 
that  language  In  tbe  contract  of  August  19th 
amounts  to  an  unconditional  guaranty  of 
tide  from  Ulbrlght  to  tbe  land  In  controver- 
sy. A  reading  of  tbe  contract,  tbe  material 
parts  of  which  we  have  set  fortb  above,  will 
show  that  it  does  not  bear  out  su<di  con- 
struction. As  already  stated,  tbe  contract  be- 
gins by  reciting  tbe  conveyance  made  to  An- 
derson by  tbe  Ulbrights  on  July  26tb,  and  if 
then  describes  exactly,  by  let/al  sMbdivMons, 
tbe  lands  conveyed  by  tbe  Ulbrigbto  at  tbat 
time.  It  specifies  "and  all  of  sectlwi  seven  (7) 
except  a  strip  of  ground,"  followed  by  the 
reservation  already  mentioned.  When,  there- 
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fore,  the  contract  goes  on  to  say,  "Whereas,  | 
certain  controversies  have  arisen  between  the 
parties  of  the  first  part  and  pretended  own- 
ers of  a  portion  of  the  lands  above  dGScrib- 
ed,"  the  assumption  is  plainly  made  that  the 
lands  In  dispute  are  a  part  of  section  7,  and 
It  is  evident  that  only  upon  that  assumption 
did  Ulbrlght  contract  to  use  "all  diligence  in 
obtaining  possession  of  the  disputed  lands 
for  the  party  of  the  second  part  herein,  and 
that  said  title  is  to  be  obtained  by  said  par- 
ties of  the  first  part  for  the  party  of  the  sec- 
ond part  within  a  reasonable  time  from  date 
hereof."  The  conclusion  follows  that,  when 
the  "disputed  lands"  were  adjudicated  not 
to  belong  to  section  7,  Ulbright's  obligation 
to  secure  title  for  them  to  his  grantee  ceased. 

Soon  after  the  deal  was  closed  between  Au" 
derson  and  the  Ulbrighta  for  the  transfer  of 
wction  7,  the  Ulbrights,  In  accordance  with 
their  agreement  of  August  19th,  began  a  suit 
In  the  district  court  against  Baslington  for 
posaessloD  of  the  disputed  area.  This  suit 
was  decided  in  Ulbright's  favor  In  the  dis- 
trict court  and  appealed  to  this  court,  in 
which  the  judgment  of  the  lower  court  was 
reversed.  20  Idaho,  S42,  119  Pac.  292,  294. 
Br  this  decision  it  was  held  that : 

"The  appellant  (Wright,  intervener)  Is  enti- 
tled to  take  the  upland  between  his  meander 
line  and  the  lalfe  within  side  or  bouodar; 
lines  drawn  from  the  end  of  the  meander  line 
at  each  side  of  his  tract  of  land  to  the  center 
of  the  lalte." 

And  Wright  accordingly  secured  the  dis- 
puted land.  That  controversy  was  thus  final- 
ly settled  adversely  to  the  contention  of  UI- 
bright  and  his  grantee,  Anderson. 

[2]  In  our  opinion  the  vital  and  controlling 
question  In  this  case  Is:  Can  the  mistake  of 
a  purchaser  as  to  what  is  included  within  the 
bounds  of  a  legal  subdivision  of  land  be  the 
l^asls  for  equitable  relief  In  his  favor  as 
against  an  action  for  the  recovery  of  the  pur- 
chase price? 

As  above  stated,  the  ai^iellant  entirely 
foiled  to  prove  at  the  trial  that  any  deceit 
or  impositiaa  was  practiced  upon  him  by 
the  vendor  Ulbrlght  The  evidence  shows 
Uiat  the  bai^ln  was  of  appellant's  seeking; 
his  own  testimony  discloses  tliat  the  original 
contract  for  Uie  transfer  of  tliis  property  was 
drawn  from  memoranda  made  by  appellant 
hlmsetl  TUs  contract  Is  carefully  drawn, 
yrUh  the  evident  design  of  protecting  appel- 
lant In  every  possible  way.  However,  appel- 
lant did  not  wait  for  certain  preliminary  re- 
quirements or  conditions  of  the  contract  to 
be  performed  by  the  TJlbrtghts  before  making 
the  first  payment  and  receiving  his  deed. 
Again  be  was  the  active  or  moving  party, 
and,  as  the  evidence  shows,  Induced  the  Ul- 
brights, against  their  inclination,  to  accelei^ 
ate  the  transaction  and  close  the  deal  In  ad- 
vance of  the  time  spedfled  In  the  contract,  in 
order  that  he  might  acquire  title  and  be  In 
'a  position  to  make  another  deal  which  he  had 
in  view.  AH  this  time  be  bad  knowledge,  ac- 1 


I  cording  to  the  preponderance  of  the  testi* 
mony,  of  the  uncertainty  existing  as  to  the 
actual  area  of  fractional  section  7.  Moreover, 
according  to  the  abstract  of  title  to  the  prop- 
erty, which  is  an  exhibit  In  the  case,  he  had 
constructive  notice  that  a  claim  to  tbe  dis- 
puted area  was  of  record  in  the  county  re- 
corder's office  at  the  time  be  signed  the  orig- 
inal contract  on  July  6th.  When  the  deeds 
were  exchanged  and  the  transactlon'cousum- 
mated  on  Augbst  10th,  he  voluntarily  waived 
the  contractual  requirement  for  tbe  establish- 
ment of  lines  and  corners,  and  it  is  apparent 
that  at  least  a  part  of  the  consideration  for 
the  deeding  of  the  additional  20  acres  whicii 
be  received  from  the  Ulbrights  <m  that  date 
was  the  relinquishment  on  bis  part  of  any 
claim  to  rebate  on  the  purchase  price,  should 
section  7  eventnally  prove  to  contain  less 
than  200  acres. 

Counsel  for  respondent  have  cited  In  their 
brief  a  number  of  cases  on  the  question  of 
mistake  in  contract,  most  of  whitA  relate  to 
the  question  of  equitable  relief  for  mistakes 
of  fact  As  held  by  this  court  In  a  recent 
case: 

"Where  parties  are  mutaally  coRnizant  of  the 
facts  Hcted  upon,  or  stand  upon  the  same  foot- 
ing with  relation  to  them,  and  there  exists  no 
fiducian'  relation  between  them,  the  law  will 
not  lend  its  aid  to  help  the  injured  party  for  the 
simple  reason  that  he  has  not  himself  used  dili- 

?eDce.ajid  common  sense,  if  tbe  means  of  in- 
ormation  is  equally  open  to  both  parties,  and 
there  has  been  a  mistake  without  fraud  or 
falsehood."  Nelson  T.  Nudgel,  28  Idaho,  335, 
130  Pac.  85. 

[1]  A  somewhat  dUfo^nt  question  is  raised 
in  the  present  case.  The  controversy  as  to 
the  legal  area  of  fractional  section  7  Involves, 
not  a  question  of  fact,  but  a  question  of  law. 
By  no  known  method  of  Investigation  for  the 
ascertainment  of  facts  ooold  It  be  determined 
how  this  queetUm  migbt  be  rraolved  In  the 
courts. 

Suppose,  for  instance,  Anderson  bad  Insist- 
ed that  Ulbright  comply  with,  tbat  provlslfm 
of  the  original  contract  which  required  of 
Ulbright  that  "all  lines  and  comers  are  to  be 
properly  extended  and  marked  according  to 
official  survey,"  and  an  expendve  and  elabo- 
rate survey  had  accordingly  been  made.  It  Is 
apparent  that  the  legal  question  as  to  wheth- 
er the  unsnrveyed  and  unplatted  tract  of  land 
In  controversy  belonged  to  section  7  would  not 
have  been  affected  In  Ibe  least  by  such  survey. 
Tbe  only  means  of  settling  that  que^Ion  was 
by  judicial  procedure.  Ulbright  appears  in 
i^tod  fiilth  to  have  promptly  resorted  to  .that 
mode  of  determination.  Almost  Immediately 
after  the  contract  of  July  6th  was  made  he 
began  suit  In  tbe  district  court  to  have  this 
matter  adjudicated.  It  Is  obvioos  that  ndtlur 
he  nor  any  one  else  could  know  In  advance 
what  would  be  the  result  of  tbat  salt.  In 
other  words,  Anderson  took  bis  chance  oh  tbe 
issue  of  this  litigation.  Even  If  the  Ul- 
biigbts  made  the  misrepresentations  to  An- 
Person  in  reference  to  this  land  being  a  part 
I  of  section  7,  which  Anderson  ftven,  aucb  ml»- 
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representations  would  have  been  statements 
of  a  proposition  of  law. 

"A  Btatement  of  a  proposition  of  law  wliicb 
the  defendant  had  just  as  good  an  opportunity 
to  ascertatn  the  correctness  of  as  bad  the  plain- 
tiff, wliether  tme  or  false,  could  not  be  used  as 
a  defense  ia  an  action  upon  the  note."  Smith  v. 
Smith.  4  Idaho,  1.  35  Pac.  e»7. 

It  may,  Indeed,  be  admitted  that  the  rule 
that  a  mistake  of  law  does  not  excuse  would 
not  apply  where  the  mistake  of  one  party  to 
the  contract  was  induced  by  misrepresenta- 
tions of  the  other.  But,  as  we  have  seen,  no 
such  misrepresentations  have  been  proved  In 
this  case. 

it  may  also  be  conceded  that  where  Igno- 
rance of  the  lew  on  the  part  of  both  parties 
to  a  contract  has  conferred  on  one  of  them 
an  unconscionable  advantage,  and  where 
there  has  been  either  misrepresentation  on 
one  side  nor  negligence  on  the  other,  the  rule 
will  be  relaxed  In  a  court  of  equity.  But  here 
again  we  are  confronted  with  the  circum- 
stance that  appellant  In  this  case  was  not  an 
limocent  purcliaser.  Bis  own  contract  of 
Ausnst  19th  discloses  his  knowledge  of  the 
doubt  which  clouded  the  title  to  the  land  in 
controversy;  nevertheless  be  hastened  to 
nut^e  his  flrst  payment  and  conclude  the 
transaction. 

[3]  Considerable  documentary  evidence  was 
introduced  at  the  trial  of  this  case,  Including 
the  papers  which  evidence  the  transactions 
between  the  parties,  and  In  particular  a  num- 
ber of  letters  written  by  the  appellant  sub- 
sequent to  the  consummation  of  the  negotla- 
ttcma.  The  latter  are  of  slight  evidentiary 
value,  as  we  view  the  question  at  issue. 
These  letters  disclose  an  excusable  endeavor 
on  the  part  of  Anderson  to  commit  his  gran- 
tor, Ulbrlght,  to  a  guaranty  of  title  to  the 
land  In  dispute,  and  to  hold  him  responsible 
in  damages  tor  failure  to  give  possession. 
There  ore  also  appended  to  the  depoMtion  of 
the  witness  Golden  in  the  transcript  copies 
of  papers  entitled  Defendant's  Exhibits  A  and 
B  for  Identification,  the  contents  of  which 
ax^war  to  be  identical,  purporting  to  be  sign- 
ed by  Ulbrlght,  and — 

"to  agree  to  settle  in  full  with  said  Anderson 
for  all  losses  which  shall  or  may  result  from 
not  having  peaceable  possession  of  said  crops 
properly  harvested  and  possession  of  said  lands 
and  baildings  for  the  year  1910,  and  as  Ions 
thereafter  as  quiet  and  peaceable  pos<<easion  of 
said  lands  and  crops  Is  disputed  or  denied  by 
any  person  or  claimant  of  ownership  thereto. ' 

It  is  not  clear,  however,  that  the  originals 
were  admitted  In  evidence,  and  their  authen- 
ticity was  disputed  on  the  stand  by  Mr.  Ul- 
brlght. 

In  the  view  which  the  court  takes  of  the 
underlying  equities  of  this  case.  It  is  un- 
necessary to  discuss  whether  respondent  was 
a  holder  In  due  course,  or  whether  the  suc- 
cessive transfers  of  the  note  were  properly 
alleged  and  proved.  Appellant's  contention 
that  respondent  took  the  note  subject  to  all 
defenses  may  be  conceded;  but  it  cannot  aid 
defendant  when  his  defenses  faiL  The  trial 


Judge  was  liberal  in  his  admission  of  evi- 
dence which  might  for  any  reason  be  mate- 
rial or  relevant  to  ^the  points  at  Issue.  We 
have  carefully  gone  over  the  evidence,  and 
we  do  not  find  any  error  In  that  regard.  Nei- 
ther do  we  find  any  prejudicial  error  In  the 
rulings  of  the  court  below  excluding  certain 
offered  evidence  on  behalf  of  defendanL 
Counsel  particularly  assigns  as  error  the 
court's  refusal  to  admit  the  flies  In  the  case 
of  Ulbrlght  V.  Baslington,  already  referred 
to.  The  court  committed  no  error  In  that  re- 
spect, as  the  matter  offered  was  not  shown  to 
be  material  to  the  Issues,  and  Its  admlsslfm 
would  not  have  aided  appellant 

[4]  Exception  is  also  taken  to  the  allow- 
ance of  an  attorney  fee  of  $1,000.  Plaintiff 
In  his  complaint  prayed  for  a  fee  of  $1,500, 
which  the  lower  court  reduced  to  $1,000,  and 
under  the  circumstances  of  this  case  we  are 
□ot  Inclined  to  disturb  the  amount  fixed  by 
the  trial  court. 

The  Judgment  of  the  lower  court  is  affirm- 
ed. Costs  awarded  in  favor  of  respondent 

SULLIVAN,  3^  concurs. 

On  Petition  for  Rehearing. 

AILSHIE,  C.  J.  A  petition  for  rehearing 
has  been  filed  on  behalf  of  appellants,  from 
which  It  would  uppear  that  counsel  do  not 
clearly  apprehend  the  grounds  upon  which 
tho  decision  of  the  court  was  based  or  its 
legal  effect  It  Is  true,  as  urged  by  counsel, 
that  a  court  of  equity  may  properly  under 
certain  circumstances  grant  relief  from  the 
consequences  of  a  mistake  of  law,  but  not 
when  the  party  seeking  the  relief  has  hlm- 
^If  been  negligent  In  safeguarding  his  in- 
terests, and  is  charged  with  notice  of  doubt- 
ful title  as  regards  the  property  he  is  bar- 
gaining for,  before  consummating  tho  trans- 
action of  which  he  complains. 

Counsel  calls  our  attention  to  tlie  follow- 
ing language  In  the  opinion: 

"Soon  after  the  deal  was  closed  Iwtween  An- 
derson and  the  Ulbrights  for  the  transfer  ot 
section  7.  the  Ulbrights,  in  accordance  with 
their  agreement  of  August  IDth,  began  a  suit  In 
the  district  court  against  Baslington  for  posses* 
sion  of  the  disputed  area." 

And  it  is  pointed  out  that  this  suit  was 
started  on  July  22d,  nearly  a  month  previ- 
ous to  the  contract  of  August  19th,  and  could 
not,  therefore,  have  been  In  pursuance  of  that 
contract.  The  closing  of  the  deal  referred  to 
in  the  sentence  above  quoted  was  evidenced 
by  the  original  contract  of  July  6th,  to  which 
the  contract  of  August  19th  was  ancillary. 
In  any  event  it  is  Immaterial  whether  the 
Ulbrights  began  this  suit  in  pursuance  of 
the  contract  of  July  6th,  or  In  accordance 
with  a  later  understanding  which  was  evi- 
denced by  the  contract  of  August  19th,  or  in- 
dependent entirely  of  any  express  agreement 
so  to  do.  The  record  shows  that,  soon  after 
the  negotiations  for  the  property  were  sub- 
stantially closed  by  the  contract  of  July  6th, 
they  did  In  apparent  good  faith  begin  and 
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prosecute  a  suit  for  the  parpoae  of  aoqulr- 
liiK  title  to  the  land  in  dispute  on  behalf  of 
tbelr  grantee. 
Tbe  petition  for  rebeanng  la  denied. 

SUIXIVAN,  J.,  coDcnra 


(24  Cal.  App.  166) 

VALLEJO  A  N.  H.  CO.  v.  HOME  SAVINGS 
BANKetal   (Clr.  1U7.) 

(Dtfltrict  Court  of  Appeal,  Third  Di^tHct,  Cal- 
ifornia.  March  17.  1914.  Rehenring 
Denied  May  16,  1914.) 

1.  BiniTKNT  Domain  (g  191*)— PBOCtncDiNoa 
TO  Take  Pbopkbtx  ~  Complaint  —  Sufh- 

CIENCT. 

A  complaiot  alleglDg  that  plaintiff  was  a 
railroad  corporatioo,  that  certain  nameo  par- 
ties were  th«  owners  aod  claimants  of  proper- 
ty, that  the  purposes  for  wbidi  plaintiff  was  in- 
corporated were  as  therein  set  forth,  that  it 
was  its  specific  purpose  to  construct  and  htifld 
a  railroad  the  route  and  termini  of  which  were 
given  in  detail,  that  a  map  as  required  by  stat- 
ute accompanied  the  complaint,  that  for  a  per- 
manent freight  and  passenger  depot  building 
necessary  in  the  operation  and  maintenance  oi 
the  railroad  it  required  certain  described  real 
property,  that  such  property  included  the  whole 
of  an  entire  parcel  or  tract  of  laud,  that  it  was 
required  for  a  public  use  to  enable  plaintiff 
to  construct  and  maintain  a  railroad  and  oper- 
ate it  as  a  common  carrier,  that  the  property 
sought  to  be  condemned  would  give  the  most 
practicable  location,  that  it  was  necessair  in 
the  building,  constructioB,  malDtenance,  and  op- 
eration of  the  railroad,  and  that  neither  such 
property  nor  any  part  thereof  had  theretofore 
been  appropriated  for  a  public  use,  complied 
with  Code  Civ.  Proc.  i  1244,  requiring  tbe  com- 
plaint to  contain  the  name  of  the  corporation, 
the  names  of  the  owners  and  daimants,  a  state- 
ment of  plaintiff's  right,  the  location.  g«iera] 
route,  and  termini,  If  a  right  of  way  is  sought, 
accompanied  by  a  map  thereof,  and  a  descrip- 
tion of  each  piece  of  land  sought  to  he  taken; 
and  whether  it  includes  the  whole  or  only  a 
part  of  an  entire  parcel  or  tract. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  H  509-SlS;  Dec.  Dig.  8  191.*] 

2.  Eminent  Domain  (f  196*)— Pbocbbdinos 
TO  Take  Pbopebtt— Sufficienct  of  Evi- 
dence. 

In  a  proceeding  to  condemn  property  for  a 
railroad  depot,  evidence  held  sufficient  to  diow  a 
necessity  for  talcing  the  land. 

[Ed.  Note.— For  other  cases,  see  lEhninent  Do- 
main, Cent  IHg.  g|  52&'534 ;  Dec.  Dig.  {  196.*] 

3.  Evidence  (8  520*)— Opinion  Evidence- 
Subjects  OF  EXPEBT  TeSTIMONT. 

In  a  proceeding  to  condemn  land  for  a 
railroad  depot,  experts  were  properly  permitted 
to  testify  as  to  the  amount  of  land  required 
for  depot  purposes ;  this  beinfi  largely  a  matter 
of  technical  knowledge  and  skill. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |  2329;  Dec.  Dig.  8  520.*] 

4.  Eminent  Domain  (§  58*)— Necessitt  of 
Takino — ^Amount  of  Land  Required. 

In  the  determioation  of  the  size  and  loca- 
tion of  lots  for  depots,  considerable  discretion 
must  be  accorded  to  railroad  corporations  serv- 
ing a  poblic  purpose,  subject  to  the  qualification 
that  their  actltn  mnat  not  be  captions  or  arbi- 
trary nor  unduly  invade  the  private  right  of 
property. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  Si  147-160;  Dec.  Dig.  i  68.*] 
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5.  Eminent  Dohain  (|  169*)— Pboceediro* 
TO  Take  Pbopebtt--Cohdition8  Pkbcbd- 

ENT. 

A  railroad  corporation  could  condemn  land 
in  a  city  for  a  depot,  though  it  liad  not  acquired 
a  franchise  over  the  streets  of  such  city  for  its 
proposed  railroad. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  I  461;  Dec.  Dig.  i  169.*] 

6.  Tbial  (I  46*)— Otfeb  of  Pboof— Relevan- 
OT— SiMiLAB  Matters. 

In  a  proceeding  to  condemn  land  for  a 
railroad  depot,  evidence  as  to  the  siae  and  char- 
acter of  tbe  depots  of  other  railroad  companies 
was  properly  excluded,  where  defendants  made 
no  effort  or  promise  to  show  that  tiie  circom- 
stances  and  conditions  were  similar,  though  the 
evidence  was  objected  to  on  that  ground. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  8i  llB-117;  Dec  Dig.  |  46.*] 

7.  Evidence  (|  358*)— Documbhtabt  Evi- 
dence—Maps. 

In  a  proceeding  to  condemn  land  In  a  dty 
tor  a  railroad  depot,  the  general  size  and  loca- 
tion of  the  principal  streets  of  the  city,  if  ma- 
terial, could  not  be  proved  by  the  introduction 
of  a  map  which  the  city  engineer  testified  that 
he  did  not  make,  but  knew  to  be  faMCurate. 

[Ed.  Note.— For  other  caWa.  see  Evidence, 
Cent.  Dig.  {f  1500-1608;  Dec  Dig.  {  358.*] 

8.  Tbiai.  (I  91*)— REOBPTioir  OF  Evidence- 
Motions  TO  Strike— Necessitt  of  Objeo- 

TIONB. 

A  motion  to  strike  oat  the  answer  of  a 
witness  was  Improperly  granted  where  no  objec- 
tlott  bad  been  made  to  the  queation. 

[Ed.  Note— For  other  cases,  see  Trial,  Gent 
Dig.  Sfi  24:^-244,  252;  Dec.  Dig.  1  91.*J 

9.  Eminent  Domain  (1 262*)— Appeal— Habm- 
ixss  Kbbob— Stoikinq  Out  Testimony. 

In  a  proceeding  to  condemn  land,  the  strik- 
ing oDt  of  a  witness'  testimony  relative  to  tbe 
condition  of  a  building  on  tbe  land  was  not 
prejudicial,  where  the  witness  thereafter  made 
substantially  the  same  atatement,  especially 
where  bis  testimony  did  not  relate  to  the  time 
of  the  issuance  of  the  summoas.  and  Uier^ote 
could  have  been  of  little  if  any  value. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  II  681^686;  Dec  Dig.  {  262.*] 

10.  Eminent  Douaih  ({  202*)— Proceedings 
TO  Assess  Damages— Statutobt  Provi- 
sions. 

Under  Code  Civ.  Proc  i  1248,  subd.  1.  pro- 
viding that  the  court,  jury,  or  referee  must  as- 
certain and  assess  the  value  at  property  soui^ 
tO'  be  condemned  and  aU  Improvementa  tbereon 
and  of  each  and  every  separate  estate  or  inter- 
est, and  if  it  consists  of  different  parcels  the 
value  of  each  parcel  and  each  estate  or  interest 
separately,  evidence  as  to  the  value  of  improve- 
ments separate  from  the  realty  was  properly  ex- 
cluded. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |  541 ;  Dec  Dig.  {  202.*] 

U.  Eminent  Domain  ({  195*)— Bvunnci  Ad- 
missible Undeb  Pleadings. 

Where,  in  a  proceeding  to  condemn  land, 
defendants  alleged  that  tbe  market  value  of  the 
land,  together  with  the  improvements,  was  a 
specified  sum,  and,  though  invited  by  plaintiff 
to  state  separately  the  value  of  the  land  and  of 
the  improvements,  defendants  declined  to  do  so, 
they  could  not  introduce  evidence  as  to  the 
separate  value  ot  the  improvements,  as  their 
evidence  must  corresptmd  with  tbe  lamw  tender* 
ed  by  them. 

[Kd.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent.  Dig.  |  624;  Dec.  Dig.  |  196.*] 
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12.  BviDKKCB  (I  474*)— OFimow  EviDlircB— 
QuAUnoATioNs  OF  Withes^Knowudob 
OF  Sobject-Mattbb. 

In  a  proceeding  to  eoDdemn  land,  a  vitn«n 
MDsaged  in  bueiness  in  tiie  same  city  for  aboot 
DO  years  and  familiar  with  th«  Taluea  of  prop- 
erty in  the  ricinity  of  the  lot  in  controversy  was 
properly  permitted  to  testify  ai  to  its  market 
▼aloe,  thoncfi  h«  liad  not  Inspected  the  interior 
of  the  bnilatng  on  the  lot  before  testifyinK,  es- 
pecially where  be  testified  tliat  he  assumed  that 
the  buildbg  was  in  good  condition  and  it  was 
apparent  raat  an  examination  of  the  interior 
would  not  have  aflteted  hts  opini<m  aa  to  the 
market  value. 

{Ed.  Note.— For  other  eases;  see  EMdenca, 
Cent.  Dig.  81  2186-2219 ;  Dec.  Dig.  f  474.*] 

18.  Tbul  (S  349*>— Spbolu.  IimBmOATOBm 

— DiscRBTion  or  Cddbt. 

Under  Code  Civ.  Proc.  i  629.  as  amended 
by  St.  1909,  p.  163.  proTldiog  that  In  cases  oth- 
er than  actions  for  the  recovery  of  money  or 
specific  real  i>roperty  the  court  may  direct  the 
Jnry  to  find  a  special  verdict  upon  all  or  aoy 
tft  the  Issues  and  may  Instruct  them.  If  they 
render  a  general  verdict,  t*  find  upon  particular 
qo^tlons  of  fact'  to  be  stated  in  writing  and  di- 
rect a  written  finding  therera,  the  submission  of 
■pedal  issues  is  within.the  discretion  of  the  court. 

[Ed.  Note.— For  other  cases,  see  TrJaL  Cent. 
Dig.  18  823-827:  I>ec.  T)ig.  i  349.*] 

14.  Trial  ({  3S0*)~Speciai.  Intebboqatokies 

— QpeSTIONS  TO  BE  SUBlfXTTED. 

The  trial  court  properly  refused  to  anbrnlt 
apecial  qnestiona  which  were  not  within  the  Is- 
moM,  involved  questions  of  law,  or  were  covered 
by  the  questions  submitted. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  SS  828-833 ;  Dec  Dig.  8  350.»] 

15.  Eminent  Domain  jJ  198*)— Pboceedinqb 
TO  Tau  Pbopebtt— DBraRVxniNs  BioaxTo 
Take. 

In  a  proceeding  to  condemn  Jand  for  a 
railroad  depot,  where  it  was  alleged  that  the 
land  was  necessary  fo^  plaintiff's  purposes  and 
it  was  a  biir  inference  mun  the  testimony  that 
the  lot-tn  qaeatlon  was  ritnated  in  a  prosperous 
and  growing  city  and  country,  the  court  prop- 
erly charged  the  Jury  to  take  into  consideration 
future  demands  that  might  fairly  be  anticipated 
on  account  of  the  fnture  growISi  of  the  sor- 
roondiiv  community. 

[Ed.  Note.— For  other  casesL  see  Bmlnent  Do- 
maiB,  Cent  Dig.  U  1^  026»  02&  635-«39; 
Dec  Dig.  8  198.*] ""^ 

16.  Eminent  Domain   (8  262*)  —  Affbal  — . 

TTAitMT.gM  EbROB— InSTBUCTIOHB. 

In  a  proceeding  to  condemn  land  for  a  rail- 
road depot,  an  iostrnctton  to  consider  future 
demands  that  might  fairly  be  anticipated  on 
aoconnt  of  the  future  growth  of  the  surround- 
ing community  was  not  prejudicial,  if  erroneous, 
where  all  the  evidence  uowed  that  the  lot  was 
needed. 

[Ed.  Note.— For  other  casea,  see  Eminent  Do- 
main. Gent  Dig.  H  681-686;  Dec  Dig.  1 262.*] 

IT.  EMiniifT  Domain  '%  262*)  — Appeal- 

HAEMLBSS  EBEOfr— InsTnUOnONS. 

In  a  proceeding  to  condemn  land  for  a  rail- 
road depot,  an  Instruction  cautioning  the  jurv 
not  to  base  their  verdict  oimn  what  plaintiff 
could  afford  to  pay,  tboiqrb  probably  unneceasary, 
could  not  possibly  have  damaged  defendanta. 

[Ed.  Note.— For  other  cases.  Me  Eminmt  Do- 
main. Cent  Dig.  88  681-680;  Dec  Dig.  |  262.*] 

18.  TBIAI.  (8  260*)— INSTBITOTIONB  COVEBED  BT 

Those  Given. 

Instructions  which,  so  far  as  they  were 
comet  and  applicable  to  the  facte,  were  suffi- 


ciently covered  by  the  diarge  given,  were  prop- 
erly refused. 

lEd.  Note.— For  other  casea.  see  Trial,  Cent 
Dig.  88  651-659;  Dec  Dig.  8  260.*] 

19.  Appeal  and  Ebrob  (8  7K*)— Pbesehta- 
noN  or  Mattebs  fob  Review. 

A  point  made  for  the  first  time  in  appel- 
lanti^  eloalnr  brief  might  properly  be  disre- 
garded. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  8097 ;  Dec  Dig.  8  762.*} 

20.  Eminent  Domain  (8  198*)— Vbboic^ Nb- 
cbsbitt  ov  Taking  fob  Pdbuo  Use. 

Where,  in  a  proceeding  to  condenm  land 
for  a  railroad  depot,  the  Jury  answered  In  the 
affirmative  questions  aa  to  whether  tbu  taking  of 
the  property  was  necessary  to  the  use  of  plain- 
tiff for  a  permanent  depot  buildii^  and  whether 
it  was  pluBtUTs  purpfm  and  Intention  to  build, 
coDstrnet.  and  maintain  die  nilroad  described 
in  ita  complaint  there  was  a  sufficient  flnding 
that  the  propertr  was  necessary  for  a  public 
use  as  distinguished  from  plalntifTs  use. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  88  625.  626,  628,  636-S38; 
Dec  Dig.  i  198.*] 

Appeal  from  Superior  Coort;  Tolo  Ooimt7! 
N.  A.  Hawkins,  Judge. 

Action  by  the  Tallejo  &  Northern  Railroad 
Company  against  tiie  Home  Savings  Bank 
and  others.  From  a  final  Judgment  of  con- 
demnation, defendants  appeal.  Affirmed. 

Chas.  W.  Thomas.  Ghas.  W.  Thooias.  Jr., 
and  Grover  C^  Julian,  all  of  Woodland,  and 
E^est  Weyand,  of  Coluaa,  for  appellants. 
T.  T.  C.  Gregory,  of  San  Francisco,  Elmer  W. 
Armfleld,  of  Woodland,  and  G.  J.  Goodell,  of 
Son  FrandBco,  for  respondent. 

BUUNETT,  J.  Tlie  action  was  to  con- 
demn a  certain  parcel  of  land  In  the  city  of 
Woodland  for  the  construction  of  a  genetal 
freight  and  passenger  depot  The  owner 
was  awarded  the  sum  of  (4,500  for  the  prop* 
erty  by  the  Jury  trying  the  action.  This 
amount,  including  costs,  was  paid  into  court 
by  plaintiff,  and  final  Judgment  of  condemna- 
tion was  duly  rendered  and  entered. 

[1]  The  complaint  was  attacked  by  a  gen- 
eral and  special  demurrer,  and  many  reasons 
are  assigned  why  the  demurrer  should  have 
been  sustained.  It  la  stated  that  the  map 
accompanying  the  complaint  shows  that  the 
railroad  company  already  owned  two  large 
tracts  adjacent  to  the  tract  sought  to  be 
condemned,  and  there  Is  no  allegation  that 
these  were  insufficient  or  inadequate  for  the 
purpose  of  a  freight  and  passenger  depot, 
there  Is  no  allegation  that  the  road  was  In 
operation,  or  why  this  parcel  Is  necessary, 
or  that  any  necessity  exists  for  any  depot  at 
the  place,  or  that  the  plaintiff  has  a  fran- 
chise to  pass  over  the  streets  of  Woodland, 
and  the  complaint  Is  silent  as  to  the  consid- 
eration of  location  In  a  manner  so  as  to  pro- 
duce "the  least  private  Injury."  To  these 
specifications  an  answer  is  found  in  Rlalto 
Irrigating  District  v.  Brandon,  103  CaL  384, 
37  Pac.  484.  Central  Pacific  By.  Co.  v.  Feld- 
man,  152  Cal.  303,  92  Paa  849,  and  Northern 
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Ught,  etc..  Ca  t.  Stacher.  13  CaL  App.  404, 
109  Pac.  896.  An  examination  of  the  complaint 
taexe  shows  that  It  meets  the  requirement  of 
section  1244  of  the  Code  of  Civil  Procedure, 
providing  what  the  complaint  In  eminent  do- 
main must  contain,  and  the  pleading  Is  as 
complete  as  the  one  approved  In  the  Northern 
Light  Co.  Case,  supra. 

Summarizing  the  compli^t,  It  appears  that 
the  -plaintiff  Is  a  railroad  corporation;  that 
certain  named  parties  are  the  owners  and 
claimants  of  the  proper^;  that  the  purposes 
tor  which  plaintiff  was  Incorporated  are  fully 
set  forth;  that  It  is  the  specific  purpose  of 
plaintiff  "to  construct  and  build  along  the 
routes  and  between  the  places,  as  hereinafter 
mentioned,  a  ^neral  railroad,  having  a 
standard  gauge,  and  single  or  double  or  more 
tracks  and  the  places  from  and  to  which  the 
said  railroad  Is  Intended  to  he  run,  and 
all  the  Intermediate  branches  of  the  same, 
and  the  estimated  length  of  the  sold  railroad 
and  of  the  said  intermediate  branches  and 
the  location,  general  route  and  termini  of 
said  railroad  are  as  follows"  ^ving  Ui^  In 
detail);  that  a  map,  as  required  by  the  stat- 
ute, accompanies  the  complaint;  "that  for  a 
permanent  freight  and  passenger  d^t  holtd- 
Ing  necessary  for  and  in  the  operation  and 
maintenance  of  said  railroad  plaintiff  re- 
quires that  certain  real  property"  (describing 
it);*  **that  the  real  property  herein  wught 
.to  be  acquired  includes  the  whole  of  an  en- 
tire parcel  or  tract  of  land;  •  •  •  that 
said  real  property  hereinbefore  described  and 
sought  to  Iw  condemned  Is  required  tor  a 
public  use.  to  wit,  to  enable  plaintiff  to  con- 
struct and  maintain  a  railroad  and  to  oper- 
ate the  same  and  the  appendages  thereof  as  a 
common  carrier  of  passengers  and  freight  for 
hire;  •  •  *  that  said  real  property  here- 
inbefore described  and  sought  to  be  condemn- 
ed will  give  and  furnish  the  most  practicable 
location  for  and  the  same  is  necessary  In  the 
building,  construction,  maintenance,  and  oper- 
ation of  said  railroad;  that  neither  the  whole 
nor  any  part  of  said  property  hereinbefore 
described  and  sought  to  be  condemned  has 
heretofore  beeni  appropriated  to  any  public 
use." 

[2]  Appellant  contends  that  "the  proof  fail- 
ed to  show  any  necessity  for  taking  this  land. 
The  most  that  can  be  said  of  the -evidence 
offered  by  plaintiff  is  that  it  showed  ttiat 
plaintiff  had  planned  to  buUd  a  railroad  to 
Woodland." 

Mr.  P.  A.  Havlland,  chief  engineer  of  the 
plaintiff,  testified  that  the  lot  would  be  used 
"for  the  general  purpose  of  a  railway  and 
passenger  depot  It  will  have  to  be  divided 
Into  several  offlces  as  waiting  rooms  for  the 
ladies,  and  gentlemen's  watting  room,  ticket 
offices,  telegraph  offices,  baggage  rooms,  and 
various  other  oihces  that  are  necessary  for 
the  transaction  of  the  general  business  In 
relation  to  a  freight  and  passenger  depot, 
freight  offices,"  and,  furthermore,  that  the 
lot.  sought  to  be  condemned  la  required  and 


necessary  for  the  opwatlon  of  plaintiff's  rall< 
road. 

T.  T.  C.  Gregory,  the  president  of  plaintiff 
corporation,  also  testified  that  this  lot  la 
"necessary  for  station  purposes,"  and  he  as* 
signed  various  reasons  for  his  opinion,  vbidi 
reasons  seem  to  be  entirely  plausible. 

[a]  Appellants  objected  to  the  mediod  of 
proo;^  but  the  determination  of  the  amonnt 
of  land  required  for  such  purposes  must  de- 
pend largely  upon  the  opinion  of  experts.  It 
is  difficult  to  understand  bow  ttie  qnestlon 
oould  be  settled  without  such  anistance. 
The  Jury  must,  ot  course,  determine  the'  is- 
sue; bat  the  aid  of  experts  seems  especially 
appropriate  as  to  how  much  land  is  required 
for  depot  purposes  at  the  terminal  point  for 
a  railroad.  This  is  a  matter  largely  of  tedi- 
nical  Itnowle^  and  skill,  and  while  the  Jury 
are  not  bound,  of  course,  by  the  opinion  of 
the  experts,  snch  assistance  is  generally  need- 
ed. No  case  has  been  dted  In  whlcb  the 
point  was  made,  but  Qie  matter  seems  too 
plain  to  require  authority.  Probably  In  near- 
ly every  condemnation  suit  such  evidence  is 
received  and  usually'  without  objection. 

[4]  It  may  be  added  that,  in  the  detemina- 
tlon  of  the  size  and  location  of  lots  for  de- 
pots, considerable  discretion  must  be  accovd* 
ed  to  railroad  corporations  servii^  a  puUle 
purpose,  subject  to  the  qualification  that 
their  action  must  not  be  captious  or  arbitrary 
nor  unduly  Invade  the  private  right  of  prop- 
erty. 

[K]  In  answer  to  the  contention  of  appel- 
lants that  no  proof  was  offered  tliat  plaintiff 
had  a  franchise  over  the  streets  of  Wood- 
land, it  is  sufficient  to  refer  to  Calitomla 
Southern  R.  B.  v.  Kimball,  61  Cai.  90.  and 
Tuolumne  Water  Power  Co.  r.  FrederiiA:,  13 
Cal.  App.  49S.  110  Pac.  134.  In  the  fbrmer  It 
Is  said :  "Conceding  that  none  of  the  public 
streets  of  San  IMego  can  be  used  by  a  raU- 
road  company,  unless  the  right  to  use  the 
same  is  granted  by  the  dty,  In  the  manner 
prescribed  by  law,  it  does  not  seem  to  us 
to  follow  that  an  action  to  condemn  whatever 
right  the  owners  of  lands  lying  adjacent  to 
said  streets  may  have  therein  cannot  be 
maintained  until-  after  said  dty  has  granted 
a  right  of  way  over  said  streets.  If.  as  the 
appellants  contend,  the  streets  cannot  be  used 
by  the  plaintiff  nntil  after  it  has  acquired 
the  right  to  use  them  from  the  dty.  as  well 
as  from  the  owners  of  adjacent  lands,  we  are 
unable  to  see  why  the  grant  from  the  dty. 
should  be  first  obtained." 

We  can  see  no  distinction  In  this  respect 
between  an  action  to  condemn  a  right  of  way 
and  one  to  acquire  the  fee  for  depot  pnrpoa- 
es. 

[8]  It  Is  claimed  that  the  court  erred  in 
refusing  to  allow  defendants  to  prove  the  size 
and  diaracter  of  the  buildings  necessary  for 
depot  sites  ot  other  railroads.  The  question 
Is  presented  by  the  ruling  of  the  court  aus- 
tainlng  an  objection  to  this  question:  "Will 
you  state  to  the  Jury  what  those  meaaare* 
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mcDts  are?" — referring  to  the  passenger  de- 
pot of  the  Southern  PadBc  Company  at 
Woodland,  and  to  another  similar  question 
relating  to  the  Northern  Electric  depot  at 
Eighth  and  J.  streets,  Sacramento.  The 
questions  were  "objected  to  as  incompetent, 
immaterial.  Irrelevant,  not  responsive  to  any 
issues  in  the  pleadings,  and  it  is  not  shown 
that  this  witness  is  at  all  an  expert,  not 
shown  that  the  purposes  of  the  Southern  Pa- 
dflc  depot  at  Woodland  are  the  same,  it  Is 
not  shown  they  are  terminals,  no  connection 
at  all  between  the  station  bouse  of  the 
Southern  Pacific  and  the  station  house  of 
this  particular  road."  It  is  clear  that  ap- 
pellants should  have  shown  or  offered  to 
show  that  the  circumstances  and  conditions 
surrounding  these  two  instances  were  similar 
to  those  Involved  herein,  and  that  the  said 
areas  were  sufficient  for  the  purposes  of  the 
respective  companies,  in  order  to  make  such 
evidence  admissible.  If  such  connection  had 
been  made  or  promised,  it  may  be  that  the 
evidence  should  have  been  admitted  as  a  ba- 
sis for  comparison  in  estimating  the  necessi- 
ties of  plaintiff;  but,  in  view  of  the  fact 
that  plaiatiff's  position  was  fully  stated  in 
the  objection  and  appellants  made  no  effort 
nor  promiae  to  supply  what  was  essential* 
we  canDot  hold  that  the  rallng  was  errone- 
oua. 

[7]  Appellants  contend  that  "the  court  err- 
ed In  refusing  to  permit  defendants  to  show 
the  general  size  and  the  location  of  the 
principal  streets  of  Woodland."  But.  con- 
ceding the  materiality  of  snch  testimony,  it 
is  apparent  that  appellants  adopted  the 
wrong  course  to  prove  the  facts.  They  at- 
tempted to  show  them  by  the  iutrodactlon  of 
a  certain  map  as  to  which  the  dty  engineer 
of  Woodland  testified  as  follows:  "Q.  Did 
you  make  tliat  map?  A.  I  did  not.  Q.  Have 
yon  ever  checked  that  particular  map  over? 
A.  No,  sir.  Q.  Do  you  know  whether  It  la 
a  correct  and  accurate  map  or  not?  A.  The 
map  is  not  delineated — doesn't  say  it  la  a 
correct  and  accurate  map.  I  guess  I  do 
know,  it  is  not  Q.  It  is  not  accurate?  A. 
No,  sir.  Mr.  Thomas.  The  map  shows  Main 
and  Second  streets?  A.  Yes,  sir.  Mr.  Greg- 
ory. Did  you  ever  check  it  over  for  the 
purpose  of  determining  its  accuracy  at  the 
corner  of  Second  and  Main  streets?  A.  I 
did  not" 

Of  course,  the  matters  attempted  to  be 
shown  by  the  map  could  have  been  testified 
to  by  any  witness  familiar  with  the  dty  of 
Woodland ;  but  it  seems  that  no  such  avail- 
able and  admissible  evidence  was  offered. 
Besides,  we  cannot  say  that  the  facts  sought 
to  be  elicited  would  have  thrown  any  light 
upon  the  issues  before  the  Jury. 

[t,  I]  One  Benjamin  Keehn  testified  that  he 
was  a  carpenter  and  contractor  and  bad  lived 
In  Woodland  for  nearly  21  years,  and,  after 
stating  that  he  had  made  an  examination  of 
the  building  on  the  property  in  controversy, 
be  was  asked:  "Will  yon  state  to  the  jury 
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wtiat  yon  found,  give  a  description  of  that 
property  ?"  After  some  colloquy  between 
counsel,  and  after  certain  preliminary  ques- 
tions to  the  witness  as  to  the  time  when  he 
made  the  examination,  he  answered,  "I  found 
the  building  measured  according  to  tbe  meas- 
urements about  18  by  78  feet,  inside  the 
walls;  and  the  walls  seemed  to  be  in  good 
condition,  more  so  comparatively  than  the 
other  walls  adjoining."  A  motion  was  made 
by  respondent  to  strike  out  the  answer,  and 
it  was  granted.  This  was  erroneous,  since 
no  objection  had  been  made  to  the  question; 
but  the  answer  could  have  been  of  little  If 
any  value,  as  It  did  not  relate  to  the  time 
ef  the  Issuance  of  the  summons.  Besides,  tbe 
ruling  could  have  done  no  harm,  as  tbe  wit- 
ness, thereafter,  made  substantially  the  same 
statement  as  to  the  condition  of  the  building. 

[10, 11]  Appellants  sought  by  the  same  wit- 
ness to  show  the  market  value  of  the  Im- 
provements as  separate  from  the  realty;  bdt 
the  court  held  "that  the  testimony  must  go 
to  the  market  value  of  the  property  as  a 
whole."  Complaint  is  made  of  this  ruling, 
but  it  was  strictly  In  accordance  with  the 
{ course  prescribed  by  the  Code  of  Civil  Pro- 
jcedure.  8  1248,  subd.  1,  as  follows:  "The 
court,  Jury  or  referee  •  •  •  must  ascer- 
tain and  assess:  (1)  The  value  of  the  prop- 
erty sought  to  be  condemned,  and  all  im- 
provements thereon  pertaining  to  the  realty, 
and  of  each  and  every  separate  estate  or  in- 
terest therein ;  if  It  consists  of  different  par- 
cels, tbe  value  of  each  parcel  and  each  es- 
tate or  interest  therein  shall  be  separately 
assessed."  It  thus  expressly  api>ear8  that 
separate  assessments  are  to  be  made  when 
there  are  different  parcels  of  land,  and,  un- 
der the  tamlllar  rule  of  construction,  the 
present  case  is  excluded  by  implication. 

Again,  in  the  answer  of  the  defendants, 
it  was  alleged  "that  the  actual  or  market  val- 
ue of  said  land,  together  with  the  Improve- 
ments thereon,  was  on  the  28tb  day  of  De- 
cember, X910,  the  sum  of  ¥7,000,"  and  when 
Invited  by  plaintiff  to  state  separately  the 
value  of  the  land  and  of  the  Improvements 
they  declined  to  do  so.  Having  thus  refused 
to  make  separate  issues,  they  could  not,  of 
course,  demand  that  the  evidence  be  ad- 
dressed to  separate  valuations,  but  were  re- 
quired to  have  it  correspond  with  the  ^sue 
tendered  by  the  answer. 

[12}  C.  W.  Bush,  a  witness  for  plaintiff, 
testified  that  he  had  resided  in  Woodland 
since  1869  and  was  president  of  the  bank  of 
Yolo  and  bad  been  engaged  In  the  banking 
business  altogether  for  about  50  years,  and 
that  he  was  familiar  with  the  values  of  prop- 
erty  in  the  vicinity  of  the  lot  in  controversy. 
He  estimated  tbe  market  value  of  tbe  Kraft 
property  to  be  $4,000,  on  December  28,  1910. 
The  objection  made  to  his  testimony  was  that 
he  showed  himself  unfamiliar  with  the  in- 
terior of  the  building;  the  witness  admit- 
ting, "I  only  know  of  Its  exterior  appear- 
ance.** It  would  have  been  more  satlsfoctoQ^ 
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if  the  witness  had  inspected  the  interior  be- 
fore testifying,  as  the  character  and  condition 
of  the  Improvements  are  manifestly  Impor- 
tant elements  in  the  determination  of  the 
value  of  the  property.  However,  the  witness 
stated  that  he  assumed  the  building  was  "In 
good  condition,"  and  it  is  quite  apparent  that 
an  examination  of  the  interior  would  not 
have  affected  his  opinion  as  to  the  market 
value.  It  may  be  added  that  he  was  undoubt- 
edly qaalifled  as  an  expert  on  the  question  of 
value. 

Appellants  are  mistaken  in  their  assump- 
tion that  the  same  declared  infirmity  appears 
in  the  testimony  of  Ll  D.  Stephens,  and 
there  can  be  no  donbt  of  his  competency  as 
a  witness. 

[13, 14]  The  refusal  of  the  court  to  submit 
to  the  Jury  certain  special  Issues  proposed  by 
defendants  is  characterized  as  a  violation  of 
the  duty  enjoined  by  section  625  of  the  Code 
ot  Civil  Procedure.  But  that  section,  as 
amended  In  1909  (Stats,  of  1009,  p.  193), 
changed  the  rule  so  as  to  clothe  the  court 
with  discretion  In  the  premises,  and  it  can- 
not be  said  tliat  the  discretion  was  abused. 
Besides,  some  of  the  questions  were  not  with- 
in the  issues,  some  involved  a  question  of 
law,  and  the  others  were  covered  by  the 
qaestions  which  were  submitted. 

We  find  no  prejudicial  error  In  the  matter 
of  Instructions. 

[1 S,  1 B]  Instruction  No.  8  anthorized  the  Ju- 
ry to  take  Into  consideration  future  demands 
"that  may  fairly  he  anticipated  on  account  of 
the  future  growth  of  the  surrounding  commu- 
nity" and  is  within  the  rule  as  laid  down  In 
Spring  Valley  W.  W.  v.  Drinkhouae,  92  Oal. 
532,  28  Pac  681.  The  allegation  that  the 
lot  is  necessary  for  the  purposes  of  plaintiff 
is  sufficient  to  Justify  such  conslderatloii, 
and,  while'  no  specific  question  was  directed 
to  any  witness  as  to  the  future  development 
of  the  community,  it  Is  a  fair  Inference  from 
the  testimony  that  the  lot  in  question  Is  sit- 
uated in  a  prosperous  and  growing  city  and 
country.  Besides,  the  evidence  all  shows 
tbat  the  lot  la  needed  as  set  forth  in  the 
complaint  Hence,  In  any  event,  the  instruc- 
tion could  not  have  been  prejudicial. 

[17]  InstTQctlon  No.  11  does  not  assume 
that  "some  witness  testified  that  the  plain- 
tiff could  afl^ord  to  pay  a  higher  price  for 
the  property  than  it  was  really  worth."  It 
was  probably  nnnecessary  to  caution  the  Ju- 
ry that  an  opinion  as  to  the  valve  orald  not 
be  based  upon  what  the  plalntUI  conld  af- 
ford to  pay  for  the  property,  but  the  horta- 
tory suggestion  could  not  possibly  have  dam- 
aged defendants — assuming  tiuit  the  jurors 
were  iMuest  and  Intelligent  men.  It  may  be 
added  tbat  the  Instructions  as  to  the  meas* 
ure  of  compensation  were  full  and  accurate. 

[IB]  We  deem  it  unnecessary  to  notice  spe- 
cifically the  instructions  pr(^>o8ed  by  defend- 
ants and  which  were  refused  by  Uie  court 
We  think  as  far  as  they  embraced  a  correct 


principle  of  law  end  were  applicable  to  tlie 
facts  they  were  sufficiently  covered  by  the 
charge  which  was  given. 

[11,20]  The  only  other  point  worthy  of 
notice  is  made  for  the  first  time  in  the  clos- 
ing brief  of  appellants,  and  it  coald  therefore 
be  properly  disregarded.  However,  we  have 
given  it  attention.  The  contention  is  that  'It 
Is  essentially  nectary  that  the  Jury  should 
find  that  the  taking  is  necessary  for  a  pub- 
lic use"  while  "the  verdict  as  It  stands  is 
necessary  for  the  use  of  the  plaintiff." 

Quotation  Is  made  from  the  opinion  of 
Judge  Cooley,  ii  Mansfield,  etc.,  R.  Co..  v. 
Clark,  23  Mich.  519,  wherein  it  Is  said :  "We 
think  also  that  the  verdict  of  the  Jury  Is  de- 
fective In  that  it  does  not  find  the  necessity 
for  the  taking  of  this  property  for  the  public 
use.  What  they  say  Is  that  It  Is  necessary 
that  said  real  estate  and  property  should  be 
taken  for  the  purpose  of  said  company.' 
This  is  not  the  finding  required  by  the  Con- 
stitution, either  In  form  or  substance.'* 

The  case  here,  however,  is  quite  different 
There  were  two  questions  presented  to  the 
Jury  besides  the  one  as  to  the  value  of  the 
property.  These  questions  and  the  answers 
returned  are  as  follows:  "Question  1.  Is  the 
taking  of  the  property  described  in  the  com- 
plaint and  sought  to  be  condemned  necessary 
to  the  use  of  plaintiff  for  a  permanent  freight 
and  passenger  depot  building?  Answer:  Yes. 
Question  2.  Is  it  the  purpose  and  Intention  of 
plaintiff  to  build,  construct,  and  maintain 
the  railroad  described  in  plaintiff's  com- 
plaint?   Answer:  Yes." 

The  Inf^ence  necessarily  follows  that  the 
land  Is  necessary  for  a  public  use,  since  the 
use  "for  a  permanent  freight  and  passenger 
depot  building"  in  connection  with  the  oper- 
ation and  maintenance  of  "the  railroad  de- 
scribed in  plaintiff's  complaint"  is  fixed  by 
the  statute  as  a  "public  use."  In  the  Michi- 
gan case,  supra,  no  purpose  whatever  was 
specified,  while  here  the  purpose  designated 
la  necessarily  a  public  purpose  for  which  the 
right  of  eminent  domain  can  be  l^ally  ex- 
ercised. 

We  think  no  sufficient  reason  has  been 
suggested  for  a  reversal,  and  tbe  Jndgioait 
is  therefore  affirmed. 

We  concur:   CHIPMAN,  P.  J.;  HABT,  J. 


(24  C«I.  App.  U3) 

EliDRIDGE  V.  MOWRT  et  aL    (Olv.  3319.) 

(District  Court  of  Appeal,  First  District,  Cal- 
ifornia.   March  18,  1914.  Rehearing 
Denied  May  16.  1914.) 

1.  Pbincipal  and  Aoewt  (8  143*)— Action 

BT  UNDIBCEABED  PBIIfCIPAl.. 

An  nodlscloaed  principal  may  sue  od  a 

contract  entered  into  by  an  agent  for  his  bene- 
fit. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  |g  G02-S12 ;  Dec  Dig. 
i  148.*] 
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2.  Pexroipai,  and  Aoiht  (|  19(m— Acnoiia 

BT    UnoiSCLOSKD  PUMOJPAIi— HTXDElfC»— 

bumciBNCT. 

In  ao  action  b;  a  firm  of  attoroeja  for  feea 
(or  legal  aervlcea  performed  under  a  contract  en- 
tered Into  between  defendants  and  a  corporation, 
erldence  held  to  show  that  the  attomcjs  were 
the  nndisclowd  principal!  of  the  corporation. 

[Ed.  Note.— For  other  caau.  lee  Principal 
and  Agent,  Cent.  Dls.  H  TiS^;  Dec.  Dig.  i 
190.»] 

8.  COWTRACTS  (I  S5*)— CoNSTBUOnOIl— WMI- 

TKN  Contract— PBBSOHFTioifS. 

Where  a  printed  oontracL  engafing  ploin- 
tUTs  aasignora  to  eitabliih  deiendant'a  title  to 
real  property,  contained  a  memorandam  below 
defendant'i  algnatare.  reciting  that  the  fee 
fixed  should  not  apply  in  case  of  contest,  de- 
fendaot  ia  bound  by  that  stipulation,  it  not  be- 
ing shown  that  the  contract  waa  signed  as  the 
result  of  fraud  or  mlatake,  for  a  party  Is  pre- 
aumed  to  be  familiar  with  all  the  tends  of  a 
writt«i  contract,  and  it  la  Immaterial  where 
Ida  signature  appean,  except  where,  by  statute, 
the  contract  must  be  sahacribed. 

(Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  IS  171-185;  Dec.  Dig.  {  35.*] 

4.  Attorney  and  Client  (|  144*)  —  Con- 
tracts (I  154*)— Conbtruotion. 

llie  courts,  in  construing  written  agree- 
ments, follow,  if  possible,  that  construction 
which  tends  to  prevent  injustice,  and  hence  will 
be  reluctant  to  construe  a  contract  lor  legal 
aerricea  as  limiting  the  fee  to  an  amount  con- 
siderably  lees  than  the  necessary  expenditures 
made  by  tbe  attorney. 

[Ed.  Note.— For  otber  cases,  see  Attorney  and 
Client,  Cent  Dig.  H  382/333:  Dec  Dig.  fi 
144:«  Contracts,  Coit.  Dig.  |  785;  Dec  tHg.  i 

Bu  PuADma  (i  289*)— AuBHDiaum— A&- 

LOWANOE. 

In  an  action  for  legal  services  rendered  by 
plalntifTs  assignors,  where  the  original  com- 

{tlalnt  declared  on  an  account  stated,  tbe  grant- 
Dg  of  leave  to  file  an  amendment  declaring  up- 
on the  contract  itself  was  not  an  abuse  of  dis- 
cretion, the  facts  alleged  being  tke  aame  in  both 
cases,  and  the  causes  of  action  arising  oat  of 
tbe  aame  transaction. 

[Sd.  Note. — Fi»  other  caaea,  see  Pleading, 
Gent  Dig.  U  60t  «»;  DeoDIg.  |  236.*J 

5.  Afpeal  avo  Grub  (S  106*)— OBJicnoNS 
—Time  for  Makihq, 

Objectiona  to  tiie  allowance  of  an  amend- 
ment cannot,  im  the  first  tim^  ba  nUsed  mi  ap- 
peaL 

lEd.  Note^For  other  caaea,  aea  Appeal  and 
Error,  Gent  Dig.  1 1149;  Dec.  Dig.  i  iS^*] 

7.  PUUDIMO   <|  248*)— AuBNDifKNT— New 

CAun  or  Action. 

Where  plaintiff,  to  whom  a  claim  for  le- 
gal services  was  assigned,  first  sued  on  an  ac- 
coont  stated,  and  thereafter  amended  his  com- 
plaint and  declared  pn  the  contract  itself,  the 
first  assignment  of  the  chose  In  action  was 
sufficient,  and  a  second,  made  just  before  tbe 
amendment,  was  unnecessary,  and  coutd  not  de- 
feat plaintiirs  right  to  amend  on  the  theory 
that  It  introduced  a  new  cause  of  action. 

[BM.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  H  686.  68T,  689-706,  708^,  709; 
Dec.  Dig.  1^*1      •     .    V-  ^• 

Appeal  from  Superior  Court,  City  and 
County  of  San  B^aadaco;  George  A.  Sturt- 
erant,  Judge. 

Action  hf  0.  V.  Eldridge  against  Emma  H. 
Mowry  and  another.  From  a  Judgment  for 
defendants,  plaintiff  appeala  BeyersedL 


Brittfttu  &  Knhl,  of  San  i  randsco,  for  ap- 
pellaDt  Boger  Johnson  and  R.  B.  Cross, 
botb  of  San  Fraudaco  (Arthur  H.  Brandt,  of 
San  Fnndaeo,  of  counsel),  for  respondenta. 

KERRIGAN,  J.  This  Is  an  appeal  by 
plalntUf  from  a  Judgment  rendered  in  favor 
of  the  defendants.  Tbe  case  grows  out  of 
the  destruction  of  the  public  records  by  the 
San  Francisco  fire  of  April,  1906.  Upon  the 
adoption  by  tbe  Legislature  of  the  act  of 
Jane  16,  1906,  ratitled  "An  act  to  prorlde'for 
tbe  establishment  and  quieting  of  title  to  real 
property  in  case  of  the  loss  or  destruction  of 
pubUc  records"  {Stats.  1906  [Kx.  Sess.]  p.  76), 
commonly  referred  to  as  tbe  McEnemey  Act, 
Tobln  &  Tobin,  a  ooriiartnershlp  of  attorneys 
at  law,  took  steps  for  the  handling  of  suits 
brought  under  said  act  Among  their  clients 
was  tbe  Hlb«iila  Savings  &  Loan  Society, 
many  of  whose  dqwsltors  Intrusted  to  Tobin 
A  Tobln  the  work  of  establishing  the  record 
title  to  their  real  property.  For  convenience 
In  tbe  transaction  of  its  buslnees  Tobin  & 
Tobin  maintained  tbelr  offices  In  tbe  Blberala 
Savings  &  Loan  Society  building,  and  cre- 
ated a  department  therein  specially  devoted 
to  the  title  restoration  branch  of  tbelr  prac- 
tice. They  formed  a  corporation  under  the 
name  of  the  Hlhemla  Title  Restoration  Com- 
pany. This  company's  name,  or  tbe  progil- 
UMit  words  thereof,  were  placed  on  the  door 
of  one  of  tbe  offices  occupied  by  Tobin  & 
ToMn ;  Its  endre  capital  stock  was  Issued  to 
and*  was  owned  by  members  of  the  Tobln 
family  and  two  employes  of  the  copartner- 
ship. The  oorporatlou,  after  its  organlzatlpn, 
so  tar  as  Is  disclosed  by  the  record,  never 
performed  any  corporate  act  It  conducted 
no  buslDess  other  than  to  receive  applications 
to  restore  record  title  to  real  property,  made 
no  expenditures,  and  never  brought  or  defend- 
ed a  suit  In  short  Its  sole  purpose  seems 
to  have  been  one  of  convenience  to  the  copart- 
nership. £mma  M.  &Iowry  and  George  B. 
Mowry,  ber  husband,  defendants  and  re- 
spondents herein,  were  borrowers  from  tbe 
Hlbernla  Savings  &  Loan  Society,  the  loan 
being  secured  by  mortgage  on  property  be- 
longing to  Emma  M.  Mowry,  valued  at  about 
(24,000,  and  situated  at  Grave  and  Buchanan 
streets  In  the  dty  and  county  of  San  Francis- 
co. In  April,  1907,  George  B.  Mowry  called 
at  the  offices  of  Tobln  &  Tobln,  in  the  room 
where  the  work  of  preparing  the  papers  in 
suits  to  restore  title  to  real  property  was  be- 
ing carried  on,  and  there  signed  a  contract 
with  the  Hibernla  Title  Restoration  Company 
to  have  the  title  to  tbe  property  mentioned 
restored.  Thereupon  Tobln  ft  Tobln  prepar- 
ed tbe  necessary  papers,  and  instituted  tbe 
necessary  action  in  tbe  name  of  E(la  M. 
Mowry.  An  answer  to  tills  action  waa  filed 
by  tbe  trustee  In  bankruptcy  of  one  Charles 
Alpers,  who  claimed  ownership  of  the  prop- 
erty. The  case  waa  tried  before  a  Jury,  and 
after  a  vigorous  contest  of  some  three  weeba' 
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duratioE,  a  verdict  was  rendered  la  favor  of 
the  plalDtifC  therein.  At  the  conclusion  of 
the  case  Tobin  &  Tobln  rendered  a  bill  to 
Mowry  and  hla  wife  for  the  costs  they  had 
expended  during  the  trla]  and  In  connection 
with  the  action,  amounting  to  the  sum  of 
$594.61,  and  also  made  a  charge  of  $1,000  for 
their  services  In  maintaining  the  action.  As 
against  this  amount  credit  was  given  for 
the  sum  of  $75  already  paid  by  the  defend- 
ants, leaving  a  balance  alleged  to  be  due  of 
the  sum  of  $1,519.61.  The  defendants  refused 
to  pay  this  amount  for  the  reasons  herein- 
after stated,  and  the  present  action  was 
brought  for  Its  recovery  by  the  assignee  of 
Tobin  &  Tobln. 

At  the  trial  the  defendants  resisted  the 
action  upon  two  main  grounds:  First,  that 
the  contract  sued  upon  was  not  entered  Into 
by  them  with  Tobln  &  Tobin,  to  whom  they 
denied  any  indebtedness,  but  with  the  Ui- 
bernla  Title  Restoration  Company ;  and,  sec- 
ond, that  such  contract  limited  their  liability 
to  the  sum  of  $75. 

To  meet  the  first  proposition,  appellant 
takes  the  position  that  the  Hlbernia  Title  Res- 
toration Company  was  a  mere  agency  of  Tob- 
ln &  Tobln,  though  that  agency  was  not  dis- 
closed to  the  defendants,  and  that  the  as- 
signment to  plaintiff  by  Tobln  &  Tobln  was 
HuCBelent  to  support  the  action.  The  defend- 
ants contend  that  no  such  relationship  ex- 
isted between  the  attorneys  and  the  corpora- 
tion, either  In  law  or  In  fact.  If  this  position 
be  correct,  obviously  no  action  could  be  m&in- 
talned  by  Tobln  &  Tobiu's  assignee,  and  the 
Judgment  of  the  lower  court  should  be  affirm- 
ed. 

[1,2]  It  Is  conceded  that  Id  the  majority 
of  jurisdictions,  including  California,  an  un- 
disclosed principal  may  sue  on  a  contract 
entered  into  by  an  agent  for  his  benefit  The 
record  here  does  not  disclose  any  express 
contract  of  employment  or  agency;  and,  if 
the  latter  relation  existed  between  the  cor- 
poration and  Tobln  &  Tobln,  It  must  be  In- 
ferred from  the  circumstances  surrounding 
the  situation  and  transaction.  We  are  satis- 
fled  that  a  consideration  of  those  circum- 
stances compels  the  conclusion  that  such 
relationship  did  in  fact  exist.  The  nneontra- 
dicted  testimony  shows  that  Tobln  &  Tohln 
oi^anlzed  the  corporation  and  owned  prac- 
tically all  of  its  capital  stock ;  that  It  con- 
trolled and  dictated  Its  management;  that 
the  corporation  had  no  office,  and  no  em- 
ploy^ ;  never  brought'  a  suit  In  Its  name; 
that  the  room  on  the  door  of  which  was  the 
corporation's  name,  or  the  prominent  words 
In  that  name,  was  but  one  of  the  offices  of 
Tobln  &  Tobln ;  that  In  fact  the  only  appear- 
ance made  by  the  coriioratlon  on  the  scene 
In  any  title  rei^toratlon  litigation  was  In  the 
printed  form  of  contract  furnished  by  Toblu 
&  Tobln  to  applicants  for  title  restoration ; 
in  some  advertising  literature,  and  In  a  re- 
ceipt given  by  an  employ^  of  Tobln  ft  Tobin 
to  George  B.  Alowry  tor  the  payment  of  f75 


hereinbefore  referred  to.  From  these  facts 
It  seems  to  us  to  conclusively  follow  that 
the  Hlbernia  Title  Restoration  Company  was 
a  mere  tool  or  instrumentality  of  Tobin  ft 
Tobln  in  the  conduct  of  a  particular  branch  of 
Its  busineBs;  that  it  was  In  fact  a  mere 
agency  by  which  the  copartnership  solicited 
and  received  applications  from  the  public 
to  restore  record  title  to  real  property,  al- 
though such  agency  was  not  disclosed  to  per- 
sons dealing  with  the  company.  Precedent 
is  of  little  Talne  In  determining  this  question 
of  agency,  as  each  case  must  necessarily  de- 
pend upon  its  own  particular  circumstances. 
It  is  difficult,  in  our  opinion,  to  conceive  of 
a  state  of  facts  from  which  agency  could  be 
more  conclusively  Inferred. 

[3, 4}  This  brings  us  to  the  second  ground 
relied  upon  for  a  reversal  of  the  Judgment 

The  contract  sued  upon  wag  brief  In  its 
terms  and  conditions,  and  It  may  not  t)e 
amiss  to  incorporate  it  herein.  Omitting 
certain  data  relative  to  the  condition  of  the 
title.  It  is  as  follows: 

"Application  of  Emma  M.  Mowry  (mar- 
ried) San  Francisco,  April  4,  1907.  To  the 
Board  of  Directors  of  the  Hlbernia  Title 
Restoration  Company.  Gentlemen: — I  hereby 
request  your  company  to  take  all  necessary 
proceedings  to  establish  my  title  to  all  that 
real  property  situate  In  the  city  and  cotmty 
of  San  Francisco  [here  follows  description]. 
In  consideration  of  your  services  relative  to 

above  I  hereby  agree  to  pay  you  $  for 

attorney's  fees  and  all  costs  of  suit  not  to 
exceed  $75,  and  I  hereby  pay  on  account 

$  .   [Signed]   Emma  M.  Mowry,  Owner. 

by  Q.  B.  Howry.  Address,  620  Iry  Ave, 
3.  F. 

"The  above  fee  shall  not  apply  in  case  of 
contest  in  the  superior  or  appellate  courf* 

Plaintiff  contended  at  the  trial  and  here 
maintains  that  the  printed  addendum  appear- 
ing just  below  the  signature  of  the  applicant, 
and  providing  that  the  sum  limited  In  the 
contract  should  not  apply  In  case  of  con- 
test, constituted  a  part  of  the  agreement 
The  trial  court  specifically  found  tliat  the 
parties  did  not  Intend  or  contemplate  that 
it  should,  or  that  it  was  a  limitation  or  a 
condition  on  the  terms  embodied  therein.  It 
the  evidence  Is  sufficient  to  sustain  this  find- 
ing of  the  trial  court,  It  is  obvious  that,  Irce- 
spective  of  the  question  of  agency,  plaintiff 
is  not  entitled  to  recover  the  amount  he 
claims.  It  Is  well  established,  as  asserted 
by  the  defendants,  that  in  ascertaining  the 
intention  of  the  parties  with  reference  to 
written  contracts,  courts  are  not  always  con- 
fined to  the  mere  face  of  the  writing,  but 
should  take  into  consideration  the  sltuatloo 
and  relation  of  the  contracting  parties,  and 
the  circumstances  surrounding  the  execution 
of  the  Instrument  With  this  object  In  view, 
the  trial  court  permitted  evidence  to  be  intro- 
duced as  to  what  occurred  at  the  time  this 
agreement  was  executed.  Such  testimony  is 
very  brie^  and  Is  aa  follows:   G.  B.  Mowz? 
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testified  that  he  had  spoken  to  bis  attorney, 
Mr.  Johnson,  who  had  agreed  to  perform  the 
services  for  $75 ;  that  thereafter  he  received 
a  notiacatton  from  the  Restoration  Company, 
requesting  htm  to  call  at  Its  office  concerning 
this  very  matter,  and  that  be  saw  a  gentle- 
man to  whom  he  told  what  Mr.  Johnson's 
charges  would  be;  that  be  was  Informed  by 
this  gentleman  that  the  amount  was  the 
name  as  the  Restoration  Company  would 
cbarge.  Mowrj-  then  stated  that  be  would 
consult  bis  wife,  the  owner  of  the  property, 
and  give  an  answer  on  the  following  day. 
This  be  did.  Informing  the  party  with  whom 
he  had  consulted  on  the  previous  day  that 
the  company  could  "go  on  and  perform  the 
servlceB.  He  testified  that  he  was  then  asked 
to  sign  the  contract  heretofore  recited,  which 
he  did.  He  claims  that  he  read  no  portion 
of  It,  and  that  bis  attention  was  not  called 
to  the  printed  matter  below  the  signature, 
nor  to  any  terms  of  the  contract  providing 
for  a  larger  fee  in  the  event  of  a  contest  of 
the  suit,  and  that  he  did  not  know  that  there 
were  any  other  terms  In  the  contract  than 
those  which  the  agent  bad  stated. 

W.  B.  Ryder,  an  employe  of  Tobln  &  Tobin, 
and  the  person  referred  to  by  Mr.  Mowry  as 
the  person  with  whom  be  bad  conducted  his 
negotiations,  testified  substantially  to  the 
same  effect. 

The  above  constitutes  all  the  Important 
evidence  as  to  the  circumstances  under  which 
the  contract  was  executed.  It  will  he  ob- 
served that  in  the  conversations  had  between 
Ryder  and  Mowry  no  mention  was  made  of 
that  portion  of  the  contract  which  provided 
tliat  the  stated  fee  should  be  applied  in  case 
of  a  contest.  But  a  party  is  presumed  to 
have  assented  to  all  the  terms  of  a  written 
contract  when  be  signs  It,  and  the  place  of 
the  signature  is  Immaterial  except  in  cases 
where  an  Instrument  Is  required  by  law  to 
be  subscribed.  In  the  absence  of  fraud  the 
positive  terms  of  a  contract  cannot  be  light- 
ly set  aside.  No  fraud  was  pleaded,  nor  did 
the  defendants  pray  for  a  reformation  of  the 
contract  on  the  ground  of  mistake.  No  such 
Issues  are  here  presented.  Clearly  the  evi- 
dence here  presented  to  avoid  the  terms  of 
the  contract  Is  insufficient  for  that  purpose. 

Irrespective  of  what  we  have  said,  the 
so-called  addendum  appeared  Just  below  and 
80  near  to  tlie  signature  that  it  seems  im- 
probable that  it  could  possibly  escape  the  no- 
tice of  the  signer.  Moreover,  in  construing 
agreements,  courts  follow,  where  it  Is  possi- 
ble, that  construction  which  prevents  a  fail- 
ure of  justice.  The  amount  that  the  defend- 
ants seek  to  limit  appellant  to  In  payment  of 
the  services  of  Tobln  &  Tobln  Is  but  a  small 
portion  of  the  actual  outlay  In  costs  alone. 

[8,1]  It  is  further  claimed  that  the  trial 
court  abused  Its  discretion  In  permitting 
the  addition  of  the  second  cause  of  action  in 
the  second  amended  complaint;  and  also 
that  the  assignment  upon  which  the  second 
cause  of  action  was  based  was  executed  sub- 


sequent to  the  commencement  of  the  action. 
The  original  complaint  was  filed  April  11, 
1910,  and  was  brought  on  the  theory  of'  an 
"account  stated,"  the  complaint  being  en- 
titled "Complaint  on  account  stated."  Sub- 
sequently, and  after  a  demurrer  had  been 
Interposed,  an  amendment  was  filed.  This 
document  was  entitled  "Amended  complaint 
on  account  stated,"  and  set  out  substantially 
the  same  facta  that  bad  been  Included  In  the 
original  complaint  To  this  amended  com- 
plaint an  answer  was  filed,  and  It  was  upon 
the  issues  tendered  by  these  pleadings  that 
the  case  first  went  to  trial.  Evidence  was 
taken,  and  the  case  submitted.  Thereafter 
plaintiff  filed  and  served  a  notice  of  motion 
to  set  aside  the  order  of  submission  that  bad 
been  entered,  and  asked  for  leave  to  file  a 
second  amended  complaint  The  motion  was 
granted,  and  a  second  amended  complaint  fil- 
ed, which  Included  a  new  count,  viz.,  the 
cause  of  action  now  relied  upon  by  plaintiff. 
An  answer  was  filed  by  the  defendants,  and 
upon  the  issues  thns  formed  the  case  was 
flnaUy  tried. 

The  original  pleadings  were  inadvertently 
omitted  from  the  transcript  though  Included 
in  the  Judgment  roll,  and  by  stipulation  they 
have  been  certified  to  this  court  by  the  clerk 
of  the  superior  court. 

It  'is  claimed  by  defendants  that  the  mo- 
tion, asking  permission  to  amend  and  set  up 
the  second  cause  of  action  and  the  second 
amended  complaint,  was  made  over  their  ob- 
jection, and  that  the  amendment  should 
never  have  been  permitted  by  the  court  for 
the  reason  that  It  set  up  an  entirely  new 
and  separate  cause  of  action  from  that  al- 
ready pleaded.  The  record  does  not  contain 
aru'thing  Indicating  any  objection  to  the  fil- 
ing of  the  second  amended  complaint,  nor 
any  motion  to  strike  It  out  In  whole  or  in 
part;  nor  Is  there  a  bill  of  exceptions  before 
this  court  on  any  ruling  affecting  the  grant- 
ing of  a  motion  to  amend  or  denying  a  mo- 
tion to  strike  out  Aside  from  the  question 
that  the  point  not  appearing  in  the  record 
cannot  for  the  first  time  be  made  on  appeal 
(Groom  v.  Bangs,  153  Cal.  456,  459,  96  Pac. 
503),  no  new  cause  of  action  was  stated. 
The  action  was  brought  for  the  purpose  of 
recovering  an  obligation  claimed  to  be  owing 
to  Tobln  &  Tobln  by  the  defendants.  Wheth- 
er the  plaintiff  sued  on  an  account  stated,  or 
on  the  contract,  the  transaction  out  of  which 
the  action  arose  was  one  and  the  same;  and 
the  court  was  Justified  in  granting  the  right 
to  amend  to  meet  the  established  facts.  Third 
St  Imp.  Co.  V.  McLelland,  137  Pac  10S9. 

[7]  We  conclude,  therefore,  that  there  Is  no 
merit  in  this  contention;  nor  in  the  further 
claim  that  the  assignment  upon  which  the 
second  cause  of  action  was  based  was  made 
subsequent  to  the  filing  of  the  complaint.  It 
appears  from  the  testimony  of  Mr.  Brlttaln 
that  prior  to  the  filing  of  the  original  com- 
plaint an  assignment  of  the  account  sued  on 
was  made  by  Tobln  &  Tobln  to  the  plaintiff. 
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but  out  of  an  abandaace  of  cautton  a  second 
assignment  was  mtide  prior  to  tbe  filing  of 
tiic  second  amwded  complaint  Tbls  second 
assignment  was  entirely  unnecessary,  as  tbe 
original  assignment  was  sufficient  to  show 
that  It  was  tbe  Intention  of  tbe  parties  to 
pass  title  to  tbe  chose  in  action  irrespective 
of  the  form  in  which  the  action  was  pursued. 
Mclntyre  v.  Hauser,  131  Cal.  11,  H  63 
Pac.  69. 
Tbe  Judgment  Is  reversed. 

We  concur:  X^NON,  P.  J.;  RICH- 
ARDS; J. 


(21  Cal.  App.  1B7) 

BOI^D  T.  UNITED  RAIIAOADS  OF  SAN 
FBANCISOO.   (ar.  1165.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia.  March  17,  1&14.  Rehearing 
Denied  Hoy  16,  1914.) 

1.  Cabbiebs  a  246*)  —  Imjttbies  to  Passkn- 
GKBs — Evidence— SuFFiciKNOT. 

In  ao  action  for  tbe  death  of  a  passenger 
on  a  street  car  io  a  collision  with  another  cjir, 
evidence  held  to  sustain  a  finding  that  dece- 
dent was  on  tbe  car  at  the  time  of  tbe  colli- 
rioD. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §|  1275,  1234,  1296;  Dec.  Dig.  i 
246.*] 

2.  Cabbibbs  <8  246*)— Passer OBBS—PBSfraup- 

TI0N8. 

A  person  on  a  street  car  is  presumptive- 
ly a  passenger,  in  the  ahsence  of  countervail- 
ing drdunstances. 

[Ed.  Note^For  other  caaes,  see  Carriers, 
Cent.  Dig.  H  1276,  1284,  1S»6;  Dwt.  Dig.  i 
246.*1 

3.  Cabbibbs  (§  316*)  —  Ihjubibs  to  Passbn- 

GEB8— PBESUUFIIONa. 

Where  a  street  car  passenger  was  injured 
in  a  collision  between  cars,  the  presumption  of 
actionable  negligence  arose,  and  the  earriei^  to 
escape  liability,  must  show  that  the  accident 

was  without  negligence  on  its  part 

[Eld.  Note.-~For  other  cases,  see  Carriers, 
Cent  Dig.  SS  1261,  1262,  1283,  1285-1294; 
Dec.  Dig.  {  316.*] 

4.  Cabbibbs  (S  318*)— Injueibs  to  Pasbkn- 
GEBB— Negligence— Evidence. 

In  an  action  for  the  death  of  a  street  car 
passenger  in  a  coUision  between  cars,  evidrace 
held  to  support  a  finding  of  negligence  in*the 
operation  of  the  cars. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  {{  1270,  1307-1314;  Dea  Dig.  « 
318.*] 

B.  Tbial  (Si  187,  194*>— Pboviinci  or  Jotit— 

INBTRUCTIONS. 

In  ao  action  (or  the  death  of  a  street  car 
passenger  in  a  collision  between  cars,  an  in- 
struction that  plaintiff,  to  recover,  need  only 
show  tbat  decedent  was  a  passenger  at  the 
time  of  the  collision,  tbat  a  collision  occurred, 
causing  decedent's  death,  and  that  the  carrier 
must  exercise  tbe  highest  degree  of  care,  and 
if  decedent  was  a  passenger,  and  a  collision  oc- 
curred causing  bis  death,  a  presumption  of  ac- 
tionable neghgence  arose,  imposhig  on  the 
street  car  comiHiny  the  burden  of  showing  free- 
dom from  oegligeace,  merely  announced  a  rule 
of  evidence  applicable  to  the  case,  and  Ad  not 
deprive  the  jury  of  the  right  to  determine  tbe 


credibility  of  the  witnesses,  or  to  pass  oh  the 
weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
IMr.  Si  413-419,  436,  43»-441,  44<^-4M,  4SW- 
466;  Dec.  Dig.  «  187,  194.*] 

6.  Cabbiebs  (S  305*)— Injtjbies  to  Passes- 
gebs— Liability. 

Where  the  negligence  of  the  gripman  op- 
erating one  car  colliding  with  another  car  was 
at  least  a  contributory  cause  of  the  collision, 
and  continued  up  to  toe  very  time  of  tbe  col- 
lision, the  mere  fact  that  the  sction  of  women 
in  passing  in  front  of  the  other  car  was  a  prox- 
imate cause  of  the  accident  did  not  relieve  the 
street  car  company  of  liability  for  tbe  death  of 
a  passenger  in  the  collision;  but  if  the  cars 
could  have  passed  each  other  in  safety  if  tbe 
women  bad  not  passed  in  front  of  the  car,  so  as 
to  compel  tbe  employe  4n  charge  thereof  to 
stop  it,  and  the  gripman  was  not  guDty  of  neg- 
ligence, and  there  was  no  defect  in  the  eqoip- 
ment  of  his  car,  and  he  could  not  prevent  the 
accident  there  was  no  liability. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  SS  1132,  1136-1139,  1245,  1246; 
Dec.  Dig.  9  305.*] 

7.  Trial  (i  260*)— InsTRUcnoNB— Bequkbts— 
Matters  Covebbd— Dauagbs. 

Where,  in  an  action  for  negligent  death, 
the  court  stated  that  sorrow  and  mental  an- 
guish were  not  elements  <tf  dammces,  and  that 
no  damage  could  he  awarded  aa  a  solace  for 
wounded  feelings,  and  other  instructions  em- 
pbasized  the  fact  that  pecuniary  loss  wsb  tbe 
measure  of  tbe  recovery,  the  refusal  to  charge 
that  no  damage  could  be  given  for  sorrow  or 
Injury  to  feeungs,  or  for  loss  of  the  sodety 
of  decedent,  was  not  prejudiciat 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  i§  6&1-^:  Dec.  Dig.  {  260.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  Geo.  A.  StQrtevant, 

Judge. 

Action  by  Annie  Bond  against  the  United 
Railroada  of  San  Frandaco.  From  a  judg- 
ment  for  plaintiff,  defendant  appeals.  Mo- 
tion to  dismiss  appeal  denied,  and  judgment 

affirmed. 

See,  also,  20  Cal.  App.  124.  128  Pac.  788. 

William  M.  Abbott  and  WUliam  M.  Can- 
non, both  of  San  Francisco,  for  appellant 
Sullivan,  Sullivan  &  Roche,  of  San  Francisco, 
for  respondent 

BURNETT,  J.  This  is  an  appeal  from  tbe 
Judgmmt  in  favor  of  plaintiff  for  $4,600,  al- 
tered In  accordance  with  the  direction  of  tbe 
Supreme  Court,  and  It  la  a  companion  case 
to  No.  1180,  140  Pac— t  Involving  an  appeal 
from  tbe  order  of  the  lower  court  BtrtUng 
from  tbe  record  defendant's  motion  for  a  new 
trial,  tlte  opinion  in  which  is  filed  herewith. 

It  was  the  theory  of  plaintiff  that  her  son. 
Gustave  Fritz,  was  a  passenger  riding  on  the 
running  board  opposite  the  rear  open  sec 
tlon  of  an  electric  car  proceeding  soatlieriy 
on  a  westerly  FUlmore  street  track,  in  San 
Francisco,  on  the  evening  of  December  17. 
1906,  when  the  east-bound  McAllister  street 
cable  car  collided  with  it  at  the  croaslng  of 
said  streets,  and  tltat  by  reason  of  said  col-- 
Udon  the  said  Friti  received  Injuries  from 


*For  othw  cases  use  ssms  toplo  and  asetlon  NUMBER  In  Dec  Dig.  a  Am.  Dig.  Key-No.  Series  *  RWr  Xadem 

tftebMrlng  granted. 
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which  he  died  on  the  28th  of  December,  1906. 
This  appears  saltably  In  the  complaint  with 
tbe  allegation  of  negligent  operation  ct  said 
oars  by  defendant. 

1.  The  preliminary  motion  of  respondent 
to  dismiss  the  appeal,  based  npoif  reasons 
safficiently  appearing  In  said  opinion  In  No. 
IISO,  must  be  denied,  on  the  authority  of 
Sala  V.  City  of  Pasadena,  162  CaL  714,  124 
rac.  539. 

[1]  2.  The  futility  of  appellant's  conten- 
tion as  to  the  insufficiency  of  tbe  proof  that 
tbe  deceased  was  a  passenger  on  said  car  at 
the  time  of  the  accident  la  folly  disclosed  by 
tbe  quotations  made  by  appellants  from  the 
testimony. 

Charles  F.  0*Callagban,  an  attorney  at  law, 
who  was  riding  on  the  forward  eoA  of  the 
east-bound  McAllister  street  car,  testified  as 
follows:  'Tbe  Fillmore  street  car  was  crowd- 
ed, and  there  were  passengers  standing  npon 
tbe  running  boards  on  the  rear  westerly  por- 
tion of  the  open  section.  *  *  *  My  best 
recollection  Is  that  upon  the  Fillmore  street 
ear,  at  about  the  point  where  our  ear  struck 
it.  there  were  three  or  fbur  persons  standing 
on  the  lower  numlng  board  and  about  the 
same  number  upon  the  upper  running  board. 

*  •  •  I  observed  passengers  who  were  In- 
jured on  the  Fillmore  street  car  right  after 
the  collision.  After  the  cars  collided  there 
were  a  number  of  people  spread  aronnd  over 
the  ground.  •  •  •  with  reference  to  the 
rear  portion  of  the  Fillmore  street  car,  tbe 
wounded  passengers  to  wbom  I  have  referred 
were  on  the  ground  alongside  of  the  car — 
along  toward  tbe  southwest  corner  of  Fill- 
more and  McAllister  streets,  in  that  direction. 

*  *  *  My  recollection  is  that  a  number  of 
tbe  passengers  that  were  standing  on  tbe 
westerly  side  of  the  rear  section  of  that 
Koutberly  bound  Fillmore  street  car  fell  to 
the  street  They  fell  as  tbe  Fillmore  street 
car  swerved  away.  •  •  •  As  these  pas- 
sengers were  falling,  I  observed  the  streets 
between  tbe  two  cars,  and  to  which  these 
passengers  fell.  I  saw  no  human  being  ly- 
ing on  that  street  before  the  passengers  fell. 
Home  of  tbe  passengers  that  fell  got  up,  bnt 
three  continued  to  lie  on  the  street  There 
was  a  boy  pretty  close  to  the  rear — that  is, 
in  about  Uie  direction  that  the  Fillmore 
street  ear  swerved  from— and  over  there 
along  south  of  him  were  two  other  persons. 
These  passengers  fell  from  the  car  and  sub- 
sequently lay  upon  the  street  •  •  • 
These  three  people  were  not  lying  upon  the 
street  before  I  saw  these  passengers  falling 
from  the  car.  1  saw  a  number  of  people  fall 
from  the  car,  and  some  of  them  got  up,  and 
these  three  did  not  get  up." 

The  forgoing  was  supplemented  by  the 
testimony  of  F.  E.  Winters,  a  policeman,  who, 
Just  prior  to  the  accident  was  standing  at 
tbe  southeast  comer  of  Fillmore  and  Mc- 
Allister streets,  observing  the  movements  of 
the  c-olllding  cars.  He  tesUtled:  "1  know 
that  a  young  man  by  the  name  of  Gustave 


Fritz  was  one  of  the  Injured.  I  remember 
the  man  well,  both  of  whose  feet  were  crush- 
ed at  the  anklee.  I  remember  Fritz.  I  think 
I  picked  bini  up.  Fritz  was  the  Srst  one  I 
picked  up." 

I  Under  the  rule  as  to  the  credit  to  be  ac- 
I  corded  those  witnesses,  only  one  probable 
Inference  can  be  drawn,  and  that  is  that 
Gustavo  Fritz  was  a  passenger  on  said  Fill- 
more street  car.  Reduced  to  simple  form,  it 
amounts  to  this:  One  witn^e  saw  several 
Individuals  fall  from  the  car  onto  a  certain 
unoccupied  space  on  the  street  Another 
witness,  observing  the  accident  immediately 
goes  to  tbe  Bi>ot  where  these  individuals  are 
lying,  and  pidis  up  one  of  them,  whose  legs 
are  crushed,  and  who  is  Identified  as  Gustave 
Fritz.  The  evidence  would  have  no  greater 
probative  value  if  a  witness  had  testified 
that  he  was  personally  aogualnted  with  said 
Fritz  and  saw  htm  fall  from  the  Fillmore 
street  car  at  the  time  of  the  accident 

[1]  In  addition,  it  may  be  stated,  without 
quoting,  that  the  testimony  of  Rudolph  Wolf, 
a  fellow  passenger  of  Fritz  on  the  Fillmore 
street  car,  and  of  Dr.  William  A.  Mundell, 
who  was  sitting  on  the  extreme  front  of  the 
McAllister  street  car.  Is  strongly  cumulative. 
Having  been  shown  to  be  on  tbe  car,  the  pre- 
sumption would  be  that  Gustave  Fritz  was 
a  passenger.  "A  person  on  a  train  used  for 
carrying  passengers  is,  in  tbe  absence  of 
countervailing  drcumstances,  presumed  to  be 
a  passenger,  and  rightfully  there."  Louisville, 
eta,  Ry.  Co.  v.  Thompson,  107  Ind.  442,  9 
N.  B.  357,  67  Am.  Rep.  120;  People  v.  Doug- 
lass, 87  Cal.  284,  25  Pac.  417.  It  may  he,  as 
claimed  by  ai^llant  that  "the  presumption, 
however,  cannot  be  raised  where  a  person  Is 
only  pretumed  to  have  been  on  the  car."  But 
such  is  not  this  case.  It  la  not  a  mere  pre- 
sumption  that  Fritz  was  on  the  car.  In 
fact,  it  is  no  presumption  at  all,  but  a  neces- 
sary inference  from  the  facts  testified  to  by 
the  witnesses. 

[3, 4]  3.  It  cannot  be  said  that  tbe  evidence 
is  Insufficient  to  support  a  finding  of  negli- 
gence.' Tbe  passenger  having  been  injured 
as  the  result  of  the  operation  of  defendant's 
cars,  the  presumption  of  negligence  would 
arise,  as  the  authorities  hold.  It  was  for  the 
jury  to  determine  whether  this  presumption 
was  overcome  by  tbe  explanation  of  the  ac- 
cident furnished  by  appellant's  witnesses. 
Ilortoo,  the  motorman  of  the  Fillmore  street 
car,  testified:  "The  easterly  bound  McAllister 
street  car  ordinarily  stops  at  the  southwest- 
erly comer  of  McAllister  and  E*lllmore  streets. 
When  It  did  stop,  it  stopped  some  distance 
westerly  from  the  westerly  track  of  Fillmore 
street  the  track  on  which  my  car  was  being 
operated  at  the  time  of  the  colUslon.  If  tbe 
McAllister  street  car  bound  in  an  easterly 
direction  bad  stopped  where  it  ordinarily 
did  stop,  and  where  it  should  have  stopped, 
at  the  southwesterly  corner  of  Fillmore  and 
McAllister  streets,  it  would  have  been  some 
distance  from  my  car.  *  *   *   1  knew  that 
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prior  to  tbe  time  of  this  colUslon  there  bad 
been  a  heavy  drizzle.  I  also  knew  from  my 
experience  as  a  motorman  that  this  driz- 
zling caused  the  tracks  to  became  slippery,  es- 
pecially down^ade.'*  The  rules  of  the  com- 
pany required  those  in  chaise,  before  cross- 
ing the  tracks  of  Intersecting  lines,  to  "bring 
their  cars  to  a  full  stop  at  the  near  cross- 
walks, see  that  the  way  is  clear,  and  cross 
tracks  at  .  a  greatly  reduced  speed";  and 
they  also  provided  that  "when  an  intersec- 
tion occurs  at  a  grade,  or  at  the  foot  of  a 
grade,  or  If  they  are  both  on  the  downgrade, 
the  eai*  on  the  steepest  grade  la  to  be  given 
the  right  of  way.  But  no  car  must  proceed 
nntU  after  they  have  made  a  full  stop. 
•  •  •  When  a  car  comes  to  a  full  stop  be- 
fore crossing  an  intersecting  line,  and  an< 
other  car  is  approaching  at  right  angles,  the 
first  car  must  not  start  until  the  other  car 
has  come  to  a  full  stop."  It  appears  that  the 
McAllister  street  car  did  not  come  to  a 
full  stop  at  the  intersection,  neither  did  the 
Pillmore  street  car  wait  for  the  said  Mc- 
Allister street  car,  as  the  rules  required.  Of 
course,  an  excuse  was  given  for  the  move- 
ment of  each;  bat  we  cannot  say  that  the 
Jury  was  bound  to  accept  It  as  satisfactory. 

[8]  4.  Among  the  instructions  given  by  the 
court,  the  following  are  severely  criticised  by 
appellant:  "To  entitle  plaintiff  to  recover  In 
this  case,  It  is  sufficient  to  show  that  Oustave 
Fritz  was  a  passenger  on  said  southerly 
t>ound  Fillmore  street  car  at  the  time  of  tbe 
collision,  that  the  collision  occurred,  and  that 
said  Gustave  Fritz  was  killed  as  a  result  of 
Injuries  received  In  said  collision.  Tbe  law 
does  not  impose  iipon  tbe  plaintiff  tbe  duty 
of  showing  that  Gustave  Fritz  was  free  from 
fault,  or  did  not  contribute  by  his  own  neg- 
ligence to  the  Injuries  which  resulted  In  his 
death."  And:  "A  carrier  of  passengers  is 
required  to  exercise  the  highest  degree  of 
care  In  their  transportation,  and  is  respon- 
sible for  Injuries  received  by  them  while  In 
the  course  of  transportation,  which  might 
have  been  avoided  by  the  exercise  of  such 
care.  If  you  find  that  Gustave  Fritz  was  a 
passenger  on  said  southerly  bound  Fillmore 
street  car,  with  which  said  easterly  bound 
McAllister  street  car  collided  on  said  17th 
day  of  December,  1905,  and  while  such  pas- 
senger, said  easterly  bound  McAllister  street 
car  collided  with  said  southerly  bound  Fill- 
more street  car,  upon  which  be  was  a  pas- 
senger, then  end  there,  without  fault  on  his 
part,  Inflicting  Injuries  upon  him  from  whlcb 
he  subsequently  died,  then  the  presumption 
of  negligence  arises,  which  throws  upon  the 
defendant  the  burden  of  showing  that  the 
injury  was  sustained  without  any  negligence 
on  its  part,  and  In  the  absence  of  such  evi- 
dence, your  verdict  must  be  In  favor  of  plain- 
tiff for  such  sum  as  under  all  the  droum- 
stances  of  the  case  as  proven  may  be  Just" 

It  seems  unnecessary  to  follow  counsel  in 
their  philosophic  discussion  of  the  seiwrate 
province  of  the  court  and  of  the  Jary  as  to 


questions  of  law  and  of  fact  Such  consid- 
erations ought  to  be  pretty  well  settled  by 
this  time.  It  Is  sufficient  for  us  to  know  that 
the  Supreme  Court  has  held  deliberately 
more  than  once  that  the  only  part  of  such  in- 
structions open  at  all  to  criticism  is  a  correct 
exposition  of  the  law  and  an  accurate  state- 
ment of  the  rule  of  evidence  as  to  the  burden 
of  proof  In  case  of  injury  to  a  passenger  while 
being  transported  by  a  common  carrier. 

In  McOurrie  v.  S.  P.  Co.,  122  Cal.  561,  55 
Pac.  324,  It  Is  said:  "A  prima  fade  case  Is 
established  when  tbe  plaintiff  shows  that  he 
was  injured  while  being  carried  as  a  passen- 
ger by  the  defradant,  and  that  the  Injurr 
was  caused  by  the  manner  in  which  the  de- 
fendant used  or  directed  some  agency  or  In- 
strumentality under  its  controL  The  carrier 
of  passengers  is  required  to  exercise  the  high- 
est degree  of  care  In  their  transportation,  and 
Is  responsible  for  injuries  received  by  them 
while  in  tbe  course  of  transportation  which 
might  have  been  avoided  by  the  exercise  of 
such  care.  Hence,  when  it  it  thown  that  the 
injury  to  the  pasBenger  was  caused  by  the 
act  of  the  carrier  in  operating  the  instrumen- 
talities employed  in  his  business,  there  is  a 
presumption  of  negligence  which  throics  upon 
the  carrier  the  Vurden  of  shourinff  that  the 
injury  teas  sustain^  without  any  n^ltgence 
on  hi§  part." 

In  Bibcock  v.  Los  Angeles,  etc.,  Co..  128 
Cal.  173.  60  Pac.  780,  the  rnle  Is  announced  as 
follows:  "Wh^  tbe  plaintiff  diowed  that  the 
defendant  had  assumed  to  carry  bim  as  a 
passenger  upon  one  of  its  cars,  and  that  while 
being  so  carried  be  had  sustained  an  Injurr 
by  reason  of  tbe  manner  In  wbicb  tlie  car 
was  propelled  alons  its  tracks,  a  prima  fade 
case  of  n^Ugence  was  establUbed,  wblcb  In 
the  absence  of  any  otber  evidence  entitled 
him  to  a  recovery.'* 

In  Kline  v.  Santa  Barbara,  etc.,  Ry.  Co.. 
150  Cal.  741.  90  Paa  125,  tbe  follovring  in- 
struction was  approved:  "Contributory  neg- 
ligence on  tbe  part  of  a  passenger  cannot 
be  presnmed  from  tbe  mere  fact  of  Injury, 
but  must  be  proved.  On  tbe  otber  hand,  the 
proof  of  an  injury  to  a  passenger  on  the 
car  of  a  common  carrier  casts  upon  the  com- 
mon carrier  the  burden  of  proving  that  the 
injury  was  occasioned  by  inevitable  casualty, 
or  some  other  cause  which  human  care  and 
foresight  could  not  prevent,  or  by  contribu- 
tory negligence  of  the  plaintiff,  unless  the 
proof  on  the  pari  of  the  plaintiff  tends  to  show 
that  the  injury  was  occasioned  by  tbe  con- 
tributory negligence  of  the  passenger  or  by 
inevitable  casualty,  or  by  some  other  cause 
which  human  care  and  foresight  could  nut 
prevent" 

Tbe  earlier  cases  are  therein  reviewed  and. 
of  course,  the  question  involve  received  thor- 
ough consideration  In  the  opinion  written  by 
tbe  learned  Chief  Justice. 

In  said  Instructions  there  was  no  attempt 
to  forestall  the  action  of  the  Jury  in  deter^ 
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mining  the  credibility  of  the  wltneeees,  nor 
was  there  any  Interference  with  the  ri|^t  of 
the  Jury  to  pass  upon  the  weight  of  the  whole 
evidence  in  the  case.  The  court  dmply  an- 
nouuced  a  rule  of  evidence  in  this  class  of 
ca»es,  which,  by  virtue  of  the  dectslona,  has 
all  the  force  of  a  statutory  enactment,  and 
which  la  for  the  guidance  of  the  Jurors  in 
their  deliberations.  In  the  cases  dted  by 
appellant,  when  properly  understood,  nothing 
can  be  found  irreconcilable  with  said  instruc- 
tions, and  we  deem  spedflc  notice  of  than 
unnecessary. 

[t]  S.  There  was  no  error  In  refusing  to 
give  the  following  Instruction  proposed  by 
defendant;  "If  yon  find  from  the  evidence 
that  the  gripman  of  the  McAllister  street 
car  was  negligent,  but  that  In  spite  of  such 
negligence  the  accident  would  not  have  oc- 
curred, had  It  not  t>een  that  certain  women 
ran  In  front  of  the  Fillmore  street  car  and 
forced  It  to  stop  in  front  of  the  approaching 
McAllister  street  car,  then  I  Instruct  you 
tt^t  the  action  of  those  women  was  the  prox- 
imate cause  of  the  accident,  and  bi  such  case 
your  verdict  must  be  In  favor  of  the  defend- 
ant. United  Railroads  of  San  Francisco." 

Eiven  if  it  be  admitted  that  the  action  of 
tlie  women  In  alighting  from  one  car  and  In 
their  confusion  passing  In  front  of  the  said 
Fillmore  street  car  was  a  proximate  cause  of 
the  Injury,  this  would  not  exonerate  defend- 
ant, if  It  was  negligent  as  assumed  in  the 
Instruction,  since  Its  negligence  was  at  least 
a  contributory  cause,  that  continued  up  to 
the  very  time  of  the  accident  It  is  only  Just 
to  require  railroad  companies  to  anticipate 
such  action  of  pedestrians,  which  Is  an  addi- 
tional element  of  peril  likely  to  be  encounter- 
ed at  street  crossings.  Manifestly,  the  action 
of  the  women  was  not  an  operative  force  that 
produced  the  Injury,  nor  can  it  in  any  sense 
be  said  to  have  been  an  Independent,  Inter- 
vening cause  that  relieved  defendant  of  re- 
Bponsibllity  for  Its  owd  negligence  without 
which  the  accident  would  not  have  occurred. 

The  court  presented  the  proper  theory  as 
to  the  women  in  the  following  instruction, 
given  at  the  request  of  the  defendant,  the 
only  modlQcatlon — made  necessary  by  the 
facts — being  the  substitution  of  the  word  "mo- 
tornian"  for  "conductor"  as  to  the  Ii^llmore 
street  car,  and  "grlpman"  for  "conductor" 
as  to  the  McAllister  street  car:  "I  instruct 
you  that  If  you  find  from  the  evidence  that 
the  car  of  the  United  Railroads  of  San  Fran- 
cisco moving  south  along  Fillmore  street 
came  to  a  stop  at  (he  comer  of  Fillmore  and 
McAllister  streets,  that  the  conductor  looked 
and  saw  the  McAllister  street  car  approach- 
ing, but  a  sufficient  distance  away  to  allow 
him  to  pass  In  safety  over  the  track,  and  that 
he  did  attempt  so  to  pass,  but  before  he  had 
completely  passed  over  the  track  certain  wo- 
men getting  on  the  car  track  forced  him  to 
stop  bis  car,  and  that  the  conductor  of  the 
McAllister  street  car,  without  any  negligence 


on  his  part,  or  any  defect  In  Qie  equipment  of 
hia  caxt  attempted  to  wtxtp  his  car.  but  was 
nnable  to  do  so  before  It  crashed  into  the 
Fillmore  street  car,  candng  the  accident 
which  resulted  In  the  death  of  Gnstave  Fritz, 
then  I  Instruct  yon  that  no  negligence  has 
been  ahown  on  the  part  of  the  defendant,  and 
yonr  verdict  must  be  in  favor  of  the  United 
Railroads  of  San  Frandsco." 

[7]  a  The  court  refused  an  instmctlon  con- 
taining the  direction:  "I  diaige  yon  that 
no  damages  can  be  given  to  plaintiff  for  sor^ 
row  or  grief,  or  pain  of  mind,  or  Injury  to 
feelings,  or  for  the  loss  <it  the  society  of  de- 
ceased, or  for  his  pain  or  suffering,  or  for 
the  loss  of  his  comfort  or  ivotectlon."  This 
seems,  however,  to  have  been  substantially 
covered  by  the  court  in  reading  from  the  de- 
cision of  the  Supreme  Court  in  Fox  v.  Oak- 
Und  Con.  St  Ry.,  118  OaL  65,  fiO  FaC;  25,  62 
Am.  St  Rep.  216.  It  was  therein  stated  that 
"sorrow  and  mental  angnlsfa  caused  by  death 
are  not  elements  of  damage.  Yon  cannot 
award  any  damage  to  the  plaintiff,  as  a 
solace  tm  bis  wounded  feelings,  because  of 
the  death  of  his  boy." 

.Otber  instructions  emphasized  the  fact  that, 
"pecuniary  loss"  was  the  measure  of  the 
damages  to  be  recovered  by  plaintiff.  The 
principle  contended  for  by  appellant  most 
have  been  understood  by  the  ]u^,  and,  in- 
deed, we  think  that  in  the  charge  all  neces- 
sary instructions  were  given  for  l^^al  guid- 
ance. We  discover  no  prejudicial  error  in 
the  record. 

The  motion  to  dlamias  the  appeal  is  denied, 
and  the  Judgment  is  affirmed. 

We  concnr:  GHIPMAN.  P.  J.;  HART.  J. 


(U  ArlB.  SS) 
HARRIS  T.  LTON.    (Ko.  1366.) 
(Supreme  Court  of  Arizona.    May  21,  1914^ 

1.  EXECUTOBB  AND  ADMiniSTBATORS  (}  39*)— 

Public  Lands  ({  35*)  —  Entbthan— Lanp 

AS  Part  of  Estate. 

Where  a  widow  who  had  made  a  home- 
stead entry  on  public  land  died  before  she  was 
entitled  to  a  patent,  tbe  land  did  not  belong 
to  her  estate,  and  a  decree  of  the  probate  court 
distributing  it  was  void ;  tbe  heirs  of  tlie  widow 
having  only  a  prpferential  right,  under  Rev. 
St.  U.  S.  fi  2291,  2292  (U.  S.  Comp.  St.  1901, 
pp.  1390,  1394),  to  [terfect  tbe  homestead  entry. 

{Ed.  Note.— For  other  cases,  see  Executors  and 
AdminiBtrators,  Cent.  Dig.  §^280,  285-294 ;  Dec. 
Dig.  I_39;*  Public  Lands,  Cent.  Dig.  ||  72-77; 
Dec  Dig.  S  35.*] 

2.  Courts  (J  97*)— Decisions— Fbecedint. 

In  determining  tbe  conSlcting  rights  of  a 
minor  child  of  a  widow  who,  after  making  en- 
try on  public  land,  remarried  and  died  before 
she  was  entitled  to  a  patent,  and  the  second 
husband,  the  construction  by  tbe  federal  Su- 
preme Court  of  the  federal  laws  governing  the 
rights  of  entrymen  is  binding  on  the  state  courts. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  SS  329-333 ;   Dec.  Dig.  |  »7.*1 

8.  Public  Lanus  (S  35*)— Rionrs  or  Hbibs. 

A  widow,  after  filing  on  public  land  for  a 
'  homestead,  remarried,  and  before  she  became 
I  entitled  to  a  patent  died,  leaving  her  second 
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husband  and  a  minor  child  sole  heirs.  Rev. 
St.  U.  S.  S  2291  (U.  S.  Comp.  St  1901,  p. 
1390),  declares  that,  in  case  a  widow  makes 
ao  entry  under  the  homestead  laws,  her  heirs 
or  devisees  may,  upon  her  death,  make  final 
proof,  and  shall  be  entitled  to  a  patent.  Sec- 
tion 2292  (U.  S.  Comp.  St.  1901,  p.  1394)  pro- 
vides that,  in  case  both  the  fa'ther  and  mother 
shall  die  leaving  an  infant  child  or  children, 
the  right  and  fee  shall  inure  to  the  benefit  of 
such  infant  child  or  children.  Held  that,  as  the 
federal  Supreme  Court  has  construed  these  sec- 
tions as  giving  the  land  to  the  minor  children 
exclusively  only  when  there  were  no  other  heirs, 
and  the  word  "heirs"  as  meaning  those  capable 
of  inheriting  under  the  state  laws,  the  widow's 
seconjj  husband  was  entitled  to  a  life  estate  in 
one-third  of  the  homestead  after  the  issuance 
of  the  patent,  for  Civ.  Code  1913,  par.  1092, 
declares  that,  when  an;  wife  having  title  to 
any  estate  of  inheritance  shall  die,  leaving  a 
surviving  husband  and  children,  the  surviving 
husband  shall  be  entitled  to  an  estate  in  one- 
third  of  the  land  for  life,  remainder  to  the 
child  or  children. 

[Ed.  Note.— For  other  cases,  see  Pablic  Lands, 
Cent  Dig.  {{  72-77 ;  Dec.  Dig.  I  S5.*] 

Appeal  from  Superior  Ccrart,  Yuma  Gomi' 
ty;  Frank  Baxter,  Judge. 

Action  1^  Ebinia  J.  Harris,  a  minor,  by 
next  friend  and  gnardlan  ad  llton,  Mary 
-A.  Wapperman,  against  William  H.  Lyon. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals. Affirmed. 

Mary  A.  Wupperman,  of  Yuma,  for  ap- 
pellant Thos.  D.  Molloy,  of  Yoma,  for  ap- 
pellee. 

ROSS,  J.  The  facts  briefly  stated  are: 
May  Harris,  the  mother  of  plaintiff,  Sled  un- 
der the  homestead  laws  of  the  United  States 
on  the  N.  W.  %  of  section  15,  township  9  S., 
range  23  W.,  O.  ft  S.  R.  meridian,  containing 
160  acres,  in  October,  1903.  In  1906  she  mar- 
ried the  defendant  and  appellee.  In  1907, 
and  before  making  flnal  proof,  she  died,  leav- 
ing surviving  her  the  appellant  daughter 
and  appellee  busband.  The  appellee,  after 
the  death  of  bis  wife,  continued  the  acts  of 
cultivation  and  Improvement  and  made  final 
proof.  Pinal  certificate  was  issued  March  10, 
and  patent  in  June,  1913,  to  the  heirs  of  the 
deceased  entrywoman.  March  81,  1913,  the 
appellee,  as  administrator  of  the  estate  of  the 
deceased  entrywoman,  secured  a  decree  of 
the  superior  court  of  Yuma  county.  In  pro- 
bate, determining  and  declaring  that  appellee 
and  appellant  were  the  surviving  heirs  of  the 
deceased,  and  distributing  said  160-acre  home- 
stead, two-tblrds  in  fee  to  appellant,  and  one- 
third  to  appellee  for  life,  with  remainder  to 
appellant  A  certified  copy  of  the  decree 
of  distribution  was,  on  April  4,  1913,  caused 
to  be  filed  and  recorded  by  appellee  with  the 
county  recorder  of  Ynma  county,  in  Book  38 
Deeds,  at  page  292. 

In  addition  to  the  above  facts,  the  com- 
plaint alleges  that  appellant  was  not  repre- 
sented In  such  proceedings,  and  had  no 
knowledge  of  them;  that  the  court  had  no 
Jurisdiction  to  enter  the  det-ree  ascertaining 


and  declaring  the  heirs,  or  to  make  the  dl:;- 
trtbutlon  of  the  homestead ;  and  that  the 
certified  copy  of  decree,  as  recordeti.  was  a 
cloud  upon  her  title.  Prayer  for  vacation 
and  annulment  of  decree. 

The  answer  consisted  of  a  general  demur- 
rer, some  denials,  and  a  counterclaim.  In 
which  appellee  set  forth  the  nature  and  ex- 
tent of  his  title  to  one-third  of  the  land  and 
premises,  and  asked  that  his  title  to  such  one- 
third  be  Quieted.  In  short  appellee  clainw 
a  life  estate  in  one-third  *t  the  land  as  one 
of  the  donees  or  patentees,  just  as  appellant 
Is  the  donee  of  the  other  two-thirds,  and  the 
other  one-third  subject  to  appellee's  life  es- 
tate. The  case  was  tried  to  the  court  with- 
out a  jury,  and  Judgment  entered  in  favor  of 
appellee  quieting  his  title  to  a  life  estate  in 
one-third  of  the  homestead.  The  anoeal  la 
from  this  judgment 

The  appellant  In  her  brief  says  that  the 
question  as  to  whether  the  appellee  "is  the 
owner  of  and  entitled  to  an  estate  for  life 
in  an  undivided  one-third  of  the  real  proper- 
ty" is  "the  meat  of  the  case."  That  is  the 
question  to  whl(^  both  parties  have  principal- 
ly directed  tbelr  briefs,  and  for  that  reason 
we  shall  overlook  otbec  minor  points  affect- 
ing the  procedure,  and  decide  the  case  finally 
on  its  merits. 

[1]  The  decree  of  the  superior  court  Ln 
probate  distributing  the  real  property  as  part 
of  the  estate  of  the  entrywoman  was  void 
for  the  reason  that  it  was  no  part  of  her  es- 
tate. The  court  was  without  Jurisdiction  to 
make  the  order.  Demars  v.  HIckey,  13  Wyo. 
371,  80  Pac.  521,  81  Pac.  705;  GJerstadengen 
V.  Van  Duzen,  7  N.  D.  612,  76  N.  W.  233,  66 
Am.  St  Rep.  679.  In  this  case,  in  speaking 
of  the  rights  of  the  deceased  entrywoman. 
the  court  said:  "The  land  sold  did  not  belong 
to  the  estate  of  Olia  MIkkleson,  -deceased. 
She  filed  upon  it  as  a  homestead  In  her  life- 
time; but  she  died  before  the  patent  was  is- 
sued, and  even  before  her  right  to  demand 
a  patent  had  accrued.  The  law  gave  her  no 
such  interest  in  the  land  as  could  be  trans- 
mitted by  her  to  her  heirs.  Upon  her  death 
all  her  rights  in  the  land  under  her  home- 
stead entry  ceased,  and  her  heirs  became  en- 
titled, under  the  statute,  to  a  patent,  not  be- 
cause they  had  succeeded  to  her.  equitable  In- 
terest, but  because  the  law  gave  them  prefer- 
ence as  new  homesteaders,  allowing  to  them 
the  benefit  of  the  residence  of  their  ancestor 
upon  the  land.  It  Is  apparent  from  the  stat- 
ute (section  2291.  Rev.  St.  U.  S.  [U.  S.  Comp. 
St.  1901,  p.  1390])  that  Congress  did  not  in- 
tend to  vest  in  the  homesteader  an  Interest 
which  could  be  Inherited  under  the  laws  of 
the  state  where  the  real  estate  might  be  situ- 
ated, the  same  as  other  real  estate,  but  to 
withhold  from  him  such  Interest,  and  specif- 
ically designate  the  persons  who,  on  his 
death,  should  be  entitled  to  secure  the  rigUt 
which  the  original  entryman  would  have  olt- 
tained  had  he  survived.    "What  authority 
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there  Is  on  the  point  sapports  onr  view.  See 
Beruieir  t.  Bernter,  147  U.  S.  242.  18  Sup.  Ot 
244  137  L.  Ed.  152};  Chapman  v.  Price.  32 
Kan.  446,  4  Pac.  807;  Bernier  v.  Bernler,  72 
Micb.  43,  47,  40  N.  W.  SO.  In  Bernier  v. 
Bemter,  147  V.  8.  242.  13  Sap.  Ot  244  [87  L. 
Ed.  152),  the  court  say:  The  object  of  the 
sections  in  question  was,  as  well  observed  by 
counsel,  to  provide  the  method  of  completing 
the  homestead  claim  and  obtaining  the  patent 
therefor,  and  not  to  establish  a  line  of  de- 
scent or  rules  of  distribution  of  the  deceased 
■wtry man's  estate.  Tbey  point  out  the  con- 
■ditions  on  which  the  hom^tead  claim  may  be 
perfected,  and  a  patent  obtained,  and  these 
<c«iditloDs  differ  with  the  different  positions 
in  whi^h  tbe  family  of  the  deceased  is  left 
upon  his  death.' " 

Section  2291,  referred  to.  provides  that,  In 
case  a  widow  makes  an  entry  raiAet  the 
homestead  law,  her  heirs  or  devisees,  in  case 
-of  her  death,  may  make  final  proof  as  therein 
prescribed,  wl^erenpon  th^  shall  be  entitled 
to  a  patent,  as  In  other  cases. 

Section  2292  provides  that,  in  case  both  the 
father  and  mother  should  die,  "leaving  an 
infant  child  or  <^lldren  under  21  years  of 
«ge  the  right  and  fee  shall  Inure  to  be  bene- 
fit of  such  Infant  cMld  or  chlldrea  •  • 
In  Bernier  v.  Bernier,  supra,  it  Is  said :  "Sec- 
tion 2292,  in  providing  only  for  minor  heirs, 
most  be  construed,  not  as  repealing  the  pro- 
vldons  of  section  2291,  but  as  In  harmony 
with  them,  and  as  only  Intended  to  give  the 
fee  of  the  land  to  the  minor  children  exdu- 
sivdy  when  there  are  no  other  heirs." 

[2, 3]  This  construction  of  sections  2291 
And  22^  Is  binding  upon  this  court,  and  it 
under  the  laws  of  Arizima,  the  appellee,  as 
the  surviving  husband  of  the  deceased  entry- 
woman.  Is  an  heir  entitled  to  a  heritable  In- 
terest in  any  estate  belonging  to  the  Intestate, 
the  portion  of  the  hcmiestead  passing  to  him 
■as  such  heir  Is  measured  by  the  share  he 
would  have  inherited  had  the  homestead  been 
an  asset  of  the  estate.  That  is,  he  is  made, 
by  the  federal  law,  the  donee  to  that  extent 
Section  2291  says.  In  effect,  that,  If  a  widow 
having  filed  on  land  shall  die  before  final 
proof  and  patent,  her  heirs  or  devisees  shall 
be  entitled  to  the  patent  upon  a  compliance 
with  the  law.  The  patent  In  this  case  was 
Issued  to  the  heirs  Kenerally,  the  entrywoman 
having  died  Intestate,  and  the  matter  of  de* 
termlning  who  are  the  heirs  and  their  respec- 
tive shares  of  the  homestead  was  left  open 
to  be  decided  by  the  law  of  tbe  state.  Thla 
Is  the  view  adopted  by  the  Secretary  of  the 
Interior  in  the  case  of  the  Heirs  of  May  Lyon 
<thi8  case)  40  I^nd  Dec.  Dept.  Tot  489. 

In  Hutchinson  Investment  Co.  v.  Caldwell, 
152  U.  S.  65,  14  Sup.  Ct  504.  38  U  Ed.  356, 
Chlet  Justice  Fuller,  In  discussing  tbe  word 
"heirs"  as  it  occurs  In  the  pre-emption  laws, 
and  In  context,  as  In  section  2291,  said :  "tTn- 
donbteflly  the  word  'heirs'  was  nsed  as  mean- 
ing, as  at  common  law,  those  capable  of  In- 


beritUw;  but  It  does  not  follow  that  the 
qnestlon  as  to  who  possessed  that  capability 
was  thereby  dedgned  to  be  determined  other- 
wise tiian  by  the  law  of  tbe  state  which  was 
both  the  dtos  of  the  land  and  tbe  domicile  of 
the  owner.  The  object  sought,  to  be  attained 
by  Congress  was  that  tiiose  who  wonid  have 
taken  the  land  on  the  death  of  the  pre- 
emptor,  if  the  patent  had  issued  to  blui, 
should  stili  obtain  It  notwithstanding  hla 
death,  an  ctojeet  whldi  would  be  in  part  de- 
feated by  tbB  excluBloo  of  any  who  would 
have  so  taken  1^  the  local  law  It  the  Utla 
had  vested  In  him.  In  other  words,  Titus 
Intended  to  acquire  the  title,  and  had  corn- 
Idled,  or.  was  ittooeeding  to  comply.  In  good 
faith,  with  the  requlremwts  of  the  law  to 
perfect  his  right  to  it,  and  by  this  statute 
that  light  could  be  perfected  after  his  death 
for  tbe  benefit  of  those  who  would  have  been 
entlOed  If  his  death  had  occurred  after 
patent  instead  of  before.  If  the  provision 
admitted  of  more  than  one  constmction,  that 
one  should  be  adopted  which  best  seems  to 
carry  out  the  purposes  of  the  act.  Bernier 
V.  Bernier,  147  U.  S.  242  [13  Snp.  Ct  244,  37 
L.  Ed.  162].*' 

According  to  the  rale  here  laid  down,  the 
appellant  and  appellee  should  receive  Inter- 
est in  the  homestead  in  the  manner  and  pro- 
portion as  defined  in  section  1092,  B.  S.  Ari- 
zona 1913,  which  reads  as  follows: 

"Where  any  person  having  title  to  any  es- 
tete  of  Inheritance,  real,  personal  or  mixed, 
shall  die  intestate  as  to  such  estate,  and  shall 
leave  a  surviving  husband  or  wife,  the  estate 
of  such  intestete  shall  descend  and  pass  as 
follows : 

"(1)  If  the  deceased  have  a  child  or  chil- 
dren, or  their  descendants,  the  surviving  hus- 
band or  wife  shall  take  one-third  of  the  sepa- 
rate personal  estate  of  deceased,  and  the  bal- 
ance of  such  separate  personal  estate  shall  go 
to  the  child  or  children  of  the  deceased  and 
their  descendants.  The  surviving  husband  or 
wife  shall  also  be  entitled  to  an  estate  for 
life  In  oue-thlrd  of  the  land  of  tbe  intestete. 
with  remainder  to  the  child  or  children  of  the 
intestete  and  their  descendants." 

The  decree  in  the  superior  court  in  probate 
distributed  the  real  property  in  accordance 
with  the  provisions  of  this  section,  and,  while 
the  court  had  no  jurisdiction  of  the  subject- 
matter,  and  was  wltiiout  power  to  enter  the 
judgment,  still  Its  record  would  not  be  a 
cloud  on  appellee's  title,  as  It  was  a  useless 
and  meaning  less  paper  correctly  describing 
the  respective  Interesto  of  the  appellant  and 
appellee. 

The  Judgment  appealed  from  correctly  de- 
creed to  appellee  a  life  estete  to  one-third  of 
the  160  acres,  with  remainder  to  appellant. 

Judgment  is  affirmed. 

FHANKLIN,  a  and  CUNNINGHAM. 
J.,  concur. 
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Ex  parte  SILVAS. 
SlIiVAS  V.  STATE. 
(Cr.  304.) 

(Supreme  Goart  of  Arizona.    May  21,  1914.) 

1.  BU.BEAS  Corpus  (g  30*)  — Function  of 
WEn. 

A  writ  of  habeas  corpaa  is  not  available 
to  correct  mere  errors  or  Irregalaritles  in  pro- 
cedure Id  a  case  where  the  court  has  jurisdiction 
of  the  person  and  of  the  oEFense  charged. 

[Ed.  Note— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  S  25;  Dec.  Dig.  8  30.*1 

2.  Criminal  Law  (g  258*)— Punishment. 

Civ.  Code  1913.  par.  3829.  makes  it  a  mis- 
demeanor to  sell  or  give  away  iDtoxicating  liq- 
uor Ja  a  local  option  district,  but  provides  no 
punishment.  Pen.  Code  1913,  f  19,  provides  that, 
where  no  punishment  is  prescribed,  every  mis- 
demeanor is  punishable  by  imprisonment  in  the 
county  jail  not  exceeding  six  months  or'  by  a 
fine  not  exceeding  $300,  or  by  both.  Chapter 
22,  g  1329,  entitled  "Proceedings  in  Justices', 
Police  and  Recorders'  Courts,"  provides  that  a 
judgment  that  defendant  pay  a  fine  may  also 
direct  that  be  be  imprisoned  until  the  Sne  is  sat- 
isfied, is  the  proportion  of  one  day's  imprison- 
ment for  every  dollar  of  the  fine.  Held,  that  a 
justice's  judgment  for  selling  intoxicants  in  a 
local  option  district  which  imposed  a  fine  of 
$250,  and,  in  default  of  payment,  imprisonment 
for  uO  days,  was  legal  and  valid ;  accused  be- 
ing entitled  to  $4.16%  credit  fvr  each  day  of 
imprisonment,  and  the  court  being  authorized 
to  allow  a  larger  credit  than  fl  a  day. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  645-661;  Dec.  Dig.  {  25&*J 

Appeal  from  Superior  Court,  Maricopa 
County ;  J.  a  PhiUIps,  Judge. 

Application  by  Jose  Silvas  for  a  writ  of 
habeas  corpus.  EYom  a  Judgment  dismissing 
the  applIcatloD,  petitioner  appeals.  Affirmed. 

J.  B.  Woodward,  of  Phcenix,  for  appellant. 
G.  P.  BuUard,  Atty.  Gen.,  and  Leslie  C. 
Hardy,  Asst  Atty.  Gen.,  for  the  State. 

ROSS,  J.  The  petitioner  was  tried  and 
convicted  in  the  Justice's  court  of  Glendale 
precinct,  Maricopa  coanty,  March  14,  1914, 
on  four  separate  and  distinct  complaints 
charging  him  with  four  separate  and  distinct 
misdemeanors  in  selling  Intoxicating  liquors 
In  a  local  option  district,  to  wit,  Glendale. 
In  each  case  he  was  adjudged  to  pay  a  fine 
of  $250,  and.  Id  default  of  the  payment  of 
said  sum  of  money,  to  be  imprisoned  in.  the 
county  jail  of  Maricopa  county  for  00  days. 

The  application  for  writ  of  habeas  corpus 
was  first  made  to  the  superior  court  of  Mari- 
copa county,  and  by  thafeourt,  on  final  hear- 
ing, dismissed*  as  without  merit  It  Is  here 
on  appeal. 

The  petition  for  writ  assigns  several  rea- 
sons why  petitioner's  imprisonment  is  Illegal, 
but  he  argues  only  three  reasons  In  his  brief: 
First,  that  the  judgment  of  conviction  is  void, 
in  that  It  fails  to  specify  the  number  of 
dollars  per  day  that  defendant  should  be 
credited  with  for  each  day  of  his  confine- 
ment; second,  that  the  fine  Imposed  was  In 
the  nature  of  a  debt  due  from  petitioner  to 
the  state,  and  that  Imprisonment  tlwrefor  Is 


In  violation  of  section  18,  art  2,  Constitution, 
which  prohibits  imprisonment  for  debt  ex- 
cept in  cases  of  fraud ;  third,  that  the  sen* 
tence  Is  cruel  and  unusual. 

[1]  It  is  well-settled  law  that  the  writ  of 
habeas  corpus  may  not  be  substituted  for 
writs  of  error  and  appeals.  It  Is  not  one  of 
Its  functions  to  correct  mere  errors  or  irregu- 
larities in  procedure.  If  a  court  having  juris- 
diction of  the  person  and  the  offense  charged 
commits  errors  In  the  procedure  or  the  ad- 
ministration of  the  law,  or  if  irregularities 
occur  In  the  course  of  the  trial,  such  errors 
and  irregularities,  if  they  affect  the  substan- 
tial rights  of  t^e  prisoner  to  his  prejudice, 
on  appeal,  under  the  laws  of  Arizona,  may 
and  should  be  corrected.  In  this  proceeding, 
however,  upon  a  determination  that  the  trial 
court  possessed  Jurisdiction  of  the  person  and 
the  offense  and.  power  to  Infilct  the  particular 
judgment  or  sentence  given,  under  the  well- 
settled  law,  no  relief  can  be  afforded.  We 
cannot  correct  errors  or  irregularities  on  a 
petition  for  a  writ  of  habeas  corpus.  If  any 
snch  occurred  In  the  trials,  an  appeal  was 
open  to  petitioner,  and  the  remedy  therein 
ample  to  protect  his  rights.  Bailey  on 
Habeas  Corpus,  g  30;  Sennott's  Case,  146 
Mass.  489.  16  N.  B.  448,  4  Am.  St  Rep.  344; 
Ex  parte  Gibson,  31  Cal.  619,  91  Am.  Dec. 
040;  State  v.  Klock,  48  La.  Ann.  67,  IS 
South.  957,  55  Am.  St  Rep.  259,  and  note  at 
pages  204-275;  Savin  Petitioner,  131  U.  S. 
207,  9  Sup.  Ct  099,  33  L.  Ed.  150;  21  Cyc. 
285. 

[2]  Sutton  3829,  R.  S.  1913,  makes  It  a 
misdemeanor  to  sell,  exchange,  or  give  awaj', 
with  the  purpose  of  evading  the  law,  any 
Intoxicating  Uqaor  whatsoever  in  a  local  op* 
tion  district,  but  affixes  no  punishment 

Section  19,  Penal  Code  1913,  provides  that 
in  cases  where  no  punishment  is  prescribed, 
every  misdemeanor  Is  punishable  by  imprison- 
ment in  the  county  Jail  not  exceeding  six 
months  or  by  a  fine  not  exceeding  $300.  or  by 
both.  The  punishment  of  which  petitioner 
complains  was  In  each  of  the  four  cases  con- 
siderably less  than  the  law  permitted. 

Section  1329,  c.  22,  Penal  Code  1913, 
tltled  "Proceedings  In  Justices',  Police  and 
Recorders'  Courts,"  provides  that:  "A  Judg- 
ment that  a  defendant  pay  a  fine  may  also 
direct  that  be  be  imprisoned  until  the  fine  is 
satisfied  In  the  proportion  of  one  day's  im- 
prisonment for  every  dollar  of  the  fine."  It 
Is  the  contention  of  petitioner,  under  this 
section,  that  the  Judgment  should  have  re- 
cited a  credit  in  dollars  for  each  day's  con- 
finement It  has  been  decided  by  the  Califor- 
nia courts,  from  which  this  section  Is  taken, 
that  the  trial  court  can.  in  Its  discretion,  al- 
low a  larger  credit  per  day  than  $1.  He  may 
allow  as  many  dollars  per  day  as  he  thinks 
right  as  a  credit  upon  the  fine.  We  quote 
from  the  syllabus  In  Ex  parte  Soto,  26  Pae. 
530  (88  CaL  62^:  "Directing  imprisonment 
until  the  fine  be  satisfled,  at  the  rate  of  me 
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.day  for  $2  ot  tbe  fine,  does  not  render  tbe 
Judgment  void,  and  therefore  authorize  tbe 
discharge  of  the  prisoner  on  habeas  corpus." 

In  the  present  case  tbe  fine  Imposed  was 
$2S0,  and,  iu  default  of  lis  payment.  Imprison- 
ment for  60  days.  Tbe  only  difference  In  this 
Benteuce  and  the  sentence  In  -the  Soto  Case 
is  that  In  tbe  latter  tbe  proTl^on  was  made 
that  the  prisoner  sbonld  rec^ve  credit  at 
the  rate  of  $2  Cor  every  day  he  wm  confined, 
and  In  the  former  the  credit  allowed  for  each 
day's  imprisonment  was  left  to  calcalatton. 
It  is  quite  definite,  however,  fliat  the  petition- 
er is  entitled  to  $4.10%  ci«dlt  for  each  day 
ot  his  Imprisonment. 

Section  1808,  Penal  Code  lOlS,  provides 
that  Justice's  courts  have  Jurisdiction  of  "all 
misdemeanors  punlsdiable  by  fines  not  ex- 
ceeding three  hundr^  dollars,  or  imprison- 
ment not  exceeding  six  months,  or  by  both 
Buch  fine  and  Imprisonmoit''  By  this  sec- 
tion tbe  Jurisdiction  of  the  Justice  of  the 
peace  to  hrar  and  detenolne  the  offenses 
charged  agaliut  the  petitioner  ts  made  plain. 
It  Is  also  (dear  that  flie  punishment  inflicted 
was  within  the  terms  of  tbe  law.  Tbe  jnd|^ 
ment  may  be  subject  to  criticism  in  not  more 
explicitly  proriding  per  dl«n  credit  for  each 
day's  imprisonment  of  the  petitioner  and  for 
his  dl^diarse  from  custody  upon  full  payment 
of  fine  with  cash,  or  imprisonment  credit,  or 
both,  but  the  judgment  is  not  void  entitling 
the  petitioner  to  his  discbarge  In  this  pro- 
oeeding. 

The  pnAibltion  In  the  GonsHtutlon  against 
imprisonment  for  debt  only  applies  to  debts 
aridng  from  contract,  ^ther  express  or  Im- 
plied. It  has  no  application  to  fines  imposed 
In  criminal  proceedings  for  violations  of  the 
criminal  laws  of  the  state  8  Gyc.  879,  881. 

The  last  point  made  by  petitioner  that  his 
punishment  is  cruel  and  unnsnal  does  not 
appear  to  be  entitled  to  consideration  for  two 
very  good  reasons:  First,  it  is  without  merit ; 
and,  second,  It  cannot  be  raised  in  this  pro- 
oeeding. 

Judgment  is  afllrmed. 

FRANKLIN,  C  3.,  and  CtJNNINOHAM,  X, 
concur. 


(TO  Or.  222) 

CUNNrNGHAM  v.  FRIENDLY. 

(Supreme  Coort  of  Oregon.   April  21,  1914.) 

L  Trial  (8  53*)— Reckptioii  of  Bvidbncb— 

Effect  of  ADinssiotr. 

An  exhibit  admitted  in  evidence  mny  be 
considered  for  what  it  contains,  r^ardleas  of 
who  introdoced  it. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  88  124.  129 ;   Dec.  Dig.  {  53.*] 

2.  Brokers  (§  82*)— Actions  for  Coupensa* 
HON— Issues. 

In  an  action  by  a  broker  for  commission 
on  a  sale  of  real  estate,  which  failed  because 
of  alleged  insnffidency  of  the  abstract  furnished 
by  defendant,  any  defects  in  tbe  title  offered 
must  be  made  specific  issues  and  tried  by  the 


court  and  plaintiff  most  all^  In  what  respects 
the  abstract  ia  defective. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  SI  101-103;   Dec.  Dig.  §  82.*] 

S.  Brokers  (j  51*)— Right  to  Compensation 
—Performance  of  Contract, 

Where  a  broker  is  employed  "to  make  sale 
of  tbe  real  property  •  •  *  and  to  execute  a 
binding  contract  of  sale,"  the  fact  that  he 
brought  the  owner  and  a  purchaser  together, 
and  that  the  latter  made  a  payment,  does  not 
entitle  the  broker  to  his  commission  when  tbe 
sale  is  not  conanmmated  because  oi  refusal  of 
the  purchaser  to  accept  a  title  which  is  good 
in  taw. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  S  89;   Dec  Dig.  8  51.*] 

4.  Frauds,  Statute  of  (8  129*)— Opkratiow 
AND  Effect— Part  Patuent. 

Though  a  part  payment  binds  a  contract 
of  sale  of  personalty,  it  does  not  bind  a  purchas- 
er of  real  estate :  either  a  contract  in  writing 
or  such  part  performance  as  takes  it  out  of  the 
statate  being  essential. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  J|  287-292,  303,  300-308* 
310-312,  314,  318-320.  322,  823,  825,  826;  Dec, 
Dig.  8  129.*f 

On  petition  for  rehearing.  Denied. 
For  former  opinion,  see  189  Pac.  928. 

EAKIN,  J.  [1]  It  is  not  a  matter  of  im- 
portance who  introduced  defendant's  Exhibit 
1.  It  was  here  for  the  consideration  of  what 
It  contained,  regardless  of  who  offered  It. 
Jennings  v.  Trammer,  S2  Or.  149,  96  Pac. 
874,  23  L.  R.  A.  (N.  S.)  164,  132  Am.  St  Rep. 
680,  and  cases  there  cited;  Patton  v.  Women 
of  Woodcraft.  65  Or.  33, 131  Pac  621.  It  U 
objected  that  the  law  does  not  make  tbe  court 
the  searcher  of  the  record  as  to  tbe  abstract 
of  title.  That  may  be  trae,  hut  the  law  does 
make  the  court  the  Judge  of  whether  the  ab- 
stract Is  suffldrait ;  and  there  is  no  question 
here  as  to  tbe  sufficiency  of  tbe  title. 

[1]  If  there  be  defects  In  the  title,  they 
most  be  made  spedfle  issues  and  tried  by  the 
court;  and  if  plaintiff  objects  to  the  abstract 
as  suspicious  or  defective,  be  must  allege 
what  Is  defective  and  in  what  respects.  He 
cannot  call  an  expert  to  decide  the  matter 
for  tbe  court,  and  custom  or  practice  of  at- 
torneys or  abstractors  will  not  determine  tbe 
tlU^  nor  the  rule  of  evidence  In  relation 
thereto.  A  complete  abstract  of  title  does 
not  mean  the  complete  evidence  of  the  title, 
but  a  synopsis  of  the  data  as  to  tbe  title. 

[I]  The  plaintiff  was  not  employed  to  And 
a  purchaser  for  the  lots  and  to  bring  tbe  pur^ 
diaser  and  seller  together,  but  "to  make  sale 
of  the  real  property  *  for  tbe  price 

of  925,000  *  *  *  and  to  execute  a  bind- 
ing contract  of  sale  on  our  behalf.  In  case 
tbe  above  pn^ierty  is  sold  or  disposed  of, 
•  •  •  you  shall  have  •  •  •  $676  com- 
mission On  the  above  price."  This  case  does 
not  come  within  the  rule  announced  In  Henry 
v.  Harker,  61  Or.  276,  118  Pac.  205,  122  Pac. 
298.  No  specific  obJecUons  are  made  In  the 
pleadings  or  in  the  evidence  to  the  title  to 
the  property ;    and  the  whole  controversy 
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therein  Is  aa  to  the  mffldoicy  of  tbe  abstract. 
Plolutlff  relies  npoo  the  fact  tiiat  he  broagtat 
Rocky  and  Friendly  together,  but  that  does 
not  bring  plaintiff  within  his  contract  to  sell; 
neither  does  Rocky  by  his  letter  (PlalntUTs 
Bxhibit  E)  agree  to  buy. 

[4]  A  deposit  on  the  price  does  not  bind  the 
purchoser  to  buy.  There  must  be  a  con- 
tract In  writing  or  such  part  performance  as 
takes  the  case  out  of  the  statute.  A  part 
payment  binds  a  contract  of  sale  of  personal 
property,  but  not  of  real  estat&  Bee  Oooper 
T.  Thomaaon,  30  Or.  161»  45  Paa  296. 

The  petition  is  denied. 

UcBRIDE;  G.  J..  and  BEAN  and  McNARY, 
3J^  concur. 

(Tl  Or.  15> 

HcDANIEL  T.  LEBANON  LUUBER  GO.  t 
OSnpreme  Court  of  Or^n.    April  21,  1914.) 

1.  MaBTBB  AVD  StRVANT  <|  291*)— Injumes 
TO  SBBVAKT— ACTIOMS— iNSTRDOnONS. 

In  an  action  for  the  death  of  a  servaot  In 
a  sawmill,  where  a  factory  certificate  to  the 
effect  that  the  factory  act  has  been  complied 
with,  is  introduced  in  evidence,  and  a  deputy 
labor  commissioner  testifiea  that  he  inspected 
the  premises  before  its  issuance,  but  also  tes- 
tifies that  be  did  not  know  of  defects  in  the 
machiDerf  sliown  by  the  evidence,  an  instruc- 
tion that  the  purpose  of  the  factory  certificate 
aa  evidence  is  to  aid  in  discovering  the  motives 
of  the  deputy  labor  commiRsioner,  that  the  fac- 
tonr  act  is  not  the  law  under  which  the  action 
is  broagfat,  and  the  labor  commissioner  is  not 
the  official  to  determine  whether  plaintiff  has 

Jiroven  her  case,  hut  that  is  ezclnsively  for  the 
ary  in  the  light  of  the  instructions,  is  not  er* 
roT,  though  L.  O.  L.  $  5046,  makes  the  factory 
certificate  prima  fade  evidence  of  compliance 
with  the  act 

VEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  «  1133,  1134,  1136-1146; 
Dec.  Dig.  i  291.*r 

2.  Tbiai.  <S  100*)— Instbitotions— Pbovircb 
OF  Court  and  Jubt— Sobhissioh  or  Quis- 

TI0N8  OF  Law. 

In  an  action  for  death  of  a  servant,  an 
instruction  as  to  decedent's  assumption  of  risk, 
if  the  jury  find  that  defendant  had  not  violated 
any  statute  relative  to  its  'machinery,  without 
a  statement  of  the  obligations  put  upon  an 
employer  by  statute,  is  properly  refused  as  a 
submission  of  a  question  of  law  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  H  467-470;  Dec.  Dig.  |  199.*] 

8.  Master  Ann  Sebtant  (|  204*)— Injuubs 
TO  Servant— AssuvFTZon  of  Risk— Siatd* 

TOBY  PboVISIONS, 

Employers'  Liability  Law  (Laws  1911,  p. 
16)  i  1,  requiring  persoos  having  charge  of  any 
work  isvoIvioK  risk  to  employes  to  use  every 
device,  care,  and  precaution  practicable,  limited 
only  by  the  necessity  for  efficiency,  and  without 
regard  to  cost,  and  section  3,  imposing  penal- 
ties for  failure  to  comply  with  the  act,  elimi- 
nates the  defense  of  assumed  risk  in  actions 
within  It 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  544-546;  Dec.  Dig.  | 
204.*] 

4.  Death  <|  96*)  —  Actions  worn  GAUsiiro 

Death — Measure  of  Damages. 

Whatever  rule  of  dnmages  may  hdve  ap- 
(>lled  under  L.  O.  L.  j  380.  giving  a  right  of 


action  for  wrougfal  death  to  die  personal  rep- 
resentativea  of  the  decedent  the  same  does 
not.  apply  to  an  action  under  Employer^  Lia- 
bility Law  (Laws  1911,  p.  16).  giviog  a  right 
of  action  for  death  caused  by  violation  of  that 
law  to  certain  persons,  ezclndiog  the  esUte 
of  the  decedent  except  where  none  of  the  per- 
sons  named  is  in  eiristence,  or  the  person  eoti- 
tled  resides  in  a  foreign  country  so  remote  as 
to  render  it  extremely  difficult  to  prosecute  the 
action,  and  io  other  cases  the  damages  are 
measured  by  the  pecuniary  loss  of  the  person 
entitled  to  them. 

[Ed.  Note.— For  other  cases,  see  Death.  Cent 
Dig.  I  122;  Dec.  Dtg.  |  06.*] 

Departmoit  1.  Appeal  ftom  Circuit  Cmut, 
Linn  County;  Percy  R*  Kell7i  Judgei. 

Action  by  NelUe  HcDudel  asainst  die  Le- 
banon Lumber  Company.  From  a  Jndgmnt 
for  plaintiff,  defendant  appeals.  Affirmed. 

This  Is  an  action  by  Nellie  McDaniel 
against  the  Lebanon  Lumber  Company,  a  cor- 
poration, to  recover  damages  resulting  from 
the  death  of  her  husband.  Warren  UcDanlel 
January  4,  1912.  while  he  was  employed  in 
the  defendant's  sawmill.  The  negligence  set 
forth  In  the  complaint  and  relied  upon  aa 
forming  a  basis  for  the  recovery  consists 
briefly  In  the  alleged  carelessness  of  the  de- 
fendant In  providing  and  using  In  Its  mill  a 
defective  canting  gear;  tn  furnishing  head- 
bloc^  that  were  not  of  sufficient  height; 
in  not  supplying  guards  to  prevent  logs  from 
being  thrown  over  the  headbloclcs  and  upon 
the  saw  carriage;  In  placing  a  hook  In  a 
dangerous  situation  on  the  carriage;  In  not 
warning  the  deceased  of  dangers  that  were 
not  apparent  to  him;  and  tn  failing  to  in- 
struct him  as  to  the  duties  demanded  of  him, 
and  of  which  he  was  ignorant,  as  the  de- 
fendant well  knew,  by  reason  whereof  a 
chain  attached  to  the  canting  gear,  and  en- 
circling a  log,  was  fastened  to  a  hook  on  the 
bad£  side  of  the  saw  carriage,  causing  the 
log  when  the  power  was  applied  to  be  burled 
violently  over  the  beadblocks  and  to  the  rear 
of  the  carriage,  where  McDaniel,  who  was 
employed  as  a  ratchet  tender,  was  stationed, 
thereby  striking  and  Immediately  killing  him. 
The  answer  admits  that  plaintiff  Is  the  widow 
of  the  deceased,  and  that  the  defendant  Is  a 
corporation,  but  denies  the  other  averments 
of  the  complaint  For  a  separate  defense  It 
is  substantially  alleged  that  the  death  of  Mc- 
Daniel resulted  from  bis  own  contribntoiy 
negligence  combined  with  the  carelessness  oic 
his  fellow  servants;  that  he  recklessly  took 
an  unsafe  position  too  near  a  log  whi<^ 
swinging  caused  the  injury;  that  the  accident 
was  unavoidable;  and  that  he  had  been  in- 
structed as  to  his  duties,  knew  the  dangers 
incident  thereto,  and  assumed  the  rislts  per- 
taining to  his  employment  The  reply  put  in 
issue  the  allegations  of  new  matter  in  the 
answer,  whereupon  the  cause  was  tried,  re- 
sulting in  a  verdict  and  Judgment  tor  the 
plaintiff  for  $6,500,  and  the  defendant  ap- 
peals. 
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R.  W.  Wilbur,  of  Portlan4  (Hewitt  &  Sox. 
of  Albany,  Or.,  and  Wilbur  &  Spencer,  of 
Portland,  on  the  brief),  for  appellant  Mark 
Weatberford,  of  Albany.  Or.  (Weatherford  & 
Weatherford,  of  AlbaDy,  Or.,  on  the  brief), 
for  respondent. 

MOORE,  J.  (after  stating  the  facts  as 
above).  It  appears  from  a  transcript  of  the 
testimony,  given  at  the  trial,  that  the  defend- 
ant owns  and  operates  at  I^banon,  Or.,  a  mill 
in  which  lumber  is  manufactured.  For  that 
purpose  logs  are  hauled  from  a  pond  In  which 
they  are  stored  into  the  mill,  where  they  are 
arranged  in  a  row  on  a  platform,  one  edge 
of  which  is  near  the  track  of  the  carriage. 
In  order  to  put  thereon  a  log,  or  to  turn  one 
after  a  slab  has  been  sawed  therefrom,  an 
overhead  canting  gear  Is  employed.  This 
mechanical  appliance  consists  of  an  Iron 
spool,  having  at  one  find  a  pulley  with  which 
a  friction  pulley  engages  by  a  lever  operated 
by  the  sawyer.  Attached  to  the  spool  Is  a 
cliain,  one  end  of  which  descending  Is  placed 
several  times  round  a  large  log  and  fastened 
to  an  Iron  dog  or  sharp  hook  driven  therein. 
If  the  log  is  small,  however,  the  diain  Is 
generally  placed  beneath  It  and  carried  over 
and  fastened  to  a  hook  on  the  rear  side  of  the 
carriage.  When  thus  prepared  the  sawyer 
shifts  a  lever  bringing  the  friction  puUey  In 
contact  with  the  pulley  at  the  end  of  the 
spool  whereby  the  chain  is  wound  np,  rolling 
a  large  log  from  the  platform,  or  poshing  a 
small  one  to  and  upon  the  carriage  against 
the  headblocks,  to  which  it  Is  fastened  by 
Iron  dogs.'  When  thus  secured  the  log  is 
pushed  by  the  headblocks  towards  and  in 
line  with  the  saw  by  the  movement  of  a 
ratchet  lever  operated  by  an  employe  who 
for  that  purpose  rides  the  carriage  which  Is 
moved  forward  along  the  track,  and  against 
the  teeth  of  the  saw,  a  distance  equal  to  the 
length  of  the  log.  The  carriage  is  then 
brought  back,  and,  If  the  log  Is  not  tomed  by 
the  canting  gear  so  as  to  form  a  right  angle 
with  the  line  thus  cut,  the  ratchet  setter  by  a 
signal  from  the  sawyer  operates  the  lever 
forcing  the  log  out  the  requisite  distance  to 
saw  as  indicated  a  board,  a  plank,  or  a  cant, 
when  the  carriage  Is  again  returned,  and  the 
process  continued  nntU  the  log  Is  manufac- 
tured into  lumber. 

The  plaintiff's  husband,  who,  when  he  was 
injured,  was  28  years  old,  had  been  employed 
by  the  defendant  at  its  milt  yard  2%  months 
when,  without  any  previous  experience,  he 
was  put  to  work  as  ratchet  setter  on  the 
log  carriage,  and  had  been  so  employed  5  or 
6  days  when  the  accident  occurred.  In  un- 
dertaking to  move  a  small  log  about  18  ioch- 
.  es  In  diameter  and  18  feet  In  length  from  the 
platform  to  the  carriae;e,  McDaniel  passed 
round  the  log  the  end  of  the  chain  leading 
from  the  canting  gear,  carrying  It  to  the  rear 
side  of  the  carriage,  where  it  was  made  fast 
to  a  hook  placed  there  for  that  purpose.  At 
his  signal  the  sawyer  applied  the  power  to 


the  friction  pulley  connected  with  the  cant- 
ing gear;  but  the  chain,  not  being  perpendic- 
ular, caused  the  spool  to  be  pressed  by  the 
weight  of  the  log  and  the  angle  of  the  draw 
chain  so  firmly  against  the  other  pulley  tbat 
the  lever  by  which  the  mechanism  was  oper- 
ated could  not  be  released,  whereupon  the 
log  was  violently  hurled  over  the  top  of  the 
headblocks  towards  the  rear  side  of  the 
carriage,  where  McDaniel  was  stationed, 
striking  him  upon  the  breast  and  inflictlDg 
the*  Injury  mentioned. 

W.  O.  Robertson,  who  had  l>een  employed 
In  defendant's  mill  nearly  4  years  as  sawyer, 
hut  who  was  not  thus  engaged  at  the  ttme 
of  the  accident,  testified,  as  plaintiff's  wit- 
ness, that  the  friction  gear  had  been  caught 
and  bound  several  times,  In  consequence  of 
which  the  chain  referred  to  had  been  broken. 

L.  W.  Anderson,  who  had  also  been  em- 
ployed in  that  mill  and  worked  on  the  car- 
riage about  2  months  prior  to  the  Injury, 
testified  that  during  such  interval  the  fric- 
tion gear  had  been  caught  several  times, 
thereby  breaking  the  chain  connected  with 
the  canting  gear. 

W.  B.  Chance,  a  deputy  labor  commission- 
er, as  defendant's  witness,  testified  that  a 
day  or  two  before  the  accident  he  examined 
the  defendant's  mill,  and,  concluding  from 
the  investigation  that  the  machinery  and  ap- 
pliances therein  conformed  to  the  require- 
ments of  the  statute  relating  to  factory  in- 
spection, he  caused  a  certificate  to  that  ef- 
fect to  be  issued.  This  credential  is  dated 
February  16,  1912,  recites  that  unless  sooner 
revoked  it  will  be  In  force  and  effect  for  one 
year  from  May  8,  1911,  and  over  objection 
and  exception  of  plaintiff's  counsel  the  cer- 
tificate was  received  in  evidence.  On  cross- 
examination  tills  witness  was  asked :  "At  the 
time  that  yon  gave  this  certificate  was  you 
aware  tbat  the  chain  had  been  catching  and 
stopping  the  canting  gear,  so  that  it  would 
not  be  operated?"  He  answered:  "No,  sir." 
An  objection  was  Interposed  by  defendant's 
counsel  on  the  grotlnd  that  the  Inquiry  was 
incompetent.  Irrelevant,  and  immaterial, 
and  not  proper  cross-examination.  Replying 
thereto,  the  court  said:  "The  witness  has  al- 
ready answered  It."  No  motion  was  made, 
however,  to  strike  out  the  answer. 

[1]  An  exception  having  been  taken  by  the 
defendant's  counsel  to  a  part  of  the  court's 
charges,  It  Is  contended  that  an  error  was 
committed  in  Instructing  the  jury  as  follows: 
"In  this  case  there  has  been  Introduced  writ- 
ten evidence  in  the  form  of  a  factory  certifi- 
cate issued  by  the  state  labor  commissioner 
of  Salem,  Or.,  and  the  purpose  of  this  bit  of 
evidence  Is  to  aid  the  jury,  if  possible,  In  dis- 
closing the  motives  of  the  witness  Chance 
who  testified.  You  heard  his  testimony,  and 
the  certificate  Is  before  you  as  a  part  of  the 
evidence  In  the  case.  It  Is  a  certificate  to  the 
effect  that  the  law  known  as  the  factory  act 
has  been  complied  with.  The  factory  act  Is 
not  the  law  under  which  this  action  has  been 
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brought,  and  the  lahor  commissioner  of  the 
state  is  not  the  official  nor  the  tribunal  to 
determine  whether  or  not  the  plaintiff  has 
proven  her  case  which  you  are  to  try.  That 
province  is  exclusively  youra,  and  it  becomes 
your  duty,  in  the  light  of  the  instructions 
wliich  I  am  giving  you  as  applied  to  the  evi- 
dence Id  the  case,  to  pass  upon  that  question; 
the  effect  and  value  of  the  certificate  of  the 
state  labor  commissioner  being  as  I  have  in- 
dicated." 

It  Is  argued  that  the  jury  should  have  been 
told  that  the  certificate  afforded  prima  facie 
evidence  of  a  compliance  with  the  provisions 
of  the  act  referred  to,  as  declared  therein, 
li.  O.  L.  S  S046.  It  does  not  appear  from  the 
bill  of  exceptions  that  any  request  was  made 
for  an  Instruction  announcing  the  degree  of 
proof  which  such  certldcate  imparts,  and, 
this  being  so,  can  it  be  said  that  the  portion 
of  the  charge  hereinbefore  quoted  was  an  in- 
correct statemeut  of  the  taw  as  applied  to 
the  facts  Involved?  It  was  certainly  the  pre- 
rogative of  the  Jury  to  determine  from  the 
evidence  produced  whether  or  not  the  defend- 
ant bad  been  negligent,  and,  if  so,  whether 
its  carelessness  was  the  proximate  cause  of 
the  injury.  What  the  court  said  with  re- 
spect to  disclosing  the  motive  of  the  witness 
Chance,  the  deputy  labor  commissioner,  may 
have  alluded  to  his  lack  of  information  as 
to  the  condition  of  the  pulleys  and  the  break- 
ing of  the  chain,  of  which  facts  he  had  no 
knowledge  when  he  issued  the  certificate. 
But,  however  this  may  be,  the  challenged  In- 
struction In  its  entirety  appears  to  be  a  cor- 
rect narration  of  the  legal  principles  applica- 
ble to  the  testimony  on  this  branch  of  the 
case, 

[2,  3]  An  exception  was  taken  to  the  court's 
refusal  to  give  the  following  requested  in- 
struction, and  it  is  maintained  that  an  er- 
ror was  committed  in  declinli^  to  charge  the 
jnry  as  follows:  "If  in  this  case  you  should 
find  that  the  defendant  had  not  violated 
any  statute  relative  to  its  machinery,  then  I 
Instruct  you  that.  If  a*  servant  voluntarily 
continues,  however,  without  complaint  or  ob- 
jection, after  knowledge  or  notice  of  exist- 
ing risks,  under  conditions  by  which  he  Is 
chargeable  with  an  appreciation  of  the  dan- 
ger, and  where  ordinary  prudence  would  re- 
quire of  him  a  different  course,  he  Is  held 
also  to  take  upon  himself  the  responsibility 
entailed  by  the  risk  he  continues  to  Incur." 

Section  1  of  the  Employers'  Liability  Act 
enumerates  the  kinds  of  coustructlon,  im- 
provement, etc.,  and  the  classes  of  business 
to  which  the  statute  relates.  It  also  con- 
tains a  clause  which  reads:  "And  generally 
all  owners,  conti'actors  or  subcontractors  and 
other  persons  having  charge  of,  or  responsi- 
ble for,  any  work  involving  a  risk  or  danger 
to  the  employes  or  the  public,  shall  use  every 
device,  care  and  precaution  which  it  is  prac- 
ticable to  use  for  the  protection  and  safety 
of  life  and  limb,  limited  only  by  the  neces- 
sity for  preserving  the  efficiency  of  the  struc- 


ture, machine  or  other  apparatus  or  device, 
and  without  regard  to  the  additional  cost  of 
suitable  material  or  safety  appliance  and  de- 
vices." 

Section  3  of  the  act  puts  upon  the  persona 
thus  indicated  the  duty  to  see  that  the  re- 
quirements of  this  statute  are  complied  with, 
and  for  any  failure  in  this  respect  sncfa 
individual,  when  found  guilty  of  a  violation 
thereof,  shall  be  fined  or  imprisoned,  or  both 
penalties  may  be  Imposed.  (Jen.  Z<aws  Or. 
1911,  e.  3. 

The  testimony  of  the  plaintUTa  witnesses 
establishes  the  fact  that  before  McDaniel 
was  killed  the  friction  pulleys  of  the  cant- 
ing gear  in  the  defendant's  mill  occasionally 
became  locked  and  could  not  be  released  by 
the  lever  with  which  they  were  usually  con- 
trolled, because  the  chain  leading  from  the 
spool  was  drawing  at  an  angle  forcing  one 
pulley  against  the  other  and  at  times  break- 
ing the  chain.  It  also  appeared  from  such 
testimony  that  In  other  sawmills  in  Oregon, 
having  similar  canting  gear,  a  block  and 
sheave,  Iron  rolls,  or  other  mechanism  was 
In  use  whereby  the  chain  passing  over  euA 
appliance  was  necessarily  wound  upon  the 
spool  In  such  manner  as  not  to  force  It  for- 
ward or  back  on  Its  spindle,  thereby  either 
locking  the  friction  pulleys  or  forcing  them 
apart,  so  that  they  would  not  engage,  and 
that  BUtA  attachments  could  have  been  in- 
stalled in  the  defendant's  mill  with  bnt  Ut- 
tle  expense,  and  without  diminlahing  the  ef- 
ficiency to  manufacture  lumber. 

The  instruction  requested  was  predicated 
upon  the  theory  that.  If  the  jury  "should  find 
that  the  defendant  had  not  violated  any 
statute  relative  to  Its  machinery,"  theu  tbtsf 
should  determine  that  certain  consequences 
would  necessarily  follow.  The  fault  of  this 
proposed  Instruction  lies  in  the  fact  that  It 
does  not  state  any  of  the  obligations  put  up- 
on an  employer  by  statute,  thereby  designing 
to  have  submitted  to  the  jury  a  question  of 
law.  If  the  requested  Instruction  had  been 
free  from  the  objection  adverted  to,  it  would 
have  been  inappropriate,  for  in  Schulte  v. 
Pacific  Paper  Co.,  135  Pac.  527,  Mr.  Justice 
Eakin,  Ip  referring  to  the  Employers'  Liabili- 
ty Act,  says:  "The  effect  of  the  statute  is 
to  eliminate  the  defense  of  the  assumed  risk 
in  the  actions  within  it"  See,  also,  Dom  v. 
Clarke-Woodward  Drag  Co.,  133  Pac  351.  No 
error  was  committed  in  refosing  to  charge  as 
requested. 

[4]  The  court  also  refused  to  give  the  fol* 
lowing  requested  Instruction:  "The  manner 
in  which  you  shall  assess  damages,  if  you 
assess  any,  mast  be,  not  what  the  deceased 
would  have  earned  bad  he  lived  for  the  bal- 
ance of  his  expectancy,  but  what  he  would 
have  saved  or  probably  left  as  an  estate,  as 
represented  by  his  net  savings,  and  whlt^ 
would  have  gone  for  the  benefit  of  his  es- 
tate; and,  in  ascertaining  what  the  dec^ised 
would  have  saved,  I  instruct  you  that  you 
should  take  into  consideration  his  age,  hii 
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ubllltT.  bis  dlQXMlttoii  to  labor,  bis  bablta  of 
living,  and  bis  expenditures,  and  yoa  sbonld 
base  yonr  dedston  open  tbis  and  nothing 
else.  BO  far  as  damages  are  concerned." 

An  exception  having  been  taken  to  the  ac- 
tion of  the  court  in  this  respect,  it  Is  Insisted 
diat  an  error  was  thereby  committed.  What- 
ever may  formerly  have  been  the  rule  In 
Oregon  as  to  the  manner  of  ascertaining  the 
measure  of  damagra  sustained  by  the  death 
of  a  person  when  caused  by  the  wrongful 
act  or  neglect  of  another  can  have  no  appli- 
cation to  the  statute  now  In  force.  Under 
the  prior  enactments  of  tbis  state  the  Injury 
thus  occasioned  constituted  a  damage  to  the 
estate  of  the  deceased  for  the  recovery  of 
which  an  action  could  be  maintained  only  by 
his  personal  representative  L.  O.  L.  t  380. 
VbB  Employers*  Liability  Act  gives  to  cer- 
tain ommerated  persons  the  damages  thus 
sustained,  thereby  necessarily  excluding  the 
decedent's  estate,  unless  there  Is  In  existence 
none  of  the  relatives  named,  or  the  residence 
ot  the  person  entitled  to  the  damages  Is  in 
some  foreign  country  so  remote  as  to  render 
it  extremely  difficult  for  him  to  prosecute  an. 
action,  amounting  almost  to  a  denial  of  Jus- 
tice, in  which  case  a  personal  representative 
can  BWlntwl"  an  action  under  section  380, 
L.  O.  L.  Statts  V.  Twohy  Bros.  Co..  61  Or. 
602,  123  Paa  909.  The  cause  herein  Is  pros- 
ecuted by  the  widow  of  the  person  killed, 
who  alone  is  entitled  to  the  recovery  which 
is  unlimited  in  amount,  and  not  restricted 
by  the  damages  which  the  decedent's  esUte 
may  h&n  sustained,  but  is  to  be  measured 
by  the  pecuniary  lose  suffered  by  the  person 
entitled  thereto.  McFarland  v.  Or^n  Dlec. 
By.  Co..  188  Pac.  458;  ^cClaugherty  t. 
Rogue  Blver  laectric  Co.,  140  Pac.  64. 

No  error  was  committed  in  refu^n^  to 
give  such  instruction.  Other  errors  are  as- 
signed; but  a  car^l  examination  ot  the  en- 
tire testimony  which  Is  attached  to  the  bill 
of  exceptions  convbices  us  that  a  proper  ver^ 
diet  was  rendered.  Tbe  Judgment  entered 
thereon  should  be  affirmed,  and  it  is  so  or- 
dered. 

McBaiDB,  a  J.,  and  BURNETT  and 
RAHSEY.  JJ.,  concur. 


m  Or.  232) 

STATE  V.  McDANIEL  et  aL 
<Supreme  Court  of  Oregon.    April  21,  1914.) 

1,  Cbiuinai.  Law  (|  673*)— Rsckptton  of  Ev- 

IDEKCE— ReSTBICTION  TO  SPECIAL  PUBPOSE. 

On  a  trial  of  two  defendants  for  murder, 
the  refusal  to  restrict  evidence  of  declarations 
made  by  one  of  them  after  the  murder  in  the 
absence  of  the  other  to  the  declarant  is  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S§  1597,  1872-1876;  Dec.  Dig. 
f  673.*] 

2.  Cbiuinat.  Law  (j  636*)— Tbial— Presbnce 

or  DEnNOAHT. 

Tbe  trial  court  has  the  power  to  make  a 
nunc  pro  tune  order  in  the  absence  of  defendant 


for  tbe  entry  in  the  Journal  of  a  record  of  a 
verdict  of  conviction,  bat  tbe  practice  Is  not  to 

be  commended. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  H  1465-1482,  2120;  Dec  Dig. 
i  636.«J 

3.  Cbihinal  Law  (H  995*)— Rkokd-^Fbxs- 

XNCG  OF  Defendant. 

The  record  case  should  affirmatively  show 
that  defendant  was  present  when  a  verdict  of 
convictioD  was  received. 

[Ed.  Note.— For  other  cases,  see  Grbnlnal 
Law.  Ceut.  Difr.  H  2518,  2521.  2623-2526, 
2528)6.  2530,  2536-^543;  Dee.  Dig.  S  995.*] 

Department  No.  1.  Appeal  from  Circuit 
Court,  Crook  County;  W.  L.  Bradshaw. 
Judge. 

Gaylord  McDanlel  and  another  were  In- 
dicted for  murder,  and  from  a  conviction  of 
defendant  McDanlel  alone,  he  appeala  Re- 
versed and  remanded. 

The  defendant  was  Indicted  and  tried  Joint- 
ly with  Fannie  C  Poch  for. the  murder  of 
Herman  Poch.  Upon  the  trial  evidence  was 
offered  of  certain  declarations  and  admissions 
of  Fannie  C.  Poch,  which  were  made  after  tbe 
killing,  but  not  in  the  presence  of  McDanlel, 
tending  to  Incriminate  herself  and  her  code- 
fendant.  Tbe  defendant  McDanldl  objected 
to  this  testimony  as  affecting  himself,  and 
moved  that  tbe  statements  should  be  with- 
drawn from  the  Jury  so  far  as  they  affected 
him ;  but  both  the  objection  and  the  motion 
were  overruled  by  the  court  The  Jury  re- 
turned a  verdict  of  guilty  of  murder  in  tbe 
second  degree  against  him  and  acquitted  Mrs. 
Poch.  The  verdict  was  received  and  filed, 
but  not  recorded,  and  the  defendant  was  sen- 
tenced to  Imprisonment  for  life*  Subsequent- 
ly, and  at  the  next  term,  a  nnuc  pro  tunc  or- 
der was  made  by  the  court  in  the  following 
language:  "In  tbe  Circuit  Court  of  the  State 
of  Oregon  for  Crook  County.  The  State  of 
Oregon,  PlalntlfT,  v.  Oaylord  McDanlel  and 
Fannie  G.  Poch.  Defendants.  Now  at  this 
time  tbis  case  coming  on  for  hearing,  for  an 
order  to  have  the  Journal  entry  of  the  return 
of  the  verdict  of  the  Jury  in  tbe  above-enti- 
tled case  entered  In  the  Journal  of  this-court 
as  of  the  21st  day  of  May,  1913,  the  day  on 
which  it  was  returned  Into  court  by  the  Jury, 
and  it  appearing  to  tbe  court  that  tbe  Jury 
In  tbe  above-entitled  case  returned  its  ver- 
dict into  court  on  the  21st  day,  of  May,  1913, 
and  was  filed  therein  on  said  day,  that  the 
clerk  by  oversight  neglected  to  enter  the 
same  In  tbe  Journal  of  this  court  on  said  day 
or  at  all.  It  is  therefore  ordered  and  ad- 
Judged  by  the  court  that  an  entry  of  the  re- 
turn of  said  verdict  of  said  Jury  In  the  above- 
entitled  case  be  entered  now  as  of  the  21st 
day  of  May,  1913.  In  the  Journal  of  this 
court,  by  the  clerk.  Dated  this  14tb  day  of 
June.  1913.  W.  L.  Bradshaw.  Judge.  Be  it 
remembered  that  at  a  regular  term  of  the 
drcnlt  court  of  tbe  state  of  Oregon,  for  the 
county  of  Crook,  begun  and  held  at  the  court- 
house, in  Prineville,  in  said  county  and  state 


•Tor  other  cmm  m«  same  tople  and  moUob  NmiBfiR  In  Deo.  Dl*.  A  Am.  Die.  K«r-No.  Series  *  Rep'r  ladene 
140P.-6S 


Digitized  by 


Google 


994 


140  PACIFIC  BEPORTER 


(Or. 


on  Monday  the  6th  day  of  May,  A.  D.  1913, 
the  same  beiug  the  first  Monday  in  said 
month  and  the  time  fixed  by  law  for  holding 
a  regular  term  of  said  court,  when  were  pres- 
ent: The  Hon.  W.  L.  Bradshaw,  Judge,  Pre- 
siding. W.  A.  Bell,  District  Attorney.  War- 
ren Brown,  Clerk.  Prank  Elklns,  Sheriff. 
When,  on  Wednesday  the  21st  day  of  May,  A, 
D.  1913,  or  the  fifteenth  judicial  day  of  said 
term,  among  others,  the  following  proceedings 
were  had  to  wit:  State  of  Oregon,  Plaintiff, 
V.  Gaylord  McDaniel  and  Fannie  C.  Poch, 
Defendanta  Now,  on  this  21st  day  of  May, 
1913,  comes  on  this  cause  to  be  heard,  the 
Jury  heretofore  impaneled  and  sworn,  return 
into  open  court  their  verdict,  which  reads  as 
follows,  to  wit:  'In  the  circuit  court  of  the 
state  of  Oregon  for  the  county  of  Crook. 
State  of  Oregon,  Plaintiff,  v.  Gaylord  McDan- 
iel and  Fannie  C.  Poch,  Defendants.  Verdict 
We,  the  pnry  Impaneled  in  the  above-entitled 
cause,  find  the*defendant  Gaylord  McDaniel 
guilty  of  murder  in  the  second  degree  and  the 
defendant  Fannie  C.  Poch  not  guilty  as  charg- 
ed. C.  R.  McLallln,  Foreman.'  Said  verdict 
was  read  In  open  court  and  ordered  filed  by 
the  clerk.  Whereupon  the  defendant  Oaylord 
McDaniel  was  remanded  to  the  custody  of  the 
sheriff  of  Croob  county,  Or^  and  the  Jury  was 
discharged  from  further  consideration  of  the 
case." 

N.  G.  Wallace,  of  Prineville  (G.  L.  Bemler, 
of  FiinevlUe,  on  the  brief),  for  appellant. 
W.  H.  Wlrtz,  Dist  Atty.,  of  PrinevUle  (W.  A. 
Bell,  of  Hie  Dalles,  on  the  brlel),  tot  the 
State. 

McBRIDB,  0.  J.  (after  stating  the  facts  as 
above).  [1-8]  The  court  erred  In  refusing  to 
restrict  the  evidence  of  the  declarations  of 
Mrs.  Poch  made  after  the  killing  and  not  in 
the  hearing  of  her  codefendant.  Declara- 
tions of  an  alleged  conspirator  made  after 
the  termination  of  the  conspiracy  are  not 
admissible  against  a  co-conspirator.  8  Cyc. 
680  B,  and  cases  there  cited.  A  conspiracy 
is  In  the  nature  of  a  criminal  partnership  to 
do  an  unlawful  act,  and  as  In  cases  of  ordina- 
ry partnerships  each  partner  is  bound  by  the 
acts  and  declarations  of  his  fellow  partners 
made  or  done  In  furtherance  of  the  common 
object;  so  in  ^conspiracy  each  ccmsplrator  Is 
bound  by  the  acts,  declarations,  and  admis- 
sions made  by  a  fellow  conspirator  before  the 
termination  of  the  conspiracy,  but,  when  the 
unlawful  object  has  been  accomplished,  the 
conspiracy  is  at  an  end— the  criminal  part- 
nership is  dissolved — and  no  member  of  it 
can  bind  the  others  by  his  own  acts,  admis- 
sions,  or  declarations.  The  court  should 
have  expressly  directed  the  jury  that,  while 
the  evidence  in  question  might  be  considered 
as  against  Mrs.  Poch,  it  could  not  be  consid- 
ered as  tending  to  prove  anything  against  de- 
fendant McDaniel.  While  we  are  of  the  opin- 
ion that  the  court  had  a  right  to  make  the 


nunc  pro  tunc  order  In  the  absence  of  the 
defendant,  It  Is  a  practice  not  to  be  commend* 
ed.  Neither  the  nunc  pro  tunc  order  nor  the 
record  of  oonvIctlMi  or  judgment  shows  that 
the  defendant  was  present  when  the  verdict 
was  received.  This  was  a  grave  irr^ularity 
to  say  the  least.  The  defendant  had  a  con- 
stitutional right  to  be  present  at  every  stage 
of  the  proceedings,  and  the  record  should  af- 
firmatively show  that  he  was  present  12 
Cyc.  686,  and  cases  there  cited;  Bishop,  New 
Criminal  Procedure,  §  1001 ;  State  v.  Walton, 
50  Or.  142,  91  Pac.  400,  13  I/.  R.  A.  (N.  S.) 
811 ;  People  v.  Jung  Qung  Sing,  70  Cal.  46». 
11  Pac.  755.  While  we  are  not  prepared  to 
say,  in  the  absence  of  a  statute  requiring  the 
presence  of  a  defendant  to  be  noted,  that  a 
failure  to  record  the  fact  of  bis  presence 
would  render  the  trial  nugatory,  yet  the  prac- 
tice of  doing  so  has  been  so  nearly  universal 
and  immemorial  that  it  Is  better  not  to  devi- 
ate from  it 

Other  objections  are  urged,  bnt  we  deem 
them  without  merit 

The  admission  of  the  declaratlonB  of  Mrs. 
Poch  without  limitation  of  th^r  effect  was  eo 
prejudicial  to  defendant  that  It  necessitates 
a  reversal  of  this  case. 

The  judgment  will  therefore  be  reversed, 
and  a  new  trial  granted. 

MOOBE,  BURNBTT,  and  BAMBBT»  JJ., 
coucnr. 

(70  Or.  aei 

JONES  et  aL  v.  McGINN,  Circuit  Jadge. 
(Supreme  Court  <rf  Oregon.    April  21,  1914.) 

1.  CoNTRACre  (J  266*)— Rescission— Restora- 
tion or  CONSIOERATION. 

<rhe  general  rule  that  a  party  seeking  to 
rescind  a  contract  for  fraud  shall  restore  the 
consideration  does  not  apply  where  the  proper- 
ty baa  been  destroyed,  is  worthless,  or  is  tatoi 
from  bim  without  bia  fault 

[Ed.  Note.— For  other  cases,  see  Contract!, 
Cent  Dig.  |  1186;   Dec.  Dig.  |  266.*] 

2.  OONTBAOTS  (S  274*)— "RBSCISSION." 

"Rescission''  means  that  both  parties  to  a 
contract  shall  be  wholly  released,  as  though  it 
had  not  been  made. 

[Ei.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  gS  1202-1206;  Dec.  Dig.  |  274.* 

For  other  definitions,  see  Words  and  ^irase^ 
voL  7,  p.  6139.] 

3.  CONTBACTS  (J  266*)— BKBCIBSIOK— BXSTOU- 

TION  OF  CONSIOEBATION. 

When  coQFtB  cannot  place  the  parties  in 
statu  quo,  they  are  not  precluded  from  granting 
relief  from  fraud;  damages  being  given  if  ei- 
ther party  cannot  restore  the  property,  and  in* 
ability  to  restore  resulting  from  the  course  ot 
complainant  when  not  aware  of  the  fraud  not 
preventing  relief. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  S  1186;  Dec.  Dig.  |  26&*] 

4.  Sales  (g  124*)— Rescibbioh— Rbbtobatios 

or  CoNSXnBRATION. 

Where  a  buyer  offers  to  restore  the  goods 
received  under  a  sale  Induced  by  fraud,  and  the 
seller  absolutely  refuses  to  receive  them,  the 
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buyer  will  be  relieved  from  the  daty  of  actaally 
returning  or  tendering  them. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  8$  30.*1^12 ;   Dec.  Dig.  |  124.*] 

5.  CoNTBACTs  (I  266*)— Disposition  of  Cause 
— Pbocekdingb  in  Loweb  CotJBt— Suffi- 
ciency OF  DeCBEE. 

Where  plaintiff  received,  under  a  contract 
with  defcodants,  a  lease  of  an  apartment  house 
*  and  th^  fumitnre  contained  therein,  incumbered 
by  a  chattel  mortgage,  and  in  a  suit  to  rescind 
^  for  fraud  tendered  the  property  into  court  and 
paid  the  rent  till  a  decree  in  her  favor  for  re- 
sciasion.  after  which  she  refused  to  continue  the 
paymentB,  and  the  mortgage  was  foreclosed,  and 
on  appeal  the  decree  was  simply  affirmed,  the 
trial  court,  on  receiving  the  mandate,  properly 
entered  a  decree  requiring  defendants  to  sur- 
render plaintifTs  notes  and  mortgage  for  can- 
cellation and  reconvey  the  land  received  by 
them,  though  it  had  become  impossible  for  plain- 
tiff to  place  them  in  statu  quo. 

[Ed.  Note.— For  other  cases,  see  Oontracts, 
Cent.  Dig.  |  U86;  Dec.  Dig.  |  266.*] 

Department  2.  OrlgiQal  proceeding  by 
Minerva  A.  Jones  and  another  for  mandamus 
against  Henry  R  McGinn,  Judge  of  the  Cir^ 
cnit  Court  for  the  Fourth  Judicial  District 
Denied. 

Sam  White,  of  Portland  (Manning,  White 
&  Hitch,  of  Portland,  on  the  brief),  for  plain- 
tiffs. Allan  R.  Joy  and  John  F.  Logan,  both 
of  Portland,  for  defendant 

PER  CURIAM.  This  is  an  original  pro- 
ceeding In  this  court  by  writ  of  mandamus 
against  the  defendant,  as  Jadge  of  the  circuit 
court  of  Multnomah  county,  to  require  him 
to  enter  decree  in  that  court  in  accordance 
with  the  mandate  of  this  court  in  the  case  of 
Owen  V.  Jones,  Issued  the  20th  day  of  Novem- 
ber, 1913.  The  controversy  arose  under  the 
following  condition  of  the  last-named  case: 
It  was  brought  here  on  appeal  by  the  defend- 
ants, and  the  decree  of  the  circuit  court  was 
affirmed.  The  opinion  Is  reported  in  186  Pac. 
332.  The  defendants  were  owners  of  a  lease 
upon  an  apartment  bouse  and  of  the  furni- 
ture contained  therein,  and  made  a  contract 
with  the  plaintiff  to  exchange  the  same  for 
plaintiffs  dwelling  and  two  lots  in  Portland 
and  certain  promissory  notes.  That  many 
false  representations  were  made  to  the  plain- 
tiff by  the  defendants  and  th^r  agent,  and 
frauds  i)erpetrated  upon  her,  was  fully  estab- 
lished at  the  trial,  being  recited  In  the  answer 
to  the  writ  in  this  case.  Immediately  after 
plaintiff  had  completed  the  exchange,  she 
learned  of  the  misrepresentations  aud  frauds 
of  the  defendauts,  and  rescinded  the  trade, 
giving  defendants  notice  thereof,  and  brought 
suit  In  the  circuit  court  of  Multnomah  coun- 
ty to  retract  the  trade,  to  recover  her  proper- 
ty, and  to  liave  canceled  the  notes  she  had 
gtven  in  the  sum  of  $1,075,  and  to  have  de- 
fendants adjudged  lo  take  back  their  prop- 
erty. For  that  purpose  plaintiff  tendered  the 
property  into  court  The  furniture  and  the 
lease  of  the  apartment  house  had  beeo  incum- 
bered by  the  defendants  by  a  chattel  mort- 


gage in  the  sum  of  9500,  as  securt^  for  the 
payment  of  the  rent  of  $130  per  month,  which 
Owen  paid  nntU  decree  of  the  circuit  court 
was  rendered,  covering  a  period  of  about  sev- 
en mouths,  when  she  refused  to  make  further 
payments  thereof,  and  tendered  the  property 
to  the  d^ndants.  The  rent  thereafter  being 
unpaid,  tlfe  mMtgagee  foreclosed  the  chattel 
mortgage  and  sold  the  furniture,  delivering  it 
to  the  purcliaser.  The  mandate  of  this  court 
was  dmply  an  affirmance  of  the  decree  of  the 
circuit  court;  namdy,  that  the  contract  be 
rescinded.  When  the  mandate  was  received 
by  the  drcuft  court,  conditions  had  changed, 
and  the  property  in  the  rooming  house  was  no 
longer  in  the  possession  of  the  plaintiff, 
through  no  act  of  hers,  and  could  not  be  re- 
turned by  her  to  the  defendants.  The  cir- 
cuit court  after  a  recital  of  the  cooditlons. 
rendered  a  decree  upon  the  mandate  to  the 
effect  that  the  contract  be  rescinded,  and,  it 
appearing  that  Edith  Owen,  since  the  com- 
mencement of  the  suit  had  at  all  times  while 
the  property  was  In  her  possession,  and  until 
the  same  was  taken  from  her  possession  by 
process  of  law,  been  ready  and  willing  to  turn 
it  over  to  the  defendants,  and  had  at  all 
times  tendered  back  said  property,  ruled  that 
the  deed  by  Owen  to  Jones  be  canceled,  and 
defendants  ordered  to  execute  and  deposit 
with  the  clerk  of  the  court  a  deed  of  convey- 
ance to  Owen  of  said  lots  6  aud  21,  and  to 
surrender  for  cancellation  the  Owen  notes 
and  the  mortgage  securing  the  same,  together 
with  possession  of  said  lands.  Defendante 
objected  to  said  decree,  insisting  that  if 
Owen  did  not  place  defendant  in  stetu  quo  by 
the  redelivery  of  the  rooming  house  and  con- 
tents free  from  charge,  she  was  not  entitled 
to  rescind  the  contract,  and  applied  for  this 
writ  of  mandamus  to  require  the  circuit  court 
to  enter  the  decree  affirmed  by  this  court. 
The  judge  of  the  circuit  court  answered  the 
writ  setting  up  the  facts,  to  which  a  demur- 
rer was  filed.  The  foregoing  constitutes  the 
Issue  before  us. 

[1]  Plaintiff  in  this  proceeding  Insists  there 
is  no  exception  to  the  rule  that  there  can  be 
no  rescission  of  a  contract  unless  the  plaintiff 
in  the  suit  for  that  purpose  places  the  de- 
fendants In  statu  quo.  The  general  rule  for 
rescission  of  a  contract  for  fraud  requires 
that  the  party  seeking  to  rescind  shall  re- 
store the  consideration  he  has  received  under 
the  contract ;  but  there  are  exceptions  to  this 
rule,  many  of  which  are  given  in  9  Cyc.  439 ; 
namely,  where  the  property  has  been  destroy- 
ed. Is  worthless,  or  is  taken  from  him  with- 
out his  fault.  In  Hennlnger  v.  Heald,  51  N. 
J.  Eq.  74,  23  Atl.  449,  It  Is  expressly  mention- 
ed that  If  the  property  Is  token  on  a  prior  ex- 
isting lien  he  is  not  required  to  restore  It 
Thus,  in  Hammond  v.  Pennock,  61  N.  T.  145, 
it  Is  held  the  same  property  need  not  be  re- 
turned. It  is  In  the  discretion  of  the  equity 
court  to  decree  what  return  shall  be  made. 
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The  same  Is  beld  In  Jerrls  t.  Berrldge,  28  L. 
T.  Bep.  (N.  S.)  481. 

[2]  Rescission  means  tbat  both  parties 
shall  be  wholly  released  from  the  contract  as 
though  It  had  not  been  made.  The  common 
law  requires:  First  that  the  parties  seeking 
to  rescind  must  return  the  consideration  re- 
ceived before  he  can  reclaim  what-he  parted 
with;  but  this  is  not  the  only  rule  in  equity, 
but  the  bill  should  offer  to  return  if  the 
court  should  so  decree.  It  is  said  in  note  95, 
p.  441,  of  9  Cyc:  "The  best-considered  cases 
In  equity  go  far  to  bear  out  the  proposition 
tbat  there  is  a  remedy  In  equity  to  ask  the 
court  to  rescind  without  requiring  an  abso- 
lute return  before  suit,  wherever  such  a  re- 
turn would  operate  to  enhance  the  complete- 
ness of  the  fraud  or  abandon  the  little  in- 
demnity that  already  exists."  This  was  the 
theory  In  Grossen  v.  Murphy,  31  Or.  114,  49 
Pac.  858.  It  is  said  In  the  text  of  9  <^c.  441: 
"Since  the  doctrine  that  one  must  restore 
what  be  has  received  Is  so  frequently  used  to 
shield  the  party  guilty  of  the  fraud,  it  is  not 
strange  that  the  courts  have  wdeavored  to 
purt  some  limits  to  the  doctrine  itself." 
.  [S]  When  the  courts  cannot  place  the  par^ 
ties  in  statu  quo,  th^  are  not  precluded  from 
granting  relief  Uota  fraud.  A^ick  r.  Ja<^ 
88  Ark.  42S.  Equity  courts  can  go  more  on 
presuDQitiTe  erld^ce  than  law  courts.  If 
either  party  cannot  restore  the  property^ 
damages  may  be  given;  and,  if  the  Inability 
to  restore  happens  by  the  course  of  complain- 
ant, It  sbonld  not  prevent  his  obtaining  relief 
if  he  was  not  aware  of  the  fraud.  Warner 
V.  Daniels,  29  Fed.  Gas.  17,181.  The  com- 
plainant is  entitled  to  rescission  Iwcause  of 
fraud,  and  it  is  immaterial  tbat  statu  quo 
cannot  be  literally  restored.  Brown  v.  Nor- 
man. 6S  Miss.  369.  4  Sontb.  293.  7  Am.  St 
Bep.  663;  Sisson  v.  HUI.  IS  B.  I.  212,  26  AtL 
196,  21  li.  B.  A.  206;  Scott  T.  Perrin,  7  Ky. 
(4  Bibb)  360;  Mittcho  v.  Bankers'  Life  Ins. 
Co.  of  City  of  New  York,  124  App.  Dtv.  578, 
109  N.  T.  Supp.  179;  Placer  County  t.  Free- 
man, 149  Cal.  730,  87  Pac.  628. 

[4]  It  Is  further  held  that,  if  tbe  buyer  of- 
fers to  restore  the  goods  received  by  him  un- 
der a  sale  Induced  by  fraud,  and  is  met  by 
an  absolute  refusal  of  the  seller  to  rec^ve 
them  if  tendered,  he  will  be  relieved  from  the 
duty  of  actuaUy  returning  or  tendering  them. 
MiUiken  v.  SklUings,  89  Me.  180,  183,  36  Atl. 
77 ;  9  Cyc.  441.  n.  96. 

[S]  Here  the  defenduit  has  continuously 
and  strenuously  resisted  a  rescission,  it  ap- 
pears ttiat  tbe  plaintiff  in  the  suit  tor  re- 
scission paid  tbe  rent  on  the  bouse  until  tbe 
day  of  tbe  decree  of  the  circuit  court  in  her 
favor,  and  then  demanded  tliat  tlie  property 
be  redelivered  at  once,  and  that  she  be  re- 
lieved of  further  liability.  It  was  thereaft- 
er, in  May.  1913.  that  the  property  was  taken 
on  foreclosure;  Mrs.  Owen  contending  that 
the  house  could  be  run  only  at  a  great  loss, 
and  was  therefore  worthless;  and,  the  decree 
ao  requiring  tbe  rescission  of  tbe  contract, 


plaintiff  made  no  further  claim  to  tbe  prop- 
erty, contending  that  it  was  thereafter  at  de- 
fendant's risk.  Defendants  by  the  appeal  de- 
layed the  execution  of  the  decree  for  more 
than  a  year,  thus  attempting  to  require 
plaintiff  to  run  the  apartment  house  in  the 
meantime,  which,  it  is  alleged,  would  have 
been  at  a  loss  of  more  than  $100  per  month. 
This  coudltlon  was  created  by  the  defeadants*  * 
appeal,  which,  we  agree  with  Judge  McGinn, 
equity  should  not  require.  There  is  no  ques- 
tion In  this  case  but  that  defendants  secured 
the  contract  sought  to  be  rescinded  by  gross 
imposition  and  fraud,  and  to  adopt  defend- 
ants' theory  of  the  case  would  be  to  impose 
upon  Mrs.  Owen  a  loss  greater  than  tbe  value 
of  the  whole  property  she  thought  she  was  to 
receive.  She  has  cared  for  the'  property  and 
paid  all  expense  therefor  until  the  decree  was 
rendered  in  her  favor  in  the  circuit  court  in 
November,  1912,  which  is  all  tbat  should  be 
required.  Tbe  situation  Is  not  an  ordinary 
one  In  wbicb  rescission  Is  sought.  In  this 
case  evidently  the  good  will  of  the  business 
and  tbe  lease  of  the  house  In  wfaidi  It  wis 
conducted  were  the  principal  values  passing 
Tlie  furniture  liad  but  little  valOe  if  removed 
from  the  house.  The  payment  of  the  rent, 
gas  bill,  light  bUl.  expense  of  scavenger,  and 
cost  of  beating  were  all  frequent^  inevitable, 
and  retentless  as  incident  to  the  business. 
It  was  in  the  power  of  tbe  defendanto  to  de- 
lay the  time  to  assume  them,  and  thus  work 
a  hardship  upon  the  plaintiff,  if  not  actually 
to  render  l»r  bankrupt,  makbig  it  impossible 
for  her  to  retain  the  property  for  redellvoy. 
These  are  matters  not  involved  in  the  oi^linaiy 
sale  of  peraonal  property,  and  lltlganto  must 
act  at  th^r  peril  in  such  cases  as  a  mistake 
may  reiralt  In  great  loss.  It  is  held  In  Ne- 
blett  T.  Macfarland,  02  U.  S.  101.  23  L.  Ed. 
471:  *'A  party  seeking  to  set  aside  a  sale  of 
Glares  Is  not  bound  to  pay  calls  on  them  to 
prevent  forfeiture  aftsr  filing  tbe  bill; 
*  *  *  tbe  party,  in  substance^  redellvo^ 
ins  the  bond  as  a  condition  of  obtaining  sndi 
reconveyance,  it  would  seem  that  a  defense  of 
this  ctiaractor  could  not  be  a  good  one.  But 
of  this  the  appellant  must  take  his  chance.  If 
the  bond  has  become  thus  impaired,  it  Is  no 
worse  than  the  loss  of  a  perishable  artid^ 
or  the  forfeiture  of  shares  during  the  litiga- 
tion. These  circumstances  do  not  alter  the 
rule  of  law." 

The  contract  must  be  resdnded  In  toto; 
that  is,  the  parties  must  be  wholly  released 
from  it,  though  not  necessarily  placed  in  stato 
quo.  Tbat  is  ottea.  Impractical  and  would 
render  resds^on  Impossible  in  nuny  casea 
See  GatUng  v.  Newell.  0  Ind.  072;  SmlUi  v. 
Love,  64  N.  a  439.  So  equity  adapts  Itsdf 
to  the  circumstances  of  the  ease  in  rescis- 
sion. BeU  V.  Merrifield,  109  N.  T.  202,  16 
N.  E.  55,  4  Am.  St  Rep.  436.  Defendants  bad 
ample  opportunity  while  the  property  was 
intact  to  protect  themselves — ^namely,  after 
the  decree  in  plaintiff's  favor  in  the  drcait 
court — and  equity  should  require  tbat  the  de- 
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la7  caused  by  defendants  should  be  at  tlieir 
risk.  Therefore  we  find  that  there  waa  no 
error  In  the  decree  entered  by  the  circuit 
court  on  the  24th  day  of  Jannaiy,  1914, 
which  Is  as  follows: 

"It  Is  hereby  ordered,  adjudged,  and  de- 
creed that  the  contract  and  transaction  of 
sale,  trade,  or  exchange  entered  into  between 
plaintier  and  defendant  Minerva  A.  Jones  on 
or  about  April  9,  1912,  be  and  the  same  la 
hereby  declared  fraudulent  and  void,  and 
the  same  Is  hereby  rescinded,  canceled,  annul- 
led, and  held  for  naught;  and  It  further 
appearing  to  the  court  that  the  plaintiff, 
Edith  Owen,  since  the  commencement  of  this 
suit,  has  at  all  times,  while  the  property  was 
in  her  possession  and  until  the  same  waa  tak- 
en frqpi  her  possession  by  process  of  law, 
been  ready  and  willing  to  turn  over  and  de- 
liver back  to  the  defendants  all  property  re- 
ceived from  defendants  in  the  above-mention- 
ed transaction  of  exchange,  and  has  at  all 
such  times  offered  and  tendered  back  the 
said  property  in  the  same  good  order  and 
condition  in  which  It  was  received,  reason- 
able use  and  wear  thereof  excepted,  and 
that  such  offer  and  tender  was  made  In  open 
court  upon  the  trial  of  this  cause,  and  has 
never  been  accepted  by  the  defendants;  and 
It  further  appearing  to  the  court  that,  since 
the  decree  of  this  court  was  entered  herein, 
and  while  this  cause  was  pending  in  the 
Supreme  Court  of  the  state  of  Oregon  upon 
appeal  from  this  court,  a  certain  mortgage 
placed  upon  the  said  rooming  house  and  fur- 
nishings by  the  defendants  prior  to  the  date 
of  the  fraudulent  transfer  of  the  said  prop- 
erty to  this  plaintiff  and  existing  on  the 
date  thereof  became  due  and  was  foreclosed 
in  this  court  by  suit  In  equity,  and  that  these 
defendants  were  duly  served  with  summons 
and  complaint  In  said  foreclosure  suit,  and 
made  no  appearance  therein,  but  snffereid  the 
said  mortgage  to  be  foreclosed  as  by  default; 
and  it  further  appearing  that  said  rooming 
house  and  furniture  therein  was  taken  from 
the  possession  of  plaintifT  by  due  process  of 
law  under  said  foreclosure  proceedings,  and 
was  duly  and  regularly  sold  under  the  decree 
of  this  court  In  accordance  with  the  laws  of 
the  state  of  Oregon  in  such  cases  provided  to 
satisfy  the  said  mortgage  so  placed  upon  the 
property  by  tJiese  defendants,  as  aforesaid, 
and  that  the  defendants  made  no  effort  or 
attempt  to  redeem  the  said  property  or  to 
protect  their  rights  therein,  If  any  they  had 
or  claimed,  but  knowingly  waived  the  same, 
and  that  the  said  rooming  house  and  the  fur- 
niture therein  has  passed  into  the  hands  of 
Innocent  purchasers,  and  that,  by  reason  of 
the  premises,  and  without  any  fault  or  neg- 
lect upon  the  part  of  plaintiff,  It  has  become 
and  is  Impossible  for  plaintiff  at  this  time  to 
deliver  over  to  the  defendants  the  said  room- 
ing house  or  contents,  and  that  plaintiff, 
Owens,  has  never  incumbered  said  property 
In  any  manner,  save  and  except  her  chattel 
mor^ge  given  to  defendants  for  tha  por^ 


chase  price  thereof,  which  said  chattel  mort- 
gage has  been  and  is  hereby  canceled. 

"(2)  That  the  deed  executed  by  the  plain- 
tiff, Edith  Owen,  to  the  defendant  Minerva 
A.  Jones  on  or  about  the  9th  day  of  April, 
1012,  for  lots  six  (6)  and  twenty-one  (21)  In 
block  three  (3)  of  Cloverdale  tract,  In  Mult- 
nomah County,  Or.,  be,  and  the  same  is,  here- 
by canceled  of  record,  and  the  said  defendant 
Minerva  A.  Jones  is  hereby  ordered  and  di- 
rected forthwith  to  execute  and  deposit  in 
this  court  a  reconveyance  with  full  covraants 
of  warranty,  reconveylng  to  the  plaintiff, 
Edith  Owen,  the  said  lots  six  (6)  and  twenty- 
one  (21)  In  block  three  (3)  of  said  Cloverdale 
tract,  free  from  all  debts,  liens,  Incnmbrauces, 
or  damage  done,  made,  or  suffered  by  the 
said  defendants,  or  either  of  them,  or  any 
person  acting  under,  by,  or  through  them, 
and  the  clerk  of  this  court  Is  hereby  directed 
forthwith  to  deliver  the  said  deed  of  convey- 
ance to  the  said  plaintiff,  Edith  Owen. 

"(3)  That  the  satd  defendants,  Minerva  A. 
Jones  and  C.  M.  Jones,  forthwith  deposit  In 
this  court  the  27  promissory  notes  so  execut- 
ed by  the  said  plaintiff,  Edith  Owen,  to  the 
said  defendant  Minerva  A.  Jones  on  the  9th 
day  of  April,  1912,  the  same  being  25  prom- 
issory notes  for  $40  each  and  one  note  for 
$55  and  one  note  for  $20,  bearing  Interest  at 
8  per  cent,  per  annum,  and  payable  30  days 
apart,  the  first  note  being  payable  May  9, 
1912,  and  that  thereupon  the  clerk  of  this 
court  Is  directed  to  cancel  the  same  and  to  re- 
turn the  said  canceled  notes  to  the  plaintiff, 
Edith  Owen,  and  that  a  certain  chattel  mort- 
gage executed  by  Edith  Owen  to  the  said 
Minerva  A.  Jones  on  the  9th  day  of  April, 
1912,  to  secure  said  27  notes,  and  covering 
the  furniture  and  fixtures  then  and  now  be- 
ing in  the  said  apartment  house  at  927  Union 
avenue,  Portland,  Dr.,  be,  and  the  same  Is, 
hereby  canceled,  annulled,  and  discharged 
of  record ;  and  it  la  further  ordered  that  the 
county  clerk  of  Multnomah  county,  Or.,  make 
the  proper  entries  canceling  upon  the  records 
of  Multnomah  county,  Or.,  the  said  chattel 
mortgage  and  the  above-described  deed  from 
Edith  Owen  to  the  said  Minerva  A.  Jones  for 
the  said  real  property,  to  wit:  Lots  six  (6) 
and  twenty-one  (21)  in  block  three  (3),  Clover- 
dale. 

"(4)  It  is  further  ordered  and  decreed  that 
the  said  defendants,  Minerva  A.  Jones  and 
C.  M.  Jones,  forthwith  deliver  up  possession 
of  the  said  lots  six  (6)  and  twenty-one  (21) 
in  block  three  (3),  Cloverdale  tract,  with  the 
dwelling  house  thereon,  to  the  plaintiff,  Edith 
Owen,  and  also  deliver  to  the  said  Edith 
Owen  all  furniture  left  therein  by  Edith 
Owen  on  the  9tb  day  of  April,  and  taken  pos- 
session of  by  these  defendants,  or  either  of 
them,  all  In  good  order  and  condition,  rea- 
sonable use  and  wear  thereof  excepted. 

"(5)  It  Is  further  ordered  and  adjudged 
that  the  plaintiff,  Edith  Owen,  have  and  re- 
cover of  and  from  the  defendants,  Minerva  A. 
Jones  and  0.  M.  Jones,  and  from  their  sure- 
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ties  an  appeal,  to  wit,  the  Globe  Indemnity 
Company  of  New  York,  ber  costs  as  taxed  tn 
the  circuit  court,  to  wit,  the  sum  of  $35.35, 
with  interest  at  6  per  cent  thereon  from 
November  12,  1912,  together  with  her  coats 
and  disbursements  taxed  in  the  Supreme 
Court  herein,  amounting  to  the  sum  of  $43, 
and  that  execution  forthwith  issue  out  of 
this  court  in  favor  of  tbe  plaintiif,  Edith 
Owen,  and  against  tbe  defendants,  Minerva 
A.  Jones  and  C.  N.  Jones,  and  tbe  Globe  In- 
demnity Company  of  New  York  (defendants* 
sureties  on  appeal)  therefor.  Dated  January 
24th,  1914.  [Signed]  Henry  XL  McGinn, 
Judge." 

The  demurrer  to  the  retain  li  overruled, 
and  the  writ  is  dismissed. 


(10  Or.  407) 

POWELIi  T.  SUTHERLIN  LAND  ft  WATER 
CO.t 

(Supreme  Coort  of  Oregon.    April  21,  1914.) 

1.  Mabtbb  Awn  Sebvant  (i  2^*)— iKJunjOEa 
TO  SsavANT— Actio  na— Question  roa  Jukt. 

In  an  action  ELgainst  an  employer  for  in- 
juries from  the  falling  of  an  electric  light  pole 
on  which  plaintiff  was  climbing,  it  waa  a  ques- 
tion for  tbe  jury  whether  it  was  negligence  of 
tbe  employer  to  permit  a  switch  to  be  out  of 
repair  or  removed  from  the  pole,  or  to  permit 
old  poles  to  remain  In  use  at  the  time  of  the 
accident  without  testing  or  repair. 

[Kd.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  H  1001,  1006,  100&  1010- 
1015.  1417-1033,  10S0-1(>42,  1(>44.  1046-1050; 
Dec  Dig.  S  286.^] 

2.  Mastbb  and  Sbbtaitt  (|  289*)— Injubibs 

TO  Sebvakt— Actions— Question  roa  Jubt. 
In  an  action  against  an  employer  for  Inja- 
ries  from  the  falling  of  an  electric  light  pole 
on  which  plaintiff  was  climbing,  evidence  held 
to  present  a  qaestion  for  tbe  jury  whether 
plaintiff  knew  or  ought  to  have  known  of  the 
defective  condition  of  the  pole. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {|  1069,  1000,  1092-1132: 
Dec.  Dig.  S  289.*] 

S.  Mabtks  and  Sebvart  a  2M*)— Tnjubt  to 
Sebvant  —  Dibbction  oi  Vebdict  —  Coh- 

txiCTiNO  Evidence. 

A  motion  for  an  instructed  verdict  for  de- 
fendant,  based  on  the  defense  that  plaintiff  waa 
the  foreman  in  charge  of  Che  poles  and  switch 
which  caused  the  injury,  upon  which  there  was 
a  dispute  in  the  evidence,  was  properly  denied. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  »  1089,  1000,  1092-1132; 
Dec.  Dig.  §  289.*] 

4.  Trial  (§  260*)— Inbtbuctions— Rbquksts— 

INBTBUCTIONS  ALBBADT  GIVBN. 

The  refusal  of  instmctions  that,  if  plain- 
tiff knew  that  the  pole  on  which  he  was  injured 
was  BO  dangerous  that  a  prudent  person  would 
not  climb  it,  or  if  an  inspection  would  have  dis- 
closed SDCh  condition,  he  cannot  recover,  for  the 
reason  that  be  assumed  the  risk,  that  he  is 
bound  by  allegations  in  the  comiilaint  that  he 
is  an  electrician  and  lineman,  and  must  be  con- 
clusively presumed  to  have  known  of  the  dan- 
ger incident  to  that  line  of  employment,  and 
that  it  is  not  necessary  to  relieve  defendant 
from  liability  that  plaintiff  should  have  been 
employed  as  foreman,  but  it  is  sufficient  that  he 
-was  employed  as  a  lineman  whose  duty  it  was 


to  discover  and  remedy  defects  In  the  line,  is 
not  error,  where  the  grounds  stated  are  fairly 
covered  in  the  general  instructions,  so  far  as 
the  evidence  justlGed,  the  jury  having  been  in- 
structed that,  If  the  plaintiff  knew  that  defend- 
ant had  no  other'  servant  to  inspect  its  pole* 
and  continued  in  the  employment,  he  assumed 
the  duty  of  testing  the  poles,  and  other  instmc- 
tions having  been  given  aa  to  burden  of  proof  of 
defendant's  negligence,  as  to  whether  plaintiff 
was  foreman,  the  defendant's  duty  if  plaintiff 
was  not  foreman*  and  the  risk  asavmed  by 
plaintiff. 

fEd.  Note.— For  other  cues,  see  Trial.  Cent. 
Dig.  H  651-6S9;  Dec.  Dig.  f  260.*] 

Department  N6.  2.  Appeal  from  Orcnlt 
Court,  Douglas  County;  J.  W.  Hamilton. 
Judge. 

Action  by  Fred  C.  Powell  against  the  Sutb- 
erilD  Land  &  Water  Company.  From  n  Judg- 
ment for  plaintiff  defendant  appeals.  Af- 
firmed. 

This  Is  an  action  for  personal  Injuries  re- 
ceived by  the  plaintiff  while  dtmblng  an  elec- 
tric ll^ht  pole,  wUdi  f^  with  blm  on  ac- 
count of  Its  rotten  condition.  There  are  bnt 
four  asBlgnments  of  error,  namely;  ^le  de- 
nial of  a  motion  for  Judgment  of  nonsuit, 
denial  of  a  motion  for  a  directed  verdict  In 
favor  of  defendant,  and  the  lefosal  of  die 
coort  to  give  two  requested  Instructions.  Tbe 
Jury  found. a  verdict  In  plalntUTs  favor  for 
tbe  sum  of  $6,500.  From  a  Judgment  there- 
on, the  defendant  appeala 

Dexter  Rice,  of  Boseburg  (E.  B.  Hermann, 
of  Boseburg,  on  the  brief),  for  appellant.  Ob 
P.  Cosfaow,  of  Boseburg,  for  reomndent. 

EAKIN,  J.  At  tbe  close  of  plaintirs  tes- 
timony, defendant  moved  for  a  Judgment  of 
nonsuit;  and,  at  the  close  of  the  evidence^ 
moved  for  A  directed  verdict,  It  is  prin- 
cipally upon  the  denial  of  these  two  mott(»is 
upon  which  defendant  bases  this  appeal. 

[1]  The  grounds  for  the  Judgment  of  non- 
suit  are  that  plaintiff  failed  to  show  any  neg- 
ligence on  the  part  of  defendant,  but  that 
the  accident  was  the  result  6f  plaintiff's  own 
n^ligence,  and  tbe  risk  was  assumed  by 
him.  It  was  a  question  for  the  Jury  wheth- 
er it  was  negligence  on  the  part  of  the  com- 
pany to  permit  the  switch  on  tbe  Oakland  cir- 
cuit to  be  out  of  repair  or  removed  from  the 
pole.  It  was  also  for  the  Jury  to  determine 
whether  it  was  negligence  for  the  company 
to  permit  the  old  poles  to  remain  in  use  at 
the  time  of  the  accident  without  testing  or 
repair.  These  were  the  issues  tendered  by 
the  complaint 

[2]  The  answer  tenders  the  issue  as  to 
whether  the  plaintiff  was  the  foreman  of  the 
line.  It  was  for  the  Jury  to  decide  whether 
plaintiff  knew  or  ought  to  have  known  the 
defective  condition  of  the  pole.  He  testified 
that  when  he  climbed  the  pole  it  was  all 
right,  so  far  as  he  knew,  being  supported  by 
two  guy  wires,  and  that  he  supposed  It  to 
be  perfectly  safe;  so  that  the  court  could 
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not  take  the  esse  from  tbe  Jury  bjr  a  Judg- 
ment  of  iifinsult 

[3]  The  motion  for  an  inBtructed  verdfct  In 
fiivor  of  the  deftodont  is  dependent  largely 
upon  the  defense  set  ap  in  the  answer  that 
plaintiff  was  the  foreman  in  charge  of,  and 
responsible  for  the  condition  of.  the  poles  and 
awlbdi  upon  whl^  there  was  a  dispute  In 
the  erldence,  and  therefore  defendant  was 
not  entitled  to  a  directed  verdict. 

[4]  Error  la  also  assigned  In  the  refusal 
of  the  court  to  give  requested  Instmctlons  as 
follows:  "No.  4.  If  you  find  from  the  evi- 
dence that  tbe  plaintiff  knew  tJiat  the  pole 
upon  which  be  was  injured  was  so  danger- 
ous that  a  prudent  person  would  not  ellmb  it, 
or  if  an  inspection  of  the  pole  would  have 
disclosed  such  dangerous  condition,  then  the 
plaintiff  cannot  recover  in  this  action,  for 
tbe  reason  that  he  assumed  tbe  risk  inddent 
to  climbtng  such  dangerous  pole.  *  *  • 
No.  6.  The  plaintiff  has  alleged  in  bis  com- 
plaint that  he  is  an  electrician  and  lineman. 
Be  l8  therefore  bound  by  tbls  allegation,  and 
cannot  now  be  heard  to  say  that  he  did  not 
possess  the  knowledge  and  efficiency  of  the 
ordinary  electrician  and  llnemant  and  must 
be  conclusively  presumed  to  have  knovra  and 
appreciated  the  danger  incident  to  such  line 
of  employment.  In  this  connection  I  also  in- 
struct you  that  It  Is  not  necessary  to  relieve 
tbe  defojdant  from  liability  that  plaintiff 
should  have  been  employed  In  the  capacity 
as  foreman.  It  is  enough  that  he  was  em- 
ployed as  a  lineman  whose  duty  It  was  to 
discover  and  remedy  defects  in  the  line  even 
though  be  did  not  hold  the  positloD  of  fore- 
man." 

The  court  in  its  general  instructions  to  the 
Jury  very  fairly  covered  the  grounds  stated 
in  these  two  requests  so  far  as  the  evidence 
Justified.  He  instructed  the  Jury  to  the  ef- 
fect that,  if  the  plaintiff  was  employed  by 
the  defendant  to  carry  on  the  electric  plant, 
not  including  tbe  duty  of  keeping  tbe  poles 
In  repair,  then  it  would  have  been  the  duty 
of  the  defendant  to  have  done  so.  Also  he 
instructed  them:  "If  you  find  •  •  •  that 
tbe  plaintiff  knew  tbe  defendant  bad  no  other 
servant  whose  duty  It  was  to  Inspect  its  poles 
and  continued  in  tbe  employment,  •  •  • 
he  assumed  tbe  obligation  and  duty  of  test- 
ing the  poles  himself.  •  •  • "  Many  oth- 
er instructions  were  given  as  to  the  burden 
of  proof  upon  plaintiff  concerning  tbe  negli- 
gence of  the  defendant,  as  to  whether  plain- 
tiff was  the  foreman  of  the  line,  his  respon- 
sibility therefor  If  he  was  such  foreman,  and 
the  defendant's  duty  if  the  plaintiff  was  not 
foreman  of  the  line,  and  as  to  the  risk  as- 
sumed by  plaintiff  in  accepting  the  employ- 
ment. 

.  We  find  no  error  In  the  refusal  of  the  re- 
guested  instructions. 

Tbe  Judgment  is  affirmed. 

McBBIDE,  a  J.,  and  BEAN  and  McNABY, 
JJ,,  concur. 
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(Supreme  Court  of  Oregon,    April  21.  1914.) 

1.  Marbiaob  (I  62*)— ANiTUUCBRr— Ai^niomr. 

The  allowance  to  the  wife  of  money  for 
ber  liviog  expenses  and  for  a  surgical  opera- 
tion penalng  a  'suit  to  declare  the  marriag* 
void  Is  Dot  authorized  by  L.  O.  L.  8  ol2,  au- 
thorizing tbe  court,  pending  suit,  to  order  that 
the  husband  pay,  or  secure  to  be  paid,  to  the 
derk  of  court,  such  an  amount  as  may  be  nec- 
essary to  enable  the  wife  to  prosecute  or  de- 
feud  tbe  nilt.  section  513,  providing  tor  ali- 
mony after  decree  declaring  void  or  dissolving 
the  marriage  contract,  section  511,  providing 
that  when  a  marriage  shall  be  declared  void 
or  dissolved  tbe  court  shall  grant  to  the  i^ersoo 
in  whose  favor  tbe  decree  Is  rendered  an  un- 
divided one-third  of  the  real  property  of  the 
other,  nor  sections  7M0  and  7041,  authorizing 
suit  and  decree  to  compel  the  husband  to  coo- 
tribute  to  the  support  of  tbe  wife  and  their 
minor  children, 

[Ed.  Note.— For  other  cases,  aee  Marriage, 
Cent  Dig.  {  137;  Dec  Dig.  S  82. •] 

2.  Marbiaob  ({  62*)— Anhuucbri^Auhont. 

The  right  to  aum<Miy  la  solely  statatory, 
and  the  court  has  no  authori^  to  order  tbe 
payment  of  a  sum  for  the  support  of  the  wife 
pending  suit  to  have  a  marriage  declared  void, 
in  tbe  absence  of  statutory  provision  tliere- 
for. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent  Dig.  S  137;  Dec  Dig..  |  62  •] 

8.  DisHiBSAi.  ANo  Nonsuit  (J  37*)— Voluk- 

TABT  DlSUISSAI/— NaTUBB  AND  BXTENT  Or 
BZGHT. 

The  right  to  dismiss  an  action  or  suit  is 
not  an  absolute  one  that  plaintiff  can  ezerdce 
without  leave  of  court,  ana  the  court  can  com- 
pel the  plaintiff  to  pay  the  costs  of  an  action 
or  suit  before  dismlsung  it 

[Ed.  Note.— For  other  cases,  tee  Dismissal 
and  Nonsuit.  Cent  Dig.  U  ^  T2,  TS;  Dea 
Dig.  S  37.  •] 

4.  Mabbiaoe  (I  62*)— AHmruam— Attok- 

NEY8'  Fees. 

When,  in  a  suit  to  have  a  marriage  declar- 
ed void,  the  wife  has  incurred  Uabilittes  for  at- 
torneys' fees  and  other  expenses  of  the  suit, 
the  court  may  compel  the  husband  to  advance 
the  money  to  pay  them,  and  refuse  him  a  non- 
suit till  he  has  paid  them,  though  the  order  be 
made  after  tbe  services  have  been  rendered. 

[Ed.  Note.— For  other  eases,  see  Marriage, 
Cent  Dig.  i  137 ;  Dec  Dig.  i  92.*} 

5.  Marbiagb  (i  ^•)— Annxtlment— Attob- 
NET8'  Fees. 

In  a  suit  to  have  a  marriage  declared  void, 
where  defendant,  living  1^200  miles  from  the 
place  of  suit,  was  served  by  publication  and 
did  not  hear  of  the  suit  till  a  decree  had  been 
entered  declaring  the  marriage  void,  after 
which  she  employed  counsel  to  have  the  de- 
cree set  aside,  which  was  done  after  a  hard 
contest,  including  an  appeal  for  which  plain- 
tiff advanced  the  fees  for  the  attendance  of  de- 
fendant's counsel,  an  allowance  thereafter,  at 
the  same  hearing  at  which  the  court  dismissed 
the  suit  on  motion  of  the  plaintiff,  of  f2,500 
attorneys'  fees,  tbe  plaintiff  being  worth  a  mil- 
lion dollars,  is  not  an  abuse  of  the  court's 
discretion. 

[Ed.  Note. — For  other  cases,  see  Marriage, 
Cent  Dig.  I  137;  Dec  Dig.  8  02.*] 

6.  APPEAL  AND   EbBOB    (§   984*)  —  REVIEW — 
DiSCBETION  OF  TRIAL  COUBT, 

The  Supreme  Court  can  review  the  action 
of  trial  courts  in  making  allowances  of  attor- 
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neys'  teen  \n  snits  to  hare  marriases  declared 
void  oDly  for  abnse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |f  381fi,  8881-«888;  Dec 
Big.  i  984."] 

In  Banc.  Appeal  from  Circuit  Court,  Clack- 
amas County;  J.  A.  Eakin,  Judge. 

Suit  by  Charles  D.  Taylor  against  Minnie 
N.  Taylor  to  declare  void  a  marriage  con- 
tract for  fraud.  From  an  order  granting  de- 
fendant $8,665  as  alimony,  and  $2,500  as  at- 
torneys' fees,  plaintiff  appeals.  Modified. 

See,  also,  61  Or.  257,  121  Pat  431,  064; 
134  Pac.  1183. 

John  F.  Logan  and  I.  N.  Smith,  both  ot 
Portland,  for  appellant  Flegel  &  Bernolds. 

of  Portland,  for  respondent 

RAMSEY,  J.  On  July  27,  1910,  the  plain- 
tiff commenced  a  suit  In  the  circuit  court  of 
Clackamas  county  to  obtain  a  decree  declar- 
ing void  the  marriage  contract  between  the 
plaintiff  and  the  defendant  for  alleged  fraud. 
The  parties  were  married  In  Portland,  Or., 
on  August  26,  lOOS.  They  lived  together  as 
husband  and  wife  until  November  20,  1900, 
but  no  children  were  born  to  them.  The 
complaint  charges  that  the  defendant  made 
to  the  plaintiff  certain  false  and  fraudtilent 
representations  as  to  her  character  and  life, 
to  Induce  him  to  marry  her,  and  that  he  be- 
lieved these  representations,  acted  upon 
them,  and  married  the  defendant,  etc.  The 
defendant  was  a  resident  and  Inhabitant  ot 
the  state  of  California,  and  the  summons  was 
served  upon  her  by  publication.  After  the 
optration  of  the  time  allowed  for  answering, 
the  plaintiff  obtained  a  decree  annulling  said 
marriage  contract.  Within  the  time  allowed 
by  law  for  that  purpose,  the  defendant  ap- 
plied to  the  court  below  for  an  order  setting 
aside  said  decree,  and  permitting  her  to  file 
an  answer.  This  application  was  strongly 
opposed  by  the  plaintiff ;  but  the  court  below 
allowed  said  application,  set  aside  said  de- 
cree, and  permitted  the  defendant  to  answer. 
From  this  order  the  plaintiff  appealed  to 
this  court,  and  this  court  dismissed  the  ap- 
peal for  the  reason  that  said  order  was  not 
appealable.  See  Taylor  v.  Taylor,  61  Or. 
257,  m  Pac  431,  964. 

On  Hay  21,  1912,  the  defendant  filed  in 
the  court  below  a  motion  asking  for  an  order 
requiring  the  plaintiff  to  pay,  or  secure  to 
be  paid  to  the  clerk  of  the  court  below,  the 
sum  of  $7,000,  to  enable  the  defendant  to  de- 
fend said  suit,  and  $3,500  for  the  support  of 
the  defendant  during  the  pendency  of  said 
suit  and  a  like  sum  each  month,  since  the 
filing  of  the  defendant's  former  motion  (on 
October  11,  1911),  and  for  such  other  provi- 
sion for  the  defendant's  expenses  In  said 
suit,  and  for  her  support  pending  said  suit 
as  to  said  court  seemed  Just  and  equitable. 
The  motion  for  alimony  and  exiwnse  money 
filed  in  OctolMr,  1011,  does  not  appear  to  be 
in  the  record.   The  motion  for  an  allowance 


for  alimony  and  suit  money  was  based  upon 
the  affidavits  of  the  defendant  A.  F.  Fl^el. 
R.  Y.  Williams,  and  J.  M.  Barlew,  and  upon 
the  records  in  this  case,  and  said  motion  was 
opposed  by  the  affidavits  of  the  iilaintiff  and 
John  F.  Logan  and  certain  record  erldence. 
On  the  7th  day  of  January,  1913,  before  the 
court-  passed  on  said  motion  for  said  allow- 
ances, the  plaintiff  filed  in  the  court  below 
a  written  motion  -for  a  decree  of  said  court 
dismissing  said  suit  The  court  t>elow  beard 
said  motion  for  an  allowance  for  alimony 
and  suit  money,  and  the  motion  for  the  dis- 
missal of  said  suit  at  the  same  time,  and  al- 
lowed both  motions  in  the  same  entry ;  bat 
the  motion  tor  alimony  and  suit  money  was 
granted  first,  and  the  suit  was  dismissed  im- 
mediately after  said  motion  was  allowed. 
Before  said  motions  were  heard,  the  attor- 
neys for  the  defendant  served  on  the  attor- 
neys for  the  plalntlfl  notice  that  the  court 
below  would  hear  the  defendant's  motion  for 
alimony  and  suit  money,  and  the  motion  of 
the  plaintiff  for  a  dismissal  of  said  snit  to- 
gether at  the  same  time,  at  Oregon  City,  on 
the  10th  day  of  January;  1913,  at  7  o'clock 
p.  m.,  and  that  the  counsel  for  the  defendant 
would  then  move  the  said  court  to  allow  the 
defendant  alimony  from  the  time  of  the  filing 
of  the  first  motion  therefor  to  the  date  of  the 
dismissal,  and  that  the  court  allow  counsel 
fees  to  the  date  of  the  dismissal,  for  serrlces 
rendered  by  counsel  for  the  defendant  and 
for  money  expended  by  said  counsel  in  the 
defense  of  said  suit  and  that  counsel  fOr 
defendant  would  oppose  the  allowance  of  the 
motion  for  the  dismissal  of  said  stilt  until 
the  granting  of  the  motion  for  said  allow- 
,  ances.  On  the  10th  day  of  May,  1913,  the 
court  below  granted  said  motion  for  alimony 
and  suit  money,  and  allowed  to  the  defendant 
for  her  living  expenses  the  sum  of  $5,665,  and 
$3,000  to  pay  for  a  surgical  operatioa.  The 
total  allowance  to  the  defendant  for  said 
two  purposes  was  $8,665 ;  and  the  court  al- 
lowed, also,  at  the  same  time,  the  defendant 
the  additional  sum  of  $2,500  for  attorney^ 
fees  in  said  suit  and  then  dismissed  said 
suit  The  total  allowance  for  the  defendant 
and  bra  attorneys  was  the  sum  of  $llj-65u 
The  case  was  not  tried  on  Its  merits,  and  no 
decree  was  rendered  dissolving  or  annulling 
the  marriage  contract 

[1]  1.  The  first  question  for  consideration 
Is  whether  the  court  below  bad  authority  to 
allow  the  defendant  anything  on  said  motion 
for  her  living  expenses  or  for  a  surgical 
operation.  The  court  below  entered  an  order 
In  her  favor  for  $8,665  for  said  purposes. 
The  defendant  denies  that  the  court  below 
had  authority  to  allow  her  anything  for  said 
purposes. 

Section  512,  L.  O.  L.,  Is  the  only  section  ct 
our  statute  that  authorizes  the  court  before 
the  final  decree  to  require  the  husband  In  a 
Suit  for  divorce  or  to  have  declared  void  the 
marriage  contract  to  make  provision  for  the 
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expenses  ot  the  suit,  or  for  tbe  maintenance 
of  any  one.  It  is  as  follows:  "After  tbe 
commencement  of  a  suit,  and  before  a  decree 
therein,  the  court  or  Jndge  thereof  may,  in 
Us  discretion,  proTlde  hj  order  as  follows: 
(1)  That  the  husband  pay,  or  secure  to  be 
paid,  to  tbe  clerk  of  the  court,  aach  an 
amount  of  money  as  may  be  necessary  to 
wable  the  wife  to  prosecute  or  defend  tbe 
Boit.  as  the  case  may  be;  (2)  for  the  care, 
costody,  and  maintenance  of  tbe  minor  chil- 
dren of  the  marriage  during  tbe  pendency 
of  the 'Suit." 

Section  S13,  L.  O.  L.,  provides  what  tbe 
ooiort  can  do,  when  a  final  decree  is  rendered, 
declaring  rold  or  dissolved  tbe  marriage  con- 
tract, and  said  section  is  as  follows:  "(1) 
For  tbe  future  care  and  custody  of  the  minor 
children  of  the  marriage,  as  it  may  deem 
Just  and  proper,  having  due  regard  to  the 
age  and  sex  of  such  (ddldren,  and  unless 
otherwise  manifestly  improper,  giving  the 
preference  to  the  party  not  In  fault;  <2)  for 
the  recovery  of  tbe  party  In  fault,  and  not 
allowed  the  care  and  custody  of  such  chil- 
dren, snch  an  amount  of  money,  in  gross,  or 
in  Installments,  as  may  be  Just  and  proper 
for  such  party  to  contribute  towards  the  nur- 
ture and  education  thereof;  (3)  for  the  re- 
covery of  the  party  in  fault  such  an  amount 
of  money,  In  gross  or  in  installments,  as  may 
be  Just  and  proper  for  such  party  to  com- 
tribute  to  the  maintenance  of  the  other ;  (4) 
for  the  delivery  to  tbe  wife,  when  she  is  not 
the  party  In  fault,  of  her  personal  property 
in  tbe  posseaslon  or  control  of  tbe  hmband 
at  tbe  tlme  of  giving  the  decree;  (fi)  for  the 
appointment  ot  one  or  more  trustees  to  col- 
lect, receive,  expend,  manage,  or  Invest,  in 
such  manner  as  tbe  court  shall  direct,  any 
sum  of  money  decreed  for  tbe  maintenance 
of  the  wife  or  the  nurture  and  education  of 
minor  cblldrm  committed  to  her  care  and 
custody." 

Section  611  L.  O.  U,  provides  that  when 
a  marriage  ahall  be  declared  void  or  dis- 
solved, tbe  court  shall  grant  to  the  person 
in  whose  favor  the  decree  Is  rendered  an  un- 
divided one-tblrd  part  In  fee  of  the  real  prop- 
erty owned  by  the  other  party. 

Sections  7040  and  7041,  L.  O.  L.,  antborise 
any  married  woman,  whose  husband  Is  able 
to  support  her,  but  neglects  to  do  so,  to  main- 
tain a  suit  against  him  to  obtain  a  decree 
compelling  him  to  contribute  to  her  support 
and  tbe  support  of  their  minor  children.  The 
sections  of  our  statute  set  out  or  referred  to 
supra,  axe  all  ot  the  statute  law  that  we  have 
relating  to  tbe  questions  in  controversy  in 
this  suit 

Section  512,  sut»a.  Is  the  only  statutory 
provision  that  anthorizas  tbe  court  In  which 
a  suit  for  divorce  is  pending,  before  a  final 
decree  Is  entered,  to  require  tbe  husband  to 
make  any  provision  tor  the  wife,  ot  their 
minor  children.  In  this  case  there  are  no 
children.  Subsection  1  of  said  section  612  is 
the  only  part  of  said  section  that  awUee  to 


r  this  case.  This  subsection  authorizes  tbe 
court  to  require  "that  tbe  husband  pay  or 
secure  to  be  paid,  to  tbe  clerk  of  tbe  court, 
such  an  amount  ot  money  as  may  be  neces- 
sary to  enable  the  wife  to  prosecute  or  de- 
fend tbe  suit,  as  tbe  case  may  be."  Under 
this  subsection,  the  husband  could  be  requir- 
ed to  pay  to  tbe  clerk  a  sufficient  sum  to 
cova  attorneys*  fees,  witnesses*  fees,  and 
necessary  expense  of  traveling  in  atteaidlng 
to  the  case;  but  It  does  not  authorise  the 
court  to  compel  tbe  husband  to  support  tbe 
wife  or  pay  surgical  bills  during  tbe  pendency 
ot  the  suit.  Possibly,  the  husband  may  be 
liable  for  such  expenses,  but  payment  there- 
of cannot  be  enforced  under  said  section  612. 
The  def^dant  never  resided  In  this  state. 
She  resides  In  California,  and  the  plaintiff 
may  be  liable  under  the  laws  of  that  state 
for  ber  support,  and  for  her  surgical  blUa; 
Out.  as  to  that,  we  do  not  know. 

It  seems  clear  to  us  that  section  612  con- 
fers no  authority  upon  a  court  to  compti  the 
husband,  during  the  pendracy  ot  a  suit  for 
divorce  and  before  deoee  therein,  to  pay  the 
wife  alimony  for  her  support  or  tor  medical 
or  surgical  attendance.  In  a  suit  brought  by 
the  wife  for  that  purpose,  courts  of  equity 
may  compel  tbe  husband.  In  a  proper  case, 
to  provide  for  her  support;  but  relief  of 
that  sort  cannot  be  obtained  under  section 
612,  supra. 

Section  613,  supra,  applies  to  suits  for  di- 
vorce, when  a  decree  la  granted,  dissolving 
or  declaring  void  tbe  marriage  contract,  and 
under  that  section  the  court  baa  ample  power 
to  grant  alimony,  ^  But  In  this  cacB  no 
divorce  was  granted,  and  hence  said  section 
has  no  relevancy  to  the  question  for  declalott 
In  this  case. 

[2]  We  find  no  statutory  authority  for  al- 
lowing the  wife  alimony  for  ber  support  or 
surgical  bills  in  a  suit  for  divorce,  excepting 
when  a  decree  of  divorce  Is  granted.  Tbe 
question  arises:  Is  there  any  authority  In 
this  state,  independent  of  tbe  statute,  for 
granting  such  alimony?  Our  statute  express- 
ly provides  that  certain  stated  things  may  be 
done  in  a  divorce  suit,  before  a  decree  Is  en- 
tered, and  that  certain  other  things  may  be 
done  when  a  decree  ot  divorce  Is  granted.' 
Can  alimony  pendente  lite  be  granted  for  tbe 
support  of  tbe  wife  without  statutory  author- 
ity? 

In  tbe  case  of  W^r  t.  Weber,  16  Or.  164, 
17  Pac.  866  the  court  says,  inter  alia:  "It 
was  conceded  upon  tbe  argument  by  both  par- 
ties that  the  power  to  grant  a  divorce^  and 
such  other  relief  as  Is  usually  Incident' there- 
to, is  purely  statutory."  The  court  in  that 
case  adopted  the  view  that  tbe  powers  of  the 
court  In  divorce  cases  are  statutory. 

In  Huffman  v.  Huffman.  47  Or.  616,  86 
Pac  694. 114  Am.  SL  Rep.  943,  Justice  Moore, 
delivering  tbe  opinion  of  tbe  court,  says: 
"A  few  courts  of  last  resort  in  tbe  United 
States  have  maintained  that  a  grant  ot  power 
to  sever  the  marital  relation  carries  with  It 
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by  necessary  inteodment  authority  to  allow , 
permanent  alimony  In  the  absence  of  any 
enactment  to  that  effect  •  •  •  The  great 
weight  of  Judicial  utterances,  however,  Is  to 
the  effect  that  all  authority  to  award  alimony 
on  decreeing  a  dissolution  of  the  marriage 
must  be  found  In  the  statute  expressly  con- 
ferring the  right,  which  legislation  is  In  gen- 
eral declaratory  of  the  ecclesiastical  law." 

In  De  Vail  v.  De  Vail,  57  Or.  128,  109  Pa& 
755,  110  Pac.  705,  the  court  says;  "The  au- 
thority to  grant  divorces  and  to  award  ali- 
mony, though  conferred  upon  a  court  by  stat- 
ute, carries  with  It  such  powers  as  are  ex- 
pressly given  and  also  such  as  may  neces- 
sarily be  incidental  to -Its  exercise." 

In  Rowell  v.  Rowell,  63  N.  H.  225,  the 
court  says:  "The  question  Is  whether  an  or- 
der can  be  made  granting  the  libelee  an  al- 
lowance for  her  support  during  the  pendency 
of  the  libel.  It  Is  claimed  that  such  an  order 
Is  authorized  by  section  12,  c.  182,  Gen.  Laws, 
which  provides  that,  'upon  any  decree  ot 
nullity  or  divorce,  the  court  may  restore  to 
the  wife  all  or  any  part  of  her  estate,  and 
may  assign  to  her  such  part  of  the  estate  ot 
her  husband,  or  order  him  to  pay  such  sum 
of  money,  as  may  be  deemed  Just,  and  may 
compel  the  husband  to  disclose,  under  oath, 
the  situation  of  his  property,  and,  before  or 
after  snch  decree,  may  make  such  orders  and 
use  snch   process  as   may  be  necessary.' 

•  •  *  No  other  provision  for  the  mainte- 
nance of  the  wife,  or  for  alimony,  by  a  decree 
of  this  court,  has  been  known,,  except  the  pro- 
Ti^on  authorized  by  this  statute,  unless  a 
small  sum,  sometimes  ordered  to  be  paid  to 
the  vrife  to  enable  her  to  defend  against  the 
api^icatlon  of  the  hasband  for  a  divorce, 
may  be  termed  an  allowance  for  her  support 

♦  •  •  The  order  asked  for  is  for  alimony 
before  there  has  been  a  decree  of  nullity  or 
divorce.  It  Is  contrary  to  the  construction 
of  the  statute  settled  by  long  and  uniform 
practice." 

In  Harrington  v.  Harrington,  10  Vt  505, 
the  court  says:  "The  statute  gives  this  court, 
which,  in  applications  for  divorces,  acts  as 
a  court  of  'law,  no  power  to  grant  alimony, 
pxeept  after  divorce  granted." 

In  Shannon  v.  Shannon,  68  Mass.  (2  Gray) 
287,  the  Supreme  Court  of  Massachusetts 
says:  "By  the  English  law,  alimony  pendente 
Ilte  may  be  granted.  And  the  argument  for 
the  petitioner  is  that,  by  conferring  jurisdic- 
tion in  cases  of  divorce  and  alimony,  author- 
ity was  conferred  to  grant  all  such  alimony 
as  the  English  courts  could  grant.  But  we 
are  of  opinion  that  the  authority  to  grant 
alimony  •  •  •  is  confined  to  the  cases 
expressly  mentioned  in  the  statutes.  And  we 
find  that,  since  the  Constitution  was  adopted, 
all  the  statutes,  whlcb  authorize  the  granting 
of  alimony,  authorize  it  only  after  a  decree 
of  divorce.  •  •  *  If  the  power,  which 
the  petitioner  now  invokes,  ever  existed  in 
any  tribunal  in  Massachusetts,  either  during 
the  time  of  the  colony  or  the  province  (of 


which  no  evidence  has  been  submitted  to  ns). 
we  are  of  the  opinion  that  it  ceased,  wben 
Jurisdiction  of  divorces  and  alimony  was 
transferred  to  this  court, '  and  the  cases  in 
which  it  might  decree  divorces  and  alimony 
were  specified." 

In  Therkelsen  r.  Therkelsen,  35  Or.  77,  54 
Pac.  886  (a  suit  for  alimony  only  and  not  for 
divorce),  the  court,  discussing  the  power  of 
the  court  In  divorce  cases  to  make  allowances 
pending  the  suit  says;  '"The  power  of  the 
court  to  make  allowance  for  the  wife  dur- 
ing the  pendency  of  the  suit  for  divorce  is 
statutory,  and  may  be  exercised:  (i)  To  en- 
able the  wife  to  prosecute  or  defend  the 
suit  as  the  case  may  be;  (2)  for  the  care, 
custody,  and  maintenance  of  the  minor  chil- 
dren ot  the  marriage^"  It  will  be  noticed 
that,  in  stating  for  what  purpose  allowances 
can  be  made  pendente  lite,  the  court  in  the 
case  Just  dted  did  not  include  allowances  for 
support  of  the  wife." 

In  Wilson  V.  Wilson,  19  N.  a  378.  the 
court  says:  "There  Is  no  enactment  which 
expressly  confers  the  power  (to  allow  the 
wife  tor  support  pendente  lite),  and  those 
which  are  express  on  the  subject  of  alimony 
seem  rather  to  deny  than  grant  it;  *  *  * 
but  whatever  may  be  the  course  dictated  by 
policy,  until  the  Legislature  shall  have  other- 
wise provided,  we  think  the  courts  are  not 
authorized  to  make  allowances  tor  alimony, 
before  the  complaint  of  the  wife  shall  be 
finally  tried." 

In  1862  the  Legislature  ot  North  Carolina 
amended  the  law  ot  that  state  as  to  allow- 
ing alimony,  and  in  Beeves  v.  Reeves,  82  N. 
G.  361,  referring  to  this  law,  the  court  says: 
"And  while  the  act  of  1852  was  partly  de- 
claratory ot  the  common  law.  It  was  in  one 
sense  a  restrictive  statute.  It  only  gave  ali- 
mony to  the  wife,  pendente  lite,  when  she 
was  the  petitioner  -In  a  proceeding  for  di- 
vorce, and  impliedly  repealed  the  doctrine  of 
the  common  law,  which  gave  the  courts  pow- 
er to  allot  it  to  ber  when  she  was  a  detoid- 
ant,"  etc. 

In  Morton  v.  Morton,  33  Mo.  617.  618,  the 
court  says;  "The  right  of  the  wife  to  alimony 
pendente  lite,  whether  she  stood  In  the  posi- 
tion of  plaintiff  or  defendant  was  an  ac- 
knowledged common-law  right  in  England, 
enforced  there  by  the  ecclesiastical  courts, 
who  had  exclusive  Jurisdiction  of  all  contro- 
versies matrimonial;  and,  we  having  adopt- 
ed the  common  law,  it  is  likewise  a  common- 
law  right  here,  unless  the  common  law  in  this 
respect  is  modified  by  the  section  of  the  act 
we  have  quoted.  If  the  statute  concerning  di- 
vorce had  been  silent  on  the  subject  of  ali- 
mony, we  would  not  hesitate  to  say  that  up- 
on common-law  principles,  the  power  of  the 
circuit  court  •  •  •  was  ample  to  ordM 
the  allowance  in  this  court ;  but  as  the  act 
In  giving  the  power  to  award  alimony  pen- 
dente lite,  gives  it  expressly  where  the  wife  is 
plaintiff,  It  must  be  understood  as  an  ex- 
pression of  the  legislative  will  that  the  power 
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shall  be  withheld  when  the  wife  Is  defendant 
Upon  any  other  supposition,  the  proTisions 
of  the  act  under  consideration  would  be  with- 
out meaning  or  operation." 

Oliere  is  a  conflict  In  the  dedslons  as  to 
whether  the  common  law,  in  relation  to  di- 
vorces and  the  granting  of  alimony,  is  In 
force  in  the  United  States,  In  the  absence  of 
statutes  covering  those  subjects.  This  court 
held,  in  Huffman  t.  Huffman,  supra,  that 
"the  great  weight  of  Judicial  utterances,  how- 
ever, to  the  effect  that  all  authority  to 
award  alimony  on  decreeing  a  dlssolntion  of 
the  marriage  must  be  found  in  the  statute 
expressly  conferring  the  right,  which  legisla- 
tion is  In  general  det^ratory  of  the  ecclesias- 
tical law."  We  conclude  that  it  Is  the  es- 
tablished role  in  this  state  that  all  claims  to 
alimony  and  allowances  in  suits  for  divorce 
are  to  be  determined  by  our  statute  on  that 
snbjeet  Tbia  statute  should  be  reasonably 
construed.  We  believe  that  the  question 
whether  our  courts  have  authority  to  allow 
pendente  lite  a  wife  alimony  for  her  support 
or  medical  treatment  has  never  been  deter- 
mined by  this  court  In  a  case  or  two  the 
court  has  referred  to  such  allowances,  but  we 
believe  such  references  were  mere  dicta.  The 
question  for  decision  depends  upon  the  mean- 
Ing  of  section  512,  supra.  The  only  allow- 
ances authorized  by  said  section  to  be  made 
are:  (1)  "That  the  husband  pay,  or  secure  to 
be  paid,  to  the  clerk  of  the  conrt  such  an 
amount  of  money  as  may  be  necessary  to  en- 
able the  wife  to  prosecute  or  defend  the  suit, 
as  the  case  may  be ;"  and  (2)  "for  the  care, 
custody  and  maintenance  of  the  minor  chil- 
dren of  the  marriage,  during  the  pendency  of 
the  suit"  This  section  authorizes  the  court 
to  require  the  husband  to  provide  funds  to 
enable  the  wife  to  prosecute  or  defend  the 
suit  aa  the  case  may  be,  and  for  the  main- 
tenance of  the  minor  children  during  the 
pendency  of  the  suit;  but  nothing  is  said 
in  said  section  concerning  the  support  of  the 
wife  pendente  lite.  Section  513,  supra,  au- 
thorizes the  court,  when  a  decree  of  divorce 
is  granted,  Inter  aUa,  to  grant  a  decree  "for 
the  recovery  of  the  party  in  fault,  •  •  • 
such  an  amount  of  money,  in  gross  or  in  in- 
stallments, as  may  be  just  and  proper  for 
racb  par^  to  contribute  *  *  *  to  the 
maintenance  of  the  other."  Section  S12,  sa- 
pra,  expressly  authorizes  the  court  to  require 
the  husband  to  provide  funds  to  enable  the 
wife  to  maintain  or  defend  the  suit  and  for 
the  maintenance  of  minor  children;  but  it 
omits  to  authorize  the  court  to  require  the 
husband  to  provide  for  the  maintenance  of 
the  wife  pendente  lite.  Section  513,  supra, 
expressly  provides  that  by  the  decree  of  di- 
vorce the  court  may  provide  for  the  recovery 
of  money  from  the  party  in  fault  for  the 
sui^ort  of  the  other  party.  36  Cyc.  p.  1122, 
says:  "In  accordance  with  the  maxim  'ex- 
presslo  nnlUB  est  exclusio  alterius,'  when  a 
statute  enumerates  tfie  things  upon  v^lcb  It 
la  to  operate,  or  forbids  certain  things.  It  Is 


to  be  construed 'as  excluding  from  Its  effect 
all  those  not  expressly  mentioned."  We  con- 
clude that  the  Legislature  did  not  Intend  that 
a  husband  should  be  required  to  provide  sup- 
port for  his  wife  pendente  lite  and  intended 
that  that  matter  should  not  be  passed  upon 
until  a  decree  of  divorce  should  be  granted. 
The  wife  could  proceed  under  sections  7040 
and  7041,  supra,  to  obtein  support  pendente 
lite,  and  under  our  statute  (section  7039,  L. 
O.  L.)  the  husband  is  liable  for  the  support 
of  the  family.  Probably  the  wife  might  ex- 
onerate  him  from  this  liability  by  miscon- 
duct We  hold  that  the  court:  below  exceed- 
ed its  authority  in  allowing  the  defendant 
¥8,665  for  her  support  pendente  lite,  and  for 
a  surgical  operation.  The  court  below  al- 
lowed the  plaintiff  also  9^600  as  attorneys' 
fees  in  said  suit. 

[3, 4]  2.  l^e  plaintiff  contends  that  the 
court  helow  had  no  authority  to  make  said 
allowance,  and,  also,  that  the  amount  allowed 
is  excessive.  Said  suit  was  not  tried  on  the 
merits,  and,  before  the  court  below  made  said 
order  of  allowance,  the  plaintiff  filed  his 
written  motion  for  a  dismissal  of  the  suit 
The  motion  for  said  allowance  was  filed  quite 
^while  before  the  filing  of  the  motion  for  the 
nonsuit  Both  motions  were  heard  at  the 
same  time,  and  the  motion  for  the  allowance 
was  allowed  first  and  the  case  was  dismissed 
immediately  after  the  granting  of  the  allow- 
ance. The  plaintiff  contends  that  the  court 
had  no  right  to  make  any  allowance  after  the 
motion  to  dismiss  was  filed,  and  that  allow- 
ances can  be  made  only  for  future  services 
or  expenses.  The  motion  for  the  allowance 
was  filed  on  May  12,  1912,  and  the  motion  to 
dismiss  the  suit  was  filed  on  January  7, 1913, 
more  than  seven  months  after  the  motlDn  for 
the  allowance  was  made. 

The  right  to  dismiss  an  action  or  a  suit  is 
not  an  absolute  one  that  the  plaintiff  can  ex- 
ercise without  leave  of  the  court  The  court 
can  compel  a  plaintiff  to  pay  the  costs  of  an 
action  or  a  suit  before  dismissing  it  Mitchell 
V.  Downing,  23  Or.  450,  32  Pac.  394; 

This  court  held,  in  Jones  v.  Jones,  59  Or. 
314,  117  Pac.  414,  that  In  a  divorce  case, 
when  an  order  for  suit  money  had  been  made, 
and  the  money  had  not  been  paid,  and  the 
parties  had  settled  the  case,  and  asked  that 
the  case  be  dismissed,  the  court  could  render 
such  Judgment  or  order  for  suit  money  as 
should  be  reasonable  and  proper,  before  dis- 
missing the  case.  When,  In  a  divorce  case, 
the  wife  has  incurred  liabilities  for  attorneys' 
fees,  and  other  expenses  of  the  suit  the  trial 
conrt  may,  after  such  expenses  have  been 
incurred,  by  order,  compel  the  husband  to 
advance  the  money  to  pay  them,  in  a  proper 
case,  and  may  refuse  to  grant  the  husband  a 
nonsuit  until  he  has  paid  ibem.  Schulu  v. 
Schulz,  128  Wis.  28,  107  N.  W.  302;  Courtney 
V.  Courtney,  4  Ind.  App.  221,  30  N.  B.  914; 
Woodward  v.  Woodward,  84  Mo.  App.  328; 
Lamy  v.  Catron,  5  N.  M.  873.  23  Pae  777; 
Waters  v.  Waters,  49  Mo.  386;  Jones  r. 
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Jones,  111  111.  App.  306 ;  Thorndike  t.  Thorn- 
dike,  1  Wash.  T.  im 

[5]  There  are  cases  holding  the  reverse  of 
the  above  proposition,  but  we  think  that  the 
role  stated  supra  Is  the  better  one.  A  wife, 
sued  for  divorce,  may  employ  counsel  to  at- 
tend to  the  case  for  her,  and,  at  any  time  be- 
fore the  final  decree  In  .the  case  is  granted, 
the  court  may,  in  its  discretion,  require  the 
husband  to  pay  for  the  services  bo  rendered, 
although  the  order  requiring  such  payment 
be  granted  after  the  services  of  counsel  have 
been  rendered.  We  hold  that  the  court  t>elow 
had  authority  to  allow  to  the  defendant  the 
amount  of  money  necessary  to  pay  all  the 
reasonable  e^Epenses  that  she  was  subjected 
to  in  making  her  defense.  The  plaintiff  Is 
worth  about  a  million  dollars,  and  is  able  to 
pay  all  expenses  of  said  suit  It  seems  that 
be  and  the  defendant  lived  together  a  little 
more  than  four  years,  and  the  defendant 
swears  that  they  spent  about  $3,000  per 
month  while  they  lived  together.  He  gave 
the  defendant  more  than  $30,000  during  the 
time  that  they  lived  together;  bnt  the  defend- 
ant testifies  that  she  has  practically  nothing 
left  except  some  Jewelry  and  clothing,  am 
hence  she  contends  that  the  plaintifC  should 
be  compelled  to  pay  all  the  expenses  of  ber 
defense. 

The  defendant  was  never  a  resident  of  this 
state,  and,  at  the  time  that  this  anlt  was 
commenced,  and  for  a  long  time  prior  there- 
to, she  redded  In  California,  about  1,200 
miles  fnun  -tho  place  where  this  suit  was 
commenced.  The  summons  was  served  by 
publication,  and  a  decree  declaring  the  mar- 
riage contract  between  the  parties  void  was 
<^>talned  by  the  plalntift  without  the  defend- 
ant's having  received  knowledge  that  any 
suit  had  been  brou^t.  The  defendant  learn- 
ed of  the  rendition  of  said  decree,  and  em- 
ployed counsel  and  applied  to  the  court  below 
to  have  aald  decree  set  aside,  and  be  per- 
mitted to  answer.  After  a  hard  contest,  the 
court  below  set  aside  said  decree  and  allowed 
her  to  answer.  The  plaintiff  then  applied  to 
the  court  below  fbr  a  reconsideration  of  the 
motion  to  set  aside  the  said  decree.  This 
appll<»tion  was  denied.  The  plaintiff  then 
appealed  to  thla  court,  from  the  order  of  the 
court  below  setting  aside  said  decree  and 
permitting  the  defendant  to  answer.  This 
court,  as  stated  supra,  dismissed  said  ap- 
peal. It  seems  that  the  plaintiff  advanced 
funds  to  pay  the  defendant's  counsel  for  their 
services  in  attending  said  cause  in  the  Su- 
preme Court,  and  hence  their  services  on  that 
appeal  will  not  be  considered  in  passing  on' 
the  allowance  made  by  the  court  below  for 
counsel  fees. 

[6]  In  her  affidavit  for  an  allowance,  the 
defendant  says  that,  by  reason  of  the  great 
distance  from  her  home  to  the  place  where 
this  suit  was  brought,  she  has  spent  in  travel- 
ing and  other  expenses;  in  attending  to  her 


defense,  $1,000.  The  plaintiff  In  hia  affidavit 
denies  that  she  spent  $1,000;  but  he- does  not 
deny  that  she  spent  any  amount  leas  than 
that  The  proceedings  in  this  case  were  all 
had  in  the  court  below,  and  that  court  was 
in  a  better  position  to  judge  of  the  value  of 
the  services  of  the  defendant's  counsel  than 
this  court  Is.  The  court  below  had  knowledge 
of  all  the  services  that  were  rendered  in  that 
court  The  mass  of  papera  inlnted  in  the 
abstract  shows  that  a  lai^e  amount  of  work 
was  done  by  the  defendant's  counsel.  The 
court  below  allowed  the  defendant  for  attor- 
neys' fees  the  sum  of  $2,500,  but  did  not  allow 
her  anything  fbr  money  spent  by  her  for  trav- 
eling and  other  expenses  connected  with  ber 
defense.  The  amount  allowed  for  attorneys' 
fees  appears  to  be  very  large.  The  statntea 
veste  the  authority  in  the  trial  courts  to 
make  allowances  In  their  discretion.  This 
court  can  review  the  action  of  trial  courts  Is 
making  such  allowances  only  for  abuse  of  dis- 
cretion. Trial  courts  should  be  careful  In 
pastdng  on  such  matters,  and  should  In  no 
case  allow  more  than  a  reasonable  sum, 
whether  the  husband  be  rich  or  poor.  Tak- 
ing Into  consideration  all  the  facts  of  this 
case,  we  are  unable  to  say  that  the  trial 
court  abused  the  discretion  vested  In  it  hi 
making  said  allowance. 

The  order  of  the  court  below  Is  modlfled  so 
as  to  allow  the  defendant  $2,600  as  attorneys' 
fees  and  disallow  the  whole  of  the  $8,666  fw 
her  support  and  for  the  sorglcal  operattoa. 

"""""  (M  Wyo.  3M) 

OLDS,  County  Treasurer,  v.  LITTLE  HORSE 

CREEK  CATTLE  GO.   (Now  782.) 
(Supreme  Court  of  Wyoming.    May  15,  1914.) 

1.  Taxation  (S  177*)— Assessments—Natubb 
OF  Assessments. 

In  view  of  tbe  statntea  requiring  real  prop- 
erty to  be  Hated  to  the  owner  and  aaseaaed  at 
its  true  valae  In  money,  a  general  aaiewment 
against  school  lands  wnicfa  bad  been  aold  an- 
der  a  certificate  of  purchase,  but  title  to  whidi 
had  not  yet  passed,  made  in  tbe  osual  manner 
of  assessing  lands,  u  a  tax  on  tbe  land  as  such, 
and  not  a  tax  on  the  interest  of  tbe  purchaser. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  8i  302,  303 ;  Dec  Dig.  |  177.*] 

2.  Taxation  (8  247*)— ExEUPnoNa— Pebbovs 
LiABLB  FOR  Taxes. 

Tbe  rule  that  a  vendee  in  possession  under 
a  contract  to  purchase  is  liable  for  taxea  caa- 
not  be  applied  so  as  to  permit  the  taxation  of 
property  which  is  declared  exempt  by  the  Co^ 
stitutioD. 

[Ed.  Note.— For  other  cases,  see  TasatloD, 
Cent  Dig.  IS  326-330;  Dee.  Dig.  f  247.*! 

8.  Taxation  (|  79*)— Pnaom  Liabls— Ybh- 

DEE  IN  Possession. 

One  in  possession  under  an  option  to  pur- 
chase, or  to  complete  a  purchase.  Is  not  liable 
for  taxes  under  the  rule  that  a  purchaser  in 
poBsessioD  must  diechai^e  tbe  taxes,  for,  if  the 
purcliaser  is  not  Iwund  to  pay  the  purcbaM 
money,  tbe  vendor  cannot  be  treated  In  equity 
as  the  owner  of  the  money  and  the  purchaser 
tbe  owner  of  the  land. 

[Ed.  Note.— For  other  cases,  see  TaxatloiL 
Cent  Dig.  U  139,  lett;'  Dec  Dig.  |  7».*J 
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4.  Taxation  (i  177*)— Pbbsonb  Liable  foe 

TAXEe—PURCHASBB— "PBOPEETT." 

A  veodee  in  possession  under  a  contract 
of  parchase  is  liaUe  for  taxes  npon  the  theory 
that  the  Tendor  is  the  beneficial  owaer  of  the 
purchase  mosey,  and  the  vendee  of  the  laud, 
and  hence  if  the  state  in  selling  pablic  lands 
on  installments  occupies  no  better  iwsition  than 
that  of  an  ordinary  vendor,  yet  having  retained 
the  title,  as  security  for  the  unpaid  purchase 
money.  It  has  an  intepest  in  the  land  that  is 
"property"  within  Const,  art.  15,  |  12,  exempt^ 
iuK  from  taxation  state  property,  and  the  land 
cannot  be  taxed  In  such  a  manner  as  to  imperil 
that  interest. 

[Ed.  Note.-^or  other  casesy  see  Taxation, 
Cent.  Dig.  M  302,  303 ;  Dec.  Dig.  1 177.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  6.  pp.  5ti»3-57*28;  vol.  8,  pp.  7768-7770.] 

B.  Taxation  (}  177»)— Pbopebty  Subject- 
State  Lands. 

Const,  art.  18,  I  1.  provides  that  the  state 
may  dispose  of  its  school  Jaods  at  public  sale 
only  and  for  not  less  than  $10  per  acre.  Comp. 
St.  1910,  H  634,  637,  638,  respectively,  pro- 
vide that,  Woen  any  state  lands  shall  have  been 
purchased  according  to  law,  the  board  shall 
make  and  deliver  to  the  purchaser  a  certificate 
of  purchase,  that  whenever  the  purchaser  has 
complied  with  the  conditions  of  law  prescribed 
for  the  sale,  and  has  paid  all  of  the  purchase 
money  with  interest,  be  shall  receive  a  patent 
for  the  land  purchased,  and  that  when  the  pur- 
chaser shall  have  been  delinquent  for  one  year 
in  making  the  stipulated  payments,  the  board 
may  again  sell  the  land.  Const,  art.  15,  S  12, 
exempts  from  taxation  the  property  of  the  state, 
bnt  the  revenue  law  makes  no  distinction  af- 
fectias  the  Interest  conveyed  npon  a  sale  of 
land  for  delinquent  taxes  Iwtween  the  property 
of  an  individual  and  that  held  by  an  individual 
luder  a  contract  of  purchase  from  the  state. 
Held  thRt,  as  the  state  retains  an  interest  in 
land,  upon  which  a  purchaser  enters  under  a 
contract  of  purchase,  such  land  may  Dot  be 
assessed  for  taxes  as  such,  though  the  purdias- 
er's  interest  may  be  assessed ;  for  a  sale  of  the 
property  for  delinquent  taxes  might  indirectly 
destroy  the  state's  interest  and  violate  the  con- 
stitntional  provision  fixing  the  minimom  price 
for  the  sale  of  state  lands. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {S  302,  303 ;  Dec.  Dig.  |  177.*i 

6.  Taxation  (i  607*>— AssBSBiaiiTa—PxBSONs 

Entitled  to  Object. 

A  purchaser  of  state  lands  under  a  contract 
providing  for  payment  In  iostallments  and  re- 
tention of  title  by  the  state  may  object  to  a 
tax  on  the  land  as  land,  on  the  ground  that  the 
entire  property,  instead  of  his  interaat.  was  il- 
legally Bisessed  against  him. 

[Ed.  Note.— For  other  cases,  aee  Taxation, 
Oent.  Dig.  1 1280;  Dec  Dig.  |  607.*] 

Brror  to  District  Court,  Laramie  Cqnnty ; 
WnUam  C.  MoitEer,  Judge. 

ActiOD  by  the  Little  Horse  Creek  Cattle 
Company,  a*  corporation,  against  Ray  K. 
Olds,  County  Treasurer.  There  was  a  Judg- 
nmit  for  plaintiff,  and  defendant  brii^  er- 
ror. Afflrmed. 

Samuel  M.  Thompson  and  Wilfred  O'Leary, 
both  of  Cheyenne,  for  plaintiff  In  error. 
Thomas  T.  Hunter,  of  Cheyenne,  for  defend- 
ant in  error. 

POTTER,  J.  This  la  a  proceeding  In  error 
for  the  review  of  a  judgment  in  an  action 
brought  by  the  Little  Horse  Creek  Cattle 


Company,  a  corporation,  against  the  county 
treasurer  of  Laramie  county,  enjoining  the 
defendant  therein,  as  said  treasurer,  from 
selling  the  south  half  of  the  south  half  of 
section  16  In  township  18  north,  of  range  62 
west  of  the  Sixth  Principal  meridian,  for 
taxes  levied  upon  the  same  for  the  year  1912, 
and  also  retraining  the  [>erformaQce  by  the 
defendant  of  any  and  all  acts  which  might 
tend  to  enforce  tbe  payment  of  such  tax  by 
the  plaintiff. 

The  laud  In  question  Is  state  school  land, 
that  Is  to  say,  it  comes  within  the  descrip- 
tion of  lands  Ranted  to  the  state  for  the 
support  of  common  schools,  and  the  plaintiff 
Is  the  owner  of  a  certificate  of  purchase  ex- 
ecuted by  the  proper  state  officers  reciting  a 
sate  of  the  land  to  the  plaintiff  on  December 
23,  1911,  under  and  subject  to  the  laws  pro- 
viding for  the  sale  of  state  lauds,  for  the 
sum  of  ¥1,920,  and  among  other  terms  and 
conditions  of  the  sale  that  the  purchaser  had 
paid  $192,  leaving  a  balance  due  of  $1,728, 
payable  In  18  annual  Installments  with  inter- 
est thereon  at  a  stated  rate  payable  annual- 
ly; and  that,  the  purchaser  may  pay  any 
installment  at  any  time  if  Interest  Is  paid 
thereon  to  tbe  time  of  the  next  annual  pay- 
ment It  Is  conceded  that  no  part  of  said 
balance  bad  been  paid  when  the  land  was 
assessed  for  taxation  except  tbe  Installment 
or  Installments  that 'bad  become  due.  The 
cause  was  submitted  npon  the  pleadings  and 
an  agreed  statement  of  facts,  the  latter  recit- 
ing with  reference  to  the  tax  proceedings 
that  the  land  was  assessed  for  taxation  as 
land,  and  in  the  same  manner  as  all  other 
lands  In  the  same  vicinity ;  that  the  assess- 
ment was  In  no  respect  an  assessment  of  the 
interest  or  equity  of  the  purchaser ;  and  that 
the  tax  Is  a  tax  on  the  land  as  land,  and 
not  a  tax  on  the  Interest  or  equity  of  the 
plaintiff  in  the  land.  Tbe  only  question  dis- 
cussed by  counsel  and  deemed  by  them  to  be 
presented  for  consideration  upon  the  facts  Is 
whether  tbe  land  as  such  was  subject  to  tax- 
ation In  1912,  or,  stated  generally,  whether 
before  the  amount  of  the  purchase  price  of 
state  land  has  been  paid  in  full,  and  the 
purchaser  has  thereby  become  entitled  to  a 
patent  conveying  the  title  to  him,  the  land 
is  taxable  as  land  as  the  property  of  the 
owner  of  the  certificate  of  purchase. 

By  the  terms  and  conditions  of  the  grant 
and  the  provisions  of  the  Constitution  ac- 
cepting it,  the  state  may  dispose  of  its  school 
lands  only  at  public  sale,  and  for  not  less 
than  flO  per  acre.  Act  of  Admission,  S} 
5,  11;  Const  art  IS,  S  !•  These  restric- 
tions as  to  price  and  manner  of  sale  are 
recognized  by  tbe  statute  authorizing  and 
regulating  the  sale  of  school  and  other  state 
lands  by  providing  that  said  lands  shall  be 
sold  only  at  public  auction  to  the  bluest 
responsible  bidder  at  not  less  than  three- 
fourths  of  tbe  appraised  value,  and  not  less 
than  $10  per  acre,  except  that  a  preference 
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right  to  purcbase  a  certain  quantity  of  land 
at  its  appralseiJ  valuation  Is  given  to  an  ac- 
tual and  boua  fide  settler  thereon  at  the 
time  of  the  adoption  of  the  Constitution; 
the  statute  following  the  Constitution  in  that 
respect.  But  the  statute  provides,  as  to 
terms  of  payment,  that  not  less  than  10  per 
cent,  of  the  purchase  price  shall  be  paid  In 
cash  on  the  day  of  the  sale,  and  the  balance 
Is  not  to  exceed  18  equal  annual  payments 
with  Interest  thereon  at  the  rate  of  4  per 
cent,  per  annum  and  6  per  cent,  per  annum 
on  all  amounts  not  paid  when  due ;  that  in- 
terest on  all  deferred  payments  shall  be  paid 
annually;  and  that  the  purchaser  may  pay 
In  full  at  the  time  of  sale,  or  may  pay  any 
annual  installment  at  any  time  If  Interest 
Is  paid  on  the  same  to  the  time  of  the  next 
annual  payment.  Conip.  Stat.  1910,  §  634,  as 
amended  by  chapter  25,  Laws  of  1911.  The 
other  material  provisions  of  the  statute  re- 
lating to  such  sales  are  substantially  as  fol- 
lows; When  any  state  land  shall  have  been 
purchased  according  to  law,  the  board  shall 
make  and  deliver  to  the  purchaser  a  certifi- 
cate of  purchase  containing  the  name  of  the 
purchaser,  a  description  of  the  land,  the  sum 
paid,  the  sum  remaining  unpaid,  the  amount 
of  annual  payments  including  the  accrued 
interest,  and  the  date  on  which  each  deferred 
payment  falls  due;  such  certificate  to  be 
Higned  by  the  Governor  and  countersigned 
by  the  commissioner  of  public  lands.  Comp. 
Stat  1910,  §  637.  Whenever  the  purchaser, 
or  his  assign,  has  complied  with  all  the  con- 
ditions of  the  law  providing  for  the  sale, 
and  has  paid  all  the  purchase  money,  to- 
gether with  the  lawful  Interest  thereon,  he 
shall  receive  a  patent  for  the  land  purchased ; 
such  patent  shall  run  In  the  name  of  the 
state,  and  shall  be  signed  by  the  Governor, 
countersigned  by  the  commissioner  of  public 
lands,  and  attested  by  the  seal  of  the  proper 
land  board,  and  shall  convey  a  good  and 
sufficient  title  to  the  person  therein  named 
In  fee  simple.  Id.  §  638.  Whenever  any  pur- 
chaser shall  fall  to  make  any  of  the  pay- 
ments stipulated  in  the  certificate  of  pur- 
chase, and  the  same  remains  unpaid  for  one 
year  after  the  time  when  It  should  have : 
been  paid,  "the  board  may  sell  such  land . 
again.  In  case  of  such  sale,  all  previous 
payments  made  on  account  of  such  land  shall 
be  forfeited  to  the  state;  such  land  shall 
revert  to  the  state,  and  the  title  thereto  shall 
be  in  the  state  as  If  no  sale  thereof  had  ever 
been  made."  Id.  8  639.  The  board  may  re- 
quire of  each  purchaser  of  state  lands  a 
bond,  upon  such  conditions  as  the  board  may 
determine.   Id.  §  642. 

It  does  not  api>ear  that  any  bond  was  re- 
quired of  the  plaintiff  as  the  purchaser  of 
the  land  in  question.  The  certificate  of  pur- 
chase, after  reciting  the  terms  of  payment, 
states  the  conditions  of  the  sale  as  follows : 
"Now  therefore,  the  said  Little  Horse  Creek 
Cattle  Company,  Its  successors  or  assigns, 
win  be  entitled  to  a  patent  from  the  state 


of  Wyoming  to  the  land  aforedescrlbed,  npon 
the  surrendering  of  this  certificate  of  pur- 
chase and  fully  complying  with  all  the  pro- 
visions of  the  statute  In  such  case  made  and 
provided,  and  upon  the  payment  of  the  said 
sum  of  one  thousand  seven  hundred  twenty- 
eight  dollars,  the  balance  due,  with  interest 
thereon  as  above  provided.  Time  is  an  es- 
sential element  in  the  premises,  and  the  pur- 
chaser herein  agrees.  In  acc^tlng  this  cer- 
tificate of  purchase,  to  make  the  payments 
as  above  specified,  or,  on  failure  so  to  do,  to 
Immediately  vacate  said  premises;  thereaft- 
er remaining  In  possession  of  said  property 
shall  be  unlawful,  and  the  occupier  may  be 
summarily  ejected,  and  the  right  of  posses- 
sion shall  revert  to  the  state  of  Wyoming, 
and  previous  payments  made  on  account  of 
such  land  shall  be  forfeited  to  the  state,  and 
the  title  thereto  shall  be  in  the  state,  tiie 
same  as  If  no  sale  had  been  made." 

[I]  We  have  previously  stated  what  counsel 
concede  to  be  the  only  question  presented  up- 
on the  agreed  facts,  viz.,  whether  state  land 
sold  as  this  land  was  sold  is  subject  to  taxa- 
tion as  land  as  the  property  of  the  purchaser, 
before  the  latter  has  become  entitled  to  a 
patent  for  the  land  by  paying  the  full  amount 
of  the  purchase  price.  Counsel  not  only  con- 
cede but  insist  that  this  eliminate  any  ques- 
tion as  to  the  right  to  assess  and  tax  the 
Interest  or  equity  of  the  purchaser  in  the 
land;  and  it  was  clearly  Intended  by  the 
agreed  statement  to  show  that  the  taxing  au- 
thorities do  not  claim  that  this  assessment 
and  tax  might  be  sustained  in  whole  or  in 
part  as  an  assessment  of  or  a  tax  upon  the 
purchaser's  interest  or  equity.  While  the 
statement  that  such  interest  was  not  assessed 
or  taxed  seems  to  Involve  a  concluslou  as  to 
the  legal  effect  of  the  assessment,  we  atb  not 
disposed  to  dispute  Its  correctness,  since  there 
Is  no  other  showing  as  to  the  form  and  man- 
ner of  listing  the  property.  And,  in  view  of 
the  statutory  provisions  regulating  the  assess- 
ment of  property  for  taxation,  which  proceed, 
as  was  said  in  Hecht  v.  Boughton,  2  Wyo. 
385,  "wholly  upon  the  idea  that  property 
shall  be  listed  to  the  owner,"  and  require 
that  real  property  shall  be  assessed  at  Its 
true  value  In  money  at  private  sale,  the  gen- 
eral language  of  the  statement  certainly  per- 
mits the  Inference  that  the  land  Itself  was 
assessed  by  Its  proper  description  at  Its  true 
value  as  land,  and  not  otherwise,  and  that 
the  intent .  and  purpose  of  the  assessment 
was  to  assess  the  entire  Interest  which  would 
ordinarily  be  covered  and  bound  by  an  as- 
sessment of  land  to  the  owner;  that  is  to  say, 
the  full  ownership — the  fee  or  what  is  equiv- 
alent to  it.  See  Colorado  Company  T.  Com- 
missioners, 95  U.  S.  259,  265,  24  h.  Ed.  495; 
Wright  V.  Cradlebaugh,  3  Nev.  341. 

The  objection  to  the  tax  is  based  upon  the 
provision  of  the  Constitution  declaring  that 
the  property  of  the  state  shall  Ije  exempt 
from  taxation,  it  beii^  coDtended  that  the 
land  in  question  Is  property  of  the  state  with- 
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In  the  meantDg  of  that  provision.   The  sec- 
tion of  the  Constitution  declaring  the  exemi>- 
tloTi  Keads  as  follows:  "The  property  of  the 
United  States, '  the  state,  counties,  cities, 
towns,  school  districts,  municipal  corpora- 
tions and  public  libraries,  lots  with  the  build- 
lags  tiiereon  used  exclusively  for  religious 
worship,  church  parsonages,  public  cemeter- 
ies, shall  be  exempt  from  taxation,  and  each 
<)tlier  property  as  the  legislature  may  by  gen- 
eral law  provide.    Article  15,  {12.    It  is 
contended  in  support  of  the  assessment  and 
tax  that  the  state  retains  the  legal  title 
merely  as  security  for  the  deferred  payments, 
and  that  for  the  purpose  of  taxation  the 
property  belongs  to  the  purchaser,  citing 
Courtney  v.  Missoula  County,  21  Mont  691, 
G5  Pac.  358,  and  Edgington  v.  Cook,  32  Neb. 
551,  49  N.  W.  369;  and  dOng  also  cases  to 
the  effect  that  a  vendee  In  possession  of  land 
under  a  contract  of  purchase  Is  liable  for  the 
taxes,  although  the  legal  title  remains  in  the 
vendor  until  the  purchase  price  shall  be  fully 
paid.    For  reasons  which  will  be  explained 
before  closing  the  discussion,  we  think  the 
cases  thus  cited  are  clearly  to  be  dlstin- 
guished  from  the  case  at  bar,  with  the  excep- 
tion of  Edgington  v.  Cook.    That  case  was 
decided  in  Nebraska  in  1891  and  held,  con- 
trary to  the  well-established  rule  on  the  sub- 
ject, that  land  purchased  from  the  United 
States  was  taxable  as  the  property  of  the 
purchaser,  while  the  government  held  the 
legal  title,  and  part  of  the  purchase  price  re- 
mained unpaid,  and  before  the  purchaser  had 
become  entitled  to  a  patent    But  the  case 
was  overruled  in  1894  by  the  case  of  Graflf  v. 
Ackerman,  38  Neb.  720,  67  N.  W.  512,  Involv- 
ing precisely  the  same  question,  wherein  the 
court  not  only  concluded  that  until  the  pur- 
chase price  was  -paid  in  full  the  land  was  not 
taxable,  but  said  that,  having  so  concluded, 
"the.  case  of  Edgington  v.  Cook  cannot  longer 
be  accepted  as  authority." 

[2]  The  cases  cited  upon  the  general  propo- 
sition that  a  vendee  in  possession  must  pay  the 
taxes,  although  the  vendor  Is  not  bound  to 
conv^  until  the  paymmC  of  the  purchase 
price,  are  cases  determining  sacb  UablHIy 
between  the  vendor  and  vendee,  where  the 
property  would  be  subject  to  taxation  wheth- 
er regarded  as  the  property  of  either  party; 
and  that  may  be  a  proper  rule  in  the  absence 
of  a  provision  In  the  contract  or  statute  to 
the  contrary.  As  suggested,  such  rule  ai»- 
sanies  that  the  property  Is  subject  to  taxa- 
tion, and  It  may  not  be  Important  whether  it  is 
assessed  to  the  vendor  or  vendee,  though  that 
matter  osnally  depends  upon  the  statute.  See 
1  Cooley  on  Taxation  (3d  Ed.)  721,  726-731, 
739.  Without  stopping  to  inquire  whether 
under  our  statutes  the  property  could  proper- 
ly be  assessed  to  the  vendee,  or  whether  the 
rule  holding  the  vendee  liable  for  the  taxes 
would  be  applicable  at  all,  it  cannot  properly 
he  applied  so  as  to  allow  the  taxation  of 
property  or  an  Interest  in  property  declared 


to  be  exempt  by  constitutional  provision,  or 
by  some  principle  putting  it  beyond  the  power 
of  the  Legislature  to  authorize  its  taxation. 
Mass.  Gen.  Hospital  v.  Boston,  212  Mass.  20, 
98  N.  E.  68S.  And  It  Is  at  least  doubtful 
whether  the  rule  would  apply  upon  the  facts 
in  this  case  as  to  the  terms  and  conditions  of 
the  contract 

[3]  So  far  as  the  rule  making  the  vendee 
liable  for  the  taxes  rests  upon  Judicial  deci- 
sion It  results  from  the  api^cation  of  the 
doctrine  of  equitable  conversion  respecting 
contracts  for  the  sale  of  land  prior  to  the 
conveyance  of  the  legal  title,  whereby,  In 
equity,  the  vendee  is  treated  as  the  beneficial 
or  equitable  owner  of  the  land,  and  the  vendor 
as  the  owner  of  the  purchase  money,  and  the 
vendor  becomes,  as  to  the  land,  a  trustee  for 
the  vendee,  subject  to  the  performance  of  the 
latter's  obligations,  and  the  vendee,  as  to  the 
purchase  money,  a  trustee  for  the  vendor, 
who  has  a  charge  or  Uen  on  the  land  or  the 
equitable  estate  of  the  vendee  therefor.  This 
rule,  for  many  purposes,  determines  in  equity 
the  rights  of  the  parties  and  others  who  have 
succeeded  to  the  interest  of  either  party  by 
transfer  or  otherwise;  and  the  rule  is  itself 
but  the  consequence  of  the  familiar  doctrine 
of  courts  of  equity  that  for  many  purposes 
things  agreed  to  be  done  are  treated  as  if 
they  were  actually  done,  and  necessarily 
refers  to  a  valid  contract — one  binding  upon 
both  parties,  containing  not  only  an  obliga- 
tion on  the  part  of  the  vendor  to  convey  upon 
payment  of  the  purchase  price,  but  an  obU* 
gatlon  on  the  part  of  the  vendee  to  purchase 
and  pay  the  purchase  money,  and  has  no  ref- 
erence to  a  mere  option  to  purchase  or  to 
complete  the  purchase.  3  Pomeroy's  Eq. 
Juris.  (3d  Ed.)  SS  i260,  1261,  and  note; 
Lysaght  v.  Edwards,  2  L.  R.  Ch.  IMv.  499; 
Milwaukee  v.  Milvattkee  County,  05  Wis. 
424,  89  N.  W.  706;  People  v.  Shearer,  30 
GaL  645,  648.  It  is  evident  that,  if  the 
purchaser  is  not  oblUcated  to  pay  the  pur- 
chase money,  the  vendor  cannot  be  treated 
even  In  equity  as  the  owner  of  tiie  money, 
and  therefore,  in  such  case,  there  would  be 
no  ground  for  'applylog  the  doctrine  of  equi- 
table conversion.  In  Milwaukee  v.  Milwaukee 
County,  supra,  it  appeared  that,  without  In- 
curring any  corporate  liability,  the  of 
Milwaukee  was  entitled  under  a  contrabt  to 
the  possession  of  certain  lands  upon  making 
the  first  payment  prodded  for  in  the  con- 
tract, and  would  be  entitled  to  a  conveyance 
upon  paying  the  balance  of  the  purchase  price 
within  a  specified  period,  and  the  question 
was  whether  the  lands  were  exempt  from 
taxation  under  a  statute  declaring  all  prop- 
erty owned  exclusively  by  any  city  to  be 
exempt,  or  another  statute  providing  that  the 
city  may  lease,  purchase,  and  hold  real  or 
personal  estate  suMcient  for  the  convenience 
of  the  Inhabitants  thereof  free  from  taxation. 
It  was  held  that  the  principle,  that  the  ven- 
dee in  possession  under  a  contract  of  pur- 
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cbaae  binding  blm  to  pay  ttie  pnrcbase  moDey 
Is  the  equitable  owner,  and,  in  the  absence  of 
express  agreement,  must  pay  the  taxes,  had 
no  application,  and  the  court  said:  "The 
dty  may  choose  to  acquire  the  title  by  pay- 
ing the  sums  named  In  the  contract,  or  It 
may  choose  to  cease  paying,  and  fturfelt.lts 
option.  It  now  has  possession  under  an  op- 
tion, but  it  has  no  lease,  and  certainly  bas 
no  title,  much  less  an  exclnslTe  title.** 

It  Is  not  dear  that  our  statutes  require  a 
purchaser  of  state  lands  to  bind  himself  to 
complete  the  purchase  by  making  the  pay* 
ments  provided,  for.  The  certificate  of  pur- 
chase  provides  that  the  purchaser  agrees,  in 
accepting  the  certificate,  "to  make  the  pay- 
ment as  above  specified,  or,  on  falling  so  to 
do,  to  immediately  vacate  said  premises." 
A  provision  like  the  one  quoted  In  a  certif- 
icate of  purchase  under  a  similar  statute  in 
Colorado,  in  connection  with  a  bond  which 
had  been  given  by  the  purchaser  conditioned 
for  the  payment  of  the  purchase  price  at  the 
times  and  In  the  manner  provided  in  the 
eertlQcate  of  purchase,  was  constrned  In  that 
state,  and  It  was  held  that  such  condition  of 
the  bond  would  be  satisfied  by  a  prompt  va- 
cating of  the  premises.  People  v.  Olougb,  16 
Colo.  App.  120,  63  Pa&  1066. 

[41  But  under  the  rule  In  equi^  aforesaid 
defining  the  position  of  the  parties  to  a  con- 
tract for  the  sale  of  land,  while  the  vendee 
is  spoken  of  as  the  equitable  owner  of  the 
land,  and  the  vendor  as  the  owner  of  the 
purchase  money,  and  trustee  of  the  land  or 
the  title  for  the  purchaser,  the  vendee  does 
Dot  have  the  complete  equitable  title,  for  he 
is  trustee  of  the  purchase  money,  and  his 
estate  Is  subject  to  the  equitable  interest  of 
the  vendor  usually  referred  to  as  a  charge  or 
lien  upon  the  property  for  the  unpaid  pur- 
chase money.  And  be  does  not  acquire  a 
complete  equitable  title  until  upon  paying  the 
purchase  money  and  complying  with  the  oth- 
er conditions  precedent  he  has  become  en- 
titled to  a  conveyance.  15  Cyc.  1087 ;  Diver 
V.  Friedhelm,  43  Ark.  203;  Dom  v.  Baker, 
96  Cal.  206,  31  Pac.  37 ;  U.  S.  v.  Milwaukee 
(C.  C.)  100  Fed.  828;  Ry.  Co..v.  McSbane,  22 
Wall.  444,  22  L.  Ed.  747;  Sargeant  v.  Her- 
rlck,  221  U.  S.  404,  31  Sup.  Ct.  574,  55  L.  Ed. 
787;  Thygerson  v.  Whltbeck,  5  Utah.  406, 
16  Pac.  403;  Joy  v.  Midland  State  Bank,  28 
S.  D.  262,  133  N.  W.  276;  McCasiln  v.  State, 
44  Ind.  151,  175.  Nor  Is  the  vendor  prior 
to  the  full  payment'of  the  purchase  price  a 
mere  trustee.  He  is  such  trustee  subject  to 
the  performance  of  the  vendee's  obUgatlons, 
and  until  those  obligations  .are  performed 
the  vendor  not  only  holds  the  legal  title  but 
has  a  substantial  interest  in  the  property. 
In  Poraeroy's  Equity  Jurisprudence  (3d  Ed.), 
in  section  12G0,  It  Is  said  to  be  misnomer 
to  call  the  vendor's  title  a  Hen ;  that  he  has 
no  need  of  a  Hen,  since  his  legal  title  Is  a 
more  efficient  security.  And  in  section  1261 
it  is  said:  "The  so-called  lien  of  the  vendor 
Is  only  another  mode  of  expressing  his  eqnl- 


table  Interest  thus  ailsittg  from  the  doctrine 
of  conversion ;  and,  so  for  as  it  has  any  dis- 
tinctive signification,  it  simply  means  his 
right  to  enforce  bis  claim  for  the  pnretaase 
money  against  or  out  of  the  vendee's  eqnlta- 
ble  estate  by  means  of  a  suit  in  equity." 

It  was  said  by  Lord  Calms  in  a  leading 
Bnglista  case  on  tliis  subject,  explaining  the 
position  of  the  parties  to  a  contract  of  sale: 
"The  vendor  was  a  trustee  of  the  property 
for  the  purchaser;  the  purchaser  was  the 
real  beneficial  owner  In  the  eye  of  a  court 
of  equity  of  the  property,  subject  only  to 
this  observation,  that  the  vendor,  whom  I 
have  called  the  trustee,  was  not  a  mere 
dormant  trustee;  he  was  a  trustee  having  a 
personal  and  substantial  Interest  in  the  prop- 
erty, a  right  to  protect  that  Interest,  and  an 
active  right  to  assert  that  interest.  If  anything 
should  be  done  in  derogation  of  it  The  re- 
lation therefore  of  trustee  and  cestuL  qne 
trust  subsisted,  but  subsisted  subject  to  the 
paramount  right  of  the  vaidor  and  trostee 
to  protect  his  own  Interest  as  vendor  of  the 
property."  Shaw  v.  Foster,  U  R.  6  H.  L. 
321.  27  li.  T.  Rep.  (N.  S.)  281,  283.  In  the 
earlier  case  of  Wall  r.  Bright,  1  Jacob  ft 
Walker,  494,  37  Eng.  Reprint,  466,  it  was 
said:  "The  vendor  la  therefore  not  a  mere 
trustee;  he  is  in  pn^ress  towards  it,  and 
finally  becomes  such  when  the  money  is  paid, 
and  when  he  is  bound  to  convey.  In  the 
meantime  he  is  not  bound  to  convey ;  there 
are  many  uncertain  events  to  happen  before 
it  will  be  known  whether  he  will  ever  have 
to  convey,  and  he  retains  for  certain  pur- 
poses  his  old  dominion  over  the  estate."  The 
learned  Judge  had  previously  explained  some 
of  the  distinctions  between  a  mere  trustee 
and  one  made  a  ttiistee  constructively  by 
entering  Into  a  contract  to,  sell,  as  follows: 
"A  mere  trustee  Is  a  person  who  not  only 
has  no  beneSclal  ownership  in  the  property, 
but  never  had  any ;  and  could  therefore  nev- 
er have  contemplated  a  disposition  of  it  as 
of  his  own.  In  that  respect  he  does  not  re- 
semble one  who  bas  agreed  to  sell  his  estate, 
that  up  to  the  time  of  the  contract  was  his. 
There  Is  tills  difference  at  the  outset,  that 
the  one  never  had  more  than  the  legal  estate, 
while  the  other  was  at  one  time  both  the  le- 
gal and  beneficial  owner,  and  may  again  be- 
come the  beneficial  owner,  if  anything  should 
happen  to  prevent  the  execution  of  the  con- 
tract; and.  In.  the  Interim  between  the  con- 
tract and  conveyance.  It  Is  possible  that  much 
may  happen  to  prevent  It  Before  it  Is 
known  whether  the  agreement  will  be  per- 
formed, be  is  not  even  In  the  situation  of  a 
constructive  trustee ;  he  is  only  a  trustee  sub 
modo,  and  provided  nothing  happens  to  pre- 
vent  it  •  •  *  The  agreement  is  not  for 
all  purposes  considered  to  be  completed. 
Thus,  the  purchaser  Is  not  entitled  to  posses- 
sion, unless  stipulated  for;  and,  If  he  should 
ta'ke  possession.  It  would  be  a  waiver  of  any 
objection  to  the  title.  The  vendor  has  a 
right  to  retein  the  estete  in  the  meantime^ 
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llnble  to  account  it  tbe  purchase-  Is  complet- 
ed, but  not  otherwise.  Till  tbea  It  Is  uncer- 
tnln  wbetber  be  may  not  again  become  sole 
owner;  the  ownership  of  the  purchaser  Is 
Inchoate  and  Imperfect;  it  Is  In  tbe  way  to 
pass,  but  ft  has  not  yet  pufwed."  When  the 
purchase  price  has  been  pntd,  the  vendor  is 
then  a  qpere  trustee  of  the  legal  title,  bat 
where  there  has  been  only  port  payment  Ue 
Is  a  trustee  to  the  extent  of  the  money  paid. 
Rose  v.  Watsou,  10  H.  L.  Cas.  678,  10  L.  T. 
Rep.  (N.  S.)  106 ;  1  Perry  on  Trusts  <6th  Ed.} 
I  231;  Wlnslow  v.  Crowell,  32  Wis.  639;  U. 
8.  T.  Milwaukee  (G.  G.)  100  Fed.  828. 

[S]  Therefore,  If  the  state  occupies  no  bet- 
ter position  than  that  of  a  vendor  under  an 
ordinary  contract  of  sale,  it  has  an  interest 
In  the  land,  and  that  Interest  clearly  Is  prop- 
erty within  the  meaning  of  the  provision  of 
the  Constitution  exempting  the  property  of 
tbe  state  from  taxation,  and  the  exemption 
certainly  prevents  the  taxation  of  tbe  land 
in  such  a  manner  es  to  Include  or  Imperil 
that  Interest  In  some  of  the  states  provi- 
sion seems  to  be  made  for  taxing  state  lands 
In  a  manner  Intended  to  avoid  a  conflict  with 
a  constitutional  provision  exempting  state 
property  from  taxation ;  such  provisions 
usually  protect  the  interest  of  tbe  state  ei- 
ther by  authorizing  merely  the  Interest  of 
the  purchaser  to  be  assessed  and  taxed  and 
stating  a  rule  for  its  valuation,  or  requiring 
the  lands  to  be  assessed  to  the  purchaser 
the  same  as  other  lands,  but  declaring  tliat 
for  nonpayment  the  interest  of  the  purchaser 
only  shall  be  sold,  and  reserving  to  the  state 
all  its  rights  under  the  contract  of  sale. 
Statutes  not  so,  clear  In  other  states  have 
been  construed  as  having  the  same  effect; 
and  it  lias  come  to  oar  notice  that  in  at 
least  one  state  lands  conditionally  sold  by 
the  state  are,  by  statute,  expressly  exempted 
from  taxation  until  the  prtce  la  fully  paid. 
Our  statutes  contain  no  provision  expressly 
referring  to  the  matter  of  taxing  state  lands 
after  a  conditional  sale  and  while  the  pur- 
chase price  remains  unpaid,  nor  does  the 
revenue  law  make  any  distinction  respecting 
the  title  or  interest  to  be  sold  or  conveyed 
upon  a  sale  of  land  for  delinquent  taxes,  but 
seems  to  provide  for  a  sale  of  the  fee  In 
all  cases,  subject  only  to  tbe  rights  of  re- 
demption provided  by  law.  And  the  certifi- 
cate of  purchase  makes  no  provision  for  the 
payment  of  taxes.  In  these  respects,  as  well 
as  in  respect  of  the  right  of  the  purchaser  to 
a  patent  only  upon  complying  with  ail  tbe 
'  conditions  of  the  purchase,  the  situation  is 
analogous  to  that  of  lands  disposed  of  by  the 
United  States  under  the  public  land  laws,  or 
■old  cu>  granted  under  an  act  of  Gongr^  re- 
quiring tbe  jmyment  of  the  purchase  price  or 
ttie  compliance  with  certain  conditions  be- 
fore tbe  issuance  of  a  patent 

Under  tbe  familiar  doctrine  that  tbe  proi>- 
crty  of  tbe  United  States  situated  within  the 
limits  of  a  state  is  exempt  from  state  taxa- 
tion, it  is  concluslTdf  Kttled  that  the  ex- 


emptlon  continues  until  the  grantee  or  pur- 
chaser becomes  entitled  to  a  patent  through 
the  performance  of  all  the  coodlttons  upon 
wbicb  the  issuance  of  a  patent  Is  made  to 
depend,  but  when  such  condltlous  have  been 
fully  performed,  so  that  the  government  holds 
nothing  but  the  naked  legal  title,  the  exemp- 
tion ceases,  and,  the  property  may  then  be 
taxed  to  the  person  who  has  acquired  the 
complete  equitable  titl&  Wisconsin  Cent  R. 
R.  Co.  V.  Price  County,  133  U.  S.  496,  10  Sup. 
Ct  341,  33  U  Ed.  687;  Railway  Co.  v.  Pres- 
cott  16  WalL  603,  21  L.  Ed.  373 ;  Ry.  Ca  v. 
McShane,  22  WalL  444,  22  U  Ed.  747;  Colo- 
rado Ca  V.  CommlsslODers,  90  U.  S.  259,  24 
L.  Ed.  495;  Van  Brocklin  v.  Tennessee,  117 
U.  S.  151,  6  Sup.  Ct  670,  29  L.  Ed.  845; 
Sargcant  v.  Herrlck,  221  V.  S.  404,  31  Sup. 
Ct  574,  55  L.  Ed.  787;  U.  S.  v.  Southern  Ore- 
gon Co.  (C.  0.)  196  Fed.  423 ;  Young  v.  Cham- 
quist,  114  Iowa,  116.  86  N.  W.  205 ;  Copp  v. 
State,  69  W.  Va.  439.  71  S.  E.  580,  35  I*  R.  A. 
(N.  S.)  669;  Allnt  Realty  Co.  v.  Philadelphia. 
^18  Pa.  104,  66  Aa  1130,  11  Ann.  Cas.  888; 
Mariner  v.  Oconto  Land  Co.,  142  Wis.  531, 
126  N,  W.  34 ;  People  v.  Shearer.  30  Cal.  645; 
Cent  Pac.  R.  R.  Co.  v.  Howard,  52  Cal.  227; 
Ivlnson  v.  Bance,  1  Wyo.  270;  Board  of 
Com'rs  V.  Shaffner,  12  Wyo.  177,  74  Pac.  88, 
100  Am.  St  Rep.  971.  The  prlodple  that 
lands  sold  by  tbe  United  States  may  be  taxed 
before  the  legal  title  has  been  parted  witb 
by  issuing  a  patent  "Is  to  be  understood,** 
as  said  In  Ry.  Co.  v.  Prescott,  supra,  "as  ai>- 
pUcable  to  cases  where  tbe  right  to  tbe  patent 
Is  complete,  and  tbe  equitable  title  Is  fully 
vested  In  the  party  without  anything  more 
to  be  paid,  or  any  act  to  be  done  going  to  the 
foundation  of  his  right."  And  In  the  recent 
case  of  Sargeant  v.  Herrlck,  supra,  it  was 
said  by  Mr.  Justice  Van  Devanter,  speaking 
for  the  court,  considering  the  right  to  tax 
land  claimed  to  have  been  located  witb  a 
military  bounty  land  warrant:  "Aa  the  stata 
was  without  power  to  tax  the  land  until  the 
equitable  title  passed  from  tbe  United  States, 
and  as  that  title  did  not  pass  until  there  was 
a  full  compliance  with  all  the  conditions  upon 
which  the  rigbt  to  a  patent  depended  (Wis- 
consin Cent  R.  R,  Co.  V.  Price  Co.,  133  U.  8. 
496.  506  [10  Sup.  Ct  341,  33  L.  Ed.  6S7]),  it 
Is  apparent  that  the  validity  of  the  tax  title 
depends  upon  the  question  whether  the  loca- 
tion of  the  warrant  •  •  ♦  without  more^ 
gave  a  right  to  a  patent."  The  principle  ap- 
plies not  only  to  the  disposal  of  lands  under 
the  public  land  laws,  but  to  the  sale  of  lands 
or  other  property  of  the  United  States  on 
credit,  where,  until  full  payment  of  the  pur- 
chase price,  the  purchaser  does  not  become  en- 
titled to  a  patent  conveying  the  legal  title. 
U.  S.  V.  Milwaukee  (U  C.)  100  Fed.  828 ;  Copp 
V.  State,  supra ;  Mint  Realty  Co.  v.  Philadel- 
phia, supra;  Logan  v.  Board  of  Commission- 
ers, 51  Kan.  747,  33  Pac.  603. 

The  case  of  United  States  v.  Kfilwaukee 
involved  the  right  to  levy  dty  and  county  tax- 
w  npm  premiaes  on  which  tbe  building  oe- 
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ciipied  by  the  federal  offices  was  located ; 
the  said  premises  and  building  having  been 
disposed  of  under  a  contract  pursuant  to  an 
act  of  Congress  providing  that  the  purchase 
price  should  be  paid — one-fourth  on  January 
1,  1892,  and  the  balance  In  three  equal  an- 
nual payments,  with  6  per  cent.  Interest  per 
annum,  and  that  the  premises  should  be  con- 
veyed by  a  quitclaim  deed  when  the  purchase 
money  should  be  fully  paid.  In  holding  (^e 
property  exempt  from  taxation  while  part  of 
the  purchase  price  remained  unpaid,  the  court 
said;  "It  may  be  that  the  purchaser  may  not 
complete  his  payments,  in  which  case  the  title 
will  remain  in  the  United  States  of  America. 
And  so  long  as  the  government  has  a  mone- 
tary interest  in  the  property,  retaining  the 
legal  title,  the  property  is  the  property  of 
the  United  States,  so  far  as  the  question  of 
taxation  is  concerned.  It  is  true,  the  govern- 
ment holds  the  title  in  trust  for  the  purchas- 
er, so  far  as  he  has  made  payments;  but  that 
is  liable  to  be  extinguished  by  forfeiture  for 
nonpayment  of  the  remainder,  and  until  the 
purchase  price  of  the  property  has  been  fully 
paid,  and  the  whole  equitable  interest  In  the 
property  vested  in  the  purchaser,  and  noth- 
ing remains  but  for  the  United  States  to  Is- 
sue its  patent  pursuant  to  the  agreement,  in 
the  judgment  of  the  court  that  property  is 
not  subject  to  state  taxation." 

A  like  question  was  presented  in  Oopp  v. 
State,  supra.  We  quote  a  few  extracts  from 
the  opinion  which  are  quite  in  point:  "By 
the  terms  of  sale  the  government  retains  title 
until  all  the  purchase  money  Is  paid,  and, 
upon  payment  In  full,  is  to  make  a  quitclaim 
deed  to  the  purchasers.  •  •  •  Has  the 
United  States  government  such  an  interest 
in  the  property  as  entitles  It  to  be  exempt 
from  taxation  by  the  state,  for  the  year  1909? 
It  bus  the  legal  title  and  a  vendor's  lien 
*  *  •  for  three-fourths  of  the  purchase 
j/riee.  None  of  the  deferred  payments  were 
due  when  the  taxes  for  that  year  were  as- 
sessed. Do  these  facts  not  show  that  the  gov- 
crnmeut  has  such  ,  an  interest  In,  or  claim 
upon,  the  property  as  will  exempt  It  from 
state  taxes?  *  •  •  It  Is  insisted  by  coun- 
sel for  plaintiffs  in  error  that  the  government 
has  parted  with  its  interest  in  the  property, 
that  it  is  simply  the  holder  of  the  l^al  title, 
and  the  purchasers  are  the  equitable  owners. 
It  is  true  they  are  the  purchasers  and  have 
an  equitable  right  la  the  propertj-,  and  under 
the  terms  of  their  contract  are  at  present 
occupying  It  and  receiving  the  rents  and  prof- 
its. But,  notwithstanding,  must  they  not  be 
complete  equitable  owners;  that  Is,  must 
they  not  have  paid  all  the  purchase  money, 
and  must  tbey  not  be  In  a  position  to  de- 
mand of  the  government  a  deed  for  the  land, 
liefore  they  can  be  regarded,  in  law,  as  sucb 
equitable  owners  as  will  make  the  property 
liable  for  taxes?  From  a  careful  considera- 
tion of  the  following  decisions  such  seems  to 
tie  the  requirement  of  the  law.  •  •  •  In 
view  of  these  decisions  we  are  hound  to  hold 


that  the  land  purchased  of  the  United  States 
by  C.  H.  Copp  and  his  associates  is  not 
liable  for  state,  county,  or  district  taxes,  so 
long  as  the  United  States  has  any  claim  up- 
on it  for  any  portion  of  the  pnrchase  money. 
If  it  were  subject  to  taxation,  it  would  also 
be  liable,  under  our  statute  law,  to  be  sold 
for  their  nonpayment,  and  In  such  case,  if  not 
redeemed,  complete  title  to  the  entire  interest 
In  the  land  would  pass  to  the  tax  pnrchaser. 
Under  the  West  Virginia  statute  It  is  not 
alone  the  interest  of  Copp  and  his  associates 
in  the  land  that  is  taxed,  but  it  is  the  entire 
interest  and  estate  therein  on  which  taxes 
are  assessed,  and  to  suffer  it  to  be  taxed,  so 
long  as  any  portion  of  the  pnrchase  price  re- 
mains unpaid,  might  operate  as  a  serious  em- 
barrassment to  the  government  in  the  enforce- 
ment of  the  claim  for  the  purchase  money." 

In  Railway  Co.  v.  McStiane,  supra,  the 
court  said  In  the  opinion  tliat,  if  the  land 
could  be  sold  for  the  taxes,  "It  must  be  valid 
if  the  land  Is  subject  to  taxation,  and  the 
title  would  pass  to  the  purchaser.  If  no  such 
title  could  pass,  then  it  is  because  the  land  la 
not  liable  to  the  tax;  and  the  treasurers  of 
the  counties  have  no  right  to  assess  it  for 
that  purpose."  And  in  Colorado  Co.  v.  Oom- 
mlssioners,  95  U.  S,  259,  265,  24  L.  Ed.  495. 
where  the  right  was  questioned  to  assess  and 
tax  certain  lands  that  had  been  granted  to 
the  heirs  of  one  Nolan  and  confirmed  by  an 
act  of  Congress,  which  provided  that  the  con- 
firmation should  not  become  effective  until 
the  expense  of  the  public  surveys  showing 
the  location  of  the  lands  bad  been  paid  by  the 
grantees,  it  was  said  by  the  court  that  the 
provision  for  the  payment  of  the  expense  of 
surveys  suspended  the  vesting  of  title  In  the 
claimants,  or  of  any  perfect  right  to  the  title 
until  such  expense  was  paid,  and  that  a  sale 
of  the  land  under  territorial  authority.  If 
held  to  be  a  sale  on  a  valid  tax,  "might  very 
seriously  embarrass  the  assertion  of  the 
rights  of  the  government  in  the  premises.  If 
the  tax  had  been  levied  on  the  equitable 
claim  of  these  holders  under  Nolan,  what- 
ever that  is,  the  case  might  be  different.  But 
this  case  shows  that  it  is  the  land  which  Is 
taxed,  and  the  sale  would  convey  the  title, 
or  nothing."  But  the  principle  that  the  prop- 
erty of  the  United  States  Is  not  taxable  by 
the  authority  of  a  state  until  the  complete 
equitable  title  has  passed  out  of  the  govern- 
ment does  not  prevent  the  taxation  of  sucb 
possessory  rights  as  the  purchaser  may  have. 
Cent.  Paa  R.  R.  Co.  v.  Nevada.  162  U.  S.  512, 
16  Sup.  Ct  8S5,  40  L.  Ed.  1057;  State  v.  C. 
P.  R.  R.  Co.,  21  Nev.  247,  30  Pac.  686 ;  Maldi 
V.  Arizona,  164  U.  S.  599,  17  Sup.  Ct  193,  41 
L.  Ed.  567;  People  v.  Shearer,  30  Cal.  645; 
People  V.  Cohen,  31  Cal.  210.  And  the  pui^ 
chaser's  improvements  on  the  land  may  be 
taxed.   People  v.  Shearer,  supra. 

An  act  of  Congress  providing  for  the  sale 
of  Indian  reserve  lands  situated  in  the  state 
of  Kansas  and  that  one-fourth  of  the  pur- 
chase price  should  be  paid  at  the  time  of  the 
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sale,  and  the  remainder  In  three  equal  annu- 
al Installments  with  a  stated  rate  of  Interest, 
expressly  declared  that  nothing  In  the  act 
should  be  so  construed  aa  to  prevent  'the 
lands  from  being  taxed  under  the  laws  of  the 
state  of  Eansf^,  as  other  lands  are  or  may 
be  taxed  In  that  state,  from  and  after  the 
time  of  the  first  payment;  and  it  was  provid- 
ed In  a  Jater  act  as  to  said  lands  that  they 
should  be  subject  to  taxation  according  to 
the  laws  of  said  state  after  the  first  pay- 
ment, but  that  no  sale  for  taxes  should  oper- 
ate to  deprive  the  United  States  of  the  lands 
or  any  part  of  the  purchase  price,  hut  that. 
If  defoult  be  made  in  any  Installment  of  the 
porchaae  price,  the  tax-sale  purdiaser  might 
pay  BO  much  of  the  pnrdiase  price  as  re- 
mained unpaid,  and  thereupon  become  mtl- 
tled  to  receive  a  patent  for  the  same  as 
tbou^  he  had  made  dne  settlement  thereon. 
By  reason  of  such  consent  of  Congress,  it  was 
held  by  the  Supreme  Court  of  Kansas,  in 
tiOgan  v.  Board  of  Commissioners,  61  Kan. 
747.  33  Pac.  603,  that  the  lands  mlf^t  be 
taxed  before  final  payment  of  ttie  purchase 
price,  but  It  was  said  in  the  oplnton:  "It 
must  be  conceded  that.  If  Congress  had  not 
expressly  provided  that  the  lands  referred 
to  'shall  be  [after  the  first  payment  Is  made 
thereon]  subject  to  taxation  according  to  the 
laws  of  the  state  of  Kansas,  as  other  lands 
are  or  may  be  taxed  In  said  state,'  the  lands 
in  dispute  would  not  be  tanble  under  any 
of  the  provlatons  of  13ie  tax  laws." 

The  Constltntlon  of  thte  state  declaring 
wttikont  quftUflcatloa  that  the  jHroperty  of  the 
state  shall  be  exempt  from  taxation,  and  it 
Mug  admitted  In  this  case  that  the  interest 
of  the  plaintiff,  as  the  owner  of  the  e»tlflcate 
of  pnichaa^  was  not  assessed  or  taxed,  bat 
■Oiat  the  land  was  assessed  and  taxed  ob 
tend,  and  as  other  lands  are  taxed,  the  doc- 
tttne  aforesaid  of  the  cases  involving  the 
right  of  the  state  to  tax  property  ct  fbe 
United  States  Is  clearly  a]H>llcable.  Corcoran 

City  of  Boston,  185  Mass.  826,  70  N.  E. 
197;  Corcoran  v.  City  of  Boston,  198  Mass. 
S86,  79  N.  E.  829;  De  Molues  N.  &  B.  Co,  r. 
Polk  County,  10  Iowa,  1;  Dennlston  V.  TTn- 
known  Owners,  29  Wis.  S61:  Hardy  v.  Hart- 
man,  65  Bflss.  001,  4  South.  S4S;  Witt  v. 
Armstrong  (Ark.)  6  S.  W.  225;  Zumstetn  v. 
Consolidated  Coal  ft  Mln.  Co.,  64  Ohio  St  264, 
48  N.  B.  329;  Webster  v.  Board  of  BegHits, 
163  Cal.  706, 126  Pae  974;  McCaslln  v.  State, 
99  Ind.  428;  Wllley  v.  Koona,  49  Ind.  272; 
Hoiderson  v.  State,  53  Ind.  60;  and  see  note 
to  Copp  V.  State,  35  L.  R.  A.  (N.  S.)  669. 
674.  There  can  be  no  doubt  that  the  payment 
of  the  purchase  money  as  required  statute 
and  the  certificate  of  purchase  is  a  condition 
precedent  to  the  acquirement  by  tiie  pur- 
diaser  of  a  complete  equitaUe  title  or  a 
Tight  to  a  patent  conveying  the  l^al  title. 

The  case  of  Courtney  v.  Missoula  County, 
21  Mont.  501,  55  Pac.  SS&,  Is  cited  and  much 
relied  on  by  defendant,  plaintiff  In  error  here, 
particularly  a  statement  In  the  opinion  to  the 


effect  that  the  purchaser  having  entered  Into 
a  valid  contract  to  pay  the  consideration 
agreed  uiMn,  and  to  accept  title  to  the  land, 
which  the  state  on  its  part  Is  bound  to  con- 
vey, and  having  taken  possession  and  made 
partial  payments,  Is  the  owner  for  the  pur- 
pose of  taxation.  It  appears  by  the  oplnton 
In  that  case  that  under  the  statutes  of  Mon- 
tana the  purchaser  of  state  lands  Is  required 
to  give  a  bond  conditioned  for  the  payment 
of  the  residue  of  the  purchase  money,  and 
In  case  of  defoult  the  land  board  la  authoriz- 
ed to  sue  upon  the  bond,  or  again  sell  the 
land  for  the  sum  due;  and,  if  upon  such 
sale  the  sum  due  for  principal  and  Interest 
should  not  be  paid,  the  board  Is  authorized 
to  purchase  the  land  for  the  state  at  the 
amount  due,  with  costs  of  sale.  It  appears 
also  by  the  opinion  that  the  statute  regulatr 
Ing  the  sale  of  state  lands  contained  a  provi- 
sion as  follows:  "Any  lands  sold,  for  five 
years  after  the  sale  thereof,  must  not  be 
assessed  at  any  higher  valuation  than  the 
estimate  upon  which  they  are  sold,  unless 
imiwovements  within  that  time  have  been 
made  thereon,  in  whldi  case  the  value  of  the 
improvements  must  be  added  to  the  estimate." 
And  that  another  provision  of  the  statutes 
required  the  state  land  agent,  on  or  before  a 
stated  date  in  eacb  year,  to  make  out  and 
transmit  to  each  county  assessor  certified 
lists  of  lands  lying  In  his  county  whidi  had 
been  sold  by  the  state,  for  whldi  cerUficates 
of  pnrdiase,  patents,  or  deeds  liad  been  Is- 
sued during  the  precedli^  year.  And  that 
the  revenae  statutes  of  Montana  define  *^Top- 
erty"  as  including  "real  estate"  and  define 
"real  wtate"  as  IncJudlug  the  poesesslfm  of, 
claim  to,  ownership  ol^  or  rl^t  to  the  posses- 
sion of,  land.  It  is  at  least  doubtful  whether 
the  purchaser  under  our  laws  and  the  cer- 
tiflcate  of  purchase  has  so  agreed  to  pay 
the  purchase  price  as  to  Incur  a  personal 
llahlUty  therefor.  But,  however  that  may 
be,  we  have  no  statutory  provisions  like 
those  in  Montana  above  referred  to.  The 
land  board  under  our  statute  Is  not  required 
to  sell  the  land  fbr  the  sum  due,  but  is  au- 
thorised In  case  of  default  in  any  Install- 
ment of  the  purchase  price  for  the  period 
meotioned  In  the  statoto  to  "sell  such  land 
again,"  whldi  we  understand  to  mean,  in 
connectton  with  the  other  langnase  of  the 
various  sections  relating  to  the  sale  of  state 
lands,  Outt  the  land  becomes  subject  to  an- 
other sole  to  be  cmducted  under  the  same 
limitations  and  r^ulations  as  if  it  tuid  not 
prevloudy  been  sold.  It  Is  to  be  a  new  sale, 
and  not  a  sale  fdr  the  purpose  of  collecting 
the  amount  due  from  the  original  purchaser; 
and  we  do  not  understand  that  any  dut^- 
wonld  rest  upon  the  land  board  or  the  state 
to  refund  to  the  original  purchaser  the  ex- 
cess, it  any,  of  the  proceeds  of  the  new  sale 
above  the  amount  that  remains  unpaid  under 
the  original  certificate.  The  court  In  the 
case  refers  to  the  overruled  N^raska 
case  of  Ed^ngton  v.  Cook,  supra,  as  the 
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principal  authority  for  the  conclusion  reach- 
ed) and  as  authority  for  the  statement  that 
the  purchaser  was  tlie  owner  for  the  purpose 
of  taxation.  We  are  riot  disposed,  however, 
to  question  the  correctness  of  the  decision 
in  the  Montana  case  under  the  statutes  of 
that  state,  for  we  think  It  reasonably  clear 
that  the  tax  was  sustained  as  a  tax  merely 
upon  the  interest  or  equity  of  the  purchaser. 
Concluding  the  opinion,  the  court  say :  "Un- 
der our  constitutional  and  statutory  provi- 
sions, the  property  of  the  state  may  not  be 
taxed.  The  interest  of  the  state  in  the  land, 
anterior  to  payment  of  the  full  purchase 
price.  Is  its  property,  and  that  Interest  in 
no  wise  has  been  affected  by  the  assessment" 

In  the  state  of  Washington  the  Constitu- 
tion exempts  the  property  of  the  state  from 
taxation,  but  by  statute  a  contract  for  the 
sale  of  state  lands  Is  required  to  provide  for 
the  payment  of  all  taxes  and  assessments 
against  the  land  and  that  If  the  taxes  are  not 
paid  the  contract  may  be  forfeited.  It  Is  also 
provided  by  statute  that  property  held  under 
contract  for  the  purchase  thereof  belonging 
to  the  state  shall  be  considered  for  all  pur- 
poses of  taxation  as  the  property  of  the  per- 
son holding  the  same.  Construing  these  statu- 
tory provisions,  it  was  held  that  they  were 
not  intended  to  tax  the  land,  as  such,  while 
the  ownership  was  In  the  state,  "because  that 
Is  forbidden  by  the  Constitution,"  but  that 
the  provisions  were  fairly  to  be  understood 
as  Intending  to  charge  only  the  Interest  of 
the  contractor  in  the  land,  and  that  the  pro- 
cedure was  against  the  land  for  the  purpose 
only  of  fixing  the  amount  of  the  assessment 
That  construction  of  the  statute  was  aald  to 
be  In  harmony  with  the  constitutional  provi- 
sion exempting  state  property  from  taxation, 
and  the  obligations  of  the  federal  trust  as 
to  the  price  to  be  received  for  school  lands, 
nv'-i  would  accomplish  the  purpose  intended 
by  the  Legislature.  St^  T.  Frost,  25  Wash. 
134.  64  Pac.  902. 

In  Nebraska  the  property  of  the  state,  in- 
cladlng  school  lands,  was  declared  by  statute 
to  be  e«mpt  from  taxation;  but  there  does 
not  seem  to  have  been  any  constitutional 
provision  to  that  effect.  It  was  further  pro- 
vided by  the  statute  tliat  "all  other  property" 
(not  declared  exempt  in  the  preceding  sec- 
tion), "real  and  personal,  within  this  state,  is 
subject  to  ta.Tatlon;  and  this  section  is  in- 
tended to  embrace  lands  and  lots  in  towns, 
including  lands  bought  from,  or  donated  by, 
the  United  States,  and  from  this  state, 
whether  bomtht  on  credit  or  otherwise."  Un- 
der this  provision  of  the  statute  it  was  held. 
In  Hagenbucb  v.  Keed,  3  Neb.  17,  that  state 
school  lands  In  possession  of  a  purchaser 
were  subject  to  taxation,  although  the  state 
retained  tlie  legal  title  and  the  purchase 
price  had  not  been  paid.  It  appears  that  the 
decision  was  much  questioned  In  that  state, 
resulting  In  the  passage  of  an  act  by  the  Leg- 
islature declaring  that  the  school  liEnds  held 
mider  contract  of  sale  from  the  atate^  the 


title  being  In  the  state,  were  not  taxable  and 
had  not  been  taxable  for  any  purpose  what- 
ever, and  providing  for  refunding  all  taxes 
that  had  been  paid  on  such  land.  That  act 
was  held  to  be  valid  In  Washington  County 
V.  Fletcher,  12  Neb.  366.  U  N.  W.  460,  542, 
85G.  And  In  Graff  v.  Acfcerman,  38  Neb.  720. 
67  N.  W.  612,  which  has  been  referred  to  as 
overruling  the  case  of  Edgington  v.. Cook,  it 
was  said  that  the  force  of  Hageubnck  v. 
Reed  as  authority  had  been  greatly  impaired, 
if  it  had  not  be^  overruled,  by  subeiequait 
decisions,  citing  Washington  .  County  t. 
Fletcher. 

A  provision  in  our  revenue  law  somewhat 
similar  to  the  one  construed  in  the  Nebraska 
case  of  Hagenbnck  v.  Reed,  supra,  was  con- 
sidered by  the  Supreme  Court  of  the  terri- 
tory In  1875  in  the  case  of  Ivlnson  v,  Hance, 
1  Wyo.  270.  The  statute  did  not  then,  and 
does  not  now,  specifically  refer  to  lands 
bought  from  the  state.  In  that  respect  differ- 
ing from  the  Nebraska  statute,  but  imme- 
diately following  the  providon  that  the  sec- 
tion "is  Intended  to  embrace  lands  and  lots 
in  towns,  including  lands  bought  from  the 
United  States,  whether  bought  on  credit  or 
otherwise,"  it  was  provided  that  "buildings 
or  improvements  erected  upon  lands  the  title 
to  which  remains  in  the  United  States,  or  in 
any  incorporated  company,"  shall  be  enbject 
to  taxation.  It  was  held  not  only  that  the 
territory  was  without  power  to  tax  land  the 
title  to  which  is  In  the  United  States,  but, 
referring  to  the  statutory  provision  afore- 
said, that  the  Legislature  had  taken  the  same 
view  of  the  question.  The  decision  clearly 
construed  the  provision  aa  not  authorizing 
the  taxation  of  lands  bought  from  the  United 
States  on  credit,  before  the  purchaser  had  be- 
come entitled  to  a- patent  The  same  con- 
struction  was  placed  upon  a  somewhat  simi- 
lar statute  in  Oklahoma.  Toprtia  Owl 
Secur.  Go.  v.  McPheraon,  7  OkL  220.  S4  Pu. 
4S8. 

There  are  several  decisions  In  Kansas 
holding  state  lands  subject  to  taxation  while 
the  pnrcbase  price  remains  unpaid  and  be- 
fore the  conveyance  of  the  legal  title,  but  In 
that  state  the  Constitution  did  not  exempt 
from  taxation  all  the  property  of  the  state, 
bat  only  all  property  used  exclusively  tor 
state  purposea;  and  it  was  said  that  the  land 
held  under  certificate  of  purchase  was  not 
used  exclusively  for  state  purposes.  Again, 
In  the  statute  provldlog  for  the  sale  of  school 
lands  it  was  provided  that  land  purchased 
under  the  statute  shall  be  subject  to  taxation 
as  other  lands,  and  In  case  of  nimpayment  of 
the  taxes  the  land  may  be  sold  as  in  other 
cases,  but  that  the  purchaser  at  the  sale  shall 
be  subject  to  all  the  conditions  of  the  bond 
of  the  original,  maker,  and  of  the  certificate 
of  purchase.  Oswalt  v.  Hallowell,  15  Kan. 
154 ;  Prescott  v.  Beebe,  17  Kan.  320.  Thus 
the  state  was  protected,  and,  In  effect  the 
purchaser's  interest  only  was  taxe^  thongk 
aasessed  tqr  deacrlbing  the  land. 
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The  case  of  Wells  v.  Mayor  and  Aldermen  of 
fiftvannah,  87  Ga.-  307,  13  S.  E.  442,  has  been 
often  cited  and  qnoted  from  as  authority  up- 
on the  proposition  that  a  vendee  nnder  a  con- 
tract of  sale  is  liable  for  the  taxes,  and  it 
has  been  supposed  to  snstaln  a  right  of  taxa- 
tion as  to  public  property  such  as  is  claimed 
In  this  case.  But  In  that  case  the  contract 
granted  the  right  of  possession  forever,  sub- 
ject only  to  the  payment  of  groand  rent  an- 
noally,  and  the  cas*  was  decided  upon  the 
principle  that  one  who  owns  the  use  forever, 
though  It  be  on  a  condition  subsequent,  is 
the  true  owner  for  the  time  being.  The  ques- 
tion In  the  case  was  not  one  of  constitutional 
or  statntory  exentption  of  dty  property,  but 
involved  the  construction  of  a  contract  pro- 
vision for  the  payment  of  the  taxes  by  the 
lessee  or  purchaser,  and  a  certain  ordinance 
which  It  was  claimed  exempted  the  lands 
from  taxation  while  held  by  the  leasee.  See 
Wells  V.  Savannah,  181  U.  8.  531,  21  Sup.  Ct 
607,  4S  U.  Ed.  98a  The  case  Is  not  in  con- 
flict with  our  conclusion  In  the  case  at  bar. 

[t]  If  this  land  in  which  the  state  retalua 
a  substantial  interest  may  bo  sold  for  taxes, 
then  it  must  be  for  the  reason  that  It  was 
lawfully  taxed;  and  In  that  event  the  con- 
dition as  to  price  in  the  act  granting  the 
lands  might  indirectly  be  violated.  It  may  be 
that  the  plaintiff  would  have  no  right  to  ob- 
ject to  the  assessinent  and  tax  upon  that 
ground,  but  certainly  the  plaintiff  may  ob- 
ject to  the  sale  of  the  land  which  might  dis- 
pose of  its  interest  in  It,  on  the  ground  that 
the  land  which  was  assessed  and  valued  as 
each  was  Illegally  assessed  as  hla  prc^rty. 

We  think  the  threatened  sale  was  properly 
enjoined,  and  the  judgment  will  be  affirmed. 

SCOTT,  a  J.,  and  BEARD,  otmcor. 


122  Wyo.  362) 

CARNEY  COAL  CO.  v.  BENEDICT. 
(No,  720.) 

(Supreme  Court  of  Wyoming.   Uay  16,  1914.) 

1.  Masteb  awd  Servant  f|  168*)— Injusies 
TO  Sebvant— Duty  to  Waen. 

While  a.  master  need  not  warn  of  obvious 
dangers,  yet,  if  a  servant  employed  to  work  in 
a  dangeroos  place  may,  because  of  inexperience, 
fail  to  appreciate  the  danger,  it  Is  the  master's 
doty  to  instrnct  liim  bo  that  he  will  compre- 
hend it 

[Ed.  Note.— For  other  caaes,  see  Master  and 
Servant,  Cent  Dig.  U  314-317;  Dec.  Dig.  { 
153.*] 

2.  Mabtek  and  Sbbtaht  ({|  286^  289*)— In  jit - 

Bin  TO  SimVAlIT— AotlONS—QDXBTIORB  FOE 

Jdbt. 

In  per8<mal  injury  actions  by  servants,  the 
qoestiong  of  the  master's  negligence  and  the 
servants'  contributory  negligence  are  for  the 
jury,  unless  the  testunony  is  without  conflict, 
and  is  of  such  a  ctiaracter  that  reasooabie  men 
coul^  not  differ  thereon. 

lEd.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  fiS  1001,  1006.  1008.  lOlfr- 
1015,  1017-1083,  1036-1042,  1044.  1046-1050. 
lOSO,  lOeO,  1092-1132;  Dec  Dig.  »  286,  289.*] 


3.  Masteb  and  Servant  (|  288*)— Injuries 
TO  Servant— Contributobt  Neguoencb— 
Akuhption  or  KisK— JnBT  Queshoh. 

Whether  a  servant  assumed  the  risk  is 
generally  a' question  of  fact  for  the  jury,  and 
the  court  cannot  declare  that,  as  a  matter  of 
law,  it  was  an  obvious  risk,  unless  the  evi- 
dence shows  without  conflict  that  an  ordinari- 
ly  prodent  man  would  have  noticed  it. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  1068-1088;  Dec  Dig.  | 
28&*] 

4.  MA8TBB  AND  Sbbtant  (11  286,  286,  288*)— 
iHJtmiEB  TO  Servant  —  MiniNa  —  Obvious 

DAN0EB5— ASSUUED  RiSE.  ' 

Plaintiff,  a  young  man,  without  experience 
as  a  miner,  was  employed  by  defendant  After 
be  and  Ms  coemplo;6  had  fired  a  shot  to  loos- 
en coal,  they  discovered  a  large  piece  partialiy 
loosened,  with  a  crack  In  the  veio.  Being  una- 
ble to  pry  the  coal  down  with  a  bar,  they  pro- 
ceeded with  their  work,  and  the  piece  fell  and 
injured  plaintiff.  Experienced  miners  testified 
that  experience  and  iostrucUon  in  the  sounding 
test  were  necessary  to  enable  a  miner  to  de- 
termine whether  coal  such  as  this  was  in  dan- 
ger of  falling.  Held  that,  in  view  of  plaintiff's 
testimony  that  be  believed  the  place  to  be  safe, 
he  could  not,  as  a  matter  of  law,  be  held  to 
have  assumed  the  risk;  and  hence  the  qnes- 
tions  whether  defendant  was  negligent  in  fail- 
ing to  instruct  him  and  such  negligence  canaed 
the  injury  were  for  the  jury.  * 

lEd.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Difr.  M  1001-1003.  1006-1008, 
1010-1033,  1035-1044.  1046-1050,  1063,  1068- 
1088;  Dec  Dig.  H  285,  286,  288.*] 

6.  Wttnesseb  (S  286*>— Cbobs-Bxamination. 

In  an  action  by  a  coal  miner  hurt  by  the 
foil  of  coal  which  was  cracked  from  the  vein 
by  a  shot  he  had  fired,  where  defendant  cross- 
examined  plaintiff's  witnesses  as  to  whether 
experience  was  necessary  to  determine  wheth- 
er such  coal  was  likely  to  fait,  plaintiff  may,  on 
direct  examination,  proceed  with  that  line  of 
inquiry  and  elidt  evidence  tliat  a  knowledge 
of  the  sounding  test  was  necessary  to  deter- 
mine that  question.  '. 

[Eld.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  U  930,  994-999;  Dec  Dig.  i  286.*! 

6.  Evidence  (|  513*)  —  Opinion  Btidknox— 

Admissibilttt. 

Where  a  coal  miner  waa  injured  by  the 
fall  of  a  liiece  of  ctnl  which  had  been  cracked 
from  the  vein  by  a  blast  opinion  evidence  by 
expert  miners  as  to  whether  experience  and 
knowledge  of  the  sounding  test  was  necessary 
to  determine  whether  such  coal  was  likely  to 
lail,  is  admissible,  despite  the  rule  that  where 
all  of  Che  circumstances  can  be  adequately  de- 
scribed to  the  jury,  and  are  such  that  their 
effect  can  be  estimated  by  all  men,  opinion  evi- 
dence is  not  admissible,  for  all  men  are  not 
familiar  with  the  operation  of  coal  mines,  or 
with  the  various  conditions  which  might  indi- 
cate danger. 

[Ed.  Note.— For  other  cases,  see  Evidence* 
Cent  DiK.  {|  2317.  2318;  Dec  Dig.  S  61B.*]- 

Beard,  J.,  dissenting. 

On  motion  for  rehearing.  Motion  granted, 
former  opinion  overruled,  and  judgment  af- 
Itnned. 

For  former  opinion,  see  129  Pac  1024. 

POTTEB,  J.  This  case  has  been  heard  in 
this  court  a  second  time,  a  rehearing  having 
been  granted  because  of  doubt  as  to  the  cor- 
rectness of  the  previous  decision  to  the  ef- 
fect that  the  failure  of  the  .defendant  com- 


*For  other  cases  see  same  topic  and  section  NUHBER  la  Dec.  IHg.  *  Am.  Dig.  Key-No.  Series  A  Rep'r  iDdevea 
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pany  to  properly  warn  and  Instruct  the  plaln- 
tifF  was  not  shown  to  be  the  proximate  cause 
of  his  Injury,  tind  that  the  district  court,  for 
that  reason,  erred  in  not  giving,  as  request- 
-*d,  a  peremptory  Instruction  to  find  for  the 
defendant.  Because  of  that  error,  as  it  then 
ippeared  to  the  court,  the  judgment  in  fa- 
por  of  the  plaintiff  was  reversed,  and  the 
cause  remanded  for  further  proceedings.  See 
Carney  Coal  Company  v.  Benedict,  129  Pac. 
1024.  The  conclusion  that  the  failure  of  the 
compan}'  to  warn  the  plaintiff  w  s  not  shown 
to  be  the  proximate  cause  of  his  injury  was 
based  upon  our  view  at  that  time  of  the  evi- 
dence that  the  danger  was  obvious.  A  re-ex- 
amination of  the  question  has  led  to  a  dif- 
ferent conclusion.  The  court  is  now  of  the 
opinion  that  the  question  whether  the  danger 
was  obvious  and  was  appreciated,  or  should 
have  been  appreciated,  by  the  plaintiff  was, 
upon  the  evidence,  a  question  of  fact  for  the 
Jury,  and  was  properly  submitted  to  the  Jury 
by  Uie  trial  court. 

There  was  evidence  tending  to  show  that 
the  one  who  hired  and  disdiarged  the  miners 
and  directed  them  in  their  work  was  inform- 
ed by  both  the  plaintiff  and  his  fttther  that 
the  plaintiff  was  without  experience  in  min- 
ing coal,  and  that  they  were  promised  that 
the  plaintiff  would  be  put  to  work  with  an 
experienced  miner.  There  was  also  evidence 
tending  to  show  that  the  plalntUC  was  inex- 
perienced, although  there  was  a  confilct  in 
the  evidence  In  this  respect ;  the  conflict  aris- 
ing from  the  fact  that  the  plaintiff  bad  work- 
ed In  a  coal  mine  in  certain  capacities,  and 
It  was  claimed  that,  because  of  his  former 
work  In  a  coal  mine,  he  was  not  to  be  re- 
garded as  an  inexperlen<!ed  coal  miner.  The 
evidence  upon  that  question,  however,  was 
properly  submitted  to  the  Jury,  and  by  their 
verdict  they  must  have  found  that  the  plain- 
tiff was  inexperienced;  and  tbey  must  also 
have  found  that  the  company  knew  of  such 
inexperience  and  had  failed  to  give  him  the 
necessary  warning  and  caution,  as  alleged  in 
his  petition. 

The  failure  of  the  company  to  Instruct  the 
plaintiff  in  what  is  known  as  the  sounding 
test,  to  be  used  In  discovering  the  danger  of 
f&lUng  coal,  was  particularly  relied  on  as  tbe 
proximate  cause  of  the  injury.  Tbe  jury 
were  justified  In  finding  that  the  plalndff 
knew  nothing  of  the  sounding  test,  and  that 
he  used  such  limited  knowledge  as  he  bad  to 
determine  whether  the  projecting  lump  of 
coal  was  sufficiently  solid  to  render  It  safe 
to  continue  at  work  at  tbe  place  where  it 
subsequently  fell.  The  evidence  tended  to 
show  that  an  experienced  miner  would  have 
used  and  ordinarily  would  have  detected  the 
danger  by  the  use  of  what  Is  known  as  the 
sounding  test  Several  experienced  miners 
called  as  witnesses  descrltwd  that  test  and 
the  drcomstances  and  occasions  for  Its  use, 
among  others,  a  witness  from  whose  testi- 
mony we  quote  for  the  purpose  of  diowlng 
tbe  general  c^racter  of  the  evidence  on  this 


point  produced  by  the  plaintiff  below:  "Q.  I 
will  ask  you  what  tests  are  employed  by  an 
experienced  miner,  by  yours^f  as  an  experi- 
enced miner,  and  others  of  experience,  in  de- 
tecting and  discovering  dangers  of  falling 
coal?  A.  The' first  test  is  by  means  of  sound. 
Q.  Explain  to  the  Jury  what  that  test  is  and 
how  it  is  made.  A.  It  Is  a  common  tiling 
with  practical  miners  in  going  In  their  rooms 
or  working  place  to  have  a  pick  with  them 
and  test  the  roof  and  face  of  the  coal,  and 
sometimes  the  'rubs'  or  iddee,  to  see  U  it 
sounds  firm  and  solid,  or  loose  and  liable  to 
come  in.  Q.  Now,  as  to  that  test,  what,  if 
any,  experience  Is  required  to  apply  it?  A. 
A  man  that  was  not  used  to  that  kind  of 
work  would  not  know.  Q.  Yon  may  explain 
what,  if  any,  experience  Is  required  on  tbe 
part  of  the  miner  to  apply  this  test  of  sound 
you  speak  of.  A.  It  requires  that  a'  man 
would  work  in  the  mine  with  a  practical  min- 
er in  order  to  get  tbla  experience.  Q.  How 
is  that  experience  acquired?  What  manner? 
A.  Well,  in  the  first  place,-  If  a  practical  min- 
er would  take  a  green  man,  knowing  he  was 
not  used  to  this  work,  be  would  naturally 
show  him  the  difference  In  sound  of  the  dif- 
ferent places  that  were  saf^  and  unsafe  in 
the  mine.  Q.  I  will  ask  you  whether  or  not 
that  Is  the  best  test  known  to  miners  to  dis- 
cover the  danger  of  tbe,  liability  of  coal  to 
fall?  A.  It  la.  Q.  What  other  tests  If  any 
are  applied?  A.  There  is  another  test  where 
you  are  testing  rock  in  a  mine,  and  that  Is 
putting  your  band  on  the  rock  while  sound- 
ing it  Other  tests  are  by  using  a  bar  or 
wedges.  If  yon  cannot  pry  them  loose  or 
wedge  them  loose,  a  practical  miner  would 
consider  them  safe.  Q.  In  your  experience  I 
will  ask  you  whether  or  not  In  the  case  where 
there  Is  a  projecting  body  of  coal  In  the  cor* 
ner  of  the  room  projecting  some  distance,  and 
about  which  there  Is  a  slight  crack,  or  a 
crack,  and  you  use  a  tamping  bar — a  miner 
uses  a  tamping  bar  and  tries  to  pry  it  down, 
and  it  fails  to  come  down — I  will  ask  you 
whether  or  not  that  would  indicate  safety,  if 
a  miner  would  know  the  danger  of  that  coal 
falling?  A.  It  does  not  necessarily  indicate 
that  there  Is  danger  to  the  man,  or  that  there 
is  not  danger.  Q.  Explain  that,  Mr.  Conoval. 
A.  Sometimes,  as  I  understand,  the  project- 
ile piece  of  coal  that  hangs  out  in  a  woriE- 
ing  place  there  may  be  a  check  behind  it: 
there  may  be  just  a  wedge  of  coal  holding  it, 
or  It  may  be  setting  firm  on  the  bottom  and 
tbe  check  going  clear  to  the  bottom,  and  dif- 
ferent ttaii^  It  would  be  owing  to  the  con- 
dition It  hung,  the  condition  of  the  che<^,  to 
say  whether  it  would  be  dangerous  to  the 
nun  operating  under  it  If  the  check  didn't 
go  to  the  bottom,  If  there  was  just  a  small 
piece  of  coal  that  a  practical  miner  would 
find  there  that  held  it  It  would  naturally 
show  there  was  danger,  and  a  practical  min- 
er would  cut  that  and  let  it  down.  Q.  Now, 
I  will  ask  yon  whether  or  not  where  real 
danger  exists  from  a  iirojectlng  lump  of  coal* 
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whether  that  danger  Is  generally  detected  or 
discovered  by  the  sounding  method  you  speak 
of?  A.  Yes,  as  a  rule.  Q.  I  will  ask  you 
whether  or  not  it  requires  experience  to  ap- 
ply that  test?  A.  I  would  say  it  did.  Q. 
Now,  I  want  to  inquire  of  you.  in  regard  to 
appearances  in  a  room  where  a  miner  Is  at 
work,  whether  the  danger  Is  usually  apparent 
to  the  eye?  A.  To  a  practical  miner,  as  a  rule, 
It  is.  Q.  But  one  without  any  experience?^ 
A.  It  would  not  be.  Q.  ^Vlbat  would  yon  say 
as  to  whetlier  or  not  it  Is  necessary  to  have 
experience  to  discern  dangers  from  appear- 
ances? A.  It  would  be  necessary  to  have  ex- 
perience." The  evidence  on  the  question  was 
conflicting,  and,  as  we  are  now  convinced, 
was  properly  submitted  to  the  Jury. 

[1-41  While  the  rule  is  well  settled  that  a 
master  is  not  required  to  give  warning  of 
visible  and  obrious  dangers  to  a  servant 
possesslDg  the  intelligence,  understanding, 
and  experience  sufficient  to  comprehend  and 
appreciate  them,  it  Is  equally  well  settled 
that,  if  the  servant  is  employed  to  do  work 
of  a  dangerous  character  or  In  a  dangerous 
place,  and  he  Is  not  experienced,  but,  because 
of  his  inexperience,  may  fall  to  appreciate 
the  danger,  it  Is  the  duty  of  the  master  be- 
fore exposlDK  the  servant  to  such  danger  to 
give  him  such  instructions  or  cautions  as 
wlU  enable  him  to  comprehend  them,  and  do 
his  work  safely  with  proper  care  on  his  part 
OoveUi  V.  Cooper  Underwear  Ca,  151  Wis. 
laO,  138  N.  W.  40.  In  personal  injury  ac- 
tions^ whether  tb6  defendant  has  been  ne^- 
ligent  as  alleged  or  whether  plaintiff  has 
been  guilty  of  contiihutory  negligence  are, 
as  has  often  been  said,  peculiarly  queatlons 
of  fact  to  be  submitted  to  the  Jury,  "unless 
the  testimony  Is  without  conflict  and  is  of 
such  character  as  to  afford  no  opportunity 
for  fair-minded  men  to  differ  upon  the  con- 
clusion to  be  reached  thereon."  Sidwell  v. 
Economy  Coal  Co.  (Iowa)  130  N.  W.  729. 
And,  generally,  whether  or  not  a  servant  as- 
sumed the  risk  is  a  question  of  fact  for  the 
Jury,  and  a  court  is  not  authorized  to  say,  as  a 
matter  of  law,  that  the  danger  was  obvious, 
unless  it  la  shown  by  the  evidence  without 
<M}nflict  that  an  ordinarily  prudrat  man  or  one 
with  the  experience  of  the  injured  servant 
ought  to  have  noticed  It  Healey  v.  Perkins 
Hach.  Co.,  216  Mass.  75, 102  N.  B.  944 :  CoveUl 
V.  Cooper  Underwear  Co.,  supra ;  U.  P.  Ry. 
Ca  V.  Jarvl,  53  .  Fed.  66,  3  C.  O.  A.  433; 
fiaUagher  v.  Lehberger,  84  N.  J.  T^w,  712,  87 
AU.  450:  Braddich  v.  Phillips  Coal  Co. 
aowa)  138  N.  W.  406;  Alton  Pavhig  Co.  v. 
Hudson,  176  lU.  270,  52  N.  E.  256 ;  Hosking 
v.  Cleveland  Iron  Min,  Co.,  163  Mich.  538, 
128  N.  W.  777 ;  Sidwell  v.  Economy  Coal  Co., 
supra ;  Bouthet  v.  International  Paper  Co.,  76 
N.  H.  581,  78  Atl.  650;  Tenn.  Copper  Co. 
r.  Gaddy,  207  Fed.  2»7,  125  C.  C.  A  41 ;  W. 
C.  Tel.  Co.  V.  Burgess,  108  Fed.  26,  47  C.  C, 
A.  168 :  Anderson  v.  Daly  Min.  Co.,  15  Utah, 
22,  49  Pac.  126;  N.  Y.  Biscuit  Co.  v.  Bouss, 
74  Fed.  008,  20  a  a  A.  656;    Hanley  T. 


California  Br.  &  Const  Co.,  127  Cal.  232, 
59  Pac.  677,  47  L.  R.  a:  697;  Camego  v. 
Crescent  Coal  Co  (Iowa)  148  N.  W.  560; 
Booth  V.  Stokes,  241  Pa.  349,  88  Atl.  490; 
Collins  V.  Northern  Anthracite  Coal  Co.,  241 
Pa.  65,  8S  Atl.  76;  Hanson  v.  Columbia  & 
P.  a  R.  Co.,  76  Wash.  342,  134  Pa&  1058. 

In  Healey  v.  Perkins  Mach.  Co.,  supra,  it 
appeared  that  the  plaintiff,  while  In  the  em- 
ploy of  the  defendant  received  injuries 
by  the  breaking  of  an  emery  wheel  during  an 
attempt  by  him  and  a  fellow  workman  to 
grind  a  heavy  casting  upon  it  He  was  an 
experienced  man,  bnt  the  court  said:  "It 
could  not  have  been  ruled,  as  a  matter  of 
law,  that  the  plaintiff  assumed  the  risk  be- 
cause he  continued  to  work  a  few  seconds 
after  he  saw  that  the  emery  wheel  was  'wab- 
bling,' Whether  he  appreciated  the  situation 
and  a{>preciated  the  danger  in  so  brief  a 
time  was  a  question  of  t&et  for  the  jury." 

In  CovelU  v.  Cooper  Underwear  Co..  supra, 
the  Wisconsin  court  say:  "A  study  of  the 
facts  In  evidence  has  convinced  us  that  it 
was  a  question  for  the  jury  as  to  whether  or 
not  the  danger  to  the  plaintiff  in  the  per- 
formance of  this  duty  was  so  obvious,  and 
hla  knowledge,  Information,  and  experience 
in  respect  thereto  so  limited,  as  to  render  It 
nec^sary  that  the  foreman  who  directed  him 
to  perform  this  service  should  have  Instruct- 
ed him  of  such  dangers  before  setting  him  at 
this  work,  and  that  the  court  properly  sub* 
mltted  this  question  to  the  Jury."  In  Union 
Pac.  Ry.  Co.  v.  Jarvl,  eupra,  It  Is  said  in  the 
opinion  by  Sanborn,  Circuit  Judge,  that  "the 
dangers,  and  not  the  defects  merely,  must 
have  been  so  obvious  and  tlireataitng  tbat  a 
reasonably  prudent  man  would  have  avoided 
them  in  order  to  charge  the  servant  with 
contributory  negligence."  And,  further: 
"Ordinarily,  in  actions  Uke  the  present  oao, 
questions  of  negligence  are  for  the  Jury. 
*  *  *  It  is  only  when  the  facts  are  un- 
disputed, and  are  such  that  r^isonable  men 
can  fairly  draw  but  one  condoslon  from 
them,  that  the  question  of  negligence  is  ever 
considered  one  of  law  for  the  court" 

The  case  of  Tennessee  Copi>er  Co.  v.  Gad- 
dy, supra,  is  quite  in  point  The  plaintiff, 
a  comparatively  inexperienced  miner,  was  in- 
jured while  working  in  a  mine,  assisting  to 
break  up  material  previously  blasted,  and 
loading  it  and  removing  it  on  tram  cars  to 
the  shaft  He  was  working  with  three  other 
persons  in  a  place  dimly  lighted  by  four 
small  lights,  one  of  which  was  hooked  on 
each  of  their  cai>B.  The  blasting  was  done 
at  a  levti  above  the  place  where  these  men 
worked,  and  while  they  were  at  dinner.  Be- 
fore proceeding  with  their  work  upon  their 
return,  they  asked  the  foreman  whether  the 
blasting  had  been  flnisbed,  and  he  answered 
tliat  it  had,  and  they  thereupon  began  their 
work,  and  a  UtUe  over  an  hour  later  rock 
fell  from  above  and  injured  the  plaintiff; 
the  attention  of  the  plaintiff  and  the  men 
woricing  with  him  having  been  aroused  short- 
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ly  before  the  accident  by  the  fall  of  some 
small  rock  and  pieces  of  dirt,  candng  them  to 
nm  under  a  ledge  some  distance  away  and 
remain  there  a  few  minutes  before  returning. 
It  was  understood  by  the  men  that  the  falling 
of  such  pieces  of  rock  and  dirt  usually,  but 
not  always,  preceded  the  falling  of  heavier 
material,  and  consequently  signified  danger. 
The  larger  rock  fell  within  about  fire  min- 
utes after  they  returned  to  work.  It  was 
contended  that  their  act  In  so  returning  was 
sufflcent  to  charge  the  deceased  both  with  the 
assumption  of  risk  and  contributory  negli- 
gence; and  there  was  some  evidence  to  the 
effect  that  there  was  a  rule  which  required 
workmen,  upon  the  falling  of  small  pieces  of 
rock  and  dirt,  which  were  called  "fines,"  not 
to  resume  work  unless  and  until  they  notified 
the  proper  foreman  and  received  assurance 
that  all  was  safe,  though  It  was  not  clear 
that  deceased  had  notice  of  that  rule.  The 
court  observed  that  the  fact  of  running  Into 
a  safe  place  upon  the  falling  of  the  fines 
Implied  that  the  deceased,  as  well  as  the 
other  men,  knew  that  such  falling  signified 
danger,  but  that  the  action  of  the  men  more 
experienced  than  the  deceased  demonstrated 
that  In  their  Judgment  the  falling  of  the 
fines  in  that  Instance  was  a  talae  alarm,  bat 
said:  "It  is  bard  to  see  how  a  reviewing 
oourt  cao  say.  as  a  matter  of  law,  that  the 
opinions  of  these  miners,  especially  of  the 
three  experienced  men,  dgnify  that  Gaddy 
consciously  or  imprudently  assumed  the  risk, 
or  that  fair-minded  men  might  not  reach  dif< 
ferent  conclusions  toucliUig  the  question  of 
his  alleged  contributory  negligence." 

In  Western  Union  Tel.  Co.  v.  Burgess, 
supra,  the  court  say:  "It  will  appear  from 
a  statement  of  the  case  that  there  was  some 
evidence  tending  to  show  that  the  defendant 
in  error  was  an  Inexperienced  servant,  and 
was  changed  from  the  work  to  which  he  had 
become  accustomed,  and  set  at  work  which 
involved  greater  danger,  without  any  warn- 
ing or  instruction  as  to  the  safest  mode  of 
doing  the  new  work.  Under  such  circum- 
stances, and  in  this  state  of  the  case,  we 
ttdpk  the  question  of  contributory  negligence 
was  a  question  of  fact  for  the  jury  to  de- 
termine. In  view  of  such  a  state  of  the 
case,  if  the  ]nry  should  find  that  the  defend- 
ant in  error  was  not  sniflcimtly  experienced 
to  enable  him  to  do  the  new  work,  and  that 
he  was  neither  warned  nor  Instructed  as  to 
the  proper  mode  of  doing  the  work,  we  con- 
clude that  it  cannot  be  said,  as  a  matter 
of  law,  that  the  servant  was  guilty  of  con- 
tributory negligence  in  not  maUng  an  in- 
spection of  the  pole  for  himself,  and  in  the  par- 
Ucular  method  adopted  of  sawing  off  the  sec- 
tion of  the  pole.  It  could  not  be  said,  nptm  the 
facts  of  this  case,  that  defendant  in  error 
was  gnilty  of  n^llgence  as  a  matter  ot  law 
tf  be  supposed  the  pole  was  sound,  and  tbat 
be  might  safely  do  the  work  as  it  was  done. 
It  the  pole  was  r^rded,  upon  reasonable 
ground,  as  sound.  It  conld  not  be  said  that 


the  method  of  sawing  up  to  the  time  Uie 
section  broke  oft  and  fell  was  an  obvious 
danger  to  an  Inexperienced  servant  without 
Instruction  or  warning." 

In  Hanley  v.  California  Bridge  &  Constr. 
Co.,  supra,  the  court  say:  "Whether  the 
nature  of  the  work  to  be  done  by  plaintifl 
and  the  condition  of  the  tunnel  were  visible 
facts  and  the  dangers  of  the  employment 
were  known  to  plaintiff  were  qnestions  vf 
tact  as  to  which  there  was  at  least  some  evi- 
dence which  should  have  gone  to  the  Jury." 
The  court  say  in  Collins  v.  Nor.  Anthracite 
Coal  Co.,  supra:  "Tbe  evidence  shows  that, 
before  he  began  work  In  the  morning  of  the 
accident,  Collins  took  a  pick  and  sounded 
the  roof  to  see  if  it  was  safe.  It  appeared 
to  ♦  •  •  be  safe  enough  to  wort  under, 
and  with  this  conclusion  his  helper  •  •  • 
agreed,  although  the  result  showed  that  It 
was  a  mistake.  But  the  question  of  danger 
under  the  circumstances  was  one  of  fact  for 
the  jury."  And  in  Booth  v.  Stokes,  supra, 
the  same  court  say:  "It  la  true  that  the 
employer  la  relieved  from  the  duty  to  in- 
struct where  the  danger  is  open  and  obvious, 
and  the  employe  appreciates  the  danger,  and 
knows  how  to  avoid  it  •  *  •  Whether, 
under  the  evidence,  tb«  defendant  shoold 
have  instructed  tbe  plaintiff  was  a  qnesuou 
for  the  jury." 

In  the  brief  of  plaintiff  in  error  much 
weight  is  placed  upon  the  fact  that  tbe  de- 
fendant In  error  saw  the  defect,  vli.,  a  crack 
about  or  behind  tbe  lump  of  coal  that  Ml. 
described  in  the  former  opinion.  With  ref- 
erence to  this  point  it  la  said  in  White  oo 
Personal  Injuries  In  Mines,  f  896:  "Bat 
mere  knowledge  of  a  defect  In  the  roof  or 
drift  of  a  mine  Is  not,  nsoally,  snffldent  to 
defeat  a  recovery  for  a  resulting  injury  nn- 
der  the  doctrine  of  assumption  of  risk,  but 
both  a  knowledge  of  the  defect  and  of  tbe 
resulting  danger  tberefirom  is  also  essential. 
In  order  to  defeat  a  recovery  from  socb  a 
causes"  See,  also,  Gallagher  v.  LdiberBer, 
supra;  Railway  Co.  v.  Jarvl,  supra. 

Several  experienced  miners  having  testi- 
fied that  it  would  require  experience  to  un- 
derstand and  appreciate  the  danger  of  tbe 
lump  of  coal  falling  under  the  conditions  that 
existed  Immediately  prior  to  the  time  tbat 
Benedict  was  Injured,  or  that  there  was 
danger  of  the  lump  of  coal  falling  after  be 
and  his  fellow  workman  had  attempted  to 
pry  it  down  with  a  tamping  bar,  and  It  seem- 
ed to  be  solid,  and  the  plaintiff  having  testi- 
fied that  be  believed  it  to  be  safe,  or  he 
would  not  luve  returned  there  to  work,  al- 
though  the  evidence  as  to  the  degree  of  ex- 
perience necessary  to  understand  the  danger 
was  conflicting,  we  are  convinced  that  a 
proper  application  of  Uie  general  rule  to  the 
ftLcts  required  a  snbmlsBlon  of  the  case  to 
tbe  Jury,  and  that  neither  the  trial  conrt  nor 
this  court  would  be  antborised  to  determine, 
as  a  matter  of  law.  that  the  danger  was  ob- 
Tlons,  and  that  tbetefore  tbe  fallnra  ot  tbe 
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company  to  properly  warn  tfnd  Instract  the 
defendant  lu  error  was  not  &  proximate 
cause  of  the  Injury.  It  seems  to  us  Impossi- 
ble to  say  tbat  reasonable  minds  could  not 
differ  upon  the  question. 

[6]  Counsel  for  defendant  contend  tbat  it 
was  error  to  admit  the  testimony  of  expe- 
rienced miners  to  the  effect  that  it  requires 
experience  to  detect  the  danger  of  falling 
coal  in  a  mine,  and  tbat  It  would  require  ex- 
perience to  have  detected  and  avoided  the 
dai^er  of  the  falling  of  the  coai  which  in- 
jured the  defendant  in  error.  In  the  first 
place,  the  plaintiff  in  error  is  not  in  a  posi- 
tion to  complain  of  the  admission  of  that 
testimony ;  for,  if  error  at  all.  It  was  first 
brought  Into  the  case  by  its  counsel  during 
the  cross-examination  of  George  C.  Benedict, 
the  father  of,  and  a  witness  for,  the  plain- 
tiff below.  On  the  direct  examination  of 
tliat  witness,  he  was  called  upon  to  testify 
as  to  the  experience  which  the  plaintiff  had, 
and  whether  or  not  he  had  Instructed  him 
respecting  the  manner  and  methods  to  be  em 
ployed  in  detecting  the  danger  of  falling 
coal.  He  testified,  in  effect,  that  he  was  in- 
experienced,  and  tbat  he  (the  witness)  had 
not  instructed  the  plaintiff,  and  liad  not  glren 
him  any  instructions  as  to  what  appearances 
miners  look  for  in  order  to  detect  snch  dan- 
gers. On  crosa-examination,  questions  were 
propounded  and  answered  as  follows:  "Q. 
How  much  experience,  In  your  Judgment,  Mr. 
Benedict,  does  it  require  to  be  able  to  tell 
that  a  piece  of  coal  partly  detached  from  the 
face  of  a  vein  to  be  dangerous  in  falling?  A. 
I  cannot  tell  you.  Q.  Does  It  require  some 
experience?  A.  Yes,  sir.  Q.  How  much?  A. 
I  cannot  tell  you  how  much.  Q.  Wouldn't 
any  person,  even  If  he  had  never  been  in  a 
coal  mine,  who  could  see  a  piece  of  coal  with 
a  crack  in  It  hanging  partly  detached,  know 
that  It  might  fall.  (The  plaintiff  objects  to 
tbe  question  as  Irrelevant,  Incompetent,  and 
immaterial,  no  foundation  laid  for  It,  and 
not  proper  cross-examination.  Objection 
overruled.  Plaintiff  excepts.)  A.  I  don't 
think  so.  Q.  You  don't  believe  be  could?  A. 
No,  sir."  This  was  the  first  time  that  the 
question  as  to  what  experience  or  whether 
any  experience  would  be  required  to  detect 
the  danger  of  the  falling  of  a  lump  of  coal 
such  as  tbat  which  fell  and  injured  the 
plaintiff  was  brought  into  the  case.  That 
testimony  having  been  brought  out  on  cross- 
examination.  It  was  referred  to  on  redirect 
examination,  and  he  was  asked  to  explain 
what  he  meant  by  saying  that  a  man  might 
not  know  the  danger  from  a  lump  of  coal 
from  the  mere  fact  that  there  rras  a  crack. 
He  answered :  "Ton  might  see  a  piece  of  coal 
with  a  crack  In  it  and  think  It  might  fall 
down,  and  at  the  same  time  it  was  solid,  and 
you  could  not  pull  It  down."  The  question 
and  answer  were  not  otijected  to,  and  they 
were  followed,  without  objection,  by  this  tes- 
timony of  the  witness:  "Q.  What  test  do  yon 


apply?  A.  I  generally  take  a  pick  and  sound 
it,  and  see'If  you  can  tell  by  tbe  sounds.  Q. 
Is  that  the  manner  employed  by  an  experienc- 
ed miner  to  detect  any  danger  tbat  may  ex- 
ist? A.  I  think  so.  Q.  Does  It  necessarily 
follow,  because  there  Is  a  crack  In  the  main 
body  of  coal,  there  is  necessarily  danger?  A. 
Well,  I  cannot  say;  I  am  not  experienced 
enough  myself."  Then  on  recross-examlna- 
tion  the  witness  was  asked  and  answered  a 
question  as  follows:  "Q.  Mr.  Benedict,  Isn't 
it  a  fact  tbat  when  yon  observe  a  deavage 
or  crack  in  a  portion  of  the  face  of  tbe  vein 
of  coal  that  it  has  been  In  some  manner 
leaned  from  Its  original  position  in  the  vein 
and  loosened  to  some  degree?  A.  Certainly." 
This  evidence  having  been  permitted,  the 
next  witness  for  the  plaintiff,  of  40  years' 
experience  In  coal  mining,  was  asked  by 
plaintiff's  counsel  the  following  question: 
"Q.  What  experience  is  necessary,  Mr. 
Brown,  for  a  person  to  understand  and  ap- 
preciate tbe  danger  of  coal  mining?"  An 
objection  to  tbe  question  was  overruled,  and 
the  witness  answered:  "Well,  sir,  a  roan 
that  understands  anything  at  all  In  a  coal 
mine  soon  understands  when  he  Is  safe  and 
when  he  is  not"  The  following  questions 
and  answers  of  tbat  witness  then  appear  in 
the  bill  of  exceptions:  "Q.  What  tests  are 
necessary  in  ascertaining  tbe  dangers  Inci- 
dent to  falling  coal?  A.  Well,  you  could  go 
and  take  a  pick  and  knock  around  to  see  U 
there  is  any  loose  coal.  Q.  What  Is  the  fac^ 
Mr.  Brown,  as  to  whether  It  requires  ex^ 
perience  and  skill  in  order  to  detect  tboae 
dangers?  A.  Well,  an  experienced  man  un- 
derstands what  to  do.  Q.  It  requires  expe- 
rience, does  it  not?  A.  Yes,  sir."  Tbe  last 
question  was  objected  to,  upon  the  sole 
ground  tbat  It  was  leading  and  suggestive, 
and  tbe  objection  was  overruled. 

On  cross-examination  of  the  witness 
Brown,  the  following  questions  were  pro- 
pounded to  him  and  answered  as  here  stat- 
ed: "Q.  Mr.  Brown,  will  you  say  to  this 
Jury  it  would  require  any  experience  at  all 
for  a  person  of  average  Intelligence  to  put  a 
blast  in  a  rocky  cliff  and  explode  It,  and  a 
portion  of  It  is  cracked,  to  have  an  idea  that 
the  cracked  portion  is  liable  to  fall?  Do  yon 
mean  to  swear  tbat  requires  experience?  A. 
Yea,  sir;  it  takes  experience.  Q.  Assuming 
there  would  be  a  projected  portion  there  and 
a  crack  in  It,  do  you  think  it  would  require 
any  experience  for  a  person  of  ordinary  intel- 
ll^nce  to  know  it  Is  liable  to  faU?  A.  No." 
Then  immediately,  upon  redirect  examina- 
tion, tbe  witness  was  asked  this  question: 
"Q.  Assuming,  Mr.  Brown,  tbat  a  piece  of 
coal  Is  projecting  from  the  face,  or  In  tbe 
comer  of  the  face,  that  there  is  a  crack 
there,  that  an  effort  has  been  made  to  pry  It 
down,  and,  to  all  appearances,  It  would  not 
move,  what  would  you  say  as  to  whether  or 
not  It  would  not  require  some  of  the  testa 
as  usually  applied  by  experienced  ooal  men 
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to  determine  that  la  liable  to  fail?"   An  oti- 1 
jection  to  the  question  was  overruled,  and  I 
the  following  was  added  to  It:  "It  would 
take  e:q)erlence  to  tell  whether  It  would  fall 
or  not?"  And  he  answered:  "It  would  take 
an  experienced  man." 

Similar  questions  and  answers  were  pro- 
pounded to  other  experienced  coal  miners, 
some  of  the  questions  stating  more  or  less 
fully  the  facts  of  the  situation  whldi  con- 
fronted the  plalntltC  Immediately  before  be 
was  bijured,  and  some  of  such  witnesses  tes- 
tlfled  that  It  would  require  experience  In  or- 
der to  tell  whether  there  was  danger  of  the 
lump  of  coal  falling.  As  said  aboT^  this 
sort  of  testimony  was  brought  Into  the  case 
by  counsel  for  plaintiff  In  error,  defendant 
below,  making  it  proper,  if  it  would  otherwise 
have  been  improper,  for  plaintUE's  couna^  to 
pursue  the  same  line  of  inquiry  In  examining 
other  witnesses  competrait  to  sipeak  on  the 
subject  To  have  denied  that  right  under  the 
circumstances  would  unfalriy  have  placed 
the  pif»tnt»T  under  a  serious  disadvantage  on 
the  trial.  But,  in  our  opinion,  the  testimony 
was  not  Incompetent  Silveira  v.  Iverson, 
128  CaL  187,  60  ^c.  687;  Healey  T.  Perkins 
Machine  Co.,  supra;  Hantey  v.  California 
Br.  &  Const  Co.,  supra;  GUI  v.  Homrlghau- 
sen,  79  Wis.  634,  48  N.  W.  862;  Bouthet  T. 
International  Pai>er  Co.,  supra;  Hamilton  t. 
Spring  VaUey  Cwl  Co.,  140  lU.  App.  10; 
Henrietta  Coal  Co.  v.  Campbell,  211  lU.  216, 
227,  71  N.  a  863;  EellyvUle  Coal  Co.  v. 
Strlne,  217  111.  516,  75  N.  B.  3T6;  Ake  v. 
Pittsburgh,  238  Fa.  371,  86  AU.  268;  Donk 
Bros.  Coal  Co.  v.  Stroff,  200  til.  483,  66  N.  ffi. 
29;  N.  Y.  Biscuit  Co.  v.  Bouss,  74  Fed.  608, 
20  O.  C.  A.  665;  Blumenthal  t.  Cral&  81 
Fed.  820,  26  a  C.  A.  427. 

[I]  It  Is  true  that  the  rule  is  that,  where 
all  the  circumstances  can  be  fully  and  ade- 
quately described  to  the  Jury,  and  are  sucb 
that  their  effect  can  be  estimated  by  all  men, 
without  spedal  knowledge  or  training,  the 
oidnlon  of  witnesses,  expert  or  other,  are  not 
adndsslble.  But  the  effect  of  such  a  Mtua- 
tlon  in  the  mine  as  that  described  hy  the  evl- 
d^ce  and  confronting  the  plaindfl  Just  prior 
to  his  injury  cannot  be  estimated  or  under- 
stood by  all  men ;  for  all  men  are  not  temll- 
lar  with  the  operation  of  coal  mines  or  with 
the  various  conditions  that  might  or  might 
not  indicate  danger,  and  are  not  as  capable 
as  experienced  miners  of  determining  wheth- 
er a  situation  described  to  them  would  or 
would  not  obviously  Indicate  a  danger.  Re- 
ferring to  tbe  general  rule,  the  court,  in 
KelljvlUe  v.  Strine,  supra,  say:  "It  Is  to  be 
observed,  however,  that  such  men  as  usually 
sit  upon  the  Jury  are  not  versed  In  such  mat- 
ters, and  have  no  common  knowledge  or  In- 
formation concerning  the  hazardous  employ- 
ment of  mining  coal,  or  the  use  of  timbers 
and  the  methods  of  looking  after  a  roof  in  a 
mine.  For  this  reason  we  are  not  prepared 
to  say  that  experienced  miners  may  not  be 


allowed  to  glve'thelr  testimony  as  to  matters 
of  this  kind."  In  Henrietta  Coal  Co.  t. 
Campbell,  supra,  the  court  say:  "Certain 
questions  were  asked  expert  miners  as  to 
whether.  In  their  Judgment,  certain  condi- 
tions aa  to  the  roadway  rendered  It  safe  or 
otherwise,  and  It  Is  claimed  this  was  error, 
as  the  subject  waa  one  within  the  common 
observation  of  all  m&iL  We  cannot  say  sutix 
waa  0ie  case.  The  roadways  and  entries  of 
a  mine  and  their  adaptability  to  the  use  In- 
tended are  not  matters  of  common  knowl- 
edge, and  we  p^^ve  no  error  in  admitting 
the  character  of  evidence  here  objected  to." 

In  Blumenthal  v.  Gralg,  supra,  the  court 
say:  "One  of  the  Issues  was  whether  tbe 
broken  hood  of  itself  warned  the  plaintiff  of 
increased  danger.  The  witness,  a  much  more 
experienced  boy,  who  saw  the  broken  date.  In 
substance,  said  it  did  not  so  impress  him. 
Clearly  this  was  relevant  and  proper  testi- 
mony." Previous  to  the  language  quoted,  tbe 
court  had  stated  that  the  witness  rtferred 
to  was  permitted,  gainst  the  objeetion  of 
the  defendants,  to  answer  a  question  as  to 
whether,  with  the  experience  he  had  had,  he 
would  have  known  the  broken  slate  made  the 
macliine  more  dangerous  to  work  upon. 

In  Silveira  v.  Iverson,  supra,  an  injury 
was  alleged  to  have  been  received  throu^ 
the  breaking  of  a  defective  rope.  An  objec- 
tion was  raised  to  this  question:  "How  can 
it  be  determined  whether  a  rope  has  become 
rotten  and  unsound?"  In  sustaining  the 
overruling  of  the  objection  the  Supreme 
Court  of  California  say:  "Opinion  evidence 
is  not  always  objectionable  even  from  those 
who  are  not  experts.  The  exceptions  have 
been  often  noticed.  Witnesses  are  constantly 
asked  as  to  distances,  as  to  conditions  and 
manner,  when  the  answers  must  necessarily 
consist  in  opinion.  In  this  case  one  question 
in  controversy  was  whether  the  defendants 
had  been  negligent  In  furnishing  proper  rope 
and  tackle.  This  depended  to  some  extent 
upon  the  question  whether  the  defect  was 
discernible.  The  question  might  have  tieen 
in  different  form,  but  it  was  proper  to  In- 
quire whether  the  defect  could  have  been 
discovered  by  tbe  use  of  ordinary  diligence, 
which  was  really  what  was  done." 

We  remain  satisfied  with  the  conclusions 
stated  In  the  former  opinion  upon  the  other 
material  questions  In  the  case.  In  view  of 
the  conclusion  reached  upon  this  rehearing 
that  the  case  was  properly  submitted  to  the 
Jury,  and  that  no  error  was  committed  In  tbe 
admission  of  the  evidence  above  referred  to, 
it  follows  that  we  find  no  reversible  error  In 
the  record. 

The  Judgment  will  therefore  be  affirmed. 

SCOTT,  O.  J.,  concurs. 

BEARD,  J.  (dissenting).  I  do  not  dissent 
from  the  principles  of  law  stated  In  the  f^dn- 
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Ion  of  the  majority,  but  am  xinable  -to  reach 
the  conclnBion  that  they  are  applicable  to 
the  tacta  of  this  case,  as  I  read  and  under- 
fitand  the  eridenca.  The  only  i)er80iu  who 
saw  the  conditions  of  the  room  in  the  mine 
where  Benedict  and  Rotolo  were  working 
betwera  the  time  ttie  shot  was  fired  and  the 
Imppenlng  of  the  accident  were  those  two 
persons,  and  they  both  testifled  that  they 
saw  that  the  piece  of  eoal  which  f^  and  In- 
jured Benedict  protruded  from  the  face  of 
tile  vein,  and  tliat  it  was  cnudted  tlier^lvm. 
Benedict  said  it  was  a  small  crack,  bnt  did 
not  state  what  he  meant  by  a  unall  crack. 
Botolo  said  it  was  about  three  Incbee.  Both 
stated  It  was  sufficient  to  admit  a  bar  of 
sufDdent  size  to  be  used  as  a  pry.  There  was 
therefore  no  question  In  the  case  as  to  wheth- 
er or  not  a  man  of  ordinary  intelligence  and 
exercising  ordinary  care  should  have  discov- 
ered the  condition ;  for  they  did  see  It  That 
Benedict  understood  and  appredated  the 
fact  that  there  was  danger  is,  to  my  mind, 
clearly  shown  by  his  own  testimony.  While 
he  said  he  did  not  understand  and  appreciate 
the  danger,  he  said  he  attempted  to  pry  It 
down  partly  to  protect  himself  and  partly 
to  get  the  coal  down.  If  he  realized  from  the 
conditions  he  discovered  that  It  was  neces- 
sary to  do  something  to  protect  himself,  he 
certainly  appreciated  that  there  was  danger. 
The  sounding  test  Is  shown  by  the  evidence 
to  be  one  method,  but  not  the  only  method, 
by  which  a  miner  Is  enabled  to  discover 
whether  or  not  a  shot  has  loosened  coal  from 
the  body  of  the  vein,  but  whldi  has  not  fall- 
en. Had  Benedict  been  fully  Instructed  In 
the  use  of  that  test,  and  had  employed  it  in 
this  instance,  and  had  discovered  thereby 
that  the  piece  of  coal  had  been  loosened,  and 
had  then  attempted  to  pry  It  down,  and  it 
did  not  come — and  there  Is  no  evidence  that 
in  that  case  he  would  have  done  anything 
else — how  much  more  would  he  have  under- 
stood or  appreciated  the  danger  than  he  did 
from  what  he  testified  he  actually  saw? 
For  Instance,  one  going  upon  a  railroad  track 
in  front  of  a  train  he  sees  approaching  and 
is  struck  and  injured  by  the  train  is  hardly 
in  a  position  to  claim  tliat  he  was  injured 
because  the  whistle  was  not  blown  or  the 
bell  rung.  Benedict  having  been  warned  of 
the  danger  from  what  be  saw,  and  deeming 
that  warning  sufiicieut  to  require  him  to 
tolte  steps  to  protect  himself,  is  not  In  a  posi- 
tion to  claim  that  by  the  use  of  another 
method  in  which  he  was  not  instructed  he 
could  have  discovered  the  same  liability  to 
injury. 

I  am  convinced  upon  the  record  in  this 
case  that  the  evidence  is  entirely  insuffi- 
cient to  establish  that  the  failure  to  instruct 
him  in  the  application  of  the  sounding  test 
was  the  proximate  cause  of  his  injury,  and 
that  the  former  opinion  was  Just,  and  should 
be  adhered  to. 


(40  Okl.  727) 

HABTSELL  v.  ROBERTS  et  aL  (No.  3365.) 
(Supreme  Court  of  Oklahoma.    May  5,  1914.) 

(Svllalnu  bv  the  Court.) 
Chattel  Mortoaobb  (t  138*)— Peiorities. 

The  UDContradicted  evidence  shows  that 
plaintiff  in  error  held  a  mortgage  on  the  prop- 
erty in  controversy  executed  by  Bowman  and 
Davis,  mortgagors,  in  January,  1907;  that  de- 
fendant Id  error  Roberts  held  a  ,  second  mort- 
gage on  the  same  property  with  same  persons 
as  mortgagors,  executed  end  duly  recorded  in 
March,  1907;  that  niaintiff  took  back  the  prop- 
ertiy  from  the  def esoants,  the  mortgagors,  Bow- 
man and  Davis,  on  an  agreement  to  satisfy 
plaintifif's  first  mortgage;  that,  while  defend- 
ant in  error  Roberts'  mortgage  was  in  force, 
the  plaintiff  resold  said  property  to  the  de- 
fendant Bowman,  one  of  the  original  mortga- 
gors, and  took  a  mortgage  on  the  same  prop- 
erty to  secure  the  purcliase  price.  Held  that, 
plaintiff'B  first  mortgage  being  satisfied,  his 
aabseqoent  mortgage  was  sobject  to  defendant 
in  error  Roberts^  mortgage,  and  held,  further, 
that  the  trial  court  committed  no  error  in  sus- 
taining a  demurrer  to  the  evidence  of  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgages,  Cent  Dig.  H  228-^;  Dee.  Dig.  i 

Error  from  District  Court,  Jefferson  Gono- 
ty;  Frank  M.  Bailey,  Judge. 

Replevin  by  J.  C.  Hartsell  against  Isaac 
Roberts  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Affirmed. 

This  was  an  action  In  rc«>leviii  brought  by 
J.  O.  Hartsell  against  Isaac  Roberts  and  L. 
O.  Bowman  in  the  district  court  of  Jefferson* 
county  to  recover  two  horses  and  damages 
for  their  detention.  At  tlie  close  of  the  evi- 
dmce  for  plaintiff,  who  is  ^aintUf  in  error 
her^  the  defeudants  interposed  a  demurrer 
to  the  evidence,  which  was  by  the  court  sus- 
tained. Motion  for  new  trial  was  overruled, 
and  plaintiff  brings  the  case  liere  by  case- 
made  and  petition  in  error. 

Plaintiff  in  error  relies  uom  his  second, 
third,  and  fourth  ass^nments  of  error,  wbldi 
he  groups  and  treats  undra .  oner  heading. 
The  second  aasignmoit  Is  for  errora  of  law 
occurring  at  the  trial  and  excepted  to ;  third, 
that  the  court  erred  in  sustainii^  a  doniwrer 
to  plaintiff's  evidence;  and,  fburth,  that  the 
Judgment  of  tlie  comt  is  contrary  to  the  law 
and  evidence. 

The  statement  of  the  case  as  made  in  plain- 
tiff in  error's  brief  is  as  follows,  at  least  we 
adopt  80  much  of  it  as  is  pertlnrat,  namely: 
There  is  no  controversy  as  to  what  the  evi- 
dence is;  but  the  case  turned  upon  what  the 
effect  <^  certain  acts  of  the  lAaintlff  amount- 
ed to.  On  the  3d  of  January,  1907,  Oie' de- 
fendant Lw  a  Bowman  and  one  Davis  exe- 
cnted  their  Joint  note  and  mortgage  to  plaiit 
tiff  on  certain  property,  b^ng  one  of  the 
horses  Involved  in  this  suit  and  a  mare  whWx 
proved  to  be  unsatisfactory,  and  the  plaintiff 
(who  was  selling  the  horses  to  mortgagors) 
permitted  them  to  return  this  nmre  and  take 
In  her  place  the  other  horse  involved  in  this 
suit,  which  Is  described  as  a  smutty  brown 
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horse  branded  TO  *lth  a  bar  over  It  This 
Bobstltutioii  of  borses  was  Just  a  tew  days 
after  the  mortgage  was  given  to  plaintiff. 
There  was  no  written  evidence  of  the  substi- 
tution; but,  as  is  contended  by  plaintiff,  it 
seems  to  have  been  considered  by  all  parties 
that  plaintiff  had  a  Hen  on  this  last  horse, 
because  on  March  12,  1907,  the  same  parties, 
Bowman  and  Darla,  gave  a  mortgage  to  de- 
fendant Isaac  Boberts  In  which  they  describ- 
ed the  borses  Involved  In  this  suit,  one  of 
them  being  the  substituted  horse,  and  said 
mortgage  was  taken  by  Roberts  subject  to 
the  mortgage  of  plaintiff.  Some  time  In  Oc- 
tober, 1907,  Davis  and  Bowman  turned  back 
the  two  horses  and  turned  over  the  crop  to 
plaintiff,  who  disclaimed  any  actual  personal 
knowledge  of  the  mortgagt;  given  to  Boberts, 
and  he  gave  them  credit  on  their  indebted- 
ness and  kept  the  proper^  until  January  18, 
1908,  when  he  sold  the  horses  back  to  Bow- 
man, one  of  the  two  men  who  were  formerly 
tbe  morlxagora,  and  took  another  mortgage 
from  Bowman  to  secure  the  note,  bting  part 
of  tbe  purchase  price  for  tbe  horses. 

The  mortgage  executed  bj  Bowman  and 
Davis  In  Bfarch.  1907,  to  Roberts  was  placed 
upon  record  at  the  proper  places  provided  for 
tbfl  recording  of  such  instruments  In  the 
SonUiem  district  of  tbe  Indian  Territory, 
and  this  mortgage  was  In  force  at  the  time 
plaintiff  took  back  tbe  horses  from  Bowman 
.and  Davis  In  the  fall  of  1907,  and  was  in 
force  at  the  time  plaintiff,  In  January,  1908, 
sold  the  same  horses  again  to  Bowman  alona 
These  mortgages  were  executed  during  the 
Indian  Territory  days  while  tbe  law  of  Ar- 
kansas was  in  force.  The  plalntUf  did  not 
fereclose  his  first  mortgage  of  Jannaty,  1907, 
on  the  property,  or  take  any  other  legal  steps 
to  assert  his  rights  over  the  same,  but  took  it 
back  from  tbe  two  mortgagor?  and  wiped  out 
tbe  original  Indebtedness.  Such  Is  tbe  sub- 
stance'of  his  own  evidence  on  fhbi  point  In 
April,  iSOS,  Roberts  brought  a  suit  In  re- 
plevin before  a  Justice  of  tiie  peace  In  that 
county  with  Bowman  end  Datls  as  defend- 
ants, and  at  tiie  trial  of  that  matter  It  Is  suf- 
ficiently ebown  tbat  Oie  plaintiff  In  this  case 
was  present  wltb  bis  brother  as  attorney  and 
heard  the  proceedings,  and  was  present  when 
the  Justice  of  tbe  peace  awarded  the  horses 
to  Boberts,  one  of  ttte  defendants  In  error. 
This  is  practically  tbe  case  as  we  glean  from 
the  record. 

Jones  &  Oreen,  of  Waurlka,  and  O.  G. 
Dafis,  of  Ryan,  for  plaintiff  In  error.  Bridg- 
es .ft  Vertrees  and  J.  H.  Harper,  all  of  Wan- 
rilca,  for  defendants  In  error. 

RUSSGLI^  J.  (after  stating  tbe  facts  as 
above).  In  addition  to  the  statement  made, 
an  examination  of  the  evidence  In  full  In  tbe 
case-made  produces  tbe  conclusion  that  the 
district  court.  In  snstalnlng  the  demurrer  to 
plalnUfTs  evidence  when  be  rested  bis  case, 
did  not  commit  error.  It  was  affirmatively 


shown  at  the  trial  tb&t  plalntUI  took  no  legal 
steps  to  foreclose  bis  first  mortgage,  tbe  one 
of  January,  1907,  and  bf  bad  constructive  no- 
tice, if  not  actual,  of  Roberts*  mortgage, 
which  was  of  record,  and  bad  such  notice  of 
tbe  existence  of  Roberts*  mortgage  when  be 
took  back  the  property  from  the  mortgagors 
regardless  of  tbe  rotate  of  Roberta,  and  he 
also  had  notice  of  Roberts'  mortgage  at  the 
time  he  sold  the  same  property  to  Bowman 
and  took  his  mortgage  in  January,  1906.  Tbe 
plaintiff  himself,  testifying  In  this  language^ 
referring  to  the  note  given  by  Bowman  and 
Davis,  mortgagors.  In  January,  1907,  said 
that  while  such  note  was  not  paid  In  money 
by  Bowman  and  Davis,  yet  tbat  "they  turned 
chelr  stuff  back  to  me  in  November,  1907,  and 
finished  their  business  wltb  me  on  tbat  dat^ 
and  turned  the  stuff  back  to  me  in  lieu  of 
what  they  owed  me.  In  January  after  tbat 
Bowman  came  and  wanted  to  buy  some  of 
the  property  back  and  make  a  crop  with  me, 
and  I  sold  him  two  borses  and  some  other 
things."  Farther  on,  in  answer  to  tbto  ques- 
tion: "Q.  And  about  November,  lOOS,  Bow- 
man and  Davis  tnmod  yon  back  this  j/^ap- 
erty?  A.  Tee,  sir.  Q.  In  settlement  tbat  you 
[meaning  plaintiff]  and  Mr.  Bowman  and 
Davis  bad  at  the  time?  A.  Tea,  sir ;  1^  It 
pay  for  Itself.  Q.  And  you  accepted,  the  prop- 
er^ when  it  was  turned  back  to  yon?  A. 
Yes,  sir.  Q.  And  then  again  in  January. 
1908,  yon  resold  tbis  property  ba<A:  to  Mr. 
Bowman  and  took  another  mortgage?  A. 
Tes,  air.  *  *  *  Q.  And  In  January,  1906. 
when  you  took  a  mortgage  from  Bowman  and 
Davis,  tbe  record  shows  tbat  he  [RcAiertB] 
bad  a  morl^ge  on  tbe  property?  A.  Tei, 
sir.  Q.  And  tbat  Is  tbe  same  property  in  con- 
troversy in  this  suit?  A.  Tea,  sir." 

Section  80S4,  Ind.  Ter.  Ann.  St  1899,  pro- 
vides that  a  mortgage  upon  chattels  creates 
a  lien,  and  section  8070  of  the  same  statute 
provide  tbe  manner  in  which  tiie  lien  shall 
be  foreclosed.  In  the  case  at  bar  the  plain- 
tiff did  not  resort  to  foreclosure  proceedings 
of  any  kind,  but  voluntarily  cancded  the  ob- 
ligation tbat  be  had,  a  first  mortgage,  and  re- 
leased It  by  accepting  a  settlement  under  it, 
which  he  teattfles  to,  and  this  was  done  at  a 
time  irtien  defendant's  mortgage  was  alive 
and  In  ferce,  and  therefore  superior  to  liis 
mortgage  tekot  In  January,  1008,  after  tbe 
one  of  tbe  original  mortgagors'  upon  tilie  same 
property ';  he  having  kept  the  property  in  his 
possesion  after  tbe  settlement  vrltta  his  fltet 
mortgagors  for  about  two  months. 

The  case  Is  too  plain  for  further  dhwosslon, 
the  facts  b^ng  understood  to  exist  as  they 
do;  and  th»  district  court  did  not  comndt  ex- 
ror  in  susteiniug  tiie  demurrer' to  tiie  evi- 
dence relied  upon  by  plaintlflF  when  he  zested 
bis  case.  Tbe  authority  dted  by  plalntifl 
(Wooster  T.  Cavender,  64  Ark.  163,  16  S.  W. 
102,  26  Am.  St  Rep^  81),  In  our  Judgment  Is 
not  applicable.  Q%e  case  of  Edmlsson  v. 
Drumm-Flato  Coinmlsslon  Co.,  18  OkL  440,  73 
Fac.        presents  a  much  stronger  state  of 
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tacts,  and  In  that  case  tbe  Supreme  Conrt  of 
Oklahoma  Territory,  by  Chief  Justice  Bur- 
ford,  affirmed  the  action  of  tbe  lower  conrt 
In  sustaining  a  demarrer  to  tbe  evidence^ 

The  Judgment  In  this  ease  Is  aflteued.  All 
the  Jnaticea  concur. 


(40  Old.  732) 
TAMNIER  T.  FRATERNAtf  AID  ASS*N. 

(No.  6113.) 

<Supreme  Court  of  Oklahoma.    May  6,  1914.) 

(8j/nabtu  by  the  Oourt.) 
1.  Appeal  and  Ebbob  (S-564*)— Sebtick  of 

CASB-MAD&~EXTBN8r0N  OF  TlUK. 

Where  time  for  making  aod  serving  ease- 
made  baa  expired,  a  purported  order  of  tbe  trial 
court,  attempting  to  attend  the  time  within 
which  to  make  and  serve  a  case-made,  is  a  nul- 
lity. 

[£d.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  %%  2001-SO06,  2696-2659; 
Dec.  Dig.  f  664*] 

8l  Appeal  and  Erbob  644*)— Bill  or  Ex- 
ceptions—Extent OE  Review. 

Where  tbe  only  errors  assigned  in  the  pe- 
tition in  error  are:  "That  said  court  erred 
In  overruliug  plaintiff  tn  error's  motion  for  a 
new  trial,"  and  "that  said  court  erred  in  sua- 
tsiniDg  defendant  in  error's  demarrer  to  plain- 
tiff in  error's  evidence"— A  eld,  no  assignment 
of  error  Is  raised  which  may  be  considered  on 
transcript  without  bill  of  ezcepUona  or  case- 
made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2412-2416.  2417-2420. 
3422-24%  8428*  2478.  2479;  De&  Dig.  f  644.*j 

Error  tnm  District  Court,  Caddo  County; 
7.  T.  Johnson,  Judge.  ' 

Action  between  Nannie  S.  Tannler  and  the 
Fraternal  Aid  Association.  From  the  Judg- 
ment Vannler  brings  error.  Dismissed. 

Louie  E.  McKnigbt,  of  Anadarko.  for  plaln- 
tlfT  in  error.  A.  J.  Morris,  of  Anadarfco,  for 

defendant  in  error. 

LOOFBOUBROW,  J.  [1]  The  defendant 
In  error  mores  to  dismiss  this  appeal  for  the 
reason :  "The  case-made  attached  hereto  was 
not  served  within  the  time  provided  by  law 
or  the  order  of  the  conrt  or  Judge  thereof." 
On  September  20,  1013,  motion  for  new  trial 
was  overmled,  and  plaintiff  in  error  given 
00  days  within  which  to  make  and  serve  case- 
made;  this  time  expired  on  December  10, 
1913 ;  on  January  2,  1014,  the  court  attempt- 
ed to  grant  an  extension  of  time  to  in-epare 
the  case-made.  Under  tbe  provisions  of  sec- 
tion 5246,  Rev.  Laws  1910,  this  order  was  a 
nullity.  See  Muskogee  Elec.  Trac  Oou  r. 
Howenstlne,  138  Pac.  381. 

[t]  Tbe  only  errors  assigned  In  the  peti- 
tion in  error  are:  "1.  That  said  court  erred 
in  overruling  plaintiff  in  error's  motion  for  a 
new  trial;  (2)  that  said  court  erred  In  sus- 
taiolng  defendant  In  error's  demurrer  to 
plaintiff  in  error's  evidence."  These  two  as- 
signments of  error  cannot  be  considered  on  a 
transcript,  without  bill  of  exceptions  or  case- 
mad^  and  th«e£ore  there  Is  nothing  before 


this  conrt  to  review.  See  McMectaan  t.  Chris- 
ty, 3  OkL  801,  41  Pac.  LooKabangh  t. 
La  Vance,  6  OkL  S5S.  40  Pac.  65;  Tribal  De- 
velopment Co.  et  al.  T.  White  Bros,  et  aL,  28 
Okl.  525,  114  Paa  736:  Kingman  &  Co.  r. 
Plxley,  7  OkL  851, 64  Pac.  494. 

The  appeal  Is  dismissed.  All  the  Justices 
coneur. 

"  '    '  («  Oa.  747) 

KOSTACHEE  t.  KOSTACHEE.  (No.8IB80t 
(Supreme  Court  of  OUahoma.  May  26,  10X4.) 

(S»ttahu$  (tf  (Aa  Oo*rt.) 

1.  DiTOBOK  (i3  51.  135*)  —  Rbvitob  or  Con- 

DOTOD  ADULTKBT  —  SUFFICIBNCT  OV  BVI- 
DENCB. 

Evidence  examined  and  held  to  show  sub- 
sequent acts  of  cruelty  sufficient  to  revive  eon- 
donea*  adultery. 

(Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  il  186-187.  461;  Dec  Dig.  H  61, 
136.*3 

(AiditUMMl  SylUhtu  ty  Bditorial  BUS.) 

2.  DiVOBCE  (}  4S*>— "CONDOHATIOir." 

Condonftment  is  forgiveness  conditioned  OS 
future  good  conduct. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  IS  168,  170.  184;  Dec.  Dig.  f  4&< 

For  other  deHnltions,  see  Words  and  Phras- 
es, voL  2,  pp.  1411-1416:  ToL  a  p.  7610.] 

Error  from  District  Conrt,  Tnlsa  Connty; 
L.  M.  Foe.  Judge. 

Action  1^  Toney  Kostachek  a^tnst  JoseiA 
EostachdE,  fbr  divorce.  Judgment  for  dcs 
fendant,  and  pbilntUT  brings  error.  Be- 
Tersed. 

See,  also,  124  Pac.  761. 

W.  K.  Moore,  of  Ponca  City,  for  plaintiff  In 
error.  H.  B.  Martin,  of  Tulsa,  Chas.  E.  Bush, 
of  Lindsay,  CaL,  and  Jno.  T.  Morry,  Jr., 
of  Tulsa,  for  defendant  In  error. 

TURNER,  J.  On  July  2, 1010.  Toney  Kost- 
achek, plaintiff  in  error,  sued  Joseph  Kosta- 
cbek,  defendant  in  error.  In  the  district  court 
of  Noble  county,  for  divorce,  alleging,  among 
other  things,  adultery.  On  July  13,  1910, 
there  was  condonement  of  that  offense, 
whereupon  she  dismissed  the  suit  and  return- 
ed to  tbe  bed  and  board  of  defendant,  where 
she  remained  until  November  22,  1910,  at 
which  time  she  left  him  and  brought  the 
Instant  suit  for  divorce  In  the  district  court 
of  Tulsa  county,  alleging  the  same  offense. 
On  Deoember  US,  1910,  defendant  answered 
and  set  up  as  stated,  filed  a  copy  of  the  peti- 
tion in  the  Noble  county  suit  as  an  exhibit 
to  his  answer,  and  pleaded,  among  other 
things,  the  condonation.  After  issue  Joined 
by  reply,  in  effect  a  general  denlaL  there  was 
trial  to  the  conrt  and  a  demurrer  sustained 
to  plaintiff's  evidence,  and  judgment  accord- 
ingly, and  plaintiff  brings  tbe  case  here. 
There  Is  no  Gon01ct  in  the  testimony.  The 
evidence  discloses  that  the  parties  were 
married  at  Perry,  OkL,  April  15,  1909;  that 
immediately  thereafter,  defendant  falling  to 
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arrange  otherwise,  plaintiff  went  to  live  with 
her  father  near  that  place,  and  defendant 
went  to  tire  at  Tulsa,  where  he  has  since 
continued  to  reside;  that,  being  Informed 
that  defendant  was  living  In  adultery,  plain- 
tiff went  to  Tulsa  and  ascertained  the  fact 
for  herself  and  returned  to  Perry  and 
brought  suit,  as  stated;  that  thereafter  they 
became  reconciled,  and  plaintiff  agreed  to 
dismiss  her  suit  and  live  with  defendant, 
which  she  did  upon  a  promise  made  her  by 
defendant  that  he  would  quit  the  woman  he 
was  living  with  and  give  plaintiff  a  piano 
the  woman  was  using  and  $10,000  worth  of 
property,  all  of  which  he  failed  to  do;  that 
after  she  had  dismissed  her  suit,  although 
defendant  was  worth  some  $60,000,  they, 
over  her  protest,  lived  together  in  two  rooms 
of  a  poorly  furnished  house  In  Tulsa  on  40 
cents  per  day ;  that,  while  there  Is  no  direct 
proof  of  subsequent  adultery,  the  relations 
existing  between  defendant  and  the  woman 
he  had  t>een  living  with  continued  friendly, 
and,  known  to  plaintiif,  he  continued  to  visit 
her  house  on  one  pretext  or  another;  that 
all  during  her  married  life  plaintiff's  health 
was  poor,  and  she  decreased  in  weight  from 
some  130  to  75  pounds,  owing,  as  her 
physician  told  her,  to  her  domestic  troubles; 
that  while  living  together  in  Tulsa,  when 
Importuned  by  plaintiff  to  carry  out  his 
promise  concerning  the  property,  defendant 
would  t>ecome  sullen  and  refuse  to  speak 
to  plaintiff  for  a  day  at  a  time,  and  on  one 
occasion  solicited  her  to  run  a  bawdyhouse 
and  become  a  prostitute  and  give  him  an  op- 
portunity to  levy  blackmail  on  the  customer; 
that,  before  bringing  the  Instant  suit,  she 
became  pregnant,  but  afterwards  miscarried, 
owing  to  physical  weakness  caused  by  worry- 
ing over  the  case  and  the  way  her  husband 
treated  her.  In  holding,  as  he  did,  that 
these  acts  of  cruelty  were  insufficient  to  re- 
Alve  condoned  adultery,  the  court  erred. 

[2}  Condonement  Is  forgiveness  conditioned 
on  future  good  conduct.  A  repetition  of  the 
offense  condoned  Is  a  revivor  thereof,  as  is 
also  the  commission  of  another  cause  for  di- 
vorce, 9  Am.  &  Eng.  Enc.  Law,  824.  And 
subsequent  acts  of  cruelty  will  revive  con- 
doned adultery,  although  they  would  not  sup- 
port an  original  suit  for  divorce  on  that 
statutory  ground. 

Greenleaf  on  Evid.  (15th  Ed.)  §  53,  says: 
"Condonement  is  a  sufficient  answer  to  the 
charge  ef  adultery,  in  a  libel;  but  it  does 
not  follow  that  it  is  a  good  answer  to  a  re- 
criminatory plea,  for  circumstances  may  take 
off  the  effect  of  condonation,  which  would 
not  support  an  original  suit  for  the  same. 
Thus  facts  of  cruelty  will  revive  a  charge 
of  adultery,  though  they  would  not  support 
an  original  suit  for  it.  Condonement  is  for- 
giveness, with  an  Implied  condition  that  In- 
jurj-  shall  not  be  repeated,  and  that  the  party 
shall  be  treated  with  conjugal  kindness;  and 
on  breach  of  this  condition  the  right  to  a 


remedy  for  former  lojoiles  revive.  •  •  • 
It  must  be  free,  for,  If  obtained  by  fom 
and  violence.  It  is  not  binding;  and,  if  made 
upon  an  expressed  condition,  the  conditioD 
must  be  fulfilled." 

2  Bishop  on  Marriage,  Divorce  &  Separa- 
tion, §  308,  says:  "All  condonation,  espedally 
the  Implied,  Is  upon  the  condition  both  that 
the  offense  shall  not  be  repeated,  and  likewise 
that  continually  afterward  the  party  forgiv- 
en shall  treat  the  other  with  conjugal  kind- 
ness, whereupon  a  breach  of  the  conditloi 
revives  the  original  right  of  divorce." 

And  in  giving  th^  "why"  of  it,  the  learned 
author,  In  the  next  section,  says:  "Though 
in  some  degree  this  doctrine  is  technical, 
there  ate  plainly  for  it  various  reasons.  One 
is  that  the  condoning  [»arty  almost  certainly 
proceeded  on  the  assurances  from  the  other, 
or  on  a  belief  otherwise  Induced,  of  repent- 
ance. ThCT,  if  the  latter's  conduct  shown  that 
the  repentance  was  either  feigned  or  Inef- 
fectual, the  condonation  was  result  of  fraud 
or  mistake,  two  Impediments  either  of  whidi, 
on  well-recognized  principles  of  law,  invaU- 
date  any  undertaking." 

Further  citation  of  autiiority  Is  unneces- 
sary. If  more  Is  desired,  the  same  may  be 
found  by  reference  to  the  notes  to  thoae  at 
ready  cited.  Bspecially  do  we  call  attention 
to  the  very  able  opinion  of  Boyd,  J.,  in  Fish- 
er V.  Fisher,  98  Md.  298,  48  AU.  833,  where 
he  exhausts  the  subject  In  the  last  para- 
graph of  the  opinion  he  says:  "We  will  not 
quote  the  testimony  on  that  subject,  bat  in 
our  opinion  it  establishes  sncb  cruelty  <m 
the  part  of  the  husband  as,  under  the  an- 
thorittes,  Is  at  least  suffident  to  revlTe  the 
original  offense  of  adultery,  which  was  con- 
doned, and  we  need  not  discuss  it  as  to  Its 
sufficiently  to  authorize  a  divorce  a  menaa  et 
thoro." 

[1]  Neither  will  we  stop  to  inquire  whether 
the  cruelty  here  complained  of  to  op  to  the 
full  measure  ttsentlal  to  establish  crndty 
under  the  statutes  for  the  reason  tbat  the 
same  is  unnecessary.  What  we  bold,  how* 
ever,  Is  that  the  focts  of  cruelty  diseloBed 
by  the  record  are  ample  to  revive  cmdoned 
adultery,  and  that  the  court  erred  in  sustain- 
ing a  demurrer  to  the  evidoice. 

The  cause  is  therefore  reversed,  with  direc- 
tion to  proceed  in  accordance  with  this  opin- 
ion. AU  the  Justices  amcur. 


(«  Okl.  121) 
FIEDEER  V.  FIEDEEB.    (No.  3284.) 
(Supreme  Court  Of  Oklahoma.   May  12,  1814.) 

(Syllaltut  by  the  Court.) 

L  Husband  and  Wife  (8  205*)— Ikjubt  to 
Wife— Action  against  Husband. 

It  is  the  policy  of  our  Constitution  and 
Btatutea  to  open  the  doors  of  the  courts  of  jus- 
tice to  every  person  without  distinction  or  dis- 
crimination for  redres3  of  wrongs  and  repara- 
tion for  injuries;  and,  under  our  Constitution 
and  statutes,  a  married  woman  may  maintaiD 
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an  action  for  injuries  to  eltber  her  natural  or 
statutory  riglits  the  same  as  though  ebe  were 
ft  feme  sole,  including  an  action  against  a  for- 
mer huitband  for  a  tort  maliciously  inflicted 
during  coverture. 

[Ed.  Note— For  other  csmb,  see  Husband 
and  Wife,  Cent  Dig.  H  744,  748-753,  970; 
Dec.  Dig.  S  205  •! 

2.  HtTBBAND  AND  WiFK  (|  205*)— IHJUnBS  TO 

Wife— Actions. 

In  an  action  by  a  wife  against  a  former 
husband  for  injuries  received  from  a  gunshot 
wound  maliciously  inflicted  by  the  husband  dur- 
injE  coverture,  the  fact  tiiat  such  wounds  were 
Inflicted  in  such  manner  daring  coverture  con- 
Btitutes  no  defense  to  the  action. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  SS  744,  748-755,  970; 
Dec.  Dig.  i  200.*] 

Commlssionen'  Opinion,'  Division  No.  2. 
Error  from  District  Court.  Oklahoma  Coun- 
ty ;  Qeorge  W.  Clarlc,  Judge. 

Action  by  Mattle  K.  Fledeer  against  Jobn 
Fiedeer.  From  a  Judgment  for  plaintiff  sus- 
taining a  domurrer  to  certain  paragraphs  of 
defendant's  answer,  defendant  brings  error. 
AiBrmed. 

Reardon  and  Hereford,  of  Oklahoma  Cliy, 
for  plaintiff  In  error.  Charles  H.  Qamett, 
Atty.  Gen.,  tor  defendant  In  error, 

HARBISON,  C.  This  action  was  begun  in 
the  district  court  of  Oklahoma  county  by  Mat- 
tie  Fiedeer  against  John  Fiedeer  for  damages 
resulting  from  personal  Injuries,  upon  a  peti- 
tion which  in  part  Is  as  follows :  "That  on, 
to  wit,  the  28th  day  of  February,  1911,  at 
Oklahoma  City  in  said  county,  the  defendant 
unlawfully,  violently,  maliciously,  and  feloni- 
ously did  assault  the  plaintiff  with  a  shotgun 
loaded  with  ponder  and  buckshot,  and  did 
therewith  shoot  the  plaintiff  upon  the  top 
and  side  of  her  head,  and  did  thereby  Inflict 
dangerous  and  painful  wounds  and  injuries 
upon  the  plaintiff,  by  reason  of  which  plain- 
tiff suffered  great  bodily  and  mental  pain  and 
anguish,  and  became  and  was  and  still  is 
sick,  Injured,  and  disabled  from  working,  and 
will  continue  to  suffer  pain  and  to  be  dis- 
abled from  working  for  the  remainder  of  her 
life,  all  to  her  damage  in  the  sum  of  $4,800, 
and  further,  by  reason  of  which,  the  plain- 
tiff was  compelled  to  and  did  expend  a  large 
sum  of  money  for  nursing,  medicine,  and 
medical  treatment  In  endeavoring  to  be  heal- 
ed and  cured  of  the  said  wounds  and  In- 
juries, to  wit,  the  sum  of  $200,  to  her  further 
damage  In  the  sum  of  $200."  8he  also  claim- 
ed punitive  damages  on  account  of  humilia- 
tion aud  mental  suffering  in  the  sum  of 
$5,000. 

The  defendant  answered  as  follows: 
"(1)  Comes  now  the  defendant  and  denies 
each  and  every  allegation  in  plaintUTs  peti- 
tion. 

"(2)  And  the  defendant,  further  answer- 
ing, says  that  on  the  28th  day  of  February, 
1911,  the  said  plaintiff  and  defendant  were 
l^ally  married,  l>earing  toward  one  another 


the  relation  of  husband  and  wife  under  the 
laws  of  the  state  of  Oklahoma,  and  during 
such  marriage  relation,  existing  as  afore- 
said, no  action  of  damages  will  lie  for  tbe' 
personal  torts  committed  upon  the  other 
spouse  during  tbe  marriage  relation. 

"(3)  And  defendant,  further  answering, 
says  that  on  the  12th  day  of  May,  1911.  a  de- 
cree of  divorce  was  granted  In  the  district 
court  of  Oklahoma  county,  which  operated  as 
a  dissolution  of  the  marriage  contract  as  to 
both,  and  said  cause  Is  still  pending,  the 
time  for  appeal  not  having  expired;  but  de- 
fendant further  alleges  Qiat,  even  if  the 
plaintiff  claims  she  is  divorced  from  the  de- 
fendant, she  can  receive  nothing  in  damages, 
as  under  tiie  law  dissolution  of  marriage  does 
not  permit  the  plaintiff  to  sue  defendant  for 
a  tort  committed  upon  the  plaintiff  during 
coverture" — concluding  with  a  prayer. 

Plaintiff  demurred  to  the  second  and  third 
paragraphs  of  the  answer  for  the  reason  that 
they  failed  to  state  a  defense  to  plaintiff's 
cause  of  action.  The  court  sustained  the  de- 
murrer. Defendant  refused  to  plead  further, 
stood  upon  tals  answer,  and  appealed  to  this 
court  upon  the  one  proposition  that  an  ac- 
tion by  nether  husband  nor  iflfe  will  H 
against  the  other  for  a  tort  committed  during 
coverture.  This  brings  us  to  a  question 
which,  especially  under  modem  Jurisprud- 
ence, has  been  the  occasion  of  mudi  profound 
reasoning  and  of  an  equal  amount  of  sophis- 
try. Many  carefully  reasoned,  thon^  we 
cannot  aay  well  reasoned,  cases  are  cited  in 
support  of  plaintiff  in  .error's  contention. 
From  an  examination  of  the  authorities  cit- 
ed, tb^  appear  to  ns  as  In  a  great  measure 
controlled  by  the  Common-law  rule  undN* 
which  tbe  entity  of  tbe  wife  was  comtdetely 
lost  in  the  husband.  But  modem  Zietfsla- 
tures,  thoui^  vainly,  it  seffius,  have  by  i^aln, 
explicit,  and  unambiguous  languae^  attempt- 
ed to  break  away  from  the  common-law  mle. 
and  to  put  tbe  courts  out  of  hearing  of  the 
still  lingering  edioes  of  barbaric  days.  The 
ground  upon  whidi  the  stronger  of  the  more 
modem  declsiona  have  denied  one's  spouse 
tbe  right  to  maintain  an  action  for  tort 
against  tbe  other  during  coverture  have  been 
In  the  main,  based  upon  public  policy,  reason- 
ing that  to  maintain  such  an  action  would 
tend  to  invade  the  holy  sanctity  of  the  home 
and  shatter  the  sacred  relations  between  hus- 
band and  wife,  and  that  therefore,  for.publl<- 
policy's  sake,  such  actions  should  not  be 
maintained;  and  yet  those  very  decisions.  In 
support  of  their  philosophy,  hold  that  tho 
dvil  courts  are  open  to  parties  seeking  di- 
vorce and  alimony,  and  that  the  criminal 
courts  are  open  for  the  prosecution  of -either 
husband  or  wife  for  assault  and  battery, 
cudgellngs,  or  for  shooting  each  other  with 
shotguns.  We  fail  to  feel  the  force  of  such 
philosophy.  We  fall  to  comprehend  wherein 
public  policy  sustains  a  greater  Injury  by  al- 
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lowing  a  wife  compensation  for  being  dis- 
abled for  life  by  the  brutal  assault  of  a  man 
with  whom  she  has  been  unfortunately  link- 
ed for  life  than  It  would  be  to  allow  her  to 
go  Into  a  criminal  court  and  prosecute  him 
and  send  him  to  the  penitentiary  for  SDCh 
assault 

[1]  Nor  are  we  able  to  perceive  wherein  the 
sensitive  nerves  of  society  are  worse  jarred 
by  such  a  proceeding  than  it  would  be  to  al- 
low the  parties  to  go  into  a  divorce  court 
and  lay  bare  every  act  of  their  marriage  re- 
lation in  order  to  obtain  alimony.  But,  aside 
from  the  philosophy  on  the  one  side  or  the 
other,  it  appears  to  us  that  the  plain  English 
language  of  our  Constitution  and  statutes 
should  enable  us  to  determine  what  the 
rights  of  a  married  woman  are  Intended  to 
be  In  such  cases.  Section  6,  art  2,  of  the 
Constitution  of  Oklahoma,  provides:  "The 
courts  of  Justice  <tf  the  state  shall  be  open 
to  every  person,  and  speedy  and  certain  rem- 
edy afforded  for  every  wrong  and  for  every 
injury  to  person,  property,  or  reputation;  and 
right  and  Justice  shall  ba  administered  with- 
out sale,  denial,  delay,  or  prejudice."  From 
the  language  of  this  section  of  the  Bill  of 
Rights,  it  «pi>ears  to  us  that  the  framers 
of  our  Constitution  clearly  Intended  to  open 
the  courts  of  Justice  to  every  person,  no  mat- 
ter whom,  for  redress  of  wrongs  and  for 
reparation  for  Injuries. 

In  furtherance  of  such  Intention,  our  Leg- 
islature, realizing  the  harsh  rules  of  the  com- 
mon law  In  such  matters,  has  provided  sec- 
tion 3363,  Rev.  Laivs  1910:  "Woman  shall  re- 
tain the  same  legal  existence  and  legal  per- 
sonality after  marriage  as  before  marriage, 
and  shall  receive  the  same  protection  of  all 
her  rights  as  a  woman,  which  her  husband 
does  as  a  man;  and  for  any  Injuries  sustain- 
ed to  her  reputation,  person,  property,  char- 
acter, or  any  natural  right,  she  shall  have 
the  same  right  to  appeal  in  her  own  name 
'  alone  to  the  courts  of  law  or  equity  for  re- 
dress and  protection  that  her  husband  has 
to  appeal  In  his  own  name  alone.   •   ♦   •  " 

Section  2845,  Rev.  Laws  1910,  provides: 
"Any  person  who  sufiEers  detriment  from  the 
unlawful  act  or  omission  of  another,  may 
recover  from  the  person  In  fault  a  compensa- 
tion therefor  in  money,  which  la  called  dam- 
■  age." 

Section  2846,  Id.,  defines  what  is  meant  by 
a  detriment  as  follows:  "Detriment  Is  a  loss 
or  harm  suffered  In  person  or  property." 

The  foregoing  statutes.  It  seems  to  us,  are 
suflQcIently  clear  to  define  the  rights  of  per- 
acui.,  without  discrimination  or  distinction, 
and  to  enable  all  persons  to  know  just  what 
their -rights  are  and  the  courts  to  know  just 
bow  to  adjudicate  them.  But  our  Legisla- 
ture, possibly  in  contemplation  of  such  con- 
tingencies, and  in  order  to  avoid  the  reading 
into  the  statutes  a  meaning  not  Intended,  or 
at  least  in  further  emphasis  of  Its  intention, 
has  made  other  provisions.  Section  2914, 
Bev.  Laws  1010,  reads :  "Words  used  In  any 


statute  are  to  be  understood  in  their  ordi- 
nary sense,  except  when  a  contrary  Int^- 
tlon  plainly  appears,  and  except  also  that 
the  words  hereinafter  explained  are  to  be  tm- 
derstood  as  thus  explained." 

And  in  order  to  make  Itaelf  sUU  more 
clear  as  to  its  Intentions,  the  Legislature  In 
section  2948,  Id.,  said:  "The  rule  of  the 
common  law,  that  statutes  In  derogation 
thereof  are  to  be  strictly  construed,  has  no 
application  to  the  laws  of  this  stat^  which 
are  to  be  liberally  construed  with  a  view 
to  effect  their  objects  and  to  promote  Jus- 
tice." 

[2]  Construing  these  statutes  and  eonstl- 
tntlonal  provisions  as  a  whole,  we  think  it 
Is  clearly  manifest  that  the  legislative  Intent 
has  been  an  endeavor  to  shake  off  the 
shackles  of  the  common-law  rules  as  to  the 
rights  of  married  women  and  to  clearly  de- 
fine such  rights.  Besides,  .many  of  the  more 
modem  decisions  on  this  question  either  of- 
fer an  apology  or  give  way  to  expressions  of 
regret  that  the  earlier  decisions  of  their  re- 
spective jurisdictions  had  announced  a  doc- 
trine .In  which  they  did  not  fully  concur  but 
by  which  they  felt  themselves  bound. 

It  Is  said  In  Sykes  v.  Speer  (Tex.  dv.  App.) 
112  S.  W.  422:  "The  adJudicaUous  which 
sustain  this  view  place  their  holdings  upon 
public  policy  which  refuses  to  permit  any 
liability  for  such  conduct  on  the  part  of  the 
husband  committed  under  such  conditions. 
While  the  law  may  and  does  provide  for  a 
criminal  prosecution  for  such  violence  to- 
ward the  wife,  still  there  can  be  no  civil  lia- 
bility. It  would  seem  to  the  writer  that  if 
a  husband  can  be  held  responsible  criminal- 
ly for  unjustifiable  assault  upon  one  whom 
the  law  has  placed  under  bis  care  and  pro- 
tection, and  who  has  for  his  sake  surrender- 
ed so  many  of  her  civil  rights  and  given  up 
the  legal  status  which  she  otherwise  might 
sustain,  certainly  the  same  considerations  of 
policy  would  permit  her  to  recover  compensa- 
tion for  damages  which  his  brutality  may 
have  Inflicted  upon  her,  when  sought  In  a 
proceeding  after  the  dissolution  of  tbe  mar- 
riage relation.  But  the  holdings  of  thecoorta 
which  we  are  compelled  to  follow  have  ad- 
judged otherwise,  and  our  duty  is  plain." 

Also  In  the  case  of  Thompson  v.  Thompson, 
218  U.  S.  611,  31  Sup.  Ct  111,  54  L.  Ed.  IISO, 
SO  L.  R.  A.  (N.  S.)  1163,  a  case  in  which  a 
divided  court  upon  a  statute  somewhat  simi- 
lar but  not  as  well  fortified  and  clearly  de* 
fined  as  to  Its  meaning  as  ours,  denied  a 
married  woman  the  right  to  recover  damages 
for  an  assault  and  battery  upon  her  person 
by  her  husband.  Mr.  Justice  Harlan,  how- 
ever, In  dissenting  from  the  majority  opinion, 
whose  dissenting  opinion  was  concurred  In 
by  Mr.  Justice  Holmes  and  Mr.  Justice 
Hughes,  has  this  to  say:  *'Now,  there  Is  not 
here,  as  I  think,  any  room  whatever  for  mere 
construction;  so  explicit  are  tbe  words  of 
Congress.  Let  us  follow  tbe  clauses  of  the 
statute  In  their  order.  Tbe  statute  enahlea 
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the  mftrried  wonum  to  take,  as  her  own, 
property  of  any  kind,  no  matter  how  bc> 
qnlred  by  her,  as  well  aa  the  avails  of  her 
skill,  labor,  or  personal  exertions,  "as  abso- 
lutely as  If  she  were  nnmafifed.'  It  then 
confers  upon  married  women  the  power  to 
engage  In  any  business,  no  matter  what,  and 
to  enter  into  contracts,  whether  engaged  in 
business  or  not,  and  to  sue  separatdy  upon 
those  contracts.  If  the  statute  stopped  here, 
there  would  be  ground  for  holding  that  It 
did  not  authorize  this  suit  But  the  statute 
goes  much  farther.  It  proceeds  to  authorize 
married  women  'also'  to  sue  separately  for 
the  recovery,  security,  or  protection  of  th^r 
property ;  stiU  more,  they  may  sue  separate* 
ly  'for  torts  committed  against  Oiem  as  fully 
and  freely  as  If  th^  were  unmarried.'  No 
discrimination  is  made,  in  ^ther  case,  be- 
twe^  the  persfflu  diarged  with  committing 
the  tort  No  exception  is  made  in  reference 
to  the  husband,  if  he  happens  to  be  the  party 
charged  with  transgressiDg  the  rights  con- 
ferred upon  the  wife  by  the  statute." 

We  are  Impelled  to  say  that  the  philosophy 
of  this  great  jurist  appeals  to  ns  with  more 
force  and  soundness  and  Impresses  us  as 
noore  in  harmony  with  the  modem  legislatlTe 
Intoit  on  this  question  than  do  the  reason- 
ings of  courts  which  hold  the  contrary.  We 
think  a  Clearly  intoided  right  would  be  de- 
nied to  a  married  woman  in  such  cases  to 
hold  that  she  could  not  recover.  By  this  we 
do  not  mean  to  be  understood  as  holdii^  that 
a  married  woman  in  such  cases  Is  entitled  to 
exemplary  damages  for  mental  anguish,  bu- 
ndllatlon,  etc  We  doubt  wbetber  such  doe- 
triito  would  be  sound.  These  are  matters 
which,  in  the  very  nature  of  things,  she  takes 
chances  on,  assumes  the  tiA  of,  when  she 
enters  into  the  marriage  contract  and  upon 
the  marriage  relations.  But,  upon  the  whole, 
we  are  unable  to  perceive  wherein  elttier  pub- 
lic policy,  or  sodety,  or  the  sanctity  of  the 
home,  ot  the  sacred  relations  of  msrrlage,  Is 
better  protected  by  denying  her  a  reasonable 
compensation  for  injuries  malidonsly  and 
feloniously  inflicted  upon  her  by  a  husband 
with  a  shotgun  loaded  with  buckshot,  or  that 
^ther  of  the  aforesaid  sacred  institutions  is 
worse  injured  by  allowli^  her  a  Jast  and 
reasonable  compensation  in  such  cases,  than 
to  allow  her  to  go  into  tlie  criminal  courts 
and  send  him  to  the  penitentiary,  or  into  a 
divorce  court  and  publish  their  entire  mar- 
ried life  to  the  world.  True,  it  is  argued 
that  to  allow  recovery  In  such  cases  would 
be  to  (Hpen  the  avenues  to  every  conceivable 
Q>ecies  ot  ^ud,  deception,  and  perjury, 
throng  which  designing  women  would  l>e 
enabled  to  go  into  courts  and  recover  for  al- 
leged wrongs  which  they  had  never  sustain- 
ed. But  the  answer  to  this  argument  is  that 
tbe  divorce  courts  open  the  same  avenues  in 
Cffdw  to  recover  undeserved  alimony.  And 
again,  should  a  woman,  who  has  been  crip- 
pled or  maimed  or  disabled  for  Ufe  through 


the  malicious,  wanton,  and  willful  assault  o< 
a  brutal  husband,  go  into  court  and  ask  fot 
alimony  for  her  support,  there  is  not  a  court 
in  Christendom  but  what  would  award  her  a 
more  liberal  alimony  than  If  she  were  a 
strong,  healthy,  able  woman.  Now,  upon 
what  theory  would  such  additional  alimony 
be  allowed?  Unquestionably  it  would  be  on 
the  ground  of  the  tort  she  bad  received  at 
the  hands  of  her  husband.  We  can  see  no 
dlfFerence  In  principle  in  an  Indirect  and  di- 
rect recovery  for  tort 

We  believe,  therefore,  that  paragraphs  2 
and  3  of  defendant'a  answer  stated  no  de- 
fense to  plaintlfTs  cause  ot  action,  and  tliat 
the  demnrrar  thereto  was  properly  sustained. 

The  Judgment  sustaining  the  demurrer  la 
affirmed. 

FEB  OUBIAU.   Adopted  in  whdl& 


(10  Okl.  Cr.  no 
ALBERT?  V.  STATE. 
(Orlmtnal  Oonrt  of  Appeals  of  (ftlahoma.  Uay 

21.  1914.) 

(BvUahug  by  the  Court.) 

1.  HoviaoB  (S  2T0*)  — IKSAKITT— Quxsnoic 

VOB  JUBT. 

On  a  trial  for  murder,  where  evidence  is 
introduced  which  in  an;  degree  tends  to  sup- 
port the  defense  of  ioBanlty  at  the  time  of  the 
commission  of  the  bomlcioe,  the  issue  as  to 
whether  or  'not  the  defendant  was  then  sane  or 
insane  is  a  question  of  fact  ^or  the  Jury  to  de- 
termine undiar  proper  iDStructlons  from  the 
court. 

[Ed.  Note.— For  otlier  cases,  see  Homicide* 
Gent.  Dig.  {  564;  Dec  Dig.  t  270.*] 

2.  CannHAi.  Law  (§  48*>-CBnaHAi.  Rxspoh- 

SIBZLTTT— CaFACITT  TO  COHHIT  CBIUE. 

Section  2094  of  the  Penal  Code  provides: 
"All  persons  are  capable  of  comroittiDg  crimes, 
except  those  belonging  to  the  following  classes: 
*  *  *  Fourth :  Lunatics,  insane  persons,  end 
all  persons  of  unsound  mind,  inclnalog  persons 
temporarily  or  partially  deprived  of  reason,  up- 
on proof  that  at  the  time  of  committing  the  act 
charged  against  them  they  were  Incapable  of 
knowing  its  wrongfulness. 

BeU  that,  under  this  provision,  the  test  of 
criminal  responsibility  for  committiog  ao  act 
which  is  declared  to  be  a  crime  is  fixed  at  the 
point  where  the  accused  has  mental  capacity 
to  distinguish  between  right  and  wrong,  as  ap- 
plied to  the  particular  act,  and  to  understand 
the  nature  and  consequence  of  such  act. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  CeuL  Dig.  »  63-58;  Dec  Dig.  {  48.*1 

3.  Homicide  (Si  151.  237*)— Insakitx— Bub- 

DEN  OP  Pboof. 

Section  5902  of  Procedure  Crimlsal  pro- 
vides: "Upon  a  trial  for  murder,  the  commis* 
siOD  oC  the  homicide  by  the  defendant  being 
proven,  the  burden  of  proving  circnmatancea 
of  mitigation,  or  that  Justify  or  excuse  it,  de* 
volvee  upon  him,  nnless  the  proof  on  the  i»rt 
of  the  prosecution  tends  to  show  that  the  crime 
committed  only  amounts  to  manslaughter,  or 
that  the  defendant  was  justifiable  or  excusable." 

Held,  that  where  the  defense  sought  to  be  es- 
tablished is  Insanity,  that  the  l^al  presumption 
of  sanity  must  be  overcome  by  evidence  which 
is  sufficient  to  raise  a  reasonable  doubt  of  the 
defendant's  sanity  at  the  time  of  the  commis- 
aion  of  the  homicide.   When  that  Is  done,  the 
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presamption  of  aanity  ceases,  and  tiie  burden  of 
establishing  the  sanity  of  the  defendant  is  upon 
the  state,  which  is  then  required  to  prove  his 
sanity  as  an  element  necessary  to  constitute  the 
crime,  and  if,  upon  consideration  of  all  the  evi- 
dence, together  with  all  the  1^1  presumptions 
applicable  to  the  esse,  the  jury  have  a  reasonable 
doubt  as  to  whether  the  defendant  was  mentally 
competent  to  distinguish  between  right  ana 
wrong,  or  to  understand  thtf  nature  of  the  act 
he  was  committing,  be  ahould  be  acquitted. 

[Ed.  Note.— For  other  eases,  see  Homicide, 
Cent.  Dig.  H  276-278,  600;  Dec  Dig.  $§  191, 
237.'] 

4.  CONSTITDTIONAI,  LaW  (g  203*)— HOHICIin 

(I  351*)— Ex  Post  Facto  Law. 

Chapter  113,  Laws-  1018,  prescribes  "the 
punishment  of  death  must  be  Inflicted  by  electro* 
cation,"  and  substitutes  the  penitentiary  for 
the  county  jail  as  the  place  where  a  judgment 
of  death  must  be  executed,  and  requires  the 
court  to  appoint  a  day  for  the  execution  not  less 
than  60,  nor  more  than  90,  days  from  the  time 
of  the  judgment  The  former  statute  required 
the  court  to  appoint  a  day  for  the  execation 
not  less  than  30,  nor  more  than  60,  days  from 
the  time  of  the  judgment;  the  punishment  of 
death  to  be  by  haui^ng,  or  by  electrocution,  as 
the  trial  court  might  order. 

Beld  that  the  changes  effected  by  the  later 
law  relate  solely  to  penal  administration,  and  it 
was  within  the  power  of  the  Legislature  to  make 
them  applicable  to  offenses  committed  prior  to 
its  enactment.  The  extension  of  the  time  with- 
in which  the  execution  may  take  place  after 
sentence  is  a  mitigation,  and  not  an  increase,  of 
punishment,  and  does  not  render  the  act  ex 
post  facto,  and  substituting  the  penitentiary 
for  the  county  jail  as  the  place  where  the  jadg- 
ment  of  death  must  be  executed  is  not  ex  post 
facto,  when  applied  to  a  person  convicted  of  a 
murder  committed  before  its  enactment. 

[Ed.  Note.— For  other  cases,  see  Conadtutlon- 
al  Law.  Cent  Dir.  i|  684-SOO;  Dec  Dig.  | 
203:*  Homicide.  Ceat.  Dig.  f  728;  Dec  Dig. 
I  351.*] 

5.  CEIMINAI.  I^W   (8  978*)— JUDQiaWT— Va- 

.  CATION — Repeal  of  Statute. 

Under  the  constitutional  aarlng  clause,  pro- 
viding that  "the  rej^eal  of  a  statute  shall  not  re- 
vive a  statute  previously  repealed  by  such  stat- 
ute, nor  shall  such  repeal  affect  any  accrued 
right,  or  penalty  Incurred,  or  proceedings  begun 
by  virtue  of  such  repmled  statute"  (article  S, 
I  54;  section  144,  Williams),  the  repeal  or 
the  amendment  of  a  statute  prescribing  the  pun- 
ishment for  an  offense  after  final  judgment  has 
been  pronounced,  and  while  an  appeal  there- 
from IS  pending,  does  not  in  any  respect  va- 
cate or  modify  such  judgment,  nor  arrest  the 
execution  of  the  sentence,  where  the  judgment 
is  affirmed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  2484,  2485,  2487;  Dec  Dig. 
S  078.*] 

Appeal  from  District  Court,  Wagoner  Coun- 
ty ;  It.  P.  De  Fraffenried,  Judge. 

Jesse  Alberty  was  convicted  of  murder, 
and  appeals.  Affirmed. 

PlalntUE  in  error,  berdn  referred  to  as 
tbe  defendant,  was  convicted  In  the  district 
court  of  Wagoner  county  upon  an  informa- 
tion for  murder,  and  was  awarded  tbe  death 
penalty  by  the  Jury.  In  accordance  with  tbe 
verdict,  on  February  19,- 1913,  the  court  ren- 
dered judgment,  and  sentenced  the  defendant 
to  be  hanged.  To  reverse  tbe  Judgment;  an 
appeal  was  perfected. 


BEPOBTEB  (OkL 

The  count  of  tbe  Information  on  wMdi  the 
defendant  was  tried  and  convicted  tSbarsea 
that  the  defendant,  Jesse  Albert^,  did,  In 
Wagoner  county,  on  or  about  the  24th  day 
of  October,  1012,  unlawfully  and  feloiUousIy, 
and  without  authority  of  law,  and  while 
acting  In  a  manner  Immluentiy  dangerous  to 
others,  and  evincing  a  depraved  mind,  re- 
gardless of  human  life,  alttaough  without  any 
premeditated  design  to  effect  tbe  death  of 
any  particular  individual,  did  shoot  and  ^ 
charge  certain  leaden  bullets  into  the  body 
of  one  WUlIam  Markbam,  from  a  certain 
loaded  shotgun  which  the  said  Jesse  Alberty 
then  and  there  had  and  beld  In  his  hands, 
then  and  there  and  thereby  inflicting  npcm 
tiie  body  of  him  (tbe  said  William  Mark- 
ham)  a  mortal  wound,  from  which  the  said 
William  Maricbam  then  and  there  ^  die. 

Tbe  evidence  shows  that  the  defendant  was 
about  21  years  of  age,  and  that  tbe  deceased 
was  about  10  years  of  age ;  that  on  the  nl^t 
of  the  tragedy  all  the  partial  concerned  at- 
tended a  supper  ^ven  at  a  schoolbouse  In 
the  neighborhood. 

Cora  Markbam  testified:  That  she  was  In 
attendance  at  that  mpper  with  her  children, 
Clarence,  XAgug,  Callie,  GlemenMn^  and  WU- 
Ue,  the  deceased.  That  about  midnight  tb^ 
started  home,  ber  two  daughters  in  a  buggy 
with  her  and  her  three  bods  in  another 
buggy.  When  about  half  a  mile  from  the 
schoolbouse,  the  d^ndant  and  John  Scrlm- 
sher  rode  past  than  on  horseback,  going  to- 
wards the  defendant's  home,  which  was  about 
three  miles  from  the  schooUionse;  ber  htmit 
being  less  than  a  mile  beyond.  After  passing 
the  def^dant's  bouse,  she  heard  somebody 
say,  "Whoa !  whoa  I  bold  up  there,  Qod  damn 
yon ;  I  am  going  to  kilt  every  God  damn  <me 
of  you ;"  and  she  stopped  her  buggy  to  see 
who  it  was.  That  she  saw  the  defiendant 
with  a  shotgun,  and  he  fired  one  shot  That 
she  asked  ber  sons  who  did  he  shoot,  and 
they  said  be  shot  WllUe.  That  she 'jumped 
out  of  the  buggy  and  ran  towards  the  de- 
fenduit,  beKtng  blm  not  to  shoot  The  de- 
foidant  was  oa  a  horse,  and  he  said,  "I  am 
going  to  kill  the  damn  son  of  Mtcbes,"  and  she 
continued  begging  him  not  to.  That  her  sun 
L^us  took  tbe  little  boy  and  laid  Um  on 
tbe  ground,  and  tbe  defendant  said,  "God 
damn  you,  I  will  just  kill  you  too  and  be' 
done  with  it"  and  rode  up  and  threw  tbe  gun 
down  on  Legas,  and  she  begged  him  not  to 
kill  her  children.  That  he  wheeled  away 
from  Legua,  and  <diased  Clarence  around  the 
buggy  two  or  three  times.  That  he  then 
turned  to  Legus  and  said:  "Bold  op,  God 
damn  you;  I  know  what  you  want.  Ton 
want  to  go  to  the  house  and  get  your  damn 
gun,  and  if  yon  don't  come  back  I  will  blow 
the  top  of  yonr  bead  ott  Don't  yon  run; 
if  you  do,  I  will  kill  yon."  And  she  said  to 
him:  "Jess,  don't  do  that;  you  have  done 
enough;  yon  go  on  off."  That  about  Uiat 
time  John  Scrinudier  walked  up  to  b\m  and 
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asked  bim  what  be  had  done.  Legus  eald  be 
has  shot  Willie.  That  he  was  riding  John 
Scrlnibher's  horse,  and  John  Scrlm<ther  said, 
"What  did  you  take  my  horse  and  run  off 
with  It  for?"  and  he  got  off  of  the  horse, 
and  Scrlmsher  said  to  him,  "Jess,  come  and 
look  and  see  what  you  have  done,'*  and  they 
went  to  where  the  ilttle  boy  was  lying,  and 
when  defendant  looked  at  the  little  boy  he 
Bald  to  witness,  "Go  and  get  a  doctor;  I 
will  pay  the  doctor's  bill ;  I  am  able  to  pay 
It;**  and  she  said  to  him,  "Jess,  you  come 
and  go  with  me  to  your  bouse;  I  can't  use 
my  phone;"  and  he  said,  "All  right;"  and 
be  walked  with  her  a  quarter  of  a  mile  to 
his  house,  and  she  went  In  and  phoned  for  a 
doctor,  and  be  said  to  her  when  she  was 
leaving,  "You  tell  them  damn  son  of  bitches 
not  to  follow  Tue ;  If  they  do,  I  will  kill  the 
first  one  that  shows  up."  That  It  was  a 
mooDllght  night.  That  the  shooting  took 
place  In  Wagoner  county,  Okl. 

Tbe  testimony  of  CalUe  Harkham  and 
Clementioe  Markbam  as  to  the  facts  of  the 
homldde  was,  In  substance,  the  same  as  that 
of  their  mother. 

Legus  Markbam  testified  that  be  was  18 
years  old;  that  before  they  left  tbe  school- 
house,  the  defendant  and  bis  brother  Clar- 
ence bad  a  scuffle,  and  they  clinched  and  fell, 
and  Pen  Anderson  pulled  Clarence  off,  and 
he  caught  the  defendant  and  said,  "You  boys 
must  stop  that,"  and  they  all  shook  bands. 
As  to  the  circumstances  of  tbe  shooting,  his 
testimony  was  the  same  as  that  of  bis 
mother. 

Clarence  Markbam  testified:  That  when 
they  were  all  getting  ready  to  start  home  the 
defendant  walked  up  and  hit  him,  and  then 
two  or  three  licks  passed,  and  they  clinched, 
and  he  tbl-ew  the  defendant  That  his  broth- 
er Legus  walked  up  and  pulled  him  off.  Pen 
Anderson  came  up  and  said:  "There  was 
no  need  of  that"  The  defendant  said,  "Boys, 
we  are  all  as  good  friends  as  ever;"  and  be 
and  bis  brothers  got  into  the  bug^  and 
started  home,  following  tbeir  mother  and 
sisters,  who  were  In  another  buggy.  That 
when  Willie  was  shot  be  was  sitting  In  Legus' 
lap  In  the  buggy.  His  further  testimony  as 
to  the  facts  and  circumstances  of  the  homi- 
cide was  the  same  as  that  of  his  mother. 

Sam  Manuel  testified:  That  he  lived  at  the 
defendant's  bouse.  That  at  about  midnight 
the  defendant  came  in  and  Ut  a  lamp  and 
handed  It  to  John  Scrimsher  to  hold.  That 
he  then  went  and  got  his  double-barrel  shot- 
gun and  bis  father's  gun.  He  then  took  tbe 
loads  out  of  bis  father's  gun  and  put  the 
loads  In  his  own  gun.  He  then  said,  "I  am 
ready  to  go  home  with  you,"  and  they  went 
out  That  a  little  later  he  and  Mrs.  Mark- 
ham  came  back  together. 

Dr.  C.  R.  Gordon  testified  that  be  was  call- 
ed to  see  the  Markbam  boy  about  2  o'clock 
In  the  morning,  and  found  him  in  a  dying 
condition;  that  his  right  arm  was  almost 
severed  teotu  his  body,  and  aome  shots  were 


In  his  right  side ;  that  be  Uved  about  an  hour, 
and  died  from  the  effects  of  gunshot  wounds. 
The  state  rested. 

On  behalf  of  the  defendant,  Noah  Alberty 
testified:  That  tbe  defendant  was  his  son, 
and  had  always  lived  with  him.  That  he 
was  acquainted  with  his  disposition  and 
habits,  pad  had  noticed  his  peculiar  actloiw 
and  conditions  since  early  childhood.  That 
the  same  condition  existed  now.  These  pe- 
culiar actions  consisted  In  this:  Tbat  he  was 
very  unruly,  not  all  of  the  time,  but  Just  at 
times ;  that  such  condition  did  not  come  as 
the  result  of  any  action  <m  the  part  of  wit- 
ness. He  would  get  contrary,  and  he  could 
not  do  anything  with  him.  He  would  want 
to  fight,  or  something  of  that  kind.  When 
he  was  about  15  be  seemed  to  grow  worse. 
That  he  would  sometimes  tell  him  to  go  to 
work,  or  something  of  that  kind,  and  he 
would  want  to  flg^t  him,  or  be  saucy  to  him, 
or  something  of  that  kind.  That  he  was  im- 
ruly  about  stock.  That  when  he  would  drink 
It  would  make  him  worsen  That  on  the  day 
that  Willie  Markbam  was  killed  be  met  his 
son  in  Wagoner,  and  lie  had  been  drinking 
some,  but  was  r&ey  quiet  Tbat  he  was  act- 
ing kind  of  stubborn  that  night,  and  didn't 
hare  anything  to  say  to  anybody,  and  refused 
to  talk  to  witness.  That  witness  had  used 
liquor  In  one  form  or  another  ^1  his  life, 
and  "had  drunk  right  smart  prior  to  tbe 
birth  of  this  boy."  That  defendant's  mother 
had  "spells"  once  in  a  while,  and  would  get 
unruly,  and  she  would  want  to  fight  That 
his  wife's  mother  would  have  the  same  kind 
of  "spells."  Tbat  bis  first  wife's  sister  was 
subject  to  those  "spells,"  and  she  kept  getting 
worse  until  she  went  crazy,  and  prior  to 
statehood'  she  was  In  an  Insane  asylum  for 
the  colored,  located  at  Talequah. 

On  cross-examination,  he  stated  that  be 
would  not  say  that  his  first  wife,  the  defend- 
ant's mother,  was  insane,  and  that  the.  de- 
fendant would  loaf  around  and  drink  whisky 
with  the  boys. 

Mary  Alberty  testified  that  she  was  the 
stepmother  of  the  defendant ;  had  been  mar- 
ried to  his  father  about  ten  years;  that  in 
those  "spells,"  the  defendant  acted  like  some- 
body that  is  losing  his  mind;  that  he  wants 
to  fight  and  at  one  time  be  offered  to  fight 
bis  father. 

Pleas  Alexander  testified  tbat  he  knew  the 
defendant's  mother's  sister,  and  that  she  was 
crazy,  or  something  was  wrong  with  her; 
that  he  saw  her  three  or  four  times  when  she 
acted  as  though  she  was  crazy. 

Warren  W.  Fhelan  lestifled  that  be  bad 
taught  psychology  for  the  post  ten  years, 
and  at  the  present  time  was  a  teacher  of  psy- 
diology  in  the  state  university  at  Norman; 
that  he  was  acquainted  with  and  knew  the 
phases  of  insanity;  that,  of  the  several 
names  applied  to  different  forms  of  insanity, 
mania  was  the  most  conunon ;  tbat  dementia 
prsecox  was  "manifested  first  from  tbe  age  of 
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10  up  to  24.  and  the  difference,  tbat  Is  the 
nnme  given  to  mania,  or  Insanity,  to  dlstln- 
guisb  it  for  Instance  from  paranoia,  wblch 
does  not  come  nntll  later  In  life;  tbat  para- 
noia Is  more  of  a  continuous  growing  condi- 
tion, while  dementia  prfecox  la  off  and  on. 
It  has  heightening  periods  and  receding 
periods,  and  It  might  happen  every  month,  or 
might  be,  say,  three  or  four  months  apart  or 
maybe  longer;  there  is  no  set  rule." 

His  further  testimony,  as  shown  by  the 
transcript,  is  as  follows:  "Q.  In  the  case  at 
issue,  the  testimony  in  the  case  shows  that 
this  defendant  has  suffered  since  childhood 
with  peculiar  spells  ranging  from  a  week  to 
a  month,  sometimes  longer  between  these 
spells;  that  during  tbat  time  he  was  violent, 
with  a  tendency  to  Injure  both  man  and 
beast;  tbat  during  the  time  he  was  not  un- 
der one  of  these  spells,  or  in  one  of  these 
spells,  tbat  he  was  qul^,  manageable,  and 
peaceable;  that  the  mother  of  this  boy  suf- 
fered the  same  peculiar  condition ;  tbat  the 
grandmother  of  this  boy  was  subject  to  the 
same  conditions  of  the  mind ;  tbat  the  sister 
of  this  boy's  mother  Is  now  insane,  or  was  four 
or  five  years  ago,  the  evidence  shows.  Now, 
under  that  state  of  facts,  would  It  be  possible 
for  this  boy  to  have  inherited  these  or  this 
condition  of  the  mind?  A.  Yes;  all  the  au- 
thorities say  so.  The  statement  given  out  by 
all  the  experts  In  the  Insane  asylums  and  most 
all  the  literature  of  Insanity  makes  this 
statement:  That  where  there  Is  a  father  and 
mother  that  were  imbecile,  demented,  or  in- 
sane, both  of  them,  they  would  In  all  proba- 
bility have  Insane  offering.  When  either 
tether  01  mother  alone,  followed  by  the 
grandmother,  and  also  the — In  the  case  you 
have  juat  stated  the  sister,  that  makes  it 
even  more  certain  that  the  offspring  will  be 
Insane,  more  even  than  when  It  la  just  the 
two  parents,  because  It  follows  a  general 
scheme  or  theory  that  has  been  proved  by  the 
Insa'ne  asylum  experts,  a  theory  by  the  name 
of  Mendelism,  and  that  theory  would  say 
that,  where  just  the  father  and  mother  were 
Insane,  their  Inheritance  might  have  been 
very  slight,  coming  down  from  a  great  num- 
ber of  generations,  but,  when  for  two  genera- 
Uons  before  the  offspring  In  question  Insan- 
ity has  been  fully  demonstrated  even  on 
one  side,  as  In  the  case  you  state,  why  then 
they  say  absolutely,  actually,  as  a  fact, 
that  the  offspring  will  always  be  insane  or 
imbecile  or  demented." 

Gross-eKamlnation:  "Q.  Professor,  are  you 
a  member  of  the  school  of  heredity  or  of 
environment  in  regard  to  Insanity?  A.  I 
Bhould  say  of  heredity.  Q.  In  other  words, 
then,  there  are  two  theories  with  regard  to 
Insanity,  one  of  environment,  and  the  other 
of  heredit7?  A.  There  are  two  theories,  but 
that  of  environm<mt  is  pretty  w^I  exploded. 
Q.  And  the  one  of  heredity  does  not  always 
work  out?  A.  Those  of  ns  vho  believe  In  the 
heredity  claim  that  it  does.  Q.  I  presnme 
that  on  the  ottier  band  those  who  beUeve  In 


the  theory  of  environment  claim  the  same 
thing?  A.  I  suspect  they  might,  bat  they 
are  in  the  minority." 

He  further  stated  that  he  had  not  exam- 
ined defendant,  and  had  not  put  any  of  the 
ordinary  tests  for  insanity  either  to  the  de- 
fendant, his  grandmother,  or  his  mother's 
sister;  that  he  based  his  answers  solely  on 
the  facts  stated  in  the  hypothetical  questions. 

The  defendant,  Jesse  Alberty,  took  the 
stand  as  a  witness  in  his  own  behalf.  After 
stating  his  name,  he  was  asked  and  answered 
but  one  question,  as  follows:  "Q.  Jesse,  did 
you  know  what  you  were  doing  the  nl^t 
Willie  Markbam  was  shot?  A.  No,  sir." 

On  cross-examination,  be  stated  that :  "The 
last  I  remembered  was  at  the  schoolhonse; 
I  remember  some  few  who  were  there;  I 
didn't  know  what  I  was  doing;  I  Just  re- 
member when  the  last  'spell'  was;  I  have 
been  that  way  off  and  on  all  my  Ufe;  I 
have  been  In  jail  three  months;  I  haven't 
had  any  'spells'  since  I  have  been  in  jail; 
I  don't  remember  getting  the  shotgun,  nor 
going  off  on  John  Scrlmsher's  horse,  or  go- 
ing down  and  shooting;  I  don't  remember 
anything  until  the  next  morning ;  I  was  lay- 
ing there  asleep,  and  my  mother  wobe  me 
up  and  asked  me  If  I  knew  what  I  had  done. 
This  was  about  7  or  8  o'clock;  went  to  my 
grandmother's  and  stayed  there  a  day  or 
two." 

The  foregoing  is  a  substantial  statement 
of  all  the  evidence  Introdnced  upon  the  triaL 

Jose^  8.  Dickey,  Jr.,  of  Warner,  for 
plaintiff  in  error.  Ghas.  West,  Atty.  Gen., 
and  O.  J.  Davenport,  Asst  Atty.  Gen.,  Cor  the 
State 

DOTIiB,  J.  (after  stating  the ,  fftcts  as 
above).  [1]  There  ia  no  disirate  as  to  the 
facts  and  circumstances  of  the  homidde. 
The  theory  of  the  defense  was  excosabla 
homicide  on  the  ground  of  bisanlty,  and  the 
sole  question  presented  on  thte  appeal  arises 
upon  the  refusal  of  the  court  to  give  the  fol- 
lowing Instruction :  "Yon  are  instructed  0iat 
the  law  presumes  that  every  person  Is  sane, 
and  it  ia  not  necessary  for  the  state  to  in- 
troduce evldi^ee  of  sanity  in  the  first  in- 
stance. When,  however,  any  ertdence  has 
been  introduced  tending  to  ivove  Insanity  of 
an  accused,  the  harden  is  then  vtpoa  the  state 
to  establish  the  fact  of  the  accused's  sanity, 
the  same  as  any  other  material  fact  to  be 
established  by  Qie  state  to  warrant  a  ctmvic* 
tion.  If  the  testimony  introduced  in  this 
case  tending  to  prove  ttiat  the  defendant  was 
insane  at  ttie  time  of  the  alleged  killing  of 
Willie  Markham  raises  In  your  mind  a  rea- 
sonable doubt  of  his  sanity,  at  tiie  time  of  the 
alleged  crime,  then  your  verdict  should  be 
acqulttaL"  The  conrt  refused  to  give  this 
instruction,  and  the  defmdant  ^cepted.  No 
objectlcm  was  made  or  exception  taken  to  the 
instractions  given  by  the  court. 

The  defoidantfs  counsel  contends  that,  un- 
der the  role  declared  by  this  court  in  the 
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case  of  Adair  v.  State,  6  Okl.  Cr.  284,  118 
Pac.  416,  44  L.  R,  A.  (N.  S.)  118.  the  refusal  of 
the  court  to  give  the  instruction  requested 
constitutes  reversible  error.  We  thlnJi  the 
contention  is  manifestly  without  merit 

[2]  Section  2094  of  the' Penal  Code  (Rev. 
Laws)  provides :  "All  persons  are  capable  of 
committing  crimes,  except  those  belonging 
to  the  following  classes:  •  •  •  Foarth: 
Lunatics,  insane  persons,  and  all  persons  of 
unsound  mind,  including  persons  temporarily 
or  partially  deprived  of  reason,  upon  proof 
that  at  the  tUne  of  committing  the  act  charg- 
ed against  them  they  were  Incapable  of  know- 
ing its  wrongfulness."  Under  tliis  prpvislon 
the  test  of  criminal  responsibility  for  com- 
mitting an  act  which  is  declared  to  be  a 
crime  is  fixed  at  the  point  where  the  accused 
has  the  mental  capacity  to  distinguish  be- 
tween right  and  wrong,  as  applied  to  the 
particular  act,  and  to  understand  the  nature 
and  consequences  of  snch  act 

In  the  course  of  the  opinion  In  the  Adair 
Case,  it  is  said:  "It  is  immaterial  what 
standard  scientists  or  medical  experts  may 
fix  to  determine,  or  by  what  rules  they  deter- 
mine, that  a  person  is  In  a  state  of  Insanity; 
the  accused  under  this  provision  of  the  law 
la  a  lunatic,  or  insane,  or  of  unsound  mind, 
or  temporarily  or  partially  deprived  of  rea- 
son, to  such  an  extent  as  will  excuse  blm 
from  criminal  responsibility,  only  when  he  Is 
Incapable  of  knowing  the  wrongfulness  of 
the  act  committed  and  charged,  and  incap- 
at)le  to  understand  the  nature  and  conse- 
que«  '>  of  such  act,  and  this  Is  a  question  of 
fat-t  for  the  Jury  to  determine  under  all  the 
evidence  in  the  case." 

[31  Section  5902,  Procedure  Criminal  (Rev. 
Laws),  provides:  "Upon  a  trial  for  murder, 
the  commission  of  the  homicide  by  the  de- 
fendant being  proven,  the  burden  of  proving 
circumstances  of  mitigation,  or  that  Justify 
or  excuse  it  devolves  upon  him,  unless  the 
proof  on  the  part  of  the  prosecution  tends  to 
show  that  the  crime  committed  only  amounts 
to  manslaughter,  or  that  the  defendant  was 
Justifiable  or  excusable." 

In  the  Adair  Case,  it  is  said :  *'Under  the 
statute,  the  rule  as  to  the  burden  of  proof 
In  a  homicide  case,  when  the  defense  of  In- 
sanity is  Interposed,  we  bold  to  be  this :  The 
defendant  Is  presumed  in  law  to  be  sane  and 
capable  of  knowing  right  from  wrong  as  to 
the  homicidal  act  a°d  to  understand  the  na- 
ture and  consequences  of  such  act.  and,  un- 
less the  proof  oo  the  part  of  the  prosecution 
is  Bufflclent  to  raise  a  reasonable  doubt  of 
the  defendant's  sanity  at  the  time  of  the  com- 
mission of  the  homicide,  the  burden  is  upon 
the  defendant  in  the  first  Instance,  to  over- 
come this  presumption  by  Introducing  suffi- 
cient evidence  to  raise  a  reasonable  doubt  of 
his  sanity  when  the  act  was  committed. 
When  be  has  done  this,  the  prosecution.  In 
order  to  convict  must  prove  the  defendant's 
sanity  t>eyond  a  reasonable  doubt;  and  if, 
van  a  coDslderatioii  of  all  the  evidence^  the 


Jury  entertain  a  reasonable  doubt  as  to  the 
defendant's  sanity  when  the  act  was  com- 
mitted, he  should  he  acquitted." 

Upon  a  trial  for  murder,  the  presumption 
of  innocence  has  been  overcome  when  the 
commission  of  the  homicide  by  the  defendant 
Is  proven  beyond  a  reasonable  doubt;  a  pr& 
sumptloD  of  guilt  then  obtains,  unless  the 
proof  on  the  part  of  the  prosecution  tends  to 
show  that  the  crime  cwumltted  only  amounts 
to  manslaughter,  or  that  the  defendant  was 
Justifiable  or  excusable.  Thereupon,  under 
this  section  of  the  statute  (section  5902, 
supra),  the  burden  of  Introducing  sufficient 
evidence  to  raise  a  reasonable  doubt  of  his 
guilt  is  upon  the  defendant.  When  he  has 
done  this,  the  burden  of  proof  is  upon  the 
state  to  establish  the  guilt  of  the  defendant 
beyond  a  reasonable  doubt  Every  defendant 
is  presumed  in  law  to  be  sane  and  capable  of 
knowing  right  from  wrong,  and  able  to  choose 
between  them.  This  presumption,  however, 
upon  a  trial  for  murder,  is  overcome  when- 
ever evidence  is  adduced  sufficient  to  raise  a 
reasonable  doubt  of  the  defendant's  sanity  at 
the  time  of  the  commission  of  the  homldde. 
The  law  thereupon  Imposes  upon  the  state 
the  burden  of  establishing  the  sanity  of  the 
defendant  the  same  as  auy  other  material 
fact  nectary  to  warrant  a  convictloit ;  that 
Is,  beyond  a  reasonable  doubt 

In  Instruction  Mo.  5  the  court  stated  the  de- 
fense of  Insanit?.  and  quoted  the  language 
of  the  fourth  subdivision  of  aectliHi  20M» 
supra. 

Instructions  Nos.  6  and  7,  as  given  by  the 
court,  read  as  follows: 

"VI.  You  are  therefore  instructed  that  it 
you  believe  from  the  evidence  In  this  case 
that  the  defendant  shot  and  killed  the  de- 
ceased in  manner  and  form  as  charged  in 
the  information,  and  you  further  believe  tliat 
the  defendant  at  the  time  of  the  killing  was 
a  lunatic,  or  an  insane  person,  or  was  a  per- 
son of  unsound  mind,  or  was  temporarily  or 
partially  deprived  of  his  reason,  to  such  an 
extent  that  he  was  incapable  of  knowing  the 
wrongfulness  of  bis  act  then  it  will  be  your 
duty  to  acquit  the  defendant,  and  you  are 
Instructed  that  If  yoa  acquit  the  defendant 
on  the  ground  of  insanity,  you  should  state 
that  fact  in  your  verdict" 

"VII.  You  are  further  Instructed  in  this 
connection  that  if  after  a  full,  and  careful 
consideration  of  the  whole  case,  you  enter- 
tain a  reasonable  doubt  as  to  the  sanity  of 
the  defendant  at  the  time  that  he  fired  the 
fatal  shot,  yon  will  then  give  him  the  bene* 
fit  of  such  doubt  and  return  a  verdict  of  not 
guilty." 

It  will  be  observed  that,  as  to  the  burden 
of  proof,  the  requested  Instruction  is  when 
any  evidence  has  been  introduced  tendintf  to 
prove  inaanity.  In  the  Adair  Case,  it  was  held 
that  by  the  express  provision  of  the  statute 
(section  5002,  supra),  when  the  commission 
of  the  homicide  Is  admitted  or  proven,  and 
the  defense  aoi^t  to  be  established  is  the 
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Insanity  of  the  defendant,  the  legal  presump- 
tion of  sanity  must  be  overcome  &v  evidence 
which  is  sufficient  to  raise  a  reasonable  doubt 
of  the  defendant's  sanity  at  the  time  of  the 
kiUing.  When  that  Is  done,  the  presumption 
of  sanity  ceases,  and  the  burden  of  estahltsh- 
Ing  the  sanity  of  the  defendant  is  upon  the 
state,  which  is  then  required  to  prove  his 
sanity  as  an  element  necessary  to  constitute 
the  crime,  and  If,  upon  consideration  of  all 
the  evidence,  together  with  all  the  legal  pre- 
sumptions applicable  to  the  case,  the  jnry 
have  a  reasonable  doubt  as  to  whether  the 
defendant,  at  the  time  of  the  commission  of 
the  homicide,  was  mentally  competent  to  dis- 
tinguish between  right  and  wrong,  or  to  un- 
derstand the  nature  of  the  act  he  was  com- 
mitting, he  must  be  acquitted. 

The  defense  of  Insanity,  or  at  least  the  ex- 
istence of  snch  mental  disturbance  or  de- 
rangement of  the  mind  as  to  render  the  de- 
fendant irresponsible  In  law  for  the  act  com- 
mitted, rested  largely,  if  not  entirely,  upon 
the  testimony  of  his  father  that  the  defend- 
ant was  subject  to  "spells,"  at  which  times  he 
was  very  unruly,  and  would  want  to  fight, 
and  that  his  mother  was  afflicted  in  like  man- 
ner, and  that  the  defendant's  mother's  sister 
was  Insane  at  one  time.  It  was  not  claimed 
that  the  defendant  was  subject  to  fits  of 
epilepsy,  or  that  be  was  a  person  of  feeble 
mind.  The  evidence  shows  that  the  defend* 
ant  was  bom  and  bad  lived  all  his  life  In 
that  neighborhood ;  yet  no  testimony  was 
Introduced  to  show  that  he  had  ever  acted  ir- 
rational. 

The  expert  who  testlOed  did  not  conQne  his 
answer  to  the  facts  as  stated  In  the  hypothet- 
ical question,  but  stated  generally  "that, 
where  there  Is  a  father  and  mother  that  were 
imbecile,  demented,  or  insane,  both  of  them, 
they  would  In  all  probability  have  insane 
offspring,"  and,  "when  for  two  generations 
before  the  offspring  in  question  Insanity  has 
been  fully  demonstrated  even  on  one  side,  the 
offspring  will  always  be  Insane  or  Imbedle 
or  demented."  The  proof  In  this  case  did 
not  establish  or  tend  to  establish  any  Bucb 
facts. 

It  la  proper  to  say  that,  after  a  careful  ex- 
amination of  all  the  testimony  in  regard  to 
the  mental  condition  of  the  defendant  at  the 
time  of  the  homicide,  it  does  not  fairly  per- 
mit any  other  conclusion  than  that  the  shoot- 
ing was  the  willful,  deliberate,  and  premedi- 
tated act  of  a  person  who  understood  per- 
fectly well  the  nature  and  consequence  of 
his  act 

The  defense  of  Irresponsibility,  at  best, 
presents  a  question  of  fact  for  the  Jury,  and 
when  they  have  settled  that  question  without 
passion  or  prejudice.  In  accordance  with  the 
evidence.  It  is  not  the  province  of  this  court 
to  disturb  the  verdict  of  the  Jury.  We  thinli 
that  the  charge  to  the  Jury  was  as  favorable 
to  the  defense  as  the  law  permitted,  and,  for 
the  reasons  stated,  the  instruction  requested 
was  properly  refused. 


We  have  given  the  case  that  careful  consid- 
eration which  its  importance  and  its  solemn 
consequence  to  the  defendant  demand,  and 
we  see  no  occasion  to  interfere  with  the  exe- 
cution of  the  Jud^ent  of  death.  The  de- 
fendant has  had  a  fair  trial,  and  has  been 
convicted  upon  evidence  whi<^  shoold  satis- 
fy the  fairest  mind  of  his  guilt  The  judg- 
ment is  therefore  affirmed. 

[4]  It  appears  from  the  record  that  after 
the  Judgment  was  rendered  and  sentence  of 
death  was  pronounced  the  law  approved 
March  29,  1913,  regulating  the  InflictioD  ot 
the  death  penalty,  was  passed.  The  statutes 
in  force  when  the  Judgment  was  rendered 
provided: 

Section  5967,  Rev.  Laws:  **When  Judgment 
of  death  is  rendered,  the  Judge  must  sign 
and  deliver  to  the  sheriflT  of  the  county,  a 
warrant  duly  attested  by  the  clerk,  under  the 
seal  of  the  court,  stating  the  conviction  and 
Judgment  and  appointing  a  day  on  which  the 
Judgment  Is  to  be  executed,  whldi  must  not 
be  less  than  thirty  nor  more  than  sixty  days 
from  the  time  of  the  judgment" 

Section  5981,  Rev.  lAws:  "The  punishment 
of  death  must  be  inflicted  by  hanging  the 
defendant  by  the  neck  until  be  U  dead;  or 
his  life  may,  under  the  direction  of  the  Gov- 
ernor, and  at  the  cost  of  the  state,  be  taken 
by  electricity  If  the  court  so  orders." 

Section  5982,  Rev.  iLawa:  "A  judgment  of 
death  must  be  executed  within  the  walls  or 
yards  of  a  Jail  of  the  county  In  which  the 
conviction  was  had,  or  some  convenient  pri^ 
vate  place  In  the  county.  If  there  is  no  such 
Jail  or  prison  in  the  county  In  which  the 
conviction  was  had,  or  If  It  becomes  unfit  or 
unsafe  for  the  confinement  of  prisoners,  or 
Is  destroyed  by  fire  or  otherwise,  and  the 
jail  of  another  county  has  been  l^Uy  desig- 
nated for  the  confinement  of  the  prisoners 
of  the  county  in  which  the  conviction  was 
had,  the  judgment  must  be  executed  in  man- 
ner as  above." 

By  sections  1,  2,  and  9  of  chapter  113,  Ses- 
sion Laws  of  1913,  it  Is  provided: 

Section  1:  "The  punishment  of  death  must 
be  Inflicted  by  electrocution." 

Section  2:  "When  judgment  of  death  Is 
rendered  the  judge  must  sign  and  deliver  to 
the  sheriff  of  the  count?  a  warrant  duly  at- 
tested by  the  clerk,  under  the  seal  of  the 
court  stating  the  conviction  and  judgment 
and  appointing  a  day  on  which  the  judg- 
ment Is  to  be  executed,  which  must  not  be 
less  than  sixty  nor  more  than  ninety  days 
from  the  time  of  the  Judgment  and  must  di- 
rect the  sheriff  to  deliver  the  defendant  with- 
in ten  days  from  the  time  of  Judgment  to 
the  warden  of  the  state  prison  at  McAlester, 
In  this  state,  for  execution." 

Section  9:  "A  judgment  of  death  must  be 
executed  within  the  walls  of  the  state  prison 
at  McAlester,  Oklahoma,  said  prison  to  be 
designated  by  the  court  by  which  judgment 
Is  to  be  rendered." 

The  act  of  1913  took  effect  June  16.  1013. 
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It  win  be  observed  that  It  differs  from  the 
(statute  iu  force  when  the  Judgment  and  sen- 
tence of  death  was  rendered  In  the  follow- 
ing particulars:  Chapter  113,  Laws  1913,  pre- 
m-rlbes,  "The  punishment  of  death  must  be 
inflicted  by  electrocution,"  and  substitutes 
the  penitentiary  for  the  county  Jail,  as  the 
place  where  a  judgment  of  death  must  be  exe- 
cuted, and  requires  the  court  to  appoint  a  day 
for  the  execution  not  less  than  60,  nor  more 
than  00,  days  from  the  time  of  the  Judgment 
The  former  statute  required  the  court  to  ap- 
point a  day  for  the  execution  not  leas  than  30, 
nor  more  than  60,  days  from  the  Ume  of  the 
Judgment;  the  punishment  of  death  to  be 
by  hanging,  or  by  electrocutlont  as  the  trial 
court  might  order. 

We  are  of  opinion  that  the  provislonB  of 
chapter  113,  Laws  1013.  applied  to  crimes 
committed  prior  to  the  time  said  act  toolc  ef- 
fect, are  not  repugnant  to  the  provision  of  the 
federal  Constitution  declaring  that  no  state 
shall  pass  an  ex  post  t&ctx>  law.  Article  1,  i 
10,  Const  U.  S.  It  did  not  create  a  new 
offense,  nor  require  the  infliction  of  a  great- 
er or  more  severe  punishment  tlian  Uie  law 
annexed  to  the  crime  when  committed.  The 
changes  ^ected  related  solely  to  penal  ad- 
ministration. The  act  changed  the  place  and 
Uw  ^cer  for  carrying  out  the  sentence  of 
death,  and  the  extension  of  the  time  within 
whldi  the  execntloB  may  take  place  after 
sentence  Is  a  mlt^tlon,  and  not  an  increase, 
of  punishment  Our  con(dnsion  Is  based  upon 
the  holding  of  the  Supreme  Court  of  the  Unit- 
ed States  In  the  case  of  Booney  v.  North 
Dakota,  196  U.  S.  819,  26  Sup.  Ct  264,  49  L. 
Ed.  494.  8  Ann.  Cas.  76.  wherein  It  was  held 
that:  "A  state  statute  changlog  the  punish- 
ment for  murder  in  the  first  degree  by  sub- 
stitnting  close  confinement  In  the  penitentia- 
ry for  not  less  than  six  nor  more  than  nine 
months  for  confinement  In  the  county  Jail 
fOr  not  less  than  thn^e  nor  more  than  six 
months  after  Judgment  and  before  execution, 
and  by  substituting  hanging  within  an  In- 
<dosure  at  the  penitentiary  by  the  warden  or 
bis  deputy  for  hanging  by  the  sheriff  within 
the  yard  of  the  county  Jail,  is  not  ex  post 
facto,  and  therefore  unconstitutional,  when 
applied  to  a  person  convicted  iMfore  its 
, enactment"  In  the  course  of  the  opinion  It 
is  said:  "The  objection  that  the  later  I9W 
required  the  execution  of  the  sentence  of 
death  to  talie  place  within  the  limits  of  the 
penitentiary  rather  than  In  the  county  Jail, 
as  provided  In  the  previous  statute,  is  with- 
out merit.  However  material  the  place  of 
confinement  may  be  in  case  of  some  crimes 
not  involving  life,  the  place  of  execution, 
when  the  punishment  Is  death,  within  the 
limits  of  the  state.  Is  of  no  particular  conse- 
quence to  the  criminal.  On  such  a  matter  he 
Is  not  entltl€>d  to  be  heard." 

In  Henry  v.  State,  10  Okl.  Cr.  .  136  Pac. 

982,  this  court  held  that  chapter  113,  Laws 
1013,  was  not  an  ex  post  facto  law,  within 
the  inhibition  of  the  state  Coostitution  (sec- 


tion 16,  Bill  of  Bights),  when  applied  to  a 
person  convicted  and  sentenced  before  its 
enactment,  where  an  appeal  therefrom  was 
pending  at  the  time  the  act  took  eCTect. 

[6]  The  Judgment  and  sentence  in  this  case 
was  rendered  under  the  statute  in  force  at 
the  time  of  the  homicide  for  which  the  de- 
fendant was  convicted,  and  an  appeal  there- 
from was  pending  when  the  act  of  1913  to(^ 
effect  It  is  apparent  that  the  Legislature 
intended  that  the  provisions  of  the  act  of 
1913  should  control  in  the  rendition  and  exe- 
cution of  Judgments  of  death  In  all  cases 
wherein  such  Judgments  should  be  rendered 
after  the  ^ct  toolc  effect.  Including  cases 
where  the  murder  has  been  committed  prior 
thereto.  However,  no  provision  was  made 
for  cases  pending  on  appeal  where  the  Judg- 
ment and  sentence  was  death  by  hanging,  If 
there  should  be  an  affirmance  of  such  a  Judg- 
ment In  such  cases  we  think  the  effect  of 
the  act  of  1913  after  final  Judgment  should 
be  determined  by  reference  to  the  coustltu- 
tional  saving  clause  which  provides:  "The  re- 
peal of  a  statute  shall  not  revive  a-  statute 
previously  repealed  by  such  statute,  nor  shall 
such  repeal  affect  any  accrued  right,  or 
penalty  Incurred,  or  proceedings  b^un  by 
virtue  of  such  repealed  statute."  Article  &, 
%  54;  article  144,  Williams. 

Under  tills  constitutional  provision,  the 
Legislature  cannot  Intervene  and  vacate  or 
modify  the  judgment  of  the  courts  either  di- 
rectly or  indirectly  by  repeal  or  by  amend- 
ment of  a  statute  under  which  the  Judgment 
was  rendered  (Lilly  v.  State,  7  Okl.  Cr.  284, 
123  Pac.  575),  and  on  principle  It  would  be  an 
exercise  of  judicial  and  not  of  legislative, 
power. 

"Legislative  action  cannot  be  made  to  re- 
troact  upon  past  controversies,  and  to  reverse 
decisions  which  the  courts,  in  the  exercise  of 
their  undoubted  authority,  have  made;  for 
this  would  not  only  be  the  exercise  of  Judi- 
cial power,  but  It  would  be  Its  exercise  in  the 
most  objectionable  and  offensive  form,  since 
the  Legislature  would,  in  effect  ait  as  a  court 
of  review  to  which  parties  might  appeal 
when  dissatisfied  with  the  rulings  of  the 
courts."   Cooley,-  Const  Llm.  (7th  Ed.)  136. 

The  repeal  or  the  amendment  of  a  statute 
prescribing  the  punishment  for  an  offense 
after  final  Judgment  has  been  pronounced, 
and,  while  an  appeal  therefrom  Is  pending, 
will  neither  vacate  or  modify  such  Judgment, 
nor  arrest  the  execution  of  the  sentence  when 
there  Is  an  aflirmance  of  the  Judgment  and 
sentence.  This  conclusion  Is  to  some  extent 
opposed  to  that  reached  by  this  court  in 
Henry  v.  State,  supra;  but,  as  the  ground  of 
our  decision  herein  was  not  discussed  or  at 
all  considered  in  that  case,  It  cannot  be  re- 
garded as  a  binding  precedent  &nd,  since 
Henry's  sentence  was  by  the  chief  executive 
commuted  to  life  Imprisonment  no  right 
could  be  or  was  injured  thereby. 

As  the  day  fixed  for  the  execution  of  the 
Judgment  has  passed,  the  cause  is  lemanded 
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to  the  trial  coBrt  with  directions  to  proceed 
□Oder  tbe  provisions  of  Procedure  Grtmlnal 
(sections  B979  and  5080,  Rev.  Laws),  pre- 
scrlblDg  the  procedure  when  a  Judgment  of 
death  has  not  been  executed  on  the  da7  ap- 
pointed. When  the  defendant  Is  brongbt  be- 
fore tbe  court,  If  he  should  elect  or  request 
to  bave  the  judgment  and  sentence  modified 
to  conform  to  tbe  provisions  of  tbe  act  of 
1913,  in  order  to  avoid  any  possible  question, 
the  court  Is  directed  to  modify  said  judgment 
In  conformity  to  the  provisions  of  said  act 
Otherwise  the  trial  court  is  directed  to  fix 
another  day  for  the  execution  of  tbe  Judg- 
ment end  sentence  as  set  forth  In  the  death 
warrant  Issued  upon  the  judgment  and  sen- 
tence. Tbe  warden  of  the  penitentiary  Is  dl- 
lected  to  deliver  the  defendant;  Jesse  Al- 
berty,  to  tbe  sheriff  of  Wagoner  county,  who 
Is  directed  to  safely  keep  the  defendant  in 
custody  pending  the  proceedings  in  tbe  ttlal 
court 

ABMSTBONO.  P.  and  FUBMAN.  J., 
concur. 

0.  0  OKI.  Gr.  691) 

BIGGS  T.  8TATB.    (No.  A-2187.) 
(Criminal  Court  of  Appeals  of  Oklahoma.  AprQ 

25,  1914.) 

Appeal  from  Superior  Court  Muskogee  Coon* 
ty;  Farar  L.  McCain,  Judge. 

W.  S.  BiggB  was  convicted  of  violating  the 
prohibitory  law,  and  appeals.  Dismissed. 

W.  W.  Momyer,  of  Muskogee,  for  plaintiff 
In  error.  C.  J.  Davenport  Asat  Atty.  Gen.,  for 
tbe  State. 

PER-CURIAM.  The  plaintiff  in  error,  W. 
S.  Biggs,  was  convicted  at  the  November,  1013, 
term  of  tbe  superior  court  of  Muskogee  county 
on  a  charge  of  having  the  unlawful  possession 
of  intoxicating  liquor  with  intent  to  sell  the 
same,  and  his  punishment  fixed  at  a  fine  of 
$150  and  Imprisonment  in  tbe  county  jail  for  a 
period  of  60  dajs.  Judgment  was  pronounced 
on  tbe  13th  day  of  December,  1913.  The  ap- 
peal was  filed  in  this  court  on  the  12th  day  of 
February,  1914. 

The  Attorney  General  filed  a  motion  to  dia- 
mlas  tbe  appeal  on  the  ground  that  the  some 
wss  not  filed  in  this  court  within  the  time  al- 
lowed by  the  statute  and  the  orders  of  the  trial 
court  That  court  fixed  GO  dsys  within  which 
plaintiff  In  error  was  required  to  perfect  an  ap> 
peal  in  this  court  No  ex  teni^on  of  this  time  was 
shown  by  the  record.  Tbe  appeal  was  not  filed 
within  that  time.  It  therefore  follows  that  the 
motion  to  dismiss  was  well  taken,  and  must  be 
sustained.  This  court  bas  no  jurisdiction  to 
determine  any  question  raised  by  record  on  the 
merits. 

The  appeal  la  dismissed. 

(»2  Ksa.  318)  ^^^m 

PIERSON  T.  HOLDRIDCa    (No.  18.834.) 
(Supreme  Court  of  Kansas.   May  9,  1914.) 

(SyJlobu*  bv  th9  Court.) 

1.  Fbaud  (S  59*)~Measi;re  or  Damaged 
Misrepresentation  of  Authoritt. 

In  an  action  for  false  tepresentation  by  an 
officer  of  a  milling  company  that  be  had  au- 
thority to  bind  tbe  corporation  by  a  contract  to 


empl<7  tbe  plafntlffforllfeby  wayofsettlement 
of  a  claim  for  personal  injuries,  the  measure 
of  damages  is  the  loss  occasioned  tbe  plaintiff 
through  the  failure  to  secure  a  valid  contract 
and  not  the  value  of  the  claim  for  personal  ii^ 
juries. 

[Ed.  Note.— For  otiier  cases,  see  Fraod.  Cent 
Dig.  If  60-62,  64:  Dm.  DlgTI  BO.*} 

2.  Peaud  (I  31*)— LnoTAnoir  or  Acnom 

(S  100*)— COMUENCBUKHT  Or  FBBZ0I>— DlS- 

COVEBT  OF  H'BAUD. 

An  action  for  false  representation  of  av- 
thority  to  make  a  contract  is  founded  on  tort 
It  is  essentially  an  action  for  deceit  and  the 
statute  of  limitatioDS  does  not  commence  to 
run  until  discovery  of  tbe  fraud. 

[Ed.  Note.— For  other  cases,  see  Fraud.  Cent 
Dig.  1  27;  Dec  Dig.  S  31:*  Llmiution  of  Ac- 
tlkg8,^Cent  Dig.  H  828.  480-408;  De&  Dig.  i 

Appeal  fiDiB  District  Court;  Kipgiwun 

County. 

Action  by  Frank  Pierson  against  T.  J. 
Holdrldge,  Jr.  From  judgment  for  defend* 
ant  plaintiff  appeals.  Beversed  and  r»- 
manded. 

Jno.  H.  Connanghtra  and  0.  OL  GbIUiw 
both  of  Kingman,  for  appellant.  Geo.  U  Hay 
and  Ia  F.  Walter,  both  of  Kingman,  and  I, 
A.  Noftzger,  of  Anthonj,  for  aK>eUee. 

BUB(^J.  Tbe  tacts  fnmldilne  ^  baals 
for  this  action  were  stated  In  tbe  case  <tf 
rtersou  T.  Milling  Co.,  91  Kan.  77S,  138  Paft 
394.  After  the  trial  of  that  action  tbe  plain- 
tiff determined  to  protect  himself  against  the 
conseqnencea  of  a  possible  final  adjudication 
that  the  milling  company  was  not  bound  iff 
the  contract  for  life  employment  negotiated 
by  T.  J.  Holdrldg^  Jr.  Therefore  be  med 
Holdrldge  for  false  representation  of  autbort- 
ty  to  act  for  the  corporation.  A  demurrtf 
was  sustained  to  the  petition,  and  the  plaiiH 
tiff  appeals. 

It  Is  argued  that  tte  allegations  of  tha 
petition  are  not  snffldently  definite  and  co^ 
tain  to  maka  out  a  cause  of  action.  TIkt 
do  leave  considerable  to  be  desired,  but  lib- 
erally construed  are  sufficient  to  entitle  tbe 
plaintiff  to  relief. 

It  is  further  argued  that  the  petition  fidli 
to  state  a  cause  of  action  because  it  la  framed 
to  recover  damages  for  loss  of  tbe  contract 
for  life  CTiployment  when  tiie  plaintUTs  de|^ 
rlvatlon  really  consisted  In  loss  of  bla  right 
to  iffoaecttte  an  action  for  personal  Injuries. 
In  this  respect  the  theory  of  the  petition  li 
correct 

[1]  The  action  Is  (me  for  decelL  The  claim 
is  that  T.  J.  Holdrldge,  Jr.,  by  conduct  and 
statements,  induced  tbe  plaintiff  to  bdlere 
that  he  had  authority  to  bind  the  corpora- 
tion by  tbe  life  employment  contract  Bely- 
ing on  those  representations,  tbe  plaintiff  r^ 
leased  his  cause  of  action  for  damages  for 
personal  Injuries,  suffered  the  statute  of  liml- 
taUons  to  run  against  it  &nd  obtained,  as  ha 
supposed,  a  valid  contract  fOr  life  employ- 
moit  Under  these  circumstancea  tbe  plalih 
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tiff  Is  entitled  to  the  benefit  of  his  bargain. 
There  are  two  rnles  on  the  subject  of  the 
measure  of  damages  In  such  cases;  but  this 
court  has  chos^  the  more  liberal  one.  Speed 
T.  Holllngsworth,  M  Kan.  436,  38  Pac  496. 
The  question  Involved  was  elaborately  brief- 
ed and  ably  argned  in  the  case  ot  Stroupe  v. 
Hewitt,  90  Kan.  200,  133  Pac  662;  but  the 
court  decided  that  it  would  adhere  to  the 
doctrine  of  the  earlier  case.  The  same  rule 
was  applied  in  the  case  of  E%>p  v.  Hlnton,  91 
Kan.  613. 138  Pac.  676. 

The  action  was  not  based  "on  the  contract" 
for  life  employment,  and  Indeed  could  not  be, 
since  it  contained  nothing  Indicating  an  in- 
tention on  the  part  of  the  defepdant  to  bind 
hijmself  personally. 

[2]  The  action  being  essentially  one  for  re- 
lief on  the  ground  of  fraud,  the  statute  of 
limitations  did  not  commence  to  run  until 
discovery  of  the  fraud.  In  some  states  a 
distinction  has  been  made  between  false  r^ 
resentatlon  of  authority  and  implied  war- 
ranty of  authority.  The  liability  of  the  person 
who  acts  without  authority  is  the  same  under 
both  tbeories;  but  the  remedy  In  one  dase  is 
for  tort  and  In  the  other  for  breach  of  an 
Implied  contract  To  these  remedies  dif- 
ferent statutes  of  limitation  apply.  The  sub- 
ject lias  been  discussed  chiefly  with  reference 
to  the  conduct  of  ooe  who  has  acted  without 
authority,  but  who  in  good  faith  believed  that 
he  was  authorized.  The  distinction  Is  not 
important  in  this  state,  where  It  is  held  that 
a  false  representation  made  without  knowl- 
edge of  its  falsity  may  furnish  the  foundation 
for  an  action  of  tort,  although  ao  intention 
to  deceive  existed.  Therefore  the  court  In- 
clines to  the  view  which  has  been  stated 
thus:  "If  one  falsely  represents  that  he  has 
an  authority,  by  which  another,  relying  on 
the  representation.  Is  misled,  he  is  liable; 
and  by  acting  as  agent  for  another,  when  he 
is  not,  though  he  thinks  he  Is,  be  tacitly  and 
impliedly  represents  himself  authorized  with- 
out knowing  the  fact  to  be  true,  it  Is  in  the 
nature  of  a  false  warranty,  and  he  Is  liable. 
But  in  both  cases  his  liability  is  founded  oo 
the  ground  of  deceit,  and  the  temedy  Is  by 
action  of  tort"  Jefts  and  Wife  v.  York,  10 
Cush.  (Mass.)  392,  395. 

The  Judgment  of  the  district  court  is  re- 
versed, and  the  cause  la  remanded  for  further 
proceedings.  All  the  Justices  concurring. 


(K  Kan.  468) 
PIEBSON  T.  KINGMAN  MILLING  GO. 
(No.  18.668.) 

(Supreme  Coart  of  Kansas.  May  9,  1914.) 
On  motion  for  rehearing.  Denied. 
For  former  opinion,  see  91  Kan.  ns,  139 
Pac.  894. 

FEB  GUBIABf.  Upon  a  fnll  consideration 
of  a  petition  for  a  rehearing  the  majority 
of  the  court  lemalns  of  the  view  indicated  in 


the  original  opinion.  The  drcnmstantial 
evidence  is  deemed  to  warrant  an  Inference 
that  the  president  and  vice  president,  as  well 
as  the  secretary-treasurer,  knew  of  an  ar- 
rangement regarding  the  life  employment  of 
the  plaintiff.  The  fact  that  all  the  stock  was 
owned  by  these  three  officers,  and  by  the 
wives  of  two  of  them,  who  constituted  the 
two  remaining  directors,  is  a  circumstance 
we  ttiink  must  be  given  weight  in  determin- 
ing whether  there  was  any  evidence  of  ratifi- 
cation. 

The  petition  for  a  rehearing  is  d^iied. 

(92  Kan.  414) 
WINTERS  v.  MTERa    (No.  19.101) 

(Sopreme  Court  of  Kansas.    May  9,  19140 

6tf  the  Court.) 

1.  Natioablb  Watos  (S  42*)— l8LAlfD»-Vx< 

TLE. 

The  title  to  islands  formed  In  navigable 
streams  since  the  admlsaion  of  Kansas  Into  Ihe 
UnloD  iB  held  by  the  state  for  the  benefit  of  all 
the  people. 

W'Ed.  Note.— For  other  cases,  see  Navigable 
^BUin*  Gent  Dig.  H  26»-2S6;  Dee.  Digri 

2.  Navioabue  Watx&s  (|  42*)— Iblahds— Xi- 
TLE— Right  to  Relinquish. 

The  Legislature  la  without  power  to  re- 
linquish the  title  to  sacb  islands  to  the  own- 
ers of  shore  lauds  without  compensation  where 
no  public  benefit  will  result  from  the  gift 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters,  Cent  Dig.  ||  253-^;  Dee.  EOg.  | 
42.»1 

3.  Naviqabu:  Watebs  (|  42*)— Islands— Bb- 

LinqUISHlfKNT  OF  TlTLt— VaLIDITT. 

Section  9  of  chapter  296,  of  the  Laws  of 
1913,  concerning  Islands  in  naviaable  streams, 
which  provides  for  sncb  rellnqulshmeDt  or  gift 
when  certain  conditiona  exiet,  violates  section  2 
of  the'  Bill  of  Rights,  which  declares  that  free 
governments  are  institntad  for  the  equal  protec- 
tion and  benefit  of  the  people. 

[Ed.  Note.— For  other  casea  see  Navigable 
Waters,  Cent  Dig.  H  268-K6;  De&  mi.  f 
42.*J 

Mason.  J.,  dlssentlnf. 

Appeal  from  District  Court,  Beoo  County. 

Action  by  F.  W.  Winters  against  James 
Myos.  From  judgment  tOT  defendant, 
plalntur  appeals.  Reversed  and  remanded. 

F.  Dnmont  Smith,  of  Hntdilnson,  for  Kp- 
pellant  O.  M.  WUIiams,  of  Hntchinwrn,  for 
appellee. 

BENSON,  J.  This  appeal  is  from  a  jndlg- 
ment  against  the  plalntlfF.  who  claims  to  be  a 
settler  upon  an  Island  in  the  Arkansas  river, 
yrbidi  he  seeks  to  purchase  as  etHtool  land. 
The  land  In  conttoversy  is  rituated  between 
the  banks  of  the  tlver  as  meandered  in  the 
United  States  snrr^.  The  north  meandered 
bank  Is  9  feet  above  the  bed  of  the  river, 
and  the  old  channel  next  to  Uie  bank  Is  from 
1  to  feet  above  the  present  bed  of  the 
river.  This  land  is  sonUt  of  the  old  bank, 
and  consists  of  abont  66  acres.  The  defendr 
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ant  owns  certain  lots  situated  Immediately 
north  of  this  tract  and  bounded  on  the  south 
by  the  river  according  to  the  government 
survey.  He  contends  that  the  tract  In  ques- 
tion is  not  an  island  but  is  an  accretion  to 
his  adjoining  land.  The  evidence  on  the 
part  of  the  plaintiff  tended  to  prove  the  for- 
mation of  an  Island  commencing  In  a  sand 
bar  about  the  year  1875,  gradually  growing 
to  a  connection  with  the  north  bank  of  the 
river.  On  the  other  hand,  evidence  on  the 
part  of  the  defendant  tended  to  prove  that 
the  defendant's  land  was  gradually  extended 
south  by  accretion  until  It  embraced  the 
land  now  in  controversy.  Thus  a  question  of 
fact  was  presented  whether  the  land  is  an  ac- 
cretion to  the  shore  or  an  island  formed  In 
the  bed  of  the  river. 

The  statutes  under  which  the  plaintiff 
made  bis  settlement  are  Chapter  378  of  the 
Laws  of  1907,  which  declared:  "That  all 
Islands  lying  In  the  navigable  streams  of 
this  state,  wherein  the  title  to  said  Islands 
Is  vested  in  the  state  of  Kansas,  may  be  sold 
according  to  the  procedure  for  the  sale  of 
state  school  land,  and  the  proceeds  of  sucb 
sale  shall  become  part  of  the  permanent 
school  fund."  The  statute  was  amended  by 
chapter  .295  of  the  Laws  of  1913,  which  pro- 
vides that:  "All  islands  existing  in  the  navi- 
gable streams  of  this  state  and  being  actual 
ishinds  therein  at  any  time  within  twenty 
yiears  prior  to  the  taking  effect  of  this  act 
and  not  theretofore  surveyed  under  the  au- 
tfiorlty  of  the  government  of  the  United 
States,  and  entered  under  the  laws  thereof 
rislatlng  to  the  sale  and  disposal  of  public 
lands,  and  to  which  the  title  Is  vested  In  the 
state  of  Kansas,  may  be  sold  according  to  the 
procedure  for  the  sale  of  state  school  lands: 
provided  that  any  person  who  has  heretofore 
settled  upon  any  such  island  or  any  part 
thereof,  under  the  provisions  of  the  said  act 
to  which  this  is  amendatory,  but  who  has 
not  made  proof  and  received  a  patent  there- 
for from  the  state  of  Kansas,  or  any  person 
who  may  hereafter  settle  upon  any  such 
island  or  any  part  thereof,  under  the  pro- 
visions of  this  act,  shall  at  his  own  expense 
have  an  accurate  survey  of  the  lands  intend- 
ed to  be  appropriated  by  him  under  such 
settlement,  made  by  the  county  surveyor  of 
the  county  in  which  such  land  is  situated. 
•  *  •  Sec.  2.  Any  person  who  has  here- 
tofore ^ttled,  or  shall  hereafter  settle  upon 
any  such  Island  or  a  part  thereof,  for  the 
imrpose  of  purchasing  the  same  as  school 
land,  shall  within  four  months  after  such 
iocaiiag  and  settlement,  or  within  four 
months  after  the  taking  effect  of  this  act, 
present  his  or  her  affidavit  of  such  settle- 
ment, and  the  plat  or  survey,  and  statement 
and  receipt  of  the  county  surveyor  as  provid- 
ed in  section  1  hereof,  to  the  county  clerk  of 
county  in  which  such  island  is  situated, 
and  shall  at  the  same  time  furnish  a  bond 
runuUig  to  the  state  of  Kansas,  signed  by 
•H  «r  uoEe  sufficient  sureties  to  be  approved 


by  the  said  county  clerk,  conditioned  that 
such  settler  shall  pay  all  coats  and  damages 
that  may  be  awarded  against  him  or  her  In 
any  of  the  Subsequent  proceedings  relating 
thereto,  in  case  It  shall  be  finally  determined 
that  such  claimant  was  not  entitled  to  pur- 
chase such  tract  as  school  land.  •  •  • " 
Here  follow  provisions  for  an  examination 
of  the  bond  by  the  county  attorney,  notice 
of  the  settlement,  and  claim  to  be  given  by 
the  county  clerk  by  publication  at  the  set- 
tler's expense,  to  adverse  claimants  who  may 
protest  setting  up  their  claims  to  the  land, 
upon  giving  bond  for  costs.  The  filing  of 
sucb  protest  and  bond  Is  deemed  an  appeal, 
whereupon  the  county  clerk  certifies  the  pa- 
pers to  the  district  court,  where  the  cause  is 
docketed,  and  stands  for  trial  as  an  action  be- 
tween the  settler  as  plaintiff,  the  protestant 
as  defendant,  and  the  state  as  intervener, 
provision  being  made  for  intervention  by  the 
Attorney  General  or  county  attorney,  who  Is 
required  to  appear  and  protect  the  interests 
of  the  state,  which  Is  to  be  considered  as  a 
party  .bound  by  the  final  Judgment  The 
statute  further  provides:  "The  word  'Island' 
as  used  In  this  act,  means  and  shall  be  held 
to  be  a  tract  of  land  which  Is  entirely  sur- 
rounded by  the  current  of  the  stream  In 
which  it  Is  situated  when  at  its  ordinary 
low  stage,  and  any  Islands  which  have  been 
formed  and  attached  to  the  land  or  banks 
along  such  streams,  and  which  have  not  been 
islands  as  herein  defined  during  the  twenty 
years  last  past,  are  hereby  declared  to  be  ac- 
cretions to  and  belonging  to,  and  parts  of  the 
lots  and  lands  to  which  they  have  become 
attached."   Laws  1913,  c.  295,  S  9- 

The  plaintiff  had  settled  upon  the  land 
before  the  passage  of  the  amendatory  act, 
but  it  is  admitted  that  he  has  also  complied 
with  all  Its  requirements.  The  procedure 
provided  by  that  act  was  followed.  The  de- 
fendant filed  a  protest  on  the  ground  that  he 
owned  the  land,  and  that  It  was  not  subject 
to  settlement  and  sale  as  school  land.  The 
cause  was  docketed  and  tried  as  an  ordinary 
action.  The  county  attorney  filed  an  Inter- 
vening petition,  and  appeared  at  the  trial; 
but  the  nature  of  his  contention  is  not  shown 
In  the  abstract  The  district  court  placed 
the  burden  of  proof  upon  the  plaintiff  over 
his  objection.  The  verdict  was  for  the  de- 
fendant The  judgment  Is:  "That  the  de- 
fendant, James  Myers,  is  the  owner  of  and 
entitled  to  the  Immediate  possesion  of  all 
of  said  lots  numbered  1  and  5  and  2  and  3 
of  section  numbered  33,  township  23,  range 
5,  Reno  county,  Kan.,  which  lots  extend  down 
to  the  present  north  bank  of  the  Arkansas 
river,  and  that  th^  tract  of  land  settled  upon 
by  the  plaintiff,  F.  W.  Winters,  as  island 
land  in  said  Arkansas  river,  is  not  Island 
land  and  Is  not  subject  to  settlement  and 
that  the  said  F.  W.  Winters  by  settlement 
thereon  has  acquired  no  interest  In  said  land 
whatever ;  that  the  state  of  Kansas  has  no 
Interest  in  said  land;  that  all  ot  said  land 
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was  settled  apon  by  tbe  said  F.  W.  Winters 
as  an  accretion  to  the  land  of  James  Myers. 
It  Is  farther  adjudged  that  the  said  F.  W. 
Winters  and  the  state  of  Kansas  be  barred 
of  any  right,  title,  or  Interest  In  and  to  said 
land ;  that  the  cost  of  tiiis  action,  taxed  at 

9  ,  be  adjud]^  against  the  plalntifC, 

the  said  F.  W.  Winters." 

Error  Is  assigned  npon  tbe  order  placing 
the  harden  of  proof  upon  tbe  plaintlil,  and 
also  upon  Instmcttons  glren  and  refnsed.  As 
the  statute  provides  that  the  settler  shall  be 
the  plaintiff  and  the  adverse  claimant  the  de- 
fendant, it  may  be  fairly  inferred  that  the 
Legislature  intended  that  tbe  bnrden  should 
be  upon  tbe  plaintiff,  as  the  court  held.  Tbe 
alleged  errors  iu  giving  InstrnctlODs  and  In 
^fusing  to  give  those  requested  by  the  plain- 
tiff present  tbe  vital  question  in  this  case. 
Following  the  statute  of  1913,  the  district 
court  instructed  the  jury  that:  "Under  the 
laws  of  tbe  state  of  Kansas,  tbe  Arkansas 
river  is  a  navigable  stream,  and  the  law  of 
Kansas  provides  that  all  Islands  esistlDg  In 
the  Dorlgable  streams  of  this  state  and  being 
actual  islands  therein  at  any  time  within  20 
years  prior  to  February  24, 1913,  not  thereto- 
fore surveyed  under  tbe  authority  of  the  gov- 
ernment of 'the  United  States,  and  entered 
under  tbe  laws  thereof  relating  to  tbe  sale 
and  disposal  of  public  lands  and  to  wblcb 
tbe  title  is  vested  In  tbe  state  of  Kansas, 
may  be  sold  according  to  tbe  procedure  for 
tbe  sale  of  state  school  lands."  The  court 
further  Instructed  that:  "The  word  'island' 
means  a  tract  of  land  which  is  entirely  sur- 
rounded by  tbe  current  of  tbe  stream  in 
which  It  is  situated  when  at  its  ordinary 
low  stage.  The  law  further  provides  that 
any  islands  which  have  been  formed  and  at- 
tached to  the  land  or  banks  along  such 
streams,  and  which  have  not  been  islands  as 
above  defined  during  tbe  20  years,  prior  to 
February  24,  1913,  are  declared  to  be  accre- 
tions to  and  belonging  to  and  parts  of  the 
lots  and  lands  to  wbich  they  bare  become 
attached." 

The  contention  of  the  plaintiff  is:  First, 
Uiat  by  the  act  of  1007  islands  In  navigable 
rivers  were  set  apart  to  the  school  fund,  and 
could  not  be  afterwards  taken  from  it,  be- 
cause of  tbe  constitutional  restriction  against 
diminishing  that  fund;  and,  second,  tbat 
eyen  If  that  restriction  does  not  apply,  still, 
tbe  islands  being  property  of  tbe  state,  tbe 
Legislature  has  no  power  to  give  them  to  the 
owners  of  adjacent  lands,  as  the  amendatory 
act  In  effect  attempts  to  do.  where  they  have 
been  attached  to  tbe  bank  for  20  years. 

[1]  That  islands,  according  to  the  usual  ac- 
cepted mining  of  tbat  term,  formed  in  navi- 
gable rivers  since  tbe  admi^on  of  the  state 
into  tbe  onion,  were  the  property  of  the  stat^ 
and  remained  bo  when  tbe  act  of  1907  was 
passed,  cannot  be  doubted.  "In  Kansas  the 
title  to  tbe  bed  of  a  navigable  river  Is  vested 
In  tbe  state;  private  ownership  In  bordering 


land  extmds  only  to  the  river's  margin. 
*  *  *  New  formations  arising  from  the 
bed  of  a  river  betong  to  the  owner  of  the 
bed,  and  new  formations  added  to  a  bar  or  an 
Island  in  the  channel  of  a  river  by  tbe  pro- 
cess of  accretion  or  ruction  belong  to  the 
owner  of  the  Idand  or  bar."  Fowlor  v. 
Wood.  73  Kan.  611,  85  Pac.  763,  6  U  B.  A. 
(N.  S.)  162.  117  Am.  8t  Rep.  634,  syL  2  andS. 

[2,  t]  If  idanda  were  set  apart  as  sdbool 
lands  by  the  act  of  1907  and  added  to  tbe 
lands  granted  by  tbe  United  States  for  the 
support  of  schools,  then  they  most,  under  the 
provisions  of  section  3  of  article  6  of  the 
Constitution,  be  Inviolably  appropriated  to 
that  use.  The  court,  however,  Is  divided 
upon  tbe  question  whether  they  were  so  set 
apart,  and  we  proceed  to  consider  whether 
these  islands,  even  if  not  appropriated  be- 
yond recall  to  tbe  support  of  common  schools, 
are  subject  to  disposition  In  tbe  manner 
provided  by  the  act  of  1913.  By  tbat  act 
an  island,  although  fuce  tbe  property  of 
the  state,  if  It  had  been  attached  to  tbe 
shore  during  tbe  20  years  preceding  Its 
passage,  became  the  absolute  property  of 
the  owner  of  the  shore  land,  by  being  de- 
clared an  accretion  to  that  land,  whether 
it  was  in  fact  so  or  not.  Thus  it  appears 
that,  if  tbe  act  be  effective  In  this  respect, 
tbe  state  must  lose,  and  the  riparian  owners 
gain,  all  tbe  islands  to  which  tbe  statutory 
conditions  apply.  Is  legislative  power  ade- 
quate to  accomplish  this? 

It  must  be  remembered  that  iiatents  from 
tbe  United  States  conveyed  land  only  to  the 
bank  of  the  river.  Beyond  the  bank  grantees 
obtained  no  title  to  the  bed  of  the  stream  or 
islands  arising  out  of  it  Whatever  Htie  the 
defendant  may  have  In  the  tract  In  contro- 
versy, if  it  ever  was  an  Island,  is  derived 
solely  from  the  act  of  1913.  The  mere  fact 
that  the  riparian  owners'  land  Joins  that  of 
the  state  ^ves  him  no  OUe  to  tbat  land  or 
anything  formed  or  growing  upon  It.  Wood 
V.  Fowler,  26  Kan.  682,  40  Am  Rep.  830; 
Kregar  v.  Fogarty,  78  Kan.  541,  96  Pac.  845; 
Oklahoma  v.  Nolegs  (Okl.)  139  Pac.  943,  decid- 
ed March  10;  Stevens  v.  Paterson  &  Newark 
R.  Co.,  34  N.  J.  Law,  632,  3  Am.  Rep.  268. 
The  title  of  tbe  state  in  such, cases  Is  thus 
defined  In  State  ex  rel.  v.  Akers,  140  Paa 
637 :  "Upon  her  (Kansas)  admission  (into  the 
Union),  absolute  property  In  and  dominion 
and  sovereignty  over  tbe  soils  under  the 
navigable  and  public  streams  within  its  lim- 
its passed  to  tbe  stat^  In  trust  for  all  tbe 
people,  subject  to  the  superior  rights  of  the 
federal  government  with  respect  to  naviga- 
tion."  SyL  8. 

It  is  suggested  by  the  def^dant  that,  hav- 
ing been  attached  to  the  mainland  for  20 
years,  many  difficult  questions  of  evidence 
might  arise  as,  to  what  part  of  tbe  accretions 
belonged  to  the  mainUind,  whtdi  evidence 
must  be  confined  to  the  memory  of  living 
witnesses  and  that  in  view  of  expense  and 
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other  difficulties  tbe  Leglslatiire,  to  promote 
the  general  welfare  of  the  state,  might  set- 
tle these  qnestloiis  once  for  all  and  declare 
that  the  title  to  the  land  should  attach  to 
that  of  the  riparian  owner  after  actual  con- 
nection for  20  years.  The  proposition  that 
to  avoid  trouble  In  maintaining  Its  right  the 
state  should  surrender  to  a  small  number  <tf 
Its  dtizeus  valuable  property  held  In  trust 
for  all  Is  not  peraus^ve.  It  must  be  remem- 
bered that  this  cession  la  not  for  public  pur- 
poses, such  as  highways  or  parks,  but  for 
purely  private  benefit  and  without  recom- 
pense. ■ 

These  considerations,  however,  relate  only 
to  the  wisdom  of  the  law,  and  the  question  Is 
simply  one  of  legislative  power.  If  the  act 
is  within  the  power  of  the  Legislature,  it 
must  be  obeyed.  'Fbe  act  does  not  furnish  an 
authority  for  sales  to  riparian  proprietors  to 
the  exclusion  of  other  purchasers,  but  pro- 
vides for  relinquishment  of  the  title  to  them 
without  any  consideration.  It  is  true  that 
the  reltnqutshmeut  o^  gift  provided  for  is 
upon  the  condition  that  the  land  had  been  at- 
tached to  the  shore  for  20  years,  but  when 
that  fact  exists  the  gift  is  absolute.  If  the 
power  existed,  it  might  have  been  exercised 
without  the  condition.  If  it  did  not  exist, 
the  condition  cannot  supply  the  authority. 

The  question  therefore  remains  whether  it 
is  In  the  power  of  the  Legislature  to  so  trans- 
fer the  title;  in  other  words,  to  give  the  is- 
lands to  the  riparian  owner.  In  answering 
this  question  we  must  start  with  the  well-es- 
tablished principle  that  the  statute  is  valid 
unless  it  is  in  contraventiou  of  some  express 
inhibition  of  the  Constitution,  or  one  neces- 
sarily implied  from  some  express  affirmative 
provision  of  that  instrument  Prouty  v.  Sto- 
ver, H  Kan.  235;  In  re  Holcomb,  21  Kan. 
628;  Riley  v.  Garfield  Township,  58  kan. 
299,  49  Pac.  85;  State  v.  Kelly,  71  Kan.  811, 
81  Pac.  450,  70  L  R.  A.  450,  0  Ann.  Cas.  298; 
Wulf  V.  Kansas  City,  77  Kan.  358,  94  Pac. 
207;  State  v.  Weiss,  84  Kan.  165,  168,  113 
Pac.  388,  36  L.  R.  A.  (N.  S.)  73. 

Turning  to  the  Constitution,  we  find  in  sec- 
tion 2  of  the  Bill  of  Rights  .this  provision: 
"All  political  power  is  Inherent  in  the  people, 
and  all  free  governments  are  founded  on 
their  authority,  and  are  insUtnted  for  their 
equal  protection  and  benefit."  The  same  lan- 
guage is  found  in  the  Olilo  Constitution,  and 
it  is  similar  to  a  clause  In  the  fourteenth 
amendment  to  the  federal  Constitution.  In 
Atchison  Street  Ry.  Co.  v.  Mo.  Pac.  Ry.  Co., 
31  Kan.  660,  3  Pac.  284,  the  suggestlou  that 
the  Bill  of  Rights  was  a  compilation  of  glit- 
tering generalities  was  disapproved.  It  was 
held:  "The  Bill  of  Rights  is  something  more 
than  a  mere  collection  of  glittering  general- 
ities; some  of  its  sections  are  clear,  precise, 
and  definite  limitations  on  the  powers  of  the 
Legislature  and  all  other  officers  and  agen- 
cies of  the  state;  and,  while  others  are  large- 
ly in  the  nature  of  general  affirmations  of  po- 
litical trnths,  yeit  all  Are  binding  on  legU- 


latures  and  courts,  and  no  act  of  the  Legis- 
lature can  be  upheld  which  conflicts  with 
their  provisions,  or  trenches  upon  the  politi- 
cal truths  which  they  affirm."  The  same  sut>- 
Ject  is  referred  to  In  Schaake  v.  Dolley,  ^ 
Kan.  598, 118  Pac.  80.  87  U  B.  A.  (N.  S.)  877, 
Ann.  Cas.  1913A,  254. 

Id  State  v.  Ferris,  53  Ohio  St  314,  41  N. 
E.  570,  30  L.  B.  A.  218,  U  was  held  that  the 
same  provision  of  the  Ohio  Constitutioa  in- 
validated exemptions  provided  in  an  inher- 
itance tax  law  of  that  state.   That  decision 
is  cited  to  illustrate  the  broad  application  of 
this  provlBiou  In  that  stete,  although  it  was 
not  Allowed  In  construing  our  own  inherit- 
ance tax  law  In  State  ex      v.  CUne,  91  Kan. 
416,  137  Pac.  932.  The  opinion  in  the  Ferris 
Case  also  refers  to  the  similar  clause  In  the 
fonrteentn  amendment  to  the  federal  Consti- 
tution, and  observes  that  the  clause  referred 
to  Is  no  broader  than  that  contained  in  the 
Ohio  Constitution.    In  Black  v.  State,  113 
Wis.  205,  89  N.  W.  622,  90  Am.  St  Rep.  853, 
also  an  inheritance  tax  case,  Chief  Justice 
Winslow  uses  the  following  vigorous  lan- 
guage In  referring  to  a  still  more  general 
provision  of  the  Constitution  of  Wisconsin: 
"This  may  be  said  to  be  somewhat  vague  and 
general,  somewhat  in  the  nature  of  a  rhetor- 
ical fiourlsb;  but  when  It  Is  said  that  all 
men  equally  free  have  the  inherent  righu  of 
life,  liberty,  and  the  pursuit  of  happiness,  it 
is  certeln  that  it  is  not  meant  that  some  have 
or  may  have  greater  privileges  before  the 
law  than  others.    The  phrase  must  mean 
equality  before  the  law.  If  it  means  anything. 
The  idea  is  expressed  more  happily  in  the 
fourteenth  amendment,  where  it  Is  said  that 
no  state  shall  deny  to  any  person  within  Its 
Jarisdiction  the  'equal  protection  of  the  law.' 
A  tex  law  which  makes  unjust  discrimina- 
tion—which  taxes  one  person  at  one  rate, 
and  another  one,  within  the  same  class  and 
under  like  circumstances,  at  another  rate,  or 
exempts  him  altogether — denies  the  equal 
protectiou  of  the  laws.   This  must  be  self- 
evident   There  may  indeed  be  classification: 
and  if  the  clasaiflcation  be  founded  upon 
real  differences,  affording  rational  grounds 
for  a  distinction,  such  classification  w'tll  not 
violate  the  rule  of  uniformity  and  equality. 
So,  also,  there  may  be  exemption,  but  the 
exemption  must  be  reasonable  in  amount 
and  founded,  al.so,  on  rational  grounds." 

Thus  it  appears  that  in  the  opinion  of  the 
Wiscuusln  and  Ohio  courts,  such  general  pro- 
visions are  not  mere  statements  of  a  general 
policy,  but  declaration  of  affirmative  princi- 
ples which  restrict  the  power  of  the  Legis- 
lature. In  Hume  v.  Rogue  River  Packing 
Co..  51  Or.  237,  83  Pac.  391,  92  Paa  1065.  96 
Pac.  865,  31  L.  R.  A.  (N.  S.)  390;  131  Am. 
St  Rep,  732,  it  was  held  that  an  exclusive 
right  of  fishing  could  not  be  granted  to  a 
shore  owner,  in  the  tideland  in  front  of  bib 
property,  when  the  Constitution  provided 
that  "no  law  sliaU  be  passed  granting  to  any 
citizen  any  privileges  or  immunities  which 
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«pon  the  same  terms  sball  not  equally  be- 
long to  all  citizens."  WbUe  this  language  Is 
quite  specific,  It  only  guarantees  that  "equal 
protection  and  benefit"  of  the  law  provided 
for  In  our  Bill  of  Rights.  The  court  said 
(51  Or.  page  258,  82  Pac.  page  1073):  "So  far 
OS  this  act  attempted  to  vest  in  the  upland  or 
tldeland  owner  the  exclusive  right  to  fish  In 
the  waters  of  Rogue  rirer,  which  was  for- 
merly enjoyed  and  possessed  by  the  public  as 
of  common  right,  we  are  of  the  opinion  that 
it  would  be  inoperative  and  void,  as  coming 
within  the  prohibition  of  the  Constitution. 
•  •  •  Hence  the  grant  to  one  of  an  exclu- 
sive  light  to  fish  would  not  only  create  a 
monopoly  in  one  citzen  by  taking  from  otfa* 
ers  a  right  of  citizenship,  but  would  destroy 
toy  tbe  same  act  a  right  of  property  vested  in 
each." 

In  Illinois  Central  Railroad  v.  lUlnois,  146 
U.  S.  887,  at  page  453,  13  Sup.  Ct  HO,  118 
(86  L.  Ed.  1018),  a  statute  of  Illinois  granting 
to  a  railroad  company  title  to  submerged 
lands  adjoining  the  lake  front  In  Chicago 
was  held  Invalid.  The  opinion  discussed  at 
great  length  the  title  of  the  state  In  the  beds 
of  navigable  waters  and  the  rights  that  in- 
dividuals and  railroad  and  navigation  com- 
panies may  obtain  therein.  The  doctrine 
that  the  state  holds  the  title  in  such  cases 
In  trust  for  tbe  public  was  affirmed,  and  It 
was  said:  "The  trust  devolving  upon  the 
Btate  for  the  public,  and  which  can  only  be 
dischat%ed  by  the  management  and  control  of 
property  in  which  the  public  has  an  interest, 
cannot  be  relinquished  by  a  transfer  of  the 
property.  The  control  of  the  state  for  the 
purposes  of  the  trust  can  never  be  lost,  except 
as  to  such  parcels  as  are  used  in  promoting 
the  interests  of  the  public  therein,  or  can  be 
disposed  of  without  any  substantial  Impair- 
ment of  the  public  interest  in  the  lands  and 
waters  remaining.  It  Is  only  by  observing 
the  distinction  between  a  grant  of  such  par- 
cels for  the  improvement  of  the  public  inter- 
est, or  which  when  occupied  do  not  substan- 
tially impair  the  public  interest  in  the  lands 
and  waters  remaining,  and  a  grant  of  the 
whole  property  In  which  the  public  is  Inter- 
ested, that  the  language  of  the  adjudged  cas- 
es can  be  reconciled.  •  •  •  The  state 
can  no  more  abdicate  its  trust  over  proi>erty 
in  which  the  whole  people  are  fnterested,  like 
navigable  waters  aod  soils  under  them,  so  as 
to  leave  them  entirely  under  the  use  and  con- 
trol of  private  parties,  except  In  the  Instance 
of  parcels  mentioned  for  the  improvement  of 
the  navigation  and  use  of  the  waters^  or  when 
parcels  can  be .  disposed  of  without  impair- 
ment of  tbe  public  Interest  in  what  remains, 
than  it  can  Abdicate  its  police  powers  In  the 
administration  of  government  and  the  pres- 
ervation of  the  peace."  A  note  at  page  488 
of  76  Am.  St.  Rep.,  quoted  in  the  Akers  Case 
(82  Kan.  1(S9,  205,  140  Pac.  637),  states  the 
same  proposition  In  forcible  terms..  Gases 
afllrmlng  the  same  principles  are  cited  in 
TOlume  8  of  tlte  Encyclopedia  of  United  States 


Reports,  title.  Navigable  Waters.  There  U. 
however,  a  distinction  between  grants  which 
abdicate  the  control  of  navigation  and  other 
public  uses,  such  as  fisheries  and  the  like,  and 
grants  of  land  held  for  other  purposes  which 
would  not  have  that  effect,  and  this  distinc- 
tion is  referred  to  In  Illinois  (3ratnU  Ralln»d 
V.  Illinois,  supra. 

Similar  questions  to  those  discussed  In  the 
opinion  from  which  we  have  Just  quoted,  and 
the  note  referred  to,  have  been  considered  in 
Wisconsin.  In  deciding  the  effect  of  a  statute 
purporting  to  provide  for  the  drainage  of  a 
navigable  lake,  but  which,  it  appears,  would. 
If  valid,  transfer  title  to  submerged  land  to 
individuals,  it  was  said,  in  Priewe  v.  Wiscou* 
Bin  State  Land  &  Imp.  Co.,  103  Wis.  637,  at 
pages  548,  550,  78  N.  W.  780,  at  pages  781, 
782  (74  Am.  St  Rep.  804):  "The  Legislature 
has  no  more  authority  to  emanclpa^  itseU 
from  tbe  obligation  resting  upon  It  which  waa 
assumed  at  the  commencement  of  Its  state* 
hood,  to  preserve  for  the  benefit  of  all  the 
people  forever  the  enjoyment  of  the  navigable 
waters  within  Its  boundaries,  than  it  has  to 
donate  the  school  fund  or  the  state  capltol  to 
a  private  purpose.  •  •  •  The  navigable 
waters  of  the  state  belong  co  the  state,  and 
the  lands  under  them.  In  all  situations,  so  far 
as  are  necessary  to  preserve  inviolate  the 
common  right  to  enjoy  those  incidents  which 
were  not  the  subject  of  private  ownership 
In  navigable  waters  at  common  law.  •  •   •  " 

A  like  conclusion  was  reached  In  Illinois 
Steel  Co.  V,  Bilot  &  Wife,  108  Wis.  418,  84  N. 
W.  855,  85  N.  W.  402,  83  Am.  St  Rep.  805. 
Many  other  decisions  to  tbe  same  effect  might, 
be  dted  resting,  however,  upon  the  same  prin- 
ciple, viz.,  that  tbe  trust  upon  which  such 
submerged  lands  are  held  for  the  public  pur- 
poses of  navigation,  fisheries,  and  the  like 
cannot  be  relinquished  to  individuals,  at  least 
not  without  some  equivalent  public  considera- 
tion. As  decided  In  the  Akers  Case,  the  state 
also  holds  the  title  for  the  benefit  of  all  tbe 
people  respecting  the  sand  deposits.  The 
principle  may  be  exterrded  to  any  other  like 
beneficial  purpose  to  which  the  river,  Its  bed, 
or  islands  may  be  devoted.  If  It  is  not  neces- 
sary to  hold  an  Island  in  the  interest  of  navi- 
gation, and  it  remains  subject  to  dispostlon, 
all  the  people  have  an  interest  of  the  same 
nature  In  the  proceeds  that  they  would  have  if 
the  land  Itself  were  necessary  to  facilitate 
navigation.  The  reason  the  islands  may  be 
disposed  of  as  school  lands  is  that  they  may 
be  thus  made  available  for  public  benefit,  but 
In  this  disposition  the  state  necessarily  holds 
the  proceeds  by  the  same  title  as  it  held  the 
property.  This  principle  was  recognized  by 
tbe  Legislature  in  an  act  relating  to  the  sale 
of  sand  and  other  natural  products  (chapter 
258,  Laws  of  1913)  wherein  it  is  provided 
that:  "Moneys  which  are  derived  from  the 
sale  of  property  taken  from  school  land  Is- 
lands, •  «  *  shall  inure  to  the  benefit  of 
the  permanent  school  fund." 

The  trust  is  preserred  by  transference  to 
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the  proceeds.  A  di^KjsItlon  wbl^  precludes 
t2ie  possibility  of  proceeds  Is  an  abdlcatioB  of 
tbe  trast— a  legal  Impossibility.  It  will  not 
be  claimed  tbat  the  Legislatare  could  apply 
money  in  the  treasury  to  a  use  not  iii  any 
sense  public,  but  for  purely  private  benefit 
resting  upon  no  1^1  or  equitable  right  If 
that  could  be  done,  the  loss  could  be  made 
good  by  taxation,  and  by  lndh%ctlon  taxes 
might  be  levied  upon  all  for  the  benefit  of  one 
having  no  claims  upon  the  pnbHc  bounty. 

In  State  v.  Township  (tf  Osakee,  14  Kan. 
418,  19  Am.  Rep.  99,  it  was  held  that  an  act 
authorizing  the  Issuance  of  township  bonds 
for  the  purchase  of  seed  wheat  for  distribu- 
tion in  districts  where  there  had  been  a  re- 
cent failure  of  crops  was  beyond  legislative 
power,  because  it  would  result  In  taxation  for 
other  than  public  purposes,  although  the  rignt 
of  taxajtlon  for  the  support  of  the  poor  was 
conceded.  Upon  tbe  same  principle  an  act  of 
the  Legislature  of  this  state  authorldng  mu- 
nicipal bonds  to  aid  a  manufacturing  enter* 
prise  was  held  unconstitntlonal.  Loan  Asso- 
ciation V.  Topeka,  87  U.  S.  (20  Wall.)  655.  at 
page  664  (22  L.  Ed.  455).  The  court,  by  Mr. 
Justice  Miller,  said:  "To  lay  with  one  hand 
the  power  of  the  government  on  the  property 
of  the  citizen,  and  with  the  other  to  bestow  It 
upon  favored  Individuals  to  aid  private  enter- 
prises and  build  up  private  fortunes,  is  none 
the  less  a  robbery  because  It  Is  done  under 
the  forms  of  law  and  is  called  taxation.  This 
Is  not  legislation.  It  is  a  decree  under  legis- 
lative forms." 

In  Lowell  V.  City  of  Boston,  111  Mass.  454, 
15  Am.  Rep.  39,  it  was  held  that  a  legislative 
act  authorizing  the  issuance  of  bonds,  the 
proceeds  to  be  loaned  to  the  owners  of  lands 
the  building  upon  which  had  been  destroyed 
In  the  great  fire  of  1872,  was  contrary  to  va- 
rious provisions  of  the  Constitution  of  that 
state,  resting  essentially  upon  a  preceding 
declaration  of  rignts  which  stated  that: 
"Each  Individual  of  the  society  has  a  right 
to  be  protected  by  it  in  the  enjoyment  of 
his  life,  liberty,  and  property,  according  to 
standing  laws.  He  is  obliged,  consequently, 
to  contribute  his  share  to  the  expense  of 
this  protection ;  to  give  his  personal  service, 
or  an  equivalent,  when  necessary;  but  no 
part  of  the  property  of  any  individual  can, 
with  justice,  be  taken  from  him,  or  applied 
to  public  uses,  without  his  own  consent,  or 
that  of  the  representative  body  of  the  peo- 
ple. In  fine,  tbe  people  of  this  common- 
wealth are  not  controllable  by  any  other 
laws  than  those  to  which  their  constltutloDal 
representative  body  have  given  their  con- 
sent And  whenever  the  public  exigencies  re* 
quire  that  the  property  of  any  individual 
should  be  appropriated  to  public  uses,  he 
shaU  receive  a  reasonable  compensation  there- 
for." 

There  Is  no  real  difference  In  principle  be- 
tween the  transfer  by  taxation  of  the  money 
of  all  tbe  people  to  private  benefit,  and  the 


transfer  of  public  property  legislative 
enactment  for  like  private  benefit  Indeed, 
the  first  proposition  may  be  the  more  mer- 
itorious, for  the  taxation  referred  to  is  usual- 
ly attempted  In  the  beltef  that  the  aid  there- 
by rendered  will  resnlt  in  pnblic  benefit  u 
In  the  cases  cited,  by  contributing  to  the  pro- 
duction of  crops  after  a  general  fallue;  to 
the  Increase  of  trade  and  mannfactnie ;  or 
to  tbe  restoration  of  buildings  greatly  need- 
ed in  continuing  the  badness  of  a  metzopolia. 

A  statute  whlcb  has  the  effect  of  ttma 
transferring  the  property  of  all  the  people, 
without  compensation  or  public  advantage,  to 
a  few,  denies  that  equal  protection  and  bcme- 
flt  to  the  people  for  which  government  is  In- 
stituted, as  declared  in  tbe  BUI  of  Rt^ts. 
Equal  protection  Is  defeated  by  a  glft.of  that 
which  helonsB  to  all  as  effectually  as  by  oom- 
pelllng  a  contrUmtion  from  all,  whldi,  ax 
we  have  seen,  the  authorities  do  not  pennit 
While  this  protectlOD  is  usually  sought  by 
ttie  tew  against  the  many,  no  reason  Is  per- 
c^ved  why  it  may  not  be  invoked  in  behalf 
of  the  people  at  large  against  legislatiott 
which  would  bestow  th^  property  nppn  the 
few.  This  provision  of  the  Oonstitntion.  as 
we  have  seen,  while  declaring  a  political 
truth,  does  not  permit  legislation  whldt 
trenches  upon  the  troth  thus  afflnoed.  To 
this  extent  at  least  it  must  like  other  con- 
stltutl(mal  provisions,  be  interpreted  with  sof- 
flclent  liberality  to  carry  Into  effect  the  prln- 
clples  of  government  whiidi  it  embodies. 
State  T.  Sessions.  84  Kan.  856, 116  Pac  041,  22 
Ann.  Cas.  796.  It  Is  concluded  that  section 
9  of  chapter  296  of  the  Laws  of  1913,  if  held 
to  be  op^tive,  would  have  the  effect  to 
transfer  islands  whliA  are  the  proper^  of 
tbe  state,  held  In  trust  for  the  benefit  of  all 
tbe  people,  to  the  riparian  owner  without 
compensation,  and  is  therefore  nnconstlto- 
tional.  It  follows  that  tbe  Instructions  whldi 
declared  the  law  to  be  as  stated  in  the  sec- 
tion referred  to  were  erroneons. 

Whether  the  tract  In  controversy  is  an  Is- 
land remains  to  be  determined  as  a  question 
of  fact  upon  proper  instructions. 

Tbe  judgment  Is  reversed,  and  the  cause 
remanded,  with  directlfms  to  grant  a  new 
trial. 

JOHNSTON,  0.  J.,  and  BURCH,  SMITH, 
PORTER,  and  WEST,  JJ,,  concurring. 

MASON,  J.  (dissenting).  I  agree  that  the 
Legislature  cannot  give  away  public  proper- 
ty, without  legal  or  moral  conslderatlwir 
merely  to  enrich  an  individaal.  This  seems 
to  me  to  be  a  necessary  oorcdlary  of  the 
well-established  rule  that  a  tax  cannot  he 
Imposed  for  any  but  a  public  purpose.  Mon- 
ey that  has  been  produced  by  taxation  can- 
not be  expended  fbr  a  pure^  private  pur^ 
pose,  and  property  that  could  be  sold,  there- 
by lessening  the  amount  necessary  to  be  rais- 
ed by  taxatlont  would  seem  to  stend  on  the 
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same  footing.  The  L^lslature,  however, 
may  expend  money  or  convey  the  property 
of  the  state  in  recognition  of  moral  clalma 
of  wblch  a  court  could  take  no  cognizance. 
The  rabstantial  effect  of  the  statute  involv- 
ed is  to  declare  that  the  state  waives  Its 
right  to  claim  certain  land  to  which  it  may 
bave  a  legal  title,  but  which  for  more  than 
20  years,  during  whidi  time  its  value  has 
greatly  Increased,  has  been  supposed  to  be 
private  property,  has  been  bonght  and  sold 
and  Improved  by  persons  acting  hi  good 
faith,  and  held  an  adverse  possession 
that  would  have  barred  the  dalm  of  any  one 
but  the  sovereign,  all  with  the  acquiescence 
of  the  public  throni^  its  officers  and  j«pre- 
sentatlves,  Including  the  Legislature.  If  them 
conditions  existed,  and  the  L^lslature  must 
be  deemed  to  have  so  found,  I  think  it  was 
a  fair  question  of  legislative  policy  whether 
as  a  matter  of  honor  and  morals  the  state 
should  not  relinquish  its  claims.  The  L^s- 
lature  may  expend  money  in  recc^itlon  of 
a  moral  obligation  ^  Cyc.  723),  and  in  any 
case  admlttfaig  of  a  reasonable  different  of 
opblion  the  legislative  dedston  that  such 
an  obligation  exists  Is  not  open  to  review  by 
the  courts.  A  situation  quite  analogous  to 
that  here  presented  arises  where  a  claim 
against  the  public  originates  under  a  statute 
which  is  later  decided  to  be  unconstftutlon- 
al,  and  the  Legislature  thereafter  undertakes 
to  provide  for  its  payment  An  act  of  Con- 
gress, appropriating  money  for  the  payment 
ot  bounties  to  the  manufacturers  of  sugar, 
was  assailed  on  the  ground  that  the  bounty 
act  itself  was  void.  Tbe  Supreme  Court  of 
the  United  States  decided  tbat,  assuming  the 
original  act  to  be  unconstitutional.  Congress, 
under  the  granted  power  "to  pay  the  debts" 
of  the  nation,  could  recognize  these  claims 
and  provide  for  their  payment  The  case  has 
been  cited  approvingly  by  a  number  of  state 
courts.  In  the  opinion  It  was  said:  "The 
term  'debts'  includes  those  debts  or  claims 
which  rest  upon  a  merely  equitable  or  hon- 
orary obligation,  and  which  would  not  be  re- 
coverable in  a  coart  of  law  if  existing  against 
an  individual.  The  nation,  speaking  broad- 
ly, owes  a  'debt'  to  an  individual  when  his 
claim  grows  out  of  general  principles  of 
right  and  justice ;  when,  in  other  words.  It 
is  based  upon  considerations  of  a  moral  or 
merely  honorary  nature,  such  as  are  binding 
on  the  conscience  or  the  honor  of  an  indlvld- 
.ual,  although  the  debt  could  obtain  no  recog- 
nition In  a  court  of  law.  •  *  •  In  re- 
gard to  the  question  whether  the  facts  ex- 
isting In  any  glveu  case  bring  It  within  the 
description  of  ttiat  class  of  claims  wliich 
Congress  can  and  ought  to  recognize  as 
founded  upon  equitable  and  moral  considera- 
tions and  grounded  upon  principles  of  right 
and  Justice,  we  think  that  generally  sucb 
question  must  in  its  nature  be  one  for  Con- 
gress to  decide  for  itself.  Its  dedslon  rec- 


ogni^ng  Bxicb  a  claim  and  appropriating 
money  for  its  payment  can  rarely.  If  ever, 
be  the  subject  of  review  by  the  JudiiHal 
branch  of  the  government"  United  States 
V.  Realty  Co.,  16^;  U.  S.  427,  440,  444.  16  Sup. 
Ct  1120,  1125  (41  U  Bd.  215). 

It  wonld  be  nncoiuctonable  for  an  Indi- 
vidual to  claim  properly  as  his  own.  when 
for  20  years  he  had  allowed  others  to  act  up- 
on the  snppodtlon  that  it  was  theira.  I  do 
not  believe  the  ftict  that  free  governments 
are  institnted  for  the  equal  protection  of 
their  people  disables  a  state  from  observ- 
ing In  ite  ovm  conduct  the  standard  applied 
to  Individnals  of  fiiimess  and  h<mor,  even 
to  the  extent  of  waiving  a  rls^t  wUch  the 
law  gives  It. 

For  the  reasons  Indicated,  I  am  persuaded 
of  tile  validity  of  the  stetute  !n  question. 


(92  Kan.  4tl) 

CAIN  V.  KINKHEAD,  County  Clerk,  et  al. 
(No.  19.847.) 
(Bopieme  Court  ot  Kansas.  May  9,  1014.) 

(Bpttahut      the  Court.) 

1.  Hanoaicus  (8  85*)— State  LANos-Acqui- 

SmOK  OF  TiTIJJ— DUTT  OF  ClXRE  OF  COUKT. 
Under  tbe  statute  providing  that  one  seek- 
ing to  acquire  title  to  land,  on  the  theory  of 
its^being  an  island  belonging  to  the  state,  afaall 
deliver  certain  papers  to  the  county  clerk  for 
filing,  after  which  steps  shall  be  taken  to  cause 
the  rights  of  all  claimants  to  be  detennined  by 
the  district  court,  the  cleric  is  not  justified  in 
refusing  to  file  the  papers  upon  the  ground  that 
the  claim  of  the  person  presenting  them  is  with- 
out merit  on  the  facts. 

[Ed.  Note.— For  other  cases,  see  Handamns, 
Cent  Dig.  M  184^188;  Dec  Dig.  |  85.*1 

2.  Costs  (|  123*)— Bond  fok  Cobts-Apfsot* 

AL. 

Where  a  surety  on  a  cost  bond  makes  affi- 
darit  that  he  is  worth  $60,000  over  aU  debts 
and  exemptions,  the  officer  required  to  pass  up- 
on the  sufficiency  of  the  security  is  not  justified 
in  rejecting  the  bond  without  further  investiga- 
tion, merely  because  he  has  no  other  Informa- 
tion concerning  the  surety,  who  is  a  resident 
of  another  county. 

[Ed.  Note.— For  other  cases,  see  Coats,  Cent 
Dig.  S  487 ;  Dec.  Dig.  |  123.*] 

Apidication  by  A.  W.  Cain  fiir  wilt  of  man- 
damus to  H.  N.  Kinkhead,  Coon^  Clexfe,  and 
others.   Writ  granted. 

F.  S.  Jackson,  of  Topeka,  for  plaintiff.  T. 
A.  Scates  and  A.  B.  Beeves,  both  of  Dodge 
City,  for  defendants. 

MASON,  J.  A.  W.  Cain  asks  a  writ  of 
mandamus  against  the  county  attorney  and 
county  clerk  of  Ford  county  requiring  the 
one  to  approve  the  form  of,  and  the  other  to 
file,  various  papers  by  which  he  seeks  to  ac- 
quire title  to  a  tract  which  he  asserts  is  an 
island  in  the  Arkansas  river,  owned  by  the 
state.  The  defendants  resist  tbe  application 
and  contend  that  it  should  be  denied  for 
these  reasons,  among  others:  Because  the 
tract  in  question  never  was  an  Island;  he- 
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cause.  If  It  ever  was  an  Island,  It  Is  not  one 
within  the  meaning  ot  the  statnte  of  1913 ; 
because  it  has  been  occupied  and  improved 
by  the  city  of  Dodge  City  as  a  public  park, 
and  In  virtue  of  that  fact  Is  by  such  statute 
withdrawn  from  settlement;  because  the 
plaintier  has  never  in  fact  made  a  settlement 
'  on  the  tract,  and  in  other  respects  has  not 
brought  himself  within  the  operation  of  the 
law;  because  the  bond  offered  by  the  plain- 
tiff is  InsuQldent 

[1,2]  Whether  the  land  Involved  is  owned 
by  the  state,  whether  If  so  It  Is  open  to  set- 
tlement, and  whether  the  plaintiff  has  made 
settlement  upon  it,  are  questions  of  fact  not 
to  be  tried  out  in  this  proceeding.  The  stat- 
ute provides  that  after  the  filing  of  such 
papers  as  are  tendered  by  the  plaintiff  steps 
shall  be  taken  by  which  these  questions  and 
others — "the  issues  of  fact  and  of  law,  and 
all  claims  of  the  respective  parties  to  such 
lands"— shall  be  fully  tried  and  determined 
in  the  district  court  Laws  1913.  c.  295,  }  3. 
The  acceptance  of  the  plaintiff's  papers  tor 
filing  Is  not  a  recognition  of  any  right  or 
claim  made  Xxy  him;  it  merely  initiates  a 
proceeding  under  the  statute  by  which  his 
rights  and  those  of  other  dalmante  may  be 
determined.  We  think  therefore  that  they 
should  be  approved  as  to  form  by  the  county 
attorn^  and  filed  1^  the  county  clerk,  unless 
they  are  defective  upon  their  face.  No  such 
defect  Is  pointed  out,  but  It  is  said  tSi&t.  the 
only  snrety  on  the  bond  who  qualifies  Is  a 
nonresident  of  the  county,  concerning  whose 
responsibility  the  clerk  has  no  information. 
The  statute  requires  sureties  to  be  reddents 
of  the  state,  but  not  of  the  county.  Oen. 
Stat  1909, 1  6345  (Civ.  Code,  {  749).  One  of 
the  sureties  makes  affidavit  tliat  be  is  worth 
$50,000  over  and  above  all  debts  and  exemp- 
tions. Tba  form  of  the  justification  Is  defec- 
tive, as  it  leaves  out  "liabilities,"  or  con- 
Ungent  obligations.  But  in  the  absence  of 
any  evidence  to  tbe  central?  his  affidavit 
raises  a  presumption  ot  his  sufficiency  as 
security  for  the  costs  of  the  proceeding.  The 
approval  of  the  bond  will  not  prevent  the 
district  court  from  requiring  further  security, 
should  occasion  therefor  appear. 

It  follows  that  the  county  attorney  should 
approve  the  papers  tendered  by  the  plaintiff 
as  to  form,  and  that  the  count7  clerk  should 
file  them  and  approve  the  bond.  The  county 
superintendent  Is  made  a  defendant,  and  an 
order  Is  asked  that  she  be  required  to  ap- 
point appraisers.  Tbia  duty,  however,  under 
the  present  law,  seems  to  devolve  upon  the 
county  commissioners.    Laws  1913,  c.  274,  |  1. 

To  prevent  any  possible  misapprehension, 
it  should  perhaps  be  stated  that  nothing  is 
here  decided  beyond  tbe  mere  right  of  the 
plaintiff  to  institute  a  proceeding  in  which 
his  claims  may  be  passed  upon  in  the  manner 
provided  by  the  statute.  This  decision  con- 
fers upon  him  no  right  with  respect  to  the 


possession  of  the  land,  nor  does  it  in  any  way 
adjudicate  his  claims  In  regard  thereto.  Tbe 
suggestion  may  also  be  made,  for  whatever 
bearing  It  has  on  the  matter,  that  the  prin- 
ciple upon  which  the  court  (in  Winters  v. 
Myers,  140  Pao.  1033,  dcdded  at  this  sitting) 
holds  a  part  of  the  "island"  act  of  1913  to 
be  unconstitutional — namely,  that  the  Legis- 
lature cannot  give  to  individuals  land  owned 
by  tbe  state — does  not  apply  to  a  gift  made 
to  a  municipal  corporation  for  public  nses. 

On  the  grounds  stated,  the  plaintiff  Is  held 
to  be  entitled  to  have  his  papers  filed,  and 
to  the  allowance  of  a  peremptory  wilt.  All 
the  Justices  concurring. 


(92  Eao.  SOD) 

ATCHISON,  T.  &  S.  F.  RT.  CO.  v.  KANSAS 
CITY  et  aL    (No.  18,636.) 
(Supreme  Court  ot  Kansss.  May  9, 1914.) 

(ByHtthut  hg  f&e  Court.) 

1.  Municipal  Cobpobations  (|  964*)— Tax 

Levy— ExTENr-AuTHOBiTT. 

Under  the  statutes  existing  In  1908,  cities 
of  tbe  second  class  were  authorized  to  levy  a  tax 
for  tbe  payment  of  judgments  not  rend^ed  for 
current  expenses,  although  the  limit  for  gener- 
al revenue  purposes  had  been  levied,  provided 
the  40-mill  limit  for  all  general  dty  purposes 
exclusivs  of  school  taxes  was  not  exceeded. 

[Ed.  Note^For  other  cases,  see  Munidv^ 
Corporations,  Gent  Dig.  S  2043;  Dea  Dig.  | 


2.  Municipal  Cobpobatiors  ({  1000*)— Crrr 
Tax  Levy— Pbebumptions. 

In  addition  to  a  levy  up  to  the  limit  for 
general  revenue  purposes  for  the  year  1906,  a 
city  of  tbe  second  class  made  a  levy  of  one  mill 
to  pay  judgments,  la  an  action  to  enjoin  tbe 
collection  of  tbe  tax  as  excessive  and  illegal, 
it  was  not  shown  that  the  bases  of  tbe  jiulf* 
ments  In  question  were  matters  of  current  €x- 
peose ;  and,  in  the  absrace  of  such  showing,  the 
presumption  of  r^larity  in  the  acts  of  the  tax- 
ing officers  must  prevail,  and  inch  levy  will  be 
deemed  valid. 

[Ed.  Note.— For  other  cases,  see  Manioinal 
CorporaUona,  Cent.  Dig.  H  2167-2172,  2198; 
Dec  Dig.  {  1000.»1 

3.  Municipal  CJobfobations  (S  1000*')— Tax- 
ATio!f— Genbbal  Tax  Levy— Excess— An- 
THOBizATi  ON— Burden  of  Proof. 

The  ordinary  statutory  limit  for  general 
revenue  purposes  might  have  been  lawfully  ex- 
ceeded by  permission  obtained  from  the  state 
tax  commission,  or  an  increase  coold  have  been 
authorized  by  a  vote  of  the  electors.  Section  1, 
c.  78,  Lews  of  1908.  The  excess  was  alleged 
to  be  unautliorixed,  excessive,  and  void,  bat  so 
proof  was  offered  that  such  consent  or  aotbor- 
ity  had  been  received.  Had  such  consent  or  aa- 
thori^  been  received,  the  records  of  the  state 
tax  commission  or  the  city  clerk  would  bo  show, 
and  the  failure  to  prove  a  negative— that  they 
did  not  BO  show— In  the  absence  of  any  allesa- 
tioD  or  assertion  by  the  defendant  tliat  either 
was  had,  is  held  too  technical  a  Imsis  for  a  judg- 
ment against  the  plaintiff,  unless  a  claim  of 
such  consent  or  authority  sliall  be  really  mad* 
by  the  defense,  In  which  ease  a  new  trial  Is  or* 
dered. 

[Ed.  Note. — For  other  cases,  see  Municipal 
(Corporations,  Cent  Dig.  H  2167-2172. 
Dec.  Dig.  §1000.*] 
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Appeal  from  District  Court,  Wyandotte 

Connty. 

Action  by  the  Atdilson,  Topeka  &  Santa  F6 
Railway  Company  against  the  City  of  Kan- 
sas aty  and  otbers.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  RevOTsed,  with 
dlrecticnis. 

W.  R.  Smith,  O.  J.  Wood,  and  A.  A.  Scott, 
all  of  Topeka,  and  C.  Angevlne,  of  Eansas 
Oty.  Kan.,  for  appellant  Nathan  Cree  and 
R.  J.  Hlgglna.  both  of  Kansas  City.  Kan., 
lor  appellees. 

WEST,  J.  In  1907  the  dty  of  Argentine 
was  authorized  to  lery  a  tax  of  10  mills  for 
seneral  revenue  purposes  and  5  mills  for  pur^ 
jMses  of  general  street  improrements,  which 
on  the  assessed  valuation  would  amount  to 
910,008.  Under  the  provision  of  chapter  78 
of  the  Laws  of  1006  the  city  was  not  au- 
thorized for  that  year  to  levy  more  than  2 
per  cent  In  excess  of  the  amount  authorized 
for  the  previous  year,  which  would  be  (11,- 
207.  However,  for  1908  the  dty  in  fact  lev- 
led  for  these  purposes  the  sum  of  912,776, 
$1,560  in  excess  of  the  authorized  levy  for 
1907,  plus  2  per  cent  The  portion  of  this 
excess  falling  upon  the  plaintiff  was  $356.09. 
It  was  alleged  that  in  addition  to  this  a  levy 
<tf  one  mill  for  the  purpose  of  paying  Jucte- 
m^ta  was  made  in  excess  of  lawful  author- 
ity, which  produced  a  charge  against  the 
plaintiff  of  $584.80.  Having  paid  these 
charges  under  protest,  the  lOalntlff  brought 
this  action  acalnst  the  dty  and  county  to 
recover  back  the  total  sum  of  1830.08,  in 
which  action  it  Is  sought  to  recover  in  fact 
only  one-half  of  that  sum,  the  whole  amount 
bavliv  bem  paid  December  20tb,  bringing 
the  case  within  the  rule  laid  down  in  Rail- 
way Co.  V.  aty  of  Humboldt,  87  Kan.  1, 123 
Pac.  727»  41  U  R.  A.  (N.  S.)  17S.  The  court 
below  sustained  a  demurrer  to  the  plaintiff's 
evidence,  and  fnmi  this  ruling  the  appeal  la 
taken. 

11]  The  act  of  1908,  already  referred  to 
pomitted  the  authorized  amount  of  the  pre- 
vious year,  plus  2  per  cent,  to  be  exceeded, 
provided  the.  state  tax  commission  npon  ap- 
plication and  nottee  Should  prescribe  a  great- 
er sum,  or  the  electors  should,  by  direct  vote, 
authorize  an  Increase.  The  petition  did  not 
allege  anything  with  respect  to  sudi  action 
by  the  state  tax  commission  or  by  the  elec- 
tors. The  defense  insists  that,  under  the  rule 
of  iu«sumptlon  and  regularity  so  often  laid 
down  in  this  state  the  plaintiff  failed  to 
prove  a  cause  of  action.  Section  2  of  the 
act  of  19u8  provide  that  •such  act  shall  in 
no  way  Umlt  the  amount  of  any  levy  neces- 
sary to  be  made  for  the  purpose  of  paying 
any  Ju^ment,  or  any  levy  made  by  ordi- 
nance for  special  purposes.  We  are  unable  to 
find  any  statute  expressly  authoriclng  a  levy 
by  a  dty  of  the  second  class  to  pay  Jndg- 
moits.  but  section  1380  ot  the  General  Sta^ 
utes  of  1900  provides  that  the  dty  council 
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may  approprhtte  money  and  provide  for  the 
payment  of  the  debts  and  expenses  of  the 
dty.  Section  1383  limits  the  total  levy  for 
general  purposes,  excludve  of  sdiool  taxes, 
to  4  per  cwt  of  tlie  taxable  iwopdrty  of  the 
preceding  year. 

In  Phelps  V.  Lodge,  60  Kan.  122,  55  Pac. 
840,  It  appeared  that  tbe  authority  and  limi- 
tations toudiing  the  dty  of  the  third  class 
there  involved  were  In  effect  Identical  with 
those  which  apply  her&  The  full  lO-mlll  levy 
had  been  made  for  general  revenue,  all  of 
which  was  needed  for  that  purpose,  and  it 
was  sought  to  compel  an  additional  levy  to 
pay  a  judgmmt  The  court,  after  quoting  the 
provisions  of  the  statute  identical  in  effect 
with  those  governing  this  case,  said:  "Constru- 
ing all  these  provisions  together,  they  amount 
to  this:  That  for  general  revenue  purposes  the 
tax  levy  Is  limited  to  1  per  cent  For  all 
city  purposes  it  is  limited  to  4  per  cent  The 
4  per  cent  limitation  has  oo  reference  to 
state,  county,  or  any  other  than  dty  taxes.  The 
coundl  is  authorized  by  section  78  to  pro- 
vide for  the  payment  of  the  debts  of  the 
dty.  A  Judgment  Is  of  course  a  debt."  60 
Kan.  124,  65  Pac  841.  It  was  held  that  it 
was  not  only  a  permission,  but  a  binding  duty 
to  provide  for  the  payment  of  the  Judgment 
See,  also,  Stevens  v.  Miller,  3  Kan.  App.  182, 
43  Pac.  439.  That  the  4  per  cent  limit  does 
not  indude  state,  county,  and  school  taxes 
was  also  dedded  in  Waterworlts  Co.  v.  C^ty 
of  Columbus,  48  Kan.  88.  28  Pac  1007,  and 
48  Kan.  878.  29  Pac.  762. 

In  Stewart  v.  Town  Co,  60  Kan.  663,  82 
Pac  121,  it  was  held  that  between  the  lO-miU 
limitation  for  current  expenses  and  the  40- 
mlU  limitation  for  general  purposes  exclusive 
of  school  taxcB  there  is  no  conflict  It  was 
also  said;  *'The  dty  is  MUhoriaed  to  levy 
and  collect  taxes  for  tbe  payment  of  bonded 
iDdebtednssB  and  tbe  Interest  on  the  same, 
as  well  as  to  pay  off  and  discbarge  any  Judg- 
ment obtained  against  the  d^;  and  the  lev- 
ies for  these  purposes,  induding  that  for 
general  revenue,  most  not  in  the  aggregate 
exceed  40  mills  on  the  dollar."  60  Kan.  658. 
82  Pac  122.  It  was  also  hdd  that  a  levy  for 
water,  electHc  light,  and  supplies  for  the  fire 
department  come  under  the  head  of  general 
revenue  puntoses  governed  by  the  10-mill 
limitation. 

[S]  In  Ward  v.  Piper,  09  Kan.  773,  77  Pac 
089^  die  officers  of  a  township  had  made  a  levy 
to  pay  bonds,  and  anothmr  for  general  cur- 
rent expenses-  ^Hie  plaintiff  aslud  that  the 
proceeds  of  these  levies  remaining  in  the 
treasury  be  applied  to  the  payment  of  his 
Judgments.  It  was  held  that  in  the  absence 
of  a  showing  that  the  Jud^nents  were  baaed 
on  a  debt  for  ordinary  towmbip  expenses, 
and  that  the  levy  had  been  more  than  suffi- 
cient to  meet  tbe  ordinuy  eiqienses,  the  court 
must  Indulge  the  presumption  that  the  offi- 
cers bad  done  their  duty  and  deny  the  relief 
son^t  But  as  to  the  levy  for  interest  on 
bonds,  it  was  held  that  this  could  and  should 
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be  applied  on  the  judgments  which  were  bas- 
ed on  Interest  due  on  township  bonds. 

In  Railway  Co.  v.  City  of  Humboldt,  87 
Kan.  1,  12^  Pac.  727,  41  U  B.  A.  (N.  S.)  175, 
the  question  arose  whether,  after  levying  up 
to  the  limit  for  general  rerenne  purposes  the 
vity  could  make  an  additional  levy  to  pay 
Indebtedness  incurred  for  the  same  purpose, 
although  denominated  "floatli^  indebted- 
ness." The  liability  Intended  to  be  covered 
by  the  additional  levy  consisted  of  outstand- 
ing warrants,  one  for  a  Judgment  whose  basis 
was  not  shown,  two  for  attorney's  fees,  and 
one  for  Improvement  of  waterworks.  The 
nature  of  the  claims  for  which  the  others 
had  been  issued  did  not  appear.  It  was  said 
that  probably  all  these  could  have  been  paid 
out  of  the  general  revenue  fund,  and,  as 
the  limit  of  levy  for  such  fund  had  been 
reached,  the  one  attempted  to  be  made  in 
excess*  thereof  was  void.  It  was  pointed  out 
that  none  of  the  constituent  levies  can  ex- 
ceed Its  own  limitation,  nor  the  a^regate 
go  beyond  tbe  40-mlIl  llndt ;  also  that  merg- 
ing a  debt  In  a  Judgment  does  not  change 
Its  character,  and  that  In  the  Pbeliw-Lodge 
Case  it  appeared  to  have  been  assumed  that 
the  Judgment  was  not  for  the  ordinary  cni<- 
rent  expenses  of  the  dty,  "and  hence  tiie 
question  of  whether  It  was  inside  or  outside 
of  the  10-mlll  limitation  was  not  considered." 
87  Kan.  1,  5,  123  Pat  727,  729  (41  I*  R.  A. 
[N.  B.]  175).  Here  there  is  no  claim  that  the 
4  per  cent  limit  was  exceeded,-  and  we  are 
not  advised  as  to  tbe  nature  of  the  claims 
on  which  were  based  the  Judgmmts  the 
levy  was  made  to  pay.  If  it  were  shown  that 
they  were  itefhs  of  current  expense,  the  levy 
would  be  void  for  excess  of  the  10-mlll  levy, 
plus  2  per  cent.  But,  in  the  absence  of  any 
showing  concerning  their  nature,  the  pre- 
sumption always  Indulged  In  btititM  of  city 
officers  who  have  acted  under  the  sanction 
of  th^r  official  oaths  applies,  and,  as  the 
city  bad  power  to  make  a  levy  to  pay  a  Judg- 
ment for  something  outside  of  current  ex- 
penses, we  must  assume  that  for  tbe  payment 
of  such  a  Judgmoit  the  levy  was  made,  and 
hence  In  tiiis  respect  and  to  this  extent  the 
Judgment  sustaining  the  demurred  to  the  evi* 
dence  Is  affirmed. 

[S]  Section  1  of  the  act  of  (Chapter  78  of 
the  Laws  of  1908,  providing  that  the  sum 
produced  by  the  maximum  levy  for  1907  can 
be  exceeded  by  only  2  per  cent.,  contains  a 
proviso  that  a  still  larger  sum  may  be  per- 
mitted by  the  state  tax  commission,  followed 
by  another  proviso  that  the  electors  may 
by  vote  authorize  such  Increase.  The  peti- 
tion alleged  that  the  excess  levy  for  1908 
tor  general  revenne  purposes  was  "unauthor- 
ized, excessive,  and  void,"  but  no  evidence 
was  offered  touching  any  consent  or  author- 
ity received  from  the  tax  eomml^on,  or  by 
a  I>opular  vote,  and  the  dty  ctmtends  that,  in 
tbe  absence  of  such  evldmce,  we  must  pre- 
Kume  that  the  city  officers  were  acting  legal- 


ly, and  that  tbe  levy  was  valid,  and  calls  at- 
tention to  the  rule  announced  in  Kindley  v. 
Rogers,  Kan.  641^  118  Pac.  1037,  and  cases 
therein  dted.  ^e  plaintiff  argues  that  as 
the  matter  of  receiving  such  authority  la 
contained  in  provisos  to  the  section  In  ques- 
tion, the  settled  rule  of  pleading  requires 
that  such  autliori^  be  pleaded  In  defense, 
and  not  that  the  lack  Oiereof  be  alleged  or 
shown  by  the  railway  company,  and  numer- 
ous authorities  are  dted  to  tbe  effect  that, 
while  an  oceptlon  must  be  negatived,  a 
proviso  need  not  But  courts  have  become 
too  practical — at  least  this  court  has — to  care 
for  the'  posidble  distinction  between  a  pro- 
viso and  an  enieption  or  the  subtle  and  rati- 
fied notion  that  ttiey  require  different  treat- 
ment Neith^  does  the  &llnre  to  prove  a 
negative — that  no  consent  or  authority  was 
had — appear  fatal,  Ouae  bdng  no  allegatltm 
in  the  answer  or  assertion  anywhere  that 
such  consent  oE  authority  was  rec^ved-  Had 
It  been,  the  records  of  the  state  tax  commis- 
sion or  those  of  the  d^  derk  would  ao  show, 
and  the  matter  could  have  been  made  dear 
by  a  teleidione  call  bad  the  parties  seen  fit  to 
take  that  convenioit,  but  Informal,  way  to 
avail  themselves  and  the  court  of  tlte  benefit 
of  these  public  records.  Assnndng  that  no 
such  consrat  or  authority  was  had,  the  levy 
was  excessive  and  the  plaintiff  would  be 
entitled  to  recover.  The  point  on  whldi  the 
matter  hli^es  is  so  tedinical  that  ndtho- 
party  should  be  permitted  to  loee  or  gain 
thereby  unless  facts  Justify  it 

In  the  interests  of  Justice,  and  In  order  to 
reach  the  right  of  the  case,  the  Judgment  in. 
respect  to  tbe  excess  levy  for  general  revenue 
purposes  Is  reversed,  with  directions  to  en- 
ter Judgment  for  tlie  plaintiff  thereon  unless 
counsel  for  the  defense  shall  state  that  sneh 
excess  was  authorized  In  one  Of  the  ways  in- 
dicated, In  which  case  a  new  trial  as  to  this 
portion  of  tbe  case  is  directed.  All  the  Jus- 
tices concurring. 


09  N    U.  Si} 

In  re  UDBRAX.   (No.  160&) 

(Supreme  Court  of  Mew  Mexico.   Avril  28, 
1014.) 

(Byllahua       the  Court.) 

APPEAL  AND  ERSOB  (S  753»)  —  PEESERTATIOS 
FOR  BKVIBW-— DiSUISSAI.. 

In  the  absence  of  an  assignment  of  erron, 

where  the  sume  is  required  b;  statute  or  rule 
of  court,  no  relief  is  asked  of  the  appellate 
court,  and  it  will  not  enter  upon  a  coQsidera- 
tioD  of  the  case.  And  where  tbe  appellant  or 
plaintiff  In  error  has  failed  to  ffie  an  assiga- 
Dient  of  errors,  as  required  bj  section  21,  c 
57,  S.  L.  1907,  and  no  attempt  is  made  to  ex- 
cuse the  default,  the  appeal  or  writ  of  error 
will  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3086-3088;  Dec.  Dig.  | 
753.*] 

Appeal  from  District  Court,  Torrance 
County ;  before  Justice  G.  L.  Medler. 
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In  the  matter  of  Gharlee  C.  Murray,  re- 
ceiver of  the  New  Mexico  Central  Bailroad 
Company,  petitioning  for  an  order  ratifying 
and  approving  the  resolution  passed  by  the 
Board  of  County  Commissioners  of  Torrance 
Ooanty,  recommending  an  adjustment  and 
settlement  of  the  taxes  assessed  agalhst  the 
said  railroad  for  the  years  of  1910, 1911,  and 
1912,  respectively.  From  an  adverse  order, 
the  County  Treasurer  of  Torrance  County  ap- 
peals. Appeal  dismissed. 

F.  W.  Clancy,  Atty.  QeiL,  for  appellant. 
EL  W.  Dtobsoiu  ot  Albnqnerque,  for  appellee. 

BOBBRTS,  C.  J.  Upon  petition  of  Charles 
C.  Murray,  receiver  of  the  New  Mexico  Cen- 
tral Railroad  Company,  the  district  court  of 
Torrance  county  entered  an  order  approving 
a  resolution  passed  by  the  board  of  county 
commissioners  of  said  county  recommending 
an  adjustment  and  compromise  of  the  taxes 
assessed  against  said  railroad  company  for 
the  years  1910,  1911,  and  1912,  respectively, 
and  the  county  treasurer  was  ordered  and  di- 
rected to  accept  the  amount  so  found  to  be 
due  by  the  decree  in  fail  settlement  of  the 
aald  taxes.  From  this  order  the  count; 
treasurer  api)ealed  to  t^ls  court,  but  has  fail- 
ed to  flle  any  assignments  of  error.  For  this 
default,  appellee  moves  to  dismiss  the  ap- 
peal. Both  parties  have  filed  briefs  on  the 
merits  of  the  case,  but  appellant  has  made 
no  offer  to  cure  his  failure  to  file  assignments 
of  error.  If  the  appellant  must  make  and 
flle  assignments  of  error,  in  order  to  secure 
a  consideration  of  the  cause  on  appeal,  which 
he  fails  to  do,  it  follows  necessarily  that  the 
merits  of  the  case  will  not  be  considered  by 
this  court. 

Section  21,  e.  57,  S.  L.  1907,  provides :  "On 
appeals  and  writs  of  error,  the  appellant  and 
plaintlCF  In  error  shall  assign  errors  and 
serve  a  copy  of  snch  assignment  of  error  on 
the  opposite  party  in  the  same  manner  that 
copies  of  pleadings  are  served,  and  file  a 
copy  with  the  clerk  of  the  supreme  court  on 
or  before  the  return  day  to  which  the  cause 
is  returnable,  which  said  assignment  of  er- 
rors shall  be  written  on  a  separate  paper  and 
-filed  In  the  cause,  and  shall  be  also  copied 
into  the  brief  of  appellant  or  plaintiff  in  -er- 
ror, and  each  error  relied  upon  shall  be  stat- 
ed In  a  separate  paragraph.  In  default  of 
such  assignment  of  error  and  filing  the  same 
the  appeal  or  writ  of  error  may  be  dismissed 
and  the  Judgment  affirmed,  unless  good  cause 
for  failure  be  shown.  Unless  exertion  is 
filed  or  taken  to  the  assignment 'of  error  the 
opposite  party  shall  be  deemed  to  bare  Joined 
to  error,  upon  the  assignm^it  of  error  so 
filed." 

From  the  above  It  will  be  seen  that  the 
statute  contemplates  that  assignment  of  er- 
rors shall  be  filed  in  all  civil  cases  taken  to 
tbe  Supreme  Court  by  appeal,  or  in  which  a 
writ  of  error  may  have  been  sued  out.  The 
assignment  of  errors  is,  in  legal  contempla- 
tion, the  tomidaint  of  the  aM^Uant  or  plala- 


tlff  in  error.  In  it  he  sets  forth  the  errors 
committed  by  the  trial  court,  which  he  seeks 
to  have  reviewed  by  the  appellater  court.  In 
a  sense,  it  performs  the  same  office  as  does  a 
complaint  filed  in  the  trial  court  Without  a 
complaint  the  Jurisdiction  of  the  trial  court 
cannot  be  Invoked.  In  the  absence  of  an  as- 
signmoit  of  errors,  where  the  same  is  re- 
quired by  statute  or  rale  of  court,  no  relief 
is  asked  of  tlie  appellate  court,  and  it  will 
not  enter  upon  a  consideratloa  of  the  case. 
Appelant  contends,  however,  that  this  court 
should,  without  assignment  of  errors,  con- 
aider  Jurisdictional  questions.  It  is  true  per- 
haps that  tbe  court  would,  should  it  enter  up- 
on the  consideration  of  a  cause,  upon  errors 
assigned,  ap<m  discovering  that  the  trial 
court  was  wltboat  Jurisdiction,  although  such 
lack  of  Jurisdiction  had  not  been  raised  by 
the  assignment  of  errors,  notice  the  same, 
and  set  aside  the  Judgment  It  would  do  so, 
because  otherwise  it  would  be  affirming  a 
void  Judgment  But  where  no  assignment  of 
errors  is  filed  the  court  will  not  enter  upon 
the  consideration  of  the  cause,  but  will  dis- 
miss the  same,  leaving  the  parties  in  the 
same  position  as  If  no  appeal  had  t)eeu  taken. 

The  territorial  Supreme  Court  uniformly 
held  that  where  the  appellant  or  plaintiff  In 
error  failed  to  flle  assignment  ot  errors  with- 
in the  time  required  by  the  statute,  the  court 
would  upon  motion  of  appellee  or  defendant 
in  error,  interposed  before  the  default  had 
been  cured,  dismiss  the  cause,  in  the  absence 
of  a  satisfactory  showing  excusing  the  de- 
fault Price  et  al.  v.  Toti  et  al.,  16  N.  M.  1, 
113  Pac.  624;  Sacramento  Irrigation  Co.  v. 
Lee.  15  N.  M.  567,  113  Pac.  834  ;  Martin  v. 
Terry,  6  N.  M.  491.  30  Pac.  951;  Lamy  v. 
Lamy,  4  N.  M.  (Gild.)  29,  12  Pac.  650.  These 
cases  were  followed  by  this  court  in  the  case 
of  Lund  V.  Gilbert.  17  N.  M.  265,  125  Pac. 
602.  In  the  case  of  Ditch  v.  Sennott,  116  111. 
288,  5  N.  E.  395,  the  facts  were  identical  with 
the'  present  case,  as  shown  by  the  following 
excerpt  from  the  opinion :  "On  the  case  being 
reached,  in  conference,  for  decision,  long  aft- 
er the  term  had  expired,  we  find  it  objected 
by  counsel  for  appellees  that  no  errors  hare 
been  assigned  upon  the  record;  our  attention 
being  thus  called  to  it  for  the  first  time."  In 
that  state  there  was  no  statute  requiring  the 
filing  of  assignment  of  errors,  but  there  was 
a  court  rule  In  almost  identical  language 
with  our  statute;  The  court  In  dismissing 
the  appeal,  quotes  with  approval  the  follow- 
ing excerpt  from  the  case  of  Willlston  v. 
Fisher,  28  111.  43 :  "An  assignment  of  errors 
in  this  court  performs  the  same  office  as  a 
declaration  In  a  court  of  original  Jurisdiction. 
It  would  be  Just  as  regular  and  proper  for 
the  circuit  court  to  render  a  Judgment  in  a 
cause  where  there  is  no  declaration,  as  for 
tMs  court  to  affirm  or  reverse  a  Judgment 
where  there  Is  no  asslgnmeut  of  errors.  We 
should  reverse  such  a  Judgment  rendered  by 
the  drcuit  court,  and  we  should  commit  the 
same  error  to  render  a  iudgment  here  .vflth- 
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out  the  necessary  pleading.**  Se^  also.  Bur- 
ral  T.  Am.  TeL  &  Telegraph  Co.,  217  111.  iS», 
75  N.  E.  461 ;  DavlB  v.  Lang,  153  111.  175,  S8 
N.  E.  685;  Jesse  French  Piano  &  Organ  Co. 
T.  Heehan,  77  IlL  App.  577. 

In  the  case  of  Stats  t.  ECbert,  85  Ind.  283. 
the  court  say :  "No  errors  are  assigned,  and 
we  cannot  therefore  r^ard  the  case  as  prop- 
erly here  for  any  purpose." 

In  the  case  of  Bennesoa  v.  Savage,  119  111. 
135,  11  N.  E.  66,  the  court  say:  "There  har- 
Ing  been  no  errors  aa8lgn«i  on  the  record  of 
the  Appellate  Court,  there  Is  and  can  be  no 
Joinder  in  error,  and  therefore  no  Issue  for 
this  court  to  try." 

Appellant  having  failed  to  file  aadgnment 
of  errors,  and  failing  to  make  any  showing 
attempting  to  excuse  the  default,  the  anwal 
will  be  dismissed,  because  as  the  record  19 
now  presented  there  la  no  Issue  for  this  court 
to  try,  and  it  Is  so  ordered. 

HANNA  and  PABKER.  JJ.,  concur. 


08  N.  H.  6S1) 

SNOW  V.  ABALOS  et  aL 


(No.  1626.) 
April  20. 


(Snpreme  Court  of  New  Mexlca 
1914.) 

(Syllabiu  by  the  Court.) 

1.  Watebs  and  Watbb  Cotjbses  (I 
Ibbigation— Cobporatioks—Powebb. 

Chapter  1,  S.  L.  1895,  "An  act  in  regard  to 
community  ditches  and  acequias,"  was  purely 
administrative,  and  while  section  1  of  said  act 
makes  communtty  acequias  corporations,  **for 
the  purpose  of  this  act,"  the  Legislature  did  not 
confer  upon  the  organization  thus  created  the 
power  to  acquire  or  bold  title  to  water  rigbta. 
Such  corporations  have  no  powers  not  expressly 
or  impliedly  granted  them  by  the  act  creating 
them. 

[Ed.  Note^For  other  cases,  see  Waters  and 
Water  Courses,  Dec  IMg.  |  23S.*] 

2.  CoumrNlTT  AOEQUIAS. 

The  history  of  community  acequias  con- 
sidered. 

3.  Watbbb  and  Wateb  Ooubses  (S  127*)— 
appbopbration— colobado  doctbine. 

In  New  Mexico,  the  "Colorado  Doctrine," 
as  it  is  termed,  of  prior  appropriation  prevails. 
Such  doctrine  was  estabiisbed  or  founded  by 
the  custom  of  the  people,  and  grew  out  of  the 
conditions  of  the  country  and  the  necesrities  of 
the  people.  It  was  recognised  by  the  courts  of 
the  territory  and  became  the  settled  law. 

[Ed.  Note.— For  other  caBes,  see  Waters  and 
Water  Cour&e^  Cent  Dig,  |  144 ;  De&  Dig.  t 
127.«1 

4.  Watbrb  ano  Wateb  Cottbses  (|  143*)— 

Rights  of  Appropbiatcb. 

An  approprlfltor  of  water  does  not  acquire 
a  right  to  specific  water  flowing  in  the  stream, 
but  only  the  right  to  take  therefrom  a  given 
quantity  of  water,  for  a  specified  purpose. 

[Kd.  Note.— For  other  caseL  see  Waters  and 
Wnter  Courses,  Cent  Dig.  {  152;  Dec.  Dig.  { 
143.  •] 

5.  Waters  and  Water  Ooubses  ^  135»>— 

ApPROFBI  ATIOW— ApPLICATI  OK . 

The  Intention  to  apply  water  to  beneficial 
use,  the  diversion  works,  and  the  actual  diver- 


sion of  the  water,  all  precede  the  actual  appB- 

cation  of  the  water  to  the  use  intended,  but  il 
is  the  applirrtion  of  the  water,  or  the  intent 
to  apply,  follKwed  with  due  diligence  toward 
application,  and  ultimate  application.  whiiA 
gives  to  the  appropriator  the  oontinaed  and 
continuous  right  to  take  the  water. 

[Ed.  Note. — For  other  cases,  Ree  Waters  and 
Water  Courses,  Dec.  Dig.  8  135.»] 

6.  Waters  and  Wateb  Courses  (J  238»)— 
Jrrioation— Rights  op  Appropriatob. 

Under  a  community  ditch,  each  water  nt- 
er,  by  application  of  the  water  to  a  beneficial 
use,  acquires  a  right  to  take  water  from  the 

Eublic  stream  or  source  of  supply,  which  right 
I  ■  several  rig^t,  owned  and  possessed  by  the 
Individaat  user,  notwithstanding  tbe  fact  that 
the  diteh  through  which  the  water  is  carried  to 
his  land  may  bare  been  constructed  by  tbe 
joint  lal>or  and  money  of  the  individual  appro- 
priator, in  conjunction  with  others  similarly 
situated,  and  the  act  of  1805,  supra,  did  not 
chaage  the  status  of  the  iudividoal  consume. 

 I  Ed.  Note.— For  other  caaea.  see  Waters  and 

Water  Courses,  Dec.  Dig.  {  23&«] 

7.  Watebs  and  Wateb  Coubsu  (|  238*^ 
Ibbioation— Wateb  Rights. 

While  a  ditch,  througli  which  water  is  car- 
ried for  tbe  irrigation  of  lands  owned  by  tbe 
constructors  in  severalty  is  owned  and  possMs- 
ed  by  the  parties  as  tenants  In  common,  the  wa- 
ter rights  acquired  by  tbe  parties  are  not  at- 
tached to  the  ditch,  but  are  appurtenant  to  tbe 
lands  irrigated,  and  are  owned  by  the  parties 
in  severalty. 

TBd.  Not&— For  other  cases,  see  Watcn  and 
Water  Courses.  Dec.  Dig.  {  238.*] 

8.  Watebs  and  Watbb  Coubsbs  (|  238*)— 
Ibbioation— Water  Rights. 

While  section  1,  c.  1,  S.  L.  1805,  makes  all 
community  acequias  corporations,  for  the  pur- 
pose of  that  act  Bucb  law  did  not  divest  tbe 
individual  water  users  of  any  rights  of  prop* 
ixtf  wbidi  he  theretofore  owned  or  rnnnrannl, 

[Ed.  Mote.— For  other  case^  see  Waters  and 
Water  Courses,  Dec  Dig.  |  238.*] 

0.  Watebs  ahd  Wateb  Coubses  fS  247*>— 
Watbb  Biohts— Adjudication— Pasties. 
The  right  to  divert  and  utilize  water  ac- 
qnired  by  the  individual  water  aser  under  a 
community  acequia.  being  a  several  right  suck 
individual  conaumer  is  a  proper  and  ne^?ssa* 
ry  party  in  an  action  for  tbe  adjudication  of 
water  rights,  utilized  through  such  community 
acequla. 

[Ed.  Note.— For  other  cases,  see  Watws  aid 
Water  Courses,  Gent  Dig.  1  314;  Dec  ^g.  | 
247.»] 

10.  Watebs  and  Wateb  Courses  (j  247*)— 
Wateb  Riqht»—Adjodi cation— Waive*. 

The  fact  that  a  water  user  may  have  enter- 
ed into  a  contract  by  which  be  agrees,  at  some 
future  time,  to  convey  his  water  right  to  an- 
other party,  does  not  militate  against  his  right 
to  maintain  an  action  for  tbe  adjudication  of 
bia  right  to  the  use  of  water. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Gent  Dig.  |  314 ;  Dec.  Dig.  { 
247.*] 

(Additional  SyllahuM  bj/  Editorial  Staff.) 

11.  Watebs  and  Wateb  Coubses  (|  133*)^ 
"Appbopbiation  op  Watbb." 

The  "appropriation  of  water"  oonslste  In 
tbe  taking  or  diversion  of  it  from  some  nat- 
ural stream,  or  other  source  of  water  supply, 
pursuant  to  law,  with  intent  to  apply  it  to  sooe 
benefidiU  use,  which  intent  is  consummated 
within  a  reasonable  time  by  the  actual  applica- 


•For  other  tues  see  same  topic  aad  seetioa  NVHBBR  fa  Dm.  Dig.  ft  Am.  Dig.  Kay-No.  Bahm  *  Rw'r  Ind«ui 
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tlon  of  an  of  the  water  to  the  ate  dedgned,  or 
to  some  other  useful  purpoa& 

[Ed.  Note.~For  other  cases,  see  Waters  and 
Water  Coorses,  CenL  Dig.  S  146;  Dec  Die  S 
133.* 

For  other  defioItioDS.  see  Words  and  Phrases, 
TOL  1,  pp.  473,  474;  ToL  8,  p»  7580.] 

Appeal  from  District  Court  Dona  Ana 
County;  before  Justice  Medler. 

Action-  b7  Oscar  Snow  against  Francisco 
Abaloa  and  others.  From  judgment  for  de- 
fendants, plaintiff  appeals.  Beversed,  with 
directlona 

This  action  was  Instituted  by  appellant  In 
tbe  district  court  of  Dona  Ana  county,  for 
the  purpose  of  securing  an  adjudication  of 
the  rights  of  all  water  users,  taking  water 
from  the  Illo  Grande  river  below  the  Ele- 
phant Butte  Dam,  In  that  portion  of  New 
Mexico  embracing  what  Is  known  as  the  '*Rlo 
Grande  or  Elephant  Butte  Irrigation  Proj- 
ect" Tbe  purpose  of  the  action  is  to  secure  a 
judicial  determination  of  tbe  prlorttfes  of  all 
tbe  existing  rights  to  the  use  of  water  wltb- 
in  said  district.  In  adrance  of  the  completion 
of  said  dam  by  the  United  States  goremment 
Some  7,000  claimants,  or  alleged  claimants, 
are  made  parties  defendant  Tbe  complaint, 
briefly  summarized,  was  as  follows: 

Alleged  residence  of  plalotlft  In  Dona  Ana 
county,  and  bis  ownership  in  fee  simple  of 
966.05  acres  of  land,  whliA  was  spedbcally 
descrlt>ed. 

Paragraph  2  alleged  that  such  lands  could 
not  be  successfully  cultivated  without  tbe  ap- 
plication of  water  from  soorcM  other  than 
from  natural  rainfall. 

Paragraph  3  alleged  that  the  Rio  Qrande 
rirer  Is  a  natural  stream,  flowing  In  such 
manner  that  such  waters  might  be  diverted 
and  made  to  flow  to  and  upon  the  lands  of 
philnUff. 

Paragraph  4  alleged  that:  "In  the  year 
1850  tbe  then  owners  and  occupants  of  the 
lands  of  plaintiff  hereinabove  described,  they 
being  tbe  predecessors  In  Interest  of  plain- 
tiff, diverted,  and  caused  to  be  diverted  from 
said  Rio  Grande  river,  sufficient  of  its  un- 
appropriated waters  to  Irrigate  the  aforesaid 
laoda  by  making  a  reasonable  use  of  anch 
waters,  and  which  qnaotlty  was  requisite  and 
necessary  for  the  proper  irrigation  of  such 
lands,  to  wit  an  aggregate  of  600  inches, 
miner's  measurement  as  deflned  by  chapter 
40  of  the  Acts  of  the  Thirty-Seventh  Legisla- 
tive Assembly  of  New  Mexico,  continuous 
flow,  delivered  on  such  lands.  And  thereupon 
and  thereafter,  by  means  of  faeadgates,  an 
irrigation  ditch  and  other  works  construct- 
ed by  sucb  predecessors  in  interest  of  plain- 
tiff and  other  owners  of  land  In  said  county 
of  Dona  Ana  similarly  situated,  who  organ- 
ized and  composed  and  thereafter  oondnu- 
ously  maintained,  operated,  and  utilized  for 
Uie  purposes  aforesaid,  what  was  then,  ever 
■lace  has  bem,  and  now  Is,  known  as  tbe 


'MesUla  Community  Ditch,*  plaintlfFs  said 
predecessor  In  Interest  caused  the  waters,  so 
appropriated  and  diverted  as  aforesaid,  to 
flow  and  otherwise  to  be  conducted  to  and 
upon  tbe  aforesaid  lands  of  plaintiff,  where- 
by said  lands  were  Irrigated  and  rendered 
productive  of  valuable  crops;  that  plaln- 
titrs  said  predecessors  in  interest  thereafter 
continued  so  to  divert  and  cause  to  be  di- 
verted, and  to  conduct  and  cause  to  be  con- 
ducted, said  quantity  of  water  from  said 
Rto  Grande  river,  requisite  and  necessary  for 
the  proper  Irrigation  of  the  hereinabove  de- 
scribed lands,  and  did  continuously  utilize 
said  water  in  Irrigating  said  lands,  and 
thereby  produce  valuable  crops  thereon; 
that  immediately  therefrom  and  continuous- 
ly thereafter,  and  claiming  through  said  orig- 
inal owners,  plaintiff  and  his  mesne  grantors 
from  said  original  owners  have,  ever  since 
said  year  1850,  continuously  diverted,  and 
caused  to  be  diverted,  from  said  lUo  Grande 
river  tbe  aforesaid  quantity  of  water,  requi- 
site and  necessary  for  the  proper  Irrigation 
of  said  lands,  and  have  continuously  con- 
ducted, and  caused  same  to  be  conducted,  to 
and  upon  said  lauds  in  the  manner  and  by 
the  means  aforesaid,  and  there  used  the  same 
for  the  irrigation  and  benefit  of  said  lands 
ever  since  tbe  said  year  1850,  by  reason  and 
by  means  whereof  valuable  crops  have  been 
and  are  being  produced  thereon.". 

Paragraph  B  alleged  advOT»  clatnu'  by  de- 
fendants. 

Paragraph  6  alleged,  in  substance,  that  the 
lands  referred  to  are  situated  wltbin  tbe  dis- 
trict, the  irrigation  of  which  Is  contemplat- 
ed by  means  of  the  Irrigation  system  com- 
monly known  and  designated  as  tbe  "Rio 
Grande  Project,"  contract  covering  the  eou- 
structlon  of  which  has  heretofore  been  enter- 
ed into  between  the  United  States  and  tbe 
Elephant  Butte  Water  Users'  Association. 

In  paragraph  7  plaintiff  asked  leave  of 
the  court  to  insert  the  names  of,  and  to  make 
additional  parties  defendant  any  other  per- 
sons, firms,  or  corporations  subsequently  dis- 
covered to  be  claimants  of  any  right  adverse 
to  the  aforesaid  rights  of  plaintiff. 

Plaintiff  prayed  that  his  right  to  divert  the 
quantity  of  water  mentioned  might  be  es- 
tablished, and  that  the  several  defendants  be 
barred  and  forever  estopped  from  baring  or 
claiming  any  right  or  title  In  or  to  tbe  use 
of  such  waters  adverse  to  the  plaintiff,  anil 
that  the  respective  rights  of  the  several  par- 
ties defendant  In  and  to  the  waters  of  said 
river  might  In  like  manner  be  ascertained, 
fixed,  declared,  and  established.  Plaintiff  al- 
so asked  for  general  relief. 

Among  the  defendants  are  divers  communi- 
ty ditches,  one  thereof  being  the  Mesilla  Com- 
munity Ditch. 

W.  W.  Cox,  one  of  the  Individual  de- 
fendants, interposed  a  demurrer  upon  the 
gronnde:  "(1)  That  there  Is  a  defect  in  the 
parties  plalndff.  In  that  the  complaint  showa 
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upon  Its  face  that  plaintiff  baa  not  been,  and 
Is  not  now,  nor  have  bis  predecessors  In  In- 
terest been,  appropriating  or  diverting  any 
waters  from  the  Bio  Qrande  river  In  any 
quantity  whatever,  but  it  appears  on  the 
face  of  the  complaint  that  whatever  right 
or  interest  in  and  to  any  diversion  or  ap- 
propriation of  waters  of  the  Rio  Grande 
river  the  plaintiff  may  now  have,  or  he  or 
his  predecessors  In  interest  may  have  had,  la 
by  reason  of  and  by  virtue  of  certain  ap- 
propriations and  diversions  of  the  waters 
of  the  said  Rio  Grande  river  made  by  the 
MesUIa  Community  Ditch.  <2)  That  it  ap- 
pears on  the  face  of  the  comphilnt  that  the 
Mesllla  Community  Ditch,  being  a  corpora- 
tion under  and  by  virtue  of  the  laws  of  the 
state  of  New  Mexico,  and  being  trustee  for 
the  plaintiff,  is  the  real  party  in  interest  in 
any  cause  or  action  to  determine  and  adju- 
dicate any  rights  that  plaintiff  may  have  by 
reason  of  the  beneSdat  use  of  any  waters 
appropriated  and  diverted  as  alleged  in  the 
complaint  (3)  That  It  appears  on  the  face 
of  the  complaint  that  no  cause  or  reason  ex- 
ists to  maintain  the  action;  It  not  appear- 
ing that  he  has  demanded  of  the  said  Me- 
sllla Community  Ditch  that  the  action  be 
commenced  for  the  benefit  of  him,  the  said 
plaintiff,  and  others  similarly  situated." 

F.  J.  t>.  Westell,  another  of  the  Individ- 
ual defendants,  filed  a  demurrer  apon  the 
grounds:  "(1)  That  the  complaint  does  not 
show  by  w)rat  right  plalntUTs  alleged  pred- 
ecessors in  interest  diverted  the  waters  of 
the  Rio  Grande  river,  nor  that  any  such  right 
to  divert  ever  existed  in  favor  of  said  al- 
leged predecessors  in  interest,  not  that  plain- 
tiff Is  now  the  bona  fide  holder  or  owner  of 
any  right,  or  has  any  right  to  the  present 
use  of  any  of  the  alleged  diverted  water,  nor 
what  amount  of  water  was  diverted  from  the 
MesUIa  Community  Ditch.  (2)  Tb&t  there  is 
a  defect  in  parties  plaintiff,  In  that  the  com- 
plaint shows  upon  its  face  that  plaintiff's  al- 
leged  right  to  divert  waters  of  the  Rio 
Grande  river  was  transferred  to  the  Mesllla 
Commonity  Ditch,  and  that  the  complaint, 
fails  to  show  any  right  to  divert  any  water 
from,  the  irrigation  system  of  said  Mesllla 
Community  Ditch,  nor  that  plaintiff  is  now 
the  owner  or  bona  flde  bolder  of  any  such 
right,  and  Uwrefore  is  not  the  real  party  in 
interest" 

The  demurrers  were  sustained. 

The  Las  Cmces  Community  Ditch  filed  a 
motion  to  make  the  complaint  more  definite 
and  certain  upon  17  specific  points.  The 
motion  was  sustained  as  to  the  first,  second, 
fourth,  sixth,  seventh,  eighth,  twelfth,  and 
fifteenth  of  such  points,  which  were  as  fol- 
lows: 

"First  Whether  the  said  MesUIa  .  Oom*- 
mnnity  IMch  mentioned  and  referred  to  in 
paragraph  4  of  the  said  complaint  is  a  cor^ 
poratlon  anthoilBed  and  existlag  under  the 
laws  of  the  state  of  New  Mexico  governing 
eommnnity  acequias,  or  ditches,  and  if  the 


said  Mesllla  Commanlty  Ditch  is  such  a  cor- 
poration, whether  or  not  the  plaintiff  is  a 
member  of  the  same. 

"Second.  Whether  the  water  claimed  by 
the  plaintiff  for  the  irrigation  of  his  said 
land  was  appropriated  by  the  plaintiff  or  any 
predecessor  or  predecessors  in  interest  Of 
the  plaintiff  Individually,  or  whether  ther  ap- 
propriation made  by  the  plaintiff  or  any 
predecessor  or  predecessors  in  Interest  was  as 
a  member  or  members  of  the  said  Mesilla 
Community  Ditch." 

"Fourth.  Whether  the  plaintiff  fs  an  inde- 
pendent and  Individual  owner  of  any  water 
right  In  the  said  Rio  Grande  River  for  the 
irrigation  of  his  said  lands,  and.  If  not  such 
an  Individual  owner,  under  what  rules,  ng- 
ulatlons,  and  conditions  the  plaintiff  Is  en- 
titled to  use  water  appropriated  by  the  said 
Mesllla  Community  Ditch  for  the  irrigation 
of  his  said  lands." 

"Sixth.  What  is  the  nature  and  character 
of  the  Bl^liant  Butte  Water  Users'  Associa- 
tion of  New  Mexico  mentioned  In  paragraph 
6  of  the  said  complaint? 

"Sev^th.  Whether  or  not  the  plaintiff  Is  a 
member  of  the  said  Elephant  Butte  Water 
Users'  Association  of  New  Mexico,  and,  if 
such  a  member,  whether  the  plaintiff  has  ex- 
ecuted any  contracts  or  agreement  with  the 
said  Elephant  Butte  Water  Users'  Associa- 
tion of  New  Mexico,  whereby  the  plaintiff 
has  agreed  to  surrender  the  control  and  dis- 
tribution of  ail  the  waters  heretofore  ap- 
propriated by  bim  or  his  predecessors  in  In- 
terest from  the  said  Rio  Grande  river  to  tlw 
said  Eleidiant  Butte  Water  Users'  Associa- 
tion. 

"Eighth.  Whether  the  plaintiff  and  aU  of 
the  defendants  in  this  action,  save  and  ex- 
cept the  several  community. ditches  made  de- 
fendants herein,  have  entered  Into  any  agree- 
ment or  agreements  touching  the  surrender  to 
the  said  Elephant  Butte  Water  Users'  Asso- 
ciation of  the  waters  from  the  Rio  Grande 
River  claimed  by  the  defendants,  and.  If  so, 
the  nature,  character,  and  purport  of  the 
said  agreement" 

"Twelfth.  How  and  by  what  means  the 
water  from  the  Rio  Grande  River,  bereti^re 
used  by  the  plaintiff,  for  the  Inlgatlott  of 
his  said  lands,  has  been  distributed  to  the 
plaintiff." 

"nfteeath.  If  the  plaintiff  is  a  member  of 
the  said  Mcdlla  Community'  Aceqnia,  what 
is  tlie  area  of  lands  irrigated  1^  the  ssid  Me- 
sllla Aoequia,  and  wliat  proportions  do  tb» 
lands  of  the  plaintiff  bear  to  the  total  area 
of  lands  irrigated  by  the  Mesllhi  Community 
Acequiar 

Plaintiff  elected  to  stand  upon  tlie  ema- 
plaint  and  d^Uned  to  plead  farther;  there- 
upon Judgment  was  rendered  dlsmlaring  the 
case  at  plalntifTs  cMts  as  to  the  defendant 
named  In  the  motion  and  as  to  the  deftaid- 
ants  who  filed  tiie  resjwctive  demnrrem 
From  the  Jn^ment  thos  fendwed  this  ap- 
peal Is  prosecuted. 
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Holt  &  Sutberland,  of  Las  Crnces,  for  ap- 
pellant. Mark  6.  Thompson,  of  Ijas  Oruces, 
for  appellees  Cos  and  Westell,  Tonng  A 
Young,  of  Las  Cnices,  for  appeitee  Las  Crn- 
ces Community  Ditch. 

ROBERTS,  C.  J.  (after  stating  the  facts 
as  alx>Te).  We  will  first  consider  the  action 
of  the  district  court  In  soatalnlng  the  demur- 
rers, a,s  our  conclusion  upon  the  legal  ques- 
tions raised  by  the  demurrers  will  necessari- 
ly determine  many  of  the  questions  raised 
by  the  motion  Interposed  by  the  Lao  Cruces 
Community  Ditch. 

The  principal  contention  of  the  demurring 
defendants  Is  that  the  suit  at  bar  cannot  be 
maintained  by  the  plalntUT  for  the  reason 
that  he  la  not  the  real  party  in  Interest,  but 
that  the  Mesllla  Community  EHtch  Is  the  r^ 
party  in  interest,  because,  it  Is  claimed  by 
the  defendants,  that  the  said  Mesllla  Com- 
munity Ditch  was  the  original  appropriator 
of  the  waters,  the  right  to  the  exclusive  use 
of  which  Is  claimed  by  the  plaintiff,  and  by 
virtue  of  the  further  fact  that  said  com- 
munity ditch  is  the  trustee  for  plaintiff,  and 
that  plaintlfl  has  failed  to  allege  demand  up- 
on said  community  ditch  to  prosecute  the 
action  for  the  benefit  of  himself  and  others 
similarly  situated.  Appellant  claims  that 
none  of  the  points  raised  by  the  demurrer 
can  properly  be  reached,  when  considered  In 
the  light  of  plaintlfTs  complaint,  and  can  be 
raised  only  by  answer ;  nevertheless,  in  view 
of  the  importance  of  the  litigation  and  the 
desirability  of  obtaining  an  early  decision 
of  the  main  questions  involved,  we  are  asked 
to  consider  the  questions  raised  upon  the 
merits,  and  will  therefore  treat  all  the  points 
discussed  as  properly  before  us  for  determi- 
nation, without  further  inquiry. 

Sections  20  and  21,  c  49,  S.  L.  1907,  pro- 
vide for  the  adjudication  of  the  rights  to  the 
use  of  the  water  of  any  stream  system,  by 
an  appropriate  action  in  any  district  conrt 
which  has  Jurisdiction  to  hear  and  determine 
the  same. 

[2]  In  order  to  dispose  of  the  questions 
raised  by  the  demurrer  It  will  be  necessary 
to  con^tlder  the  history,  nature,  and  character 
of  community  ditches,  and  the  relations 
which  exist  between  the  consumer,  or  mem- 
bers of  such  community  corporations,  and  the 
corporation.  Also  the  nature  and  character 
of  the  right  to  the  use  of  the  water  of  the 
public  streams  of  New  Mexico.  Briefly  stat- 
ed, the  question  is  whether  the  appropriation 
of  the  water  was  made  by  the  commnnlty 
acequia,  or  the  individual  consumer. 

11]  The  community  irrigating  ditch  or 
acequia  is  an  institution  peculiar  to  the  na- 
tive people  living  in  that  portion  of  the 
southwest  whicli  was  acquired  by  the  United 
States  from  Mexico.  It  was  a  part  of  their 
system  of  argricuUure  and  community  life 
long  before  tbe  American  occupation.  After 
the  territory  of  New  Mexico  was  organized, 
tbe  Legialatttre,  by  the  act  of  Jannary  7, 18S2 


(Laws  1851-62,  p.  276),  provided  for  the  gov- 
ernment of  community  acequlas,  and  doubt- 
less Incorporated  Into  the  written  law  of  tbe 
territory  the  customs  theretofore  governing 
such  communities.  Under  the  act  In  ques- 
tion, elections  were  to  be  called  and  held  by 
jnstlces  of  the  peace  of  the  various  precincts 
of  the  territory,  at  which  all  the  owners  or 
tenants  of  lands  to  be  Irrigated  therefrom 
were  permitted  to  vote  for  overseers  of  such 
dltdHes.  It  was  made  the  duty  of  such  over- 
seers td  superintend  the  repairs  and  excava- 
tions on  such  ditches,  to  apportion  the  per- 
sons or  number  of  laborers  to  be  furnished 
by  the  prt^rietors,  to  regulate  them  accord- 
ing to  tbe  quantity  of  land  to  be  irrigated  by 
each  one  from  said  ditch,  to  distribute  and 
apportion  the  water  in  the  proportion  to 
which  each  was  entitled,  taking  Into  consld- 
eratloD  the  nature  of  the  seed,  crops,  and 
plants  cultivated,  and  to  conduct  and  carry 
on  said  distribution  with  justice  and  impar- 
tiality. Further  provision  was  made  as  to 
the  repair  of  ditches,  the  calling  out  of  la- 
borers, the  punishment  of  overseers  for  neg- 
lect of  duty  and  of  all  persons  obstructing  or 
Interfering  with  the  flow  of  water  in  a  com-' 
munlty  acequia.  Thereafter,  at  almost  every 
session  of  the  Legislature,  laws,  either  gener- 
al or  special,  were  enacted  relative  to  such 
acequlas,  but  no  Important  change  was  made 
until  1895,  when,  by  eedon  1,  c.  1,  8.  L^  1895, 
the  Legislature  provided  that  "All  community 
ditches  or  acequlas,  now  constructed  or  here- 
after to  be  constructed  In  this  territory,  shall 
for  the  purposes  of  this  act  l>e  considered  as 
corporations  or  bodies  corporate,  with  iwwer 
to  sue  or  to  be  sned  as  such."  The  act  in 
question  was  purely  admlcistratlve.  It  did 
not  confer  upon  the  organization,  in  its  cor- 
porate capacity  thus  created;  the  power  to 
acquire  or  hold  title  to  water  rights.  The 
words  "for  the  purposes  of  this  act"  are 
words  of  express  limitation,  and  such  corpo- 
rations, so  created,  have  and  possess  no  pow- 
ers DOt  thereby,  either  expressly  or  impliedly, 
granted  them.  This  being  trae,  we  are  com- 
pelled to  resort  to  a  consideration  of  the 
history,  nature,  and  character  of  such  assod- 
atlons,  for  the  purpose  of  determining  the 
relation  of  the  consumer  to  the  corporation, 
and  the  nature  and  character  of  the  right  to 
the  use  of  water  which  he  acquired  by  virtue 
of  his  membership  therein. 

New  Mexico  being  In  the  arid  region,  the 
early  settlemmts  were  established  along  the 
banks  of  per^mlal  rivers,  or  In  the  mountain 
valleys  where  water  from  springs  and  creeks 
was  reasonably  certain  to  be  available  for 
irrigation  at  the  needed  times.  As  a  protec- 
tion against  Indians,  settlements  were  made 
in  communities,  and  tbe  people  built  their 
houses  and  established  their  towns  and  plaz- 
as close  together,  and  cultivated  tbe  lands  In 
email  tracts  adjacent  to  the  settlement! 
When  a  settlement  was  established,  the  peo- 
ple by  their  Joint  effort  would  construct  an 
irrigatton  dltdi,  suffldently  lacne  to  convegr 
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irater  to  their  lands  for  the  Irrigation  of 
Crops.  Each  Indlvldiial  owned  and  cultivat- 
ed a  specific  tract  of  land,  sufiSclent  to  pro- 
Tide  food  for  the  needs  of  his  family,  and 
from  the  main  ditch  laterals  were  run  to  the 
various  tracts  of  land  to  be  watered.  The 
distribution  of  the  water  and  the  repair  of  the 
ditch  was  In  charge  of  a  mayordomo,  or  of- 
ficer elected  by  the  water  users  under  the 
ditch.  This  official  would  require  the  water 
users  t6  coutrlbute  labor  toward  the  repair 
of  the  ditch  and  Its  maintenance,  and  also 
distributed  the  water  to  the  various  irriga- 
tors equitably.  In  proportion  to  the  land  to 
be  irrigated,  as  his  necessities  required. 
When  a  landholder  under  a  community  ace- 
quia  conveyed  his  real  estate,  his  right  to  the 
use  of  water  as  a  member  of  the  community 
passed  with  the  real  estate. 

[*)  In  New  Mexico,  the  "Colorado  doc- 
trine,", as  it  is  termed,  of  prior  appropriation 
prevails.  Established  or  founded  by  the  cus- 
tom of  the  people,  it  grew  out  of  the  condi- 
tion of  the  conntry  and  the  necessities  of  its 
citizens.  The  common-law  doctrine  of  ri- 
parian right  was  not  suited  to  an  arid  re- 
'glon,  and  was  never  recognized  by  the  peo- 
ple of  this  Jurisdiction.  When  the  question 
came  before  the  courta  for  adjudication  (Al- 
buquerque L.  &  I.  Co.  T.  Gutierrez,  10  N.  M. 
107,  61  Pac.  367),  the  doctrine  of  prior  ap- 
propriation was  recognized  by  the  conrts  and 
became  the  settled  law  of  the  territory.  The 
Judicial  declaration,  however,  did  not  make 
the  law;  It  only  recognized  the  law  as  it 
had  been  established  and  applied  by  the  peo- 
ple, and  as  it  had  always  existed  from  tlie 
first  settlement  of  this  portion  of  the  coun- 
try. This  construction  of  the  law  by  the 
courts  has  been  consistently  adhered  to  by 
the  I^eglslatnre  of  the  territory,  as  the  vari- 
ous acts  upon  the  subject  will  show. 

[11]  The  latest  definition  of  the  term  "ap- 
propriation of  water"  under  the  Arid  Region 
Doctrine  of  Appropriation,  by  Kinney,  in  his 
work  on  Irrigation  and  Water  Rlghte  (2d 
Bd.)  S  707,  is  as  follows:  "The  appropriation 
of  water  consists  In  the  taking  or  diversion  of 
it  from  some  natural  stream  or  other  source 
of  water  supply.  In  accordance  with  law,  with 
the  intent  to  apply  it  to  some  beneficial  use 
or  purpose,  and,  consummated,  within  a  rea- 
sonable time,  by  the  actual  application  of  all 
of  the  water  to  the  use  designed,  or  to  some 
other  useful  purpose." 

[4]  The  water  In  the  public  stream  belongs 
to  the  public.  The  approprlator  does  not  ac- 
quire a  right  to  specific  water  flowing  in  the 
stream,  but  only  the  right  to  take  therefrom 
a  given  quantity  of  water,  for  a  specified  pur- 
pose. Be  acquires  this  right  as  above  stated. 
Necessarily  he  must  have  some  suitable  ditch* 
or  other  device,  to  enable  him  to  take  the 
water  from  the  stream.  In  other  words,  the 
water  must  be  captured  l)efore  It  can  be  at>- 
pUed  to  a  beneficial  use.  In  order  to  apply 
the  water,  and  thereby  invest  the  appropria* 
tor  with  a  right  to  continue  to  take  and  use 


the  same,  he  must  have  suitable  appliances 
for  conducting  the  water  to  the  place  of  ase, 
otherwise  he  would  not  be  able  to  use  tbe 

same. 

[S]  The  intention  to  apply  to  t>eneficlal  use. 
the  diversion  works,  and  the  actual  diversion 
of  the  water  necessarily  all  precede  the  ap- 
plication of  tbe  water  to  the  use  intended, 
bnt  It  Is  the  application  of  the  water,  or  the 
intent  to  apply,  followed  with  due  diligence 
toward  application  and  ultimate  application, 
which  gives  to  the  approprlator  the  contin- 
ued and  continuous  right  to  teke  the  water. 
AH  the  steps  precedent  to  actual  application 
are  but  preliminary  to  the  same,  and  design- 
ed to  consummate  the  actual  application. 
Without  such  precedent  steps  no  application 
could  be  made,  bnt  it  is  the  application  to  a 
benefidal  use  which  gives  the  conttnotoc 
right  to  divert  and  utilize  the  water. 

[•]  Applying  these  principles  to  a  commu- 
nity acequla,  and  tbe  question  raised  by  tbe 
demurrers  in  this  case  become  easy  of  so- 
lution. A  number  of  people  settle  In  a  given 
commonity,  each  owning  lands  capable  of 
being  Irrigated  from  a  natural  stream.  A., 
for  example,  conceives  the  idea  of  irrigating 
his  farm.  He  finds  that  his  neighbors  like- 
wise desire  to  irrigate  their  lands.  They 
agree  to  construct  a  common  ditch  to  the 
source  of  supply.  Bach  Individual  contrib- 
utes his  labor  and  money,  and  the  ditch  Is 
constructed,  capable  of  carrying  a  sufficient 
amount  of  water  to  irrigate  the  lands  of  all 
the  parties.  They  appoint  a  mayordomo  or 
superintendent,  whose  business  it  is  to  divert 
the  waters  from  the  stream  into  the  irrigat- 
ing ditch.  This  mayordomo  is  bnt  the  agent 
of  the  indiridual  owners  of  the  lands  under 
the  ditch,  and  when  he  turns  the  water  in  he 
is  acting  for  them.  The  water  flows  down 
the  ditch  and  A.  takes  therefrom  the  water 
to  irrigate  his  term.  He  haa  applied  the 
water  to  a  beneficial  use,  and  by  reason  of 
such  (U)pllcation  he  has  acquired  the  right 
to  continue  to  divert  from  the  public  waters 
a  sufficient  amount  to  irrigate  his  lands. 
The  people  under  the  community  system,  as 
stated,  have  no  right  to  any  specific  water 
flowing  in  tbe  river,  but  by  the  completed  ap- 
propriation each  has  the  right  to  continue  to 
divert  therefrom  water  snfflcient  for  the  pur- 
pose for  which  it  is  used. 

[7]  The  ditch,  or  carrier  system,  having 
been  constructed  by  the  Joint  labors  of  all 
the  water  users,  is  owned  by  them  as  tenants 
in  common ;  each  having  a  common  Interest 
in  the  same.  While  this  is  true,  each  has  a 
several  right  to  teke  water  from  the  stream 
system  tor  the  irrigation  of  his  lands.  After 
the  water,  the  right  to  divert  which,  as  stat- 
ed, Is  vested  In  the  several  parties,  has  been 
actually  diverted  under  such  several  righh^ 
into  the  ditch,  and  reduced  to  possession,  and 
by  such  diversion  becomes  iBtemdngled,  such 
waters  are  probably  owned  by  the  parties  as 
tenants  in  common.  Under  such  community 
fcystenub  the  water  .commiBrtomera  or  mayw* 
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domo  had  general  cbarge  6t  the  ditch  and 
distributing  system ;  It  was  bis  dnty  to  keep 
It  In  repair,  assessing  the  labor  upon  the 
parties  using  the  ditch.  He  diverted  the 
water  Into  the  ditch,  but  only  by  virtue  ot 
rights  acquired  by  Individual  users-,  by  com- 
pleted appropriations,  or  rights  acquired  to 
divert  water.  He  distributed  the  waters 
equitably  to  the  several  users,  in  proimrtlon 
to  the  lands  irrigated,  taking  Intd  considera- 
tion the  nature  of  the  crops  and  quantity  re- 
quired. No  one  is  entitled  to  waste  water. 
When  his  requirements  have  been  satisfied, 
be  no  longer  has  a  right  to  the  use  of  water, 
but  must  penult  others  to  use  it. 

Such  being  the  case,  we  are  of  opinion,  that , 
prior  to  the  enactment  of  the  statute  of  1895, 
supra,  making  such  community  acequlas  cor- 
porations, for  certain  purposes,  each  individ- 
ual water  user  under  a  community  acequla' 
was  the  owner  of  a  right  to  take  water  from 
the  public  stream  or  source  from  which  it 
was  drawn,  wliich  right  was  divorced  from 
'  and  independent  of  the  right  enjoyed  by  his 
co-consumer;  that  the  fact  that  such  water 
was  diverted  into  a  dltcb,  owned  in  ctnnmon 
with  other  water  users,  did  not  give  such 
other  users  any  interest  in,  or  contr<d  over, 
the  right  to  take  water,  or  water  ri^t,  which 
each  Individual  consumer  possessed;  that 
the  right  to  divert  water,  or  the  water  right, 
is  appnrtenaut  to  specified  lands,  and  Inheres 
In  the  owner  of  the  land;  that  the  right  Is  a 
several  rigfht,  owned  and  exercised  by  the 
Individual,  and,  the  officers  of  the  community 
acequia,  In  diverting  the  water  act  only  as 
tbe  agents  of  the  appropriator. 

Section  44,  c.  49.  S.  L.  1907,  provides:  "All 
water  used  In  this  territory  for  Irrigation 
pnn>ose8,  except  as  otherwise  provided  in 
this  act,  shall  be  considered  ai^urtenant  to 
the  land  upon  which  It  is  used."  This  provi- 
sion was,  we  believe  but  a  recognition  of  the 
law  relative  to  waters  used  for  irrigation, 
established  by  general  cnatonL  Where  land 
Is  owned  in  severalty,  to  which  a  water  right 
Is  appurtenant,  which  vrater  r^t  is  of  course 
only  a  right  to  take  firom  the  public  stream  a 
sufficient  amount  of  water  to  properly  Irri- 
gate the  land,  we  foil  to  understand  how 
such  a  Tight  could  be  owned  In  common  with 
other  water  users. 

Appellees  have  dted  us  to  section  €2, , 
Black's  Pomeroy  on  Water  Rights,  where  the 
author  says:  "Whenever  ditches  or  other 
structures  for  diverting  or  appropriating 
water  belong  to  two  or  more  proprietors, 
such  owners  are,  in  the  absence  of  special 
agreements  to  the  contrary,  tenants  In  com- 
mon of  the  ditch,  and  of  the  water  rights  con- 
nected therewith,  and  their  proprietary  rights 
are  governed  by  the  rules  of  law  regulating 
tenancy  in  common" — and  also  refer  to  the 
cases  of  SL  Anthony  Falls  Water-Power  Co. 
V.  City  of  MlnneapoUs,  41  Minn.  270,  43  N.  W. 
86;  Bradley  v.  Harkness,  26  Cal.  69;  Lytle 
Creek  Water  Co.  t.  f  erdew,  65  CaL  447,  4 


Fac  426.  The  learned  author  and  the  courts, 
we  believe,  erroneously  consider  the  water 
rights  attached  to  the  ditch,  which  of  course 
is  owned  by  the  parties  constructing  it  as 
tenants  in  common,  whereas  said  water  rights 
are  appurtenant  to  the  lands  owned  in  sever* 
alty  by  the  parties.  The  ditch  is  simply  the 
carrier,  or  agency  employed  by  the  parties, 
to  conduct  the  water,  tbe  right  to  which  is 
appurtenant  to  the  land,  to  the  land  to  be 
Irrigated.  Suppose,  for  example,  that  two 
farmers  each  owned  a  farm;  their  lands 
being  contiguous.  In  order  to  reach  their 
lands  they  should  Jointly  construct  a  wagon 
road  to  the  same.  The  road  would  be  owned 
by  the  parties  Jointly  or  as  tenants  In  com- 
mon. Bach  would  have  the  right  to  use  the 
road.  The  fact  that  they  haul  their  produce 
raised  on  the  farm  over  the  wagon  road  thus 
constructed  would  not  make  them  tenants  in 
common  of  the  crops  so  hauled.  However,  if 
they  should,  for  Instance,  mix  thuir  grain 
together,  for  the  purpose  of  hauling  it  to 
market,  they  would  of  course  be  tenants  In 
common  of  the  grain  so  commingled. 

In  the  case  of  Norman  v.  Corbley,  32  Mont 
1^,  79  Paa  1059,  this  principle  is  applied 
by  the  Supreme  Court  of  Montana.  The 
court  say:  "To  constitute  a  tenancy  in  com- 
mon there  must  be  a  right  to  the  unity  of 
possession  (17  Am.  ft  Eng.  Enc.  [2d  Ed,] 
651,  and  cases),  and  If  this  right  is  destroyed, 
the  tenancy  no  longer  exists.  With  respect  to 
a  water  right  this  unity  hiust  extend  to  Qie 
right  of  user,  for  the  parties  can  have  no 
title  to  the  water  Itself." 

In  the  case  of  City  of  Tellurlde  t.  Davis, 
33  Colo.  356.  80  Pac.  1051,  108  Am.  St  Rep. 
101,  the  Colorado  Supreme  Court  considered 
a  similar  question.  There  two  parties  con- 
structed a  ditch  for  the  purpose  of  conveying 
water  to  mining  claims,  each  owning  a  s^ttp 
rate  claim.  The  waters  were  carried  throng 
the  ditch  to  the  idalms,  where  each  party 
utilized  one-half  of  the  water.  The  trial 
court  held  that  the  appropriation  made  by 
tbe  parties  was  a  Joint  appropriation,  and  was 
owned  and  held  by  them  as  tenants  in  common 
and  that  neither  conld,  without  the  consent 
of  the  other,  divide  the  water  at  any  otbeg 
point  than  where  they  had  theretofore  ^vld- 
ed  it  nor  divert  or  take  his  water  through 
a  different  beadgate.  The  court  say:  "We 
think  the  court  below  erred  in  holding  that 
the  appropriation  made  by  Brown  and  Davis 
Invested  them  with  a  Joint  ownership  of  the 
water  appropriated.  While  It  Is  true  that 
they  acted  together  In  making  the  appropria- 
tion and  In  constructing  the  ditch,  it  was 
their  understanding  that  each  was  to  be  en- 
titled to  one-half  of  the  water  so  appropriat- 
ed, and  such  share  was  to  be  applied  on  the 
separate  estate  and  land  of  each;  and,  while 
there  was  a  unity  of  possession  in  the  water 
while  it  was  being  carried  through  the  ditch, 
yet,  when  It  reached  the  Ohio  placer,  the 
property  of  Mr.  Brown,  such  unity  of  posses- 
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slon  ceased,  and  one-balf  of  tbe  water  waa 
diverted  to  bis  Individual  use,  while  the  re- 
maining one-lialf  was  continued  on  till  It 
reached  the  Kokomo  placer,  the  separate  and 
indlTidual  property  of  appellee.  The  water 
was  not  used,  or  to  be  naed,  upon  any  land 
Jointly  owned  by  them,  but  as  stated  above, 
was  to  be  used  uptm  eaCb  one's  separate  and 
individual  land.  In  tbese  drcumstances,  tbe 
right  io  a  nnlty  of  possession  necessary  to  con- 
stitute a  tenancy  In  conunoo  did  not  extend 
to  tbe  right  of  user,  wblch  Is  ensential  to  the 
existence  of  such  a  tenancy  in  a  watw  rlc^t 
Norman  t.  Oorbley,  82  Mont  196,  19  Pac. 
1059." 

[I]  EHd  the  act  of  iSOS  change  the  status, 
In  this  regard,  of  tbe  right  acquired  by  the' 
individual  to  divert  and  utilize  water  from  a 
public  stream?  This  qnoBtlon  was  apparently 
fully  answered  by  tbe  territorial  Supreme 
Court,  iu  the  case  of  Candelarta  t.  ValleJos, 
13  N.  M.  147,  81  Pac.  S89,  where  it  enunciated 
tbe  doctrine  that  the  oisanisatlon  of  sucb  an 
association  in  no  manner  Involved  the  sur- 
render of  Individual  property  rights.  The 
court  say:  "We  ate.of  opinion  that  under  that 
system  be  remained  as  any  other  citizen  vest- 
ed with  full  rights  of  property,  sacred  again^ 
any  alienation  except  by  Us  consent  or  by 
due  process  of  law.  •  •  •  The  corpora- 
tion thus  created  •  •  *  has  only  the 
powers  expressly  or  by  necessary  implication 
granted  to  it  by  the  act  creating  it  and  no 
more.  It  belongs  to  the  class  of  corporations 
known  as  public  lovcluntary  quasi  corpora- 
tions—citing Elmore  v.  Drainage  Commls- 
slonera,  13Q  111.  269-273,  25  N.  E.  1010,  2S 
Am.  St.  Rep.  363.  •  •  •  This  was  no  vol- 
untary organization;  the  owners  of  these 
lands  and  the  water  rights  appurtenant  there- 
to were  not  given  leave  to  Incorporate,  as  a 
preliminary  to  which  they  deeded  their  sev- 
eral boidiogs  to  the  corporation.  On  the 
contrary,  the  Legislature,  for  the  purpose 
purely  of  more  conveniently  and  economically 
distributing  the  water  upon  such  lands,  and 
thus  perhaps  of  leaving  by  such  economical 
use  an  overplus  for  new  appropriations,  de- 
cided to  make  corporations  out  of  each  of  the 
ditches.  Tbe  Legislature  did  not  take  away 
or  diminish  any  property  rights  previously 
held  by  the  several  owners,  nor  could  it  do 
so.  *  *  *  As  It  could  not  by  Its  flat  con- 
fiscate the  property  of  its  citizens,  it  could 
not  by  creating  a  corporation  and  officers 
thereof  condde  to  such  corporation  the  power 
to  confiscate  property.   •   •   • " 

The  words,  "  'that  audi  officers  shall  have 
general  charge  of  all  affairs  pertaining  to 
tbe  same,'  *  *  *  do  not  disturb  property 
rights  as  they  previously  existed  In  tbe  vari- 
ous coparceners;  they  do  not  disturb  or  de- 
stroy priorities  as  they  existed  before  the 
statute  of  incorporations;  they  do  not  give 
the  power  to  take  away  from  one  tbe  water 
belonging  to  Um  and  to  give  it  to  another." 


The  act  In  question  was  admlnistratlTc 
<Hily,  and  for  convenience  gave  a  legal  status 
to  such  organizations,  in  order  to  facilitate 
the  distribution  of  tbe  water  and  the  mainte- 
nance of  the  ditches  and  laterals.  It  did 
not  attempt  to  interfere  wltb  the  rights  there- 
tofore owned  by  the  IndivlduaL  It  could 
not,  had  it  80  desired,  bave  arbitxarlly  di- 
vested the  Individual  of  his  rigbt  to  divert 
and  utilize'  water  and  invest  the  same  in  the 
corporation  it  created.  Tliat  it  did  not 
attempt  to  do  so  Is  plain. 

ff]  It  our  conclusion  is  sound,  and  tbe 
right  to  divert  and  otiUze  water,  acqoired 
under  a  community  ditch,  is  a  several  right, 
v^ted  In  the  individual  approprlator,  it  nec- 
essarily follows  that  the  Individual  Is  a  prop- 
er and  necessary  party  In  an  action  for  the 
adjudication  of  water  rights,  where  such 
rights  are  exercised  through  a  community 
ditch.  It  it  be  true  that  tbe  individual  is 
tbe  owner  of  the  right  to  divert  water,  it 
woula  necessarily  foUow  that  he  would  only 
be  bound  by  decree,  in  a  suit,  to  which  he 
was  a  party. 

Appellees  contend  that  the  appelant  nec- 
essarily would  not  have  any  priority  of  rl^t 
over  his  co-water  users  under  the  Mesllla 
Community  Ditch.  Admitting  for  the  purpose 
of  argument  only  that  this  contention  is 
sound,  it  does  not  militate  against  his  right 
to  maintain  this  action.  He  has  the  right 
to  bave  all  the  priorities  adjudicated  and  set- 
tled by  a  decree  of  tbe  court,  even  thonj^ 
such  rights  would  be  held  co-ordinate  and 
equal  with  his  own.  It  was  the  evident  de- 
sign of  the  Legislature,  by  chapter  49,  S.  L. 
1907,  to  have  adjudicated  and  settled  by  Ju- 
dicial decree  all  water  rights  in  the  state,  to 
bave  determined  the  amount  of  water  to 
which  each  water  user  was  entitled,  so  that 
the  distribution  of  water  could  be  facilitated, 
and  tbe  unappropriated  water  to  be  deter- 
mined, in  order  that  it  might  be  utilized. 

The  only  remaining  ground  of  demurrer, 
not  disposed  of  by  what  has  been  above  said, 
is  ground  No.  1  in  tbe  demurrer  interposed 
by  P.  J.  D.  Westell,  viz.:  "That  the  com- 
plaint does  not  show  by  what  right  plalntUfB 
alleged  predecessors  In  Interest  diverted  the 
waters  of  the  Rio  Grande  river,  nor  that  any 
such  right  to  divert  ever  existed  in  favor  of 
said  alleged  predecessors  In  interest,  nor  that 
plaintiff  Is  now  the  bona  fide  holder  or  owner 
of  any  right,  or  has  any  right  to  the  present 
use  of  any  of  the  alleged  diverted  water,  nor 
what  amount  of  water  was  diverted  from  the 
Mesllla  Community  Ditch."  A  reading  of  the 
complaint,  and  construing  the  law  relative 
to  such  water  rights  as  above  applied,  will 
clearly  demonstrate  the  lack  of  merit  In  tbla 
ground  of  the  demurrer.  Oar  conclusion  is 
that  the  district  court  erred  In  sustaining 
eadi  of  said  demurrers. 

We  are  also  of  the  opinion  tbat  the  motion 
to  make  the  complaint  more  definite  and 
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certain.  Interposed  by  the  Las  Cruces  Com- 
munity Ditch,  should  not  have  been  sustain- 
ed, as  to  the  grounds  set  fortb  In  the  state- 
ment of  facts. 

The  first  gronnd  of  the  motion,  which  was 
sustained  by  the  court,  was  that  the  plaintiff 
be  required  to  allege  whether  or  not  the  Me- 
sllla  CommonltT  Ditch  is  a  corporation,  and 
whether  the  plaintiff  is  a  member  of  the 
same.  In  view  of  our  conclusion  as  to  the 
nature  and  character  of  such  corporations  it 
Is  evident  that  such  an  allegation  is  wholly 
unnecessary.  Howerer,  the  facts  alleged  to 
paragraph  4  of  the  complaint  clearly  show 
the  organization  and  existence  of  an  associa- 
tion such  as  was  declared  by  the  act  of  1899 
to  be  a  corporation  for  certain  spedfled  pur- 
poses, and  the  complaint  further  shows  that 
the  plaintiff  Is  a  member  of  such  association. 

The  second,  fourth,  twelfth,  and  fifteenth 
grounds  of  the  motion  sustained  by  the  court 
bare  been  disposed  of  by  what  we  have  said 
In  discussing  the  demurrers,  and  further  ar- 
gument is  unnecessary.  These  grounds  of  the 
motion  were  predicated  upon  the  assumption 
tbat  the  Mesllla  Community  Dltdi  was  the 
proper  party  to  institute  the  action,  and  that 
a  member  of  such  a  community  corporation 
could  not  maintain  the  action  in  his  own 
name,  and  were  designed  to  require  plaintiff 
to  allege  facts  in  bis  complaint  more  clearly 
establishing  the  fact  that  he  acquired  his 
rights  as  a  member  of  such  a  community  as- 
sociation or  corporattoo.  Tbla,  as  we  have 
seen,  would  not  militate  against  his  right  to 
maintain  the  action,  and  such  auctions 
would  add  nothing  material  to  the  complaint 

[10]  The  sixth,  seventh,  and  eighth  grounds 
of  the  motion  were  designed  to  require  plain- 
tiff to  allege  whether  he  had  entered  Into  an 
agreement,  to  convey  his  water  rights  to  the 
Elephant  Butte  Water  Users*  Association, 
and  to  zegutre  him  to  state  the  nature  and 
character  of  such  association.  The  fact  that 
he  had  entered  into  an  agreement  to,  in  the 
future,  convey  bis  rights  to  another  party 
would  not  preclude  him  from  matotalning 
the  suit  He  alleged  in  his  complaint  that 
he  was  the  owner  of  the  right  Until  the  ti- 
tle to  such  right  passed  from  him  be  would 
have  the  right  to  maintain  the  suit  We  foil 
to  perceive  how  It  was  in  any  way  material 
to  the  cause  of  actlou  to  allege  the  required 
facts.  By  sustaining  the  motion  upon  these 
grounds  the  court  required  plaintiff  to  plead 
facts  whicli  were  foreign  and  not  relevant  to 
the  cause  of  actton  set  forth  In  the  complatot, 
and  facts  whldi,  if  tbey  existed,  could  prop- 
erly be  raised,  it  at  ail,  only  by  answer. 

ITor  tile  reasons  stated,  the  cause  la  revers- 
ed, with  directions  to  the  district  court  to 
overrule  the  demurrer,  and  the  motion  to 
make  the  cnmplatot  more  definite  and  cer- 
tain; and,  it  is  so  ordered. 

HANNA  and  PARKER,  JJ.,  concur. 


C»  N.  M.  751 

LA  MRSA  COMMUNITY  DITCH  APPEL- 
ZOELLER  et  al.    (No.  1622.) 

<Snprenk«  Court  of  New  Mexico.  April  28; 
1914J 

(ByttahuM  by  «&«  Court) 
1.  WATKRa  AND  WaTEB  GOCBBES  (|  257*)— 

iRBioATion — CoiucnoN  or  Assessubnts— 

RfMEDT. 

No  remedy  is  provided  for  the  collectloo  of 
assessments  levied  by  acequia  ennmisnoners, 
under  the  provisions  of  paragraph  11  of  the 
Compiled  Laws  of  1897,  as  amended  by  section 

1,  c  44,  S.  L  ltK)3,  except  the  deprivation 
of  the  delinquent  party  of  Uie  right  to  tbe  use 
of  water  until  psymeDt  is  mad^  and  the  com- 
munity officers  are  necessarily  ctmflned  to  tiie 
remedy  given. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  I  312;  Dea  Dig.  | 
257.  •  J 

2.  Waters  and  Waixb  Courses  (I  266*>— 
Irrigation— OmirBBB— Defense. 

Where  a  parly  Is  in  default  in  the  pay- 
ment of  such  an  assessment  RQd  has  been  nutt- 
fied  not  to  take  and  use  water  aotil  such  as- 
sessment Is  paid,  and  such  delinQuent  consum- 
er, in  violation  of  such  order,  takes  aad  uses 
water,  he  is  guilty  of  a  misdemeanor.  It  is  no 
defense,  in  a  prosecution  for  such  misdemeanor, 
to  allege  ana  prove  tbat  the  asseesmeot  so 
levied  and  not  ^d  by  the  water  user  is  exces- 
sive. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec  Dig.  |  266.*] 

8.  INJXTNCTION  ({  118*)— ColfPLAIHT— ESSEH- 
TIA La— iBKEP ARABLE  DaUAOBS. 

In  an  action  for  Injunction  It-  is  essential 
that  the  complaint  disclose  facts  in  order  to 
enable  the  court  to  determioe  from  the  facts  so 
alleged  tbe  neces^ty  of  awarding  the  extraor- 
dinary remedy  of  mjnnction.  The  naked  al- 
legation, that  great  and  Immediate  irreparable 
damage  will  result  to  the  plaintiff,  unsupported 
by  any  facts,  is  not  sufficient  The  complaint 
must  show  how,  Id  what  way,  and  for  what 
reason  tfae  threatened  damages  are  irreparable. 

[Ekl  Note.— For  other  cases,  see  lajunetlo!^ 
Cent  Dig.  U  223-242;  Dec.  Dig.  9  118.»] 

4.  Waters  and  Water  Courses  ({  247*)— 

iBBtOATION  —  UNLAWrni.  DIVERSION  —  IN- 
JUNCTION. 

The  unlawful  diversion  of  wster  from  a 
community  acequia  or  the  naked  trespass,  un- 
accompanied with  great  or  irreparable  damage 
or  mischief  will  not  warrant  equitable  relief,  as 
the  statute  affords  an  ample  remedy. 

[Ed.  Note.— For'  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  1  314;  De&  Dig.  t 
247.*]  " 

6.  Injunction  (|  l(Ki*)— GBonNna— Cbiiiinai. 
Acts. 

Equitj  will  not  Interfere  to  prevent  the 
commission  of  a  crime.  It  will,  however,  in- 
tervene to  protect  property  and  property  rights 
from  irreparable  iojury,  even '  touugh  the  acts 
sought  to  be  enjoined  are  irriminal  acts.  But 
the  court  will  not  award  equitable  relief  mere- 
ly because  the  acts  complaiDed  of  constitute 
a  violation  of  a  criminal  statute. 

[Ed,  Note. — For  other  cases,  see  Injunction. 
Cent  Dig.  i  170 ;  Dec  Dig.  J  102.*] 

6.  PX.EADINO    (i  418*}— OVBBBUUNO  Of  DC- 
UURREB— W  AI VBB. 

When  the  complaint  fails  to  state  a  cause 

of  action,  and  clearly  shows  that  upon  the  case 
as  stated,  the  plaintiff  cannot  recover,  and  the 
demurrer  of  the  defendant  thereto  is  overruled, 
he  may  answer  upon  leave  and  go  to  trial,  wlth- 
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out  lOBinur  the  right  to  .haTe  the  JudgTuent  apon 
tbe  verdict  reviewed  for  the  error  in  overrul- 
ing the  demurrer.  The  error  ta  not  waived  by 
answer,  nor  is  it  cured  by  verdict,  where  the  de- 
fects in  the  complaint  are  i^ot  supplied  by  the 
•▼idence. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  M  1399.  140a-1400;   Dec.  Dig.  i 

7.  Eqtjitt  (S  329*)— Plkadiko— Ccbb  of  Eb- 

BOB. 

While  the  filing  of  a  cross-bill,  founded  on 
matters  of  equitable  co^izance,  will  cure  any 
defects  of  jurisdiction  under  the  ori^nal  bill, 
and  authoriKe  the  grantine  of  relief  to  any 

farty  entitled  thereto,  still,  if  the  cross-bill 
ails  to  state  grounds  for  equitable  relief,  the 
defect  is  not  cured. 

[Ed,  Note. — For  other  cases,  see  Equity,  Cent. 
Dig.  H  650-609;  Dec.  Dig.  fi  329.*] 

8.  iHJusciioic  (I  74*)— Scope  or  Bbvdew— 

EXEBCrSE  OF  DlSCBETION. 

Courts  of  equity  will  not  sit  in  review  of 
the  proceedings  of  subordinate  political  or  mu« 
nicipai  tribunals,  and  where  matters  are  left  Co 
the  discretion  of  such  bodies,  the  exercise  of 
that  discretion  in  good  faith  Is  conclusive,  and 
will  not,  in  the  absenoe  of  fraud,  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  H  142,  150 ;  Dec.  Dig.  {  74.*] 

A.  Sbt-Off  and  Countebcluu  (§  84*)— Sub- 
ject-Maitbb  op  Counterclaim. 

A  couDterclaioa,  under  the  Code,  must  be 
latended  to  answer  the  complaint,  and  must 
run  couDter  to  plaintiff's  deoiand,  in  whole  or 
in  part 

[Ed.  Note.— EV)r  other  cases,  see  Set-Off  and 
Counterclaim,  Cent,  Dig.  if  B6t  S7;  Dec.  Dig. 
I  34.*] 

Appeal  from  DUtilct  Courtt  Dona  Ana 
County;  E.  Xi.  Medlar,  Judge. 

Suit  by  tbe  La  Mesa  Community  Ditch,  n 
corporation,  to  enjoin  Nicholas  Appelsoeller 
and  others  from  using  water  contrary  to  or- 
ders of  commissioners  and  mayordomo. 
From  judgment  for  plaintiff,  defendants  ap- 
peal.   Keversed,  with  directions. 

Holt  &  Sutherland,  of  Las  Cruces,  for  ap- 
pellants. Young  &  Vqung  and  J.  U.  Paxton, 
all  of  Las  Cruces,  for  appellee. 

ROBERTS,  C.  J.  This  Is  a  suit  brought 
toy  tbe  Mesa  CommuDity  Ditch  against  a 
large  number  of  water  right  owners  In  the 
ditch  to  restrain  them  from  using  water  con- 
trary to  the  orders  of  the  commissioners  aod 
mayordomo.  Among  other  things,  the  com- 
plaint alleges  that  on  December  2,  1912,  the 
commissioners  of  the  ditch  made  an  assess- 
meut  for  each  day's  fatigue  current  for  the 
following  year,  "to  provide  fuuda  for  the 
payment  of  the  salary  of  tbe  mayordomo  and 
other  legitimate  expenses  incident  to  the 
proper  conduct  and  maintenance  of  the  ditch 
for  1913."  and  that  such  assessment  was 
necessary  for  the  purposes  mentloDed;  that 
due  notice  of  tbe  assessment  was  given  to, 
and  demand  for  tbe  payment  of  same  made 
upon,  all  water  right  owners;  that  defend- 
ants failed  and  refused  to  pay  tbe  assess- 
ment; that,  to  wit,  May  9,  1913,  plaintiff 
ordered  defendants  not  to  take  or  ase  wa- 


ter  from  the  dlteti  until  the  assenment  was 
paid;  tiiat  defendants  continually  tbereaft< 
er  took  and  used  sucb  water,  and  threatened 
to  continue  so  doing  contrary  to  such  orders, 
"to  plalntlfTs  great  and  Irreparable  dam- 
age"; and  that  plaintiff  bad  no  adequate 
remedy  at  law  in  tbe  premises.  The  com- 
plaint was  Terifled.  and  upon  tbe  ex  parte 
showing  thus  made  a  preliminary  injunction 
was  Issued,  together  with  an  order  to  show 
cause.  To  the  complaint  defendants  tnter^ 
posed  a  demurrer,  upon  the  ground  that  It 
did  not  state  facts  aufiQclent  to  coostltnte  a 
cause  of  action,  because,  among  other  rea- 
sons specified,  It  appears  from  tbe  allegations 
of  the  complaint  that  plaintiff  was  not  with- 
out an  adequate  remedy  at  law,  as  the  stat* 
ute  of  New  Mexico  prescribed  a  specific 
remedy  for  the  wrong  complained  of  by  plain- 
tiff.. The  demurrer  was  overruled.  Defend- 
ants thereafter  filed  an  answer  to  the  mer> 
its,  and  by  way  of  cross  bill  or  counter- 
claim attempted  to  secure  atUrutative  relief 
against  the  plaintiff:  (1)  To  prevent  plahi- 
tiff  from  closing  down  their  various  head- 
gates  and  depriving  them  of  the  use  of  wa- 
ter, because  of  tbe  alleged  illegality  of  the 
assessment;  and  (2)  to  compel  plaintiff  to 
reconstruct  tbe  Intake  and  a  portion  of  the 
main  ditch,  theretofore  alleged  to  have  been 
washed  out  by  floods.  The  ground  set  forth, 
as  a  predicate  for  the  alleged  Ul^ality  of  the 
assessment,  was  as  follows:  "That  as  cross- 
complainants  are  informed  and  believe,  and 
therefore  aver,  said  cash  assessment  in  the 
amount  aforesaid  was  not  necessary  for  the 
payment  of  tbe  salary  of  the  mayordomo  of 
said  community  ditch  and  other  legitimate 
expenses  incident  to  tbe  proper  conduct  and 
malnteDance  of  said  community  ditch,  but 
was,  and  Is.  largely  In  excess  of  the  amount 
required  for  such  purposes."  A  demurrer 
was  inteivosed  to  each  of  said  cross-bills, 
which  was  sustained  as  to  tbe  second  and 
overruled  as  to  Uie  first  Thereu[>on  reply 
was  filed  by  tbe  plaintiff,  and  tbe  cause  pn>< 
ceeded  to  trial.  The  court  held  that  tbe 
burden  of  proof  was  upon  the  defendants  up- 
on their  cross-bill,  and  after  defendants  in- 
troduced their  evidence.  Judgment  was  en- 
tered for  the  plaintiff,  enjoining  defendants 
from  using  water  until  their  assessments 
had  been  paid.  From  the  Judgment  so  no- 
dered  this  appeal  is  prosecuted. 

Appellants  have  assigned  and  discussed  la 
their  brief  many  alleged  errors  relating  to 
rulings  of  the  court  upon  the  pleadings  and 
the  trial  of  tbe  cause.  We  shall  confine  our 
attentiop,  however,  to  the  pleadings,  for  our 
conclusions  thereon  will  dispose  of  tbe  con- 
troversy. 

[t]  In  order  to  arrive  at  an  understand- 
ing of  the  questions  involved.  It  is  perhaps 
advisable  to  set  out  the  sections  of  the  stat- 
ute which  gave  rise  to  tbe  controversy,  as 
the  proper  solution  of  the  questions  present- 
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ed  depend,  more  or  lees,  vpoa  the  proper  con- 
struction of  these  statutes. 

Paragraph  11  of  the  Complied  Laws  of 
18d7,  as  amended  section  1,  c.  44,  S.  L. 
1903,  In  part,  reads  as  follows:  "The  commls- 
eloners  shall  assess  fatigue  work  or  task  of 
all  parties  owning  water  rights  in  said  com- 
munity ditches  or  acequias,  and  shall  have 
power  to  contract  and  be  contracted  with 
and  also  to  make  all  necessary  assessments 
to  proTlde  funds  for  the  payment  of  the 
salary  of  the  nuiTordouio  and  other  Ic^ti- 
mate  expenses  Incident  to  the  proper  con- 
duct and  maintenance  of  the  acegolas  under 
tbeir  charge,  and  also  to  make  contracts  for 
obtaining  water  for  Irrigation  purposes  in 
connection  with  their  ditches,  such  contracts 
to  be  ratifled  by  a  vote  of  a  majority  of 
the  owners  of  water  rights  in  said  ditch- 
es; and  shall  have  a  general  charge  and  con- 
trol of  all  affairs  pertaining  to  the  same, 
together  with  the  power  to  receire  money  in 
lien  of  said  fatlgne  or  task  work  at  a  price 
to  be  fixed  by  them;  and  shall,  Immediately 
upon  taking  office,  provide  by-laws,  rules  and 
regulations  not  in  conflict  with  the  laws  of 
the  territory  for  the  government  of  said 
ditch  or  aceqnia.  and  a  printed  copy  thereof 
shall  be  famished  to  each  owner  of  a  water 
right  In  said  ditch." 

Section  13,  a  L.  1897.  as  amended  by  sec- 
tion 2,  &  44,  8.  L  iwk,  reads  as  foUows: 
"Any  person,  not  the  owner  or  duly  authoriz- 
ed representative  of  the  owner,  of  a  water 
right  In  said  Altch,  or  any  each  owner  or  rep- 
resentative, who  1^11  contrary  to  the  orders 
of  the  mayordomo  or  commissioners,  cut, 
break,  stop  up,  or  interfere  with  said  acequia, 
or  any  contra  or  latwal  acequla  thereof;  or 
take  or  use  water  from  the  same  contrary 
to  such  orders,  shall  be  guilty  of  a  misde- 
meanor, and  upon  complaint  made  before  the 
nearest  Jnsttce  of  the  peace,  a  warrant  shall 
issue  for  his  arrest,  as  in  the  cose  of  any  oth- 
er offense  against  the  territory,  and  upon 
conviction  the  defendant  shall  be  fined  in  a 
sum  of  not  less  than  ten  dollars  nor  more 
than  fifty  dollars  and  In  default  of  the  pay- 
ment of  said  fine  shall  be  confined  in  the 
county  jail  tor  a  period  of  not  less  than  five 
nor  more  than  thirty  days.  And  it  Is  hereby 
made  the  duty  of  the  mayordomo  of  any  such 
acequia,  to  prosecute  In  the  name  of  the  ter- 
ritory of  New  Mexico  any  violation  of  this 
section  whenever  he  shall  obtain  knowledge 
thereof  and  his  failure  to  do  so  shall  be 
deemed  a  misdemeanor,  and  upon  conviction 
thraeof  shall  be  BaeA  In  a  sum  not  less  than 
twenty-five  dollars  nor  more  than  fifty  dol- 
lars or  by  Imprisonment  In  the  county  jail 
not  less  than  ten  iwr  more  than  thirty  days." 

Otiwr  provisions,  relating  to  community 
acequias  will  be  fonnd  in  chapter  1,  0.  L. 
1897,  and  amendments  thereof.  It  Is  not  nec- 
essary to  set  out  In  full  the  other  provisions 
of  the  law,  and  it  probably  will  suffice  to  say 
that  the  Legislature  has  made  provision  for 
the  regulation,  government,  and  control,  of 


acequias,  in  order  to  facilitate  the  distribu- 
tion of  water,  and  the  upkeep  and  reimlr  of 
the  ditches.  A  discussion  of  the  history,  na- 
ture, and  character  of  those  community  ace- 
quias will  be  found  in  the  case  of  Snow  t 
Abalos  et  aL.  140  Fac.  1044,  decided  at  the 
present  term  of  this  court. 

By  the  statutes  provision  is  made  for  the 
ele^irtton  of  commissioners  by  the  water  users 
under  an  acequla.  and  the  duties  of  these 
officials  are  prescribed.  They  are  given  pow- 
er *'to  make  all  necessary  assessments  to  pro- 
vide funds  for  the  payment  of  the  salary  of 
the  mayordomo  and  other  legitimate  expens- 
es Incident  to  the  proper  conduct  and  mainte- 
nance of  the  acequias  under  their  charge." 
Community  acequias  are  made  corporations 
for  certain  pniposes,  with  power  to  sue  and 
be  sued  as  smdi.  A  person  in  default,  after 
due  notice.  In  the  payment  of  the  amount  as- 
sessed against  him,  has  no  right  to  take  or 
use  any  water  ftom  the  acequla,  or  contra 
acequla  or  lateral  thereof.  If  he  does  so,  in 
violation  of  the  orders  of  the  mayordomo, 
his  act  in  so  doing  oonstitntra  a  ml8dei9eanor, 
for  which  he  can  be  punished. 

[2]  No  remedy  Is  provided  fbr  the  collec- 
tion, by  the  officers  of  the  community  acequla, 
of  the  assessments  so  levied,  except  the  dep*. 
rivatlon  of  the  delinquent  party  of  the  right, 
to  the  use  of  the  water  until  payment  is 
made,  and  the  community  officers  are  neces- 
sarily confined  to  the  remedy  ^ven.  This 
would  apprar  to  be  adequate  and  complete 
remedy,  for  the  member  of  the  community 
must  have  water  tor  the  irrigation  of  bla 
landsl  If  be  takes  this  water,  contrary  to 
the  orders  of  the  mayordomo,  he  is  subject 
to  a  fine  of  not  less  than  $10  nor  more  than 
$50.  And  each  time  be  opens  his  headgate 
contrary  to  such  orders  consUtutes  a  sepa- 
rate offense.  In  such  a  prosecution,  it  la  no 
defense  to  all^  and  prove  that  the  assess- 
ments so  levied  and  not  paid  by  the  water 
user  are  excessive,  for  it  must  be  apparent 
that  the  water  user  would  have  no  right  to 
litis^te  the  necessity  of  the  assessment  in  a 
criminal  case  The  only  question  In  such  a 
case  for  determination  Is  whether  the  de- 
fendant took  and  need  the  water  in  viola- 
tion of  the  orders  of  the  mayordomo.  If  such 
official  arMtrarily  and  fraudulently  d^es 
water  to  a  consumer  to  whliA  he  is  justly 
entitled,  he  would  have  his  reconise  in  a 
court  of  equity. 

[3, 4]  The  hill  of  complaint  In  this  case  al- 
leges that  defendants  are  taking  water  in  vio- 
lation of  the  orders  of  Oie  mayordomo,  "to 
plalntiers  great  ai^  immediate  irreparable 
damage."  No  facts  are  alleged,  however, 
showing  any  damage,  other  than  the  foct  that 
appellants  have  not  paid  the  assessment  so 
levied.  This  failure  to  pay  the  assessment, 
in  and  of  Itself,  certelnly  would  not  warrant 
the  conclusion  that  Irreparable  damages 
would  result  from  appellants'  acts  In  taking 
the  water  In  defiance  of  the  orders  of  the 
mayordomo.  In  an  action  for  Injnnctiott  it 
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is  essential  that  the  complaint  disclose  facts 
in  order  to  enable  tbe  court  to  determine, 
from  the  facts  so  alleged,  the  necessity  of 
awarding  the  extraordinary  remedy  of  in- 
junction. The  naked  allegation  that  great 
immediate  Irreparable  damage  will  result  to 
the  plainltff,  unsupported  by  any  facts,  as  it 
Is,  Is  not  sufficient.  Shafor  et  al.  v.  Fry,  164 
Ind.  315,  73  N.  E.  698.  And  the  complaint 
must  show  how,  in  what  way,  and  for  what 
reason  the  threatened  damages  are  irrepara 
ble.  Schuster  v.  Myers,  148  Mo.  422,  50  S. 
W.  103;  Porter  v.  Armstrong,  132  N.  a  66, 
43  S.  E.  542. 

"The  rule  is  that,  when  an  injunction  is 
invofaed  to  restrain  a  threatened  trespass, 
the  facts  showing  the  great  or  irreparable 
damage  of  mischief  apprehended  should  be 
set  out  in  the  complaint  or  petition,  as  a 
bare  averment  to  that  effect  will  not  alone 
suffice,  unless  supported  by  a  proper  aver- 
ment of  facts.  This  Is  essential  In  order  to 
enable  the  court  to  Judge  of  the  necessity  for 
an  injunction.  In  view  of  the  severity  or 
harshness  of  the  remedy  by  injunction,  a 
strict  adherence  to  this  rule  of  pleading  is 
required.  Centrevllle,  etc.,  Turnpike  Co.  v. 
Barnett.  2  Ind.  536 ;  10  Ency.  Pi.  &  Pr.  925, 
926,  950,  954;  High,  Injunctions  (3d  Ed.)  § 
722."  Wabash  Railroad  Co.  v.  Engleman,  160 
Ind.  329,  66  N.  E.  892. 

"The  complaint  alleges  that,  if  the  treas- 
urer Is  permitted  to  collect  this  tax,  'it  will 
work  a  great  and  irreparable  injury  to  the 
plaintiff,'  but  the  facts  are  not  stated  show- 
ing to  the  court  the  nature  of  such  Injury, 
or  how,  or  why,  it  will  result;  and  such  an 
allegation  in  a  pleading  Is  a  mere  conclusion 
of  the  pleader  himself,  which  all  the  author- 
ities hold  to  be  not  the  allegation  of  a  fact. 
High,  S  401,  and  cases  cited.  So  It  will  be 
seen  from  the  foregoing  that  by  no  rational 
rule  of  construction  can  this  complaint  be 
held  good."  Insurance  Co.  v.  Bonner,  24 
Colo.  220,  49  Pac.  366. 

Tliat  a  water  user,  who  Is  being  deprived 
of  water  to  which  he  is  entitled,  for  the  Ir- 
rigation of  his  crops,  may  maintain  an  ac- 
tion in  injunction  to  restrain  the  unlawful 
diversion  of  such  water,  upon  a  proper  show- 
ing, is  well  settled.  This  Is  not  such  case, 
however.  If  we  concede,  without  so  deciding, 
however,  that  the  community  corporation 
could  prosecute  a  suit,  for  the  protection  of 
the  rights  of  the  individual  consumer,  cer- 
tainly, where  It  sought  to  enjoin  the  diver- 
sion of  the  water,  it  would  be  required  to  al- 
lege the  necessary  facts  to  show  Irreparable 
injury,  or  adequate  grounds  for  the  relief 
sought.  The  diversion  of  the  water,  or  the 
naked  trespass,  unaccompanied  with  great  or 
irreparable  damage  or  mischief,  would  not 
warrant  equitable  relief,  as  the  statute  af- 
fords an  ample  remedy.  The  complaint  does 
not  show  that  any  water  user  is  being  de- 
prived of  water  to  which  he  is  entitled,  by 
reason  of  the  alleged  wrongdoing  of  the  de- 
fendants.  For  aught  that  appears  there  Is 


ample  water  for  all  of  plaintiff's  consumers, 
including  those  who  have  not  paid  their  as- 
sessments. 

The  impregnable  barrier,  however,  to  the 
maintenance  of  the  plaintiff's  bill,  is  tliat  it 
has  an  adequate  remedy  at  law.  The  right 
which  it  has  to  close  down  a  consumer's 
headgate,  and  preclude  his  use  of  water  un- 
til he  pays  his  delinquent  assessment  Is  a 
statutory  right,  for  the  invasion  of  which  a 
statutory  remedy  is  provided. 

"Where  a  new  right,  or  the  means  of  ac- 
quiring It,  is  conferred,  and  an  adequate  rem- 
edy for  Its  invasion  Is  given  by  the  same 
statute,  parties  injured  are  confined  to  the 
statutory  redress."  Smith  v.  Lockwood,  13 
Barb.  (N.  Y.)  209.  And  this  Is  especially 
true,  in  the  absence  of  showing  of  equitable 
grounds  for  relief. 

[B]  It  Is  the  universal  rule  that  equity  will 
not  Interfere  to  prevent  the  commission  of  a 
crime.  There  Is,  of  course,  an  exception  to 
this  rule,  which  Is  as  general  as  the  rule, 
viz.,  that  equity  will  intervene  to  protect 
property  and  property  rights  from  Irreparable 
injury,  even  though  the  acts  sought  to  be 
enjoined  are  criminal  acts.  But  the  courts 
will  not  award  equitable  relief,  in  the  ab- 
sence of  a  showing  of  irreparable  injury, 
merely  l>ecause  the  acts  complained  of  con- 
stitute a  violation  of  a  criminal  statute. 
High  on  Injunctions  (4th  Ed.)  §  20 ;  Bishop's 
Xew  Crimbial  Procedure,  g8  1412,  1415.  And 
see  notes  to  Ex  parte  R.  J.  Allison,  3  B.  A. 
(N.  S.)  622,  and  Detroit  Realty  Co.  v.  Oppra- 
heim  et  al.,  21  L.  R.  A.  (N.  S.)  585,  for  a  fuU 
discussion  of  the  exceptions  to  the  rule. 
Plaintiff  failed  to  allege  facts  which  would 
bring  Its  cause  of  action  within  the  excep- 
tions stated.  This  being  true,  no  cause  for 
equitable  relief  was  stated,  and  the  demur- 
rer should  have  heeu  sustained. 

[I]  Appellee  argues,  however,  that  appd- 
lants  waived  any  error  In  the  court's  ruling 
on  the  demurrer,  by  pleading  to  the  merits, 
and  that  they  cannot  now  assign  the  ruling 
of  the  court  as  error.  This  Is  of  course  true, 
unless  the  ground  of  the  demurrer  Is  want  of 
Jurisdiction  of  the  subject-matter,  or  failure 
of  the  complaint  to  state  a  cause  of  action. 

"When  the  declaration  fails  to  state  a 
cause  of  action,  and  clearly  shows  that  upon 
the  case  as  stated  the  plaintiff  cannot  recov- 
er, and  the  demurrer  of  the  defendant  there- 
to Is  overruled,  he  may  answer  upon  leave 
and  go  to  trial,  without  losing  the  right  to 
have  the  Judgment  upon  the  verdict  reviewed 
for  the  error  In  overruling  the  demurrer.  The 
error  Is  not  waived  by  answer  nor  is  it  cured 
by  verdict"  Teal  v.  Walker,  111  U.  S.  242, 
4  Sup.  Ct.  420,  28  L.  Ed.  415;  City  of  Pontiac 
v.  Talbot  Paving  Co.,  94  Fed.  65,  36  C.  C.  A 
88,  48  L.  R,  A.  320;  Schofleld  v.  Territory 
ex  rel.,  9  N.  M.  533,  56  Pac.  306.  And  subsec- 
tion 39,  §  2685,  C.  L.  1897,  provides.  In  sub- 
stance that,  an  objection  that  the  complaint 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  is  not  waived,  even  though 
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no  demurrer  is  filed.  And  It  cannot  be  said 
that  the  defects  In  the  complaint  were  sup- 
plied by  the  evidence,  as  there  was  a  com- 
plete lack  of  any  evidence  tending  to  show 
any  Irreparable  Injury  to  the  community  cor- 
poration, or  any  of  its  consumers. 

[7]  Appellants  fllect  a  cross-bill,  la  which 
tbey  asked  for  equitable  relief.  Some  courts 
have  laid  down  the  broad  doctrine  that  the 
filing  of  a  cross-blU,  founded  on  matters  of 
equitable  cognizance,  will  cure  any  defects 
of  jurisdiction  under  the  original  bill,  and 
authorize  the  granting  of  relief  to  any  party 
entitled  thereto.  S  Am.  &  Eng.  Ency.  PI.  & 
Pr.  657;  Cockfell  v.  Warner,  14  Ark.  345; 
Sale  and  Wife  v.  McLean  et  al.,  29  Ark.  612 ; 
Conger  v.  Cotton,  37  Ark.  286;  Raddlffe  v. 
Scruggs,  46  Ark.  96 ;  Crease  v.  Lawrence,  48 
Ark.  312,  3  S.  W.  196;  and  the  same  doc- 
trine was  impliedly  adopted  in  Houston  v. 
Maddux,  179  111.  377,  53  N.  E.  599.  and  Dewey 
T.  West  Fairmont  Gas  Coal  Co.,  123  U.  S. 
329,  8  Sup.  Ct  148,  31  Li  Ed.  179.  The  con- 
trary rule  prevails  in  Alabama,  however. 
Dill  V.  Shahan,  25  Ala.  694,  60  Am.  Dec.  540. 

As  we  are  impressed  with  the  reason  and 
logic  of  the  Arkansas  rule,  it  will  be  neces- 
sary to  examine  the  cross-bill  to  ascertain 
whether  U  states  any  grounds  for  equitable 
relief,  thereby  supplying  the  jurisdictional 
defects  In  the  original  bill.  The  first  cross- 
UU,  after  reciting  the  preliminary  facts,  al- 
lies: "That  as  cross-complainants  are  In- 
formed and  believe,  and  therefore  aver,  said 
cash  assessment  In  the  amount  aforesaid  was 
not  necessary  for  the  payment  of  the  salary 
of  the  mayordomo  of  said,  commxmlty  ditch 
and  other  legitimate  expenses  Incident  to  the 
proper  conduct  and  maintenance  of  said  com- 
muDlty  ditch,  but  was,  and  is,  largely  In  ex- 
cess of  the  amount  required  for  such  pur- 
poses." This  allegation  la  followed  by  a 
statement  of  facts  showing  threatened  Ir- 
reparable injury  to  the  cross-complainants. 

[8]  The  acequla  commissioners  are  author- 
ized by  the  statute  to  make  all  necessary  as- 
sesstiieiits  to  provide  funds  for  the  payment 
of  the  salary  of  the  mayordomo  and  other 
legitimate  expenses  incident  to  the  proper 
conduct  and  maintenance  of  the  acequlas  un- 
der their  charge.  This  being  true,  necessa- 
rily such  commissioners  are  vested  with  dis- 
cretion to  determine  the  amount  required  for 
such  purposes.  It  is  a  well-settled  principle 
of  equity  Jurisprudence  that  courts  of  equity 
will  not  sit  In  review  of  the  proceedings  of 
subordinate  political  or  municipal  tribanals, 
and  that  where  matters  are  left  to  the  dis- 
cretion of  such  bodies,  the  exercise  of  that 
discretion  In  good  faith  is  conclusive,  and 
will  not,  in  the  absence  of  fraud,  be  dis- 
turbed. High  on  Injunctions  (4th  Ed.)  § 
1240.  Gross  -  complainants  do  not  allege 
frand.  Their  only  ground  for  equitable  re- 
lief Is  that  the  assessment  was  in  excess  of 
the  amount  required.  The  discretion  to  de- 
termine the  amount  is  confined  to  the  com- 
missioners, and  where  they  act  in  good  faith, 


their  Judgment  Is  conclusive.  The  Individual 
consumer  cannot  question  the  legality  of  such 
an  asseasment,  because  of  mere  error  of  judg- 
ment on  the  part  of  the  coninilssioners.  In 
order  to  warrant  the  interposition  of  a  court 
of  equity  he  must  go  further  and  show  fraud. 
This  twlng  true,  and  the  cross-bill  containing 
no  allegation  of  fraud,  or  bad  faith.  It  fol- 
lows that  it  stated  no  ground  for  equitable 
rdief,  and  therefore  does  not  bring  this  case 
within  the  rule  announced  by  the  Arkansas 
courts,  and  did  not  cure  the  Jurisdictional 
defects  In  the  original  bill. 

[S]  Neither  did  the  second  cross-bill,  which 
was  dismissed  by  the  court,  warrant  the 
granting  of  any  relief  to  cross-complainants. 
By  it  they  sought  to  compel  the  acequla  com- 
missioners to  repair  a  portion  of  the  ditch 
and  intake,  which  had  been  washed  out  some 
years  before.  The  repair  of  the  ditch  was 
not  connected  with  the  assessment  in  ques- 
tion, nor  did  it  affect  in  any  manner  the  re- 
lief demanded  by  the  plalntlfF. 

C.  L.  1S97,  {  2685,  aubsec  1 :  "There  shall 
be  In  this  territory  but  one  form  of,  action 
for  the  enforcement  or  protection  of  private 
rights,  and  the  redress  or  prevention  of  pri- 
vate wrongs,  which  shall  be  denominated  a 
dvll  action,  and  the  party  thereto  complain- 
ing shall  be  known  as  Uie  plaintiff,  and  the 
adverse  party  as  the  defendant." 

G.  L.  S  2685,  snbsec.  41 :  "The  counterclaim 
mentioned  in  the  last  section  must  be  one  ex- 
isting In  favor  of  a  defendant  and  against  a 
plaintlfff  between  whom  a  several  judgment 
might  be  had  in  the  action,  and  arising  out 
of  one  of  the  following  causes  of  action: 

"First.  A  cause  of  action  arising  out  of 
the  contract  or  transaction  set  forth  in  the 
complaint  as  the  foundation  of  the  plalntiCrs 
claim,  or  connected  with  the  subject  of  the 
action. 

"Second.  In  an  action  arising  on  contract, 
any  other  cause  of  action  arising  also  on  con- 
tract and  existing  at  the  commencement  of 

the  action. 

"The  defendant  may  set  forth  by  answer 
as  many  defenses  and  counterclaims  as  he 
may  have,  whether  they  be  such  as  have  been 
heretofore  denominated  legal  or  equitable  or 
Iwth.  They  must  each  be  separately  stated, 
and  refer  to  the  causes  of  action  which  they 
are  Intended  to  answer.  In  such  manner  that 
they  may  be  Intelligibly  distinguished. 

"The  defendant  may  recover  Judgment  on 
his  counterclaim,  if  proved,  for  any  excess 
thereof  over  the  plaintiff's  demand  as 
proved." 

It  is  evident  that  the  counterclaim  provid- 
ed for  in  this  statute  must  be  Intended  to 
answer  the  complaint,  and  must  run  counter 
to  plaintiff's  demand,  in  whole  or  in  part; 
since  Judgment  is  provided  for  any  excess  of 
the  counterclaim  over  the  plaintiff's  demand 
as  proved. 

In  the  case  at  bar,  the  plaintiff's  demand 
is  for  the  enforcement  of  the  regulation  es- 
tablished by  its  commisEloners  in  the  exer- 
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dee  of  ttie  discretion  rested  In  tbem  1^^  law; 
its  canse  ot  action  is  the  wrong  committed  by 
the  defendants  in  the  riolation  of  tills  regu- 
lation :  tbe  subject  of  its  action  consists  of 
the  relation  in  question.  It  is  not  the  flve- 
mile  ditch  nor  the  title  thereto,  nor  yet  the 
aggregate  water  rights  claimed  by  appellants. 
The  appellants  assume  this  by  perfecting 
their  appeal  without  printing  the  record; 
for  the  regulation  in  qnestion  provided  for 
an  assessment  in  the  aggregate  sum  of  $945, 
and  tbe  value  of  the  ditch  or  the  aggregate 
water  rights  mentioned  evidently  amounts 
to  many  thousands.  The  court  properly  sus- 
tained the  demurrer  to  tbe  second  counter- 
claim. 

From  what  we  have  said  it  follows  that 
nether  the  original  bill  nor  the  counterclaim 
8ta:ted  any  canse  of  equitable  relief,  and  the 
court  was  without  Jurisdiction  to  enter  any 
Judgment  thereon.  Oliver  v.  Bnrlquez,  17  N. 
M.  206,  124  Psc.  798. 

For  the  reasons  stated  the  cause  is  re- 
versed, with  instructions  to  sustain  the  de- 
murrer to  the  original  bill ;  and  It  Is  so  or- 
dered. 

MANNA,  and  PARKER,  JJ.,  concur. 


(19  N.  M.  27) 

STATE  ex  rel.  SCOTILLO  et  oL  v.  WATER 
SUPPLY  COMPANY  OF  ALBU- 
QUERQUE.   (No.  1584.) 

(Supreme  Court  of  New  Mexico.   April  28, 
1914.) 

(BvllubuM  bv  the  0<mrt.) 

1.  Watbbs  and  Water  Coorses  (|  202*)  — 
Watbb  Cohpanibs  —  Regulations  —  Kiqht 

to  ElNFOBCE. 

The  owner  of  a  municipal  utility,  whether 
a  private  party  or  the  municipality,  may  pre- 
scribe and  enforce  such  rules  and  regulations 
for  its  convenience  and  security  as  are  reason- 
able and  just,  and  refuse  to  fumish  water,  or 
other  service  being  supplied,  to  any  person  who 
declines  to  comply  with  the  same. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  S  276;  Dec.  Dig.  | 
202.*] 

2.  Waters  awo  Water  Coxtbsbs  (|  202')  — 
Water  Companies  —  Regulations  —  Right 
TO  Enforce. 

Tbe  right  of  a  municipality,  operating  a 
municipal  utility,  to  make  and  enforce  reason- 
able rules  and  regulations,  is  exactly  the  same 
as  that  of  a  private  corporation. 

[Ed.  Note. — For  other  cases,  see  Waters  aod 
Water  Courses,  Cent.  Dig.  |  27tl;  Dec.  Dig.  i 
202.*] 

3.  Waters  and  Water  Coubsbs  (|  203*)  — 
Water  Companies  —  Rbgulationb  —  En- 
forcement. 

A  rule  which  provides  for  shutting  off  the 
supply  of  water  from  tbe  person  who  con- 
tracted for  and  received  the  water,  in  default 
of  payment  for  the  same,  is  just  aad  reasona- 
ble, and  may_  be  enforced  by  the  company, 
where  there  is  no  dispute  as  to  the  amount 
owing,  or  tbe  water  was  not  furnished  for  some 
other  place  or  residence,  or  for  a  separate  and 


distinct  transaction  from  that  for  whidi  be  ia 
claiming  and  demanding  a  water  supply. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  1|  289,  280-28B; 
Dec.  Dig.  fi  203.*]  «*  • 

4.  Waters  and  Water  GotrRSEs  ({  203*)  — 
Water  Company  —  Reabonablbnbss  of 
Regulations— LiBN. 

In  tbe  absence  of  a  statute,  or  an  orA- 
nance  enacted  under  authority  of  a  statute, 
making  a  charge  for  water  supplied  a  ties  npoB 
tbe  land  or  premises  for  unpaid  dues,  or  wnidi 
uses  words  equivalent  to  giving  a  lien,  a  nilft 
or  regulation  which  authoiiEes  a  water  com- 
pany to  shut  off  the  supply  from  the  oonsoner 
in  all  cases  of  nonpayment  of  water  rates  would 
be  unreasonable  and  void  if  so  construed  aa  to 
permit  the  water  to  be  shut  off  and  turned  on 
because  a  former  owner  or  occupant  had  not 
paid  his  bill  for  water,  and  thereby  coerce  the 
new  owner  or  occupant  into  paying  for  water, 
or  service,  for  which  he  did  not  contract  and 
from  which  be  received  no  benefit 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  ff  28&,  290-299; 
Dec  Dig.  I  208.*]  •   "  » 

5.  Waters  and  Watcb  Cottbsbs  (|  208*)  — 
Water    Compant  —  RBABONAniANjsss  of 

Reg  uLATioNtf— Lien. 

Where  the  state  law  gives  to  the  water 
company  or  municipality  a  lien  upon  the  land 
and  premises  for  anpaid  dues,  or  uses  words 
equivalent  to  giving  a  lien,  a  rule  or  regnlm- 
tion  of  the  water  company  which  provides  for 
shutting  off  the  supply  and  discontinuing  the 
service  until  the  delinquent  charges  are  paid  is 
reasonable,  nnd  may  be  enforced  against  a  sab- 
sequeut  tenant,  owner,  or  occupant  of  tbe  bond- 
ing or  premises  upon  which  the  lien  exists. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |{  289,  290-299; 
Dec.  Dig.  S  203.*] 

6.  Waters  and  Water  Oottrses  (|  203*)  — 
Water  CuitPANiEs— Liens. 

Section  1,  c.  6a  S.  L.  N.  M.  1912,  gfves 
to  the  water  company,  engaged  in  supplying 
water  to  the  inhabitants  of  cities  and  towns,  a 
lien  on  tbe  real  estate  and  premises  where  tiie 
water  is  used  for  all  legal  cbarges  for  the  wa- 
ter so  supplied. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Cent  Dig.  ||  289,  290-299; 
Dec.  Dig.  {  203,*] 

Appeal  from  District  Court,  Bernalillo 
Coimty;  H.  F.  Raynolds,  Judge. 

Mandamus  by  the  State,  on  the  relation  of 
Charles  Scotlllo  and  another,  composing  the 
Qrm  of  Scotlllo  &  Nlzzi,  a  partnership^ 
against  the  Water  Supply  Company  of  Al- 
buquerque, a  corporation.  Judgment  for  re- 
lators, and  defendant  appeala  Reversed, 
with  directions. 

.  The  material  &ctB  in  this  case  are:  "Tbat 
appellees  were  cf4>artnerB,  condtictlng  a  bu» 
ness  at  Nos.  225  and  227  North  Third  street 
in  the  of  Albaqnerqae,  said  premises  be* 
ing  owned  by  one  O.  Badaracco.  Ihat  from 
August,  191^  nntU  tbe  17tb  day  of  Febnuur, 
1913,  appellees  occupied  tbe  premises  nnda 
a  lease  by  the  terms  of  which  tbe  landlord 
was  to  pay  tbe  water  rent  In  Februair, 
1913,  tbe  landlord  became  delinqiient  to  the 
appellant,  and  the  water  was  shot  off  and 
the  meter  taken  out    Thereupon  appellees 
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made  a  new  lease  wltb  tbe  landlord,  under 
which  tbe  appellees  agreed  to  pay  the  water 
roit  accruing  thereafter,  but  appellees  did 
not  undertake  nor  agree  to  pay  the  past-dne 
water  rent  .  After  the  new  lease  was  made^ 
appellees  Informed  the  appellant  of  the  terms 
of  the  new  lease,  as  it  affected  the  payment 
of  the  water  rent,  and  demanded  that  the 
water  be  turned  on,  and  agreed  to  pay  the 
regular  rates  charged  by  the  company  and 
to  comply  with  "all  the  reasonable  rules  and 
regulations"  of  the  appellant  Appellant 
however,  refused  to  turn  on  the  water  until 
tbe  sum  of  was  .paid,  said  sum  being 
the  amount  due  ^m  Badaracoo,  the  laud- 
lord,  for  the  period  during  which  appellees 
had  occupied  the  premlaea  undra  the  lease  re- 
qalrlng  the  landlord  to  pay  water  rents.  Ap- 
pellees thereupon  applied  to  the  district  court 
for  a  peremptory  writ  of  mandamus  to  com- 
pel the  appellant  to  turn  on  the  water.  Up- 
on an  agreed  statonent  of  facts,  and  after 
bearing  argument  in  the  case,  the  court 
granted  the  writ  ahd  from  this  judgment 
this  appeal  is  prosecuted. 

A.  B.  McMiUen,  of  Albuquerque,  for  appel- 
lant John  C.  Lewis,  of  AUmquerqae,  for  ap- 
pellees. ' 

ROBERTS,  a  7.  (after  stating  the  facts 
aa  above).  The  appellant  refuses  to  turn  on 
the  water  until  the  appellees  pay  the  bills  In- 
curred by  their  landlord  for  water  supplied 
to  the  landlord  for  the  premises  occupied  by 
appellees,  because  It  has,  during  the  whole 
existence  of  Its  franchise,  established  and 
enforced  a  rule  that  where  water  rates  are 
not  paid  monthly,  within  a  rasonable  time 
after  the  same  become  due,  the  water  will 
tie  turned  off  for  nonpayment  and  remain 
off  until  the  delinquent  charges  have  been 
paid. 

11]  There  Is  no  questl<m  raised  as  to  the 
amount  or  Justness  of  the  dellnqueut  charge; 
hence  the  only  question-  in  the  ease  Is  as  to 
whether  the  rule  adopted,  and  here  attempt- 
ed to  be  enforced  1^  the  watur  company.  Is 
reasonable,  for  It  is  universally  conceded  by 
the  courts  that  tbe  owner  of  tlie  municipal 
utility,  whether  a  private  party  or  the  mn- 
nldiMility,  may  prescribe  and  enforce  such 
rules  and  regulations  for  Its  convenience  and 
security  as  are  reasonable  and  Just,  and  re- 
fuse to  furnish  water,  or  other  service  being 
supplied,  to  any  person  who  declines  to  com- 
ply with  the  sama  American  Waterworks 
Co.  V.  State,  46  Neb.  104,  64  N.  W.  711,  30  Li 
B.  A.  447,  SO  Am.  St  Rep.  610.  Tbe  rule  Is 
stated  as  follows  by  Farnbam  (section  161, 
vol.  1.  Waters  and  Water  Rights) :  "It  [the 
company]  may  prescribe  all  such  rules  and 
regulations  for  its  convenience  and  security 
in  supplying  water  to  a  city  or  Its  Inhabitants 
aa  are  reasonable  and  Just,  and  may  refuse  to 
furnish  water  to  any  Inhabitant  who  refuses 
to  comply  with  such  reasonable  rules  and  reg- 
ulations. But  the  rules  must  be  reasonable, 
140F^-67 


Just,  lawful,  and  not  discriminatory.  And 
such  rules  may  be  enforced  1^  shutting  olt 
the  supply  of  a  customer  who  refuses  to  com- 
ply with  Uiem.  But  the  oiforcement  of  un- 
reasonable rules  will  be  enjoined." 

[I]  And  the  authorities  all  agre^  and  ap- 
pdlees  concede,  that  Oie  right  of  a  municipal- 
ity, c^ierating  a  municipal  utility,  t?  make 
and  enforce  reasonable  rules  and  regulations, 
is  exactly  the  same  as  that  of  a  private  cor- 
poration; no  more  and  no  less.  Girard  lAte 
Insurance  Go.  v.  Philadelphia,  88  Pa.  303; 
Brewing  Assodatlon  v.  City,  140  Mo.  419,  37 
S.  W.  529,  41  B.  W.  9U;  Chicago  v.  Morth- 
westem  Mutual  Life  Ins.  Co.,  218  IlL  40;  75 
N.  E.  803.  1  L.  R.  A.  (N.  S.)  770. 

[3]  Appellees  admit  and  the  courts  uni- 
versally hold,  that  a  rule  which  provides  for 
shutting  off  the  water  supply  from  the  per- 
son who  contracted  for  and  received  the 
water,  in  defaidt  of  payment  for  the  same,  is 
Just  and  reasonable,  and  may  be  enforced  by 
the  company  (see  note  to  the  case  of  State 
ex  rel.  Hallauer  v,  Gonsell  [Wis.]  61  L.  B.  A. 
33,  where  the  cases  are  collected  on  page 
105;  and  note  to  case  of  City  of  Mansfield  v. 
Humphreys  Mfg.  Co.,  82  Ohio  St  216,  92  N. 
E.  233,  31  L.  R.  A.  [N.  S-]  801,  19  Ann.  Cas. 
&42),  where  there  Is  no  dispute  as  to  the 
amount  owing,  or  the  water  was  not  furnish- 
ed for  some  other  place  or  residence,  or  for  a 
separate  and  distinct  transaction  from  that 
for  which  he  la  claiming  and  demanding  wa- 
ter supply. 

[4]  And  It  Is  likewise  well  settled  that  In 
the  absence  of  a  stetute,  or  an  ordinance  en- 
acted under  authority  of  a  stetute,  making  a 
charge  for  water  supplied,  a  lien  upon  the 
land  or  premises  for  unpaid  dues,  or  which 
used  words  equivalent  to  giving  a  lien,  a  rUle 
or  regulation  which  authorizes  a  water  com- 
pany, organized  for  the  purpose  of  supply- 
ing the  inhabitante  of  a  city  or  town  with 
water,  to  shut  off  the  supply  from  consumeiv 
In  all  cases  of  nonpayment  of  water  rates, 
would  be  unreasonable  and  void,  if  so  con- 
strued aa  to  permit  tbe  water  to  be  shut  off, 
or  not  turned  on,  because  a  former  owner  or 
occupant  had  not  paid  bis  bill  for  water,  and 
thereby  coerce  the  new  owner  or  occupant 
into  paying  for  water,  or  service,  for  which 
they  did  not  contract  and  from  which  th^ 
received  no  benefit  Turner  v.  Revere  Water 
Co.,  171  Mass.  329.  50  N.  E.  634,  40  L.  R,  A. 
657,  68  Am.  St  Rep.  432;  Burke  v.  Water 
Valley,  87  Miss.  732,  40  South.  820,  112  Am. 
St  Rep.  468;  Farmer  v.  Mayor  and  City 
Council  of  NashvUle,  127  Tenn.  500, 156  S.  W. 
189,  45  L.  R.  A.  (N.  S.)  240,  and  note.  In 
such  cases  no  argument  is  required  to  demon- 
strate the  unreasonableness  of  the  rule  or 
regulation,  for  It  would  be  manifestly  unjust 
to  require  A.  to  pay  B.'s  past-due  account  for 
water,  where  he  was  under  no  legal  or  moral 
obligation  to  do  so,  before  the  company  or 
tbe  municipality  would  permit  bim  to  receive 
the  service  although  he  had  offered  on  his 
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part,  In  so  flar  as  be  was  personally  concern- 
ed|  to  comply  with  all  the  rules  and  regula- 
tions of  tbe  company  In  tbe  future  as  to  the 
water  furnished  him. 

[S]  On  the  other  hand,  it  seems  to  be  eqnal- 
'ly  well  settled  by  the  adjudicated  cases  that, 
where  the  state  law  gives  to  the  water  com- 
paoy,  or  municipality,  a  lien  upon  tbe  land 
and  premises,  for  unpaid  dues,  or  uses  words 
equivalent  to  giving  a  lien,  or  where  a  dty 
ordinance,  enacted  under  authority  conferred 
by  the  Legislature,  makes  such  unpaid  dues  a 
lien  upon  the  land,  a  rule  or  regulation  of  the 
water  company,  which  provides  for  shutting 
off  the  supply  and  discontinuing  the  sen-ice 
until  the  delinquent  charges  are  paid,  is  rea- 
sonable and  may  be  enforced  against  a  subse- 
quent tenant,  owner,  or  occupant  of  the  build- 
ing or  premises  upon  which  the  lien  exists. 
Atlapta  V.  Burton,  90  Ga.  486,  16  S.  E.  214; 
Girard  Life  Ins.  Co.  v.  Philadelphia,  88  Pa. 
303;  Appeal  of  Brumm  (Pa.)  12  Atl.  855; 
McDowell  V.  Avon-by-the-Sea,  etc.,  71  N.  J. 
Eq.  109,  63  Atl.  13;  Chicago  v.  Northwestern 
Mutual  Ufe  Ins.  Co.,  218  111.  40,  75  N.  E.  803, 
1  L.  R.  A.  (N.  S.)  770 ;  Covington  v.  Ratter- 
man,  128  Ky.  336,  108  S.  W.  297,  17  L.  R.  A. 
(N.  S.)  923;  East  Grand  Forks  v.  Luck,  97 
Minn.  373,  107  N.  W.  393,  6  L.  R.  A.  (N.  S.) 
198,  7  Ann.  Cas.  1015;  Turner  v.  Revere 
Water  Co.,  171  Mass.  329,  60  N.  E.  634,  40 
L.  R.  A.  657,  68  Am.  St  Rep.  432. 

In  the  case  last  cited  the  Massachusetts 
court  say:  "Of  course,  it  cannot  be  disputed 
that,  if  the  Legislature  gives  a  Hen  upon  the 
land  to  a  water  or  gas  company  for  unpaid 
dues,  or  uses  words  equivalent  to  giving  a 
lien,  it  has  the  right  to  do  so  (require  the 
subsequent  owner,  occupant,  or  tenant  to 
pay  delinquent  charges  before  water  is  sup- 
plied to  the  premises  upon  which  tbe  lien 
exists),  and  there  is  nothing  more -to  be  said." 
In  the  case  of  Unne  v.  Bredes,  43  Wash.  540, 
86  Pae.  858,  6  L.  R.  A.  (N.  S.)  707,  117  Am. 
St.  Rep.  10^,  11  Ann.  Cas.  238,  the  Supreme 
Court  of  Washington  say:  "When  a  I.«gisla- 
tnre,  by  statute,  authorizes  or  gives  a  Uen  on 
land  for  unpaid  water  rentals,  as  it  has  the 
power  to  do,  of  course  such  a  right  so  con- 
ferred can  be  asserted  and  enforced  by  prop- 
er ordinances  and  rules  (1  Famham,  Waters, 
I  166);  but  we  have  no  sacb  statute  In  the 
state  of  Washington." 

Tbe  reason  the  courts  decline  to  interfere 
with,  or  restrain,  tbe  enforcement  of  a  rule 
which  permits  the  water  company,  or  the 
municipality,  to  refuse  to  supply  water  to  the 
subsequent  owner,  occnpan^  or  lessee  of 
premises,  upon  which  the  statute  gives  it  a 
lien  for  unpaid  water  rents,  until  all  delin- 
(luent  charges  for  water  supplied  the  former 
owner  or  occupant  of  tbe  building  are  paid,  is 
because  such  a  rule  or  relation  is  reason- 
able and  Just.  The  reasonableness  of  Ibe 
rule  or  regulation  Is  always  the  criterion  by 
which  tbe  court  must  be  guided  when  its 
Judgment  is  Invoked.  If  It  is  reasonable^  tbe 


coQrt  wlU  not  interfere  witb  its  mforoemoit; 
if  unreasonable,  it  wlU. 

[6}  Section  1,  c.  68,  S.  L.  1912,  of  tUs 
state<  reads  as  follows:  "That  any  Incorpo- 
rated city,  town  or  village  owning  its  own 
water  plant  or  any  person  or  corporatltm 
having  franchise  from  any  sucb  ci^,  town 
or  village,  legally  authorized  and  empowered 
to  furnish  water  to  sucb  cl^,  town  or  village 
or  the  inhabitants  thereof,  shall  have  a  lien 
upon  any  lot  or  subdivision  of  sucb  city,  town 
or  village  for  all  legal  charges  for  water  fur- 
nished by  sucb  city,  town,  village,  person  ot 
corporation  and  used  upon  m<A  lot  or  sob- 
dividott  or  in  or  upon  any  buildings  thereon 
situate:  Provided,  that  whenever  any  build- 
ing, lot  or  subdivision  tn  or  upon  wbi<*  water 
Is  being  used  shall  become  vacant,  it  shall  be 
the  duty  of  the  owner  or  former  tenant  to 
give  notice  In  writing  to  tbe  city,  town,  vil- 
lage, person  or  corporation  owning  the  water 
plant  or  holding  tbe  franchise  tberdn,  that 
the  said  property  is  vacant  and  when  sucb 
notice  Is  so  given  no  lien  for  water  furnished 
after  three  days  from  receipt  of  said  notice, 
Shalt  be  had  against  said  property,  and  pro- 
vided, further,  that  no  Uen  shall  exist  for 
water  which  Is  not  fit  for  the  pn^Ases  tat 
which  It  la  supplied." 

By  this  act  tbe  water  company  Is  given  a 
lien  on  the  real  estate  and  premises  occupied 
by  appellees,  for  the  water  supplied  to  their 
landlord.  But  it  Is  argued  by  appellees  that 
the  water  company  has  the  right  to  enforce 
Its  Uen  by  an  appropriate  action  In  tbe  courts 
to  foreclose  the  same.  That  It  can  do  so  wUl 
not  be  gainsaid,  but  this  fact  does  not  mili- 
tate against  tbe  reasonableness  of  the  rule 
and  regulation  In  question.  If  It  did  so.  It 
could  be  argued  with  as  much  plausibility 
that  tbe  water  company  could  Institute  an 
action  and  recover  for  past-due  water  hills 
against  all  Its  consumers  for  water  suppUed 
tliem,  and  therefore  all  roles  and  regulati<»is 
which  permitted  the  company  to  refuse  to 
supply  water  until  deUnquent  obligations 
were  paid  would  be  unreasonable.  Where  the 
Uen  exists,  the  water  company  by  tbe  rule 
under  discussion  does  not  seek  to  foreclose  Its 
lien.  It  enforces  the  rule,  in  the  same  man- 
ner  that  It  is  enforced  against  the  individual 
who 'refuses  to  pay  for  water  which  he  has 
consumed,  by  refusing  to  continue  the  service 
until  tbe  delinquency  is  paid.  The  rule  is 
held  to  be  reascmable  because,  being  a  Ilm  on 
'  Qie  real  estate,  it  could  be  foreclosed  by  an 
appropriate  proceeding  in  the  courts,  and  tbe 
real  estete  sold,  and  all  rights  of  the  owner, 
occupant,  or  toiant  be  thereby  cut  off.  Such 
b^ng  true,  the  rule  which  requires  the  de- 
linquent charges  to  be  paid  before  water  will 
be  suppUed  to  tbe  premises  is  reasonable,  and 
may  be  enforced  against  the  subsequent  own- 
er or  occupant  The  charge  being  a  lien  upon 
the  real  estete,  if  It  should  be  foreclosed  in 
o>urt,  tbe  subsequent  owner  or  occupant 
could  oidy  protect  his  right  to  tbe  possesstoo 
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and  enjoyment  of'  the  property  by  dlschare- 
ing  the  lien;  and,  this  being  so,  It  1b  not  un- 
reasonable to  require  the  payment  of  tbe  de- 
Unqaent  does  In  order  to'procare  a  supply  of 
water  tor  the  premises  npon  which  the  Uen 
exists. 

Bat  It  Is  argned  that  It  Is  unjust  to  re- 
quire tbe  subsequent  owner  or  occupant  to 
pay  for  water  used  by  some  other  person, 
or  the  landlcffd  to  pay  for  water  used  by 
the  tenant  This  argument,  admittedly  very 
persuasive,  might  hare  great  weight  with 
the  Legislature;  but  It  baa,  however,  aeai 
propa  to  maha  Uke  charge  a  lien  upcm  the 
real  estate.  This  It  had  the  power  to  do, 
and  the  wisdom  vt  Its  action  cannot  be  re- 
viewed by  the  courts.  It  might  be  argned 
that  It  Is  unjust  to  require  the  subsequent 
owner  of  real  estate  to  pay  the  past^dne  taxes 
on  the  same.  But  It  must  be  remembered 
that  he  Is  not  required  to  pay  such  taxen.  If, 
however,  he  does  not  discharge  the  lien  of 
the  state  for  the  same,  the  property  upon 
which  the  lien  exists  wlU  be  sold,  and  he  will 
be  divested  of  the  possession  and  enjoyment 
of  the  same.  He  elects  to  pay  In  order  to 
retain  and  possess  the  property;  likewise  the 
right  of  the  tenant  would  be  cut  off.  In  this 
case  the  lessors  cannot  be  lawfully  required 
to  pay  the  past-due  water  rent,  but  the  lien 
could  be  foreclosed  and  their  tenancy  cut  off. 
Such  being  true,  the  courts,  as  stated,  uni- 
versally hold  that  a  rule  of  a  water  company 
which  permits  the  company  to  cut  off  the 
supply  until  the  delinquent  charges  are  paid 
is  reasonable,  and  its  enforcement  will  not  b» 
restrained. 

For  tbe  reasons  stated,  it  follows  that  the 
judgment  of  the  trial  court,  awarding  the 
peremptory  writ  of  mandamus,  was  errone- 
ous. The  case  will  therefore  be  reversed, 
with  directions  to  the  district  court  to  dis* 
miss  the  alternative  writ  of  mandamns;  and 
It  is  so  ordered. 

HANNA  and  PARKER,  JJ.,  concur. 

(19  N,  M.  36)  ' 

STATE  ex  reL  DE  BURG  v.  WATER  SCP- 
PLY  CO.  OF  ALBUQUBRQUB. 

<No.  1595.) 
^nprems  Court  ot  New  Meaico.  April  28,  ISlt) 
fSyllabua  by  the  Court.) 

1,  COBPOEATIONS    (§    370*)— PnBLlO  UXIOTT 

Companies— Right  to  Enfobcb  Reqtjla- 

TIONS. 

Public  utility  companies  have  a  right  to 
^opt  and  enforce  reasonable  rules  and  regu- 
lations for  their  security  and  convenience  and 
enforce  compliance  therewith  by  refusing  or 
discontinuing  the  service ;  but  such  rules  must 
be  reasonable,  Just,  lawful,  and  not  discrimina- 
tory. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §$  1311-1518;  Dec.  Dig.  |  370.-] 

2.  Watebs  and  Wates  Coubses  (i  188*)— 
Watee  CoifPANiE»— Franchise— Oonstbttc- 

TION. 

Where  a  contract  fs  entered  into  between  a 
city  and  a  water  supply  company  for  the  bene- 


fit of  the  people  of  the  city,  and  under  which 
the  people  are  entitled  to  certain  rights,  bene- 
fits, and  privileges,  a  construction  of  tbe  mean- 
ing of  ambiguous  and  donbtf  id  provisions  ot  thp 
contract  by  one  consumer  or  beneficiary  Is  not 
binding  npon  other  consumers  or  beneficiaries, 
not  shown  to  have  acquiesced  in  or  assented  to 
such  construction. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  H  287,  288;  Dec. 
Dig.  }  188.*] 

3.  Watebs  akd  Watkb  cbuKSES  (I  194*)— 
Franchises  —  Conotbuction  —  REonLA- 
TioNs  OP  Water  Company. 

Where  a  franchise  granted  to  a  water  eom- 
miny  provides  that  the  company  shaU  have  the 
right  "to  make  rules  and  regulations,  to  be 
approved  by  the  dty  council,"  and  the  company 
contends  that  ft  has  adopted  and  enforced  a 
mle  which  required  the  consumer  to  pay  the 
cost  of  making  connection  with  its  mains,  before 
the  question  can  arise  as  to  whether  the  rule  in 
question  amounted  to  a  construction  of  the  con- 
tract by  the  dty,  it  Is  incumt>ent  npon  the 
company  to  show  that  the  city  council  gave  its 
approval  to  the  8am& 

W;Ed.  Note.— For  other  caaeL  see  Waters  and 
ater  Oou^se^  Cent  Dig.  |  280;  Det  Dig.  | 

4.  Watbrs  aito  Wateb  Courses  (I  202*^ 
Water  Cohpanies-^Fbahohibbs— Right  to 
Enfobcb  Reoulatioms. 

Where  a  franchise,  under  which  a  public 
utility  company  operates.  Imposes  a  burden 
upon  the  company,  any  rule  or  regulation 
adopted  by  the  company,  by  which  it  attempts 
to  shift  the  burden  upon  the  consumer,  is  un- 
reasonable and  unjust  and  wlU  not  be  enforced. 

[Ed.  Note.— For  otiier  cases,  see  Waters  and 
Tgter  Courses,  Gent  Dig.  |  276 ;  Dea  Dig.  | 

5.  Franchises  (J  3*)— Constbuctiok. 

Where  the  meaning  of  a  grant  or  contract 
regarding  any  public  franchise  is  vubiguoua 
or  doubtful,  it  will  be  construed  fitvoraUy  t* 
the  rights  of  tbe  public. 

[Ed.  Note.— For  oUier  eases,  see  Franchlsss, 
Dec  Dig.  I  8.*] 

6.  Waters  ano  Wa-ieb  Codbsbs  <|  194*)— 
Wateb  Companies  —  Fbanouises  —  Coh- 
STRudnon— Cost  or  Sebviob  Pipe. 

Where  a  franchise,  under  which  a  water 
supply  company  operatu,  requires  It  to  furnish 
water  to  private  consumers  at  fixed  rates,  It 
must  provide  the  necessary  service  pipe  from 
tbe  main  line  in  an  abutting  street  to  the  con- 
sumer's proper^  line  at  its  own  expense,  unless 
tbe  franchise  imposes  tiits  burden  upon  ue  con- 
sumer. 

[Ed.  Note.— For  other  casM,  see  Waters  and 
Water  Courae^  Cent.  Dig.  {  280;  Dec  Dig.  | 
194.*] 

7.  Waters  and  Water  Goiibses  (|  194*)— 
Wateb  Companies— Service  Pipes— Rea- 
sonableness of  REOnLATIOH. 

Where  a  municipality  operates  its  own  wa- 
ter supply  system,  it  is  not  under  contractual 
obligations  to  lay  the  service  pipes  from  tbe 
curb  to  its  main ;  hence  a  rule  which  requires 
the  consumer  to  assume  the  burden  is  reasona- 
ble. But  where,  under  a  contract  and  franchise, 
this  duty  devolves  upon  tbe  holder  of  the  fran- 
chise, such  a  rule  is  unreasonable. 

TEd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  t  2S0;  Dec.  Dig.  t 
194.*] 

Appeal   from   District   Court,  Bernalillo 
County;  H.  F.  Raynolds,  Judge. 
Mandamus  by  tbe  State,  on  the  relation  of 
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Dolores  Otero  de  Burg,  against  the  Water 
Supply  Company  of  Albuquerque,  a  corpora- 
tion. .  From  a  Jodgment  for  defendant,  rela- 
tor appeals.   Reversed,  wlQi  dlrectioi^ 

Jobn  0.  Lewis,  of  Albuquerque,  for  appel-. 
lant:  A.  B.  McMUlen,  of  Albuquerque,  for 
appellee. 

ROBERTS.  0.  J.  The  material  &ct9  in 
tills  case  are  as  follows :  The  relator  ia  the 
owner  of  a  lot  abutting  on  North  Thirteenth 
street  In  the  city  of  Albuquerque,  N.  M.  The 
respondent  Is  *a  public  service  corporation, 
owning  and  operating  a  water  system  in  the 
dty  of  Albuquerque,  under  a  franchise  gnnt- 
ed  it  by  the  city  council  of  said  dty.  pursu- 
ant to  a  TOte  of  the  qualified  electors,  and, 
under  a  contract  entered  into  between  said 
dty  and  respondent,  as  authorised  and  di- 
rected by  said  franchise.  A  main  of  respond- 
ent's waterworks  system  is  laid  along  North 
Thirteenth  street  In  front  of  relator's  lot 

The  relator  erected  a  dwelling  on  her  said 
lot  and  eqnli^ed  the  same  with  all  the  fix- 
tures necessary  for  water  sorrlce  and  laid 
a  pipe  from  said  dwelling  to  the  proi>ert; 
line  of  said  lot  at  Its  junction  with  North 
^nilrteentb  street;  thereupon  she  made  a  de- 
mand upon  respondent  to  connect  Its  water 
main  with  the  pipe  laid  by  her  to  the  prop- 
erty line  of  said  lot.  This  respondent  re- 
fused to  do,  unless  relator  would  pay  the  ex- 
pense of  making  such  connection.  Upon  re- 
spondent's refusal,  relator  filed  a  petition  for 
a  writ  of  mandamus  to  compel  it  to  make 
said  connection.  Upon  issue  joined,  the  cause 
was  heard  by  the  court,  and  the  writ  was  de- 
nied, from  which  Judgment  relator  appeals. 

The  sole  question  presented  by  this  appeal 
is  whether  the  property  owner  or  the  water 
company  must  defray  the  expense  of  laying 
the  service  pipe  from  the  main  to  the  property 
line  and  making  the  necessary  connection 
with  the  main.  The  answer  to  the  question 
necessarily  depends  upon  the  construction 
to  be  placed  upon  the  franchise  and  con- 
tract under  which  the  water  company  oper- 
ates, for  it  is  clear  that  the  contracting  par- 
ties might  legally  stipulate  that  this  burden 
should  be  borne  by  the  consumer,  or,  on  the 
other  hand,  that- the  public  setrlce  corpora- 
tion should  assume  it  In  Its  answer  to  the 
alternative  writ,  the  respondent  alleged  that 
It  had,  duiing  the  whole  of  Its  present  fran- 
chise, adopted  and  enforced  as  one  of  its 
rules  and  regulations,  and  has  at  all  times 
required,  as  a  condition  precedent  to  being 
supplied  with  water,  that  the  consumer 
Bbould  lay  his  service  pipes  to  the  mains  of 
respondent  and  pay  the  reasonable  expense 
of  connecting  the  same  therewith :  but,  if  the 
contract  and  franchise  under  which  respond- 
ent operates,  imposes  this  duty  and  ezpeneie 
upon  it.  It  must  be  apparent  that  the  rule 
In  question  would  be  unreasonable  and  void 
and  without  any  vitality  whatever. 


ri]  Public  utility  companies,  It  Is  true,  have 
a  right  to  adopt  and  enforce  "reasonable  rules 
and  regulatious  for  their  security  and  con- 
venience, and  enforce  compliance  therewith 
by  refusing  or  discontinuing  the  service.  But 
the  rules  must  be  reasonable.  Just  lawful, 
and  not  discriminatory.  If  they  be  not  so, 
their  enforcement  will  be  enjoined.  If  a  pri- 
vately owned  water  company,  organized  for 
profit,  In  which  the  citizens  of  a  munitdpality 
do  not  participate,  undertakes  and  agrees 
with  the  dty  that  It  will,  at  Its  own  expense, 
carry  the  water  to  the  lot  line  of  Its  consum- 
ers, and  there  delivers  the  saiBie,  manifestly 
It  cannot  escape  this  burden  by  adopting  a 
rale  which  would  impose  the  expense  npra 
the  consumer.  Such  a  rule  would  be  unrea- 
sonable, unlawful,  and  unjust  and  no  con- 
sumer would  be  required  to  comply  wltii  it 
in  order  to  secure  the  service. 

[2]  Respondent  contends,  however,  that  an 
Its  consumers,  numbering  some  2,500  or  mor^ 
have  complied  with  the  rule  and  have  con- 
strued the  contract  as  imposing  the  burden 
upon  the  consumer.  If  such  be  the  case, 
however,  It  would  not  affect  the  rights  of  the 
relator  herein,  because  there  is  no  showing 
that  she  has  ever  so  construed  the  contract 
or  acquiesced  in  the  rule.  Where  a  contract 
is  entered  into  between  a  ctty  and  a  water 
company,  tor  the  benefit  of  the  people  of  ttie 
city  and  under  which  the  people  are  entitled 
to  certain  rights,  benehts,  and  privileges,  a 
construction  of  the  meaning  of  ambiguous 
and  doubtful  provisions  of  the  contract  by 
one  consumer  or  benefidary  would  not  be 
binding  upon  other  consumers,  or  beneficia- 
ries not  shown  to  have  acquiesced  In  or  as- 
sented to  such  construction.  And  the  fact 
that  certain  consumers  have  complied  with, 
or  failed  to  object  to,  a  rule  of  the  water 
company,  which  was  Invalid  and  unenforcea- 
ble, would  not  be  binding  upon  other  consom- 
ers  or  patrons. 

[3]  It  is  further  contended  by  respondent 
that  the  city  and  the  company  have  placed 
a  construction  upon  the  contract  adverse  to 
relator's  contention,  and,  such  bdng  the  case, 
the  court  should  give  effect  to  such  interpre- 
tation of  the  provision  in  question.  It  Is  well 
settled  that  the  construction  given  a  con- 
tract by  the  parties  Interested,  especially 
where  It  has  covered  a  long  period  of  years, 
will  be  controlling  unless  the  contract  Is  so 
plain  against  such  construction  that  there 
could  be  no  reasonable  doubt  upon  the  qnes- 
tlon.  Lowber  v.  Bangs,  2  Wall.  728,  17  L. 
Ed.  768;  Cavazos  v.  Trevlno,  6  WalL  773,  IS 
L.  Ed.  813;  Bronson-  v.  Rodes,  7  Wall.  229, 
19  L.  Ed.  141;  Chlc^o  v.  Sheldon.  9  Wall. 
50,  19  h.  Ed.  594 ;  Insurance  Co.  v.  Dutcher, 
95  U.  S.  273,  24  L.  Ed.  410;  Eraser  v.  SUte 
Savings  Bank  et  al.,  137  Pac.  592.  But  re- 
spondent has  failed  to  point  out  wherein  the 
city  has  construed  this  provision  of  the  con- 
tract, unless  It  be  upon  the  assumption  (a> 
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tbat  the  water  company  bas,  at  all  times 
dortng  the  existence  of  the  fraDchlse,  en- 
forced a  rule  which  required  the  consumer 
to  pay  the  cost  of  making  the  connection 
with  respondent's  water  mains  and  laying 
the  pipe  from  the  curb  to  the  main,  as  alleg- 
.  ed  in  Its  answer,  or  (b>  because  the  dty  it- 
self has  paid  such  expense,  wliere  It  reqalred 
water  for  city  purposes. 

It  is  sufficient  answer  to  the  first  con- 
tention to  state  that  neither  the  answer  nor 
the  proof  show  that  the  rule  in  question  was 
approved  by  the  city  council.  The  franchise 
gives  to  the  company  the  right  "to  make  rules 
and  regulations,  to  be  approved  by  the  city 
council."  "A  material  fact,  If  not  alleged,  is 
presumed  not  to  exist"  31  Cyc.  80.  Before 
the  question  could  arise  as  to  whether  the 
rule  in  question  amounted  to  a  construction 
of  the  contract  by  the  city,  it  would  be  in- 
cumbent upon  respondent  to  show  that  the 
dty  council  gave  its  approval  to  the  same. 
The  fact  that  the  company  had  adopted  and 
enforced  such  airule,  without  the  concurrence 
and  acquiescence  of  the  city  council,  would 
not  be  tantamount  to  a  constniction  of  the 
contract  by  the  dty.  Had  the  proof  snpplled 
the  defect  In  the  answer  in  this  regard,  the 
omission  would  doubtless  have  been  cured  by 
the  Judgment  (31  Cyc.  703) ;  but  there  was  no 
proof  whatever  upon  the  question,  as  shown 
by  tlie  bill  of  exceptions,  and,  such  being  the 
case,  the  omission  in  the  answer  would  not  be 
cured  by  the  Judgment  Holmes  v.  Preston, 
70  Ml8&  152,  12  Sonth.  202;  IntemaUonal 
Bank  v.  Franklin  County.  65  Mo.  105,  27  Am. 
Bep.  26L  Until  the  rule  or  regulation  was. 
In  some  manner,  brought  before  the  coun- 
cil for  consideration,  it  could  not  well  be 
argued  that  mere  inaction  by  the  dl^  would 
amount  to  an  affirmative  approval  of  the 
practice  of  the  water  company,  or  constitute 
a  construction  of  the  contract 

Nor  is  there  any  merit  In  the  second  propo- 
sition stated,  because  section  9  of  the  fran- 
chise spedScally  provides  that  the  dty  shall, 
at  its  own  expense,  erect  all  necessary  stand 
pipes,  or  other  appliances  necessary  for  the 
drawing  off  of  water  for  dty  purposes,  and, 
if  It  be  true,  as  stated,  that  the  dty  has  In 
some  30  or  more  Instances  laid  the  pipe  be- 
tween the  curb  and  the  main  and  paid  the 
expense  of  making  the  connection.  It  did  so 
doubtless  under  the  above  provision,  appli- 
cable only  to  the  city ;  and  any  construction 
It  might  have  placed  upon  this  provlaion  in 
the  franchise  or  contract  would  not  be  bind- 
ing upon  consumers,  claiming  rights  under 
other  and  different  provisions  of  the  fran- 
chlse.  If  It  be  admltteil,  for  the  sake  of  argu- 
ment only,  that  the  consumer  would,  in  any 
event,  be  bound  by  a  construction  placed  up- 
on the  contract  by  the  city. 

[4]  The  rights  of  the  relator,  therefore, 
not  having  been  prejudiced  or  influenced  by 
the  acts  or  conduct  of  either  the  city  or  oth- 
er  consumers,  It  becomes  necessary  to  ex- 


amine the  franchise  under  which  the  respond- 
ent operates  and  the  contract  existing  be- 
tween the  dty  and  the  company  in  order  to 
determine  the  reasonableness  and  Justness  of 
the  rule  and  regulation  under  which  respond- 
ent refuses  to  make  the  connection  in  ques* 
tlon,  unless  first  compensated  therefor  by  the 
relator,  for,  as  stated.  If  this  burden  rests 
upon  the  company,  a  rule  or  regulation  by 
which  It  attempts  to  shift  the  same  upon  the 
relator  would  be  unreasonable  and  would  af- 
ford respondent  no  Justification  for  Its  re* 
fusfll  to  make  the  desired  connection  with  its 
mains. 

Section  1  of  the  franchise  reeds  as  follows: 
*^ere  is  hereby  given  and  granted  to  the 
Water  Supply  Company  of  Albuquerque,  or 
Us  assigns,  the  right  and  privilege  to  supply 
the  dty  of  Albuquerque,  and  the  citizens 
thereof,  with  good  water  for  domestic  and 
manufacturing  purposes,  for  the  period  of 
twenty-five  years  from  and  after  the  date  of 
the  approval  of  this  franchise  by  the  people^ 
and  no  longed,  subject  to  the  terms  and  con- 
ditions herein  set  forth.** 

Section  2,  after  giving  the  company  the 
right  to  erect,  maintain,  and  operate  ItB 
plant  And  to  lay  pipes,  continues:  "And  to 
extend  aqueducts  and  pipes  through  any 
and  all  of  the  streets,  avenues,  and  alleys  and 
across  any  bridge  or  stream  In  said  city  or 
grant" 

Section  8,  in  part,  reads  as  follows:  "The 
mains  and  distributing  pipes  •  •  •  shall 
not  be  1^  than  five-eighths  of  an  Inch  in 
diameter,  and  as  much  larger  as  the  neces- 
sities of  the  business  requires,  and  ma^o  of 
the  best  qnaUty,"  etc; 

Section  6,  after  providing  that  the  company 
must  furnish  a  good  and  suffldent  supply  of 
water,  continues:  "As  the  same  may  be  need- 
ed and  demanded  for  domestic  and  manufao- 
tnring  purposes,  so  that  It  may  be  drawn  off 
through  the  pipes  connecting  with  the  mains 
of  said  waterworks  in  all  parts  of  said  dty 
where  such  pipes  may  bs^  at  a  miniinym  pres* 
sure,"  etc. 

Section  7  begins:  "The  water  rate  to  con- 
sumers during  the  continuance  of  this  fran- 
chise shall  not  exceed  the  following  month- 
ly schedule  ratea"  This  Is  followed  by  a 
spedflc  enumeration  of  the  monthly  flat  rate 
which  may  be  charged  consumers  for  water, 
and  the  section  contains  provisions  for  meter 
rates.  No  mention  is  made  in  this  section, 
or  in  any  other  provision  of  the  ordinance  or 
contract,  as  to  the  service  pipes  from  the 
water  main  to  the  curb,  except  as  above  set 
forth.  Pursuant  to  the  franchise,  a  contract 
was  entered  into  iwtween  the  city  and  the 
water  company,  by  which  the  dty  agreed  to 
pay  a  stipulated  sum  for  fire  hydrants,  the 
number  of  which  were  stated,  and  by  said 
contract  as  &  part  of  the  consideration  mov- 
ing to  the  city,  the  company  agreed  to  comply 
with  all  the  provisions  of  the  franchise  graiF 
ted  it  by  the  dty  and  Its  Inhabitants.' 
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From  the  excerpts  quoted  above,  from  tlie 
franchise,  it  will  be  seen  that  no  specific  pro- 
visions were  made,  Imposing  the  duty  of  lay- 
ing service  pipes  between  the  main  and  the 
cnrb,  and  within  the  franchise  limits,  upou 
either  the  company  or  the  eonsamer.  On 
behalf  of  the  respondent,  it  is  argued  that  by 
section  5,  above  quoted,  this  duty  is  implied- 
ly cast  upon  the  consumer.  'While  this  sec- 
tion requires  the  company  to  furnish  water, 
"as  the  same  may  he  needed  for  domestic 
and  manufacturing  purposes,  so  that  it  may 
be  drawn  oBf  through  the  pipes  connecting 
with  the  mains  of  said  waterworks  In  all 
parts  of  the  city  where  such  pipes  may  be," 
etc..  It  will  be  noted  that  no  provision  is  made 
as  to  who  shall  lay  the  pipes  within  the  fran- 
chise limits  of  respondent.  Al]  that  can' be 
said,  from  the  wording  of  the  franchise,  is 
that  it  is  silent  on  the  question.  Bnt  It  dpes 
grant  to  the  company  the  right  to  lay  its 
pipes  and  mains  "through  any  and  all  of  the 
streets,  avenues,  and  alleys"  in  said  city,  in 
order  to  enable  it  to  supply  water  to  the  city 
and  its  consumers.  The  right  continues  and 
exists  during  the  whole  term  of  the  franchise, 
and  no  farther  permit  or  license  is  necessary. 
Such  right  exists  only  in  the  company  (Pond 
on  Public  Utilities,  S  537),  and  the  consumer, 
without  special  permission  from  the  munici- 
pal authorities,  would  have  no  right  to  tear 
up  the  street  and  lay  pipes  therein.  Again, 
the  franchise  requires  the  company  to  restore 
the  street  to  its  former  condition,  after  all 
excavations  are  made  by  It 

[S]  After  all,  the  most  that  can  be  said,  as 
to  tlie  terms  and  requirements  of  the  fran- 
chise In  this  regard,  is  that  It  is  silent  on  the 
question.  This  fact  was  found  by  the  trial 
court,  in  its  eighth  finding  of  fact,  which 
reads  as  follows:  "That  there  is  no  provlslou 
of  respondent's  franchise  or  contract  with  the 
dty  of  Albuquerque  requiring  It  at  its  own 
expense  to  lay  service  pipes  for  private  con- 
sumers, or  to  connect  the  same  np  with  its 
mains,  without  the  consumer  paying  the  rea- 
sonable expense  thereof.  There  Is  no  provi- 
sion In  respondent's  franchise  or  contract 
with  the  dty  of  Albuquerque  requiring  pri- 
vate consumers  to  lay  service  pipes  from  their 
lot  lines  to  respondent's  mains  or  to  connect 
same  with  respondent's  mains."  Such  being 
trac,  the  question  naturally  arises  as  to  the 
proper  constmctlon  of  the  franchise,  for,  by 
the  terms  of  the  contract,  the  respondent  un- 
dertook and  agreed  to  perform  all  the  condi- 
tions imposed  upon  it  by  the  franchise. 

It  would  seem  that  the  rule  announced  by 
the  territorial  court  In  the  case  of  Telephone 
Co.  V.  Fields,  15  N.  M.  431,  110  Pac.  571,  30 
L.  B.  A.  (N.  S.)  1088,  is  controlling.  In  that 
case  the  franchise  granted  the  telephone 
company  authorized  It  to  charge  telephone 
rental  rates  not  to  exceed  $36  per  annum  for 
one  party  residence.  The  company  sought  to 
enforce  a  rule  that  on  all  contracts  for  less 
than  one  year's  rental  a  charge  of  92.50 


would  be  made  for  Installation  and  a  charge 
of  $2  for  removal  of  Instmments.  Its  right 
to  do  so  was  denied.  Hie  court  say:  "On 
the  other  hand,  appellee  dtea  Omaha  Water 
Works  Co.  V.  Omaha,  147  Fed.  1  [77  C.  C.  A. 
267,  12  L.  R.  A.  (N.  S.)  736,  6  Ann.  Cas.  6141, 
a  case  in  the  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit,  in  which  the  court,  after  ex- 
amining numerous  cases,  extracts  from  them 
the  following  rule,  which  we  adopt,  vis.: 
'Where  the  meaning  of  a  grant  or  contract 
regarding  any  public  franchise  is  ambiguous 
or  doubtful,  it  will  be  construed  favorably  to 
the  rights  of  the  public.  Where  the  grant  or 
the  contract  is  clear  and  plain,  it  will  be  pro- 
tected and  enforced.'  It  thus  appears  that 
the  true  rule  la  that  both  the  grant  and  the 
contract,  In  case  of  ambiguity  or  doubt,  are 
to  be  construed  favorably  to  the  rights  of 
the  public,  and  we  so  hold." 

For  further  illustrations  of  the  rule,  see  the 
following  cases:  KnoxviUe  Water  Co.  v. 
KnoxTlUe,  200  U.  S.  22.  26  Sup.  Ct  224,  50 
L.  Ed.  353 ;  Turnpike  Co.  v.  Illinois,  96  U.  S. 
63,  24  L.  Ed.  651 ;  Proprietors  of  Stourbridge 
Canal  v.  Wheely  et  al.,  2  Barn.  &  AdoL  793 ; 
Perrlue  v.  Chesapeake,  etc.,  Co.,  9  How.  172, 
13  L.  Ed.  92;  1  Cook  on  Cbrporattons  (6th 
Ed.)  8. 

[6]  There  Is  undoubtedly  sound  reasoning 
back  of  the  authorities  on  this  question. 
Public  service  corporations  are  allowed  to 
charge  the  public  a  certain  sum  for  service. 
This  sum  is  the  compensation  for  the  expense 
of  the  corporation  In  installing  and  operating 
the  plant  for  the  convenience  of  the  public, 
and  it  is  supposed  to  bear  all  the  expenses 
which  are  not  speclScally  charged  against 
the  public.  If  the  Legislature  or  the  dty 
coundl  sees  fit  to  provide  that  the  property 
owner  shall  bear  the  exnense  of  laying  eerv- 
lee  pipes  and  making  connections,  then  it  is 
to  be  presumed  that  a  lower  rate  will  be  fixed 
for  service.  If,  as  in  the  present  case,  do 
provision  is  made  for  laying  service  pipes  and 
making  connections,  the  rate  allowed  is  pre- 
sumed to  be  high  enou^  to  compensate  the 
company  for  this  exiwnse. 

Counsel  for  the  appellee  argues  that,  If  the 
company  was  compelled  to  lay  service  pipes 
In  the  street,  It  could  also  be  forced  to  lay 
them  through  consumer's  lot  and  Into  Us 
house.  The  fallacy  and  onsoundness  of  this 
reasoning  is  apparent  at  a  glance.  Every- 
thing within  the  franchise  limit  is  under  the 
control  of  the  company,  unless  otherwise  ex- 
pressly provided  by  statute  or  ordinance, 
and  the  franchise  limit  is  definitely  fixed  at 
the  line  between  the  lot  and  the  street  or 
alley.  The  franchise  cannot  convey  any  ri^t 
to  or  impose  any  duty  upon  the  corporation 
outside  the  franchise  limit  It  is  limited  in 
its  scope  to  the  domain  of  the  munidpality 
and  cannot  Invade  the  territory  of  private 
dtlzens. 

Our  conclusion,  therefore,  is  that  under 
the  frandiise,  as  thus  construed.  It  was  the 
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dnty  of  the  water  company  to  lay  all  neces- 
sary pipes,  for  supplying  Ita  customers  with 
water,  wltbln  the  limits  of  Its  franchise,  and 
thts  construction  Is  fully  SDpported  by  the 
adjudicated  cases. 

In  the  s.tate  of  Idaho  there  Is  no  statute 
imposing  the  duty  of  laying  laterals  and  mak- 
ing connections  In  streets  and  alleys,  and  the 
franchise  granted  by  the  dty  of  Pocntello  to 
the  Pocatello  Water  Company  was  silent  as 
to  who  should  bear  the  expense  of  this  work, 
BO  that  the  conditions  are  exactly  the  same 
as  In  the  present  case,  and  the  Supreme 
<7onrt  of  Idaho  uses  this  language:  "Under 
the  said  franchise  the  respondent  has  been 
granted  the  right  to  lay  its  mains  and  pipes 
•over,  along,  and  under'  the  streets,  alleys, 
and  highways  of  said  dty  for  the  purpose  of 
supplying  said  dty  and  its  Inhabitants  with 
a  suffldency  of  pure  water.  It  had  the  au- 
thority to  lay  all  of  the  mains  and  pipes  In 
said  streets  and  alleys  necessary  to  accom- 
plish the  purposes  for  which  said  franchise 
was  granted.  It  is  obliged  to  lay  its  mains 
and  pipes  in  sold  streets  and  alleys,  and  de- 
liver water  to  the  consumers  at  Its  franchise 
limits,  and  to  the  line  of  the  premises  of  the 
consumer,  If  such  premises  border  on  said 
franchise  limits.  The  respondent  has  been 
granted  a  valuable  right,  that  of  laying  its 
mains  and  laterals  In  the  streets  and  alleys 
of  the  dty,  In  consideration  that  it  will  fur- 
nish water  to  said  dty  and  Its  Inhabitants. 
The  company  is  under  obligation  to  lay  its 
pipes  in  the  streets  and  alleys  so  as  to  make 
the  water  accessible  to  the  dtizen  for  his 
private  use.  It  is  given  the  right,  within  Its 
franchise  limits,  to  lay  all  pipes  and  make  all 
connections  with  its  mains  and  laterala  Be- 
yond those  limits  it  has  no  authority  to  enter 
upon  the  private  premises  of  a  dtizen  and  lay 
Its  pipes.  Neither  has  the  dtizen  any  right 
to  enter  within  the  franchise  limits  of  the 
company,  and  in  any  manner  interfere  with 
its  mains  and  pipes."  Pocatello  Water  Co.  v. 
Standley,  7  Idaho,  155.  61  Pac.  518. 

In  the  case  of  Bothwell  v.  Consumers*  Co., 
13  Idaho,  568,  92  Pac.  533,  24  L.  R.  A.  (N.  S.) 
485,  the  court  say:  "The  only  further  point 
to  be  considered  In  this  case  la  whether  the 
water  company  can  require  the  consumer  to 
pay  for  the  tap  and  for  making  the  connec- 
tion with  its  main.  It  seems  that  this  point 
onght  to  be  disposed  of  without  much  difficul- 
ty. The  franchise  for  laying  pipes  in  the 
streets  and  alleys  and  maintaining  and  oper- 
ating a  water  system  is  granted  by  the  mu- 
nidpallty  to  the  water  company.  The  prop- 
erty owner  has  no  right  or  franchise  to  dig 
In  the  streets  and  alleys  and  lay  pipes,  and, 
If  he  should  do  so,  he  would  acquire  no  prop- . 
erty  right  therein.  The  main  and  all  laterals, 
fixtures,  and  connections  within  the  franchise 
limit  belong  to  the  company,  and  altogether 
constitute  the  water  system.  It  Is  not  the 
business  of  the  citizen  or  consumer  to  con- 
struct any  part  of  the  company's  system,  nor 


is  it  the  company's  business  to  place  the 
pipes  and  fixtures  on  the  consumer's  prem- 
ises. There  is  a  clear  and  well-deSned 
boundary  line  existing  between  the  property 
of  the  water  company  and  the  property  of 
the  lot  owner;  that  line  Is  the  one  existing 
between  the  lot  and  the  street  or  alley.  The 
dtizen  owns  his  pipes  and  fixtures  to  that 
line,  and  beyond  It  is  the  company's  property 
and  water  system.  The  rights,  duties,  and 
obligations  of  each  go  to  this  extent,  and  no 
further." 

In  Texas,  at  the  time  the  case  was  dedd- 
ed,  the  same  conditions  existed  as  regards 
the  dty  of  El  Paso,  but  In  this  case  the  fran- 
chise contained  the  provision  that  the  com- 
pany  should  furnish  water  to  "consumers 
having  pipe  connections"  at  a  specified  rate. 
The  Civil  Court  of  Appeals  held  that  pri- 
marily the  duty  of  a  company  bound  to  fur- 
nish water  to  property  owners  on  streets  con- 
taining mains  carried  with  it  the  duty  to  per- 
form the  work  necessary  to  enable  the  com- 
pany to  furnish  the  owners  with  water,  and 
the  company  could  only  be  relieved  from  the 
obligation  to  construct  at  ita  own  cost  the 
necessary  connections  by  some  provision  In 
the  franchise  or  contract  which  unmistak- 
ably, or  by  fair  Implication,  so  operated.  In- 
ternational Water  Co.  v.  City  of  Kl  Paso,  51 
Tex.  Civ.  App.  321,  112  S.  W.  816. 

The  Supreme  Court  of  Idaho  a  second 
time  handed  down  a  dedsion  upon  the  sub- 
ject upon  a  statement  of  facts  on  all  fours 
with  the  present  case.  The  court  say:  "Un- 
der the  franchise  granted  by  the  city  of 
Cceur  d'Alene  to  the  consumers'  company  to 
occupy  the  streets  and  alleys  of  the  dty  for 
the  purpose  of  supplying  the  dty  and  Inhabit- 
ants thereof  with  fresh  water,  the  right  and 
authority  to  dig  in  the  streets  and  alleys 
and  lay  pipes  therein  for  supplying  con- 
sumers with  water  Is  conferred  upon  the 
company  alone,  and  no  such  right  is  con- 
ferred upon  the  individual  or  consumer,  and 
the  consumer  acquires  no  right  to  lay  pipes 
or  acquire  property  in  the  street  and  alleys, 
but,  on  the  contrary,  the  duty  to  do  so  and 
the  rights  acquired  thereby  l>elong  to  the 
water  company.  It  Is  consequently  the  duty 
of  the  water  company  to  supply  and  lay  lat- 
erals from  Its  main  to  the  line  of  a  consum- 
er's property  abutting  on  such  street,  and 
such  laterals  are  the  property  of  the  wa- 
ter company.  •  •  •  A  public  service  cor- 
poration organized  for  the  puriwse  of  sup- 
plying the  Inhabitants  of  a  munldpallty  with 
water  -is  not  Justified  In  assuming  that  the 
people  it  is  to  serve  are  dishonest,  and  that 
tliey  will  demand  and  pay  for  a  month'? 
water  supply  merely  for  the  purpose  of  en- 
tailing upon  the  company  the  expense  of 
putting  in  laterals  and  service  connections, 
and  that  they  nill  thereafter  refuse  to  take 
water  and  thereby  discommode  themselves 
and  depreciate  their  own  property,  and  the 
courts  will  not  base  decisions  upon  audi  an 
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assumption.**  Hatch  v.  Consumers'  Co.,  17 
Idaho.  204,  10ft  Pac.  070,  40  L  R.  A.  (N.  S.) 
263. 

Appellee  attempts  to  meet  this  decision 
with  the  statement  that  property  owners  had 
the  Tight  to  dig  Into  the  streets  and  alleys 
upon  complying  with  certain  relations. 
This  la  undoubtedly  true,  as  It  Is  true  In  all 
cities  of  the  country,  but  the  point  in  the 
reasoning  In  the  Hatch  Case  Is  that  the  prop- 
erty owner  has  no  right  under  the  franchise 
to  dig  In  the  streets  and  alleys  and  lay 
pipes,  but  must  get  a  special  permit  for 
■  which  a  fee  Is  charged,  while  the  water  com- 
pany Is  granted  general  j)ermls3lon  under  the 
franchise.  The  court  In  this  case  also  an- 
swers the  argument  of  appellee  that  dishon- 
est consumers  might  pay  water  rent  for  one 
month  and  thereafter  discontinue  use  of  the 
water.  Inflicting  a  loss  upon  the  company. 

In  the  Supreme  Court  of  Arkansas,  in 
1910,  this  question  was  raised  upon  a  fran- 
chise, the  terms  of  which  were  almost  iden- 
tical with  those  of  the  present  appellee.  The 
court  say:  "Is  It  the  duty  of  appellant  to 
construct  and  maintain  the  service  pipes  at 
Its  own  expense,  free  of  charge?  By  section 
1  of  this  contract  It  assumed  the  duty  of 
supplying  the  city  and  the  inhabitants  there- 
of with  water  and  acquired  the  right  'to  use 
the  streets,  alleys,  sidewalks,  and  public 
grounds  of  the  city  of  Pine  Bluff,  within  Its 
present  and  future  corporate  limits,  for  plac- 
ing and  taking  up  and  repairing  mains,  hy- 
drants, and  other  structures  and  devices  req- 
uisite for  the  service  of  water.'  The  duty 
to  furnish  the  city  and  Inbabltants  with 
water  carried  with  It  the  duty  to  do  and  per- 
form what  was  necessary  to  be  done  to  place 
the  company  in  a  position  where  it  could  fur- 
nish the  water.  To  do  that  the  contract 
(section  1)  expressly  authorizes  It  .'to  use  the 
streets,  alleys,  sidewalks  •  •  •  of  the 
city  of  Pine  Bluff  •  •  •  for  placing  and 
taldng  up  and  repairing  mains,  hydrants,  and 
other  structures  and  devices  requisite  for 
the  service  of  water' ;  that  is  to  say,  the  de- 
livery of  water  to  the  inhabitants  or  city. 
The  doty  is  assumed,  and  the  power  la  given, 
by  the  contract  to  perform  It  The  property 
owner,  the  Inhabitant,  or  consumer  has  no 
right  to  lay  the  service  pipes  in  the  streets 
and  connect  them  with  the  water  company's 
mains,  but  this  power  is  expressly  given  to 
the  water  company.  In  connection  with  the 
duty  it  assumes,  and  to  no  one  else,  which 
implies  that  it  sliall  lay  the  service  pipes  at 
Its  own  expense,  for  all  of  which  the  con- 
aomer  Is  required  to  pay  for  the  water  fur- 
nished at  certain  rates  specified  in  the  con- 
tract If  it  was  not  the  Intention  of  the  con- 
.  tract  that  the  water  company  should  lay 
the  service  pipes,  why  did  the  dty  council 
give  it  the  power  to  do  so  and  withhold  it 
from  the  InhaUtant  It  evidently  intend- 
ed that  the  water  company  should  do  so  free 
of  charge,  because  it  fixes  the  compensation 


to  be  paid  by  the  consumer  for  services  ren- 
dered him  and  says  nothing  about  compensa- 
tion for  service  pipes.  How  was  it  to  render 
the  services  it  undertakes  without  laying  tho 
service  pipes,  and  where  is  the  authority  to 
collect  from  the  consumer  more  than  he 
la  required  by  the  contract  to  pay?  There 
Is  none.  Pocatello  Water  Company  v.  Stand- 
ley,  7  Idaho,  155,  61  Pac.  518;  lutemational 
Water  Co.  v.  City  of  El  Paso,  61  Tex.  Or. 
App.  321,  112  S.  W.  820;  BothweU  t.  Con- 
sumers' Co.,  13  Idaho,  568,  02  Pac  533.  24  U 
R.  A.  (N.  S.)  487;"  Pine  Bluff  CorporaUon 
V.  Toney,  96  Ark.  345,  131  S.  W.  680. 

In  the  case  of  Bothwell  v.  Consumers*  Co., 
13  Idaho,  568,  92  Pac.  533,  24  L.  R.  A.  (N.  S,) 
485,  the  syllabus  by  the  court  is  as  follows: 
"All  the  mains  and  laterals  of  a  water  sys- 
tem within  the  franchise  limit  belong  to  the 
company  owning  the  franchise,  and  It  la  the 
duty  of  the  company  to  construct  the  same 
at  its  own  expense  and  connect  with  the 
pipes  of  the  property  owner  at  the  line  of 
his  property  and  the  limit  of  its  franchise. 
Where  a  lot  owner  constructs  a  building  on 
his  property  and  places  water  pipes  and  fix- 
tures therein,  and  extends  the  same  to  the 
street  adjoining,  and  thereupon  tenders  to 
the  water  company  the  monthly  rent  charged 
by  It  it  becomes  the  duty  of  the  company  to 
make  the  necessary  tap  and  connections  and 
furnish  the  property  owner  with  water  as  de- 
manded." 

In  the  case  of  Hatch  t.  Consumers*  Co., 
supra,  the  court  farther  say:  "We  are  aware 
that  some  courts  have  held  that  the  consum- 
er may  be  required  to  pay  the  expenses  of 
'service  connections,'  as  It  is  sometimes  call- 
ed, or  rather  for  laterals  extending  from 
the  curb  line  to  the  main.  So  far  as  we  have 
been  able  to  examine,  however,  these  deci- 
sions are  based  upon  express  statutes." 

The  Supreme  Court  of  Washington.  In  a 
recent  decision  (Cleveland  t.  Maiden  Wat^ 
Works  Co.  [Wash.]  125  Pac.  769),  followed 
the  rule  announced  in  the  foreg<>fng  cases. 
The  court  say:  "But  this  case  la  controlled 
by  the  franchise  ordinance,  which  requires 
the  company  to  furnish  water  to  users  and 
consumers  at  certain  fixed  rates ;  and  we  are 
of  opinion  that  It  la  not  so  furnished,  with- 
in the  meaning  of  the  ordinance,  unless  It  is 
delivered  to  the  consumer  at  his  property 
line- 
Respondent  has  cited  some  eases  to  the 
contrary,  but  we  think  the  great  weight  of 
authority  Is  in  accord  with  the  view  we  hare 
expressed.  McQuillin,  In  his  work  on  Mu- 
nicipal Corporations,  i  1696,  in  discussing  the 
question,  says:  "While  it  has  been  held  in 
some  cases  that  the  consumer  may  be  re- 
quired to  pay  the  expense  ot  laterals  extend* 
ing  from  the  curb  line  to  the  main,  these  de- 
d^ons  are  for  the  most  part  based  upon 
express  statntea,  and,  where  there  is  no  sndi 
statute,  it  is  generally  held  that  It  Is  the 
duty  of  the  company,  at  its  own  expense,  to 
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supply  and  lay  the  laterals  from  Its  main  to 
the  line  of  a  consnmer's  property  abutting 
on  the  street"  See,  also,  Pond  on  Public 
UtlllUes,  Sf  536  and  537. 

[7]  A  great  many  of  these  cases  dted  by 
respondent  are  cases  'where  the  waterworks 
were  owned  and  operated  by  the  municipal- 
ity, and  it  bad  adopted  a  rule  which  re- 
quired the  consumer  to  bear  the  expense  of 
laying  the  service  pipe  from  the  main  to  the 
property  line.  These  cases  are  not  in  point 
Where  the  city  owns  and  operates  the  utility, 
no  contractual  rights  exist  In  favor  of  the 
consumer.  The  dty  has  the  right  to  adopt 
and  enforce  reasonable  rules  and  regulations, 
as  likewise  has  a  privately  owned  company. 
But  a  rule  which  Is  reasonable  and  enforceaUe 
under  a  municipally  owned  utility  may  not  be 
where  it  Is  owned  by  private  parties.  In  the 
former  case,  whatever  profit  arises  from  the 
venture  Inures  to  the  benefit  of  the  citizenB 
generally,  while  in  the  latter  it  finds  its  way 
Into  the  pockets  of  its  stockholders.  Again, 
the  rights  of  the  privately  owned  company  are 
measured  by  its  contract  with  the  city ;  and 
where,  under  such  contract,  it  assumes  certain 
otdlgatlons,  it  cannot  escape  compliance  there- 
with by  any  rale  which  it  may  adopt  Where 
a  municipality  operates  its  own  water  supply 
system,  it  is  not  under  contractual  obliga- 
tions to  lay  the  service  pipes  for  its  cus- 
tomers from  the  cu^e  to  its  water  main; 
hence  a  rule  which  requires  the  consnmer  to 
assume  the  burden  is  reasonable  and  just 
On  the  other  hand,  here  we  have  a  corpora- 
tion whlcli,  under  the  mle  ot  constmetlon 
which  most  be  applied,  assumed  the  harden 
of  BO  doing;  consequently  the  rule  adiqpted 
1^  It  Is  unreastmable  and  nnjust 

Appellee  contends,  however,  that  such  a 
eonstruction  will  remit  In  iMUkmptey  and 
ndn  to  it  and  all  other  prirately  owned  com- 
panies doing  bnslnesa  In  New  Mexico,  be- 
cause customers  living  In  the  suburbs  and 
remote  and  thinly  populated  portions  of  the 
dty  will  compel  it  to  conduct  water  to  their 
property  line.  If  ttie  argumrat  were  proper 
and  entitled  to  consideration  by  the  court  a 
mfflclent  answer  would  be  that  no  such  re- 
sult will  be  attained,  for,  under  Its  franchise, 
It  <»nnot  be  compelled  to  extend  Its  mains, 
by  (Hrder  of  the  dty  or  otherwise^  "unless  the 
gross  Income  from  such  extension,  exclusive 
of  hydrant  rentals  (by  the  dty),  shall  equal 
6  per  cent  ot  the  cort  thereof."  Sudi  bdng 
the  case,  and  the  company,  before  It  can  be 
required  to  extoid  Its  mains,  always  being 
Insured  of  6  per  cent  gross  income  upon  the 
cost  of  the  extenrion.  will  be  in  no  danger 
of  becoming  impoverished. 

For  the  reasons  stated,  the  cause  will  be 
reversed,  with  directions  to  the  district  court 
to  grant  the  relief  prayed  for  by  tin  relator; 
and,  it  is  so  ordered. 

HANNA  and  PARKER,  JJ.,  concur. 
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(19  N.  M.  86) 
HcBAE  V.  WATER  SUPPLY  CO.  OT  AI/- 
BUQUERQUE.    (No.  1610.) 

(Supreme  Court  of  New  Mexico.  April  28» 

1914.) 

(BpJlahiu  by  tk«  OomH.) 

Watebs  Ann  Watcb  OotfasES  (|  2(I3*>— Mu- 
nicipal FBAHorasw-OoiiaTBucxioir— Wa- 
TEB  Rates. 

Wbere,  under  a  franchise  granted  to  a  w»> 
ter  company>  it  Is  provided: 

"Meter  rates  to  eonsnmera  during  the  contin- 
uance of  tills  frandiise  shall  not  exceed  the  fol- 
lowing rates: 

200  gallons  or  leas  daily,  per  1,000  gal- 
lons  $  .SS 

Over  200  and  less  than  600  gallons 
daUy,  per  1,000  gallons   W 

and  so  on  through  the  schedule  of  rates  fixed  by 
the  franchise;  the  company  Is  not  authorized  to 
charge  a  consumer  using  more  than  200  gallons 
dally  3C  cents  per  1 000  gallons  (or  the  first  200 
gallons  used  each  day,  but  only  to  charge  and 
collect  SO  cents  per  1,000  gallons  on  the  total 
amount  used,  or  sodi  charge  as  It  lawfully  may 
make  npon  the  class  of  oonsomers,  in  which  t3ie 
amonnt  used  places  Ae  cMununer. 
_[Ed.  Note.— For  other  oassL  see  Waters  and 
Water  Ck>urses,  Cent  Dig.  il  289,  29(^288: 
Dec.  Dig.  I  2S.*]  "  • 

Appeal  fnvD  District  Court,  BemaUilo 
County ;  H.  F.  Baynolds,  Jndga 

Action  by  Louis  A.  McBae  against  ttie 
Water  Supply  Company  of  Albuquerque. 
FnHn  Judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

A.  B.  McMUlen,  ot  Albuquerque,  for  appel- 
lant John  C  Lewis,  of  Albuquerque^  fbr  ap- 
pellee. 

ROBERTS,  a  J.  The  only  question  In- 
volved in  this  appeal  worthy  of  consideration 
is  the  proper  construction  of  that  portion  of 
the  franchise,  under  which  appellant  is  sup- 
plying water  to  the  dty  of  Albuquerque,  and 
its  Inhabitants,  relating  to  meter  ratc^  which 
is  as  follows: 

"Meter  ^tes  to  consumers  during  the  con- 
tinuance ot  this  franchise  shall  not  oceed 
the  following  rates: 

200  Gallons  or  less  daily,  per  1,000 
gallons   $  ,85 

Over  200  and  less  than  000  gallons 
dally,  per  1,000  gallons   .80 

Over  OOO  and  less  than  1,000  gallons 
daily,  per  1,000  gallons  «  ' 

Over  1,S00  and  less  than  3,000  gallons 
daily,  per  1,000  gallons   3R 

Over  8vOOO  and  less  than  gal- 
lons dally,  per  1,000  ffftUons   M 

"All  other  rates  to  be  spedaL" 

The  cont^tlon  of  the  appellee  was,  and  to, 
that  if  the  amount  consumed  is  less  than 
200  gallons  daily,  a  charge  of  3G  cents  par 
1,000  gallons  Is  correct,  but  if  more  than 

200  gallons  and  less  than  600  gallons  were 
used  daily,  even  though  it  amounted  to  but 

201  gallons  per  day,  the  price  should  be  90 
cents  per  1,000  gallons,  and  if  over  600  and 
less  than  1,S00  gallons  dally  were  used,  even 
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though  the  excess  over  600  gallons  was  but 
oue  gallon,  the  whole  of  the  water  used 
should  be  computed  at  the  rate  of  27%  cents 
per  1,000  gallons,  and  so  on  through  the 
schedule  rates  fixed  by  the  franchise. 

On  the  other  hand,  appellant  contends  that 
the  charge  should  be  made  as  follows:  35 
cents  per  1,000  gallons  for  the  first  200  gal- 
lons or  less  used  dally;  30  cents  per  1,000 
gallons  for  the  excess  over  200  and  less  than 
600  gaUons  dally;  27 ^  tents  per  1,000  gal- 
lons for  the  excess  over  600  and  less  than 
1.500  gallons  daily,  and  so  on  through  the 
schedule  of  fates  fixed  by  the  franchise. 

Appellant  exacted  water  rent  from  the  ap- 
pellee, upon  its  theory  of  the  proper  con- 
struction of  tiie  franchise,  which  amounted 
to  $2.^  more  than  said  charge  would  have 
been  under  appellee's  construction,  to  recov- 
er which  sum  he  instituted  tills  acticm,  and 
was  successful  in  the  lower  court 

The  views  of  the  trial  court  as  to  the  prop- 
er construction  of  the  provision  above  quoted 
is  clearly  set  forth  tn  its  finding  of  facts, 
from  which  we  quote  the  following  excerpt, 
viz, :  "She  court  further  fln^  that  the  meth- 
od of  calculation  of  water  rates  heretofore 
used  by  the  defendant,  that  is  to  say,  35 
cents  per  1,000  gallons  for  the  first  6,000.  30 
cmts  per  1.000  gallons  for  the  amount  over 
6,000  gaUons  and  less  than  18,000  gallons, 
and  so  on,  is  not  warranted  by  the  provisions 
of  the  franchise;  but  the  court  holds  tliat 
the  defoidant  should  compute  its  water  rates 
as  follows:  3S  cents  per  1,000  gallons,  pro- 
vided no  more  than  6,000  gallons  are  used 
in  one  month;  but  that,  if  the  amount  con- 
sumed should  exceed  6,000  gallons  even  by 
one  gallon,  but  does  not  exceed  18,000.  the 
computation  should  be  at  the  rate  of  30  cents 
per  1,000  gallons  for  the  whole  amount  con- 
sumed; and  that,  if  the  amount  consumed 
exceeds  18.000  gallons  even  by  one  gallon, 
but  does  not  exceed  45,000  gallons,  the  com- 
putation should  be  at  the  rate  of  27%  cents 
for  the  whole  amount  of  water  consumed; 
and.  If  the  amount  consumed  should  exceed 
45,000  gallons  even  by  one  gallon,  and  not 
exceed  90,000  gallons,  the  computation  must 
be  at  the  rate  of  25  cents  per  1,000  gallons 
for  the  whole  amount  of  water  consumed; 
and,  if  the  amount  used  exceeds  90,000  gal- 
lons even  by  one  gallon,  the  computation 
must  be  at  the  rate  of  20  cents  per  1,000  gal- 
Ions  for  the  whole  amount  of  water  con< 
sumed." 

Upon  the  hearing,  the  evidence  adduced 
showed  that  the  company,  for  16  years,  had 
exacted  water  rents  In  accord  with  the  End- 
ing made  by  the  court  as  to  the  proper  con- 
struction of  the  franchise  In  that  regard. 
In  1910  the  management  of  the  company  was 
changed,  and  since  that  date  water  rentals 
have  been  collected  under  and  pursuant  to 
appellant's  construction  of  this  provision  of 
the  franchise. 

Waiving  the  question  as  to  whether  the 


court  could  properly  consider  the  uniform 
course  of  the  company  for  16  years  as  a  clew 
to  the  intention  of  the  parties  in  arriving  at 
the  proper  construction  of  the  provision,  we 
ore  of  the  opinion  that  the  language  of  the 
franclilse  fully  Justified  the  finding  made  by 
the  court  Such  being  the  case,  there  was 
no  necraslty  of  a  resort  to  the  rule  that, 
when  the  words  of  a  grant  are  ambiguous, 
the  court  will  call  in  the  aid  of  the  acts 
done  under  it  aa  a  clew  to  the  intention  of 
the  parties.  Similar  provisions  are  to  be 
found  In  many  of  the  franchises  granted  to 
water,  light  and  gas  companies  by  incor- 
porated cities  and  towns,  but  no  case  haa 
been  called  to  our  attention  where  a  court 
has  been  called  upon  to  construe  the  mean- 
ing of  the  language  used.  We  think,  bow- 
ever,  that  when  the  purpose  of  the  provision 
Is  considered,  its  meaning  becomes  clear.  It 
Is  a  well-known  fact  that  the  initial  cost  of 
constructing  auch  plants,  and  being  prepared 
at  all  times  to  supply  the  commodity  as  re- 
quired, entails  upon  the  company  the  main 
cost  and  expense.  For  instance.  It  costs  prac- 
tically the  same  amount  of  money  to  Install 
and  equip  a  waterworks  system  where  the 
consimierB  would  each  use  200  gallons  pv 
day,  they  having  the  right  to  use  as  much 
more  as  they  desired  and  the  company  be- 
ing required  to  furnish  such  excess  as  re- 
quired, as  it  would  to  ipstall  and  equip  the 
same  where  each  customer  used  regularly  a 
larger  amount  And  such  company  must  in- 
stall, necessarily,  engines,  pumps,  and  ap- 
pliances capable  of  furnishing  whatever 
amount  the  consumer  may  require.  £ach 
day  it  is  required  to  operate  its  engines, 
pumps,  and  appliances  and  keep  the  neces- 
sary supply  available.  Such  being  the  case, 
the  company  -  is  enabled  to  supply  a  much 
lai^er  amount  at  a  minimum  expense  over 
the  fixed  charge  of  operation.  For  this  rea- 
son, it  is  the  policy  of  all  audi  companies, 
uniformly,  we  believe,  to  encourage  greater 
c<msumption  of  the  commodity  produced,  by 
reducing  the  diarge  as  the  consumption  in- 
creases. In  other  words,  by  a  sliding  scale 
of  prices,  to  encourage  the  consumav  to 
use  a  larger  amount  and  thereby  obtain  the 
benefit  of  the  decreased  price.  Such  we  be- 
lieve to  have  been  the  intention  of  the  par- 
ties when  the  present  franchise  was  granted 
and  accepted.  By  the  provision  In  question 
consumers  were  divided  into  five  classes,  and 
the  rate  to  be  diarged  each  class  was  speci- 
fied. It  was  provided  that:  "Meter  rates  to 
consumers  during  the  continuance  of  this 
franchise  shall  not  exceed  the  foUoiving 
rates:"  For  the  first  class,  viz.,  consumeni 
using  200  gallons  or  less  daily,  the  charge 
should  be  at  the  rate  of  35  cents  per  1,000 
gallons.  For  the  second  class,  viz.,  consum- 
ers using  more  than  200  gallons  and  less  than 
600  gallons  dally,  the  charge  should  be  at  the 
rate  of  30  cents  per  1.000  gallons,  and  so  on 
through  the  schedule  of  rates  fixed  by  the 
fi'anchlse. 
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'  E^ach  consamer  of  water  necessarily  falle 
within  one  of  tbe  named  classes  and  the 
rate  he  must  pay  for  his  water  depends  ui;>- 
on  the  class  within  which  tlie  amount  of  wa- 
ter used  places  htm,  and  he  can  be  charged 
for  the  service  only  the  amount  which  may 
lawfully  be  exacted  from  miter  users  within 
the  given  class. 

We  are  of  the  opinion  that  the  district 
court  placed  tbe  proper  constmction  upon 
that  portion  of  tbe  frajidiise  relating  to 
meter  rates,  and  the  Jndgmoit  will  be  af- 
flrmed,  and  it  is  so  ordered. 

HANNA  and  PABKEXt,  3J.,  concur. 


(19  N.  M.  70) 

SBI  V.  WATEB  SUPPLY  CO.  OF  ALBU- 
QUERQUE.   (No.  1611.) 

(Supreme  Court  of  New  Mexico.  April  28, 
1914.) 

(SyUabM  hv  th«  Court} 
Watobs  and  Wateb  Coubseb  (I  203*)— Wa- 
TEB  CoMPANT— Reg ui,ATioNS— Validity. 
A  rule  adopted  by  a  water  supply  compa- 
ny engaged  in  supplying  water  under  a  fran- 
chise to  a  city  and  its  fnbabitants,  which  pro- 
vides that  all  bills  shall  be  paid  monthly,  with- 
in a  reasonable  time  after  they  become  due,  and, 
in  case  sacb  payment  is  not  so  made,  the  water 
will  be  turned  off  for  nonpayment  and  a  charge 
of  $1  made  for  turning  off  and  turning  on  the 
same,  is  reasonable  and  not  discriminatory,  and 
may  be  enforced  by  the  company. 

 [Ed.  Note— For  other  cases,  see  Waters  and 

Water  Courses,  Cent  Dig.  If  280,  290-209; 

Dec  Dig.  I  aS.*] 

Appeal  from  District  Court,  Bernalillo 
Counter ;  H.  F.  Raynols,  Judge. 

Action  by  P.  Sel  against  the  Water  Supply 
Company  of  Albuquerque.  From  Judgment 
for  defendant,  plaintiff  appeals.  Affirmed. 

John  C.  Lewis,  of  Albuquerque,  for  appel- 
lant A.  B.  McMillen,  of  Albuquerque  for 
appellee. 

BOBBRTS,  C.  J.  There  Is  but  one  ques- 
tion involved  In  this  appeal,  viz.:  Where  a 
company  Is  engaged  In  supplying  water  to  a 
municipality  and  its  Inhabitants,  under  a 
franchise  limiting  the  maximum  charge 
which  said  company  may  Impede  for  water 
supplied,  is  a  rule  which  provides  that,  in 
case  a  water  consumer  does  not  pay  bis 
monthly  water  rent  within  a  reasonable  time 
after  the  same  becomes  due,  the  water  will 
be  turned  off  for  nonpayment,  and  a  charge 
of  $1  made  for  the  turning  off  and  turning 
on  the  same,  r«i80ttable  and  enforceable? 
The  trial  court  after  hearing  evidence  as  to 
the  expense  entailed  by  tbe  turning  off  and 
on  of  water  in  such  cases  to  the  company, 
sustained  and  upheld  the  validity  and  rea- 
sonableness of  the  regulation  in  dispute,  and 
denied  appellant's  right  to  recover  from  the 
company  the  $1  paid  in  compliance  with  the 
rule. 

That  a  water  company  may  adopt  and 


enforce,  as  a  reasonable  regulation  for  con- 
ducting Buch  business,  a  rule  providing  that 
the  water  so  supplied  may  be  shut  otC  for 
nonpayftient  therefor,  and  that,  in  pursuance 
of  such  regulation,  the  water  supply  may  be 
discontinued  on  the  failure  of  the  consumer 
to  pay  the  water  rent,  is  so  well  setUed,  and 
so  universally  sustained,  where  there  Is  do 
dispute  as  to  the  accuracy  of  the  amount 
claimed,  or  the  justness  of  the  charge^  that 
further  dlscnaslon  of  this  question  would  be 
futile  and  unproductive.  State  ex  rel.  de  Burg 
V.  Water  Supply  Co.,  140  Pac.  1059,  decided 
at  the  present  term  of  this  court.  And  see 
note  to  case  of  Mansfield  v.  Humphreys  Mfg. 
Co.,  19  Ann.  Cas.  842,  where  the  authorities 
are  collected. 

Such  being  the  case,  the  only  question 
necessary  to  consider  la  whether  the  Imposi- 
tion of  tbe  charge  of  $1  for  turning  off  and 
on  the  water  renders  the  rule  unreasonable, 
unjust  unlawful,  or  discriminatory.  If  It 
does  not  It-may  be  enforced;  If  it  does  so, 
It  may  not. 

Appellant  argues  that  the  franchise  hav- 
ing prescribed  the  maximum  rates  which  the 
appellee  is  authorized  to  charge  for  water 
furnished  the  consumers,  there  Is  necessarily 
Included  In  the  charge  Imposed  all  expenses 
stalled  upon  the  company  by  turning  on  and 
off  the  supply,  and  delivering  water  to  the 
consumer  as  required;  that  appellee  could 
not  lawfully  exact  from  the  consumer  who 
desired  to  take  water  from  It  any  charge  for 
any  duty  on  Its  part  to  be  performed,  in  or- 
der to  enable  it  to  supply  the  commodity. 
Conceding  this  contention,  however,  it  does 
not  necessarily  follow  that  the  rule  In  ques- 
tion is  tmreasonable  or  discriminatory,  for  it 
must  be  remembered  that  this  chai^  is  im- 
posed because  of  the  delay  In  the  payment 
of  the  consumer's  debt  to  the  company,  and 
in  such  case,  where  the  company  is  compelled 
to  turn  off  ttie  water  to  enforce  the  payment 
of  tbe  amount  owing,  tbe  expense  and  trouble 
occasioned  thereby  cannot  be  said  to  be  a 
duty  which  tbe  company  amumed  under  its 
franchise.  All  its  customers  are  supposed  to 
promptly  pay  for  the  water  consumed  by 
them,  and,  where  they  do  so,  of  course  the 
public  utility  company  must  deliver  the  same 
to  them  at  not  to  exceed  the  maximum  rate 
which  it  Is  authorized  by  its  franchise  to  ex- 
act When  the  rates  are  6xed  by  the  parties 
to  the  franchise,  the^  are  based  upon  tiie 
assumption  that  the  consumers  will  pay, 
within  the  time  required,  for  the  'service  sup- 
plied, and  it  is  upon  this  assumption  that  the 
charges  are  based.  The  city  council,  when  It 
specified  the  rates  which  the  company  could 
charge,  necessarily  Intended  to  permit  the 
company  to  earn  a  sufficient  amount  to  afford 
reasonable  returns  to  the  stockholders,  and 
to  provide  for  the  maintenance,  repair,  ex- 
tension, and  betterment  of  title  plant  bo  that 
the  efficiency  of  the  service  should  at  all 
times  be  maintained-    This  the  company 


*For  other  cases  ma  sune  toplo  aad  sacUon  NUMBER  In  Dee.  Dig.  A  Am.  Dig.  Key-No.  8«iM  ft  Res'r  ladana 
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eonld  onlT  do  by  collectlDg  promptly,  and 
without  expense,  the  charges  for  water.  Its 
consumers  number  more  than  2,600,  and  the 
amount  collected  monthly  from  each  Is  com- 
paratively small.  If.  as  appellant  argues, 
the  appellee  Is  without  authority  to  Impose 
a  reasonable  charge  or  penalty  upon  the  de- 
Unguent  customer,  but  must  Itself  bear  this 
expense  of  turning  ofC  and  on  the  water.  Its 
revenues  might  seriously  be  Impaired,  and 
the  ^clency  of  the  serrlce  greatly  hamper- 
ed. The  evidence  discloses,  and  the  court 
found,  that  the  charge  of  $1  Imposed  was 
the  actual  expense  to  the  company  of  turning 
off  and  on  the  water.  Let  as  suppose,  for 
Instance,  that  each  of  the  2,500  customers 
should  refuse  to  pay  their  monthly  hills,  and 
the  company,  in  order  to  collect,  should  turn 
off  the  water,  and,  upon  payment  being  made, 
turn  It  on  again.  A  monthly  expense  of  $2,- 
500  would  be  entailed  upon  the  company, 
which.  It  will  be  seen,  would  ultimately  lead 
to  Its  bankruptcy  and  the  suspension  of  the 
service  entirely.  It  is  to  the  interest,  not 
only  of  the  company,  but  to  every  consumer 
who  pays  his  bills,  and  the  dty  likewise,  that 
the  appellee  should  be  enabled,  without  ex- 
pense to  it,  to  collect  for  water  used. 

As  was  well  said  by  the  Supreme  Court 
of  Washington,  In  the  case  of  State  ex  rel. 
MacMahon  v.  Independent  Telephone  Co.,  59 
Wash.  156,  109  Pac  866,  31  L.  R.  A.  (N.  S.) 
329:  "The  company  being  bound  to  render 
the  public  efficient  service,  it  has  the  right 
to  enforce  such  rules  as  will  provide  for  the 
prompt  payment  of  its  rentals,  and  thus  pro- 
vide for  the  securing  of  funds  with  which 
it  may  Insure  and  protect  the  efficiency  of  its 
plant  and  keep  it  at  such  a  standard  as  will 
enable  it  to  discharge  Its  public  duties,  when 
called  upon  to  do  so,  either  voluntarily  at 
the  request  of  the  Individual,  or  Involuntarily 
at  the  command  of  the  courts.  Being  a  pub- 
lic service  corporation.  It  Is  compelled  to 
serve  the  individual  when  such  service  Is  de- 
manded, but  this  does  not  take  from  It  the 
right  to  demand  that  the  continuance  of  such 
service  be  conditional  upon  the  prompt  pay- 
ment of  a  reasonable  rental,  which  snail  be 
sufficient  to  enable  the  company  to  render 
an  efficient  service  to  Its  patrons,  and  at  the 
same  time  provide  a  reasonable  profit  for 
Itself.  This  Is  the  reasoning  upon  which 
the  courts  have  held  companies  of  this  char- 
acter Justified  In  withdrawing  their  service, 
when  their  charges  are  not  promptly  paid, 
or  where  a  regulation  fairly  and  generally 
beneflclal  to  the  company  and  its  patrons  re- 
mains nncomplled  with.  Eushvlile  Co-op. 
Tel.  Co.  V.  Irvin,  27  Ind.  App.  62,  69  N.  E. 
327 ;  Hewlett  v.  Western  Union  Tel.  Co.  (C. 
C.)  28  Fed.  181;  McDaniel  v.  Faubush  Tel. 
Co.,  106  S.  W.  825,  32  Ky.  Law  Rep.  572; 
Jones,  Telegraph  &  Telephone  Companies,  SS 
341,  352.  Manifestly,  If  all  the  subscribers  of 
appellant  continuously  refused  to  pay  their 
rentals  in  advance,  and  thus  necessitated  the 
c^ujplojment,  of  collectojra,  additional  office 


force,  and  the  Incnrrlng  of  other  expenses  In- 
cident to  the  collection  of  such  rentals,  the 
moneys  thus  expended  must  be  taken  from 
the  revenues  of  the  company,  and  thus  Im- 
pair a  fund  to  which  the  company  must  look 
for  the  expenditure  necessary  to  ke^  Its 
plant  in  the  highly  efficient  condition  re- 
quired and  demanded  because  of  the  public 
nature  of  the  service.  It  Is  therefore  not  un- 
reasonable that  the  company  adopt  a  mle 
and  enforce  a  regulation  providing  for  the 
payment  of  Its  rentals  in  advance,  and  tar 
an  additional  charge  in  case  such  reqatr«' 
ment  la  not  complied  with.  Such  a  charge 
Is  not  an  addition  to  the  maximum  rate  pro- 
vided for  In  the  franchise.  It  Is  rather  a 
charge  for  default  and  delinquency,  which 
may  be  avoided  by  a  compliance  with  the 
reasonable  regulation  for  the  payment  of 
rentals  In  advance." 

The  argument  advanced  by  the  Washing- 
ton court  In  the  above  case  is,  we  think,  con- 
vincing, and  clearly  sustains  appellee's  con- 
tention In  this  case. 

While  there  are  apparently  but  few  ad- 
judicated cases  upon  the  question,  the  weight 
of  authority  Is  In  accord  with  the  riews 
which  we  have  expressed. 

In  the  case  of  Bowers  t.  United  Qas  Im. 
prov.  Co.,  37  Pa.  Super.  Ct  113,  the  court  up- 
held a  regulation  requiring  citizens  who  de- 
sire to  become  consumers  of  gas  to  sign  a 
contract  to  submit  to  a  regulation  that  a 
penalty  of  3  per  cent,  might  be  added  on  the 
bill,  if  it  was  not  paid  within  dve  days  after 
presentation. 

In  the  case  of  Glrard  Life  Ins.  Co.  v.  Phila- 
delphia, 88  Pa.  393.  the  court  sustained  a 
regulation  of  the  water  department  of  a  dty 
claiming  the  right  to  shut  off  the  supply 
unless  payment  was  made  of  arrears  for 
three  years,  together  with  a  penalty  of  15 
per  cent 

In  Afansfleld  v.  Humphreys  M^.  Co.,  82 
Ohio  St  216,  92  N.  E.  233,  31  L.  B.  A.  (N.  8.) 
301,  19  Ann.  Cas.  842,  the  court  nphtid  a 
regulation  that,  where  water  has  been  turned 
off  for  neglect  or  refusal  to  pay  rental  when 
due,  It  shall  not  be  turned  on  again  until  all 
back  rent  and  damages  shall  be  paid,  and 
the  further  sum  of  91  for  turning  on  and  off 
the  water. 

Appellant  relies  upon  the  cases  of  Amer- 
ican Waterworks  Co.  v.  State,  46  Neb.  194,  64 
N.  W.  711.  30  I*  R.  A.  447,  50  Am.  St.  Rep. 
610,  and  State  v.  Nebraska  Telephone  Co.,  17 
Neb.  126,  22  N.  W.  237,  52  Am.  Rep.  404, 
which,  It  must  be  conceded,  folly  support  his 
contention,  but  we  cannot  agree  with  the 
reasoning  of  those  cases. 

The  rule  Is  not  discriminatory,  for  it  ap- 
plies alike  to  all  who  do  not  pay  their  bills 
for  water  promptly. 

For  the  reasons  stated,  the  Judgment  of 
the  district  court  will  be  affirmed,  and  it  la 
so  ordered. 

HANNA  and  PARKEB,  J J„  concur. 
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(19  N.  M.  1) 

STATE  ex  rd.  BOARD  OF  COM'RS  OP  SAN 
MIGUEL  COUNTY  v.  ROMERO, 
County  Treasurer. 

STATE  ex  reL  COUNTY  ROAD  BOARD  OF 
BAN  MIGUEL  COUNTY  t.  SAME. 
(Nos.  1941,  1642.) 

(Sapreme  Court  of  New  Mexico.  April  27* 
1914.) 

(Syllttbut  bt/  tftfl  Court.) 

1.  HiQHWATs  <S  99%,  New,  vol.  14  Key-No. 
Series)— CouNTT  Road  Fdnd  — Disbubsb- 

MENT. 

Section  7,  c  54,  Laws  1912,  which  pro- 
vides that  the  county  road  funds  "shall  here- 
after be  expended  under  the  supervision  and  di- 
rection of  the  county  road  board,  and  the  meth- 
ods for  making  such  expenditures  and  account- 
ing therefor  shall  be  the  same  as  those  now  or 
hereafter  required  by  law  Id  the  case  of  ex- 
penditures made  by  the  boards  of  county  com- 
missioners." Held,  to  authorize  the  county 
road  boards  to  draw  their  warrants  upon  the 
county  treasurers  directly  against  the  county 
road  fund,  in  payment  of  supplies  necessary 
in  the  construction  of  public  r<Mid8,  under  the 
same  statutory  regulaticms  now  in  force  con- 
trolling the  boards  of  county  commissionen!  in 
disbursing  county  funds. 

2.  Statutes  ({  161*)— Refxal  bt  Implica- 
tion. 

Repeals  by  implication  are  not  favored,  bat 
will  be  declared  by  tbe  courts  In  cases  where 
"the  last  statute  u  bo  broad  in  its  terms  and 
so  clear  and  explicit  in  its  words  as  to  show 
that  it  was  intended  to  cover  the  whole  sub- 
ject, and  therefore  to  displace  the  prior  stat- 
ute?' 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.     230-234;  Dec  Dig.  |  161.*] 

3.  RiQHWATs  (S  19*)— AcQciamoN  OF  Land- 
Repeal  OF  Statute. 

Chapter  54,  Laws  of  1912,  granting  to  the 
connty  road  boards  general  powers  over  public 
roads,  held  not  to  repeal  by  implication  so 
much  of  chapter  124,  Liaws  of  1905,  as  empow- 
ered boards  of  county  commisuoners  to  acquire 
by  purchase  or  condemnation  land  for  use  as  a 
public  road. 

[Ed.  Note.^For  other  cases,  see  Highways, 
Cent.  Dig.  81  28,  29;  Dec.  Dig.  1  18.*] 

4.  STATum  (i  161*)— Rkpbax.  bt  Ihfuoa- 

tion. 

A  subsequent  statute,  treating  a  subject 
in  general  terms,  will  not  be  held  to  repeal  by 
implication  an  earlier  statute,  treating  the  same 
subject  specifically,  unless  such  construction 
is  absolutely  necessary  in  order  to  give  the 
subsequent  statute  effect. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  SS  230-284 ;  Dec.  Dig.  {  161.*] 

H.  HiOHWATS  (S  99H.  New,  vol.  14  Key-No. 

Series)— CouRTY  Road  Fund— WAEEANTa— 

Patieent  fob  Land. 

Held,  that  section  7,  c.  54,  Laws  of  1912, 
does  not  forbid  tbe  boards  of  county  commis- 
doners  from  drawing  warrants  against  the 
county  road  fnnd  to  pay  for  land  acquired  for 
use  as  a  public  road,  under  tbe  provisicHia  of' 
chapter  124,  Laws  of  1905.  • 

Appeal  from  District  Court.  San  Miguel 
County;  before  Justice  Leahy. 

Actions  in  mandainus  by  the  State,  on  ftn 
xelatloD  of  tbe  Roard  of  County  Commission- 
ers of  the  County  of  San  Miguel,  and  by  tbe 
State,  on  the  relation  of  ttte  County  Road 
Board  of  the  County  of  San  Miguel  against 


ElQgenlo  Romero,  Treasnier  and  Bx  Officio 
Collector  of  the  Gount?  of  San  M^eL  From 
a  Judgment  In  the  first  case  gnmtlng  the 
writ,  respondoit  appeals,  and  from  a  Jndg> 
ment  In  the  second  case  denying  tbe  writ, 
relators  appeaL  Jndgmoit  granting  the 
writ,  affirmed,  and  judgmoit  denying  the 
writ  reversed. 

Ira  L.  Grlmshaw,  AssL  Atty.  Gen.,  and 
George  H.  Hunlier,  of  Las  Tegas,  for  appel- 
lants. C.  W.  G.  Ward,  Dlst  Atty.,  and  Ches- 
ter A,  Hunker,  both  of  Las  Vegas,  for  appel- 
lee^ 

MECHEM,  District  Judge.  In  case  No. 
1641,  the  board  of  county  commissioners  of 
San  Miguel  county  sued  out  a  writ  of  man- 
damus against  the  treasurer  of  that  county 
to  compel  him  to  honor  its  warrant  on  the 
county  road  fund,  drawn  to  pay  the  pur- 
chase price  of  land  necessary  for  the  laying 
out  of  the  public  road.  In  this  case  the  court 
below  granted  the  writ,  and  the  treasurer 
has  appealed. 

In  case  No.  1642,  the  county  road  board  of 
San  Miguel  county  brought  an  action  In  man- 
damus against  tbe  ti*ea8urer  of  that  oountr 
to  compel  him  to  honor  its  warrant  drawn 
on  the  county  road  fund  to  pay  for  neces- 
sary supplies  used  in  the  construction  of 
public  roads  in  said  county.  Tbe  court  be- 
low denied  the  petition  of  tbe  load  board, 
and  it  has  appealed. 

No  question  is  made  in  eUher  case  that 
the  indebtednesses  for  which  the  warrants 
are  drawn  are  not  legal  charges  against  the 
road  fund,  but  the  question  Is  solely  one  ot 
whether  or  not  the  board  Issuing  tbe  war- 
rant has  power  to  draw  on  the  county  toad 
fund.  Previous  to  the  legtslatlon  of  1912  the 
funds  available  in  the  various  counties  for 
road  and  bridge  purposes  were  subject  to 
control  of  anil  di^jMslcion  by  tbe  boards  of 
county  commlasloners,  and  the  road  super- 
visors, who  were  appointed  by  the  commis- 
sioners. This  system  had  be^  built  up  by 
statutes  containing  general  delegations  of 
power  orer  roads,  their  establlsbmeDt  and 
maintenance,  and  particular  statutes  sadi  as 
those  prescribing  the  procedure  in  the  pur- 
chase of  condemnation  of  lands  for  use  as 
public  roads. 

By  an  act,  entitled  "An  act  relating  to  pub- 
lic highways  and  bridges"  (chapter  64,  Laws 
1912)  a  new  department  of  county  manage-, 
ment,  called  a  county  road  board,  was  creat* 
ed  and  Its  powers  to  some  extent  defined. 
The  following  are  the  sections  of  that  act 
pertinent  to  tills  inquiry ; 

"Sec.  6.  There  is  hereby  created  In  each  of 
the  several  counties  of  the  state  a  county 
road  board,  the  members  of  which  shall 
serve  without  compensation,  and  which  board 
^aU  consist  of  three  qualified  voters  and 
taxpayers,  who  shall  be  appointed  by  tbe 
State  Highway  Comndsslon  for  a  period  of 


*Vor  other  cases  see  sam*  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key-Mo.  Series  &  Rep'rlndazee 
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three  years  and  subject  to  removal  by  said 
Commission  for  cause.  Provided,  however, 
that  the  members  of  such  boards  first  ap- 
pointed shall  be  appointed  for  periods  of 
one,  two  and  three  years  respectively,  and 
not  more  than  two  of  them  shall  be  of  the 
same  political  party  at  the  time  of  their  ap- 
pointment. 

"Within  ten  days  after  appointment,  and 
on  the  first  Monday  In  March  in  each  year 
thereafter,  the  members  of  any  such  board 
shall  meet  and  organize  by  electing  one  of 
their  number  as  chairman  and  one  as  sec- 
retary treasurer.  The  secretary  treasurer 
shall  give  bond  in  an  amount  to  be  fixed  by 
the  State  Highway  Commission,  subject  to 
approval  by  the  district  Judge.  The  officers 
so  elected  shall  hold  th^r  respective  offices 
until  their  snccesBors  are  elected  and  qual- 
ified. 

"Sec.  7.  All  funds  that  may  be  derived 
from  taxation.  Issuance  of  bonds,  gifts,  or 
bequests,  or  from  any  other  source,  for  road 
and  bridge  purposes  In  the  respective  coun- 
ties shall  hereafter  be  expended  under  the 
supervision  and  direction  of  the  county  road 
board,  and  the  methods  for  mailing  such  ex- 
penditure and  accounting  therefor  shall  be 
the  same  as  those  now  or  hereafter  required 
by  law  In  the  case  of  expenditures  made  by 
the  boards  of  county  commissioners. 

"Sec.  8.  Such  county  road  boards  are  here- 
by given  authority  to  construct  or  improve  or 
aid  In  constructing  or  improving  any  road 
or  bridge  within  the  county  and  to  maintain 
and  repair  the  same,  and  shall  select  and  lay 
out  a  system  of  prospective  county  highways. 
Said  system  shall  Include  the  county  seat 
and  such  other  towns,  settlements  and  rail- 
road stations  as  may  be  deemed  advisable, 
and  Include  the  main  traveled  highways  In 
the  county.  Each  such  board  shall,  by  con- 
feroice  with  similar  boards  of  adjoining 
counties,  cause  the  respective  county  systems 
to  Join  so  as  to  make  continuous  and  direct 
lines  of  travel  between  the  counties,  and  each 
such  board  shall.  In  laying  out  said  systems, 
co-operate  with  and  be  advised  by  the  State 
Highway  Commission.  Each  such  board  is 
hereby  empowered  and  directed  to  employ 
the  county  surveyor  of  Its  eonnly  to  prepare, 
upon  the  scale  and  In  accordance  with  In- 
structions to  be  prescribed  by  the  State  High- 
way Oommlsfliou,  a  map  which  shall  show 
the  system  of  prospective  county  highways, 
.which  map  shall  be  filed  with  the  State  High- 
way Commission  and  with  the  county  clerk, 
and  after  such  map  has  been  filed  such  board 
may  alter  or  Increase  such  system,  with  the 
consent  and  approval  of  the  State  Highway 
Commission. 

"Sec.  9.  From  and  after  the  passage  of 
this  act  such  county  boards  shall  be  invested 
with  the  powers  heretofore  conferred  by  law 
upon  the  road  supervisors  In  the  various 
counties  and  shall  be  charged  with  the  di- 
rection of  the  work  heretofore  Imposed  by 
law  upon  such  road  supervisors;  and  the 


position  of  road  supervisor  la  hereby  abol- 
ished. 

"Sec.  10.  Such  county  boards  are  hereby 
empowered  to  employ,  remove,  and  flx  tbe 
salaries  of  such  engineers,  foremen,  laborers 
and  other  employes  as  may  be  necessary-  to 
carry  on  their  work,  and  may  assign  sncb 
duties  and  delegate  such  authority  to  socli 
employes  as  they  deem  advisable. 

"Sec.  11.  Such  boards  shall  make  an  an- 
nual report  to  the  State  Highway  Commis- 
sloQ  and  such  other  reports  as  may  be  called, 
for  by  such  Commission  from  time  to  tlme^" 

[2]  The  act  does  not  contain  a  repeallne 
clause.  Though  repeals  by  implication  are 
not  favored,  yet  courts  declare  them  in  cases 
where  "the  last  statute  Is  so  broad  In  its 
terms  and  so  clear  and  explicit  in  Its  words 
as  to  show  it  was  Intended  to  cover  the  whole 
subject,  and  therefore  to  displace  the  prior 
statute."  Frost  v.  Wenle,  157  U.  S.  46,  15 
Sup.  Ct  632,  39  L.  Ed.  614;  Territory  v. 
DIgneo,  15  N.  M.  157, 103  Pac.  975 ;  Territory 
V.  Elggle  et  aL,  16  N.  M.  713,  120  Pae.  31& 

These  sections  evidence  dearly  an  Intent 
upon  the  part  of  the  Legislature  to  take  from 
the  boards  of  county  commissioners  and  from 
road  supervisors  tbe  general  control  of  roads 
and  to  vest  that  control  In  tbe  new  board. 
That  this  act  so  considered  Is  clearly  wltbln 
the  limits  of  legislative  authority  Is  beyond 
question. 

[1]  It  is  argued  that  section  7,  supra,  does 
not  authorize  the  county  road  board  to  issne 
its  warrants  or  orders  direct  upon  the  count>' 
treasurer  against  the  road  fund.  The  section 
provides,  not  only  that  the  road  fund  "shall 
hereafter  be  expended  under  the  supervision 
and  direction  of  the  county  road  board,"  bnt 
further  provides  that  "tiie  methods  for  mak- 
ing such  expenditures  and  accounting  there- 
for shall  be  the  same  as  those  now  or  here- 
after required  by  law  in  the  case  of  expendi- 
tures made  by  the  boards  of  county  conmais- 
sioners."  The  only  law  that  can  be  here 
referred  to  are  those  statutes  which  prescribe 
the  procedure  by  which  boards  of  county 
commissioners  pay  out  tbe  county  funds. 
These  statutes  (sections  668,  669,  670,  679, 
680,  681,  693,  and  697.  C.  L.  Lews  1897)  es- 
tablish a  system  of  disbursing  county  funds 
and  accounting  therefor,  and  may  be  easily 
followed  by  the  county  road  boards.  If  the 
latter  clause  of  section  7  above  referred  to  is 
to  be  held  otherwise  than  meaningless,  It 
effectually  grants  to  tbe  county  road  boards 
the  power  to  draw  Its  warrants  direct  on 
the  treasurer  against  the  county  road  fund, 
under  the  same  statutory  restrictions  and 
regulations  heretofore  or  hereafter  applicable 
to  boards  of  county  commlssionens  In  tbe  ex- 
ercise of  their  power  to  disburse  county 
funds. 

[S]  Coming  to  the  next  question  presrated 
by  the  record,  that  of  the  right  of  the  board 
of  county  commissioners  to  draw  its  warrant 
against  the  county  road  fund  to  pay  for  land 
to  t>e  used  as  a  public  highway,  It  is  to  be 
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obserred  that  by  a  particular  statute  (chap- 
ter 124,  Laws  1905),  which  aa  far  as  the  rec- 
ord discloses  in  case  No.  1641  was  followed, 
tbe  board  of  county  commissioners  may,  In 
certain  cases,  appoint  viewers  of  land  pro- 
posed to  be  taken  for  road  purposes,  and  up- 
on thetr  report  of  damage  done  to  the  land- 
owner, the  board  may  make  payment  to  htm, 
which  may  be  accepted  by  the  landowner,  or 
If  not  accepted,  Oien  the  board  may  proceed 
to  condemn. 

[3]  It  is  also  to  be  considered  that  the  act 
of  1912  Is  in  general  terms,  and  does  not 
speciflcally  give  the  powers  conferred  by 
chapter  124,  Laws  to  the  county  road 

board,  nor  Is  chapter  124  repealed. 

14]  The  rule  of  construction  applicable  here 
Is  stated  In  Black  on  Interpretation,  116: 
"As  a  corollary  from  the  doctrine  that  Im- 
plied repeals  are  not  fiivored.  It  has  come  to 
be  an  established  rule  In  the  construction  of 
statutes  that  a  subsequent  act,  treating  a 
subject  In  general  terms,  and  not  expressly 
contradicting  the  provisions  of  a  prior  spe- 
cial statute,  is  not  to  be  considered  as  Intend- 
ed to  afreet  the  more  particular  and  speciSc 
provisions  of  the  earlier  act,  unless  It  Is  ab- 
solutely necessary  to  so  construe  It  In  order 
to  give  Its  words  any  meaning  at  a^l."  Sod- 
gers  V.  U.  S.,  186  U.  S.  83,  22  Sup.  Ct  682,  46 
L.  Ed.  816,  and  authorities  cited. 

The  absurdity  of  permitting  two  Independ- 
ent boards  to  draw  on  the  same  fund  is 
urged  upon  us,  and  untoward  results  are  con- 
fidently predicted  of  such  an  arrangement 
While  persuasive  In  a  case  of  ambiguity, 
such  considerations  have  no  place  in  declar- 
ing the  plain  letter  of  a  statute,  within  the 
province  of  the  Legislature  to  pass.  It  is  to 
be  confidently  expected,  If  the  dire  results 
prophesied  occur,  that  the  Legislature  will 
furnish  a  remedy. 

The  Judgment  of  the  lower  court  In  case 
No.  1642  is  reversed,  and  the  case  remanded, 
with  Instructions  to  grant  the  writ  of  man- 
damus, and  the  Judgment  In  case  No.  1641 
la  afBrmed. 

And  It  Is  so  ordered. 

BOBERTS,  G.  and  PARKER,  J.,  con- 
cur. 


(19  X.  M.  8> 

ROTH  T.  YABA.    (No.  1563.) 

(Supreme  Court  of  New  Mexico.    April  28, 

1914.) 

(Byttahua  by  the  Court.) 

1.  RePLETIIT    (I  103*)  —  JUDOUENT  VOB  DE- 
FENDANT. 

In  replevin  acttons,  a  defendant  may  not 
only  recover  the  property  and  damages  for  the 
unjust  caption  or  detention  thereof,  but  shall 
have  jndfnnent,  if  plaintiff  fails  to  prosecute  his 
suit  with  effect,  for  the  value  of  the  property 
taken,  and  double  damages  for  the  use  of  the 
same  from  the  time  of  delivery,  with  the  op- 


tion of  taking  back  the  property,  or  recovering 
the  bssessed  value  thereof. 

[Ed.  Note.~For  other  cases,  see  Replevin, 
Cent  Dig.  H  398-411 ;  DecTDlg.  $  m*] 
2.  Replevin  ({  72*)— DAiuoBa— Evidknob. 

Evidence  examined.  Held,  that  there  is  no 
substantial  evidence  to  support  tlie  verdict  for 
damages. 

[Ed.  Note.^For  other  cases,  see  Replevin, 
Cent  Dig.  H  292-295;  Dec.  Dig.  S  72.*] 

Appeal  from  District  Ooort,  San  Miguel 
County ;  Leahy,  Judge. 

Replevin  by  Peter  Roth  against  Tranqnlllno 
Yara.  From  Judgment  for  defendant,  plain- 
tiff ap];>ealB.  Reversed,  and  new  trial 
granted. 

On  September  6,  1912,  ai^lant  herein, 
Pet^  Rotb,  filed  in  the  Justice  of  tlie  peace 
court  In  and  for  precinct  No.  29,  In  San 
Miguel  connty,  state  of  New  Mexico.  Us  affi- 
davit in  replevin,  setting  up  that  he  bad 
good  right  to  the  possession  of  one  sorrel 
stallion,  five  years  old ;  that  the  same  was 
wrongfully  detained  by  one  Joho  Doe,  and 
on  the  same  day  the  Justice  of  the  peace  is* 
sued  a  writ  of  replevin  in  said  cause  to  the 
sherift  or  any  constable  of  said  coouty,  com- 
mandlns  him  without  delay  to  cause  to  be 
replevied  nnto  the  said  Peter  Roth  the  said 
property*  wbicb  said  Jobn  Doe  had  wrongful- 
ly detained  from  said  Peter  Rotb ;  and  tbat 
under  and  by  virtue  of  said  writ  said  horse 
was  replevied  and  possession  given  to  the 
said  Peter  Roth;  that  on  the  12th  day  of 
September,  1912,  in  the  said  court  of  the  Jus- 
tice of  the  peace,  Tranqnlllno  Yara,  the  ap- 
pellee herein,  appeared  with  his  attorn^ 
and  entered  his  appearance  in  said  cause  as 
the  ^fendant,  John  Doe,  and  agreed  that  said 
cause  be  tried  then  and  there  upon  its  merits, 
which  trial  resalted  In  ftfvor  of  the  said 
Peter  Roth;  that  said  Tranqnlllno  Yara 
thereupon  appealed  the  cause  to  the  dis- 
trict court  of  San  Ulgnel  county,  where  tlie 
matter  came  on  tor  trial  on  November  19, 
1912,  befbre  a  Jury,  which  returned  a  ver- 
dict finding  the  Issues  in  favor  of  Tran- 
qnlllno Yara,  and  further  finding  that  llie 
actual  damage  snstalned  by  said  Yara  was 
¥95.  Whereupon  Judgment  In  said  cause  in 
favor  of  appellee  herein,  awarding  him  posses- 
sion of  the  horse  in  question,  together  wltii 
donble  damages,  under  the  statute,  in  the 
sum  of  $180,  from  which  Judgment  appel- 
lant brings  Oils  cause  for  review  to  dils 
court 

Hunker '&  Hunker,  of  Las  Vegas,  for  ap- 
pellant.  O.  A.  Larrazolo,  of  Las  Tegas,  for 

appellee. 

HANNA,  J.  (after  stating  the  facts  as 
above).  [2]  Numerous  assignments  of  error 
were  made  by  appellant,  but  the  first  to  be 
argued  before  this  court  Is  upon  the  conten- 
tion that  the  verdict  for  damages  Is  not  sus- 
tained by  the  evidence,  and  Is  contrary  to 
the  evidence.   It  appears  from  the  record 
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that  the  appellant  gained  poasesslon  of  the 
horse  on  or  about  the  6th  day  of  September, 
1912,  and  bad  possession  of  the  same  for  a 
period  of  2%  monthsL  And  by  appellee.  It 
Is  contended  that  the  record  dlseloaes  ttiat 
the  horse  In  question  vas  a  stallion  and 
need  for  no  other  purpose  than  that  of  breed- 
ing mares.  The  only  e^dence  Introduced  on 
the  subject  of  damages  la  to  be  found  in  the 
testimony  of  appellee,  Tara,  to  the  effect 
that  be  had  been  damaged  In  the  sura  of  $100 
and  that  he  arrived  at  this  conclusion  be- 
cause the  horse  foiled  him  at  the  time  be 
most  needed  him  to  serve  some  mares,  and 
further  to  the  effect  that  he  valued  colts 
of  the  horse  at  tiie  time  of  birth  at  915,  and 
charged  for  ser^ees  of  the  stallion  to  others 
at  the  rate  of  ¥16  for  one  mare,  and  926  for 
twa  It  Is  contended  by  appellant  that  there 
was  no  evidence  to  show  tbat  the  horse  In 
question  was  In  condition  to  be  used  (or 
breeding  purposes  during  the  2^  months  ap- 
pellant  had  possession  of  it;  and  by  appel- 
lant. In  response  to  this  contenUon,  It  la 
urged  that  the  best  evidence  of  that  fact 
was  the  horse  Itself  which  the  ]nry  and 
court  reviewed  at  the  time  of  the  trial. 

It  does  not  appear  from  an  examination  of 
the  record  that  there  was  any  evidence  that 
the  appellee  lost  any  opportunity  which  he 
may  have  had  for  the  service  of  the  horse, 
except  such  as  mlgbt  be  implied  from  his 
statement  that  the  horse  failed  him  at  the 
time  when  he  most  needed  him  to  serve  some 
mares. 

[1]  The  question  of  damages  being  entirely 
dependent  upon  etatutory  provision  upon  the 
subject,  It  la  necessary  to  consider  our  statu- 
tory law  upon  the  subject  of  damages,  ap- 
plicable to  this  case.  By  subsection  228  of 
chapter  107,  8.  L.  1007.  it  Is  provided  that : 
"Any  person  having  a  right  to  the  immediate 
possession  of  any  goods  or  chattels,  wrong- 
fully taken  or  wrongfully  detained,  may 
bring  an  action  of  replevin  fOr  the  recovery 
thereof  and  for  damages  sustained  by  reason 
of  the  unjust  caption  or  detention  thereof." 
And  by  subsection  239  it  Is  further  provided: 
"In  case  the  plaintiff  fails  to  prosecute  his 
suit  with  effect  and  without  delay  judgment 
shall  be  given  for  the  defendant  and  shall  be 
entered  against  the  plaintiff  and  his  securi- 
ties for  the  value  of  the  property  taken,  and 
double  damages  for  the  use  of  the  same  from 
the  time  of  delivery,  and  It  shall  be  In  the 
option  of  the  defendant  to  take  back  such 
property  or  the  aasessed  value  thereof." 

It  Is  thus  to  be  observed  that  In  replevin 
actions  a  defendant  may  not  only  recover 
ihe  proper^  and  damages  for  the  unjust 


caption  or  detention  tbereot  but  dmll  have 
judgment,  If  plaintiff  falls  to  prosecute  hts 
suit  with  effect,  for  the  value  of  the  property 
taken,  and  double  damages  for  tbe  use  of 
the  same  from  the  time  of  dellveir*  iritb  tbe 
option  of  taldng  back  the  propwQF,  or  reeov^ 
erlng  the  assessed  value  thereof. 

Tbe  rule  upon  tbe  matter  of  certainty  as  to 
damages  Is  that  damages  which  are  uncer- 
tain, contingent,  or  speculative  are  not  re> 
coverable,  and  in  this  connection  H  la  wdl 
said  that  damages  may  be  speculative  or  un- 
certain In  several  respects.  In  tbe  first 
place,  it  may  be  a  matter  of  uncertainty 
whether  the  party  claiming  damages  bas  In 
a  legal  sense  been  damaged  at  aU.  In  the  next 
place,  though  damaged  from  some  cause  may 
be  shown,  it  may  be  uncertain  whetber  tn  tbe 
particular  case  they  resulted  txom  the  de- 
fendant's acts;  or,  again,  tbe  damages  may 
be  wholly  uncertain  In  measure  or  extent.  8 
Am.  &  Eng.  Ency.  (2d  Ed.)  608-Oia 

It  would  seem  clear  that,  while  KpptSIm 
might  properly  recover  damages  for  lose  of 
tbe  use  of  the  animal  in  question.  It  would 
nevertbelera  be  Incumbent  upon  him  to  prove 
with  deflolteness  and  certainty  the  damagss 
actually  suffered  by  him.  It  does  not  ap- 
pear from  the  record  In  this  case  that  be 
could  have  used  the  animal  in  question  at 
any  time,  had  the  animal  been  in  his  pos- 
session, and  bis  testimony  upon  the  subject 
reduces  the  element  of  damages  In  this  case 
to  one  of  speculation  and  uncertainty,  bi 
our  opinion. 

We  therefore  conclude  that  tbla  ass^n* 
ment  of  error  Is  welt  taken.  Tbe  character 
of  damages  sought  In  this  particular  case 
Is  such  that  the  matter  should  not  have  been 
left  to  the  jury  unless  specific  Instances  or 
occasions  were  pointed  out  when  the  appel- 
lee might  have  used  the  horse  for  the  lim- 
ited purpose  which  It  la  shown  the  horse 
was  accustomed  to  be  used  for,  and,  no 
such  instance  having  been  pointed  out,  it  be- 
came purely  a  conclusion  on  tbe  part  of  the 
appellee  that  he  had  been  damaged  in  a  lump 
sum,  to  wit,  the  sum  of  $100,  without  other 
evidence  to  support  the  conclusion,  and  no 
attempt  on  tbe  part  of  the  witness  blmaelf 
to  support  the  conclusion  or  statement  was 
made. 

The  condnslmi  we  have  reached  makes  It 
unnecessary  for  us  to  dispose  of  the  other 
asslgumeota  of  errors  In  this  case,  and,  for 
tbe  reasons  stated,  the  judgment  of  the  dis- 
trict court  Is  reversed,  and  a  new  trial 
granted. 

BOBBBTS.  a  J.,  and  PABKBB,  3^  ooncor. 
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<7>  Wash  672) 
EDWARD  THOMPSON  CO.  t.  IfDRPHINB 
et  al.   (No.  11656.) 

(Supreme  Covrt  of  Washington.    May  28, 
1914.) 

X  Appeal  and  Gbbob  d  10(Ki*>— Fnn>iNC»~ 

Conclusiveness. 

A  6DdiDg  on  conflicting  evidence  and  aoa- 
tained  by  evidence  will  oot  be  disturbed  od  ap- 
peaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E^r^Cent  Dig.  ||  883&-^7;  Dec.  Dig.  { 

2.  Sales  (|  479*)— Conditionai,  Sales—Reu- 
KDT  OF  SELLBB— Election. 

A  seller,  who  retains  the  rigbt  of  propertr 
until  the  price,  payable  in  instaUments,  is-  paid, 
and  who  on  deniult  In  inatallmenta  takes  pos- 
session of  Uie  propertTi  thereby  dects  his  rem- 
edy, and  he  cannot  recover  the  balance  of  the 
price. 

[Bd.  Note. — For  other  cases,  see  Sales,  Cent 
Dig.  H  1418-1432,  1434-1^;  Dec.  Dig.  1 
479.*] 

Department  2.  Appeal  from  Superior 
GoarC  King  County;'  John  E.  Hum^rlea, 

Jndge. 

Action  by  the  Edward  Thompson  Company 
against  Thomaa  F.  Marphlne  and  another. 
From  a  Judgment  for  d^endants,  plaintiff 
ai^»eals.  Affirmed. 

OllTer  Hulbacfc,  of  Seattle,  for  appellant 

PARKER,  J.  The  plaintiff  seeks  to  recov- 
er from  the  defendants  a  balance  due  upon 
the  purchase  price  of  books  uider  a  sale  con- 
tract which  contemplated  delivery  of  the 
books  to  them  and  payment  to  the  plaintiff 
therefor.  Id  installments.  A  trial  before  the 
conrt  a  Jury  being  waived,  resulted  in  find- 
ings and  Judarmeut  In  favor  of  the  defend- 
ants, from  which  the  plaintiff  has  appealed. 

II ,  I]  By  the  terms  of  the  sale  contract, 
which  was  In  writing,  It  was  expressly  agreed 
that  the  "right  of  property"*  In  the  books 
should  remain  in  appellant  "nntlt  the  same 
are  wholly  paid  for."  The  books  were  de- 
livered by  appellant  to  respondents  and  some 
of  the  Installments  paid  thereon.  Among 
the  findings  made  by  the  trial  conrt  Is  the 
following ; 

"That  prior  to  the  commencement  of  the 
above-entitled  action  the  said  plaintiff  took  poa-. 
session  of  all  of  the  books  in  said  agreement 
described,  and  now  has  in  Its  possession  and 
under  its  control  each  and  all  of  the  books  in 
said  contracts  described,  and  is  the  owner 
thereof 

The  evidence  la  in  confilct  upon  the  ques- 
tion of  appellant  taking  possession  of  the 
books;  that  Is,  upon  the  question  of  appel- 
lant's agent  authorizing  one  Watklns  to  take 
posaesslou  of  the  books.  That  such  possession 
of  Watklns  was  originally  authorized  by  ap- 
pellant's agent  with  a  view  to  Watklns  becom- 
Ing  the  purchaser  of  the  books  from  appel- 
lant may  be  regarded  as  not  being  fully  e»- 
tabllsbed  by  the  evidence ;  but  we  think  that 
the  evidence  does,  In  any  event,  sni^rt  the 


conclusion  that  the  books  were  erentoally 
left  by  the  agent  of  appellant  with  Watklns 
under  such  circumstances  as  to  amount  to 
appellant's  assuming  possession  thereof. 
There  Is  at  least  room  for  difference  of  opin- 
ion on  this  question  such  as  induces  us  not 
to  Ignore  this  finding  of  the  trial  couri  as  It 
is  contended  we  should  do.  Under  our  deci- 
sion In  Stewart  &  Holmes  Drug  Co.  v.  Reed, 
74  Wash.  401,  1B3  Pac.  S77,  this  amounted 
to  an  election  of  remedies  on  the  part  of  ap- 
pellant preventing  it  from  recovering  the 
balance  of  the  purchase  price.  Olearly  It 
cannot  have  both  the  books  and  the  balance 
due  upon  the  purchase  price. 
Hbe  Judgment  Is  affirmed. 

CROW,  a  J.,  and  MOUNT  and  MOBBIS, 
JJ.,  etmear. 

OCT  Cal.  TOC) 
COPPLE  -V.  AIGEI/nNGER  et  aL 
(S.  F.  No.  6146.) 

(Supreme  Conrt  of  California.   May  7,  1914.) 

1.  TENDOB  AMD  PUBCHASBB  (8  75*)— CONTRACT 

—  Receipt  fob  Deposit  —  Timb  fob  Peb- 
fobmance. 

A  receipt  for  a  d^>oait  on  the  purchase  price 
of  a  designated  tract  of  land,  which  recited  that 
the  balance  was  to  be  paid  apon  delivery  of  the 
deed,  and  which  was  signed  by  the  vendor,  was 
an  agreement,  binding  upon  blm,  to  convey  the 
land  QpoQ  receipt  of  the  balance  of  the  pnrdiaae 
price  within  a  reasonable  time. 

[Ed.  Note.— For  other  cases,  see  Tender  and 
Purchaser,  Cent  Dig.  ff  113-118,  126;  Dec 
Dig.  i  75.*]  , 

2.  Specific  PbbfqucanOb  (1  82*)— Cohtbaois 
Enfobceable  —  MuTUALxrr  —  Statutobt 
Pbovisions. 

While  the  vendor  could  not  have  specifically 
enforced  the  contract  against  the  porcnaser,  be- 
cause it  was  not  signed  by  the  latter,  it  was 
based  upon  a  raluable  consideration  paid  to  the 
vendor,  and  was  therefore  binding  upon  blm  so 
long  as  it  was  unrevoked  and  the  pnrchaaer  com- 
plied with  its  terms,  the  same  as  an  option  to 
pnrchase  would  be.  and  the  vendor  may  be  com- 
pelled to  specifically  perform  his  contract,  under 
Dv.  Code.  I  3388,  providing  that  a  party  who 
has  signed  a  written  contract  may  be  compelled 
to  specifically  perform  it,  though  the  other  party 
has  not  signed  it  if  the  Utter  has  performed,  or 
offers  to  perform,  on  his  part 

TEd.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H  89-99;  Dec.  Dig.  f 
32.  J 

3.  Specific  PebfobmancE  (|  S2*)--CoKTttACT8 
Enfoecea  BLE— Mutuality. 

The  filing,  by  the  purchaser,  of  a  suit  for 
specific  performance  of  such  contract  binds  him 
to  abide  by  the  decree  in  such  a  suit  and  there- 
fore empowers  the  court  to  award  specific  per^ 
formance  against  him,  and  is  equivalent  to  a 
written  acceptance  of  the  proppsitioo. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  a  89-99;   Dec  Dig.  | 

4.  Specifio  Pebfobuance  <8  22*)— Defenses 
— Conveyance  with  Notice. 

The  conveyance,  by  one  who  bad  signed  a 
binding  contract  for  the  sale  of  land,  of  the 
same  land  to  another,  who  had  notice  of  the 
former  ctmtract,  does  not  deprive  the  purchaser. 
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under  the  contract,  of  his  right  to  specific  i>er- 
formance. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  H       5S;  Dec.  Dig.  S 

22.  *] 

In  Bank.  Appeal  from  Superior  Court, 
Mendocino  County ;  J.  Q.  White,  Judge. 

Action  by  William  Copple  against  E.  H. 
Algeltlnger  and  others.  A  Judgment  In  favor 
of  the  defendants  was  vacated  by  the  trial 
court,  and  a  new  Judgment  rendered  In  favor 
of  plaintiff,  and  defendants  appeal.  Af- 
firmed. 

Preston  &  Preston  and  Thomas  &  Thomas, 
all  of  UlEiah,  for  appellants.  Robert  Duncan, 
of  Ukiab,  for  respondmL 

ANGELLOTTI.  J.  This  Is  an  action  for 
the  specific  performance  of  an  agreement  for 
the  sale  of  real  estate.  The  lower  court  flrat 
made  its  findli^  and  entered  Its  Judgment  In 
favor  of  defendants.  Later,  upon  motion  of 
plaintiff  tor  amendments  to  the  conclusions 
of  law  and  for  a  Judgment  based  thereon  in 
his  favor,  the  court  made  an  order  granting 
such  motion,  vacating  the  prior  Judgment, 
and  directing  a  new  Judgment  In  plaintiff's 
favor,  which  was  accordingly  entered.  From 
this  order  the  defendants  appeal. 

The  statute  expressly  provides  for  an  ap- 
peal from  such  an  order.  Code  Civ.  Proc. 
§  663a. 

The  facts  of  the  case  are  presented  in  the 
findings  of  the  court,  and  are.  In  substance, 
as  follows:  On  the  17th  day  of  September, 
1910,  the  defendant  E.  H.  'Algeltlnger  was 
the  owner  of  an  undivided  one-half  Interest 
In  a  tract  of  land  near  Hopland,  and  on  that 
day  made,  executed,  and  delivered  to  one  A. 
H.  Pape,  acting  as  agent  for  the  plaintiff,  an 
Instrument  in  writing  relative  to  the  pur- 
chase of  said  real  estate  by  plaintiff  in  the 
following  words:  "San  Francisco,  Septem- 
ber 17,  1910.  Bee'd.  from  A.  H.  Pape  as  de- 
posit of  $10  for  wmiam  Copple  on  sale  of 
%  piece  of  land  known  as  Lowe  place  at 
Hopland.  Balance  of  five  hundred  and  nine- 
ty ($590)  dollars  to  be  paid  on  deilTery  of 
deed.    [Signed]  B.  H.  Algeltlnger." 

The  purchase  price  of  the  land  named  in 
this  Instrument  was  reasonable,  and  the  sum 
of  $10  was  actually  received  by  said  Algel- 
tlnger upon  the  date  thereof.   On  September 

23,  1910,  said  Algeltlnger  requested  William 
Copple,  the  principal  of  said  Pape  and  plain- 
tiff herein,  to  return  said  writing,  and  of- 
fered to  repay  to  him  the  $10  which  ho  had 
received  thereunder.  The  instrument  was 
not  returned  nor  the  offer  of  repayment  ac- 
cepted: but  on  the  2Sth  of  September,  1910, 
Algeltlnger,  for  a  valuable  and  sufficient  con- 
sideration, conveyed  the  property  to  his  co- 
defendants  Spencer  Beasley  and  Isaphene 
Beasley,  his  wife,  who  took  such  conveyance 
with  full  knowledge  of  the  execution  and 
terms  of  said  Instrument.  On  October  25. 
1910,  the  plaintiff  notified  the  defendant 


Algeltlnger  that  he  was  ready,  able,  and 
willing  to  take  said  property  under  the  terms 
of  said  Instrument,  and  offered  to  pay  the 
balance  of  the  purchase  price,  which  offer 
Algeltlnger  refused,  but  on  his  part  offered 
to  return  the  $10  which  he  had  theretofore 
received.  The  plaintiff  then  brought  this 
action  for  specific  performance. 

[1  ]  By  the  Instrument  above  set  forth,  Mr. 
Algeltlnger,  In  consideration  of  the  payment 
to  him  of  a  part  of  the  purchase  price, 
bound  himself  in  writing  to  convey  the  land 
Jivolved  to  plaintiff,  upon  payment  of  the 
'.urther  sum  of  $590,  the  same  being  the  bal- 
ance of  the  purchase  price  agreed  on.  No 
time '  being  specified  therein  within  whidi 
plaintiff  must  make  such  payment,  he  cer- 
tainly had  the  right.  In  the  absence  of  any- 
tender  of  a  deed  by  Algeltlnger  and  demand 
for  payment,  to  defer  such  payment  for  a 
reasonable  time.  In  view  of  the  language 
used.  It  may  well  be  held  that  his  right  to 
take  the  land  upon  payment  of  $590  would 
continue  until  a  demand  by  Algeltlnger  of 
payment  and  a  tender  of  deed,  but,  as  there 
never  was  any  snch  demand  or  tender  of 
deed,  it  la  unnecessary  to  determine  this 
question,  for  It  could  hardly  be  contended, 
upon  the  facts  found,  that  plaintiff  did  not 
make  his  tender  within  a  reasonable  time. 
Clearly  there  was  no  default  on  his  part. 
While,  owing  to  the  fact  that  plaintiff  had 
not  signed  this  writing,  the  agreement  could 
not  orij^nally  have  been  specifically  enforced 
against  hlni  (Harper  v.  Goldsehmldt,  156 
Cal.  251,  104  Pac.  451,  28  L.  R.  A.  [N.  8.]  689. 
134  Am.  St.  Rep.  124),  it  was  nevertheless 
binding  upon  Algeltlnger  and  those  acquiring 
from  him  with  notice  of  plalntUTa  rl^ht.  so 
long  as  It  remained  unrevoked,  and  there 
was  no  failure  on  the  part  of  plaintiff  to 
comply  with  Its  terms,  for  the  simple  reason 
that  it  was  based  upon  a  valuable  considera- 
tion moving  from  plaintiff  to  him,  the  pay- 
ment of  a  portion  of  the  purchase  price,  and 
thus  constituted  a  contract  btoding  on  him. 
So  far  as  Algeltlnger  was  concerned,  in  the 
absence  of  default  by  plaintiff.  It  was  a  bind- 
ing, irrevocable  contract  for  the  sale  of  the 
property;  something  which  was,  of  coarse, 
entirely  different  from  a  mere  offer,  unsup- 
ported by  any  consideration,  which  might 
be  revoked  at  any  time  before  acceptance. 

It  Is  settled  In  this  state,  as  to  a  mere  op- 
tion for  the  purchase  of  real  estate,  that, 
where  there  Is  a  consideration  therefor,  the 
option  cannot  be  withdrawn  during  the  time 
agreed  upon  for  its  duration,  and  that,  when 
accepted  according  to  its  terms,  it  veste  la 
the  vendee  the  right  of  acquiring  the  land, 
which  right,  when  exercised,  relates  back 
to  the  time  of  giving  the  option,  so  as  to  cut 
off  intervening  rights  acquired  with  knowl- 
edge of  the  existence  of  the  option.  See 
Smith  V.  Bangham,  156  Cal.  359,  364,  IM 
Pac.  689,  28  L.  R  A.  (N.  S.)  522;  Reese  Co. 
T.  House,  162  Cal.  740,  745,  124  Pac.  442. 
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This  rale  Is  neeednaiily  eqnally  applicable 
In  fovor  of  tbe  vendee  under  Buch  a  con- 
tract of  sale  as  we  have  here,  notwithstand- 
ing he  has  not  signed  tbe  contract 

It  is  settled  that  such  an  agreement  of 
sale  as  the  one  here  involved  may  be  specif- 
ically enforced  by  the  vendee  against  the 
vendor,  although  the  former  has  not  signed 
tbe  same,  and  althongh  It  conld  not  original- 
ly have  been  spedflcally  enforced  against 
him  by  reason  of  the  fact  that  he  had  not 
signed.  Section  8388,  GIv.  Code;  Harper  v. 
Goldscbmfdt,  156  GaL  251,  101  Pac.  451,  28 
li.  B.  A.  (N.  8.)  68»,  134  Am.  St  Bep.  124; 
Bird  T.  Potter.  146  Gal.  286,  79  Pac.  9m 

[3]  Where  there  is  no  written  acc^)tance 
by  the  vendee  of  the  proposition  of  the  ven- 
prior  to  suit,  as  said  in  Harper  r.  Gold- 
schmldt,  supra,  "in  equltaUe  tiieory  the  re- 
qnirement  of  mutuality  of  remedy  is  satisfied 
when  the  nonslgaing  plaintiff  enters  suit, 
since  by  the  very  bringing  of  his  action  he 
binds  hlmsef  to  abide  by  the  decree  of  the 
court  in  chancery,  and  so  empovers  that 
court  to  decree  specific  performance  against 
him."  Not  being  In  default,  plaintiff  was 
therefore  entitled  to  spe<dfle  performance  of 
tbe  contract 

[4]  ^nie  conveyance  by  the  vmdor  to  the 
Beasley^  who  took  with  full  notice  of  his 
rights,  could  not  operate  to  preclude  him 
from  this  relief.  As  said,  in  Smith  t.  Bang- 
bam,  supra,  as  to  an  Qsptiaa,  "a  sntwequent 
purchaser  with  notice  of  a  valid  and  Irrevo- 
cable option  would  certainly  take  snbiect  to 
tbo  right  of  tbe  option  bolder  to  complete  ills 
purchase."  See,  also,  Beese  Ca  r.  House, 
supra.  This  is  necessarily  true  as  to  such  a 
contract  as  we  have  here. 

In  so  tax  aa  Leuscbner  t.  Duff,  7  GaL  App. 
721,  96  Pae.  914,  may  be  held  t»  express 
Tiem  contrary  to  what  we  have  said,  we  can- 
not follow  it  In  view  of  our  declshms.  The 
caae  of  Nason  v.  Ungle,  143  CaL  863.  77  Pac. 
71,  la  clearily  not  in  point  There  vaa  tn  that 
case  no  coDsideratkHi  for  Llngle's  proposi- 
tion, and  be  effectually  revoked  such  proposl- 
tion  prior  to  tbe  action  on  the  part  of  the 
plaintiffs,  which,  in  the  absence  of  such  revo- 
cation, would  have  created  a  binding  con- 
tract 

It  is  the  absence  of  any  consideration  tluit 
distinguishes  that  case  from  this. 
The  order  appealed  from  is  affirmed. 

We  concur :  SHAW,  j.;  SLOSS,  J.;  LOBI- 
GAN,  J.;  HEXSBAW,  J. 

UELVIN,  J.  I  concur;  but  in  aKtroving 
tbe  quotation  from  Smith  r.  Bangham  I  am 
not  indorting  all  of  tbe  doctrines  of  that 
case.  The  rule  wltb  referoioe  to  "subsequent 
purchasers  with  notice"  was  correctly  ex- 
pressed In  the  opinion,  but  I  do  not  think 
Urs.  Bangham  was  properly  dassifled  as 
aueb  a  subsequent  purchaser  or  as  a  person 
subject  to  tbe  same  rule.   I  adhere  to  the 
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convictions  expressed  In  tbe  dissenting  opin- 
ion In  that  case  of  which  Mr.  Chief  Justice 
Beatty  was  the  author,  and  in  the  one  writ- 
ten by  me.  In  which  Mr.  JusUoe  Lorlgan 
concurred. 

(24  Cal.  App.  3C«t 
PEOPLE  T.  MERRILL  et  aL   iCtv.  1317.) 
(District  Court  of  Appeal,  First  District,  Cali- 
fornia. March  30,  1914.) 

1.  Statutes  (|  183*)— Corstbuctioit— LcoiB- 

LATIVE  IWTENT. 

The  court,  in  construiag  a  statute,  mast 
ascertain  aod  give  effect  to  tbe  legisiattve  in- 
tent, though  it  may  not  be  consistcDt  with  the 
strict  letter  of  tbe  statute. 

[Ed.  Note.— Por  other  cases,  see  Statutes, 
Gent  Dig.  |  261;  Dea  Dig.  f  183.*] 

2.  SxATnTEs  a  184*)-r<;ONSTBUCrnON— lAOIS- 

LATivB  Intent. 

The  court,  in  declaring  the  legislative  in- 
tent of  an  ambtKUouB  statute,  is  not  restricted 
to  the  constrnction  which  will  give  only  a  liter- 
al effect  to  every  word  and  phrase  appearing  by 
the  letter  of  tbe  statute,  but  may  resort  to  a 
consideratioD  of  tbe  purpoae  to  be  accomplished 
by  tbe  statute. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  I  2G2;  Dec.  Dig.  I  181.*] 

8.  Statutes  (I  181*>— Constbuction— LwMS- 
LATiVB  Intent. 

Where  a  sugsested  ronstruction  of  an  am- 
bi^oua  statute  Deoessarilr  involves  a  decided 
departure  from  what  may  be  fairly  said  to  be 
the  plain  purpose  of  the  statute,  such  construc- 
tion will  not  be  adopted  to  the  exclusion  of  a 
posaible,  plausible  cooatruction,  which  will  pro- 
mote the  lesiBlative  intent. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  II  259,  263;  Dec.  Dig.  {  181.*] 

4.  Statutes  (|  183*)— Constbucihoh- Lbgis- 
iativb  Intent. 

The  court,  in  construing  a  statute  contain- 
ing a  patent  ambiguity,  must  reject  an  interpre- 
tation which,  if  followed,  will  lead  to  a  cooclu- 
mon  clearly  inconeistent  in  its  coDsequences 
with  the  reason  and  spirit  of  tbe  statute,  bat 
must  adopt  tbe  constructioa  to  which  tbe  stat- 
ute as  a  whole  will  readily  respond. 

[Ed.  Note.— For  other  caaes,  see  Statutes, 
Cent-  Dig.  {  261;  Dec.  Dig.  |  183.*] 

5.  Insueancb  ({  20*>—Bbokbb9— Taxes  on 
Qboss  Pbehiums— Statutobt  Pbovisions. 

An  insoraoce  broker,  licensed  to  procure 
polidea  from  onauthorized  Insurance  companies 
under  Pol.  Code,  |  590,  sutboriring  the  licens- 
ing of  brokers  to  procure  policies  from  unau- 
thorized companies  on  executing  a  bond  condi- 
tioned on  the  broker  complying  with  the  stat- 
ute and  filing  with  the  insurance  commissioner 
on  March  1st  annually  a  sworn  statement  of 
the  gross  premiums  charged  for  insurance  pro- 
cured, and  the  gross  return  premiums  on  such 
ineurance  canceled  under  tbe  licenae  daring  tbe 
year  ending  December  Slst  last  preceding,  and 
to  pay  an  amount  equal  to  4  per  cent  of  such 
gross  premiums,  less  return  premiums  so  re- 
ported, may  compel  the  Insurance  commisaioner 
to  credit  him  with  any  premiums  returned,  re- 
gardless of  tbe  calendar  year  in  which  they 
were  retomed.  in  calculating  the  amount  of  the 
4  per  cent.  tax. 

lEA.  Note. — For  other  cases,  see  Insurance, 
Gent.  Dig.  H  16, 18-^;  Dee.  Dig.  I  20.*1 

Appeal  from  Superior  Court,  City  and  Conn* 
ty  of  Sao  Francisco ;  J.  M.  Seawell,  Judge. 

Actirai  by  the  People  of  the  State  of  Cali- 
fornia by  E.  d  Co<^>er,  Insurance  Commlit- 
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sloner,  against  J.  A.  Merrill  and  another. 
From  a  Judgment  for  plaintiff,  defendants  ap- 
peal. Modlfled  and  affirmed. 

Wise,  Sapiro  &  O'CoBnor,  of  San  Francisco, 
for  appellants.  John  W.  Stetson,  of  Oakland, 
for  respondent. 

LENNON,  P.  J.  In  this  action  the  plain- 
tiff recovered  a  judgment  in  the  sum  of  $359.- 
64  against  the  defendant  J.  A.  Merrill  as 
principal,  and  the  defendant  United  States 
Fidelity  &  Guaranty  Company  as  surety,  up- 
on a  bond  in  the  sum  of  $20,000,  running  to 
the  people  of  the  state  of  California,  which 
was  glTen,  pursuant  to  the  provisions  of  sec- 
tiott  696  of  the  Political  Code,  In  considera- 
tion of  a  license  issued  to  the  defendant  Mer^ 
till,  permitting  him  to  procure  policies  of  in- 
surance on  risks  located  in  the  state  of  Cali- 
fornia for  Insurance  companin  not  authoriz- 
ed to  transact  business  within  the  state. 

The  obligation  of  the  bond  in  suit  la  best 
stated  in  its  own  language  as  follows: 

"Whereas,  the  above  bounden  priacipal  is 
about  to  apply  or  has  applied  to  the  insur- 
ance commissioner  of  the  state  of  California  for 
a  license  parsuant  to  the  provisIoDs  of  section 
596  of  the  Political  Code  of  said  state,  per- 
mitting him,  the  said  above  bounden  principal, 
to  procure  policies  of  inaurance  oo  risks  lo- 
cated in  the  said  state  of  California,  for  com- 
panies not  authorized  to  transact  business  in 
the  state  of  California;  now,  therefore,  if  the  said 
above  bounden  principal  and  licensee  shall  faith- 
fully comply  with  all  the  requirements  of  sec- 
tion 606  of  the  Political  Code  of  the  state  of 
California,  and  shall  file  with  the  Insurance 
commissioner  of  the  state  of  California,  on  or 
before  the  first  day  of  March  of  each  year,  a 
sworn  statement  of  the  gross  premiums  charg- 
ed for  Insurance  procured  or  placed,  and  Che 
gross  return  premmms  on  such  insurance  can- 
celed, under  such  license  during  the  year  end- 
ing the  3l8t  day  of  December  last  preceding, 
and  shall  pay  to  the  insurance  commlsuoDer  of 
the  slate  of  California,  for  the  use  and  braefit 
of  said  state,  an  amount  equal  to  four  per  cent 
of  such  gross  premiums  less  such  return  pre- 
miums 80  reported,  then  this  obiigation  to  he 
void,  otherwise  to  remain  in  full  force  and  ef- 
fect** 

Briefly  stated,  the  preliminary  provisions 
of  the  statute  requiring  and  governing  the 
giving  of  the  bond  In  suit  relate  to  the  man- 
ner In  which  insurance  may  be  procured  and 
placed  in  companies  not  authorized  to  do 
business  in  the  state  of  California ;  and  in 
that  behalf  authorize  the  insurance  commis- 
sioner of  the  state  of  California  to  Issue  a  li- 
cense upon  the  payment  of  a  fee  of  $50,  per- 
mitting a  citizen  to  procure  policies  on  risks 
in  this  state  for  such  unauthorized  compa- 
nies. Two  paragraphs  of  the  statute  In  ques- 
tion, which  cover  and  control  the  giving  of 
the  bond  In  suit,  are  as  follows: 

"Account  of  Business.— Every  person  so  li- 
censed shall  keep  a  separate  account  of  the 
business  done  under  said  license  open  at  all 
times  to  the  inspection  of  such  inaurance  com- 
missioner, and  aball  file  a  certified  copy  there- 
of  forthwith  with  the  insurance  commissioner, 
showing  the  exact  amount  and  character  of  such 
insurance  placed  for  any  ^rsoo,  firm,  or  cor* 
poration,  the  gross  premmms  charged  there- 
on, the  companies  in  which  tlie  same  is  placed* 
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the  dates  of  the  policies  and  the  terms  there- 
of, the  location  of  the  insured  property,  and 
also  a  report  in  the  same  detail  of  all  such 
policies  cancelt^d  and  the  gross  return  thereon. 

"Bond  of  Licensee.— Before  receiving  socfa  li- 
cense the  persons  licensed  shall  execute  and  de- 
liver to  the  insurance  commissioner  s  bond  to  the 
people  of  the  state  of  California  in  the  penal 
sum  of  twenty  thousand  dollars,  with  such  sure- 
ties as  the  commissioner  shall  approve,  condi- 
tioned that  the  licensee  shall  faithfully  comply 
with  all  the  requirements  of  this  section,  and 
will  file  with  (be  insurance  commissioner  on  or 
before  the  1st  day  of  March  of  each  year,  a 
sworn  statement  of  the  gross  premiums  diaiged 
for  insurance  procured  or  placed,  and  the  gross 
return  premiums  on  such  insurance  canceled, 
under  such  license  during  the  year  ending  on 
the  31st  day  of  December  last  preceding,  and 
will  pay  to  the  insurance  commfaaianer  oi  the 
state  of  California,  for  the  use  and  benefit  of 
said  state,  an  amount  equal  to  four  per  cent 
of  such  gross  premiums  less  such  retoro  pre- 
miums so  reported,  and  In  default  of  the  pay- 
ment of  any  sum  imposed  by  this  section,  the 
aaid  insurance  commissioner  may  sue  for  tbn 
same  in  any  court  of  record  in  this  state." 

The  execution  of  the  bond  and  the  Issuance 
of  a  state  license  to  the  defendant  Merrill, 
permitting  him  to  procure  policies  ot  Insux^ 
ance  on  risks  located  in  this  state  for  com* 
panics  not  authorized  to  do  bnsliiess  Id  tbis 
state,  were  not  denied.  The  case  was  tried 
and  determined  solely  upon  an  agreed  state- 
ment of  facts  whldi,  amoi^  other  tUngi^ 
showed  in  substance  that  the  d^endant  Ho^ 
riU,  while  opeTatlii|g  under  Uie  state's  Uoeaaa, 
had  collected  the  som  of  $9,285.88  aa  preml- 
1UDB  for  polMes  ot  insurance  placed  by  blm 
In  unauthorized  companies  during  the  year 
ending  December  SI,  1010;  that  he  bad  actu- 
ally retnmed  gross  premiums  In  the  som  of 
13,006.48  on  account  of  the  cancellation  of 
insurance  policies  placed  subsequmt  to  De- 
cember 31,  1909.  and  during  the  year  1010; 
and  that  th^  tax  due  to  the  state  for  and  ca 
account  of  the  Insurance  polldes  placed  and 
reported  during  the  period  mentioned  Bmoun^ 
ed  to  the  sum  of  $254JM.  It  was  fnrthw 
agreed  that  the  defendant  Merrill  had  return- 
ed gross  premiums  amotmdng  to  S482.30  to 
policy  holders  during  the  year  1910,  on  poli- 
cies procured  during  the  year  1909. 

Upon  the  trial  of  the  case  it  was  stipulated 
that  the  sole  Issue  presented  by  the  pleadings 
and  covered  by  the  statement  of  facts  was 
the  right  of  the  defendant  Merrill  to  a  credit 
of  4  per  cent  ($19^^)  upon  the  amount  of  the 
gross  premiums  ($482.30)  returned  to  policy 
holders  during  the  year  1910  on  policies  pro- 
cured during  the  year  1909.  Upon  this  ap- 
peal from  the  Judgment  the  only  contention 
made  is  that  the  defendant  Merrill  should 
have  been  given  the  credit  which  he  claimed 
in  the  lower  court 

[1]  This  contention  calls  for  a  construe- 
tion  of  the  provisions  of  section  ^6  of  the 
Political  Code  as  It  existed  In  19ia  Appel* 
lauts  Insist  that  the  provisions  of  the  stat- 
ute in  question  relating  to  the  tredit  to  be 
allowed  for  retu,m  premiums  should  be  con* 
strued  as  compelling  the  Insurance  commla* 
sloner  to  credit  the  broker  with  uiy  pranft- 
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ums  returned  regardless  of  the  calendar 
year  In  wblch  sucb  premiums  were  paid. 
The  respondent  on  the  other  hand  Insists  that 
the  statute  warrants  and  requires  the  con- 
struction that  the  broker  shall  have  no  cred- 
it for  return  premiums  on  any  Insurance  pro- 
cured and  placed  by  him,  unless  the  premium 
Is  actually  retnmed  to  the  Insured  within 
tbe  calendar  year  In  which  the  business  was 
wrltto). 

We  are  of  the  opinion  that  tbe  contention 
of  the  appellants  must  be  sustained.  That 
contention  is  rightfully  rested  upon  an  ol>- 
TtooB  nncertalnty  in  the  language  of  the  sec- 
ond paragraph  of  the  statute,  which  relates 
to  the  ascertainment  and  collection  of  the  tax 
In  controversy.  The  uncertainty  In  tbe  para- 
graph In  tbe  particulars  stated  Is  so  pro- 
nounced that  tbe  rules  of  statutory  construc- 
tion must  be  Invoked  and  applied  to  tbe  entire 
statute  In  order  to  ascertain  the  legislative 
intent.  The  fundamentals  of  the  rale  of 
statutory  construction  may  be  stated  to  be  as 
follows: 

*^he  intent  of  the  statute  is  the  Uw.  Tbe  In- 
tent is  tbe  vital  part,  the  essence  of  the  law; 
and  the  primary  rule  of  construction  is  to  as- 
certain and  give  effect  to  that  intent.  •  •  • 
The  intention  of  the  Legislature  in  enacting 
tbe  law  la  tbe  law  Itself,  and  must  be  enforced 
when  aacertained,  although  it  may  not  be  con- 
sistent with  the  strict  letter  of  the  statute. 
Courts  will  not  follow  the  letter  of  the  statute 
when  it  leads  away  from  the  true  intent  and  pur- 
pose of  the  Legislature,  and  to  consequences  in- 
consistent with  the  general  pnrposes  of  the  act." 
2  Sutherland  on  Statntory  Construction  (2d  Ed.) 
I  363. 

[2,  S]  In  narchlnc  for  and- declaring  the 
legislative  intent  of  an  ambiguous  statute  we 
are  not  restricted  to  that  construction  which 
will  give  only  a  literal  effect  to  every  word 
and  phrase  appearing  by  tbe  letter  of  the  law, 
but  we  may  rlgfatfally  resort  to  a  considera- 
tion of  the  purpose  to  be  accomplished  by  tbe 
ouctment  of  the  statute  People  v.  Earl,  19 
Cal.  App.  69,  124  Pac.  887;  Bannerman  v. 
Boyle,  160  Cal.  197, 116  Pac.  732.  Therefore 
when  a  snggested  construction  of  a  statute 
In  any  given  case  necessarily  involves  a  de- 
cided departure  from  what  may  be  fairly 
eatd  to  be  the  plain  purpose  of  the  enactment, 
such  construction  will  not  be  adopted  to  the 
eTcluslon  of  a  possible,  plausible  Interpreta- 
tion which  win  promote  and  put  In  operation 
the  legislative-  Intent 

[4,1]  Presumably  when  the  Legislature 
licensed  brokers  to  place  policies  of  Insurance 
in  unauthorized  companies,  and  provided  a 
tax  therefor,  It  was  the  intention  to  permit 
such  brokers  to  do  business  upon  a  profitable 
rather  than  a  prohtbitiTe  basis.  Plainly  the 
purpose  of  the  statute  was  to  Impose  a  fixed 
tax  upon  the  gross  premiums  received,  less 
those  actually  returned  to  the  insured  and 
reported ;  whereas  the  construction  of  tbe 
statute  conten-Jed  for  by  the  respondent 
would  result  In  an  uncertain  percentage  tax, 
capriciously  based  upon  a  fortuitous  .event, 
and  which  might  range  so  Ugh  as  to  prac- 


tically tax  the  broker  out  of  business.  For 
instance,  we  will  suppose  a  policy  Issued  In 
December  In  any  given  year  for  a  premium  of 
1100,  and  canceled  the  following  January, 
with  a  resulting  return  premium  of  $80.  In 
such  a  case,  under  the  construction  contended 
for  by  the  respondent,  the  broker  would  be 
compelled  to  pay  a  4  per  cent  tax  upon  the 
full  premium,  which  would  be  tantamonnt  to 
a  20  per  cent  tax  upon  the  ¥20  premium, 
that  had  been  acttially  earned;  whereas,  if 
the  [>ollcy  had  been  written  In  Noveml>er  and 
canceled  In  December,  the  tax  would  be  but 
4  per  cent  upon  such  earned  premium.  It 
may  be  conceded  that  tbe  Legislature  odght, 
if  it  saw  fit,  refuse  to  license  such  brokers 
altogether ;  but  having  made,  provision  for 
a  license,  it  Is  inconceivable  that  it  was  the 
legislative  intent  to  impose  a  practically  pro- 
hibitive tax;  and.  In  the  absence  of  unequiv- 
ocal language  indicating  such  Intent,  the  con- 
trary will  be  presumed.  However  that  may 
be,  it  is  certain  that  In  the  presence  of  a 
patent  ambiguity  we  must.  In  construlug  the 
statute,  reject  an  Interpretation  wbicli.  If 
ftrflowed,  would  lead  to  a  conclusion  clearly 
inconsistent  In  its  consequences  with  the  rea- 
son and  spirit  of  the  statute.  Rejecting  such 
Interpretation,  we  are  then  required  to  resort 
to  that  construction  by  which  sucb  couse- 
qamces  may  be  avoided  and  to  which  the 
statnte  as  a  whole  readily  responds.  2  Suth- 
erland on  Statutory  Gonatroction  ^  Ed.) 
1867. 

It  is  conceded  that  the  credit  to  be  allow- 
ed the  broker  for  gross  return  premiums  on 
canceled  policies  Is  ultimately  indicated  by 
the  phrase  "sucb  ntum  premlann  so  report- 
ed," ftrand  In  the  second  paragraph  of  the 
statute;  If  this  paragraph  contained  la  It* 
self  a  complete  expression  of  tbe  legislative 
win  with  reference  to  the  credit  to  be  allow- 
ed the  broker.  It  vaigbt  be  said— not  without 
some  slight  nncertalnty,  however-^at  tbe 
phrase  "such  return  premiums  no  reported" 
refers  exclusively  to  the  immediately  preced- 
ing clause  of  the  same  paragraph,  viz.,  "the 
gross  return  premiums  on  such  insurance 
canceled  under  such  license  during  the  year 
ending  on  the  31st  day  of  December  last  pre- 
ceding." Under  like  circumstances  It  might 
be  said  that  tbe  words  "such  Insurance"  In 
tbe  phrase  last  quoted  refer  back  again  to 
that  clause  of  tbe  second  paragmph  which  re- 
quires tbe  broker  to  file  "with  the  Insurance 
commissioner  on  or  before  the  Ist  day  of 
March  of  each  year  a  sworn  statement  of 
the  gross  premiums  charged  for  insurance 
procured  or  placed,"  etc.  In  short,  If  It 
could  be  fairly  said  that  the  provisions  of  the 
second  paragraph,  standing  alone,  completely 
and  exclusively  cover  the  subject  of  the  as- 
certainment and  collection  of  the  tax  In  con- 
troversy, we  might  be  permitted  to  construe 
the  statute  to  mean  that  the  broker  la  enti- 
tled to  credit  coUy  on  the  return  premiums  on 
such  policies  as  were  canceled  during  tbe 
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year  In  which  the  business  was  written. 
The  second  paragraph  of  the  statute,  how- 
ever, does  not  exclusively  and  conclusively 
dispose  of  the  credit  to  be  allowed  to  -  the 
broker.  To  so  hold,  we  would  be  compelled 
to  Ignore  the  provisions  of  the  first  para- 
graph, which  In  a  material  measure  relates 
to  the  subject  of  "gross  return  premiums  on 
canceled  policies."  In  this  behalf  It  will  be 
noted  that  the  first  paragraph  of  the  statute, 
under  the  heading  of  "Account  of  Business," 
requires  the  broker  to  file  an  account  of  In* 
surance  placed,  the  gross  premiums  charged 
thereon,  and  also  "a  report  In  the  same  detail 
of  all  policies  canceled  and  the  gross  return 
thereon."  Clearly  this  clause  of  the  statute 
compels  the  broker  to  report  every  premium 
returned  on  canceled  policies,  regardless  of 
the  year  in  which  such  policies  were  written 
and  the  premiums  thereon  returned.  If  such 
a  report  was  not  required  and  Intended  to 
aid  in  the  ascertainment  of  the  credit  to  be 
allowed  the  broker,  then  Its  purpose  is  not 
apparent  When  the  statute  Is  read  and 
considered  In  Its  entirety  the  uncertainty 
with  reference  to  the  credit  to  be  allowed 
the  broker  for  return  premiums  Is  created 
by  that  clause  of  the  second  paragraph  of 
the  statute  which  requires  the  broker  to  file 
a  twnd,  conditioned  that  he  will  make  a 
sworn  statement  of  the  gross  premiums 
charged  for  Insurance  and  the  gross  return 
premiums  on  "such  Insurance"  canceled  dur- 
ing the  preceding  year.  The  grammatical  ar- 
rangement of  the  language  of  the  paragraph 
In  question  tends  to  the  conclusion  that  the 
words  "such  insurance"  rdate  solely  to  poli- 
cies that  were  placed  and  canceled  during 
the  calendar  year  In  which  they  were  written. 
'Such  conclusion,  however,  Is  rendered  doubt- 
ful, if  not  entirely  negatived,  by  a  considera- 
tlou  of  the  scope  and  effect  of  the  control- 
ling' phrase  In  the  same  paragraph,  which 
reads  "Such  return  premiums  so  reported." 
This  Is  so  because  the  only  preceding  specific 
reference  to  a  required  report  of  "all  policies 
canceled  and  the  gross  return  thereon"  is  to 
be  found  in  the  first  paragraph  of  the  stat- 
ute, and  covers  all  preminms  returned  ir- 
respecUve  of  the  year  in  which  the  policy  was 
written.  Obvionsly  the  statute  must  be  con- 
sidered and  construed  in  Its  entirety;  and 
if  the  phrase  last  quoted  be  read  in  conjunc- 
tion with  the  provisions  of  the  first  para- 
graph of  the  statute,  no  uncertainty  exists, 
because  with  sa<di  a  readhig  it  may  be  fairly 
said  that  the  words  "so  r^rted"  as  used 
in  the  second  paragraph  refer  to  the  report 
specifically  designated  and  required  by  the 
provisions  of  the  first  paragraidi  of  the  stat- 
ute, which,  without  reference  to  the  time  of 
cancellation,  must  show  "in  detail  all  of  the 
policies  canceled  and  the  gross  return 
theTeon." 

This  construction  of  the  statute  is  not  only 
In  keeling  with  its  plain  purpose,  bat  har- 


monizes  as  well  with  the  language  of  the 
statute  as  a  whole;  and,  if  correct.  It  fol- 
lows that  Merrill,  the  broker  In  the  present 
case,  should  have  been  credited  by  the  court 
below  with  all  return  premiums  on  policies 
procured  pursuant  to  the  license  granted  him, 
without  regard  to  the  year  in  which  the 
policies  the  cancellation  of  which  gave  rise 
to  the  return  of  premiums,  were  written. 

The  judgment  appealed  from  is  modified 
by  striking  therefrom  the  sum  of  $19.20,  and 
as  so  modified  the  Judgment  will  stand  af- 
firmed. 

We  ooncnr:  KERRIGAN,  J.;  RICH- 
ARDS, J. 

(H  Cal.  App.  s«) 
Ex  parte  EANTROWITZ.   (Cr.  325.) 
(District  Court  of  Appeal,  Second  District,  Cal- 
ifornia. March  2S,  1914.) 

1.  Rape  (J  IS*) —Ofexnses  — Persons  Wna 
Mat  EE  Guilty. 

Pen.  Code,  f  31,  declares  that  those  who 
aid  in  commission  of  crimes  are  principalB,  and 
section  971  abrogates  the  distinctioa  between 
accessories  and  principals  in  the  first  and  sec- 
ond degree.  Section  261  defines  "rape"  as  in- 
tercourse accomplished  under  certain  drcnm- 
stflQces  with  a  female  not  the  wife  of  the  per- 
petrator. Held  that,  while  any  one  guilty 
of  rape  must  be  a  principal,  a  husband,  while 
he  cannot  personally  ravish  her,  may  be  gnilty- 
of  rape  on  his  wife  as  where  he  assisted  an- 
other to  ravish  her. 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent. 
Dig.  S21;  Dec  Dig.  {  18.* 

For  other  definitions,  see  Words  and  Phras- 
es,  vol  7,  pp.  6819-6825;  vol.  8,  p.  7778.] 

2.  Witnesses  (J  63*)— Compotenct— Wot. 

Under  Pen.  Code,  S  1322,  declaring  that 
neither  husband  nor  wife  shall  be  competent  to- 
testify  against  the  other  except  with  consent 
of  both  or  lo  case  of  criminal  violence  apon  on* 
by  the  other,  a  wife  Is  competent  to  testify  a» 
to  a  crime  of  violence  committed  upon  her  aft- 
er marriage  by  ber  husband. 

[Ed.  Note. — For  other  cases,  see  Witnesses. 
Cent.  Dig.      137-141;  Dec  Dig.  |  63.*] 

Petition  by  Abraham  Kantrowltz  for  a 
writ  of  habeas  corpus.  Writ  dlasharged,  and 
petitioner  remanded. 

George  U  Greer,  of  Los  Angeles,  for  peti- 
tioner. 3.  D.  Frederh^  and  W.  J.  Ford,, 
both  of  Los  Angles,  for  respondent. 

CONRBY,  P.  J.  FetlUoner  is  in  the  custo- 
dy of  the  sheriff  of  Los  Angeles  county  under 
a  commitment  Issued  pursuant  to  an  order 
holding  him  to  answer  upon  a  charge  of  rape. 
In  his  behalf  it  Is  contended  that  the  Impris- 
onment'of  the  petitions  Is  iU^al,  in  this, 
that  the  person  upon  whom  eaiA  rape  is  al- 
leged to  have  been  comtnitted  appears  from 
all  of  the  testimony  to  be  the  wife  <a  said 
Abraham  Eantrowlts;  also,  tliat  he  has  bem 
committed  to  custody  without  reasonable  or 
probable  cause,  in  that  the  only  testimony  di- 
rectly connecting  him  with  the  alleged  of- 
fense is  the  testimony  of  bis  wife,  it  bdng 
claimed  that  she  is  not  a  competent  witness. 
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[11  By  section  261  of  the  Penal  Code  "rape" 
is  defined  to  be  an  act  of  sexaal  Intercourse 
accompUstaed  with  a  female  not  the  wife  of 
the  perpetrator  and  under  certain  circum- 
stances specified  in  said  section.  Section  31 
of  the  same  Code  defines  principals  in  the 
commission  of  a  crime  la  terms  which  in- 
clude not  only  those  who  directly  commit  a 
felony  or  misdemeanor,  but  those  who  aid  or 
abet  In  Its  commission.  Section  971,  Penal 
Code,  abrogates  the  distinction  formerly  ex- 
isting twtween  an  accessory  before  the  fact 
and  a  principal,  and  between  principals  in 
tbe  first  and  second  degree  In  cases  of  fel- 
ony. 

In  accordance  with  tbe  foregoing  atatntory 
proTlsloDs,  It  Is  necessary  In  any  Indictment 
or  information  charging  a  defendant  with 
the  crime  of  rape  that  he  shall  be  accused  as 
a  principal.  The  argument  here  presented  on 
behalf  of  petitioner  Is  that,  since  under  the 
section  defining  the  crime  of  rape  it  la  man- 
ifest tbat  a  husband  Is  Incapable  of  person- 
ally committing  that  crime  against  bis  own 
wife,  therefore  he  cannot  be  guilty  of  that 
crime  under  any  circumstances.  Under  sim- 
ilar statutory  conditions,  the  contrary  rule  is 
established  by  the  authorities  of  acTeral  other 
statea  In  People  v.  Chapman,  62  Mich.  280, 
28  N.  W.  896,  4  Am.  St  Rep.  857,  it  appeared 
that  tbe  defendant,  belttg  desirous  of  obtain- 
ing evidence  by  which  to  secure  a  divorce 
from  his  wife,  employed  another  man  to  have 
intOTonrse  with  bis  wife,  either  with  or  with- 
out her  consent,  and  the  husband  with  wit- 
nesses concealed  himself  In  an  adjolnli^ 
room.  The  wife  resisted,  and  rape  was  com- 
mitted. Under  the  statutes  of  Michigan,  It 
was  provided  that  all  persons  aiding,  assist- 
ing, or  abetting  In  the  commission  of  a  Crime 
were  liable  to  indictment,  trial,  and  punish- 
ment as  principals.  Tbe  Supreme  Court  of 
Michigan  sustained  the  lower  court's  Instruc- 
tion to  the  Jury  that  If  they  found  fhcts  sub- 
stantially as  above  stated  the  defendant  was 
guilty  of  lapfc  To  like  effect,  see  State  of 
Louisiana  v.  Haines,  61  La.  Ann.  731»  25 
South.  372,  44  L.  R.  A.  837,  and  State  of 
North  Carolina  t.  DoweU,  106  N.  G  722.  11 
S.  E.  526.  8  Ii.  B.  A.  297,  19  Am.  St  Bep. 
568.  Several  other  cases  to  like  effect  are 
cited  In  the  note,  8  L.  R.  A.  297.  In  the  case 
of  In  re  Cooper,  162  Cat  81,  85. 121  Pac.  318, 
320,  where  It  was  held  that  a  single  woman 
could  not  (under  section  268a,  Fen.  Code)  be 
guilty  of  adultery  by  personal  participation 
In  lUldt  Intercourse  with  a  married  man,  tbe 
court  added  the  following  observation,  which 
is  pertinent  to  this  discussion: 

"Of  course,  an  unmarried  person  might  be 
guilty  as  a  principal  of  this  offense,  under  sec- 
tion 31  of  the  Penal  Code,  by  aiding  and  assist- 
ing in  its  commission  in  some  other  way  than 
by  living  io  a  state  of  illicit  intercourse  with  a 
married  person;  but  we  are  coasidering  here 
simply  such  aid  and  assistance  as  are  involved 
in  the  mere  fact  of  participation  In  the  illicit 
intercourse." 


[2]  It  Is  next  contended  that  in  this  case 
the  wife  is  not  a  competent  witness  against 
her  husband,  and  that  the  petitioner  Is  with- 
out probable  cause  held  to  answer,  since  it 
appears  from  the  transcrllH;  of  testbnony  at 
the  preliminary  examination  that  tbe  only 
testimony  directly  connecting  him  with  tbe 
alleged  offense  Is  tbe  testimony  of  bis  wife. 

"Neither  hasband  nor  wife  is  a  competent  wit- 
ness for  or  against  the  other  In  a  criminal  ac- 
tion or  proceeding  to  which  one  or  both  are 
parties,  except  with  the  consent  of  botb,  or  in 
case  of  criminal  actions  or  proceedings  for  a 
crime  committed  by  one  against  the  person  or 
property  of  the  other,  or  in  cases  of  crimi- 
nal violence  upon  one  by  thfikOther.  •  •  *" 
Pen.  Code,  i  1322. 

In  People  t.  Cnriale,  137  CaL  534,  70  Pac. 
468.  59  L.  R.  A.  688.  It  was  held  that  the 
words  "criminal  violence  upon  one  by  the 
other"  mean  criminal  violence  upon  tbe  wife 
by  the  husband,  or  criminal  violence  upon 
tbe  husband  by  the  wife,  and  that  the  excep- 
tion refers  to  violence  "by  one  spouse  upon 
the  other  spouse.  The  exception  does  not  ex- 
tend to  -acts  committed  before  tbe  marriage." 
In  that  case  the  rape  was  alleged  to  have 
taken  place  on  a  certain  day  and  tbe  mar- 
riage on  the  following  day.  Tbe  decision  Is 
that,  under  those  circumstances,  the  vrlfe 
was  not  a  competent  witness  against  the  has- 
band. It  is  plainly  to  be  Inferred  that,  where 
a  husband  Is  charged  with  having  committed 
a  crime  of  violence  upon  a  woman  after  bis 
marriage  to  her,  she  Is  a  competent  witness. 

The  writ  Is  discharged,  and  the  petitioner 
rraoanded  to  custody. 

We  concur:  JAMES,  i.;  SHAW.  a. 


(43  OU.  Ui} 

COBB  V.  OEXAHOMA  PUB.  00.  (No.  3180.) 
(Supreme  Court  of  Oklahoma.  Feb.  IT.  1914.) 

(BvUmhut  hv  the  Court.) 

1.  Libel  and  Slander  ((  123*)— Pbiviugbd 

PUBUCATION— QtJESTlOH  FpR  COUBT. 

In  an  action  for  damages  for  a  libelons  pub- 
lication, where  there  is  no  dispute  as  to  the 
circumstances  under  wbich  the  pubUcattcm  was 
made— that  is,  where  there  Is  no  dispute  as  to 
what  the  publication  was,  what  It  was  about, 
and  who  made  it — or  where  tbe  language  in  the 
publication  was  plain  and  unambiguous,  it  is 
a  Question  of  law  for  tiie  court  to  determine 
whether  or  not  such  publication  was  privil^ed. 

[Ed.  Not&— For  other  cases,  see  Libel  and 
Slander.  Cent.  Dig.  H  356-864;   Dec.  Dig.  | 

2.  Libel  and  Slamdkr  (J  123*)- "Privilbo- 

XD  publication" — QUXSTION  FOB  JUBT. 

Under  subdivision  3  of  section  2340,  Comn. 
Laws  1909  (section  2381  Rer.  Laws  1910).  a 
privileged  publication  is  one  made  by  a  fair 
and  true  reiMrt  of  any  legislative  or  judicial  or 
other  proceeding  auUiorized  by  law,  or  any- 
thing said  in  tbe  course  thereof,  and  any  and 
all  expressions  of  opinion  in  regard  thereto  and 
criticisms  thereon,  and  any  and  all  criticisms 
upon  the  official  acts  of  any  and  all  public  offi- 
cers, except  where  the  matter  stated  of  and  con- 
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cernlng  tlie  official  act  done,  or  of  the  officer, 
falsely  imputes  crime  to  the  officer  so  criticised. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
iSlander,  Cent  Dig.  IS  366-364;  Dec  Dig.  S 
123.* 

For  other  definidoni,  see  Words  and  Pfaraaee, 
voL  6.  p.  6000.] 

3.  LiBKL  AND  SLANDEB  (|  123*)— ACTION  FOB 

Libel— StJBUiBsioH  or  laaniB— Gonnjoi- 

iHo  Evidence. 

In  an  action  for  libel  (or  iiubUshing  a  re- 
port of  any  proceedings  authorized  by  statute 
to  be  published,  where  there  are  controverted 
issaes  as  to  whether  such  report  was  a  fair  and 
true  one,  and  whether  such  publication,  taken 
as  a  whole,  was  made  with  malicious  intent, 
and  whether  or  not  in  such  publtcation  the 
plaintiff  is  (alsely*charKed  with  crime,  it  is  not 
error  for  the  court  to  submit  such  issues  to  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Ubd  and 
Slander,  Cent.  Dig.  U  360-364;  Dec.  Dig.  1 
123.*] 

4.  Libel  and  Slandfb  (S  109«J— Action  toe 
Libel— Evidence— Bbief  in  Judicial  Pbo- 
ceedings,  ' 

Where  a  publication  etnitains  only  excerpts 
from  a  brief  in  a  judicial  proceedings,  and  the 
issue  is  raised  as  to  whether  such  publication 
was  a  fair  and  true  report  of  such  proceedings, 
it  is  not  error  to  admit  the  entire  brief  in  evi- 
dence. 

[Ed.  Note.— Fttr  otlier  caies,  see  Libel  ami 
Slander,  Cent.  Dig.  |  806;  Dec.  IMg.  1 100.*] 

5.  Libel  and  Slandeb  (S  42*>— Ebitzleoed 
Pub ucATiON— Judicial  Pbocebdinqb. 

The  published  report  of  a  proceedings  au- 
thorized by  law  to  be  made  need  not  be  verba- 
tim, nor  need  It  aet  out  snch  proceedings  in  ez- 
tenso  in  order  to  be  privileged,  but  may  be 
abridged  or  condensed,  provided  It  la  not  un- 
fair  to  the  party  complaining. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Gent.  Dig.  SI  127-120;  Dec.  Dig.  | 
42.*] 

6.  Libel  and  Slandeb  (|  106*)— Action  tob 
Libel— Evidence— Judicial  Pboceedings. 

Where  there  is  an  issue  as  to  whether  the 
complaining  party  has  been  falsely  accused  of 
crime  by  die  report  of  a  Judicial  proceedings,  tt 
is  not  error  to  admit  in  .evidence  the  indictment 
or  other  court  records  which  tend  to  dbow  the 
truth  of  the  charge. 

[Ed.  Note.— For  other  caaes,  tee  Libel  and 
Slander,  Cent  Dig.  |S  282,  283,  202-204;  Dec. 
Dig.  I  i05.*]         "  -"^ 

7.  BTIDBNCB  a  161*)— BBLBVAHOr  — MaUOK. 

Upon  the  Issue  as  to  whether  a  publication 
was  maliciously  made,  it  is  not  error  to  per- 
mit the  party  making  same  to  testify  that  it 
was  made  without  malice  towaird  the  complain- 
ing party. 

[Bid.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  I  440;  Dec.  Dig.  1 151.*} 

S.  APPEAL  AND  EbBQB    {%  07t*>— WiTNEBSES 

(J  287*)— Examination  of  Wixness— Dis- 
cretion OF  Coubt— Review. 

The  limit  to  which  a  witness  may  be  cross- 
examined  for  the  purpose  of  testing  Us  cred- 
ibility is  largely  within  the  discreuoo  of  the 
trial  court,  and  such  discretion  will  not  be  dis- 
turbed on  appeal,  unless  it  clearly  appeara  to 
have  been  abused. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  JU  3862-3857:  Dec  Dig.  | 
071;*  Witneaaei.  Gent.  Dig.  |S  023-030;  Dee. 
Dig.  S  267.*]^ 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  District  Court,  OUahonm  Coon- 
ty ;  George  W.  Clark,  Jndcie. 


Action  by  T.  S.  Cobb  against  the  Oklahoma 
Publishing  Company  for  libel.  JudgmeDt  for 
defendant,  and  plaintiff  brings  error.  Af- 
Qrmed. 

Kistler,  McAdams  A  Haskell,  of  Oklahoma 
City,  and  Crump  &  Fowler,  of  Wewoka,  for 
plaintiff  in  error.  Burwell,  Crockett  &  John- 
son, of  Oklahoma  City,  for  defendant  In 

error. 

HARRISON,  C.  This  was  an  action  by  T. 
S.  Cobb  against  the  Oklahoma  Publishing 
Company  for  libel  in  the  publication  of  an 
article  under  the  following  headlines: 

"Protection  against  Guardians  Sought— In- 
dian Minors  Being  Systonatically  Bobbed  in 
Many  Instances.— Aid  of  Legislature  will  be 
Invoked.- Some  Charges  Already  Preferred." 

The  article  in  question  contained  a  mtlier 
lengthy  comment  upon  conditions  claimed  to 
be  existing  on  the  east  side  of  the  state  rela- 
tive to  Indian  minors  b^ng  defrauded  of 
their  allotments,  gtring  a  number  of  Instanc- 
es in  which  fraud  and  graft  was  claimed  to 
have  been  perpetrated,  mentioning  as  one  in- 
stance the  proceedings  instituted  by  the  At- 
torney General  against  T.  8.  Cobb  to  remove 
htm  ftrom  office  for  fraud,  and  publishing  cer- 
tain excerpts  from  the  Attorney  Gaierars 
brief,  and  concluding  with  some  Independent 
comments  upon  the  Attorney  General's  diarc- 
es  against  the  plaintiff.  The  plaintiff  brongbt 
suit  for  damages  alleged  to  have  be&x  sus- 
tained by  reason  of  such  libelous  publica- 
tion, and  the  cause  was  tried  in  May,  1911. 
resulting  In  a  verdict  and  judgment  In  faror 
of  defendant  publishing  company,  from  which 
plaintiff  appeals  upon  13  asslgumenti  of  ei^ 
ror. 

The  questions  raised  In  these  assignments 
are  properly  determiued  under  three  beads, 
viz.:  First,  errors  in  the  admission  and  re- 
jection of  testimony;  second,  errors  In  the 
Instruction  given  by  the  court  and  In  refus- 
ing to  give  certain  instructions  offered  by  the 
plaintiff  in  error;  third,  errors  In  overruling 
motion  for  new  trial,  which  Included  other 
errors  of  law  occurring  at  the  trial  and  duly 
excepted  to. 

The  decisive  question  involved  Is  whether 
the  alleged  libelous  publication  was  privileg- 
ed, which,  of  course,  is  conditioned  upon: 
First,  whether  the  purjrarted  excerpts  from 
the  Attorney  Generars  brief  was  a  fair  and 
true  report ;  second,  whether  the  publication 
as  a  whole  was  made  with  malicious  Intent : 
third,  whether  plaintiff.  Independent  of  the 
excerpts  from  the  Attorney  General's  brief, 
bad  been  falsely  charged  with  a  crime  by  de- 
fendant This  being  true,  and  the  plaintiff's 
right  of  recovery  depending  upon  the  deter- 
mination of  these  questions,  we  will  first  look 
to  the  Instructions  of  the  court  in  order  to 
ascertain  whether  the  Jury  was  properly  in- 
structed as  to  the  law  involved,  as  from  the 
court's  charge  we  are  enabled  to  ascertain 
what  be  conceived  the  law  to  be  on  the  ma- 
terial issues,  and  ore  thereby  better  enabled 
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to  determine  whether  error  was  committed 
In  the  admission  and  rejection  ot  testimony 
and  In  overmllng  the  motion  for  nev  trial, 
which  Included  other  errors  of  law  occnrrlng 
at  the  trial. 

[1-3]  That  portion  of  the  imbllcatlon  which 
referred  directly  to  plaintiff.  Cobb,  was  a 
purported  excerpt  from  the  brief  of  the  At- 
torney General  filed  In  the  Supreme  C9ourt  in 
an  action  to  remove  Oobb  from  the  office  of 
county  Jad^  of  Seminole  county  for  an  al- 
leged conspiracy  to  defraud  Indian  minors  of 
their  allotted  lands.  The  court  construed 
this  to  be  a  privileged  publication— that  Is, 
uader  the  conditions  prescribed  by  statute — 
and  so  instructed  the  Jury.  The  question 
then  is  whether  the  court  erred  In  so  doing. 
The  rule  in  ni^  cases  la  that;  where  there  is 
DO  dispute  as  to  the  drcumstanees  nnder 
which  a  publlcatfam  is  mode— that  Is,  where 
there  la  no  dispnte  as  to  what  the'  pnblica- 
Uon  was,  what  It  was  about,  and  who  made 
it— or  where  the  language  In  the  publication 
is  plain  and  unambignons.  it  la  a  qoestion  of 
law  for  the  court  to  determine  .whether  or 
not  sndi  publlcatlmi  was  privileged.  This 
rule  is  announced  In  26  Oyc.  M2.  M7, 18  Am. 
&  Eng.  (2d  Ed.)  1060,  and  is  supported  by  de- 
cisions from  most  of  the  states  and  from  the 
Supreme  Court  'of  the  United  States.  Be- 
sides, the  rule,  in  substance,  was  annoonoed 
by  this  court  in  Tuohy  t.  HalseU.  35  OkL  61. 
128  Pac.  126.  43  L.  B.  A.  (N.  S.)  323 ;  Spenc- 
er T.  Mlnnlck.  189  Pac.  130.  In  determining 
this  question  of  law  the  court  was  guided  by 
our  statute  on  libel  and  slander,  which  reads 
as  follows: 

"A  privileged  pubUcatlott  Is  one  made:  lat. 
In  any  legislative  or  judicial  proceeding  or  any 
other  proceeding  authorized  by  law ;  2nd.  In 
the  proper  discfiarge  of  an  official  duty ;  3rd. 
By  a  fair  and  true  report  of  any  legialative  or 
judicial  or  other  procepding  authorised  by  law, 
or  anything  said  in  the  course  thereof,  and  any 
and  all  expressions  of  opinion  in  regard  there- 
tOj  and  criticisms  thereon,  and  any  and  all  crit- 
icisms upon  the  official  acts  of  any  and  all  pub- 
lic officers,  except  where  the  matter  stated  of 
and  concerning  the  official  act  done,  or  of  the 
officer,  falsely  imputes  crime  to  the  officer  bo 
criticised.  •  •  •  "  Section  2340,  Oomp.  Laws 
1009;  section  2381,  Rev.  Laws  1010. 

Also  section  2348,  Cemp.  Laws  1909  (sec- 
tion 2386,  Ber.  Laws  1910),  which  reads  as 
follows: 

"No  editor  or  proprietor  of  any  newspaper, 
shall  be  liable  to  prosecution  for  a  fair  and  true 
report  of  any  juaicial,  legislative  or  other  pub- 
lic official  proceedings  except  upon  proof  of 
malice  )n  making  such  report,  and  in  maldng 
such  report  of  public  official  proceedings,  malice 
shall  not  be  implied  from  publication ;  but 
libelous  remarks  connected  with  matters  privi- 
leged under  the  last  section,  shall  not  be  privi- 
Iwed  by  reason  of  their  being  connected  there- 
with." 

The  latter  section  above  quoted,  it  is  true, 
relates  to  criminal  actions  for  libel  or  slan- 
der,  but,  being  a  part  of  the  l^;Ulative  act 
on  the  subject,  its  provisions  are  useful  in 
revealing  the  l^islatlve  intent  as  to  what 
should  constitute  privll^ed  publications,  and 


viewing  the  intentkm  of  the  Le^slatnre 
through  the  provisions  of  both  sections.  It  Is 
obvious  that  any  publication  coming  clearly 
within  the  third  subdivision  of  section  2340, 
Gomp.  Laws  1009  (section  2381«  Bev.  Laws 
191<9.  is  privileged;  provided  of  course,  it  be 
a  fair  and  true  report  of  the  proceedli^  at- 
tempted to  be  r^orted,  and  not  be  malldons- 
ly  made,  and  does  not  falsely  impute  crime 
to  some  one  Independently  of  each  report. 
The  portion  of  the  p<d>llcatlon  In  question 
which  refers  direct^  to  plaintiff,  and  which 
constitutes  the  punwrted  excerpts  from  the 
Attorney  General's  brief,  la  as  follows : 

"In  bis  ouster  proceedings  against  T.  S.  Cobb, 
county  judge  of  Seminole  county,  Attorney  Gen- 
eral West  details  at  some  length  the  methods 
alleged  to  have  been  pursued  by  this  probate 
court  in  robbing  many  Seminole  Indian  minors 
of  their  lands,  and  which  illustrate  well  the 
conditions  that  exist  elsewhere  when  the  pro- 
bate court  and  'professional  guardian'  are  in  an 
alliance  for  bad." 

West's  charges: 

"The  investigation  of  this  defendant's  official 
acts,"  aass  Attorney  General  West  (beginning 
on  page  4  of  bis  brief  filed  it  the  Supreme  Court 
in  the  case  of  State  of  Oklahoma  ex  rel.,  etc,  v. 
T.  S.  Cobb,  County  Judge  of  Seminole  County, 
etc.).  "proved  a  conspiracy  existing  between 
Judge  Cobb  and  certain  other  individuals  of 
Seminole  county,  to  wit,  H.  T.  King,  J.  S.  Bar- 
bam,  and  Et.  E.  Jeyne,  who,  in  connivence  and 
ooUosioa  with  each  other,  evolved  and  carried 
out  an  extensive  and  systematic  plan  to  deprive. 
In  a  general  and  wholesale  way,  manv  of  the 
minor  Seminoles  and  freedmen  of  their  inherited 
lands;  by  having  one  of  their  coterie,  to  wit, 
H.  T.  King,  a  wEite  man,  make  applicatioa  Ux 
the  appoiotment  of  himself  as  guardian  of  a 
particular  minor,  perhaps  personally  unknown 
to  him,  which  application,  without  notice  to  the 
minor  or  bis  friends,  was  granted,  and  letters 
of  guardianship  to  the  said  King,  granted  by 
Judge  Cobb;  the  same  trio  of  appraisers  (If 
appraisers  were  used)  were  usually  appointed 
and  uniformly  appraised  the  lands  at  grossly 
inadequate  auras  and  far  below  tbeir  actual  or 
fair  market  value.  Orders  of  sale  were  granted 
and  the  lands  advertised  and  sold  at  pubUc  sale, 
being  usually  bought  in  by  Barham  at  from  one- 
fifth  to  one-seventh  of  their  true  value;  these 
sates  were  confirmed  by  Judge  Cobb,  and  the 
guardian's  deed  executed." 

The  publication  of  the  forcing  extract 
comes  clearly  within  the  third  subdivledon  of 
onr  statute,  and  was  a  privileged  publication, 
provided  it  be  a  fair  and  true  report  not  ma- 
lldously  made,  and  did  not  by  independent 
comment  falsely  impute  crime  to  plaintiff. 
But,  as  the  article  In  question  included  not 
only  tho  extract  above,  but  Included  also  a 
general  and  rather  lengthy  comment  on  alleg- 
ed conditions  existing  on  the  east  side  of  the 
state  as  to  minor'  Indians  being  defrauded 
of  their  allotments,  as  well  as  some  direct 
comment  upon  the  particular,  proceedings 
against  Judge  T.  S.  Cobb,  the  Issue  arose  as 
to  whether  the  conditions  Imposed  by  stat- 
ute had  been  violated,  and  out  of  such  issue 
arose  the  questions  whether  the  report  was 
fair,  whether  the  publication  taken  as  a 
whole  was  malicious,  and  whether  the  plain- 
tiff was  falsely  accused  of  crime.  These 
were  Issues  of  fact  to  be  determined  from 
the  evidence  by  the  Jury, 
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"Where  the  report  is  a  verbatim  account  of 
what  took  place  at  the  trial,  and  differg  so  lit- 
tle that  no  reasonable' man  could  say  that  what 
was  omitted  could  affect  the  minds  of  the  jury, 
it  is  the  duty  of  the  court  to  pronounce  the  re- 
port privileged.  But,  if  the  queation  of  the  fatr- 
neBs  of  the  report  is  capable  of  different  con- 
clusions, tiie  question  of  privilege  is  for  the 
jury."  18  Am.  &  Eng.  (2d  Ed.)  1045,  and  au- 
thorities cited  under  note  7. 

Also  Parker  t.  Republican  Co.,  181  Mass. 
392,  63  N.  E.  931;  Wlllniann  v.  Press  Pub. 
Co.,  49  App.  Dlv.  35,  63  N.  T.  Supp.  515; 
American  Pub.  Co.  v.  Gamble,  115  Tenn.  663, 
90  S.  W.  1005;  WUcox  v.  Moore,  69  MIdd.  49, 
71  N.  W.  917 ;  Fay  v.  Harrington,  176  Mass. 
270,  57  N.  B.  369;  Meriwether  v.  George 
Knapp  &  Co.,  211  Mo.  199,  16  L.  B.  A.  (N.  S.) 
953,  109  S.  W.  750,  and  notes;  Coleman  v. 
MacLennan,  78  Kan.  711,  98  Pac.  281,  20  L. 
R.  A.  (N.  S.)  361,  130  Am.  St  Rep.  390; 
Flyun  T.  Boglarsky,  164  Mich.  513,  129  N. 
W.  674,  32  L.  R.  A.  (N.  S.)  740,  and  notes. 

Likewise  the  Question  of  malice  Is  gener* 
ally  a  question  of  fact  for  the  Jury.  25  Cyc. 
548,  549,  and  autljoritles  cited  in  notes;  18 
Am.  &  Eng.  (2d  Ed.)  1050,  and  notes. 

And  the  rule  is  especially  applicable  under 
tile  Issues  raised  by  the  pleadings  and  dr- 
cumstances  involved  in  the  case  at  bar. 
Hence  the  question  bere  Is  whether  such  la- 
sues  were  fairly  submitted  to  the  Jury  In  the 
court's  charge. 

In  instructions  6  to  13,  inclusive,  the  court 
submitted  these  issues  to  the  Jury;  tbat  is, 
the  issues  as  to  whether  the  published  ex- 
tract from  the  Attorney  General's  brief  was 
a  fair  and  true  report  of  same,  as  to  whether 
the  newspaper  article  taken  as  a  whole  was 
maliciously  made,  and  the  issue  as  to  wheth- 
er the  plaintiff,  Cobb,  was  falsely  charged 
with  crime  in  such  article  were  all  submitted 
to  the  Jury  in  said  instructions. 

It  Is  urged  by  plaintiff  in  error  that  the 
court  erred  in  each  of  said  instructions.  But 
from  an  examination  of  the  record  in  order 
to  ascertain  the  real  issues  Involved,  and  the 
testimony  In  support  of  same,  together  with 
the  charge  of  the  court,  we  l)elleve  that  all 
the  material  Issues  involved  in  the  ease  were 
fairly  and  fully  submitted  to  the  Jury  in  the 
court's  charge.  At  least  we  are  strongly  im- 
pt^ssed  with  the  liellef  that  the  instructions 
were  altogether  fair  to  the  plaintiff.  We  are 
unable  to  see  wherein  the  plaintiff  could  rea- 
sonably ask  for  a  charge  more  fair  to  him. 

It  Is  also  contended  by  plaintiff  In  error 
that  the  court  erred  in  refusing  to  give  cer- 
tain instructions  offered  by  plaintiff.  But 
froru  an  examination  of  the  Instructions  of- 
fered by  plaintiff  In  error  we  And  that  the 
law  applicable  to  the  Issues  therein  presented  . 
was  fairly  and  fully  submitted  to  the  Jury  In 
the  couri.'s  charge,  and  therefore  find  no  er^ 
ror  in  the  refusal  to  give  the  instructions 
submitted  by  plaintiff. 

In  this  connection  it  might  be  as  well  to 
notice  the  assignment  that  the  court  erred  in 
recalling  the  Jury  on  Its  own  motion,  and 


ttiat  during  a  colloquy  betwe«  the  court  and 
one  of  the  jurors  as  to  the  meaning  of  certain 
Instructtona  the  court  made  the  following  re- 
marks: 

"It  don't  make  any  difference  if  Attoni» 
General  West  told  a  nefarious  He  about  it.  It 
was  a  judicial  proceeding,  and  the  statute  says 
that  a  paper  m&y  publish  tliose  proceedings  pro- 
vided It  gives  a  fair  report  of  those  proceedinics 
and  comments  fairly  upon  what  they  publish." 

It  appears  from  the  record  that  the  Jury, 
after  having  retired  for  deliberation,  return- 
ed, by  permission,  and  asked  the  court  tor 
farther  explanation  <m  certain  phases  of  the 

case ;  that,  after  they  had  returned  to  their 
Jury  room,  the  court,  being  desirous  of  fur- 
ther examining  the  instructions  or  the  lan- 
guage of  some  paragraph  of  same,  recalled 
the  jury  on  its  own  motion,  at  which  time 
the  above  remarks  were  made.  We  are  im- 
able  to  see  wherein  such  remarks  could  have 
materially  prejudiced  the  rights  of  plaintiff; 
for,  while  they  may  not  be  couched  altogeth- 
er in  classic  legal  verbiage,  they  nev^tbeless 
correctly  state  the  law.  The  truth  or  falsity 
of  the  Attorney  Gieneral's  argument  in  ills 
brief  had  nothing  whatever  to  do  with  the 
question  whether  or  not  a  fair  and  true  re- 
port of  same  were  made,  nor  the  question 
whether  such  report  was  made  with  malici- 
ous intent  Plaintiff  la  error  having  failed 
to  point  out  wherein  his  rights  were  prejudic- 
ed, we,  being  unable  to  see  wherein  they 
could  have  been  prejudiced,  see  no  reversible 
error  under  this  assignment 

[4]  Having  determined  the  position  taken 
by  the  trial  court  as  to  the  law  of  the  case, 
we  will  now  examine  the  assignments  of  er- 
ror as  to  the  admission  and  rejection  of  evi- 
dence. It  is  contended  by  plaintiff  in  error 
that  the  court  erred  In  admitting  In  evidence 
the  entire  brief  of  the  Attorney  General.  On 
this  contention  we  cannot  agree  with  plaintiff 
in  error.  If  the  published  excerpt  from  the 
Attorney  General's  brief  was  a  fair  and  true 
report  of  same,  then  the  pnhlicatloa  was 
privileged  under  our  statutes,  and  the  ques- 
tion whether  It  was  a  fair  report  arose  from 
the  fact  that  not  all  the  Attorney  General's 
brief  was  published.  This,  however,  was  a 
material  issue  of  fact  to  be  determined  by 
the  jury,  and  we  know  of  no  more  satis- 
factory way  by  which  such  fact  could  be  de- 
termined than  by  admitting  the  brief  in  evi- 
dence so  that  by  comparing  the  brief  with  the 
published  excerpt  the  Jury  might  be  enabled 
to  determine  whether  or  not  the  publication 
was  a  fair  and  true  report,  and,  Inasmuch  as 
they  returned  a  verdict  In  favor  of  defend- 
ant they  must  have  determined  that  such  re- 
port was  a  fair  and  true  one.  And  as  to  this 
phase  of  the  case  we  cannot  say  that  the  ver- 
dict was  contrary  th  law  nor  contrary  to  the 
evidence. 

[t]  The  law  Is  that  a  report  of  this  char- 
acter need  not  be  verbatim,  nor  need  It  con- 
tain all  the  proceedings.  It  may  be  abrldeied 
or  condensed,  but  It  must  not  be  partial  or 
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garbled.  Tet,  while  It  need  not  state  all  that 
occurred  In  ^tenso,  a  pohllaher  cannot  claim 
immunity  if  the  tacts  which  tell  against  the 
libeled  party  are  selected  and  those  which 
teU  In  his  favor  ara  omitted.  See  Starkey 
on  Slander,  227;  Odgers  on  Libel  and  Slan- 
der. 316;  18  Am.  &  Eng.  (2d  Ed.)   ;  2S 

Cyc.  title  "Libel  and  Slander."  Neither  can 
we  say  that  the  verdict  in  this  regard  was 
<'ontrary  to  the  evTdence,  because  the  brief 
of  the  Attorney  General  discloses  many  state- 
ments and  arguments  and  much  matter  that 
might  be  far  more  detrimental  to  plaintiff's 
character  and  name  than  the  portion  of  the 
brief  which  is  published,  and  by  a  compari- 
son of  the  brief  with  the  published  extract  It 
Is  obvious  that  no  unfairness  in  this  regard 
'was  done  to  plaintiff  In  the  pobllcatlon. 

[7]  Another  contention  Is  that  the  court 
«rrcd  In  permitting  the  witness  R.  E.  Stafford, 
<Klitor  of  the  defendant  paper,  to  testify  that 
the  publication  was  made  in  good  faith  and 
without  malice.  The  issue  of  malice  was 
made  by  plaintiff  himself.  Plaintiff  was 
therefore  permitted  to  show  malicious  Intent 
by  any  competent  testimony.  See  25  Cyc. 
£84.  And  It  necessarily  followed  that  de- 
fendant should  be  permitted  to  disprove 
malice  by  any  competent  testimony  which 
tended  to  do  so.  25  Cyc.  684,  and  authorities 
dted  in  notes;  also  State  v.  Clyne,  53  Kan.  8, 
35  Pac.  789.  The  question  of  malice  was  be- 
fore the  jury  for  determination,  submitted 
under  the  court's  instmctlons  upon  plain- 
tiff's theory  of  the  case.  They  were  therefore 
entitled  to  have  the  entire  publication,  to- 
gether with  any  competent  testimony  either 
tending  to  prove  or  disprove  malice,  and, 
having  determined  such  issue  from  the  en- 
tire article  considered  as  a  wbtde,  and  from 
all  the  evidence  submitted  we  see  no  reason 
tot  disturbing  the  verdict  In  this  regard. 

[I]  Anotbw  contention  is  made  that  the 
court  erred  in  admitting  in  evidence  an  in- 
dictment returned  by  the  grand  jury  of  Sem- 
inole county  against  plaintiff,  and  also  erred 
In  the  admisaloB  of  other  records  of  the 
probate  court  preceedlngs  In  the  estates  of 
minor  Indians.  TUs  contention  Is  based  up- 
on the  rule  that,  where  a  party  Is  being  tried 
for  a  definite  offense,  evidence  of  other 
specific  acts  or  crimes  are  Inadmissible  for 
the  purpose  of  proving  the  crime  for  which 
be  stands  charged.  But  this  rule,  sound  and 
wholesome  as  It  la.  Is  wholly  Inapplicable 
to  the  case  at  bar.  The  reason  Is  plain.  The 
plaintiff  was  not  on  trial  for  a  particular  of- 
fense. He  was  not  on  trial  at  all,  hut  was 
prosecuting  the  defendant  for  falsely  charg- 
ing him  with  a  general  system  of  defrauding 
Indian  minors.  This  being  true,  and  defend- 
ant being  allowed  by  statute  to  show  the 
truth  of  the  charge,  then  certainly  any  specific 
acts  or  records  coming  within  and  tending 
to  prove  a  general  system  of  fraud  were  com- 
petent to  prove  the  truth  of  the  publication, 
and  the  rule  invoked  by  plaintiff  is  therefore 


Inapplicable.  Besldee^  tbls  issne  was  9ub- 
mltted  to  the  jury  upon  plaintiffs  own  theory 
of  the  case,  and  upon  such  theory  the  court 
submitted  to  the  jury  the  issue  as  to  whether 
or  not  the  publication  in  question  falsely 
Imputed  a  crime  to  plaintiff.  It  was  con- 
tended by  plaintiff  that  certain  comments 
following  the  excerpts  from  the  Attorney 
General's  brief  were  intended  to  charge 
plaintiff  with  fraud  and  official  cxime  In 
handling  the  estates  of  minor  Indians,  such 
comments  being: 

••Relative  to  this  particular  case:  Despite 
the  fact  that  the  Attomev  General  had  the  sup- 
port of  Governor  Haskell  and  the  Department 
of  the  Interior,  he  found  much  difficulty  in  In- 
dicting Jndge  Cobb.  Public  sentiment  in  Sem- 
inole connty  apparently  stood  back  of  the  ac- 
cused judge.  PubUc  demonstration  B  were  held 
in  bis  support;  a  secret  organization,  known 
as  the  Seounole  County  Protective  Association, 
stood  behind  him ;  the  grand  iuvf  was  (Mjoled 
and  threatened.  Nevertheless  indictments  were 
secured;  but  were  dismiased  by  the  district 
court  before  the  Attorney  General  was  ready 
for  trial." 

The  question  then  for  the  jury  was:  First, 
whether  such  comments  should  be  construed 
as  charging  plaintiff  with  the  commission  of 
a  crime;  second,  if  so,  whether  such  charge 
was  true  or  false.  And  on  the  issue  of  the 
truth  or  falsity  of  such  charge,  it  was  cer- 
tainly competent  for  defendant  to  show  that 
It  was  true,  and  the  Indictment  and  probate 
records  pertaining  to  minor  Indians'  estates, 
being  the  beat  evidence  as  to  whether  such 
charge  of  crime  was  true  or  false,  were  prop- 
erly admitted  in  evidence. 

[t]  It  Is  contended  that  the  court  erred  in 
permitting  the  plaintiff  on  'cross-examination 
by  defendant  to  be  asked  about  certain  trans- 
actions and  dealings  which  plaintiff  had  had 
with  certain  Indians.  But  the  record  dis- 
closes that  defendant  was  permitted  by  the 
court  to  cross-examine  plaintiff  In  this  regard 
only  for  the  purpose  of  testing  the  credibil- 
ity of  the  witness,  and  stated  that  It  should 
not  be  considered  for  any  other  purpose  by 
the  jury.  The  plaintiff  himself  had  put  his 
character  in  Issue  by  alleging  that  defendant 
had  falsely  charged  him  with  crime,  and, 
having  taken  the  stand  In  his  own  behalf  In 
this  regard.  It  was  not  error  to  permit  him 
to  be  cross-examined  as  to  any  transactions 
or  court  records  pertaining  to  the  subject  or 
dealings  with  th%  Indians  which  plaintiff 
claimed  was  referred  to  by  defendant  in  the 
article  In  Question.  Besides,  the  rules  of  ev- 
idence allow  great  scope  In  cross-examina- 
tions for  the  purpose  of  testing  the  credi- 
bility of  the  witness. 

"The  limits  within  which  either  party  may 
cross-examine  upon  matters  not  strictly  rele- 
vant, but  which  affect  the  credibility  of  the  evi- 
dence, is  largely  discretionary.  *  *  *  Questioog 
put  to  the  witness  for  the  purpose  of  ascertain- 
ing his  relations,  business,  social,  or  otherwise, 
with  the  accused  and  his  state  of  mind,  whether 
hostile  or  friendly  toward  him,  are  unobjection- 
able. •  •  •  The  rule  under  which  evidence  of 
collateral  facts  is  excluded  during  the  direct  ex- 
amination is  not  applied  with  strictness  to  the 
cross-examination.  The  theory  upon  which  the 
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latter  is  coadacted  is  tliat  its  primar;  object 
IB  the  asccrtainmADt  of  truth,  not  by  eliciting 
positive  evidence  directly  bearing  od  the  facts, 
but  by  furoisbiDg  a  meaos  of  testing  the  truth- 
falnesa  and  credibility  of  the  witoess."  Sec- 
tion 221,  Underbill  on  Criminal  Evidence,  and 
authoritira  in  snppott  of  the  text 

Also  in  7  Enc.  of  Ev.  171;  40  Cyc  2616; 
State  T.  Oreeiiburst  SO  Kan.  404,  63  Pac.  61; 
Fowler  T.  State.  8  Okl.  Cr.  130. 126  Pac.  831; 
Crawford  t.  Ferguson,  6  Okl.  Cr.  377,  116 
Pac  278;  Terry  T.  State,  7  Okl.  Cr.  430.  122 
Pac.  659. 

Under  the  third  and  last  gronp  of  errors 
ma;  be  considered  the  aselgnment  that  the 
T^idict  is  not  sustained  by  the  evidence; 
that  it  is  contrary  to  law;  and  that  the  conrt 
erred  in  orerrultng  the  motion  for  a  new 
trial.  Bnt  we  cannot  say,  as  a  mattw  of 
law,  that  the  evidence  disclosed  by  the  rec- 
ord fails  to  sustain  the  verdict  Nor.  can  we 
■ay  upon  the  whole  that  the  verdict  is  con- 
trail to  law.  The  law  applicable  to  the  facts 
and  Issues  involved,  we  think,  was  fairly  and 
fully  given  to  the  jury  in  the  court's  cbai^, 
and.  as  a  general  proposition  of  legal  IlaMl- 
Ity  under  the  entire  record,  we  believe  the 
verdict  is  in  accord  with  the  law,  and,  find- 
ing no  other  errors  of  law  occurring  at  die 
trial  which,  in  our  Judgment,  would  justify  a 
reversal  of  the  judgment,  we  think  the  mo- 
tion for  fi  new  Mat  was  property  overraled. 

The  Judgment  is  therefore  affirmed. 

PER  CURIAM.  Adopted  in  whole. 


(43  OM.  121) 

OKLAHOMA  CITT  CONST.  CO.  et  at  V. 
PEPPARD.   (No.  3339.) 

(Supreme  Court  of  OhUhoma.  April  14, 1914.) 

fSvlUtbut  if  the  Court.) 

1.  Masteb  and  Sbbvant  (IS  304,  318*)— IN- 
JUBT  TO  Servant— Liability  of  Master — 
Existence  of  Kelation. 

Where  a  contractor  undertakes  in  general 
terms  to  do  woik,  and  the  employer  reserves 
the  power  to  direct  what  shall  be  done,  and 
how  it  shall  be  done,  tbe  lattor  is  tbe  principal 
or  master,  and  is  liable  for  the  negligence  of 
tbe  former  while  constructing  tbe  work  by 
which  the  plaintlfF  is  Injured.  The  principal  or 
maater  la  nahle  for  the  acts  and  negligence  of 
bis  agent  or  servant  in  the  course  of  his  em- 
ployment although  be  did  not  know  of  or  ao- 
tborize  the  particular  acts  complained  of. 

[Ed.  Note.— For  other  caiw,  see  Master  and 
Servant,  Cent.  Dig.  |J  1226-1229.  1257,  1268; 
Dec.  Dig.  iS  804,  318.*] 

2.  Masteb  and  Servant  (S  6*)— Bxxstknci 

or  Relation- Presumption. 

Every  person  who  is  found  performing  the 
work  of  anotber  is  presumed  to  be  In  the  em- 

Sloyment  of  tbe  person  whose  work  is  being 
one,  and  if  the  f^cts  be  such  as  to  exempt  the 
owner  of  tbe  property  improved,  or  the  persona 
for  whom  the  work  is  being  performed,  from 
liability  for  the  acts  of  those  performing  sucb 
work,  ft  devolves  upon  him  who  claims  such  ex- 
emption to  make  proof  of  the  terms  of  tbe 
contract  Bhowi.ng  that  the  relation  of  master 
and  servant  did  not  exist. 

[Kd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  6 ;  Dec.  Dig.  §  6.*] 


S.  Appeai.  and  Ebbob  (I  1008*)— HABamas 

Ebrob— Submission  or  Issues. 

Record  examined,  and  held,  that  no  rever^ 
sible  error  was  committed  by  tbe  trial  court  by 
giving  or  refusing  to  give  instructions. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error.  Cent  Dig.  H  4225-4228,  4230;  Dee: 
Dig.  f  106a*I 

Error  from  District  Court,  Oklataonia  Coun- 
ty ;  John  J.  Carney,  Judge. 

Action  by  Mrs.  Onno  Peppard  against  the 
Oklahoma  City  Construction  Company,  a  cor- 
poration, and  anotber,  for  wrongful  death  of 
plaintiff's  husband.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Affirmed, 

J.  S.  Ross  and  Snyder,  Owen  &  Lybrand. 
all  of  Oklahoma  City,  for  plaintiffs  in  error. 
Harris  &  Nowlin,  of  Oklahoma  City,  for  de- 
fendant in  error. 

KANE,  C.  J.  This  was  an  action  commenc- 
ed by  the  defendant  In  error,  plaintiff  below, 
against  the  plaintiffs  In  error,  defendants  be- 
low, to  recover  damages  for  tbe  wrongful 
death  of  her  husband,  who  was  klUed  by  fall- 
ing from  a  BcafTold  while  engaged  in  working 
as  a  bricklayer  upon  the  Sklrrin  Hotel  during 
its  construction.  The  defendants  answered 
separately.  The  answer  of  the  Oklahoma 
City  Construction  Company  admits  its  Incor- 
poration, and  that  at  the  time  the  Injury  was 
indicted  upon  tbe  deceased  it  was  engaged  in 
the  erection  of  the  Sklrvln  Hotel,  and  that' 
the  deceased  was  In  its  employ,  and  further 
in  effect  aU^es  (1)  that  If  there  was  any* 
thing  unsafe  or  Insecure  In  the  construction 
of  said  scaffold,  or  the  appliances  connected 
therewith,  which  caused  or  contributed  to  the 
happening  of  the  accident  complained  of.  It 
was  due  entirely  to  the  negligence  of  the 
plaintiff's  fellow  serrants;  (2)  that  the  de- 
ceased at  the  time  he  entered  its  employmait 
assumed  all  tbe  risks  and  dangers  ordinar- 
ily inddent  to  such  occuiwtlon,  and  that  one 
of  the  ri^  incident  to  tbe  employment  in 
which  he  was  engaged  at  the  time  of  the  hap- 
pening of  the  acddent  alleged  was  the  rl^ 
of  Injury  from  the  falling  of  the  scaffold; 
(3)  that  the  deceased  carelessly  and  negli- 
gently failed  to  use  or  exercise  ordinary  or 
reasonable  care  for  his  own  safety  and  pro- 
tection ;  (4)  that  If  there  was  any  negligence 
on  the  part  of  the  servants  which  contributed 
to  or  caused  the  accident  complained  of;  oth- 
er than  that  of  the  deceased  himself^  that 
said  servants  who  were  guilty  of  said  negli- 
gence were  fellow  servants  of  tbe  deceased. 
The  answer  of  the  defendant  Sklrvln  admits 
that  he  is  now,  and  was  at  the  time  mention- 
ed in  the  plaintiff's  petition,  the  owner  of 
what  is  known  as  the  Sklrvln  Hotel  building, 
and  tbe  lota  on  which  It  Is  situated  in  Okla- 
homa City.  In  other  respects,  his  answer  in 
effect  is  the  same  as  tbe  Oklahoma  City  Con- 
struction Ck>mpany'8  answer,  except  that  It 
contains  an  allegation  to  the  ^ect  that  tbe 
Oklahoma  City  Construction  Company  was 
an  Independent  contractor.    Upon  trial  to  a 
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Jury  there  was  a  verdict  for  tbe  plaintiff  In 
the  mm  of  fl2,000,  upon  whldi  jndgment  was 
duly  raidered,  to  rererae  whl<di  tbls  proceed- 
ing in  error  was  commenced. 

The  grounds  for  reTersal,  as  stated  by 
counsel  ft>r  plaintiff  In  error  in  their  brief, 
are  <1)  that  the  evidence  establishes  the  ftict 
beyond  serious  controversy  that  the  Okla- 
homa City  Construction  Company  was  an  in- 
dependent contractor,  and  was  solely  reqwn- 
sible  fot-  the  conditions  which  obtained  on 
this  building  during  Its  construction ;  (2)  in- 
struction Mo.  3  offered  by  plaintiff  In  error 
should  have  been  ^ven  witliout  modification ; 
and  it  was  error  to  give  Instruction  Nol 
S  given  by  the  court  We  think  tbe  evidence 
la  snfflclent  to  establish  the  relation  of  prin- 
cipal and  agent,  or  master  and  servant,  be- 
tween the  defendants.  The  record  discloses 
tiiat  the  defGD^hint  Sfcirvin,  the  owner,  and  the 
construction  company  altered  into  a  written 
contract  which,  no  doubt,  ^wciflcally  defines 
th^  legal  relations  to  each  oQier,  and  that 
counsel  for  some  reason  preferred  to  have  the 
relationship  shown  by  parol  evidence.  While 
Mr.  Shenk,  the  president  of  the  construction 
company,  was  being  examined  by  counsel  for 
plaintiff  as  to  the  rtiatlon  existing  between 
bis  company  and  Mr.  BUrvln,  the  owner  of 
the  hotel,  one  of  tbe  counsel  for  the  defend- 
ants asked  leave  to  ask  tbe  witness  a  ques- 
tion, whereupon  the  following  occurred: 

"Q.  Were  yoar  relations  set  down  in  a  writ- 
ten contract?  A,  Yes,  sir. 

"Mr.  Snyder:  We  object  lo  tbe  testimony. 

"Mr.  Harris:  If  tbis  objection  is  on  the 
ground  that  the  qnestions  do  not  call  for  the 
best  evidence  because  there  was  a  written  con- 
tract In  evidence,  but  we  do  not  think  counsel 
will  want  to  insist  upon  his  objection.  If  so, 
however,  we  will  wish  to  offer  the  written  con- 
tract In  evidence. 

"Mr.  Snyder  (after  consultation  witb  Mr. 
Rosa):  We  withdraw  the  objection." 

Thereafter,  without  further  objection,  parol 
evidence  was  Introduced  to  tbe  effect  that  Mr. 
Skirvin  was  the  owner  of,  and  caused  to  be 
erected  upon  lots  owned  by  bim,  a  certain 
hotel  building,  known  as  the  Skirvin  Hotel; 
that  the  Oklahoma  City  Construction  Com- 
pany was  erecting  said  building  for  Mr.  Skir- 
vin, and  that  tbe  deceased,  tbe  husband  of 
plaintiff,  was  employed  as  a  bricklayer  In 
the  construction  of  said  building ;  that  Mr. 
Skirvin  blmseU  made  the  contract  for  the 
brickwork  In  the  building.  The  direct  exam- 
ination of  the  president  of  the  construction 
company  closed  as  follows: 

"Q.  From  tbe  time  that  building  was  com- 
menced until  it  was  finiabed,  I  will  ask  you 
to  state  whether  or  not  the  authority  of  Mr. 
Skirvin  was  not  exercised  and  recognized  there 
00  everything  that  he  exercised  or  aougbt  to 
exercise  authority  over.  A.  Yes.  sir.  Q.  His 
word  was  the  law  on  that  bnildmg,  wasn't  it? 
A.  Yes,  sir." 

[1]  This  evidence,  and  much  more  to  the 
same  effect  which  was  entirely  uncontradict- 
ed, was  amply  suCBcient  to  take  the  case  to 
the  Jury  on  the  question  of  whether  the  con- 
struction company  was  an  independent  con- 
tractor, or  tbe  servant  or  agent  of  the  owner. 


The  rule  seems  to  be  well  settled  that,  where 
a  contractor  undertakes  In  general  terms  to 
do  the  work,  and  the  employer  reserves  the 
power  to  direct  what  shall  be  done,  and  how  It 
shall  be  done,  the  latter  is  the  prlndpal  or 
master,  and  Is  liable  for  the  n^lgence  of  the 
former  while  constructing  the  work  by  which 
the  plaintiff  is  injured.  And  the  principal 
or  master  Is  liable  for  the  acts  and  negligence 
of  bis  agent  or  servant  in  the  course  of  his 
employment,  although  he  did  not  authorize  or 
know  of  tlie  jmrticnlar  acts  complained  of. 
Derr  Constmcaon  Go.  v.  Oelruth,  29  OkL  688. 
120  Fac.  2S8;  Railroad  Co.  v.  Hannlng.  16 
Wall.  049,  21  L.  Ed.  220;  Singer  Mfg.  Co.  v. 
Rahn,  1S2  H.  8.  B18, 10  Sup.  Ct  175,  83  L.  Ed. 
440 ;  De  Pal  ma  et  al.  v.  Weinman  et  al.,  IS  N. 
M.  68,  103  Pac.  782,  24  Ii.  R.  A.  (N.  S.)  428. 
Moreover,  the  mere  ibct  that  tlie  construc- 
tion company  vas  engi^ed  in  tlie  construction 
ot  the  building  for  Mr.  Skirvin,  tba  owner, 
which  was  admitted  boOi  by  the  pleadings 
and  the  evidence,  would  have  been  suffident 
to  <3eate  a  presumption  that  tbe  relationship 
of  master  and  servant  existed.  Taylor,  B.  ft 
H.  Ry.  Co.  V.  Warner,  88  Tex.  642,  82  S.  W. 
868 ;  Burton  v.  Railway  Co.,  61  Tex.  Ke;  Nor- 
rls  T.  Kohler.  41  N.  Y.  42. 

[2]  In  the  first  case  cited  the  rule  Is  stated 
as  follows: 

"Every  person  who  is  found  performing  tbe 
work  of  another  is  presumed  to  be  in  the  em- 
ployment of  the  person  whose  work  Is  being 
done,  and  If  tbe  facts  be  such  as  to  exempt  tbe 
owner  of  the  property  Improved,  or  the  persons 
for  whom  tiie  work  Is  bieing  perfonneo,  from 
liability  for  the  acts  of  those  performing  such 
work,  it  devolves  upon  him  who  claims  such 
exemption  to  make  proof  of  the  terms  of  tbe 
contract  showing  that  the  relation  of  master 
and  servant  did  not  exist" 

Whilst  one  of  the  defenses  of  tbe  defend- 
ant SUrvin  was  that  the  construction  com- 
pany was  an  indepmdent  contractor,  no  seri- 
ous effort  seems  to  have  been  made  during 
the  trial  to  establish  the  same.  His  counsel 
waived  the  introduction  in  evidence  of  the 
contract  which  would  have  been  conclusive  on 
that  point  and  failed  to  introduce  it  himself, 
presumably  for  the  reason  that  it  would  be 
unfavorable  to  Us  contention.  Moore  v. 
Adams  et  al.,  26  Okl.  48,  108  Pac.  892. 
-  [3]  In  our  Judgment  It  would  have  been  en- 
tirely proper  for  tbe  court  to  have  instruct- 
ed the  Jury  that  the  constructton  company 
was  not  an  independent  contractor,  as  a  mat- 
ter of  law ;  but  as  the  question  was  submit- 
ted to  the  Jury,  and  the  Jury  reached  the 
right  con<dudon  in  the  premises,  tbe  defend- 
ants could  not  have  been  injured  therdiy. 
The  same  may  t>e  said  of  the  first  complaint 
we  find  in  relation  to  the  action  of  the  court 
in  the  matter  of  instructions.  Counsel  say: 

"By  a  careful  examination  of  the  instruc- 
tions  which  were  given  none  will  be  found  which 
properly  recites  the  conditions  or  circumstanc- 
es Under  which  the  Jury  could  determine,  as  a 
matter  of  fact,  what  connection  Skirvin  had 
with  the  construction  of  this  building." 

Assuming  this  to  be  so,  yet,  as  the  uncon- 
tradicted evidence  conclusively  establishes 
the  relation  of  prlndpal  and  agent,  the  find* 
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ing  of  tbe  Jnry  to  that  effect  could  not  In- 
Jnrionsly  affect  any  substantial  rl^t  of  the 
defendant  Skirvln.  In  sach  drcomstances 
the  Instruction  given  by  the  court  on  that 
question  was  suffideut 

The  next  assignment  of  error  is  that  in- 
structitm  No.  8  offered  sliould  have  been  given 
without  any  modification.  Tbe  record  shows 
tiiat  this  Instruction  was  requested  by  the 
defendants  and  "given  as  modified" ;  but  we 
are  unable  to  gather  therefrom  in  what  par- 
ticular it  was  modified.  The  Instruction  as 
given,  however,  seems  to  be  substantially  cor- 
rect On  the  whole,  we  are  convinced  that 
tbe  record  Is  free  from  any  reversible  error. 
'The  case  was  unusual^  well  tried  for  both 
sides,  and  the  trial  was  not  only  conducted 
according  to  the  forms  of  law,  but  the  verdict 
returned  is  amply  supported  by  the  evidence 
and  Is  In  accordance  with  right  and  justice. 

The  judgment  of  the  conrt  below  is  there- 
fore affirmed.  All  the  Justices  concur. 


(24  Cal.  App.  213} 

TURNER  et  aL  v.  P.  W.  TEN  WINKEL  CO. 
(av.  1466.) 

(District  Conrt  of  Appeal,  First  District.  Cali- 
fornia.  March  31,  1914.) 

Appeal  and  Esrob  (8  783*)  —  Dishissai.  — 
Right  to  Dismirs. 

An  appeal  beini;  given  as  a  matter  of  tifbt 
from  an  order  granting  or  denying  a  new  trial, 
tbe  appellate  conrt  has  jarisdiction  to  and  must 
determine  an  appeal  from  such  order,  notwith- 
standing an  irregularity  in  the  presentation  of 
the  motion  for  new  trial;  and  hence  an  appeal 
from  a  denial  of  a  new  trial  cannot  be  dismias- 
ed  because  tbe  appellant  failed  to  give  notice  of 
intention  to  move  for  new  trial,  although  that 
may  be  good  ground  for  affirmance  on  the  mer- 
its. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  8125;  Dec.  Dig.  }  ft^.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  B.  V.  Sargent, 
Judge. 

Action  by  George  C.  Turner  and  another 
against  the  F.  W.  Ten  Wlnkel  Company,  a 
copartnership  composed  of  F.  W.  Ten  Wlnk- 
el and  L.  F.  Gump.  From  a  Judgment  for 
plaintiffs,  and  an  order  denying  a  new  trial, 
defendant  appeals.  On  motion  to  dlsmisa 
Motion  denied. 

Finch  A  Melsted,  of  San  Francisco,  for  ap- 
pellant ■  nranliltn  T.  Poore,  of  San  Francl«- 
co,  for  respondents. 

LENNON,  P.  J.  In  this  action  for  money 
had  and  received  the  plaintiffs  sought  and 
recovered  jndgmeut  in  the  sum  of  $335.25 
against  the  defendants,  and  each  of  them, 
namely:  F.  "W.  Ten  Wlnkel  Company  (a  co- 
partnership) and  F.  W.  Ten  Wlnkel  and  L.  F. 
Gump.  An  appeal  was  taken  from  the  Judg- 
ment, and  from  an  order  denying  a  new  trial 
Plaintiffs  and  respondents  in  due  time  moved 
to  dismiss  both  appeals  upon  various  grotmds. 
Subsequently  the  appeal  from  the  jud^«it 
was  dismissed  pursuant  to  the  stipulation 


and  consent  of  all  of  tba  parties  to  Qie  ac- 
tion. The  motion  to  dismiss  the  appeal  of 
tbe  copartnership  defendant  from  the  order 
denying  a  new  trial  was  made,  argued,  and 
submitted  for  decision  in  advance  of  tbe  con- 
sideration of  tbe  appeal  upMi  Its  -merits- 
That  motion  was  based  upon  the  ground  that 
said  defendant  did  not  at  any  time  mate, 
file,  or  serve  any  notice  of  intratlon  to  move 
for  a  new  trial  of  the  action,  or  join  ^tti  Us 
codefendants  in  making  said  motion.  - 

The  motion  to  dismiss,  based  as  it  Is  m- 
tlrely  upon  tbe  ground  stated,  cannot  be  en- 
tertained. An  appeal  is  given  as  a  matter  of 
right  from  an  order  granting  or  denying  a 
motion  for  a  new  trial,  and,  when  properly 
taken  and  perfected,  this  conrt  lias  Jurisdic- 
tion to  and  must  bear  and  determine  the 
same  upon  its  merits,  notwithstanding  an  al- 
leged Irregularity  or  defect  In  the  procedure 
prescribed  as  a  preliminary  to  the  presenta- 
tion of  a  motion  for  a  new  trial.  Fish  v. 
Benson,  71  Cal.  428,  12  Pac.  454;  Centex^ 
ville,  etc.,  v.  Bachtold,  109  Cal.  Ill,  41  Paa 
813;  BeU  v.  Staacke,  137  CaL  307.  70  Pac. 
171.  Accordingly  It  Is  the  rule  that  a  failure 
to  give  notice,  of  Intention  to  move  tor  a  new 
trial  is  not  a  recognized  ground  for  dismiss- 
ing an  appeal  from  an  order  denying  a  new 
trial.  In  re  Ryer,  110  Cal.  556,  42  Pac.  1082 ; 
Estate  of  Scott.  124  Cal.  671,  57  Pac  054; 
Baker  v.  Clark,  128  CaL  181.  60  Pac.  677; 
2  Hayne  on  New  Trial,  p.  1511.  Sut^  a  fail- 
ure may  constitute  a  sufficient  reason  for  the 
refusal  of  the  lower  court  to  grant  a  new 
trial,  and  may  therefore,  when  we  come  to  a 
consideration  of  the  appeal  upon  Its  merits, 
be  considered  a  good  ground  for  affirming  the 
order  appealed  from.  In  re  Ryer,  snpra; 
Niles  V.  Gonzalez,  155  Cal.  359, 100  Pac.  1080. 

The  motion  to  dismiss  the  appeal  from  the 
order  denying  a  new  trial  is  denied. 

We  concur:  RICHARDS,  J.;  KERRI- 
GAN, J. 


(24  Gal.  App.  234) 
ELY  V.  LISCOMB  et  al.   (Qv.  1380.) 
(District  Court  of  Appeal,  Second  IHstrtct,  Cal- 
ifornia.  April  1,  1814.) 

1.  ArrOBNET  AND  (XlSHT  (1 100*)— Rkpuevht 
(|  120*)~Dl8CHABOS  OP  SUBETOS— OfFKB  TO 

Deliver  Pbopebtt. 

Where  the  defendant  in  claim  and  delivery 
gave  a  redelivery  bond  and  subsequeDtly  sur- 
rendered possession  of  the  property,  which  in- 
cluded a  barn  on  leased  land,  to  the  sureties, 
■who  offered  to  deliver  possession  of  the  bam 
and  other  property  to  piaintiGf,  but  plaintiff  re- 
fused to  accept  it.  onieas  they  made  good  the 
alleged  Iobs  of  some  of  the  property  and  paid 
up  an  arrearage  of  rent  as  to  which  they  had 
assumed  no  obligation,  they  were  not  liable  to 
plaintiff  for  the  value  of  tbe  barn,  which,  by 
tbe  failure  to  remove  it  before  the  expiration 
of  tbe  term,  became  the  property  of  the  lessor. 

[Ed.  Note.— For  other  eases,  see  Attorney  and 
Client,  Cent.  Dig.  »  204,  205;  Dec.  Dig.  §  100:* 
Replevin,  Cent  Dig.  §  479;  Dec.  Dig.  S  120.*] 

2.  Replevin  (8  128*)— Dibchakge  or  Subb- 
TIES— Offeb  to  Delsveb  Pbopebtt. 

The  attorney  for  plaintifT,  in  an  action  in 
claim  and  deliv<!ry,  bad  authority  to  receive  the 
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property  involved  in  Batisfactioii.of  the  judg- 
ment for  plaintiff.   Code  Civ.  Proc.  §  283,  subd. 

2,  authorizing  hd  attorney  to  receive  the  money 
claimed  during  the  pendency  of  an  action  or 
after  judgment  and  discharge  the  claim  or  eat- 
isliy  the  judgment  not  limiting  the  attorney's 
authority  to  receive  the  proceeds  of  judgment 
to  those  cases  in  which  a  money  judgment  is 
rendered;  and  hence  a  formal  offer  to  the 
attorneys,  though  not  communicated  to  plain- 
tiff, to  surrender  the  property  discharged  the 
sureties  on  a  redelivery  bond  where  tbe  offer 
■was  refused. 

[Ed.  Note. — For  other  cases,  see  Replevin, 
Cent  Dig.  H  481-480;  Dec  Dig.  |  123.*] 

3.  Principal  and  Subett  (|  121*)— Dcths 
OF  Cbeditok  Towabdb  Subgtt. 

It  is  the  duty  of  a  creditor  to  act  in  the 
utmost  good  faith  towards  a  surety,  and  bo  far 
as  he  caD,  consistently  with  bia  own  rights,  pro- 
tect the  interest  of  the  surety,  as  well  as  his 
own. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent.  Dig.  §§  298-301;  Dec.  Dig.  g 
121.*] 

Appeal  from  Superior  Court,  Kem  Coun- 
ty;  J.  W.  MahoD,  Judge. 

Action  by  W.  H.  Ely  against  A.  H.  LlB- 
comb  and  another.  Judgment  for  plaintiff, 
and  defendants  appeal.  Reversed. 

Kaye  &  Slemon,  of  Bakerafleld,  for  appel- 
lants. Rowen  Irwlii,  of  Bakerafleld,  and 
Lamberson,  Burke  &  Lamberson,  of  Vlsalia, 
for  respondent. 

SHAW,  J.  Action  to  recover  upon  an  un- 
dertaking given  by  defendants  pursuant  to 
the  provisions  of  section  514,  Code  of  Civil 
Procedure.  Judgment  went  for  plaintlft,  from 
which  defendants  appeal. 

la  June,  1904,  plaintiff  brought  suit  in 
claim  and  delivery  against  Ben  C.  Williams 
and  Forrest  Flint  for  the  possession  of  cer- 
tain chattels,  consisting  of  horses,  vehicles, 
and  other  equipment  of  a  livery  stable,  in- 
cluding a  barn  75  by  120  feet  in  dlmensiODS, 
which  was  erected  upon  a  lot  the  use  of 
which  was  leased  therefor,  and  upon  all  of 
wUcb  plaintiff  held  a  chattel  mortgage  ex- 
ecuted by  Williams  and  Flint,  to  foreclose 
which  plaintiff  had  brought  suit. 

For  the  purpose  of  securing  the  return  of 
the  chattels,  Williams  and  Flint,  defendants 
in  that  action,  caused  an  undertaking  exe- 
cuted by  defendants  herein,  as  prescribed  by 
said  Bection  614,  Code  of  Civil  Procedure,  to 
be  given  the  sheriff ;  whereupon  he  returned 
the  property  to  defendants  in  said  action. 

On  October  31,  1904,  the  case  was  tried, 
followed  on  November  17tb  by  a  decision  for 
plaintiff,  in  whose  favor  Judgment  was  en- 
tered on  December  17tfa.  Tbe  lease  of  the 
lot  upon  which  the  bam  was  erected,  by  its 
terms,  expired  January  1,  1005,  and  tbe  pro- 
visions of  the  lease  were  such  tliat,  if  the 
bam  was  not  removed  before  the  termination 
of  the  lease,  all  right  of  the  lessees  thereto 
terminated,  and  the  same  became  the  proper- 
ty of  the  lessor  as  owner  of  the  lot  Prior 
to  the  time  of  the  trial  Williams  and  Flint 
had  abandoned  tlie  business  and  delivered 


possession  of  all  the  property  involved  In 
the  action  to  the  defendants  herein,  who 
had  given  the  undertaking  for  the  return 
thereof.  All  of  the  property  for  which  de- 
livery was  adjudged,  other  than  the  bam, 
was  by  these  defendants  delivered  to  plain- 
tiff after  January  1,  1905,  at  which  time,  by 
reason  of  the  title  to  the  barn  having  under 
the  terms  of  the  lease  passed  to  tbe  owner 
of  the  lot.  it  was  Impossible  to  deliver  the 
same  to  plaintiff. 

This  action  was  brought  to  recover  the 
value  of  tbe  barn,  tc^ether  with  damages  and 
costs  expended  in  the  suit  instituted  against 
Williams  and  Flint  for  tbe  recovery  of  tbe 
property. 

In  their  answer  defendants  alleged  that 
subsequent  to  September  22.  1904.  said  Wil- 
liams and  Flint  at  divers  times  offered  to  de- 
liver to  said  plaintiff  all  of  the  personal  prop- 
erty described  in  the  complaint,  Including 
said  bam,  and  on  November  28,  1904,  made 
au  offer  in  writing  to  deliver  all  of  the  salcl 
personal  property  and  the  said  stable  or  bam 
to  the  plaintiff,  which  said  offer  was  refus- 
ed, and  plaintiff  refused  to  take  possession 
of  the  same ;  that  at  the  time  when  said  of- 
fers to  deliver  the  property  were  made  to 
plaintiff  Wllllains  and  Flint  were  In  posses- 
sion of  the  same,  and  at  all  times  prior  to 
January  1st  said  bam  was  held  by  Williams 
and  Flint  under  a  lease  of  the  lot  upon 
which  the  stable  was  erected,  which  lease  ex- 
pired January  1, 1905,  at  which  time  the  les- 
sees ceased  to  have  any  right  of  poss^sloa 
to  the  bam.  and  the  owner  of  the  lot  entered 
into  and  held  possession  thereof. 

Upon  the  issues  so  tendered,  the  court 
found  that  plaintiff  was  at  all  times  ready 
and  willing  to  receive  the  bam;  that  de- 
fendants on  several  occasions  offered  to  de- 
liver it  to  him,  hut  at  the  times  when  such 
offers  were  made  they  did  not  have  posses- 
sion thereof  and  could  not  deliver  it;  that 
on  November  28,  1904,  Williams  and  Flint, 
by  their  attorneys,  served  upon  the  attor- 
neys of  record  for  plaintiff  In  the  claim  and 
delivery  action  a  written  offer  to  deliver  the 
same,  together  with  the  other  property  in- 
volved, to  plaintiff,  but  plaintiff's  attorneys 
never  communicated  the  same  to  him.  These 
Qndings,  other  than  that  to  the  effect  that 
defendants  offered  to  deliver  the  barn  to 
plaintiff,  attacked  by  appellants  upon  the 
ground  that  they  are  not  supported  by  tbe 
evidence. 

[1]  The  evidence,  wltiout  contradiction, 
shows  that  in  August  or  September,  1904, 
Williams  and  Flint  abandoned  tbe  business 
and  delivered  possession  of  all  of  the  prop- 
erty Involved  to  defendants  herein;  that 
from  that  time  to  January  1,  1905,  the  barn 
and  all  of  said  property  was  in  the  posses- 
sion and  under  the  control  oi  defendants. 
The  testimony  of  defendant  StoU  Is  to  tbe 
effect  that  in  August  or  September,  1904,  they 
liavlng  possesdou  and  control  of  the  prop- 
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erty,  all  of  which  was  then  in  the  barn,  he 
and  his  codefendant  met  plaintiff  at  the  for- 
mer's store,  at  which  time  they  told  plaintiff 
he  could  have  the  property ;  that  they  were 
anxious  to  get  rid  ot  It.  "The  only  answer 
he  gave  os,"  says  the  witness,  "was:  'I  don't 
want  the  stable;  I  don't  want  that  stable 
at  all.'  He  says:  'The  bond  Is  good  enough ; 
you  and  Dr.  LIscomb  are  good  enongh  for 
that  amount'  That  was  the  main  argu- 
juent;  we  was  good  enough  for  the  amount 
of  money  that  we  was  up  against  for  the 
bond."  The  only  evidence  tending  to  contro- 
vert this  Is  tbe  testimony  of  plaintiff,  who 
stated  that  prior  to  January  1,  1905,  he  had 
a  conversation  with  defendants  wherein  he 
offered  to  compromise  and  satisfy  the  said 
Judgment,  if  defendants  would  make  good 
what  property  was  gone  and  pay  up  the 
back  rent  on  the  barn;  that  LIscomb  said: 
"No;  you  will  take  jast  what  ia  left,  or  notb- 
ing."  Q.  Dido't  they,  at  the  time  this  compro- 
mise was  tallied  over,  offer  to  deliver  to  you 
this  property,  and  tell  you  that  you  could  have 
it,  that  it  was  at  your  disposal?  A.  They  said 
I  could  have  what  was  left:  ves,  sir.  Q.  Want- 
ed you  to  take  it?  A.  Well,  they  wanted  me 
to  take  what  was  left;  yes.  Q.  What  do  you 
mean  by  the  statement,  'what  was  left'?  A. 
Well,  there  was  some  of  the  rigs  and  some  of 
tbe  stock.  And  me  pay  up  tbe  back  rent,  I 
believe.  Q.  The  difficulty  was  they  wouldn't 
pay  up  any  rent?  A.  They  would  not  pay  up 
any  rent,  or  make  ^od  the  other  property,  the 
harness  and  stuff  that  was  gone." 

The  subject  of  this  action  Is  the  value  of 
the  bam,  and  not  the  rent,  nor  is  "the  har- 
ness and  stuff  that  was  gone"  involved  here- 
in. Defendants  were  at  the  time  In  posses- 
sion of  the  bam,  and,  according  to  plaintifTs 
own  testimony,  offered  to  deliver  it  with 
other  property  to  him  and  wanted  him  to 
take  it  He  refused  to  accept  it,  unless 
they  made  good  tbe  alleged  loss  of  some  of 
the  property,  just  what,  or  its  value.  Is  not 
made  to  appear,  and  pay  np  arrearage  of 
rent  as  to  which  they  had  assumed  no  obli- 
gation. 

[2,  3]  It  further  appears  that  on  Novem- 
ber 28,  1904,  after  judgment  had  been  order- 
ed for  plaintiff,  Anderson  &  Kaye,  attorneys 
lor  Ben  C.  "WUUams  and  Forrest  Flint  in  the 
dalm  and  delivery  action,  delivered  to  J.  W. 
P.  Laird  and  E.  B.  Coll,  attorneys  of  record 
for  plaintiff  in  said  action,  a  formal  written 
offer,  signed  "Ben  C.  Williams  and  Forrest 
Flint,  by  Anderson  ^  Kaye,  Ihelr  Attor- 
neys," and  addressed  to  plaintiff  and  his  at- 
tomeys,  whereby  they  offered  to  deliver  to 
plaintiff  all  the  property  involved  in  the  ac- 
tion and  specifically  describing  the  barn,  the 
value  of  which  Is  the  subject  thereof.  The 
conrt  found  that  the  written  offer  was  made 
as  alleged  on  November  28,  1904,  but  that 
plaintifTs  attorneys,  to  whom  the  written 
offer  was  delivered,  never  communicated  the 
same  Co  him.  The  contention  of  respondent 
and  the  view  apparently  taken  by  the  trial 
court  was  that  plaintiff's  attorneys  as  such 
had  no  authority  to  receive  the  chattels  In- 
volved, and  hence  the  offer,  since  they  did 


not  communicate  it  to  plaintiff,  was  inef- 
fectual as  a  tender.  Upon  delivery  of  the 
property,  defendants  had  a  right  to  insist 
upon  the  Judgment  being  satisfied.  Plaiii- 
tlfTs  attorneys  of  record  were  the  only  per- 
sons who  were  authorized  to  enter  such  sat- 
isfaction. They  had  been  employed  to  in- 
stitute a  suit  for  recovery  of  possession  of 
the  barn  as  personal  property,  and,  in  our 
opinion,  it  follows  that  they  were  authorized 
to  receive  the  property  the  recovery  of  whidi 
was  sought.  Respondent  cites  subdivision  2 
of  section  283,  Code  of  Civil  Procedure,  which 
provides  that  an  attorney  has  the  authority 
"to  receive  money  claimed  by  his  client  in 
an  action  or  proceeding  during  the  pendency 
thereof,  or  after  judgment  unless  a  revoca- 
tion of  his  authority  is  filed,  and  upon  the 
payment  thereof,  and  not  otherwise,  to  dis- 
charge the  claim  or  acknowledge  satisfaction 
of  the  Judgment"  and  Insists  that  the  au- 
thority of  an  attorney  to  receive  the  pro- 
ceeds of  a  Judgment  is  confined  to  those 
cases  only  where  a  money  Judgment  Is  ren- 
dered. In  our  opinion.  It  could  not  have 
been  the  intent  of  the  Legislature  to  so  limit 
the  authority  of  an  attorney.  PlalntUTs  at- 
torneys of  record  were  authorized  to  have 
Issued  an  execution  and  direct  the  levy  there- 
of upon  tbe  property,  and  thus  Indirectly  se- 
curd  possession  of  the  property.  Having 
this  power,  It  must  follow  that  they  were 
likewise  authorized  to  receive  the  property 
the  possession  of  which  had  been  adjudged 
to  their  client  It  was  therefore  imniaterlal 
whether  or  not  the  offer  so  made  to  plain- 
tifTs attorneys  was  communicated  to  him. 
Had  it  been  a  judgment  for  money,  the  of- 
fer to  the  attorneys  would  have  exonerated 
the  sureties  upon  the  undertaking.  Since  it 
was  a  judgment  for  the  possession  of  clut- 
tels,  the  offer  made  to  plaintifTs  attorneys 
to  deliver  the  chattels  to  plaintiff  likewise 
exonerated  them  from  liability  upon  tbe  un- 
dertaking. We  think  the  evidence  clearly 
shows  that  from  September,  1904,  at  which 
time  Williams  and  Flint  delivered  the  prop- 
erty to  these  defendants,  they  were  willing 
and  anxious  to  relieve  themselves  from  their 
obligation  on  the  undertaking  by  delivering 
the  same  to  plaintiff;  and  it  is  likewise  clear, 
as  to  the  bam  at  least — title  to  which,  un- 
less removed  before  January  1,  1905.  would 
be  lost — that  plaintiff  was  unwilling  and  re- 
fused to  receive  the  same,  preferring,  as  he 
said,  to  look  to  the  uudertaldng  for  its  valua 
It  is  the  duty  of  a  creditor  to  act  in  the 
utmost  good  faith  towards  a  surety,  and  so 
far  as  he  can,  consistently  with  the  security 
of  his  own  right,  protect  the  Interest  of  tbe 
former,  as  well  as  his  own. 

In  our  opinion,  the  evidence  shows  that  on 
two  occasions  prior  to  January  1,  1906,  at 
which  time  title  to  the  barn  passed  to  tha 
owner  of  the  leased  lot  delivery  of  posses- 
sion thereof  was  offered  to  plaintiff,  in  ctMo- 
pliance  with  the  conditions  of  the  undertak- 
ing, at  which  times  tbe  persons  making  the 
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offer  were  in  possession  and  control  of  the 
bam,  and  were  ready,  able,  and  willing  to 
deliver  the  same  to  plaintiff,  bat  that  he  re- 
fused to  accept  It  Hence  the  findings  upon 
which  the  judgmrat  is  based  are  not  sap- 
ported  by  the  evidence.  This  conclusion  ren* 
ders  it  unnecessary  to  dlscusa  other  alleged 
errors  upon  which  appellants  cUdm  a  re- 
versal. 
The  Judgment  is  reversed. 

We  concur:  CONREY,  P.  J.;  JAMES,  J. 


(24  Cal.  App.  215) 

BOHANNON  v.  STATE  BOABD  OF  MEDI- 
CAL EXAMINERS  et  al.    {Civ.  1313.) 

(District  Court  of  Appeah  First  District,  Cali- 
fornia.   March  81.  1914.    Rehearinjr  De- 
nied by  Supreme  Court  May  29,  1914.) 

1.  STAICTES  (S  72*}--OENEBAt.  OR  SPECIAL— 

Ci^ssirtcATioN— Practice  op  Medicine. 
St.  1911,  p.  1437,  providing  for  the  board 
of  medical  examiners  issuing  a  certificate  to 
any  one  to  practice  a  specjal  branch  ot  medi- 
cine atid  aurgery,  who  shall  have  at  the  time  of 
tbe  act  going  into  effect,  practiced  it  35  years, 
15  of  it  within  the  state,  and  shall  pass  a  prac- 
tical examination,  consisting  of  a  demonstration 
in  such  special  branch,  and  thereafter  qtiallfy 
by  effecting  a  cure,  is  based  on  a  proper  classi- 
fication: Ability  acquired  by  experience,  and 
shown  by  an  examination,  notwithstanding  tbe 
persona  to  whom  it  applies  had  violated  the  law, 
by  practicing  without  a  certificate. 

[Ed.  Note.— For  other  cases,  lee  Stautest  Gent 
Dig.  I  72;  Dec.  Dig.  |  72.»] 

2.  PHTSICIANS  AND  StTRGEONS  (§5*) — CERTIFI- 
CATE OP  Practice— Special  Braroh. 

Whether,  within  St  1911,  p.  1437,  provid- 
ing for  the  granting  of  a  certificate  to  practice 
"a  8i)ecial  branch"  of  medicine  and  surgery, 
"cancers,  tumors,  malignant  growths,  and  cu- 
taneous diseases"  are  so  correlated  that  they 
may  be  clamed  as  Bocb  a  branch  is  a  ques- 
tion of  fact  under  competent  evidence. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  {0;  Dec.  Dig.  S  5.*] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco;  George  A.  Stnrte- 
vant.  Judge. 

Action  by  John  L.  Bohannon  against  the 
Board  of  Medical  Examiners  of  the  State  of 
California  and  others.  From  a  Judgment  on 
the  sustaining  of  a  demurrer  to  tbe  amended 
complaint,  plaintiff  appeals.  Reversed,  with 
directions. 

Samuels  &  Magnes,  of  Oakland,  for  appel- 
lant W.  W.  Eanfman,  ct  San  Fraudscc^ 
fbr  respondents. 

KERRIGAN,  J.  This  is  an  appeal  from  a 
Judgment  entered  upon  the  sustaining  of  de- 
fendants' general  demurr»  to  the  amended 

complaint 

[1]  The  principal  point  presented  in  the 
court  below  was  as  to  tbe  constitutionality 
of  the  amendment  to  the  statute  in  relation 
to  the  practice  of  medicine,  upon  which  the 
plaintiff  bases  bis  claim  that  It  is  the  duty  of 
the  defendants,  as  the  Board  of  Medical  Ex- 
aminers, to  issue  to  him  a  cerUflcate  authoriz- 


ing Um  to  practice  a  special  branch  of  medi- 
cine and  surgery. 

The  amendment  referred  to  Is  chapter  740, 
Statutes  1911,  approved  May  1,  1911,  which 
amends  that  certain  act  for  the  regulation  of 
the  practice  of  medtdne,  surgery,  etc.,  approv- 
ed March  14, 1907  (St  1907,  p.  252),  as  amend- 
ed by  an  act  approved  March  19, 1909  (St.  1909. 
p.  418),  and  more  particularly  amending  sec- 
tion 6  of  said  act  of  1907,  and  refers  to  the 
qaallficatlons  necessary  for  obtaining  a  cer- 
tlflcate  entitling  the  holder  to  practice  medi- 
cine and  surgery  in  the  state  of  California. 
Said  amendment  provides  In  substance  that 
the  medical  examiners  may  issne  a  certificate 
to  any  person  who  has  practiced  a  special 
branch  of  medicine  and  surgery,  at  the  time 
the  act  goes  In  effect,  for  a  period  of  not 
less  than  35  years,  15  years  of  which  time 
shall  have  been  within  the  state  of  Califor- 
nia. It  further  provides  that  an  applicant, 
to  practice  a  special  branch  of  medicine, 
must  file  an  affidavit  etc.,  showing  that  be 
has  successfully  and  effectively  practiced 
"the  spedal  branch  of  medicine  and  surgery" 
for  the  term  of  years  mentioned.-  It  further 
enacts  that  sach  applicant  shall  not  be  re- 
quired to  file  a  diploma,  but  he  may  be  re- 
quired to  take  an  examination,  which  shall 
be  practical  in  character,  consisting  of  a 
demonstration  In  the  special  branch  of  med- 
icine and  surgery  set  forth  In  the  affidavit  of 
such  applicant,  for  the  purpose  of  ascertain- 
ing his  fitness  to  practice  such  special  branch. 
And  finally  it  provides  that  if,  after  such 
practical  demonstration,  an  applicant  shall 
qualify  by  affecting  a  cure,  the  State  Board 
of  Medical  Examiners  shall  issue  a  certificate 
to  such  applicant  to  practice  the  special 
branch  of  medicine  and  surgery  set  forth  in 
his  affidavit 

Respondents*  contention  in  the  court  below 
was,  and  is  here,  that  the  classification  is 
unreasonable,  in  that  it  is  not  based  upon 
any  test  of  ability,  but  proceeds  from  the 
commission  of  a  number  of  misdemeanors, 
because  one,  before  practicing  any  branch  of 
medicine  or  surgery  within  this  state  for  15 
years  without  a  certificate,  must  necessarily 
have  been  violating  the  medical  acts  which 
throughout  that  p^od  have  required  such 
certificate.  On  the  other  hand,  appellant's 
position  was  and  is  that  tbe  amendment  an- 
nounces a  test  of  qualification,  whereby  an 
individual  may  gain  a  ri^^t  to  practice  a 
q>eclal  branch  of  medicine  and  sui^ery.  Just 
as  the  preceding  paragraphs  in  tbe  statute 
announce  the  test  of  qualification  wherry  an 
individual  may  gain  the  right  to  practice 
medicine  and  surgery  generally  within  this 
state. 

Tbe  trial  court  was  of  the  (^nlon  tttat  the 
amendment,  in  so  far  as  it  provides  for  spe- 
cial certificates,  is  unconstitutional,  tor  the 
reason  that  the  classification  is  unreasonablew 
The  question,  therefore,  here  presented  Is 
the  Interpretation  to  be  itfven  to  this  amend- 
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ment  wben  tested  b;  the  prorlsloDs  of  tbe 
state  Constitution.  Does  the  statute  dasslfr 
according  to  ablUty,  as  claimed  by  appellant, 
to  be  Inferred  from  years  of  experience,  prac- 
tical demonstration,  and  the  passing  of  the 
examination  required  by  the  act,  or  does  It 
classify  according  to  the  number  of  years  of 
commission  of  misdemeanors,  as  asserted  by 
respondents?  The  law  must  be  upheld  unless 
clearly  violative  of  the  Constitution. 

As  to  what  Is  a  proper  claBstflcatlon  by  the 
T^egislature,  the  courts  have  frequently  been 
called  upon  to  determine.  In  Ex  parte  King, 
157  Cal.  161.  164, 106  Pac.  578,  579,  It  Is  said: 

"While  arbitrary  discriminations  by  the  Legis- 
lature between  persons  standiag  in  the  same  re- 
lation  to  tbe  subject  of  the  legislation  will  not 
be  sustained  by  tbe  courts,  it  is  firmly  settled 
that  'a  law  is  seneral  and  constitutional  when 
it  applies  equally  to  all  persons  embraced  in  a 
class  founded  upon  some  natural  or  intrinsic  or 
constitutional  distinction.' " 

And  further: 

"If  it  operates  uniformly  upon  all  members  of 
such  class  it  necessarily  has  tbe  'uniform  opera- 
tion' required  by  section  11  of  article  1  of  the 
Constitution.  The  question  whether  the  indi- 
viduals affected  by  a  law  do  constitute  such  a 
class  is  primarily  one  for  the  legislative  depart- 
ment of  the  state,  and  it  is  hardly  necessary  to 
cite  antborities  ror  the  proposition  tliat,  when 
such  a  l^lsladve  classification  is  attacked  in 
the  courts,  every  presumption  is  in  favor  of  the 
validity  of  the  legislative  act  Where,  upon  tbe 
facts  legitimately  before  a  court,  it  is  reason- 
able to  assume  that  there  were  reasons,  good  and 
sufficient  in  themselves,  Actuating  the  Legisla- 
ture in  creating  the  class,  though  such  reasons 
may  not  clearly  appear  from  a  mere  reading  of 
tbe  law,  such  presumption  will  be  made,  and  the 
legislation  upheld.  To  warrant  a  court  in  ad- 
judging the  act  void  on  ttiis  ground,  it  must 
clearly  appear  that  there  was  no  reason  suffi- 
cient to  warrant  the  legislative  department  in 
finding  a  difference  and  making  the  discrimina- 
tion" idtine  Ommbach  v.  Lelaude,  164  CaL 
679.  684.  6«S,  98  Pac.  1059>. 

Again  In  H^man  t.  Staonlters,  114  CaL  at 
page  147,  44  Pac  at  page  918,  the  court.  In 
dlscossiiig  the  qnestlon  of  classlflcation,  says: 

"It  has  been  uniformly  held  that  a  law  Is  gen- 
eral which  applies  to  all  of  a  class — the  classi- 
UcatioQ  being  a  proper  one — and  that  tbe  re- 
quirement of  uniformity  is  satisfied  if  it  applies 
to  all  of  the  class  alike.  •  •  •  'The  word 
"uniform"  in  tbe  Constitution  does  not  mean 
universal.  The  section  intends  simply  that  the 
effect  of  genial  laws  shall  be  the  same  to  and 
upon  all  perSons  who  stand  in  tbe  same  rela< 
tion  to  tbe  law — that  Is,  all  the  facts  of  whose 
cases  are  substantially  tbe  same.' " 

"Tbe  classlflcation,  however.  Is  not,"  as 
stated  in  Ex  parte  Sohncke,  148  Cal.,  at  page 
267,  82  Pac,  at  page  959  (2  L.  B.  A.  [N.  S.] 
813,  113  Am.  St  Itep.  236,  7  Ann.  Cas.  475), 
**a  proper  one  for  distinct  legislation,  If  It 
is  not  founded  upon  some  natural,  Intrinsic, 
or  constitutional  distinction,  a  distinction 
which  bears  some  relation  to,  or  furnishes 
cause  for,  the  particular  legislation  embraced 
in  the  act." 

It  is  not  necessary  to  review  in  detail  all 
the  decisions  of  the  Supreme  Court  npon  this 
subject ;  the  above  expressions  sufficiently  in- 
dicating the  well-established  rules  that  guide 
us  in  determining  whether  a  classification  is 


ribiative  of  the  consUtatlonal  restraint  and 
prohibition. 

The  Legislature  is  clothed  with  Oie  power 
to  regulate  the  practice  of  medicine  and  sur- 
gery; and  in  the  exercise  of  that  power  it 
is  proper  for  it  to  protect  the  people  from  tlie 
imposition  of  quacks  and  charlatans,  and  to 
insure  proper  qwUlflcations  of  those  seeing 
to  administer  aid  to  the  sick  and  infirm. 
And  with  that  end  in  view  It  mfij  presoibe 
what  are  and  what  are  not  proper  qualifica- 
tions for  those  to  possess  who  would  dngage 
in  this  calling;  and  in  tike  detwmination  of 
tills  question  it  may  exact  a  certain  degree  of 
skill  and  learning  upon  which  the  community 
may  rely.  When  it  has  done  this  Its  action 
is  binding  upon  courts,  iMrovided  its  power 
has  been  constitntiCHially  exercised. 

The  provisons  of  the  act  complained  of 
clearly  show  a  leglsIatlTe  intent  to  admit 
certain  persons  to  practice  a  special  brandi 
of  medicine  and  surgery  who  have  prevloiisly 
violated  the  law,  no^  however,  because  they 
have  violated  the  law.  but  because  of  an  ac- 
quired e^rience  In  given  bram^es  of  med- 
icine or  surgery.  It  is  not  seiionely  on- 
tended,  nor  can  it  be,  that  such  Is  not  the 
express  intent  of  the  Legislature^  We  are 
therefore  only  ooneemed  with  the  constitu- 
tionality of  the  amendment  As  b^re 
stated,  the  trial  court  dedded  that  tbe 
classification  was  unconstitnttonaL 

It  is  conceded  that  the  act  of  the  Legisla- 
ture may  not  luve  been  the  most  expedient 
or  salutary,  but  tt»  courts  are  not  concerned 
with  the  good  or  bad  pc^cy  exercised  by  tiiat 
branch  of  the  government  It  is  not  the  prov- 
ince of  tbe  courts  to  inquire  into  the  mo- 
tives or  poll<de8  which  may  liave  actuated  the 
Legislature  in  passing  a  law,  in  so 

far  as  may  be  necessary  to  aid  them  in  its 
correct  construction,  nor  to  stenify  their 
approval  or  disapproval  of  its  acts,  pro- 
vided the  legislative  bod;  has  k^  with- 
in constitntional  llndts.  In  tbe  present 
case  the  mettiod  of  classification  adopt- 
ed is  assailed  for  the  reason  that  it  ex- 
tends certain  privileges  to  a  class  that 
has  been  practicing  medicine  and  surgery 
Illegally  for  a  certain  period.  In  the  adoption 
of  qualifications  necessary  to  pursue  certain 
callings  requiring  skill  and  ability.  Legis- 
latures frequently  exempt  from  their  opera- 
tion those  who  have  lawfully  practiced  in 
the  state  for  a  prescribed  time,  and  such  pro- 
visions have  received  the  sanction  of  the 
courts  as  not  being  violative  of  tbe  Constitu- 
tion on  the  grounds  of  unreasonableness  or 
discrimination.  Ex  parte  Whitley,  144  Cal. 
167,  77  Pac.  879,  1  Ann.  Cas.  13.  The  only 
argument,  therefore,  against  the  classifica- 
tion here  adopted  is  that  it  extends  a  cer- 
tain exemption  to  a  particular  class  who  for 
a  certain  period  have  been  practicing  illegal- 
ly. Does  this  illegal  practice  Ispo  facto  de- 
prive the  Legislature  of  the  right  to  adopt 
regulations  under  which  the  persons  In  this 
dasa  as  such  may  gain  the  right  to  practice 
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medicine  and  surgery?  We  are  of  the  opin- 
ion tbat  the  QuesUoD  must  be  answered  In 
the  negative. 

It  Is  argued  by  respondents  tbat  such  a 
elassiflcatlon  Is  not  based  upon  a  test  of  abil- 
ity, and  that  many  persons  who  are  quacks 
and  have  practiced  for  35  years  and  longer 
are  stilt  such.  In  some  Instances  this  Is  un- 
doubtedly true.  On  the  other  hand,  there 
may  be  a  great  number  of  capable  persons 
practicing  medicine  and  surgery  In  viola- 
tion of  law  who  have  been  unable  to  obtain 
a  certificate.  However,  this  may  be,  the  ex- 
amination that  the  amendment  requires  is  in- 
tended as  a  safeguard  against  such  a  contin- 
gency; and,  although  not  an  infallible  test, 
it  may  be  said  tbat  It  shares  Its  weakness 
with  all  examinations  designed  to  test  the 
QualiflcatlonB  of  those  entering  them. 

It  was  not  a  crime  at  tbe  common  law  to 
practice  medicine  without  a  license.  The  state 
law  makes  such  act  a  misdemeanor.  The 
offens^  at  most  is  malam  prohibitum,  and 
does  not  involve  inherent  baseness.  Tbe 
classification  cannot  be  said  to  be  founded 
upon  the  commission  of  successive  misde- 
meanors, but  rather  upon  the  years  of  ex- 
.  perience  acquired,  although  unlawfully. 

But  the  duration  of  the  practice  Is  not  all 
that  Is  required  by  the  amendment.  The  ap- 
plicant is  not  qualified  for  practice  by  tbe 
number  of  years  of  his  violation  of  the  law, 
but  he  must  pass  an  examination,  and  in  ad- 
dition thereto  give  a  practical  examination 
of  his  successful  practice  In  a  special  branch ; 
and  even  then,  If  he  successfully  pass  these 
tests,  the  privilege  of  general  practice  Is  not 
conferred  upon  falm,  but  only  a  right  to  prac- 
tice the  special  branch  in  which  he  is  ex- 
perienced and  proficient  Tbe  principal  effect 
of  this  amendment  Is  to  assist  the  competent 
<^ender  by  opening  to  him  a  limited  field  In 
which  he  may  lawfully  practice,  and  under 
it  his  years  of  experience  are  counted  for  less 
them  the  term  of  study  required  in  a  medical 
college,  for  he  receives  but.a  limited  privilege. 

The  fact  tbat  the  amendment  favors  this 
class  of  practitioners  by  exempting  only  those 
who  have  prectlced  for  the  period  of  time 
motioned  when  tbe  act  became  effective 
does  not,  under  authorities  in  this  state, 
make  the  classification  objectiouable.  A 
classification  based  on  the  extent  of  time  of 
an  unlawful  practice  is  no  more  objectionable 
for  this  reason  than  one  based  on  a  period 
of  lawful  practice.  If  tbe  unlawful  element 
were  excluded,  the  right  of  the  Legislature 
could  not  be  questioned  to  constitute  a  num- 
ber of  years  of  practice  as  equivalent  to  a 
diploma.  The  validity  of  sucb  a  classlflcutlon 
has  been  often  questioued,  but  uniformly 
sustained.  Pasadena  v.  Stlmson,  91  Cal.  238, 
27  Pac.  ()04;  Ex  parte  Wbltley,  144  Cal.  167, 
77  Pac.  879,  1  Ann.  Gas.  13;  In  re  Spencer, 
149  Cal.  390,  86  Pac.  896.  117  Am.  St.  Eep. 
137,  9  Ann.  Cas.  1105;  Ex  parte  McManua, 
151  Cal.  331,  90  Pac.  702:  Ex  parte  King, 
167  OaL  ISi,  106  Pac  67S.    Sucb  a  claaalfl- 


catlon.  It  is  true,  is  discriminatory,  but  It 
is  not  so  In  a  constitutional  sense.  The  Leg- 
islature may  exempt  from  complying  with 
certain  regulations  those  who  have  been  prac- 
ticing for  any  period  of  time  prior  to  the 
adoption  of  the  act;  the  experience  thus 
gained  being  accepted  as  proof  of  competency, 
and  the  object  of  the  regulations  being  to 
ascertain  the  competency  of  those  subjected 
to  them.  Sucb  matters  depend  upon  the 
Judgment  of  the  Legislature,  which,  when 
reasonably  exercised,  the  courts  cannot  con- 
trol.  Ex  parte  Whitley,  supra. 

The  right  of  the  Legislature  to  extend  the 
privilege  to  a  class  who  had  previously  vio- 
lated the  law  Is  not  without  judicial  au- 
thority to  support  it  The  medical  act  of  the 
state  of  Ohio  provides  that  one  engaged  in 
the  practice  of  medicine  In  that  state,  bnt 
not  a  legal  practitioner,  nor  a  graduate  in 
medicine  or  surgery,  may  present  himself  be- 
fore tbe  board  and  submit  to  an  examination 
as  to  his  qualifications,  and  hpon  satisfactory 
examination  the  board  shall  tssoe  to  him  a 
certificate.  This  act  was  construed  in  France 
V.  State,  57  Ohio  St.  1,  47  N.  E.  141.  though 
the  decision  did  not  involve  the  point  here 
presented.  In  the  state  of  Washington,  how- 
ever, similar  acts  were  before  the  Supreme 
Court  of  tbat  state  for  Interpretation.  In 
State  ex  rel.  Smith  v.  Board  ot  Etental  Ex* 
aminers,  31  Wash.  492,  72  Pac.  110,  the  ques- 
tion presented  related  to  the  practice  of  den- 
tistry, but  the  principle  Is  tbe  same.  The 
constitutionality  of  the  act  was  not  Involved, 
and  in  construing  the  section  the  court  held 
that,  while  It  was  not  the  legislative  intent 
to  admit  one  who  had  been  practicing  with- 
out legal  authority,  still.  If  such  were  clearly 
the  tact.  It  would  have  to  be  so  held,  how- 
ever unwise  sucb  a  regulation  might  be  deem- 
ed to  be.  The  medical  act  of  the  state  of 
Washington  contains  a  provision  similar  in 
effect  to  the  one  under  review.  Section  4 
of  the  Act  of  1909,  c.  192,  provides  for  the 
obtaining  of  a  certificate  to  practice  med- 
icine and  surgery,  and  contains  the  following 
exemption: 

"Or  if  having  been  In  continuoas  practice  In 
one  locality  in  this  state  for  the  past  two 

years." 

In  the  case  of  In  re  Chrlstensen,  59  Wash. 
314,  109  Pac.  1040,  the  court.  In  construing 
this  provision,  uses  the  following  language: 

"That  part  of  section  4  following  tbe  word 
'provided*^  refers  to  the  two  classes  who  may 
receive  licenses:  Tbe  first"  one,  persons  that 
"have  been  'legally  engaged  in  such  practice  pri- 
or to  tbe  passage  of  the  act.'  The  second  one, 
those  sMrsons  who  had  been  in  'continuous  prac- 
tice* in  one  locality  for  two  years.  It  may  he 
difficult  to  see  tbe  reason  for  the  Legislature  ex- 
empting one  class  from  the  effect  of  their  un- 
lawful acta  and  not  the  other ;  bot  tbe  use  of 
the  word  'legally'  in  referring  to  •  ♦  •  the 
other  clearly  indicates  tbat  the  Legislature  in- 
tended to  give  the  license  privilege  to  the  sec- 
ond class,  even  though  they  have  violated  the 
)reviousl7  existinR  license  law.  The  offense  was 
n  any  event  purely  statutory,  and  merely  a  mis- 
demeanor, and  did  not  involve  moral  turpitude, 
and  there  is  nothing  so  extraordinary  in  grsnt- 
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\Bg  the  license  privilege  b;  the  Legislature  to 
those  engaged  in  such  practice  for  two  years, 
even  thougii  such  persons  did  thereby  violate 
the  then  existing  license  law,  as  to  suggest  that 
we  should  attribute  to  the  word  'practice,'  as 
her«  UB^  without  qualification,  any  other  than 
its  Mdinarr  meanins." 

It  will  be  noticea  that  tbe  Legislatures  of 
the  states  mentioned  confer  upon  su<di  per- 
sons the  right  to  practice  generally.  Our 
statutes  does  not  go  nearly  so  far,  but,  as 
above  stated,  merely  provides  for  Hie  right 
to  an  examination  for  the  purpose  of  ascer- 
taining the  applicant's  qualifications  to  pur- 
sue a  special  branch  of  medicine  or  siTrgery. 

We  conclude,  therefore,  that  the  classifica- 
tion is  not  objectionable  for  the  reasons 
urged. 

[2]  The  second  point  raised  by  the  respond- 
ents that  the  applicant  has  not  brought  hlm- 
sdf  within  the  terms  of  this  statute  when  he 
applied  to  the  Brard  of  Medical  Examiners 
for  a  certificate  to  practice  what  he  called  a 
special  branch  of  medldne  and  surgery  pre- 
sents the  queshon  as  to  what  is  meant  by  the 
words  "a  special  branch,'*  as  used  In  said  act 
The  an>llcant  specified  as  the  "special  branch 
of  medicine  and  surgery"  which  he  desired 
to  practice,  "the  treatment  of  cancm,  tu- 
mors, malignant  growths,  and  cutaneous  dis- 
eases.** We  cannot  Judicially  say  that  these 
disorders  are  not  so  correlated  that  they 
cannot  be  classed  as  a  "special  branch  of 
medicine  and  snrgery.**  This  question  is  a 
matter  for  determination  by  the  trial  court 
under  competent  eildence. 

For  the  reasons  given,  the  Judgment  is  re- 
versed, and  the  trial  court  directed  to  over- 
rule the  demurrer  to  the  amended  complaint 

We  concur:  I^ENNON,  F.  J.;  BIGB- 
ARDS,  3. 


(U  Cal.  App.  193) 

FORGEUS  V.  SANTA  CRUZ  COUNTT  et  al. 

(Civ.  1179.) 

(District  Court  of  Appeal,  Third  District.  Cali- 
fbmia.    Ifarch  26,  1914.    Rehearing  De> 
nied  by  Supreme  Court  May  23,  19140 

1.  BOUNDABIKS  (S  13»)— NAVlQABUt  WATEBS 

— "Usual  High-Watkb  Mabk." 

The  usual  or  ordinary  high-water  mark, 
constituting  the  boundary  of  one's  land  on  a 
tide  bay.  is  not  the  limit  of  the  monthly  spring 
tides,  but  tb«  limit  reached  by  the  neap  tides. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  II  65-101;  Dec.  Dig.  1 18.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  p.  7241.] 

2.  BOUNDAJBIBS  (8  37*)— NaVIGABU  WaTSBB— 

Obdinabt  High-Watkb  Mark— Evidence. 
Evidence  in  an  action  involving  the  south, 
era  boundary  of  plaintiff's  land^  depending  on 
the  northera  limit  of  ordinary  high  water  in  a 
tide  bay.  Held  not  to  authorize  the  finding  that 
it  was  as  far  north  as  the  southerly  boundary 
of  a  highway  granted  by  plaintiff'B  predecessor 
in  title. 

[Ed.  Note.— For  other  cases,  see  Boundaries. 
Cent  Dig.  91  184^194 ;  Dec.  Dig.  }  37.»1 


8.  Easements  (|  !•)- Deed  of  Right  of  WAt- 

A  deed  to  a  county,  the  habendum  clause  of 
which  is,  "To  have  and  to  hold  said  strip  of 
land  unto  the  said  party  of  the  second  part  for 
the  uses  and  purposes  of  a  puUic  highway  or 
street,"  does  not  convey  the  fee,  but  merely  • 
right  of  way. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  II  1,  2,  5-7;  Dec.  Dig.  {  I.*] 

4.  Navigable  Watebs  {|  44*)— Grant  or 
Easement  Along  Shobb— Ripablin  Right 
or  Gbantob. 

A  conveyance  of  an  easement  of  a  right  of 
way  for  a  highway  along  the  diore  of  the  ocean 
leaves  in  the  grantor  his  riparian  estate,  as  re- 
gards right  to  accretion. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters.  Cent  Dig.  fi§  266-278,  281,  282;  lOec. 
Dig.  I  44.*] 

5.  Navioabuc  Watebs  (J  44*>— Right  to  Ac- 

CBETION. 

The  owny  of  land  on  the  shore  of  the  ocean 
granting  to  the  county  an  easement  of  risht  of 
way  for  a  highway  along  the  shore  is  entitled  to 
accretion  due  to  the  raising  by  the  county  of  the 
roadbed  along  the  right  of  way. 

[Ed.  Note.— For  other  cases,  see  Navigable 
Waters.  Cent.  Dig.  }{  266-278,  281^  282;  Dec 
Dig.  i  44*} 

Appeal  from  Superior  Court,  Santa  Cms 
County ;  Lucas  F.  Smith,  Judge. 

Action  by  J.  A.  Forgeus  against  the  County 
of  Santa  Cruz  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Reversed. 

H.  A.  Van  C  Torchlana,  at  San  Frands- 
00,  and  W.  P.  Netherton,  of  Santa  Cniz,  for 
appellant  BenJ.  K.  Knight,  of  Santa  Cnu, 
for  respondents. 

BURNETT,  J.  The  plaintiff  is  the  own- 
er of  a  tract  of  land  near  Twin  Lakes  in 
Santa  Cruz  county,  the  bay  of  Monterey  be- 
taig  the  southerly  boundary  line  of  said  land. 
One  of  plalntiff'8  predecessors  in  interest, 
J.  C  Kimble,  by  deed  dated  September  4, 
1890,  granted  to  the  county  of  Santa  Crus, 
for  public  use  as  a  highway,  street,  or  road, 
a  strip  of  land  W  feet  in  width,  now  known 
as  the  Bast  Cliff  Drive.  It  is  the  contention 
of  ai^tellant  that  the  road  divided  the  Kimble 
land  into  two  parts,  leaving  north  c€  the 
road  high  land  and  south  of  the  road  beach 
land.  The  tract  south  of  the  road  Is  the  one 
in  dispute.  It  consists  of  sand  bills,  or  dunesr 
and  a  regular  beach,  and  there  is  no  dia^te 
that  for  years  teamsten  have  gme  onto  this 
tract  and  hauled  away  large  quantities  of 
sand,  it  being  particularly  adapted  for  plas- 
tering. In  January,  1907,  the  Santa  Cms 
Bay  View  Company,  the  predecessor  in  inter- 
est of  plaintiff,  consbucted  a  fence  around 
the  property  It  claimed  to  own  south  of  the 
road.  Openings  w^  left  in  the  fence  for  die 
use  of  the  public  in  going  on  to  the  beach, 
and  no  objection  seems  to  have  been  made 
to  any  one  carrying  away  driftwood,  but  the 
fence  excluded  the  teams  and,  under  the  di- 
rection of  one  of  the  supervisors,  and  in 
accordance  with  the  advice  of  the  district  atr 
tomey  of  the  county,  the  north  fence  was 
torn  down  and  the  teamsters  drove  again  np- 


•For  other  cases      lam*  topic  and  section  NUlfBEB  In  Dm.  Dig.  ft  Am.  Dig.  Key-No.  Series  A  B«p'r  IndexM 
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aa  tbe  beadi  for  tide  purpose  of  getting  sand. 
A  complaint  was  tliereapon  filed  In  the  su- 
perior court  for  an  InJuncUon  against  the 
conn^  of  Santa  Cruz  and  the  board  of  supers 
Tisore  as  a  whole  and  tbe  members  Uiereof 
IndlTtdually,  to  enjoin  them  from  Intoforing 
with,  molestlDK,  or  destroying  said  fence  or 
any  part  thereof  and  them  or  their  agents 
from  entering  upon  said  premises.  Tlie  court 
finmd  ttiat  all  tbe  land  south  of  said  zi^t  of 
way  Is  tide  land  which  Is  covered  by  the  neap 
tides,  that  plaintiff  has  no  right,  title,  or  in- 
terest ther^n,  and  that  the  fence  construct- 
ed was  and  is  a  public  nuisance,  defendants 
being  entitled  to  remove  the  same  and  to  pre- 
vent tbe  constmction  or  rebuilding  thereof 
at  any  point  south  of  said  right  of  way  deed- 
ed by  said  Kimble  to  tbe  eoanty  of  Santa 
Cmz. 

Manifestly — and  it  is  so  conceded — tbe  vi- 
tal point  in  the  case  relates  to  the  location  of 
the  south  line  of  ptalntUFs  land,  and  this  de- 
pends upon  the  northern  limit  of  ordinary 
high  water  in  Monterey  Bay.  It  is  the  con- 
tention of  plaintiff  that  the  ordinary  high- 
water  mark  Is  SfSO  feet,  or  thereabouts,  south 
of  the  southern  boundary  of  said  East  Cliff 
Drive  while,  as  must  be  apparent,  the  claim  of 
defendants,  which  was  approved  by  tbe  court, 
Is  that  said  boundary  of  the  drive  cor- 
responds with  said  ordinary  high-water  mark. 

If  plaintiff's  position  is  correct  or  if  said 
ordinary  high-water  mark  lies  at  any  consid- 
erable distance  south  of  said  drive,  it  would 
follow  that  the  court's  findings  cannot  be  sus- 
^talned. 

[1]  There  Is  no  dlspnte  as  to  the  signifi- 
cance of  the  expres^on  "ordinary  high  tide," 
or  that  this  lino  marks  the  said  boundary  of 
plaintiff's  land  according  to  the  common  law 
and  the  rule  which  prevails  in  this  state. 
This  terminology  does  not  refer  to  the  "lim- 
it which  the  monthly  spring  tides  reach,  tides 
which  occur  only  at  the  full  and  the  change 
of  the  moon.  •  •  ♦  The  limit  of  the 
monthly  spring  tides  Is,  in  one  sense,  the  usu- 
al high-water  mark,  for  as  often  as  those 
tides  occur,  to  that  limit  the  fiow  extends. 
But  it  Is  not  the  limit  to  which  we  refer 
when  we  speak  of  *nsuar  or  'ordinary*  high- 
water  mark.  By  that  designation  we  mean 
the  limit  reached  by  tbe  neap  tides;  that  is, 
those  tides  which  happen  between  the  fnil 
and  change  of  tbe  moon  twice  In  every  24 
hours."  Teschemacher  v.  Thompson,  18  Cal. 
11,  79  Am.  Dec.  151.  See,  also,  Gould  on  Wa- 
ters, p.  61;  Long  Beach  Land  &  Water  Co. 
T.  Richardson,  70  CaL  206i.  11  Pac.  695 ;  Val- 
entine V.  Sloss,  10.3  Cal.  215,  37  Pac.  326,  410, 
and  section  670  of  the  Ovll  Code. 

[3J  Turning  to  the  evidence,  we  can  find  no 
substantial  support  for  the  conclusion  that 
the  ordinary  high-water  mark  Is  as  far  north 
as  the  southerly  boundary  line  of  said  drive. 
As  the  controversy  is  largely  one  of  fact,  it 
seems  advisable  to  quote  quite  extensively 
from  the  testimony  of  the  witnesses. 

It  appears  thai;  in  1806,  by  the  United 


States  Geodetic  Coast  Survey,  the  line  of 
ordinary  high  tide  was  located  all  along  tbe 
coast,  and  at  different  locations  were  placed, 
so  as  to  Insure  pormanenoy  as  far  as  prac- 
ticable, bench  maiks,  a  bench  mark  bdng 
a  "mark  affixed  to  a  permanent  object  In 
tidal  obsnrations,  or  along  a  line  of  surv^, 
to  furnish  a  datum  leveL"  The  bench  mark 
for  tbe  coast  of  Santa  Cms  was  placed  on 
the  stone  steps  of  the  courthouse  at  Santa 
Cms.  According  to  custom,  said  geodetic 
survey  branch  of  the  government,  in  IfllO, 
published  Its  tide  tables  for  1911  by  means 
of  which.  In  connectloD  with  said  bench 
marks.  It  is  not  disputed  that  the  ordinary 
high-water  line  of  that  date  can  be  determin- 
ed and  located. 

A.  M.  Baldwin,  the  county  surveyor  of  the 
county  of  Santa  Cmz,  In  April,  1911,  estab- 
lished the  line  of  ordinary  high  water  along 
Twin  Lakes,  using  said  bench  mark  as  the 
base  for  his  survey,  In  connection  with  the 
data  furnished  by  said  tide  tables.  He  ex- 
plained, carefully  and  technically,  his  meth- 
od of  procedure.  Tbe  result  of  his  testimony. 
In  connection  with  the  map  complied  by  him 
according  to  his  survey,  would  be  tbe  convic- 
tion that  the  northern  boundary  Une  of  the 
ordinary  high  tide  is  something  over  240  feet 
south  of  said  drive,  and  that  it  corresponds 
sulistantially  with  tbe  meander  lines  of  the 
survey  under  which  the  United  States  patent 
was  granted  to  plaintiff's  predecessors  In  In- 
terest 

The  foregoing  surveys  and  calculations 
may  be,  of  course,  faulty;  but  If  they  can- 
not be  held  to  be  conclusive  of  the  controver- 
sy, their  significance  as  a  factor  is  readily 
apparent.  It  may  be  stated  that  the  county 
surveyor  did  not  pretend  to  testify  from  his 
personal  observation  and  knowledge  of  the 
tides. 

B.  R.  Bennett,  the  minister  of  the  Baptist 
church,  which  owns  some  property  adjolnliv 
the  beach  In  controversy,  testified: 

"I  have  known  the  property  sitaated  lontb 
of  the  road  marked  'East  Cliff  Drive*  down  to 
the  Bay  of  Monterey,  more  or  less  intimately 
for  12  years.  For  five  yean  I  have  passed  the 
property  very  often,  and  I  have  observed  it  at 
those  times.  I  have  been  on  the  property.  I 
remember  in  the  year  1907  when  tbe  Santa  Onu 
Bay  View  Company  built  a  fence  on  that  prop- 
erty. I  looked  over  the  place,  described  as 
'sand  bluff*  on  tbe  map,  about  three  days  ago, 
and  It  Beems  to  be  about  in  the  average  condi- 
tion of  tbe  past  several  years.  Taking  ttie  aver- 
age, summer  and  winter  through.  It  is  very 
nearly  the  average  tide  at  tlie  present  time." 

He  further  testified  that  the  beach  had 
"not  dianged  In  any  particular  degree  in  tbe 
last  twelve  years,  that  is,  no  permanent 
change  Is  particularly  noticeable.  There 
have  been  temporary  changes,  quite  a  num- 
ber of  slight  ones,  in  the  last  12  years,"  and 
that  tbe  ordinary  high  tide  for  12  years  has 
reached  the  Une  as  claimed  by  plaintiff. 

C.  A.  Wood,  another  witness,  testified : 

"I  have  known  tbe  property  south  of  the  coun- 
ty road,  north  of  the  Bay  of  Monterey,  and 
belonging  to  Mr.  Forgeus,  for  12  or  14  years. 
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I  have  seen  the  property  every  morning  for  the 
last  10  years.  About  130  feet  south  of  the 
county  road  is  a  jump  oS  place,  and  sand  bluff. 
OB  it  is  called  on  Uie  map.  It  may  be  180 
feet  from  the  road.  There  hai  alvays  been  a 
bluff  there,  more  or  less,  I  have  baa  occarion 
to  observe  the  flow  of  the  tides  there  as  I  pass 
along,  and  I  am  oaturally  interested  to  see  bow 
high  it  comes.  The  ordinary  high  tide  comes  to 
about  the  bluff.  That  is  the  way  that  blaff  is 
formed.   I  have  seen  it  aboat  every  day." 

The  plaintiff  testified : 

"I  bare  noUced  the  effect  of  the  tide  along 
on  this  beach  during  the  years  I  tuxve  been 
interested  there,  since  1906.  Ever  since  I  have 
known  the  property  there  has  been  from  140 
to  180  feet  of  good  dry  beach  all  the  way." 

John  J.  Stewart  has  resided  at  Twin  Lakes 
for  about  seven  years  within  200  yards  of  the 
beacb,  and  he  testified : 

"I  have  noticed  the  ebb  and  flow  of  the  tides 
quite  frequently  for  the  last  seven  years.  I 
know  the  sand  blnff.  The  ordinary  tides  come 
close  to  It,  but  the  extreme  tides  may  go  over 
the  top  and  spread  over  the  lap  of  the  beach. 
The  ordinary  tides  come  nearly  to  the  said  bluff. 
I  estimate  that  the  low  tide  Is  40  feet  below 
there  and  the  average  tide,  I  suppose,  would  be 
something  like  halfway  between  the  distance 
and  the  bluff." 

J.  B.  Armstrong  testified : 

"I  have  resided  in  Santa  Cruz  about  30  years, 
and  I  know  Mr.  Forgeua'  property,  being  ac- 
quainted around  Tvin  Lakes  and  with  the 
beach  there.  I  know  the  fence,  marked  on  this 
map,  which  is  running  about  parallel  with  the 
Cliff  Drive,  and  I  had  occasion  recently  to  look 
at  the  beacb  south  of  that  fence.  I  know  the 
sudden  jump  off  in  the  sand  there,  which  is 
marked  on  this  map  as  'sand  bluff.'  That  is 
where  the  breakers  dip  up  and  slide  back  again. 
During  my  residence  here  I  have  had  occasion 
frequently  to  notice  the  tides  there  south  of  this 
sand  bluff  on  the  Forgens  property  in  a  general 
way.  The  ordinary  high  tide  would  be  about 
halfway  from  the  lower  condition  of  the  water 
to  the  top  of  the  sand  bluff." 

Thus  far,  manifestly,  the  only  reasonable 
Inference  that  could  be  indulged  Is  In  favor 
of  appellant's  contention.  This  Inference  is 
strengthened  by  circumstantial  evidence 
which  we  deem  it  unnecessary  to  detail,  and 
the  conclusion  is  left  undisturbed  and  nn- 
affected  by  the  testimony  offered  on  behalf 
of  respondents. 

It  is  tme  that  a  large  number  <^  witnesses 
was  called  by  defendants,  but  a  careful  ex- 
amination of  the  record  shows  that  the  facts 
coDcemlng  which  they  testified  are  not  at  all 
inconsistent  with  appellant's  position,  nor 
would  It  be  a  fftlr  deduction  from  their  testi- 
mony that  the  ordinary  high  tide  reaches  or 
approximates  the  county  road.  The  atten- 
tion of  these  witnesses  was  directed  to  tmusu- 
al  tides,  storms,  and  floods,  and  this  circum- 
stance renders  their  testimony  easily  recon- 
cilable with  that  of  plaintifTs  witnesses.  We 
may  take  the  testimony  of  Adolph  Bodeman 
as  a  fair  example  for  all : 

"I  know  the  land  here  in  question,  and  am 
familiar  with  that  part  of  the  country.  I  have 
gone  over  this  land  here  in  queutiun,  at  the 
point  where  the  East  Cliff  Drive  crosses  over 
the  tracks  of  the  Union  Traction  Company  just 
before  reaching  the  Twin  Lftlces  stution  and  I 
ain  familiar  with  that  country.  *  *  *  I  have 
seen  the  tides,  the  waters  from  the  bay  up  near 


the  tracks  of  the  Union  Traction  Company  and 
near  the  lagoon,  quite  often  there.  In  reference 
to  tbe  crossing  where  the  street  crosses  the 
tracks  of  the  Union  Traction  Company,  I  have 
noticed  water  running  there,  once  decidedly  in 
March.  1905,  it  was  after  dark.  •  ♦  •  The 
water  was  on  both  sides  of  the  road,  a  little 
further  east  of  the  crossing.  The  water  was 
running  over  the  county  road  and  over  the  track 
both.  It  was  tbe  water  from  the  bay.  Diuing 
the  eight  years  I  have  been  a  street  car  con- 
ductor all  told  I  have  been  five  years  on  the 
run  between  Santa  Cruz  and  Capitola." 

And  on  cross-examination  he  teotlfled  that 
he  hAd  seen  the  water  as  high  as  the  tracks 
only  once  and  that  was  when  there  had  been 
a  high  wind  during  the  day. 

[1, 4J  Another  theory  contended  for  by  re- 
spondents is  based  upon  the  testimony  of 
some  of  the  witnesses  that  by  reason  of  ao 
cretlon  the  beach  has  been  extokted  south 
of  the  road,  and  Is  to  the  effect  that: 

"If  this  accretion  is  subject  to  private  owner* 
ship  it  belongs  to  the  county  because  the  comi- 
ty owns  the  60-foot  roadway  against  which  tb(< 
accretion  banks,  and  furthermore,  that  Kimble, 
or  his  successor,  the  appellant^  cannot  take  ad- 
vantage of  their  own  wrong  m  closing  up  the 
channel  by  erecting  an  obstruction  on  public 
land  and  claim  this  sand  as  an  accretion." 

The  facts,  however,  are  not  as  expressed 
and  Implied  in  the  foregoing  statement  It 
is  not  a  fair  construction  of  the  deed  of 
tember  4, 1890,  from  J.  C.  lUmble  to  the  coun- 
ty of  Santa  Cruz  that  it  conveyed  the  tee. 
The  Intention  was  clearly  to  grant  merely  a 
right  of  way,  the  habendum  clause  being : 

"To  have  and  to  hold  said  strip  of  land,  unto 
the  said  party  of  the  second  part,  for  the  uses 
and  purposes  of  a  public  highway  or  strent." 

The  riparian  estate  of  Kimble  was  there- 
fore not  severed  from  the  ocean. 

"A  riparian  right  Is  not  destroyed  by  the  ac- 
quisition of  an  easement  for  a  highway,  rail- 
road or  canal  along  tbe  shore."  New  Jersey 
Zinc  A  I.  Co.  V.  NUrris  Canal  &  Bkg.  Co..  44 
N.  J.  Eq.  398.  15  AtL  227,  1  L.  R.  A.  133. 

[S]  Again,  if  any  accretion  or  reliction  vas 
formed  it  was  not  caused  by  any  act  of  Kim- 
ble or  his  successors  In  Interest,  but  it  was 
due  to  tbe  act  of  the  county  in  raising  the 
roadbed  along  said  right  of  way.  It  could 
hardly  be  contended  that  the  county  by  such 
artificial  means  could  secure  the  fee  to  the 
alluvion  as  an  addition  to  its  right  of  way. 
The  alluvion  would  be  an  accession  to  the 
fee  and  not  to  Qie  easemoit  In  Tatum  v. 
City  of  St.  Louis,  125  Mo.  654.  28  S.  W.  lOOS, 
it  is  said : 

"Tbe  riparian  owner  is  entitled  to  the  land 
formed  by  gradual  and  imperceptible  accretions 
from  tbe  water,  regardless  of  the  cause  which 
produced  it  lliis  right  he  cannot  be  deprived 
of  by  tbe  acts  of  others  over  whom  be  has  no 
control,  and  for  which  he  is  in  no  way  responsi- 
ble. It  was  pertinently  said  by  Mr.  Justice 
Rwayne,  in  St.  Clair  County  v.  Lovingston,  23 
Wall.  66  [23  L.  Ed.  59}:  'It  is  insisted  by  the 
learned  counsel  for  the  plaintiff  in  error  that 
the  accretion  was  formed  wholly  by  obstruc- 
tions placed  in  tbe  river  atjove,  and  hence  that 
the  rules  upon  the  subject  of  alluvion  do  not 
apply.  If  the  fact  be  so,  the  consequence  does 
not  follow.  There  is  no  warrant  for  the  propo- 
sition. The  proximate  cause  was  tbe  deposit 
made  by  the  water.  Whether  the  flow  of  water 
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was  Qfltoral  or  affected  bj  artUdal  ouana  ia 

itnmaterial."' 

There  are  many  dedalona  to  Qie  same  ef- 
fect, and  tbey  recognize  tbe  principle  as  ex- 
pressly stated  In  some  of  them,  that  the  right 
of  allnrion  to  be  Iqrmed  in  tbe  tutim  is  an 
inherent  and  essential  attribnto  of  tbe  origi- 
nal proprtetorsfalp  and  Is  a  vested  right,  with 
all  the  usual  Incidents  of  such  property  In- 
terest 

Cleaiiy,  there  Is  a  dlsttoctkm  between  this 
case  and  that  where  a  stmctiire  ts  erected, 
by  tbe  state  or  manldpality,  on  land  below 
the  line  of  ordinary  high  water.  In  the  l&t- 
tgr  case  tbe  deport  of  allarion  caused  by 
such  structure  would  not  Inure  to  the  bene- 
fit of  the  riparian  owner.  This  Is  pointed 
out  in  Dana  t.  Jackson  Street  Wharf  Ca.  81 
Cal.  118.  89  Am.  Dec.  164,  wher^  It  Is  held 
that,  "In  case  of  purpresture  or  encroach- 
ment by  the  erection  of  a  wharf  in  the  Bay 
of  San  Francisco  beyond  the  dty  front,  the 
right  to  recover  possession  Is  in  the  people, 
and  not  in  the  owner  of  the  land  adjoining 
on  the  city  front,"  and  furthermore: 

"Tbe  owner  of  a  lot  upon  tbe  water  front  of 
San  Francisco,  as  establuhed  by  statute,  below 
low-water  mark,  is  not  a  'riparian  proprietor 
in  the  sense  in  which  that  term  is  used  in  the 
law  of  tide  waters,  for  the  water  front  of  San 
Francisco  is  of  statutory  construction." 

Therein  the  court,  though,  recognizes  the  gen- 
eral rule  as  follows : 

"As  to  the  lands  gained  from  the  sea  by  al- 
luvion, i.  e.,  by  the  washing  up  of  sand  or 
earth,  bo  aa  in  time  to  make  terra  firms,  the  law 
Is  held  to  be  that  if  this  gain  be  by  little  aiid 
little,  by  small  and  imperceptible  degrees,  it 
Hhall  fo  to  the  owner  of  the  land  adjoining. 
2  BL  Com.  61." 

It  is  also  apparent  that  quite  a  different 
situation  Is  presented  in  the  case  of  San  Pe- 
dro, etc.,  R.  R.  Co.  T.  Hamilton.  161  Cal.  610, 
110  Pac.  1073,  »7  I*  R.  A.  (N.  S.)  686.  This 
is  shown  by  the  following  quotation  from  the 
opinion: 

"That  qaestion  may  be  thus  broadly  stated. 
When  the  Constitution  (article  15, 1  3)  declares 
'all  tide  lines  within  two  miles  of  any  incor^ 
porated  city  or  town  In  the  state,  and  fronting 
on  the  waters  of  any  harbor,  estuary,  bay,  -or 
inlet  used  for  tbe.  purposes  of  navigation,  shall 
be  witlilield  from  grant  or  sale  to  private  per- 
suaa,  partuersfaipa  or  corporations,*  dues  tbe 
languoRe  forbid  the  leasing  for  a  term  of  any 
part  of  such  lands?  For  the  consideration  of 
the  question  stated,  'tide  lands'  as  thus  used 
in  the  Coostitution  will  be  construed  more 
broadly  than  in  tbe  ordinary  signification  of 
lands  covered  and  uncovered  by  the  daily  efflux 
and  reflux  of  the  tide.  It  will  be  construed  to 
embrace  lauds  properly  described  as  submerged 
hinds  (Ward  v.  Willis,  SI  N.  C.  183,  72  Am. 
Dec.  670),  such  as,  in  major  part,  the  lands 
here  io  controversy  noquestionably  were.  The 
pbratie  will  be  so  construed  to  carry  out  the 
manifest  intent  of  the  framera  of  the  Constitu- 
tion, to  pruti'ut  the  harbors  of  cities  and  towns 
from  falling  mto  private  monopolistic  owner- 
ship." 

It  la  thus  to  be  seen  that  the  case  bad  noth- 
ing to  do  with  tbe  subject  of  accfetloD  or  the 
Interpretation  of  a  patent  from  the  general 


government  prescribing  as  one  of  tbe  bonnd- 
arles  of  the  land  a  navigable  bay. 

The  case  of  Pollard's  Lessee  v.  Hagan,  8 
How.  212, 11  L.  Ed.  565,  has  no  bearing  upon 
tbe  question  before  us.  The  point  of  con- 
troversy there  was  whether  the  United  States 
or  the  stats  of  Alabama  was  clothed  with 
sovereignty  over  lands  on  navigable  watera 
below  ordinary  high  water,  and  It  was  held 
by  tbe  United  States  Supreme  Court  that 
this  power  belonged  to  the  state,  and  that  tbe 
"right  of  the  United  States  to  the  public 
lands,  and  the  power  of  Congress  to  make  all 
needful  rules  and  regulations  for  the  sale 
and  disposition  tbereof,  conferred  no  power 
to  grant  land  In  Alabama  which  was  below 
usual  high-water  mark  at  tbe  time  Alabama 
was  admitted  into  the  Union."  The  United 
States  having  Issued  its  patent  to  land  below 
the  usual  high-water  mark,  the  patent  was 
therefore  void  and  conveyed  no  title,  and 
manifestly  no  accretion  could  inure  to  the 
benefit  of  the  patentee. 

The  decision  In  Gook  t.  IfcCIure,  68  N.  X. 
437,  17  Am.  Rep.  270,  tamed  Uptm  the  o^iir 
Ion  of  the  court  as  thus  expressed : 

"I  think  tbe  language  of  the  deed  indicates  a 
clear  intention  to  establish  a  fixed  and  perma- 
nent line,  and  not  one  changeable  by  the  chang- 
es in  the  high-water  mark  of  tbe  water  in  tba 
iwnd." 

It  was  therefore  held  that  whether  allu- 
vion had  been  formed  had  nothing  to  do 
with  tbe  location  of  the  boundary  of  the 
grantee's  land. 

Nixon  V.  Walter,  41  N.  J.  Eq.  103.  3  AU. 
385,  was  similar  to  the  New  Tork  case,  su- 
pra, and  It  was  held  that  the  deed  conveyed 
the  land  by  explicit  boundaries,  one  of  wbidi 
was  "high-water  mark,"  and  that  the  line 
thus  given  was  a  fixed  and  permanent  on^~ 
'*tbei  line  of  high  water  at  tbe  date  of  tbe 
deed,  and  does  not  follow  the  changes  of  the 
high-water  mark."  No  one,  of  course,  will 
deny  that  the  parties  to  a  deed  may  fix  tbe 
line  of  the  ordinary  high  tide  as  it  exists 
at  the  time  of  tbe  execution  of  the  deed  as 
a  boundary  for  the  land  conveyed. 

Eichelbei^er  v.  Mills  Land,  eta,  Co.,  9 
Cal.  App.  628, 100  Pac.  117,  to  the  extent  tbat 
it  is  in  point  at  all,' supports  tbe  position  of 
appellant,  Inasmuch  as  It  Is  held  that  a  tract 
of  land  described  as  bordering  upon  tbe  Pa- 
cific Ocean  Is  delimited  by  "the  line  to  which 
tbe  flow  of  the  water  reaches  at  ordinary  or 
neap  tide,  unaffected  by  wind  or  wave,  not 
tbe  Hue  of  extreme  high  tide  nor  extreme 
reach  of  tbe  wash  of  the  waves." 

In  Hendricks  v.  Feather  Blver  Canal  Co., 
138  CaL  423,  71  Pac  496,  tbe  familiar  princi- 
ple is  reaffirmed  tbat  In  determining  the  cor- 
rectness of  boundaries  of  public  lands  tne 
government  plat  and  surrey  which  show  that 
tbe  land  Is  to  be  bounded  by  a  river  must  be 
construed  aa  referring  to  tbe  margin  of  the 
river,  and  must  prevail  over  the  meander 
lines  run  by  tbe  surveyor  where  they  do  not 
coincide  and  that  the  meander  lines  caunot 
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limit  the  grant  In  tbe  patent  No  qoestlon 
of  that  kind  arises  here.  As  dalmed  by  ap- 
pellant: Tbe  south  boundary  line  of  plain- 
tiff's land  was  established  by  the  aurrey  of 
the  county  anrreyor.  It  coincides  substan- 
tially with  the  points  on  the  beach  establish- 
ed In  1858  by  the  surveyor  of  the  United 
States  goremment  and  with  the  map  aDd 
official  plat  of  the  surrey  of  the  lands  return- 
ed to  tbe  General  Land  Office  by  the  Surrey- 
or  General  and  mentioned  In  the  patent  of 
1867,  and  it  coincides  with  tbe  data  contain- 
ed in  the  United  States  geodetic  surrey  'Is- 
sued in  1908.  and  with  the  data  contained 
in  the  official  book  known  as  "The  result  of 
Spirit  Lereling  in  California,  1897-190r'  and 
also  with  the  rational  inference  ailsli^  from 
the  testimony  of  all  tbe  witnesses. 

As  to  the  suggestion  that  tiie  physical  con- 
dition of  the  beach  was  changed  by  tbe  clos- 
ing of  one  of  the  two  channels  extending  to 
the  ocean  from  what  Is  known  as  Woods  Xjt- 
goon,  we  think  no  comment  Is  required.  If 
we  concede  that  the  drcumstance  may  hare 
caused  tbe  said  Une  to  shift,  it  does  not  mili- 
tate In  the  least  against  appellant's  claim. 

We  think  that  it  appears  by  the  transcript 
that  tiie  judgment  herein  has  deprived  plain- 
tiff of  a  substantial  rigbt,  and  the  Judgment 
Is  therefore  rerersed. 

We  GOttcnr:  GHIPHAN,  P.  J.;  HART,  J. 


(26  Idabo,  26) 

McRETNOLDS  et  al.  r.  HARRIGFELD  et  aL 
(Supreme  Court  of  Idaho.    May  6.  1014.) 

L  Fbattus,  Statute  of  (ji  60*)— Ibbioatiok 
Ditch— Right  of  Wat— Parol  License. 
A  parol  license  for  a  right  of  way  for  a 
ditch,  if  Bonght  to  be  declared  perpetual,  would 
be  an  easement  or  interest  In  real  p^on^^t7, 
which  can  only  be  created  by  operation  of  law, 
or  a  conveyance  or  other  instrument  in  writing, 
snbBCribed  by  the  party  sought  to  be  charged. 

[Ed,  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  {§  83,  04,  05;  Dec.  Dig.  { 
60.*] 

2.  S^AUDS,  STATtrra  OF  (8  60*)— Cbeatioic  of 
Easbhent. 

Held  that,  where  tbe  erideace  fails  to  dis- 
close that  licensees  hare  expended  considerable 
money  or  made  valuable  Improvements  in  reli- 
ance apon  a  parol  license  for  a  right  of  way  for 
a  ditch,  and  fails,  further,  to  show  that  bene- 
fits or  advantages  have  accrued  to  licensors 
thereunder,  this  court  will  not  "by  operation 
of  lew"  declare  such  parol  license  an  easement, 
and  not  within  the  inhibition  of  section  6007, 
Rev.  Codes, 

[Ed.  Note.— For  othes  cases,  see  BVauds,  Stat- 
ute of.  Cent  Dig.  S&  83,  94,  06 ;  Dec  Dig.  | 
60.*] 

3.  WOBDS  AND  PHBASE8— "In  STATU  QuO." 

If  parties  are  placed  in  their  original  po- 
sition, and  with  their  original  rights,  they  are 
"in  statu  quo." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrasea,  vol.  4,  pp.  8485,  3486.] 

4.  Watebs  and  Watkb  Coubsks  (5  157*V- 
Pabol  LtCERSB— Right  to  Revoke. 

Mere  naked  possesion  by  the  llceaseaa  <tf 
a  right  of  way  created  by  parol  license  is  not 


sufficient  to  anthorlze  sudi  license  to  be  declar- 
ed irrevocable. 

[Ed.  Not&— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  1^;  Dec.  Dig.  S 
157.*] 

Appeal  finm  District  Court,  Fremont  Coun- 
ty; James  G.  Gwlnn,  Ju^. 

Action  by  A.  L.  McReynolda  and  othen 
against  George  Barrlgfeld  and  others  to 
quiet  title  to  ditch  and  right  of  way  for 
same  across  lands,  and  to  enjoin  defendants 
from  interfering  with  plaintiffs'  use  of  sama 
Judgment  for  defendants,  and  plaintifra  ap- 
peal. Affirmed. 

Mlllsaps  &  Moon,  of  St  Anthony,  and  C 
H.  Llngenfelter,  of  Boise,  for  appellants.  N. 
D.  Jackson,  of  St  Anthony,  for  respondents. 

WALTERS,  District  Judge.  The  appel- 
lants herein,  who  were  plaintiffs  below, 
brought  this  action  In  the  trial  court  to  ob- 
tain decree  quieting  In  them  title  to  a  cer- 
tain ditch  and  right  of  way  for  the  same 
across  the  lands  of  the  respondents,  who 
were  defendants  below,  and  to  obtain  an  In- 
junction perpetually  restraining  defendants 
from  Interfering  with  plaintiff's  nse  of  the 
same. 

After  trial  the  lower  court  found  that 
plaintiffs  based  their  claim  of  title  to  said 
ditch  and  right  of  way  for  tbe  same  upon 
the  fact  that  the  iHredecessors  in  interest  ot 
plalntlfb  had  procured  from  tbe  defendants 
a  verbal  license  to  construct  said  £tch  across 
defendants'  lands,  and  found,  further,  as  a 
matter  of  law  that  said  verbal  llcntse  was 
revocable  at  the  will  of  the  defei^nts.  that 
prior  to  tbe  commencement  of  said  action 
defendants,  by  certain  acts,  bad  revoked  said 
license,  and  that  plalntiffa  had  no  right,  tl- 
tl^  or  interest  In  and  to  said  dlti^  or  a  right 
of  way  for  same  ova  or  across  the  lands 
of  defendants. 

Tbe  fiicts  Involved  In  this  case  do  not  seesa 
to  be  In  serious  dispute,  and  disclose  that  la 
the  year  19(a  John  Mcintosh  and  Uscar 
Green  went  to  the  residence  of  tbe  defendant 
George  Harrlgfeld  and  represented  to  him 
that  they  vrlsbed  to  build. a  ditch  across  a 
certain  tract  of  raw,  uncultivated  land  then 
owned  by  defendants,  and  situated  some  8ev>- 
eral  miles  from  defendants'  residence. 

Tbe  defendant  Harrlgfeld  testified  lliat  In 
tbe  early  part  of  the  summer  of  1901  Mc- 
intosh and  Green  drove  up  to  his  home  on 
a  Sunday  afternoon,  and  that  Mcintosh  stat- 
ed that  he  had  a  little  hay  on  his  place  that 
be  would  like  to  save,  and  asked  p^oils> 
sion  to  make  a  ditch  across  the  land  In  gnes* 
tlon,  and  promising  that,  when  Barrlgf^ 
desired  to  cultivate  the  land,  should  the 
ditch  be  found  to  be  situated  not  as  Har^ 
rigfeld  desired,  he  would  change  the  same 
to  eadL  location  as  Harrlgfeld  should  indi- 
cate, and  that  It  was  upon  such  an  under^ 
standing  that  permission  was  given  to  Mc* 


■Tor  other  cssm  sm  aama  toplo  aad  section  NUMBBB  ta  Dec.  Die  *  Am.  Pis.  K«v-No.  8«rlM  a  Rap'r  loduw 
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Intoah  to  constmct  the  ditch  across  snch 
land. 

Mcintosh  and  Green,  who  tesUfled  on  be- 
half of  plaintiffs,  corroborated  Harrlgfeld  in 
part,  testifying,  however,  that  they  had  no 
recollection  that  Harrlgfeld  required  as  a 
condition  that  the  ditch  should  later  be 
changed,  should  he  so  desire  when  he  put  the 
land  in  cultlTation,  but  that  they  did  not 
desire  to  testify  that  HarrlgMd  had  not  so 
required. 

Mcintosh,  Green,  and  a  third  person  nam- 
ed McGavln,  neither  of  whom  are  parties  to 
this  action,  constructed  the  ditch  and  used 
the  same  for  four  or  five  years,  when  they 
aeveraUy  disposed  of  their  lands.  Green  and 
McGavlD  abandoned  such  ditch  and  claim  no 
Interest  therein;  the  plaintiffs  herein  basing 
their  claim  of  title  to  said  ditch  and  right 
of  way  for  same  on  mesne  conyeyances  from 
Iflclntosh. 

The  trial  court  further  found  the  facts  to 
be  that  the  Ucensees  (McXntosh,  Green,  and 
McGavln)  constructed  said  ditch  in  the  sum- 
mer of  1901,  and  that  they  and  the  succes- 
sors in  interest  to  the  lands  of  Mcintosh  used 
the  same  untU  the  year  1910,  at  which  time 
the  tenants  of  the  defendants  plowed  and 
cnltiTated  the  land  covered  by  said  ditch; 
that  the  tenants  of  defendants  in  the  year 
1911  again  plowed  and  cultivated  the  land 
covered  by  said  ditch,  but  that  in  the  month 
of  July  of  said  year  the  plaintiffs  opened  the 
dlch  and  again  used  the  same;  that  In  the 
year  1912  the  plaintiffs  again  undertook  to 
nse  said  ditch,  wh«i  they  were  prevented 
from  80  doing  by  defendants,  whereupon 
plaintiffs  Institnted  this  action;  that  the  land 
formerly  owned  by  the  licensee  Mcintosh, 
Ibr  the  irrigation  of  which  the  license  for 
die  constmctlon  of  said  ditch  was  obtained, 
is  the  same  land  now  owned  by  tiie  plain- 
tiffs; that  said  dltcdi  when  constructed  was 
constructed  with  reference  to  the  natural 
surface  of  the  ground,  and  without  refer- 
ence to  the  lines  or  boundaries  of  the  same; 
and  that  the  seepage  from  the  same  renders 
some  portion  of  defendants'  land  wet  and 
useless  for  farming,  and  that  it  Is  necessary 
for  deffendants  to  construct  flumes  over  said 
diteh  in  order  to  irrigate  some  portions  of 
thtir  own  laud. 

It  further  appears  that  in  the  year  1911 
the  plaintiff  McReynolds  and  the  defendant 
George  Harrigfeld  had  some  conversation 
about  the  location  of  the  ffitch  in  question, 
whea  Harrigfeld  Informed  UcReynolds  that, 
if  he  must  take  water  acrtus  defendants' 
land,  defendants  would  grant  plaintiffs  a  full 
right  of  way  for  the  same  across  defendants* 
land,  to  be,  however,  Constructed  along  the 
fence  line,  and  of  sufficient  capacity  to  con- 
vey the  40  Imiiee  of  water  owned  by  plain- 
tiffs, where  defendant  asserted  it  could  be 
easily  constructed,  would  cause  no  damage, 
and  be  out  of  the  way  of  everybody.  To  this 
otter,  the  plalntlfl  HcBeynolds  refused  to 


accede,  instating  that»  if  the  ditdi  was  re- 
built elsewhere  it  should  be  done  by  defend- 
ants. 

Based  upon  this  record  the  trial  court 
found,  as  conclusions  of  law,  that  the  oral 
license  obtidued  by  the  licensees  (HcXntosh 
and  Green)  from  aaid  d^ndants  for  the 
construction  of  said  ditch,  and  upon  which 
plainttfTs  based  title,  was  revocable  at  the 
wUl  of  the  d^tendants;  that  the  defendants, 
prior  to  the  institution  of  this  action,  had 
revoked  said  Ucense;  that  the  platntifts 
have  no  right  or  other  interest  in  or  to  said 
ditch  or  a  right  of  way  tot  the  same,  and 
decree  was  entered  accordingly,  from  wblch 
plaintiff  prosecuted  this  ^;>peal. 

[1]  1-  It  thus  appears  that  the  precise 
question  here  for  inquiry  Is:  When  wUl  a 
parol  license  tor  a  right  of  way  for  a  ditch 
over  land  be  made  perpetual,  haTing  In  mind 
tlmt  such  right  of  way  is  an  easement  or  inr 
tuest  in  real  property,  which  section  600T  of 
the  Revised  Codes  declares  can  only  be  cre- 
ated by  opoation  of  law,  or  a  cmrreyanoe  or 
other  Instrument  in  writii^  subscribed  by 
the  party  granting  such  easement  or  right  of 
way? 

Inasm^h  as  It  la  not  claimed  tiiat  any 
consideration  passed  to,  or  benefit  has  been 
received  by,  the  defendants  for  tito  license 
granted  to  construct  the  dltdi  across  deftaid- 
ants'  land,  this  case,  therefore,  does  not  fall 
within  the  rule  announced  by  this  court  up- 
holding oral  ^craements  for  such  purposes  in 
the  following  cases:  Stowell  v.  Tucker,  T 
Idaho,  312,  62  Pac.  1033;  Feeney  v.  Chester. 
7  Idaho,  324.  63  Pac.  192;.  Male  T.  Leflang, 
7  Idaho,  848,  63  Pac.  108. 

[2]  2.  It  should  further  be  borne  In  ndnd 
that  the  record  in  this  case- is  abstdut^ 
silent  as  to  what  amount  of  monay  the  li- 
censees or  their  successora  in  interest  may 
have  expended,  If  any.  In  relianoe  luion  th^ 
license,  or  oral  permlssttm  to  construct  said 
ditch;  what  additional  acreage  or  improve- 
ments, if  any.  licensee^  or  ^uit  successws, 
may  have  developed  or  made.  It  la  not 
shown  that  the  defendants  permitted  said 
ditch  to  be  constructed  because  of  any  ben^t 
or  advantage  which  may  accrue  to  them,  nor 
that  any  benefits  or  advantages  have  accrued 
to  defendants  by  reason  of  the  construction 
of  said  dltdi.  The  testimony  merely  shows 
that  defradants  had  granted  llcrasees  per- 
missitm  to  build  the  ditch,  and  that  they  had 
80  buUt  it 

The  question  involved  la  this  ain>eal  has 
received  some  considerable  attention  hy  tlw 
courts,  and  it  has  been  faeld,^  as  tiie  most 
liberal  view,  that  when  the  Ucenseee  has 
acted  under  the  authority  confemd,  and  has 
Incurred  expense  in  pursuance  of  it;  1^  mak- 
li^  valuable  Improvements  on  his  own  prop* 
erty,  or  on  the  right  of  way,  that  equity 
will  regard  it  as  an  executed  contract,  and 
will  not  permit  it  to  be  revoked,  regarding  It 
substantially  as  an  easement,  the  revocation 
of  which  would  be  a  fraud  on  tba  licensee. 
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The  Supreme  Court  of  Nevada,  In  the  case 
of  Lee  V.  McLeod,  12  Nev.  280,  has  held: 

"A  parol  license  to  erect  a  dam  upon  anoth- 
er's land,  or  to  convey  water  from  a  stream 
nmuing  through  tbe  land  of  another,  for  the 
purpose  of  erecting  and  cooductioK  a  flouring 
mill,  is,  in  our  opInioD,  irrevocable  after  tbe 
party  to  whom  the  Ucenae  is  given  has  execut- 
ed it  by  erecting  the  mill,  or  otherwise  ezpend- 
ed  his  money  upon  the  faith  of  the  license/' 

In  Oie  case  of  Bowman  t.  Bowman,  S5  Or. 
279.  S7  Pac.  646,  It  is  said : 

"For  the  rtile  is  well  settled  in  this  state 
that  a  parol  license  cannot  be  revoked  after  the 
licensee  has  expended  money  or  performed  la- 
bor in  making  valuable  and  permanent  improve- 
ment on  real  property  upon  the  faith  of  such 
license." 

The  question  here  mooted  seems  to  have 
been  exhaustively  considered  by  the  Supreme 
Court  of  Oregon  In  the  recent  case  of  Shaw 
V.  Froffltt,  57  Or.  192,  110  Pac.  1092,  Ann. 
Cas.  1013A,  63,  wherein  the  following  lan- 
guage Is  quoted  with  approval: 

*Tbe  cases  are  practically  agreed  that  on 
strict  common-law  principles  a  bare  license  is 
revocable  at  the  will  of  the  licensor,  even 
though  executed;  but  it  is  held  by  a  very  re- 
spectable Une  of  authorities,  as  in  the  reported 
ease,  that  on  principles  of  equity  the  revoca- 
tion of  a  license  after  the  licensor  has  stood 
bv  and  permitted  the  licensee  to  incur  consider- 
able expense  on  the  faith  of  the  license  would 
amount  to  a  constructive  fraud,  worliing  an  es- 
toppel in  the  licensee's  favor." 

To  the  same  effect  Is  Great  Falls  Water 
Works  Co.  v.  Great  Northern  By.  Co.,  21 
Mont.  487,  54  Pac.  063.  See,  also,  28  Cyc. 
646,  and  cases  cited. 

This  court  has  hereofore  recognized  such 
principle  of  law  In  the  case  of  Howes  v. 
Barmon,  11  Idaho,  64,  81  Pac.  48,  69  L.  R.  A. 
568,  114  Am.  St  Rep.  255,  where  it  Is  held 
that  a  court  of  equity  will  not  lend  enforce- 
ment to  a  parol  license  for  an  easement  In 
realty  where  the  party  invoking  Its  aid  has 
not  parted  with  any  consideration  or  prop- 
erty, and  DO  irreparable  damage  Is  suffered, 
and  no  fraud  Is  inflicted  upon  blm,  and 
where  he  Is  In  statu  quo  at  the  time  of  tbe 
commencement  of  his  action. 

So  in  the  case  at  bar  It  does  not  appear 
that  the  plaintiffs,  nor  their  predecessors  In 
interest,  parted  with  any  consideration  or 
property  for  the  permission  given;  neither 
does  it  appear  that  plaintiffs  will  suffer  ir- 
reparable damage  by  a  denial  of  the  court  to 
enforce  the  specific  performance  prayed ;  nor 
does  It  appear  that,  should  the  court  refuse 
to  grant  plaiutlffs  the  relief  asked,  they  will 
not  be  left  In  their  original  position,  nor  de- 
feated of  their  original  rights.  On  the  con- 
trary, they  will  be  absolutely  In  statu  quo, 
and  hence  It  clearly  appears  this  Is  not  a 
case  authorizing  or  Justifying  the  Interfer- 
ence of  a  court  of  equity  to  make  perpetual 
or  permanent  a  parol  license  for  an  easement 
In  realty. 

t3]  3.  In  the  case  of  Daly  v.  Bernstein,  6 
X.  M.  380,  23  Pac.  764.  the  Supreme  Court 
of  New  Me:cico  says : 


'In  statu  quo'  means  being  placed  in  the 
same  position  In  which  a  party  was  at  the  time 
of  the  inception  of  the  contract  which  is  aon^t 

to  be  rescinded." 

As  was  said  in  Howes  Tj  Barmon,  supra: 
"But  courts  of  equity  grant  relief  in  sa<A 
cases  upon  tbe  principal  theory  that  the  parties 
cannot  be  placed  in  the  position  they  orieinally 
occupied,  and  therefore  equity  will  compel  them 
to  live  up  to  their  agrementa." 

[41  4.  All  that  may  be  said  In  the  case 
here  conddered  la  that  the  plaintiffli,  or  li- 
censees, have  been  let  into  posaesalon  of  tbe 
property  or  right  of  way  for  ditch,  and  snch 
fact  alone  la  not  sufficient  for  a  court  of 
equity  to  declare  that  "1^  operation  of  law" 
the  proTtdons  of  section  6007.  Rev.  Codes, 
need  not  be  observed.  Howea  t.  Barmon, 
supra,  and  cases  thwe  cited. 

We  conclude  that,  upon  the  erldenoe  as 
contained  in  the  record,  and  the  law  applica- 
ble thereto,  tbe  trial  court  was  antboriaed  to 
enter  tbe  judgment  appealed  from ;  and  said 
judgment  is  affirmed,  with  costs  awarded  to 
respondents. 

AILSHIE.  a  and  SULLIVAN,  jr„  con- 
cur. 


(2S  Id&ho.  66) 
SOTJLB  v.  FIRST  NAT.  BANK  OF 
ASHTON. 

(Supreme  Court  of  Idaho.    Hay  9,  1914.) 

1.  Teiat.  (J  253*)— Instbuctions— Ignobiso 
Issues. 

Instructions  examined,  and  found  errone- 
ous. 

[Ed.  Note.— For  other  cases,  see  TrjaL  CenL 
Dig.  S§  613-623;  Dee.  Dig.  {  253.*] 

2.  BANKBUPTOr   (81  159,  166*)— PBXPEaEXCE9 

—Recovkby— Cause  of  Action— Eleme^'ts. 
In  an  action  by  a  trustee  of  a  bankrupt 
estate  to  set  aside  a  transfer  on  the  ground 
that  a  preference  has^  by  such  transfer,  been 
created  within  the  inhibition  of  the  act  of  Con- 
gress, and  the  several  acts  amendatory  there- 
of, to  establish  a  uniform  act  of  bankruptcy  in 
the  United  States  (Act  July  1, 1898,  c.  541,  30 
Stat.  644  [U.  8.  Comp.  Sl  1901,  p.  3418),  as 
amended  by  Act  Feb.  5,  1903.  c.  487,  32  StaL 
797,  Act  June  15,  1906,  c.  3333.  34  Stat  287, 
and  Act  June  26,  1010.  c.  412,  36  Stat.  838  [D. 
S.  Comp.  St.  Sapp.  1911,  pp.  1491.  1507]).  said 
trustee  must  prove  by  sumcient  evidence  that 
the  bankrupt,  (1)  while  insolvent,  (2)  within 
fonr  months  of  the  bankruptcy,  0)  made  the 
transfer  in  question,  and  (4)  that  the  creditor 
receiving  the  transfer  will  be  thereby  entitled 
to  obtain  a  greater  percentage  of  bis  debts  than 
other  creditors  of  the  same  class,  and  (5)  that 
the  creditor  bad  reasonable  cause  to  believe 
that  the  enforcement  of  Buch  transfer  woaM 
effect  a  preference. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy. 
Cent.  Dig.  §&  247,  248,  250-253.  255-258,  262. 
268-281;  Dec.  Dig.  §S  159,  166. •] 

3.  Banebuptct  (S  166*)— Pbefcbencbs— Rs- 

COVEET— INIBKT  OT  BaNKBUPT. 

In  an  action  of  this  character,  an  inqnirT 
as  to  the  intent  of  the  bankrupt  to  effect  a  pref- 
erence is  not  necessary. 

[Ed.  Note.— For  other  casea  we  Bankruptcy, 
Cent.  Dig.  H  250-263.  26&-258;  Dec.  Dig.  | 
166.*] 


*ror  other  cases  see  ume  topic  ud  section  NlTHBSa  in  Dec.  Dig.  ft  An.  Dig.  Key-No.  Serlsf  ft  Rep'r  In4«iN 
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4.  BaNKBUPTCT    <|   303*)— PBEFEBENCEfr-B«- 
COVEBT— NonCK  TO  CMDITOB— BUBDBN  OT 

PBOor.  .  . 

Tbe  burden  of  proof  tbat  the  creditor  had 
reaaonable  ?aase  to  beliere  that  the  eaforce- 
ment  of  a  tranafer  woold  effect  a  preferciiee  u 
npoD  tbe  trustee. 

[Ed.  Note.— For  otiier  eaaes,  see  Bankmptcr. 
Cent  Dig.  H  458-462;  DecTbig.  {  808.»] 

5.  Trial  (|  238*>-lH8TBTi(?noH»-REPEAiJa> 
Statute. 

An  instruction  based  upon  a  legislatiTe  en- 
actment which  had  theretofore  been  repealed, 
and  which  vaa  not  then  In  force,  is  error. 

[Ed.  Mote.— Fbr  other  cases,  see  Trial,  Cent 
Dig.  n  592-550;  Dec.  Dig.  |  2S8.*] 

6.  TBTAL  <{  192*)— IH8TBtrCTI0N»— PlXADIHO 

—Adhibsionb. 

Instruction  based  upon  lack  of  denial,  and 
adminsion  thereto  oiade,  examined,  and  found 
sufficient. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  432-434 ;  Dec.  Dig.  |  192.*] 

Ai«ieal  from  District  Court,  Frawmt  Coun- 
ty; Jamea  Q.  GwLqd,  Jndge. 

Action  by  H.  W.  Soule,  as  trustee  In  bank- 
ruptcy for  the  Asbton  Hardware  &  Imple- 
ment Company,  against  the  First  National 
Bank  of  Asbton.  Jndgmmt  for  plalutUT,  and 
defendant  appeals.  Berersed  and  remanded. 

N.  D.  Jackson,  of  St  Anthony,  for  appel- 
lant Soale  *  Soule,  of  St  Anthony,  for 
respondent 

WALTERS,  District  Jndge.  This  action 
was  brought  tn  the  trial  oonrt  by  H.  W. 
Soule,  OB  trustee  for  the  Asbton  Hardware 
&  Implement  Company,  a  bankrupt,  as  plain- 
tiff, against  the  First  National  Bank  of  Ash- 
ton,  oa  defendant 

The  complaint  charges  tbat  certain  notes 
and  moneys  of  the  property  of  the  Hardware 
A  tmplemrait  Company  were  placed  in  the 
handa  of  defttidant  bank  tor  safe-keeping, 
pending  settlnnent  and  payment  of  the  ctalma 
of  the  creditors  of  the  Hardware  &  Imple- 
ment Compaiqr,  and  Uiat,  within  fbnr  months 
prior  to  the  instltntion  of  the  bankruptcy  pro- 
ceedings, the  defendant  bank  conspired  with 
the  Hardwarde  ft  Implement  Company,  and 
Converted  the  nfitea  and  money  to  Its  own  nse, 
and  refused,  upon  demand,  to  deliver  the 
same  to  the  trustee;  that  sold  act  of  con- 
Terslmi  thua  created  the  defendant  bank  a 
preferred  creditor.  In  violation  of  the  act  of 
Congress  of  the  United  States  to  estabUah  a 
imlform  act  of  bankruptcy.  Plaintiff  aaka 
for  Judgmnat  against  defendant  tot  tbe  value 
of  the  notes  and  money,  and  that  the  trans- 
fer of  the  same  be  set  aside  as  a  prefteoenoe 
]>rohlblted  under  said  Bankruptcy  Act 

1.  After  answer  the  eauae  was  tried  to  a 
jury,  and  Judgment  rendored  in  favor  of  tbe 
idaintlff  as  prayed  for. 

[1]  The  defendant  a^eals,  and  assigns  aa 
tmoT  the  giving  of  certain  tuatmctlons  by 
tbe  court 

Inetrnctlons  Nos.  3  and  6  were  In  par^  and 

«a  ohiected  to,  as  follows: 


"(3)  You  are  therefore  Instructed  Qiat,  if  yon 
find  tbat  the  notes  in  gnestion  In  this  case  were 
not  transferred  and  assigned  by  the  bankrupt 
company  to  defendant  in  good  faith  and  four 
months  prior  to  the  date  of  filing  the  petition 
In  bankruptcy,  and  that  defendant  refuses  to 
account  for  them  to  plaintiff,  then  the  plaintiff 
is  entitled  to  recover  their  value  in  this  action, 
end,  if  yon  find  that  the  monear  in  question 
was  not  placed  in  defendant  bank  In  the  regu- 
lar coorse  of  business,  as  hereinafter  defined, 
but  was  placed  therein  for  the  benefit  of  all 
creditors,  then  tbe  title  to  the  same  is  also  in 
tbe  plaintiff,  and  he  Is  entitled  to  recover  the 
same  in  this  action." 

"(6)  Yon  are  further  instructed  that  where  a 
preference,  as  defined  in  tbe  last  instruction, 
IS  given  by  a  bankrupt  to  one  creditor  over  oth- 
er creditors,  that  it  is  the  duty  of  the  trustee 
of  the  Iwnkmpt  to  take  such  proceedings  as 
msv  be  necessary  to  set  such  preference  aride, 
and  any  property  that  is  taken  by  one  cred- 
itor from  tbe  bankrupt  which  creates,  or  will 
operate  as,  a  preference,  as  defined  in  tbe  last 
Instruction,  ukes  tbe  same  subject  to  tbe  title 
of  the  trustee  to  recover  tbe  property  or  its 
value  to  be  taken  hack  into  thie  estate  of  the 
bankrupt  and  distributed  as  provided  under  the 
bankrupt  act  And,  if  you  find  from  tbe  evi- 
dence tnat,  within  four  months  before  the  filinf 
of  tbe  petition  in  the  bankruptcy  proceediuge, 
the  bankrupt  made  a  transfer  of  the  notes  Id 

JiueatioD  to  the  defendant,  and  the  effect  and 
orce  of  such  transfer  would  be  to  enable  the 
bank  to  obtain  a  greater  percentage  of  the  debt 
due  the  bank  than  any  other  such  creditor  of 
the  same  class,  then  you  are  inetrocted  that 
such  transfer  is  void,  and  that  tbe  plaintiff  is 
entitled  to  recover  the  said  property,  or  its 
value,  fran  said  dtf«idanta  in  this  proceeding." 

It  ia  objected  by  the  appellant  that  said 
two  instructions  are  at  fault.  In  that  they 
do  not  take  into  consideration  Uio  provisions 
of  subdivision  *'b''  of  section  13  of  chapter 
487  of  the  Laws  of  the  Fifty-Seventh  Con- 
gress, approved  FAruary  S,  1903  (32  U.  S. 
Stats,  at  U  797).  ammding  section  00  of  the 
old  act,  and  ^fining  0ie  conditions  under 
which  a  preference  slutll  he  voidable  by  the 
trustee ;  sold  aubdlvlalon  *V  being  in  part  as 
follows: 

"b.  If  a  bankrupt  shall  have  given  a  pref- 
erence, and  tbe  person  receiving  it  or  to  be 
benefited  thereby,  or  his  agent  acting  therein, 
shall  have  bad  reasonable  cause  to  believe  that 
it  was  Intended  thereby  to  give  a  preference^  it 
shall  be  voidable  by  tbe  trustee,  and  be  may  re- 
coves  the  proper^  er  its  vdue  from  such  per- 
son.  *   f  •** 

Appelant  urges  tbst  Instmctlona  8  and  0, 
■opra,  ahoald,  because  of  the  provision  laat 
quoted,  be  qualified  by  requiring;  before  tbe 
trustee  can  recover,  proof  that  the  d^Wdant 
bank  "liad  reasonable  cause  to  believe  that 
It  was  Intended  thweby  to  itf  v«  a  prefmsnee," 
and, that  such  ondaaion  oonstltnteB  a  fiital 
defect 

It  Is  asserted  by  counsel  for  appellant,  and 
cmceded  by  eonhsei  for  resptnideut,  tliat  sub- 
division "b**  of  seetloD  IS,  snpra,  was  the 
law  at  Uie  time  tbSM  action  was  ilastitnted, 
but  our  investigation  has  led  to  the  dlscovuy 
that  such  was  not  the  law,  InasmnidL  aa 
said  BubdivlBlon  "b,"  upon  which  counsel  rdy, 
was  further  amended  by  chapter  412  of  the 
Laws  of  the  Sixty-First  Congress,  approved 
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June  2S,  1910  (36  U.  S.  Stats,  at  L.  838). 
whicb  ameiidmeDt  was  in  force  a  year  priur 
to  the  institution  of  the  bankruptcy  proceed- 
ings involved  herein,  and  almost  three  years 
prior  to  the  trial  of  this  action,  and  wa^  a 
part  of  the  law  to  be  followed  by  the  trial 
court  In  this  action. 

Said  subdivision  "b."  as  amended  by  sec- 
tion 11  of  Chapter  412  of  the  Laws  of  the 
Sixty-First  Congress,  approved  June  25, 1910, 
in  so  far  as  the  same  is  pertinent  to  this  In- 
quiry, is  in  language  as  follows: 

"If  a  bankrupt  ahall  have  procured  or  suffer^ 
ed  a  judgment  to  be  entered  against  him  in  fa- 
vor of  any  person  or  have  made  a  transfer  of 
any  of  his  property,  and  if,  at  the  time  of  the 
transfer,  or  of  ttie  entry  of  the  judgment,  or 
of  th6  recording  or  registering  of  the  transfer 
If  by  law  recording  or  registering  thereof  is 
required,  and  being  within  four  months  before 
th«  61ing  of  the  petition  in  bankrnptcy  or  after 
the  filing  thereof  and  before  the  adjudication, 
the  bankrupt  be  insolvent  and  the  judgment 
or  transfer  then  operate  as  a  preference,  and 
the  perton  receiving  it  or  to  be  benefited  there- 
by, or  hie  agent  acting  therein,  ehall  then  have 
reaeonahle  cause  to  believe  that  the  enforcement 
of  »uch  judgment  or  transfer  looula  effect  a 
preference,  it  sbali  be  voidable  by  the  trustee 
and  he  may  recover  the  property  or  its  value 
from  such  person.   •   •   • " 

It  will  be  noted  that,  while  the  trial  court 
In  instructions  3  and  6  advised  the  jury  un- 
der what  circumstances  the  transfer  in  ques- 
tion would  be  void  and  the  plaintiff  entitled 
to  recover,  the  statement  Is  entirely  omitted 
that  before  such  transfer  would  be  void,  and 
the  plaintiff  entitled  to  recover,  that  it  must 
also  be  proven  by  plaintiff  that  the  defendant 
bank  "had  reasonable  cause  to  believe  that 
the  enforcement  of  such  judgment  or  trans- 
fer would  effect  a  preference." 

[2]  2.  In  otber  words,  the  plalnUff  In  this 
case,  before  a  right  of  recovery  can  be  had, 
must  prove  by  sufficient  evidence,  not  only 
that  the  bankrupt,  (1)  while  insolvent,  (2) 
within  four  months  of  the  bankruptcy,  (3) 
made  the  transfer  In  question,  and  (4)  that 
the  creditor  receiving  the  transfer  will  be 
thereby  entitled  to  obtain  a  greater  percent- 
age of  hl3  debt  than  other  creditors  of  the 
same  class  (Klmmerle  v.  Farr,  189  Fed.  295. 
Ill  C.  C.  A.  27),  but  must  also,  in  addition, 
prove  (6)  that  the  creditor  "had  reasonable 
cause  to  twlieve  that  the  enforcement  of  such 
judgment  or  transfer  would  effect  a  prefer- 
ence." 

The  Jury  was  not  advised  that  the  plain- 
tifTs  right  of  recovery  was  predicated  also 
upon  this  last  requirement,  and  they  were 
thus  permitted  to  find  a  verdict  against  de- 
fendant up<m  an  Insnffldent  and  an  incorrect 
^atement  of  required  proof. 
.  [S]  8.  It  wUl  be  noted  that,  prior  to  the 
amfindmeut  of  1910,  in  an  action  of  this  char- 
acter the  intent  of  the  bankrupt  to  effect  a 
preference  must  be  shown,  but  that  by  said 
amendment  such  proof  Is  not  now  required. 
Xhis  statement  finds  expression  in  1  Loveland 
on  Bankruptcy,  878,  In  the  following  lan- 
guage: 


"Prior  to  the  amendment  of  1910  the  intent 
of  the  bankrupt  to  prefer  was  essential  to  a 
preference.  The  act  as  originally  passed,  and, 
as  amended  in  1903,  included  as  an  element  at 
voidable  preference  that  the  creditor  'bad  rea- 
sonable cause  to  believe  that  It  was  intended 
thereby  to  give  a  preference.'  Tliis  laneuage 
was  beld  to  imply  that  the  debtor  moat  intend 
the  transfer  to  be  a  preference  at  the  time  iz 
was  made.  The  intent  of  the  bankrupt  might 
be  presumed  from  the  necessary  result  of  the 
transaction.  This  language  of  section  60  of  the 
act  was  clianged  by  tlie  amendment  of  1910  to 
'had  reasonable  cause  to  believe  the  enforcement 
of  such  jud^ent  or  transfer  would  effect  a 
preference.'  This  makes  the  intent  of  the  debtor 
immaterial.  The  test  is  clearly  the  effect  of  tlie 
transaction  without  r^ard  to  the  intent  of  the 
debtor." 

[4]  4.  In  reference  to  ^e  harden  of  proof 
as  to  the  reasonable  cause  of  belief  that  the 
enforcement  of  a  contested  transfer  would 
effect  a  preference,  it  Is  stated  in  3  Rem- 
ington on  Bankruptcy,  419,  that  "the  burden 
of  proof  of  the  existence  of  ttie  reasonable 
cause  of  belief  is  on  the  trustee,"  dting  Oetts 
r.  JanesvlUe  Grocery  Co.  (D.  C.)  163  Fed.  417; 
Calhoun  County  Bank  t.  Cain,  US  Fed.  963, 
82  C.  O.  A.  114. 

[5]  6.  It  Is  urged  counsel  for  plalntift 
respondent  here,  that  tiie  error  comiriained 
of  in  instructions  8  and  6  Is  cured  by  in- 
structlmi  16,  given  biy  the  court  to.  tira  Jut, 
which  Is  as  follows: 

"The  mere  giving  of  a  preference  to  a  cred- 
itor of  the  bankrupt  within  four  months  of  the 
filing  of  a  petition  in  bankruptcy,  or  after  the 
filing  of  a  petition  In  bankruptcy,  does  not 
make  the  preference  void,  and  it  is  not  even 
voidable,  unless  the  creditor  or  his  agent  acting 
therein  had  reason  to  believe  that  It  was  in- 
tended  thereby  to  give  a  preference." 

Counsel  for  respondent  urge  that  this  in- 
struction is  drawn  in  conformity  with  the 
amendment  of  1903,  supra,  and.  read  with 
instructions  3  and  6,  makes  a  sufficient  state- 
ment of  the  law. 

A  sufficient  answer  to  such  contention  Is 
that  instruction  No.  16  did  not  contain  a 
correct  statement  of  the  law  for  the  control 
of  tills  case,  by  reason  of  the  amendment  of 
said  subdivision  "b"  made  in  1910  and  here* 
Inbefore  discussed. 

[6]  6.  The  i>]aintiff  alleges  the  value  of  the 
notes,  by  the  collection  of  which,  by  defend- 
ant, it  is  charged  a  voidable  preference  was 
created.  Is  the  sum  of  $1,800.  For  the  fail- 
ure on  the  part  of  the  defendant  to  deny  the 
value  of  said  notes  as  laid  in  the  complaint, 
the  court  diarged  that  the  value  of  tlie  same 
was  by  defendant  admitted. 

Appellant  assigns  the  giving  of  this  instruc- 
tion as  error,  maintaining  Uiat  the  answer 
suftV^tently  denied  the  value  of  said  notes. 

We  have  examined  the  pleadings  and  the 
Instruction  In  question,  and  find  no  error  In 
the  giving  of  the  same. 

Inasmuch  as  counsel  for  the  parties  hereto 
were  each  in  error  as  to  the  law  applicable  to 
a  case  of  this  nature  at  the  time  of  trial.  It 
quite  naturally  followed  that  the  trial  coort 
erred  in  the  Instructions  given,  and,  it  ap- 
pearing tliat  such  mor  is  prejudicial  to  the 
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tights  of  tbe  appellaiit,  flUs  Judgment  mmt 
be  reversed,  and  the  cause  remanded  for  a 
new  trial.  Costs  will  be  awarded  to  appel- 
lant. 

AILSHIB.   a  J.,  and  SUUJTAN, 
concnr. 


(26  Idabo,  8) 

WBIOHT  V.  MERRILL. 
(Supreme  Court  of  Idaho.   April  18. 1914.  Re- 
hearing Denied  Jnne  1,  1914.) 

1.  EXBCUTOaS  AND  Adkinistbatobs  (8  17*)— 
Appointment  op  Administbatoe— Pbiobitt. 

The  order  of  priority  in  right  ot  adminis- 
tration on  the  estate  of  a  person  dring  intestate 
is  fixed  by  the  provisions  of  section  5351,  Rev. 
Codes. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  SS  4^-69;  Dec 
Dig.  S  i7.*] 

2.  EXBCUTOBS  AND  ADUINISTBATOBB  ($  17*)— 

Right  of  Aduinibtbation— Nonbbsidbnts. 
Section  5365,  Rev.  Codes,  which  provides 
that  administration  may  be  granted  to  one  or 
more  competent  persons,  although  not  otherwise 
entitled  to  the  same,  upon  the  written  request 
of  a  person  entitled^  filed  with  the  court,  does 
not  apply  to  nonresidenta,  since  under  the  pro- 
vidong  of  section  5355  a  nonresident  is  not  com- 
petent or  entitled  to  appointment  as  an  adminis- 
trator. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators.  Cent  Dig.  |8  43-€9;  Dec. 
Dig.  I  17.*] 

8.  Executobs  and  Aduinistbatobs  (I  20*)— 
RiOBT  OP  Administbation— Pbioeitt. 

Under  the  provisions  of  section  5303,  Rer. 
Codes,  letters  of  administration  must  be  granted 
upon  proper  application,  although  It  appears 
that  otlier  persons  have  better  rights  to  tbe  ad- 
ministration, when  snch  persons  fail  to  appear 
and  claim  the  issuance  of  such  letters  to  them- 
selves within  a  reasonable  time  after  the  death 
of  the  intestate. 

[Ed.  Note.— For  other  cases,  see  Ezecators 
and  Administrators,  Cent  Dig.  H  83-105 ;  Dec. 
Dig.  i  20.*] 

4.  ExECUTOBS  and  ADVIin0iaAT<WB  (I  20*)— 
BlOBT  OF  ADUINiaTKATZOEr  —  PBXOBITX  — 

Failubb  to  Apflt. 

The  provisions  of  this  section  require  per- 
sons entitled  or  having  better  rights  to  admin- 
istration to  make  application  within  a  reason- 
able time  for  such  appointment,  and,  if  they 
fail  to  make  such  aDpIication,  letters  should  be 
granted  to  any  qualified  applicant  ^bo  makes 
applicatfon  therefor  prior  to  the  time  that  ap- 
plication is  made  by  the  one  who  may  have  bad 
a  better  right. 

[Ed.  Note.— For  other'  cases,  see  Executors 
and  Administrators,  Cent  Dig.  »  83-105;  Dec. 
Dig.  8  20.*1 

Appeal  'from  District  Court  Bear  Lake 
County ;  Alfred  Budge,  Judge.  . 

ActioD  by  Frank  Wright  against  J.  G.  Mer- 
rill. From  jud^'ment  appoiuttug  an  admin; 
istrator  of  the  estate  of  Roily  Thornton,  de- 
ceased, plaintUf  appeals.  Reversed. 

Thos.  £>.  Glenn,  of  Uontpdier,  for  appel- 
lant. Gough  ft  Kimz,  of  Montpeller,  for  re- 
spondent 

SULLIVAN,  J.  This  is  au  appeal  from  a 
Judgment  of  the  district  court  aflinnlng  the 
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dedsltHi  of  a  lurobate  court  in  the  appc^t- 
nunt  of  J.  O.  Menill  as  administrator  of  tlw 
estate  of  Body  Tbomton,  deceased. 

It  appears  from  the  facts  of  the  case  that 
said  deceased  was  at  one  time  a  resident  of 
the  state  of  Wyoming  and  died  intestate  in 
the  connty  of  Bear  Lak^  Idab<^  while  tem- 
porarily reading  in  Idaho.  He  left  property 
In  Bear  Lake  county  of  the  estimated  value 
of  ^525.  He  was  unmarried  at  the  time 
of  his  death,  and  none  of  his  hdrs  resided 
In  this  state.  Said  Thornton  degwrted  tills 
life  on  the  4th  day  of  May,  1012.  At  tbe  time 
of  his  death  be  left  In  the  state  of  Wyoming 
an  estate  con^stlng  of  personal  and  real 
property ;  the  real  estate  being  of  the  esti- 
mated value  of  f30,000,  and  the  personal 
property  of  tbe  value  of  $40,000l  See  In  re 
Thornton's  Estate  (Wyo.)  133  Pac.  134.  From 
that  decision,  it  appears  that  tbe  said  J.  G. 
Merrill  claimed  to  be  b^r  to  the  entire  es- 
tate under  and  1^  virtue  of  a  nuncupative 
will  allesed  to  have  been  made  by  said 
Thornton  during  bis  lifetime,  which  will 
was  held  invalid  and  void  by  said  decision 
of  tbe  Supreme  Court  of  Wyoming. 

During  the  pendency  of  said  case  In  tbe 
Wyoming  courts,  nothing  was  done  in  the 
state  of  Idaho  toward  administering  on  that 
portion  of  said  deceased's  estate  situated  In 
this  state;  but  after  said  decision  was  ren- 
dered by  the  Supreme  Court  of  Wyoming 
holding  said  nuncupative  will  invalid,  and  on 
the  29tb  day  of  July,  1013,  the  appellant 
herein  filed  his  iKtltion  In  the  probate  court 
of  Bear  Lake  county,  praying  for  letters  of 
administration  on  said  estate.  Said  petition 
was  filed  at  the  instance  and  written  request 
of  George  Thornton,  one  of  tbe  brothers  of 
said  deceased,  who  acted  therein  for  and  on 
behalf  of  himself  and  tbe  other  heirs  of  said 
deceased,  all  of  whom  were  nonresidents  of 
the  state.  The  next  of  kin  surviving  said  de- 
ceased are  as  follows:  George  Thornton, 
Hugh  Thornton,  and  Peter  Thornton,  broth- 
ers of  deceased,  Anna  J.  Thornton  McDonald, 
a  sister,  and  the  children  and  heirs  of  Perry 
Thornton,  a  brother  of  decedent,  and  the 
children  of  Mary  Thornton  Nolen^a  sister  of 
the  decedent 

To  said  petition,  tbe  respondent  Merrill, 
filed  a  protest  and  prayed  that  letters  of  ad- 
ministration on  said  estate  be  grunted  to 
htm,  and  that  tbe  application  of  said  Frank 
Wright  for  letters  be  rejected.  On  the  13th 
day  of  August  1013,  said  George  Thornton 
filed  his  verified  petition  and  affidavit  in  said 
cause,  demanding  and  requesting  that  letters 
of  administration  be  granted  to  the  appellant 
Wright 

A  hearing  was  had  by  the  probate  court  in 
said  matter,  and  the  probate  court  thereafter 
made  an  order  denying  the  application  or  peti- 
tion of  Wright  to  be  appointed  administra- 
tor, and  granted  the  application  or  petition  of 
Merrill,  and  thereupon  issued  letters  of  ad- 
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mlliistratloD  to  the  said  Merrill,  from  which 
order  Wright  appealed  to  the  district  eonrt, 
and  thereafter  said  matter  was  heard  upon 
the  records  and  flies  of  the  case  and  the  fol- 
lowing stipulation  of  facta: 

"It  is  hereby  stipulated  and  agreed  hjF  and 
between  the  parties  herein,  through  their  re- 
spective attorneys,  as  follows,  to  wit: 

"(1)  That  the  applicant,  Frank  Wright,  is  a 
resident  of  Bear  Lake  county,  Idaho,  and  is  a 
person  competent  to  administer  -on  the  estate  of 
tlie  deceased,  situate  in  said  Bear  Lake  coun- 
ty, Idaho. 

"(2f  That  the  said  deceased  left  no  wife  aor- 
vivirg  him,  that  his  only  heirs  at  law  ure  his 
brothers,  and  sisters  and  nephews  and  nieces 
named  in  the  petitions  for  letters  herein,  and 
that  all  of  Ills  said  brothers  and  sisters  and 
nephews  and  nieces  are  nonresidents  of  the 
state  of  Idaho. 

"(3)  That  George  Thornton,  a  brother  of  the 
deceased,  acting  for  himself  and  the  other  said 
heirs,  has  reQuested  in  writing  filed  in  the  pro- 
bate court  of  Bear  Lake  county,  Idaho,  the  ap- 
pointment of  the  said  Frank  Wright  as  ad- 
miniBtrator  of  the  estate  of  said  deceased,  sit- 
uate in  said  Bear  Lake  county,  Idnho. 

"(4)  That  J.  G.  Merrill,  the  protestaat  and  an 
applicant  herein,  is  a  resident  of  Beat  Lake 
county,  Idaho,  and  is  a  competent  person  to 
act  as  administrator  for  the  estate  of  said  de- 
ceased, situate  in  Bear  Lake  county.  Idaho,  and 
that  the  said  J.  G.  Merrill  it  a  creditor  of  said 
estate. 

"(5)  That  this  matter  may  be  heard  in  this 
court  at  this  time  on  the  records  and  files  here- 
in and  the  facts  stipnlated  above." 

The  district  court  thereafter  entered  a 
Judgment  afBnuing  the  deddon  of  the  pro- 
bate court  In  the  ai^oliitmeDt  of  Merrill  as 
administrator  of  said  estate. 

Two  errors  are  relied  upon:  First,  that  the 
court  erred  in  affirming  the  judgment  of  the 
probate  court  in  its  appointment  of  Merrill  as 
administrator  of  said  estate,  for  the  reason 
that  one  of  the  brothers,  on  his  own  behalf 
and  on  behalf  of  the  other  helra,  requested  the 
appointment  of  said  Wright  as  administra- 
tor ;  second,  that  the  court  erred  In  appoint- 
ing said  Merrill,  for  the  reason  that  Merrill 
had  failed  to  apply  within  a  reasonable  time 
fur  letters  of  administration,  and  not  imtU 
Wright  had  i)etltioned  for  such  appointment 
Merrill  claims  to  be  a  creditor  of  said  es- 
tate, and  bases  his  application  on  that 
ground. 

[1]  Priority  in  rights  of  administration  are 
provided  by  section  5351,  Rev.  Codes,  and 
brothers  are  fourth  in  order,  and  creditors 
tenth  in  order,  under  said  section.  Wright 
claims  the  right  of  appointment  under  the 
application  of  a  brother  of  the  deceased, 
which  brother  was  a  nonresident  of  the  state. 

It  Is  admitted  that  both  Wright  and  Mer- 
rill ore  competent  to  act  as  such  administra- 
tor; but  It  Is  contended  by  the  appellant 
that,  since  the  brother  and  other  heirs  of  said 
deceased  requested  the  appointment,  he  had 
the  preference,  because  the  brothers  of  a  de- 
ceased are  fourth  In  the  order  entitled  to  ad- 
ministration under  the  provisions  of  section 
5351,  Rev.  Codes,  and  a  creditor  is  the  tenth 
in  order. 

[2]  It  is.  also  contended  that  the  brothers 


had  a  right  to  a  preference  over  the  creditor 
under  the  provisions  ot  section  5365.  Rev. 
Codes,  even  though  they  were  nonresidaits. 
Section  5335  Is  as  follows: 

"Administration  may  be  granted  to  one  or 
more  competent  persons,  although  not  other- 
wise entitled  to  the  same,  at  the  written  re- 
quest of  the  person  entitled,  filed  in  the  court. 
When  the  person  entitled  is  a  nonresident  of 
the  state,  affidavits  taken  ex  parte  before  any 
officer  authorized  by  the  laws  of  tUs  state  to 
take  acknowledgments  and  administer  oaths  out 
of  the  state,  may  be  received  as  primary  evi- 
dence of  the  identity  of  the  party,  if  free  from 
suspicion,  and  the  fact  is  estahlished  to  the  sat- 
isfaction of  the  court." 

It  is  contended  pj  counsel  fw  respondent, 
under  the  provisions  of  section  sass,  that  a 
nonresident  brother  is  not  competent  to  serve 
aa  an  administrator,  and  for  that  reason  tlie 
provisions  of  section  5365  are  not  applicable, 
and  that  the  written  request  of  a  brother 
who  is  not  competent  to  act  as  an  administra- 
tor because  of  bis  nonresldence  does  not  come 
within  the  provisions  of  said  section;  that 
such  written  request  must  be  made  by  one 
who  Is  competent  to  act  as  an  administrator 
and  a  bona  fide  resident  of  the  state.  Coun- 
sel dtes,  In  support  of  that  contention,  In  re 
Estate  of  Thomas  Beech,  63  CaL  458.  wbidi 
case  was  decided  by  the.  Supreme  Court  of 
California  in  June,  1883.  In  that  case  two 
applications  were  made  for  letters  of  admin- 
istration, one  by  the  public  administrator,  and 
the  other  by  a  person  who  based  his  claim 
upon  the  written  request  of  a  son  of  the  de- 
ceased residing  in  Great  Britain,  and  the 
trial  court  decided  in  favor  of  the  public  ad- 
ministrator, on  the  ground  that  no  effect 
could  be  given  the  request  of  the  son  by  rea- 
son of  his  nonresldence.  The  court  there 
held,  after  reviewing  certain  other  provisions 
of  the  statute,  that  the  decision  of  the  trial 
court  was  correct.  In  the  decision  of  the  Su- 
preme Court,  reference  Is  made  to  section 
1369  of  the  Code  of  Civil  Procedure  of  Cali- 
fornia, which  declares,  among  other  things, 
that  no  person  is  competent  or  entitled  to 
serve  as  an  administrator  who  is  not  a  bona 
fide  resident  of  the  state.  That  section  cor- 
responds to  section  5355  of  the  Revised  Codes 
of  this  sthte.  The  court  there  also  refers  to 
section  13TO  of  the  Code  of  ClvU  Procedure 
of  California,  which  Is  substantially  the  same 
as  section  5365  of  the  Revised  Codes  of  this 
state,  and  the  question  determined  by  that 
court  was  whether  the  two  clauses  of  said 
sections  were  repugnant  or  irreconcilably  In- 
consistent ;  and  the  court  said: 

"The  former  positively  declares  that  no  per- 
son is  competent  or  entitled  to  serve  as  admin- 
istrator who  is  not  a  bona  fide  resident  of  the 
state.  The  latter  does  not  expressly  declare 
that  any  person  who  is  not  a  bona  fide  resident 
of  the  state  shall  be  competent  or  entitled  to 
so  serve.  It  says,  'when  the  person  so  entitled 
is  a  nonresident,*  nls  identity  may  be  proven  in 
a  certain  way.  Bnt  'the  person  so  entitled' 
never  can  be  a  nonresident  so  long  as  the  clause 
which  we  have  quoted  from  section  1369  stands 
unrepealed.  So  the  Legislature  appears  to  have 
provided  for  a  contingency  which  cannot  arise 
under  the  law  as  it  now  stands,  and,  until  that 
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contiDcency  doei  arise,  the  latter  dante  of  sec- 
tion 1379  must  remain  practicallj  Inoperative." 

The  sections  above  referred  to  of  the  Ida 
bo  Code  were  adopted  from  the  Califomia 
Code,  and  were  a  part  of  the  California 
Code  before  the  Revised  Statutes  of  1887  of 
this  state  were  adopted,  and  that  decision 
was  rendered  prior  to  1887.  We  are  there- 
fore Inclined  to  follow  the  Califomia  Su- 
preme Court  on  the  question  under  considera- 
tion and  hold  that  the  application  of  a  non- 
resident brother  and  other  heirs  of  the  deceas- 
ed does  not  give  the  person  recommended  by 
them  a  preference  right  over  any  others  enti- 
tled to  the  appointment  as  administrator  un- 
der the  provisions  of  satd  section  5351. 

[3, 4]  It  Is  next  contended  that,  since  Her* 
rlU,  as  a  creditor  of  said  estate,  neglected 
and  failed  to  apply  for  letters  of  administra- 
tion for  more  than  a  year  after  the  death  of 
said  deceased,  and  until  after  the  application 
of  Wright  had  been  made,  nnder  the  provi- 
sions of  section  5363,  the  court  erred  In  ap- 
pointing Wright  as  administrator.  Said  sec- 
tion Is  as  follows: 

"Letters  of  admiiilatratiou  must  be  granted  to 
any  applicant,  though  it  appears  that  there  are 
other  persons  hariDg  better  rights  to  the  admin- 
istration,  when  such  persons  lail  to  appear  and 
claim  the  issuing  of  letters  to  themselvea." 

It  appears  that  the  principal  part  of  the 
estate  of  said  deceased  was  situated  in  the 
state  of  Wyoming,  and  that  for  about  a 
year  after  the  deatti  of  the  deceased  Merrill 
was  attempting  to  secure  to  himself  said  en- 
tire estate  through  a  nuncupative  will  which 
the  Suppeme  Court  of  Wyoming,  In  the  case 
of  In  re  Thornton's  Estate,  supra,  held  was 
not  a  valid  will,  and  there  la  no  doubt  con- 
siderable feeling  existing  between  the  heirs 
of  said  deceased  and  the  said  Merrill.  It 
also  appears  that  the  heirs  claim  there  la 
considerably  more  property  in  Idaho  belong- 
ing to  said  estate  than  Merrill  admits  belongs 
to  the  said  estate,  and  under  all  of  the  facts 
of  the  case  It  certainly  appears  that  Wright, 
who  Is  conceded  to  be  fully  competent  to  act 
as  administrator,  ought  to  he  more  satisfac- 
tory to  all  concerned  than  one  who  has 
attempted,  rightfully  or  otherwise,  to  pro- 
cure said  entire  estate  to  himself. 

Under  the  provisions  of  said  last-mention- 
ed section,  we  think  on  account  of  the  long 
delay  of  Merrill  In  making  his  application  for 
letters  of  administration,  and  his  not  having 
made  such  application  tor  some  14  months 
after  the  death  of  the  deceased,  and  until 
after  Wright  had  made  application  for  sudi 
letters,  that  the  court  erred  in  aivcdnting 
Merrill  as  such  administrator. 

The  Judgmrat  of  the  trial  court  ia  there- 
fore reversed,  and  the  cause  la  remanded, 
with  instructions  to  the  trial  court  to  re- 
Yene  Its  former  judgment  affirming  the  Judg- 
ment of  the  probate  court,  and  reverse  the 
Judgment  or  order  of  the  probate  court  ap- 
pointing Merrill  as  administrator,  and  to  re- 


mand the  cause  to  the  probate  court  for  fur- 
ther proceedings  in  accordance  wlttt  the  views 
expressed  In  this  opinion.  Costs  are  awarded 
to  appellant 

AILSHIB,  a  X.  concnra. 


(26  Idaho,  60) 

FOX  T.  SPOKANB  INTERNATIONAI.  BT. 
CO. 

(Supreme  Court  of  Idaho.   May  9^  M14.) 

1.  Specific  Perfobmanci  Q  16*)— Contbaot 
TO    CONSTaUCT    Privatb    CaOSSIKG  OTD 

Railroad— Defense. 

Where  a  railroad  company  porcbased  a 
right  of  way  across  the  lands  of  F.,  and  paid 
certain  cash  consideration,  and  entered  into  an 
agreement  to  construct  a  crosung  over  its 
right  of  way  and  track  for  the  convenience,  use. 
and  benefit  of  F„  and  tor  loch  consideration, 
and  npott  the  execution  of  such  a  contract,  F. 
conveyed  to  the  railroad  company  such  right  of 
way,  and  the  company  constructed  its  road 
thereon,  it  will  not  be  sufficient  excuse  to  con- 
stitute a  defense  to  an  action  for  speciQc  per- 
formance of  the  contract  that  the  roads  by  and 
over  F.'s  land  have  been  changed,  and  that  the 
railroad  track  at  the  place  where  the  crossing 
was  to  be  constructed  runs  through  a  deep  cut. 
instead  of  on  the  anrface,  and  that  it  will  be 
necessan  to  build  an  overhead  crossing,  in- 
stead of  a  grade  crossing,  and  that  the  ex- 
pense of  coDstrocting  and  maintaining  tlie 
same  will  be  heavier  than  was  anticipated  by 
the  company  at  the  time  the  contract  was  made. 

[Ed,  Note.— For  other  cases,  see  Specific 
Performance,  Cent  Dig.  H  29,  86,  96;  Dec. 
Dig.  {  16.»1 

2,  Spsoirao  Pbbioricahob  (f  51*>  —  ConnaoT 

TO  C0B8IKD0T  RaILIOAD  CBOSBXIia  —  Bb- 

T0PPBI» 

Where  the  knowledge  or  means  of  knowl- 
edge of  the  future  condition  or  changes  that 
may  take  place  are  peculiarly  within  the  pos- 
sesdon  of  the  railroad  company  which  Is  about 
to  construct  a  railroad,  and  has  agreed  tc 
maintain  a  crossing  over  Its  right  of  way  and 
track,  and  it  enters  Into  a  contract  to  maintain 
a  crossing,  it  will  not  thereafter  be  heard  tc 
complain  on  the  ground  that  the  contract  wat 
unfair  and  became  more  onerous  than  was  an- 
ticipated at  the  time  the  contract  was  entered 
into  by  reason  of  the  track  having  to  be  laid 
through  a  cut,  Instead  of  on  the  surface  of  the 
gronna,  and  that  other  conAtiona  have  changed 
since  the  contract  was  entered  into. 

[Ed.  Mote.— For  other  caaet,  see  Specifle  Per- 
formance, Cent  Dig.  U  U3,  IM;  urns.  Dig.  { 
51.*] 

8.  SpECIFIO  PEBFOBMANCI  (I  1ft*) — CONTBAOT 

TO    Construct   Private   Crossing  over 

Railroad— DEnNSB. 

Facts  of  this  case  examined  and  consider- 
ed, aad  held,  that  it  is  a  proper  case  for  the 
specific  performance  of  the  contract,  and  that 
no  juBt  defense  is  presented  which  woold  ex- 
cuse or  relieve  the  company  from  spedfic  per- 
formance. 

[Ed.  Note. — For  other  cases,  see  Specific  Per- 
formance, Gent  T3ig.  {|  29,  SS,  36;  Dee.  IMg. 

i  16.*] 

Appeal  from  District  Court,  Bonner  Oovn- 
ty;  John  M.  Flynn,  Judge. 

Action  for  specific  performance  by  August  - 
Fox  against  the  Spokane  Interuatloaal  Rail- 
way Company.    From  judgment  for  plain- 
tiff, defendant  appeals.  Affirmed. 
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Allen  &  Allen,  of  Spokane,  Wash.,  and  Her- 
man B.  Taylor,  of  Sandpolnt,  for  appellant 
G.  H,  Martin,  of  Sandpoint,  for  respondent. 

AILSHIE,  C.  J.  TblB  action  was  brought 
to  compel  the  appellant  railway  company  to 
construct  an  open  crossing  over  Its  track 
where  It  runs  through  the  respondent's  land, 
and  to  lecoTer  dahiages  for  the  failure  and 
neglect  bo  to  do.  It  is  alleged  and  admitted 
that  on  or  about  the  Stb  of  November,  1905, 
respondent  and  appellant  entered  Into  an 
agreement,  by  the  terms  of  which  respondent 
agreed  to  convey  to  the  railway  company  a 
strip  of  land  100  feet  wide,  being  50  feet  on 
each  edde  of  the  center  line  of  Its  railroad 
track,  across  the  S.  E.  %  of  the  N.  W.  ^  and 
the  N.  W.  %  of  the  N.  E.  14  of  section  32, 
and  thereafter  the  railway  company  con- 
structed Its  road  across  this  land.  The  com- 
pany agreed  to  pay  the  respondent  $125  In 
cash,  and  to  constmct  and  maintain  an  open 
crossing  over  Its  right  of  way  and  track  near- 
by the  respondent's  residence.  The  right  of 
way  granted  runs  through  respondent's  land, 
dividing  It  Into  two  tracts,  one  on  each  side 
of  the  railroad  track.  Pursuant  to  this  agree- 
maxt  the  respondent  ezecated  and  delivered 
to  appellant  a  deed  for  the  rl^t  of  way 
across  the  land,  and  appeUant  paid  there- 
for 9126,  and  at  the  same  time  executed  and 
delivered  to  re^wmdent  a  wiltten  agreement 
for  the  construction  of  the  crossing,  which 
agreement  Is  as  follows: 

"Laclede,  Idaho,  Nov.  8,  1905. 

"Pursaant  to  a  deed  executed  thia  date  for  a 
right  of  way  granted  by  August  Fox  to  tbe 
Spokane  International  Railway  CompaDy  across 
KW.  H  of  N.  E.  H  and  S.  E.  %  of  N.  W.  %, 
Sec.  82  Twp.  66  N.,  R.  8  W.,  Boise  meridian, 
tbe  said  railway  agrees  to  construct  and  main- 
tain an  open  crossing  acrcms  said  right  of  way 
on  the  road  used  by  said  Fox  leading  east  from 
his  residence.  CSignedl  Spokane  International 
Railway  Company,  by  Arthur  J.  Shaw.  Bight  of 
Way  Agent" 

After  the  road  was  constructed,  the  mat- 
ter ran  along  from  time  to  time  without  any 
crossing  being  made,  and  In  the  meanwhile 
It  appMra  that  some  change  was  made  in 
tbe  public  road  or  thorougbfare  across  and 
by  reappndent's  land.  In  tbe  summer  of 
1912  the  railroad  company  fenced  its  right 
of  way,  without  making  provision  for  tbe 
construction  of  the  crossing  as  provided  for 
in  Its  agreement.  Tbereafter,  on  the  5th  day 
of  August,  1912,  respondent,  through  his  at- 
torney, made  written  demand  upon  appellant 
for  tbe  construction  of  the  crossing,  and 
thereafter,  on  the  Oth  day  of  August,  1912, 
the  president  of  the  appellant  company,  D. 
C.  Corbin,  wrote  to  the  attorney  for  respond- 
ent In  reply  to  the  demand  for  the  construc- 
tion of  the  crossing  as  follows: 

"Spokane  International  Railway  Co., 
"Spokane,  Washington,  August  6,  1912. 
"Mr.  G.  H.  Martin,  Attorney^  Sandpoint,  Ida- 
ho— Dear  Sir:   I  bave  your  letter  of  tbe  5th 
inst  Xoa  may  inform  your  client  that  we  will 


comply  with  onr  agreement  with  blm  very  abort- 
ly.  Tours  truly,  [Signed]  D.  C.  Corbin.  Presi- 
dent" 

The  controversy  arose  over  tbe  fact  that 
the  railroad  company  had  made  a  deep  cot 
through  respondent's  land  In  tbe  place  where 
it  was  agreed  this  crossiner  should  be  maln- 
tained,  and  it  became  Impracticable  to  in- 
struct and  maintain  a  grade  crossing,  but,  on 
tbe  contrary,  would  be  necessary  to  construct 
and  maintain  an  overhead  crossing  in  the 
event  any  crossing  Is  maintained  there  at 
all. 

[1-3]  The  chief  contention  made  by  appel- 
lant is  that  to  construct  and  maintain  an 
overhead  crossing  over  appellant's  road  will 
be  a  continuing  and  perpetual  expense  and 
charge  on  tbe  railroad  company,  and  that 
tbe  failure  to  construct  such  crossing  can  be 
adequately  compensated  in  damages,  and 
that  under  such  circumstances  specific  per- 
formance should  not  be  ordered.  In  Justifi- 
cation and  support  of  this  contention,  appel- 
lant quotes  at  length  from  Pomeroy  on  Con- 
tracts at  section  185,  where  the  author  dis- 
cusses the  subject  of  spedflc  performance  as 
follows: 

"Not  only  must  the  agreement  be  fair  and 
reasonable  in  its  terms  and  its  surrounding  dr- 
cumstances,  it  is  aleo  a  well-settled  doctrine 
that  its  specific  execution  must  not  be  opprea- 
sive— that  is,  tbe  performance  must  not  be  a 
great  hardship  to  the  parties.  This  rule  in- 
cludes the  one  treated  of  in  the  last  secticoi, 
since  every  unfair  contract  Is  essentially  uncon- 
scionable and  hard;  but  it  is  more  extensiTe, 
since  tbe  oppressive  nature  of  tbe  performance 
may  result  from  the  fcitiratioo  or  relations  of  the 
parties  exterior  to  and  unconnected  with  the 
terms  of  tbe  contract  itself  or  the  circumstances 
of  its  conclusion.  The  oppression  and  hard- 
ship, therefore,  which  fall  within  the  scope  of 
the  doctrine  may  result  frim  the  uneqoaL  ob- 
conacionable  provisions  of  tbe  contract  itseu,  or 
from  external  facts,  events,  or  circumstances 
which  control  or  affect  the  situation  and  rela- 
tiona  of  tbe  defendant  with  respect  to  the  per- 
formance." 

In  our  opinion,  the  present  case  is  not  one 
presenting  such  facts  as  will  bring  it  within 
the  rule  which  Mr.  Pomeroy  suggests.  Here 
the  contract  was  fairly  made,  and  the  Acta 
were  equally  known  to  both  parties.  Tbe 
promise  to  construct  and  maintain  the  cross- 
ing was  part  of  the  consideration  for  the 
right  of  way.  and,  while  its  maintenance  will 
be  a  continuing  and  permanent  charge  on  the 
railroad  company,  that  was  necessarily  In- 
cluded in  the  terms  of  the  contract,  and  must 
have  been  foreseen  and  contemplated  at  the 
time  of  the  execution  of  the  contract.  While 
it  may  not  have  been  anticipated  that  a 
grade  crossing  could  not  be  maintained,  that 
knowledge  was  peculiar  to  tbe  raUroad  com- 
pany, and  not  to  the  landowner,  and  respond- 
ent cannot  be  charged  with  such  knowledse. 
or  with  In  any  way  overreaching  appellant 
In  securing  a  contract  for  a  more  expensive 
crossing  tlian  It  could  foresee  or  anticipate. 
The  company  had  charge  of  establishing  Its 
grades,  and  In  so  laying  its  road  as  to  make 
a  cut  at  the  place  where  this  crossing  was 
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to  be  built  and  maintained.  On  tbe  other 
hand,  if  tbe  court  should  refuse  to  decree  a 
specific  performance  of  this  contract,  It  would 
result  in  perpetually  leBsenlng  the  value  of 
respoudent's  land  and  impairing  its  use  to 
the  owner,  and,  If  he  should  want  to  sell  It 
to  some  one  else,  he  would  not  be  able  to 
realize  as  much  from  such  sale  without  this 
crossing  as  he  would  be  able  to  get  with  it 

This  case  seems  to  fall  within  the  rule 
adopted  in  Lane  v.  P.  ft  1.  N.  Ry.  Co..  8 
Idaho,  230.  67  Pac.  656,  and  the  diecussion 
contained  in  the  opinion  of  that  case  fa 
applicable  here. 

The  Judgment  shouM  be  affirmed,  and  it 
ia  BO  ordered.  Costs  awarded  In  favor  of 
respondent 

SULLIYAN,  J.,  eonenra. 


m  Idaho,  7B) 

SWANSTROM  v.  FROST. 
(Supreme  Court  of  Idaho.   May  12,  1914.) 

1.  MASTKB  and  SBBTAnT  ({  278*)— InJUBIES  TO 
SBBVANT  —  NEGLIOEnCE  —  SUFEBCIENOY  OF 
EVIDEMCB. 

f^ctB  of  this  case  examined,  and  held  suf- 
ficient to  support  a  verdict  that  the  defmdant 
waa  guilt;  of  negligence,  and  to  warrant  a  ver- 
dict and  judgment  for  damages. 

[EA.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  »  954,  956-968,  96(MJ68, 
071,  972,  977;  Dec.  Dig.  |  278.*] 

2.  Appeal  aitd  Ebbob  (8  1002*)  —  Ysbdiot — 

EVIDBNCB— MABTKB  AND  SeBVAHT. 

Where  a  log  decker  waa  injured  by  being 
knocked  off  the  deck  by  a.  "gunning"  log.  ana 
sues  his  employer  for  damages,  and  charges 
that  the  master  was  negligent,  in  thfit  he  far- 
Dished  a  deaf  teamster  to  drive  th?  team  that 
was  doing  the  cross-haoUng,  and  that  he  <)ld 
not  furnish  a  reasonably  safe  place  for  the- 
team,  and  that,  on  the  contrary,  the  place  where 
tbe  team  bad  to  walk  was  so  mudi^.  swampy, 
and  unsafe  that  it  irritated  and  excited  the 
team  so  that  they  could  not  be  stopped  upon 
signal,  and  that  bis  injuries  resulted  from  ei- 
ther a  failure  of  tbe  driver  to  bear  tbe  signal 
or  tbe  inability  of  the  driver  to  stop  tbe  team 
upon  receiving  the  signal,  and  there  is  some 
evidence  in  tbe  record  which  would  sustain  ei- 
ther one  or  both  of  the  contrntions,  tbe  ver- 
dict and  Judgment  in  favor  of  the  psrty  injured 
will  not  be  disturbed,  even  though  the  prepon- 
derance of  the  evidence  is  against  bis  conten- 
tion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  H  3985-3987;  Dec.  Dig.  S 
lOOB.*) 

Appeal  from  District  Court,  Bonna  Comi- 
ty; John  M.  Flynn,  Jndge. 

Action  by  Otto  Swanstrom  against  W.  E. 
Frost,  doing  business  as  the  Frost-Cope  Lum- 
ber Company.  From  Judgment  for  plalntlfl, 
defendant  appeals.  Afflrmed. 

O.  H.  Martin,  of  Sandpolnt  for  appellant 
O.  J.  BandeUn,  of  Sandpolnt,  and  George  M. 
Ferris,  of  Spcdume,  Wash.,  for  respondent 

AILSHIB,  C.  J.  This  action  was  Institut- 
ed by  the  plaintiff  In  the  lower  court  for  the 
recovery  of  damiuces  for  personal  Injarles  re- 


sulting from  the  alleged  negligence  of  the  de- 
fendant. The  plaintiff  received  hla  injiirief< 
while  "decking"  logs.  It  appears  that  the 
plaintiff,  who  is  respondent  in  this  court, 
was  a  log  decker,  and  was  set  to  work  by  ap- 
pellant decking  sawlogs  while  the  logs  were 
being  hauled  upon  the  deck  by  means  of  a 
team  attached  to  a  long  chain,  and  the  logs 
were  thus  being  elevated  to  the  deck  by  a 
method  called  "cross-hauling."  The  team 
was  driven  by  another  employe  of  the  appel- 
lant While  the  logs  were  being  hauled  up 
the  skidway  to  the  deck.  It  was  tbe  duty  of 
respondent  to  signal  the  teamster  whenever 
he  desired  the  team  to  stop,  and  it  waa  the 
duty  of  the  teamster  to  stop  on  the  signal 
from  the  man  on  the  de<^. 

The  grounds  of  negllgeace  charged  are 
(1)  that  the  teamster  employed  by  appellant 
was  deaf,  and  could  not  end  did  not  hear 
the  signal  to  stop,  and  (2)  that  the  ground 
over  which  the  team  bod  to  trav^  in  hauling 
the  logs  onto  the  deck  was  so  muddy,  swam- 
py, and  in  such  a  dangerous  conditlott  as  not 
to  afford  tbe  team  sure  or  safe  footing,  whi<A 
resulted  In  irritating  the  team,  and  rendering 
them  unmanageable,  and  making  it  Impossi- 
ble to  stop  them  promptiy  on  giving  tbe  sig- 
nal. 

In  hanlii^  a  log  onto  the  de^,  after  the 
Heeit  had  been  built  to  a  height  of  alxmt  16 
feet,  one  end  of  the  log  moved  op  the  skid- 
way  faster  than  the  other,  polntli^  crosswise 
of  the  de<^  which  is  called  by  lumbermen 
"gunning."  The  respondent  clatans  that  lie 
gave  two  or  three  signals  to  the  driver  to 
stop,  but  that  the  driver  either  failed  to  hear 
the  signal  or  neglected  or  was  unable  to  stop 
the  team,  and  so  they  kept  golni^  and  re- 
spondent, in  bis  eftort  to  get  out  of  the  way 
of  the  log,  was  thrown  off  Hub  dedt,  recdv- 
ii^  severe  injnriest  for  which  this  action  has 
been  prosecuted.  The  case  was  tried  to  a 
Jn^,  and  a  verdict  rendered  In  favor  of  die 
respondent,  and  this  appeal  was  thereupon 
prosecuted. 

[1,2]  It  Is  contended  that  the  evldoice 
foils  to  disclose  any  negligence  on  tbe  part 
of  the  appellant,  and  that,  on  tbe  contrary, 
the  respondent  both  assumed  the  risk  and 
was  guilty  of  contributory  negligence. 

If  we  were  adjudging  this  case  in  the  ca- 
pacity of  Jurors  for  the  purpose  of  weighing 
tbe  evidence  and  determlnli^  the  preponder- 
ance of  the  evidence,  we  are  taidlned  to  the 
opinion  that-upon  tbe  record  as  It  comes  to 
us  on  aiHpeol  we  should  conclude  that  the 
respondent  both  assumed  the  risk  and  so 
contributed  in  negllgwt  acts  as  to  bar  a  re- 
covery. We  are  mindful,  however,  vt  the 
fact  that  in  this  case  there  must  have  been 
some  circumstances  and  conditions  which 
confronted  the  Jury  and  trial  court  which 
we  cannot  see  or  learn  from  a  record.  There 
is  also  some  evidence  in  the  record  which 
may  be  considered  material  and  substantial 
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that  would  support  sntih  a  verdict  In  oar 
opinion,  tbere  Is  soffldent  In  fb\a  case  to 
bring  it  within  tbe  rule  this  conrt  has  an- 
Doonced  In  Adams  t.  Bunker  Hill,  etc  Oo^ 
12  Idaho.  637,  89  Pac.  624,  U  L.  B.  A.  (N.  S.) 
844;  Carscallen  t.  CGenr  d'AIene,  etc.,  Co., 
15  Idaho,  444.  98  Pac.  622, 16  Ann.  Oas.  544 ; 
Wheeler  t.  O.  9.  &  N.  Co.,  16  Idaho,  875, 102 
Pac.  347;  Haloney  t.  Winston  Bros.,  18  Ida- 
ho, 740,  m  Pac.  1060,  47  L.  B.  A.  (N.  S.) 
634;  Maw  t.  Coast  Lumber  Co.,  19  Idaho, 
306.  U4  Pac.  0;  Staab  t.  Bocfcy  Mt  Tel.  Co., 
23  Idaho^  814, 129  Pea  1078;  and  Calkins  t. 
Blackwell  Lumber  Go..  28  Idaho,  128,  129 
Pac.  486. 

The  question  argued  by  ajvellant  that  re- 
Hpondent  was  at  fault.  In  that  he  received 
the  Injury  while  attempting  to  *^u4Ttf'  the 
log  by  throwing  his  weight  on  it  when  it  waa 
"gunning,**  Is  not  a  oontndUng  qnesUon  h«e. 
This  question  went  to  the  Jnry,  and  they  evi- 
dently thon^t  tbe  respondoit  did  not  act 
negligently  or  recklessly,  me  Jury  may  have 
concluded  that  the  team  used  on  the  "ao» 
haul"  was  not  a  safe  team,  or  that  the  driver 
was  deai^  and  that  the  empK^er  was  negli- 
gent In  fnmlahing  snch  a  team  or  sudi  a 
driver,  or  in  both  reqiects.  These  reasons 
were  advanced  by  respondent  as  grounds  of 
negUgrace  on  tbe  part  of  the  employer. 

We  find  no  error  In  the  giving  or  refusing 
to  give  instructions. 

The  Judgment  is  affirmed.  Costs  awarded 
in  favor  of  respondent 

SULLIVAN,  J.,  concurs. 

(2S  Uaha,  35} 

EIOHARDSON  v.  BOHNEY. 
(Supreme  Court  of  Idaho.    May  7,  1014.) 

1.  Appeal  and  Ebbob  (S  1026»)— Rbvikw— 
Habuless  Ebbob. 

No  Judgment  will  be  reversed  upon  appeal 
by  reason  of  errors  or  defects  In  the  proceedingt 
below  which  do  act  affect  the  substantial  rl^ts 
of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4028,  4030;  Dec  Dlf-  f 
1026.*] 

2.  BOUNDABXES  (i  37*)— HOUBSTBAn  Enibxbb 

—Evidence. 

Evidence  examined,  and  held,  that  there  Is 
substantial  evidence  to  sapport  the  verdict  and 
findings  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  §§  184-194 ;  Dec.  Dig.  S  37.*] 

Appeal  from  District  Court,  Fremont  Coun- 
ty; James  G.  Gwlnn,  Judge. 

Action  by  George  A.  Richardson  against 
Joseph  D.  Bobney.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

Mlllsaps  A  Mood,  of  St.  Anthony,  for  ap- 
pellant Soole  ft  Soule,  of  St  Anthony,  for 
respondent 

WALTERS,  District  Judge.  This  action 
was  commenced  by  the  plalntlfT  for  tbe  pur- 
pose of  ascertaining  aod  determining  the 


true  boundary  line  between  the  homestead 
entries  of  the  plaintiff  and  the  defendant. 
Joseph  D.  Bohney.  Tbe  plaintiff  and  defend- 
ant differed  as  to  the  location  of  said  line  as 
establl^ied  by  ttie  original  government  sur- 
vey. By  answer  the  defendant  put  in  Issue 
the  allegatlonB  of  the  complaint  as  to  tbe 
location  of  said  line,  and  such  question  was 
by  trial  presented  to  a  Jury,  who  leturned 
a  general  verdict  in  ftivor  of  the  plaintiff; 
and  made  answers  to  Interrogatories  in  each 
instance  favorable  to  the  oontenUon  of  tbe 
plaintiff.  The  defendant  brings  this  action 
hare  for  review  upon  ten  aadgnmeaits  of 
ror,  the  first  nine  of  whi<di  urge  that  tbe 
conrt  ored  In  overruling  the  defeidaiitfs 
objection  to  some  several  questions  on.tlie 
ground  that  tbe  same  were  incompetent.  Im- 
material, and  Irrelevant,  vrete  not  proper  re- 
buttal, or  were  not  pn^r  crosa-examlna- 
tlon. 

1.  The  record  discloses  that  this  action 
consumed  five  days  for  trial,  and  that  22 
witnesses  were  called  and  testified,  the  great- 
er number  of  them  being  returned  to  the 
stand  more  than  once;  the  transcript  of  the 
testimony  being  over  600  pages  In  volnme. 
From  the  length  of  time  occupied  In  trying 
the  case  and  the  number  of  witnesses  called, 
it  may  readily  be  seen  that  it  would  be  qulto 
extraordinary  if  erroneous  ruUngs  of  tbe 
trial  court  upon  some  several  questions  on 
tbe  ground  that  tbe  same  were  Incotnpetent, 
Imniaterial,  and  irrelevant  or  not  proper  re- 
buttal or  proper  cross-examination,  wonld 
constitute  reversible  error,  such  as  to  anthor- 
Ize  or  Justify  tbe  Judgment  being  disturbed, 
where  no  controlling  principle  of  law  was 
Involved.  Counsel  for  appellant  however,  con- 
cede that  tbe  law  of  the  case  as  announced 
and  Invoked  by  the  trial  court  was  correct 

[1]  We  can  note  no  error  In  the  parttcn- 
larg  assigned  sufficient  to  autborlae  or  re- 
quire a  reversal  of  this  Judgment  for.  If 
there  is  any  error  in  the  rulings  questioned. 
It  is  but  purely  technical,  and  In  no  sense 
and  no  manner  prejudicial,  and,  at  most,  can 
only  be  such  harmless  or  technical  error  as 
abounds  in  every  trial  of  some  considerable 
length  wbl<di  la  vigorously,  and  oftentimes 
blunderingly,  contested.  This  court  Is  ad- 
monished by  section  4231  of  the  Revised 
Codes  that  no  Judgment  shall  be  reversed 
or  affected  by  reason  of  errors  or  defects 
.which  do  not  affect  the  substantial  rights  of 
the  parties. 

[2]  2.  It  is  further  lastly  urged  by  counsel 
for  appellant  In  assignment  of  error  No.  10 
that  the  verdict  and  findings  of  the  jury 
were  not  in  accordance  with  the  evidence.  It 
may,  In  short,  be  said  that  there  la  very  sub- 
stantial evidence  to  support  the  verdict  and 
findings  of  the  Jury  and  the  Judgment  duly 
entered  herein,  and  that  In  accordance  with 
tbe  provisions  of  section  4824  of  the  Revised 
Codes,  requiring  "that  whenever  tbere  is 
substantial  evidence  to  support  a  verdict 
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the  same  shall  not  be  set  aside,"  the  Judg- 
ment entered  herein  should  not  be  set  aside 
and  is  hereby  affirmed. 

Costs  are  awarded  to  respondent. 

AILSHIE,  0.  J.,  and  SULLIVAN„J.,  con- 
cur. 


(M  H.  M.  &) 

iniXER  T.  KLASNER.   (No.  1673.) 

(Supreme  Court  of  New  Mexico.  28, 
1»14.) 

(Byllabu$  hy  the  Court.) 

1.  Injunction  ({  114*)  —  Pabtim  —  Waters 
AND  Watkb  Cotnuns.' 

It  Is  a  familiar  and  fundamental  rule  that 
a  court  can  make  no  decree  affecting  the  rigbta 
of  a  person  over  'whom  it  has  not  obtained  jn< 
riKdiction,  or  between  the  parties  before  it, 
which  so  fer  lovolrea  or  depends  upon  the 
rights  of  an  absent  person  that  complete  and 
final  Justice  cannot  be  done  between  the  par- 
ties to  the  suit  without  affecting  those  rignts. 
Held,  in  a  suit  to  enjoin  A.  from  interfering 
with  a  certain  ditch  and  the  distribution  of 
water  therefrom,  where  A.  was  acting  under 
authority  of  B.,  not  a  party  to  the  suit,  and 
who  owned  an  interest  in  the  ditch,  and  con- 
ducted water  through  the  same  for  the  irriga- 
tion of  her  lands,  that  B.  was  a  necessary  par- 
ty to  the  suit,  as  complainant's  right  to  the 
relief  depended  upon  an  adjudication  of  his  right 
to  the  use  of  the  ditch  and  water  as  against  B. 

tEd.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  §S  20S-220;  Dec.  Dig.  {  114.»1 

2.  Parties  (j  84*)— Objection— Waives. 

The  general  rule  is  that  a  defendant  must 
take  advantage  of  the  defect  of  parties  defend- 
ant by  demurrer  or  answer,  failing  in  which  the 
objectjon  is  waived,  but  this  rule  does  not 
apply  to  an  indispensable  party,  and  where  the 
court  may  not  proceed  to  a  decree  or  judgment 
witiioQt  his  presence. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  SI  134-142.  171 ;  Dec.  Dig.  S 

3.  Judgment  (5  138*)— Default— Vacation. 

A  default  judgment  will  be  set  aside  as  ir- 
regular, when  ft  appears  that  the  real  party  in 
interest  was  not  made  a  party  defendant 

VBA.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  IS  24fr-251.  264;  Dec.  Dig.  S  138.*] 

AK>eal  from  District  Court,  Ldncoln  Coun- 
ty; K  L.  Medlar.  Judge. 

Action  by  Hnrim  M.  Miller  against  LlUle 
O.  Klasner.  From  a  Judgment  lor  ptolntiff, 
defendant  appeals.  Reversed  and  remanded. 

Henehan  &  Wright,  of  Santa  F6,  for  appel- 
lant Geo.  B.  Barber,  of  Carrlzt^,  for  ap- 
pellee. 

BOBBRTS,  C.  3,  Appellee  instituted  this 
action  in  the  district  court  of  Lincoln  county, 
to  enjoin  appellant  from  Interfering  with 
his  right  to  the  use  of  a  stated  amount  of 
the  water  flowing  throi^h  an  irr^tion  ditcb, 
known  as  "the  school  laud  ditch,**  through 
which  water  was  diverted  from  the  Bio  Hon- 
do for  the  irrigation  of  appellee's  lands,  and 
certain  lands  allied  to  be  under  the  con- 
trol of  appellant  The  prayer  was  for  a  de- 
termination of  the  rights  of  the  parties  in 
and  to  said  waters,  and  an  allotment  of  the 
use  thereof  upon  certain  days  of  each  week, 


and  injunction  against  appellant  restraining 
her  from  interfering  with  the  water  during 
the  time  appellee  was  awarded  Its  use,  and 
for  general  relief.  Appellant  answered,  deny- 
ing generally  the  allegations  of  the  bill.  She 
also  filed  a  cross-complaint,  by  which  she 
asked  for  affirmative  relief  against  appellee. 
A  referee  was  appointed  by  the  court  to  take 
the  testimony  and  report  the  same  to  the 
court  Such  referee  served  notice  of  the  time 
and  place  of  bearing  by  mailing  to  the  at- 
torn^ of  each  party  a  written  notice  there- 
of. Aiipellant's  attorney,  George  W.  Prlch- 
ard,  Esq.,  who  resided  in  Santa  F6,  receiv- 
ed the  said  notice,  and  immediately  notified 
the  referee  that  he  would  not  be  able  to  be 
present  at  the  time  fixed,  by  reason  of  pre- 
vious engagements.  He  also  stated  that  he 
would  notify  bis  client  so  that  she  could 
make  other  arrangements.  The  referee  there- 
upon mailed  a  notice  of  the  time  and  plate 
of  hearing  to  the  appellant,  by  registered 
moll,  but  this  notice  was  mlssent  by  the  post 
office  authorities  to  Roswell,  N.  M.,  and  ap- 
pellant did  not  receive  the  same  until  some 
time  after  the  hearing.  Appellant  denied  re-, 
ceiving  any  information  from  her  said  at- 
torney of  his  receipt  of  said  notice  and  In- 
ability to  be  present.  At  the  time  and  place 
appointed,  or  an  adjourned  date,  the  referee 
proceeded  to  take  the  testimony,  and  reported 
the  same  to  the  court  The  court  upon  mo- 
tion, and  without  notice  to  appellant,  pro- 
ceeded to  consider  the  testimony  so  taken 
and  the  referee's  report  and  rendered  Judg- 
ment thereon.  By  its  Judgment  the  court 
awarded  and  decreed  to  the  appellee  a  two- 
thirds  In  said  ditch  and  all  the  water  fiow- 
ing  therein,  and  to  Ellen  Casey,  mother  of 
appellant  not  a  party  to  the  suit,  a  one- 
tiilrd  interest  In  said  ditch  and  all  the  water 
fiowing  therein.  Thereupon,  the  court  pro- 
ceeded to  and  did  apportion  the  use  of  said 
water  between  the  appellee  and  Ellen  Casey, 
specifying  the  days  of  each  week  when  each 
party  should  have  the  right  to  the  use  of 
the  water.  Appellant  was  perpetually  en- 
Joined  from  interfering  with  said  ditch,  or 
the  use  of  the  water  whi<^  was  awarded  to 
appellee.  From  the  record  before  us  it  Is 
aM>arent  that  appellant  was  either  the  agent 
of  her  mother,  SOea  Casey,  or  was  a  tenant 
In  commcm  with  her  mother  and  others  in 
and  to  the  lands  over  which  she  exercised 
supervision  and  control.  Within  a  few  days 
after  the  Judgment  was  entered,  appellant 
moved  the  court  to  set  the  same  aside  for 
divers  reasons,  stated  In  her  motion.  This 
motion  was  overruled,  and  the  cause  was  le- 
moved  to  this  court  by  appeal. 

[1]  Appellant  contends  that  the  court 
should  have  vacated  the  decree,  because  she 
had  no  oppqrtunlty  to  defend  her  rights. 
Waiving  this  question,  however,  the  Judg- 
mtaat  In  question  should  have  been  set  aside, 
because  It  appears  from  the  decree  itself  that 
Elllen  Casey  was  a  necessary  and  indlspen- 
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sable  party  to  the  action.  It  la  a  familiar 
and  fundamental  rule  tbat  a  court  can  make 
no  decree  afTectlng  tbe  rlgbts  of  a  person 
over  whom  It  has  not  obtained  jurisdiction, 
or  between  the  parties  before  it,  which  so 
far  involves  or  depends  upon  the  rights  of  an 
absent  person  that  complete  and  final  Justice 
cannot  be  done  between  the  parties  to  the 
suit  without  affecting  those  rights.  Shields 
et  al.  r.  Barrow,  17  How.  130,  15  h.  Ed.  158. 
Id  this  case  appellee's  right  to  the  relief 
which  he  songht  necessarily  depends  upon  a 
determination  of  his  right  to  the  use  of  the 
ditth  and  water  as  against  Ellen  Casey,  or 
the  principals,  represented  by  appellant  Un- 
til this  rlgbt  was  determined  the  court  conld 
not  rightfully  enjoin  appellant  from  using  the 
water,  as  the  representative  of  these  absent 
parties.  The  injunction  was  necessarily  pred- 
icated upon  the  prior  determination  of  these 
rights.  The  Interest  of  Ellen  Casey  was  nec- 
essarily so  Interwoven  with  the  Interests  of 
the  parties  to  this  suit  that  no  decree  could 
possibly  be  made,  affecting  the  rlgbts  of  those 
before  the  court,  without  operating  upon  her 
Interest.  Such  being  the  case,  she  was  an  In- 
dispensable party,  without  whom  the  court 
could  not  lawfully  proceed.  0.  S.  M.  Co.  v. 
V.  ft  a.  H.  W.  Co.,  1  Sawyer,  685,  Fed.  Cas. 
No.  2,990.  When  this  fact  was  developed 
by  the  evidence,  even  though  It  had  not  been 
raised  by  the  pleadings,  the  court  should 
have  taken  notice  of  the  same  and  liave  di- 
rected that  the  cause  stand  over,  In  order 
that  such  party  could  be  brought  In.  As 
was  said  by  the  Massachusetts  Supr^e 
Court,  in  tbe  case  of  Schwoerer  v.  Boylston 
Market  Association,  89  Mass.  285:  "If  there 
be  an  omission  of  an  indispensable  party,  so 
that  a  complete  decree  cannot  be  made  with- 
out him,  the  court  will  itself,  ex  mero  motn, 
take  notice  of  l^e  fact,  and  direct  the  cause 
to  stand  over,  in  order  Qiftt  such  new  party 
may  be  added." 

[1]  While  it  is  true,  the  general  rule  is  that 
a  defendant  must  take  advantage  of  the  de- 
fect of  parties  by  demurrer  or  answer,  fail- 
ing in  which  the  objection  Is  waived,  still 
this  rule  does  not  apply  to  an  indispensable 
party,  and  where  the  court  may  not  proceed 
to  a  decree  or  judgment  without  his  presence. 
Peek  V.  Peck,  33  Colo.  421,  80  Pac.  1063; 
DenlBon  v.  Jerome,  43  Colo.  466.  96  Pac.  166. 

[31  The  only  remaining  question  then  Is 
whether  the  objection  that  there  is  the  want 
of  a  necessary  and  Indispensable  party  can 
be  taken  after  a  judgment  by  default,  by 
motion  to  set  aside  the  judgment  This  qnea- 
tiqn  was  answered  in  the  affirmative  by  the 
Supreme  Court  of  Texas,  in  the  case  of  Ehell 
V.  Bursinger,  70  Tex.  120,  8  5.  W.  77.  The 
court  say:  "The  court  should  not  render  a 
judgment  there  being  the  want  of  a  neces- 
sary party  to  a  suit  The  defendant  in  such 
a  case  has  a  right  to  presume  that  the  court 
will  not  enter  an  erroneous  judgment  against 
him,  and  hence  should  not  be  held  in  default 


until  the  necessary  party  Is  brought  befoi* 
the  court  If  Judgment  by  default  be  taken, 
it  should  be  set  aside  upon  motion;  and  in 
case  the  motion  be  overruled  it  will  be  re- 
versed upon  appeal  or  a  writ  of  error."  See, 
also,  Monday  v.  Vance,  11  Tex.  Civ.  App. 
374.  S2  S.  W.  659.  and  Black  on  Judgments 
(2d  Ed.)  I  326,  where  the  author  says  tbat  a 
judgment  taken  by  default  will  be  set  aside 
as  irregular,  when  it  appears  that  a  real 
party  in  interest  waa  not  made  a  party  de- 
fendant 

This  being  true,  the  trial  conrt  should  have 
sustained  appellant's  motion  to  vacate  and 
set  aside  the  judgment  For  Its  failure  so 
to  do  the  Judgment  mast  be  reversed  and  the 
cause  remanded,  with  Instructions  to  snstain 
the  motion  to  vacate  the  judgment  and  to 
proceed  no  further  until  the  necessary  par- 
ties are  made  parties  defendant  by  amend- 
ment and  that  upon  appellant's  failure  to 
do  this  the  suit  be  dismissed,  unless  by 
amendment  issue  can  be  joined,  that  the 
r^hts  of  others  will  not  be  affected  by  tbe 
judgment;  and  it  la  so  ordered. 

HANNA  and  PABKEB,  JJ,,  ctmcoA 

(19  N.  K.  11) 

STATE  v.  PROBERT.   (No.  1,165.) 

(Supreme  Court  of  New  Mexico.    April  2& 
1914.) 

(SyllalHU  ly  the  Court,) 

1.  iNniOTMENT  AND  IlfFOBMATION  (|  HO*)  — 

SuFFiciENcy— Languaqk  OF  Statdtb. 

An  indictment  for  embezzlement  under  ac- 
tion 1123,  Comp.  Laws  1897,  in  the  exact  lan- 
guage of  the  statute  is  sufficiently  specific  to 
require  no  amplification.  It  Is  only  where  the 
terms  of  a  statute  are  so  feoeral  as  to  re- 
quire specification  of  detail  In  order  to  identify 
a  given  transaction  with  which  it  is  sought  to 
charge  a  defendant  that  the  allegations  of  an 
indictment  must  be  expanded  beyond  the  stat- 
utory terms.  To  allege  that  a  person  bu 
fraudulently  embezzled  and  converted  to  Ui 
own  use  the  money  of  another  is  to  allege  that 
be  so  did  with  intent  to  defraud.  To  do  an  act 
fraudulently  is  to  do  it  with  intent  to  cheat  and 
defraud. 

[Eld.  Note. — For  other  cases,  see  Indictment 
nnd  Information,  Cent  Dig.  {t  289-2M;  Dec 
Dig.  I  110.*] 

2.  Criminal  IjAW  <S  003*}— Motioit  fob  Cor- 

Tl  nuance— SU  FTICIENCT. 

A  modon  for  a  continuance  which  fails  to 
allege  that  the  afiiant  believes  in  the  truth  of 
tbe  fact  to  be  testified  to  by  the  absent  wit- 
ness, as  reiiuired  by  section  2980,  Comp.  Laws 
1897,  is  properly  overruled. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  §8  liM8-13til;  Dec  Dig.  { 
603.»] 

3.  Ehbbzzliubkt  {%  30*>— Indictment— Al- 
legation OF  OWNSBSHIP. 

The  title  to  money  which  ia  contracted  to 
be  deposited  by  the  vendee  to  the  credit  of  one 
tenant  in  common  is  properly  laid  in  such  ten- 
ant in  common,  notwittistanding  his  cotenaot 
may  be  entitled  to  his  share  of  the  fund  upon 
an  accounting  between  them. 

[Kd.  Note,— For  other  cases,  see  Embezzle- 
mpnt,  Cent.  Dig.  gS  44,  45;   Dec.  Dig.  S  30.*I 
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4.  BMBEZZLBKKRT    (I  m*)— iKDICTMlIfT— TA- 
BIANCI. 

Where  a  vendee  covenants  with  a  vendor 
to  depoi^t  in  a  bank  to  his  credit  a  sum  of  mon- 
ey pending  an  investigation  of  title  to  the  real 
estate,  and  attempts  to  perform  his  contract 
by  drawing  his  check  in  favor  of  the  bank  for 
tfae  amount,  which  check  and  the  proceeds 
thereof  are  embezzled  by  the  president  of  the 
bank,  and  are  never  so  deposited,  and  where  the 
check  is  not  treated  1^  the  parties  a*  a  pres- 
ent deposit  of  the  amount,  the  title  to  the 
check  and  the  proceeds  thereof  remain  the 
property  of  the  drawer  of  the  check,  and  an 
allegatioD  of  title  to  the  funds  in  the  vendor 
is  not  sustained. 

tSd.  Note. — For  other  cases,  see  Embezzle- 
ment.  Cent.  Big.  St  6&-d9;  Dec.  Dig.  8  35.*J 

Appeal  from  District  Court.  Taos  County; 
T.  D^  Leib,  Judge. 

A.  Clarence  Probert  was  convicted  ot  em- 
be^lement,  and  a^peala  Reversed  and  re- 
manded. 

A.  C.  Voorhees,  of  Baton,  and  F.  T.  Cbeet- 
liam,  of  Taos,  for  appellant  Frank  W.  Clan- 
cy»  Atty.  Gen.,' for  the  State. 

PARKER,  J.  The  appellant  was  Indicted 
for  the  crime  of  embezzlement,  under  section 
1122,  C.  L.  1897,  which  is  as  foUows:  "If  any 
officer,  agent,  clerk  or  servant  of  any  incor- 
porated company,  or  if  any  clerk,  agent,  or 
servant  of  a  private  person,  or  of  any  co- 
partnership, except  apprentices,  and  other 
persons  under  the  age  oC  sixteen  years,  shall 
embezzle  or  fraudulently  convert  to  his  own 
use.  any  money  or  property  of  another,  which 
shall  have  come  to  his  possession  or  shall  be 
under  his  care,  by  virtue  of  such  employ- 
ment, be  shall  be  deemed  by  so  doing,  to  have 
committed  the  crime  of  larceny." 

The  indictment  charged  that  the  appellant 
did  "then  and  there  unlawfully,  feloniously, 
and  fraudulently  embezzle  and  convert  to  the 
use  of  him.  the  said  A  Clarence  Probert, 
certain  property  then  and  there  of  and  be- 
longing to  Roy  A.  Clifford,  to  wit,  the  sum 
of  five  hundred  dollars,  which  said  property 
had  theretofore  come  Into  the  possession  of 
and  was  then  and  there  under  the  care  of 
him,  the  said  A.  Clarence  Probert,  by  virtue 
of  Us,  said  A  Clarence  Frobert's,  employ- 
ment as  such  officer,  agent,  and  servant  of 
such  corporation,  said  State  Savings  Bank; 
which  said  property  aforesaid,  to  wit,  the 
sum  of  Ave  hundred  dollars,  being  then  and 
there  of  the  goods  and  chattels  of  the  said 
Boy  A.  Clifford,  he,  the  said  A.  Clarence  Pro- 
bert did  then  and  there  knowingly,  willfully, 
unlawfully,  and  feloniously  take,  steal,  and 
carry  away,  contrary  to  the  form  of  the  stat- 
ute," etc. 

[1]  Appellant  moved  to  quash  the  indict- 
ment upon  several  grounds,  only  one  of  which 
Is  present  here,  viz.:  That  the  Indictment 
falls  to  allege  that  the  embezzlement  was 
committed  with  Intent  to  defraud  the  owner 
of  the  money.  Counsel  cites  Territory  v. 
Heacock.  5  N.  M.  54,  20  Fac.  171,  as  ^pport- 
Ing  their  contention.  The  Indictment  In  that 


case  was  drawn  under  section  1123,  O.  L. 
1887,  and  the  case  is  not  therefore  authority 
as  to  the  proper  lDteri>retation  of  section 
1122.  Section  1123  covers  the  crime  of  em- 
bezzlement by  carriens  of  goods  or  property, 
and  for  that  reason  the  defendant  in  the 
Heacock  Case  was  held  not  to  be  properly 
charged  In  the  Indictment,  he  being  a  Justice 
of  the  peace,  and  having  collected  a  fine  which 
he  failed  to  account  for.  The  court,  in  the 
Heacock  Case,  further  pointed  out  that  the 
Indictment  in  that  ease  was  defective,  by 
reason  of  the  fact  that  it  contained  no  alle- 
gation as  to  bow  the  defendant  became  In- 
trosted  with  the  money  with  the  embezzle- 
ment of  which  he  was  charged.  This  part  of 
the  decision  Is  entirely  Inapplicable  to  this 
case. 

The  indictment  in  this  case  charges  the 
def«idant  with  the  alleged  crime  In  the  exact 
language  of  the  statute,  and  the  terms  of 
the  statute  are  snfflelently  specific  to  require 
no  amplification  by  the  pleader.  It  Is  only 
n^ere  the  terms  of  a  statute  are  so  general 
as  to  require  specification  of  detail  in  order 
to  Identify  a  given  transaction  with  which  it 
is  sought  to  charge  a  defendant  that  the  al- 
legations of  an  indictment  must  be  expand- 
ed beyond  the  statutory  terms.  1  Bishop's 
New  Or.  Proc.  iS  62^-630;  22  Oy&  341. 

The  Attorney  General  argues  that  embez- 
zlement is  a  statutory  offense,  and  that  an 
allegation  of  Intent  to  defraud  is  not  requir- 
ed by  the  statute,  to  which  we  agree.  But. 
if  It  were  required,  it  is  contained.  In  sub- 
stance, in  the  Indictment  To  allege  that  a 
person  fraudulently  embezzled  and  converted 
to  his  own  use  the  money  of  another  is  to 
allege  that  he  so  did  with  intent  to  defraud. 
To  do  an  act  fraudulently  Is  to  do  It  with 
Intent  to  cheat  and  defraud.  State  t.  No- 
land,  111  Mo.  473,  19  S.  W.  716. 

[2]  2.  The  court  overruled  a  motion  for 
continuance  based  upon  the  absence  from  the 
Jurisdiction  of  a  witness.  The  affidavit  In 
support  of  the  motion  falls  to  allege  that  the 
defendant  believed  In  the  truth  of  the  fticts 
to  be  testified  to  by  the  absent  witness.  This 
alone  defeats  the  motion,  under  the  terms  of 
section  298«,  C.  L.  1897.  Kent  v.  Favor,  8  N. 
M.  (GUd.)  350,  6  Pae.  470. 

[$)  8.  The  most  Important  question  In  the 
case  Is  raised  by  a  motion  for  a  directed  ver- 
tUct  of  acquittal.  The  motion  was  founded 
upon  the  proposition  that  there  is  a  variance 
between  the  allegations  and  the  proof  as  to 
the  ownership  of  the  property  which  was  tJie 
snbjecf  of  the  embezzlement 

It  appears  that  one  Clifford  and  one  Chase, 
of  the  first  part,  and  one  Woody,  of  the  sec- 
ond part  entered  Into  a  contract  for  the  sale 
of  what  Is  called  the  "Hilton  Ranch" ;  that 
Woody  agreed  to  deposit  to  Clifford's  credit 
in  the  State  Savings  Bank  of  Taos  the  sum 
of  $500,  pending  the  examination  of  title  of 
the  property:  that  If  the  title  was  approv- 
ed, the  balance  of  purchase  price  was  to  be 
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likewise  deposited  to  Clifford's  credit  in  the 
Taos  Bank;  if  the  title  was  disapproved,  the 
$500  was  to  be  returned  to  Woody.  Woody 
drew  bis  check  ,od  his  bank  at  Tucumcarl  for 
$500  in  favor  of  tbe  Taos  bank,  and  deliver- 
ed the  same  to  the  defendant,  who  was  pres- 
ident of  tbe  latter  bank.  Tbe  evidence  shows 
that  this  check  was  forwarded  for  collection, 
and  in  due  time  was  collected  and  credit- 
ed to  the  accoont  of  tbe  Taos  bank.  Tbe 
embezBlement  by  the  defendant,  if  It  was 
committed,  consisted  In  placing  this  check  to 
the  credit  of  his  own  personal  account  In  tbe 
Taos  bank,  which  was  overdrawn,  on  tbe  day 
following  Its  receipt  by  the  bank,  through 
him  as  its  president  The  Indictment  alleg- 
es ownership  of  the  $600  In  Clifford. 

It  is  alleged  that  there  Is  a  fatal  variance 
between  tbe  allegations  and  tbe  proof,  be- 
canse:  First,  if  title  to  the  money  passed 
from  Woody  at  all.  It  passed  to  Clifford  and 
Chase  Jointly:  and,  second,  the  title  to  the 
money  remained  in  Woody  notil  tbe  condi- 
tions of  tbe  contract  In  regard  to  the  approv- 
al of  tbe  abstract  of  title  bad  been  complied 
with. 

The  first  proposition  above  stated  needs 

little  discussion.  It  is  true  that  it  appears 
that  Chase  was  the  joint  owner  with  Clifford 
of  the  subject-matter  of  the  contract,  but  It 
Is  likewise  true  that  the  contract  provided 
for  the  deposit  of  the  entire  purchase  price 
of  the  property  to  tbe  credit  of  Clifford  In 
the  Taos  bank.  If  Chase  was  entitled  to  re- 
ceive any  portion  of  this  purchase  price  by 
reason  of  bis  joint  ownership  it  was  a  mere 
matter  of  contract  between  Clifford  and 
Chase.  The  title  to  the  money  when  paid 
would  pass  to  Clifford,  and.  if  Chase  was 
entitled  to  any  portion  of  the  same,  Clif- 
ford simply  owed  him  the  money.  After  the 
money  was  paid  to  Clifford,  if  It  was,  tbe 
relation  between  Clifford  and  Chase  would 
become  that  of  trustee  and  beneficiary,  giving 
to  Chase  the  right  to  an  accounting  and  re- 
covery of  bis  proportion  of  the  fund.  This 
relation  between  these  two  parties  would  not 
operate  to  transfer  the  legal  title  to  Chase 
of  his  proportion  of  the  fund. 

[4]  4.  The  second  proposition  above  stated, 
that  tbe  title  to  the  money  remained  in 
Woody,  is  more  serious.  The  contract  provid- 
ed: "The  second. party  hereto  agrees  to  de- 
posit with  the  State  Savings  Bank  of  Taos. 
New  Mexico,  the  snm  of  five  hundred  dollars, 
to  be  placed  to  the  credit  of  Roy  A.  Clifford, 
pending  tbe  examination  of  title  to  the  said 
real  estate;  the  said  second  party  farther 
agrees  that  the  said  deed  and  abstract  shall 
be  sent  by  the  State  Savings  Bank  of  Taos, 
N.  H.,  to  the  International  Bank  of  Com- 
merce at  Tucumcarl,  N.  M.,  for  examination 
and  approval,  and  if  approved  the  said  sec- 
ond party  shall  send  to  the  State  Savings 
Bank  of  Taos  a  draft  of  the  said  Internation- 
al Bank  of  Commerce  of  Tucumcarl  for  tbe 
sum  of  twoity-eight  hundred  dollars,  the  bal- 
ance of  the  purchase  price  of  the  said  parcel 


of  real  estate,  to  be  placed  to  the  credit  of 
the  said  Roy  A.  Clifford.  In  case  of  nonap- 
proval  of  abstract,  tbe  said  sum  of  five  ban* 
dred  dollars  shall  be  returned  by  tbe  said 
State  Savings  Bank  of  Taos  Xo  B.  M  Woody 
at  Tucumcarl,  New  Mexico." 

After  executing  the  contract,  Clifford  and 
Woody  went  to  the  Taos  bank  and  left  a  copy 
of  the  contract  with  the  defendant,  as  its 
president  Woody  attempted  to  carry  out 
his  contract  with  Clifford,  and  drew  his  cbeck 
on  the  Tucumcarl  bank  In  fovor  of  the  Taos 
bank  for  $500,  and  delivered  the  samo  to 
the  defendant  The  check  was  forwarded 
for  collection  and  paid,  but  the  amount  was 
never  credited  bp  the  bank  to  Clifford,  nor 
did  It  obligate  itself  to  pay  him  the  same. 
Clifford  testified  In  regard  to  the  transaction 
as  follows:  "Q.  State  to  whose  credit  that 
check  was  to  have  beeen  deported?  A.  It 
was  to  have  been  placed  to  my  credit  npoB 
tbe  acceptance  of  the  deal." 

Woody  testified:  "Q,  What. was  said  there 
relative  to  this  agreement?  A.  Well,  It  was 
after  business  hours.  We  just  left  the  agree- 
ment with  Probert  and  he  filled  out  a  check 
for  $500  on  tbe  International  Bank  of  To- 
cumcarl,  and  I  signed  it,  and  he  placed  the 
cbeck  in  an  envelope,  and  was  to  leave  U 
there  until  the  deeds  were  sent  to  Tncnmcarl 
bank.  Q.  Did  yon  so  Instruct  him?  A.  Yea^ 
sir." 

On  cross-examination,  he  testified:  "Q. 
Mr.  Woody,  what  was  the  understanding  be- 
tween yon  and  Mr.  Probert  at  tbe  time  yon 
left  tbe  cbeck  there  as  to  what  be  should  do 
with  the  $500  cbeck?  A.  He  was  to  have  tho 
check  cashed  and  hold  the  money  until  tbs 
trade  was  through." 

There  is  no  evidence  that  the  Taos  bank  or 
tbe  defendant  specifically  undertook  or 
agreed  with  Clifford  to  do  anything  as  hts 
agent  Tbe  undertaking  to  him,  if  there  was 
(iif,  was  implied.  Tbe  undertaking  on  ths 
part  of  the  bank  or  the  defendant  was  with 
Woody  to  take  his  check  and  hold  It  (Woody 
says  on  direct  examination)  until  the  abstract 
of  title  was  examined,  and,  if  approved,  it 
was  to  be  turned  over  to  Clifford.  On  cross- 
examination,  he  testified  that  the  check  was 
to  be  collected  and  the  proceeds  held  pending 
tbe  closing  of  the  deal.  If  the  transaction  is 
to  be  viewed  in  the  light,  of  the  contract  and 
what  was  actually  done,  and  Woody's  testi- 
mony on  cross-examination,  the  check  was 
received  for  collection  as  the  agent  of  Woody, 
and  tbe  proceeds,  when  collected,  were  to  be 
retained  as  a  sort  of  earnest  money,  and  In 
the  nature  of  an  escrow.  But  this  latter  was 
never  done  by  tbe  defendant  or  the  bank. 
The  transaction  never  proceeded  that  far,  and 
neither  the  defendant  nor  tbe  bank  ever  dis- 
charged the  obligation  of  Woody  by  accept- 
ing tbe  money  in  escrow  under  the  terms  of 
the  contract  or  depositing  the  same  to  Clif- 
ford's credit  The  proceeds  of  the  check  weni 
intercepted  before  they  reached  tbe  destina- 
tion intended  by  the  parties.  Tbta  took  plaoa 
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the  next  day  after  the  check  was  given,  so 
far  as  any  act  of  Uie  dtfendant  is  concerned, 
by  his  placing  the  check -to  his  own  credit; 
and  thereby  paying  his  overdraft  In  the  bank. 
In  neither  of  the  views  of  the  transaction 
above  outlined  could  title  to  the  proceeds 
of  the  check  pass  to  Clifford.  In  the  first 
place,  nnder  section  189  of  oor  Negotiable  In- 
struments Law,  the  giving  of  the  dbetA  did 
not  operate  aa  an  assignment  of  the  funds 
of  the  drawer,  Woody.  Section  189,  c  83, 
Laws  of  1907.  Until  the  check  of  Woody  was 
actually  presmted  to  the  Tucumcari  bank, 
and  pfdd  out  of  his  fonds,  no  possession  or 
control  of  his  funds  could  by  any  possibility 
be  obtained  by  either  the  Taos  bank  or  the 
defendant,  and  conseqn^tly  up  to  that  time 
there  could  be  no  embezzlement  of  the  same. 
If  the  defendant  committed  any  act  of 
embezzlement  prior  to  the  payment  of  the 
Woody  <^eck,  he  embezzled  something  other 
than  the  funds  of  Woody,  and  that  some- 
thing must  bave  been  the  cbeck  itself,  and 
not  the  fnnds.  If,  on  the  other  band,  tbe 
transaction  be  treated  as  a  deposit  by  Woody 
In  tbe  Taos  bank  upon  the  handing  In  of 
the  check,  the  proceeds  to  be  applied  as 
directed  by  tbe  contract,  tbes  tbe  deposit  was 
for  collection  and  was  specific,  and  the  title 
to  tbe  proceeds  remained  in  Woody  until  tbe 
purposes  for  which  Uiey  were  deposited  had 
been  carried  out  1  Morse  on  Banks  and 
Banking,  {  185;  Covey  v.  ■Gannon,  104  Ark. 
660,  149  S.  W.  514. 

The  mere  fact  that  Woody  had  contracted 
with  Clifford  to  deposit  tbe  money  to  bis 
credit,  and  bad  employed  the  agency  of  tbe 
Taos  bank  or  tbe  defendant  to  accomplish 
that  end,  did  not  operate  to  pass  the  title  to 
his  money  to  Clifford.  It  was  a  mere  con- 
tract to  deposit,  not  a  deposit,  in  escrow. 
Something  more  was  required,  viz.:  The  mon- 
ey must  be  collected,  and  there  must  be  some 
undertaking  on  the  part  of  the  bank  to  Clif- 
ford to  bold  the  money  for  him  according  to 
tbe  terms  of  tbe  contract  If  tbe  money  it- 
self had  been  banded  in  to  the  bank  by 
Woody  and  Clifford,  together  with  tiie  con- 
tract, and  the  bank  or  the  defendant  had  ac- 
cepted it  In  accordance  wltb  tbe  terms  of  the 
contract,  then  the  charge  of  the  embezzle- 
ment of  the  same  as  tbe  property  of  Clifford 
might  be  perhaps  maintained,  be  having  a 
special  ownership  therein.  In  such  case 
Woody  might  be  held  to  be  the  agent  of  Clif- 
ford, and  tbe  latter  might  be  held  to  be  tbe 
real  depositor,  or  tbe  deposit  to  be  Joint 
Mayer  et  al.  v.  Bank,  51  Ga.  325. 

In  this  connection  It  Is  to  be  noted  that 
neither  the  bank  nor  the  defendant  received 
any  written  instructions  as  to  the  disposition 
of  the  so-called  escrow.  If  the  evidence  of 
Clifford  is  to  control,  then  the  defendant  em- 
bezzled tbe  check,  and  not  the  funds.  He  la 
not  so  charged. 

Counsel  on  both  sides  consider  the  trans- 
action as  a  deposit  of  tbe  check  for  collec- 


tion, and  en  embeszlement  of  the  funds,  and 
there  is  evidence  to  support  ttds  view.  But, 
as  we  have  seen,  if  the  d^endant  embezzled 
Qie  money.  It  was  Woody's  money*  and  not 
Clifford's.  He  is  not  so  charged. 

It  follows  from  the  foregoing  that  there 
was  a  variance  between  the  aUegaUons  and 
tile  proof  as  to  tjie  ownership  of  the  funds, 
amounting  to  a  failure  of  proof. 

Other  errors  are  assigned,  but  need  not  be 
considered. 

For  the  reasons  stated,  the  judgmmt  ot 
the  court  below  will  be  reversed,  and  the 
cause  remanded,  with  instructions  to  award 
a  new  trial,  and  It  Is  so  ordered. 

ROBERTS,  a  J.,  and  HANNA,  3^  concur. 

09  N.  K.  n> 
STATE)  T.  GOOLBT.    (So.  1628.) 

(Supreme  Court  of  New  Mezica   May  13, 
10140 

(B^ttaJnu  by  th«  Court.) 

1.  Homicide  (%%  23,  28*)— RsDucnoir  of  Ot- 

FENSB— DBUNEIMIIEBB— "MUEOBB  IK  SeO- 
OND  DBOBSB. 

Between  tbe  two  offenses,  murder  in  the 
second  degree  and  voluntary  manBlaughter,  the 

drunkenneBB  of  the  offender  forms  no  legitimate 
matter  of  inquiry ;  if  the  killing  is  tmlawful 
and  voluntary,  and  without  deliberate  premed- 
itation, tbe  offense  la  murder  In  the  second  de- 
gree, malice  being  implied,  unless  the  provoca- 
tion were  of  such  character  as  would  reduce 
tbe  crime  to  voluntary  manslaughter,  for  which 
offense  a  drunken  man  Is  equally  responsible  as 
a  sober  one.  ■ 

[Ed.  Note.— For  oth« 
Cent.  Dig.  85  35,  39,  40,  44,  45,  46,  133;  Dec. 
Dig.  §8  £S, 

For  other  definitions,  see  Words  and  Phrases. 
voL  5,  pp.  4641,  4642;  vol.  8,  p.  7727.] 

2.  Homicide   (|  252*)— Redcction  or  Or- 
nnSB— Dbunkbn  ness— Pboof. 

Where  a  defendant,  charged  with  first  de- 
gree murder,  relies  upon  tbe  defense  of  intoxlca- 
tioD  for  tbe  purpose  of  reducing  tbe  grade  of  the 
offense  to  murder  in  the  second  degree,  he  is 
.not  required  to  establish  the  fact  td  his  Intox- 
icatioQ,  or  that  at  the  time  be  inflicted  the  fa- 
ta] injuries  he  was  so  deeply  intoxicated  as  to 
be  incapable  of  forming  in  his  mind  a  deliberate 
premeditated  design  to  do  tbe  killing,  twyond  a 
reasonable  doubt  Ail  that  he  is  required  to  do 
is  to  introduce  such  evidence  as  will  raise  in  the 
minds  of  the  jurors  a  reasonable  doubt  as  to 
such  facta  in  order  to  reduce  the  grade  ijt  the 
offense  to  murder  in  the  second  degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  §8  518-522;  Dec.  Dig.  §  252.*] 

3.  GBiMXirAL  I«AW  (gS  706,  730*)-Examina- 

TION  OF  WiTRESBBS-GUIIATIVK  INSTBUO- 
HONS. 

It  is  improper  for  the  coart,  In  the  trial  of 
a  criminal  case,  to  permit  the  district  attorney 
to  ask  witnesses  if  he  (the  district  attorney) 
did  not  Instruct  said  witnesses  not  to  talk  to  any 
one  about  the  cause,  and  if  they  did  not,  in  vio- 
lation of  such  instructions,  talk  to  the  attor- 
ney for  tbe  defendant  about  tbe  facts  in  the 
cape;  and,  where  the  court  ernmeously  per- 
mits such  questions  to  be  asked  and  answered, 
it  should^  upon  request,  instruct  the  jury  tbat 
the  district  attorney  had  no  right  to  forbid  wit- 
nesses talking  to  tbe  attorney  for  tbe  defend- 
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aot  about  the  fectt  in  the  caw,  or  to  enforce 

such  an  order. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S<S  1681,  1603;  Dec.  Dig.  U 
706,  730.*] 

4.  CRiHinAX,    Law     (|  461*)— Btidkkob— 
Opinion. 

Where  mere  descriptiTC  language  is  inade- 
qnate  to  convey  to  the  jury  the  precise  facts,  or 
their  bearing  on  the  issue,  the  description  by  the 
witness  must  of  necessity  be  allowed  to  be 
■opplemented  by  bis  opinion  in  order  to  pat  the 
Jury  Id  a  position  to  make  the  final  decision  of 
the  facts.  Held,  that  the  court  erroneously 
withdrew  from  the  jury  a  statement  by  a  wit- 
ness that  the  defendant  and  deceased  appeared 
to  be  perfectly  friendly  toward  each  other  five 
minutes  before  the  killiDC. 

{Ed.  Note.— For  other  caaes,  see  Criminal 
Law  Ceut  Die  ||  1040-1042;  Dec  Dis.  i 
4B1.*] 

Appeal  from  District  Court,  Bio  Arriba 
Oounty;  B.  a  Abbott.  Judge. 

Claud  AL  Cooley  was  convleted  of  murder 
in  the  first  degree,  and  appeals.  Reversed 
and  remanded. 

The  appellant  was  Indicted  at  the  Novem- 
ber, 1912,  term  of  the  district  court  for  Rio 
Arriba  county  for  the  murder  of  one  Edwin 
A.  Glllllaud.  The  case  was  tried  to  a  jury 
at  the  June,  1918,  term,  and  resulted  in  a 
Terdict  of  murder  in  tbe  first  degree.  Motion 
for  a  new  trial  was  duly  filed,  overruled, 
and  the  appellant  sentenced  to  be  hanged  -on 
tbe  25th  day  of  July,  1913,  from  which  Judg- 
ment and  sentence  this  appeal  is  prosecuted. 

Tbe  homicide  occurred  on  the  22d  day  of 
December,  1911,  at  tbe  town  of  Chama,  in 
tbe  county  of  Rio  Arriba,  and  state  of  New 
Mexico;  the  deceased  and  the  defendant 
were  first  cousins,  and  had  practically  lived 
togetlier  as  members  of  tlie  same  family  from 
earliest  childhood.  There  was  only  about  a 
month's  difference  In  their  ages.  On  the 
night  before  the  homicide  there  had  been  a 
"Gun  Club  Danced  In  one  of  the  public  halls 
at  Chama,  at  which  guns,  cartridge  belts, 
hunting  knives,  etc.,  bad  been  used  for  dec- 
orative purposes.  Tbe  deceased,  GiUiland, 
acting  as  a  member  of  the  decorating  com- 
mittee, had  charge  of  securing  the  various 
guns  and  other  weapons  used  to  decorate 
the  halL  Tbe  appellant  did  not  go  to  the 
dance.  The  next  day,  the  22d  day  of  Decem- 
ber, Glllilaud  attended  to  the  returning  of 
the  various  guns  used  to  decorate  the  hall, 
and  brought  a  number  of  them  to  the  room 
occupied  Jointly  by  himself  and  the  appel- 
lant 

On  the  day  of  the  homicide  the  appellant, 
after  getting  his  lunch,  went  down  to  the 
depot  with  a  small  nephew  to  meet  an  older 
sister  of  the  appellant's,  who  was  expected  to 
arrive  on  the  afternoon  train  from  Denver. 
While  at  the  station  waiting  for  the  train, 
he  had  several  drinks  of  whisky  from  a 
bottle  carried  by  a  man  whom  he  met  at  tbe 
depot.  The  appellant's  sister  did  not  come  as 
upected,  and  after  the  departure  of  tbe  aft- 


ernoon trains  tbe  appellant,  with  several  oth- 
ers. Including  the  deceased,  GilUland,  mads 
tbe  rounds  of  the  ^aloona,  and  spent  the  bal- 
ance of  tb»  afternoim  playing  cards  and 
drinking. 

According  to  the  teotlmonr.  QlUlland  draiA 
very  little,  U  anything,  daring  the  afternoon, 
taking  clgara  instead  of  Ilqnor.  llie  appd^ 
l&nt  was  dzlnkliMt  whisky  during  tbe  entire 
afternoon.  About  snpper  time  tbe  defttulant 
and  tbe  deceased  left  the  Navajo  saloon  to 
go  to  supper,  but  changed  their  minds  and 
went  to  tbe  Social  <Sub  saloon,  where  tbej 
played  a  couple  of  games  of  pool  (the  appel- 
lant taking  another  drink),  then  left  and 
went  back  to  the  Navajo  saloon,  where  th^ 
met  a  friend  by  tbe  lume  of  Pogue.  Oilll- 
land  took  one  drink,  and  tbe  amtellant  and 
the  man  Pogue  took  several  drinks.  At  this 
time  tbe  appellant  began  to  feel  the  effect  of 
tbe  liquor  be  bad  taken;  but  Gllllland  was 
perfectly  sober.  At  about  this  time  the  bai^ 
tender  In  Uie  Navajo  saloon  stated  to  tbe 
appellant  that  he  bad  a  box  of  apples  down  at 
the  depot  which  be  wanted  to  get  out  ot  tbe  ex- 
press offiee  before  it  was  locked  op.  Gllll> 
land  and  the  appellant  went  down  to  tbe 
depot  and  succeeded  In  getting  tbe  box  of  ap> 
pies,  returning  with  It ;  tbe  box  bting  carried 
by  GUUland  to  tbe  saloon  from  which  they 
started.  There  the  appellant  had  at  least 
three  drinks ;  OllUland  not  talriog  any. 

At  Ufis  point  la  tbe  proceedings  there  was 
some  discussion  between  the  appellant,  the 
bartender,  and  a  man  by  the  name  of  Bran- 
son as  to  the  appellant's  condition  of  so- 
briety. The  bartender  then  started  out  ot  tbe 
saloon  for  his  home ;  the  deceased  following 
him  with  the  box  of  apples  on  his  shoulder, 
and  the  appellant  trailing  behind. 

Between  the  hours  of  3  o'clock  In  the  after- 
noon and  about  7:30  of  the  22d  day  of  De- 
cember, 1911,  the  day  of  the  klUing,  defend- 
ant had  taken,  In  all,  fourteen  drinks  of 
whisky  of  diff^nt  quantities  and  one  small 
beer. 

The  appellant  remembered  every  minute 
detail  of  the  evente  occurring  during  all  of 
that  Ume  until  he  left  the  saloon  en  route 
home  In  company  with  tbe  deceased  and 
another  person.  From  that  time  on  he  claims 
to  remember  absolutely  nothing  until  he 
awoke  in  Jail  the  next  morning. 

Somewhat  later,  and  about  7  o'clock  one 
George  A.  Kelly,  a  witness  for  the  state,  met 
the  appellant,  with  another  man.  In  front  of 
the  Social  Club  saloon  and  spoke'  to  them. 
Uooley  answered  in  Spanish,  and  the  witness 
then  saw  that  his  face  was  bleeding,  and 
asked  him  what  had  happened.  He  said  he 
had  been  hit ;  Cooley  talking  in  Spanish,  and 
the  witness  not  understanding  all  that  was 
said,  or  by  whom  Cooley  claimed  that  he  had 
been  hit  The  witness  Kelly,  with  the  as- 
sistance of  one  Joe  Martinez,  then  proceeded 
to  take  Cooley  to  liis  room.  Both  tbe  witness 
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Kelly  and  tbe  wltneas  Ifartlnes  testlfled  fbat 
Cooley  was  rery  drnnk,  staggering,  and  had 
to  be  helped  down  the  street  When  th^ 
«rrlred  at  the  room,  they  foond  the  deceased, 
Gllllland,  In  bed  asleep.  He  awakened  after 
they  had  entered,  and  they  all  three  tried  to 
Induce  Cool^  to  get  into  bed.  Oool^  was 
fltaggering  around  the  room,  and  apset 
some  of  the  fnmltare,  and  ptdted  np  one 
of  the  guns  tn  the  room.  At  about  this 
time  the  witness  Kelly  asked  OillUand  If 
there  were  any  loads  In  t3te  room  tar  the  SOii> 
to  which  OilUland  replied  In  the  native, 
apeakiiv  to  O00I9,  and  teUlng  blm,  in  a 
Jokii^  way,  "Come  on  to  bed,  you  damn 
fool,"  and  telling  Kelly  and  Ifarttnea  that  It 
was  all  right,  that  he  would  take  care  of 
daud..  The  witnesses  K!eUy  and  Uartlnes 
then  left  the  room. 

The  room  occupied  by  the  ai^ellant  and 
the  deceased  was  in  a  house  owned  by  the 
appellants  mother  and  opcnpied  by  a  Mrs. 
Fitzer,  who,  together  witibi  one  Gladys  Bryan, 
was  in  tl»  front  room,  sewing,  ^ey  t»- 
tlfled  that  they  heard  some  dlstuitnnoe, 
which  Bounded  like  furniture  being  orertnm* 
ed,  also  some  talking,  but  that  tiie  talktog 
was  not  particularly  loud  or  boisterous ;  fhat 
this  noise  continued  fbr  some  few  moments, 
iirtien  a  Shot  was  heard.  Mrs  FSOtat  went 
outside,  and  met  tin  appellant  oomlBg  aroand 
tbe  house  on  1^  board  walk,  with  a  gun  in 
his  hand.  She  spoke  to  mm  and  tried  to  get 
falm  to  return  to  the  room,  and  not  go  up* 
town.  He  refused,  mattering  and  mnmMing 
and  staggeriiv  along  the  walk  wt^  the  gun 
In  bis  hand,  muttering,  "My  Gtod,  MaRCie,  I 
haTe  diot  Ed."  Mrs.  Fltsw  was  imable  to 
irrevent  the  appelant  from  goli^  uptown. 
At  this  time  the  witness  Pound,  who  lived 
near  itj,  and  who  had  come  out  of  his  house 
-to  see  what  had  haiwened,  spoke  to  the  ap- 
pellate; tlie  app^nt  replying  (as  testified 
to  by  the  witftess  Foun^,  "Get  out  d  my 
way,  or  I  will  kill  you,  too.**  Hie  appellant 
llien  passed  on  up  the  street,  where  he  was 
seen  by  the  witness  Daggett  The  witness 
Dttflxett  saw  him  coming  up  the  street  stag- 
gering with  a  gun  in  his  hand,  and  mut- 
tering to  himself.  When  he  reached  where 
Daggett  was,  he  said  to  the  witness  Dag- 
gett "Oh,  my  God,  Art!"  The  witness 
Daggett  testlfled  that  the  appellant  was  "kind 
of  crying  and  swearing"  as  be  staggered  up 
the  street  that  he  kept  cursing,  did  not  seem 
to  know  anything  unUl  he  arrived  in  front  of 
the  saloon  known  as  Boyer's  saloon;  John 
Boyer  being  the  stepfather  of  the  appellant. 
When  Cooley  got  in  firont  of  the  saloon,  Mr. 
Boyer  came  out  of  it  As  Boyer  stepped 
oat  of  the  saloon,  Cootey  turned  aroand  so 
that  the  gun  was  pointing  toward  Boyer. 
Cooley  worked  the  lever  of  the  gun,  and  by 
that  time  the  witness  Daggett  caught  hold 
of  the  gun  and  pushed  it  down.  At  this  time 
the  gun  went  off.  The  wftness  Daggett  then 
let  go  of  the  gun  and  took  hold  of  Cool^, 
«nd  with  the  assistance  of  two  or  three  other 


men,  who  came  op  at  about  that  tlm^  took 
the  gun  away  from  Cootay  and  gate  it  into 
the  possession  tit  Bayw,  who  took  it  into  the 
saloon,  worlrad  the  lever,  and  took  out  an 
en^ty  shell  and  one  loaded  ahtil.  According 
to  the  evidmce  the  gan  was  aftOTwards  de- 
livered to  the  district  attorney. 

The  witness  Bice  testlfled  that  he  arrested 
the  appellant  at  the  house  of  John  Boyer; 
that  at  the  time  of  the  arrest  Cooley  was 
lying  on  the  kitchen  floor  of  the  Boyer  reft* 
tdence  so  drunk  that  he  could  not  get  up. 
In  otbor  words,  "dead  to  the  world";  that 
the  witness,  with  the  assistance  of  three  oth- 
er maa,  managed  to  get  blm  up  and  carried 
him  to  the  JaiL  This  occurred  about  half 
put  eight 

Tbtfe  was  do  evidence  in  the  record  to 
show  that  there  had  been  any  trouble  w 
Ul  feeling  betweoi  the  deceased  and  the  appel- 
lant during  the  mtire  day.  or  at  -any  other 
time.  In  fact  their  relations  had  been  ex- 
tremely friendly. 

The  evidence  of  the  state  was  wtlrely  dr- 
eumstanttai;  thm  being  no  eyewitnesses  to 
the  actual  shooting. 

At  the  ttane  Kelly  and  MarUnea  took  Coo- 
ler to  his  room  and  left  him  there,  GUUland 
was  lying  upon  the  back  aide  of  tiie  bed 
asleep.  After  Kelly  and  Martinez  entered 
with  Ceol^,  he  awakened,  threw  tnx^  th« 
covers,  and  Invited  Cooley  to  come  to  bed. 
Daring  the  conversation  wiUi  Gool^  ho 
reaidied  out  and  picked  up  a  jAps  which 
lying  upon  a  small  stand  near  the  bed.  Aft« 
the  homicide,  when  other  parties  entered  th« 
room,  GlUUand  was  found  lying  In  practical- 
ly the  sama  position  he  had  occupied  when 
the  witnesses  Kelly  and  Martlnes  left  the 
room  before  the  homicide.  The  pipe  was  on 
the  bed  near  one  hand,  as  though  it  had  fall* 
en  from  his  hand  at  the  Instant  of  the  sho^ 
and  the  other  hud  was  nnderneath  hts 
cheek,  supporting  the  cheek  and  face.  The 
bedclothes  were  not  In  any  way  disturbed, 
and  were  In  practically  the  same  otrnditlon 
as  when  last  noticed  by  the  witnesses  Kelly 
and  Martlnes.  The  shot  had  entered  the 
right  eye*  while  open,  passing  directly 
through  the  head,  and  entering  the  wall  im- 
mediately back  of  where  the  deceased's  head 
lay  mnm  the  pillow.  The  entire  right  eye- 
b^l  was  gone,  with  practically  no  lacerations 
of  the  eyellda  At  the  time  the  witnesses 
Kelly  and  Martinez  brought  Cooley  to  the 
room,  there  was  no  light  in  the  room  oUisr 
than  a  lantern  carried  by  the  witoess  Kelly. 
There  was  a  hand  lamp  in  the  room,  how- 
ever, and,  when  Dr.  Garthwaite  mched  the 
room  after  the  homicide,  this  lamp  was  light- 
ed and  burning,  without  any  chimney.  The 
doctor  testlfled  that  the  body  of  the  deceas- 
ed lay  in  a  position  of  rest  upon  the  bed 
when  he  saw  it;  that  the  bullet  from  the 
rifle  passed  directly  through  the  deceased's 
head,  and  Into  the  wall,  on  practically  a  lev^ 
line.  A  cartridge  belt  containing  cartridges 
and  a  hunting  knife  was  found  hanging  up- 
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on  the  wall  almost  directly  over  where  tbe 
deceased  was  lying.  The  room  was  some- 
wliat  In  disorder  when  ttae  doctw  entered. 

Beneban  &  Wright,  of  Santa  ve,  for  ap- 
pellant V.  W.  Clancy.  Atty.  Gen^  tor  tbe 
State. 

ROBERTS,  a  X  (after  stating  the  facts 
as  above).  From  the  foregoing  statement  of 
the  facts  at  this  case,  It  appears  that  appel- 
lant's Indulgence  In  strong  drink  has  resalt' 
ed  In  the  death  of  bla  bosom  friend  and 
couedn  and  his  present  unfortunate  predica- 
ment 

While  the  law  licenses  and  legitimatizes 
the  sale  of  intoxicating  liquor  tor  the  protec- 
tion of  society,  from  time  immemorial  it  has 
said  that,  if  one  Toluntarily  puts  Umsdf  in- 
to a  condition  wherein  he  has  no  control  over 
his  actions,  he  Is  responslUe  for  what  he  does 
in  this  condition.  So,  If  a  man  becomes  intox- 
icated, and  while  In  ttiat  condition  he  com- 
mite  e  crime,  he  is  nevertheless  answerable 
therefor;  while  this  is  true,  yet  intoxication 
may  be  shown  where  the  offense  conslstB  of 
several  grades  for  the  purpose  of  reducing 
it  from  a  higher  to  a  lower  grade.  Section 
1120,  Woollen's  Thranton  on  the  Law  of  In- 
toxicating Ziqnon.  At  common  law  Hun 
were  no  degrees  of  morder,  and  the  crime 
was  cnnmitted  where  a  person  of  sound 
memory  and  discretion  unlawfully  Ulled  any 
reasonable  creature  in  being  and  in  the  peace 
of  the  commonwealth,  with  malice  afore- 
thought, either  express  or  implied.  Kilpat- 
rldc  T.  Ciommonwealth,  SI  Fa.  (7  Oasey)  198; 
21  Cyc  703,  and  cases  cited  imder  note  20. 

Upon  tbe  trial  of  this  case,  tbe  court,  by 
its  twenty-^ghth  Instruction,  instructed  tbe 
Jury  as  follows:  "The  Jury  Is  Instructed  that 
drunkenness  voluntarily  produced  does  not 
acuse  crime.  Yet,  when  a  homidde  admit- 
ting of  different  degrees  of  punishment  un- 
der the  law  has  been  committed  by  a  person 
in  Bucb  a  coudltlon  of  drunkenness  as  to  ren- 
der blm  Incapable  of  a  willful,  deliberate, 
and  premeditated  purpose,  the  jury  cannot 
And  the  defendant  guilty  of  murder  4u  tbe 
first  degree.  If  the  Jury  believe  from  tbe 
evidence  and  beyond  a  reasonable  doubt  that 
the  defendant,  Claud  M.  Cooley,  killed  tbe 
deceased,  Edwin  A.  GUliland,  as  charged  In 
the  Indictment,  and  at  tbe  time  of  sucb  kill- 
ing tbe  defendant  was  under  tbe  InQuence  of 
liquor  voluntarily  taken  by  him,  then  said 
intoxication  so  produced  Is  in  law  no  excuse 
for  the  act  done  by  tbe  defendant,  if  It  was 
done,  unless  they  believe  from  tbe  evidence 
sucb  Intoxication  was  such  as  did  In  fact  de- 
prive blm  at  tbe  time  of  tbe  killing  of  tbe 
mental  capacity  to  form  a  malicious,  deliber- 
ate, and  premeditated  purpose  to  kill.  In 
which  event  they  may  still  find  the  defendant 
guilty  of  murder  in  tbe  second  d^ree,  vol- 
untary manslaughter,  or  Involuntary  man- 
slaughter under  tbe  Instructions  faer^u  giv- 
en." 

Appellant  contends  that  this  instruction 


was  erroneous.  In  that  It  did  not  properly 
apply  the  law  to  the  defense  of  Intoxication 
with  reference  to  murder  In  the  second  de- 
gree; his  contentlou  b^ng  that  intoxicatloa 
is  available  as  a  defense  for  the  purpose  of 
reducing  murder  in  the  second  degree  to  vtd- 
untary  manslaughter.  In  tbls^  oa  we  shalt 
see,  be  is  mistaken. 

Section  1,  c  S6.  S.  L.  1907,  reads  as  fot 
lows:  "All  murder  which  shall  be  perpetrat- 
ed by  means  of  poison  or  lying-  in  wait,  tor- 
ture, or  by  any  kind  of  willful,  deliberate 
and  premeditated  killing,  or  which  Is  cmn- 
mltted  in  tbe  perpetration  of  or  attempt  to 
perpetrate  any  felony,  or  perpetrated  from  a 
deliberate  and  premeditated  design  unlawful- 
ly and  maliciously  to  affect  the  deaUi  of  any 
human  being,  or  perpetrated  by  any  act 
greatly  dangerous  to  the  lives  of  others,  and 
indicating  a  depraved  mind  regardless  of  hu- 
man life,  shall  be  deemed  murder  In  tbe  first 
degree ;  and  all  other  kinds  of  murdor  shall 
be  deemed  murder' in  tbe  second  degree." 

Voluntary  nsanslaugbter  is  the  onlawfol 
klUing  of  a  human  being,  without  malice,  up- 
on a  sudden  quarrel  or  in  the  heat  of  pas- 
sion. 

[1]  Intoxication  of  the  defendant  at  the 
time  of  the  killing,  while  a  proper  subject 
of  inquiry  in  determining  whether  the  de- 
liberate premeditation  neceesory  to  eonstltnto 
murder  in  tbe  first  degree  was  preset,  can- 
not be  said  to  Cornish  tbe  provocatioai  re- 
quired to  reduce  murder  in  the  second  degree 
to  voluntary  manslaughter.  If,  by  reason  of 
IntoxlCHtlon,  the  mind  of  the  defendant  was 
Incapable  of  that  cool  and  deliberate  premed- 
itation necessary  to  constitute  murder  In  the 
first  d^^ree,  but-tiie  killing  was  unlawfid, 
and  the  act  was  not  done  under  drcum- 
staoces  which  wonid  make  the  killing  only 
voluntary  or  involuntary  manslaughter*  nec- 
essarily It  would  be  murder  in  the  second 
degree,  as  malice  would  be  Implied.  Betweoi 
tbe  two  offenses,  murder  in  the  second  degree 
and  voluntary  manslaughter,  tbe  drunken- 
ness of  tbe  offender  forms  no  legitimate  mat- 
ter of  inquiry ;  if  tbe  killing  is  unlawful  and 
voluntary,  and  without  deliberate  premedi- 
tation, the  offense  la  murder  In  the  second 
degree,  and  malice  will  be  Implied  from  tbe 
killing,  unless  tbe  provocation  were  of  such  a 
character  as  would  reduce  the  crime  to  man- 
slaughter, for  wbldi  offense  a  drunken  man 
is  equally  responsible  as  a  sober  one.  Wil- 
son V.  State,  60  N.  J.  Law,  171,  37  AtL  954, 
38  AtX.  428;  State  of  W.  Va.  v.  Bobinaon,  20 
W.  Va.  713,  43  Am.  Bep.  799;  People  v.  Rog- 
ers, 18  N.  Y.  0,  72  Am.  Dea  484;  State  v. 
Tatro,  eo  Vt  483. 

In  the  stete  of  Tennessee  the  statute  on 
murder  is  Identical  with  that  of  New  Mexico. 
In  tbe  case  of  Pirtle  v.  State,  0  Humph. 
(Tenn.)  663,  tbe  Supreme  Court  of  that  stete 
says:  "As  between  tbe  two  offenses  of  mur> 
der  in  the  second  degree  and  manslaughter, 
the  drunkenness  of  the  offender  can  form  do 
legitimate  matter  of  inquiry;   the  killing 
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being  voluntary,  the  offense  Is  necessarily 
murder  in  the  second  degree,  unless  the  prov- 
ocation were  of  such  a  character  as  would 
at  common  law  constitute  It  manslaughter, 
and  for  which  latter  offense  a  drunken  man 
Is  equally  responsible  as  a  sober  one." 

This  case  is  cited  with  approval  by  the  Su- 
preme Court  of  California,  which  state  has  a 
fllmllar  statute  on  nuirder.  In  the  cases  of 
People  V.  Belencia,  21  Cal.  646,  and  People 
V.  Langton,  67  Cal.  427,  7  Pac  843. 

[2]  While  the  Instruction  quoted  was  not 
objectionable  upon  the  ground  urged,  it  Is, 
however,  erroneous,  because  it  might  be  rea- 
sonably construed  as  requiring  the  defeiid- 
ant  to  establish  beyond  a  reasonable  doubt 
the  fact  that  he  was  intoxicated  In  order  to 
Justify  an  acquittal  of  murder  in  the  first 
degree.  From  a  review  of  the  case  note  ac- 
companying the  case  of  Kelch  v.  State,  39  L. 
B.  A.  737.  It  will  be  found  that  five  different 
rules  have  been  established  by  the  courts 
relative  to  the  measure  of  proof  of  insanity 
in  criminal  cases,  which  will  Justify  an  ac- 
quittal, and  necessartiy  the  same  rule  would 
apply  to  the  defense  of  Intoxication.  These 
are:  (a)  Beyond  a  reasonable  doubt;  (b)  to 
the  satisfaction  of  the  jury;  <c>  by  a  pre- 
ponderance of  the  evidence;  (e)  clearly  prov- 
ed ;  and  (f )  where  a  reasonable,  well-founded 
doubt  Is  raised  by  the  evidence  as  to  the  san- 
ity of  the  defendant,  he  is  entitled  to  the 
benefit  of  snch  doubt.  The  latter  is  the  pre- 
dominating rule  in  American  Jurisprudence, 
and  was  followed  by  the  territorial  Supreme 
Court  in  the  case  of  Territory  v.  McNabb, 
16  N.  M.  625,  120  Pac.  907.  We  beUeve  the 
same  rule  should  apply  to  the  defense  of  in- 
toxication, and  that  all  that  should  be  re- 
quired of  the  defendant  is  to  introduce  such 
evidence  of  the  fact  that,  at  the  time  he  in* 
dieted  the  fatal  Injuries,  he  was  so  deeply 
intoxicated  as  to  be  Incapable  of  forming  In 
bis  mind  a  deliberate  premeditated  design  to 
do  the  killing  as  will  raise  In  the  minds  of 
the  jurors  a  reasonable  doubt  as  to  snch 
fact  in  order  to  *redace  the  grade  of  the  of- 
fense to  murder  in  the  second  degree.  An 
excellent  instruction  on  the  subject  will  be 
found  In  the  case  of  Maynard  v.  State,  81 
Neb.  301,  lie  N.  W.  53. 

[3]  Upon  the  trial  of  the  case  the  court 
permitted  Mr.  Crist,  an  attorney  appointed 
by  the  court  as  special  deputy  prosecutor,  to 
ask  certain  witnesses  for  the  state,  who  had 
given  testimony  favorable  to  the  accused.  If 
they  had  not  talked  with  Mr.  Reneban,  one 
of  the  attorneys  for  the  defendant,  relative 
to  the  facts  In  the  case,  and,  upon  receiving 
an  affirmative  answer,  further  permitted  him, 
over  objection,  to  ask  such  witnesses  if  be 
(Crist)  had  not  theretofore  instructed  them 
not  to  talk  to  any  one  about  the  case  without 
his  permission,  and  If  they  had  not  violated 
such  Instructions  by  talking  to  Mr.  Reneban; 
In  answer  to  which  questions,  guch  witnesses 
admitted  that  tbey  had  violated  his  ln8tru(^ 
tions  in  that  regard.    In  order  to  cure  any 


prejudice  which  might  have  resulted  to  the 
defendant  by  reason  of  the  Inference  which 
might  reasonably  have  been  drawn  by  the 
jury  from  such  evidence,  that  defendant's  at- 
torney had  acted  Improperly  In  interviewing 
the  state's  witnesses,  and  that  such  witnesses 
had  violated  an  Injunction  which  the  state's 
attorney  was  authorized  to  Impose  upon 
them,  the  defendant  asked  the  court  to  In- 
struct the  jury  as  follows:  "There  has  been 
some  evidence  offered  in  this  case  tending  to 
show  that  the  acting  district  attorney,  or  spe- 
cial prosecutor,  Mr.  Crist,  instructed  certain 
witnesses  not  to  converse  about  the  case  with 
any  other  person  than  him.  There  was  no 
authority  in  the  district  attorney  to  make 
such  request,  or  to  enforce  obedience  to  It,  es- 
pecially where  It  included  defendant's  coun- 
sel. Attorneys  engaged  in  the  defense  of 
Important  criminal  trials  have  the  right  to 
ascertain  by  proper  and  Intimate  means  the 
nature,  strength,  and  crediblUty  of  the  testi- 
mony to  be  offered  in  the  case,  so  long  as 
they  do  not,  by  word  or  act,  attempt  In  any 
manner  to  Influence  a  witness  to  conceal, 
modify,  or  change  his  testimony  from  that 
which  is  absolutely  true.  The  attorney  for 
the  defendant  was  authorized  by  bis  profes- 
sional duty  to  interview  the  witnesses  In  this 
case  who  had  been  summoned  by  the  state, 
particularly  since  the  witnesses  for  the  one 
side  were  witnesses  for  the  other  side." 

The  court  refused  to  give  the  Instruction, 
to  which  refusal  the  defendant  excepted.  Ap- 
pellant contends  that  the  action  of  the  spe- 
cial prosecutor,  In  view  of  the  court's  refusal 
to  Instruct  as  to  the  right  of  counsel  for  the 
defendant  to  Interview  all  the  witnesses  In 
the  case,  both  for  the  state  and  the  defend- 
ant, necessarily  must  have  prejudiced  the 
rights  of  the  defendant 

The  attorney  for  the  defendant  had  the 
right  to  ascertain  by  proper  and  legitimate 
means  the  tacts  in  the  case.  With  such  end 
In  view,  he  had  the  right  to  interview  tbe 
witnesses,  or  the  people  whom  he  supposed 
were  witnesses  to  the  occurrence  or  cogni- 
zant of  facts  material  to  the  case.  Of  course 
he  would  have  no  right  to  attempt  to  cause 
snch  witnesses  to  color  tbelr  testimony,  or 
to  conceal,  modify,  or  change  tbe  same  from 
that  which  was  absolutely  true.  As  was  said 
by  tbe  territorial  Supreme  Court  in  the  case 
In  re  Catron.  8  N.  M.  2S3.  43  Pac.  724:  "We 
know  of  DO  rule  of  morals  or  professional 
ethics  which  is  opposed  to  this  view.  If  this 
Is  not  allowed,  then  you  break  down  the  bar- 
rier which  the  law  and  the  courts  have  erect- 
ed as  a  shield  to  protect  the  lives  and  lib- 
erty of  the  citizens  from  what  might  prove 
an  unjust  and  designing  prosecution.  We  do 
not  wish  to  be  understood  as  In  the  slight- 
est degree  countenancing  any  conduct  on  the 
part  of  any  attorney  In  attempting  in  any 
manner  to  influence  a  witness  to  conceal, 
change,  or  In  any  manner  give  Improper  tes- 
timony under  any  circumstances.  8uch  an 
act,  when  established,  should  meet  with  con- 
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denmation  tiy  the  bar,  and  should  be  visited 
with  disbarment  by  the  court  We  discover, 
however,  do  unprofessional  conduct  In  the 
respondent  In  his  simply  visiting  the  witness 
to  honestly  ascertain  what  would  be  his  tes- 
timony, 80  long  as  he  did  not  in  any  way  at- 
tempt to  Influence  blm  to  conceal,  falsely 
change,  or  modify  his  testimony." 

Were  this  not  the  rule,  then  the  state  would 
be  able  to  absolutely  preclude  the  defendant 
from  preparing  int^Ugently  to  present  hla 
defense  to  the  court  and  Jury  by  subpcenalng 
as  its  witnesses  all  tbe  witnesses  to  the  trans- 
action, and  thereby  preclude  defendant's  at- 
torney from  Interviewing  them.  Witnesses 
are  supi>osed  to  be  impartial  In  all  cases,  aud 
to  be  actuated  with  a  desire  to  teU  only  the 
truth.  So  long  as  no  attempt  is  made  to 
cause  them  to  discolor  or  change  their  testi- 
mony from  the  actual  facts  In  the  case,  an 
attorney  is  acting  properly  and  legitimately 
when  he  endeavors  to  ascertain  their  knowl- 
edge of  the  case.  As  was  said  by  the  Su- 
preme Court  of  Bhode  Island  In  the  case  of 
State  V.  Papa,  32  E.  I.  453,  80  AtL  12:  "The 
attorney  for  the  defendant  not  only  had  tbe 
right,  but  it  was  bis  plain  duty  towards  his 
client,  to  fully  Investigate  the  case,  and  to 
interview  and  examine  as  many  aa  possible 
of  tbe  eyewitnesses  to  the  assault  In  ques- 
tlou,  together  with  any  other  persons  who 
might  be  able  to  assist  him  lo  ascertaining 
the  truth  concerning  the  event  in  contro- 
versy. Witnesses  are  not  parties  and  should 
not  be  partisans;  they  do  not  belong  to  either 
Bide  of  the  controversy;  they  may  be  sum- 
moned by  one  or  the  other  or  both,  but  are 
not  retained  by  either.  It  would  be  a  most 
unfortunate  condition  of  affairs  if  a  party 
to  a  suit,  civil  or  criminal,  should  be  permit- 
ted to  monopolize  the  sources  of  evidence  ap- 
plicable to  the  case  to  use  or  not  as  might 
be  deemed  most  advantageous  Such  a  pro- 
ceeding In  a  criminal  case  would  violate  the 
provisions  of  the  Constitution  of  this  state 
(article  1,  g  10),  which  provides  that:  'In  all 
criminal  prosecutions,  the  accused  shall  en- 
Joy  the  right  to  a  speedy  and  public  trial,  by 
an  impartial  Jury,  to  be  Informed  of  the  na'- 
ture  and  cause  of  the  accusation,  to  be  con- 
fronted with  the  witnesses  against  him,  to 
have  compulsory  process  for  obtaining  them 
In  his  favor,  to  have  the  assistance  of  coun- 
sel In  his  defense,  and  shall  be  at  liberty  to 
speak  for  himself;  nor  shall  he  be  deprived 
of  life,  liberty,  or  property,  unless  by  the 
Judgment  of  his  peers,  or  the  law  of  the 
land.'  The  defendant,  therefore,  has  the  con- 
stitutional right  to  have  compulsory  process 
for  obtaining  witnesses  to  testify  in  his  be- 
half. He  has  also  the  right,  either  person- 
ally or  by  attorney,  to  ascertain  what  their 
testlmonj'  will  be.  But  In  the  laterviews 
with  and  examination  of  witnesses  out  of 
court,  and  before  the  trial  of  the  case,  tbe 
examiner,  whoever  be  may  be,  layman  or 
law^r,  must  exercise  the  utmost  care  and 
caution  to  extract  and  not  to  Inject  informa' 


tion,  and  by  all  means  to  resist  tbe  tempta- 
tion to  Influence  or  bias  tbe  testimony  of  the 
witnesses.  If  In  any  case  the  claim  should 
be  made  that  a  party  has  misconducted  him- 
self in  this  respect,  the  matter  should  be  left 
to  the  determination  of  the  Jury  as  affectiug 
the  question  of  his  guilt  or  Innoceuce  of  tbe 
crime  chained.  If  It  was  charged  that  an  at- 
torney bad  been  guilty,  of  such  Improprletr, 
it  would  constitnte  cause  for  the  dlsdpllnaTr 
action  of  the  court,  and  should  not  be  sub- 
mitted to  tbe  Jury,  unless  It  appeared  that 
It  was  done  with  the  kuowledge  and  consent 
of  his  client.  In  which  case  the  matter  should 
be  left  to  tbe  determination  of  the  Jury.  Tbe 
court,  however,  should  refrain  from  the  use 
of  expressions  which  are  likely  to  give  the 
Jui7  the  Impression  that  tbe  court  has  pre- 
judged the  matter.  The  expressions  of  the 
court  in  this  case,  above  quoted,  be^iunlng, 
'It  is  unfortunate  that  the  defendant's  attor^ 
ney  should  feel  under  any  obligation  to  send 
for  one  of  the  witnesses  for  the  state,'  and 
ending,  That  Is  an  unfortunate  circumstance 
to  Bay  the  leasts'  are  subject  to  this  criticism. 
This  exception  must  therefore  be  sustained.** 

The  court  properly  permitted  the  state  to 
ask  the  witnesses  if  they  had  talked  to  any 
one  about  tbe  case,  but  should  not  have  al- 
lowed the  special  prosecutor  to  ask  if  he  bad 
not  instructed  such'  witnesses  not  to  talk  to 
any  one  else  about  tbe  case,  and  if  they  had 
not  violated  his  Instructions  In  talking  to  Mr. 
Reneban.  By  i>ermltting  such  questions  to 
be  answered,  the  Jury  would  naturally  be 
led  to  believe  that  the  witnesses  had  been 
guilty  of  impropriety,  to  say  the  least,  in 
talking  to  the  attorney  for  the  defendant,  in 
vlolatioD  of  tbe  orders  of  the  state's  attoi^ 
ney,  and  likewise  most  have  been  also  im- 
pressed  with  the  Idea  that  tbe  attorney  for 
tbe  defendant  was  reprehensible  In  talking 
to  such  witnesses  under  the  drcumstances. 
Having  permitted  tbe  evidence  to  go  to  tbe 
Jury,  over  objection,  the  court  should  have 
given  the  requested  instruction. 

[4]  It  Is  next  contended  that  the  court  err- 
ed in  refusing  to  permit  lay  witnesses  to 
give  opinion  evidence  as  to  the  Insanity  of 
the  defendant,  and  that  It  likewise  erred  la 
not  permitting  certain  witnesses  to  express 
an  opinion  as  to  whether  the  relations  be- 
tween the  deceased  and  the  defendant  ap- 
peared to  be  friendly,  or  otherwise,  a  few 
minutes  before  the  homicide. 

The  right  of  a  lay  witness  to  give  In  evi- 
dence his  opinion  as  to  the  sanity  or  insanity 
of  a  party  la  fully  discussed  In  the  case  of 
Territory  v.  McNabb,  16  N.  M.  625,  120  Pac 
907.  We  are  of  tbe  opinion  that  the  rule 
therein  announced  Is  the  correct  rule  on  the 
subject,  and  further  discussion  would  be 
fruitless. 

Kelly,  a  witness  for  the  state,  had  tes- 
tlSed  that  he  met  the  defendant  on  the  vil- 
lage street,  and  that  he,  in  company  with 
another  witness  named  Martinez,  took  him 
to  his  nxmi,  which  was  used  by  both  the 
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defendant  and  the  deceased;  Uiat  the  de- 
fmdant  was  rery  mnch  Intoxicated;  tbat. 
when  they  entered  the  room  with  the  defend- 
ant, the  deceased  was  in  bed.  After  detail- 
ing fully  all  that  was  done  and  said  li^  the 
room  by  all  the  parties,  be  was  asked  to 
"proceed  and  describe  the  manner  Id  which 
Gooley  and  OlUlland  addressed  each  odier  In 
anything  that  tiiey  said,  and  describe  their 
acts  toward  each  other,  If  there  were  any 
acts,  with  snch  detail  as  yon  can  give  them, 
for  the  jurors'  Information."  In  response  to 
the  question,  the  witness  proceeded  to  de- 
scribe the  appearance,  acts,  and  conduct  of 
the  parties  toward  each  other,  and  conclnded, 
"They  both  seemed  to  be,  on  my  leaTlng  the 
room,  perfectly  friendly."  This  portion  of 
the  answer,  over  the  objection  of  the  defend- 
ant, upon  the  motion  of  the  state,  was  with- 
drawn from  the  Jury. 

It  was  of  the  utmost  importance  to  the 
defendant  tbat  the  Jury  should  be  fully  ac- 
qnainted  with  the  relations  existing  between 
himself  and  the  deceased  at  the  time  refer- 
red to  by  the  witness,  for  the  killing  took 
place  within  five  minutes  after  the  witness 
left  the  room.  If  the  relations  between  the 
parties  at  tbat  time  were  friendly.  It  would 
have  been  a  strong  drcmnstance  in  his  favor 
militating  against  that  delltwrate  premeditat- 
ed malice  essential  to  first  degree  murder. 
It  would  be,  indeed,  a  very  dlfllcult  matter 
for  a  witness  adequately,  by  mere  descriptive 
language,  to  convey  to  the  jury  the  fact  of 
the  friendly  relations  existing  between  par- 
ties by  a  mere  recital  of  their  acts  and  words. 
Two  men  meet.  In  the  presence  of  a  witness. 
There  may  not  be  a  word  spoken  or  an  act 
done,  which  can  be  described  In  words,  which 
would  indicate  unfriendliness;  still  the  wit- 
ness may  observe  from  the  appearance  and 
expression  of  the  face  and  eyes  and  the  gen- 
eral demeanor  of  the  parties,  which  he  can- 
not portray  with  words,  that  an  unfriendly 
feeling  exists  between  the  two  men.  If  he 
cannot  give  to  the  jury  his  opiniqn  as  to  the 
relation  of  the  parties  toward  each  other,  the 
Jury  would  not  be  able  to  form  an  intelligent 
opinion  thereon.  * 

In  the  case  of  Commonwealth  v.  Eyler,  217 
Pa.  612,  66  Atl.  T46,  11  L.  R.  A.  (N.  S.)  639, 
10  Ann.  Cas.  786,  the  court  say :  "The  rule 
as  to  the  admissibility  of  opinions  of  non- 
expert witnesses  was  settled  In  the  leading 
case  of  Graham  v.  Pennsylvania  Co.,  139  Pa. 
149,  21  AU.  161  [12  L.  R.  A.  293]:  'Where 
mere  descriptive  language  is  inadequate  to 
convey  to  the  Jury  the  precise  facts  or  their 
t)earing  on  the  Issue,  the  description  by  the 
witness  must  of  necessity  be  allowed  to  be 
supplemented  by  his  opinion  in  order  to  put 
the  Jury  in  position  to  make  the  final  deci- 
sion of  the  fact' — and  quoting  from  Com.  v. 
Sturtlvant,  117  Mass.  122  119  Am.  Rep.  401] : 
•The  exception  Includes  the  evidence  of  com- 
mon observers  testifying  to  the  results  of 
their  observations  made  at  the  time.  In  re- 
gard to  common  appearances  or  facts,  and 


a  condition  of  things  which  cannot  be  repro- 
duced and  made  palpable  to  a  Jury.* "  Quot- 
ing farther  from  Graham  v.  Pennsylvania 
Co.*  it  is  said :  "In  several  classes  of  ques- 
tions the  line  between  the  witness'  judgment 
or  opinion  and  his  afl9nnatlon  of  a  fact  is  so 
indistinct  that  It  cannot  be  marked  out  in 
practice.  Snch  are  questions  of  Identity  of 
persons  or  things,  of  the  lapse  of  time,  of 
comparative  shape  or  color  or  sound,  of  ex- 
pression, and,  through  it,  of  meaning,  etc  In 
all  of  these,  however  positively  the  witness 
may  affirm  facts,  what  he  says  is  after  all 
only  his  opinion,  but  so  blended  with  knowl- 
edge and  recollection  that  the  line  where 
opinion  ends  and  fact  begins  cannot  be  dis- 
tinguished.'* 

The  case  of  State  v.  Marsh  and  Buzzell  was 
a  trial  of  a  wife  and  her  paramour  for  the 
murder  of  a  husband.  "Th»  witness  F.  F. 
White  was  asked  what  be  observed  In  respect 
to  the  conduct  of  the  respondents  tovrard 
each  other  on  an  occasion,  the  day  after  the 
death  of  the  deceased,  and  answered,  'I  ot>- 
served  they  were  very  intimate.'  To  this  an- 
swer, the  respondents  excepted,  tor  that  it 
was  not  responsive  to  the  question,  and,  as 
given,  was  simply  an  expression  of  the  wit- 
ness' opinion,  like  court  then  had  the  wit- 
ness state  the  acts  which  he  observed  which 
gave  him  the  Impression  that  they  were  very 
intimate.  There  was  no  error  In  this  action 
of  the  court  The  rule  governing  the  admis- 
sion of  this  class  of  evidence  is  well  stated 
by  Feck,  J.,  in  Bates  v.  Sharon,  45  Vt  481,  as 
follows:  *Where  facts  are  of  such  a  charac- 
ter as  to  be  incapable  of  being  presented  with 
their  proper  force  to  any  one  but  the  observ- 
er himself,  so  as  to  enable  the  trier  to  draw 
a  correct  or  iDtelllgeat  conclusion  from  them 
vrithout  the  aid  of  the  Judgment  or  opinion 
of  the  witness  wtio  had  the  benefit  of  person- 
al observation,  he  la  allowed,  to  a  certain,  ex- 
tent, to  add  bis  con<Auston,  Judgment,  or  opin- . 
ion.'  This  is  given  as  an  exception  to  the 
general  rule  tbat  the  opinion  of  nonexpert 
witnesses  is  inadmiaslble."  State  t.  Marw^, 
eta,  70  Vt  288,  40  Aa  836. 

In  Smith  V.  MUes,  15  Vt.^.  249,  the  case 
being  a  trial  for  slander,  the  conrt,  speaking 
of  the  importance  of  the  sense  in  which  the 
alleged  slanderous  words  were  spoken,  said: 
"H^ce  th(^  who  see  oi*  hear  those  incidents 
are  permitted  to  state  the  impression  made 
upon  thdr  minds  at  the  time,  on  the  same 
ground,  I  apprehend,  that  any  witness  Is  al- 
lowed to  state  appearances  In  any  case  where 
such  appearances  are.  In  their  nature,  incapa- 
ble of  exact  and  minute  description;  e.  g., 
the  health  or  sanity  of  a  person,  at  a  par- 
ticular time.  In  r^rd  to  which  even  unpro- 
fessional witnesses  are  permitted  to  speak  of 
opinions  formed  at  the  time  from  Indications 
and  appearances  not  susceptible  of  descrip- 
tion." 

"A  witness  was  allowed  to  state  that  at  a 
certain  time — the  fact  being  material — the 
plaintiff  was  Intoxicated.   This  was  objected 
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to  as  being  the  expression  of  the  opinion  of  a 
witness.  Such  testimony  was  directly  decid- 
ed to  have  been  admissible  In  People  v.  East- 
wood, 14  N.  Y.  562.  In  a  certain  sense  a  vast 
deal  of  testimony  Is  but  statements  of  opin- 
ion. But  It  is  not  opinion  In  an  objection- 
able sense.  It  Is  everyday  practice  for  wit- 
nesses to  swear  to  such  facts  as  the  quantity, 
weight,  size,  and  dimension  of  a  thing,  to 
heat  and  cold,  age,  sickness,  and  health,  and 
many  other  matters  of  the  kind.  In  such 
cases  witnesses  do  not  express  an  opinion 
founded  on  hearsay  or  the  Judgment  of  other 
men.  It  Is  not  an  opinion  based  upon  facts 
recited  and  sworn  to  by  other  witnesses.  It 
is  their  own  Judgment,  based  upon  facts 
witliin  their  own  observation.  It  is,  so  far 
as  such  a  thing  can  be,  knowledge  of  their 
own.  It  Is  an  opinion  which  combines  many 
facts  without  specifying  them.  It  has  been 
described  as  'an  abbreviation  of  facts,'  a 
'shorthand  rendering  of  facts.'  It  is  an  infer- 
ence equivalent  to  a  speclflcation  of  the 
facts.  •  ♦  •  The  witness  In  effect  de- 
scribes the  facts  when  he  gives  his  opinion. 
It  is  his  way  of  stating  them.  Such  testi- 
mony Is  admitted  from  necessity.  A  witness 
can  seldom  give  in  detail  all  the  points  and 
particles  which  go  to  make  up  his  belief; 
but  he  can  characterize  them."  Stacy  v. 
Portland  Pub.  Co.,  68  Me.  279. 

In  the  case  of  Blake  v.  People,  73  N.  T. 
G8Q,  a  witness  for  the  state  was  asked 
"whether  the  bold  of  the  prisoner  and  the 
deceased  was  a  friendly  •  *  •  grasp.  He 
answered  be  did  not  know;  he  believed  it 
was  a  friendly  grasp."  Held  to  be  wltliln  the 
rule  in  People  v.  Eastwood.  14  N.  T.  562, 
where  a  witness  was  asked  If,  In  his  Judg- 
ment, a  person  was  Intoxicated. 

"The  witness  may  summarize  human  con- 
duct by  stating  the  effect  wtilch  It  produced 
on  his  mind,  its  manner,  and  be  may  state  Its 
object,  and  the  emotions,'  Iniluences,  or  other 
causes  from  wtiich  he  infers  It  took  place,  and 
what  relations  they  indicate  between  two 
persons."    17  Cyc.  95,  96,  and  cases  cited. 

On  the  trial  of  an  indictment  for  .murder, 
a  witness  may  be  asked  tiis  opinion  as  to 
whether  the  defendant  and  the  deceased 
were  on  good  terms  or  not  State  T.  Stack- 
house,  24  Kan.  446. 

"Where  anger  or  bad  temper  of  a  party  Is 
material  to  the  issue,  a  witness  may  be  allow- 
ed to  testify  that  the  party  appeared  to  be 
angry,  as  auger  or  bad  temper  can  be  proved 
In  no  other  way."  Jenkina  v.  State,  62  Ala. 
25,  2  South.  150. 

On  a  trial  for  murder,  a  woman  who  was 
sitting  in  deceased's  lap  was  properly  permit- 
ted to  testify  whether  defendant  appeared  to 
be  mad,  or  to  be  In  fun,  when  be  approached 
deceased,  and  declared  his  intention  of  kill- 
ing him.  State  v.  Edwards,  112  N.  C.  901, 
17  S.  E.  521.  The  court  should  not  have 
withdrawn  from  the  Jury  the  answer  in  ques- 
tion. 


Complaint  is  also  made  as  to  rulings  of 
the  court  In  excluding  other  similar  evidenoe 
offered  by  the  defendant  What  we  have 
said  above,  however,  will  be  a  euffldent  guide 
to  obviate  a  recurrence  of  error  In  a  second 
trial  of  tills  case  In  this  regard.  Appellant 
argues,  with  great  plausibility,  that  the  facts 
are  insufficient  to  sustain  a  conviction  of 
murder  In  the  first  degree.  While  we  enter- 
tain grave  doubts  as  to  whether  the  facta  in 
this  case,  as  shown  by  the  record  before  us. 
warranted  the  jury  in  returning  a-flrst  degree 
verdict,  still,  as  the  cause  must  be  reversed 
for  other  reasons,  it  is  not  necessary  for  us 
to  discuss  the  facts. 

Other  grounds  of  error  are  argued  by  ap- 
pellant's counsel;  but  the  cause  must  be 
reversed,  and  a  new  trial  awarded,  we  will 
not  consider  the  remaining  assignments,  as 
the  questions  presented  are  either  well  set- 
tled by  adjudications  of  our  own  court  or 
win  probably  not  arise  upon  a  subsequent 
trial. 

For  the  reasons  stated,  the  cause  Is  revers- 
ed and  remanded,  with  Instructions  to  tlie 
district  court  to  award  a  new  trial;  ana 
it  Is  BO  ordered. 

HANNA  and  PAIGES,  JJ.,  concar. 


(If  N.  H.  ») 

FIELD  V.  HUDSON.    (No.  1651.) 
{Snpreme  Court  of  New  Mexico.  May  4, 1914.) 

(SvllalMU  hv  the  Court.) 

Partition    (J   84')  —  Oweltt  —  Pbcduu 

Value. 

Where  two  town  lots  were  owned  in  com- 
mon, and  were  susceptible  of  being  divided  by 
giving  each  of  the  parties  a  lot  of  equal  value, 
owelty  of  partition  will  not  be  granted  because 
one  of  the  lots  had  a  peculiar  value  to  one  of 
the  cotenantB  to  whom  It  was  allotted. 

[Ed.  Note.— For  other  cases,  see  Partitios, 
Cent  Dig.  U  230-236;  Dec.  Dig.  1  84.*] 

Appeal  from  District  Court  BemaUllo 
County;  H.  F.  Raynolds,  Judge. 

Action  for  partition  by  Mary  Lester  Field 
against  Clarence  A.  Hudson.  From  thejndff* 
ment  both  parties  appOiL  Reversed. 

Action  for  partition  between  appellant 
plaintiff  below,  and  appellee,  defendant  be- 
low, owners  as  tenants  in  common  of  lots  13 
and  14,  block  2,  Pera  addition  to  Albuquer- 
que, N.  M.  Tbe  plaintiff  sought  a  partition 
In  kind ;  the  defendant  asked  for  a  sale  of 
tbe  lots.  Commissioners  were  appointed  to 
make  the  partition  and  reported  ttiat  the 
property  consisted  of  two  unimproved  lots  of 
no  appreciable  difference  In  value;  that  sold 
together  they  would  bring  $100  more  than  If 
sold  separately ;  that  plaintiff  was  the  own- 
er of  lots  adjoining  lot  13,  on  which  she  had 
valuable  Improvements;  they  recommended 
that  lot  14  be  set  over  to  the  defendant  and 
that  lot  13  be  set  over  to  tbe  plaintiff,  and 
that  plaintiff  pay  the  defendant  tbe  sum  of 


•For  other  cues  we  same  topic  and  Bectloa  NUMBER  la  Dec.  Die.  *  Am.  Dig.  Ker-No.  Series  *  R^'r  lodesM 

Digitized  by  Google 


N.U.) 


BTATE  r.  VALENCIA 


1119 


$50  as  damages.  Both  parties  excepted  to 
the  report  of  the  commissioners  and  the 
Jadgment  of  the  court  irhlch  divided  the 
property,  and  decreed  the  payment  of  damag- 
es as  recommended  by  the  commissioners, 
and  both  parties  appealed. 

H.  B.  Cornell,  of  Albuquergae,  for  appel- 
lant B.  W.  Dobson,  of  Albuqneique,  for  ap- 
pellee. 

MECHEM.  District  Judge  (after  stating 
the  facts  as  above).  It  is  within  the  power 
of  a  court  of  equity  to  decree  "owelty  of 
partition"  where  the  property  ia  incapable 
of  exact  or  fair  division.  Pomeroy,  Equity 
Jur.  i  1389 ;  Blspbam's  Principles  of  Equity, 
I  402;  Sawin  v.  Osbom,  87  Kan.  828,  126 
Pac.  1074,  Ann.  Cas.  1914A,  647. 

In  this  case  there  being  no  appreciable  dif- 
ference in  the  value  of  the  two  lots,  the  doc- 
trine of  owelty  of  partition  has  no  applica- 
tion. The  peculiar  value  of  lot  13  to  the 
plalntltC  did  not  render  that  lot  intrinsically 
more  valuable  than  lot  14. 

For  this  court  to  reverse  the  Judgment  of 
the  lower  court  in  part  and  affirm  It  in  part, 
so  as  to  give  It  the  effect  and  force  of  a 
Judgment  of  partition  in  kind,  would  be 
equivalent  to  this  court  rendering  a  Judgment 
making  partition  directly,  without  the  inter- 
Tendon  of  the  statutoty  commissioners. 

The  Jadgment  of  the  lower  conrt  is  re- 
versed. 

ROBERTS,  a  J.,  and  PARKER,  J,,  con- 
cur. ^ 
(19  N.  H.  113) 

STATU  T.  VALENOIA.  (No.  1636J 
(Supreme  Conrt  of  New  Mexico.  May  13, 1914.) 

(Sfllaiut  by  tJt«  Court.) 
Crtminai,  Law  (§  782*)— Hoiuoidb  (S  221*)— 

DYIHO  DBC1.ABATI0N&— FbOBATIVK  FoBCB— 

iHsnDcnoNS. 

Dying  declarations,  being  in  their  nature 
BecoQdary  evidence  aad  subject  to  manv  Infirm- 
ities, are  not  ordiaarily  ectiUed  to  tae  Bame 
weight  or  credeace  as  living  witneEses  under 
oath  and  lubject  to  crogs-examination,  the  qaes- 
tiou  of  weight  being  one  for  the  Jury,  asd,  it  ia 
error  to  instruct  the  jurr  that  such  evidence  is 
of  no  more  weight  tban  if  the  deceased  was  pres- 
ent and  testifying,  because  such  iustniction  is 
calculated  to  lead  the  jury  to  consider  that  dy- 
ing declarations  are  entitled  to  the  same  weight 
as  the  testimony  of  living  witnesses  under  oath, 
and  subject  to  cross-examination. 

[Eld.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §§  1&47,  IfrlO,  1851,  1852,  1877, 
1878,  1880-1882,  1006,  1907,  1909-1911,  lOUO, 
1006,  1967;  Dec.  Dig.  I  782:«  Homicide,  Cent 
Dig.  H  463,  464;  Dec.  big.  $  221.*] 

Appeal  from  Dlstiict  Court,  Eddy  Coun- 
ty; Collin  Neblett,  Judge. 

Antonio  Valencia  was  tried  for  the  mur- 
der of  Simon  Rodrlgnes,  found  guilty  in  the 
first  degree,  and  appeals.  Reversed  and  re- 
manded. 

Ouy  A.  Reed  and  Robert  a  Dow,  both  of 
Carlsbad,  for  appellant  Harry  S.  Clancy, 
Asst  Atty.  Gen.,  for  the  State. 


HANNA,  J.  Several  asdgnments  of  error 
are  predicated  upon  the  Instructions  of  the 
court  with  respect  to  the  dying  declaration 
of  deceased,  and  it  becomes  necessary  to 
consider  the  instructions  as  a  whole  In  pass- 
ing upon  the  merits  of  appellant's  contention. 
These  instructions,  numbered  from  18  to  21« 
Inclusive,  are  as  follows: 

"(18)  Ton  are  Instructed  that  In  prosecu- 
tions for  murder  the  dying  statement  or  dec- 
laration of  the  person  with  whose  murder 
the  accused  stands  charged,  when  material 
and  made  under  the  sense  of  impending 
death,  is  admissible  in  evidence.  Such  dec- 
laration is  made  when  the  party  making  it 
Is  at  the  point  of  death,  and  when  every  hope 
of  the  world  Is  gone  and  when  every  motive 
for  falsehood  is  silenced,  and  the  mind  Is  In- 
duced by  the  most  powerful  considerations  to 
speak  the  truth;  the  situation  in  law  is  con- 
sidered as  creating  an  obligation  equal  to 
that  which  Is  Imposed  by  an  oath  adminla-, 
tered  in  a  court  of  Justice. 

"(19)  You  are  instructed  that  the  declara- 
tion of  Simon  Rodriguez,  offered  in  evidence 
In  this  case  through  certain  witnesses,  was 
admitted  under  such  a  rule  of  law,  but  the 
truth  or  falsity  of  such  declaration  of  Simon 
Rodriguez,  and  the  degree  of  accuracy  or  in- 
accuracy In. the  recital  thereof  by  the  wit- 
nesses, are  matters  for  you  to  weigh  under 
the  same  tests  as  apply  to  other  witnesses, 
considering  all  of  the  circumstances  in  evi- 
dence surrounding  each  case  and  each  wit- 
ness. 

*'(20)  The  court  Instmcts  the  Jury  that  the 
statement  read  to  you  as  a  dying  declaration 
of  Simon  Rodriguez  should  be  received  by 
you  as  such  declaration,  bat  because  it  Is  a 
dying  declaration  you  are  not  necessarily 
bound  to  believe  it,  but  you  will  give  it  that 
weight  wtilch  you  think  It  ought  to  have 
when  considered  in  connection  with  all  the 
other  facts  and  circumstances  in  evidence. 

"(21)  A  statement  by  one  who  has  been 
shot,  respecting  who  it  was  that  indicted  the 
wound  and  the  circumstances  under  which 
the  same  was  Inflicted  as  a  dying  declara- 
tion. If  made  at  a  time  when  he  did  not  ex- 
pect to  survive  the  injury,  is  of  no  more 
weight  than  if  the  deceased  was  present  and 
testifying." 

It  la  to  be  observed  that  the  court  in  Its 
final  instruction,  supra,  told  the  Jury  that 
the  dying  declaration  is  of  no  more  weight 
tban  if  the  deceased  was  present  and  testify- 
ing. It  cannot  be  questioned  that  the  great 
weight  of  authori^  and  the  best  opinion  np> 
mi  the  subject  favor  the  rule  that  because 
the  accused  is  deprived  of  an  opportunity 
of  Inrestlgatlns  the  truth  of  the  statements 
ccmtalned  in  the  dying  declaration,  by  means 
of  cross-examination,  that  the  maker  of  tlie 
statement  was,  at  the  time  it  was  made,  un- 
der no  ajqjirehenaion  of  punishment  for  per- 
jury, and  the  Jury  had  no  opportunity  to 
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observe  the  condnet  ind  demeanor  of  the 
witness,  such  testimony  li  not  to  be  consid- 
ered on  the  same  plane  or  of  equal  weight 
or  value  with  that  of  a  sworn  witness  giving 
evidence  in  the  presence  of  the  court  and 
Jnry  under  the  acrutlnr  mentioned.  There- 
fore the  only  question  tor  oar  consideration 
is  whether  the  instnictlon  referred  to,  tak- 
en in  conslderatitm  with  the  other  InstmC' 
tions  upon  the  some  subject,  did  attach  un- 
due Importance  to  the  dyli^  declaration. 

^e  instruction  is  somewhat  out  of  the  or- 
dinary, and,  so  tar  as  we  can  find,  is  based 
upon  the  supposed  authority  of  an  Arkan- 
«B8  case,  viz^  Allen  v.  State,  70  Aik.  837* 
340,  68  S.  W.  28.  In  this  case,  however.  It 
18  to  be  observed  that  the  Instruction  was  re- 
quested by  appellant,  and  It  doffi  not  appear 
that  any  point  was  made,  or  could  have  been 
made,  upon  the  apparent  Infirmity  of  the  in* 
structlon. 

■  The  admisdon  of  evidence  of  this  charac- 
ter Is  an  exception  to  the  rule  of  luadmlsst- 
blltty  of  hearsay  testimony,  and  many  rea< 
sons,  other  than  those  given,  might  be  refers 
red  to  as  constituting  proper  and  sufllelent 
grounds  for  not  giving  to  dying  declarations 
the  same  force  and  effect  as  If  the  declar- 
ant bad  been  a  witness  in  court  These  rea< 
sons  are  fully  pointed  out  by  Mr.  Elliott  In 
bis  work  on  Evidence,  voL  1,  S  358.  See, 
also,  State  v.  Van  Sant,  80  Mo.  GT';  State  t. 
Matbes,  90  Mo.  671.  2  S.  W.  800;  Lambeth  V. 
State,  23  Miss.  822;  State  t.  Eddon,  8  Wash. 
202,  36  Pac  130. 

The  case  last  cited  is  more  nearly  In  point 
than  any  other  we  have  found,  or  to  which 
our  attention  has  been  called.  Most,  if  not 
nearly  all,  of  the  cases  examined  have  to  do 
with  instructions  to  the  effect  tiiat  the  dying 
declaration  was  to  be  given  the  same  weight 
as  that  of  a  sworn  witness  giving  evidence  in 
tiie  presence  of  the  court  See  cases  collec- 
tion in  note  to  Harper  v.  State,  66  L.  R.  A. 
372,  at  446.  While  in  the  case  under  con- 
sideration the  language  used  by  the  court 
was  that  the  dying  declaration  "Is  of  no 
more  weight  than  if  the  deceased  was  pres- 
ent and  testifying,"  and  in  the  Eddon  Case, 
supra,  the  language  adopted  by  the  court  was 
"dying  declarations  are  to  have  no  greater 
weight  than  If  the  deceased  was  alive  and 
testified  to  the  same  facts  upon  the  witness 
stand."  While  it  might  be  urged  that  there 
Is  a  distinction  between  the  words  "the 
same  weight"  and  "no  more  weight,"  or  "no 
greater  weight,"  we  think  it  must  needs  be 
a  distinction  without  any  serious  merit  To 
the  average  Juror  the  words  "no  more 
weight"  would  convey  to  the  mind  the  Im- 
pression that  he  was  Justified  In  attaching 
the  same  weight,  or  as  much  weight  to  the 
class  of  testimony  In  question  as  be  would 
to  a  living  witness  present  In  court 

The  serious  Infirmity  about  this  class  of 
evidence,  i.  e.,  dying  declarations,  Is  the  lade , 


of  (H^rtnnity  to  Investigate  the  truth  of 
ithe  same  by  searching  cross-examination. 
And  it  can  well  be  urged  that  the  passion  of 
the  moment  or  the  clouded  mind  resulting 
from  the  injury,  not  to  say  anything  atwot 
the  possible  incorrect  quoting  of  deceased  by 
those  depended  upon  to  sopidy  this  evi- 
dence, would  all  tend  to  indicate  the  lurk- 
ing evils  of  this  class  of  testimony  to  which 
the  Jury  is  prone  to  attach  great  considera- 
tion, for  which  reasons  Instructions  tending 
to  point  out  the  weight  to  be  attached  to 
such  evidence  are  dangerous  and  calculated 
to  be  highly  prejudicial  t6  defendant 

As  stated,  dying  declarations  constittrte 
one  of  the  exertions  to  the  rule  which  re- 
jects hearsay  evidence,  and  are  admissible 
because  of  the  necessity  of  the  case  and  the 
presumed  sanctity  given  tbem  by  the  sense 
of  Impending  death,  which  must  exist,  and 
which  is  said  to  create  an  obligation  equal 
to  that  which  is  imposed  by  an  oath  admin- 
istered in  a  court  of  Justice.  We  are  of  the 
opinion,  however,  that  dying  declarations,  be- 
ing in  their  nature  secondary  evidence  and 
subject  to  many  inBnnlties,  are  not  ordinari- 
ly entitied  to  the  same  weight  or  credmce, 
as  is  the  testimony  of  living  witnesses  un- 
der oath  and  subject  to  cross-examination, 
the  question  of  weight  being  one  for  tiio 
Jury,  and  it  is  error  to  Instruct  the  Jury  that 
such  evidence  Is  of  no  more  weight  than  if 
the  deceased  was  present  and  tesU^lng  be- 
cause such  Instruction  is  calculated  to  lead 
the  Jury  to  consider  that  dying  declarations 
are  entitled  to  the  same  weight  as  tlw  testi- 
mony of  living  witnesses  under  oath,  and  sub- 
ject to  cross-examination. 

In  the  present  case  much  depended  upon 
the  dying  declaration,  which  received  but  lit- 
tle and  perhaps  questionable  corroboration, 
so  that  we  feel  constrained  to  reverse  the 
case  upon  the  ground  mentioned,  and  to  re- 
mand the  same  tor  a  new  trial;  and  It  is  ao 
ordered. 

ROBERTS,  C.  J.,  and  PARKER,  omcnr. 

a»  K.  M.  SC> 

JONES  V.  RANKIN  et  si    (No.  1500.) 

(Supreme  Court  of  New  Mexico,    April  *SSL 
1914.) 

fSvUtthiu  hv  th9  Ooiirt.) 
"L  CoKPOBATions   (j  217*)— Stockholdkbs— 

AoOmONAL    IiUBIUTT--GONSTBDCTION  OF 

Statote. 

The  additional  liability  of  a  stockholder  de- 
pends upon  the  terme  of  the  statute  creating  tt 
and,  being  in  derogation  of  the  common  ^w,  the 
statute  oaimot  be  extended  beyond  tiie  words 
used. 

{Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  H  ;  Dec  Dig.  |  2l7.»] 

2.  Banks  and  Banking  (8  293')— Stockholo- 

mtS  —  AODITIONAL  LlABIUTT  —  CONBTIUO- 

TioN  OT  Statute. 

Section  14,  a  68,  S.  L.  1887,  cooatmed. 
BeiU,  that  it  imposes  no  iodividoa]  liability  ap- 
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oD  BtoeUioMem  tn  a  saTlosi  bank,  for  tbe  debb 
of  such  bank,  where  the  original  ■abseribert  for 
such  stock  paid  tbt  fnll  par  tkIim  therectf  to 

the  corporation. 

[Ed.  Note.— For  other  casea,  aee  Banks  and 
BankioR,  Cent  Dig.  {{  U83-1135;  Uec  Dig. 
I  263.'] 

S.  COBPOKATIOnB    (f  217*)— ST0CKH0I.DBB8— 

Additional  Liabilitt— Statutes. 

The  general  corporation  act  (I^aws  1906, 
c  79)  did  not  repeal  or  cbanm  the  liability  of 
■tockbolders  under  chapter  8^  8.  L.  1884,  and 
chapter  GS,  S.  L.  1S87. 

lEJd.  Note.— For  other  cases,  see  Corporation*, 
Cent.  Dig.  Sfi  835-844;  Dec.  Dig.  S  217.*] 

Appeal  from  I^trlct  Gonr^  Quay  County ; 
T.  D.  lAeb,  Judge. 

Action  by  B.  B.  Jones;  Beoeivor,  against  O. 
H.  Baukln  and  othen-  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Affirmed. 

Renehan  &  Wright,  of  Santa  F6,  tor  appe- 
lant. Reed  Bolloman,  of  Tucumcail,  for  ap- 
pellees. 

ROBERTS,  O.  J.  The  only  question  pre- 
sented by  this  appeal  Is  the  proper  constrac- 
tlon  of  section  14,  c.  68.  S.  L.  1887  (section 
273,  C.  L.  1897).  which  reads  as  follows: 

-  "The  stockholders  of  any  anch  corporation  or 
associatioQ  shall  only  be  individually  liable  to 
the  extent  of  the  par  value  of  the  shares  of 
stock  subscribed  for  by  them,  except  as  other- 
.wiae  herein  provided." 

This  section  Is  a  part  of  the  Savings  Bank 
Act,  and  applies  only  to  the  liability  of  stock- 
holders In  such  corporatloos.  The  exception 
referred  to  in  the  section  fixes  the  liability  of 
officers,  agents,  etc.,  of  such  institution,  who 
receive  deposits,  or  assent  to  their  reception, 
or  who  contract  debts  or  assent  to  their  crea- 
tion, after  knowledge  that  such  Institution  Is 
insolvent  or  In  falling  circumstances.  The 
exception  Is  of  no  coosequoice,  so  tax  as 
this  case  la  concerned. 

The  appellant  Is  the  receiver  of  the  Inter- 
national Bank  of  Commerce,  of  Tucumcari, 
N.  M.,  an  insolvent  Institution.  Incorporated 
under  chapter  68.  S.  Lb  1887,  as  a  savings 
bank.  He  instituted  this  suit  against  the 
appellees,  who  were  stockholders  in  said  bank 
at  the  time  it  became  Insolvent,  to  recover 
from  them  an  assumed  statutory  liability  to 
the  extent  of  the  par  value  of  the  shares  of 
stock  held  by  each  of  said  stockholders.  The 
complaint  set  forth  all  the  facts  leading  up 
to  the  appointment  of  the  appellant  as  re- 
ceiver of  the  bank,  the  indebtedness,  lusuffl- 
deucy  of  assets,  and  that  appellees  all  be- 
came stockholders  by  purchase  of  stock  from 
the  original  subscribers  to  the  capital  stock 
of  their  assignees,  for  which  stock  the  full 
par  value  had  been  received  by  the  corpora- 
tion. To  the  complaint  the  appellees  de- 
murred, on  the  ground  that  they  were  not 
liable  under  the  statute  above  quoted.  The 
demurrer  was  sustained  by  the  court,  and 
appellant  elected  to  stand  upon  hts  com- 


plaint Judgment  wu  thereupon  mtenA  for 
appellees,  dlsmtsdng  the  complaint  From 
such  Judgment  this  appeal  Is  prosecuted. 

[t]  1.  The  first  question  discussed  by  oonn- 
8^  on  either  side  la  the  role  of  oonstmctlon 
to  be  applied  to  Uie  statute;  appellant  eon- 
tending  that  ttie  statute  ts  remedial  and 
should  be  liberally  construed,  while  appellees 
claim  that  a  statute  imposing  a  liability  'up- 
on stockholders  tor  the  d^ts  of  the  corpora- 
tion, being  In  derogation  of  the  common  law, 
should  be  strictly  construed.  Under  the  com- 
mon law,  a  stoAholder  was  not  liable  for  the 
debts  of  the  corporatlmi,  where  the  corpora- 
tion had  receAved  the  fnll  par  Talue  of  tbe 
atodk.  Xhls  bdng  tme^  it  necessarily  follows 
that  the  additional  UabUlty  of  the  stock- 
holder d^tends  upon  the  terms  of  the  sta^ 
ute  creatliv  It  and,  Mag  In  donation  of 
the  common  law,  the  statute  cannot  be  ex- 
tended beyond  the  words  used.  Brunswick 
Terminal  Ca  t.  Natl<mal  Bank  of  Baltimore^ 
102  U.  S.  886,  24  Sup.  Ct  814,  48  L.  Ed.'  491. 
The  rule  of  strict  construction  is  appUed  to 
such  statutes  by  the  great  majority  of  Uw 
courts  In  this  Cbnntry,  as  will  be  seen  by  a 
reference  to  the  cases  dted  in  note  T,  |  214, 
vol.  1,  Cook  on  CoriKiratlons  (7th  Bdj.  The 
author  says: 

"Tnasmach  as  all  statutes  creating  an  addi- 
tional liability  on  the  part  of  the  stockholders 
are  in  derogation  of  the  common  law,  they  are 
to  be  strictly  constraed." 

Appellant  relies  upon  the  case  of  Carver 
T.  Bralntree  Mfg.  Co.,  2  Story,  432,  Fed.  Cas. 
No.  2,485,  which  supports  his  view  as  to  the 
proper  rule  of  construction;  but  as  tills  case 
is  so  at  variance  with  the  almost  universal 
holding  of  the  courts,  including  the  Supreme 
Court  of  the  United  States,  and  our  own 
territorial  Supreme  Court  (Perea  t.  Bank,  6 
N.  M.  1,  27  Pa&  322),  we  must  decUne  to  fol- 
low it 

[2]  2.  The  statute,  then,  must  not  be  ex- 
tended beyond  the  words  used,  and  it  says 
that  the  stockholders  of  any  such  corporation 
shall  only  be  individually  liable  to  the  extent 
of  the  par  value  of  the  stodc  subscribed  for 
by  them.  No  one  of  the  appellees  herein  were 
subscribers  to  the  capital  stock  of  the  Insolv- 
ent corporation,  according  to  the  accepted 
definition  of  the  term  "subscriber."  Cook  on 
Corporations  {7th  Ed.)  i  10,  says: 

**A  sutucriber  is  one  who  has  agreed  to  take 
stock  from  the  corpoxatloa  on  the  original  issue 
of  such  stock." 

In  the  case  of  Thames  Ttmnel  t.  Sheldon,  0 
B.  &  C.  341,  the  word  "subscriber"  Is  defined 
and  held  to  mean  only  such  persons  as  have 
entered  Into  an  express  contract  to  take  up  a 
certain  number  of  shares,  on  the  original  Ifr 
sue. 

If  it  be  conceded  that  the  statute  Imposes 
an  additional  liability  upon  sto<^holder8,  over 
and  above  and  independent  of  the  original 
par  value  of  the  stock,  It  must  be  apparent 
that  such  llaUlIty  extends  wily  to  anrb 
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stockholders  as  were  subscribers  to  the  capi- 
tal stodc  of  the  corporation. 

"When  men  sabscribe  for  the  stodc  of  a 
company.  It  Is  for  so  much  stock  as  the  com- 
pany stiU  owns  and  has  not  parted  with. 
Stoclc,  which  has  been  issued  to  or  passed 
into  the  ownership  of  ontside  parties,  cannot 
be  subscribed  for;  It  is  not  then  Uie  sub- 
ject matter  of  subscrtption."  Bates  et  al.  v. 
Oreat  Western  T^.  Co.,  134  lU.  636,  25  M. 
E.  S21. 

In  Seaboard  National  Bank  t.  Slater  (C. 
C.)  105  Fed.  179.  the  court  draws  a  sharp 
distinction  between  stock  subscribed  for  and 
stock  held  without  subscription.  The  case  of 
Libby  T.  Tobey,  82  STe.  397.  19  Atl.  904.  Ulus- 
t rates  the  distinction.  The  court  sa^: 

"A  fair  inferecce  to  be  drawn  from  the  lan- 
gozge  of  the  statute  Is  that  of  a  transaction  or 
contract  with  the  corporation  in  accepting. 
8ut>scribiDg  for,  or  agreeing  to  talte  stoclc,  ana 
not  one  between  individuals  in  the  parchase  of 
stock  in  open  market.  Had  the  Lefnslature  in- 
tended to  make  the  remedy  as  broad  as  that 
contended  for  by  the  plaintiff,  and  thus  render 
the  defendant  liable  as  a  'stockholder'  upon  all 
stock  held  or  owned  by  him,  regardless  of  the 
manner  in  which  he  may  bafe  obtained  it,  it 
would  have  been  an  easy  matter  to  have  so  ex- 
pressed its  meaning." 

In  like  manner  we  are  Justified  in  saying 
that  had  the  territorial  L^stature  Intended 
to  impose  a  liability  upon  all  stockholders, 
Irrespective  of  whether  they  had  purchased 
their  stock  in  the  open  maricet,  or  had  secur- 
ed it  by  subscription  to  the  capital  stock.  It 
would  have  been  an  easy  matter  to  so  have 
expressed  Its  meaning.  By  section  9,  c.  36, 
8.  L.  1884,  the  Legislature  clearly  and  un- 
mistakably imposed  upon  all  stockholders 
in  banks  of  discount  and  deposit  an  indi- 
vidual liability  for  the  debts  of  the  cor- 
poration. Many  of  the  provisions  of  the  act 
providing  for  the  organization  of  savings 
banks  are  identical  with  the  provisions  found 
In  said  chapter  36,  S.  L.  1884,  and,  had  the 
Legislature  Intended  to  create  the  same  stock- 
holder's liability,  It  would  doubtless  have 
employed  the  same  language. 

In  the  case  of  Beld  v.  De  Jarnette,  123 
Ga.  787,  61  S.  B.  770,  8  Ann.  Gas.  1117,  the 
Supreme  Court  of  Georgia  was  called  upon 
to  construe  the  language  of  a  special  act  of 
the  Legislature,  incorporating  the  Putnam 
County  Banking  Company.  The  act  pro- 
vided: 

"Each  stockholder  in  said  corporation  shall 
be  individually  liable  for  the  debts  of  the  cor- 
poration to  the  amount  of  his  or  her  unpaid 
Rubscription  to  the  capital  stock  of  the  corpora- 
tion, and  for  an  additional  amount  equal  to  his 
subscription.'* 

The  court  say: 

"The  question  presented  for  determination  is: 
Was  it  tfae  purpose  of  the  General  Assembly  to 
impose  this  individual  liability  upon  each  and 
every  person  who  might  become  a  shareholder 
of  the  corporation,  by  subscribing  to  its  capital 
stock  or  by  purchase  of  shares  issued  to  anoth- 
er, or  otherwise  succeeding  to  the  holdings  of 
a  stockholder  who  had  ceased  to  be  a  member 
of  the  corporation ;  or  was  the  legislative  in- 
tent to  fix  the  statutory  liability  upon  such 
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stockholders  only  as  became  snob  by  subscrib- 
ing to  the  capital  stock?  The  term  'stockholder' 
is  not  synonymous  with  that  of  'subscriber'; 
each  has  a  distinct  definite  technical  meaninc ; 
the  latter  is  employed  to  denote  one  who  be- 
comes bound  by  a  subscription  to  the  capital 
stock  of  a  corporatloQ.    It  is  to  be  presumed 
that  the  members  of  the  General  Assembly  knew 
what  was  an  'unpaid  subscription  to  the  cap- 
ital stock*  of  a  corporation,  when  they  declared 
that  each  stockholder  could  be  called  on  by  cred- 
itors to  pay,  not  only  his  'unpaid  subscription 
to  the  capital  stock  of  the  corporation/  but  also 
an  'additional  amount  equal  to  his  snlMcription.' 
If  effect  be  given  to  the  letter  of  the  act.  then 
the  liability  imposed  was  upon  those  who  be- 
came stockholders  through  ^eir  voluntary  act 
in  subscribing  to  the  capital  stotk  of  the  bank- 
ing company  and  assuming  responsibility  for 
the  payment  of  its  debts,  not  only  to  the  ex- 
tent of  their  respective  stock  subscriptions,  but 
for  double  the  amount  thereof.   •   •   •  The 
corporation  itself  was  made  primarily  liable 
for  the  payment  of  its  debts ;  those  who  sub- 
scribed to  its  capital  stock  were  called  on  by 
the  .General  Assembly  to  be  its  backers,  its 
guarantors.  The  argument  is  advanced  by  coun- 
sel for  the  plaintiff  in  error  that,  unless  all 
stockholders  (however  they  may  have  acqoired 
their  holdings)  be  held  liable  for  the  debts  of  the 
corporation.  Its  creditors  may  not  be  able  to 
collect  their  demands  against  it,  since  many,  if 
not  all,  of  the  subscribers  to  its  capital  stock 
may  now  be  dead,  and  such  estates  as  they 
left  fully  administered.    Conceding  that  audi 
may  be  the  case,  we  do  not  feel  justified  in  so 
stretching  the  words  used  in  the  act  of  incor- 
poration as  to  bring  within  its  operation  all 
stockholders  of  the  bank,  whether  they  became 
shareholders  by  subscribing  to  its  capital  stock, 
or  by  way  of  socceasioa  from  those  who  orig- 
inally became  bound  to  pay  double  the  amount 
of  their  stock  subscriptions,  if  necesnty  so  to 
do  should  ever  arise.   We  cannot  assume  that 
the  General  Assembly  contemplated  that  those 
who  accepted  the  charter  and  organized  under 
it  could  relieve  themselves  of  the  liability  they 
voluntarily  assumed  by  subsequently  transfer- 
ring their  stock  to  otiiers  who  might,  or  might 
not,  be  solvent  and  able  to  respond  to  the  de- 
mands of  debtors  of  the  corporation.    Nor  does 
the  act  of  incorporation  provide  any  scheme 
whereby  this  liability  might  be  shifted  npon 
stockholders  who  purchased  ttoA  upon  the  faith 
that  the  act  was  to  be  understood  as  meaning 
neither  more  nor  less  than  was  said,  nor  is  there 
any  suggestion  in  the  act  of  a  compounding  of 
liability,  so  that  a  creditor  could  treat  eadi 
succesuve  shareholder  as  an  additional  guar- 
antor and,  at  his  election,  call  upon  either  past 
or  present  stockholders  for  payment  of  his  de- 
mand, or  enforce  satisfaction  from  all  as  one 
collective  body  answering  to  the  descriptioD  of 
'stockholders.'   We  try  to  construe,  not  to  leg- 
islate. No  good  reason  has  been  advanced  why 
the  words  used  in  the  statute  under  construc- 
tion should  not  be  given  their  usual  signification 
and  the  conclusion  reached  that,  while  an  indi- 
vidual liability  was  Imposed  upon  each  of  the 
original  shareholders,  no  provision  was  made 
for  any  further  protection  of  creditors  in  the 
event  the  affairs  of  the  bank  might  eventually 
be  conducted  by  persons  who  succeeded  to  the 
rights  of  the  subscribers  to  its  capital  8to<^  and 
in  this  manner  became  stockholders." 

The  reasoning  of  this  case  is  directly  Kp- 
pllcable  to  the  statute  under  condderatlon. 
In  so  far  as  the  liability  of  the  appellees  la 
Involved.  Our  conclusion,  therefore^  la  that 
no  individual  liability  Is  imposed  upon  a 
stockholder  in  a  savings  bank,  for  the  debts 
of  the  corporation  where  such  stockholder 
w^s  not  m  Bubacrlbet  to  the  capital  sbock  of 
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each  corporation  but  purchased  Ms  stock  In 
the  open  market.  The  qnestlon  as  to  the  li- 
ability of  the  original  subscriber  la  not  In- 
TOlred  Id  this  case,  and  is  therefore  not  be- 
fore us  for  decision. 

[3]  3.  Appellee  further  contends  that  the 
general  corporation  law  of  1905  (chapter  70, 
S.  L.  1905)  repealed  all  stockholder's  llabil- 
itr  under  chapter  36,  S.  L.  1884,  and  chapter 
68,  S.  L.  1887.  Under  said  general  act,  the 
common-law  liability  only  Is  Imposed  by  sec- 
tion 22,  while  section  23  proTldes  a  method 
by  which  the  stockholder  may  be  relieved 
of  that  liability.  Section  131  extends  the 
provisions  of  the  general  act  to  certain  corpo- 
rations organized  under  special  acts,  Includ- 
ing the  act  in  question  In  this  case,  and  frir- 
tber  provides  for  the  organization  of  such 
corporations  under  the  general  act  Bat  the 
same  section  also  provides: 

"But,  provided,  however,  that  this  act  shall 
not  be  held  to  divest  the  oorporatlonB  incorpo- 
rated under  any  of  said  acts  ot  any  rights,  priv- 
ileges or  francbifles  which  such  corporations 
now  have.  And  all  the  provisions  of  said  act  as 
to  organisation,  powers,  capital  stock,  stockbold- 
OTS,  liability  and  saspensltm  shall  apply  to  any 
company  organised  under  this  act  and  doing 
hudneas  in  the  terrftoir  ot  New  Mexico.** 

.  Thus  clearly  erldoiclng  an  Intention  to 
make  the  prorlsloua  ot  the  general  act  apply 
to  sacta  corporations  only  In  so  far  as  the 
provisions  of  the  general  act  did  not  conflict 
with  tiie  exceptions  stated.  The  proviso  left 
intact  the  provisions  of  the  special  acts  as  to 
ragonlzation,  powers,  capital  stock,  stock- 
holders, UablUty*  and  suspension.  This  Is 
made  even  more  manifest  i^F  the  provisions  of 
the  next  succeeding  section  of  the  general  act; 
which  provides: 

"The  acts  referred  to  In  the  last  preceding 
section  shall  not  be  held  to  be  repealed  by  this 
act,  bat  the  providons  of  this  act  ood  the  pro- 
visions of  said  acts  shall  be  construed  together 
OS  one  act,  and  the  general  provisions  of  this 
act  relating  to  the  macnRement,  control,  reports, 
amendmeota,  stock  liability,  levy  upon  imperty 
w  corporations,  levy  and  nUe  of  stock,  and  all 
other  general  provisions  contained  in  this  act 
which  can  be  enforced  coDsiatently  with  the  pro- 
Tisions  of  the  said  special  acta  hereinbefore  re- 
ferred to  shall  be  held  to  apply  to  all  such  cor- 
porations." 

For  the  reasons  stated,  the  Judgment  ot 
the  lower  court  Is  affirmed;  and  tt  la  so  or* 

d^ed. 

HANNA  and  PABKEB,  J  J.,  concnr. 

m  N.  M.  S46) 

STATE  T.  DB  ARMIJO.   (No.  1619.) 

(Supreme  Court  of  New  Mexico.   April  20, 
1914.) 

fBplUtJnu  if  the  CourtJ 
L  Onronts  (|  18*)— Right  to  Hold  OmoK— 

NATOBB  AlfD  SoUltCE. 

The  right  to  hold  a  public  office  is  not  a 
natural  right.  It  exists,  where  it  exists  at  ail, 
only  because  and  by  virtue  of  some  law  express- 
ly or  impliedly  conferring  it. 

[Bd.  Note.-^For  other  cases,  see  Officers,  Cent 
IHf.  S  22;  Dea  Dig.  S  18.»1 


2.  OmcEBs  (1 18*)— BioHT  to  Hoxa  Omoi— 

Natuki  and  Source. 

The  right  may  be  conferred  by  act  of  the 
Legislature,  or  exist  by  virtue  of  the  common 
law,  in  those  jurisdlctiona  where  the  common 
law  is  in  force,  and  oo  statute  e^ressly  or  im< 
pliedly  denies  the  right 

[Ed.  Note.— For  other  cases,  see  Officers,  Gsnt 
Dig-  I  22;  Dee.  Dig.  1 

8.  OmcEBS  (i  18*)— Right  to  Hold  Ofsiob— 

ConsTRUCTioK  or  Statute. 

Section  1  of  chapter  134.  Sess.  Laws  1909, 
which  provides  tliat  "No  person  prevented  by 
the  Organic  Act  ot  the  territory  of  New  Mex- 
ico *  *  *  shall  be  entitled  to  vote  or  hold 
pnblic  office  in  this  territory,"  refers  to  the 
original  act  of  Congress  creating  the  territory 
of  New  Mexko,  and  the  only  limitations  there- 
by imposed  upon  the  right  to  vote  or  hold  pub- 
lic ottice  are  that  such  ri^bta  shall  be  exercised 
only  by  dtizens  of  the  United  States,  including 
those  reco^ixed  as  citizens  by  the  treaty  with 
the  republic  of  Mexico,  etc 

[Ed.  Note.— For  other  cases,  Ms  Offleers,  Cent 
Dig.  S  22;  Dec  Dig.  |  1&*I 

4.  Ofticbbs  (S  20*)— Bight  to  Hold  OvnoB— 

CouHoN  Law. 

The  statutory  law  of  the  territory  of  New 
Mexico  neither  expressly  conferred  nor  denied 
the  right  of  women  to  vote  or  hold  public  office ; 
hence  we  must  look  to  the  common  law,  if  it 
was  in  force  In  the  territory,  to  ascertain  and 
determine  the  right  of  women  to  vote  and  hoM 
public  office. 

[Ed.  Note.— For  other  cases,  sea  Offlcem^  Gent 
Dig.  II  24.  26;  Dee.  Dig- 1  20*} 

5.  Comcon  Law  (|  12*>— Opbratioh. 

The  common  law  is  the  role  of  practiee  and 
decision  to  New  Mexico,  by  virtue  <tf  section 
2871,  Comp,  Laws  1897,  ocept  where  modified 
by  statute. 

[Ed.  Note— For  other  cases,  see  Common 
Law,  Cent  Dig.  1 10;  Dec  Dig.  {  12.*] 

6.  States  ({  60*)— Statb  IdBRAUAir— Natdeb 
or  OmcB. 

The  office  ot  State  Librarian  is  a  mlnia- 
teriai  office. 

[Ed.  Note.~-ror  other  cases,  see  States,  Cent 
Dig.  I  n ;  Dec.  Dig.  { 

7.  Officebs  (8  20*)— Bight  to  Hold  Office— 
CouMON  Law. 

Under  the  common  law,  a  woman  was  eligi- 
ble to  hold  a  purely  ministerial  office,  whatever 
might  be  the  nature  of  the  office,  if  she  was 
capable  of  performing  the  duties  thereof,  and 
there  was  no  Incompatibility  between  the  imture 
and  character  of  the  duties  ot  the  offlce  and 
their  due  performance  by  a  woman,  wher^  la 
so  doing,  she  was  not  called  upon  to  exercise 
judgment  and  discretion. 

[Ed.  Note.— For  other  cases,  see  Officers,  OwL 
Dig.  H  24,  29 :  Dec  Dig.  |  20.*] 

8.  CoiOfOB  Law  (|  12*)— Operation. 

Such  political  rights  as  were  recognized  by 
the  common  law,  and  not  in  conflict  with  our 
established  laws,  institutions,  and  customs,  and 
suitable  to  our  conditions,  were  carried  into  the 
body  of  our  law. 

[Ed.  Note.— F<Hr  other  cases,  era  Common 
Law,  Cent  Dig.  S  10;  Dec  Dig.  §  12*] 

9.  States  <{  9*)— State  Libbabian— CoNTin- 
nANCE  IN  Office. 

The  appellee  being  rightfully  In  office  at 
the  time  of  the  adoption  of  the  Constitution, 
she.  was  costinaed  in  office  by  virtue  of  section 
9,  art.  22.  of  the  Constitution. 

[Ed.  Note^For  other  cases,  SM  States^  Cent 
Dig.  M;  Dec  Dig.  19*] 

Hanna,  J.,  dissenting. 
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Appeal  from  District  Coart;  Santa  T6 

C-^anty;  K.  C.  Abbott,  Judge. 

Quo  warranto  by  the  State,  to  oust  Lola 
Cbaves  de  Armljo  from  the  office  of  state 
llbrartan.  From  a  judgment  of  dlsmlasal, 
plaintiff  appeals.  Affirmed. 

Frank  W.  Clancy,  Atty.  Gen.,  and  Felix 
Lester  and  Summers  Burithart,  both  at  Albu- 
querque, for  appellant  Beneban  &  Wright, 
of  Santa  F6,  for  appellee. 

ROBERTS,  C.  J.  This  Is  a  quo  warranto 
proceeding  to  oust  the  respondent  from  the 
office  of  state  librarian.  The  sole  basis  for 
the  proceeding  Is  the  fact  of  the  alleged  In- 
eligibility of  the  respondent  to  bold  the  office 
on  account  of  sex ;  she  being  a  woman.  The 
district  court  held  that  the  respondent  was 
eligible  and  dismissed  the  petition,  and  tbe 
state  appealed. 

A  discussion  of  tbe  matter  Involved  would 
seem  naturally  to  present  tbe  followlns  In- 
quiries, viz.: 

1.  What  is  tbe  nature  of  the  right  to  hold 
public  office,  and  what  Is  the  source  of  that 
right? 

2.  What  provision,  either  statutory  or  com- 
mon-law, or  both,  had  been  made  In  this  Jn- 
rlsdlctlon  In  that  regard  prior  to  the  adoption 
of  the  state  Constitution? 

3.  What  effect,  if  any,  did  the  Constitution 
have  upon  the  right? 

[1,  2]  1.  It  may  be  stated  that  the  right  to 
hold  a  public  office  Is  not  a  natural  right. 
It  exists,  where  it  exists  at  all,  only  because 
and  by  virtue  of  some  law  expressly  or  im- 
pliedly conferring  It.  Hechem  on  Public  Offi- 
cers, I  64;  29  Cyc  137A.  It  may  be  conferred 
by  act  of  the  Legislature,  as  Is  nsualty  the 
case,  or  exist  by  virtue  of  the  common  law, 
In  those  Jurisdictions  where  tbe  common  law 
Is  In  force,  and  no  statute  expressly  or  Im- 
pliedly denies  the  right  In  the  latter  case 
recourse  must  of  course  be  had  to  the  com- 
mon law  to  determine  the  limitations  upon 
and  extent  of  the  right 

rs]  2.  It  therefore  becomes  necessary  to  ex- 
amine the  condition  of  the  law  in  this  jaris- 
dlction  In  regard  to  tbe  right  of  women  to 
hold  office,  Tbe  territory  of  New  Mexico  was 
organized  by  tbe  act  of  Congress  of  Septem- 
ber 9,  18S0  (Act  Sept  9,  1850,  c.  40,  9  Stat 
440).   Section  6  of  that  act  provides: 

"That  every  free  white  male  inhabitant  above 
the  age  of  twenty-one  years,  who  shall  have 
been  a  resident  of  said  territory  at  tbe  time  of 
tbe  passage  of  this  act,  shall  be  entiUed  to  vote 
at  the  first  election,  and'  shall  be  eligible  to 
any  office  within  tbe  said  territoi^;  but  tbe 
qualifications  of  voters  and  of  holding  office,  at 
all  subsequent  elections,  shall  be  bqcd  as  snail 
be  prescribed  by  the  lesislative  assembly:  Pro- 
vided, that  the  right  of  snffraee,  and  of  holding 
office,  shall  be  exercised  only  oy  citizens  of  tbe 
United  States,  including  those  recognized  as  cltl- 
sens  by  tbe  treaty  with  tbe  republic  of  Mexico, 
concluded  February  aecond,  eighteen  hundred 
and  forty  eight" 

The  provisions  of  this  section  appear  In  R. 

&  U.  S.  ot  1878.  aa  aecUona  1800  and  ISGO, 


In  somewhat  different  langnage,  but  tn  the 
view  we  tabe  of  the  case  sucb  revised  aeo 
tions  are  of  no  importance  In  determining 
tbe  issues  involved  herein. 

By  an  act  of  the  territorial  Legislature, 
approved  July  20.  18S1,  which  will  be  found 
on  page  196  of  the  Session  Laws  of  1851,  a 
complete  election  law  was  enacted.  Section 
19  of  tbe  act  defined  the  qualiflcatlons  of 
voters  and  of  holding  elective  office  as  fol- 
lows: 

"Sec  19.  Every  white  male  dtlsen  of  tb* 
United  States,  over  twenty-one  years  ai  age. 
who  shall  have  resided  in  the  territory  one 
year,  and  in  the  county  In  which  be  offers  to 
vote,  for  three  months  shall  be  entitled  to  vote 
and  be  elected  to  office  io  any  election  provided 
for  in  this  act*  nnius  In  the  cases  hereinafier 
specified." 

By  this  section  it  wlU  be  observed  that  tbe 
right  to  vote  Is  limited  to  wlilte  male  citizens 
of  the  United  States,  who  possess  tbe  requir- 
ed qualldcations  as  to  residence  likewise, 
hy  the  section  no  one  could  be  **elected  to 
office.  In  any  election  provided  for  In  this 
act,"  unless  he  possessed  the  required  qoall- 
flcationa  Under  this  sectlfHi  a  woman  was 
debarred  from  voting,  and  could  not  be  elect* 
ed  to  any  office,  at  any  election  held  under 
tbe  act  In  question.  Section  21  ot  the  aamo 
act  reads  as  follows: 

"Sec.  21.  No  person  prsrented  by  Mw  orgaide 
law  of  tbe  territory,  no  officer  or  soldier  Id  the 
United  States  Army,  and  no  person  included  in 
the  term  'camp  followers'  of  tbe  United  States 
Army  shall  be  entitled  to  vote  or  hold  office  in 
thli  territory." 

It  vrill  be  observed  that  the  latter  eectloB 
la  broader  In  Its  scope  than  section  10.  It 
denies  the  right  to  bold  office,  either  elective 
or  appointive,  to  any  person  "prevented  by 
the  organic  law  of  the  territory."  Section  19^ 
In  so  far  as  it  prescribed  Uie  qnallftcatlon  ot 
voters,  was  evidently  superseded  by  tlie  reg* 
tstratlon  law,  which  required  all  voters  to 
be  registered,  and  prescribed  the  quallfica* 
tlons  required  for  registration,  which  will  be 
found  as  section  1703,  O.  L.  1807,  and  permit* 
ting  all  registered  voters  to  vote.  Section 
1T06,  O.  L.  1897.  Section  21,  supra,  however^ 
was  carried  Into  the  Compilation  of  1887  In 
Its  original  form  as  section  1647.  It  will 
therefore  be  seen  that  section  19  of  tbe  orig- 
inal act  is  of  no  Importance  in  this  case,  ex- 
cept as  an  aid  to  the  proper  construction  ot 
section  21.  Section  21,  supra,  was  amended 
by  chapter  21,  S.  L.  1907,  and  again  by  chap- 
ter 134,  S.  L.  1909.  The  amendment  of  190T 
need  not  be  set  out,  as  it  Is,  In  so  far  as  mate- 
rial, in  tbe  same  identical  language  as  section 
1  of  chapter  134,  S.  L.  1900,  wtaidi.  In  ao  far 
as  pertinent,  reads  as  follows: 

"Sec.  1.  No  person  prevented  by  tbe  organle 
act  of  the  territory  of  New  Mexico,  *  •  • 
shall  be  entitled  to  vote  or  bold  pnblie  oBet  1& 
this  territory.  •  • 

It  will  be  observed  that  tbe  original  ae<s 
tion  used  the  term  "Organic  law,"  whereas 
the  amendment  refers  to  tbe  "Organic  Act" 
thus  dearly  meaninc  the  origiual  act  of  Coa- 
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gten  creating  tbe  territoTy,  and  not  tbe  aec- 
tlon  of  the  Rerlaed  Statutes  of  1878,  lierela- 
before  lefeifed  to.  It  Is  erldmit,  therefore, 
tiiat  we  mart  look  to  the  terms  of  tbe  (M^anlc 
Act  to  detenoine  who  were  prevented  from 
holding  office  by  its  terms.  It  prescribes  tlie 
right  of  suffrage  and  of  holding  office  at  the 
first  election,  and  then  provides  that  the  qual- 
ifications of  voters  and  of  hiddlng  office  at 
aH  snbseqnent  elections  shall  be  prescribed 
by  the  legldatlve  assembly,  and  concludes 
with  the  following  proviso: 

"Provided,  That  the  ri«At  of  Boffraxe,  and  of 
holdiog  office.  Bliall  be  exercised  only  bj  <dti- 
MDB  of  the  United  States,  including  tbose  rec- 
ognized  as  citizens  by  the  treaty  with  the  re- 
public of  Mexico,  concluded,"  etc. 

From  a  reading  of  the  section,  It  would  ap- 
pear to  tbe  legal  mind  that  the  proviso  was 
a  limitation  upon  legislative  power,  and 
that  it  was  not  intended  to  operate  directly 
upon  the  right  of  suffrage.  But  In  what  light 
did  tbe  legislative  assemblies  regard  the  pro- 
viso when  they  referred  to  the  llmltatious 
upon  the  right  of  suffrage  and  of  holding  of- 
fice contained  In  section  21  of  the  original 
act  and  tbe  amendments  thereto?  It  Is  clear 
that  they  treated  It  as  an  independent  sec- 
tion, and  as  a  limitation  upon  tbe  right  It- 
self, rather  tban  a  legislative  llmltatloD. 
The  only  limitations  upon  tbe  right,  or  the 
only  reference  to  the  subject.  In  the  Organic 
Act,  are  found  In  the  section  above  quoted. 
It  must  be  apparent  tbat  tbe  Leglslatnre  did 
not  refer  to  the  limitations  upon  the  right 
of  suffrage  and  of  holding  office  at  the  first 
election,  for  to  so  bold  would  present  in- 
surmountable absurdities.  For  Instance,  at 
the  first  election  the  right  was  confined  to 
"free  white  male  Inhabitants."  Now  Is  it  to 
be  presumed  that  the  Legislature  In  1907 
and  1909  would  attempt  to  violate  the  fif- 
teenth amendment  of  the  Constitution  of 
tiie  United  States,  and  the  act  of  Congress 
making  such  amendment  applicable  to  ter- 
ritories? Again  tbe  section  limits  the  right 
of  suffrage  and  of  holding  office,  at  the  first 
election,  to  free  while  male  Inhabitants  "who 
shall  have  been  a  resident  of  said  territory 
at  the  time  of  the  passage  of  this  act,"  con- 
sequently, should  we  bold  tbat  the  limitations 
referred  to  were  those  prescribed  for  the 
first  election,  it  would  necessarily  result  that 
the  Legislature,  as  late  as  1909,  was  attempt- 
ing to  deny  the  right  of  suffrage  to  all  those 
who  were  not  residents  of  New  Mexico  In 
1860.  Such,  of  course,  was  never  tbe  Inten- 
tion, and  therefore  the  Legislature  neces- 
sarily must  have  had  In  view  the  limitations 
contained  in  the  proviso,  and  intended  tliat 
the  right  of  suffrage  and  of  holding  office 
should  be  exercised  only  by  citizens  of  the 
United  States,  including  those  recognized  as 
dtlsena  by  the  treaty  with  the  republic  of 
Mexico,  etc. 

"The  Supreme  Court  of  the  United  States.  In 
Minor  v.  Happereett.  21  Wall.  162,  22  U  Ed. 
627,  baa  held  that  the  word  'citizen,  as  ufted  in 
tbe  Constitution  and  laws  oi  the  United  States, 


has  uniformly  conveyed  the  Idea  of  membership 
of  a  aatloo,  and  nothing  more,  and  hei^  In- 
clude either  sex  alllie."  Cronly  v.  dtj  of  Tuc- 
son, 6  Ariz.  235,  06  Pac.  876. 

[4,  B]  Hence,  from  a  review  of  the  statute 
law  of  the  territory.  It  will  he  seen  that  there 
was  no  express  denial  of  the  right  of  suf- 
frage, or  of  holding  office,  to  women ;  neither 
was  the  right  granted  In  terras.  In  this  con- 
nection It  Is  to  be  remembered  that  the  civil 
law  of  Spain  and  Mexico  was  In  force  in 
this  territory  at  tbe  time  of  the  original  en- 
actment by  tbe  territorial  Legislature,  under 
which  women  had  no  such  right  as  is  con- 
tended for,  and  this  remained  the  situation 
until  January  7, 1876,  when  the  act  was  pass- 
ed by  tbe  I^eglslature,  adopting  the  common 
law  in  this  Jurisdiction.  This  appears  as 
section  2871,  Comp.  Idws  1897,  and  reads 
as  follows: 

"In  all  tbe  courts  In  this  territory  the  com- 
mon lav  as  recognized  in  the  United  States  <tf 
America,  shall  be  the  rule  ot  practice  and  de- 
clsion." 

There  being  no  statute,  either  denying  or 
conferring  tbe  right  of  suffrage  and  of  hold- 
ing office  upon  a  woman.  It  Is  clear  that  we 
must  look  to  tbe  common  law,  if  the  above 
sectlou  adopted  It  in  New  Mexico,  to  ascer- 
tain and  determine  the  right  of  women  to 
vote  and  hold  office.  Under  tbe  common  law, 
tbe  right  of  women  to  vote  was,  of  course, 
never  recognized,  and  such  right  Is  not.  In- 
volved in  this  case,  but  merely  tbe  right  to 
hold  an  appointive  office,  which  Is  purely 
ministerial.  Before  discussing  tbe  right  of 
a  woman  to  hold  such  an  office,  under  the 
common  law.  It  will  be  necessary  to  dispose 
of  appellantTs  contention,  viz:  That  tbe  dvll 
law  and  not  the  common  law  Is  in  force  here, 
except  where  modified  by  statute.  In  sup- 
port of  the  contention.  Ward  v.  Broadwell, 
1  N.  M.  85,  Chavez  v.  McKnlght,  1  N.  M.  147, 
Ilfeld  V.  Baca,  14  N.  M.  65.  89  Pac.  244.  are 
cited  and  relied  upon.  The  first  two  cases 
cited  were  decided  long  prior  to  tbe  passage 
of  tbe  act  of  January  7,  1876,  and  at  the 
time  such  decisions  were  rendered  the  civil 
law  was  in  force  in  New  Mexico,  except 
where  changed  by  statute,  or  abrogated  by 
the  Organic  Act.  No  such  i>oint  was  involved 
In  the  last  case  cited.  On  tbe  other  hand, 
as  early  as  1886,  in  tbe  case  of  Browning  v. 
Estate  of  Browning,  3  N.  M.  (Gild.)  659,  9 
Pac.  677,  the  Supreme  Court  of  New  Mexico 
construed  the  above  statute  and  held: 

"Tbe  Legislature  Intended  by  the  language 
used  in  that  section  to  adopt  the  common  law, 
or  lex.non  scripta,  and  such  British  statutes  of 
a  geJieral  nature  not  local  to  that  Itingdom,  nor 
in  conflict  with  the  Constitution  or  laws  of 
the  United  States,  not  of  this  territory,  which 
are  applicable  to  our  condition  and  circumstanc- 
es, and  which  were  In  force  at  the  time  of  our 
separation  from  the  mother  oonntry." 

Thla  constmctiDn  of  tbe  ^ect  of  tbe  above 
statute  has  been  conslsteatly  adhered  to  by 
the  courts  of  tbe  territory  for  more  tban 
a  quarter  of  a  century.  Territory  v.  Asben- 
felter,  4  N.  M.  (Olid.)  93,  12  Pau.  879;  Dye 
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T.  Crary,  12  N.  M.  460,  T8  Pat  533 ;  SandoTftl 

T.  Albright,  14  N.  M.  345,  93  Pac  717. 

[6]  Accepting  the  construction  of  section 
2871,  supra,  in  tbe  Browning  Case  as  correct, 
It  Is  therefore  necessary  to  inquire  into  the 
right  of  a  woman,  under  the  common  law 
of  England,  at  the  time  of  our  separation 
from  that  country,  to  hold  such  an  office  as 
Librarian  of  the  State  Library.  Before  re- 
viewing the  common  law,  however,  it  would 
perhaps  be  well  to  consider  the  statutes  of 
the  territoty,  creating  the  office  and  deflnlng 
the  duties  of  the  librarian,  in  order  to  de- 
termine the  nature  of  the  office,  for,  as  we 
shall  later  see,  under  the  common  law  wo- 
men were  only  permitted  to  bold  certain  of- 
flees,  and  their  right  to  bo  hold  such  offices 
depended,  to  a  large  degree,  upon  the  nature 
and  dutlra  of  the  office. 

The  statutes  relating  to  the  territorial  li- 
brary, the  custody  and  management  thereof, 
will  be  found  under  section  2187,  to  and  In- 
cluding section  2215,  O.  L.  1897.  Under  said 
sections  the  management  of  the  library  Is 
placei}  in  the  hands  of  a  board  of  trustees, 
and  said  board  Is  given  the  power  to  adopt 
rules  for  the  conduct  and  management  there- 
of. AU  .  books  must  be  purchased  by  the 
board.  The  act  defines  the  duties  of  the  ter- 
ritorial librarian,  which  may  be  briefly  sum- 
marized as  follows:  (a)  Such  librarian  has 
the  care  and  custody  of  the  library;  <b)  is 
to  keep  same  in  a  room  In  the  capltol  build- 
ing provided  for  that  purpose,  and  to  provide 
for  the  safe-keeping  ther^n  of  all  things 
belonging  or  appertaining  thereto;  (c)  has 
charge  of  all  books,  maps,  etc.,  jselonglng  to 
the  library  or  directed  to  be  deposited  there- 
in; (e)  must  keep  the  library  open  during 
certain  hours;  (f)  not  to  permit  books  to  be 
removed  from  the  library,  except  by  cerialn 
officials,  and  to  take  a  receipt  for  all  tKwks 
removed;  (g)  to  prepare  an  alphabetical  cat- 
alogue of  the  library ;  (h)  to  label  each  book 
in  the  library  in  a  specified  manner;  (1)  to 
report  to  the  Governor,  when  required,  a  list 
of  books  missing  and  the  fines  collected,  and 
to  report  to  the  Legislature ;  (J)  to  Institute 
suit.  In  the  name  and  use  of  the  territory, 
for  the  recovery  of  certain  penalties,  for  the 
unauthorized  removal  from  the  library  of 
any  books,  etc.  Prom  a  review  of  the  stat- 
utes upon  the  subject  it  will  be  found  that 
the  librarian  is  not  required  to  exercise  his 
or  her  Judgment  In  any  respect  The  duties 
are  prescribed  by  statutes  or  defined  by  rules 
adopted  by  the  board  of  trustees.  The  of- 
fice is  purely  ministerial. 

"MiQisterial  offices,  it  is  said,  are  those  which 
give  the  officer  no  power  to  Judge  of  the  mat- 
ter to  be  done,  and  which  require  him  to  obey 
some  superior.  State  r.  Loechner,  66  Neb. 
814.  91  N.  W.  874.  69  L.  B.  A.  915. 

Under  the  statute  In  question  the  librarian 
was  required  to  conform  to  the  rules  adop^ 
ed  by  the  board  of  trustees.  He  was  given 
BO  Initiative  as  to  any  matter,  or  power  to 
determine  any  question.  He  was  to  perform 


the  duties  preserfbed  by  the  act  and  tbe  mka 
of  tlw  board  in  the  manner  directed. 

"A  mlnlsteHal  act  «  *  *  Is  defined  to  be 
'one  which  a  person  performs  in  a  given  •  •  • 
manner,  in  obedience  to  tbe  mandate  of  legal 
authority,  without  regard  to  or  tbe  exercise  of 
his  own  judfcment  upon  the  Nopriety  of  tbe 
act  being  done.* "  Flournoy  v.  JeaecsonvUte,  17 
Ind.  168.  79  Am.  Dec  468L 

An  officer,  performing  only  minlstexla]  tixia, 
is,  of  course,  only  a  ministerial  officer. 

[7]  The  office  being  pordy  ndnlsteilal,  it 
remains  to  detemdne  tbe  rlgibt  of  a.  woman 
to  hold  snch  an  otBce  under  the  common  law. 

From  a  review  of  tbe  American  cases, 
where  the  common-law  rl^ts  of  vomen  to 
hold  public  office  bare  been  considered,  there 
appears  to  be  a  decided  conflict  of  antbori^ 
npon  the  subject  We  hav^  however,  been 
referred  to  no  cas^  where  tbe  dnttee  were  ao 
purely  mlnlstolal,  in  which  tbe  rl^t  to  u- 
erdse  the  dntlea  of  Um  office  have  beoi  de- 
nied to  women. 

In  Opinion  of  Justices,  107  Uass.  604,  the 
right  of  a  woman  to  hold  the  otHae  of  Justice 
of  the  peace  was  denied.  But  tlUs  office^  un- 
der the  Constitution  of  that  state,  was  a  Ju- 
dicial office,  the  duties  of  whidi  must  lie  ex- 
ercised by  the  incombent  in  person.  The 
case  cannot  therefore  be  oon8ld»ed  in  point 
in  this  cas^  wliere  the  office  la  mInlstexiaL 

Again.  In  LeUa  J.  Boblnson's  Gasc^  131 
Mass.  876,  41  Am.  Bep.  the  same  court 
denied  tbe  right  of  a  woman  to  be  admitted 
as  an  attorney  and  counsetor  of  tba  oonrL 
The  court  say: 

"An  attorney  at  law  Is  not  Indeed.  In  the 
Btrictent  sense,  a  pnbUc  officer.  Bat  he  cornea 
very  near  It.  As  was  said  by  Lord  Holt,  The 
office  of  an  attorney  concerns  the  pubUe^  for  it 
is  for  the  administration  of  justice.* " 

In  the  opinion  the  court  evidently  treats  an 
attorney  at  law  as  an  officer,  and  denies  the 
right  of  a  woman  to  be  admitted  thereto  be- 
cause under  the  common  law  a  woman  was 
not  permitted  to  hold  any  office  that  concern- 
ed the  administration  of  JuBti<^  where  she 
was  required  to  exercise  0»  duties  of  the 
office  in  person. 

The  same  court  later,  in  Opinion  of  Jus- 
tice, 136  Mass.  578,  held  that,  under  St. 
1879,  c.  291, 1  2,  which  provided  that  the  Gov- 
ernor, with  the  advice  and  consent  of  the 
council,  should  appoint  nine  persons,  who 
should  constitute  a  state  board  of  health, 
lunacy,  and  charity,  it  was  competent  to  ap- 
point a  woman  member  of  the  board.  While 
the  court  does  not.  in  terms,  base  the  rfcbt 
upon  the  common  law,  it  does  say: 

"The  doties  of  the  board  are  mostly  admin- 
fatrative,  and  are  such  as  may  well  be  perform- 
ed by  women.  There  is  no  incompatibility  be- 
tween the  natare  add  character  of  the  duties 
and  their  due  perfonnance  by  women" 

— thus  recognizing  tbe  common-law  limita- 
tions upon  the  right,  and  Implying  that  under 
the  statute  a  contrary  doctrine  would  hsTO 
been  announced  were  the  office  under  con- 
sideration one  which  at  common  law  a  wo* 
man  would  have  no  right  to  bold. 
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In  an  earUcilr  case,  the  same  court.  In  Opin- 
ion of  Justices,  115  Maes.  602,  held  that  nnder 
the  Gonstltntlon  a  woman  might  be  a  mem- 
ber of  a  school  oommitteew  The  Gonsti'tn- 
ticm  was  sDent  upon  the  qncstlon  of  the  r^t, 
and  tlie  court.  In  dlacuaslng  the  right  <^  a 
woman  to  hold  audi  an  office  under  the  com- 
mon law,  say: 

"Th'e  common  law  of  Eneland,  which  was  onr 
law  a|>on  the  subject,  permitted  a  womaa  to 
Gil  any  local  office  of  an  admin  istratiTe  char- 
acter  the  duties  attached  to  which  were  aucb 
tJtat  a  woman  waa  competent  to  iwrform  them." 

The  Supreme  Court  of  Michigan,  In  the 
case  of  Attorney  General  t.  Abbott,  121  Mich. 
540,  SO  M.  W.  S72,  47  L.  B.  A.  92,  held  that  a 
woman  could  not  be  elected  to  the  office  of 
prosecuting  attorney,  under  an  article  of  the 
Constitution  of  that  state  which  provided 
that  such  officers  shall  be  "chosen  by  the 
electors,"  In  the  absence  of  an  express  pro* 
Tision  conferring  the  right  to  hold  such  an 
office  on  women.  The  court  say: 

'*Tbere  bdng  no  express  prorlrion  of  the  Con- 
Btitntion  or  laws  of  the  state  couferrins  npoo 
the  respondent  the  right  to  bold  this  office,  the 
gaestion  must  he  determined  by  the  principles 
of  tbe  common  law,  and  the  manber  in  which 
those  principles  have  been  construed  in  this 
state  for  the  past  years.  *  *  *  There  can  be 
no  question  of  the  commoo-Iaw  rule  that  a 
woman  cannot  hold  a  general  public  office  In 
the  absence  of  express  constitouonal  or  atato- 
tory  authority  conferring  upon  her  gucfa  lighL" 

The  (^^on  of  the  court  mu  baaed  cbiefly 
upon  the  ^Nnitlon  of  the  common-law  right 
of  wmnen  to  hold  <aBxa  hy  Ohlef  Justice  Gray. 
ta  Boblnwm'a  Case,  supra.  It  wtU  he  noted 
from  the  above  quotation  that  tbe  court  say 
that  at  comuKHi  law  a  woman  could  not 
bold  'general  putdic  office.**  The  court  does 
not  undertake  to  define  the  meaning  of  "gen- 
eral public  office^"  but  it  will  be  seen,  from 
the  concurring  oi^nion  of  Mr.  Justice  Hoojier, 
that  the  court  had  in  view  the  disqualifica- 
tion of  worooi  nnder  the  common  law  to 
hold  general  public  office  cumected  with  the 
administration  of  justice,  where  she  was  com- 
pelled to  perform  in  person  the  duties  of  th** 
office,  ealUng  for  the  exercise  of  personal 
^scretion  and  judgment  The  Justice  says: 

"It  remains  to  inquire  whether  the  office  of 
prosecuting  attorney  is  such  a  ministerial  office 
aa  to  render  a  woman  ineHglble" 

— thereby  implying  that  women  would  be 
eligible  to  hold  certain  ministerial  offices, 
even  though  they  might  fall  within  the  mean- 
ing of  the  term  "general  public  office."  Cer- 
tainly the  criterion  is  not  whether  the  office 
be  a  state,  district,  or  county  office,  for  the 
Supreme  Oaurt  of  SI assachuaetts,  In  the  Opin- 
ion of  Justices,  136  Mass.  678,  recognized 
the  right  of  woman  to  be  appointed  to  and 
hold  the  office  of  member  of  the  state  board 
of  health,  lunacy,  and  charity,  which  clearly 
would  make  her  a  state  officer.  It  would 
seem  that  under  the  common  law  a  woman 
was  not  capable  of  holding  a  public  office, 
connected  with  the  administration  of  Justice, 
or  the  l^slatlve  department  of  the  gorem- 
ment»  for  her  powers  conld  not  be  delegated* 


and  In  either  position  she  would  be  called  to 
ezerdse  Jodgmoit  and  discretion,  and  it  iras 
generally  supposed,  in  that  period  of  the 
history  of  the  worM,  when  the  common  law 
bad  Its  htrth,  tiiat  wmnen  Vete  incapable 
moitally  of  exercising  judgment  and  discre- 
tion and  were  classed  with  children,  lunatics, 
Idiots,  and  atims  in  so  far  as  their  political 
rights  were  ooncemed.  but  we  have  been  dt* 
ed  to  no  English  case  which  dentee  the  right 
ot  a  woman,  under  tlie  common  law,  to  hold 
a  purely  ministerial  office,  irtiatever  ndght 
be  the  nature  of  the  office  if  she  was  capable 
of  perferming  the  duties  thereof,  and  in  so 
doing  waa  not  called  upon  to  exercise  judg- 
ment and  discretion.  The  MlchUian  oourt 
erldoitly  recognised  this  dtsttnctlon  In  the 
case  of  Attorney  Goieral  t.  Abbott,  supra,  for 
Justice  Hooker  says  In  discussing  tlw  inquiry 
suggested  aa  to  the  nature  of  the  office  of 
prosecuting  attorney: 

"That.  I  think.  Is  settled  by  one  of  onr  own 
dedsioos,  tbe  case  of  Engle  ▼.  Cbipman,  61 
Mich.  624,  16  N.  W.  886.  It  was  there  held 
that  a  prosecuting  attorney  could  not  delegate 
his  powers ;  that  be  was  vested  with  apersonal 
discretion  aa  a  minister  of  justice.    He  might 

ff^ThtpB  employ  assistants  wbea  authorised  by 
w,  but  could  not  delegate  his  official  discre- 
tion. It  seems  dear  that  this  judicial  discretion 
takes  tbe  office  ont  of  the  class  recognized  by  the 
common  law,  and  the  cases,  t>oth  English  and 
American^  as  within  the  right  of  women  to 
hold." 

Even  in  the  above  case,  where  the  official 
was  "vested  with  a  personal  discretion  as  a 
minister  of  justice,"  a  strong  dissenting  opin- 
ion was  fil«]  by  Justice  Moore,  wherein  he 
contended  that  a  woman  was  eligible  to  that 
office. 

The  Supreme  Court  of  Oregon,  In  Re  Leon- 
ard's Application  to  be  admitted  as  an  attor- 
ney, 12  Or.  03,  6  Pac.  426.  denied  the  right 
of  a  woman  to  be  admitted  as  a  member  of 
the  bar.  The  opinion  was  based  entirely  up- 
on the  Robinson  Case,  supra.  The  Massa- 
chusetts Supreme  Court  denied  the  right  of 
a  woman  to  be  appointed  a  notary  pnbllc 
See  Women  as  Notaries  Public,  6  L.  R.  A. 
842;  Opinion  of  Justices,  165  Mass.  600,  4S 
N.  B.  027,  32  U  B.  A.  850. 

The  New  Hampshire  Supreme  Court  in  Re 
Opinion  of  Justices,  73  N.  H.  621,  62  Atl.  069, 
6  L.  R.  A.  (N.  S.)  415,  6  Ann.  Cas.  283,  denied 
the  right  of  woman  to  hold  the  office  of 
notary  pnbllc  on  the  ground  that  the  office 
was  "public  and  governmental,"  and  could 
not,  at  common  taw,  be  held  by  a  woman. 

On  the  other  hand,  many  courts  have  rec- 
ognized the  right  of  women  to  hold  various 
offices,  where  no  statute  or  (institutional  pro- 
vision existed,  either  expressly  or  Impliedly 
denying  the  right  Thus,  in  the  case  of 
Wright  V.  Noell,  16  Kan.  601,  In  an  opinion 
by  Justice  Brewer,  the  Supreme  Court  of 
Kansas  held  that  a  woman  in  that  state  was 
eligible  to  hold  the  office  of  Superintendent 
of  Schools.  Likewise  the  Supreme  Court  of 
Washington  announced  the  same  doctrine  in 
the  case  of  BusseU  r.  Quptill,  IS  Wash.  861, 
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43  Fac.  340.  The  Supreme  Court  of  Indiana, 
in  the  case  of  In  re  Leacb,  134  Ind.  66S.  34 
N.  B.  641,  21  L.  R.  A.  701,  held  that  a  woman 
could  be  adn^tted  to  practice  law,  as  did 
the  Supreme  Court  of  Connecticut,  In  the 
case  of  Matter  of  Hall,  SO  Conn.  181.  47  Am. 
Rep.  625.  The  Indiana  court  say: 

"We  have  searched  In  nin  for  an  expression 
from  the  common  law  excluding  women  from 
the  profession  of  the  law." 

The  Supreme  Court  of  Michigan,  in  the 
case  of  Wilson  v.  Circuit  Judge,  87  Mich.  493, 
49  N.  W.  869,  24  Am.  St.  Rep.  173,  held  that 
a  woman  could  be  appointed  deputy  county 
clerk,  as  the  office  of  county  clerk  was 
wholly  ministerial.  A  woman  was  held  eligi- 
ble to  election  as  a  county  clerk,  under  a 
constitutional  provision  which  provided  that 
no  person  shall  be  chosen  to  an  office  "who  is 
not  a  citizen  of  the  United  States,  and  who 
shall  not  have  resided  In  this  state  one  year." 
State  ex  reL  Crow  v.  Hostetter,  137  Mo.  636, 
39  S.  W.  270,  38  L.  E.  A.  208,  59  Am.  SL  Rep. 
615. 

The  Supreme  Court  of  Nebraska,  In  the 
case  of  State  ex  rel.  Jordan  v.  Quible,  86  Neb. 
417,  125  N.  W.  619,  27  L.  R.  A.  (N.  S.)  581, 
21  Ann.  Cas.  401.  held  that  a  woman  was 
eligible  to  the  office  of  county  treasurer. 
The  court  say: 

"No  constitutional  or  statutory  provision  in- 
consisteDt  with  the  right  of  a  woman  to  bold 
that  office  has  been  found.  A  familiar  legisla- 
tive enactment,  however,  adopts  'bo  much  of  the 
common  Law  of  England  as  is  applicable  and  not 
inconaistent'  with  the  federal  and  state  Consti- 
tutions and  the  statutes  of  this  state.  This 
court  in  its  early  history  announced  that  the 
aimmon  law  thus  adopted  permitted  women  to 
bold  office  administrative  In  character,  the  du- 
ties of  Which  they  were  competent  to  dis- 
charge." 

See,  also.  Opinion  of  Justices,  62  Fla.  1,  57 
South.  ;J51,  Ann.  Cas.  1913C,  1161.  Exhaus- 
tive notes  on  the  right  of  women  to  hold  of- 
fice generally  will  be  found  appended  to  the 
cases  of  State  ex  rel.  Crow  v.  Hostetter,  38 
L.  R.  A.  208,  and  State  ex  reL  Jordan  v. 
Quible,  27  li.  R.  A.  (N.  8.)  531.  Prom  a  re- 
view of  the  cases  it  will  be  found  that  the 
courts  in  this  country  are  by  no  means 
agreed  upon  the  rights  of  women  under  the 
common  law  to  bold  ofhce.  The  right,  as  to 
many  offices,  has  been  denied  by  some  courts 
and  upheld  by  others.  We  'do  not  believe, 
however,  that  an  American  case  can  be  found 
expressly  denying  the  right  of  a  woman  to 
hold  a  purely  administrative,  ministerial  of- 
fice, such  as  the  one  here  in  question.  On 
the  other  baud,  many  cases  affirm  their  right 
to  hold  ofilces,  even  where  judgment  and  dis- 
cretion must  be  exercised  by  the  Incumbent 
A  review  of  the  Sngllsh  cases  will  show  that 
women  have  held  many  Important  offices  in 
that  country,  some  by  appointment,  others  by 
inheritance.  Her  right  to  hold  a  purely 
ministerial  office,  so  far  as  we  have  been  able 
to  ascertain,  was  never  dented  by  the  Eng- 
lish courts,  and  her  eligibility  to  Judicial 
office  Bometlniaa  was  made  to  dej^d  upon 


whether  the  duties  of  the  oflkb  conld  be  per- 
formed by  a  d^uty.  Eneanor  was  appointed 
Lord  Keeper  of  England.  1  Campbell,  L.  L. 
Ch.  134.  An  unmarried  woman  was  fadd  to 
be  eligible  to  appointment  as  arbitrator.  8 
Edw.  4 ;  1  Br.  37.  A  woman  was  chasea  sex- 
ton by  electton,  and  ber  right  to  th»  oflBee 
upheld.  OUve  t.  Ingram.  2  Str.  1114. 

In  King  T.  Stnbbs,  2  T.  R.  305.  It  was  held 
that  a  woman  could  be  elected  to  and  hold 
the  office  of  overseer  of  the  poor.  Counsel,  in 
arguing  against  the  right,  said: 

"Wherever  it  is  said  that  a  woman  may  bold 
any  particular  office,  it  is  either  because  tbe 
office  ia  miDiateriaL  or  because,  though  partly 
judicial,  it  is  hereditary,  and  then  she  may  ap- 
point a  deputy." 

The  court  say; 

"The  only  qu^tion  then  is  whether  there  be 
anything  in  the  nature  of  the  office  that  should 
make  a  woman  incompetent,  and  we  think  there 
is  not  There  are  many  instanws  where^  In  of- 
fices of  a  higher  nature,  they  are  htAi  not  to  be 
disqualified ;  as  in  the  case  of  the  office  of  high 
chamberlain,  high  constable,  and  marshal;  and 
that  of  a  common  constable  which  is  both  an 
office  of  trust  and  likewise,  In  a  degree  JudidaL 
So  in  the  case  of  the  office  of  sexton.** 

Other  English  cases  will  be  found  dted  in 
the  note  In  38  U  R.  A.  208,  and  note  to  Schu- 
chardt  V.  People,  39  Am.  Rep.  34.  We  shall 
not  attempt  to  review  tbem  alL  Tbe  com- 
mon-law rule  upon  the  subject,  dedudble 
from  the  cases,  may  be  stated  as  follows: 
That  while  women  did  not  generally  bold 
public  office,  and  the  question  of  their  compe- 
tency was  not  well  settled,  they  did  bold 
various  offices,  some  of  which  were  of  great 
importance;  some  were  appointive  and  some 
hereditary ;  that  their  right  to  bold  a  purely 
ministerial  office  was  never  denied,  and  has 
been  upheld;  that  they  were  Ineligible  to 
hold  any  office  which  called  for  the  exercise 
of  Judgment  and  discretion,  unless  the  duties 
of  the  office  could  be  exercised  by  deputy,  it 
being  generally  supposed  that  women,  from 
tbe  nature  of  the  sex  and  their  Inexperience, 
were  Incapable  of  exercising  that  jadgment 
and  discretion  which  was  necessary  to  prop- 
erly discharge  the  duties  of  tbe  office.  An- 
other consideration  was  that  there  must  be 
no  incompatibility  between  the  nature  and 
character  of  tbe  duties  of  the  office  and  their 
due  performance  by  women;  If  the  duties  of 
tbe  office  could  be  performed  by  a  deputy  she 
was  held  capable  of  holdli^  the  office.  It  is 
worthy  of  note,  as  stated  by  tbe  annotator  of 
the  case  note,  In  38  Ii.  B.  A.  208— 

"that  in  every  Instance  In  which,  a  w<Hnan*s 
right  to  any  office  was  questioned  prior  to  the 
present  generation  she  was  held  to  be  competent, 
although  the  conrts  often  took  occasion  to  say 
that  women  were  not  competent  to  hoid  all  of- 
fices," 

The  office  of  state  librarian  la  clearly  such 
an  office  as  a  woman  might  hold  under  the 
common  law  of  England  at  the  time  of  our 
separation  from  that  country.  The  office  U 
purely  ministerial,  and  called  tor  the  exer- 
cise of  neither  Judgment  nor  discretion,  and 
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the  daties  of  tbe  office  are  not  Incompatible 
vlth  tbe  ablUty  of  a  woman  to  perform. 

Another  argument,  were  it  needed,  might 
be  advanced  in  favor  of  each  a  coDStmcUoD 
of  tbe  law  by  the  conrts,  viz^  tbe  long-contin- 
ned  execuUre  confitmctloD  of  tbe  law  npon 
the  subject  Since  tbe  year  1005  the  Qm- 
emor,  in  whom,  by  the  act  creating  the  terri- 
torial library,  tbe  appolntli^  power  was  rest- 
ed, has  uniformly  appointed  women  to  flU 
this  office.  Such  appointments  hare  hem 
confirmed  by  tbe  l^^latiTe  council  of  tbe 
territory  without  question  as  to  the  rlgbt  of 
a  woman  to  fill  tbe  office.  Governor  OtenN  In 
1905,  ai^Mjlnted  Mrs.  Anita  Caiapman  as 
librarian,  and  she  was  promptly  conflrmed 
by  tbe  conncU.  The  present  incumbent  was 
twice  appointed  to  the  office  by  Govemor 
George  Cnrcy.  and  the  pra^t  Goremor  of 
the  state  nondnated  a  woman  for  tbe  office, 
whose  appointment,  bowerer,  fiilled  of  con- 
firmation by  the  Senate,  but  not  because  of 
the  fact  that  tbe  appointee  was  a  woman. 
Other  Instances  mig^t  be  cited  where  the 
executlTe  authority  of  the  territory  recogniz- 
ed the  right  of  womm  to  fill  various  offices. 
Women  were  appointed  notaries  pid)lic,  and 
served  without  question,  even  i^or  to  the 
act  of  1909,  wbldi  distinctly  autliorlzed  their 
an>ointment  Tbe  peoplei  in  vartouB  parts 
of  the  state,  have  elected  women  to  tlie  office 
<tf  coun^  anperintoidait  of  school^  and 
their  rl^t  to  hold  such  offices  has  never  been 
questioned.  Tbe  Sopreme  Oourt  of  the  ter- 
ritory. In  1908.  adinitted  a  woman  to  practice 
law  In  tiie  territory,  and  26  years  ago  a  wo- 
man was  admitted  to  the  bar  at  Las  Vegas. 
Tbe  people  of  the  territory,  the  diief  execu- 
tive of  the  territory,  and  tlie  courts  having 
long  recognised  the  right  of  women  to  hold 
various  offices,  and  the  office  In  question  hav- 
ing been  aoceptobly  flUed  (or  ipany  jrears  by 
women,  it  Is  clear  that  this  oourt  should  not 
oust  a  woman  from  tlie  office  because  of  her 
sex  solely,  unless  It  Is  clearly  and  unndstak- 
ably  demonstrated  that  she  holds  the  office 
Mthout  right  or  lawful. authority.  The  most 
that  can  be  said  agatost  her  right  to  so  hold 
Is  that  the  statute  does  not,  in  terms,  make 
her  eligible,  nils  la  true,  but,  on  tbe  other 
hand.  It  does  not  deny  such  ri^t.  Under 
tbe  common  law,  no  case  has  bem  cited  deny- 
ing tbe  right  of  a  woman  to  hold  fbe  particu- 
lar office  in  questton,  nor,  <m  the  other  hand, 
have  we  found  a  case  affirming  the  right 
But  on  principle^  dedudble  from  the  old  Bug- 
lish  cases,  we  are  of  tbe  opinion  that  under 
the  coDunon  law  she  could  hare  held  the  of- 
fice, and,  no  statute  of  the  territory  denying 
her  the  lurivilege,  she  was  rightly  in  office  at 
the  time  of  the  adoption  of  the  state  Consti- 
tution. 

[I]  But  it  is  Insisted,  that  the  right  to  hold 
tbe  office  is  a  political  right,  which  was  not 
caiTled  into  the  taw  of  the  territory  by  tbe 
stetoto  adopting  the  common  law  of  Bn^and. 
It  Is  sufficient  ahsw«  to  this  contention  to 
say  that  we  adopted  all  of  the  common  law. 


or  lex  non  seripta  d  Ihigland  and  such  Brit- 
ish stetutes  as  were  of  a  general  nature  and 
not  local  to  that  Ui^om,  In  force  at  the 
time  of  our  Indepwdoice,  in  so  far  as  the 
same  did  not  conffict  with  the  Constitution  or 
laws  of  tbe  ITnlted  States  and  tbe  Organic 
Act  of  the  territory  and  tbe  l^slative  enact- 
ment th«reo^  wbldi  were  aroUcable  to  our 
conditions  and  drcumstences  and  our  torm  of 
government  Many  of  the  political  righte 
recognized  by  the  oomuKm  law  were  In  con- 
ffict with  our  customs  and  Instltntiotts  and 
not  salted  to  our  conditionB,  and  of  course 
were  not  brought  into  our  law,  but  such  as 
were  recognized  by  the  common  law,  and  not 
in  conffict  with  our  established  laws,  insti- 
tutions, and  customs,  and  suitable  to  our  con- 
ditions were  of  course  carried  Into  tbe  body 
of  our  law.  That  tbe  common  law  is  applica- 
ble to  the  question  Involved  in  this  case,  in 
tbe  absence  of  a  statute  upon  the  subject 
has  never  been  denied  by  an  American  court 
even  in  those  cases  which  denied  woman  the 
right  to  hold  office. 

It  is  also  suggested  that  at  the  time  of  tbe 
adoption  of  the  common  law  the  Legislature 
did  not  have  in  view  or  contemplation  the 
tact  that  a  woman  would  claim  the  rig^t 
thereunder  to  hold  office.  This  Is  doubtless 
true.  But  it  Is  also  probable  that  the  ques- 
tion was  not  considered  by  the  Legislature^ 
This  can  be  no  argument  against  the  right 
of  a  woman  to  bold  office  nnder  that  law. 
Since  tbe  adoption  of  the  common  law  In  New 
Mexico,  It  is  as'  much  the  rule  of  dedslon  in 
this  state  as  in  those  states  In  which  it  was 
the  law  from  tbe  banning  of  tbelr  political 
existence,  Swayne  r.  Lone  Acre  Oil  Co.,  98 
Tex.  687. 86  S.  W.  T40.  69  L.  B.  A.  980,  8  Ann. 
Gas.  1117.  Again,  Innumerable  rights,  priv- 
ileges, and  immunities  were  conferred,  recog- 
nized, protected,  preserved,  and  enforced  by 
the  common  law,  and  It  Is  hardly  imaginable 
that  the  legislative  assembly,  when  It  adopted 
the  common  law  In  the  territory,  had  in 
mind  each  particular  right  or  privilege  which 
would  be  claimed  under  that  law.  The  Leg- 
islature adopted  it  all,  to  the  extent  herein- 
before stated,  and  tbe  conrts  will  not  deny 
a  right  asserted  under  that  law,  on  tbe 
ground  that  the  Legtslatnre  did  not  have  the 
particular  right  or  remedy  in  view  at  the 
time  of  the  adoption  of  the  law. 

[9]  The  question  as  to  the  right  of  a  wo- 
man to  be  appointed  to  such  an  office  under 
the  Constitution  of  the  state  Is  not  Involved 
In  this  case.  It  Is  conceded  that  If  the  pres- 
ent incumbent  was  rigbtfally  In  office,  at  the 
time  of  the  adoption  of  tbe  Cmstitotlon,  she 
was  continued  in  office  by  virtue  of  section 
9,  art  22,  of  the  Constltutlott,  which  provided: 

"All  courts  existing,  and  all  persons  holding 
offices  or  appointments  under  authority  of  said 
territory,  at  tbe  time  of  the  admission  tbe 
state.  stiaU  continue  to  hold  and  exercise  their 
respective  jurisdictions,  functions,  offices  and 
appointmeDts  until  superseded  by  the  courts, 
otncnrs,  or  authorities  provided  for  by  this  Con- 
stitntloa.** 
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This  clause  was  for  Qie  pnipose  of  conttna- 
Ins  in  office  tbose  legally  oititled  thereto  at 
tile  time  of  the  adoption  of  the  Gonstltntlon. 
until  ancceeded  by  their  sQccessora,  appointed 
or  elected  according* to  law.  It  did  nol^  of 
coarse^  divest  the  conrts  of  the  power  glTen 
than  by  law  to  remove  officers  for  the  causes 
prescribed  by  law,  or  to  oust  intruders  from 
inch  offices.  If  the  appellee  was  rightfully 
In  office  at  the  time  of  the  adoption  of  the 
Constitution,  she  was  continued  therein  by 
the  above  clause,  until  her  snccessor  was  ap- 
pointed and  qualified,  according  to  law,  sub- 
ject only  to  removal  for  legal  cause  prior  to 
audi  time. 

Appellee,  rightfully  holdii^  the  office  at 
the  time  (MC  the  adoption  of  tike  Constitution, 
tfas  ratitled  to  retain  the  offi<»  at  tbB  time  of 
tile  institution  of  this  suit,  and  the  Judgment 
of  the  lower  court  sustaining  the  demurrer  to 
the  information  will  be  sustained ;  and  It  is 
so  ordered.  ' 

PABKBB,  J.  (concurring).  I  have  had 
great  difficult  In  agreeing  with  some  of  tlie 
propoelttons  upon  which  the  o^nlons  of  my 
Associates  are  based.  Upon  first  examina- 
tion df  the  case^  I  was  convinced  that  wom« 
were  prohibited  from  holding  office  by  reason 
of  the  condition  of  the  statute  law  on  the 
subject  My  concluslcHk  was  reached  as  fol- 
lows:  The  Organic  Act  prescribed  the  quali- 
fication of  Toten  and  office  holders  at  the 
first  territorial  election,  and  limited  the 
seme  to  nutles,  thereby  excluding  females; 
it  granted  power  to  the  Legl^tnre  to  pre- 
scribe the  qualification  of  rotors  and  oOce 
holders  for  the  future,  but  restricted  the 
power  so  that  only  citizens  of  the  United 
States  might  recdve  the  rl^t;  the  L^^sla- 
tore  at  its  session  in  18B1  prescribed  the 
qu^flcation  of  electors  and  elective  office 
holders,  and  limited  the  same  to  males;  It 
further  restricted  office  holding  generally  to 
such  persons  as  were  not  prevented  by  the 
terms  of  the  Organic  Iaw.  This  was  the 
state  of  ttae  spedflc  statute  law  on  the  subject 
at  the  time  appdlee  was  appointed  as  terri- 
torial  librarian. 

As  a  conclust(m  from  the  f otegoing  facts,  I 
was  of  the  opinion  that  Congress  In  the  Or- 
ganic Act,  and  the  territorial  Legislature  in 
Its  acts  on  the  subject,  having  extended  these 
rights  to  males  only,  when  dealing  with  the 
subject  should  be  held,  onder  the  doctrine  of 
"Expresslo  unlus  est  exclusio  altorins."  to 
have^  in  legal  contemplation,  denied  these 
righto  to  women  as  effectually  as  if  the  deulal 
had  been  express;  that  this  denial  of  the 
right  to  women,  being  spetAAc,  and  in  a  stat- 
ute dealing  spedflcslly  wlQi  this  subject,  It 
was  not  controlled  by  the  act  of  1876,  which 
was  ft  stotute  of  a  most  general  character, 
and  whlct.  adopted  the  common  law  as  the 
rule  of  practice  and  dedsion  in  Oils  Jurisdic- 
tion, and  did  not  purport  to  deal  specifically 
with  the  right  to  hold  office.  This  portion 
was  disclaimed  by  Cuunsel  for  the  state  on 
reargument,  and,  after  repeated  conferences 


and  dlscusidons  with  the  other  members  of 
the  court,  and  upon  mwe  mature  considera- 
tion, I  am  convinced  tiiat  this  con<dnsl(Hi  Is 
not  warranted. 

In  tids  connection  it  is  fi>  be  noted  diat 
tiiere  is  no  express  grant  of  a  ri^t  to  ludd 
appointive  office  In  either  the  Organic  Act  or 
the  territorial  leiplslatton  to  dther  males  ox 
females.   Section  10  of  the  act  of  iSSL  la 
icompleto  <m  the  subject  of  the  ri^t  to  vots 
and  hold  elective  office,  and  It  follows  per- 
fectly the  restriction  contained  In  the  Organic 
Act   Section  21  of  the  Act  of  1851  must 
therefore  be  held  to  relate  to  offices  othw 
than  elective  ofltees ;  otherwise  tto  provisitMis 
are  meaningless  and  unnecessaxy.  bdug  tnStj 
covered  by  the  provisions  of  section      In  so 
far  as  the  restriction  to  dtisens  of  the  United 
States  Is  concerned.  It  must  therefore  rMata 
to  appcdntive  offices.  This  section  is  native 
tn  form  and  would  appMr  to  be  a  limitation 
upon,  father  than  a  grant  of.  tiie  rfi^t  to 
hold  offlcOk  Bnt  while  negative  and  restric- 
tive in  form,  it  is  permissive  at  least  If  not 
positive  and  creative  in  substance.  The  sec- 
tion prohlMte  aliens  from  holding  apptdnttve 
office,  but  impliedly  authorizes  citizens  of 
either  sex  to  h<Ai  sudi  office  If  the  Lc^ 
lature  of  1851,  in  the  exercise  of  the  powers 
oonf^ired  by  the  Organic  Act  bad  simply 
[wovlded  that  "no  person  not  a  citlsen  of  the 
United  States  Shall  vote  or  hold  oflBo^"  tiie 
implication  vronld  be  Irresistible  tbat  it  in- 
tended thereby  to  grant  tlia,t  right  to  idtlzais. 
Just  80  in  the  present  case.  It  provided  thst 
no  person  not  a  citizen  <tiiat  Is^  no  persw 
prohibited  hy  tiw  organic  law)  migtat  bold  ap- 
p<dntive  office,  thereby  Impliedly  granting 
ttiat  right  to  dtlzens.  Women  are,  of  course. 
Included  in  the  words  "dtizens  of  tiw  United 
States." 

When  the  Governor  was  authorised  to  ap- 
point a  state  librarian  under  section  2195,  C 
Im  1807.  what  dass  of  persm  was  be  antiiw- 
ized  to  select?  The  act  creating  the  office 
furnished  no  answer.  The  one  othw  provi- 
sion on  the  subject  Is  section  21  of  the  act 
of  1861,  wbldi  excludes  aliens,  and  imirtledly 
Indndes  dtlzens,  among  whom,  of  course  are 
womoL  If  express  statutory  authority  Is 
necessary  to  confer  the  right  to  bold  ap- 
pointive oBce,  where  Is  the  authority  for 
men  to  hcOd  such  office  ncept  as  contained, 
impliedly.  In  section  21«  supra,  it  does  not 
exist  otherwise^ 

In  Barker  v.  People,  8  Cow.  (N.  T.)  686. 
16  Am.  Dec.  822,  tn  discussing  who  may  hold 
office,  this  significant  statement  Is  made: 

"The  Constitution  giviof  the  rigbt  of  elec- 
tion and  the  right  of  appointment,  tbese  rights 
consisting  essentially  in  the  freedom  of  cbc»ce, 
and  the  Constitution  also  declaring  that  certain 
persons  are  not  eligible  to  office,  it  follows  from 
these  powers  and  provisions  that  all  other  per- 
sons are  eligible.  Eligibility  to  office  Is  not  de- 
clared as  a  right  or  principle,  by  aoj  express 
terms  of  the  Constitution,  but  it  results,  as  a 
just  deduction,  from  the  express  powers  and 
provisions  of  the  system.  The  basis  of  the 
principle  is  the  absolute  liberty  of  the  electors 
and  the  appointing  aut' .orities,  to  choose  and  to 
appoint  any  persun.  ^^ho  is  not  made  ioeligible 
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by  tbe  ConstitutioD.  ElU:ibiIit7  to  office,  there- 
fore, belongs  not  ezclosivety  or  epe^^ally  to  elec- 
tors, enjoyins  tbe  right  of  euffrage.  It  belongs 
cqaally  to  &11  periont  whomMMTtr,  not  mlude^ 
by  tile  Gonstitation.'' 

Am  applied  to  tbe  appodntmeiit  of  a  woman 
as  a  deputy  to  perform  ministerial  duties, 
tbe  Snpreme  Court  at  Mldklgan,  In  WUaon  r. 
arcult  Jndgi^  87  Mlcb.  4B  N.  W.  869.  24 
Am.  fit.  Bep.  173,  said: 

•TTbe  office  of  county  clerk  la  wbdly  miolate- 
rial.  and  when  the  law  provides  that  a  ministerial 
officer  mny  appoint  s  deputy,  for  whose  acts  be 
and  his  ^^nitrtfes  are  responsible,  and  does  not 
Umit  or  restrict  him  as  to  whom  he  appoints,  he 
has  aatbority  to  appoint  whomsoever  oe  pleases. 
Tbt  person  appointed  acta  for  him;  or,  in 
other  words,  he  acts  throogh  his  deputy.  Hia 
choice  is  not  confined  to  any  race,  sex,  color, 
or  age." 

It  may  occur  to  tbe  mind  that  If  this  posi- 
tion be  correct  then  Infants  may  bold  ap- 
pointive office.  It  would  appear  at  first 
Klance  that  such  could  not  be  tbe  case,  but 
an  examloation  of  tbe  law  discloses  tliat  in- 
fants at  common  law,  and  here,  unless  ex- 
pressly excluded  by  statute  or  Constitution, 
may  bold  any  ministerial  office  not  connected 
wltb  tbe  administration  of  Justice.  22  Cyc. 
515;  D.  8.  T.  Blxby  (D.  C)  9  Fed.  78;  Har^- 
reader  t.  State,  80  Tex.  Cr.  R  243,  83  8.  W. 
117,  60  Am.  St  Bep.  40,  collecting  casea 

It  may  be  suggested  that  tbe  statutes  here- 
tofore mentioned,  taken  in  connection  with 
tbe  dTil  law,  wbicb  was  then  in  force,  would 
exclude  women  from  holding  appointive  office, 
at  least  until  the  drll  law  was  superseded  by 
tbe  act  of  1878,  which  brought  In  tbe  conunon 
law.  I  do  not  agree  to  tbe  suggestion.  Of 
course,  ordinarily  the  laws  of  a  country  ac- 
quired by  conquest  remain  In  full  force  until 
superseded  by  tbe  laws  established  under  the 
new  government,  and  they  are  superseded 
only  to  the  extent  to  wblcb  tbe  laws  of  tbe 
new  sovereignty  are  antagonistic  thereto. 
But  In  this  case,  while  tbe  dvll  law  denied 
snob  rights  to  women,  tbe  Congress  establish- 
ed a  new  form  of  government,  and  tbe  legis- 
lature established  a  new  system  of  political 
and  governmental  rights.  Under  such  cir- 
cumstances tbe  laws  of  tbe  former  Jurisdic- 
tion relating  to  such  rights  must  necessarily 
be  held  to  have  beesi  directly  or  Impliedly 
repealed. 

•  It  would  seem,  therefore,  that  there  Is  Im- 
plied statutory  autboilty  tor  women  to  bold 
apiwintive  office. 

I  am  aware  that  tbe  rule  of  Interpretation 
above  mentioned  Is  to  be  applied  with  cau- 
tion, and  only  when  tbe  act  Is  creative  of  a 
right  rather  than  merely  declaratoir  or  llmi- 
tattve  of  a  right  But  it  seems  to  me  that  in 
this  case  tbe  legislative  intent  to  grant  the 
right  to  all  dtizens  to  hold  appointive  office 
is  manifest  and  tbe  application  of  tbe  rule  of 
Interpretation  abora  mentioned  la  jnatifled 
and  required. 

Counsel  for  the  state  rely  upon  two  propo- 
sitions: First  There  la  no  statutory  grant 
to  women  at  the  rli^t  to  hold  appointive  of- 


flce.  This  contention  has  been  disposed  ot. 
Second.  Tbe  common  law,  wblcb  was  adopt- 
ed by  the  act  of  1876,  clearly  excludes  a 
woman  from  such  an  office  as  state  librarian. 
With  tbe  latter  contention  of  counsel  I  can- 
not  agree.  If  this  question  bad  arisen  In 
England  Just  prior  to  tbe  separation  of  the 
Colonies,  I  feel  convinced  that  tbe  right  of  a 
woman  to  bold  this  office  would  have  been 
upheld.  The  question  at  common  law,  In  case 
of  appointive  offices,  was  whether  tbe  office 
was  ministerial,  and  consequently  did  not  In- 
volve  the  exerdse'of  Judgment  or  discretion, 
of  wblcb  women  were  not  supposed  to  be 
possessed.  If  so,  a  woman  could  be  appoint- 
ed to  and  bold  the  same.  If  It  was  not  unsuit- 
ed  to  her  ability  to  perform  its  duties,  ^la 
office  is  a  ministerial  office.  Not  a  single  duty 
exists  which  Is  not  subject  to  control  by  ei- 
ther tbe  board  of  trustees  of  tbe  library,  or  tbo 
letter  of  the  statute  creating  the  office.  Notb- 
Ing  Is  left  to  discretion.  Tbe  restriction  to 
local  officers  by  tbe  Massachusetts  court  In 
115  Mass.  602,  Is  ingrafted  on  tbe  law,  and  1» 
not  warranted  by  the  English  cases. 

For  the  reasons  stated,  I  concur  in  tbe 
suit  reached  by  Judge  ROBERTS. 

HANNA,  J.  (dissenting).  I  find  I  cannot 
concur  In  the  majority  opinion  of  the  court 
in  Its  conclusion  that  under  the  common  law 
a  woman  was  dlglble  to  hold  a  purely  minis- 
terial office.  If  she  was  capable  of  perform- 
ing tbe  duties  thereof  and  was  not  called 
upon  to  exerdse  Judgment  and  discretion. 

My  reasons  therefore  are:  First  that  the 
right  to  bold  office  under  our  political  sys- 
tem la  not  a  natural  right,  but  exists  only 
because  and  by  virtue  of  some  law  expressly 
or  Impliedly  creating  or  conferring  It  Mech- 
em  on  Public  Officers,  {  64.  And  it  bas  been 
held  that  women,  although  dtizens  of  the 
United  States  in  the  broad  sense,  have,  un- 
der our  political  system,  do  political  power, 
and  cannot,  except  under  an  enabling  stat- 
ute, be  considered  eligible  to  hold  office. 
Mbior  T.  Happersett,  21  WaU.  162,  22  Ia  Ed. 
627 ;  Mecbem  on  Public  Officers,  f  73.  This 
is  doubtless  tbe  law  of  tbe  case,  unless  our 
Legislature  by  tbe  adoption  of  the  common 
law  (section  C  L.),  as  tbe  rule  of  prac- 
tice and  decisions  in  our  courts,  bad  enlarged 
tbe  right  so  far  as  women  are  concerned/ 
Can  It,  therefore,  be  said  that  the  right  to 
hold  an  ofQce  such  as  tbe  one  In  question  had 
been  conferred  upon  women  by  the  common 
law,  assuming  for  tbe  present  that  If  tbe 
right  existed,  as  a  common-law  right  and 
our  Constitution  or  legislation  does  not  pro- 
hibit a  woman  may  bold  fha  office  under 
consideration? 

Our  Inquiry  Is  made  a  difficult  one  by  rea- 
son of  tbe  fact  that  no  office  similar  to  tbe 
one  under  consideration,  1.  e.,  librarian,  was 
ever  referred  to  In  the  English  reports ;  so  we 
will  give  a  general  consideration  to  the  early 
English  cases,  where  the  right  of  a  woman 
to  bold  office  was  considered. 
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The  cases,  decided  prior  to  April  21,  1788, 
are  collected  In  the  case  of  Rex  v.  Stabbs, 
reported  In  2  T.  B,  (D.  ft  E.}  395.  It  was 
there  contended  by  counsel  that: 

"A  woman  is  capable  of  eerving  almost  all 
the  offices  in  the  kingdom;  such  as  tbose  of 
queen,  marshal,  creat  chamberlain^  and  consta- 
ble of  England,  the  champltm  of  England,  com- 
missioner of  sewers,  governor  of  the  workhouse, 
sexton,  keeper  of  the  prison  of  the  gatehouse  of 
the  dean  and  chapter  of  Westminster,  return- 
ing offices  for  members  of  Parliament,  and  con- 
stable,  the  latter  of  which  is  in  some  respects 
judicial." 

Opposing  counsel  contending  as  follows: 
"With  respect  to  all  the  iosUnces  cited  in 
which  women  tuve  served  other  offices,  no  ar- 
gument whatever  can  be  drawn  from  them  to 
show  that  a  woman  is  competent  to  serve  this 
office ;  there  being  not  tlie  least  similaritr  be- 
tween the  nature  of  the  respective  offices.  As 
to  the  Queen  of  England,  it  la  sufficient  to  say 
that  of  all  other  stations  there  is  not  one. per- 
haps which  re<]uires  less  personal  exertion  than 
tMs.  And  it  was  even  -  doubted  whether  the 
r^al  office  in  this  kingdom  was  hereditary  in  a 
female.'  In  coDseguence  of  which  the  statute 
1  M.  St  3,  c.  2,  was  passed,  purposely  to  de- 
clare that  a  female  was  capable  of  inheriting. 
The  reason  why  a  female  may  hold  the  office  of 
constable  of  England  ia  because  she  may  ap- 
point a  deputy;  now  that  reason  is  an  admis- 
sion that  if  she  could  not  appoint  a  deputy 
she  could  not  hold  the  office.  The  same  reason 
is  given  why  Lady  Rnssell  might  hold  the  office 
of  the  custody  of  the  casQe  of  DunDfngham. 
because  the  office  was  granted  to  be  exercised 
per  Be  vel  deputatum  suum. '  Cro.  Jac.  18.  So 
the  offices  ofjcreat  chamberlain,  marshal,  and 
diampion  of  England  are  heredlta^ ;  the?  are 
granted  to  a  man  and  bis  belrs.  With  respect 
to  the  instance  of  a  commissioner  of  sewers, 
it  is  merely  the  opinion  of  Callis,  for  which  he 
gives  the  absurd  reason  that  Semiramis  govern- 
ed S^ria.  As  to  the  case  of  the  sexton,  wbicb 
is  said  to  be  only  a  private  office  of  trust,  to 
take  care  of  the  church,  etc.,  and  therefore  a 
woman  may  serve  ft ;  it  is  also  said  there  that 
if  there  were  anything  to  be  done  by  the  sex- 
ton, notproper  for  a  woman,  it  would  be  other- 
wise. With  resiiect  to  the  case  of  the  constable, 
it  is  only  the  opinion  of  Serjeant  Hawkins  that 
a  custom  to  serve  by  rotation  is  good,  because 
be  thought  that  a  woman  might  procure  a  dep- 
uty ;  now  this  admits  that  she  cannot  serve 
in  person ;  and  if  she  cannot  serve  by  deputy, 
the  custom  could  not  be  supported.  In  answer 
to  these  cases,  it  is  not  necessary  to  consider 
how  far  they  are  authorities  to  show  that  in 
certain  cases  a  woman  may  appoint  a  deputy, 
but  for  this  part  of  the  argument  it  is  sufficient 
if  they  prove  the  incompetency  of  females  to 
serve  those  offices  in  person.  Wherever  it  is 
said  that  a  woman  may  hold  any  particular  of- 
fice, it  is  either  because  the  office  is  ministerial, 
or  because,  though  partly  judicial,  it  is  heredi' 
tary,  and  then  she  may  appoint  a  deputy.  So  a 
woman,  who  is  a  forester  in  fee  cannot  execute 
the  office  herself,  but  she  may  appoint  a  deputy ; 
tbe  office  being  ministerial.  The  incompetency 
of  women  extends  to  a  variety  of  caBeS;  they 
cannot  serve  on  juries;  vote  for  members  of 
Parliament;  in  particular,  the  case  in  16  Vin. 
Abr.  415,  is  deasive  to  show  that  a  woman  is 
Incompetent  to  serve  it.  There  a  woman  was 
rejected  aa  unfit ;  and  Powell.  J.,  said :  'A 
woman  cannot  be  an  overseer  of  tbe  poor,  and 
there  can  be  no  custom  of  the  parish  to  appoint 
her,  because  It  is  an  office  created  by  act  of 
Parliament.'  Secondly,  an  officer,  who  acts 
merely  ministerially  msy  appoint  a  deputy,  but 
a  judicial  officer  cannot;  neither  can  a  deputy 
be  appointed  where  the  office  is  (strictly  speak- 
ing) neither  ministerial  nor  judicial,  but  ah] 


office  of  trust  and  discretion  and  the  office  <»f 
overseer  of  the  poor  Is  of  that  description.  It 
is  said  in  Bro.  Abr.  tit.  Depatie,  pi.  9,  tit. 
Oraunt,  pi.  108.,  tit  Patent,  pi.  66.  and  Sir  W. 
Jones,  113,  that  an  office  tn  trust  cannot  be 
assigned ;  neither  can  it  be  executed  by  deputy 
unless  power  be  expressly  given  for  that  pur- 
pose. Co,  Litt  S.  379.  A  steward  cannot  ap- 
point a  deputy  without  power.  9  Co.  48l  Nor 
the  clerk  of  tbe  papers.  Freem.  429.  The  office 
of  high  constable  of  England  is  expressly  grant- 
ed to  be  exercised  by  himself,  or  his  sufficient 
deputy.  And  the  offices  of  earl,  marshal,  great 
chamberlain,  and  the  champion  of  Enffland,  are 
hereditary;  that  they  are  to  the  grantees  and 
their  heirs,  so  that,  according  to  the  terms  of 
those  grants,  power  is  given  to  appoint  a  dep- 
uty. All  of  the  offices  mentioned  on  the  other 
side  (except  one)  are  either  ministerial  or  hered- 
itary, in  both  which  cases  a  deputy  may  be  ap- 
pointed. Tbe  Instance  indeed  of  a  constables 
appointing  a  deputy,  if  it  be  the  law,  forms  an 
exception  to  the  general  rule." 

In  the  Stubbs  Case  the  office  Involved  was 
overseer  of  the  poor ;  It  being  contended  that 
In  the  6t  48  Eliz.  c.  2,  prescribing  that  the 
office  shoQld  be  served  by  ''substantial  house- 
holders," there  was  no  reference  to  sex, 
and  the  defdndant,  Stubbs,  a  woman,  was 
eligible  to  appointment  The  court  disposed 
of  the  question  in  the  following  language. 

"As  to  the  second  objection,  we  think  that  tbe 
circumstance  of  one  of  the  iwrsons  appointed 
being  a  woman  does  not  vitiate  the  appoint- 
ment. The  only  qualification  required  by  St 
43  Eliz.  Is  that  they  shall  be  substantial  house- 
holders; it  has  no  reference  to  sex.  The  only 
Question,  then,  is  whether  there  be  anytliing  in 
the  nature  of  the  office  tbat  should  make  a 
woman  incompetent,  and  we  think  there  Is  not 
There  are  many  Instances  where,  in  offices  of 
the  higher  nature,  they  are  held  not  to  be  dis- 
qualified, as  In  the  case  of  tbe  office  of  high 
chamberlain,  high  constable,  and  marshal,  and 
tbat  of  a  conunon  constable,  which  is  both  an 
office  of  trust  and  likewise.  In  a  degree,  judi- 
cial ;  BO  in  the  case  of  the  office  of  sexton.  As 
to  tbe  case  in  Vin.  tit.  Poor,  415,  that  is  no  con- 
clusive authority.  It  la  to  be  collected  from 
the  case  that  there  were  other  persons  in  the 
parish  proper  to  serve;  a,uA,  If  so,  the  court 
held  that  the  Justices  had  not  acted  improperly 
in  refusing  to  approve  of  a  woman;  where 
there  are  a  sufficient  number  of  men  qualified 
to  serve  the  office,  they  are  certainly  more  prop- 
er ;  but  that  is  not  the  case  here,  and  therefore, 
if  there'  be  no  absolute  Incapacity,  it  is  proper 
in  this  instance  from  the  necessity  of  the  ease. 
And  there  is  no  danger  of  making  it  a  geoeiel 
practice ;  for  as  the  Justices  are  invested  with 
a  discretionary  power  of  approbation,  it  is  not 
likely  that  they  will  approve  of  such  an  ap- 
pointment when  there  are  otber  proper  tib- 
jecta"  • 

-  So  that  we  find  that  the  English  courts 
had  not  affirmatively  determined  the  rl^ta 
of  women  In  the  matter  of  the  holding  office. 

In  1788. 

In  tbe  Stubbs  Case,  while  the  woman  was 
conceded  to  be  a  substantial  booseholder,  and 
as  a  result  came  within  tbe  terms  of  the 
statute,  tbe  court  said  It  was  proper  that 
she  serve  "from  the  necessity  of  the  case," 
and  that  "there  is  no  danger  of  making  ft  a 
general  practice." 

Turning  to  the  American  cases  In  which  tbe 
common  law  was  considered  as  affecting  ttie 
rights  of  a  woman  to  hold  an  office,  we  And 
a  conflict  of  opinion.  Out  inquiry  It  neues- 
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wrily  limited  to  tbom  ttmtm  where  tbe 
power  to  bold  office  has  not  been  conferred 
expresslj  npon  women  by  Constltntlon  or 
statate.  It  has  been  held  that  a  woman  can- 
not hold  a  Jndletal  oiBce,  L  e.,  that  of  Justice 
of  tbe  peace.  Opinion  oS  the  Joatlcea,  107 
Uasa.  604.  The  reason  anlgned  In  this  case 
was  that  the  office  was  a  Indldal  cme,  and 
must  be  exercised  by  tbe  officer  In  person, 
and  a  woman,  whether  married  or  unmar- 
ried, cannot  be  appointed  to  snch  an  office. 
In  a  later  oplnton  from  Ota  same  conrt,  the 
court  said: 

"The  common  taw  of  Eogland,  which  was  oar 
Jaw  upon  the  subject,  permitted  a  woman  to 
fill  an;  local  office  of  an  administrative  charac- 
ter,  tbe  duties  attached  to  which  were  aacb  that 
a  woman  was  competent  to  perform.**  Opinion 
of  the  Justices,  115  Mass. 

This  (pinion  of  the  conrt  was  annonnced 
without  dttog  anttiortty*  and  would  be  of 
•ome  Importance  in  determining  what  the 
common  law  npon  the  subject  haa  been  In- 
terpreted to  be  by  American  courts,  had  not 
the  same  court  tn  a  later  o[dnion  (Robinson's 
Case.  131  Uaas.  870,  41  Am.  Re^  239),  which 
carefully  considered  all  the  Ebgllab  author- 
ities, arrlTCd  at  a  somewhat  differoit  con- 
clusion. It  is  nnnecessaiy  to  quote  at  length 
from  this  otilnlon,  which  is  a  careful  review 
of  the  English  coses  and  antborlttes,  and  I 
will  ouly  quote  the  conclosion  reached,  in  the 
following  language: 

"And  we  are  not  aware  of  any  pablic  office, 
the  dntie*  of  which  must  be  discharged  by  tbe 
iacambenC  in  person,  that  a  woman  wai  adjudg- 
ed to  be  competent  to  hold,  wtthont  express  an- 
tbority  of  statute,  except  tbat  of  overseer  of  tbe 
poor,  a  local  office  of  an  adminiatrative  charac- 
ter, in  no  way  connected  with  jadidal  proceed- 
ings.   The  King  t.  Stubba,  2  T.  B.  395." 

As  to  the  one  exception  referred  to  by  the 
llassacbusetts  conrt  In  tbis  opinion,  we  have 
observed  that  the  English  court  based  its 
decision  upon  the  necessity  of  the  case,  and 
that  the  statute,  Imitlledly,  at  least,  by  fix- 
ing the  quallflcation  of  "substantial  house- 
holders," bad  conferred  the  H^t  to  fill  tbe 
office  upon  women,  by  legislative  grant. 

The  Court  of  Appeals  of  Kentucky,  In  tbe 
ease  of  Atchison  v.  Lucas.  88  Ky.  405,  said, 
"At  common  law,  a  women  could  not  hold 
any  public  office,"  and  denied  to  a  woman 
tbe  right  of  filling  the  onlce  of  Jailor.  Tbe 
court  further  said  in  this  oonnectloQ: 

"We  do  not  mean  to  adjudge  that  offices  of 
legislative  creation  may  not  be  filled  by  women, 
or  tbe  right  of  luffrage  granted  diem  in  certain 
rates ;  but,  on  tbe  contrary,  such  rights  may  l>e 
conferred." 

By  the  statements  quoted  ttie  conrt  clearly 
took  the  position  tbat  the  right  to  hold  office 
waa  to  be  controlled  by  legislation  creating 
or  conferring  the  right,  and,  in  tlie  absence 
of  enabling  legislation,  mnst  be  considered 
ma  withheld,  and  further  that  no  right  arose 
by  virtue  of  Ote  common  law.  This  may 
seem  to  conflict  with  tbe  English  cases  refer- 
red to,  where  women  filled  certain  offices 
through  deputies,  but  the  very  fact  that  her 
right  waa  ae  Umlted  to  offices  where  ahe 


might  appoint  a  deputy  would  Indicate  that 
ottierwise  she  did  not  possess  the  r^t 

So  we  find  the  rale  proclaimed  In  Comyns* 
Digests  vol.  S,  p.  202,  under  title.  Grant  of 
an  Office  (B2)  as  fallows: 

"To  a  Woman:  (What  Offices  a  Woman  may 
Elxecute :)  So,  tbe  grant  of  an  office  of  govern- 
ment, which  may  be  exercised  by  b  anbstitute 
or  deputy,  to  a  woman,  will  be  good ;  as  a  wo- 
man may  ha  made  regent  of  the  kingdom.  Col. 
201.'* 

Likewise  in  Ohio  it  was  held  that.  In  the 
absence  of  constitutl<mfll  or  statutory  pro* 
vision  on~  the  subject,  a  woman  could  not 
hold  the  office  of  director  of  a  workhousa 
State  T.  Bust;  4  Ohio  Clr.  Ct  R  829. 

It  is  also  contended  that  the  Massachu- 
setts conrt  in  Opinion  of  the  Justices,  136 
Mass.  678,  recognized  a  woman'a  right  to 
serve  aa  a  member  of  the  hoard  of  IwaUh, 
luiucyt  and  charity  because  the  duties  of 
the  board  are  mostly  administrative,  and 
are  such  aa  may  well  he  iwrformed  by  a 
woman,  thus  recogntadmg  what  It  la  contended 
are  the  oommon-law  limitations  upon  tia 
right  ot  woman  to  fill  an  office^  I  cannot 
agree  with  this  contention.  Tbe  conrt  alm- 
ply  passed  upon  a  statute  providing  that  the 
hoard  ^nld  consist  of  nine  "imrsons"  ap- 
pointed by  the  Governor,  and  held  that  "the 
wovd  'person^  dearly  included  womoL** 
This  conrt  exinresaly  referred  to  ita  prevtons 
dedaton  in  Bohtaiafm's  Case,  181  Mass.  876, 
41  Am.  Bqk.  238,  and  said  that  there  was  no 
conflict  between  tte  two  cases.  The  distinc- 
tion betwecu  the  two  is  obviona,  the  om  be- 
ing based  uptm  the  common  law  of  the  anb- 
Ject  (RoUnson's  Case)  and  the  other  upon  tike 
cmiatnictlon  of  a  statnto  plainly  Intending 
to  oontlnae  women  aa  qualified  incumbents 
for  poaltlona,  whidi  by  previous  legislative 
oiactmentB  wonm  had  bem  dealgnated  as 
qnallOed  to  fllL 

The  New  Hampshire  Snpmne  Court,  In  a 
case  involving  tbe  question  of  the  ri^t  of  a 
woman  to  fill  the  office  of  notary  pnbUcaald:. 

**BeeauBe  by  oar,  common  law  women  are  dis- 
abled from  holding  public  office,  and  because  the 
place  of  notary  public  is  a  public  governmental 
office,  and  be<»uBe  we  are  unable  to  find  any 
evidence  of  legislative  purpose  or  intention  to 
change  tbe  common  law  of  tbis  sute  in  tbli 
refipect.  If  euch  power  exist,  a  point  not  con- 
sidered, we  are  compelled  to  answer  In  tbe 
negative  the  qaettion  submitted."  Re  Opinion 
of  Justicea,  iS  N.  H.  621,  62  AtL  968.  5  L. 
K.  A.  (N.  S.)  418.  6  Ann.  618.  283. 

The  rule  laid  down  In  this  case  la  the  pre* 
vailing  doctrine  In  this  country  npon  the  sub- 
ject, as  applied  to  tbe  office  of  notary  pubUc. 

It  may  be  argued  that  the  office  of  notary 
public  Is  a  Judicial  one,  but  the  reasons  as- 
signed for  tbe  disqualification  of  women  is 
not  put  upon  tbat  ground. 

It  haa  been  held  in  Massachusetts  that 
none  of  the  acts  wbicb  a  notary  Is  called  up- 
on to  perform  are  Judicial,  but  that  the  office 
Is  a  public  one,  tbe  duties  of  wbicb  must  be 
performed  personally,  and  cannot  be  perform- 
ed by  deputy.  Women  as  Motailea  Public  • 
UB.  A.84& 
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In  the  'Michigan  case  of  Attorney  General 
T.  Abbott,  121  Mich.  640,  80  N.  W.  372,  47 
L.  B.  A.  92.  It  was  stated  as  the  opinion  of 
the  court,  by  Long,  J.,  that: 

"There  can  be  do  question  of  tbt  common- 
law  mle  that  a  woman  cannot  bold  a  general 
pnbllc  office,  (□  the  absence  of  express  constitu- 
tional or  statutory  authority  jconferrlng  upon 
hei  such  right." 

It  Is  argued  that  because  Hooker,  In  a 
special  concurring  opinion,  In  the  Michigan 
case,  conceded  that  there  were  Instances 
"where  It  had  been  held  that  they  [women] 
could  hold  local  offices  of  little  Importance, 
where  the  duties  were  wholly  ministerial."  it 
was  to  be  implied  that  women  could  be  eligi- 
ble to  hold  certain  ministerial  olBces.  even 
though  they  might  fall  within  the  term  "gen- 
eral public  office."  This  Is  a  legitimate  argu- 
ment to  be  drawn  from  the  opinion,  but  I 
believe  that  a  careful  consideratioa  of  tbla 
opinion  better  Justifies  a  different  comduslon. 
In  commeDtii^  upon  those  Instances  of  "lo- 
cal offices,"  ministerial  in  nature  and  of  lit- 
tle importance,  which  women  bad  held.  Jus- 
tice Hooker  said: 

"Bat  while  these  cases  support  the  claim  that 
women  mtEht  hold  some  offices,  they  reioforre 
tb«  authorities  which  deny  the  general  right 
contended  for  here." 

The  right  contended  for  was  "that  Inas- 
much as  the  Constitution  Is  silent  upon  the 
subject  of  the  qualiOcatlons  requisite  to  this 
office,  ve  must  recognise  the  light  of  every 
one  to  hold  It." 

It  Is  worthy  of  note  that  the  opinion  In 
this  case,  while  apparently  pointing  out  that 
local  ministerial  offices  of  little  Importance 
had  been  held  by  women,  did  not  give  any  au- 
thority as  a  basis  for  the  conclusion  that 
su<d>  statement  might  be  the  rule  of  common 
law.  We  are  more  Inclined  to  believe  that 
the  common-law  rule  la  correctly  stated  by 
the  editor  of  the  note  to  the  case  of  State  v. 
Hostetter  (Mo.)  reported  in  38  L.  R.  A.  208. 
at  215.  In  the  following  language: 

"It  may  be  said  to  be  the  general  doctrine 
now  held,  both  in  EDgiaod  and  America,  that 
women  are  Ineligible  to  any  important  office 
except  when  made  so  by  enactment.  It  is  usu- 
ally said  that  this  Is  th«  common  law  of  the 
sabject" 

It  is  also  argued  that  many  courts  have  rec- 
ognized the  right  of  women  to  hold  various 
offices,  where  no  statute  or  constitutional 
provision  existed  denying  the  right.  The 
Hostetter  Case,  137  Mo.  636,  39  8.  W.  270^  38 
L.  R.  A.  208,  09  Am.  St  Rep.  615,  is  dted  as 
an  Instance.  It  Is  to  be  found,  however,  in 
this  case  that  the  Supreme  Court  of  Mis- 
souri had  under  consideration  a  statute  defin- 
ing the  quallflcatlonB  for  the  particular  of- 
fice, among  other  things,  to  be  that  of  dtlzen- 
ahlp  of  the  United  States,  and  a  former  stat- 
ute, with  respect  to  the  same  office,  had  pre- 
viously provided  that  the  citizenship  should 
be  restricted  to  "free  white  male  dtlzens." 
The  court  said: 

"The  dropplntr  of  the  word  'male'  in  de- 
snlbtDg  the  qualifications  for  such  offices  has 


value  as  a  guide  to  die  legislative  pnrpoie  in 
maetlng  the  presmt  law  on  this  subfecL" 

The  efltect  of  the  oirfnlon  was  to  hold  Oat 
the  Legislature  Intended  to  remove  ttie  dis- 
qualification, and  quall)^  women  for  this  of- 
fice which,  Id  passing.  It  Is  worthy  of  note, 
was  held  to  be  a  ministerial  office  admitting 
of  the  vse  of  a  d^uty,  and  the  duties  of 
which  were  said  to  be  not  of  sadi  a  nature 
as  to  be  Incompatible  dtecbarge  a  wo- 
man. 

A  legislative  Intent  to  make  women  eHglUe 
was  looked  for  and  found  by  this  eonrt  I 
do  not  disagree  with  this  view,  but  coulda 
that  it  la  for  the  Legislature  to  grant  the 
right  or  withhold  It,  within  constitutional  lim- 
itations, and  that  the  alleged  commoq-law 
r^hta  have  not  been  so  definitely  defined  «a ' 
to  be  worthy  of  conslderatkm  a*  sufficient 
roles  now  to  be  applied. 

Wright  T.  Noell,  16  Kan.  601,  U  another 
case  dted  In  support  of  the  rule  last  referred 
to.  Justice  Brewer  in  this  case  based  his 
opinion  upon  the  rule  announced  by  the  Su- 
preme Court  of  Massachusetts  (O^lon  of 
Justices,  115  Mass.  602),  whlcb  court  a  fbw 
years  later,  in  a  lengthy  opinion  reviewing 
all  of  the  Ehigllah  authorities  (Robinson^ 
Case,  131  Mass.  879^  41  Am.  Bep.  23»),  ma- 
terially qualified  Its  opinion. 

The  Washington  case  of  Russell  v.  OuptUl, 
13  Wash.  361.  43  Pac.  84a  foUowed  the  Kan- 
sas case  (Wright  v.  Noell,  16  Kan.  001),  and 
MassadiusettB  case  (Opinion  of  Justices,  115 
Mass.  602).  In  ze  Leach.  134  Ind.  665^  34  N. 
E.  641,  21  L  R,  A.  701,  and  In  the  Matter  ot 
Mary  Hall,  60  Conn.  131, 47  Am.  Rep.  685^  are 
cases  involving  the  construction  <hI  statotes* 
and  In  each  case  it  was  held  that  the  tmn 
"persons"  used  in  the  statutes  necessarily  in- 
cluded women. 

The  case  of  Wilson  t.  Orcult  Judge,  87 
Mich.  403,  49  N.  W.  860,  24  Am.  Kt  Rep.  173. 
was  also  dted,  but  Is  not  In  point,  and  only 
declared  and  affirmed  the  common-law  rale 
(2  BL  Com.  86)  that  a  ministerial  officer  may 
appoint  a  deputy,  and  that,  under  a  statute 
which  was  rtlept  as  to  qualification  of  dqm- 
ties,  his  choice  was  not  limited  to  any  raee^ 
sex,  color,  or  age. 

The  case  of  State  t.  Qnlble.  86  Neb^  41T, 
126  N.  W.  619.  27  L.  B.  A.  (N.  S.)  531.  21  Ann. 
Cas.  401,  is  also  dted,  but  tbla,  as  well  as  aU 
the  othw  American  cases  whldi  seon  to  be 
In  pointy  rtfles  upon  the  Massachusette  case 
(Opinion  of  Justices.  116  Mass.  602).  An 
earlier  case  In  Nebraska  (Crosby  t.  Cones,  15 
Neb.  444,  19  N.  W.  682)  Xollowad  the  Maasa- 
dinsetts  case,  and  the  later  case  followed  the 
earlier  one  without  question  or  consideration 
of  anthorUy. 

After  a  careful  coosideration  of  the  Env 
llsh  and  American  eases,  X  conclude  as  fol- 
lows: That,  if  there  was  any  common-law 
rule  defining  the  righto  of  women  in  the  ma^ 
tor  of  holding  pnbllc  office,  it  was  so  indeft* 
nlte  and  uncertain  as  to  be  <tf  no  value  im 
sustaining  a  contention  tiiat  our  Legislature 
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adopted  It  and  pnt  It  Into  force  by  adoptlDg 
the  common  law.  It  Is  apparent  that  the  wo- 
men of  England  had,  prior  to  1776,  asserted 
rights  to  public  offices  In  a  few  Instances; 
but,  as  stated  by  the  Massachusetts  Supreme 
Court,  no  case  Is  to  be  found,  prior  to  1776, 
where  auy  public  office,  the  duties  of  which 
must  be  discharged  by  the  incumbent  in  per- 
son, that  a  woman  was  adjudged  by  the  Eng- 
lish courts  to  be  competent  to  hold  without 
express  authority  of  statute.  This  being 
true,  it  would  seem  to  be  for  the  Legislature 
to  enlarge  the  rights  of  women,  which  our 
recent  Legislature  has  done  (chapter  60,  S. 
L.  1913)  by  providing  that  women  may  hold 
any  appointive  office  In  this  state.  Can  we 
properly  hold  that  she  bad  the  right  prior 
to  this  legislation  of  1913?  In  doing  so,  I 
believe  we  Invade  the  province  of  the  Legisla- 
ture. 

It  may  be  said  that  the  office  of  state  li- 
brarian Is  one  that  permits  of  the  appoint- 
ment of  a  deputy,  and  Is  therefore  not  within 
the  application  of  the  limitations  herein  point- 
ed out  It  Is  true  that  the  librarian  has  a 
ri^t  to  appoint  a  deputy  In  instances  speci- 
fied by  the  statute,  but  the  limitation  of  such 
right  would  preclude  any  general  power  to  so 
appoint.  I  cannot  concur  In  the  opinion  that 
importance  Is  to  be  attached  to  the  executive 
construction  referred  to  In  the  majority  opin- 
ion, because  I  believe  that  no  statute  at- 
tempting to  define  the  rights  of  women  to 
this,  or  other  similar,  office  is  involved,  and 
that  the  right  was  not  declared  by  the  com- 
mon law;  therefore  the  right  fails  to  exist 
because  never  granted,  and  there  can  there- 
fore be  no  law  to  construe.  The  so-called  ex- 
ecutive construction  has  doubtless  grown  up 
under  the  assumption  that,  there  being  no 
prohibition,  there  was  no  disqualification,  en- 
tlrely  overlooking  the  principle,  enunciated 
by  Mr.  Mechem,  that  the  right  to  hold  a  pub- 
lic office  under  our  political  system  Is  not  a 
natural  right,  and  exists,  where  It  exists  at 
all,  only  by  virtue  of  some  law  expressly  or 
Impliedly  creatli^  and  conferring  it.  Mecli- 
em  on  Public  Officers,  S  64. 

For  the  reasons  indicated,  I  diasenL 


(11  OkL  Or.  1) 

OVERTON  T.  STATE.    (No.  A-2029.) 

(Criminal  Court  of  Appeals  oC  Oklahoma.  Jane 
6,  1914.) 

(Byllabut  hy  the  Court.) 

1.  Cbiminal  Law  (J  1159*)— Appeal— Vkb- 
nicT— Evidence. 

When  the  facts  disclosed  by  the  record,  un- 
der any  reaaonsble  construction  thereof,  bu[>- 
port  a  verdict  of  guilty,  this  court  win  not  re- 
verse a  conviction,  in  tiie  absence  of  errors  of 
law, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Low^  Cent  IMg.  H  3074-3083;  Dec.  Dig.  i 
1159.«] 


2.  INTOXICATINO  LlQUOlH   (Sf  226,  23e»)  — 

Pbosbotttion  ~  Evidence  —  adiosbibilitt 

— SuFnClENCT. 

(a)  On  a  trial  of  a  person  charged  with  hav- 
ing nnlawfol  possesion  of  intoxicating  liquor 
with  intent  to  sdl  same,  the  goantity  and 
kind  of  liquor,  the  sise  and  number  of  packages, 
the  occasion  upon  and  circumstances  under 
which  it  is  found,  the  conduct  and  demeanor  of 
the  accused  at  the  time  and  prior  to  the  dis- 
covery, and  any  and  all  other  circumstances 
reasonably  calculated  to  thrdw  li^t  on  the  pur- 
pose  and  Intent  with  which  the  liquor  was  pos- 
sessed, are  admiasible  in  evidence,  and  are  all 
entitled  to  consideration  by  the  jury  in  arriving 
at  a  verdict 

(b)  For  a  discussion  of  facts  snfficlent  to  sns- 
tam  a  conviction,  see  opinion. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Uqnora,  Cent  Dig.  11  282-286,  800-322 ;  Dec. 
Dig.  H  226,  23a«f 

Appeal  from  County  Court,  Tillman  Coun- 
ty ;  W.  C.  Lukenbill,  Judge. 

A.  Overton  was  convicted  of  having  un- 
lawful possession  of  intoxicating  liquor  with 
Intent  to  sell  the  same,  and  appeals.  Af- 
firmed. 

Mounts  &  Davis,  of  Frederick,  and  Gray  & 
McVay,  of  Oklahoma  City,  for  plaintUC  in 
error.  E.  Q.  Spilman,  Asst  Atty.  Gen.*  for 
the  State. 

ARMSTRONG.  P.  J.  PlBinUff  in  error.  A. 
Overton,  was  tried  and  convicted  at  the  Jan- 
uary,  lOlS,  term  of  the  connty  coart  of  Till- 
man conntiy  on  a  duirge  of  having  niUawful 
possession  of  Intoxicating  liquor  with  intent 
to  sell  the  same,  and  his  punishment  fixed 
at  a  fine  of  9125  and  imprisonment  in  the 
county  jail  for  a  period  of  60  da^ 

[1, 2]  The  evidence  on  behalf  of  the  state 
tends  to  estabUsh  the  fidlowli^  facts:  That 
on  the  date  alleged  by  the  informaUon  the 
plaintiff  In  error  went  to  a  public  gathering 
at  Panther  Springs,  in  TUlman  connty;  that 
he  carried  13  bottles  oi  Uitoxicatlng  liquors; 
that  he  was  discovered  by  a  dcfmty  ^eriff 
tn  the  act  of  taUng  one  of  the  bottles  from 
a  bviggy,  whereupon  he  dropped  the  botUe 
and  ran ;  that  he  was  overtaken  by  the  sher- 
iff and  arrested.  When  the  officer  came  np 
be  said:  "Ton  Just  beat  me  to  it"  When 
the  oflBcer  went  back  to  the  ba^  be  found 
the  other  12  pints  of  whisky.  In  addition 
to  the  whisky,  0  quarts  of  beer  were  found  in 
possession  of  the  accused.  After  the  arrest 
the  accused  inquired  of  the  officer  how  many 
cases  would  be  filed  against  him,  and  he  was 
informed  that  there  would  be  three.  He  ad- 
mitted being  the  owner  of  the  whisky,  and 
indicated  a  willingness  to  plead  guilty  to  one 
charge  if  the  otliers  were  left  off. 

Defendant  testified  in  his  own  behalf  that 
he  owned  the  14  pints  of  whisky;  that  he 
carried  14  pints  to  the  picnic ;  that  be  drank 
some  of  it  at  the  picnic;  tliat  he  was  fixing 
to  take  a  drink  when  -the  officer  discorered 
him;  that  he  dropped  the  whisky  and  ran  in- 
to a  cornfield ;  that  he  did  not  intend  to  sell 
the  whisky. 
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The  whtaky  was  apparaitly  carried  to  tbe 
^cnic  grounds  abtmt  7  o'dock  In  tbe  mom- 
log.  The  evidence  nowhere  Indicates  that 
any  sale  had  been  made  or  attempted.  Up- 
on this  state  of  facts  oonvlctlon  resulted  In 
the  trial  coart,  and  connsel  here  argue  that 
the  verdict  Is  not  supported  by  the  evidence, 
and  Is  contrary  to  lav.  This  proposition 
was  raised  In  tbe  trial  oocrt  and  preserved 
by  exceptions  tor  'review  here.  Connsel  for 
accused  endeavor  to  Invoke  the  doctrine  an- 
nonneed  by  this  court  to  the  effect  that  mere 
possession  of  a  limited  amount  of  llqnor, 
standing  alone,  without  any  other  drcnm- 
stances.  Is  not  sufficient  to  justify  a  convic- 
tion under  tbe  statute  which  penally  pos- 
session of  liquor  with  an  unlawful  Intent  to 
sell  the  same. 

We  have  examined  this  record  carefully, 
and  are  of  opinion  that  there  are  many  dr- 
cumstances  in  addition  to  possession  which 
Indicate  the  Intentiou  required  by  the  stat- 
ute. In  the  first  place,  this  whisky  was  pur- 
chased at  Wichita  Falls  the  day  before  the 
picnic.  On  the  morning  of  the  picnic  at  an 
early  hour  it  was  conveyed  to  the  picnic 
ground,  and  kept  under  cover  until  discov- 
ered by  the  officers,  and,  when  discovered, 
tiie  accused  immediately  took  fl^ht  It  calls 
to  our  minds  a  much  quoted  passage,  to  wit: 

"The  wicked  flee  when  no  man  panueth,  but 
the  righteous  are  as  bold  as  a  lion/' 

No  Iaw-4Udlng  idtizea  has  any  incUnatlon 
to  attend  a  public  gathering  In  possession  of 
14  pints  of  whisky.  It  Is  a  matter  of  com- 
mon knowledge  tlut  bootleggers  are  usually 
on  band  plying  their  trade  around  public 
gatherings,  which  annoys  good  people  and 
many  times  endangers  Ufe.  If  the  accused 
had  any  lawful  use  tor  14  pints  of  whisky, 
he  certainly  did  not  have  any  such  lawful  use 
for  it  on  the  Ist  day  of  August  at  a  Tillman 
county  picnic.  The  Jury  Is  the  final  arbiter 
of  the  ftuits,  and,  while  ordinarily  the  pos- 
session of  a  small  quantity  of  liquor,  stand- 
lag  alone.  Is  insufficient  to  Justify  convic- 
tion, yet  we  are  not  prepared  to  say  that  14 
pints  of  whisky  is  a  small  quantity  wiUiln 
the  purview  of  the  law.  No  idck  man  can 
use  that  amount  In  one  day,  and  no  well 
man  has  a  right  to  attend  such  a  gatherbig 
with  the  pnnwse  of  endeavoring  to  use  It 
All  the  facts  and  circumstances  surrounding 
the  acquiring  of  this  whisky,  tbe  place  to 
which  it  was  taken,  the  size  of  the  packages, 
the  number  of  packages,  the  total  quantity 
of  the  liquor  possessed,  tbe  acts  of  accused 
in  connection  with  the  whole  transaction  are 
to  be  considered  by  the  Jury,  and  the  fact 
that  a  person  was  found  in  possession  of  the 
quantity  this  accused  admits  having,  the 
size  and  number  of  the  packages  be  had  at 
a  public  picnic,  in  our  Judgment,  amply  war- 
canted  the  Jury  in  convicting  him  of  having 
unlawful  possession  with  Intent  to  sell,  as 
contemplated  by  law. 

This  court  would  not  hesitate  to  reverse  a 


conviction  if  all  tb»  facts  and  drcumstnncefl 
indicated  that  the  accused  was  a  good  dti- 
zen  and  Innocent  of  any  wnmgdi^g,  or  any 
violation  of  the  law»  or  any  intent  to  vio- 
late tbe  law,  but  it  Is  our  Judgment  that 
this  oonvlctlon  is  entirely  proper.  The  doc* 
trine  laid  down  by  this  court  to  the  effect 
that  possession,  standing  alone,  was  insnffi* 
dent  to  support  conviction  Is  not  to  be  ex- 
tended for  the  purpose  of  aiding  the  viola- 
tion of  the  law  In  any  particular.  That  doc- 
trine is  only  Justified  under  the  law  as  it  ex- 
ists in  this  state  for  the  purpose  of  protect- 
ing good  citizens  thereof  In  possession  of 
small  quantities  of  liquor  fbr  medldaud  and 
other  legitimate  use,  and  is  not  now,  and 
will  not  be.  extended  to  aid  or  protect  the 
violator  of  the  law. 

We  are  of  opinion  that  the  Judgment  of 
the  trial  court  should  be  affirmed,  and  It  is 
so  ordered. 

(41  Oki.  ssz) 
A.  r.  SHAPLEIGH  HARDWABB  00.  v. 
PKITCHAED  et  at 

(No.  3715.) 

(Supnme  Court  of  Oklahoma.  Hay  12,  1914J 

(8t/UahM  by  the  Court.) 

1.  ITNrrKn  States  Mabshals  36*)— Dcms 
— Pebforuance— Rbtubn  of  EXBCUnOH— 
Omission— I^ABiLiTT  ov  Bond. 

Under  section  3061,  Mansfield's  Digest, 
Laws  of  Arkansas,  extended  over  and  in  force  in 
the  Indian  Territory  prior  to  statehood,  a  Unit- 
ed States  marshal,  who  received  an  execution 
for  service  and  failed  to  return  the  same  "with- 
in 60  days  from  its  date,"  and  tbe  sureties  on  bis 
official  bond  were  liable  at  the  suit  of  an  execu- 
tion creditor  for  the  amount  of  the  execution, 
unless  tbe  failure  to  make  return  was  caused  by 
the  act,  instructions,  or  was  waived  by  soeh 
creditor, 

[Ed.  Note.— For  other  cases,  see  United  States 
Marshals.  Cent  Dig.  H  S6»  S7;  Dee.  Dig.  f 
36.*3 

2.  UmTBD  States  Habsbals  H  32^— Exbco- 
TioN  — Paildbb  to  Rbtobw— Iaabiutt— 
Mbasubb  of  Dauaqeb. 

In  such  action  tbe  liability  is  not  limited  to 
tbe  injury  sustained  by  the  execution  creditor 
by  a  bdlure  to  make  tbe  return,  but  is  fixed  by 
statute  in  the  amount  of  tbe  encution  and  0 
per  cent  Interest  ttiereon. 

[Ed.  Note.— For  other  cases,  see  United  States 
Marshals,  Cent.  Dig.  {i  29-33 ;  Dec  Dig.  f  32.*] 

Commissioners*  Opinion,  Division  No.  2. 
Appeal  from  District  Court,  Pittsburg  Coun- 
ty :  PresHe  B.  Cole,  Judge. 

Action  by  the  A.  F.  Shaplelgh  Hardware 
Company  against  Geo.  K.  Pritchard  and  the 
Central  Trust  &  Guaranty  Company.  Judg- 
ment for  defendants  and  plaintiff  appeals. 
Reversed  and  rendered. 

A.  C.  Markley,  of  McAlester,  for  plaintiff 
in  error.  Latha.m  ft  Harris,  of  McAlester, 
for  defendants  in  error. 

6ALBRAITH,  O.  This  was  an  action  \iy 
the  execution  oredltor  ag^nat  the  marshal, 
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and  the  bu  re  ties  on  bis  official  bond,  for 
failure  to  make  return  of  an  execution  de- 
livered to  the  marshal  for  service.  A  Jury 
Was  waived,  and  the  cause  was  sobmltted  to 
the  court  upon  the  following  agreed  state- 
ment of  facts: 

"That  plaintiff  was  and  is  a  corporation  aa  al- 
leged ;  that  Geo.  K.  Fritcbard  was  the  duly 
appointed.  Qualified,  aad  acting  United  States 
marshal  as  alleged;  that 'said  Geo.  K.  Fritcb- 
ard, as  principalt  and  said  Central  Trust  & 
Guaranty  Company,  of  West  Virginia,  a  cor- 
iwrtion,  as  surety,  made,  executed,  and  filed 
said  United  States  marshal's  bond  as  alleged; 
that  on  February  8,  1007,  the  judgment  of  the 
United  States  Court,  a  court  of  record,  sitting 
at  McAlesler,  in  the  Central  district  of  the  In- 
dian Territory,  was  duly  rendered  and  entered 
in  favor  of  said  A.  F.  Shapleigh  Hardware  Com- 
pany, and  against  one  W.  B.  Gay,  tor  the  re- 
covery  of  fl26.15,  with  6  per  cent,  interest  per 
annum  and  costs  taxed  at  $4.46;  that  there- 
fore on  March  1,  1907,  there  was  duly  issued 
out  of  said  United  States  Court  and  placed  in 
the  hands  of  said  United  States  marshal,  Geo. 
K.  Pritchard,  for  execution  and  return  with- 
in sixty  days  therefrom,  a  writ  of  execution  di- 
recting him  to  collect  out  of  the  estate  of  said 
W.  B.  Gay  the  said  Judgment  in  favor  of  A  F. 
Sbapleigh  Hardware  Company  and  against  W. 
B.  Gay  for  $126.16  with  interest  at  6  per 
cent,  per  annum  and  $4.45  costs;  that  there- 
after, on  AprU  12,  1907,  said  United  Sutee 
marshal,  acting  under  said  writ  of  execution, 
and  by  direction  of  A.  C.  Markley,  as  attorney 
for  said  A.  F.  Shapleigh  Hardware  Compa- 
ny, did  levy  upon  a  certain  20-acre  tract  of 
land  in  the  Fifteenth  recording  district  of  the 
Central  district  of  the  Indian  Territory  aa  the 
property  of  said  W.  B.  Gay,  and  then  with 
the  knowledge,  consent,  and  approval  of  said  at- 
torney, A.  G.  Markley,  did  advertise  said  prop- 
er^ levied  upon  for  sale  on  the  4th  of  May, 
1907;  that  thereafter,  on  May  4,  1907,  at  the 
time  and  place  said  property  was  advertised  for 
•ale,  said  A.  C.  Markley  appeared  and  along 
with  others  made  bids  on  said  property,  and  the 
crier  of  said  sale  declared  the  property  sold  to 

A.  G.  Markley  at  his  bid  of  $130  therefor,  and 
immediately  thereafter,  upon  being  informed  by 
said  United  States  marshal  that  no  alias  exe- 
cution of  veaditioni  exponaa  had  been  issued 
for  the  sale  of  aaid  property,  and  that  the  said 
original  execution  bad  not  been  returned  into 
court,  and  that  the  edvertlBement  for  the  sale 
of  said  property  had  only  been  printed  in  one 
issue  of  the  McAlester  News,  a  weekly  news- 

Saper  piiated  and  published  at  McAIeater,  In- 
ian  Territory,  repudiated  bis  bid  made  for 
said  property;  that  said  writ  of  execution  was 
never  returned  to  the  court  from  which  it  was 
issued  within  the  60  days  from  its  issue  or 
thereafter,  and  is  still  in  the  possession  of  said 
Geo.  K.  Pritchard  and  his  attorneys;  that  but 
one  writ  of  execution  was  issued  in  said  cause, 
and  no  alias  writ  of  execution  or  venditioni  ex- 
ponas was  ever  asked  for  by  said  United 
States  marshal,  or  by  said  A.  F.  Shapleigh 
Hardware  Company,  or  by  its  attorney,  A.  i). 
Markley;  that  aforesaid  Judgment  of  A  F. 
Shapleigh  Hardware  Company  against  said  W. 

B.  Gay  has  never  been  paid,  settled,  or  satis- 
fied, and  remains  of  record  wholly  due  and  un- 
paid, and  not  affected  other  than  hy  the  pro- 
ceedings hereinabove  stated.  PlaintiETs  suit  is 
based  upon  the  law  stated  in  sections  3061, 
8063,  2967,  2971.  and  3049  of  Mansfield's  Digest, 
Ark.,  or  sections  2176.  2177.  2082,  2086,  and 
2164  of  Indian  Territory  Statutes,  introduced 
in  evidence.  A  C  Markley,  Attorney  for  Plain- 
tiff. Latham  ft  Gresbam,  Attorneys  for  De- 
fendanta" 

The  coart  found  for  the  defendants,  and 
rendered  Judgment  against  the  plaintiff  for 
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costs.  To  review  that  Jadginent,  an  appeal 
has  been  duly  perfected  to  this  court 

The  plaintiff  In  error's  cause  of  action  is 
based  upon  certain  sections  of  the  statutes 
of  Arkansas  extended  over  and  In  force  in 
the  Indian  Territory  at  the  time  this  con- 
troversy arose.  These  statutes  render  the 
sheriff  or  marshal  and  the  sureties  on  bis 
official  bond  liable  for  failure  to  make  return 
of  an  execution  on  or  before  the  return  day 
named  therein. 

The  only  question  presented  by  this  record 
is  one  of  law,  whether  or  not,  under  the 
facts  agreed  upon,  the  law  renders  the  de- 
fendants in  error  liable^ 

[1]  In  the  case  of  Grubbs  v.  Needles  et  al., 
70  Fed.  199,  17  O.  C.  A.  60,  the  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit  said,  in 
regard  to  one  of  the  sections  of  the  statute 
of  Arkansas  relied  upon  by  the  plaintiff  in 
error: 

"We  have  decided  at  the  present  term  that 
section  SD61,  Mansf.  Digest,  is  in  force  in  the 
Indian  Terntory,  and  that  proceedings  there- 
tuider  may  be  had  against  the  marshal  and  bis 
sureties.  Mfg.  Go.  v.  Needlea,  69  Ved.  68  [16 
a  C.  A  182]." 

Judge  Caldwell,  who  rendered  the  opinion 
of  the  court  in  the  Grubbs  Case,  supra,  said, 
in  regard  to  the  conduct  of  the  creditor's 
attorney  as  affecting  the  failure  of  the  mar- 
shal to  make  the  return: 

"Touching  the  defense  based  on  the  alleged 
directions  of  the  plaintiff  to  the  marshal,  we  do 
not  deem  it  necessary  to  do  more  than  to  call 
attention  to  the  rule  announced  by  the  Supreme 
Court  of  AAansas  in  a  proceeding  under  this 
statute  wbere  that  defense  was  relied,  on:  'The 
sheriff  is  not  excused  from  returning  an  exe- 
cution by  any  conduct  of  the  plaintiff  which 
falls  short  of  showing  that  the  nonreturn  re- 
sulted from  the  act  or  instructions  of  the 
plaintiff,  or  was  ratified  or  waived  by  him.*** 

It  iB  not  material  that  the  execntlon  In 
the  Instant  case  was  levied  npon  real  es* 
tate,  and  that  the  Judgment  upon  which  the 
execntlon  Issued  was  a  lien  upon  this  real 
estate,  or  may  bare  been  a  lien  npon  it,  and 
that  therefore  the  creditor,  lost  nothing  by 
the  fallore  ot  the  marshal  to  make  a  return 
of  the  execution.  Nor  is  it  material  that  the 
execntlon  creditor  was  the  purchaser  at  the 
sale  of  the  property  conducted  by  the  mar- 
shal under  the  execntlon.  The  statute  makes 
It  the  duty  of  the  marshal  to  retam  every 
execution  on  or  before  its  return  day,  and 
prescribes  as  a  penalty  for  failure  to  dis- 
charge this  dnty  that  he  shall  be  liable  for 
the  amount  of  the  execution  a^  Interest, 
and  under  the  construction  of  the  statute 
as  made  by  the  Supreme  Gonrt  of  Arkansas 
there  seems  to  be  no  escape  from  this  pen- 
alty where  It  has  been  Incurred. 

In  Jett  T.  Sbinn,  47  Ark.  378,  1  S.  W.  694. 
it  is  said :  « 

"If  the  sheriff  was  misled  by  the  advice  of 
the  plaintiffs  attorney,  so  that  he  postponed  the 
date  of  sale  beyond  the  lifetime  of  the  writ, 
tbis  may  famish  a  satisfactory  reason  for  not 
selling,  and  for  not  having  the  money  to  render 
to  the  plaintiff;  but  it  is  no  excuse  for  not  re- 
turning the  process  upon  Its  return  day.  Mor- 
ris T.  State.  22  Ark.  K4.*' 
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Again,  It  Is  said  in  Hawkins  t.  Taylot.  56 
Arb.  45,  19  S.  W.  105,  35  Am.  St  Eep.  82: 

"The  execation  was  returnable,  by  its  terms 
and  by  the  law,  'within  60  days'  from  its  date. 
The  sixtieth  day  after  its  date  was  Sunday, 
and  the  execution  was  returned  the  next  day 
thereafter.  It  ia  argued  that,  as  no  return 
could  be  made  on  Sunday,  the  officer  might  le- 
gally postpcoie  tile  act  antil  Monday.  But  tbe 
statute  will  not  admit  of  that  construction.  It 
does  not  require  tbe  return  to  be  made  upon 
the  sixtieth  day  only.  If  it  did,  and  that  day 
were  Sunday,  then  the  argument  would  be  forci- 
ble. But  exe<!utions  are  returnable  'in  sixty 
days  from  their  date'  (Mansf.  Dig.  §  2971),  and 
a  legal  return  may  be  made  by  tbe  sheriff  at 
any  time  after  the  writ  comes  to  his  hands — 
even  a  return  of  nulla  bona,  if  he  Icnows  that 
the  defendant  is  insolvent,  and  is  willing  to 
take  tiie  hazard  of  his  remaining  ao.  Reeves 
V.  Sherwood,  45  Ark.  520.  Tbe  penal  statute, 
moreover,  prescribes  that  be  shall  be  liable  for 
a  failure  to  make  bis  return  'on  or  before  the 
return  day.'  'On  or  before  the  return  day'  does 
not  mean  after  tbe  return  day.  Alston  v.  Fal- 
coner. 42  Ark.  117.  And  as  the  last  day  fell 
upon  Sunday,  it  was  the  officer's  duty  to  make 
the  return  on  the  preceding  Saturday.  Crocker 
on  SheriEfs,  I  40;  Sedgwick,  Stat.  &  Const  Law, 
p.  358;  Sutherland,  Stat  Const  g  115;  Haley 
V.  Young,  134  Mass.  364:  Ex  parte  Simpkin, 
105  Eng.  C.  L.  302.  See  Endlicb,  Int.  of  Stat. 
§  308.  The  return  was  not  made  on  or  before 
the  sixtieth  day,  and  tbe  penalty  was  incurred 
under  section  3061." 

Again,  In  WUson  r.  Yonng,  58  Ark.  593,  25 
S.  W.  870,  Mansfield,  Justice,  speaking  for 
tbe  court,  said: 

"The  section  of  tbe  digest  mentioned  above 
provides  that,  if  the  officer  receiving  an  execu- 
tion shall  not  return  it  'on  or  before  tbe  return 
day  therein  specihed.'  he  'shall  be  liable  and 
bound  to  pay  the  whole  amount  of  money  in 
such  execution  specified';  and  the  next  suc- 
tjeeding  sectioh  (3062)  provides  that  any  person 
aggrieved  by  the  nonpayment  of  such  amount 
'may  have  bis  action  against  the  ofllcer  and  his 
sureties  upon  his  official  bond.' " 

And  at  page  599  of  58  Ark.,  at  page  872  of 
25  S.  W.,  In  this  opinion,  the  court  said : 

"Such  is  the  effect  given  to  a  similar  statute 
by  the  Supreme  Court  of  Illinois  in  Robertson 
V.  County  Commissioners,  5  Gilman,  559,  567, 
which  was  an  action  upon  the  official  bond 
of  a  constable  for  his  failure  to  return-  an  eX' 
ecution.  With  reference  to  the  contention  made 
in  that  case  that  in  tbe  absence  of  any  real 
injury,  the  damages  recoverable  were  only  nom- 
inal. Judge  Trumbull,  in  delivering  the  opin- 
ion of  the  court  said:  The  statute  requires  an 
execution  to  be  returned  within  a  certain  time, 
and,  lest  this  requirement  should  be  disregarded, 
provides  that,  if  a  constable  will  continue  to 
violate  his  duty  by  failing  to  return  an  execu- 
tion for  ten  days  after  its  return  day,  both  he 
and  his  securities  shall  be  liable  to  uie  party 
aggrieved  for  the  full  amount  of  tbe  execution, 
and  interest  upon  the  judgment  on  which  it  is- 
sued. It  was  undoubtedly  competent  for  the 
Legislature  to  impose  such  a  liability  for  a  fail- 
ure by  the  constable  to  perform  his  duty,  and 
tbe  numerous  cases  cited  to  show  that  as  a 
general  rule,  the  obligors  upon  a  bond  are  only 
liable  to  respond  in  damages  to  the  amount  of 
the  real  injury  occasioned  by  the  breach  com- 
plained of  can  have  no  application  to  this  case, 
because  tbe  Legislature  has  declared  what  the 
measure  of  damages  ^hall  be.'  And  so  we  may 
say  in  this  case  that  the  rule  stated  by  the  au- 
thorities cited  by  the  appellants  is  not  the  rule 
in  Arkansas ;  and  tbe  fact  that  it  does  not  ap- 
ply here  in  suits  like  this  is  noted  by  Mr. 


Sutberlsnd  in  bis  treatise  on  Damages.  2  Sntlu 
Dam.  8  488,  note  3."  Herr  &  Company  v.  At- 
kinson et  al.,  40  Ark.  377. 

In  Jones  r.  Ooodbar,  60  Ark.  182,  186,  20 
S.  W.  462,  464,  the  court  said: 

"The  penalty  affixed  by  the  statute,  aa  applied 
to  facts  of  this  case,  seems  to  be  extremely  se- 
vere. The  defendant  In  the  execution  was  in- 
solvent. The  justice  made  a  memorandum  in 
his  docket  of  the  substance  of  the  report  of  the 
constable,  and  in  attempting  to  renew  the  ex- 
ecution a  second  time— a  proceeding  for  whidi 
we  find  no  warrant  in  t£e  statute— 4ie  copied 
this  memorandum  In  the  execution.  Although 
this  memorandum  of  tbe  justice  cannot  be  tak- 
en aa  the  return  of  tbe  constable,  still  it  does 
not  appear  tittat  the  appellee  could  have  been 
misled  or  injured  in  any  way  by  the  failure  of 
the  officer  to  make  the  return.  But  while  we 
feel  that  the  statute,  in  its  application  to  cases 
such  aa  this,  is  somewhat  harsh,  yet  ns  was 
said  by  the  court  in  a  case  similar  to  this,  the 
law  ia  thus  written,  and  the  courts  most  en- 
force it." 

A  similar  construction  placed  upon  tbe 
Btfttntes  of  Arkansas  by  the  Supreme  Court 
of  that  state  has  been  placed  upon  a  like 
statute  of  our  own  by  this  court  In  Hen- 
derson^Sturges  Piano  Go.  t.  Smith,  Sheriff, 
33  Okl.  335,  126  Pac.  454,  the  syllabus  reads: 

"Section  5997,  Comp.  Laws  1909,  which  pro- 
vides for  the  amercement  of  sheriffs,  is  impera- 
tive in  its  terms,  and  grants  no  discretion  to  the 
court.  When  a  sheiiff  fails  to  make  return  of 
a  writ  of  execution  as  required  by  statute,  it  is 
the  duty  of  tbe  court  to  amerce  him,  whether 
hie  omisaion  results  from  willful  wrong  or  mere 
neglect,  and  whether  such  omission  has  zesnlted 
in  actual  injury  or  not" 

[2]  Under  these  authorities  there  seems  to 
be  no  escape  from  the  penalty  prescribed 
against  tbe  marshal  and  bis  sureties,  and 
their  liability  for  tbe  amount  of  tbe  execu- 
tion and  Interest  thereon  under  the  agreed 
statement  of  facts.  Tbe  execution  was  de- 
livered to  the  marshal.  He  failed  to  return 
the  same  within  60  days  as  commanded 
therein,  and  thereby  Incurred  the  penalty 
prescribed  by  the  statute.  The  trial  court 
erred  la  holding  otherwise  and  rendering 
Judgment  for  tbe  defendants. 

This  cause  should  be  reversed  and  re- 
manded to  tbe  district  court  of  Pittsburg 
county,  with  directions  to  set  aside  the  judg- 
ment rendered  in  favor  of  tbe  defendants  hi 
error,  and  to  render  Judgment  against  them, 
and  In  favor  of  the  plaintiff  In  error  t<a 
tbe  amount  of  the  execution^  together  with 
6  per  cent.  Interest  thereon. 

PER  CURIAM.  Adopted  In  whole. 


«2  ou.  n> 

FRUIT  DISPATCH  CO.  v.  WOOD  «t  aL 
(No.  312L) 

(Supreme  Court  of  Oklahoma.   Hay  12,  1&14) 

(Stfllabu$  by  the  Gourt.) 

1.  COEPOBATIONS  (5  642*)— FOEBIGN  COBPOKA- 
TI0N8— Duties— I NTEBSTATK  COUHEECB. 

A  foreign  corporation,  while  engaged  in  lo- 
terstate  commerce  wltliin  the  state  with  a  resi- 
dent thereof,  is  not  subject  to  the  proriaion  of 
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the  act  of  March  22,  19Q&  (Sess.  Lawa  1909,  p. 
147).  fixing  the  daties  of  fonUm  corpotationa. 

[Bi.  Note^For  other  cases,  see  Corporations, 
Cent.  Dig.  H  2520-2527;  Dec.  Dig.  f  642.*] 

2.  GomiEROB  (I  8*)— Tnterbtatb  CoiniBHOi— 

POWEB  TO  BeOULATB. 
The  exclusive  power  to  regulate  commerce 
between  the  states  is,  b;  the  federal  Goostitu- 
tion,  vested  in  Congress,  and  such  autborit?  i^ 
expressly  recognized  by  the  foregoing  act,  which 
provides:  "This  act  shall  not  be  effective  in 
cases  wherein  its  enforcement  would  conflict 
with  the  powers  o(  Congress  or  the  federal  laws 
to  regnhite  commerce  between  the  states."  Laws 
1909,  c.  10,  art  1,  f  8. 

[Ed.  Note.— For  other  casesr  see  Gommeree, 
Gent.  Dig.  S  6;  Dec.  Dig.  S  8.*] 

Coinmis^onera*  Opinion,  Division  No.  1. 
Error  from  Superior  Conrt,  Pottawatomie 
Coniity;  George  G.  Abernatfay,  Judge. 

Action  by  the  Fruit  Dispatch  Company 
against  W.  B.  Wood  and  another,  copartners, 
doing  business  under  the  name  of  the  Wood 
Produce  Company.  A  demurrer  to  plaintiff's 
evidence  was  sustained,  and  he  brings  error. 
Beversed  and  remanded  for  a  new  trial. 

Sfaartel,  Eeaton  &  Wells,  of  Oklahoma 
City,  Edward  Howell,  of  Shawnee,  and 
Eugene  W.  Ong,  of  Boston,  Mass.,  for  plaln- 
tlfl  in  error. 

SHABP,  C.  This  was  an  action  begun  in 
the  superior  court  of  Pottawatomie  county  by 
the  Fruit  Dl^atch  Company,  a  foreign  cor- 
poration organized  and  doing  business  under 
the  laws  of  the  state  of  New  Jersey,  against 
W.  B.  Wood  and  B.  H.  Wood,  copartners  do- 
ing business  under  the  name  of  Wood  Pro- 
duce Company,  to  recover  the  purchase  price 
of  a  car  load  of  bananas,  sold  by  plaintiff 
to  defendant  The  answer,  among  other 
things,  charged  that  plaintiff  was  a  non- 
resident corporation  transacting  business  in 
the  state  of  Oklahoma,  and  had  not  complied 
with  the  laws  of  the  state  governing  foreign 
corporations,  by  filing  in  the  office  of  the  Sec- 
retary of  State  a  certified  copy  of  Its  diarter 
or  articles  of  corporation,  and  paid  the  fees 
required  by  law,  and  had  not  appelated  an 
agent  upon  whom  service  of  process  could  be 
made.  At  the  condoalon  of  plaintiff's  testi- 
mony, the  defendant  demurred  thereto,  which 
demurrer  was  in  part  sustained  and  plain- 
tiff's action  dismissed,  for  the  reason  that 
the  plaintiff  had  failed  to  comply  with  sec- 
tion 1640,  Gomp.  Laws  1909. 

PlalnUff's  evidence  showed  that  It  was  in- 
corporated under  the  laws  of  the  state  of 
New  Jersey,  and  was  engaged  In  the  importa- 
tion and  sale  of  perishable  tropical  fruits, 
principally  bananas;  that  all  commodities 
bandied  by  it  were  consigned  directly  to  it 
from  fbreign  countries,  and  the  consular  in- 
voices were  made  out  accordingly;  that  as 
Importer,  It  entered  the  bananas  and  other 
tropical  products  at  the  ports  of  Importation 
in  this  country,  and  sold  the  same  Immedi- 
ately after  arrlral,  In  wholesale  lotsj  and 


in  the  form  and  shape  they  were  brought  into 
the  country;  that  Its  priccipal  office  In  the 
United  States  was  in  New  Tork  City,  with 
branch  offices  in  various  dtles;  that  each 
branch  office  had  the  name  of  the  company 
on  the  door,  and  a  resident  manager  in 
charge,  who  solicited  business  in  his  territory 
and  forwarded  orders  for  fruit  to  the  gen- 
eral offices  at  New  York  or  New  Orleans  for 
acceptance.  Moat  of  these  orders  were  re- 
ceived prior  to  the  arrival  of  the  fruit  in 
the  United  States,  and,  under  the  company's 
"Uniform  Conditions  Governing  Sales,"  were 
accepts  by  shipment  of  the  fruit  to  the 
various  purchasers,  immediately  after  such 
arrival;  that  the  nnlform  conditions  which 
settled  In  advance  the  terms  applying  to  all 
sales  were  necessary  on  account  of  the 
hazardous  nature  of  the  business  of  supply- 
ing the  northern  markets  with  perishable 
fruits  from  the  tropics.  One  of  plaintiff's 
branch  offices  was  located  at  Oklahoma  City, 
In  charge  of  C.  S.  Bell,  who  on  the  26th  day 
of  February,  1910,  solicited  of  defendants 
and  obtained  from  them  an  order  for  one 
rolling  car  of  Chlrlgul  nine  hand  bananas, 
which  order  was  by  Bell  wired  to  the  home 
office  at  New  Orleans,  which  In  turn  on  the 
same  day  wired  Its  acceptance  of  defendant's 
offer.  From  the  testimony  It  appears  that 
It  was  the  practice  of  the  southern  division 
of  the  plaintiff  company  to  advise  its  branch 
offices  when  a  cargo  of  bananas  was  ex- 
pected to  arrive,  and  to  Instruct  Its  local 
representatives  to  solicit  orders  for  bananas 
at  prevailing  prices  for  fruit,  delivered  at 
the  seaboard,  either  at  New  Orleans  or 
Mobile.  When,  however,  sufficient  orders 
were  not  received  at  seaboard  points  for  an 
entire  cargo,  the  bananas,  being  highly  per- 
ishable, were  immediately  loaded  into  cars 
and  started  "rolling"  from  the  seaboard. 
If  shortly  after  they  left  the  seaboard  the 
order  was  received  from  the  territory  to- 
wards whldi  the  car  was  "rolling,"  the  New 
Orleans  office  issued  to  the  railroad  the  nec- 
essary instructions  diverting  the  sh^ment 
to  the  condgnee.  The  car  load  of  bananas 
in  controversy  left  the  wharf  of  the  Mobile 
&  Ohio  BaUroad  at  MobUe,  1:55  p.  m.,  E^b- 
ruary  24.  1910,  in  car  FGE  11026.  This 
car  readhed  Memphis,  Tea.,  over  the  Frisco 
from  Tupelo,  Miss.,  at  2:10  p.  m.,  Febmar}' 
26th,  where  the  car  was  Inspected,  ventilated, 
and  trafisferred  to  the  Bock  I^nd  Baitway, 
going  out  on  the  first  train  at  9:45  p.  m., 
on  the  day  of  its  arrivaL  At  the  time  the 
order  was  takm,  the  train  containing  the 
car  load  of  bananas^  waa  between  Little 
Rock  and  BoonevUle,  Ark.  Plaintiff  company 
maintained  no  storage  or  warerooms  in  Okla- 
homa. Collections  made  from  its  customers 
were  deposited  In  the  Western  National  Bank 
of  Oklahoma  Cl^,  and  by  said  bank  at 
stated  intervals  transferred  to  the  company's 
New  York  office.  No  one  connected  with  its 
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branch  office  within  the  state  had  any  au- 
thority to  check  against  said  deposits,  and 
Its  local  employte  were  paid  upon  voudhers 
sent  from  New  Tork  City.  All  sales  made 
in  the  Bonthern  division  were  under  the 
direct  authority  and  control,  and  subject  to 
the  approval  of  the  New  Orleans  office. 

11,2]  Was  the  plaintiff  at  the  time  en- 
gaged In  the  transaction  of  business  wltbln 
this  state,  within  the  meaulng  of  sections 
1540,  1541,  1542,  1543,  Comp.  Laws  1009, 
prohibiting  the  transaction  of  business  with- 
in this  state  by  corporations,  wMch  hare 
failed  or  neglected  to  comply  with  the  pro- 
visions of  said  act?  By  the  latter  part  of 
section  1542,  supra.  It  is  provided  that  said 
act  shall  not  be  eCTective  In  cases  where  its 
enforcement  would  conflict  with  the  powers 
of  Congress,  or  the  federal  laws  regulating 
commerce  between  the  states.  Whatever  the 
purpose  of  this  provision  may  have  been, 
obviously  It  recognizes  a  proper  limitation 
upon  the  right  of  the  state,  where  matters 
of  commerce  between  the  states  are  inrolved. 
Such  is  the  question  here  presented.  From 
the  evidence  there  can  he  no  question  but 
that  plaintiff  was  engaged  In  interstate  or 
foreign  commerce,  and  therefore  it  was  not 
required  to  comply  with  the  provisions  of 
the  act  in  question,  relating  to  foreign  cor- 
irarations  doing  business  in  this  8tat&  Pree- 
man-Slpes  Co.  v.  CorticelU  Silk  Ca,  34  Okl. 
229.  124  Pac.  VJ2;  Cooper  r.  Ferguson,  113 
U.  S.  727,  S  Sup.  Ct  739.  28  Ed.  1137.  The 
question  baa  .frequently  been  before  this 
court  where,  following  a  long  line  of  ao- 
tboTitles  from  the  Supreme  Court  of  the 
United  States,  it  has  been  held  ttiat  wliat- 
ever  powev  may  be  conceded  to  the  state  to 
prescnbe  couditloos  upon  which  foreign  cor- 
porations may  transact  business  within  its 
limits^  it  cannot  be  admitted  to  extend  so 
far  as  to  prohibit  or  regulate  commerce 
among  the  states;  for  that  would  be  to  in- 
vade the  Jurisdiction,  which  1^  the  terms  of 
the  Constitution  of  the  United  States  is 
conferred  exclusively  upon  Congress.  The 
federal  Constitution  having  given  to  Con* 
gross  Qie  power  to  regulate  commerce  not 
only  widi  foreign  nations,  but  among  the 
several  states,  that  power  is  necessarily  ex- 
clusive wherever  the  subjects  of  It  are  na- 
tional in  th^  characttf,  or  admit  of  only 
one  uniform  system  or  plan  of  regulation. 
Bobbins  v.  Taxing  District  of  Shelby  County, 
120  U.  S.  480,  7  Sup.  Ct  602,  30  I4.  'Ed.  694 ; 
Hannltol,  etc,  Ry.  Co.  t.  Husen,  96  U.  S. 
465,  24  L.  Ed.  527;  Phlhideiphia,  ete.,  Ry. 
Co.  V.  Pennsylvania,  15  Wall.  232,  21  L.  Ed. 
IM;  Caldwell  t.  State  of  North  Carolina, 
187  U.  S.  622,  23  Sup.  Gt  220,  47  L.  Ed. 
336;  Western  Union  Tel.  Co.  v.  SUte  of 
Kansas,  216  U.  S.  1,  30  Sup.  Ct.  100,  54 
L.  Ed.  355.  To  the  same  effect  are  the  de- 
cisions of  tbls  court,  In  Cooper  v.  Ft  Smith 
&  Western  Ry.  Co..  23  OkL  130,  00  Pac.  785; 


Chicago  Crayon  Co.  r.  Rogers.  80  OkL  290, 
119  Pac.  630;  Harrell  v.  Peters  Cartridge 
Co.,  36  Okl.  6S4.  129  Pac.  872,  44  L.  B.  A. 
(N.  S.)  1004. 

For  the  reason  shown,  it  was  error  for 
the  court  to  sustain  defendants'  demurrer  to 
plaintiff's  evidence,  and  to  dismiss  plaintia'a 
action. 

The  Judgment  of  the  trial  court  should 
therefore  be  reversed,  and  the  causa  n- 

manded  for  a  new  trial. 

PER  CURIAU.  Adopted  in  wbol& 


(42  OkL  M) 
WELEETKA  LIGHT  &  WATER  00.  T. 
NORTHROP.    (No.  3094.) 
(Supreme  Court  of  Oklahoma.   May  12.  1914.) 

fStfllalfa  iy  the  Court.) 

L  El.ECTKrCITT  (5  19*)  — Nkgligkhci  — Pmi- 
suumoN— Tbleobapbb  and  Txlkphohes. 
The  placing  and  maintaining  of  Uectrie 
U?ht  wires  above  and  in  such  close  proximity  to 
telephone  wires  in  a  street  that  the  former,  wluat 
cbarged  with  electric  current,  sag  and  come  in 
injurious  contact  with  the  latter  is  sufficient  to 
justify  an  inference  of  negligence  agxinst  the 
owner  of  the  former. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  I  11 ;  Dec  Dig.  1  19.*1 

2.  Dauaobs  (S  113*)— Mxasurb— Innmr  to 
Personal  Pbopebtt. 

The  measure  of  damages  for  Injury  to  per- 
sonal property  that  can  be  repaired  is  the  cost 
of  repair  end  the  value  of  Its  use  neeeMsrily 
lost  pending  repair. 

_[Ed.  Note.r-For  other  cases,  see  Damagaa, 

Cent  Dig.  H  270,  280;  DoRDig.  {  113.*]^ 

8.  ELECTBicrrr  ({  19*)— Acnoii  fob  Damaocs 

— Pbesumption. 
It  Is  not  error  to  refuse  to  Instruct  jury  that 
owner  of  telephone  wires  must  prove  right  to 
use  of  street  to  be  entitled  to  recover  damages 
caused  by  negligence  of  owner  of  electric  light 
wires  in  same  street,  reanlting  in  injury  to  for- 
mer wires  and  other  portions  of  plant  with 
which  same  ars  connected. 

[Ed.  Note.— For  other  cases,  see  Electricity. 
Cent.  Dig.  {  11;  Dec  Dig.  | 

4.  Appeal  and  Errob  ({  273*)— Rbcitax.  u 
Case-Made- SuFFiciBNcT— Instbuctions. 
A  recital  In  case-made  that  "to  all  of  the 
instructions  given  by  the  court  and  to  each  of 
them  the  defendant  excepts"  is  inanfficieDt, 
where  there  are  several  paragraphs  embodying 
different  propositions  in  such  instructions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  j|  1590,  1606,  lUa0-ie23, 
1625-1630,  1764 ;  Dec  Dig.  |  273.*] 

6.  Appeal  and  Ebrob  (|  200*)— pBSSBHTAnoH 

Below— Evidence. 
Evidence  imperfect  or  objectionable  in  de- 
tail, together  with  conclusiona  of  witnesses  as 
to  amount  of  damages,  may  be  sufficient  to  sus- 
tain a  judgment  where  no  point  is  made  on  llie 
trial  in  regard  to  absence  of  sufficient  perfect 
or  unobjectionable  evidence. 

(Ed.  Note.— For  other  cases,  see  Anieal  and 
Error,  Cent.  Dig.  %\  129(>-S98,  ISWVlSOS: 
Dec  Dig.  I  200.*] 

Commisdooers^  Opinion,  Dividon  No.  1. 
Error  from  County  Court,  Okfuskee  County; 
A.  W.  Huser,  Judge. 


•r«r  olber  cassa  see  same  tople  ana  secUon  NUMBER  la  Dm.  Dig.  A  Am.  Dig.  Xtj-Ne.  8«iss  A  Rsp'r  Indeui 
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Action  by  Mrs.  A.  L.  Nortlirop  against  the 
^^'eleetka  Light  &  Water  Company  for  dam- 
ages. Judgment  for  plaintiff,  and  defendant 
brings  error.  Affirmed. 

E.  O.  ^Ison.  of  Oklahoma  City  (ff.  W. 
Casner,  of  Kansas  City,  Mo.,  of  counsel),  tor 
plaintiff  In  error.  J.  B.  Patterson,  of  Oke- 
maht  for  defendant  In  error. 

TRACKER,  0.  Plaintiff  In  error  will  be 
designated  aa  defendant,  and  defendant  in 
error  as  plaintiff,  In  accord  with  their  re- 
spective titles  in  the  trial  court 

Plaintiff  owned  and  managed  a  telephone 
plant  in  the  town  of  Weleetka.  Defendant 
owned  and  operated  wires  for  the  conduct  of 
electric  current  for  lighting  which,  at  places 
in  the  town,  crossed  and  were  above  plain- 
tiff's wires  not  more  than  6  to  12  Inches,  not- 
withstanding, according  to  plaintiff's  testi- 
mony, they  should  have  been  3  feet  above. 
Defendant's  wires  were  so  placed  after  plaln- 
titTs  wires  had  been  strung.  When  these 
electric  current  wires  were  heavily  charged 
with  electricity,  they  sagged  and  at  times 
thus  came  in  contact  with  the  phone  wires. 
Plaintiff,  before  the  injuries  of  which  she 
complains,  protested  to  defendant  against 
the  close  proximity  of  the  letter's  wires  to 
her  own;  but  defendant  nevertheless  con- 
tinued to  maintain  them  as  above  stated. 

On  August  13,  and  again  on  September  18, 
1908,  at  certain  crossings  defendant's  wires, 
coming,  as  aforesaid,  in  contact  with  plain- 
tiff's wires,  transmitted  to  the  latter  electric 
current  which,  besides  minor  Injury,  burnt 
and  destroyed  some  of  her  phones  (boxes  and 
wires  therein),  phone  bells,  "Jumper  wire," 
and,  finally,  on  each  such  occasion,  bomt  in 
two  her  phone  wires  at  places  of  contact; 
thus  entailing  upon  her  cost  of  repairs  and 
loss  suffered  In  disuse  of  her  plant  pending 
necessary  repairs. 

The  petition  (which  was  sufficiently  defi- 
nite and  certain,  in  the  absence  of  a  motion 
to  make  more  so)  demanded  $119.25  as  dam- 
ages caused  by  the  contact  of  wires  on  the 
first,  and  $123  as  damages  for  such  contact 
on  the  second  ocaslon  of  injuries  mentioned 
above ;  and  the  verdict  of  the  Jury  and  Judg- 
ment of  the  court  was  for  $242.25,  the  aggre- 
gate amount  claimed;  but  the  uncontradict- 
ed evidence  tended  to  show  the  damages  sus- 
tained to  have  been  somewhat  more  than  this 
amount. 

[1  ]  Defendant  contends  that  there  was  no 
evidence  of  negligence  that  would  render  It 
liable  for  any  damage  whatever;  but  tl)e 
placing  and  maintaining  of  electric  light 
wires  above  and  In  such  close  proximity  to 
telephone  wires  that  the  former,  when  charg. 
ed  with  electric  current,  sag  and  come  in  con- 
tact with  the  latter  Is  sufficient  to  Justify  an 
Inference  of  negligence  and  make  a  prima 
facie  case  of  right  to  recover  for  injuries 
upon  that  ground.  1  Joyce  oa  Electrical 
Law.  11  440a-4Ga 


Besides  Shawnee  Light  &  Power  Co.  v. 
Sears,  21  Okl.  13,  95  Pac.  449,  Oklahoma  Gas 
&  Electric  Co.  t.  Lukert,  16  Okl.  307,  84 
Pac.  1076,  and  Ladow  v.  Oklahoma  Gas  & 
Electric  Co.,  28  Okl.  15,  119  Pac.  250,  as  to 
the  degree  of  care  required  of  electric  com- 
panies, see,  as  in  point,  the  following:  Lew- 
is' Adm'r  V.  Bowling  Green  Gaslight  Co.,  135 
Ky.  611,  117  S.  W.  278,  22  L.  R,  A.  (N.  S.) 
1169,  and  notes  to  the  last-na.med  report  of 
this  case,  especially  cases  cited  at  pages 
llTl-1174  in  such  notes;  Seith  v.  Common- 
wealth Elea  Co..  241  111.  252.  89  N.  E.  425, 
132  Am.  St  Rep.  204,  24  L.  R.  A.  (N.  S.) 
978,  and  notes  to  said  last  report  of  this 
case. 

[3]  Defendant  also  contends,  and  requested 
the  court  to  Instruct  the  Jury,  that  the  bur- 
den was  upon  plaintiff  to  prove  that  she  had 
a  right  to  maintain  her  wires  In  the  street 
as  a  condition  precedent  to  her  right  to  re- 
cover; but,  as  indicated  in  Hamilton  v. 
Bordentown  Electric  L.  &  M.  Co.,  68  N.  J. 
Law,  85,  52  Atl.  290,  should  be  done,  it  Is 
assumed  that  the  plaintiff  and  defendant 
were  -  each  maintaining  wires  in  the  public 
highway  In  the  exercise  of  a  franchise,  in 
the  absence  of  any  showing  to  the  contrary. 
1  Joyce  on  Electrical  Law,  449a. 

12j  This  case  was  apparently  and  properly 
tried  upon  the  theory  that  plaintiff's  meas- 
ure of  damages  was  the  cost  of  making  re- 
pairs and  the  value  of  the  use  of  her  prop- 
erty while  she  was  necessarily  deprived 
thereof  pending  repairs.  Section  2639,  Stat 
1890  (section  2872,  Rev.  Laws  1910) ;  Berry 
V.  Campbell,  118  111.  App.  646;  Davidson  t. 
Chicago  &  A.  Ry.  Co.,  98  Mo.  App.  142,  71 
S.  W.  1069;  Wilson  v.  Seattle,  R.  &  S.  Ry. 
Co.,  65  Wash.  656,  104  Pac.  1114;  Southern 
Ry.  Co.  V.  Stearns,  8  Ga.  App.  Ill,  68  S.  E. 
623;  Crossen  v.  Chicago  &  JoUet  Elec.  Ry. 
Co.,  168  111.  App.  42;  Latham  v.  Cleveland, 
C.  C.  &  St  L.  Ry.  Co..  164  111.  App.  659; 
McGuire  v.  Post  Falls  Idubr.  &  Mfg.  Co..  23 
Idaho,  608,  131  Pac.  854. 

[S]  We  think  the  evidence,  while.  In  re- 
spect to  some  of  its  details  and  the  concln- 
sions  of  witnesses,  subject  to  some  criticism, 
on  the  whole  sufficiently  shows  cost  of  re- 
pairs and  the  value  of  the  use  of  the  Injured 
property  pending  the  same  to  support  the 
Judgment;  but,  if  this  were  not  so,  it  ap- 
pears that  objection  on  the  grounds  of  a  fail- 
ure of  proof  on  the  subject  of  damages  is 
waived,  unless  made  during  the  trial  (Mer- 
cantile Trust  Co.  V.  Hensey,  205  U.  S.  298, 
27  Sup.  Ct  635,  51  L.  Ed.  811,  10  Ann.  Cas. 
572) ;  and  no  such  objection  was  made  ei- 
ther by  request  for  instructed  verdict  or 
otherwise. 

In  Mercantile  Trust  Co.  V.  Hensey,  anpra, 
it  is  said: 

"An.  assignment  of  error  based  on  the  ground 
that  DO  evidence  was  given  in  the  trial  court  to 
enable  the  jury  to  assess  the  damages  award- 
ed will  not  be  considered,  where  it  does  not 
appear  that  the  plaintiff  in  error  made  any  point 
oa  the  trial  jn  r^rd  to  the  abaaice  «  mch 
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140  PACirio  bbpobtbb; 


evidence,  or  that  he  asked  the  trial  court  to  di- 
rect a  verdict  for  him  on  account  of  its  ^Ih 

sence." 

[4]  It  Is  nrged  that  there  la  error  Id  tlie 
instructions  given  by  the  court;  but  the 
only  objectlou  or  exception  thereto  Is  the 
recital  in  the  case-made  next  following  the 
Instructions  given  and  refused  that  "to  all 
of  the  instmctlons  given  by  the  court  and 
to  each  of  tbem  the  defendant  excepts."  The 
instructions  given  consisted  of  several  para- 
graphs embodying  different  propositions. 

In  Eismlnger  t.  Beman,  82  Okl.  818,  124 
Pac.  280,  such  an  exception  is  held  Insnffl* 
(dent 

Tested  by  the  foregoing  views,  there  does 
not  appear  to  t>e  any  reversible  error  In  this 
case,  and,  in  our  opinion,  the  Judgment  ot 
the  trial  coort  should  be  afBrmed. 

FEB  GURIAU.  Adopted  in  wbola 


(42  OH.  170) 

STREATER  v.  ESLICK.    (No.  8455.) 
(Supreme  (>>urt  of  Oklahoma.   May  12,  1814.) 

(Syllainu  bv  the  Oowri.) 
WOHK  AHD  LaBOB  (8  29*)— EVIDKNCE. 

A  verdict  baaed  upon  the  testimony  of  sev- 
eral witnesses  that  labor  performed  was  rea- 
sonably worth  $1.60  per  day,  and  labor  and 
team  $3  per  day,  will  oot  b«  set  aside  on  the 
grounds  that  tbe  verdict  was  excessive  and 
prompted  by  the  prejudice  of  tbe  Jury. 

[Ed.  Note.— For  other  cases,  see  Work  aod 
Labor,  Cent  Dig.  fS  66-C8;  Dec.  Dig.  i  29.*] 

Commissioners*  Opinion,  Division  No.  1. 
Error  from  County  Court,  Johnston  County ; 
T.  C.  Cobb,  Judge. 

Action  by  Harrison  Bsllck  against  E.  R 
Streater.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

C.  Guy  Outllp  and  J.  A.  Baker,  both  of 
Wewoka,  for  plaintiff  In  error.  Crump,  Fow- 
ler  &  Skinner,  ot  Wewoka,  for  defendant  In 
error. 

RITTENHOUSB,  C.  The  only  question  in- 
volved In  this  appeal  is  whether  or  not  tbe 
Judgment  was  excessive.  The  action  is  based 
upon  reasonable  compensation  for  labor  and 
team;  the  allegations  of  tbe  petition  being 
that  tbe  plaintiff  performed  labor  for  defend- 
ant for  43  days  at  fl.60  per  day,  and  "{2^^ 
days  with  team  at  $3  per  day.  Four  wit- 
nesses testified  that  the  charge  for  said  labor 
and  team  was  reasonably  worth  the  amount 
asked.  The  Jnry  returned  a  Terdlct  for 
$275.80. 

This  court  cannot  say  that  91.S0  per  day 
for  a  laborer,  and  $3  i>er  day  for  a  laborer 
and  team.  Is  excessive.  There  is  auffldent 
evidence  tending  to  support  the  Judgment  of 
tbe  trial  court,  and  no  showing  that  the  Judg- 
ment was  rendered  by  prejudice  or  passion. 

The  Judgment  of  the  lower  oonrt  should 
therefore  be  affirmed. 

PER  CURIAM.  Adopted  In  whole. 


(42  Okl.  1-1 ' 
ANDERSON  T.  STATB.    (No.  8S193 
(Supreme  Court  of  Oklahoma.   May  12,  1&14.> 

(Svllahvt  ly  the  Court.) 

1.  Bastards  ({  49*)  —  pBOCBDncOfl  —  Oox- 

PLAINT— Residence. 

In  an  action  sought  to  be  brought  nndv 
article  3,  c.  13,  Comp.  Laws  1909  (Article  3,  c 
55,  Rev.  Laws  1910),  against  tbe  father  of  an 
illegitimate  cfaUd  for  bastardy,  tbe  fact  of  th» 
residence  of  the  mother  of  such  child  is  Jnris- 
dictional,  and  a  complaint  which  fails  to  state 
that  the  mother  of  such  child  is  a  resident  of 
the  county  in  which  the  action  is  brought,  i> 
not  Bufficieat  to  constitute  a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  $S  66-68,  138-141 ;  Dec  Dig.  }  4».*j 

2.  Plbadinq  (I  87*)— PLBAninos  Authobeeed 
—Plea  in  Bab. 

Under  section  4786,  Rev.  Laws  1910,  tb* 
only  pleadings  allowed  are:  "First.  Tbe  peti- 
tion by  tbe  plaintiff.  Second.  The  answer  or 
demurrer  by  tbe  defendant.  Third.  He  demur- 
rer or  reply  by  the  plaintiff.  Fourth.  The  de- 
murrer by  the  defendant  to  the  reply  <rf  the 
plaintiff." 

[Ed.  Note.— For  other  cases,  see  Plea^uifc 
Cent  Dig.  i  180;  Dec  Dig.  S  S7.*] 

3.  Babtabds  (I  19*)— Natckk  of  Procbcdxita 

— Pl^ADtNQS  AND  PbOCEDCBE. 

An  action  brought  under  article  3,  c  E3» 
Rev.  Laws  1910,  against  the  father  of  an  Ille- 
gitimate child  for  ^tardy,  is  in  the  nature  o( 
a  special  proceeding  to  be  tried  as  a  civil  action 
and  should  be  governed  by  the  pleadii^  and 
procedure  prescribed  by  the  chapter  of  our  stat- 
ute on  procedure  civiL 

[Ed.  Note.— For  othw  cases,  eee  Bastatdi^ 
Cent  Dig.  H  SS,        ;  Dec  Dig.  |  18.*J 

4.  IsstnEB  or  Fact— Tuai<— Statutbs. 

Section  4993,  Rev.  Laws  1010,  provides: 
"Issues  of  lew  must  be  tried  by  the  court  un- 
less referred.  Issues  of  fact  arising  in  actions 
for  the  recovery  of  money,  or  of  specific  reaJ  or 
peraoaal  property,  shall  be  tried  hr  &  jnry,  nn- 
less  a  jury  trial  Is  waived,  or  a  reference  be  ov 
dered,  as  herein  provided." 
6.  Just  <i  14*)— Right  to  Jubt  Trui*— Bab- 

TABDT  PBOCBBDINQ. 

Zn  an  action  against  the  father  of  an  Ule- 

fitlmate  child  for  bastardy,  where  tbe  Issae  of 
act  is  joined  as  to  whether  fall  settlement  bad 
been  made  with  the  mother  of  sucb  child,  and 
as  to  whether  such  settlement  was  entered  into 
as  the  free  and  voluntary  act  of  the  parties,  or 
whether  obtained  through  duress,  demand  hxw- 
iog  been  made  by  the  defendant,  it  is  error  to 
refuse  a  trial  by  jury. 

[Ed.  Note.— For  other  cases,  see  Jory,  CenL 
Dig.  H  40-60^  66-83;  Dec.  Dig.  |  14.*] 

Commissioners*  Opinion,  Division  No.  L 
Error  from  County  Court,  Payne  County ;  W, 
H.  Wilcox,  Judge. 

Bastardy  proceedings  by  the  State,  on  the 
complaint  ot  Susie  M.  Robinson,  prosecuted 
by  D.  W.  Weldon,  County  Attorney  of  Payne 
Oounty,  against  Nicholas  A.  Anderson.  Judg- 
ment for  plaintiff,  and  defendant  brings  error. 
Reversed  and  remanded. 

James  M.  Springer,  of  Stillwater,  for  plalih 
tiffl  In  error.  Chas.  West,  Atty.  Gen.,  and  IX 
W.  Weldon,  Co.  Atty.,  of  Cuablns,  for  Xb» 
State. 
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HARRISON,  C.  This  was  an  action  prose- 
cuted by  D.  W.  Weldon,  county  attorney  of 
Payne  county.  In  the  name  of  the  state  of 
Oklahoma,  upon  complaint  of  Susie  M.  Robin- 
son against  Nicholas  A.  Anderson,  as  the 
father  of  an  illegitimate  child.  The  action 
was  sought  to  be  brought  under  article  3,  c. 
13,  Comp.  Laws  1909  (article  3.  &  55,  Rev. 
Laws  1910),  upon  the  following  onnpIaUit, 
omitting  the  caption,  to  wit: 

"Susie  M.  Rol^nson,  of  lawful  age,  being  first 
duly  sworn  deposes  and  says :  That  on  the  6th 

day  of  April,  1909,  she  was  delivered  of  a  bas- 
tard child  in  the  county  of  Payne  and  state  of 
Oklahoma;  that  said  child  is  living  and  In  her 
custody  and  under  her  control  at  tUs  time j  that 
Nicholas  A.  Anderson,  of  the  coun^  of  Payne 
and  state  of  Oklahoma,  is  the  father  thereof. 
Further  affiant  saith  not    Sasie  M.  Robinson. 

"Subscribed  and  sworn  to  before  me  this  24th 
day  of  JaniuuT,  1911.  W.  H.  Wllco^  County 
Jtidge." 

Afterwards,  upon  a  warrant  for  hl«  arrest, 
the  defendant  was  brought  into  eourt  and 
placed  under  a  fSOO  bond  for  Us  appearance 
at  the  next  term  of  court  "When  the  cause 
came  on  for  trial  at  the  fbllowing  term,  de- 
fendant demurred  to  the  complaint  on  the 
ground  that  it  neither  stated  facts  suffldent 
to  constitute  an  offense  against  the  state  nor, 
fticts  sufficient  to  constitute  a  cause  of  action 
against  him.  Demurrer  was  orermled.  and 
defoodant  excepted.  Whereupon  defendant 
filed  what  be  s^Ied  a  "plea  in  bar,"  wherein 
he  sought  to  set  up  a  settlement  with  com- 
plalnant,  and  wherein  he  pleaded  a  written, 
release  signed  by  complainant  purporting  to 
be  an  a^owledged  receipt  in  full  settlemoit, 
and  demanded  a  jury  to  try  the  issues  of 
fact ;  the  state  haviDg  filed  a  reply  to  the  so- 
calleA  plea  in  bar,  wherein  it  was  alleged 
that  the  receipt  set  out  In  defendant's  plea 
had  been  obtained  through  durees  and  co- 
ercion. ,  The  court  denied  defendant  the  right 
of  trial  by  jury  and  proceeded  to  try  the 
cause  and  render  judgmoit  in  the  sum  of 
S900  to  be  paid  by  defendant  to  complainant 
according  to  tba  terms  set  forth  in  the  judg- 
ment, and  from  such  Judgment  defendant  ap- 
peals. 

We  think  the  court  erred  both  In  overmllng 
the  demurrer  to  the  sufficiency  of  the  com- 
plaint and  in  denying  defendant  the  right  to 
hare  the  Issues  of  fact  as  to  whether  settle- 
ment had  been  made  with  complainant,  and 
as  to  whether  such  settlement  were  obtained 
through  duress,  submitted  to  a  jury. 

[3]  It  mi^t  be  well  in  this  connection  to 
state  that  no  such  plea  as  a  formal  plea  in 
bar  is  prescribed  by  our  statute.  Proceedings 
under  article  8.  supra,  have  been  construed  to 
be  a  special  proceeding  In  the  form  of  a  clvtl 
action.  See  Bell  v.  Territory,  8  Okl.  75.  66 
Pac.  8S3;   In  re  Gomstock.  Petitioner,  10 


Okl.  299,  61  Pac.  921.  And,  being  In  the  na- 
ture of  a  special  proceeding  to  be  tried  as  a 
civil  action,  It  would  be  governed  by  the 
pleadings  prescribed  by  our'GiTlI  Cod& 

[2]  Section  4786,  Ber.  Laws  1910,  is  as  fal- 
lows: 

"The  only  pleadings  allowed  are:  First.  The 
petition  by  the  plalntilT.  Second.  The  answer  or 
demurrer  by  the  defendant  Third.  The  demur- 
rer  or  reply  by  the  plaintiff.  Fourth.  The  de- 
murrer by  the  defendant  to  the  reply  of  the 
plaintiff." 

Hence,  ,  If  defendant's  plea  were  sufficient 
for  any  purpose,  it  would  be  aa  an  answer  to 
the  plaintiff's  complaint,  and.  from  an  exam- 
ination of  the  plea  in  question,  we  think  it' 
sufficient  to  state  a  defense  to  such  com- 
plaint, provided,  of  course,  such  complaint  be 
treated  as  stating  facta  sufficient  to  give  the 
court  jurisdiction  of  the  subject-matter,  and 
should  therefore  be  treated  as  an  answer  to 
such  complaint  However,  we  think  the  com- 
plaint Is  insufficient  upon  demurrer  to  con- 
stitute a  cause  of  actfam  over  whldi  the  court 
had  Jurisdiction. 

[1]  For  <me  reason,  It  falls  to  state  that  the 
complainant  is  a  resident  of  the  county  In 
which  the  action  was  brought  Section  4401, 
being  the  first  section  of  article  3,  c.  55,  su- 
pra. Rev.  Laws  1910,  reads  as  follows: 

"Whenever  any  woman  residing  in  any  county 
of  this  state  is  delivered  of  a  bastard 
child.   •  • 

It  is  clear  from  this  section  that  the  fact 
of  reddence  in  the  county  Is  JtirisdlctlimBl, 
and  that  therefore  the  court  erred  in  orerrul* 
ing  the  demurrer  to  the  complaint 

[4,  S]  It  is  also  true  that  the  court  eired  In 
refusing  to  submit  the  Issues  ot  fact  made  by 
the  pleadings  to  a  Jury.  Section  M93,  Ber. 
Laws  1910.  provides: 

"Issues  of  law  must  be  tried  by  the  court  un< 
less  referred.  Issues  of  fact  arising  in  ac- 
tions for  the  recovery  of  money,  or  of  8i»ecific 
real  or  personal  property,  shall  be  tried  by  a 
Jury,  unless  a  jury  trial  is  waived,  or  a  refer- 
ence be  ordered,  as  hereinafter  provided." 

See,  also,  Taylor  Welch  t.  Insurance  Co., 
25  Okl.  93,  105  Pac.  364, 188  Am.  St  Rep.  906; 
Railway  Co.  t.  Wehrman,  25  OkL  147,  lOS 
Pac  328;  McCoy  v.  McCoy,  30  Okl.  379,  121 
Pac.  176.  Ann.  Cas.  1J913G,  146. 

It  also  appears  from  the  record  that  the 
complainant  in  question  was  of  lawful  age. 
and  that  the  defendant  was  under  18  years  of 
age  at  the  time  of  the  alleged  settlement  be- 
tween the  parties.  Hence,  under  all  the  cir- 
cumstances, we  think  the  issues  of  fact  as 
requested  by  defendant  should  have  been 
submitted  to  a  jury. 

For  the  reasons  stated,  the  Judgment  is  re- 
versed, and  the  cause  remanded. 

PER  curiam:  AdtqiCed  in  whole. 
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CEOWLEY-SOUTHERLAND  COMMISSION 
CO.  et  al.  V.  HUSBAND. 
(No.  8100.) 

(Snpreme  Conrt  ot  Oklaboma.   Hay  12,  1914.) 

(Svllabitt  by  the  Court.) 

JuDOMBNT  (i  384*)  —  Vaoatior  —  PmnoH — 

Vebification. 

In  proceed!  Qf  under  aection  4466,  Stat. 
1893  {section  6269,  Rev.  Law*  1910)  to  vacate 
a  judgment,  the  petition  therefor  is  insufficient 
when  neither  verified  by  the  petitioner  nor,  aa 
authorized  by  section  8992,  StaL  1883  (sectioQ 
4706,  Rev.  Laws  1810).  by  his  agent  or  attoniey. 

[Ed.  Note^For  other  casea,  aee  Jadgment, 
Cent.  Dig.  il  727-782;  Dec.  Dig.  f  884.*] 

CommlssloDers'  Oplniou,  DivlBlon  No.  1. 
Error  from  County  Court,  Coal  County;  R. 
H.  Wells,  Judge. 

AcUon  by  J.  W.  Husband  against  tbe  Crow- 
ley-Soutberlaud  Commission  Company  and  3. 
C.  Campbell,  resulting  In  dismissal  as  to  said 
Commtsslou  Company  and  Judgment  by  de- 
fault against  Campbell,  followed  by  petition 
by  Campbell  to  vacate  and  set  aside  Judg- 
ment, which  petltioQ  the  trial  court  over- 
ruled, from  which  Campbell  brings  error. 
Affirmed. 

Fooshee  &  Bmnson,  of  Coalgate,  for  plala- 
tur  in  error.  Charles  T.  Gibson,  of  OUoho- 
ma  CUy,  for  defendant  In  error. 

THACKER,  a  Plaintiff  In  error  Camp- 
tall  will  be  designated  as  defendant,  and 
defendant  In  error  as  plaintiff,  In  accord 
with  their  respective  titles  in  the  trial  court 

This  Is  an  appeal  from  tbe  action  of  the 
county  court  overruling  petition  of  this  de- 
fendant to  vacate  and  set  aside  Judgment 
by  default  In  favor  of  plaintiff  theretofore 
rendered  by  sold  court  against  him. 

Tbe  petition  to  vacate  said  Judgment  Is 
signed,  *'J.  C.  Campbell,  Defendant,  by  Foo- 
ahee  A  Branson,  his  Attys.,"  and  tbe  verifi- 
cation of  same,  while  naming  J.  C.  Campbell 
as  the  affiant  in  the  body  thereof,  Is  signed 
"D.  D.  Bruuson,"  without  explanation  as  to 
why  same  is  so  signed. 

Section  4466,  Stat.  1893  (section  6269,  Rev. 
Laws  1810),  under  which  this  proceeding  is 
brought,  provides  that  such  proceedings  "shall 
be  by  petition,  verified  by  affidavit,"  which 
we  construe  to  mean  that  same  shall  be  ver- 
ified by  tbe  affidavit  of  the  party  petitioning, 
or  by  his  agent  or  attorney,  as  provided  In 
secUon  3992,  Stat  1893  (section  4765,  Rev. 
Laws  1910).  Said  section  3992  reads  as 
follows: 

"Where  the  affidavit  Is  made  by  the  agent  or 
attorney,  it  must  set  forth  tbe  reason  why  it  is 
not  made  by  the  party  himself.  It  can  be  made 
by  the  agent  or  attorney  only:  First,  when  the 
facts  are  within  the  persoaal  knowledge  of  the 
agent  or  attorney.  Second,  when  tbe  plaintiff 
la  an  infant,  or  of  unsound  mind,  or  Imprison- 
ed. Third,  when  the  pleading  to  be  veriSed  is 
founded  upon  a  written  Instrument  for  the  pay- 
ment of  money  only,  and  snch  iDstrument  is  in 
the  possession  of  the  agent  or  attorney.  Fourth. 


BEPORTER  (OM. 

when  the  party  Is  not  a  resident  oi;  or  Is  ab- 
sent from  the  county." 

The  petition  In  this  case  seems  Insaffident- 
ly  verified  to  warrant  an  examination  Into 
tbe  facts  therein  alleged  as  grounds  for  n- 
catlng  and  setting  aside  the  Judgment 

In  the  case  of  McAdams  t.  Latham,  21  OkL 
611,  96  Pac:  684,  referring  to  the  provisions 
of  the  statute  under  wbldi  this  actitm  im 
brought.  It  Is  said: 

"Judgments,  decrees,  or  orders  should  nerttr 
be  vacated,  except  where  the  party  •  •  • 
baa  complied  sulistantiaUy  with  the  proviston^ 
of  this  section. 

In  our  opinion  the  Jn^ment  of  the  trial 
court  should  be  affirmed. 

PER  OCRIAM.  Adopted  in  wbol& 


(42  Okl.  BS) 

SCHOOL  DIST.  NO.  88,  LB  PLORB  COUN- 
TY, V.  SCHOOL  DIST.  NO.  ^  LE 
FLORE  COUNTY.    (No.  3578.) 
(Supreme  Conrt  of  Oklahoma.   May  1%  1814.) 

(SyOabiu  hp  ike  Oewrt.) 

1.  Appeal  and  Ebbob  (|  071*)— ParaBicTA- 

TlON  FOB  RBVIBW-<!ABB-BiADB— EVIDBHCK. 

Where  a  case-made  upon  appeal  does  not 
contain  a  statement  that  It  contains  all  the  ev- 
idence presented  upon  the  trial,  no  error  as- 
•igned  which  requires  an  examination  and  re- 
view the  evidence  cob  be  reviewed  by  tids 
court 

[Ed.  Note,— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SI  2867-2872;  Dec  Dig.  f 
671.  *! 

2.  New  Teul  (|  109*)— Heabjno  Bepobc 
New  Judos— Pbboiituxioh  or  Ebbob-Dis- 

POSmON  OF  MOTIOM. 

Where  a  motion  for  a  new  trial  is  filed,  and 
the  Judge  who  tried  the  cause  retires  from  the 
bench  leaving  such  motion  pending  and  nndia- 
posed  of,  his  successor  will,  ordinarily,  graeC  a 
new  trial,  where  tbe  motion  involves  a  review 
of  the  evidenoe  taken  upon  tbe  trial,  and  tbe 
proceedings  before  tbe  former  Judge,  and  tbe 
same  has  not  been  preserved  by  case-made  or 
other  record  so  the  new  Judge  can  review  the 
grounds  for  new  trial. 

[Ed.  Not&— For  other  cases,  see  New  Trial, 
Gent  Dig.  |  819;  Dec.  Digrl  158.*] 

Commissioners*  Opinion,  Division  No.  1. 
Error  from  Coaatj  Court,  Le  Flore  Coontr; 
P.  a  Bolger.  Jadga 

ActiMi  by  Sdiool  District  No.  02,  Le  Flore 
(jonnty,  against  Sdiool  District  No.  S8,  Le 
Flore  County.  Judsment  for  plaintiff  gnuit- 
Ins  trial,  and  defendant  brings  error. 
Affirmed. 

John  B.  Pollan,  of  Potean,  for  plaintiff  In 
error.  White  A  Dubois,  of  Potean,  for  de- 
fendant in  error. 

RITTENHOUSB,  a  llila  action  was 
brought  In  tbe  county  court  of  Xe  Flore  eonn- 
ty,  OkL,  by  school  district  No.  92,  Le  Flore 
county,  against  school  district  Nol  88,  Le 
Flore  county,  for  Judgment  In  die  som  ot 
(ISO.  A  Jury  was  waived,  and  tbe  cause  sub- 
mitted to  the  conrt,  presided  over  by  Hon. 
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James  L.  Hale,  county  Judge,  and  tbe  court, 
after  being  fully  advised  In  the  premises, 
found  for  the  defendant,  and  on  the  2d  day 
of  June,  1910,  rendered  Judgment  according 
to  such  finding.  On  June  4,  1910,  the  plain- 
tiff filed  a  motion  for  a  new  trial,  and  on  tbe 
4th  day  of  Febmary,  1911,  said  motion  came 
on  for  hearing  before  the  county  court  of  Le 
Flore  county ;  Hon.  P.  C.  Bolger,  having  suc- 
ceeded said  Hon.  James  L.  Hale  as  Judge  of 
said  court,  was  at  said  time  presiding  over 
such  court  as  such  Judge.  The  motion  for 
a  new  trial  was  sustained  by  Hon.  P.  G.  Bol- 
ger, judge  of  said  cour^  and  a  new  trial 
granted. 

There  is  only  one  assignment  of  error  pre- 
sented to  this  court  by  the  petition  in  error, 
and  that  Is:  "The  said  court  erred  in  sus- 
taining .a  motion  for  a  new  trial,  and  in 
granting  a  new  trial."  The  motion  contains 
seven  grounds  for  a  new  trial,  as  follows: 

"First,  becaose  tbe  court  erred  in  holding 
that  tbe  county  fluperlntendent  had  no  antbori- 
ty  to  make  tbe  order  introduced  in  evidence,  di- 
recting defendant  to  pay  plaintiff  $300;  sec- 
ond, because  the  court  erred  in  finding  tbe  facts 
in  favor  of  tbe  defenduit  and  against  the  plain- 
tiff; third,  because  tbe  court  erred  in  finding  tbe 
law  in  favor  of  the  defendant  and  againet  tbe 
plaintiff;  fourtii,  because  tbe  court  erred  in 
rendering  Judgment  for  tbe  defendant  and : 
agaioBt  tbe  plaintiff;  fifth,  becaose  the  court 
erred  in  bolding  tbat  tbe  award  of  the  county 
soperiotendent  was  a  division  of  the  taxes  lev- 
ied and  uncollected,  and  not  equitable  distri- 
bution of  tbe  property  of  said  school  district 
No.  38;  sixth,  because  tbe  judgment  of  tbe 
court  is  contrary  to  tbe  evidence;  seventh,  be- 
cause tbe  judgment  of  the  court  is  contrary  to 
tbe  law." 

[11  In  order  to  pass  npon  any  of  the 
grounds  contained  in  the  motion  for  a  new 
trial  Id  this  cause.  It  would  be  necessary  to 
examine  the  evidence,  and  the  record  does  not 
afflrmattvely  show  a  recital  or  statement  that 
the  same  contains  all  the  evidence  introduced 
at  the  trial.  This  conrt  cannot,  in  the  ab- 
sence of  such  recital  or  statement,  consider 
an  assignment  wbich  wotild  require  such  ex- 
amination and  review  of  the  evidence.  Exen- 
dloe  V.  Goldstlne,  14  OkL  100,  77  Pac  45; 
Sawyer  ft  Austin  Lbr.  Co.  v.  Ctuunplalu  Lbr. 
Co.,  16  Okl.  90,  84  Pac.  1093;  Martin  t. 
Oassert.  17  OU  177,  87  Pac.  686;  Scbriber  T. 
Bucliner,  18  Okl.  298,  90  Pac.  10 ;  Wagner  t. 
Sattley  Mfg.  Co.,  23  Okl.  62.  99  Pac.  643;  In- 
surance Co.  of  North  America  T.  Gish,  Brook 
&  Co.,  25  Okl.  78,  105  Pac.  672;  Turner  t. 
Mills,  32  Okl.  191.  120  Pac.  1092. 

There  is  noOUng  In  tbe  record  which  Indi- 
cates upon  which  ground  of  the  motion  the 
conrt  granted  a  new  trial,  and,  if  any  one  of 
the  several  gronnds  for  a  new  trial  was  Buf- 
fldent  npon  wbicb  to  base  the  Judgment,  the 
action  of  tbe  eonrt  sustaining  the  motion  will 
not  be  disfnrbed.  There  Is  no  erldence  before 
this  conrt,  and  we  will  presume.  In  tbe  ab- 
sence of  an  afflrmatire  sihowlng  in  the  record, 
that  there  was  no  evidence  before  the  trial 
Judge  at  the  time  of  the  hearing  of  tbe  mo- 
tion for  a  new  trtal. 


[2]  It  is  admitted  In  the  record  that  Hon. 
P.  G.  Bolger  succeeded  Hon.  Jas.  h.  Hale  as 
judge  of  the  county  court  of  Le  Flore  coun- 
ty, before  whom  this  cause  was  tried,  and 
that  the  motion  for  a  new  trial  was  pending 
in  said  court  and  undisposed  of  at  tbe  time 
Hon.  P.  C.  Bolger  was  inducted  Into  office  as 
such  Judge,  and  he,  not  having  heard  the 
evidence,  seen  the  witnesses,  observed  their 
conduct,  demeanor,  and  appearances  while 
they  were  testifying,  could  not  iuteUlgently 
determine  whether  the  judgment  was  con- 
trary to  the  law  and  eWdence,  unless  he  bad 
presided  at  tbe  trial  and  was  familiar  with 
the  evidence  and  the  demeanor  of  such  wit- 
nesses. The  litigants  are  entitled  to  a  Judi- 
cial determination  of  the  facts  by  the  conrt 
who  tried  the  cause,  as  well  as  by  the  Jury 
which  heard  the  evidence  and  the  court,  .  In 
tbe  exerdse  of  its  discretion  under  the  cir- 
cumstances In  this  cause,  had  a  right  to  grant 
a  new  trial,  and  this  court  will  not  bold  that 
there  has  been  an  abuse  of  discretion. 

It  was  held  In  the  case  of  Atyeo  t,  Kelsey, 
13  Ean.  212.  that: 

"Where  a  new  trial  bas  been  granted,  both 
partiea  have  another  opportunity  of  having  a 
fair  and  impartial  trial  upon  the  merits  of  tbe 
action;  but^  where  a  new  trial  bas  been  re- 
fused, tbe  matter  is  ended,  unless  a  reversal 
can  be  had.  Hence  new  trials  should  be  fa- 
vored instead  of  being  disfavored,  wherever  any 
question  can  arise  as  to  tbe  correctness  of  the 
verdict.  As  a  role,  no  verdict  shoald  be  al- 
lowed to  stand  unless  both  the  jury  and  tbe 
court  trying  tbe  cause  can  say  that  they  be- 
lieve that  the  verdict  is  correct.  While  the 
question  is  before  tbe  Juiy,  they  are  the  sole 
and  exclusive  Judges  of  all  questions  of  fact; 
hot,  when  tbe  matter  comes  before  the  court 
upon  a  motion  for  a  new  trial,  it  then  becomes 
tbe  duty  of  the  court  to  determine  tor  itself 
whetlier  the  verdict  la  sustained  by  sufficient 
evidence." 

In  the  case  of  Woodfolk  t.  Tate,  26  Ho. 
598,  the  court  held: 

"A  party  to  a  suit  bas  the  same  right  to 
have  his  motion  for  a  new  trial  beard  and  duly 
considered  as  be  has  to  institute  or  defend  an 
action.  An  acknowledged  ground  for  granting 
new  trials  is  that  a  verdict  is  against  the 
weight  of  evidence;  and  If,  in  this  case,  the 
conrt  was  embarassed  by  the  drcumstances.  and 
could  not  pass  on  tbe  merits  of  the  motion,  it 
ought  to  have  directed  a  new  trial.  It  is  better 
to  allow  a  new  trial,  where  the  court  for  any 
cause  cannot  consider  tbe  merits  of  an  applica- 
tion for  that  purpose,  than  to  refuse  It;  for. 
by  denying  the  motion,  without  giving  tbe  party 
the  benefit  of  being  beard  or  of  having  bis  rea- 
sons considered,  irreparable  injury  may  be  done; 
while,  on  the  other  band,  the  prevailing  par^ 
in  the  verdict  will  cmly  suffer  bjr  delur,  and 
generally  will  secure  another  verolct,  if  he  Is 
entlUed  to  it** 

In  the  ease  of  Basa  r.  Bwingley,  42  Kan. 
738,  22  Pac  717.  tbe  court  held: 

"Where  a  case  is  tried  before  both  the  court 
and  a  jury,  each  party  is  entitled  to  have  the 
intelligent  opinion  of  both  tbe  court  and  tbe 
jury  upon  the  evidence  introduced ;  and  to 
[lermit  another  jud^e,  who  did  not  bear  the 
evidence,  to  determine  whether  tbe  verdict  of 
the  jury  is  sustained  by  suflSdent  evidence  or 
not  would  be  very  much  like  permitting  another 
jury  that  did  not  hear  tbe  evidence  introduced 
on  the  trial  to  render  the  verdict  In  ttw  casb 


Digitized  by  Google 


1146 


140  PACIFIC  KEPORTER 


<Okl. 


If  a  party  in  such  a  case  may,  against  Ms  will, 
be  deprived  of  the  opinion  of  the  court  upon  the 
evidence  introduced,  vhy  may  he  not  also 
against  hia  will  be  deprived  of  the  opinion  of 
the  jury  upon  the  evidence?  Why,  indeed,  may 
not  a  trial  upon  a  single  cause  of  action  be  di- 
vided into  parts,  and  one  part  be  before  one 
jud^  end  jury  upon  a  portion  of  the  evidence, 
and  another  part  be  before  another  judge  and 
jury  and  upon  another  portion  of  the  evidence? 
This  would  all  be  wrong.  Each  party,  we  think, 
in  a  trial  before  the  court  and  a  jury,  it  enti- 
tled to  the  intelligent  opinion  of  both  the  court 
and  the  jury,  and  no  judgment  could  properly 
be  rendered  in  the  case  against  the  will  of  ei- 
ther party  until  be  has  had  the  intelligent  opin- 
ion of  both  the  conrt  and  the  jury."  State  v. 
Bridges,  29  Kan.  138:  State  v.  McClintock, 
37  Kan.  40,  14  Pac  511;  Ohma  v.  State,  49 
Wis.  415,  5  N.  W.  827;  People  ez  rel.  Wrixbt 
V.  Judge  of  Superior  Court  of  Detroit,  41  Mich. 
726,  49  N.  W.  925:  Cocker  v.  Cocker,  66  Mo. 
180:  State  v.  Boogher,  3  Mo.  App.  442;  Jones 
V.  Holmes.  83  N.  C.  108:  II.  8.  v.  Harding,  1 
Wall.  Jr.  127.  Fed.  Caa.  No.  15.301 :  Boynton  v. 
Crockett.  12  Okl.  57.  60  Pac.  868;  liookabaugb 
V.  Bowmaker.  30  Okl.  242,  122  Pac.  200. 

Under  the  facts  in  this  case,  we  bave  con- 
cluded that  the  court  properly  snstalned  the 
motion  for  a  nev  trial,  and  the  cause  ^onld 
tberetore  be  affirmed. 

PER  CDBIAM.  Adopted  In  whoI& 


(42  Okl.  206) 

WILLS  T.  BUZBEE.    (No.  3528.) 
(Snpreme  Coart  of  CNdahoma.   May  12,  1914J 

(Sj/Ualua  hy  the  Oourt.) 

1.  Appeal  and  Ebbob  (S  G64*)^a8e-Madb— 
TiiOB— Extension  . 

Ad  order  extending  the  time  for  making  and 
serviEg  a  case-made,  made  after  the  expiration 
of  the  time  theretofore  fixed  by  order  <rf  the 
court  or  trial  judge,  is  void. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §{  2601-2506,  2555-2559 ; 
Dee.  IMg.  }  664.*] 

2.  Appeal  and  Ebbor  ({  664*)— Case-Made— 

Service— Time. 

A  purported  case-made,  which  is  not  served 
within  three  days  after  the  judgment  or  order 
is  entered,  or  within  an  extoision  of  time  duly 
allowed,  is  a  nullity,  and  cannot  be  considered 
by  this  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dix.  fS  2501-2606,  2655-2559; 
Dec.  biff.  I  S64.*I 

Oommlssloners*  Opinion,  Division  No.  1. 
Error  from  Oreer  Goanty  Court;  Jarret 
Todd,  Judge. 

Action  by  John  G.  Wills  against  J.  B.  Bnz- 
bee.  From  a  judgment  for  defendant,  plain- 
tiff brings  error.  Dismissed. 

B,  F.  Van  Dyke,  of  Granite,  for  plalntlflf  In 
error.  S.  D.  Williams,  of  Granite,  and  J.  L. 
Carpenter,  of  Maugum,  for  defendant  in 
error, 

SHARP,  C.  [1]  The  motion  for  a  new  trial 
in  this  case  was  overruled  August  17,  1911, 
at  which  time  plaintiff  was  granted  60  days 
In  which  to  make  and  serve  case-made  for 
the  Supreme  Conrt   October  19th  thereafter, 


after  the  expiration  of  the  time  originally 
granted,  the  court  made  an  order  granting  an 
extension  of  30  days  for  preparing,  serving, 
and  filing  said  case-made,  and  on  November 
2lBt  a  further  extension  of  30  days  was 
granted  by  the  court.   Neither  of  the  latter 
two  orders  were  valid,  because  made  after 
the  expiration  of  the  time  originally  granted. 
Lathlm  v.  Schlack,  27  Okl.  622,  112  Pac.  9G8: 
Lawson  et  aL  v.  ^elgler,  33  Okl.  368,  125  Pac. 
724;  Hurst  et  al.  v.  Wheeler,  35  OkL  639, 
130  Pac.  934;  Williams  v.  New  State  Bank. 
38  Okl.  326,  132  Pac.  1087;    Campbell  v. 
Ruble,  136  Pac.  1050.    The  case-made  was 
served  December  21, 1911,  after  the  time  orig- 
inally granted  had  expired,  as  well  as  after 
the  expiration  of  the  additional  periods  al- 
lowed by  the  sabseqnait  orders,  If  tbey  bad 
been  valid. 

[2]  The  plaintiff,  at  the  time  this  appeal 
was  attempted,  had  three  days  by  statute  In 
which  to  make  and  serve  bis  ease-made  upoo 
the  defendant  after  the  judgment  was  en- 
tered, and,  not  having  done  so  within  that 
time,  or  the  extension  of  60  days  granted  by 
the  court,  the  case  cannot  be  considered  by 
this  court  Carr  v.  Thompson  et  al.,  27  Okl. 
7.  110  Pac.  667 ;  Foulds  v.  Hubbard,  36  Okl. 
146, 128  Pac.  108;  St.  Louis  &  S.  F.  R,  Co.  v. 
Rickey,  33  OkL  481,  126  Pac.  736;  Brown- 
Beane  Co.  et  al.  v.  Bucket  et  al..  136  Pac. 
1075. 

The  appeal  should  therefore  be  dismissed. 
PEB  CURIAM.  Adopted  in  whole. 


(42  Okl.  200> 
CUMMINS  T.  BRIDGES.    (No.  3505.) 
(Supreme  Court  of  Oklahoma.   May  Vi,  1914.) 

(Syllahua  by  the  Court.) 

Afpeal  and  Erbob  (1 1001*)— Vebdict— Eti- 

dencb. 

Where  there  is  competent  evidence  reason- 
ably tending  to  support  the  verdict  of  the  joiy, 
under  proper  inatructiona  from  tiie  court,  this 
court  will  not  disturb  the  verdict 

[Kd.  Note.— For  other  cases,  see  Appeal  aad 
Error,  Cent.  Dig.  U  3922,  8928-39;f4;  Dec 
Dig.  S  1001.*] 

Commissioners*  Opinion,  Division  No.  1. 
Error  from  County  Court  Jefferson  County ; 
B.  T.  Price,  Judge. 

Action  by  W.  J.  Bridges  as^inst  B.  V. 
Onmmlns.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

Bridges  &  Vertress,  of  W^aurika.  for  plain- 
tiff in  error.   J.  O.  Gllft,  of  Wauxifca,  for 

defendant  in  error. 

RITTENHOUSE,  C.  This  is  an  acUon  on 
a  promissory  note  for  $380.15,  balance  due 
on  an  open  account  for  lumber.  -Defendant 
filed  an  answer,  asking  for  credit  of  $223.39 
for  material  returned ;  ?7.(^  for  broken  glass; 
$7  expended  In  obtaining  glass ;  $50  for  dif- 
ference in  price  and  grade  of  lumber;  and 
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$50  for  damages.  Theee  gnestlons  were  prop- 
erly Bubmltted  to  the  Jury  and  a  verdict  re- 
turned In  favor  of  W.  J.  Bridges  and  against 
B.  V.  Cummins  for  $180.76.  There  bdng  anf- 
fldent  evidence  to  support  the  verdict,  this 
court  will  not  disturb  the  same. 

The  Judgment  of  the  lower  court  ahaald 
therefore  be  affirmed. 

PER  CURIAM.  Adopted  In  whole. 


<42  Okl.  251) 

WRIGHT  et  aL  V.  STATR    (No,  3711.) 
(Supreme  Court  of  Oklahoma.   May  12,  1814.) 

(Synabua  by  the  Court.) 

Appeal  and  Erbos  (S  773*)  —  Waitt  of 

Bbiefb— AFnauANCB. 

On  account  of  the  failure  of  the  plaintlffa 
in  error  to  eerve  and  file  brieCa,  as  prescribed 
by  rule  7  of  this  court  (137  Pac.  ix),  the  judg- 
ment rendered  against  them  in  the  trial  court 
should  be  affirmed. 

[Gd.  Note.— For  oth^r  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  S104,  SlOS-SllU;  Dec 
IMg.  {  773.*] 

Oommissloners'  Opinion,  Division  No.  2. 
Error  from  Superior  Court,  Pottowatomle 
County;  Geo.  O.  Abemathy,  Judge. 

Action  by  the  State  against  Thomas  H. 
Wright  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Affirmed. 

S.  P.  Ereelliv,  of  Shawnee  tor  plaintiffs  tn 
error.  G  P.  Holt;  Oo.  Atty.,  of  Shawnee,  for 
the  State. 

OALBRAITH,  O.  ORils  la  an  appral  from 
a  Jn^fment  rendered  In  favor  of  the  state  of 
Oklahoma  In  the  sum  of  ^IfiOO,  and  against 
the  plaintiffs  In  error,  as  principal  and  sure- 
ties on  a  Ibrf^ted  ball  bond.  The  petition  In 
«rror  with  case-made  was  filed  in  this  court 
MartAi  20, 1912,  and  the  cause  was  regularly 
set  down  for  snbmiaston  and  submitted  on 
the  16th  day  of  April,  1914.  The  plaintiffs  in 
error  have  not  served  or  filed  briefs  as  re- 
quired to  do  by  rule  7  <tf  this  court  (187  Pac. 

IX). 

On  account  of  such  defftult  and  failure,  as 
prescribed  In  said  rule,  the  judgment  ap- 
pealed from  should  be  affirmed. 

PER  CURIAM.  Adopted  In  whole. 

(42  Okl.  205)  ' 

fiOABD  OP  COM'RS  OF  TULSA  COUNTY 

V.  BRECKINRIDGE.   (No.  3626.) 
(Supreme  Court  of  Oklahoma.  May  32^  1914.) 

(SyJltthiu  hg  the  Oourt) 

APFBAt.  AND  Ebbob  (f  773*)— Failubb  to  File 

Bki  ef— Dusmiss  al. 

M'here  plaintiff  in  error  does  not  file  brief 
within  the  time  allowed  by  rule  7  of  this  court 
<137  Pac.  ix),  nor  before  case  is  due  to  be  tak- 
en on  snbmission,  the  appeal  will  be  treated 
AS  abandoned  and  dismissed. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  3104,  3108-3110;  Dec. 
Dig.  i  773.*] 


Commissioners*  Opinion,  Division  No.  1. 
Error  from  District  Court,  Tulsa  County; 
L.  M.  Poe,  Judge. 

Action  by  M.  A.  Breckinridge  against  the 
Board  of  County  Compilssloners  of  Tulsa 
County,  Okl.,  on  salary  claim.  Judgment  for 
plalnUfl,  and  defotdant  brings  error.  Appeal 
dismissed. 

Hainer,  Martin,  Bush  &  Murry,  of  Tulsa, 
for  plaintiff  in  error. 

THACKER,  C.  On  January  19,  1912,  the 
case-made  was  filed  in  this  court;  on  Jan- 
uary 13,  1914,  this  case  was  due  to  be  taken 
on  submission ;  but  the  plaintiff  In  error  has 
wholly  failed  to  file  briefs  as  required  by 
rule  7  of  this  court  (137  Pac.  iz),  and  has 
thus  abandoned  the  appeal.  See  Wallingford 
T.  Wood  et  al.,  139  Pac.  252  (not  yet  officially 
reported) ;  Howard  Mer.  Co.  et  al.  v.  Squires, 
County  Judge,  et  al.,  139  Pac.  2S3  (not  yet 
officially  reported) ;  CUnton  &  O.  W.  R,  Co. 
V.  Kansas  City,  M.  &  O.  R.  Co.,  134  Pac.  422. 

We  are  therefore  of  the  opinion  that  the 
case  should  be  treated  as  abandoned  and  dis- 
missed. 

Dismtssed. 

PER  CURIAM.  Adopted  in  wbola 


(42  Okl.  204) 

BOARD  OF  COarRS  OF  TULSA  COUNTY  t. 

CUNB.   (No.  3527.) 
(Supreme  Court  of  Oklahoma.  May  12,  1914.) 

fBvUabut  by  the  0<mrt.} 

APPBAi.  AND  Ebbob  (|  773*)— BBisra— Fujno 

—Time. 

Where  plaintiff  in  error  does  not  file  brief 
witbhi  the  time  allowed  by  rule  7  of  this  court 
(137  ^c.  ix),  nor  before  case  is  due  to  be  tak- 
en on  submiflsloDj  the  appeal  will  be  treated  as 

abandoned  and  dismissed. 

[Ed.  Note.— For  other  caaea,  see  Appeal  and 
Error,  Cent  Dig.  3S  3104.  3108-3110;  Dec. 
Dig.  {  773.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Tulsa  County; 
L.  M.  Poe,  Judge. 

Action  by  M.  E.  Cllne  against  the  Board  of 
County  Commissioners  of  Tulsa  County,  on 
salary  claimed.  Judgment  for  plaintiff,  and 
d^endant  brings  error.  Dismissed. 

Halner,  Martin,  Bush  &  Muriy.  of  Tulsa, 
for  plaintiff  In  error. 

THACKER,  0,  On  January  19.  1912,  Qie 
case-made  was  filed  in  tbHa  court ;  on  Janu- 
ary 13,  1914,  tills  case  waa  due  to  be  taken 
on  BubmisBlon ;  but  the  plaintiff  in  error  has 
wholly  fftiled  to  file  brieft  as  required  by 
rule  7  ot  this  court  0Z7  Pac.  Ix).  and  has 
thus  abandoned  the  appeal.  See  Wallingford 
T.  Wood  et  aL,  189  Pac.  252  (not  yet  officially 
reported);  Howard  Mercantile  Co.  et  al.  v. 
Squires,  County  Judge,  et  al.,  139  FaC.  258 
(not  yet  officially  reported) ;  Clinton  ft  O.  W. 
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R.  Co.  T.  Kftnaas  City.  U.  A  O.  R.  Co.,  184 

Pac.  442. 

We  are  therefore  of  the  opinion  that  the 
case  should  be  treated  as  abandoned  and  dis- 
missed. 

Dismissed. 

PER  CURIAM.    Adopted  In  wbol& 


BOORIGIE  T.  CAMP,  Jastice  of  the  Peace. 

(No.  8721.) 

(Supreme  Court  of  Oklahoma.  12,  1914.) 

(Bttllahut     the  Court) 

ffUOTICKB  OP  THE  PEACE  (§8  141,  164*)— MAN- 
DAMUS—J  UKISDICnO  N— ApPK  AL. 

After  the  adoption  of  the  Constltation  and 
prior  to  the  time  the  Revised  I^wa  of  1910 
{section  5465)  became  effective,  appeals  from 
jud^ents  of  justices  of  the  peace  were  to  the 
county  court,  and  a  juetice  of  the  peace  refus- 
ing to  make  out  and  file  with  ^e  county  court 
a  transcript  of  the  proceedings  had  io  bis  court 
in  a  cause  sousbt  to  be  appealed,  after  having 
approved  and  filed  an  appeal  bond,  may  be  com- 
pelled to  perform  such  duty  by  mandamus  from 
the  coun^  court  in  aid  of  its  appellate  juris- 
diction. 

[Ed.  Note.— For  other  cases,  see  Jasticea  of 
the  Peace.  Cent  Dig.  H  467-478,  ((07-B3a;  Dec. 
Dig.  fiS  l4l,  164.*] 

Commissioners'  Opinion,  Division  No.  2. 
Error  from  Cotinty  Court,  Cherokee  County ; 
J.  F.  .Parks,  Judge. 

Mandamus  by  William  Boorigie  against 
Oarl  M.  Camp,  a  Justice  of  the  peace.  Judg- 
ment was  for  the  defendant,  and  iilaintUf 
brli^  error.  Berersea. 

B^ce  li.  Keenan,  of  Tahlequah,  tot  plain- 
tiff In  error. 

GALBRAITH,  O.  The  plaintiff  in  error, 
on  the  15th  day  of  September,  1911.  filed  a 
petition  In  the  county  court ,  of  Cherokee 
county,  praying  a  writ  of  mandamus  against 
the  defendant  in  error,  Carl  M.  Camp,  a  Jus- 
tice of  the  peace  for  precinct  No.  1  of  said 
county,  requiring  him  to  certify  an  appeal 
from  the  Judgment  rendered  in  a  designated 
case  In  his  court  to  the  said  county  court.  It 
was  alleged  in  the  petition  that  on  the  21st 
day  of  June,  1911;  in  a  certain  cause  pend- 
ing In  the  Justice  court  of  the  defendant  in 
error,  a  Judgment  was  rendered  against  the 
plaintiff  in  error,  and  that  he  gave  notice  of 
appeal  therefrom,  and  on  the  27th  day  of 
June,  1911,  filed  his  appeal  boud,  which  was 
duly  approved  on  that  day ;  that  the  defend- 
ant in  error  as  such  Justice  of  the  peace  cer- 
tified a  transcript  of  such  case  to  the  district 
court  and  refused  to  certify  the  same  to  the 
county  court,  as  he  should  have  done,  and 
as  Vt  was  his  duty  to  do,  under  the  law.  The 
prayer  was  for  a  writ  of  mandamus  com- 
manding the  defendant  In  error,  as  Justice 
of  the  peace,  to  prepare  a  certified  transcripi 
of  the  proceedings  In  said  cause  and  deliver 


same  to  the  said  county  court  An  alterna- 
tive writ  was  Issued  and  serred  returnable 
on  September  20,  1911.  It  appears  that  no 
return  to  the  writ  was  filed ;  but  on  the  re- 
turn day  the  respondent  appeared  and  by 
oral  motion  requested  that  the  proceedings  be 
dismissed.  Ttiis  motion  was  granted,  and 
afterwards  the  plaintiff  in  error  came  In  and 
filed  a  motion  for  rehearing.  Then  the  re- 
spondent was  permitted  to  file  a  demnncr 
as  of  the  return  day,  and  the  denrarrer  waa 
sustained,  and  rehearing  denied,  and  Judg- 
ment entered  against  tlie  plaintiff  in  eiror 
for  costs.  From  this  Judgment,  an  appeal 
has  been  perfected  to  this  court 

The  petition  In  error  and  transcript  were 
filed  in  tbla  court  on  March  22, 1912,  and  the 
plaintiff  in  error  served  and  filed  a  brl^  on 
April  6t  1914,  and  the  cause  was  regularly 
submitted  on  ApAl  16,  1914.  The  defendant 
in  error  has  not  filed  brtefs  or  attempted  to 
show  any  reason  for  not  doing  so ;  but,  since 
tbe  plaintur  in  error's  brief  was  filed  out  of 
time,  and  without  perudsslon  of  the  court, 
we  are  not  inclined  to  inroke  the  penalty 
Incurred  by  defendant  In  nror  by  its  default 
in  tbls  behalf,  as  prescribed  In  rule  7  (137 
Pac  i^  of  tbla  court  We  rather  condnde 
that  the  enda  of  Justice  will  be  snbserred 
by  disposing  of  the  cause  on  Its  meriti^  and 
shall  do  so. 

The  contentions  of  the  plaintiff  in  error 
are  supported  by  the  law.  Section  12,  art  7, 
S  197.  Williams'  Const  Okl.,  gave  the  county 
court  Jurisdiction  in  mandamus  proceedlugu 
In  tbls  character  of  case,  and,  since  the  pro- 
ceedings complained  of  were  had  prior  to  the 
taking  effect  of  the  Revised  Laws  of  1910 
(section  5465),  tbe  appeal  in  this  ca^  was  to 
the  county  court  Hotcomb  v.  C,  R.  I.  &  P. 
Et  Co.,  27  Okl.  667,  112  Paa  1023 ;  Graham 
Paper  Co.  v.  BartlesvlUe  Pub.  Co.,  27  Okl. 
781,  117  Pac.  199;  Farmers'  Mill  &  Elev.  Co. 
V.  Lewis,  29  OkL  245,  116  Pac.  764 ;  A.,  T.  4 
S.  F.  R,  Co.  T.  McFariand,  30  Okl.  595,  120 
Pac.  559.  The  plaintiff  io  error  had  a  right 
after  the  approval  of  his  appeal  bond,  to 
have  tbe  transcript  lodged  with  the  county 
court  and  it  was  the  duty  of  the  defendant 
in  error,  as  justice  of  the  peace,  to  make  out 
and  deliver  tbe  transcript  to  said  court  &nd 
upon  his  failure  or  refusal  to  perform  this 
duty  the  aggrieved  party  was  entitled  to  a 
mandamus  from  the  county  .court  to  compel 
him  to  do  so. 

The  county  court  was  In  error  In  sustain- 
ing the  demurrer  to  the  petition,  and  also 
in  dismissing  the  cause.  The  exceptions  are 
well  taken.  The  Judgment  appealed  fnun 
should  be  reversed,  and  the  cause  remanded 
to  tbe  county  raurt  of  Cherokee  county,  with 
directions  to  set  aside  the  Judgment  dismiss- 
ing the  cause,  and  to  grant  a  peremptory 
writ  of  mandamus  commanding  the  defend- 
ant in  error,  as  Justice  of  the  peace,  to  make 
uut  a  transcript  of  the  Judgment  and  pro- 
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ceedtnga  In  the  caDse  in  vbtdi  the  appeal 
-was  Bonglit,  and  to  lodge  same  with  the 
county  court. 

PER  CURIAM.  Adopted  in  whole. 


(42  Okl.  209) 

KINNEX  T.  McPHEBREN.    (No.  3532.) 
(Snpreme  Coart  of  Oklahoma.   Vmj  12,  1014.) 

(Sifllaltut  by  the  Oonrt.) 

L  AirXAi.  AND  Erbob  (8  664»)— OAM-MAOi— 
BxTEHBioN  or  Time  to  Filb— Sebvick. 
An  order  granting  an  extension  of  time  In 
which  to  make  and  aie  a  case-made  implies  that 
tt  be  Berred  on  the  opposite  party  within  the 
•ame  time. 

[Ed.  Note^For  other  casei,  fee  Appeal  and 
Error,  Cent.  Dig.  H  2501-2506,  2665-2669; 
Dec  Dig.  8  5»4.»1 

2.  Appjeal  and  Ebbob  (8  664»)— Cabb-Madb— 
Time  fob  Sebvice. 

A  purported  case-made,  which  is  not  served 
within  three  days  after  the  jadgment  or  order  U 
entered,  or  within  an  extension  of  time  duly  al- 
lowed, is  a  nullity,  and  cannot  be  considered  by 
this  court. 

TBd.  Note.— For  other  cases,  see  Appeal  and 
Emr.  Cent  Dig.  U  2501-2006.  2550-2559; 
Dec        f  6e4.*r 

OommisBioneTa^  Oidnlon,  DlvkAon  No.  1. 
Error  from  Connty  Conrt,  Bryan  County; 
J.  L.  RappoUe^  Judge. 

Action  by  Ward  Kinw  against  Cbas.  B. 
McPherren.  Judgmoit  for  defendant,  and 
plaintiff  brlsga  error.  DlamiBaed. 

Crook  &  Kyle,  of  Dnrant,  for  plaintiff  In 
error.  HcPhercen  &  Abbott,  of  Durant,  for 
defendant  In  error. 

SHARP.  C.  The  record  In  this  case  shows 
that  jadgment  was  rendered  July  5,  1911, 
and  a  motion  for  new  trial  filed  the  follow- 
ing day.  The  motion  for  a  new  trial  was 
overruled  July  20,  1911,  at  which  time  an 
order  was  made  by  the  court  granting  plain- 
tiff "60  days  in  which  to  make  and  file  a 
case-made."  The  case-made  was  served  up- 
on counsel  for  defendant  in  error  September 
25,  1911. 

[1]  It  will  be  observed  that  the  order 
granting  an  extenaioD  of  60  days  did  not  ex- 
pressly extend  the  time  to  "serve"  the  case- 
made,  but  only  to  "make  and  file."  We  think, 
however,  that  the  plain  intention  of  the 
court  and  counsel  was  that  the  case-made 
should  be  served  within  the  time  granted, 
and  that  the  omission  of  the  specific  term 
"serve"  was  not  designed.  While  It  is  true 
that  the  making  and  serving  of  a  case-made 
may  be  more  than  a  single  act,  yet  in  prac- 
tice the  preparation  and  delivery  of  a  case- 
made  to  the  opposite  party  is  usually  spoken 
of  as  the  making  of  a  case-made.  Chicago, 
B.  &  Q.  R.  Co.  T.  Guild,  61  Kan.  213,  59 
Pac.  283 ;  Butler  et  al.  v.  Scott,  68  Kan.  512, 
76  Pac.  496.  See,  In  this  connection,  Lathim 
v.  Schlack,  27  OkL  622,  112  Pac  96a 


[2]  The  case-made  having  been  served  02 
days  after  the  order  was  made  by  the  court 
allowing  60  days  for  that  purpose,  and  no 
further  extension  having  been  asked  dur- 
ing the  time  fixed.  Is  a  nullity,  and  cannot  be 
considered  by  this  court  Carr  v.  Thompson 
et  aL,  27  Okl.  7,  110  Pac  667;  First  Nat. 
Bank  T.  Oklahoma  Nat  Bank,  29  OkL  411, 
118  Pac  574;  Hengst  v.  Thompson  Oil  & 
Gas  Co.,  37  OkL  295,  131  Pac.  1075;  Cunyan 
V.  Clemmer,  33  OkL  480,  126  Pac  078. 

It  follows  that  the  appeal  dionld  be  dis- 
missed. 

PER  CURIAM.  Adopted  In  whol& 


(42  Okl.  76) 

GLOTD  r.  MORRIS  et  aL   (No.  3090.) 
(Supreme  Court  of  Oklahoma.  May  12,  1914.) 

(Sgttahua      the  Court.) 

Mecbantcb'  Liens  (8  13*)— Pbopebtt  Subject 

—Pbopkbtt  or  Municipality. 

No  lien  authorized  by  section  4527,  St. 
1893  (section  3862,  Rev.  Laws  1910),  will  at- 
tach to  any  real  property  of  a  city  used  for  pui>- 
llc  purposes,  as  sndi  lien  would  be  against  pub- 
lic policy  and  unenforceable,  and  eoch  property 
Is  not  by  statute  expressly  made  subject  thereto. 

[Ed.  Note.— For  other  cases,  see  Meclianlcs* 
Liens.  Cent  Dig.  H  14, 15;  Dec.  Dig.  8  13.*] 

ComndsdoDerB*  Opinion,  Division  No.  1. 
Error  from  District  Court,  Okmulgee  Coun- 
ty; Wade  S.  Btanfleld,  Judge. 

Action  by  8.  M.  Oloyd  against  M.  a  Morris 
and  others,  copartners  doing  business  under 
ttie  firm  name  of  M.  O.  Morris  &  Co.,  con- 
tractors, and  Lb  R.  Moss,  snbcontractor,  as 
debtors,  for  balanees  due  on  material  tor- 
nidied.  and  against  the  City  of  Okmnlgeo. 
Oklahoma,  owner  of  real  jntq^erty,  for  fore- 
dosnre  of  alleged  materialman's  lioi  on 
said  propw^.  Judgment  for  plaintiff  against 
said  debtors,  and  for  defendant  City  of  Ok- 
malgee  denying  lien.  Plaintiff  toii^  «rror. 
Affirmed. 

Sbartel,  Keaton  &  Wells,  of  Oklahoma 
caty,  and  Matthews  &  Ellison,  of  Okmulgee, 
for  plaintiff  in  error. 

THACKBR,  0.  Plaintiff  in  error,  who  was 
plaintiff  below,  brought  this  action  to  recov- 
er of  contractors  doing  business  in  the  name 
of  M.  C.  Morris  &  Co.  and  of  a  subcontractor 
by  the  name  of  L.  R.  Moss  balances  of  fl,- 
289.50  and  $220.65.  respectively,  owing  for 
material  famished  them  and  by  them  used 
in  the  construction  of  a  city  ball  aud  fire  sta- 
tion for  and  owned  by  the  city  of  Okmulgee, 
and  to  foreclose  an  alleged  materialman's 
lien  upon  said  property  of  said  city.  Judg- 
ment was  given  as  prayed  against  contrac- 
tors and  subcontractor  for  the  debts  men- 
tioned, but  the  prayer  for  Judgment  estab- 
lishing and  foreclosing  said  lien  was  denied 
and  Judgment  given  in  favor  of  said  city. 
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from  which  adverse  judgment  plaintiff 
brings  error  here  for  review. 

The  only  question  to  be  considered  and  de- 
termined here  is  as  to  whether  the  lien  au- 
thorized by  section  4527,  Stat.  1893  (secQon 
S8(i2,  Rev.  Laws  1910),  will  attach  to  such 
property  of  a  city ;  and,  following  prior  de- 
cisions of  this  court,  we  are  of  the  opinion 
that  the  lien  claimed  did  not  and  could  not 
so  attach.  Western  Terra  Cotta  Co.  &  War- 
ren Smith  Hdw.  Co.  v.  Board  of  Education 
of  City  of  Shawnee  et  al.,  136  Pac.  695; 
Hutchinson  r.  Krueger  et  al.,  34  Okl.  23,  124 
Pac.  591,  41  li.  B.  A.  (N.  S.)  315;  Minnetonka 
Lumber  Co.  et  al.  v.  Board  of  Education  of 
City  of  Sapulpa,  139  Paa  284  (not  yet  official- 
ly reported). 

The  Judgment  of  the  trial  court  should  be 
afiinned. 

PER  CURIAM.  Adopted  In  wbol& 


<42  Okl.  207) 

FABMEBS'  STATE  BANK  OF  GRANITE 
V.  CITY  STATE  BANK  OF  HAMGUM. 
(No.  3529.) 

(Supreme  Court  of  Oklahoma,  fil&y  12,  1914.) 

(8i/ttalHU  hv  Court.) 

Appeal  and  Ebbob  (S  361*)— Dishissai.. 

A  petition  in  error  should  describe  the 
cause  wherein  it  is  claimed  the  error  occurred, 
and  the  Judgment  sought  to  be  reviewed.  A  pe- 
tition in  error  failing  to  describe  the  Judgment 
with  reasonable  certainty,  or  to  set  out  in  what 
«ause  or  court  the  judgment  was  rendered,  will 
be  dismissed. 

{Ed.  Note.— For  other  cases,  aM  Appeal  and 
Error,  Cent.  Dig.  U  1941-U69;  Uec.  Dig.  { 
361.*] 

Commissioners'  Opinion,  Division  No.  X. 
Error  from  County  Court,  Oreer  County; 
Jarret  Todd,  Judge. 

Action  by  the  City  State  Bank  of  Mangum 
against  G.  M.  Knlpe  and  the  Farmers'  State 
Bank  of  Granite,  garnishee.  Judgment  for 
plaintUC,  and  garnishee  brings  error.  Dis- 
missed. 

B.  F.  Van  Dyke,  of  Granite,  for  plaintiff  in 
error.  J.  U  Carpenter,  of  Hangnm,  for  de- 
fendant In  error. 

RITTENHOUSE,  C.  The  defendant  in  er- 
ror moved  to  dismiss  this  appeal  on  the 
ground  that  no  petition  In  error  had  been 
filed.  The  only  pleading  which  could  possibly 
be  Interpreted  as  a  petition  In  error  is  as  fol- 
lows; 


"In  the  Supreme  Court  of  the  State  of  Okla- 
homa. Farmers*  State  Bank,  Plaintiff  in  Er- 
ror, v.  City  State  Bank  of  Mangum,  Defendant 
in  Error.  Assignment  of  Error.  Comes  now 
the  plaintiff  in  error  and  assigna  as  error  of  the 
trial  court  that  the  court  erred  in  overraUng 
the  motion  for  a  new  trial  filed  in  the  lower 
court.  B.  F.  Tan  Dyke^  Attorney  for  Phuntiff 
in  Error." 

The  petition  in  error  should,  with  reason- 
able certainty,  dmribe  the  canse  wherein  it 
is  claimed  that  error  has  occurred,  and  the 
judgment  should  be  described  with  the  same 
reasonable  certainty.  The  petition  in  error 
in  this  cause  Is  not  entitled  a  petition  in  er- 
ror, does  not  describe  the  Judgment  appealed 
from,  does  not  set  forth  the  court  or  cause  In 
which  the  Judgment  was  rendered,  does  not 
contain  a  prayer  for  rtilef,  nor  is  the  case- 
made  referred  to  in  any  manner  as  a  part 
of  said  petition. 

The  object  of  the  petition  in  error,  as  pro- 
vided by  section  6069,  Comp.  Laws  1909,  is  to 
obtain  a  reversal,  vacation,  or  modlflcatloD  of 
the  Judgment  or  final  order,  and,  when  such 
Judgment  or  final  order  is  not  set  forth  in 
the  petition  in  error  with  reasonable  cer- 
tainty, the  same  is  insufficient 

In  the  case  of  Ketner  v.  Dillingham,  60 
Pac.  1098,1  the  court  h61d  nnder  a  dmUar 
statute: 

"Where  the  petition  in  error  docs  not  show  In 
what  case  or  court  the  judgment  was  rendered, 
nor  what  court  tried  the  ease,  nor  the  pkadiags, 
it  wiU  be  dismtsBed." 

See,  also,  Higgins  v.  Htgglns,  52  Pac  906;* 
Marvel  v.  White,  5  Okl.  736,  50  Pac.  87; 
Board  of  Commissioners  of  Woods  County  v. 
Oxiey,  8  Okl.  502,  58  Pac.  651 ;  King  t.  Horse 
Chief  Eagle,  23  Okl.  532,  101  Paa  1135; 
Gwinnup  et  al.  v.  Griffins  et  al.,  26  OkL  886, 
113  Pac.  909;  McMasters  v.  English  et  aL, 
26  Okl.  818,  110  Pac.  1070;  Wilson  v.  Mann. 
37  Okl.  475,  132  Pac.  487. 

The  purported  petition  in  error  In  this 
cause  Is  insufficient  to  confer  Jurisdiction  on 
this  court,  and  the  motion  to  dismiss  the 
cause  on  the  ground  of  the  insufficiency  of 
such  petition  should  be  sustained,  and  the 
cause  dismissed. 

PER  CURIAM.   Adopted  In  whole. 


*  Reported  is  full  la  tbe  Paeifle  Reporter;  re- 
ported «s  a  memorandum  decision  vltnont  oplalott 

In  6  Kan.  App.  921. 

■Reported  In  full  In  the  Pacific  Reporter;  re- 
ported as  a  memoraDdum  decision  witboat  opinion 
In  7  Kan.  App.  811. 
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(42  OU.  88) 

CENTRAL  LIGHT  &  FUEL  CO.  et  al  t.  TT- 
RON. (No.  8104.) 
(Supreme  Coart  of  Oklahoma.    May  12,  1914.) 

(Syllsbus  bu  the  Court.) 

1.  Maucious  Pbosecution  (8  22*)— Bight  or 
Action— Defenses— DiBECTiON  of  Verdict. 
In  an  acUoQ  for  malicioos  prOBecuUoo, 
growins  oat  of  a  crinunal  prosecution  of  the 
plaintiff,  where  the  prosecutor,  before  institut- 
ing the  criminal  proceedings,  obtained  the  ad- 
vice of  the  county  attorney,  and  then  and  there 
communicated  to  faim  all  the  facts  bearing-  on 
the  case,  reasonably  obtainable,  and  acted  upon 
the  advice  ^ven  honestly  and  in  good  faith,  the 
absence  of  malice  is  established,  the  want  of 

£ rotable  cause  negatived,  and  the  action  caimot 
e  sustained. 

[Ed.  Not«.— For  other  cases,  see  Malicious 
Prosecutioii.  Cent  IMg.  IS  45^;  Dec  Dig.  fi 
22.*] 

2..MAI.ICI0TJ8  PBOSEcnnoN  (I  22*)— Defbhs- 

Es— Advics  ot  Counsel. 

Prior  to  the  taking  effect  of  the  act  of 
March  19,  1910  (Sess.  Laws  1910,  p.  120,  c 
60),  section  24  of  which  provides  that  county 
attorneys  shaU  not  engage  in  the  private  prac- 
tice of  law,  the  fact  that  the  coanty  attorney 
was  a  member  of  the  prosecutor's  regularly  em- 
ployed firm  of  attorneys  was  not  of  itself  saffl* 
cieot  to  affect  the  rule  annoanced  in. the  fore- 
going paragraph. 

{Ed.  Note.— For  other  cases,  see  Malicious 
Prosecuaon,  Cent  Dig.  {i  45-48;  Dec.  Dig.  { 
22.*] 

a  MAuaions  Pbosecution  (8  24*)— Want  of 

Pbobablb  Cause— Pboof. 

In  an  action  for  malicious  prosecution, 
proof  of  the  acquittal  of  the  accused,  by  a 
lory  In  a  trial  in  a  ma^trate'a  court,  on  an 
uiformatlon  theretofore  sworn  out,  does  not  of 
itself  tend  to  show  want  of  probable  cause. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  H  49-65;  Dec.  Dig.  { 
24.*] 

Commissioners'  Oi^iiioii,  Division  No.  1. 
Error  from  District  Court,  Creek  County; 
Wade  S.  Stanfleld,  Jndg& 

Action  by  W.  H.  Tyron  against  the  Cen- 
tral Light  tt  Fuel  Company  and  another. 
Judgment  for  plaintiff,  and  defendants  bring 
error.  Beveraed. 

George  S.  Ramaey  and  C.  L.  Thomas,  both 
of  Muskogee,  and  Mann  &  Thiift,  of  Sapul- 
pa,  for  plalntUCs  In  error.  Thompson  ft 
Smith,  of  Sapulpa,  for  defendant  in  error. 

SHARP,  a  In  the  trial  court,  plalntltt 
recovered  Judgment  against  the  defendants 
for  $200  images  sustained  on  account  of 
alleged  malicious  criminal  prosecution  insti- 
tuted against  plaintiff  by  def^dant  Cantrell, 
the  local  manager  of  the  Central  Ught  & 
Fuel  Company.  D^endant^  answer  put  in 
issue  all  of  the  material  allegations  of  plain- 
tiff's petition,  and  specifically  denied  that  the 
criminal  prosecution  was  Instituted  mali- 
ciously and  without  probable  and  reasonable 
cause,  and  further  (barged  that  the  defend- 
aut  Cantrell,  acting  for  the  defendant  Cen- 
tral Light  &  Fuel  Compaoy,  prior  to  filing 
the  information  against  plaintiff,  advised 
with  the  county  attorney  of  Cre^  county, 


and  in  good  faith  put  before  him  all  the 
facts  to  him  known  concerning  the  contro- 
versy, and  was  by  said  connty  attorney  ad- 
vised to  swear  out  an  Information  against 
the  plaintiff  charging  him  with  larceny,  and 
that  acting  upon  said  advice,  and  in  good 
faith,  and  believing  the  plaintiff  guilty  of 
larceny,  the  said  defendant  Cantrell  made 
oath  to  the  Information  npon  which  plain- 
tiff's arrest  was  based.  Defendants  farther 
averred  that  there  was  probable  cause  for 
the  prosecution  and  arrest  of  plaintiff  on 
the  charge  of  larceny. 

The  criminal  charge  for  which  plaintiff 
was  arrested  was  the  larceny  of  a  small  6x7 
meter  bouse,  used  as  a  cover  or  protection  to 
defendant  company's  gas  meter.  The  de- 
fendant company  had  owned  two  idpe  lines 
and  two  meters,  the  former  of  which  lay 
across  the  tract  of  land  subsequently  leased 
by  the  plaintiff,  under  an  assignment  of  a 
pipe  line  right  of  way  from  the  Martin  Oil 
Company.  Oaa  of  the  pipe  lines  had  been 
removed  from  the  premises  In  March  preced- 
ii^  plaintiff's  arrest  Shortly  prior  to  the 
arrest,  the  valve  In  one  of  the  meters  on 
said  premises  needing  repair.  One  meter  was 
taken  away,  and  in  its  removal  the  small 
house  was  tamed  ov^.  Some  three  or  four 
days  thereafter,  this  house,  which  was  sit- 
aated  about  a  quarter  of  a  mile  from  plain- 
tUTs  bam,  was  found  to  have  been  moved 
from  its  former  site  to  a  place  within  100 
to  150  feet  of  plaintiff's  bam.  This  fact  was 
reported  to  defendant  Cantrell  by  Ell  With- 
row,  one  of  the  company's  employ^  There- 
after J.  D.  Smith,  the  defendant  company's 
pipe  line  siyierlntendent,  was  instructed 
defendant  Cantrell  to  investigate  the  mat- 
ter and  let  htm  know.  Smith  met  plaintiff 
at  Taneha  and  asked  him  if  he  would  return 
the  house,  to  which  plaintiff  gave  no  answer, 
except  to  tell  him  that  be  would  not  allow 
the  company  to  put  the  meters  back  on  the 
land;  that  they  had  agreed  to  take  their 
stuff  off  in  a  former  settlement  had  between 
ttiem.  Smith  then  called  up  Cantrell  orer 
the  ttiephone  and  Informed  him  that  he 
could  do  nothing  with  the  plaintiff,  and  that 
the  company  would  have  to  proceed  in  some 
other  way.  Thereupon  Cantrell,  not  know- 
ing what  steps  to  take,  ■  consulted  the  com- 
pany's regularly  retained  attorneys,  Manu 
&  Jackson,  for  the  purpose  of  obtaining  legal 
advice  as  to  how  to  obtain  possession  of 
the  meter  house.  L.  B.  Jackson,  of  the  firm 
of  Mann  ft  Jackson,  was  at  the  time  count.v 
attorney  for  Creek  county,  and  after  Can- 
trell had  related  to  him  all  of  the  focts 
growing  out  of  the  removal  of  the  house,  and 
his  efforts  to  regain  It,  as  reported  to  him 
by  Wltbrow  and  Smith,  the  company's  em-, 
ployto,  Mr.  Jackson  Informed  him  that  Ty- 
ron was  guilty  of  larceny  and  should  be  ar- 
rested. From  the  information  In  his  pos- 
session, Cantrell  at  the  time  believed  Tyron 
had  stolen  the  house,  but  had  called  upoit 
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counsel,  not  with  a  view  of  having  Tyron  ar- 
rested, but  for  the  purpose  of  recovering 
possession  of  the  company's  property.  When 
Informed  by  Jackson  that  Tyron  should  be 
arrested,  Cantrell  stated:  "I  said  I  didn't 
know;  you  ought  to  know,  being  county  at- 
torney." Jackson  then  called  In  his  ste- 
nographer and  dictated  a  criminal  informa- 
tion, which,  after  being  signed  by  him,  was 
also  signed  by  Cantrell. 

There  Is  no  testimony  in  the  record  tend- 
ing to  show  ill  will  toward  plaintiff  on  the 
part  either  of  Cantrell  or  any  other  of  the 
company's  employes.  Some  two  months 
prior  to  the  time  of  plaintiff's  arrest,  and 
when  defendant  company  was  proceeding  to 
take  up  one  of  its  pipe  lines  which  lay 
across  the  premises  occupied  by  the  plain- 
tiff, the  latter  objected  to  its  removal  until 
he  had  been  paid  certain  damages.  This  it 
appears  was  quickly  adjusted  and  paid. 
There  was  no  other  evidence  of  ill  will  or 
malice.  Subsequent  to  plaintiff's  arrest,  the ; 
defendant  company  replevlned  and  obtained  i 
possession  of  the  house.  Both  Cantrell  and ! 
Jackson  teetiSed  fully  as  to  the  former  ad- 
vising with  the  latter  concerning  the  remov- 
al of  the  bouse;.  This  evidence  is  undis- 
puted. 

On  the  part  of  plaintiff  In  error,  it  is  in- 
sisted that  there  was  a  total  want  of  any 
evidence  tending  to  prove  a  want  of  proba- 
ble cause  on  the  part  of  defendants  in  the 
procuring  of  plalntiCTs  arrest;  that  defend- 
ant Cantrell,  acting  for  the  Central  Light 
&  Fuel  Company,  having  communicated  to 
Mr.  Jackson,  the  coxinty  attorney,  all  of  the 
facts  bearing  on  the  case,  of  which  he  had 
knowledge,  and  having  been  advised  in  the 
premises,  and  having  acted  upon  the  advice 
received  honestly  and  In  good  faith,  there 
was  a  total  want  of  any  evidence  upon  which 
to  base  a  recovery.  In  this  we  think  coun- 
sel are  correct 

[3]  Proof  that  plaintiff  was  arrested  on 
the  complaint  of  defendant,  and  thereafter 
acquitted,  did  not  of  itself  tend  to  show 
want  of  probable  cause.  Llndsey  v.  Couch, 
22  Okl.  4,  98  Pac.  973.  The  guilt  or  Inno- 
cence of  defendant  In  error  of  the  charge 
laid  against  him  was  not  an  Issue  to  be 
determined  In  the'  trial  of  the  dvll  action 
for  damages. 

[1]  As  bearing  upon  the  question  of  the 
existence  of  probable  cause,  the  undisputed  \ 
evidence  showed  tliat  the  defendant  compa- 
ny was  the  owner  of  the  meter  house ;  that, 
shortly  after  the  meter  had  been  removed 
therefrom,  this  house,  situated  on  lands  oc- 
cupied by  plaintiff,  had  been  removed  from 
its  former  location  to  within  a  short  dls- 
*  tance  of  plalntlfTs  barn;  that,  being  accused 
by  one  of  defendant  company's  employes 
nith  having  taken  the  house,  plaintiff  did 
not  deny  the  charge,  but,  on  the  other  band, 
informed  said  employ^  that  defendant  com- 
pany must  remove  Its  stuff  from  tfae  prem- 
ises.   Motwithstanding  plaintiff's  acquittal. 


there  w'as  reasonable  ground  for  believing 
him  guilty.  However  this  may  be,  defend- 
ant company  having  taken  legal  advice,  and 
communicated  to  its  attorney  all  the  facts 
bearing  on  the  ease,  of  wlilcb  its  manager 
had  t>een  able  to  procure  information,  and 
having  been  advised  by  said  attorney,  who 
was  also  the  public  prosecutor,  that  an  of- 
fense had  t>een  committed,  and  having  bon- 
estly  and  in  good  faith  relied  upon  the  legial 
advice  so  given,  and  said  manager  having 
signed  a  criminal  complaint,  made  ont  and 
previously  signed  by  said  public  prosecutor, 
neither  are  liable  for  damages,  even  thong;b 
the  party  charged  with  such  offense  was 
afterwards  acquitted. 

[2]  Section  24  of  the  county  fee  and  salary 
act,  prohibiting  county  attorneys  from  en- 
gaging in  the  private  practice  of  law,  ap- 
proved March  19,  1910,  not  having  taken 
effect  until  00  days  after  the  adjournment 
of  the  Legislature,  and  the  arrest  having 
been  made  on  May  25th,  immediately  fol- 
lowing, the  question  of  the  propriety  or 
right  of  Mr.  Jackson  to  give  legal  advice  or 
counsel  with  clients,  concerning  other  tlian 
public  business,  is  not  Involved,  nor  Is  it  in 
any  way  brought  In  question.  Seas.  Laws 
1910,  p.  129. 

The  facts  are  not  unlike  those  in  BI  Reno 
Gas  &  Electric  Co.  v.  Spui^eon.  30  Okl.  88» 
118  Pac.  897,  where  the  question  of  the  ef- 
fect of  advice  of  counsel  as  a  defense  is 
considered  at  some  length.  It  is  conceded 
by  counsel  for  defendant  in  error  that  the 
principles  of  law  as  aimounced  by  tills  coart 
in  Llndsey  r.  Cou<di,  supra,  and  E\  Reno 
Gas  &  Electric  Co.  v.  Spurgeon,  snpra,  cor- 
rectly state  the  law,  but  that  the  facts  of 
the  instant  case  differ  from  those  before  tbe 
court  in  the  cases  mentioned.  In  this  latter 
regard  counsel  are  mistaken.  The  mere  fact 
that  Cantrell  failed  to  tell  Jackson  that  bis 
company  had  paid  plaintiff  fl5  for  damages 
some  two  months  before  was  of  no  consider- 
ation. It  was  not  even  claimed  by  plaintiff 
that  any  ill  feeling  had  grown  out  of  ttiis 
settlement  After  the  removal  of  the  house 
had  first  heen  reported  to  Cantrell,  he  in- 
structed his  superintendent  to  see  plaintiff 
concerning  its  return,  and  it  was  with  this 
in  mind  that  plaintiff  consulted  his  attor- 
neys. The  county  attorney  la  the  proper 
ofQcer  designated  by  law  for  the  purpose  of 
giving  advice  concerning  criminal  prosecu- 
tions, and  where  a  person,  acting  In  good 
faith  and  under  the  advice  of  such  counsd, 
is  led  to  institute  a  criminal  prosecution 
against  another,  and  thereafter  the  prosecu- 
tion fails,  the  prosecutor  does  not  thereby 
render  himself  liable  to  an  action  for  mall- 
clous  prosecution  or  to  any  other  action.  El 
Reno  Gas  &  Electric  Co.  v.  Spurgeon,  supra; 
Ross  V.  Bixon,  46  Kan.  550,  20  Pac.  955,  12 
L.  R.  A.  760,  26  Am.  St  Rep.  123,  and  note; 
Cooper  V.  Fleming,  114  Tenn.  40,  84  S.  W. 
801,  08  L.  R.  A.  849;  Le  Clear  t.  Perkins* 
103  Mich.  131,  61  N.  W.  867,  26  Zfc  B.  A.  627. 
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For  the  reasons  stated,  the  trial  court 
erred  lu  cverrnllng  the  defendants'  motion 
to  direct  a  verdict  in  their  behaU.  The 
jndgment  of  the  trial  court  should  therefore 
be  reTersed. 

P£R  CURIAM.   Adopted  in  vtaolfr 

(12  Okl.  19S)  3=» 

ST.  LOUIS  &  S.  F.  E.  CO.  v.  LINDSET, 
County  Treasurer,  et  aL 
(No.  3493.) 

(Supreme  Court  of  Oklabonia.   May  12.  1914.) 

(Syllabut  ly  the  Court.} 

Taxation  (§  608*)— Limitation  op  Auouht— 
,  Statutory  Pbovision— Injunction. 

For  ajllabuB,  see  St  LoaU  &  San  Fran- 
cisco Railroad  Go.  t.  n^ompson.  No.  2909,  36 
Okl.  138,  12S  Pac.  685. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  SS  1230-1241 ;  Dec.  Dig.  S  608.*] 

Commissioners'  Opinion,  DivlsioD  No.  1. 
Error  from  District  Goart,  Murray  County; 
R.  McMlltan.  Judge. 

Injunction  by  the  St  Louis  &  San  Fran- 
cisco Railroad  Company  against  J.  C.  Lind- 
sey,  County  Treasurer,  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror.  Reversed  and  remanded. 

See,  also,  135  Fac.  1053. 

W.  F.  Evans,  of  St  Louis,  Ho.,  and  R.  A. 
Klelnsehmldt,  of  Oklahoma  Oty,  for  plain- 
tiff in  error.  B.  W.  Fagan,  of  Davis,  and  Ira 
iBf .  Roberts,  of  Sulphur,  for  defendants  in  er> 
ror. 

RITTENHOUSE,  C.  This  action  was 
brought  by  the  plaintiff  in  error  to  enjoin  cer- 
tain taxes  in  Murray  county.  A  temporary 
injunction  was  granted,  afterward  dissolved, 
and  a  demnrrer  sustained  to  plaintiff's  peti- 
tion; then  the  cause  brought  here  for  re- 
view. Stipulation  was  altered  Into  and  filed 
in  this  cause  as  follows: 

"It  is  hereby  stipulated  and  agreed  by  and  be- 
tween the  parties  hereto  that  briefs  are  not  to 
be  filed  by  either  party  in  this  case  until  after 
the  determinatlrai  oy  this  court  of  the  case  of 
St.  Louis  &  San  Francisco  Railroad  Company 
V.  J.  P.  Thompson  et  al.,  No.  2909,  in  which 
the  construction  of  the  act  of  the  Legislature  of 
March  17,  1910,  is  hivolved. 

"It  is  further  stipulated  and  agreed  that 
should  the  contention  of  the  plaintiff  in  error  in 
said  cause  be  sustained  as  to  the  invalidity  of 
levies  producing  an  amount  in  excess  of  tbe  es- 
timates under  said  1910  law,  then  this  cause 
should  be  reversed,  and  the  demnrrer  overrul- 
ed; should  it  be  neld  by  this  court  In  tbat 
case  that  levies  producing  an  amount  in  excess 
of  the  estimates  under  the  said  1910  law  are 
not  invalid  to  that  extent  then  this  case  should 
be  affirmed;  should  said  case  No.  2909  be  de- 
cided by  thia  court  without  passing  upon  the 
question  of  law  involved,  then  the  parties  here- 
to shall  file  briefs  prior  to  the  submission  of 
this  cause  to  the  Supreme  Court." 

The  case  refeved  to  in  the  stipulation  (St. 
Louis  &  S.  F.  R.  Co.  y.  Thompson,  No.  2909) 
was  decided  by  this  court  on  December  S, 
1912,  and  is  reported  In  35  Okl.  138, 128  Fac. 


686 ;  and  the  Question  Involved  in  that  action 
was  decided  as  contemplated  by  tbe  above 
stipulation.  Tbe  Srst  paragraph  of  the  syl- 
labus is  as  follows: 

**By  reason  of  tbe  act  of  the  Legislature  enti- 
tled *An  act  to  provide  for  the  levying  of  tax- 
es on  an  ad  valorem  basis,'  etc.  (chapter  64, 
Session  Laws  1910,  p.  109),  tbe  county  excise 
board  is  without  power  to  levy  during  any  one 
year  for  township  purposes  fn  any  townsnip  a 
tax  in  excess  of  the  amount  estimated  by  the 
directors  of  said  township  as  necessary  to  de- 
fray the  current  expenses  of  said  township  dur- 
ing the  ensuing  fiscal  year  as  approved  by  the 
county  excise  board  and  an  additional  amount  of 
10  per  cent,  thereon  for  delinquent  taxes.  Any 
tax  levied  by  the  excise  board  in  excess  of  such 
an  approved  estimate  of  the  township  officers 
and  an  additional  10  per  cent  for  delinquent 
taxes  is,  as  to  such  acess  levied,  illegal  and 
void." 

Upon  the  stipulation  of  tbe  parties,  and 
under  the  decision  of  this  court  in  the  case . 
of  St  Louis  ft  S.  F.  R.  Co.  T.  Thompson,  su- 
pra, this  cause  should  be  reversed  and  re- 
manded, wltb  Instructiona  to  overmle  the  de- 
mnrrer. 

PER  CURIAM.  Adopted  Itt  Whole. 

""  (40  Okl.  740) 

STATE  ax  rel.  LOZTER  v.  B06LB  et  al. 
(No.  3439.) 

(Supreme  Court  of  Oklahoma.  May  12, 1014.) 

(SvUahut  hv  tJie  Court.) 

Appeai.  ano  Ebbob  <S  781*)— Review— Ab- 
BTBAcr  Questions. 

The  syllabus  in  Usher  LockridRe,  30  Okl. 
360,  130  Pac  136,  Is  made  the  syllabus  In  this 
case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  63-80,  3122;  Dec.  Dig.  { 
781.*] 

Error  from  District  Oourt,  Creek  County ; 
Wade  S.  Stanfleld,  Judg& 

Mandamus  by  the  State,  on  the  relation  of 
F.  S.  Lozier,  as  guardian  of  Josle  Tyler,  mi- 
nor, against  H.  H.  Bogle  and  others.  From 
Judgment  quashing  the  writ  and  overruling 
the  relator's  motion  to  tax  coats  to  the  de- 
fendants, he  brings  error.  Dismissed. 

Haskell  B.  Talley,  of  Tulsa,  for  plaintiff  In 
error.  Fryor  &  Rockwood,  of  Sapulpa,  for 
defmdanta  in  error. 

TURNER,  J.  On  November  29,  1910,  pur- 
suant to  tbe  motion  of  F.  S.  L^er,  as  guard- 
ian of  Josle  ^ler,  a  minor,  filed  in  the  di»- 
triet  court  of  Creek  county,  that  court,  with- 
out notice^  issued  a  peremptory  writ  <HE  man- 
damus, directing  H.  H.  Boyle,  J.  A.  Helton, 
and  W.  J.  Ladd  to  file  In  the  county  court  ct 
that  coun^,  in  a  certain  proceeding  ttieretn 
pending,  their  appraisement  of  certain  lands 
belonging  to  said  minor,  pursuant  to  an  order 
of  said  court  theretofore  made,  and  whidi 
said  appraisement  they  at  tbat  time  bad 
made,  executed,  and  acknowledged  as  requir- 
ed by  law,  but  had  failed  and  refused  to  file. 
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On  January  25,  1911,  came  defendants  before 
Wade  S.  StanOeld,  Judge,  and  made  a  show- 
Ing  to  the  court,  whereupon  the  court  found, 
among  other  things: 

"That  there  never  has  been,  at  any  time,  an 
appraisement  as  required  by  law,  made  by  the 
guardian  appointed  in  this  case,  that  the  ap- 
pointment of  the  appraisers  by  the  county  court 
was  void,  and  tiiat  in  the  opinion  of  this  court 
the  writ  of  mandamus  heretofore  issued  in  this 
case  ought  not  to  have  been  issued  until  no- 
tice was  served  upon  the  parties  and  an  oppoiv 
tunity  given  them  to  be  heard." 

It  also  appears  that  on  December  2d  the 
mandate  of  the  court  had  been  obeyed,  and 
that  the  reason  the  appraisement  had  not 
been  sooner  filed  was  because  the  appraisers, 
acting  under  the  advice  of  the  county  judge, 
had  refused  to  file  the  same  until  their  fees 
for  making  same  were  paid.  Thereupon  the 
court  in  effect  quashed  the  writ  and  over- 
ruled the  motion  of  the  plaintiff  to  tax  de- 
feudants  with  the  co-sts.  Plaintiff  brings  the 
case  here. 

As  it  appears  from  the  Journal  entry  that 
the  hearing  was  for  the  purpose  ouly  of  tax- 
ing the  costs,  we  decline  to  aay  whether  the 
court  erred  in  quashing  the  writ,  for  the  rea- 
son that  a  determination  of  that  question  can 
only  be  useful  In  determining  who  should 
pay  these  costs.  This  case  Is  ruled  by  Fisher 
v.  Lockrldge,  35  Okl.  360, 180  Pbc  136,  where 
we  said: 

"Abstract  or  hypothetical  questions,  discon- 
nected from  the  granting  of  actual  relief,  or 
from  the  determination  of  which  no  practical  re- 
lief can  follow,  except  the  awarding  of  the  costs, 
will  not  be  determined  on  appeal,  but  the  cause 
wQl  be  dismissed." 

Dismissed. 


(4S  ou.  mj 

DB  HABT  OIL  CO.  v.  SMITH  at  at 
(No.  3523.) 

(Supreme  Court  of  Oklahoma.   May  12,  1914.) 

(Bt/Uabut  hv  the  Court.) 

1.  Appeal  and  Ekbok  (|  773*)— Bbibfb— De- 
fendant in  Ebbob— Faiujbb  to  Fiia— Rb- 

VIEW. 

Where  plaintiff  in  error  has,  in  compliance 
with  the  rules  of  the  court,  served  and  filed  his 
brief,  hut  the  defendant  in  error  has  neither 
filed  nor  offered  excuse  for  failure  to  file  brief, 
the  court  is  not  required  to  search  the  record  to 
find  a  theory  upon  which  the  Jnd^ent  may  be 
sustained,  and  may  reverse  the  case  in  accord- 
ance with  the  prayer  of  the  plaintiff  in  error 
if  the  brief  filed  appears  reasonably  to  sustain 
such  action. 

[Ed.  Noto^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SI  3104. 3108-3110;  Dec.  Dig. 
8  773.*] 

2.  Replevin  ({  01*)— Pbiha  Facie  Case— In- 

BTBUcnoNS. 

Where  plaintiff  in  replevin  has  made  out  in 
evidence  prima  facie  proof  of  ownership  and 
right  to  immediate  possession  of  property,  it  is 
error  to  instruct  the  jury  that  if  they  find  "from 
alt  the  evidence  that  the  plaintiffs  are  the  owners 
of  the  oroperty,  and  that  the  same  has  never 
been  sold  by  them,  or  through  any  court  having 
jurisdiction  to  sell  the  same,  and  that  tbpre  are 
no  liens  against  the  same  in  Unat  of  the  defend- 


ants and  against  the  plaintiffs,  you  would  be  au- 
thorized to  find  for  the  plaintiffs,"  as  such  in- 
struction in  effect  places  upon  plaintiff  the  bar- 
den  of  proof  specifically  negativing  such  sales 
and  such  liens  and  is  too  broad. 

(Ed.  Note.— For  other  cases,  see  Replevin. 
Cent.  Dig.  H  354-359;  Dec  Dig.  {  91  »T 

3.  Replevin  (|  68*)— Genbbal  Denial — Ef- 

FECT. 

In  an  action  in  replevin,  a  general  denial 
of  the  petition  entitles  defendants  to  make  nnj 
defense  which  would  defeat  the  plaintiffa*  claim 
of  ownership  and  right  of  possession. 

[Ed.  Note.— For  other  cases,  see  Reidevis. 
Cent.  Dig.  if  257-279;  Dec  Dig.  |  69.*] 

Commissioners'  Opinion,  Divtsion  No.  1. 
Error  from  County  Court.  Rogers  County ; 
H.  Tom  McEnight.  Judge. 

R^levin  by  the  De  Hart  Oil  Company 
against  Elarl  Smith  and  another.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Reversed  and  remanded. 

John  T.  Ezzard  and  C.  B.  HoltzendorlT, 
both  of  Glaremore,  tor  plaintiff  In  error. 

THACKEB,  C.  Plaintiffs  in  error,  as 
plaintiffs  below,  alleging  ownership  and  rlg^ht 
of  Immediate  possession  in  themselves  and 
that  defendants  in  error,  who  were  defend- 
ants below,  unlawfully  and  wrongfully  de- 
tained in  their  possession  certain  personal 
property  of  the  value  of  f400,  to  th^  dam- 
age by  the  detention  amounting  to  $200, 
brought  this  action  in  replevin  for  said  prop- 
erty and  said  damages;  and  the  defendante, 
besides  certain  affirmative  auctions  which 
at  best  do  not  enlarge  the  issues  raised  by  a 
general  denial  (Bancroft-Whitney  Co.  v.  May- 
field.  Constable,  et  aL,  36  OkL  S35,  129  Pac. 
702,  and  Street  t.  Morgan,  64  Kan.  85,  67 
Pac.  448),  and  need  not  be  further  noticed 
here,  answered  by  a  general  denial,  which 
entitled  them  to  make  any  defense  which 
would  defeat  plaintiffs'  claim  of  ownersh^ 
and  right  of  possession  as  against  them. 
Payne  v.  McCormick  Harvesting  Machine  Co- 
ll Okl.  318,  66  Pac.  287.  The  case  was  tried 
to  a  Jury,  and  the  verdict  and  Judgment  were 
for  defendants. 

[1]  Plaintiffs  in  error  filed  case-made  with 
their  petition  in  error  in  due  time  and,  in  ac- 
cord with  the  rules  of  this  court,  have  served 
and  filed  their  brief;  but  the  defendants 
have  neither  filed  nor  offered  excuse  for 
failure  to  file  brief;  and  In  such  cases  this 
court  is  not  required  to  search  the  record  for 
a  theory  upon  which  to  sustain  the  judg- 
ment, but  may  reverse  the  same  according  to 
the  prayer  of  the  plaintiffs  In  error  If  their 
brief  filed  appears  reasonably  to  sustain  such 
action.  See  First  National  Bank  of  Salllsaw 
V.  Ballard  et  aL,  139  Pac.  293,  and  cases 
there  cited. 

[2]  The  court,  over  objection  by  plaintiff. 
In  the  fifth  instruction  to  the  jury,  said: 

"You  are  instructed,  gentlemen  of  the  jury, 
that  if  you  find  in  this  case,  from  all  the  evi- 
dence, that  the  plalntiffii  are  the  owners  of  the 
property,  and  that  the  same  has  never  been 
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sold  by  tbem,  or  throagb  koj  court  having  ja- 
riadiction  to  sell  the  same,  and  that  there  arc 
no  liens  against  the  same  in  favor  o£  the  defend- 
ants and  against  the  plaintiffs,  you  would  be 
autiiorized  to  find  for  the  plaintiffs." 

This  Instruction  Is  too  broad,  and  In  ef- 
fect places  the  burden  upon  plaintiffs  to 
prove  that  tbe  property  had  never  been  sold 
b7  them,  that  there  had  been  no  judicial  sale 
of  the  same  without  regard  to  wliether  such 
sale  afTected  their  rights,  and  that  there  was 
no  lien  upon  the  same  In  favor  ot  det^d- 
ants  and  against  plaintiffs ;  and  In  our  opin- 
ion this  was  error  necessltattng  a  reversal 
of  this  case. 

[3]  In  the  absence  of  proof  that  plalntifCs 
had  sold  the  property  so  aa  to  defeat  their 
rlf^t  of  recovery  In  tUs  action,  and  in  the 
absence  of  proof  of  a  Judicial  sale  which 
would  preclude  thdr  right  of  recovery,  and 
in  the  absence  of  proof  of  a  lien  under  which 
defendants  acquired  a  right  of  possession,  it 
appears  that  plalntUfii  were  entitled  to  re- 
cover In  the  present  case  merely  upon  their 
prima  fade  proof  of  ownership  and  right 
of  possession;  but  the  Instruction  under 
conslderatton,  especially  when  considered  in 
connection  with  instruction  No.  8,  to  the  ef- 
fect that  the  burden  was  upon  plalntlfb  to 
make  out  their  case,  was  not  satisfied  by 
such  absence  of  proof  ot  sales  and  liens,  but 
required  spedflc  proof  negativing  the  same. 

If  defendants  desired  to  overcome  plain- 
tUTs  prima  facie  proof  of  ownership  and 
right  to  recover  Immediate  possession  and  to 
defeat  plaintiffs'  action  by  showing  that  they 
bad  acquired  titie  and  right  of  possession  or 
the  right  of  possession  alone  by  virtue  of 
any  sale  of  tbe  property  plaintiffs,  any 
judicial  aale  of  tbe  same,  or  any  lien  there- 
on, the  burden  of  proof  was  upon  the  de- 
fendants and  not  the  plaintiff  as  to  such 
showing. 

At  first  blush  and  wltiiout  more  than  a  cas- 
ual examination,  there  appear  to  be  other 
errors  which  might  require  a  reversal  of 
this  case ;  but,  if  there  be  such  other  errors, 
they  are  such  that  we  cannot  think  that  up- 
on another  trial  they  will  be  repeated,  aud 
we  deem  It  unnecessary  to  discuss  same. 

For  the  reasons  hereinbefore  stated,  this 
case  should  be  reversed  and  remanded  for 
a  new  trial. 

PER  CnBIAM.  Adopted  in  whole. 
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NICHOLSON  T.  BABNES.   (No.  8701.) 
XSupreme  Court  of  Oklahoma.  Hay  12,  1914.) 

(Syllahut  by  the  Court.) 

Appeai.  and  Ebbob  (g  773*)— Failube  to  Filb 

Briep— Dismissal. 

Where  plaintiff  in  error  has  filed  do  brief, 
as  required  by  rule  7  of  this  court  (38  Okl.  vi. 
137  Pttc.  Ix),  the  appMl  wUl  be  dismiBsed  for 
want  of  prosecution. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  K  8104,  8108-3110;  Dec. 
Dig.  3  773.*] 


Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Cherokee  County ; 
John  H.  Pitchford,  Judge. 

Action  by  Mary  C.  Barnes  against  Sam  P. 
Nicholson.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Dismissed. 

A.  A.  Davidson,  of  Muskogee,  and  J.  I. 
Coursey,  of  Tahlequah,  for  plaintiff  in  error. 
J.  Berry  King,  of  Tahlequah,  for  defendant 
In  error. 

BITl^NHOnSE,  a  Tbe  petition  In  error 
and  transcript  of  Uie  record  in  this  case  was- 
filed  in  this  court  March  18,  1012  ;  neither 
party  has  filed  a  briet  nor  have  they  oflw- 
ed  any  excuse  for  the  failure  to  do  so.  It  Is 
evident  that  the  proceedings  liave  been  aban- 
doned. The  petition  In  error  should  there- 
fore be  dismissed  for  want  of  prosecution  un- 
der rule  7  of  this  court  (38  Okl.  vl,  137  Pac. 
tx).  Eads  V.  Ottowa  County  et  al..  188  Pac. 
796;  Terry  v.  Coker,  138  Pac.  814. 

PEB  CUBIAM.  Adopted  in  wholes 


(42  Okl.  2U) 
CLOUOH  T.  CITT  OF  SULPHUR  et  al. 
(No.  3546.) 

(Supreme  Court  of  Oklahoma.  May  12,  1014.) 

(Syllahus  &i/  the  Court.) 

1.  MUNICIFAI.  COBPOBATIONS  (S  671*)— SlDB- 

WALK  Obstruction— iHJUKcrroK— INDOVIDU- 

AL  RiauT  TO  Sue. 

■\Vhen  an  obstruction  merely  affects  an  In- 
diTidual's  right,  in  common  with  tbe  public,  to 
paas  over  a  sidewalk,  the  individaal  suffers  no 
injury  different  in  kind  from  the  pabSc,  and  has 
no  private  right  Of  action. 

[Ed.  Note.— For  other  caBes*  see  Munidpal 
Corporations.  Cent  Dig.  ff  1447-1460;  Dec 
Dig.  S  671.  •] 

2.  Municipal  Cobpobations  (|  671*)  —  Side- 
walk ObSTBUCTION— iNJUNfmOH- Pbivatb 

iNMviDUAL— Special  Injubt. 

A  private  person,  invoking  tiie  aid  of  eoni- 
ty  to  restrain  a  pnblic  improvement  alleged  to 
tie  an  obstruction,  must  allege  some  special  in- 
jury peculiar  to  herself,  aside  from,  and  inde- 
pendent of,  the  general  injury  to  the  public. 

[Ed.  Note.— For  other  eases,  see  Moidcipal 
Corporations.  Cent  Dig.  H  1447-1450;  Dec 
Dig.  I  671.*] 

3.  MuNicoFAL  Cobpobations  (S  671*)  — Siok- 
WALK  OBSTBUCTION— Injunction— Fbivats 
Individual— iNCONVENaENCE.  . 

The  mere  fact  that  tbe  obstruction  in  tbe 
sidewalk  would  inconvenience  tbe  plaintiff  In 
going  to  and  from  her  home  to  other  parts  of 
the  city  does  not  constitute  sucb  a  special  dam- 
age as  to  entitle  her  to  maintain  injunction. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent.  iHg.  jg  1447-1460;  Dec 
Dig.  {  671.*] 

Commissioners'  Opinion,  Dirision  No.  1. 
Error  from  District  Court,  Murray  County; 
B.  McMillan,  Judge. 

Suit  by  Mary  Clough  against  the  City  of 
Sulphur.  Okl.,  and  Georgia  Ward.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Affirmed. 


*For  otbar  cams  see  sama  topic  and  saetim  NUMBBR  in  Doe.  Dig.  ft  Am.  Dig.  K«y-No.  Strim  h  Bep'r  InAana 
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This  Is  an  action  to  enjoin  the  defenclants 
from  constructing  a  cement  sidewalk  In  front 
of  lot  4,  In  block  42,  of  Sulphur,  Okl.  The 
grounds  relied  on  for  the  injunction  are: 
That  the  dty  bad  established  a  grade  in 
front  of  lots  4  and  5,  in  said  block ;  that  the 
plaintiir  had  constructed  a  cement  sidewalk 
In  front  of  lot  5,  on  the  grade  so  established ; 
that,  after  the  construction  of  said  sidewalk 
by  the  plalntlfr,  the  defendant  Georgia  Ward 
refused  to  construct  a  sidewalk  in  front  of 
lot  4,  in  said  block,  on  the  grade  so  estat>- 
lished,  and  that,  because  of  such  refusal, 
said  grade  was  by  the  city  changed ;  that,  it 
the  defendant  be  permitted  to  construct  a 
cement  sidewalk  on  the  new  grade,  the  step 
or  drop  caused  thereby  would  be  a  danger- 
ous obstruction  in  said  sidewalk,  making  the 
same  Impassable,  obstructing  the  passageway 
to  the  house  and  home  of  plaintiff,  and  pre- 
venting plaintiff  and  her  family  from  using 
said  sidewalk;  that  it  will  greatly  depreciate 
the  value  of  plaintifTs  premises,  will  work  a 
great  and  Irreparable  injury  and  damage 
thereto ;  and  that  said  plaintiff  has  no  ade- 
quate remedy  at  law.  To  these  allegations 
the  defendants  demurred  on  the  ground  that 
the  same  failed  to  state  facts  safflcient  to 
constitute  a  cause  of  action,  which  demurrer 
was  by  the  court  sustained,  and  the  cause 
brought  here  for  review. 

Sam  Clough  and  Geo.  M.  Nicholson,  both 
of  Sulphur,  for  plaintiff  In  error.  Ira  M. 
Roberta,  of  Sulphur,  for  defendants  in  error. 

RITTENHOUSB,  a  (after  stating  the 
facts  as  above).  The  plaintiff  was  not  enti- 
tled to  an  injunction  against  the  defendants, 
restraining  them  from  constructing  a  side- 
walk on  the  grade  so  changed,  on  the  ground 
that  the  plaintiff  would  sustain  damages  as 
a  result  of  such  improvement  Plaintiff  hav- 
ing an  adequate  remedy  at  law  for  any  dam- 
ages sustained,  and  there  Is  no  special  dam- 
age or  injury  alleged  in  the  petition.  Ed* 
ward  v.  Thrash  et  al.,  26  Okl.  472,  109  Pac. 
832,  13S  Am.  St  Rep.  975;  Clemens  v.  Conn. 
Mutual  Life  Ins.  Co.,  184  Ma  46,  82  S.  W.  1, 
67  L.  R.  A.  362,  106  Am.  St.  Rep.  626 ;  Mc- 
Mahon  &  Perrin  t.  St.  Louis,  Ark.  &  Texas 
R,  Co.,  41  La,  Ann.  827,  6  South.  640;  Dele- 
ware  County's  Appeal,  119  Pa.  159,  13  Atl. 
62;  Spencer  v.  Point  Pleasant  Ohio  R.  Co., 
23  W.  Va.  406;  Moore  v.  City  of  Atlanta,  70 
Ga.  611 ;  Fleming  v.  <aty  of  Rome,  130  Qa. 
383.  61  S.  I).  S;  Gray  et  al.  v.  Dallas  Termi- 
nal R.  &  Union  Depot  Co.,  13  Tex.  Civ.  App. 
158,  36  S.  W.  352 ;  Stetson  v.  C.  &  E.  R.  Co.. 
75  ID.  74;  City  of  McAlester  v.  McMurray, 
26  Okl.  517.  109  Paa  838. 

It  will  be  seen  from  the  allegations  of  the 
petition  that  the  obstruction  and  nuisance 
asked  to  be  restrained  Is  not  such  a  special 
or  peculiar  injury  to  the  plaintiff  from  which 
equity  will  relieve.  From  such  obstruction 
and  nuisance  alleged  to  exist  the  plaintiff  has 
an  adequate  remedy  at  law.  In  order  to  In- 
voke equltfi  plaintut  would  have  to  allege 
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that  she  would  suffer  some  injury  from  the 
obstruction  or  nuisance  which  is  in  its  nature 
special  or  peculiar  to  her,  and  different  in 
kind  from  that  to  which  the  public  is  subject- 
ed. To  constitute  such  special  injurj-,  there 
must  be  an  invasion  or  violation  of  plaintiff's 
private  rights,  as  distinguished  from  ttiat  to 
which  the  public  is  Injured  ur  damaged.  The 
allegations  contained  In  the  petition  are  that 
the  walk  so  constructed  on  the  new  grade 
would  cause  a  step  or  drop  of  about  two  feet, 
which  would  be  a  dangerous  obstruction  and 
thereby  obstruct  said  sidewalk,  making  the 
same  impassable,  and  which  would  obstruct 
the  passageway  to  the  house  and  home  of 
plaintiff  and  prevent  her  and  her  family  from 
using  said  sidewalk.  These  are  not  allega- 
tions of  a  special  Injury  peculiar  to  plaintUT, 
but  such  Injury,  if  any,  as  would  be  common 
to  the  entire  publia 

It  has  been  said  In  2  Elliott  on  Roads  and 
Streets,  S  S51,  that  where  an  unlawful  ob- 
struction merely  affects  an'  Individual's  right, 
in  common  with  the  public,  to  pass  over  the 
highway,  the  individual  suffers  no  injury  dif- 
ferent In  kind  from  the  public  and  has  no  pri- 
vate right  of  action. 

[1]  In  tbe  case  of  Brown  v.  Florida  Chau- 
taqua  Ass'n.  59  Fla.  447.  52  Soutli.  802,  it  was 
held: 

"If  an  unlawful  obstruction  in  a  public  hif^- 
way  merely  Interferes  with  the  right  of  pas- 
sage that  IB  common  to  all,  and  no  individnal 
rights  are  spedailr  or  peculiarly  injund,  re- 
lief should  be  had  thtooch  the  proper  public 
aathorlties." 

See,  also,  Pedrlck  t.  Ralegh  &  P.  8.  R. 
Go.,  143  N.  G.  485^  65  S.  B.  877.  10  li.  R.  A. 
(N.  S.)  664:  Bischof  T.  Merchants'  Nat. 
Bank,  76  Neb.  838,  106  N.  W.  996,  S  L.  K.  A. 
(N.  S.)  486;  Guttery  t.  Glenn,  201  lU.  276,  06 
N.  B.  805;  Zettel  West  Bdnd.  79  Wis.  S16, 
48  N.  W.  379,  24  Am.  St  Rep.  71S;  Roberta 
T.  S.  a  ft  P.  R.  Co.,  73  Neb-  S.  102  N.  W.  60. 
2  I..  R.  A.  (N.  S.)  272.  10  Ann.  Ou.  902. 
It  was  said  In  Joyce  on  Nuisances,  {  218: 
"In  case  of  a  public  nuisance  affecting  the 
highway,  the  right  of  an  iDdividual  to  obtain 
an  iojuQction  is  not  recognized  unless  be  has 
suffered  some  private  and  material  damage  or 
injury  differing  in  kind  from  that  suffered  by  the 
public  at  large.  The  ^st  of  the  acti<Hi  in  this 
class  of  cases  Is  the  private  injury,  and  the 
plaintiff  must  allege  and  prove  some  special 
damage  different  ia  kind  from  that  suffered  in 
common  with  the  public." 

[21  It  was  held  in  Siskiyou  L.  &  M.  Co.  v. 
Rostei,  121  Cal.  511,  53  Pac.  1118,  that  any- 
thing which  Is  an  obstruction  to  a  public 
street  or  highway  constitutes  a  public  nui- 
sance, and  a  private  individual  could  not 
maintain  an  action  to  abate  such  nuisance, 
without  alleging  ttiat  the  plaintiff  would  suf- 
fer special  Injury. 

In  McKay  v.  aty  of  Enid.  26  Okl.  275.  109 

Pac.  520,  30  L.  B.  A.  (N.  8.)  1021,  it  was  said: 

"An  action  cannot  be  maintained  by  a  private 
person  for  an  Interference  with  or  an  obetruc- 
tion  in  a  public  highway  constituting  a  public 
nuisance,  unless  he  Is  tbeiel^  specially  injared 
in  some  way  not  common  to  tne  public  at  larger" 
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[S]  It  l8  alleged  tbat  tbe  lots  are  in  the  dty 
of  Sulphur,  and  It  necessarily  follows  that 
there  are  other  lots  and  blocks  in  said  dty, 
and  tbat  the  drop  of  two  feet  In  the  sidewalk 
would  not  only  Injure  the  plaintiff  but  would 
Injure  other  owners  of  lots  In  said  neighbor^ 
hood  to  tbe  same  extent  This  case  is  not 
one  In  which  the  only  manner  of  ingress  and 
egress  to  the  plaintiff's  house  and  home  has 
been  obstructed,  but  the  allegation  Is  tbat 
the  plaintiff  and  her  fomily  cannot  use  this 
particular  sidewalk  on  account  of  such  drop 
of  two  feet.  The  mere'  fact  that  tbe  obstruo- 
tion  in  tbe  sidewalk  would  inconvenience  tbe 
plaintiff  In  going  to  and  from  her  home  to 
other  parts  of  the  dty  does  not  constitute 
mcb  special  damage  aa  to  entitle  her  to 
maintain  injunction. 

We  therefore  conclude  that  the  petition 
does  not  state  facts  suffident  to  constitute  a 
cause  of  action,  and  that  the  demurrer  was 
properly  sostalned.  Tbe  cauae  should  there- 
fore be  affirmed. 

PES  OUBIAM.  Adopted  In  whola 
(«  Okl.  98) 

NATIONAL  UNION  t.  KELLET,  (No.  8200.) 
OSuprcme  Court  of  Oklahoma.    May  12,  1914.) 

1.  IKSUBANCB  (I  292*)— Lire  POUCT— Bebaoh 
07  WaBRANTT, 

A  breach  of  warranty  tbat  insured  baa  not 
had  medical  advice  daring  tbe  last  five  years 
will  render  void  a  contract  of  life  inauranot  ooo- 
didoned  thereon. 

lEd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  SI  691,  692 ;  Dec  Dig.  |  292.*] 

2l  InsDRANCi  (S  646*)— Lira  Pouct— Bbuob 

OF  WABRANTT— BOBDEN  OF  PBOOF. 

The  burden  of  proof  is  tm  the  Insnrer  to 
Aow  ootnM  the  Insored's  warranty  tbat  he  has 
Bot  had  mediad  advice  during  the  last  five 
years. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  DIf.  H  1655,  1S45-1668;  Dea  Dig.  | 
«46.*] 

S.  iNSUBAiroB  a  688*)— Wabbautt— Bbbaoh— 

DBTXRUIHATION— QUBRION  OF  FAOt. 

The  question  as  to  whether  a  statement  of 
the  insured,  warranted  to  be  true,  is  untrue  Is 
ordinarily  one  for  tbe  Jury,  or,  where  a  jury  is 
waived,  tor  tbe  Jndge  as  tbe  trier  of  tbe  facts. 

[Ed.  Note.— For  other  cases,  see  Inrarano% 
Cent  Dig.  11  lese.  1732-1770;  Dee.  mg.  f 
668.*] 

i.  EvioBNOi  (S  688*)  —  Credit  —  Mahnes  of 

TBSTimwo. 

The  manoer  in  which  a  witness  testifies 
■ay  tend  to  discredit  htm. 

[Ed.  Note.— For  other  cases,  see  Bridenee, 
Cent  Dig.  f  2437;  Dec  Dig.  |  688.*] 

0.  ImrURAIfCE   (S  665*)— GONOLDBireNSBa  OF 

Testimont. 

The  jury,  or  judge  where  a  jury  is  waived, 
la  not  bonnd  to  find  a  fact  untrue  wbldi  an  In- 
nred  baa  stated  and  warranted  to  be  true, 
where,  in  order  to  do  so,  be  must  believe  the 
faidefinite  testimony  of  a  witness  who  is  ob- 
viously deflcieot  in  memory  in  respect  to  the 
matter  about  which  he  testifies,  whose  answers 
were  freqnently  not  responsive  to  tbe  questions. 


and  whose  testimony  Is  inconaiatent  with  or  In 
any  manoer  contradicted  by  other  evidence. 

[Ed.  Note.— For  other  cases,  aee  Insorance, 
Cent  Dig.  81  1555,  1707-1728;  Dec.  Dig.  f 
665.*] 

Commisalwen^  Opinion,  Division  No.  1. 
EfaTor  from  County  Court,  Pottawatomie 
County ;  Boas  F.  Lockrldge,  Judge. 

Action  by  Onle  M.  Kelley,  beDeflcUry, 
against  the  National  Union,  a  life  Insnianoe 
corporation,  on  a  policy.  Judgmmt  for, 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Gilbert  &  Bond,  of  Oklahoma  City  (Geo.  P. 
KIrby,  of  Toledo,  Ohio,  of  eounsell,  for  plain- 
tltt  in  error.  8.  P.  Freeling,  B.  B.  Hood,  and 
I.  G.  Saundos,  all  of  Bhawne^  fbr  defmd- 
ant  In  error. 

THACKER,  C.  Plaintiff  In  error  will  be 
designated  as  defendant  and  defendant  in  er- 
ror as  plaintiff,  in  accord  with  their  respec- 
tive titles  In  the  trial  court 

Plaintiff,  as  benefldary,  sued  and  recovered 
Judgment  for  $1,000  against  defendant  a 
fraternal,  mutual,  beneficial,  insurance  asso- 
datlon,  upon  a  policy  of  insurance,  or  bene- 
fit certificate,  taaued  May  26,  1910,  In  compli- 
ance with  the  application  and  upon  the  life 
of  plaintiff's  husband,  Alvis  M.  Kelley,  who 
died  November  28, 1910,  a  member  of  defsnd- 
ant's  McLoud  Coundl  No.  41. 

The  said  benefit  certtflcate  recites: 

"This  certificate  is  granted  upon  the  ezpnaa 
condition  that  all  atatanenta  and  recommendap 
tiona  made  by  said  member  in  bis  application 
for  membership  In  said  coancil  and  ali  state- 
ments to  the  medical  examiner  by  him  are  true. 
*  *  *  The  application  of  the  member,  a 
copy  of  which  Is  hereto  attached,  and,  hereby 
made  a  part  of  this  certificate.  This  certificate, 
the  articles  of  incorporation  of  the  National 
Union,  the  laws  now  in  force  or  hereafter  en- 
acted, and  the  said  application  for  membership 
shall  constitute  the  contract  between  the  said 
National  Union  and  the  said  member.  •  •  • 
If  these  conditions  are  faithfully  complied  with, 
the  National  Union  hereby  womlsea  and  agrees 
to  pay  out  of  its  benefit  fund  to  Onie  H.  Kelley, 
wife,  fl,000.00,"  pursuant  to  the  provisions  of 
tbe  laws  of  tbe  order  upon  proof  of  death  of 
said  Alvis  M.  Kelley,  and  upon  surrender  of 
this  .certificate. 

The  application  mentioned  in  said  certlfl- 
cate  contains,  anumg  other  things,  the  fol- 
lowing: 

"I  herein  consent  and  agree  that  any  antme 
statements  made  above,  or  to  tbe  medical  ex- 
aminer, or  any  concealment  of  facts  by  me  in 
this  application,  in  regard  to  my  health,  habits, 
or  circomstancea,  perscmal  or  family  history, 
or  my  suspension  or  expulsion  from  or  volnn- 
tary  severing  of  my  connection  vrlth  tbe  «dcr, 
shall  forfeit  tbe  right  of  myself  and  my  family 
or  beneficiary,  to  all  benefits  and  privileges 
therein.    *    •  • 

"Medical  Examlner'a  Blank. 
•  •••••• 

"18.  A.  For  what  have  you  had  medical  ad- 
vice during  the  last  five  years.    A.  No.  B. 

Dates?    B.   .    C  Duration?    C.   . 

I  >.  Name  and  address  of  physician  or  pbyricians 

...iisulted?    D.   . 

"14.  Have  you  named  everything  for  which 
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yoa  have  had  medical  advice  during  the  last 
five  years?   Answer  yes  or  no.   Yes.   •   *  • 

"16.  Have  you  ever  had  any  of  the  follow- 
ins  disorders  or  diseases?  •  *  •  Oaocer  or 
any  tumor?  No.   •   *  * 

"I  hereby  warrant  that  the  answers  to  the 
above  questions  are  true.    *    •    • " 

The  defendant's  own  medical  examiner.  Dr. 
M.  C.  HIU,  made  personal  examination  ot  the 
insured  at  the  time  of  the  latter's  applica- 
tion, and,  in  answer  to  the  25  questions  he 
was  required  to  answer  by  defendant's  print- 
ed form  of  application  used,  this  examiner 
certified  to  facts  indicating  the  Insured  to  be 
in  fit  pliyslcal  condition,  including  as  one  of 
,  his  answers  the  fact  that  this  examiner  be- 
Ueved  the  insured's  foregoing  answers  to  be 
true. 

The  defendant's  answer  alleged  that  each 
and  all  of  the  foregoing  answers  of  Alvls  M. 
Kelley  in  said  medical  examination  were  not 
true,  in  that  he  had  had  medical  advice  dur- 
ing the  last  five  years  preceding  the  date  of 
his  application,  in  that  he  had  not  named  ev- 
erything for  which  he  had  Iiad  medical  advice 
during  the  last  five  years  preceding  the  date 
of  his  application,  and  in  that  be  was  afflict- 
ed with  cancer  at  the  time  he  made  said 
application,  and  at  said  time  knew  and  had 
been  advised  by  his  physician  that  he  was 
so  afflicted.  The  said  answer  further  alleges 
tliat  the  said  answers  of  the  said  Alvls  M. 
Kelley  were  warranties  on  his  part 

There  is  no  allegation  of  fraud  upon  the 
part  of  the  said  Alvis  M.  Kelley,  nor  on  the 
part  of  the  plaintiff,  and  the  defendant  rests 
its  defense  entirely  upon  the  proposition  that 
said  answers  were  warranties,  and  not  mere 
r^resentationa,  and  were  untrue. 

[1]  We  thlnl£  it  clear  that  these  answers 
were  warranties,  and,  if  untrue,  the  policy 
is  void.  Eminent  Household  of  Columbian 
Woodmen  v.  Prater,  24  Okl.  214,  103  Pac. 
6S8.  23  li.  R.  A.  (N.  S  )  917,  20  Ann.  Cas.  287. 

The  Journal  entry  of  Judgment  recites, 
among  others,  the  toUowliic  findings  by  the 
court: 

"•  •  •  And  that  all  of  the  statements 
made  to  the  said  physician  by  the  said  Alvis 
M.  Kelley  at  said  time,  be,  tae  said  Alvis  M. 
Kelley,  believed  to  be  true.  •  •  «  That  all 
of  the  statements  contained  In  the  application 
of  the  said  Alvis  M.  Kellej^,  deceased,  at  the 
time  that  he  made  application  for  said  insur- 
ance, and  that  all  of  the  statements  made  by  the 
said  Alvis  M.  Kelley  to  the  ezaminhig  jmysi- 
cian,  and  that  all  of  the  statements  contained  in 
or  made  a  pMt  of  the  insurance  policy  made  by 
the  said  Alvis  M.  Kelley,  were  made  by  him, 
believing  that  the  same  were  trae  at  the  time 
they  were  made,  and  that,  if  any  of  said  state- 
ments so  made  by  the  said  Alvis  M.  Kelley  were 
not  true  in  fact,  he  had  no  knowledge  of  their 
faieity,  and  were  made  by  him  in  good  faith, 
believing  that  all  of  said  statements  were  true." 

These  findings.  In  effect,  admit  that  some 
one  or  more  of  the  statements  made  by  the 
Insured  may  have  Ijeen  untrue ;  but  they  do 
not  specify  which  ones  may  have  been  so, 
nor  affirmatively  find  any  untrue. 

[2]  The  plaintiff  tiaving  made  out  a  prima 
facie  case  as  to  every  material  allegation 


upon  which  she  must  rely  for  recovery,  the 
burden  of  proof  was  upon  defendant  to  show 
breach  of  warranty,  and,  in  doing  so,  to  prove 
that  one  or  more  of  the  said  answers  of  the 
insured  were  untrue.  2  Briefs  on  Law  of  In- 
surance (Cooley)  1181;  3  Id.  1904-1971;  3 
Joyce  on  Ins.  §  1977 ;  11  Am.  Dig.  (Dec.  Ed.) 
646  (1) ;  Owen  v.  U.  S.  Surety  Co.,  38  Okl.  123. 
131  Pac.  1091;  Continental  Casualty  Co.  r. 
Owen,  38  Okl.  107,  131  Pac.  1084 ;  Rupert  T. 
Sup.  Ct.  U.  O.  F.,  94  Minn.  293,  102  N.  W. 
715. 

The  only  remaining  question  in  the  case  Is 
as  to  whether  the  court,  under  all  the  evi- 
dence, was  legally  bound  to  have  found  that 
one  or  more  of  the  said  answers  were  untrue ; 
and  this  brings  us  to  a  review  of  the  authori- 
ties and  of  the  evidence  In  this  regard. 

rS]  The  general  principle  that  the  questloa 
as  to  a  breach  of  warranty  is  one  for  the 
Jury  (or  Judge  where  Jury  is  waived)  is  stat- 
ed In  Boos  V.  World  Mutual  Life  Ins.  Co.,  64 
N.  Y.  236.  and  Provident  Savings  Life  Ab- 
surance  Society  v.  Hadley,  102  Fed.  856.  43 
C.  C.  A.  25,  affirming  (C.  C.)  90  Fed.  390; 
and  It  appears  to  be  well  settled  that  the 
question  as  to  the  falsity  of  the  statement 
and  the  intent  of  the  applicant  Is  for  the 
Jury  (or  Judge  when  a  Jury  is  waived).  3 
Briefs  on  the  law  of  Insurance  (Cooley)  197S. 
1979. 

[6]  The  case  of  Moore  v.  First  National 
Bank  of  Iowa  City,  30  Okl.  623,  121  Pac.  626, 
In  effect,  shows  that,  while  the  trier  of  a 
question  of  fact  may  not  arbitrarily  disre- 
gard the  testimony  of  a  witness  which  is  not 
inherently  improbable  nor  contradicted  or 
discredited  by  other  evidence  or  ciKOm- 
stances,  such  trier  Is  not  obliged  to  believe  a 
witness  where,  as  a  conscientious  person 
seeking  the  truth,  such  trier  finds  the  witness 
discredited  by  his  bias,  by  his  inconsistent 
and  contradictory  statements,  or  by  the  lade 
in  any  respect  of  probative  value  in  bts  tes- 
timony, especially  where  his  testimony  is  also 
contradicted  by  or  inconsistent  with  eTtdenoe 
extraneous  to  his  own,  or  by  the  drcnni* 
stances  of  the  case,  notwithstanding  the  ab- 
sence of  any  evidence  which  Immediately,  di- 
rectly, and  spedflcally  contradicts  him.  Beat- 
ty  V.  Beatty,  151  Ky.  547,  162  S.  W.  540; 
Great  Falls  Mfg.  Co.  v.  New  York  Cent.  & 
H.  R.  Co.,  214  Mass.  446,  101  N.  E.  997; 
Basslty  V.  Welch,  212  Mass.  338,  99  N.  R.  95; 
Schumacher  v.  Kansas  City  Breweries  Co., 
247  Mo.  141,  152  S.  W.  13 ;  Leavltt  V.  Thurs- 
ton, 38  Utah,  351,  113  Pac.  77 ;  Zart  v.  Sing- 
er Sewing  Mach.  Co.,  162  Mich.  387,  127  N. 
W.  272;  Succes8l9n  of  King,  124  La.  806,  50 
South.  735. 

[4]  That  the  manner  In  which  a  witness 
testides  may  he  a  circumstance  tending  to 
discredit  him,  see  the  following  additional 
cases:  Connelly  v.  IIL  Cent  Ry.  Co.,  133  Mo. 
App.  310,  113  S.  W.  233 ;  Galveston,  H.  &  3. 
A.  R.  Co.  V.  Murray  (Tex.  Civ.  App.)  90  S. 
W.  144.  Also  see  Wells  v.  Wells,  136  Pac 
738. 
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The  only  evidence  tending  to  prove  that 
either  of  the  foregoing  warranted  answers  of 
the  Insured  were  untrue  Is  the  testimony  of 
a  witness  produced  by  the  defendant,  who 
testlQed  in  effect  that  he  was  a  physician; 
that  he  had  known  the  insured  ever  since  the 
latter  came  to  McLoud ;  that  the  insured  had 
come  to  witness  on  the  street,  in  the  drag 
store,  and  In  his  office,  and  had  consulted 
witness  about  his  condition;  that  be  always 
prescribed  for  him  at  the  office  or  drug  store ; 
that  most  of  the  medicines  he  prescribed 
"were  just  to  take  the  malaria  out  of  him"; 
that  the  insured  stopped  coming  to  him  about 
In  April,  before  the  said  application  was 
made  for  insurance ;  that  he  detected  that  the 
insured  had  enlargement  of  the  spleen  and 
informed  him  of  the  fact  about  two  years 
before  his  death,  although  he  was  not  sure  as 
to  when  It  was;  that  the  enlargement  of  the 
spleen,  continued  during  witness'  attention  to 
him,  was  caused  by  malaria,  which  was  com- 
mon in  that  section  of  the  country ;  that  he 
attended  upon  the  insured  in  tils  last  alck- 
nesB,  which  lasted  about  three  weeks ;  that  he 
certified  to  the  insurance  company  that  the 
Insured  died  of  cancer  of  the  stomach  and 
spleen  (which  certificate  was  under  oath,  and 
without  qualification)  as  he  had  to  specify 
something  and  thought  that  was  the  cause  of 
death,  but  that  he  did  not  know  that  he  liad 
cancer,  nor  what  caused  his  death;  that  he 
thought  malaria  had  caused  him  to  have 
cancer,  and  he  had  examined  blm  for  cancer; 
and  that  the  insured  had  never  been  sick  In 
bed,  and  he  had  never  visited  him  at  his 
home  nor  known  of  his  quitlng  work  until  his 
last  sickness,  which  terminated  In  his  death 
about  three  weeks  after  it  commenced.  The 
testimony  of  this  witness  is  somewhat  un- 
satisfactory, in  that  it  is  not  made  clear  as  to 
what  portion  of  the  same  relates  to  the  con- 
dition of  the  insured  before  and  what  portion 
to  his  condition  after  his  application,  and  is 
somewhat  defective,  in  that  there  is  manl- 
f^t  deficiency  In  memory  of  witness,  espe- 
cially in  respect  to  dates  and  as  to  time  in 
general,  and  In  answer  to  one  question  by 
plaintiff's  counsel  he  said  that  he  had  told 
counsel  that  he  was  in  the  dark  and  did  not 
remember  much  about  this  case,  in  that  his 
answers  were  frequently  not  responsive  to 
the  questions,  and  Indicated  want  of  efficient 
attention  to  the  same,  and  in  that  the  wit- 
ness' testimony  is  not  definite  and  certain 
in  respect  to  the  character  of  advice  sought 
and  given,  or  character  of  complaint  made 
by  insured,  prior  to  the  time  of  the  insured's 
application  to  the  d^endant,  although  It 
aeems  tliat  hte  testimony  to  the  insured's  com- 


plaint of  pain  in  his  side  and  to  consulta- 
tions on  account  of  bilious  attaclcs  mast  fair- 
ly, if  not  necessarily,  be  referred  to  that  time. 
We  do  not  mean  to  indicate,  however,  any 
opinion  as  to  whether  casual  advice,  without 
thought  ()f  compensation  on  account  of  slight 
indisposition,  nor  what  else,  will  constitute 
"medical  advice"  within  the  meaning  of  the 
said  questions  answered  by  the  insured. 

The  ptaintill  testified  In  effect  that  she  and 
the  insured  liad  been  married  about  twenty- 
five  years,  and  were  living  together  at  the 
time  of  his  death;  that  they  had  lived  in 
McLoud,  where  he  died,  about  four  years; 
that  she  did  not  think  he  would  have  had 
medical  attention  without  her  knowledge  (to 
which  statement  there  was  no  objection) ; 
and  that  until  about  three  weeks  before  he 
died  he  had  been  in  good  health,  had  not  con- 
sulted a  physician,  and  had  not  had  medical 
advice  or  attention,  so  far  as  she  knew,  dar- 
ing the  four  years  they  had  lived  in  Mc- 
Loud, except  that  after  he  was  insured,  and 
in  June,  1910,  the  physician  upon  whose  testi- 
mony deieudant  relies  attended  upon  him 
and  treated  him  for  biliousness,  and  that  un- 
til his  last  three  weeks  of  sickness,  which 
came  on  suddenly,  he  had  worked  steadily. 
Two  other  witnesses  who  knew  the  deceased 
during  the  time  of  his  residence  in  McLoud 
testified  substautlally  to  the  same  effect  as  did 
plaintiff,  and  the  report  and  testimony  of  de- 
fendant's medical  examiner  also  tends  to 
disprove  the  testlmMiy  of  the  physician  testi- 
fying that  the  insured's  answers  were  nnbue. 

It  must  be  eoiuieded  that  the  record  dis- 
closes very  few,  and  not  very  strong;  con- 
siderations wbicb  tend  to  warrant  the  trial 
court's  decUnattcm  to  accept  the  testimony  ot 
defendant's  said  witness,  together  with  tlie 
reasonable  Inferences  which  might  hare  been 
deduced  therefrom  in  favor  of  defendant,  as 
estabUshtng  the  untruthfulness  of  the  insnr< 
ed's  answers  to  the  aforesaid  questions  to 
the  effect  that  he  had  not  bad  medical  advice 
during  tbe  last  five  years  preceding  bis  ap- 
plication; but.  In  view  of  the  presumpllona 
we  are  bound  to  indulge  in  favor  of  tbe 
truth  of  the  answers  of  the  Insured,  and  of 
the  correctness  of  the  judgment  rendered  by 
the  trial  court,  and  upon  a  consideration  of 
the  whole  case,  we  are  of  opiniwi  that  we 
should  not  say  that  the  trial  court  was  un- 
warranted In  not  finding  an  untruth  and  con- 
sequent breach  of  warranty  in  said  answers, 
and  we  are  therefore  of  the  opinion  that  tbe 
Judgment  of  that  court  should  be  affirmed. 

PBB  CURIAM.   Adopted  in  whole. 
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OHIOAGO,  R.  I.  A  P.  RT.  00.  DIGGS. 

(No.  3475.) 

(Sapreme  Court  of  Oklahoma.  May  12,  iai4.) 

(SifUabua  by  the  Court.} 

1.  Cabbiebs  (S  185*>— Connbctinq  '  Cabbixbs 
— Injubt  to  Goods— Pbesumptionb. 

XVhere  goods  shipped  over  several  connect- 
iDg  tines  are  found  to  be  injured  when  they 
reach  their  destination,  there  is  no  presump- 
tion that  the  injury  occurred  while  the  goods 
were  in  the  hands  of  the  first  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  fS  835-850;  Dec  Dig.  {  185.*] 

2.  Carbibbs  (5  177*)— Connecting  Cabbiebs 
—Initial  Cakbikb's  Liabiutt— Tebmina- 
TiON— Statutes. 

If  a  common  carrier  accepts  freight  for  a 
place  beyond  his  usual  route,  he  must,  unless  he 
stipulates  otherwise,  deliver  it  at  the  end  of 
bis  route  in  that  diction  to  some  other  com- 
petent carrier  carrying  to  the  place  of  address, 
or  connected  with  those  who  thus  carry,  and  his 
Utility  ceases  upon  making  such  delivery. 

fEd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {|  775-780,  791-^8ai;  Dec  Dig.  § 
177.*)  . 

3.  Cabbiebs  (|  177*)— Conmcime  Gabbikbs 
—Injdbt  to  Fbbight— Notice  bt  Initial 

Cabbieb. 

If  freight  addressed  to  a  place  beyond  the 
usual  route  of  the  common  carrier  who  first  re- 
ceived it,  is  lost  or  injured,  he  must  within  a 
reasonable  time  after  demand,  give  satisfactory 
proof  to  tbe  consignor  that  the  loss  or  injury  did 
Dbt  occur  while  it  was  in  hia  charge,  or  he  will 
be  himself  liable  therefor. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  776-780,  TOlHBra;  Dee.  Dig.  { 
177.*1 

Commissioners*  Opinion,  Dlvlsloii  No.  1. 
Error  from  District  Court,  Johnston  Conn' 
ty;  Nick  Wolfe,  Judge. 
*  Action  by  li.  A.  Dl^  against  ttie  Chtcago 
Bock  Island  &  Padflc  Ballway  Company. 
Judgment  for  plaintUt,  and  defendant  brings 
error.  Reversed  and  remanded. 

This  action  was  brought  to  recover  dam- 
ages for  delay  In  transportation  of  household 
goods  from  Mllbum,  Okl.,  to  Crusher,  Okl. 
The  goods  were  delivered  to  the  Chicago, 
Rock  Island  &  Padflc  Railway  Company  at 
their  Mllbnm  station  on  the  22d  day  of  No- 
vember, 1009,  by  L.  A.  Dlggs,  and  consigned  to 
C.  C.  Dues  at  Crasher,  Okl.,  a  town  on  the 
line  of  the  Atchison,  Topeka  &  Santa  Fe 
Railway  Company,  and  were  received  by  the 
agent  of  the  latter  road  on  the  Ist  day  of 
December,  1000,  at  tbe  station  of  Daugher- 
ty,  which  was  the  nearest  station  to  Crush- 
er, Okl.,  at  which'an  agent  was  maintained, 
the  same  was  about  four  miles  distant  Upon 
receipt  of  said  household  goods  the  agent  at 
Daugherty  notified  C.  0.  Dues  at  Crusher, 
OkL,  of  the  receipt  of  said  goods,  as  pro- 
vided by  the  rales  of  the  railway  company. 
The  defendant  was  the  Initial  carrier,  and 
the  Atchison,  Topeka  &  Santa  F6  Railway 
Company  tbe  delivering  carrier,  and  the 
shipment  was  an  intrastate  one.  The  de- 
livering carrier  received  the  goods  within  a 


reasonable  time  after  the  shipment  was  made 
from  Mtlbum. 

The  petition  sets  forth  that  the  goods  were 
lost,  and  conld  not  be  found  until  May,  1010; 
that  when  found  the  goods  were  at  Daugher- 
ty, Okl.,  In  the  possession  of  the  Atcliison, 
Topeka  &  Santa  T6  Railway  Company;  that 
the  canned  frutt  in  said  shipment  was  fro- 
zen dnrlng  the  delay,  tbe  cans  bursting  and 
spilling  their  contents  over  thft  various  goods, 
greatly  damaging  same;  that  the  negligence 
charged  consisted  of  allowing  the  goods  to 
become  lost  and  remain  nn cared  for  for  a 
long  period  of  time. 

The  agent  at  Daugherty  testified  that  he 
received  the  goods  on  December  1,  1009,  and 
held  them  until  June,  1010,  when  tbey  were 
returned  to  MUbnm  upon  the  order  of  the 
consignor. 

O.  O.  Blake,  H.  B.  Low.  B.  3.  Roberts,  and 
W.  H.  Moorei,  aU  of  El  Beaia,  for  plaintiff  in 
error.  P.  B.  H.  Shearer,  of  l^shomingOt  for 
defendant  in  error. 

BITTENHOUSE,  a  (after  stating  the 
facta  as  above).  The  record  In  this  case  Is 
silent  as  to  whetiier  the  injury  to  the  boose- 
hold  goods  occurred  while  the  same  were  in 
the  possession  of  the  initial  carrier  or  tbe 
connecting  carrier.  In  tbe  absence  of  proof 
on  Uie  question  as  to  whether  the  injury  oo- 
cnrred  while  the  goods  were  in  possession  of 
the  Initial  or  tbe  ctmnecting  carrier,  it  wiU 
be  pr^umed  that  the  goods  were  In  the  same 
condition  when  delivered  to  tbe  connecting 
carrier  that  they  were  in  when  received  by 
the  initial  carrla,  and.  If  the  shipment  was 
damaged  when  tt  reached  Its  destinatlmi, 
there  Is  no  presumption  that  the  injury  oc- 
curred wblle  the  goods  were  in  the  hands  of 
the  Initial  carrier. 

[11  "Where  goods  shipped  over  several  con- 
necting lines  are  found  to  be  injured  when  they 
reach  their  destination,  there  is  no  presumption 
that  tbe  injury  occurred  while  the  goods  were 
in  the  hancw  of  the  first  carrier."  t  arminetoo 
Mercantile  Co.  v.  C,  B.  &  Q.  R.  Co.,  166  Nfaas. 
154,  44  N.  B.  131;  St  L.  &  S.  F.  By.  Co.  v. 
McGivney,  19  OkL  861,  81  Pac.  693;  St  L. 
I.  M  &  S.  Ry.  Co.  V.  Ca^UI^  35  OkL  118,  12S 
Pac  600. 

It  Is  argued  by  the  plaintiff  that  inasmuch 
as  he  demanded,  within  a  reasonable  time, 
proof  that  the  loss  or  injury  did  not  occur 
while  the  shipment  was  In  charge  of  the  de- 
fendant, that  under  section  515,  Comp.  Laws 
1909,  the  initial  carrier  would  be  liable  for 
such  injury.  We  have  examined  the  evi- 
dence of  the  plaintiff  very  carefully,  and  can- 
not find  where  a  demand  of  t*-'-  ■'haracter 
was  made.  The  evidence  we  are  asked  to 
construe  to  bring  the  plaintiff  within  the  pro- 
visions of  said  section  Is  as  -follows: 

"Q.  Then  what?  A.  We  started  in  and  went 
back  down  to  Mllbum.  Q.  What  did  you  do 
when  you  got  there?  A.  I  asked  about  the 
goods.  Q.  Who?  A.  I  asked  the  agent  He 
said  he  sent  them  off  on  Saturday  after  we  tel- 
ephoned.    Q.  Where    to?     A.  To  Crosber. 


*yor  other  csms  —  mum  topto  andssction  NUMBBR  la  Dec  Dig,  a  Am.  Dig.  Key-No.  SeriM  *  Rep'r  Indeus 

Digitized  by  Google 


Okl.) 


MoEELLOF 


DEWITZ 


llGl 


•  •  *  Q.  How  long  did  yoa  wait  for  an  an- 
swer? A.  We  waited  on;  I  don't  remember  just 
ftiow  long;  it  was  two  or  three  months  I  reckon. 

Before  you  got  any  word  at  all?  A.  We  nev- 
er did  get  any  word  or  hear.  Q.  Did  you  ever 
Bet  any  hearing  at  all?  A.  Not  from  that  com- 
plaint. Q.  ^Vhat  information  did  Mr.  Marshal 
«vergive  yoa?  A.  He  never  did  give  me  none. 
Q.  Iiow  often  did  you  go  there  to  the  agent? 
X  We  were  down  there  every  week  or  so  try- 
ing to  see  if  he  could  hear  where  they  were. 
Q.  What  did  be  say?  A.  Tbey  could  not  And 
where  they  were." 

It  will  be  noticed  that  the  demand  made 
consisted  of  an  Inquiry  about  the  goods; 
that  Is,  the  consignor  wanted  to  know  where 
the  goods  were,  not  that  he  wanted  to  lay 
the  foundation  for  a  damage  suit  against 
the  Initial  carrier  by  demanding  whether  the 
loss  or  Injury  ooeurred  on  the  Initial  or  con- 
necting lines,  as  provided  by  section  616, 
supra,  but  wanted  to  locate  the  present 
whereabouts  of  his  shipment 

It  was  held  in  the  case  of  St  L.  &  S.  F.  B. 
Oo.  V.  McGIvney,  supra: 

"The  statute  was  enacted  primarily  for  the 
benefit  of  the  shipper,  but,  when  he  fails  to 
avail  himself  of  Its  conditionB  In  the  first  ia- 
Btance,  and  sues  the  first  carrier  without  such 
demand,  he  cannot  then  take  advantage  of  its 
provisions  after  the  first  carrier  has  been  put 
to  the  trouble  and  expense  of  defending  an  ac- 
tion against  it." 

It  Is  evident  that  the  plaintiff  did  not 
bring  himself  within  the  provisions  of  sec- 
tion 516,  supra,  and  therefore  cannot  claim 
the  benefits  derived  from  that  section. 

[2]  The  next  question  arising:  "When  does 
the  liability  of  the  initial  carrier  cease?" 
Under  section  614,  Comp.  Laws  1909,  it  is 
provided: 

"If  a  common  carrier  aeoepta  freight  for  a 
place  beyond  his  nsual  roote,  he  must,  unless  he 
stipulates  otherwise,  deliver  it  at  the  end  of 
his  route  in  that  direction  to  some  other  com- 
petent carrier,  carrying  to  the  place  of  addrees, 
or  connected  with  those  who  thus  carr^,  and  his 
liability  ceases  upon  making  such  delivery." 

Under  this  statute  the  initial  carrier.  In 
accepting  an  Intrastate  shipment  of  freight 
to  a  point  beyond  its  own  line,  must  deliver 
the  same  to  the  connecting  carrier,  and,  hav- 
ing made  such  delivery,  its  liability  ceases. 
C  R.  I.  &  P.  Ry.  Co.  V.  Walker,  29  Okl.  856, 
119  Pac.  993;  St.  L.  &  S.  F.  R,  Co.  v.  McGIv- 
ney, supra ;  Mich.  C.  R.  B.  Co.  v.  Min. 
Springs  Mfg.  Co.,  S3  tJ.  S.  (16  WalL)  318  (see 
notes),  21  L.  Ed.  297 ;  A.,  T.  &  S.  F.  R.  Co. 
V.  Rutherford,  29  Okl.  850,  120  Pac.  26a 

The  defendant,  at  the  close  of  the  evidence, 
asked  for  a  peremptory  instruction,  on  the 
theory  that  it  was  presiuned  from  the  evi- 
dence that  the  shipment  was  in  the  same 
condition  when  It  was  delivered  to  the  con- 
necting carrier  that  it  was  In  when  received 
by  the  initial  carrier,  and  that  the  liability 
of  the  Initial  carrier  ceased  when  a  delivery 
was  made  to  the  connecting  carrier. 

{3]  The  evidence  offered  by  the  plaiutlff 
was  Insufficient  to  establish  a  cause  of  ac- 
tion: First,  idalntifl  failed  to  prove  that  the 


def^dant,  the  C9Ucago.  Ro<A  Island  ft  Padflc 
Railway  Company,  which  vns  the  hittlal  car- 
rier, lost  m  infixnil  the  BbU>nHait  oomplalned 
of ;  and,  second,  ttie  plaintiff  fhUed  to  show 
that  a  ^mand  was  made  on  the  initial  car^ 
rler  for  satisfoctory  proof  that  the  loss  or 
Injury  complained  of  did  not  occur  while  tt 
was  in  Qm  chai^  of  the  first  carrier;  and, 
tlilrd,  that  plaintiff  allied  and  proved  that 
the  seeds  were  dellvosd  by  the  initial  car- 
rier to  tiie  connecting  carrier,  Atchison, 
Topeka  &  Santa  76  Railway  Company,  and 
held  by  said  connecting  carrier  at  Daug^ier- 
ty,  Okl.,  until  May,  1010. 

It  la  therefore  apparent  that  Che  pUdnUfl 
failed  to  prove  the  allegations  of  his  petition, 
and,  as  all  the  le«al  questions  involved  in  ttUs 
cause  have  been  heretofore  detdded  by  our 
own  Supreme  Court,  we  do  not  deem  it  neces- 
sary to  discuss  the  subject  further. 

The  cause  should  therefore  be  reversed 
and  remanded. 


PBB  CURIAM.   Adopted  In  whole. 


(42  Okl.  SIO) 
McKELLOP  et  ox.  v.  DEWITZ  et  sL 
(No.  8561.) 

(Supreme  Court  of  Oklahoma.   May  12,  1014) 
(SifUaim  bv  the  Court.) 

1.  BBOEBBS  (f  10*)— BZOBT  TO  TmOCHAfl  Bb- 

UTION. 

A  written  contract,  whereby  the  owner  of 
real  estate  platted  into  lots  and  blocks  as  an 
addition  to  a  dty.  designates  the  other  party  to 
the  contract  as  his  agent  to  sell  such  lots  at  a 
specified  price,  and  agrees  to  pay  the  agent  a 
named  per  cent  of  the  proceeds  of  sale  as  his 
compensation,  and  also  to  allow  him  a  definite 
interest  in  the  lota  remaining  after  a  sufficient 
number  have  been  cUsposed  of  to  discharge  a 
mortage  debt  against  the  property,  and  where- 
in the  agent  agrees  to  pay  all  the  expenses  in- 
curred in  selling  the  lots,  and  also  one-half 
the  mortgage  IndebtedneBe  against  the  same. 
Held,  that  such  contract  is  not  "a  power  cou- 
pled with  an  interest,"  and  creates  between  the 
parties  the  relation  of  prindpal  and  agent,  and 
the  relationship  may  be  terminated  at  the  will 
of  the  principal. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  1 11 ;  Dec  Dig.  S  10.*] 

2.  PbINOIPAI.  and  AQENT  ({  33*}~BlGHT  TO 

Tebuinate  Relation— a  Powbb  Coupud 

WITH  AH  InTBBBST. 

a  contract  of  agen(T  la  revocable  at  the 
win  of  the  principal,  unless  the  contract  eon- 
stitntes  **a  power  coupled  with  an  interest** 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent.  Cent.  Dig.  f  54;  Dec  Dig.  {  88.*] 

8.  PuNCiPAL  AND  Agint  (S  84*)— AanroT— 

"POWKB  COVPUED  WITH  AN  InTEBBST." 

The  phrase  "a  power  coupled  with  an  in- 
terest" means  a  writing  creating  in,  conveying 
to,  or  vesting  in  the  agent  an  interest  or  estate 
in  the  thing  or  property  which  is  the  subject  of 
the  agency,  as  distinguished  from  the  proceeds 
or  result  of  the  exercise  of  the  agency.  The 
estate  or  interest  vested  or  created  in  the  agent 
must  be  such  as  the  agent  could  convey  in  his 
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awn  name  In  the  event  of  the  death  ot  the  prin- 
cipal. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Gent.  Dig.  S  55;  Dec.  Dig.  {  84.* 

For  other  definltionB,  see  Words  and  Phrases, 
ToL  6.  pp.  6478-5480;  vol.  8,  p.  7758.] 

4.  PBraCIPAI.  AND   AOEHT  {|  41*}— REVOOA- 
TION  OF  AOENOT— DAHAQES. 

The  principal,  having  the  power  to  revoke 
an  agenc7,  is  liable  in  damages  if,  by  the  revo- 
cation, substantial  injury  ia  sustained  by  the 
agent 

[Ed.  Note.~For  other  cases,  see  Principal  and 
Agent,  Dec  Dig.  |  41.*] 

CommissIoDers'  Opinion,  Dlvtslon  No.  2. 
Error  from  District  Court,  Muskogee  Coun- 
ty; R.  P.  De  Graffenrled,  Judge. 

Action  by  A.  A.  McKellop  and  wife  against 
P.  W.  H.  Dewitz  and  others.  Judgment  for 
defendants,  and  plalntlffis  bring  error.  Be- 
versed  and  remanded. 

P.  J.  Hartey.  Hainer  &  Martin,  and  W.  J. 
Gregg,  all  ot  Tulsa,  for  plaintiffs  In  error. 
Geo.  A.  Murphy  and  W.  W.  Nofflslnger,  both 
of  Muskogee,  for  defendants  In  error. 

'  GALBBAITH.  C.  The  one  question  pre- 
sented by  this  appeal  Is  whether  or  not  the 
written  contract  created  an  agency  in  the 
defendant  in  error,  P.  W.  H  Dewitz,  coupled 
with  an  interest  In  the  property  therein  de- 
scribed. The  contract  Is  as  follows : 

"This  agreement,  made  and  entered  Into  this 
18tb  day  ot  January,  1909,  by  and  between  A. 
A.  RicKellop  and  Myrtle  McKeilop,  his  wife,  of 
Maskogee,  Oklahoma,  parties  of  the  first  part, 
and  P.  W.  H.  Dewitz,  of  the  same  place,  party 
of  the  second  part,  witnesseth :  That,  whereas, 
the  said  parties  of  the  first  part  are  the  owners 
of  the  following  described  real  property,  situate 
in  the  county  of  Muskogee,  state  of  Oklahoma, 
to  wit:  The  southeast  quarter  of  the  north- 
east quarter  of  section  thirty^six  (36)  township 
fifteen  (15)  north,  range  ei|!hteen  (18)  east, 
known  as  Cream  Ridge  addition  to  the  city  ot 
Muskogee,  according  to  the  plat  thereof  on  file 
in  the  office  of  the  register  of  deeds  of  Mus- 
kogee county,  the  legal  title  to  which  is  now 
held  in  trust  by  the  Oklahoma  Trust  Company, 
of  Muskogee,  Oklahoma,  for  the  parties  of  the 
first  part.  Now,  therefore,  in  consideration  of 
the  mutiMl  covenants  and  considerations  herein- 
after set  out,  it  is  agreed  as  follows :  The  said 
parties  of  the  firpt  part  hereby  give  and  grant 
to  the  party  of  the  second  part,  the  sole  and 
exclusive  privilege  of  selling  the  lots  in  said 
addition.  Said  party  of  the  second  part  may 
sell  said  Iota  for  such  price  as  he  deems  proper, 
but  for  not  less  than  one  hundred  dollars  for 
inside  lots  of  twenty-five  foot  frontage,  and  not 
less  than  one  hundred  and  twenty-6ve  dollars 
for  corner  lots  of  twenty-five  foot  frontage,  un- 
less otherwise  agreed  upon  by  the  parties  here- 
to. Such  sales  may  be  made  for  cash  or  in  in- 
stallments. If  installments,  the  first  payment 
shall  not  be  less  than  ten  dollars  in  cash,  the 
Iwlance  of  the  purchase  price  to  be  in  notes 
payable  at  the  rate  of  $6.00  per  month.  Such 
first  payment  of  $10.00  maj;  be  retained  by 
party  of  the  second  part  or  his  agents,  as  com- 
mission. Upon  a  sale  of  any  lot,  the  Okla- 
homa Trust  Company  shall  execute  with  the 
parchaser  a  proper  contract  evidencing  such 
sale,  and  upon  full  payment  being  made,  shall 
execute  a  good  and  sufficient  warranty  deed  con-, 
veying  such  lot  to  the  purchaser,  free  from  any 
incumbrance.    In  the  event  of  failure  of  any 


such  purchaser  to  complete  his  payment,  his 
contract  and  the  amount  thereon  shall  be  for- 
feited, and  said  second  party  BhaU  have  the 
exclusive  privilege  ot  resetllng  the  lot  or  lots 
upon  the  same  terms  as  the  original  sale.  All 
moneys  paid  by  the  purchaser  of  such  lots  shall 
be  paid  to  the  said  Oklahoma  Trust  Company, 
which  company  shall,  in  turn,  immediately  p&y 
two-fifths  of  such  money  to  the  party  of  the 
second  part  and  three-mths  to  the  parties  of 
the  first  part.    The  party  of  the  second  part 
hereby  sigrees  and  binds  himself  to  use  his  best 
efforts  to  sell  all  of  the  level  lots  In  said  addi- 
tion as  soon  as  practicable,  and  to  give  his  time 
and  attention  to  the  work  of  seliing  such  lots. 
Fach  party  to  this  agreement  shall  have  the 
right  at  any  time  to  examine  all  papers  and 
records  In  the  hands  of  said  Oklahoma  Trust 
Company,  relating  to  the  sale  of  said  lots. 
All  the  expenses  of  placing  said  lots  on  the 
market  and  of  selling  the  same,  including  the 
cost  of  grading  streets  and  alleys,  printing  ab- 
stracts and  all  other  necessary  expenses,  ahali 
be  borne,  one-half  by  the  parties  of  the  first 
part  and  one-half  by  the  party  of  the  second 
part    It  Is  also  agreed  that  one-half  of  the 
amonnt  necessary  to  pay  and  discharge  a  cer- 
tain note  and  mortgage  of  $3^300.00.  bearine 
ten  per  cent,  interest,  held  by  R.  B.  Beard,  of 
Muskogee,  shall  be  paid  one-half  by  the  parties 
of  the  first  part  and  one-half  by  the  party  of 
the  second  part.   This  agreement  shall  extend 
to  and  be  binding  upon  the  heirs,  successors,  rep- 
resentatives and  assigns  of  the  parties  hereto. 
In  testimony  whereof,  the  parties  to  this  in- 
strument have  executed  &e  same  in  du^- 
cate  the  day  and  year  first  above  written." 

On  the  20th  day  of  January,  1909,  the  Mc- 
Kellops,  Dewitz,  and  Beard  joined  In  a  con- 
tract with  the  Oklahoma  Trust  Company  by 
which  the  legal  title  In  the  premises  was 
conveyed  to  it  to  be  held  in  trust  to  secure 
the  mortgage  to  Beard  and  providing  for  the 
payment  of  the  mortgage  out  ot  the  proceeds 
of  the  sale  of  the  lots. 

The  plaintiffs  in  error,  A.  McKellop  and 
wife,  elected  to  revoke  the  agency  created  by 
the  written  contract  In  the  defendant  In  er- 
ror P.  W.  H.  Dewitz,  and  on  January  27, 
1910,  instituted  Uila  action  seeldng  to  have 
the  title  to  the  land  described  in  the  contract 
quieted  in  them  as  against  the  defendants 
In  error  P.  W.  H.  Dewitz  and  the  Oklahoma 
Trust  Company.  It  was  charged  in  the  peti- 
tion that  the  defendant  Dewitz  had  defaulted 
In  the  performance  of  his  part  of  the  con- 
tract in  this :  That  he  had  failed  and  re- 
fused to  pay  one-half  of  the  annual  interest 
due  on  the  Beard  mortgage  for  the  year  1909, 
and  that  he  had  failed  to  give  his  whole  time 
to  the  sale  and  disposition  of  the  lots,  and  In 
fact  had  abandoned  effort  to  sell  same  and 
had  declared  that  he  would  not  attempt  to 
make  further  sales  thereof.  The  prayer  was 
that  the  Oklahoma  Trust  Company  be  de- 
•creed  to  have  no  title  in  the  land  except  the 
naked  legal  title,  and  that  It  be  required  to 
convey  to  the  plaintiffs  this  property  by  good 
and  sufficient  warranty  deed,  and  that  the 
defendant  P.  W.  H.  Dewitz  be  decreed  to 
have  no  right,  title,  or  Interest  in  and  to  the 
land,  and  that  he  be  required  to  give  an  ac- 
coantlng  of  whatever  sums  that  it  be  found 
he  received  from  the  sale  of  the  lots,  and 
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that  plalatlffg  have  credit  for  the  same  on 
tbe  mortgage  lield  by  B.  B.  Beard,  as  pro- 
Tided  In  tbe  written  contract 

The  defendant  P.  W.  H.  Dewitz  answered 
by  general  denial,  and  by  way  of  affirmative 
defoise  admitted  the  entering  Into  of  the 
contract  berelnaboTO  set  ont,  and  averred 
that  by  the  terms  thereof  he  was  created 
agent  of  the  plalntlfCs  for  the  sale  of  the 
property  described  in  the  contract,  and  that 
be  also  agreed  to  pay  one-half  of  the  ¥3,300 
mortage  against  said  property  held  by  B.  B. 
Beard,  and  that  he  agreed  to  devote  his  time 
and  best  efforts  to  the  sale  of  said  lots.  He 
also  admitted  the  execution  of  the  contract 
of  Jannary  20.  1909,  with  the  Oklahoma 
Trust  Company,  and  alleged  that  there  had 
been  no  breach  of  the  contract  on  his  part, 
and  ttiat  be  had  fully  performed  each  and  ev- 
ery condition  as  he  had  agreed  to  perform  It, 
and  that  be  was  entitled  to  the  benefits  and 
profits  arising  from  the  contract,  and  was  en- 
titled and  asked  a  specific  performance  of 
tbe  same,  and  prayed  that  tbe  plaintiff  take 
nothing  by  the  action,  and  that  he  lutve  Jndg- 
ment  for  costs. 

The  cause  was  tried  to  the  conrt,  and  on 
March  27,  1911.  a  decree  entered  to  the  ef- 
fect: 

"That  tbe  contract  of  agency  sought  to  be 
canceled  between  the  parties  hereto  creates  an 
ogency  in  the  defendant  P.  W.  H.  Dewitz, 
coupled  with  an  interest  in  the  property  there- 
in described,  and  that  the  said  defendant  P. 
W.  H.  Dewitz  paid  a  valnable  consideration  for 
said  contract  of  agency,  and  that  the  same  is 
irrevocable,  and  'that  from  the  testimony  no 
cause  exists  for  the  termination  of  said  con- 
tract, and  that  the  mortgage  held  by  the  de- 
fendant R.  B.  Beard  la  in  force  and  effect,  and 
the  interest  has  been  paid  thereon  to  January 
11,  19U." 

The  decree  further  dismissed  the  suit  and 
rendered  judgmrat  against  the  plalndflh  for 
costs.  A  motion  tor  new  trial  was  overruled, 
and  the  plaintiffs  perfected  an  appeal  to  this 
court 

t1,  f]  The  assignments  of  error  present  the 
one  qnesUm  as  to  whether  or  not  the  agency 
created  In  Dewlts  by  the  written  contract 
was  "an  agency  coupled  with  an  Interest," 
and  not  subject  to  be  revoked  by  the  McKel- 
lops  at  their  pleasure.  As  to  this  character 
of  agency,  the  role  is  announced  by  Mr.  Me- 
cbem  In  bis  work  on  Agency,  par.  204 : 

"The  BQthority  of  the  agent  to  represent  the 
principal  depends  npon  the  will  and  license  of 
the  latter.  It  is  tbe  act  of  the  principal  which 
creates  tbe  authority ;  it  is  for  his  beneBt  and 
to  subserre  his  purposes  that  it  is  called  into 
being ;  and,  unless  the  agent  has  acijoir^  with 
the  authority  an  interest  in  tbe  subject-matter, 
it  is  in  the  principal's  interest  alone  that  tbe 
authority  is  to  be  exercised.  The  agent  ob- 
viously, except  in  the  instance  mentioned,  can 
have  no  riabt  to  insist  upon  a  further  execution 
of  the  authority  if  tbe  principal  himself  desires 
it  to  terminate.  It  is  the  general  rule  of  law, 
therefore,  that,  as  between  the  agent  and  his 
principal,  the  authority  of  the  agent  may  be 
rpvoked  by  the  principal  at  bis  will  at  any  time, 
and  with  or  without  good  reason  therefor,  ex- 
cept in  those  cases  where  the  authority  is 
coupled  with  a  sufficient  interest  in  the  agent" 


And  again  the  same  authority  says  in  para- 
graph 205: 

"What  interest  In  the  agent  will  be  sufficient 
to  render  the  authority  irrevocable  is  not  easy 
of  exact  and  comprehensive  delinition.  Certain 
it  is,  however,  that  it  is  not  any  interest  which 
will  suffice.  But  it  must  be  an  interest  or  es- 
tate in  the  tbine  itself  or  in  tbe  property  which 
is  the  subject  of  the  power ;  tbe  power  and  tbe 
estate  must  he  united  and  coexistent,  and  gen- 
<)rally  of  such  a  nature  that  the  power  would 
survive  tbe  principal  in  such  ji  way  as  to  be 
capable  of  execution  In  the  agent's  name  after 
the  death  of  tbe  prhidpal." 

And  again  in  paragraph  207  the  same  au- 
thority says: 

"Thus,  where  one  Is  ^ven  anthorlty  to  sell 
the  lands  or  other  property  of  another,  and  is  to 
have  a  certain  conuntesion'  or  share  out  of  the 
proceeds  for  making  the  sale,  the  authority  may 
be  revoked  at  the  will  of  the  principal,  even 
though  in  terms  it  was  declared  to  be  exclusive 
or  irrevocable.  •  •  *  The  interest  in  the 
commissions  to  be  earned  and  in  tbe  moneys 
expended  in  endeavoring  to  carry  out  tbe  agency 
is  not  sufficient  to  present  revocation." 

[S]  Chief  Justice  Marshall,  in  discussing 
the  meaning  of  the  expression  "a  power  cou- 
pled with  an  interest,"  said : 

"It  is  an  interest  •  *  •  to  be  exercised, 
or  Is  it  an  interest  in  that  which  is  produced 
by  the  exercise  of  the  power?  We  hold  It  to 
be  dear  that  the  interest  which  can  protect  a 
power,  after  the  death  of  a  person  who  creates 
it,  must  be  an  interest  in  the  thing  itselt  In 
other  words,  the  power  must  be  ingrafted  on  an 
estate  in  the  thing.  The  words  themselves 
would  seem  to  import  this  meaning.  'A  power 
coupled  with  an  interest'  is  a  power  which  ac- 
companies, or  is  connected  with,  an  interest. 
Hie  power  and  the  interest  are  united  In  the 
same  person.  But  if  we  are  to  understand  by 
the  word  'interest'  an  interest  in  that  which  is 
to  be  produced  by  the  exercise  of  the  power, 
then  they  are  never  united.  The  power,  to  pro- 
duce the  interMt.  must  be  exercised,  and 
its  exercise  is  extinguished.  Tbe  power  ceases 
when  the  interest  commences,  and  therefore  can- 
not, in  accurate  law  language,  be  said  to  be 
'coupled'  with  it.  But  the  substantial  basis  of 
tbe  opinion  of  the  court  on  this  point  is  found 
in  the  legal  reason  of  tbe  principle.  Tbe  in- 
terest or  title  in  tbe  thing,  being  vested  in  tbe 
person  who  gives  the  power,  remains  in  him, 
unless  it  be  conveyed  with  the  power,  and  can 
pass  out  of  him  only  by  a  regular  act  In  bis 
own  name.  The  act  of  the  substitute,  therefore, 
which,  in  such  a  case,  is  tbe  act  of  the  princi- 
pal, to  be  legally  effectual,  must  be  in  bis  name, 
must  be  such  an  act  as  tbe  principal  himself 
would  be  capable  of  performing,  and  which 
would  be  valid,  if  performed  by  him.  Such  a 
power  necessarily  ceases  with  tbe  life  of  tbe 
person  making  it.  But  If  tbe  interest  or  es- 
tate passes  with  the  power,  and  vesta  in  tite 
person  by  whom  tbe  power  is  to  be  exercised, 
such  person  acts  in  bis  own  name.  The  estate, 
bein^  in  him,  passes  from  him  by  a  conveyance 
in  his  own  name.  He  is  no  longer  a  substi- 
tute, acting  in  the  place  and  name  of  anotiier, 
but  is  a  principal,  acting  in  his  own  name,  in 
pursuance  of  powers  which  limit  his  estate. 
The  legal  reason  which  limits  a  power  to  the 
life  of  the  person  giving  it  exists  no  longer,  and 
the  rule  ceases  with  the  reason  on  whicb  it  is 
founded.  The  intention  of  the  instrument  may 
be  effected  without  violating  any  legal  prin- 
ciple." Hunt  V.  Rousmanier,  B  Wheat  204,  5 
L.  Ed.  B89. 

A  similar  contract  to  that  Involved  In  the 
instant  case  was  before  the  court  In  Klmmell 
V.  Powers,  18  OkL  339,  91  Pac  687,  and  was 
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beld  by  the  Snpreme  Court  of  Oklahoma  ter- 
ritory that  such  a  coutract  created  the  rela- 
tion of  principal  and  agent,  and  did  not  vest 
the  agent  with  any  Interest  in  the  real  es- 
tate itself. 

The  contract  before  the  court  in  Schilling 
V.  Moore,  34  Okl.  155, 125  Pac.  487,  was  anal- 
ogous in  some  respects  to  that  under  consid- 
eration in  the  Instant  case,  and  it  was  held 
that  the  contract  in  that  case  constituted  a 
contract  of  employment  and  conveyed  no  In- 
terest in  the  real  estate,  and  that  it  was  not 
a  power  coupled  with  an  interest,  and  that, 
in  order  to  be  sacb,  the  Instrument  must  con- 
vey or  create  In  the  agent  an  Interest  in  the 
property  upon  which  the  power  Is  to  operate, 
and  that  merely  giving  him  an  interest  in 
the  exercise  of  the  power  was  not  sufficient 
.See,  also,  Taylor  v.  Bums,  8  Ariz.  463,  76 
Pac.  623;  Id.,  203  U.  S.  120,  27  Sup.  Ct  40, 
51  L.  Ed.  116;  Title  Insurance  &  Trust  Co. 
T.  Grlder,  152  Cal.  746,  94  Paa  601;  Hicks  v. 
Post,  154  CaL  22,  96  Pac  87& 

A  careful  consideration  oC  f3ie  contract 
clearly  shows  that  no  Interest  in  the  real  ea* 
tate  was  conveyed  by  It  to  the  agent,  Dewltz. 
The  terms  of  the  contract  do  not  justify  the 
conclusion  that  there  was  any  attempt  or  In- 
tention to  convey  to  the  agent  any  part  of 
the  title  or  any  distinct  Interest  or  estate  In 
the  real  estate  Itself.  The  inter»t  created 
in  or  conveyed  to  the  agent  was  a  definite 
part  of  the  proceeds  of  sales,  an  Interest  in 
the  result— the  thing  produced  by  the  exer- 
cfse  ot  the  power— and  therefore  the  contract 
cannot  be  properly  said  to  be  "a  power  cou- 
pled with  an  Interest"  It  Is  trne  that,  if  the 
agreement  had  been  fully  completed,  the 
agent  nd^t  have  claimed  under  it  an  inter- 
est in  that  part  of  the  juoperty  remaining 
after  a  sufficient  amount  bad  been  sold  to 
satisfy  the  Beard  mortgage;  yet  tUs  partic- 
ular interest  was  contingent  and  did  not  vest 
upcm  the  execution  and  deUvery  of  the  con- 
tract It  was  not  such  an  interest  as  the 
agent  could  have  conveyed  in  his  own  name 
in  tbe  event  of  the  death  of  the  principals. 
It  is  equally  clear  that  thece  Is  nothing  in 
the  terms  of  Oie  contract  to  justify  the  claim 
that  it  was  the  purpose  or  intention  of  the 
parties  to  create  a  lien  on  the  land  in  favor 
of  the  agent  to  secure  his  stipulated  contin- 
gent commissions,  as  In  American  Loan  & 
Trust  Co.  v.  BllUngs,  68  Minn.  187.  SB  N.  W. 
998.  The  most  that  can  be  claimed  for  this 
writing  is  that  it  was  a  contract  of  employ- 
ment and  that  the  relation  created  by  it 
might  be  terminated  at  the  will  of  the  prin- 
dpaL 

We  thn^re  conclude  that  the  trial  court 
was  In  error  In  holding  that  the  contract  cre- 
ated in  the  agent  an  interest  in  the  property 
Itself  and  was.  a  "power  coupled  with  an  In- 
terest," and  therefore  irrecoverable  by  the 
principal. 

[4]  However,  It  does  not  follow  from  this 


conclusion  that  tbe  power  to  revoke  the  agen- 
cy was  rightfully  exercised  by  the  principaL 
If  the  power  was  not  rightfully  exercised, 
the  principal  may  be  liable  to  respond  in 
damages  for  any  wrong  inflicted  upon  the 
agent  by  the  revocation.  The  contract  U  si- 
lent as  to  the  Hme  the  agency  or  employment 
should  exist  but  it  Is  stipulated  that  the 
agent  should  pay  certain  expenses  and  give 
his  entire  time  in  accomplishing  the  purposes 
of  the  agency.  It  is  alleged  la  the  answer 
that  tbe  agent  had  paid  out  large  sums  of 
money  under  the  contract,  and  that  he  had 
faithfully  kept  and  performed  each  and  ev- 
ery part  of  lite  contract  to  be  by  him  kept 
and  performed.  If  these  things  are  true,  he 
has  been  damaged  by  the  revocation  of  the 
agency,  and  the  principal  may  be  liable  to  re- 
spond in  damages.  Cloe  v.  Bogers,  31  Okl. 
255,  121  Pac.  201,  88  L.  B.  A.  (N.  S.)  366.  Al- 
though the  pleadings  were  not  cast,  and  the 
case  tried  upon  tbe  theory  of  the  law  as  an- 
nounced in  Cloe  T.  Bogers,  supra,  we  are  In- 
clined to  the  opinion  that  when  the  case 
gets  back  In  the  trial  court  pennlssion 
should  be  given  to  amend  the  pleadings  so  as 
to  Include  that  theory  of  the  law,  tf  the  par- 
ties wish  to  do  so. 

We  therefore  recommend  that  tbe  Judg- 
ment appealed  from  be  reversed,  and  said 
cause  be  remanded,  with  directions  to  vacate 
the  judgment  entered  and  to  grant  a  new 
trlaL 

FEB  CUBtAM.  Adopted  in  whola 


«2  Okl.  8S> 

SBAT  T.  GOMMEBOIAL  UNION  ASSUB. 
CO.,  LIMITED,  OF  LONDON. 
ENGLAND.   (No.  9126.) 

(Supreme  Court  of  Oklahoma.  May  12,  W14.) 

(Syttahut  h0  tke  Court.) 

1,  InsDBAircx  (I  622*)— Lncmxioir  on  Tms 

TO  Sua— VAUniTT. 

An  action  on  a  tornado  Insurance  policy, 
executed  April  10,  1907,  for  a  term  of  three 
years,  for  a  loss  theremider  arising  October, 
1908,  is  commeuced  on  December  12,  1910. 
Meld,  that  such  action  is  not  barred  by  limita- 
tion, although  the  policy  contained  the  follow- 
ing clause :  "No  suit  or  action  for  the  recovery 
of  a  claim  under  tbla  policy  shall  be  auataioable 
in  any  court  of  law  or  equity  until  after  a  full 
compliance  by  the  insured  with  all  the  require- 
ments of  this  policy,  nor  if  commenced  after  the 
expiration  of  twelve  months  from  the  date  of 
loss"— for  the  reason  that  such  clause  was  inef- 
fectual and  vqH  under  section  1128,  Comp. 
Laws  1909. 

[Ed.  Note.— For  other  cases,  see  Insoranc^ 
Cent  Dig.  H  1540,  1544-1660;  Dec.  Dig.  i 
622.  •] 

2.  Insurance  (8  622*)— Limitatiom  ow  Tims 
TO  Sue— Operation  or  Statctb. 

The  act  of  tbe  Le^slature  of  Mardt  25, 
1909  (Lawa  1009.  c.  21,  art  2).  prescribing  tbe 
standard  form  of  insurance  nolicy  in  which  a 
limitatioQ  of  one  year  after  the  loss  Is  provided 
for  brining  actions  thereon.  In  no  war  affect- 
ed the  Fights  of  the  parUes  under  a  pcuicy  exe- 
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cated  and  a  claim  for  a  loss  occorrlnj  prior  to 
the  adoption  of  sach  statute. 

[Ed.  Note.— For  other  cases,  see  InsnnuKS, 
Cent  Dig.  H  1644-1500;  Dea  Di«.  | 

622.»] 

Commissioners'  Opinion,  DlTision  No.  2. 
Error  from  District  Oonrt,  Kingfisher  Coim- 
ty;  A.  H.  Houston,  Judge. 

Action  by  A.  J.  Seay  against  the  Commer- 
cial Union  Assurance  Company,  Limited,  of 
London,  England.  Judgment  for  defendant, 
and  plaintiff  brings  error.  Reversed  and 
remanded. 

Hlnch  &  Bradley,  of  Klngflsber,  for  plain- 
tiff in  error.  SCotbom,  Caldwell  ft  McBill, 
and  Burwell,  Ciodtet  ft  Jobnson,  all  ct  Okla- 
homa  <^tj,  for  defondant  in  error. 

QALBRAITH,  O.  TUB  was  an  action  on 
a  contract  of  Intorance  against  loss  by  wind- 
Btorm,  QTclone^  or  tornado,  Issned  April  10. 
1907,  for  a  term  of  tbree  years  thereafter. 
The  loss  was  charged  to  hare  occnrred  on 
the  15th,  l«th,  and  17th  of  October.  1908; 
the  action  was  commenced  December  12, 
1910.  The  answer  was  a  fuieral  denial  and 
numerous  affirmative  d^enses  not  necessary 
to  enumerate.  A  trial  was  had  to  the  court 
and  a  Jury.  At  the  ctoee  of  the  evidence  the 
court  sustained  the  motion  of  tibe  insurance 
company  for  an  Instructed  verdict,  and  di- 
rected the  Jury  to  return  a  verdict  for  It 
on  the  ground  that  the  evidence  showed  the 
actifm  to  be  barred  by  limitations,  InasmutA 
as  suit  had  not  been  commenced  within  12 
months  after  the  loes,  as  stipulated  in  the 
contract  of  Insurance;  To  reverse  the  Judg- 
ment rendered  (m  such  verdict,  the  plaintiff 
has  appealed  to  this  court 

[1]  The  limitation  fixed  in  the  contract 
for  the  commencement  of  an  action  thereun- 
der, and  relied  upon  by  the  company  to  de- 
feat the  plalntUTs  claim,  reads  as  follows: 

"No  suit  or  action  for  the  recovery  of  a 
claim  nnder  this  policy  shall  be  soatainattle  in 
any  coort  oC  law  or  equity  antil  after  a  full 
compliance  by  the  insured  with  all  the  require- 
ments of  this  policy;  nor  it  commenced  after 
the  expiration  of  twelve  montlu  from  the  date 
of  loss." 

The  plaintiff  In  error  contends  that  this 
provision  in  the  policy  is  void  under  sec- 
tion 1128,  Oomp.  L.  190%  whl<A  reads  as 

follows: 

"Every  stimulation  or  condition  in  a  con- 
tract, by  which  any  party  thereto  is  restricted 
from  enforcing  bis  rights  under  the  contract  by 
the  usual  legal  proceedings  in  the  ordinary  tri- 
bunal, or  which  limits  the  time  within  which 
he  may  thus  enforce  his  rights,  is  void." 

This  Statute  was  In  force  and  effect  at 
the  time  the  policy  In  stilt  was  Issued.  That 
the  provision  of  the  policy  above  quoted  and 
relied  upon  by  the  Insurance  company  to  de- 
feat the  action,  and  under  which  the  court 
below  directed  a  verdict  for  the  insurance 
company,  Is  void  and  of  no  legal  force  or 
effect  has  been  distinctly  held  a  number  of 
times  by  this  court   In  the  case  of  Oklaho- 


ma Fire  Instfrance  Co.  t.  Wagester,  38  OkL 
291, 1S2  Pac  1071,  the  policy  sued  upon  was 
issued  on  the  23d  day  of  September,  1908, 
and  the  hws  occurred  on  the  6th  day  of 
November,  1908,  and  contained  a  similar  pro- 
vision as  to  the  llmitatiou,  except  the  time 
for  brining  salt  vaa  limited  to  six  nxmtbs 
instead  of  one  year.  The  ctmipan?  relied 
upon  this  clause  to  defeat  the  action.  Chief 
Justice  Haye^  In  daiyb^  the  contmtlon  of 
the  company,  said: 

"There  is  also  evidrace  to  support  a  waiver 
of  this  provision;  but  the  defense  cannot  be 
maintained  for  a  greater  reason.  By  section 
1128,  Comp.  Lews  1900,  every  stipulation  or 
condition  in  a  contract  by  whidi  a  party  limits 
the  time  within  which  he  may  enforce  his  rights 
by  legal  proceedings  is  made  void.  The  above- 
cited  statute  was  in  force  at  the  time  of  the 
execution  of  the  pcdicy  •  •  •  and  there- 
fore renders  the  provision  of  the  policy  now 
under  consideration  invalid." 

In  the  case  o^  Eeyes  ft  Keyes  v.  Warrens- 
burg  City  Fire  Ina  Co.  of  Brooklyn.  87  OkL 
482,  132  Pac.  818,  the  policy  in  suit  was  Is- 
sued May  25. 1908.  and  the  loss  occnrred  No- 
vember 9,  1908.  and  tlie  action  was  not  com- 
menced until  January  9, 1910,  a  similar  pro- 
vision of  the  policy  limiting  the  time  for 
bringing  the  action  to  one  year  was  relied 
upon  in  that  case,  and  the  insurance  com- 
pany defended  on  the  same  ground  as  In  the 
Wagester  Case,  and  the  court  held  the  pro- 
vltdon  void,  and  that  the  action  could  be 
malntelned,  although  commenced  more  than 
one  year  after  Qie  loss.  See,  also,  Keys  ft 
Keys  V.  Mechanics'  Ins.  Co.  of  La.,  37  OW. 
480.  132  Pac  810;  Keyes  et  ill.  v.  Phcenlx 
Ins.  Co.,  37  OkL  614,  132  Pac.  820;  St  L.  ft 
S.  F.  R.  Co.  V.  James  et  aL,  86  OkL  196»  128 
Pac.  279. 

[1]  It  is  argued  on  behalf  of  the  Insurance 
company  that  the  enactment  by  the  Legisla- 
ture of  Oklahoma  of  the  act  of  March  25, 
1900  (Laws  1909,  c  21,  art  2),  In  which  a 
stendard  form  of  insurance  policy  was  pre- 
scribed. In  whidi  a  limttetion  of  one  year 
for  commencement  of  an  action  for  loss  un- 
der such  policy  was  provided,  that  this  en- 
actment was,  in  effect,  an  adoption  of  a 
new  and  special  statute  of  limitetlon  for  ac- 
tions on  insurance  contracte,  and  that,  since 
the  statute  of  limitetlon  In  force  at  the  time 
of  the  commencemCTt  of  an  action  governs 
in  such  case,  the  one-year  limitetlon  con- 
trols In  this  action,  and,  this  time  having 
run  after  the  adoption  of  the  standard  form 
of  policy,  and  before  the  commencement  of 
this  action,  it  Is  therefore  barred,  and  this 
suit  cannot  be  maintelned.  This  a^ment 
Is  not  sound.  It  is  sufficient  to  say  in  an- 
swer thereto  that,  inasmuch  as  the  contract 
involved  la  this  suit  and  the  loss  claimed 
thereunder  both  antedate  the  adoption  of  the 
act  of  March  25,  1900,  the  righte  of  the  par- 
ties under  the  policy  In  suit  were  not  In  any 
way  affected  by  said  act. 

Numerous  other  errors  are  assigned  and 
argued  fn  the  briefs;   but,  since  most  of 
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these,  U  not  all  of  them,  have  been  adjudicat- 
ed In  cases  that  have  been  decided  since  the 
trial  of  this  cause  In  the  district  court,  and 
those  cases  are  available  to  counsei  on  a  re- 
trial of  the  cause,  it  is  not  considered  nec- 
essary to  discuss  them  here. 

On  account  of  the  error  of  the  court  In  In- 
structing a  verdict  for  the  defendant,  the 
Judgment  appealed  from  should  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

PER  CURIAM.    Adopted  in  wholA. 

(42  OM.  188)  ^^^^ 

CHICAGO^  B.  1.  &  P.  RY.  CO.  T.  TBEBB. 

(No.  8470.) 

(Supreme  Court  of  Oklahoma.  May  12,  1914.) 

(SvUaiut  hv  the  Court.) 

EriDENCB  (S  472*)— Quantum  of  DAiuoBa— 

Conclusions. 

In  an  action  against  a  railroad  company  for 
damages  for  personal  injuries,  it  is  prejudicial 
error  to  allow  the  plaintiff  to  testify  aa  to  tbe 
quantum  of  damages  sustained,  aa  it  is  an  inva- 
tioo  of  tbe  province  of  the  jury. 

I£d.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SI  2186-2195, 2248;  Dec  Dig.  §  4T2M 

Commisedoiiers'  Opinion.  Divldon  Na  1. 
Brror  from  Coun^  Court,  Johnston  County ; 
Nick  Wolfe,  Judge. 

Action  by  G.  U.  Teese  against  the  Chicago. 
Bock  Island  &  Pacific  Railway  Company. 
Judgment  for  plaintUE,  and  defendant  brings 
error.   Reversed  and  remanded. 

This  is  an  action  brought  by  plaintiff  for 
personal  Injuries,  asking  Judgment  for  |1,- 
000,  against  tbe  defendant,  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company. 
The  material  allegations  of  the  plalnttflTs  pe- 
tition are  as  follows: 

"Second.  That  on  or  about  tbe  28th  day  of 
March,  1910,  the  defendant  employed  plaintiff 
as  a  laborer  to  help  other  employ^  of  said  de- 
fendant to  construct  and  repair  its  bridges. 
Third.  That  on  said  day,  while  at  woit  on  tbe 
Waabita  Bridge  near  the  town  of  Tishomingo, 
Okl.,  for  defendant  company,  its  foreman  and 
employte,  under  the  instruction  and  by  the  di- 
rection of  said  foreman,  carelessly  and  negli- 
gently, and  without  any  negligence  on  the  part 
of  tbe  plaintiff,  rolled  upon  the  right  foot  of 
plainiiff  a  large  bridge  timber,  weighing  no  less 
than  1,000  pounds  and  breaking  tbe  big  toe  on 

{tlaiotiff's  right  foot,  and  caused  this  plaintiff  to 
ose  about  two  months'  time  from  work,  which 
was  well  worth  tbe  sum  of  SI50,  and  caused 

Jlaintiff  great  physical  pain  during  said  time, 
'ourtb.  Plaintiff  states  tbat  said  toe  has  never 
to  this  time  wholly  recovered  its  original 
strength  and  usefulness,  and  that  it  never  will 
be  as  useful  to  him  as  it  was  prior  to  the  time 
when  defendant  company  through  its  negligence 
broke  it.  That  It  haa  been  permanently  injur- 
ed, ajid  by  reason  of  said  l^nry  this  plaintiff 
baa  been  dam^:ed  in  the  further  sum  of  S750. 
Fifth.  Tbat  said  large  toe  because  of  said  In- 
Jury  Is-crooked  and  deformed,  although  plain- 
tiff did  all  he  could  to  prevent  said  deformity. 
Sixth.  Tbat  because  of  said  deformity,  impaired 
usefulness  of  said  toe.  physical  suffering,  loss 
of  time  from  work,  occasioned,  as  above  set  out, 
through  negligence  of  the  employda  and  agents 
of  defendant  company,  tbe  plaintiff  baa  been 
greatly  damaged,  namely,  in  the  sum  ot  $1,000." 


An  answer  was  flled  In  tbe  form  of  a  gen- 
eral denial,  together  with  other  defenses; 
the  cause  was  tried  on  the  2eth  day  of  March, 
1911,  resulting  In  a  Judgment  against  the  de- 
fendant In'  the  sum  of  $750.  The  plaintiff 
offered  evidence  as  to  the  quantum  of  dam- 
age measured  by  dollars  and  cents,  which  was 
admitted  in  evidence  over  tbe  objection  of  tbe 
defendant  Motion  lor  new  trial  waa  over- 
ruled, and  the  cause  brought  here  for  review. 

C.  0.  Blake,  H.  B.  Low,  R.  J.  Roberts,  and 
W.  H.  Moore,  all  of  El  Beno.  for  plaintiff  in 
error.  P.  B.  H.  Shearer,  of  Tlshondngo,  tot 
defendant  In  error. 

RITTENH0V8H.  C  (after  stating  the  facta 
as  above).  Plaintiff  in  error  will  be  designat- 
ed as  defendant  and  defendant  in  error  win 
be  designated  as  plaintiff,  in  accord  with 
their  relative  titles  In  the  trial,  court 

The  defendant  haa  assigned  numerous  er- 
rors, but  in  the  view  we  take  of  this  case  It 
will  only  be  necessary  to  consider  <»e  oC 
them. 

The  attorney  for  plaintiff  was  permitted  to 
ask,  and  the  plaintiff  to  answer,  over  ob- 
jections on  tbe  part  of  Uke  defendant,  tlic  Col- 
lowing  quMtlons: 

"Q.  Too  are  asking  $1,000  damages  in  this 
case.  How  do  you  arrive  at  the  amount  of  dam- 
ages which  you  have  sustained?  (Objection  by 
tbe  defendant  because  not  the  proper  method  iSt 
proving  damages,  and  it  is  Immaterial  for  wit- 
ness to  state  bow  he  arrived  at  the  amount 
Objection  sustained.)  Q.  How  much  do  yoa 
consider  that  you  have  been  damaged?  (Ob- 
jection.) 

"Tbe  Court:  That  U  tanproper,  it  atrikes  me. 

"Mr.  Shearer :  I  was  trying  to  get  at  it  spe- 
cifically.   (Objection  austained.) 

"Mr.  Shearer:  Will  the  court  or  counsel  tell 
me  the  proper  form  to  pot  tbe  question  in? 

"Tbe  Court:  No;   that  Is  your  buainess. 

"Mr.  Shearer:  I  thought  so. 

"Q.  Have  yon  been  out  any  money  in  this 
matter,  expenses?    A.  Well,  some. 

"Tbe  Court:  Well,  how  much  Mr.  T^tneas? 
A.  I  waa  out  the  doctor's  dresaing  my  toe.  Q. 
What  doctor?  Ite.  Catoa  at  Bavia.  Q.Was 
that  after  yon  returned  from  McAlester?  A. 
Yea,  sir.  Q.  How  much  was  that?  A.  ^  I 
think.  Q.  Nothing  for  medicine?  A.  No,  wit. 
Q,  How  much  do  yon  estimate  your  physical 
and  mental  suffering  worth?  (ObjecUoD  by  the 
defendant  because  incompetent,  irrelevant  and 
immaterial  and  calling  for  a  conclusion  froa 
the  witness.)  Q.  State  what  your  mmtal  suf- 
fering was  and  the  physical  pain.  A.  Well.  I 
can  hardly  say  aa  to  bow  much  I  suffered,  bat 
I  suffered  a  lot  Q.  Well,  what  do  you  think  it 
was  worth?  (Objection  by  defendant  because 
incompetently  irrelevant  and  immaterial  and 
calling  for  a  conclusion  of  the  witnesa,  and  not 
the  proper  way  to  prove  amount  of  damages. 
Defendant's  objection  overruled,  to  which  it  ex- 
cepts.) Q.  How  much  was  it  worth  to  you  to 
have  to  go  through  that  anffering?  (Objection 
by  the  defendant  because  incompetent  irrele- 
vant and  immaterial,  and  calling  for  a  conclu- 
sion of  tbe  witness  and  not  the  proper  way  to 
prove  amount  of  damages.)  A.  I  would  not 
want  to  go  through  the  same  aneriance  again. 
(Motion  to  strike  sustained.)  Q,  Now  statenow 
much  you  have  been  damsged.  A.  $750  all*  told. 
(Objection  by  defendant  because  the  gueetion  is 
incompetent  irrelevant  and  immaterial,  calling 
for  a  conclusion  of  tbe  witness  and,  not  tbe 
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VAj  to  prove  the  amount  of  damages. 
)biection  overruled.  Exception  by  defendant.) 
A.  I  don't  know  that  I  still  understand  the 
question.  Q.  How  much  was  it  worth  to  you 
to  undergo  the  agony  and  Buffering  that  you 
underwent?  (Defendant  objected  to  the  ques- 
tion as  incompetent,  irrelevant,  and  immateri- 
al, catting  for  a  conclusion  of  the  witness,  and 
not  the  proper  way  to  prove  the  amount  of  dam- 
age. Objection  overruled.  Defendant  excepts.) 
A.  It  was  worth  flOO  at  tbe  least  Q.  How 
much  have  you  been  damaged  by  the  permanent 
injuries  of  the  toe  as  to  injuring  your  abili- 
ty to  make  a  livelihood,  and  influencing  your 
ability  to  travel  attout  on  foot?  (Defendant  ob- 
jects because  innnnpetent,  irrelevant,  and  im- 
material, calling  for  a  conclusion  of  tho  witness, 
and  not  the  proper  way  to  prove  the  amount 
of  damages.  Overruled.  Exception  allowed  de- 
fendant.) A.  Well,  as  I  stated  a  while  ago,  I 
think  it  ia  worth  $750  at  the  least." 

It  is  apparent  that  this  testimony  was  not 
as  to  a  fact  but  as  to  a  conclusion.  Id  an 
action  of  this  character,  the  plaintiff  would 
be  allowed  to  state  facts  sbowlnf  tbe  extent 
of  the  damage  and  other  pertinent  matters, 
but  it  was  error  for  tbe  court  to  allow  the 
plaintiff  to  measure  his  damage  in  dollars 
and  cents.  Such  testimony  could  only  be 
conclusions  of  the  witness  and  an  invasion  of 
the  duties  tielonglng  to  the  jury. 

It  has  been  held  in  numerous  cases  that  a 
witness  is  never  permitted  to  establish  the 
quantum  of  damage  which  a  party  may  have 
sustained,  as  it  is  the  province  of  the  jury 
to  arrive  at  the  damage  sustained  from  the 
evidence.  Nothing  could  be  accomplished  by 
testimony  of  such  opinions  and  conclusions, 
except  to  invade  tbe  province  of  the  jury. 

In  the  case  of  Uttle  Rode,  M.  R.  A  T.  By. 
Co.  V.  Haynes,  47  Ark.  487,  BOO,  1  S.  W.  774, 
775,  tbe  court  said : 

"After  detailing  the  nature  and  extent  of  his 
injuries,  and  tbe  circumstances  under  which  be 
was  struck,  the  plaintiff  was  asked  this  ques- 
tion; 'Taking  into  consideration  tbe  amount 
you  have  expended  in  attempting  to  care  your- 
self of  your  injuries,  the  present  and  prospec- 
tive condition  of  your  leg,  tbe  bodily  pain  and 
mental  anguish,  the  time  you  have  lost  from 
your  labor,  your  inability  to  labor  and  follow 
and  attend  to  yonr  business  affairs  in  the  fu- 
ture, how  much  were  you  damaged  by  the  in- 
jury? Plaintiff  answered:  *f4300.'  To  the 
question  and  answer  defendant  objected,  and, 
his  objection  being  overruled,  defendant  at  the 
time  excepted.  The  impropriety  of  sach  a  line 
of  examination  was  pomted  out  by  this  court, 
nearly  40  years  ago,  in  Pierson  v.  Wallace,  7 
Ark.  282.  This  is  one  of  the  few  subjects  up- 
on which  there  is  absolately  no  conflict  in  the 
authorities.  A  witness  Is  never  permitted  to 
estimate  tbe  amount  of  damages  which  a  party 
has  sustained  by  the  doing  or  not  doing  of  a 
particular  act.  That  is  the  province  of  tbe  jury, 
and  a  witness  cannot  be  allowed  to  usurp  it. 
He  may  state  facts  showing  the  extent  of  the 
damages,  and  any  other  pertinent  matters.  But 
.the  measuring  of  tbe  amount  of  damages  in 
dollars  and  cents  is  not  a  fact.  It  is  a  mat- 
ter of  opinion  or  speculation." 

In  the  case  of  Burton  t.  Sererance,  22  Or. 
91,  29  Pac.  200,  tbe  court  had  under  consid- 
eration the  following  question  and  answer: 

"  'How  much  have  you  been  damaged  on  ac- 
count of  all  tbe  inconvenience  and  trouble  that 
you  have  been  put  to  in  loss  of  time,  labor,  and 


so  forth,  by  reason  of  this  obstruction?  How 
much  have  you  I>een  damaged  in  not  Iwing  able 
to  come  to  the  post  office,  and  bring  down  your 
wood  and  your  flour,  and  tbe  general  use  of  tbe 
river,  up  to  the  time  this  suit  was  brought? 
•  •  •  A.  WeU,  about  ?1,800, 1  think;  that  is 
what  I  think  I  ought  to  hare.* " 

The  court,  in  passing  upon  the  objection  to 
this  testimony,  said: 

"In  tbe  case  at  bar  tbe  witness  should  have 
stated  facts— what  she  had  seen  and  knew  in 

respect  to  the  matters  in  Issue— and  from  those 
facts  left  the  jury  to  draw  the  inferences  or 
form  an  opinion.  It  is  clear  the  evidence  was 
improperlv  admitted,  for  as  Dargan,  C.  J., 
said:  'I  nave  not  been  able  to  find  any  case 
that  holds  tbe  opinions  of  witnesses  as  to  the 
quantum  of  damages  resulting  from  any  act 
competent  proof.*  Railroad  Co.  v.  Vamer,  19 
Ala.  187." 

Other  cases  on  tbe  subject  are  Chandler  t. 
Bush,  84  Ala.  102,  4  South.  207;  Razzo  t. 
Vaml,  3  Cal.  Unrep.  94,  21  Pac.  762;  Old  t. 
Kenner,  22  Colo.  6,  43  Pac  127;  Hartley  et 
al.  V.  Keokuk  &  M.  W.  Ry.  Ce.,  85  Iowa,  455, 
62  N.  W.  352;  A,  T.  &  8.  F.  Ry.  Co.  v.  Wilkin- 
son, 55  Kan.  83, 39  Paa  1043 ;  and  cases  cited ; 
Howell  T.  Medler,  41  Mich.  641,  2  N.  W.  911 ; 
Wellington  v.  Moore,  37  N«»b.  560,  56  N.  W. 
200 ;  Tenney  v.  Rapid  City,  17  S.  D.  283,  90 
N.  W.  96 ;  Webster  v.  White,  8  S.  D.  479,  66 
N.  W.  1145 ;  Norman  v.  Wells,  17  Wend.  (N. 
Y.)  136;  Midland  Valley  R.  Co.  v.  Ezell,  36 
Okl.  517,  129  Pac.  734;  Tootle,  Wheeler  & 
Motter  V.  Kent  et  al.,  12  Okl.  674,  73  Pac.  310. 

No  case  has  been  cited  by  counsel  for 
plaintiff  where  the  evidence  of  opinions  or 
conclusions  as  to  the  quantum  of  damage 
sustained  in  a  personal  Injury  case  has  ever 
been  upheld  as  legal. 

The  jury  evidently  followed  the  testimony 
of  plaintiff  In  arriving  at  their  verdict;  and, 
inasmuch  as  that  evidence  was  Irrelevant  and 
incompetent  as  to  the  quantum  of  damage,  Its 
admission  was  necessarily  prejudicial  to  the 
defendant 

The  judgment,  therefore,  should  be  revers- 
ed and  remanded  for  a  new  trlaL 

FEB  CUBIAM.  Adopted  in  wbole^ 


(42  Okl.  Z14) 

McCONNELL  T.  WATKINS.    (No.  3537.) 
(Supreme  Court  of  Oklahoma.    May  12,  1914.) 

(Si/tlabtu  by  the  Court.) 

1.  Appeal  and  Ebbob  (|  1001*)— Vbbdioi?' 

Review. 

Where  there  is  competent  evidence  reason- 
ably tending  to  support  tbe  verdict  of  a  jury, 
under  proper  instructions  from  tbe  court,  this 
court  will  not  disturb  tbe  verdict 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  392278928-3934;  Dec. 
Dig.  i  lOOL*] 

2.  Repxxtin  (f  95*)— AmuALS— Identifica- 
tion. 

A  verdict  tn  an  action  of  replevin,  which  de- 
scribes the  animal  sued  for  as  "one  three  year 
old  dark  gray  filly,"  sufficiently  identifies  the 
animal  in  controversy,  and  a  Judgment  based 
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on  such  verdict  win  not  be  set  aside^  on  the 
ground  that  the  ideotification  is  insufficieDt. 

[Ed.  Note. — For  other  casn,  see  Beplevin, 
Gent  Dig.  {  870;  Dec.  Dig.  |  0S.*] 

CommisBioners*  Opinion,  Dlvlstoa  No.  1. 
Error  from  County  Court,  Osage  County ;  O. 
T.  Bennett,  Judge. 

Action  by  P.  M.  Watbins  against  W.  G.  Mc- 
Connell.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.  Affirmed. 

8.  H.  Kli^,  of  Tulsa,  for  plalntUF  In  error. 
J.  M.'  Worten,  of  Pawhnska,  for  defendant  In 
error. 

RITTENHOTJSE,  C.  This  Is  an  action  to 
replevin  a  three  year  old  dark  gray  filly,  of 
the  value  of  $60.  Issues  were  Joined,  the 
cause  was  tried  to  a  jury,  and  Terdlct  return- 
ed as  follows : 

"We,  the  jury,  impaneled  and  awom  to  try 
the  issues  in  the  above-entited  cause,  do,  upon 
our  oaths,  And  fbe  iesues  for  the  plaintitf,  and 
that  the  plaintiff  at  tibe  commencement  of  said 
action  wan  the  owner  and  entitled  to  the  im- 
mediate possession  of  one  three  year  old  dark 
gray  filly.   Fat  Lynn.  Foreman.** 

Judgment  was  rendered  on  this  Terdlct, 
and  motion  for  a  new  trial  overruled.' 

The  assignments  of  error  presented  but 
two  questions : 

"(1)  That  the  verdict  Is  not  sustained  by  the 
evidence;  and  (2)  that  the  verdict  is  insuffi- 
cient, in  form  and  substance,  to  bind  the  plain- 
tiff in  error,  and  that  the  verdict  is  void :  that 
the  judgment  rendered  npon  such  verdict  is  null 
and  void.*' 

The  plalntur  below  teatlfled  tbat  he  was 
tbe  owner  of  Hie  animal  In  controversy;  tiiat 
It  was  three  years  old,  dark  iron-gray  In  col- 
or, and  a  filly.  Other  witnesses  testlfled  as 
to  the  color,  age,  and  sex  of  the  animal  In 
controversy,  and  that  it  belonged  to  plaintltC. 
The  defendant  offered  evidence  to  show  ttiat 
the  animal  was  not  the  <me  owned  by  the 
plaintiff.  The  testimony  was  very  conflict- 
ing as  to  the  identity  of  the  animal. 

[IJ  This  court  has  held  in  a  great  number 
of  cases  that,  although  tbeste  may  be  a  doubt 
as  to  the  correctnera  of  the  verdict  reached 
by  the  Jury,  yet  it  will  no^  when  the  evi- 
dence Is  conflicting,  examine  and  weigh  the 
same  to  determine  where  the  preponderance 
of  the  evidence  lies,  but  will  sustain  such 
verdict  whenever  there  is  any  competent  evi- 
dence reasonably  tending  to  support  the 
same.  Lynch  v.  Halsell,  34  OkL  307, 125  Pac. 
725;  Enid  City  By.  Co.  v.  Beynolds,  84  Okl. 
405, 126  Pae.  IdS;  Brlssey  v.  Trotter.  34  Okl. 
445,  125  Fac.  1119;  Estee  t.  Estee,  84  Okt 
S06,  125  Pac.  465. 

[1]  Under  the  second  assignment  raised  by 
the  plaintitf  in  wror,  it  Is  argued  very  ex- 
tensively that  to  describe  the  clmttei  proper* 
ty  as  "one  three  year  old  dark  gray  fllly"  Is 
insuffldent  in  law  to  identify  the  animal  In 
controvenv.  We  cannot  agree  with  this  con- 
tention; a  description  of  an  animal,  giving 
Its  age,  sex,  and  color,  is  all  that  is  required ; 


dnd  a  verdict  of  a  Jury,  In  an  action  of  re- 
plevin, containing  such  description  Is  suffi- 
cient to  sustain  a  Judgment 

In  Wey  v.  City  Bank  of  Hobart,  29  Okl.  313, 
116  Pac.  943,  it  was  held  tbat  a  petition  la 
replevin  which  described  the  chattel  sued  for 
as  "two  yonng  moles*'  was  good  as  against 
a  demurrer; 

In  Onatatt  v.  Ream,  SO  Ind.  259,  95  Am. 
Dea  695,  It  was  held  tbat: 

"Description  of  property  in  complaint  in  re- 
plevin as  *one  white  shoat  of  the  value  of  $14* 
IB  sufficiently  explicit." 

In  NoUkamper  v.  Wyatt,  27  N-ab.  B65,  43 
N.  W.  357,  It  was  held  Giat  chattel  property 
described  in  an  action  of  replevin  as  *^o 
bay  mares  five  years  old"  was  suflBdent 
Pomeroy  v.  Trlmper,  8  Allen  (Mass.)  398,  85 
Am.  Dec  714 ;  Wells  on  Replevin  (2H  Ed.)  c. 
7;  Wood  V.  Darnell,  1  Ind.  App.  215,  27  N.  E, 
447;  Farwell  v.  Fox,  18  Mich.  166;  Crum  v. 
Ellison,  33  Mo.  App.  591;  Cent  Dig.  vol.  42, 
p.  2244. 

We  therefore  conclude  that  the  verdict  suf- 
ficiently described  the  animal  In  controversy, 
and  that  said  verdict  was'ln  proper  form,  and 
a  Judgment  based  thereon  Is  valid. 

The  cause  should  therefore  be  affirmed. 

PEB  GDBIAU.  Adopted  In  wholflb 


(42  Okl.  nO> 

AI/rON  MERCANTILE  CO.  v.  SFINDEL 
•t  al.    (No.  S536.) 

(Sn^eme  Court  of  Oklahoma.   May  tS^  iSflLi 

(Byllahia  hv  the  Court.) 

1.  HOHESTEAD  (|  187*)— EXEICPTIOK. 

The  homestead  of  a  family,  whether  title 
to  the  same  shall  be  lodged  in  or  owned  by  the 
husband  or  wife,  shall  be  reserved  to  every 
family  In  the  state,  exempt  from  attachment  or 
execution,  and  every  other  spede  of  forced  sale 
for  the  payment  of  debts. 

[Ed.  Note.— For  other  casea^  see  HoowBtead, 
Cent  Dig.  »  356 ;  Dec.  Dig.  |  187.*} 

2.  HOUESTBAD  ({}  62,  81*>— COUHTBT  HOMX- 

STEAD— EXTEN1^-Ow  KKKSHIP. 

,  Under  section  1,  art  12.  of  the  Constitn- 
tion,  and  section  3346,  Comp.  Laws  1909,  the 
homestead  of  a  family,  not  in  a  ci»;  town  or 
village,  may  consist  of  160  acres  of  land,  and 
may  be  owned  by  either  husband  or  wife,  or  by 
both  jointly. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  iS  90,  U4-118;  Dec.  Dig.  H  62, 
81.*] 

3.  HOHESTBAO   (I   169*)— EXEUPTIOIV— "nCUa- 

BATioN— Act  of  Husband. 

When  property  has  once  been  impressed 
with  the  homestead  character,  no  act  or  omis' 
sion  on  the  part  of  the  husband,  without  th* 
consent  of  his  spouse,  can  result  in  an  abandon- 
ment  of  the  homestead  by  the  family.  The 
homestead  ia  for  the  benefit  of  the  entire  fam- 
ily, and  Buch  joint  interest  ia  to  he  regarded 
as  paramount  to  the  rights  of  any  individual 
member  thereof. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  i  335;  Dec  SgTl  leS.*) 
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4.  HoinsTEAD  (1 154*)— ABAnDONHBNT— Con- 
sent—Insane  Spouse. 

An  insane  ipoaBe  is  incajiable  of  firing  her 

free  consent  to  an  abaadooment  of  the  bome- 

■tead,  although  conflned  in  on  insane  asylum  in 

another  itate. 
[Ea.  Mote.— For  other  cases,  see  Hontestead, 

Cent.  Dig.  S  807;  Dea  Dig.  {  154.*] 

GcHnmlssloners*  Otdnion,  DivisloD  No.  1. 
Brror  from  District  Court;  Klngflaher  Oonn- 
tr;  James  B.  Onlllsou.  Judge. 

Action  by  the  Alton  Mercantile  Company 
against  George  Spindel  and  Ereret  Splndet, 
partners  as  Spindel  Bros.  Judgment  for  de- 
fendant George  Spindel,  and  plaintifC  brings 
•rror.  Affirmed. 

This  is  an  action  to  sell  the  northeast 
quarter  of  section  21  In  township  17  north 
of  range  6  west  of  the  Indian  Meridian,  be- 
loogtng  to  George  Spindel,  to  satisfy  a  judg- 
ment for  $2^.26,  and  interest  and  costs,  in 
favor  of  the  Alton  Mercantile  Company  and 
against  George  Si^del  and  Bveret  Spindel, 
partners  as  Spindel  Bros.  The  property  was 
Bold,  and  motion  for  conflrmaUon  filed.  An 
obJectloD  was  made  to  the  confirmation  by 
George  Spindel,  on  the  ground  that  the  land 
was  the  homestead  of  his  family,  consisting 
of  three  minor  children,  who  were  under 
his  indirldual  care,  custody,  and  control,  and 
were  supported  and  malotalned  by  him; 
that  his  wife  was  still  living,  but  conflned  In 
an  Insane  asylum  In  JacksonTille,  IlL,  on 
account  of  her  mental  condition;  that  she 
had  never  lived  upon  the  land  or  acquired  an 
actual  residence  in  tliis  state,  but  that  said 
absSnce  was  caused  by  her  mental  condition 
and  through  no  fault  of  her  own. 

The  evidence  farther  shows  that  George 
Spindel  and  his  diUdren  lived  upon  this 
land  and  occupied  the  same  as  a  homestead 
from  the  spring  of  1905  until  the  year  1907, 
when  they  moved  to  Kingfisher  to  educate 
the  children,  and  were  residing  In  said  dty 
at  the  time  of  the  levy  of  the  execution  In 
this  case,  but  that  they  still  maintained  the 
premises  Id  controversy  as  their  homestead; 
the  same  being  temporarily  rented.  The  mo- 
tion for  confirmation  of  the  sale  was  over- 
ruled, and  the  matter  broui^t  to  this  court 
for  review. 

F.  Jj.  Boynton,  of  Kingfisher,  and  McKee- 
ver  ft  Walker,  of  Enid,  for  plaintiff  In  error. 
D.  K.  CunnlnKham,  of  Klngflsh^,  for  defends 
ant  In  error. 

RITTENHOnSB,  a  (after  stating  the 
facts  as  above).  There  are  no  disputed  facts 
In  this  record.  The  only  witness  offered  was' 
the  defendant  George  Spindel ;  and  the  sole 
question  necessary  for  a  complete  determina- 
tion of  this  case  Is  whether  the  husband,  who 
has  an  insane  wife  in  another  state,  can  by 
his  own  acts  so  conduct  himself  as  to  con- 
stitute an  abandonment  of  the  homestead 
without  the  consent  of  his  wife. 

[1]  Section  3346,  Comp.  Laws   1909,  ie> 


Bervea  to  every  family  residing  In  the  state 
a  homestead,  which  shall  consist  of  the  home 
of  the  family,  whether  the  title  to  the  same 
shall  be  lodged  in  or  owned  by  the  husband 
or  wife,  and  said  section  exempts  such  home- 
stead from  attachment  or  execution  or  any 
other  specie  of  forced  Bale  f6r  the  payment 
of  a  debt 

[2]  Section  8347,  Comp.  taws  1900,  defines 
a  homestead  of  a  fiunlly,  not  In  a  city  or 
town,  to  «(HiBlst  of  not  more  than  160  acres 
of  land. 

[t]  Sections  1  and  2,  art  12,  of  the  Consti- 
tution, and  the  foregoing  sections  of  the  stat- 
ute provide  for  the  exemption  of  160  acres  of 
land  not  within  a  dty  or  town,  as  a  home- 
stead tor  the  family,  which  cannot  be  alienat- 
ed or  Incumbered  unless  the  Instrument  be 
subscribed  by  both  husband  and  wife.  The 
requirement  of  a  joint  act  on  the  part  of 
the  husband  and  wife  to  affect  the  homestead 
is  a  provision  for  the  protection  of  the  chil- 
dren as  well  as  for  either  parent,  and  the 
only  exception  to  the  rule  is  provided  by 
section  S352,  Comp.  Laws  1009,  where  the 
husband  and  wife  became  hopelessly  insane^ 
a  sale  could  be  made  by  application  to  and 
upon  order  from  the  proper  court 

[4]  The  contention  that  Geor^  Spindd 
and  his  (Mldren  occupied  the  premises  aa 
their  homestead  from  the  spring  of  1905  un- 
til some  time  during  the  year  1007  is  not 
disputed,  nor  is  the  fact  that  his  wife  was 
insane  and  conflned  in  an  asylum  in  Jackson- 
TlUe,  IlL,  disputed.  When  George  Spindel 
and  his  minor  children  moved  upon  this  land 
in  the  spring  of  1006.  with  the  intention  of 
mflirtpg  it  their  home,  the  premisea  became 
impressed  with  the  homestead  character,  and 
no  act  or  omission  on  the  part  of  George 
Spindel,  withfiut  the  consent  of  his  spouse, 
could  result  in  an  abandonment  of  the  hom^ 
stead  by  th^  family.  The  homestead  Is  for 
the  benefit  of  the  entire  family,  and  such 
joint  interest  is  to  be  regarded  as  paramount 
to  the  rights  of  any  individual  member  there- 
of. It  was  held  in  Morris  v.  Ward,  5  Kan. 
288,  that: 

"No  alienation  of  the  homestead  by  the  bns- 
Imnd  alone,  in  whatever  way  It  may  be  effected, 
is  of  any  validity;  nothing  that  be  alone  can 
do,  or  Buffer  to  be  done  can  cast  the  slightest 
cloud  upon  the  title  to  the  homestead;  it  re- 
mains absolutely  free  from  all  liens  and  incum- 
brances." Cougbiin  V.  Cougblin,  20  Kan.  116  ; 
Howdl,  Jewett  &  Co.  v.  McCrie,  36  Kan.  630, 
14  Pac  257,  59  Am.  Rep.  584;  Wallace  v. 
Trav.  Ins.  Co.,  54  Kan.  442,  38  Pac.  489,  20 
L.R.  A.  800.  45  Am.  St  Rep.  288:  Pilcher  v. 
A.  T.  &  8.  F.  By.  Co.,  38  Kan.  616,  16  Pao. 
946,  6  Am.  St  Kep.  770. 

George  Spindel.  a  married  man,  having  se- 
lected the  premises  In  controversy  as  a  hom^ 
stead,  could  not  divest  the  premises  of  the 
homestead  character  by  abandonment  with- 
out the  free  consent  of  his  spouse ;  and,  she 
being  insane  and  thereby  unable  to  give  h&t 
free  consent  no  act  or  omission  on  the  part 
of  George  Spindel  would  operate  to  divest  the 
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premises  of  Ita  bomestead  cbaracter.  Palmer 
T.  Sawyer,  74  Neb.  108,  103  N.  W.  1088,  12 
Ann.  Cas.  715;  Weatherington  t.  Smith,  77 
Xeb.  36.%  100  N.  W.  381.  13  L.  B.  A.  (N.  S.) 
430, 124  Am.  St  Rep.  865;  Panton  t.  Manley. 
4  III.  App.  210. 

In  the  case  of  Whitlock  r.  Gossod,  35  Neb. 
829,  63  N.  W,  OSO,  the  taasbaiid  attempted  to 
Incumber  the  homestead  while  the  wife  was 
insane  and  llrfug  In  another  state,  and  In 
that  case  the  court  held  that  the  transaction 
was  Told. 

In  the  case  of  Way  t.  Scott,  118  Iowa,  197. 
91  N.  W.  1034,  It  was  held  that  the  abandon- 
ment of  a  homestead  by  the  hnsband  and  fa- 
ther, white  his  wife  was  confined  la  an  Insane 
asylum,  did  not  derive  the  wife  of  her 
Interest  or  right  tberdn,  and  thel¥  adult 
cblldr«i  were  a  part  of  the  &mily  and  were 
entitled  to  the  occupancy  and  posseadon  of 
the  premises  as  long  as  mch  right  remained 
to  either  parent  Weatherington  t.  Smith, 
supra ;  Withers  t.  Lore,  72  Kan.  140,  83  Pac. 
204.  3  L.  R.  A.  (N.  8.)  614;  Central  Ken- 
tucky Lunatic  Asylum  t.  GraTena.  98  Ey.  105, 
32  S.  W.  291,  66  Am.  St  Rep.  323;  Holbnm 
T.  PfanmlUer,  U4  Ky.  831.  71  &  W.  940; 
Caiambera  t.  Cox,  23  Kan.  398. 

Tn  order  to  constitute  an  abandonment  of 
the  homestead,  the  abandonment  mast  be 
voluntary,  and  the  confinement  of  a  person 
in  an  asylum  in  anotlier  state  on  account  of 
her  mental  condition  cannot  be  said  to  be  a 
Toluntary  abandonment  d  the  homestead. 

We  therefore  conclude  that  the  premises 
in  controversy  wera  impressed  with  the 
homestead  character  In  1905,  and  that  the 
said  premises  are  still  the  homestead  of  the 
family  of  George  Spindel,  and  not  subject  to 
a  lien  under  the  Judgment  of  the  Alton  Mer- 
cantile Company,  and  that  the  court  properly 
refused  to  confirm  the  sale  of  said  premises 
under  said  Judgment 

The  cause  should  therefore  be  affirmed. 

PBR  CURIABf.  Adopted  In  whole. 


(42  Okl.  JS5) 

NORTHWEST  THRESHER  CO.  t.  McNINCH. 
(No.  3446.) 

(Supreme  Court  of  Oklahoma.  May  12,  1914.) 

(Bvnahua  hjf  tk9  Court.) 

1.  Pleading  (J  236*)— Answer— Ahbndhent 
Ddrino  Trial. 

The  trbJ  court  abused  Its  discretion  in  al- 
lowing the  defendant  to  allege  mutual  mistake 
of  law,  over  the  objection  of  plaintiff,  after  the 
evidence  was  closed  on  both  sides,  witnesses 
discharged,  the  jury  instructed,  and  counsel  for 
defendant  having  made  his  openioe  argument  to 
the  jury,  without  granting  the  plaintiff  a  con- 
tinoance  in  order  to  meet  the  issue  presented 
by  the  plea  cf  mutual  mistake  of  taw. 

FEd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S{  601,  605;  Dec.  Dig.  |  236. •] 

2.  Pleading  (J  237*)— Answkk— AimNniCBifT 

TO  CONFOBM  TO  PBOOr. 

An  araaadment  to  an  answer  cannot  be 
made  on  the  theory  of  conforming  the  answer 


to  the  facts  proven,  when  the  evidence  relied  on 
to  support  the  amendment  was  immaterial  mnd 
incompetent  to  any  issue  in  tbe  caae,  and  was 
introduced  over  toe  objection  of  tbe  plaintilT. 

[Ed.  Note.— For  other  cases,  see  Pleadins, 
Cent  Dig.  $$  603-619;  Dec.  Dig.  |  237.*J 

3.  Bills  ahd  Notes  d  620^— MrTUAi.  Mia- 

TAKE— StTFFSCIENCT  OF  EVjnENCB. 

Evidence  examined,  and  AeU  insalBcient  to 
constitute  a  mutual  miatake  of  law  from  wldck 

relief  can  be  bad. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  1813,  1832,  1836^  1837; 
Dec  big.  I  620.  •! 

4.  CoKTSACTB  (S  93*)— "Mutual  Mistasb  or 
Law." 

A  "mutual  miatake  of  law"  is  a  misappre- 
hension of  the  law  by  all  parties,  all  aupposuic 
that  they  knew  and  understood  it,  and  all  mak- 
ing substantially  the  same  mistake  as  to 
law. 

[Ed.  Note.^or  other  cases,  see  Contracts^ 
Cent  Dig.  H  416-419;  Dec.  Dig.  |  93.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol  6,  pp.  4660,  4651.] 

6.  Gontbacts  (f  93*)— Ddehsis  — Mutual 

Mistake  of  Law. 

It  is  an  essential  element  of  the  defense  of 
a  mutual  mistake  of  law  that  tbe  mistake  must 
be  of  a  material  nature  and  be  tbe  detennin- 
ing  ground  of  the  transaction. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  ${  415-419;  Dec.  Dig.  J  93.*] 

6.  Pbikcifai,  Awn  Agent  (|  101*)  —  Cow- 
TBAOTs— Mistake  or  Law— Puhozpal  ard 

AOENT. 

Where  defendant  relies  upon  a  mutual  mis- 
take of  law  as  a  defense,  and  the  proof  shows 
that  the  mutual  mistake  of  law  is  based  upon  a 
collateral  oral  agreement  to  the  name  of  tbe 
agent.  Independent  of  the  written  agreement  en- 
tered into  on  behalf  of  the  princi|pal,  evidence 
that  the  defendant  and  tbe  agent  misapprehend- 
ed the  law  relative  to  snch  oral  agreement,  both 
supposing  that  tbey  knew  and  understood  it  and 
both  making  substantially  the  same  mistake  as 
t<r  tbe  law,  is  not  suffideot  to  establish  a  mu- 
tual mistake  of  law  on  the  part  of  the  principaL 
[Ed.  Note.— For  other  cases,  see  Frioctpal 
and  Agent  Cent  Dig.  «  2ffiS-2T3,  S46,  364, 
368-378;  Dec  Dig.  |  lC*l 

Commissioners'  Opinion,  Divl^on  No.  1. 
Error  from  District  Court,  Canadian  County ; 
John  J.  Carney,  Judge. 

Action  by  the  Northwest  Thresher  Com- 
pany against  W.  E.  McNinch.  Judgment  for 
defendant,  and  plaiutiff  brings  error.  Re- 
versed and  remanded,  with  instructions. 

On  the  26tb  day  of  September.  1906.  the 
Northwest  Thresher  Company  instituted  this 
suit  on  a  promissory  note  for  1150.  It  ap- 
pears from  the  record  that  the  plalntHf 
through  its  agent,  George  GUI,  took  an  order 
from  one  J.  R.  McClung,  for  a  threshing 
machine;  under  the  terms  of  said  order  he 
was  required  to  famish  fiirmers'  notes  In 
tbe  sum  of  91,000  as  collateral  security  to 
said  Indebtedness.  payaUe  directly  to  ttw 
Northwest  Thresher  Company,  and  said  notes 
contained  a  clause  that  the  same  were  exe- 
cuted In  consideration  of  credit  extended  to 
the  aaid  J.  R.  McGlung  in  the  pntdiase  of 
said  machine.  Prior  to  ttiat  tbne,  a  con- 
tract was  entered  into  betwem  the  parties. 
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providing  for  the  execution  of  said  note  by 
the  defendant  upon  the  delivery  of  the 
threshing  machine  to  McClung,  and  the  note 
soed  on  was  executed  under  said  contract 
The  defendant  answered  on  the  24th  day 
of  October,  1906,  a  copy  of  which  answer  is 
found  in  McNinch  v.  Northwest  Thresher 
Co.,  23  Okl.  388,  100  Pac.  524,  138  Am.  St 
Rep.  803,  the  defense  being:  First,  a  failure 
of  consideration  other  than  that  stipulated 
in  the  writing;  and  second,  tliat  by  fraud  and 
niistake  of  fact  the  written  agreement  stipu- 
lates for  a  particular  consideration  wbicbt 
was  not  the  true  consideration,  and  that  the 
true  consideration  failed.  This  answer  was 
amended  on  December  21,  1906;  a  demurrer 
was  sustained  to  the  first  defense,  and  a  mo- 
tion to  make  more  definite  and  certain  to 
the  second  defense,  and  the  cause  appealed  to 
this  court,  and  decided  in  the  case  of  Mc- 
Ninch v.  Northwest  Thresher  Co.,  supra,  sus- 
taining the  demurrer  to  the  first  defense,  and 
holding  that  the  defendant  had  measurably 
complied  with  the  order  to  make  more  defi- 
nite and  certain  as  to  the  second  defense.  On 
August  19,  1909,  defendant  again  amended 
his  answer  by  alleging,  in  substance,  the  same 
as  tils  former  allegation,  and  again,  on  De- 
cember 27,  1909,  defendant  amended  Ills  an- 
swer by  filing  an  amendment  to,  and  substi- 
tution for,  the  second  count  of  his  answer. 
Issues  were  Joined  by  the  plaintiff,  and  on 
January  10,  1910,  the  trial  was  commenced. 
At  that  time  there  was  no  allegation  of  mu- 
tual mistake  of  law.  During  the  first  day 
of  the  trial  the  defendant  again  filed  an 
amendment  to  his  auswer,  setting  forth  an 
alleged  defense  relative  to  the  execution  of 
the  contract  dated  May  12,  1905,  and  again, 
during  the  trial  defendant  asked  and  was 
permitted  to  file  an  additional  amendment  to 
his  amended  answer,  by  alleging  the  defense 
of  fraud  and  mistake.  Issues  were  Joined 
on  these  amendments  and  the  cause  submit- 
ted to  the  Jury;  after  the  instructions  were 
given  and  the  argument  under  way,  the  de- 
'  feuse  asked  leave  to  file  an  amendment,  al- 
leging "mutual  mistake  of  taw,"  in  order  to 
conform  his  answer  to  the  facts  proven, 
which  was  allowe'd  by  the  court  The  court 
then  withdrew  from  the  Jury  all  the  grounds 
of  defense,  e3:cept  mutual  mistake  of  law. 
The  facts  relating  to  mutual  mistake  of  law 
will  be  found  in  the  body  of  the  opinion.  All 
the  amendments  were  made  over  the  objec- 
tion of  the  plaintiff,  the  canse  was  submitted 
to  a  Jury,  and  resulted  in  a  verdict  in  favor 
of  the  defendant,  and  the  plaintiff  brings  the 
cause  here  for  review. 

M.  D.  LIbby,  of  Bl  Reno,  for  plaintiff  In 
error.  Jaa.  L.  Brown  and  Floyd  Wheeler, 
both  of  Oklahoma  Olty,  for  defendant  In  er- 
ror. 

RITTENHOUSB.  C.  There  are  numerous 
assignments  of  error  presented  by  plaintiff, 
but  It  will  only  be  necessary  for  us  to  con- 
sider two  of  the  auestloDS  raised.   (1)  Did 


the  court  abuse  its  discretion  in  allowing  de- 
fendant to  amend  its  answer  by  alleging  mu- 
tual mistake  of  lawj  after  the  evidence  was 
submitted  and  the  opening  argument  of  de- 
fendant closed?  (2)  Did  the  evidence  offered 
by  the  defendant  prove  the  allegations  of  mu- 
tual mistake  of  law?  The  answer  of  defend- 
ant was  amended  four  times  before  trial, 
three  times  during  trial,  and  once  during  the 
argument 

[1]  The  trial  court  abused  its  discretion  in 
allowing  the  defendant  to  amend  his  answer 
to  allege  mutual  mistake  of  law,  after  the 
evidence  had  been  closed  on  both  sides,  wit- 
nesses excused,  the  Jury  Instructed,  and  coun- 
sel for  defendant  having  made  his  opening 
argument  to  the  Jury ;  such  amendment  being 
over  the  objection  of  the  plaintiff,  and  with- 
out giving  the  plaintiff  an  opportunity  to  de- 
fend as  against  the  defense  of  mutual  mistake 
of  law.  Under  sectltni  5679  (Comp.  Laws 
1909),  the  court  Is  vested  with  considerable 
discretion  in  allowing  amendments,  where 
such  amendments  do  not  change  substantial- 
ly the  claim  or  defense.  Gross  Construction 
Co.  V.  Hale,  37  Okl.  131,  129  Pac.  28.  The 
plaintiff  objected  to  the  amendment  on  the 
groimd  that  the  same  was  a  surprise,  and 
that  it  was  not  prepared  to  meet  the  issue 
raised  by  the  amendment,  the  witnesses  hav- 
ing been  excused  and  not  in  attendance  on 
the  court,  it  was  therefore  an  abuse  of  dis- 
cretion to  allow  the  amendment  alleging 
mutual  mistake  of  law,  without  granting  to 
the  plaintiff  an  opportimlty  to  meet  such  is- 
sue. 

[2]  The  order  allowing  defendant  to  amend 
by  alleging  mutual  mistake  of  law  was  Im- 
proper for  another  reason ;  at  the  time  the 
evidence,  relied  on  as  establishing  the  defense 
of  mutual  mistake  of  law,  was  offered,  plain- 
tiff objected  to  such  evidence  upon  the  ground 
that  the  same  was  immaterial  and  incompe- 
tent to  any  issue  In  the  case;  the  court,  there- 
fore, erred  In  permitting  the  amendment  to 
conform  to  the  facts  proven  when  such  facts 
were  admitted  over  the  objection  of  the 
plaintiff,  and  were  not  within  the  issue. 

"A  motion,  after  the  close  of  the  evidence,  to 
conform  the  pleadings  to  the  proof,  can  never 
be  granted  where  the  admission  of  the  evidence 
was  properly  objected  to  when  it  was  offered, 
upon  the  ground  that  it  did  not  tend  to  sup- 
port the  allegatioDs  of  the  pleadings."  1  Ency. 
Pi.  &  Pr.  585;  Walker  v.  O'Connell,  59  Kan. 
300.  62  Pac.  894;  Worthington  v.  La  Violette, 
60  Wash.  525,  m  Pac.  784;  Mendenhall  v. 
Harrisbargh  Water  Co..  27  Or.  38,  39  Pac. 
399;  Heywood  Broa.  &  Wakefield  Co.  v.  Doern- 
becher  Mfg.  Co.,  48  Or.  359,  86  Pac.  367,  87 
Pac.  630;  St  Louis.  I.  M.  &  S.  R.  Co.  v. 
Holmes,  88  Ark.  181,  114  S.  W.  221;  Box- 
ton  V.  Sargent,  7  N.  D.  503,  75  N.  W.  811. 

[3]  The  next  question  involved  in  this  ac- 
tion Is  whether  the  evidence  offered  by  the 
defendant  proves  the  allegation  of  mutual 
mistake  of  law.  In  our  opinion,  there  is  no 
subject-matter  in  this  case  on  which  a  mu- 
tual mistake  of  law  could  be  based.  The  de- 
fense of  mutual  mistake  of  law  should  only 
be  allowed  in  extreme  cases,  and  then  only 
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vhea  the  mistake  of  law  Is  of  a  material  na- 
ture and  was  the  determining  ground  of  Uie 
transaction.  It  will  be  seen  from  an  exam- 
ination of  the  evidence  that  the  facts  proven 
are  not  sufficient  to  bring  the  defense  with- 
in the  class  of  mntnal  mistake  of  law  from 
which  relief  can  be  had.  The  testimony  of 
McNin<di  on  the  Issue  of  mistake  of  law  was, 
in  snbstance,  as  follows:  That  be  was  a 
former;  that  he  was  not  acquainted  and 
familiar  with  the  laws  of  the  territory  of 
Oklahoma  and  their  technical  application; 
that  he  knew  nothing  about  them ;  that  he 
did  not  know  and  apprehoid  that  by  mak- 
ing the  writing  of  May  12,  1905.  the  law 
would  ivevent  him  from  proving  an  oral 
agreement  outside  to  do  the  tbreaUng;  that 
he  understood  and  apprehended  the  law  to 
be  that  he  could  make  that  oral  agreement 
out^e,  and  that  It  would  be  good,  notwith- 
standing it  was  not  in  writing ;  that  he  did 
not  learn  the  law  to  be  the  contrary  until 
"now";  that  this  agent  whose  name  was 
Gill  said  that  If  anything  happened  to  the 
wheat,  U  it  waa  a  failure  or  the  threshing 
was  not  done,  the  notes  would  be  void  and 
could  not  be  collected  by  law ;  that  was  bis 
comprehension  of  the  law  and  belief  of  the 
law  at  that  time ;  tiuit  the  oral  promise  re- 
ferred to  didn't  need  to  he  included  in  the 
contract  <'  •  *  •  the  statement  that  he 
made  to  me;  *  *  *  he  said  that  in  case 
the  threshing  was  not  done  the  notes  would  be 
v(^d ;  he  said  the  threshing  would  be  done ; 
that  they  would  make  HcCHung  thresh  it. 
and  if  he  didn't  thresb  It,  be  (Gill)  would 
thresh  it ;  I  would  not  have  signed  ttie  con- 
tract had  I  known  the  law  to  be  as  I  now 
find  it  to  be  when  I  come  Into  court,  to  wit, 
that  everything  oral  must  be  put  In  the  con- 
tract or  it  would  not  be  any  good ;  be  (GUI) 
told  me  In  case  anything  happened  to  the 
wheat,  that  the  notes  could  not  be  collected 
by  law,  for  the  reason  that  they  cotdd  not 
get  something  fbr  nothing;  I  have  run  a 
meat  market  t6r  three  or  four  years;  I  can 
read  and  write;  in  the  transaction  of  my 
business  I  execute  many  checks,  and  have 
signed  a  good  many  notes  In  my  business,  in 
one  way  and  another;  that  a  written  con- 
tract was  better  evidence  of  what  the  trans- 
action really  was ;  well,  I  suppose  It  would 
be  where.  *  *  *  I  also  sajqiosed  through- 
out my  business  that  any  executed  note  for 
wUch  a  man  received  nothing  was  uncollec- 
tible in  law." 

The  testimony  of  the  agent,  GIU,  on  cross- 
examination  as  to  the  issue  of  mistake  of 
law  was,  in  substance,  as  follows: 

"Q.  Did  not  you.  yoareelf,  have  the  belief  at 
that  time  that  if  ne  did  not  get  the  threshing 
done  the  debt  could  not  be  collected  off  bim? 
A.  I  don't  know.  I  wasn't  a  lawyer.  Q.  That 
was  your  idea  of  the  law?  A.  I  cannot  say  it 
was.  Q.  Can  you  say  it  was  not?  A.  In  tact 
it  was  the  first  collateral  note  contract  I  bad 
ever  had  anything  to  do  with.  Q.  Are  you 
sure  you  did  not  say  as  an  inducement  to  get 
him  to  sign  it,  'Now,  If  you  sign  this  contract 
and  you  don't  get  yonr  threshing  douei  that 


the  c<mtract  nor  the  note  cannot  be  collected  in 
law,  because  you  would  not  get  anything  for 
it?'  A.  There  was  no  note  at  that  time.  I 
don't  remember  making  any  sucb  atatemenC 
Q.  And  you  don't  remember  that  you  didn't? 
A.  I  would  not  swear  that  I  didn't?* 

There  is  no  showing  in  this  testimony  that 
Gill  waa  mlsteken  as  to  the  law;  the  mm 
expresrton  of  an  opinion  as  to  tiie  law  Is  not 
sufficient  to  show  what  6111  understood  or 
apprehended  the  law  to  he.  The  parties 
dealt  with  each  other  on  equal  terms;  there 
was  no  mistate  In  the  execution  of  the  note 
they  intended  to  execute;  no  reqtieat  was 
made  to  have  the  private  oral  promise  of 
•Gill  put  In  the  note,  nor  was  there  an  at- 
tempt to  do  so;  the  parties  did  Just  what 
they  Intended  to  do,  tiiat  Is,  that  the  plain* 
tiff  should  sell  to  McGlung  a  threshing  ma- 
chine, and  HcClung  was  to  secure  the  In- 
d^tedness  by  farmers*  notes,  one  of  whidi 
waa  to  be  executed  by  HcNlnch  fbr  $150 ;  the 
machine  .was  delivered  to  and  accepted  by 
McOlnnft  and  the  plalntlflF,  under  the  evi- 
dence in  this  case,  could  not  be  restored  sub- 
stantially to  Ite  rlghte  as  they  existed  pre- 
vious to  the  sale.  Orosler  v.  Acer,  T  Paige 
(N.  T.)  138 ;  Hope  T.  Bonrhind,  21  OkL  864, 
08  Pac.  680. 

[4-1]  The  question  as  to  whether  Gill  was 
to  thresb  McNlncb's  wheat  In  case  McClung 
foiled  to  do  so  is  not  material  to  the  trans- 
action, and  was  not  the  determining  ground 
of  the  sale  and  the  execution  of  the  collat- 
eral note;  nor  the  subject-matter  on  which 
to  base  the  d^nse  of  a  mutual  mistake  of 
law.  It  is  one  of  tbe  essential  elemente  of 
the  d^ense  of  mntnal  mistake  of  law  that 
the  mlsteke  must  be  of  a  material  nature  and 
be  the  determining  ground  of  the  transactira. 

"Mistake  In  matter  of  law  or  matter  of  fact; 
to  be  a  ground  for  equitable  relief,  must  be  of 
a  material  nature,  and  mutt  ba  tke  deiermm- 
ing  ground  of  the  transaction.  (Italics  onrs.) 
A  man  who  seelcs  relidf  against  mistake  most 
be  able  to  satisfy  the  court  that  his  condact 
has  been  determined  by  the  mistake.  Mistake 
ia  matters  which  are  only  incidental  to,  and 
are  not  of  the  essence  of  a  transaction,  and 
without,  or  in  the  absence  of  which  it  is  reason- 
able to  Infer  that  the  transaction  would  nev- 
ertheless have  takoi  place,  goes  for  nothing.  If 
the  mistake  bas  not  been  -the  only  cause  by 
which  the  conduct  of  a  man  bas  been  induced, 
but  another  motive  has  Intervened,  the  mistake 
cannot  be  set  up  as  a  ground  for  relief."  Kerr 
on  Fraud  &  Mistake  (old  edition)  p.  408. 

"Mistalie  of  law,  to  be  a  ground  for  relief  in 
equity,  mjst  be  of  a  material  nature,  and  ttie 
detertnining  ground  of  the  transaction."  Kerr 
on  Fraud  &  Mistake  (4th  Ed.  1910)  p.  468: 
Stone  V.  Godfrey,  5  D.  M.  &  G.  76:  1  Page 
on  Contracts,  {S  68,  60,  71,  82,  84;  Hannah  v. 
Steinman,  159  Cal.  142.  112  Pac  1094;  Sher- 
wood  v.  Walker,  66  Mich.  568.  33  N.  W.  919, 
11  Am.  SL  Rep.  631;  SMur  v.  Tiariev.  11 
Conn.  134;  Dambmann  v.  Schulting,  To  N.  Y. 
55;  Marshall  v.  Homier,  IS  Okl.  264,  74  Pac 
368;  Stetthelmer  v.  Kltllp,  75  N.  Y.  282;  2 
Pom.  Eq.  Jur.  839;  Page  v.  Higgins,  150  Mass. 
27,  22  N.  E.  63,  6  L.  R  A.  153;  Town  ot  Es- 
sex V.  Day,  52  Conn.  483,  1  Atl.  620;  Farmers' 
A  Merchants'  Nat.  Bank  t.  Hoyt,  29  OkL  172, 
120  Pac.  264. 

In  order  to  say  tbat  tbe  oral  promise  of 
6111  waa  of  a  material  nature^  St  would  be 
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necessary  to  change  the  absolute  substance 
of  the  agreement;  the  consideration  express- 
ed in  the  note,  and  sustained  by  the  testi- 
mony of  McNinch,  is  the  sale  of  the  machine 
to  McClung  and  the  note  given  as  collateral 
only  to  that  Indebtedness.  In  order  to  make 
the  oral  promise  to  do  the  threshing  material, 
the  consideration  of  the  note  must  not  have 
been  the  sale  of  the  machine  to  McClung, 
but  the  consideration  mast  have  been  the 
oral  promise  of  Gill  to  do  the  threshing,  which 
latter  theory  Is  disputed  by  the  contract  of 
May  12,  1905,  the  note  sued  on,  and  all  the 
circumstances  of  the  case.  The  oral  con- 
tract of  Gill  not  being  of  a  material  nature 
in  the  consummation  of  said  sale,  Ms  mistake 
of  law  based  on  aald  oral  contract  would  be 
Immaterial. 

This  Is  a  plain  case  of  Ignorance  of  the 
law  on  the  part  of  McNinch,  and  if  Ignorance 
of  the  law,  pure  and  simple,  on  a  collateral 
matter,  as  this  case  apparently  Is,  was  al- 
lowed to  be  the  subject  of  a  defense  In  ac- 
tions of  this  character,  there  would  be  no 
certainty  in  one's  1^1  rights  and  no  end 
to  litigation. 

The  defendant  construes  the  evidence  to 
mean  that  Gill,  the  agent  of  plaintiff,  under- 
stood the  law  to  be  that  the  note  could  not 
be  collected  unless  the  threshing  was  done 
for  defendant.  It  is  neither  alleged  nor  prov- 
en what  the  plalntiCT  understood  the  law  to 
be;  the  only  allegation  or  attempted  proof 
Is  what  the  agent.  Gill,  understood  and  ap< 
prehended  the  law  to  be,  and  the  question  of 
the  agent's  understanding  or  apprebmslon 
of  the  law,  under  the  evidence  In  this  case. 
Is  immaterial  and  destructive  of  the  very  es- 
sence of  his  defense  of  mutual  mistake  of 
law.  GUI,  the  agent,  was  not  the  real  party 
to  the  written  contract,  and  his  understand- 
ing of  the  law,  relative  to  bis  private  oral 
contract,  could  not  be  Imputed  to  his  prin- 
cipal. There  Is  no  claim  In  this  action  that 
Gill  promised  that  plaintiff  would  thresh 
the  wheat,  the  contention  la  that  he,  GUI, 
would  thresh  the  wheat  If  McClung  failed 
to  do  so.  This  state  of  facts  is  admitted 
In  the  pleading  and  by  the  testimony  of  the 
defendant  Had  the  principal  acted  for  him- 
self In  such  transaction,  his  understanding 
and  apprehension  of  the  law  would  be  ma- 
terial, but  under  the  evidence  In  this  case 
such  knowledge  or  views  of  an  agent  rela- 
tive to  his  own  separate  oral  contract,  could 
not  be  Imputed  to  the  principal.  It  has  been 
held  by  numerous  authorities  that  an  agent 
cannot  bind  his  employer  by  an  agreement 
In  his  own  name.  In  the  absence  of  special 
authority.  Tollerton  &  Warfleld  Co.  v.  Gll- 
ruth  et  al.,  21  S.  D.  320,  112  N.  W.  843 ;  Funk 
et  al.  V.  Church  &  Fitzgerald  et  aL,  132  Iowa, 
1,  109  N.  W.  286. 

Inasmuch  as  all  the  evidence  on  the  ques- 
tion of  mutual  mistake  of  law  Is  before  this 
court,  and  nothing  can  be  gained  by  a  new 
trial,  this  cause  is  therefore  reversed  and 


remanded,  with  instructions  to  the  triiil  court 
to  render  judgment  against  W.  E.  McNinch 
in  favor  of  the  Northwest  Threeher  Company 
in  the  sum  of  $150,  wltli  Interest  at  8  per 
cent  per  annnm  from  August  1,  1905,  and 
costs. 

PER  CURIAH.  Adopted  In  wbolfc 


(4t  Okl.  103) 

NORTHWEST  THRESHER  CO.  t.  PRUITT. 
(No.  3447.) 

(Supreme  Court  of  Oklahoma.  May  12,  m4.) 

(Syttainu     Me  Oowt) 

Action  on  Notb. 

For  syllabuB,  see  Northwest  Thresher 
Company,  a  Corporation,  v.  W.  E.  McNinch 
(No.  3446)  140  Pba.  UTO,  not  yet  offldaUy  re- 
ported. 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Canadian  County ; 
John  J.  Carney,  Judge. 

Action  by  the  Northwest  Thresher  Com- 
pany against  W.  R.  Pmltt  Judgment  for 
defendant,  and  plalntUf  brings  error.  Re- 
versed and  remanded  with  InstructloDs. 

M.  D.  Llbby,  of  EI  Reno,  for  plaintiff  in 
error.  Jas.  L.  Brown  and  Floyd  Wheeler, 
both  of  Oklahoma  City,  for  defendant  in  er- 
ror. 

RITTENHOUSE,  C.  This  action  was  be- 
gun In  the  district  court  of  Canadian  county 
on  a  promissory  note  for  (100,  given  as  col- 
lateral secorlty  to  an  Indebtedness  of  J.  R. 
McClung.  On  the  18th  day  of  June,  1910, 
there  was  filed  in  said  cause  a  stipulation  In 
the  case  of  Northwest  Thresher  Company  v. 
W.  E.  McNinch  (No.  3446)  140  Pae.  UTO,  not 
yet  officially  reported,  wherein  It  was  pro- 
vided: 

"Third.  If  appeal  be  taken  to  the  Supreme 
Court  from  the  final  judgment  in  any  or  all  said 
actions,  by  either  party,  including  the  Enal 
judgment  in  the  said  aciion  wherem  the  said 
W.  E.  McNinch  is  defendant,  then  briefs  shall 
be  filed  In  that  action  only  wherein  the  said  W. 
E.  McNinch  is  a  party  to  the  appeal,  and  the 
judgment,  order,  or  mandate  ot  the  Supreme 
Court  in  the  latter  action  shall  be  the  judg- 
ment, order,  or  mandate  of  that  court  in  each  at 
the  said  other  appealed  actions. 

"Fourth.  It  is  not  intended  hereby  to  consol- 
idate said  actions  for  trial,  but  merely  that  the 
trial  and  judgment  in  the  one  case  in  the  dis- 
trict court,  or  upon  appeal  to  the  Supreme 
Court,  sbaJl  famish  the  rule  for  judgment  in 
each  of  the  other  cases  pending  in  such  court." 

Following  the  rule  advanced  in  the  case  of 
Northwest  Thresher  Company  v.  W.  EL  Mc- 
Ninch, not  yet  officially  reported,  the  above 
cause  is  reversed  and  remanded,  with  In- 
structions to  the  trial  court  to  render  judg- 
ment against  W.  R.  Prultt  in  favor  of  the 
Northwest  Thresher  Company  in  the  sum  of 
¥100,  with  Interest  at  8  per  cent  per  annum 
from  August  1, 1905,  and  costs. 

PER  CURIAM.  Adopted  in  whole. 
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NORTHWEST  THRESHER  CO.  v.  BELL. 
(No.  3448.) 

(Supreme  Coart  of  OkUhoma.   May  12,  1914.) 

(SvJlahua  by  th9  Oourt.) 

Aonon  01*  Notes. 

For  Byllabns,  see  Northwest  Thresher  Com- 
pany, a  Gorporation,  y.  W.  £.  McNinch  (No. 
3446)  140  Pac.  1170,  not  yet  officially  reported 

Gomraiaslonen*  Opinion,  Division  No.  1. 
Error  from  Dlstilct  Court,  Canadian  County; 
John  J.  Carney,  Judge. 

Action  by  tbe  Northwest  Thresher  Com- 
pany against  J.  H.  Bell.  Judgment  for  de- 
fendant, and  plalntlfl  brings  error.  Revers- 
ed and  remanded,  with  Instructions. 

M.  D.  Ubby,  of  El  Reno,  for  plaintiff  In  er- 
ror. Jas.  L.  Brown  and  Floyd  Wheeler,  both 
of  Oklahoma  City,  for  defendant  In  error. 

RITTENHOUSE,  C.  This  action  was  be- 
gun in  the  district  court  of  Canadian  connty 
on  a  promissory  note  for  $75,  given  as  col- 
lateral security  to  an  indebtedness  of  J.  R. 
McClUQg.  On  the  13tb  day  of  June,  1910, 
there  was  filed  In  said  cause  a  stipulation 
in  the  case  of  Northwest  Thresher  Company 
V.  W.  E.  McNinch  (No.  3446)  140  Pac.  1170, 
not  yet  officially  reported,  wherein  It  was 
provided: 

"Third.  If  appeal  be  taken  to  the  Supreme 
Court  Crom  the  final  judgment  in  any  or  all 
said  actions,  by  either  party,  including  the  final 
judgment  in  tbe  said  action  wherein  the  said  W. 
B.  McNinch  is  defendant,  then  hrieU  shall  be 
filed  in  that  action  oiUy  wherein  the  said  W. 
E.  McNinch  is  a  party  to  tbe  appeal,  and  the 
judgment,  order,  or  mandate  of  the  Supreme 
Court  in  tbe  latter  action  shall  be  the  judg- 
ment, order,  or  mandate  of  that  court  in  each 
of  the  said  other  appealed  actions. 

"Fourth.  It  is  not  intended  hereby  to  con- 
solidate said  actions  for  trial,  but  merely  that 
the  trial  and  judgment  in  the  one  case  in  the 
district  court,  or  upon  aj^al  to  the  Supreme 
Court,  shall  furnish  the  rule  for  judgment  in 
each  of  the  other  cases  pending  in  such  court." 

Following  the  rule  advanced  In  the  case 
of  Northwest  Thresher  Company  v.  W.  B. 
HcNludi,  not  yet  officially  reported,  the  above 
cause  l8  reversed  and  remanded,  with  in- 
structions to  the  trial  court  to  raider  Judg- 
ment against  J.  H.  Bell  In  favor  of  the 
Northwest  Thresher  Company  In  the  sum  of 
with  interest  at  8  per  cent  per  annum 
from  August  1,  1905,  and  costs. 

PER  CURIAM.   Adopted  In  wholfl. 


(42  Okl.  96) 

YATES  v.  FIRST  NAT.  BANK  OF  MILL 
CREEK.   (No.  31S5.) 

(Supreme  Court  of  Oklahoma.   Hay  12,  1914.) 
CSyllabiM  by  the  Court.) 

1.  APPEikL    AND    EbBOR    ($  862*)— PBEBENTA- 

TiON  FOB  Review—Petition  in  Ebbob. 
This  court  will  not  review  an  alleged  error 
of  a  trial  court,  unless  the  error  complained  of 


is  assigned  for  review  by  the  petition  In  error, 
as  well  as  by  the  motion  for  a  new  triaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |$  I960,  1961,  8^2-4284; 
Dec  Dig.  8  3G2*} 

2.  Appeal  and  Ebbor  (|  301*)  —  Exckssivb 
Recovbbt— AssioNiiBNT  Or  Bbbob— Motion* 
roB  Niw  Tbiai.. 

Error  In  the  assessment  of  tbe  amount  of 
recovery,  whether  too  large  or  too  small,  where 
the  action  is  upon  contract,  cannot  be  consider- 
ed on  appeal,  unless  such  error  is  assigned  in 
the  motion  for  a  new  trial  as  a  sround  therefor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and. 
Error,  Cent  Dig.  8S  1743,  1753-1755;  Dec 
Dig.  i  801.»1  " 

3.  APPtAt  AND   EbBOB   (I  301*)  —  USUBT  (f 

lOli*)— New  Tbial— Motion— Bbsksti alb. 
An  action  to  recover  usury  is  one  arising; 
on  an  implied  contract;  and,  where  the  plain- 
tiff, in  an  action  to  recover  usurious  charges, 
complains  of  the  amount  of  tbe  verdict  in  his 
favor,  it  is  necessary  that  the  motion  for  a. 
new  trial  contain  as  a  grouDd  therefor  the  fifth 
subdivision  of  section  C«25,  Comp.  Laws  1909. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  1743,  1753-1766;  Dec 
Dig.  §  301;*  Usury.  Cent  Dig.  {S  197,  241, 
242,  244-258;  Dee.  Dig.  g  102.*] 

4.  Appeal  and  Ebbob  (i  301*)  —  Excessivb 
Recovebv — Pbesentation  fob  Review—Mo- 
tion FOB  New  Trial. 

Where  the  evidence  is  sufficient  to  sustain 
a  -verdict  for  a  greater  sum  than  that  found  by 
the  jury,  this  court  will  not  examine  tbe  record 
to  ascertain  whether  tbe  sum  so  found  was  the 
correct  amount,  where  error  in  the  assessment 
of  the  amount  of  recovery  is  omitted  from  the 
motion  for  a  new  tiiaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8S  1743,  X753-1755;  Dec. 
Dig.  g  301.*] 

Commissioners'  Opinion.  Division  No.  1. 
Error  from  District  Court,  Jolinston  County ; 
A.  T.  West,  Judge. 

Action  by  E.  M.  Tates  against  the  First 
National  Bank  of  Mill  Cre^.  Judgment  Cor 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

P.  B.  H.  Shearer  and  J.  B.  O'Bryan,  both 
of  Tishomingo,  for  plaintiff  in  error.  Horton 
&  Smith,  of  McAlester,  and  Stephen  a  Tread- 
well,  of  Oklahoma  City,  tor  defendant  In 
error. 

SHARP,  0.  Plaintiff  bnn^ht  suit  to  re- 
cover usurious  Interest  amounting  to  $1,242.- 
70.  -The  Jury  returned  a  verdict  in  his  fftvor 
tot  ¥1. 

[1-3]  PlaintUTs  motion  for  a  new  trial  con- 
tains numerous  grounds,  but  wholly  omits 
to  assign  the  flftli  subdivision  of  section 
5825,  Comp.  Laws  1909,  anthorfjdng  fhe  trial 
court  to  vacate  the  verdict  of  a  Jury  and 
grant  a  new  trial,  where  there  is  error  In 
the  assessment  of  the  amount  of  recovery, 
whether  too  large  or  too  small,  where  the- 
action  is  upon  a  contract  or  for  injury  or 
detention  of  property. 

Plaintiff's  several  causes  of  action  arose 
upon  an  implied  contract  State  Bank  at 
Paden  v.  Lanam,  34  Okl.  485.  126  Pac.  220; 
Washington-Alaska  Bank  v.   Stewart  184 
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Fed.  673,  108  0.  C.  A.  273.  In  the  former 
case,  aflopting  the  language  of  the  coart  In 
the  latter,  and  In  which  a  like  statute  was 
under  conslderatloii,  It  was  said  that  the 
causes  of  action  there  sued  upon  arose  under 
an  Implied  contract;  that,  when  the  plain- 
titFs  paid  to  the  defendant  Interest  in  excess 
of  the  amount  allowed  by  law,  there  arose 
an  Implication  tantamount  to  an  Implied 
promise  to  repay  the  amount  so  unlawfully 
exacted*  and.  In  addition  thereto,  the  law 
imposed  an  obligation  to  pay  an  equal 
amount  That  obligation  was  enforceable  un- 
der the  Code  pleading  as  a  promise  to  pay, 
Just  as  at  common-law  assumpsit  lay  on  an 
Implied  promise  to  discharge  a  legal  ob- 
ligation. 

While  in  each  of  the  above  cases  the 
court  held  that  causes  of  action  to  recover 
usurj'  paid  at  different  times  and  on  ditfer- 
ent  loans,  being  of  the  same  class,  and  af- 
fecting the  same  parttes,  might  properly 
be  Joined  in  one  petition,  being  contracts  im- 
plied within  the  meaning  of  the  Code  provl- 
Hion  authorlilng  Joindor  of  causes  of  action, 
in  our  opinion,  a  like  constmctlon  must  be 
Siren  the  fifth  subdlTidon  of  section  58^. 
Kupra,  which  furnliAies  the  means  whereby 
a  verdict  may  be  set  asld^  and  a  new  trial 
sraated.  where  there  la  error  In  the  assess- 
m&nt  of  the  amonnt  of  recovery,  whether  It 
be  too  large  or  too  email,  where  the  action 
la  upon  <»ntru!t  Then  la  nothlxfg  In  the 
statute  indicating  that  the  action  must  be 
upon  an  ts^pnes,  and  not  an  Implied,  con- 
tract ;  neither  can  there  be  reason  for  giving 
to  said  provlMon  so  restricted  a  construction. 
First  Nat.  Bank  of  Nashua  v.  Tan  Voorls, 
6  S.  D.  MS.  62  N.  W.  378;  Fire  Dept  of  the 
City  of  OablEosh  v.  Tuttle,  60  Wia.  552,  7  N. 
W.  549;  Crandall  v.  White  et  aL,  164  Mass. 
54,  41  N.  E.  205;  Midland  Co.  r.  Broat.  SO 
Minn.  S62.  52  N.  W.  972,  17  L.  R.  A.  812 ; 
Dalton  V.  Laudahn,  30  Mich.  3^;  Bepubllc 
Iron  Mining  Co.  v.  Jones  (C.  C)  37  Fed.  721, 
2  R.  A.  746.  PlainttiFs  several  causes 
of  action  being  founded  upon  an  Implied  con- 
tract, and  the  amount  of  his  recovery,  not 
being  ttiat  to  which  It  la  claimed  the*  evi- 
dence entitled  him,  he  should  have  moved  for 
a  new  trial  under  the  fifth  anbdividon  of 
section  5825.  It  was  not  from  an  adverse 
verdict  that  a  new  trial  was  asked,  but  from 
a  favorable  verdict  for  an  insufficient  sum. 

[4]  The  motion  for  a  new  trial,  having 
failed  to  assign  the  section  of  the  statute  In 
question,  although  It  was  charged  that  the 
verdict  was  contrary  both  to '  the  law  and 
the  evidence,  was  Insufficient  Error  In  the 
amount  of  recovery  constituted  the  sole  ob- 
jection urged  to  the  Judgment,  and  that  not 
being  specified  as  one  of  the  grounds  for 
a  new  trial,  was  not  presented  to  the  trial 
conrt,  and  hence  la  no  cause  for  reversal 
oil  appeal. 

This  same  statute  was  before  the  court  In 


Southwestern  Cotton  Seed  Oil  Co.  v.  Bank 
of  Stroud  et  al.,  12  Okl.  168,  70  Pac.  205, 
and  Graham  v.  Yates  et  al.,  36  Okl.  148,  128 
Pac.  110.  In  the  latter  case  it  was  said  that 
there  Is  a  wide  distinction  between  an  ad- 
verse verdict  and  one  favorable  to  the  com- 
plaining party,  where  only  the  amount  of  re- 
covery la  the  error  sought  to  be  reviewed, 
and  it  was  doubtless  this  distinction  that 
caused  the  Legislature  to  assign  as  one  of 
the  several  grounds  for  a  new  trial  the  one 
under  consideration.  It  is  unnecessary  to 
add  to  what  has  heretofore  been  said  by 
this  court  In  the  foregoing  cases,  each  of 
which  are  supported  by  abundant  authority. 

The  Judgment  of  the  trial  court  should,  for' 
the  reason  stated,  be  affirmed. 

PBBCCBIAM.  Adopted  in  whole, 


(43  Ok4.  148) 

LEU  V.  LOWRBY  et  al.  (No.  3303.) 
(Supreme  Conrt  of  Oklahoma.   May  12,  1014.) 

(Sjfllalva  bjf  th«  Oouri.) 

1.  Landlord  and  Tenant  ({  262*)  —  Land- 

LOBD'S  LiflH— PBIHTIOH. 

In  order  to  enforce  a  landlord's  Uen  against 

the  crops  of  a  tenant  under  sections  3800,  3810, 
Rev.  Laws  1910,  a  petition  which  faile  to  state 
facts  sufficient  to  show  wherein  the  piaintiff 
is  entitled  to  the  portion  of  the  crop  claimed, 
by  failing  to  allege  any  contract  between  him 
and  the  tenant,  or  to  show  that  anything  was 
due  from  the  teaant  to  him,  or  that  the  ten- 
ant was  under  any  obligation  to  phiintiff  to  pay 
him  the  portion  of  the  crop  clauned,  does  not 
state  facts  sufficient  to  constitute  a  landlord's 
lien  under  said  sections. 

[Ed.  Note. — For  other  cases,  see  Lflndlord 
and  Tenant,  Cent  Dig.  85  855,  060,  1049-1068; 
Dee.  Dig.  {  262.«] 

2.  Attachuent  (I  306*)  —  Plea  of  Intib- 

PLEADEB— SUFFICIENCV— LANDLOBD'S  LIEN. 

A  plea,  whereby  an  interpleader  attempts 
to  set  up  claim  to  property  wUch  had  been  at- 
tached by  another  par^  claiming  a  landlord's 
lien  under  sections  3809,  3810.  Bev.  Lawa 
1910,  wbicb  states,  "PlaintitF  states  that  the 
property  claimed  by  plaintiff  in  his  bill  of  par- 
ticulars herein  filed  belongs  to  him.  the  said 
Robert  E.  Lee  by  virtoe  of  a  certam  written 
rental  contract  made  and  entered  into  between 
himself  and  Mrs.  Mattie  E.  Dunlap  In  the  year 
1910,  and  that  the  plaintiff  herein  has  no  right, 
title,  or  interest  in  and  to  the  said  proper^ 
whatever,"  does  not  stato  facts  on  the  iHurt  of 
the  interpleader  sufficient  to  conform  to  the 
requirements  of  the  statute, 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  §§  1096-1101;  Dea  Dig.  f  306.*] 

Commissioners*  Opinion.  Division  No.  2. 
Error  from  County  Court,  Le  Flore  County ; 
P.  C.  Bolger,  Judge. 

Action  in  attachment  by  John  A.  and  M. 
C.  Lowery,  partners,  doing  business  as  Low- 
ery  Bros.,  against  M.  L.  Glaze,  Robert  E.  Lee, 
interpleader.  Judgment  for  plaintiffs^  and 
R.  E.  Lee,  interpleader,  brings  error.  Af- 
firmed. 

Hale  ft  Lunsford  and  R.  G.  Bulgln,  all  of 
Poteau,  for  plaintiff  in  error.  T.  T.  Vamer, 
of  Poteau,  for  defendants  in  error. 
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HARRISON,  C.  Tbls  action  was  original- 
ly begun  In  the  justice  court  of  Le  Flore 
county  by  the  firm  ol  Lowery  Bros.,  by  a 
proceeding  in  attachment  against  M.  L.  Glaze, 
wherein  certain  crops,  gathered  and  ungath- 
ered,  were  sought  to  be  attached  in  satisfac- 
tion of  rent  alleged  to  be  due  to  the  firm  of 
Lowery  Bros.  Before  the  cause  between 
Lowery  Bros,  and  Glaze  was  tried,  Robert  EI. 
Lee  was  given  leave  to  Interplead  claiming 
the  attached  property  as  his.  Judgment  was 
rendered  in  favor  of  Lowery  Bros,  and  Rob- 
ert E.  Lee,  interpleader,  appealed  to  the 
county  court  In  the  county  court  Robert  E. 
Lee  was  given  leave  to  substitute  bis  inter- 
plea,  which  was  alleged  to  have  been  lost 
from  among  the  papers  in  the  Justice  court. 
Lowery  Bros,  demurred  to  the  interplea  up- 
on the  ground  that  it  tailed  to  state  facts 
sufficient  to  show  Lee  entitled  to  the  at- 
tached property.  The  court  overruled  the  de- 
murrer and  allowed  Lee  to  introduce  testi- 
mony in  support  of  hts  claim  to  the  proper- 
ty. To  all  of  which  Lowery  Bros,  objected 
and  excepted.  But  after  hearing  testimony, 
upon  motion  of  Lowery  Bros.,  the  court  gave 
a  peremptory  Instruction  for  a  verdict  in  fa- 
vor of  Lowery  Bros.,  pursuant  to  which  the 
verdict  was  returned  and  judgment  rendered 
in  Lowery  Bros.'  favor.  From  such  judg- 
ment, Robert  E.  Lee,  interpleader,  appeals. 

[1 , 2]  In  determining  whether  the  court 
erred  in  Instructing  a  verdict  in  favor  of 
Lowery  Bros.,  it  is  necessary  to  determine 
the  nature  of  Robert  B.  Lee,  the  Interplead- 
er's claim.  The  original  defendant,  M.  L, 
Glaze,  was  a  tenant  on  a  certain  tract  of 
land,  and  made  no  defense  against  either, 
plaintitf  or  the  interpleader,  but  merely 
awaited  the  judgment  of  the  conrt  aa  to 
whom  he  should  pay  the  rents.  Both  claims 
for  the  rent  were  in  the  nature  of  a  land- 
lord's lien.  Lee  claimed  it  by  virtue  of  a 
lease  contract  with  Mattle  F.  Dunlap,  the 
then  owner.  Lowery  Bros,  claimed  it  by  vir- 
tue of  an  unexpired  flve-year  contract  execut- 
ed to  them  prior  to  the  purchase  of  the  land 
by  Mattle  F.  Dunlap  and  by  virtue  of  a  con- 
tract with  M.  L.  Glaze  for  the  year  1910 ;  the 
property  attached  being  a  portion  of  the  crop 
raised  by  Glaze  during  said  year.  Lee  based 
his  claim  upon  the  following  interplea: 

"Cornea  now  Robert  E.  Lee.  interpleader  here- 
in, and  states  that  the  interplea  heretofore  filed 
in  the  court  below  has  been  lost  and  misplaced 
and  does  not  appear  in  the  transcript,  where- 
fore he  files  this  interplea  at  this  time.  Plain- 
tiff farther  states  that  the  property  claimed  by 

Elaintiff  In  his  bill  of  particularB  herein  filed, 
elongs  to  him,  the  said  Robert  E.  Lee,  by  vir- 
tue of  a  certain  written  rental  contract  made 
and  entered  into  between  himself  and  Mrs.  Mat- 
tie  F.  Dunlap  in  the  year  1910,  and  that  the 

ftlaintiff  herein  has  no  right,  title,  or  interest 
D  and  to  the  said  property  whatever.  Where- 
fore the  interpleader  prays  that  be  have  judg- 
ment •  • 

The  rental  contract  which  Lee  claimed  to 
have  relied  upon  was  not  attached  to  or 
made  a  part  of  the  interplea.  Therefore  we 


think  the  interplea  was  In  Itself  insutfldent 
to  show  the  Interpleader  entitled  to  the  at- 
tached property,  as  his  claim  to  the  attached 
property,  being  In  the  nature  of  a  landlord's 
lien,  under  sections  3809,  3810,  Rev.  Laws 
1910,  should  have  stated  facts  suflBcient  to 
show  wherein  be  was  entitled  to  a  portion  of 
the  crop  raised  by  M.  L.  Glaze,  the  tenant. 
Nor  does  it  show  that  be  had  any  contract 
with  M.  L.  Glaze  for  the  rents  for  that  year, 
nor  that  any  sum  was  due  from  Olaze  to  Mm 
out  of  the  rent  for  that  year. 

In  Greeley  v.  Greeley  &  Greeley,  12  OkL 
659,  73  Pac.  295,  which  was  an  action  to  en- 
force a  landlord's  Hen  for  rent,  under  the 
statute,  the  question  of  the  sufficiency  of  the 
affidavit  in  attachment  to  entitle  the  plain- 
tiff to  the  enforcement  of  the  landlord's  lien 
was  l>efore  this  conrt  Mr.  Justice  Burford. 
in  rendering  the  opinion,  said: 

"Does  the  affidavit  filed  in  the  ease  conform 
to  the  requirements  of  the  statute?  The  atat* 
ate  requires  the  defendant  to  'state  that  there 
is  due  from  the  defendant  to  the  plaintiff  a  cer- 
tain sum,  naming  it,  for  rent  of  tanning  lands, 
describing  the  same,  and  that  the  plaintUt 
claims  a  lien  on  the  crop  made'on  mai  land.* 
The  only  allegation  of  the  affidavit  filed  in  this 
case,  80  far  aa  the  rent  for  the  year  1901  is 
concerned.  Is  in  the  following  language :  'Tliat 
said  claim  is  just  and  due,  and  that  plaintiff 
believes  she  ought  to  recover  from  said  defend- 
ant  the  sum  or  $480,  rent  as  aforesaid.'  It  is 
manifest  that  this  part  of  the  affidavit  was  made 
ander  the  general  attachment  law,  and  does  not 
meet  the  reqairements  of  the  special  statute 
under  consideration,  for  the  reason  that  it  does 
not,  either  in  terms  or  effect,  'claim  a  Uen  on 
the  crop  made  on  such  land.^  This  we  think 
was  necessary.  •  •   •  »* 

See,  also,  Robinson  v.  Kruse,  29  Ark. 
Constantlne  v.  Fresche  (Lone  Star  Brew.  Co., 
Intervener).  17  Tex.  Civ.  App.  444,  43  S.  W. 
104S;  25  Cyc.  62. 

We  think,  therefore,  that  althou^  the 
court  erred  In  overruling  the  demurrer  to 
the  Interplea  and  admitting  testimony  In 
support  of  same  over  the  objection  and  ex- 
ception of  Lowery  Bros.,  upon  final  consid- 
eration of  same,  after  the  testimony  was  in- 
troduced, it  was  correct  in  giving  a  peremp- 
tory Instruction  in  favor  of  Lowery  Bros. 
We  think  that  neither  the  Interplea  nor  the 
evidence,  nor  both,  were  sufficient  to  show 
that  the  Interpleader  had  no  right  to  enforce 
a  landlord's  lien  against  M.  L.  Glaze  for  a 
portion  of  his  crop  for  the  y«ir  1910,  and 
that  the  Judgmmt  of  the  coun^  court  sboold 
be  afimned. 

FEB  OUBIAH.  Adopted  lik  whole. 

"  "  (4S  Okl,  m) 

ST.  LOUIS  4  S.  F.  RT.  CO.  v.  CLOSE. 
(No.  8251.) 

(Snpreme  Conrt  of  Oklahoma.   May  12,  1914.) 
(Byllahtu  by  the  Court.) 

1.  CaBBIEBS  (I  174*)— CONNEOTINO  CaBSIEBS 
—Li  ABIUITT—TaBMI  NATION . 

If  a  common  carrier  accepts  freight  for  t 
place  beyond  his  usual  route,  he  must,  anleH 
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he  stipulates  otherwiBBj  deliver  !t  at  the  end' 
of  his  roDte  in  that  direction  to  some  other 
competent  carrier,  carryinc  to  the  place  of 
address,  or  connected  wiui  those  who  thaa 
carrr,  and  his  liability  ceases  upon  making  such 
delivery. 

[Ed.  Note.— For  other  cases,  see  Carriers) 
Cent  Dig.  S$  747-766;  Dec  Dig.  |  174.*] 
2.  CabBIEBS  (S  176»)— CONNBCTINa  Cabbuss 

— Dblat— KxcsasivE  Fbejght  Chabos. 

"Every  railroad,  car,  or  express  company, 
shall  each  respectively  receive  and  transport 
without  delay  or  discrimination  each  other's 
cars,  loaded  or  empty,  tonnage,  and  passengers, 
under  such  rules  and  regulations  as  may  be  pre- 
scribed by  law  or  any  commission  created  by 
this  Constitutioa  or  by  act  of  the  Ledslatare 
for  that  purpose."  Section  3.  art  9,  Const  of 
Okl.  And  such  connecting  carrier  cannot  avoid 
liability  for  delay  in  forwarding  a  shipment  be- 
cause of  an  alleged  excessive  freight  coarge,  be- 
cause it  is  not  bound  to  collect  more  than  legal 
charges,  and  can  adjnst  the  s%me  after  collec- 
tion. 

[Ed.  Note.— For  other  CMea,  see  Carriers. 
Cent  Dig.  II  786-774;  Dec.  Mg.  |  178.*1 

8.  Cabriebs  (j  17e«)— CoNHBcnwo  Cabksbs 

— Dklivebt— Dei^at. 

An  initial  carrier,  which  receives  freight 
to  be  shipped  beyond  Its  lines  under  a  bill  of 
lading  wnieh  expressly  provides  "that  agents 
must  not  in  any  case  receipt  l>eyond  points  on 
this  road,"  where  such  freight  is  promptly  and 
without  delay  delivered  to  a  connecting  car- 
rier, cannot  be  h^  liable  under  our  statutes 
for  delay  canoed  by  the  connecting  carrier. 

[Ed.  Note,r-For  othw  caoes,  see  Carriers) 
Cent  Dig.  H  7e&-774:  De&  Dig.  |  176.*] 

Commteuioiiers'  Opinion,  Division  No.  2. 
Error  from  District  Court,  Tulsa  County ; 
L.  M.  Po^  Judge. 

mutton  by  W.  D.  Close  against  tbe  ^  Lou- 
Is  ft  San  Francisco  Ballway  Company  tor 
damages  for  delay  In  shipment  of  fright 
Judgment  for  plalntltt,  and  defendant  brings 
error.  Reversed  and  remanded. 

W.  F.  Evans,  of  St  Louis,  Mo.,  and  R.  A. 
Kleinschmidt  and  Fred  E.  Stilts,  both  of  Ok- 
lahoma City,  for  plaintiff  In  error.  BenJ.  P. 
Bice  and  Tboa.  D.  Lyons*  botb  of  Tulsa,  for 
defendant  In  orror. 

HARRISON,  a  W.  D.  Close  brought  this 
action  in  the  district  court  of  Talsa  county 
in  August,  1008,  for  damages  resulting  from 
a  delay  in  the  shipment  of  a  merry-go-round 
from  Ardmore  to  Pawhuska.  The  cause  was 
tried  in  March,  1911,  and  Judgment  rradered 
upon  a  verdict  In  favor  of  plaintiff  In  the 
sum  of  $500.  From  such  judgment  the  rail- 
way company  appeals  vpoa  11  asslgnmaits  of 
error. 

There  la  one  decisive  proposition  of  law  in- 
volved which  renders  the  other  assignments 
immaterial  to  a  proper  determination  of  this 
case,  to  wit,  whether,  nnder  the  circumstanc- 
es of  this  case,  the  initial  carrier,  which  was 
the  defendant  below,  should  be  held  liable  for 
a  delay  In  shipment  occurring  on  a  connect- 
ing, and  in  this  case  the  terminal,  carrier. 
The  record  discloses  that  the  machinery  nec- 
essary to  the  operation  of  the  merry-go-round 
In.question,  and  all  the  aecouterments,  were 


delivered  to  the  Frisco  road  on  May  19th ; 
that  the  Frisco  promptly  and  without  delay 
transported  mcb  shfpmeut  to  Tulsa  on  the 
20th  of  May,  the  day  following,  and  then  and 
there  tendered  it  to  the  Midland  Valley  Rail- 
way Company  for  shipment  from  there  to 
Pawhuska;  that  the  Midland  Valley  Rail- 
road failed  to  deliver  such  shipment  to  Paw- 
huska, and  did  not  deliver  It  until  June  Ist, 
during  which  time  plaintiff  alleged  that,,  ow- 
ing to  certain  entertainments  in  the  town  of 
Pawhuska  which  brought  a  great  many  peo- 
ple to  town,  plaintiff  was  damaged  by  being 
deprived  of  the  operation  of  the  merry-go- 
round  in  the  sum  of  $800.  The  question  then 
Is  whether  the  Initial  carrier,  who  It  Is  not 
denied  delivered  the  goods  promptly  to  the 
connecting  carrier,  should  be  held  liable  tor 
damages  resulting  from  the  delay  in  the 
shipment  by  the  connecting  carrier. 

Section  3.  art  0,  of  the  Constitution  (sec- 
tion 219,  Williams*  Amh  Const)  provides: 

"Every  railroad,  car,  or  express  company, 
shall  each  respectively  receive  and  transport 
without  delay  or  discrimination  each  other's 
cars,  loaded  or  empty,  tonnage,  and  passengers, 
under  soch  rules  and  regulations  as  may  he 
prescribed  by  law  or  any  commission  created  by 
this  Constitution  or  by  act  of  the  Legislature^ 
for  that  purpose.** 

[1]  Section  514,  Comp.  Laws  1900,  provides: 
"If  a  conunon  carrier  accepts  freight  for  a 
place  beyond  his  usual  route,  he  must,  onless  he 
stipulates  otherwise,  deliver  it  at  the  end  of 
bis  route  in  that  direction  to  some  other  com- 
petent carrier,  carrying  to  the  place  of  address, 
or  connected  with  those  who  tiius  carry,  and  his 
liability  ceases  upon  making  such  delivery." 

This  section  of  the  statute  was  constmed 
In  the  case  of  St  L.  ft  S.  F.  R.  Ca  v.  Mc- 
Glvney,  19  OkL  361,  01  Fac,  693,  wherein  it 
was  held: 

"If  a  common  carrier  accepts  freight  for  a 

glace  beyond  bis  usual  route,  he  must  unless 
e  stipulates  otherwise,  deliver  It  at  the  end 
of  bis  route  in  that  direction  to  some  other 
competent  carrier,  carrying  to  the  plaoe  of  ad- 
dress, or  connected  with  those  who  thus  carry, 
and  his  liability  ceases  upon  his  making  »wh 
delivery." 

The  plaintiff  alleged  that  he  delivered  the 
shipmoit  In  question  to  the  Frisco  on  May 
19th  for  shipment  to  Pawhuska  over  Its  and 
its  connecting  lines,  and  that  the  Frisco  ac- 
cepted such  shipment  and  agreed  to  transport 
the  same  nnder  the  terms  of  a  certain  blU  of 
lading,  one  of  the  provisions  of  which  is  as 
foUoura:  "Agents  must  not  In  any  case  receipt 
beyond  points  on  this  road.** 

[2]  It  Is  clear  from  our  constitutional  and 
statutory  provisions  that  it  is  the  duty  of  the 
connecting  carrier  to  accept  shipments  of 
freight  under  such  drcnmstances,  unless  a 
valid  reason  for  refusal  exists,  and  that  the 
liability  of  the  initial  carrier  ceases  when 
such  delivery  la  made.  There  la  no  denial 
but  what  the  Frisco  Road  delivered  the  ship- 
ment promptly  and  tendered  same  to  the 
Midland  VaUey  Road,  and  that  all  the  delay 
In  further  transportation  was  chargeable  to 
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the  Midland  Valley.  True,  It  appears  from 
the  record  that  the  Midland  Valley  declined 
to  receive  the  shipment  because  of  a  pre- 
tended overcharge  in  freight,  claiming  that 
the  shipment  should  be  rewelghed,  bat  it 
does  not  appear  that  the  Midland  Valley  tiad 
any  valid  reasons  for  assuming  that  a  re- 
weighing  was  necessary,  nor  that,  as  a  fact, 
there  had  been  an  overcharge  of  freight. 
Hence  there  was  no  excuse,  so  far  as  the  rec- 
ord discloses,  for  the  Midland  Valley's  de- 
clining to  rec^ve  the  shipment.  But,  admit- 
ting for  argument's  sake  tliat  such  were  the 
case,  still  it  has  been  held: 

"A  carrier  receiving  goods  in  the  usual  way 
from  a  connecting  carrier  on  which  charges  are 
to  be  collected  at  their  destination  cannot  avoid 
liability  for  delay  in  forwarding  the  same  be- 
cause of  excessive  freight  charges,  since  it  Ib  not 
bound  to  collect  more  tban  legal  charges,  and 
can  adjust  the  same  after  collection."^  T.  & 
P.  Ry.  Co.  V.  Hasseil,  23  Tex.  Civ.  App.  681, 
58  S.  W.  54;  also.  Inman  v.  St  L.  A  S.  W.  B. 
Co.,  14  Tex.  Civ.  App.  39,  37  S.  W.  38;  H.  & 
T.  C.  R.  Co.  V.  Lone  Star  Salt  Co.,  19  Tex. 
Civ.  App.  676,  48  S.  W.  619;  Gulf,  etc.,  R.  Co. 
V.  Lone  Star  Salt  Co.,  26  Tex.  Civ.  App.  531, 
63  S.  W.  1025. 

m  It  foUows,  therefore,  that  the  initial 
carrier  was  ander  no  further  obligation  tlian 
to  promptly  dellTer  the  shipment  to  a  con- 
necting carrier,  and  that  is  the  duty  of  such 
connecting  carrier  to  forward  same  without 
undue  delay. 

It  is  apparent,  under  the  record  and  the 
foregoing  provisions  of  our  Constitution  and 
statutes  and  the  authorities  above,  that  what- 
evet  damages  the  plaintiff  may  have  shown 
himself  entitled  to  recover,  the  Frisco  Rail- 
road was  not  liable  therefor.  It  bad  dis- 
cliarged  every  obligation  which  the  law  im- 
posed upon  it  under  the  circumstances. 

It  is  not  necessary  to  pass  upon  the  amount 
of  damages  recoverable  or  the  measure  of 
damages  applicable  to  the  issues  under  the 
circumstances,  but  we  are  forced  to  hold, 
under  the  record  before  ns,  that  the  Frisco 
Road  was  not  liable.  The  judgment  is  there- 
fore reversed,  and  the  cause  remanded. 

PER  CURIAM.   Adopted  in  whole. 


(42  Okl.  n) 

BI1ASDEL.T.  FINKS.    (No.  3171.) 
(Supreme  Court  of  Oklahoma.   May  12,  1914.) 

(Syllaiut  hy  the  Court.) 

1.  Indians  (g  19*)— Au-otted  Land— Tbes- 
PASS— Animals. 

Under  section  18  of  the  Creek  Supplemen- 
tal Agreemwt  (Act  June  30,  1902,  c.  1323,  32 
HitLt.  <jUO)  the  inhibition  against  tlie  trespass 
of  live  stock  owned  by  a  nondtizen  upon  tbe 
allotted  lands  of  a  citizen  and  the  remedy  there- 
for runs  with  the  land  to  an  occopying  non- 
dtlzen  tenant  of  such  allottee. 

[Ed.  Note. — ^For  other  cases,  see  Indians, 
Cent  Dig.  |  SI;  Dec.  Dig.  i  18.*] 

2.  Animals  (8  90*)— Tbespass— Cultivated 
Lands  Hpxd  in  Sevebaltt. 

Where  lands  held  in  severalty  are  within  a 
common  fenced  indesure  devoced  to  tbe  culti- 


vation of  agricultural  crops,  even  in  a  "free 
range"  country,  an  occupant  of  any  portioa  of 
such  lands  must  prevent  bis  live  stock  from 
trespassing  upon  the  lauds  of  other  occupants. 

[Ed.  Note. — For  other  cases,  see  Animals, 
Cent  Dig.  SS  327,  328;  Dec  Dig.  i  90.*} 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Court,  Okfuskee  County ; 
W.  A.  Huser,  Special  Judge. 

Action  by  J.  S.  Blasdel  against  P.  M.  Finks 
for  damages  for  trespass  of  defendant's  cat- 
tle on  plaintiff's  crop.  Judgment  for  defend- 
ant, and  plaintiff  brings  error.  Reversed  and 
remanded. 

O.  W.  Brewer,  of  Okemah,  for  plaintiff  In 
error.  John  Jj,  Norman,  of  Okemah,  for  de- 
fendant in  error. 

THAGEEB,  C.  Plaintiff  in  error  was 
plaintlfl  and  dtfendant  in  error  was  defend- 
ant in  tbe  trial  court 

Plaintiff,  a  nondtlzen  and  a  t^iant,  had 
com  and  cotton  standing  upon  the  lands  of 
a  (dtizen  allottee  of  lands  in  the  Gretic  Na- 
tion from  whom  he  Iiad  rented;  and  these 
crops  were  within  a  common  indosure  of 
lands  upon  whldi  were  grown  in  1905.  tlie 
crops  of  several  other  tenants,  including  one 
A.  I*  Bla(^  who  coltiyated  the  lands  of  an- 
other allottee.  naSntlff's  crops  were  imag- 
ed by  cattle  going  upon  the  lands  upon  wbldi 
the  Bame  stood  In  1005  and  during  tbe  first 
part  of  1906 ;  and  he  sues  defendant,  a  non- 
<dtlsat  of  said  Nation,  for  $100  as  snch  dam- 
ages. 

Defendant  porchased  Black's  interest  as 
tenant  in  the  land  occupied  by  him  some  time 
during  the  year  1905 ;  and  It  was  a  contro- 
verted question  as  to  whether  defendant 
k^  his  cattle  thereon  In  both  1905  and  1906^ 
and  as  to  whether  bis  cattle  either  from  these 
lands  or  from  elsewhere  went  upon  the  lands 
occupied  by  plaintiff  and  damaged  the  lat- 
ter's  crops,  also  as  to  whether  defendant, 
as  succeeding  tenant,  was  entitled  to  the  use 
and  possession  of  the  lands  occupied  by  plain- 
tiff on  and  after  January  1,  1906,  which  In- 
volved a  controverted  claim  of  agreement 
between  these  parties  In  this  regard.  In 
the  evidence  for  plaintiff,  it  appeared  that 
with  defendant's  trespassing  cattle  were  gen- 
erally cattle  owned  by  one  or  two  other  per- 
sons; and  there  was  little,  if  any,  evidence 
from  which  the  pro  rata  amount  of  damages 
by  defendant's  cattle  might  be  determined. 

[1,2]  The  only  question  necessary  to  a  de- 
cision in  this  case  arises  upon  the  following 
paragraph  of  the  court's  Instructions  to  the 
jury: 

"The  Jury  Is  instructed  tba^  if  they  believe 
from  a  preponderance  of  the  evidence  that  there 
was  included  in  one  common  fenced  inctosun 
the  lands  upon  which  plaintiffa  crops  claimed  to 
have  l>een  damaged  were  situate  and  other 
lands  upon  which  defendant.  Finks,  owned  a 
crop  and  was  entitled  to  possession  of,  tbe  de- 
fendant, Finks,  was  under  no  obligation  to 
maintain  any  fence  between  himself  and  plain- 
tiff, but,  on  the  contrary,  it  was  the  duty  of 
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iilaintilf,  Blaadel,  to  maintain  a  suffictent  fence 
himself  agaiiut  defecdant's  cattle,  and,  if  sach 
fence  was  not  so  maintained  by  plaintiff,  Bias- 
del,  be  stiouid  not  recover  any  damafe  whicb 
you  may  find  from  a  preponderance  of  the  evi- 
dence was  committed  npon  his  said  crops  by  the 
<»ttle  of  defendant,  Sinks." 

In  cor  oi^tODf  tbSs  Instroctton  ma  error, 
notwlthBtandlng  the  foct  that  on  September 
23. 1903,  In  a  case  which  arose  In  1901  (Perry 
T.  Cobb,  4  Ind.  T.  717,  76  S.  W.  289).  the 
Oonrt  of  Appeals  of  the  Indian  Territory  held 
as  follows: 

"In  the  Southern  and  Western  states,  where 
it  is  largely  a  grazing  country,  the  owner  of 
cattle  is  not  liable  for  trespass  committed  by 
them,  imless  they  have  broken  through  a  snf- 
-ficient  fence." 

In  the  case  of  Perry  v.  Cobb,  supra,  there 
was,  of  course,  no  question  as  to  tbf  effect 
of  the  Creek  Supplemental  Agreement  of 
June  30,  1902;  nor  was  there  any  reference 
to  that  agreement.  Section  18  of  said  agree- 
ment, which  is  pertinent  here,  reads  as  fol- 
lows: 

"Cattle  so  introduced  and  all  other  live  stock 
owned  or  controlled  by  nondtiseaa  of  the  nation 
shall  be  kept  upon  inclosed  lands,  and  if  any 
BQch  cattle  or  other  live  stock  trespass  upon 
lands  allotted  to  or  selected  for  allotment  by 
any  citizen  of  such  nation,  the  owner  thereof 
shall,  for  the  first  trespass,  make  reparation 
to  the  party  injured  fo.r  the  true  value  of  the 
damages  he  may  have  sustained,  and  for  every 
trespass  thereafter  double  damages  to  be  recov- 
ered with  cost,  whether  the  land  upon  which 
trespass  is  made  is  inclosed  or  not"  Bledsoe's 
Indbn  Laws,  442. 

In  onr  opinion,  this  section  of  this  agree- 
ment is  not  susceptible  of  eadh  Interpretation 
or  construction  that  no  benefit  may  be  de- 
manded or  action  be  maintained  by  any  per- 
son other  than  the  allottee,  and  such  Inter- 
pretation or  construction  wotdd  deprive  the 
allottee  of  an  element  of  value  in  his  allot- 
ment— the  value  arising  from  the  ability  to 
transfer  Mb  rights  to  his  tenant;  and  we 
must  hold  that  the  benefits  of  this  section 
run  with  the  land  to  tenants  of  the  allottees. 

It  seems  equally  clear  that  lands  within  a 
common  fenced  Inclosure  devoted  to  the  culti- 
vation of  such  agricultural  crops  as  these, 
even  in  a  free  range  country,  would,  upon 
the  ground  of  an  implied  agreement,  be  sub- 
ject to  the  rule  that  each  occupant  of  the  In- 
closure must  keep  his  live  stock  from  tres- 
passing upon  the  crops  of  other  occupants. 
2  Cyc.  392  and  397,  308;  Kobayashl  v. 
Strangeway,  64  Wash.  36,  116  Pac.  461 ;  John- 
son T.  Wing,  3  Mich.  163;  Coxe  t.  Bobbins, 
A  N.  3.  Law.  384 ;  Winters  t.  Jacobs,  29  Iowa, 
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115;  Montgomery  t.  Handy,  03  MIsa.  43 ;  Mll- 
Hgan  T.  Wehli^r,  68  Pa.  235 ;  Baker  t.  Bob- 
bins, 9  Kan.  303;  Markin  v.  Prlddy,  40  Ean. 
684.  20  Pac.  474 ;  O'Blley  r.  Diss,  41  Mo.  App. 
184;  Broadw^  t.  Wilcox,  22  Iowa.  568,  92 
Am.  Dec  404;  Stnrtevant  t.  Merrill.  83  Me. 
eZ;  McBride  t.  Lynd,  56  HI.  411;  Thayer  t. 
Arnold.  4  Mete.  (Mass.)  589;  Gooch  t.  Steph- 
enson, 13  Me.  371;  Eastman  v.  Rice,  14  Me. 
419;  litUe  v.  Lathrop,  6  Me.  (S  GreenL)  356; 
Knox  V.  Tucker,  48  Me.  373,  77  Am.  Dea  233 ; 
Myers  T.  Dodd.  9  Ind.  290.  68  Am.  Dec.  624; 
AngeU  T.  HIU,  18  N.  Y,  Supp.  824.  i 

If  the  Inclosure  bad  been  devoted  to  and 
maintained  for  grazing,  it  would  seem  evident 
that  such  use  and  purpose  would  fOrbld  the 
view  that  any  occupant  was  bound  to  keep 
his  live  stock  upon  his  own  lands ;  and.  upon 
the  same  reasoning,  it  would  seem  inconsist- 
ent with  the  use  and  purpose  of  growing 
such  a£ricnltural  crops  as  com  and  cotton,  to 
which  It  was  devoted,  to  say  that  any  occu- 
pant could  rightfully  violate  such  use  and 
purpose  by  giving  his  live  stock  "free  range" 
therein. 

Defendant  contends  that,  if  the  giving  of 
the  foregoing  instruction  to  the  jury  was  er- 
ror, the  same  was  harmless,  for  the  reason 
that  there  is  no  sufficient  evidence  of  damage 
chargeable  to  him ;  but  with  this  proposition 
we  are  unable  to  agree. 

There  was  at  least  evidence  tending  to 
prove  that  defendant's  cattle,  with  others, 
trespassed  upon  and  damaged  plaintUTs 
crops;  and,  if  the  evidence  does  not  show 
what  portion  of  the  whole  amount  Is  proper- 
ly apportlonable  as  a  chaise  against  defend- 
ant, or  what  per  cent  of  the  damage  was 
done  by  his  cattle,  which  we  deem  It  un- 
necessary to  determine,  the  plainUfC  would  at 
least  be  entitled  to  nominal  damages,  If  such 
evidence  is  found  to  be  true. 

Upon  another  trial  the  following  cases  may 
be  found  helpful  in  respect  to  the  question  as 
to  how  damages  may  be  proven  where  crops 
have  been  injured  or  destroyed:  Chicago.  R. 
I.  &  P.  Ry.  Co.  V.  Johnson.  25  Okl.  760,  107 
Pac.  662,  27  U  B.  A.  (N.  S.)  879 ;  St  Louls 
&  S.  F.  Ry.  Co.  T.  Bamsey,  37  Okl.  448.  132 
Pac.  478. 

In  our  opinion,  this  case  should  be  reversed 
and  remanded  for  a  new  trial. 

PER  CURIAM.   Adopted  In  whole. 

I  Reported  In  fall  In  the  New  York  Supplement ; 
reported  as  a  memorandum  declsloa  wLtbout  opinion 
Id  M  Hon,  6S3. 
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'42  OKI.  IIB)  ^ 

ST.  LOUIS  &  8.  F.  BY.  CO.  T.  COBR 
(No.  8275.) 

(Supreme  Court  of  Oklahoma.  May  12, 1914.) 

(Byllabua  by  tke  Court.) 
Apfeal  and  Kbrob  (§§  434,  773*)  —  Asbion- 

MENTS  OF  Eekob— Briefs. 

Where  a  cause  haa  beeo  assigrned  for  sob- 
missioQ,  and  no  briefa  filed  or  appearance  made 
by  the  defendant  in  error,  the  assignments  of 
error  in  plaintiff  in  error's  brief  mH  be  sus- 
tained, if  auch  asaignments  appear  to  be  borne 
out  by  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  JS  2183,  8104,  81Uti-3U0: 
Dec.  big.  SS  434,  77it*] 

*  GommisBloners'  Opinion,  Dlvisloq  Na  2. 
Error  trom  County  Court.  Muskogee  County ; 
Thomas  W.  Lealiy,  Judge. 

Action  by  J.  G.  Cobb  against  the  St. 
Louis  ft  San  Francisco  Railway  Company, 
for  loss  of  suit  case.  Judgment  iar  plaintiff, 
and  defendant  brings  error.  ReTersed. 

W.  F.  Erans,  of  SL  Louis,  Mo.,  and  R.  A. 
Eleinscbmidt  and  W.  T.  Stratton.  both  of 
Oklahoma  City,  for  plaintilC  in  error. 

HARRISON,  C.  "nils  action  was  originally 
begun  in  the  Justice  court  of  Muskogee  coun- 
ty by  J.  C.  Cobb  against  the  St.  Louis  &  San 
Francisco  Railway  Company  for  the  alleged 
loss  of  a  suit  case  containing  articles  of  the 
alleged  value  of  $112.75.  Judgment  was 
rendered  In.  favor  of  Cobb  in  the  justice 
court,  and  the  railway  company  appealed  to 
the  county  court,  and,  Judgment  being  ren- 
dered in  the  county  court  In  favor  of  Cobb, 
the  railway  comftany  api)eals  to  this  court 
upon  the  following  assignments  of  error: 
First,  error  of  the  court  in  overruling  de- 
fendant's demurrer  to  plaintiffs  evidence; 
second,  error  in  not  requiring  the  Jury  to  as- 
sess the  amount  of  recovery;  third,  error  in 
refusing  the  several  written  instructions  re- 
guested  by  defendant;  fourth,  error  in  In- 
structions given  to  the  Jury;  fifth,  error  in 
refusing  to  set  the  verdict  aside  upon  the 
grounds  presented  in  the  motion  for  new 
trial. 

This  cause  was  filed  in  this  court  Novem- 
ber 7,  1911,  and  assigned  for  trial  — — . 
Plaintiff  in  error  filed  brief  January  12, 1912. 
No  brief  has  been  filed  by  defendant  in 
error,  and  no  appearance  made  by  counsel. 
From  an  examination  of  the  record  and  the 
authorities  cited  in  plaintiff  in  error's  brief, 
the  contentions  tber^  made  seem  to  be  well 
founded,  and,  under  rule  26,  sbould  be 
sustained. 

There  is  an  apparent  lack  of  any  testimony 
tending  to  show  a  liability  on  the  part  of 
the  company.  The  grips  In  Question  were 
delivered  to  a  baggageman  not  in  the  em- 
ploy of  the  railway  company,  nor  having  any 
connection  with  the  company;  nor  is  there 
any  testimony  tending  to  show  that  such 
baggage  was  delivered  to  the  railroad  com- 


pany by  plaintiff,  nor  that  plaintiff  was  a 
passenger  on  such  road,  nor  that  such  road 
was  In  any  wise  accountable  to  plaintiff  tor 
such  baggage,  if.  In  fiict,  the  baggage  was 

lost 

The  second  contention  Is  based  upon  tbe 
fact  that  the  Jury,  in  returning  the  verdict 
in  favor  of  plaintiff,  failed  to  state  tbe 
amount  which  plaintiff  was  entitled  to  re- 
cover, the  verdict  being  as  follows: 

"We,  the  jury  in  the  above-entitled  actiOD. 
duly  impaneled  and  ewom,  upon  onr  oaths  find 
the  issues  in  favor  of  tbe  plaintiff." 

Upon  this  verdict  the  court  rendered  Judg- 
ment in  the  sum  of  $112.76. 

Section  6807,  Comp.  Laws  1909  (section 
5015,  Rev.  Laws  1910)  reads  as  follows: 

"When,  by  the  verdict,  either  party  is  enti- 
tled to  fecover  money  of  tbe  adverse  party,  the 
Jury,  in  their  verdict,  moat  assess  thie  amount 
of  recovery," 

See,  also.  38  Gyc.  879.  and  cases  dted ;  11 
Pi.  ft  Pr.  010:  Choctaw,  O.  ft  Q.  R.  Co.  t. 
Deperade,  12  Okl.  867,  71  Pac.  629. 

Tbe  verdict  was  duly  excepted  to  by  de- 
fendant at  the  time,  and  these  errors  duly 
presented  In  the  moUfm  for  new  triaL 

We  think  therefore  tiie  court  erred  In  re- 
fusing to  set  the  verdict  aside,  and  for  these 
reasom,  following  rule  26  of  this  court  <137 
Paa  xl).  the  Judgment  is  reremed,  and  tbe 
court  below  instructed  to  rotder  Judgment 
in  favor  of  defendant 

PBB  CURIAM.   Adopted  In  i^ol& 


<42  Okl.  1»3> 
BURGESS  et  al.  v.  FELIX.    (No.  3490.) 
(Supreme  Court  of  Oklahoma.   May  12,  1914.) 

(ayUabv*  If  (&«  Court.) 

1.  S.^LES  (|§  441,  442*)— BBBACH  of  WAHRAH- 

TT— Damages— Purchase  Pbice— Evidence. 
The  general  rule  ns  to  the  mt^aauro  of  dnni- 
ages  recoverable  for  a  breach  of  warranty  of 
personal  property  is  the  difference  between  the 
actual  value  of  the  property  at  tbe  time  of  sale 
and  what  its  value  would  have  been  if  it  bad 
conformed  to  the  warranty.  But,  in  the  ab- 
sence of  other  evidence,  the  purchase  price  is 
prima  fncie  Its  value  as  warranted. 

[Ed.  Note,— For  other  cases,  see  Sales,  Cent 
Dig.  H  1277-1801:  Dee.  Dig.  H  441,  442.*] 

2.  Trial  (|  251*)— Iwstruotions— Pi*AniNO— 
ExpBBSB  Wabbantt— Breach. 

In  an  action  for  damages  for  the  br^ck 
of  an  express  warranty,  where  the  court  in- 
structs tbe  jury  on  the  question  of  an  express 
warranty  as  alleged  in  the  petition,  and  alio 
instructs  the  jury  on  tbe  question  of  an  implied 
warranty,  hetd,  that  it  was  error  to  give  an  in- 
struction as  to  an  implied  warranty,  because 
it  permits  a  recovery  for  the  breach  of  an  im- 
plied warranty  not  alleged  in  the  petition,  the 
nature  and  terms  of  which  implied  warranty 
were  not  alleged  in  tbe  petition  or  defined  In 
the  instruction. 

{Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  587-595;  Dec  Dig.  |  251.*] 

3.  Trial  (J  251*)— iN'STHucnoNs— Pleadiko 
— EXPBESS  Warranty- Breach. 

Where  the  plaintiff  relies  in  bis  pleadings 
upon  an  express  warranty,  the  court  abould 


*For  other  cases  see  same  topic  and  uction  NUMBER  In  Dec.  Olg.  A  Am.  Dig.  Ktj-No.  Series  A  R^'r  IndUM 
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limit  the  recovei?  to  a  breach  of  the  expreai 
varraBty. 

I  Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  Si  587-596^  Dec.  Dig.  {  251.*] 

Gonuuisslonertf  Opinion,  Division  No.  1. 
Error  from  County  Court,  Grant  County; 
J.  W.  Blrdt  Judge. 

Acilon  by  Jobn  Felix  against  H.  L^  Buiv 
gess  and  B.  F.  Venn,  partners  as  Bur- 
gess &  Venn.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.  Berorsed  and  ie> 
manded. 

McKeever  &  Walker,  of  Enid,  for  plalnUtCa 
In  error.  Sam  P.  Bldlngs,  of  Medford,  and 
F.  G.  Walling;  oi  Tnlsa,  for  defendant  in 

error. 

RITTENHOUSE.  0.  Plaintiffs  In  error 
will  be  designated  as  defendants,  and  de- 
fendant in  error  will  be  designated  as  plain- 
tiff, in  accord  wltb  th^  respective  titles  In 
the  trial  court 

On  the  13th  day  of  September,  1911,  the 
plaintiff  instituted  suit  for  damages  for 
breach  of  warranty  upon  the  sale  -of  two 
French  draft  mares.  The  petition  sets  forth 
substantially  the  same  allegations  In  the  two 
causes  of  action,  which  refer  separately  to 
each  of  the  mares.  The  allegations  are  that 
defendants  expressly  warranted  each  of  said 
mares  to  be  sound,  well,  gentle,  well-broken, 
and  good  breeders,  and  further  alleges  that 
said  mares  were  not  gentle  or  well-broken, 
but  were  wild  and  ungoTemable,  and  that 
they  could  not  be  safely  driven,  worked,  and 
handled,  and  were  worthless  for  breeding 
purposes.  Issues  were  joined  by  a  general  de- 
nial, and  the  cause  submitted  to  a  Jury,  re- 
sulting in  a  verdict  and  Judgment  for  $500  in 
favor  of  plaintiff. 

The  testimony  shows  that  the  mare  Mabel 
was  purchased  for  $400,  and  the  mare  Mil- 
dred was  purchased  for  $500,  and  that  the 
actual  value  of  said  mares  was  not  more 
thao  $300.  This  is  all  the  evidence  contained 
in  the  record  as  to  the  value  of  the  mare& 
There  was  no  objection  to  the  introduction 
of  this  evidence  on  the  part  of  the  defend- 
ants, nor  was  there  any  contention  in  the 
court  below  that  the  purchase  price  was  not 
the  true  value  of  the  mares  as  warranted. 
The  proof  of  the  purchase  price  of  the  mares 
by  the  plaintiff,  and  that  proof  not  being 
controverted  in  any  manner,  is  strong  and 
convincing  proof  of  the  value  of  the  mares 
as  warranted,  and,  In  the  absence  of  other 
evidence  as  to  the  value  of  said  mares,  the 
purchase  price  Is  prima  facie  Its  value  as 
warranted. 

[I]  "The  general  rule  as  to  the  measure  of 
damages  on  a  breach  of  warranty  is  that  the 
buyer  is  entitled  to  recover  the  difference  be- 
tween the  actual  value  of  the  goods  and  what 
the  value  would  have  been  if  the  goods  bad 
been  as  warranted,  and,  in  th^  application  of 
the  rule,  it  Is  held  that  the  fact  that  the  goods 
were  actually  worth  the  price  which  was  paid 
for  them  is  immaterial.   The  difference  between 


the  purchase  price  and  the  actual  value  can- 
not be  regarded  as  the  measure  of  damages,  an 
in  such  case  the  pnrcfaaser  recovers  too  small 
a  sum  if  be  has  made  a  bad  bargain  and  paid 
more  than  the  goods  were  wortb,  and  too  great 
a  sum  if  be  bas  made  a  good  bargain,  paying 
less  than  the  goods  were  worth.  It  is  true 
that  in  some  cases  the  rule  bas  been  stated  that 
the  measure  of  damages  is  the  difference  be- 
tween the  nnrcbase  pnce  and  the  actnal  value 
of  the  goods;  but  in  nearly  all  of  these  cases 
the  theory  undoubtedly  is  that.  In  accordance 
with  the  general  role,  if  there  is  no  other  evi- 
dence of  the  actual  value  of  the  goods,  the  pur^ 
chase  price  will  be  regarded  as  such  valne."  35 
Cyc.  468;  30  A.  &  E.  Enc.  of  Law,  p.  212; 
Tatum  V.  Mohr,  21  Ark.  349;  Ash  v.  Beck  (I'ex. 
CSV.  App.)  68  S.  W.  53;  Beard  v.  Miller  (Tex. 
AppJ  16  S.  W.  668;  South  Covincton,  etc.,  » 
St.  R.  Co.  V.  Gest  (C.  C.)  34  Fed.  628;  Over- 
bay's  Adm'r  V.  LIghty,  27  Ind.  27 ;  J.  I.  Case 
Plow  Works  V.  Niles,  etc,  Co.,  90  Wis.  590, 
63  N.  W.  1013;  Seigworth  v.  Leffel.  76  Pa.  476; 
Street  v.  Chapman.  20  Ind.  124;  Gary  v.  Oru- 
man,  4  HiU  (N.  T.)  625.  40  Am.  Dec.  299; 
Thoreson  v.  Minneapolis  Harvester  Works,  29 
Minn.  841,  18  N.  W.  156;  Minneapolis  Har- 
vester Works  V.  BonnalUe,  29  Minn.  878,  13 
N.  W.  149;  Carr  v.  Moore.  41  N.  H.  181;  SO 
A.  &  E.  Enc.  of  Law,  p.  212. 

This  holding  is  not  In  conflict  with  tbe 
case  of  Spauldlng  Mfg.  Go.  t.  Holiday,  32 
Okl.  828,  124  Pac.  35,  wherein  the  court  con- 
strues section  2900,  Comp.  Laws  1909,  which 
section  defines  the  measure  of  damage  for 
breach  of  warranty  of  tbe  quality  of  personal 
property,  as  In  that  case  the  court  held  that 
there  was  an  absolute  failure  of  proof  as  to 
the  measure  of  damages,  there  being  no  evi- 
dence whatever  of  the  actual  value  of  the 
property,  and  the  testimony  of  the  purchase 
price,  without  any  evidence  of  the  actual 
value,  would  be  Insufllclent  from  wblcih  to 
measure  such  damage.  In  the  instant  case 
ttiere  is  no  controversy  as  to  the  value  of  the 
mares  as  warranted.  Tbe  plaintiff  testified 
that  the  purchase  price  of  one  mare  was 
$400,  and  the  purchase  price  of  the  other  was 
$500.  This  Is  prima  fade  evidence  of  the 
value  of  the  proi>erty  as  warranted,  inasnrach 
as  there  was  no  attempt  to  show  that  the 
purchase  price  was  not  the  true  valne  of  tbe 
mares  as  warranted,  and,  In  the  absence  of 
any  other  evidence  of  the  value  of  said 
mares^  the  purchase  price  will  be  presumed  to  - 
be  the  true  value. 

[2]  The  only  remaining  assignment  of  error 
necessary  to  be  considered  is  that  the  court 
erred  In  instructing  the  Jury.  The  defend- 
ant saved  tils  exceptions  to  the  instructions 
complained  of,  but  it  Is  contended  by  tbe  de- 
fendants that  the  exception  to  the  instruc- 
tions given  brings  the  case  within  the  pre- 
vious holdings  of  this  court,  where  It  tuts 
been  repeatedly  held  that  general  exception 
to  eadi  and  every  instruction  given  by  the 
court  to  the  jury,  adverse  to  the  defendant, 
and  to  each  and  every  part  thereof,  and  to 
the  instructions  as  a  whole.  Is  not  sufflcitmt 
to  challenge  the  attention  of  the  court  to 
any  specific  instruction,  and  insnfflclent  to 
bring  to  the  consideration  of  this  court  such 


*Far  athar  cam  sm  tarns  tople  and  sscUon  NUUBER  la  Dec  Dig.  A  Am,  Dig.  Key-No.  Series  A  Rep'r  Indexes 


Digitized  by  Google 


3182 


140  PACIFIC  REPORTER 


(OU. 


separate  Instruction,  and  will  therefore  not 
avail  as  an  exception  unless  tbe  whole  diarge 
Is  erroneous.  McCabe  &  Steen  Construction 
Co.  T.  WUson.  17  Okl.  355.  87  Pac  320  ;  61a- 
ser  et  al.  t.  Glaser  et  al.,  13  OkL  389,  74  Pac. 
944;  Elsmlnger  t.  Beman,  32  Okl.  818,  124 
Pac.  289 ;  Finch  t.  Brown,  27  OkL  217,  111 
Pac.  301;  Incorporated  Town  of  Stlgler  t. 
Wiley,  36  Okl.  291.  128  Pac.  118;  Shelby  t, 
Shaner,  28  Okl.  605,  115  Pac.  785,  34  L.  R. 
A.  (N.  S.)  621;  Farqnhar  t.  Sherman  et  al., 
22  OkL  17.  97  Pac.  565;  Insurance  Co.  v. 
Davis,  59  Kan.  621,  53  Pac.  856. 

We  have  examined  the  foi^oing  author- 
/  itles,  and  it  is  apparent  that,  in  eadi  of  the 
cases  cited,  the  exception  was  a  general  ex- 
ception and  did  not  diallenge  specifically 
«ach  IndtTldual  instruction.  In  the  case  at 
bar,  the  exceptions  were  taken  at  the  time 
the  instructions  were  given,  and  pointed  out 
spedflcaUy  the  several  Instructions  complain- 
ed of,  giving  to  tlie  trial  court  ample  oppor- 
tunity to  know,  before  the  Instmctions  were 
given,  the  several  s^rate  instructions  com- 
plained of,  and  this  case  therefore  does  not 
come  within  the  authorities  cited. 

It  Is  contended  that,  inasmuch  as  the  peti- 
tion alleged  an  expi-ess  warranty,  the  two 
mares  were  sound,  well,  gentle,  well-broken, 
and  good  breeders  and  the  evidence  support- 
ed theee  allegations  and  the  court  properly 
instructed  Oie  Jury  on  the  law  of  express 
warranties  that  It  was  error  for  tbe  court  to 
^ve  an  additional  instruction  relative  to 
Implied  warranties;  tfaers  being  no  allega- 
tion in  tbe  petition  nor  any  proof  of  an  im- 
plied warranty  In  the  trial  of  tbe  case.  The 
court  Instructed  the  Jury  r^tive  to  imidied 
warranties  as  follows: 

"Third.  If  property  is  sold  to  any  person  for 
sny  particular  purpose,  there  is  an  implied  war- 
ranty that  such  property  is  rea^^onably  suit- 
able for  the  purpose  intended,  and  if  the  par- 
ty selling  knows  that  the  parly  buying  is  mak- 
ing  the  purchase  for  such  particular  purpose, 
and  there  are  no  obvious  or  apparent  things 
existing  in  connection  with  such  property  that 
the  purchaser  can  plainly  see  that  it  would  not 
answer  such  purpose,  (here  Is  an  implied  war* 
ranty  on  the  part  of  tbe  seller  that  it  is  rea* 
sonably  suited  for  such  purpose." 

This  Instractlon  was  erroneous,  because  It 
permitted  recovery  for  the  breach  of  an  im- 
plied warranty  not  alleged  in  the  petition, 
the  nature  and  terms  of  which  warranty 
were  not  defined.  The  recovery  must  be  up- 
on the  particular  warranty  alleged,  and  an 
Instruction  which  does  not  conform  to  the 
issue  should  not  be  given. 

[3]  The  testimony  as  to  the  express  war- 
ranty was  very  coudicdiig;  the  plnintltF  tes- 
tifying that  the  defendant  warranted  the 
animals  to  be  sound,  well,  gentle,  well-broken, 
and  good  breeders.  This  was  denied  by  the 
defendant,  and  In  view  of  the  conflicting  con- 
dition of  the  testimony  as  to  tbe  express 
warranty  It  was  error  for  the  court  to  In- 
struct the  jury  relative  to  an  Implied  war- 
ranty, as  such  instruction  could  only  con- 


fuse Qie  Jury  as  to  the  real  Issne  and  canse 
them  to  draw  an  incorrect  inference  from  the 
pleading  and  the  evidence.  Upon  an  all^a- 
Uon  for  damage  for  breach  of  an  express 
warranty,  no  recovery  can  be  had  upon  a 
claim  of  implied  warranty,  as  an  express 
warranty  excludes  an  implied  warranty. 
Pemberton  v.  Dean,  88  Minn.  60,  92  N.  W. 
478,  60  L.  R.  A.  331,  97  Am.  St  Rep.  503 ; 
Texas  StarTlour  Milling  Co.  v.  Moore  (C.  C.) 
177  Fed.  745;  Reynolds  v.  General  Electric 
Co.,  141  Fed.  651,  73  C.  a  A.  23;  16  Current 
Law,  1989;  Chrlstierson  v.  Hendrie  ft  Bolt- 
hoir  Mfg.  &  Supply  Co.,  26  8.  D.  519,  128  N. 
W.  603;  15  A.  &  E.  Enc.  of  Law  (2d  Ed.)  p. 
1249;  Osborne  &  Co.  v.  Walther,  12  OkL  20^ 
^  Pac.  953 ;  Kennedy  t.  Goodman.  135  Pac 

osa 

Inasmuch  as  the  plalntUC  relies  in  his 
pleadings  and  evidence  upon  an  express  war- 
ranty, the  court  should  have  limited  tbe  re- 
covery to  a  breach  of  the  express  warranty. 

The  clause  should  therefore  be  reversed 
and  remanded. 

PER  CURIAM.   Adopted  In  whole. 


(42  Ok!.  178) 

KING  T.  HOWETH  &  CO.  et  al.  (No.  3462.) 
(Supreme  Court  of  Oklahoma.  May  12,  1914.) 

(Syllabut  by  the  Court.) 

1.  FsAOo  ({  50*)  —  Elements  —  Bubden  or 
Peoop. 

To  substantiate  the  allegation  of  fraad.  the 
plaintiff  must  prove  that  the  defendant  made 
a  material  representation  which  was  false,  and 
known  to  be  false  at  the  time,  and  made  with 
the  intention  that  it  sboold  be  acted  upon  by 
the  plaintiff,  and  that  plaintiff  relied  np<ni  sodk 
false  representation  to  his  injury. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Ceat 
Dig.  SS  46,  47;  Dec  Dig.  {  50.» 

For  other  definitions,  see  Words  and  Phras- 
es, vol.  3,  pp.  2043-2954;  vol.  8.  p.  7606.] 

2.  Corporations  (}  80*)  —  Stock  Subscbip- 
TiON  —  Cancellation  fob  FaAun  — Scffi- 
CiENCT  OF  Evidence. 

Evidence  examined,  and  held  not  snffident 
to  support  the  allegation  of  traud. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Gent.  Dig.  fii  244,  240-264.  140T.  1407tti 
DecTDig.  I  8a*] 

3.  inbubancb  (i  33*)— dloenbb  of  iltsuraitci 
Company  —  Fbxob  Accxptanob  of  Stock 
subscbiption. 

A  domestic  life  insurance  company  has  tlie 
authority  to  accept  a  contract  of  subscription 
to  its  capital  stock,  after  its  incorporation  and 
before  it  has  been  granted  a  license  to  com- 
mence business  under  section  3756,  Comp. 
Laws,  1909,  such  acceptance  being  necessary 
in  order  to  show  that  the  corporation  has  a 
pald'up  capital  of  not  leas  tban  $100,000,  as 
provided  by  section  3706.  Comp.  Laws,  1909; 
the  acceptance  of  such  sobscription  to  the  cap- 
ital stock  being  a  part  of  the  Initial  organiza- 
tion of  the  company,  and  not  the  doing  of  bnd- 
ness  as  contemplated  by  section  3756,  supra. 

[Ed.  Note.— For  other  cases,  see  Insnrance, 
Cent.  Dig.  8  38;  Dec.  Dig.  |  33.*] 
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4.  CoRPOBAinoM  (S  83»)  —  Stock  Sdbsobip- 
noN— Right  to  Cancel. 

After  a  TaUd  subacriptloD  to  tbe  capital 
stock  of  a  corporation  has  been  made,  eittier 
before  or  after  or^niEation  of  tbe  corporation, 
and  which  subscription  has  been  accepted  b; 
the  organized  corporatioo,  there  can  be  no  can- 
cellation or  withdrawal  from  the  obiigatioa  with- 
out the  consent  of  the  corporation  and  all  the 
stockholders,  except  on  the  grounds  of  fraud  or 
mistake. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  IS  328-336;  Dec.  Dig.  f  83.*] 

CommlssionerB'  OplnioD,  DlTlsion  No.  1. 
Error  from  Superior  Conri  Oklahoma  Coun- 
ty ;  Edward  Dewes  Oldfield,  Judge. 

AcUoii  by  W.  M.  King  against  Hoveth  & 
Go.  and  oAers.  Judgment  for  defendants 
and  plaintiff  brings  error.  Affirmed. 

Lee  F.  Wilson  and  E.  G.  Wilson,  both  of 
Oklahoma  City,  for  plaintiff  in  error,  lied- 
better,  Stuart  &  Bell,  of  Oklahoma  City,  for 
def  ^danta  in  error. 

RITTENHOUSE,  O,  On  the  lat  day  of 
April,  1909,  the  plaintiff  entered  Into  a  con- 
tract of  subscription  with  Howeth  &  Co.,  for 
the  purchase  of  250  shares  of  stock  in  the 
Oklahoma  National  Life  Insurance  Company. 
Tbe  contract  is  as  follows : 

"Tbe  Oklahoma  National  Life  Insurance 
Company,  Oklahoma  City,  Oklahoma.  Snb- 
Bcription  to  Capital  Stock.  No.  687.  Whereas, 
Howeth  &  Co.,  of  Oklahoma  City,  Oklahoma, 
are  promoting  the  organization  of  a  life  insur- 
ance company,  incorporated  in  pursuance  of  the 
laws  of  toe  state  of  Oklahoma,  under  the  name 
of  the  Oklahoma  National  Life  Insurance  Com- 

Eany,  with  an  authorized  capital  stock  of  five 
undred.  tbousand  dollars,  and  a  paid-up  capital 
of  at  least  one  hundred  thousand  dollars,  and 
a  net  surplus  of  at  least  fifty  thousand  dollars, 
paid-up  and  free  from  promotion  and  ot^aniza- 
tion  expenses;  and,  wnereas.  by  their  accept- 
aace  of  this  subscription,  said  Howeth  &  Co., 
agree  to  endeavor  with  all  reasonable  diligence 
to  accomplish  on  or  before  December  31,  1909, 
the  oi^anization  of  said  corporation  with  capital 
stock  and  surplus  fully  paid  as  aforesaid,  they 
defraying  all  expenses  of  promotion  and  meor- 
poration:  Now,  therefore,  I  do  hereby  sub- 
scribe for  250  shares  of  the  par  value  of  ten  dol- 
lars each,  of  tbe  capital  stock  of  the  said  Okla- 
homa National  Life  Insurance  Company;  and 
I  do  hereby  agree  with  the  said  company  and 
with  the  said  Howeth  &  Co.,  to  pay  therefor  the 
sum  of  five  thousand  dollars,  as  follows:  The 
sum  of  thirty-seven  hundred  fifty  dollars.  I  agree 
to  pay  to  said  Oklahoma  National  Lite  losar- 
ance  Company  at  any  time  after  July  1,  1909, 
immediately  upon  receipt  of  notice  from  said 
Howeth  &  Co.,  that  the  capital  stock  of  said 
Life  Insurance  Company  has  been  subscribed  in 
good  faith  in  amounts  and  at  rates  netting  the 
company  at  least  one  hundred  thousand  dollars 
of  capital  and  at  least  fifty  tbousand  dollars  of 
surplus  in  the  aggregate  when  paid.  The  re- 
maining sum  of  twelve  hundred  fifty  dollars,  I 
agree  to  pay  and  do  pay  concurrently  with  this 
subscription,  to  the  said  Howeth  &  Co.,  in  con- 
sideration' of  their  agreement  hereinbefore  recit- 
ed, and  in  lieu  of  any  further  or  other  contribu- 
tion to  the  expenses  of  promotiog  and  incor- 
porating said  company.  Witness  my  band,  this, 
the  1st  day  of  April  1909.   W.  M.  King,  M.  D.'* 

[1,2]  Plaintiff  alleges  that  the  Oklahoma 
National  Life  Insurance  Company  was  a 
corporation,  oi^nized  under  the  laws  of  the 


state  of  Oklahoma,  and  was  saA  corporation 
on  the  Ist  day  of  April,  1909,  but  bad  not  yet 
received  a  license  to  do  an  liuurance  business 
within  the  state  at  such  time;  that  in  pur- 
suance of  said  contract  plaintiff  paid  Howeth 
&  Go.  the  sum  of  ¥1,250  to  lieu  of  any  further 
or  other  contribution  to  the  expenses  of  pro- 
moting and  Incorporating  said  insurance  com- 
pany, and  was  to  pay  at  any  time  after  July 
1,  1909,  upon  receipt  of  notice,  the  sum  of 
¥3,760,  tiie  same  being  consideration  for  250 
shares  of  stock  in  said  Insurance  company; 
that  plaintiff  demanded  a  cancellation  of  the 
contract  of  subscription  and  return  of  the 
¥1.250  paid  to  Howeth  ft  Ga,  as  expenses, 
etc,  on  the  ground  of  fraud,  and  alleged 
that  he  had  withdrawn  his  subscription  prior 
to  tbe  organization  of  said  corporation  and 
acceptance  of  said  contract  of  subscription. 

Stipulation  was  entered  into  admitting  tbe 
execution  of  subscription  to.  tbe  capital  stoCk 
of  said  Oklahoma  National  Ufe  Insurance 
Company;  the  agency  of  Howeth  &  Co.;  the 
payment  of  the  $1,250;  that  plaintiff  had 
demanded  of  Howeth  &  Co.,  prior  to  bringing 
suit,  tbe  return  of  the  $1,250,  and  cancellation 
of  the  .  subscription  contract ;  that  no  license 
was  issued  to  the  Oklahoma  National  Life 
Insurance  Company  at  the  time  of  demand; 
that  Howeth  &  Cd.,  as  promoters  and  agents 
of  the  Oklahoma  National  Life  Insurance 
Company,  had  secured  subscriptions  to  said 
capital  stock,  sufficient  to  obtain  for  said 
company  the  aggregate  sum  of  $150,000;  that 
at  the  time  of  making  said  subscription  con- 
tract with  Howeth  &  Co.,  they  represented 
to  plaintiff  that  said  stock  was  taken  and  to 
be  taken  In  serial  form,  $22.50  per  share  for 
tbe  second  10,000  shares,  $27.50  for  the 
fourth  10,000  shares,  aud  $30  per  share  for 
the  fifth  10,000  shares,  and  that  all  money 
received  for  said  shares  over  and  above  $10 
per  share  and  the  expenses,  etc.,  would  con- 
stitute a  surplus  capital  stock  of  said  Okla- 
homa National  Life  Insurance  Company ;  that 
Howeth  &  Co.  and  tbe  Oklahoma  National 
lAfe  Insurance  Company  failed  and  refused 
to  return  to  plaintiff  the  $1,250,  or  to  cancel 
said  subscription  contract,  said  contract  hav- 
ing been  placed  on  file  at  once  with  the  secre- 
tary of  said  Oklahoma  National  Life  Insur- 
ance Company ;  that  at  the  time  of  bringing 
this  suit  the  defendant  Oklahoma  National 
Life  Insurance  Company  had  perfected  Its 
Initial  organization  and  received  its  certifi- 
cate of  Incorporation,  subject  to  the  consti- 
tutional and  statutory  requirements  of  the 
state  of  Oklahoma.  In  addition  to  said  stipu- 
lation, witness  R.  B.  Howeth,  testified  that  he 
was  secretary  of  the  Oklahoma  National  Life 
Insurance  Company ;  that  he  placed  the  name 
of  plaintiff,  and  the  uumber  of  shares  sub- 
scrltKd  for  by  him,  on  a  book  kept  for  that 
purpose  by  the  Oklahoma  National  Life  In- 
surance Company  at  the  time  It  came  into  the 
office,  and  notified  plaintiff  by  letter  of  the 
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acceptance  of  soch  snbscrlptlon  by  the  Okla- 
homa National  Life  Insurance  Company,  on 
the  2d  or  3d  day  of  April,  1900. 

The  stipulation  and  testimony  of  R.  B. 
Howeth  constitute  all  the  evidence  in  this 
case.  The  plaintiff  failed  to  furnish  any  evi- 
dence to  substantiate  his  allegation  of  fraud. 
If  he  desired  to  rely  upon  his  allegation  of 
fraud,  he  should  hare  proven  that  the  defend- 
ant made  a  material  representation  which 
was  false,  and  known  to  be  false  at  the  time, 
and  made  with  the  intention  that  It  should 
be  acted  upon  by  the  plaintiff,  and  that  plain- 
tiff relied  upon  such  false  representation  to 
his  injury.  Inasmuch  as  the  allegation  of 
fraud  Is  not  proven,  that  question  la  elim- 
inated from  this  cause. 

[3]  The  remaining  question  to  be  deter- 
mined by  this  court  Is  as  to  whether  a  sub- 
scriber to  the  capital  stock  of  a  corporation 
can  withdraw  his  subscription  after  accept- 
ance by  the  corporation.  It  Is  admitted  that 
the  Insurance  company  was  incorporated,  and 
It  is  not  denied  that  the  corporation  accepted 
the  contract  of  subscription,  the  only  conten- 
tion being  that  the  corporation  had  no  power 
to  accept  the  contract  of  subscription  until  a 
license  was  issued  under  section  37C6,  Comp. 
Laws  1909,  permitting  the  Insurance  company 
to  commence  business.  This  was  not  essen- 
tial In  order  to  give  the  corporation  the 
power  to  accept  the  8nl>scrlption.  Section 
37S6,  Comp.  Laws  1909,  provides  that  no  do- 
mestic insurance  company  shall  commence 
basineBa  ontil  it  has  filed  with  the  lusnr- 
ance  commissioner  a  properly  certified  copy 
of  Its  <^rter  and  articles  of  incorporation 
and  a  statement  of  its  financial  condition,  and 
has  received  from  the  Insurance  commlaiion- 
er  a  certificate  to  do  businesa  Section  8765 
provides  that  no  domestic  life  insurance  com- 
pany shall  be  licensed  to  transact  business  In 
Uiis  state  nnless  possessed  of  at  least  $100,000 
paid-up  capltlal  stock.  The  contention  of 
plaintiff  is  that  the  Insurance  company,  not 
having  received  a  license  to  commence  busi- 
ness, conid  not  accept  the  contract  of  sub* 
scriptlon  until  such  license  was  Issued.  It 
Is  apparent  that  before  an  insurance  company 
coold  comply  with  section  3765,  supra,  by 
showing  that  It  lud  a  paid-up  capital  of 
1100,000,  It  would  have  to  first  acc^  the  sub- 
scription for  that  amount  to  its  capital  stock, 
in  order  to  make  such  showing.  This  would 
not  be  commencing  business  as  contemplated 
by  section  3756,  supra,  but  would  only  be  a 
part  of  its  initial  organization. 

[41  The  Insurance  company  was  duly  in- 
corporated and  organized,  and  the  subscrip- 
tion was  filed  and  accepted  try  the  insurance 
company  before  a  demand  was  made  for  a 
withdrawal  of  such  subscription.  This  being 
true,  the  plaintiff  could  not  withdraw  his 
subscription  without  the  consent  of  the  cor- 
poration and  all  the  stockholders,  except  on 
the  ground  of  fraud  or  mistake. 

*r«rotiMr  CMM 


It  was  held  in  Chicago  Building  ft  Ufg. 
Co.  T.  Lyon,  10  Okl.  704,  64  Pac.  6: 

"One  cannot  withdraw  bis  BubsoriptioD  to  tb« 
capital  stock  of  a  corporation  without  the  cod- 
sent  of  aU  persons  who  snbecribed  to  such  stock, 
prior  to  such  withdiawaL." 

In  1  Thompson  on  GorporaticHis;  |  760,  it 
is  said: 

"It  may  be  asserted,  as  the  first  rale  ooder 
this  proposition,  that,  after  a  valid  subscriptioa 
to  the  capital  stock  of  a  corporatfon  has  been 
made  and  accepted,  there  can  be  no  cancellatioD 
or  release  from  the  obligation  without  tbe  con- 
sent of  the  corporation  and  all  the  stockholders; 
in  other  words,  the  subscriber  cannot  withdraw 
from  the  corporation  at  his  pleasure." 

In  1  Purdy's  Beach,  Private  Gorporatim^ 

I  240,  it  is  said: 

"A  subscription  may,  of  course,  be  withdrawn 
any  time  before  its  acceptance  by  the  corpora- 
tion and  without  its  consent,  whether  made  be- 
fore or  after  orgnntzation  of  the  corporation* 
but  after  it  has  been  accepted,  the  subseriber 
cannot,  without  consent  of  the  corporation,  sur- 
render his  shares  in  a  ^ay  to  avoid  Uabili^  to 
payment  of  his  subscription.  •  •  •  To  eifect 
such  a  surrender  of  shares  the  express  or  implied 
consent  of  aU  the  parties  in  interest  Is  rea- 
uisite."  Sanford  Surrett  v.  Rockland  Fire  ft 
Marine  Ins.  Co.,  65  Me.  874;  MinneapoUs 
Thresbins  Machine  Co.  v.  Davis,  40  Minn.  110, 
41  N.  W.  1026,  8  L.  R.  A.  796.  12  Am.  Sl  Rep. 
701 ;  Hudson  R.  E.  Co.  v.  Tower,  156  Mass.  82, 
30  N.  E.  465,  32  Am.  St.  Rep.  434;  Id.,  161 
Mass.  10,  36  N.  E.  630,  42  Am.  St.  Rep.  379: 
Penobscot  R.  R.  Co.  v.  Dummer,  40  Me.  172,  63 
Am.  Dec  654;  Marysville  Electric  Ij.  4  P.  Co. 
V.  Johnson,  93  Cal.  538,  29  -Pac.  128.  27  Am.  St. 
Rep.  215 ;  Mill  Co.  v.  Felt,  87  Me.  234, 
All  888,  38  L.  R.  A.  693.  47  Am.  St.  Bep.  323; 
Cook  on  Corporations,  voL  1,  {  169. 

The  cause  should  therefore  be  afllrmed. 


FEB  CURIAM.  Adopted  In  wholes 


(a  ou.  SO) 

WEATHERFORD  MILLING  CO.  v.  DUN- 
CAM,  Cooo^  Treasurer.    (No.  3646.) 
(Snpreme  Conrt  of  OUah<Hna.   Hay  12,  1914.) 

(BvUahtu       the  Couri.) 

1.  TAXAnoN  ({  605*)— Back  Tax  Pbocebd- 

INGB— Appeal  to  Cochtt  Court— Statuws 

— Othgb  Rbuedt— iNjaNCTion. 

Section  1.  of  chapter  81.  art  0,  Session 
Laws  1908,  allowing  an  appul  to  the  county 
court  from  tbe  action  of  the  county  treasurer 
in  assessing  property  thereunder,  did  not,  by 
implication,  repeal  section  4440,  Wilson's  Rev. 
&  Ann.  St  1903  (section  4881,  Rev.  Laws  1910). 
of  the  Code  of  Civil  Procedure,  permitting  an  io- 
junction  to  restrain  the  levy  and  collectioa  of 
an  Illegal  tax 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  1229;  Dec.  Dig.  {  605.*] 

2.  Taxation  (ii  495,  608*>— Back  Tax  Pw>- 

CEBOINQS— IlLEGAI,  ASSKSSUEKT— RfiMEniBS 

of  Taxpatbe. 

Where  the  taxes  sought  to  be  assessed  or 
collected  uoder  the  above  chapter  are  Ul^al, 
the  aggrieved  party  had  two  concurrent  reme- 
dies; one  by  appeal  from  the  action  of  tbe 
treasnrer  to  tbe  county  court,  the  other  Iv  an 
injunction  as  prescribed  In  section  4881  of  the 
Code  of  Civil  Procedure. 

[Kd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dif.  H  889,  1230-1241;  Dec.  Dig.  ||  495, 
608.  •! 
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8.  Taxation   (8  608*)— Back  Assbssubnt— 
Corporation— Capital  Stock. 

Where  a  milUDg  corporation  hiui  disposed  of 
an  of  its  capital  stock  and  invested  the  proceeds 
In  tangible  property,  real  and  personal,  and  an 
attempt  is  made  to  assess  its  capital  stock  to 
the  corporation,  aa  omitted  property,  under  the 
provisions  of  the  Tax  Ferret  Statute,  such  at- 
tempt Is  illegal,  and  not  warranted  by  the  stat- 
utes, and  the  action  of  the  treasurer  matting 
such  assessment  or  attempt  to  collect  the  taxes 
thereon  may  be  restrained  by  injunction. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
CentTDiET.  ffi  1230-1241;  Dec.  Dig.  {  60&*] 

CommlsBlonera^  Opinion,  Division  No.  2. 
Error  from  District  Oonr^  Ouster  County; 
Jas.  R.  Tolbertf  Judge. 

Actlttn  by  the  Weatb^ord  MilUns  Com- 
pany against  James  T.  Dnncan.  Treasurer  of 
Oister  County.  Judgment  tor  defendant,  and 
plaintiff  brings  error.  BeT»sed  and  re- 
manded. 

T.  W.  Jones,  of  Weatherford,  and  Keaton, 
Wells  &  Johnston,  of  Oklaboma  City,  for 
plaintiff  In  error.  Thomas  &  Thomas,  of 
Wagoner,  for  defendant  In  error. 

GAIiBRAITH.  a  On  the  23d  day  of  April, 
1909,  the  Weatherford  MUlIng  Company  filed 
its  petition  in  the  district  court  of  Custer 
county,  seeking  an  injunction  against  Jas.  T. 
Duncan,  treasurer  of  Custer  county,  to  pre- 
vent him  from  levying  and  collecttng  certain 
taxes,  which  it  was  charged  he  was  attempt- 
ing to  levy  and  collect  against  the  property 
of  the  plalntlfT.  It  was  charged  In  the  pe- 
tition that  the  defendant  had  served  notice 
on  It  that  certain  property,  to  wit,  Its  capital 
stock,  had  been  omitted  from  the  assessment 
and  tax  rolls  for  the  years  1903-1908,  and 
that,  at  the  time  therein  specified,  unless 
sufficient  cause  was  shown  for  not  doing  so, 
he  would  proceed  to  assess  such  property 
for  taxes  for  said  years ;  that  the  plaintiff  ap- 
peared at  the  time  and  place  mentioned  In 
the  notice  and  filed  a  protest  against  the  as- 
sessment being  made  on  the  grounds  that  It 
did  not  own  its  capital  stock,  and  that  the 
same  had  been  sold  to  various  and  sundry 
parties,  and  the  proceeds  thereof  had  been 
Invested  In  real  and  personal  property,  all 
of  which  had  been  assessed  for  said  years, 
and  the  taxes  paid  thereon ;  that  this  protest 
was  overruled  by  the  county  treasurer,  and 
the  full  amount  of  the  plaintUTs  capital 
stock,  $25,000,  was  assessed  by  said  treasurer 
for  each  of  said  years,  and  that  said  taxes 
amounted  in  the  aggregate  to  the  sum  of  $S,- 
517.50;  that  the  treasurer  intended  to  and 
would,  unless  restrained  by  order  of  court, 
extend  said  taxes  on  the  tax  rolls  of  said 
county,  and  the  same  would  become  a  lien  on 
the  plaintiff's  property ;  and  that  said  taxes 
were  void,  and  asked  for  an  injunction 
against  the  treasurer  preventing  him  from 
extending  said  taxes  on  the  tax  rolls,  end 
from  taking  any  further  steps  to  collect  the 


same.  On  April  23^  1900,  a  temporary  In- 
junction was  granted.  On  the  2l8t  of  June 
thereafter  a  motion  to  dissolve  the  injunction 
order  was  filed  and  argued  and  thereafter 
overruled  by  the  district  judge,  and  the  de- 
fendant given  time  to  answer.  On  May  26, 
1911,  the  defendant  answered.  On  August 
7,  1911,  the  defendant  was  permitted  by  the 
court  to  withdraw  his  answer  and  file  a  mo- 
tion to  dismiss.  The  ground  of  this  motion 
was  that  the  plaintiff  had  a  plain,  adequate, 
and  complete  remedy  at  law,  inasmuch  as  the 
statute  provided  that  it  might  appeal  to  the 
county  court  from  the  action  of  the  tr^nr- 
w  in  assessing  said  property.  This  motion 
was  sustained,  and  the  action  dismissed.  To 
review  tills  order  of  the  dlstTlct  court,  the 
plaintiff  has  perfected  an  appeal  to  this 
court. 

It  is  argued  by  the  plaintiff  in  error  that 
the  taxes  sought  to  be  levied  and  assessed 
against  Its  capital  stock  were  lUegal  and 
void;  and,  second,  that,  being  illegal  and 
void.  It  had  a  right  to  proceed  by  Injunction 
to  restrain  the  action  of  the  treasurer. 

[1]  The  county  treasurer  was  proceeding 
under  what  Is  known  as  the  "Tax  Ferret 
Law,"  bebig  chapter  81.  art  9,  of  the  Ses- 
sAon  Laws  of  19(^  section  2  of  whicb  reads: 

"Property  that  has  been  <Hnitted  from  assess- 
ment through  a  series  of  years,  shall  be  listed 
and  assessed  for  each  year  that  it  has  been 
omitted  and  charged  vnth  the  levy  for  tbat 
year.** 

Section  1  of  this  act,  being  brought  for- 
ward aa  section  7449,  Rev.  Laws  1910,  reads 
as  follows: 

"The  board  'of  county  commissioners  of  any 
county  in  this  state  may  contract  with  any 
person  or  persons  to  assist  tbe  proper  officers 
of  the  coun^  In  the  discovery  of  property  not 
liBted  and  aBsessed,  as  required  by  existing  laws, 
and  fix  the  compensation  at  not  to  exceed  fif- 
teen per  cent,  of  the  taxes  recovered  under  this 
article.  Before  listing  and  aasessiog  the  prop- 
erty discovered,  the  county  treasurer  shall  give 
the  person  in  whose  name  it  is  proposed  to  as- 
sess the  same,  ten  days*  notice  thereof  by  reg- 
istered letter,  addressed  to  him  at  his  last 
known  place  of  residence,  fixing  the  time  and 
place  when  objections  in  writing  to  such  pro- 
posed listing  and  assessment  may  be  made.  An 
appeal  may  be  taken  to  tbe  county  court  for  the 
final  action  of  the  treasurer  within  ten  days, 
by  giving  notice  thereof  in  writing  and  filing 
an  appeal  bond,  aa  in  cases  appealed  from  the 
board  of  county  commissioners  to  the  district 
court"  . 

[2]  It  will  be  observed  that  the  last  section 
above  quoted  provides  that  an  appeal  may 
be  taken  to  the  county  court  from  the  action 
of  the  treasurer  within  ten  days  in  the  same 
manner  as  appeals  are  taken  from  the  board 
of  county  commissioners  to  the  district  court. 
Section  4440  of  the  Laws  of  1903,  brought 
forward  as  section  4881,  Rev.  I^ws  1910, 
reads  in  part: 

"An  injunction  may  be  granted  to  enjola  the 
enforcement  of  a  void  judgment,  the  illegal 
levy  of  any  tax,  charge  or  assessment  or  the  col- 
lection of  any  illegal  tax,  charge  or  assessment 
or  any  proceeding  to  enforce  the  same.    *   *  *  " 
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It  is  contended  on  belialf  of  the  defendant 
In  error  that  the  Tax  Ferret  Statute,  above 
quoted,  by  providing  an  appeal  to  the  county 
court  from  the  action  of  the  treasurer  In 
making  an  assessment,  provided  a  plain,  ade- 
quate, and  complete  remedy  for  any  person 
aggrieved  by  such  assessment,  and  that  such 
remedy  Is  exclusive  and  repealed  by  implica- 
tion section  4881,  and  therefore  denies  to  the 
aggrieved  person  the  right  to  pursue  the 
equitable  remedy  by  injunction  against  the 
treasurer  in  such  cases.  The  first  question, 
therefore,  presented  Is  whether  or  not  the 
person  aggrieved  by  the  act  of  the  treasurer 
proceeding  under  this  Tax  Ferret  Statute  has 
the  concurrent  remedies  of  an  appeal  as  pro- 
vided In  that  statute,  and  the  right  to  an 
injunction  as  provided  in  the  Code  of  Civil 
Procedure. 

It  is  clear  that  there  is  nothing  In  the 
Tax  Ferret  Statute  that  In  any  way  conflicts 
with  the  statute  giving  the  right  to  an  In- 
junction, and  also  that  the  later  statute  does 
not  by  any  direct  reference  repeal  the  for- 
mer, and  that,  If  the  adoption  of  the  Tax 
Ferret  Statute  ^ectuates  a  repeal  of  the  for- 
mer statute  allowing  a  remedy  by  injunction, 
the  same  was  by  Implication.  The  repeal- 
ing clause  In  the  Tax  Ferret  Statute  reading, 
"repealing  all  laws  and  parts  of  laws  in  con- 
flict therewith,"  adds  nottilng  to  the  repeal- 
ing force  of  such  statute.  As  was  said  by 
the  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit,  in  Great  Northern  Ry.  Co.  v,  U.  S., 
165  Fed.  945,  84  C.  O.  A.  93: 

"A  clause  generally  repealine  'all  laws  and 

} tarts  of  laws  in  coonict  with'  tD^  act  of  which 
t  is  a  part  repeals  nothing  that  would  not  be 
equally  repealed  without  it." 

Repeals  by  implication  are  not  favored  in 
law.  In  re  Application  of  State  to  Issue 
Bonds,  etc.,  33  Okl.  797,  127  Pac.  1065.  For 
a  full  and  exhaustive  discussion  of  this  ques- 
tion, and  the  eCTect  of  a  later  statute  on  the 
earlier  one,  covering  the  same  subject,  where 
there  Is  not  a  clear  and  express  provision  in 
the  later  repealing  the  former,  see  the  opin- 
ion of  the  court  In  Huston  v.  Scott,  20  Okl. 
142,  94  Pac.  512,  35  L.  R.  A.  (N.  S.)  721. 

The  court  below,  in  dismissing  the  cause, 
held  that  the  provision  of  section  1  of  this 
Tax  Ferret  Statute  allowing  an  appeal  by 
the  party  aggrieved  from  the  county  treas- 
urer to  the  county  court  was  a  plhln,  ade- 
quate, and  complete  remedy,  and  was  the 
only  remedy  allowed  the  aggrieved  party. 
In  this  the  court  was  clearly  In  error,  since 
it  has  been  held  that  no  appeal  lies  from  the 
action  of  the  county  court  In  such  cases  to 
the  Supreme  Court  State  v.  Cawthom's 
Estate,  31  Okl.  661,  122  Pac.  522.  It  follows 
that  the  judgment  of  the  county  court  In 
such  cases  Is  final. 

We  cannot  hold  that  the  proceedings  for 
review  as  provided  in  this  Tax  Ferret  Stat- 
ute by  appeal  from  the  action  of  the  county 
treasurer  to  the  county  court,  In  cases  ot 
such  great  importance,  is  In  law  language 


in  any  sense  a  plain,  adequate,  and  complete 
remedy.  It  seems  to  be  more  in  keeping 
with  reason  and  justice  and  the  authorities 
to  hold  that  the  party  aggrieved  at  the  action 
of  the  county  treasurer  had  two  concurrent 
remedies  to  select  from:  (1)  If  he  Is  willing 
to  accept  the  judgment  of  the  county  court  In 
the  matter  as  final,  be  may  app^U  from  the 
order  of  the  county  treasurer  to  that  court: 
but  (2)  if  he  wishes  to  have  the  district  court 
pass  upon  the  question  involved,  with  the 
privilege  of  having  its  judgment  reviewed 
by  the  Supreme  Court,  he  bad  the  right  to 
proceed  by  Injunction.  At  any  rate  the  stat- 
utes of  Oklahoma  provide  these  two  reme- 
dies, and  they  are  concurrent  and  availing 
to  the  a^rieved  party  In  all  cases  where  the 
taxes  sought  to  be  assessed  and  levied  are 
Illegal  and  void.  It  was  alleged  In  the  i>eti* 
tion  in  the  instant  case  that  the  taxes  sought 
to  be  levied  and  assessed  were  lil^al  and 
void,  and  this  fact,  we  assume,  was  admitted 
by  the  defendant  and  taken  as  true  by  the 
trial  court  In  making  the  order  complain- 
ed of. 

Attention  has  been  called  to  the  case  of 
Williams,  County  Clerk,  v.  Garfield  Excliange 
Bank,  38  Okl.  539,  134  Pac.  863,  and  a  line 
of  cases  to  the  same  effect,  which  hold  ttiat, 
where  the  statute  provides  a  mode  of  review 
by  an  appeal  from  an  order  making  "an  as- 
sessment or  equalization"  of  property  for 
taxation,  that  remedy  is  exclusive,  and  equi- 
table remedies  cannot  be  resorted  to.  Those 
cases  arose  under  a  later  statute,  and  were 
all  cases  growing  out  of  the  action  of  the 
board  of  equalization  In  raising  the  a^re* 
gate  valuation  of  the  property  In  a  taxing 
district,  and  the  statute  under  which  these 
cases  arose  also  provided  that  appeals  from 
the  action  of  the  board  of  equalization  shall 
be  the  sole  method  by  which  assessmmts 
shall  be  corrected  or  taxes  abated,  and  pro- 
hibited resort  to  equitable  remedies  except 
In  one  instance.  This  statute  which  became 
effective  June  17,  1910,  after  the  cause  of 
action  in  the  Instant  case  arose,  reads: 

Section  73T0,  Rev.  Laws  1910:  "The  proceed- 
ings before  the  board  of  equalicatlon  and  ap- 
peals therefrom  sbalt  be  tJie  sole  method 'by 
which  assessments  or  equalizations  shall  be  cor- 
rected or  taxes  abated.  Equitable  remedies 
4hall  be  resorted  to  only  where  the  aggrieved 
party  has  no  taxable  property  within  tne  tax 
district  of  which  c<HnpEaint  is  made." 

It  will  thus  be  seen  that  the  statute  nnder 
which  the  question  In  those  cases  arose  pro- 
vided specifically  that  the  method  for  review 
by  appeal  should  be  exclusive  with  only  one 
exception,  and  specifically  forbid  the  resort  to 
equitable  remedies.  It  will  be  observed  that 
no  such  provl^on  as  that  last  above  quoted 
Is  found  In  the  Tax  Ferret  Statute,  and  there 
is  no  expressed  prohibition  In  It  that  would 
deny  the  aggrieved  party  the  right  to  resort 
to  equitable  relief  if  he  wishes  to  do  so. 

[3]  The  second  question  argued  In  this  ap- 
peal Is  that  the  taxes  attempted  to  be  as- 
sessed and  levied  in  the  Instant  case  were 
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T(Hd.  It  was  duirged  In  the  petition,  and 
admitted  bj  tbe  defendant  tor  the  purposes 
of  the  motion,  that  tbe  plaintiff  did  not  own 
any  of  its  capital  stock,  and  that  it  had  all 
been  sold,  and  the  proceeds  invested  in  tangi- 
ble property,  real  and  personal,  which  had 
been  duly  assessed,  and  the  taxes  paid  there- 
on for  the  aevenl  years  for  which  it  was  at- 
tempted to  assess  its  capital  stodc  in  tikis  pro- 
ceeding. 

ArUde  2  of  chapter  75  of  the  Lam  of  1803, 
f  6029,  provides  for  listing  as  taxable  propw^ 
ty  *'to  eadi  person"  the  amount  of  stotft  or 
shares  in  any  IncorpoAted  company  or  com- 
pany not  incorporated.  This  sectKm  seems 
to  provide  tor  the  assessine  of  capital  stock 
ot  all  incorporated  or  unincorporated  com- 
panies to  the  individual  owners  of  the  sto<^, 
except  the  stod^  in  bsnklng  corporations, 
and,  since  tbe  sabseqnait  provision  of  that 
chapter  provides  a  special  method  tat  as- 
sessing the  stock  of  banking  corporations 
in  a  different  manner  from  tbe  stock  in  oth- 
er incorporated  and  unincorporated  com- 
panies, tbe  inference  Is  justifiable  that  tbe 
latter  sections  of  tbe  statute  refer  to  tbe 
method  of  assessing  tbe  Block  in  banking 
corporations  only.  So,  if  it  Is  true,  as  al- 
leged in  tbe  i)etltl0D,  that  the  plaintiff 
did  Dot  own  any  of  Its  capital  stock  it 
eould  not  be  rightfully  assessed  with  the 
value  of  such  stodi.  It  is  alleged  in  tbe 
bill  and  admitted  by  the  motion  that  all  of  its 
capital  stock  was  invested  in  tangible,  real, 
and  personal  property,  and  bad  been  listed 
for  taxes,  and  tbe  taxes  paid  thereon,  and 
under  such  allegations  It  appears  that  tbe 
plaintiff  had  borne  its  full  share  of  tbe  bur- 
dens of  government,  and  the  provision  that 
"taxes  shall  be  uniform  upon  tbe  same  class 
of  subjects"  (WUUams*  Okl.  Const,  i  270) 
would  protect  it  from  tbe  action  attempted 
^  by  tbe  treasurer,  since  such  taxation  would 
be  unequal  with  other  property  in  the  tax- 
ing district,  and,  In  effect,  would  amount  to 
doable  taxation.  Mr.  Cooley,  in  bis  work  on 
Taxation  (3d  Ed.)  voL  1,  pp.  394-397,  hi  dis- 
cussing this  question,  said: 

*^hflre  is  a  sense,  however,  in  whicb  dupli- 
cate taxes  may  be  understood— and  which  we 
think  is  a  proper  sense— which  would  render  it 
wholly  inadmissible  under  any  ConatitutioQ  re- 

1 airing  equality  and  unifoTmity  in  taxation, 
[y  duplicate  taxation  in  this  sense  is  under* 
stood  the  requirement  that  one  person  or  any 
one  sabject  of  taxation  shall  directly  contribute 
twice  to  the  same  burden,  while  the  other  sab- 
jects  of  taxation  belongiiif  to  the  same  class 
are  required  to  contribute  out  once. 

"We  do  not  see,  for  instance,  how  a  tax  on 
a  merchant's  stock  distinctively  by  value  could 
be  supported,  when,  by  the  same  authority,  and 
for  the  same  purpose,  the  same  stock  was  tax- 
ed by  value  as  a  part  of  his  whole  property. 
This  is  a  very  dinerent  thing  from  one  tax 
npon  the  property  and  another  upon  the  busi- 
ness, though  the  latter  may  incflrectly  reach 
the  property ;  here  is  no  circumlocution,  no 
question  of  ultimate  effects,  but  a  tax  levied 
twice  on  the  same  subject,  only  under  differ- 
ent names.  Tbe  same  may  be  said  of  a  tax  on 


the  property  of  a  corporation,  and  also  on 
the  capital  stock  which  is  invested  in  the  prop- 
erty; if  the  latter  is  taxed  as  property,  this 
also  is  duplicate  taxation,  and  as  much  un- 
equal as  would  be  the  taxation  of  a  farmer's 
stock  by  value  when  on  tbe  same  basis  it  is 
taxed  as  a  part  of  his  general  property.  When, 
for  instance,  the  money  paid  In  as  capital  of  a 
manufacturing  ctMporation  has  been  invested  in 
buildings  and  madiinery,  these  are  what  then 
represent  tbe  capital,  and  to  tax  tbe  capital 
as  valuable  property  distinct  from  that  which 
then  represents  It  would  be  to  tax  a  mere  shad- 
ow; it  would  be  to  make  the  shadow  stand  for 
the  substance  in  order  that  it  might  be  taxed, 
when  the  substance  itself  is  taxed  directly  un- 
der its  own  proper  designation.  We  do  not 
speak  bere  of  a  taxation  of  the  property,  and 
also  of  the  franchise,  those  bdng  two  things, 
as  will  be  seen  further  on.** 

For  cases  illnstratlng  the  application  <tf 
these  prlndplea,  see  Wheder  v.  Board  ot 
GommiBsloneta,  88  lie.  1T4,  88  AtL  96S;  Hy- 
land  V.  BraBU  Block  Goal  Co.,  128  Ind.  386, 
26  N.  B.  612;  Lewlston  Water  &  Power  Ga 
V.  Asotin  Go.,  24  Wash.  S71,  64  Pa&  S44. 

We  condode  fliat,  it  the  focts  allied  In 
the  petition  are  tme,  the  plaintiff  was  not 
liable  to  be  assessed  on  its  capital  stocA:,  as 
attempted  to  be  done  by  the  county  treasurer, 
and  that  thertfore  the  taxes  were  illegal  and 
void,  and  tliat  the  action  ot  tbs  treasurer  in 
assMsiiu;  and  attempUi^  to  collect  the  tax 
sboidd  have  hem  restrained.  There  Is  a 
question  of  fact  In  the  case  wliich  must  be 
determined  in  the  trial  court,  and  tlie  case 
should  be  reversed  and  remanded  to  the  dis- 
trict court  of  Guster  county,  with  directions 
to  set  aside  the  ]n^;ment  dlsmissiiv  the  case, 
and  to  reinstate  the  cause,  and  the  defendant 
should  be  allowed  to  answer,  and  the  court 
should  proceed  to  determine  tbe  fftets  and 
apply  the  law  as  herdn  declared. 

FEB  GURIABI,  Adopted  in  whole 


(40  Okl.  78S) 

CORNELIUS.  Register  of  Deeds,  v.  STATD 

ex  rel.  CBUCE,  Governor,  et  aL   (No.  6917.) 
(Supreme  Court  of  Oklahoma.  May  12,  1914^ 

(SyUabut  hy  the  Court.) 

Mandamus  (|  82*)— Taxation  (S  213*)— Mobt-  • 
QAOBS— Recoboing  Tax— "Revenui  Biix." 
A  mortgage,  conveying  to  the  Commission- 
ers of  the  I^nd  Office,  for  and  on  behalf  of  the 
state,  certain  land  to  secure  a  loan  of  $1,000 
of  the  permanent  school  funds,  is  the  property 
of  tbe  state,  and  as  such,  by  virtue  of  Const,  art 
10,  I  6,  is  exempt  from  the  tax  thereon  sought 
to  be  imposed  by  act  approved  July  12,  1913 
(Laws  1913,  c.  246),  which  Is  not  a  revenue  bill 
within  the  meaning  of  Const  art  6, 1 33. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  88  139.  177-179;  Dec.  Dig.  8  82;^ 
Taxation,  Cent  Dig.  §  353 ;  Dec.  Dig.  8  213.*] 

Error  from  District  Court,  Oklahoma  Oouo- 
ty;  W.  R.  Taylor,  Judge. 

Mandaihu-s  by  tbe  State,  on  relation  of  Lee 
Cruce,  Governor,  and  others,  against  M.  Cor- 
nelius, Register  of  Deeds  of  Oklahoma  Coun- 
ty, to  compel  the  recording  of  the  mortgage 
for  loan  of  permanent  school  funds  without 
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payment  of  the  mortgage  registration  tax  Im- 
posed by  Laws  1913,  c.  246.  From  a  Judg- 
ment  granting  the  writ,  the  register  brings  er- 
ror. Affirmed. 

D.  K.  Pope  and  A.  U  Hilptrt,  both  of 
Oklahoma  City,  for  plaintiff  In  error.  J. 
B.  Caiambers,  of  Oklahoma  City,  and  B.  B. 
Wood,  of  Shawnee*  for  def^idants  In  error. 

O^UItNER,  J.  On  Mardh  29,  1913,  die  com- 
missioners of  the  land  office,  pursuant  to 
Const  art  32,  and  Revised  Iaws  (d  1910. 
S  7652,  loaned  to  J.  H.  Morton  and  wife  fl.- 
000  of  the  penminent  school  funds,  snd,  as 
Becurtty  therefor  took  back  from  them  a 
mortgage  amreying  to  said  commissioners 
for  and  on  b^mlf  of  the  state,  the  "norOiwest 
Qoarter  (N.  W.  ^)  of  section  fourteen  (14). 
township  fourteen  (14)  north  range  four  (4), 
west  of  the  Indian  meridian,  containing  one 
hundred  and  aixty  (100)  acres,  payable  In 
five  years."  Later  they  presented  said  mort- 
gage to  AC.  ComelluB,  register  of  deeds  of 
Oklahoma  county,  for  recording,  and  they 
tendered  him  fl.36xafl  his  fee  for  so  ixAag, 
which  he  refused  to  aoc^  and  record  said 
iDortgc^  for  the  reason  that  nowhere  In- 
dorsed tl^enpon  or  accompanying  the  same 
was  there  a  receipt  of  or  from  the  a>unty 
treasurer  of  Oklah(»na  county  or  other  evi- 
dence showing  payment  of  $5,  the  tax  sought 
to  be  Imposed  tfaweon  by  act  approved  July 
12.  1913,  Session  Laws  of  1018,  c.  246.  The 
qnestitm  before  us  Is  whether  mandamus  will 
Uft  to  compel  hbn  to  record  the  mortgage.  As 
the  act  was  passed  during  the  last  five  days 
ct  the  Fourth  Legislature,  it  Is  conceded 
1^  all  concerned  that  mandamus  will  not  lie 
if  said  act  is  a  reranue  bill  within  the  con- 
templation of  Const  art  S,  I  83.  Said  act 
is  entitled: 

"An  act  providing  for  exemption  from  ad 
valorem  tax  of  mortgages  on  real  estate  and 
the  indebtedness  thereby  secored,  the  payment 
of  a  regiatration  tax  when  filing  mortgagee  for 
record  and  providing  for  a  procedure  for  col- 
lecting such  special  tax  [sic]  for  other  pur- 
poses." 

After  deOolng  section  1,  "real  estate  mort- 
■  gage,"  which  Incudes  the  one  in  question, 
section  2  provides: 

"All  mortgages  of  real  property  situated  with- 
in the  state  which  are  taxed  by  thb  article,  end 
the  debts  and  obligations  which  they  secure, 
together  with  the  paper  writings  evincing  the 
same,  shall  be  exempt  from  ad  valorem  and  all 
other  taxation  by  the  state,  counties,  towns, 
cities,  villages,  school  district  and  other  local 
flabdivisiona  of  the  state,  except  this  act  shall 
not  affect  in  any  manner  the  collection  of  any 
income  tax  payable  in  whole  or  in  part  from 
the  interest  received  from  such  mortgage  in- 
debtedness. The  exemption  conferred  by  this 
exemption  shall  not  be  construed  to  impair  or 
in  any  manner  affect  the  pnrchaser  of  real  es- 
tate which  may  be  sold  for  nonpayment  of 
taxes  levied  by  any  local  antbwity." 

Section  3  then  provides: 

"No  mortgage  of  real  property  situated  with- 
in this  state  shall  be  exempt,  and  no  puson 
or  corporation  owning  any  debt  or  obligation 
secured  by  mortgage  of  real  property  situ- 
ated within  this  state  shall  be  exempt  from  the 


tax  imposed  bv  thfs  article  by  reason,  of  aoy- 
thfng  contained  In  any  other  statute,  or  by  rea- 
son of  nonresidence  within  this  state,  or  for 
any  other  cause." 

That  part  of  section  4  applicable,  if  at  all, 
to  this  mortgage  then  provides  for  a  tax  of 
00  cents  on  each  flOO  secured  thereby.  It  is 
unnecessary  to  quote  further  from  the  act. 
It  Is  apparent  that  this  act  is  not  a  revenue 
bill  withlD  the  contemplation  of  said  section 
of  the  (institution,  for  the  reason  that  the 
revenue  to  be  derived  therefrom  is  merely  an 
incident  to  the  main  object  of  the  bill,  and 
that  Its  general  purpose  was  not  that  of  rais- 
ing revenue. 

In  Twin  aty  National  Bank  of  New 
Brighton  V.  Nebeker,  3  App.  D.  a  100,  in  the 
body  of  the  opinion  it  Is  sUd: 

"While  the  primary  object  of  all  taxation  is 
the  raising  of  revenue  for  the  support  of  the 
govemmentj  and  all  bills  for  that  general  pur- 
pose are  'bills  for  raisine  revenue,'  in  the  sense 
of  the  (Jonstitntion,  and  therefore  must  origi- 
nate In  the  Honse  of:  Representatives,  It  does  not 
necessarily  follow  that  every  bill  for  some  oth- 
er legitimate  and  well-defined  general  purpose 
becomes  a  revenue  bill  in  the  same  sense,  be- 
cause, as  an  incident  to  the  main  object,  it  may 
oontam  a  provision  for  the  payment  of  ewtain 
dues,  Ucense  fees,  or  special  taxes." 

In  the  syllabus  the  court  says: 
"The  fact  that  that  portion  of  National  Bank 
Act  June  3,  18G4,  §  41  (13  Stat.  Ill),  which 
imposes  a  semiannual  tax  npon  the  circnlating 
notes  of  the  national  banu  organized  under 
the  act  bad  its  origin  in  tbe  Senate  by  amend- 
ment to  the  bill  as  originally  introduced  in  the 
House  does  not  invalidate  it,"  as  "the  amend- 
ment was  not  an  independent  measure  and  did 
not  convert  it  into  a  bill  for  raising  revmue  in 
tbe  sense  of  Const  art  1,  i  7,"  providinc  that 
bills  for  raising  revenue  must  ori^nate  in  the 
House  of  RepresentativeB, 

In  Mumford  r.  Bewell,  11  Or.  67,  4  Paa 
685,  SO  Am.  Bep.  4^  the  act  assailed  was  of 
October  26,  1882,  and  entitled: 

"An  act  to  define  the  terms  land*  and  'real 
property'  for  tbe  purpose  of  taxation  and  to 
provide  where  the  same  shall  be  assessed  and  , 
taxed,  and  to  declare  what  instrument  wherry 
land  or  real  property  is  made  security  for  the 
payment  of  a  debt  snail  be  void,  and  to  repeal 
secdona  2  and  7  of  c  60  of  Misc.  Laws  of  Ore- 
gon." 

Among  other  things  the  act  provided  timt 
mortgages  on  real  estate  should,  for  the  pur- 
pose of  taxation,  be  deemed  to  be  real  prop- 
erty, and  should  be  assessed  and  taxed  to  the 
owner  thereof  In  tbe  county  where  recorded. 
The  act  made  it  the  duty  of  the  county  dei^, 
where  requested  by  the  owner  of  a  mortgage 
recorded  In  his  office,  to  record  In  the  margin 
of  the  record  of  the  mortgage  all  payments 
made  on  the  indebtedness  which  such  mort- 
gage was  given  to  secure.  Pursuant  to  the 
act  re^MXident  requested  the  a^teUant  the 
county  clerk  of  a  certain  connty  In  the  state, 
to  record  in  the  margin  of  a  certain  mortgage 
recorded  In  his  office  certain  payments  made 
thereon,  which  he  refused  to  do,  whereupon 
respondent  Instituted  certain  proceedings, 
which  resulted  In  a  peremptory  writ  of  man- 
damus requiring  him  so  to  do.  On  appeal  the 
clerk  urged  among  other  defenses  that  tbe 
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bill  was  unconstlCntlonat ;  on  this  point'  the 
court  said: 

"Some  of  D8  have  considerable  donbt  whether 
the  bfn  ia  not  properly  a  bill  for  raising  reve- 
nue, and  therefore  in  violatioa  of  section  18  of 
article  4  of  the  state  Constitution,  because  it 
originated  in  the  Senate.  Bat  it  Is  not  auffi- 
cieutly  deaf  that  a  Ian,  which  merely  declares 
that  certain  property  theretofore  exempt  from 
taxation  shall  thereafter  be  subject  to  taxation, 
is  strictly  a  law  for  raising  revenne.  We  do 
not  feel  warranted,  tbeiefore,  as  at  present  ad- 
TlHd,  in  deelaring  the  law  unconstitutional  on 
this  ground."  and  affirm  the  judgment 

This  same  act  was  again  brought  In  ques- 
tion, and  the  same  point  raised,  in  Dundee 
Mortgage  Trust  Investment  Co.  t.  Parrish 
et  aL  (CO.),  11  Sawyer,  92, 24  Fed.  197,  where 
Judge  Heady,  after  quotiiiig  from  Momford  v. 
Sewell,  supra,  as  we  have  done,  puts  the  ques- 
tion left  open  in  this  case  beyond  doubt  Be 
Bald: 

"But  I  am  dear  that  this  is  not  a  Ull  for 

raising  revenue.  True,  it  provides  that  when 
revenue  ia  to  be  raised  mortgages  shall  con- 
tribote  thereto  as  land;  bat  it  does  not  author- 
ise or  provide  for  levying  any  tax  or  raising  a 
cent  of  revenue.  A  bill  for  raising  revenue, 
or  ■  'money  bill,'  as  it  was  technically  called 
at  common  law,  is  a  bill  levying  a  tax  on  all 
or  some  of  the  persons,  property,  or  business 
ot  the  county  for  a  public  purpose ;  and  the  as- 
sessment, or  listing  and  valuation  of  the  polls 
or  property  prelinunaiy  thereto,  and  all  laws 
regulating  the  same,  are  merely  measures  to  se- 
cure what  may  be  deemed  a  just  or  expedient 
basis  for  the  levying  of  a  tax  or  raising  a  rev- 
enue thereon.  The  Constitation  of  the  United 
States  (section  7,  art.  1)  contains  a  provision 
on  this  subject  sunilar  to  the  one  in  the  state 
Constitution.  It  reads:  'AU  bills  for  raising 
revenue  shall  originate  in  the  House  of  Bepre- 
auitativee,  but  the  Senate  may  propose  or  con- 
ear  with  amendments,  as  on  other  bills.'  In 
■peaking  of  this  clause.  Story,  in  his  commen- 
taries on  the  Constitution  (section  SSO)  says: 
'And,  indeed,  the  history  of  the  origin  of  the 
power,  already  suggested,  abundantly  proves 
that  it  has  been  confined  to  bills  to  levy  taxes 
in  the  strict  sense  of  the  words,  and  has  not 
been  understood  to  extend  to  bilU  for  other 
purposes  wliieh  may  incidentally  create  lere- 
nue." 

See,  also,  Anderson  t.  Bitterbnsch,  County 
Treasurer,  22  Okl.  761,  98  Pac.  1002. 

We  are  therefore  of  the  opinion  that  there 
Is  no  merit  in  the  contention  that  the  act  is 
a  revenue  bill  witbln  the  contemplation  of 
said  section  of  the  Constitution. 

The  next  question  for  us  to  determine  is 
whether  this  mortgage,  securing  as  it  does 
a  loon  of  moneys  from  the  permanent  school 
fund.  Is  exempt  from  the  tax  imposed  by  the 
act.  Stripped  to  the  point,  Const  art  10,  % 
6,  provides: 

"All  *  *  •  property  used  exclusively  for 
■chools,  •  •  «  and  all  property  at  this 
*  *  *  state;  •  *  *  shall  be  exempt  from 
taxation." 

There  can  be  no  donbt  Outt  this  money  was 
loaned  from  a  fund  the  propert?  of  the  state. 
Bnabling  Act,  {  7,  provides  that  npm  ttie  ad- 
mission of  the  state  Into  the  Union  sections 
16  and  86  in  every  township  in  Oklahoma 
Territory  and  all  Indemnity  lands  theretofore 
■elected  in  lieu  thereof  an  "lierebr  granted 


to  the  state  for  the  use  and  benefit  of  tbe ' 

common  schools." 

Section  9  provides  that  tbe  proceeds  of 
these  lands,  if  sold,  shall  "constitute  a  per^ 
manent  school  fund,  the  interest  of  which 
only  shall  be  expended  in  the  support  of  such 
sdiools." 

Section  7  of  said  act  also  appropriated  to 
the  state  out  uf  the  treasury  of  the  United 
States  $6,000,000  "for  tbe  use  and  benefit  of 
the  common  schools  of  the  state,"  in  lieu  of 
certain  lands  in  the  Indian  Territory.  It 
also  provides  that :  ■ 

Said  sum  "shall  be  paid  to  said  state  for  the 
use  and  benefit  of  Its  public  schools.  Said'* 
sum  to  "be  held  and  invested  by  said  state,  in 
trust,  for  the  use  and  beneflt  of  said  schools, ' 
and  the  interest  thereon  shall  be  used,  exclti' 
sively  in  the  support  and  maintenance  of  uid 
schools.    •  • 

jBy  Const  art  11,  |  1,  the  state  accepted 
"all  grants  of  lands  and  donations  of  money 
made  by  tiie  United  States  nnder  the  provi- 
sions of  the  Enabling  Act,  *  *  *  for  th6 
uses  and  purposes  and  upon  the  conditions, 
and  under  the  limitations  for  which  the  same 
are  granted  or  donated,"  and  pledged  the 
foith  of  the  state  to  preserve  such  lands  and 
moneys,  and  all  moneys  derived  from  the  sale 
of  any  of  said  lands,  as  a  sacred  trust  and 
to  keep  the  same  for  the  uses  and  purposes 
for  which  they  were  granted  or  donated.  It 
will  then  be  seen  that  the  state  is  the  owner 
of  such  lands  and  moneys  by  virtue  of  grants 
and  donations  which  Implies  that  the  title 
thereto  ia  in  the  state.  Betts  v.  €om.  of  the 
Land  Office.  27  Okl.  «4,  110  Pac  766;  State 
ex  rel.  Dnnlop  v.  Cmce  et'al.  Com.  Land  Of- 
fice, 81  OkL  486, 122  Pac.  237. 

The  next  section  provides: 

"All  proceeds  of  the  sale  of  public  lands  that' 
have  heretofore  been  or  may  be  hereafter  giv 
en  by  the  United  States  for  the  use  and  bene* 
fit  m.  tbe  common  schools  of  this  state,  all 
such  per  centum  as  may  be  granted  by  the 
United  States  on  the  sales  of  pnbltc  lands,  the 
sum  of  five  million  dollars  appropriated  to  the 
state  for  the  use  and  benefit  of  the  common 
schools  in  lien  of  sections  sixteen  and  thirty' 
six,  and  other  lands  of  tbe  Indian  Territory, 
the  proceeds  of  all  property  that  shall  ftuJ 
to  the  state  by  escheat,  the  proceeds  of  oil  gifts 
or  donations  to  the  state  for  common  schools 
not  otherwise  appropriated  by  tbe  terms  of  the 

Sifts,  and  such  other  appropriations,  gifts,  or 
onationa  aa  shall  be  made  by  the  Le^lature 
for  tbe  benefit  of  the  common  schools,  shall 
constitute  the  permanent  school  fund,  the  in- 
come from  which  shall  be  used  for  the  mainte- 
nance of  the  common  schools  in  the  state.  The 
principal  shall  Be  deemed  a  trust  fnud  held  by 
the  state,  and  shall  forever  remain  inviolate. 
It  may  be  increased,  but  shall  never  be  di- 
minished. The  state  shall  reimburse  said  per 
manent  school  fund  for  all  losses  thereof  wbidi 
may  in  any  manner  occur,  and  no  portion  of 
said  fund  shall  be  diverted  for  any  ottier  use 
or  purpose." 

And  section  6: 

"Tbe  permanent  common  school  and  other  ed- 
ucational funds  shall  be  invested  in  first  mort- 

gges  upon  good  and  improved  farm  lands  wltih 
the  state.  •  •  *'*^ 

Nothing  further  Is  required  to  show  that 
the  91,000  eridenced  by  the  mortgage  in  quea- 
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Uom  was  loaned  from  the  proper^  of  the 
state.  Not  only  tliat,  but  ttie  mortgage  Itself, 
wbUb  eridencea  tba  loan  and  ^Ich  la  aonght 
1^  the  act  to  be  taxed,  is  also  the  property 
of  the  atat^  and  as  audi  Is  within  the  contem- 
plaUon  of  the  section  of  the  Constltatlon. 
supra,  and  exempt  from  taxation. 

We  Bay  the  mortgage  la  the  proper^  of  the 
state,  and  It  Is  as  mncli  so  as  a  promissory 
note  would  be  my  property  which  is  made 
payable  to  me  and  evidenced  a  loan  made  out 
of  fnnds  belonging  to  me.  The  i»n>poBltlon 
la  BO  simple  as  not  to  require  authority  to 
snjqport  it 

It  foUowB  that  the  judgment  of  the  trial 
court  is  affirmed,  and  the  suit  dlsmlased.  All 
the  Justtcea  concnr. 


W  Okl.  66) 

SHUZ/nSB  T.  TOWN  OF  TALOGA  et  al.' 
(No.  3046.) 

(Supreme  Court  of  Oklahoma.   May  12,  1014.) 

(BtfUdbut  by  the  Court.) 

1.  COMSTITUTIONAI.  LAW  (U  289,  20O*)— Mu- 
mciFAL  OoBPOBATiona  ^1  286.  407*)— Im- 
FBovEUKNTs— Sidewalks— Speoiai,  Asrass- 

HENIB. 

The  board  of  trustees  of  an  incorporated 
town,  organized  in  pursuance  of  the  laws  of  Ok- 
lahoma Territory,  as  extended  In  force  in  the 
state  by  the  terms  of  section  2  of  the  schedule  to 
the  Oonstitution,  and  the  provisions  of  section 
10  of  said  schedule,  has  the  power  to  levy  spe- 
cial assessments  against  abutting  property  for 
the  purpose  of  laying  sidewalks.  Leatherman  v. 
Town  of  AddiDgton,  37  Okl.  436,  182  Pae.  129. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
r^w,  Cent  Dig.  M  870-875;  Dec.  Dig.  289, 
290:*  Municipal  Corporations,  Cent  Dig.  §{ 
712,  1003,  1004;   Dec.  Dig.  IS  266,  407.*I 

2.  EUINENT  DOUAIN  ({  2*)— TAKING  FBIVATB 

Pbopkbtt  Without  C<»ip«KaAnoN— Stat- 

VTB8. 

A  statute  that  authorizes  the  trustees  of  an 
incorporated  town,  after  notice  to  the  abutting 
property  owners,  to  construct  i^dewalks  in  front 
of  their  property,  and,  upon  failure  of  owners 
to  construct  same,  to  construct  sncb  improve- 
ments and  assess  the  cent  thereof  to  the  abut- 
ting property  upon  a  frontage  basis,  and  to  issue 
a  tax  warrant  for  the  actual  coat  of  labor  and 
material,  obtained  at  the  market  price,  and 
used  for  such  improvements,  and  to  make  such 
tax  warrant  a  lien  against  the  property  therein 
described,  contravenes  neither  section  7  or  24  of 
article  2  of  the  Constitution  ;  hence  such  statute 
is  not  invalid  on  that  account 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  fS  3-12 ;  Dec.  Dig.  §  2.*] 

3.  Elections  (S  120*)— Pbimabikb— Statotes 

The  act  of  March  13,  1909,  entitled  "An 
act  regulating  elections  in  cities  and  towns ;  re- 

a airing  nominations  by  primaries;  prescribing 
lie  time  for  such  elections ;  repealing  section  S, 
article  1,  chapter  14,  of  the  Statutes  ot  Oklaho- 
ma, 1893,  as  amended  by  section  1,  article  1, 
chapter  €,  Session  Laws  of  Oklahoma,  1897 ;  al- 
so repealing  sections  9  and  10  of  article  1,  chap- 
ter 14,  of  tbe  Statutes  of  Oklahoma,  1893 ;  also 
repealing  secdons  12,  13,  14,  15,  16  and  17  of 
said  Statutes  of  Oklahoma,  1893.  and  declaring 
an  emergency"  (Sess.  Laws  1909,  c.  16,  art  2, 
p.  262)— repMled  section  841,  Comp.  Laws  1900. 
which  provides  that  the  inspectors  at  municipal 


elections  shall  make  a  certified  statement  over 
their  signatures  of  the  persons  elected  to  fill  the 
several  offices  In  such  municipality,  and  file  the 
same  with  the  county  clerk  in  the  coun^  within 
ten  days  after  the  cmte  of  such  Section. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Dec.  Dig.  i  120.*] 

Commissioners'  Opinion,  Division  No.  1. 
Error  from  District  Courts  Dewey  Gonnty; 
0.  A.  Brown,  Judge. 

Action  by  Milton  Shultlse  against  the  Town 
of  Taloga,  D.  R.  Wright,  R.  E.  Carmichael. 
and  G.  W.  KouDs,  as  the  board  of  trustees  of 
of  the  Town  of  Taloga,  W.  T.  Bell,  John 
Bremer,  and  J.  M.  Williams,  as  the  County 
Treasurer  of  Dewey  County,  and  his  succes- 
sor In  office.  From  a  Judgment  in  favor  of 
defendants,  plalntlfT  brings  error.  Affirmed. 

W.  P.  Hickok,  of  Taloga,  for  plaintiff  in 
error.  Bobert  E.  Adams,  of  Taloga,  for  de- 
fendants in  error. 

SHARP,  C.  PlalntlfTs  action  was  Institut- 
ed in  the  district  court  of  Dewey  coun^ 
January  3, 1911,  and,  after  answer  was  filed, 
the  parties  filed  the  following  agreed  state- 
ment of  facts: 

"Comes  now  Milton  Shultise,  the  plaintilf 
above  named,  by  his  attorney,  W.  P.  Hickok, 
and  the  town  of  Taloga,  D.  R.  Wright,  O.  W. 
Kouns,  and  R.  E.  Carmichael,  as  tbe  board  ct 
trustees  of  the  town  of  Taloga,  in  Dewey  coun- 
ty, Oklahoma,  W.  T.  Bell,  and  John  Bremer, 
and  J.  M.  Williams,  as  the  county  treasurer  of 
Dewey  county,  and  E.  L.  Porter,  his  succes- 
sor in  office,  defendants,  by  their  attorney, 
Robt  E.  Adams,  and  all  of  said  parties  do 
hereby  submit  the  following  agreed  statement 
of  facts  as  and  for  all  of  the  relevant,  mstoial, 
and  competent  evidence  in  said  cause  above 
named,  and  ask  the  court  to  consider  same  as 
the  evidence  in  the  case.  Said  facts  are  aa 
follows,  to  wit: 

"I.  That  the  town  of  Taloga,  in  Dewey  coun- 
ty, Oklahoma,  is,  and  was  at  all  times  herdo- 
siter  mentioned,  a  duly  and  legally  incorpotat- 
ed  town  or  village,  organized,  incorporated,  and 
existing  under  and  by  Virtue  of  the  statutes  of 
Oklahoma  Territory,  now  state  of  Oklahoma. 

"II.  That  D.  R.  Wright  O.  W.  Eonns,  and 
R.  B.  Carmichael  constitate  the  duly  elected, 
qualified,  and  acting  board  of  trustees  of  the 
said  town  of  Taloga,  and  were  such  duly  elect- 
ed, qualified,  and  acting  trustees  at  all  times 
heremafter  mentioned. 

"III.  That  Milton  Shultise,  plaintiff  herein, 
is,  and  was  at  all  times  hereinafter  mention- 
ed, the  owner  in  fee  simple  and  in  possession 
of  the  following  described  real  estate  in  Dewey 
county,  Oklahoma,  to  wit:  Lots  1  and  2,  In 
block  68,  and  lots  11  and  12,  In  block  54,  all 
in  the  original  town  of  Taloga,  Oklahoma,  ac- 
cording to  the  official  plat  thereof  on  file  in  tbe 
office  of  the  register  of  deeds  of  Dewey  coun- 
ty. Oklahoma. 

''IV.  That  the  board  of  trustees  did,  on  or 
about  the  6th  day  of  July,  A.  D.  1909,  in  a 
duly  and  regularly  called  and  constituted  meet- 
ing of  said  board,  introduce,  consider,  and  pass 
an  ordinance  designated  as  Ordinance  No.  14,  a 
copy  of  which  said  Ordinance  No.  14  is  here- 
to attached,  referred  to,  and  marked  Exhibit 
A,  and  made  a  part  hereof.  That  said  ordi- 
nance was  duly  and  legally  signed  by  the  pres- 
ident of  said  board  of  trustees,  D.  R.  Wrigbt 
with  the  seal  of  said  board  attached  and  at- 
tested by  tbe  clerk  of  said  town,  and  was  duly 
and  legally  published  as  required  by  the  laws 
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of  Qu  state  of  Oklahoma  xelating  to  citiu, 
towns,  and  Tillage^  and  that  all  of  the  re- 
quirements of  the  laws  of  the  state  of  Okla- 
homa governing  cities,  towns,  and  villages  were 
complied  with  in  the  passage  of  said  ordinance 
and  the  adoption  thereof. 

"V.  That  thereafter,  and  prior  to  the  Insti- 
tution of  this  suit,  the  said  board  of  trus- 
tees, in  pnrsnance  of  and  in  accordance  with 
said  Ordinance  No.  14,  passed  resolutions  levy- 
ing special  taxes  against  the  lots  herein  de- 
scribed, for  a  sidewalk  along  said  lots,  on  the 
streets  of  said  town,  and  that  all  of  the  notices, 
steps,  and  proceedings  reqoired  and  provided 
by  the  laws  of  the  state  <h  Oklahoma  then  in 
force  and  applicable  to  towns  and  villages  in 
said  state,  relating  to  the  building  of  sidewalks, 
and  levying  of  special  taxes  therefor  by  such 
manicipaliues,  and  including  all  ootieeK  as- 
■essments,  and  estimates,  were  by  said  board 
of  tmstees  and  the  town  clerk  and  marshal  of 
the  town  of  Taloga  made,  given,  and  served,  as 
provided  by  the  laws  of  the  state  of  Oklahoma 
in  force  at  said  time,  and  true  and  correct  cop- 
ies of  said  proceedi^iB  are  hereto  attached  and 
referred  to  and  made  a  part  hereol  That  ten 
days'  notice  of  said  assessment,  resolution,  and 
intention  to  build  said  sidewalk  was  given  and 
served  on  tbe  plaintiff  herein,  and  proof  of 
service  filed  as  required  by  law. 

"VI.  That  the  plaintiff,  after  notice  as  afore- 
said, failed  and  refused  to  build  said  sidewalk, 
■or  any  part  thereof,  and  tbe  same  was  there- 
after Duilt  by  John  Bremer  and  W.  0.  Bell, 
defendants  herein,  at  the  instance  and  request 
of  the  said  board  of  trustees  acting  for  the  town 
of  Taloga. 

"VII.  That  said  sidewalk  was  built  and  con- 
-atrueted  according  to  the  provisions  and  re- 
quiremrats  of  said  Ordinance  No.  14,  and  a 
tax  warrant  issued  by  said  town  of  Taloga 
jtgainst  each  separate  lot  aforesaid  abutting 
said  improvement,  and  said  tax  warrants  were 
filed  with  tbe  clerk  of  said  town  of  Taloga,  as 
required  by  law,  and  a  notice  of  tbelr  issaance 
published  in  the  Taloga  Advocate,  a  newspaper 
published  in  said  corporation  and  located  there- 
in, for  four  weeks  successively.  That  at  the 
expiration  of  said  notice  the  said  plaintiff  here- 
in did  not,  nor  did  any  one  for  faim.  pay  the 
anMunt  named  in  said  warrant,  with  fees  of 
the  det^.  and  coats  of  publication,  nor  any 
part  thereof,  and  thereafter  the  said  board  ci 
trustees  caused  a  penalty  of  25  per  cent,  to  be 
added  to 'said  fees  and  costs  and  made  a  part 
of  tbe  original  assessment,  and  the  clerk  of  said 
town  listed  each  of  said  tax  warrants  as  afore- 
said, with  fun  description  of  the  property  there- 
in, with  all  the  costs  and  penalties  thereon,  and 
presented  the  same  to  the  county  derfc  of  Dew- 
ey county,  Oklahoma,  at  the  time  for  said  clerk 
to  transmit  the  annual  levy  of  said  town  of 
Taloga,  and  the  same  were  by  said  clerk  extend- 
«d  on  the  tax  rolls  and  entered  for  collection 
and  delivered  to  the  treasnrer  of  Dewey  eonn- 
ty,  Oklahoma. 

''VIII.  That  all  the  requirements  of  the  laws 
-of  tbe  state  of  Oklahoma  respecting  said  levy 
and  the  certification  thereof,  and  extending  same 
on  the  tax  rolls  for  collection,  were  regularly 
and  legally  ^one  by  the  proper  and  duly  qual- 
ified officers  of  said  town  and  county. 

"IX.  That  the  parties  hereto  further  agree 
that  no  point  is  to  be  made  in  the  trial  of  this 
-cause  on  the  regularity  of  any  of  the  proceed- 
ings taken  by  said  officers  in  said  matter,  but 
same  are  admitted  to  be  regular  and  in  compli- 
ance with  the  statutes  of  the  state  trf  Oklahoma 
in  force  at  such  time. 

"X.  It  is  further  agreed  that  the  plaintiff, 
before  the  building  of  said  sidewalk,  and  before 
any  steps  were  taken  toward  building  same,  no- 
tified the  defendants  to  refrain  from  building 
same,  and  from  interferins  with,  tearing  u^  or 
destroying  the  sidewalk  already  built  adjacent 
to  the  said  lots,  and  served  upon  the  defendants 
.mch  notice  in  writinc. 


"XI.  That  the  said  spedal  assessment,  tax, 
and  penalty  thereto  added  are  spread  upon  the 
tax  rolls  of  the  county  of  Dewey  as  liens  and 
tax  charges  against  the  said  lots,  prima  fade, 
and  apparently  valid  liens  and  charges  sgainst 
the  said  lots,  and  that  tbe  count?  treasurer 
threatens,  and  will  it  not  restrained,  or  if  said 
special  tax  and  assessment  be  not  paid,  sell  the 
said  lots  and  collect  the  said  special  tax  and 
assessments  and  penalties  thereto  added,  as  well 
as  the  other  taxes  against  said  lots.  That  all 
other  taxes  against  said  lots  are  as  follows,  to 
wit:  Against  lot  1,  in  block  es,  the  sum 
of  $15.86;  against  lot  SL  block  68i  the  nun  of 

t34:  against  lot  iL  block  54.  the  sum  at 
!.20;  against  lot  12,  block  54,  tbe  sum  of 
56— and  that  several  sums  against  the  said 
several  lots  were  tendered  in  lawful  money  of 
Qm  United  States  to  the  conn^  treasurer  at 
bis  office  in  Dewey  county,  Oklahoma,  on  tbe 
2Tth  day  of  December,  1910,  as  and  for  the 
payment  of  the  taxes  other  than  said  special 
tax  and  penalty  thereon  added.  That  such  ten- 
der and  offer  was  by  the  county  treasurer  re- 
fused, and  to  still  refused,  and  that  such  tender 
has  been  kept  good.  And  plaintiff  is  and  has 
been  at  all  times  ready  and  willing  to  pay  all 
taxes  against  said  lots  except  the  said  special 
tax  and  penalties  thereon  added.  That  the 
said  special  tax  and  assessment  so  of  record  and 
spread  upon  tbe  tax  rolls  as  aforesaid  consti- 
tutes  an  apparently  valid  lien  on  said  lands,  and 
to  the  extent  of  the  amount  of  such  specit^  tax 
depreciates  the  value  of  said  lots  in  tbe  market. 

"XII.  That  the  tax  and  penalty  thereon  are 
not  designated  separately  in  the  county  treas- 
urer's office  -aforesaid. 

"XIU.  It  is  further  agreed  by_  the  parties 
hereto  that  the  precinct  election  inspectors  or 
the  official  counters  of  the  election  board  of 
tbe  election  at  which  said  board  of  trustees 
were  elected  as  truetees  of  said  town  of  Taloga 
never  executed  any  certificate  showing  the  of- 
ficers, or  any  officer,  elected  at  such  election 
to  offices  in  said  town  of  Taloga,  nor  filed  the 
mme,  or  any  such  certificate,  with  the  oonnty 
clerk  ot  Dewey  countTf  Oklautnuu  ot  daewher^ 
within  ten  days  after  said  election  was  hera 
as  required  by  law.  That  said  election  was 
held  under  the  election  laws  in  force  in  the  state 
of  Oklahoma  on  the  first  Tuesday  in  April, 
A.  D.  1909.  goveminc  electiiHu  in  ati^  towns, 
and  villages.  But  it  is  agreed  that  the  official 
cbuDters  of  the  said  election  made  and  executed 
their  official  counters*  certificate  of  the  vote 
at  said  election  and  returned  the  same  to  the 
cound'  election  board  as  required  by  law. 

"Wherefore  the  parties  hereto  pray  the  court 
to  render  judgment  according  to  their  respective 
rights  in  the  premises,  and  as  prayed  in  tiie 
petition  and  answer,  as  the  case  may  be. 
"[Signed]  W.  P.  Hickok, 

"Attorney  for  Plaintiff. 
'Bobt  B.  Adams, 

"Attorney  for  Defendants." 

Tbe  case  oomlng  on  to  be  heard  Hay  ^ 
1911,  the  temporary  Injunction  theretofore 
granted  was  dlsaolTed,  and  judgment  ren- 
dered In  &vor  of  def^dants.  Motion  for  a 
new  trial,  being  filed,  was  overruled,  and  an 
ai^ieal  duly  prosecuted  to  this  court  The 
three  pilndpal  assignments  of  error  requir- 
ing our  consideration  are:  (1)  Baa  the  board 
of  trustee  of  Incorporated  towns  In  this  state 
a  statatory  grant  of  power  to  levy  apedal 
assessmentB?  GE)  If  sncti  power  is  given  tor 
street  improvements  and  tbe  construction  of 
ddewalks,  that  tbe  statate,  and  ordinance 
enacted  by  the  town  of  Taloga  thereafter, 
and  tnxtceedlngs  bad  In  pursuance  tbereof, 
are  unconatltntlonaL  ^  If  the  boards  of 
trustees  of  Incorporated  towns  have  power  to 
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levy  special  assessments  for  the  purpose  of 
constmcting  sidewalks,  the  board  of  trustees 
of  the  towD  of  Taloga  could  not  exercise  that 
authority  because  of  the  failure  to  comply 
with  the  requirements  of  section  2,  art.  10, 
C  8,  Sess.  Laws  1905.  The  assignments  will 
be  considered  in  the  order  named. 

[t]  It  will  be  unnecessary  to  refer  to  the 
various  sections  of  the  different  statutes 
bearing  upon  the  question  of  the  authority 
of  a  town  board  In  incorporated  towns  and 
Tillages  to  levy  special  assessments  for  the 
purpose  of  building  sidewalks,  as  the  exact 
question  was  before  this  court  in  Leatherman 
v.  Incorporated  Town  of  Addlngton,  37  Okl. 
436, 132  Pac.  129,  In  which  the  authority  was 
upheld.  It  was  there  said,  after  reviewing 
the  organic  and  statutory  law  of  the  state: 

"It  seems  clear,  in  view  of  all  these  statutes, 
that  incorporated  towns  and  villages  have  the 
right  to  levy  aasessmentB  upon  abutting  proper- 
ty for  the  purpose  of  building  sidewalks." 

Attention  was  there  called  to  a  former 
opinion  of  this  court  (Edwards  v.  Thrash,  2d 
Okl.  472, 109  Paa  832,  138  Am.  St  Eep.  975), 
in  which  It  was  ,sald  that  the  trustees  of  an 
Incorporated  town  or  village,  organized  under 
the  laws  of  Oklahoma  Territory,  as  extended 
in  force  in  the  state  after  its  erection,  are 
authorized  and  empowered  to  lay  out,  open, 
grade,  and  otherwise  Improve  the  streets,  al- 
leys, sewers,  sidewalks,  and  crossings  therein, 
and  to  keep  them  in  repair,  and  to  vacate  the 
same  (section  847,  Oomp.  Laws  1909) . 

[2]  Upon  the  second  proposition,  It  Is  in- 
sisted that  both  the  statute  and  town  ordi- 
nance contravene  section  7,  art.  2,  and  sec- 
tion 24,  art  2,  of  the  state  Constitution.  The 
former  inhibition  provides:  "No  person  shall 
be  deprived  of  life,  liberty,  or  proper^,  with- 
out due  process  of  law."  The  latter  in  part 
reads:  "Private  property  shall  not  be  taken 
or  damaged  for  public  use  without  just  com- 
pensation." Plaintifl*B  principal  insistence 
under  the  former  section  is  that  neither  the 
statute  nor  the  ordinance  under  which  the  spe- 
cial assessments  were  made  contain  any  pro- 
vision for  a  consideration  of  the  "benefits 
the  property  shall  receive"  by  reason  of  the 
Improvement,  and  Uiat  neither  the  statute 
nor  ordinance  makes  provision  for  any  hear- 
ing wherein  the  property  owner  may  be  heard 
on  the  subject  of  benefits  or  any  other  matr 
ter.  The  same  contention  was  made  In  Block 
V.  Patrick,  County  Treasurer,  30  Okl.  408, 130 
Pac.  688,  where  it  was  claimed  that  on  ac- 
count of  the  failure  of  the  statute  to  provide 
notice  to  the  property  owners,  and  opportu- 
nity for  a  hearing  upon  the  assessment,  which 
should  be  made  a^inst  their  properly,  they 
were  denied  the  due  procese  of  law  guaran- 
teed by- Che  fourteenth  amendment  to  the 
tedraal  Oomttltutton.  The  language-  of  this 
amendment  Is  the  same  In  effect  as  section  7. 
art  2,  of  oar  Constltuthn.  Disposinc  of  the 
titmstltntlonal  cribiectlon:  urged,  in  Blocic  t. 
Patrldi,  SDpra,  tt-wu  held  by  this  court  that 
a  atatnte  that  autliDrises  tbe  trostees  of  on 


Incorporated  town,  after  notice  to  abutting 
property  owners  to  construct  sidewalks  and 
gutters  in  front  of  their  property,  and,  upon 
failure  of  such  property  owners,  to  construct 
such  improvements  and  assess  the  costs 
thereof  to  the  abutting  property  upon  the 
frontage  basis,  and  to  issue  a  tax  warrant  for 
the  actual  cost  of  labor  and  material  obtained 
at  th^  market  price,  and  used  for  such  Im- 
provements, and  make  such  tax  warrant  a 
Hen  against  the  property  therein  described, 
does  not  constitute  a  taking  of  property  with- 
out due  process  of  law,  and  should  not  upon 
that  ground  be  declared  invalid.  One  of  the 
leading  cases  upon  this  subject  Ai^d  which 
was  cited  and  relied  upon  by  this  court  in 
Block  T.  Patrick,  supra,  is  French  v.  Barber 
Asphalt  Paving  Co.,  181  C.  S.  324,  21  Sup^ 
Ct  625,  45  L.  Bd.  870,  in  which  the  earlier 
decisions  of  tlmt  court  are  nevlewed  at 
length,  and  the  conclusion  reached  that  an 
apportionment  ct  the  entire  coats  of  a  street 
pavement  upon  the  abutting  lots  according 
to  their  frontage,  without  any  preliminary 
hearing  as  to  their  benefits,  may  be  autlior- 
Ized  by  the  IL^slature,  and  this  will  not  con- 
stitute a  taking  of  property  without  due  pro- 
cess of  law.  It  would  be  futile  for  us  to  at- 
tempt to  add  to  the  very  thorough  and  ably 
considered  discussion  to  be  found  In  that 
case.  The  same  conclusion  was  reached  by 
the  territorial  Supreme  Court  In  City  of  Penr 
V.  Davis,  18  OkL  427,  440,  90  Pac  86&,  and 
the  rule  there  announced  followed  and  ad- 
hered to  In  Lonsinger  y.  Ponca  CLtSt  27  OkL 
397. 112  Pac.  1006. 

Recurring  to  the  further  objection  that  un- 
der section  24  of  article  2  of  the  Constitution, 
providing  that  private  property  shall  not  be 
token  or  damaged  for  public  use  without  Just 
compensation,  It  Is  now  very  generally  hsM 
by  the  courts  of  last  resort  that  similar  pro- 
visions of  state  Constitutions  have  to  do 
with  restrictions  upon  the  power  of  eminent 
domain,  and  require  compensation  to  be  made 
for  property  token  In  the  exercise  of  that 
power,  but  that  such  organic  provisions  have 
nothing  to  do  with  ttie  power  of  taxation, 
and  therefore  have  no  application  to  local 
assessments  which  are  a  branch  of  the  taxing 
power  (Law  of  Special  Assessments,  Hamil- 
ton, §1 47, 48, 49,  50,  51.  52,  53;  CHlman  v.  City 
of  Sheboygan,  67  U.  S.  [2  Black]  510,  17  U 
Ed.  305;  People  v.  Mayor  of  Brooklyn,  4 
N.  T.  419.  65  Am.  Dte.  266).  In  Riley,  County 
Clerk,  V.  Carlco,  27  Okl.  33, 110  Pac.  738,  tbla 
court  held  that,  according  to  tbe  current 
weight  of  antborlty,  a  special  assessmoit  for 
local  improvements,  whilst  of  a  species  of 
taxation,  Is  neither  a  tox  within  the  meaning 
of  the  constitutional  requirements  that  all 
taxes  shall  be  uniform  tbroogbont  the  stote^ 
nor  does  the  levying  of  such  assessment  con- 
stitute a  toklng  of  property  without  due 
proem  of  law. 

No  question  is  made  In  this  court  that  tbm 
assessment  made  against  the  plaintiff's  abut- 
ting property  was.  in  excess  of  tbe  benefits  re- 
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c^ved,  and  the  question,  therefoie,  of  the 
extent  of  the  benefit  Incurred,  not  being  In- 
Tolved,  Is  not  decided. 

[S]  Plaintiff  In  error's  third  contention  is 
predicated  upon  a  fallnre  of  tbe  election  In- 
spectors to  make  a  certified  statement  over 
their  slgnatnrea  of  the  persons  elected  to  fill 
the  several  of&ces  at  the  town  election  held  on 
the  first  Tnesday  of  April,  1909,  and  to  file  the 
same  with  the  county  clerk  of  Dewey  county 
wltbin  ten  days  after  the  date  of  such  election. 
This  was  the  requirement  of  section  2,  art 
10,  c.  8,  of  the  Sessdon  Laws  of  1905  (sec- 
tion SU,  Oomp.  Laws  1900),  and  which  section 
further  provided: 

"^o  act  or  ordinance  of  any  board  of  trostees 
chosen  at  snch  election  sball  be  valid  nntU  the 
provisions  of  this  section  ate  Bubstanttally  com* 
plied  with." 

In  the  thirteenth  paragn^h  pf  the  agreed 
statement  of  facts.  It  Is  ocuieeded  that  no 
socb  certificate  was  ever  filed,  but  that,  on 
the  other  band,  the  official  counters  at  said 
Election  made  atad  executed  their  official 
counters'  certificate  of  the  vote  cast  thereat, 
and  returned  the  same  to  the  county  election 
board.  The  foregoing  section  of  the  statute 
was  not  in  force  on  the  date  of  the  election 
In  question,  but  had  been  superseded  by  the 
provisions  of  an  act  entitled:  **An  act 
reflating  elections  In  dtles  and  towns;  re- 
quiring nominations  by  primaries;  prescrib- 
ing the  time  for  such  electlODs;  reiieallng  sec- 
tion 8,  article  1,  chapter  14,  of  the  Statutes  ot 
Oklahoma,  1893,  as  amended  by  section  1, 
artlde  1,  chapter  6,  Session  Laws  of  Okla- 
homa, 1^;  also  repealing  sections  9  and  10 
of  article  1,  chapter  14,  of  the  Statutes  of 
Oklahoma,  1893;  also  repealing  sections  12, 
13,  14.  15,  16  and  17  of  said  Statutes  of 
Oklahoma.  1893,  and  declaring  an  emergency" 
— which  was  approved  March  13, 1909  (chap- 
ter 16,  art  2,  p.  262,  Sees.  Jaws  1909). 

This  latter  statute  was  before  the  court  In 
Brwln  V.  Wheeler,  31  OU.  SSI,  120  Pac.  1098, 
where  it  was  held  that  section  841,  Gonq). 
Iaws  190^  proTldliv  that  tbe  Inspectors  at 
mnnitdinl  elections  should  make  a  oortifled 
Btatem^t  over  tbelr  algna tares  of  the  per- 
sons elected  to  fin  the  several  offices  in  such 
municipality,  and  should  file  the  same  with 
the  county  clerk  of  said  county  within  ten 
days  after  the  date  of  such  elef^on,  was  re- 
pealed l>y  the  passage  of  the  hct  ot  March 
13, 1909.  Obviously,  such  was  the  legislative 
Intent.  While  it  Is  true  there  was  error  in 
the  title  of  the  act,  as  well  as  in  section  4  of 
article  S,  p.  268,  in  omitting  to  name  the 
chapter  in  which  sections  12,  IS,  14  15,  10, 


and  17  of  the  Statutes  of  1893  were  to  be 
found,  yet,  even  though  there  be  doubt  as  to 
the  BUffiidency  of  said  latter  act  to  expressly 
repeal  that  i^vlslon  of  the  former  act  in- 
volved, it  nevertheless  worked  a  repeal  by  im- 
plication. It  is  a  familiar  rule  that  a  stetute 
revising  the  whole  subject-matter  of  former 
acts,  containing  In  the  main  the  provisions 
of  the  former,  and  evidently  intended  as  a 
sutmtltute  for  them,  although  It  contained  no 
express  words  to  that  effect,  operates  to  re- 
peal the  former  acts.  Spencer  v.  Rippe,  7 
OkL  608,  56  Pac  1070;  Frits  v.  Brown,  20 
Okl.  263,  95  Pac.  437;  Smock  v.  Farmers' 
State  Bank.  22  Okl.  825,  98  Pac.  945;  Bipey 
&  Son  V.  Art  Wall  Paper  Co.,  27  OkL  600, 
112  Pac.  1119;  Hudson  v.  Bly,  36  OU.  676, 
129  Pac.  U. 

As  was  said  In  Erwln  v.  Wheeler,  supra, 
the  act  of  March  13,  1909,  is  comidete  within 
itself,  and  provides,  among  other  things, 
that  the  election  of  officers  in  dtles,  towns, 
and  villages  shall  be  governed  by  the  general 
dection  laws  of  the  state,  except  wherdn  it 
is  otherwise  provided  by  said  act,  and  that 
the  regular  prednct  dection  board  for  and 
within  both  dtiee  of  the  first  class  and  In- 
corporated towns  and  villages  sbaH  conduct 
all  elections  therein  provided  for,  and  that 
In  Incorporated  towns  and  villages  the  pre- 
dnct election  board  shall  perform  all  duties 
Imposed  upon  official  counters  in.  general 
dectlons. 

If,  as  charged,  plaintiff  tendered  the  gen- 
eral tax  on  the  lots  and  any  penalty  or  ac- 
crued charges  then  due,  the  county  treasurer 
ehould  have  accepted  tbe  &ame  and  issued 
his  tox  receipt  therefor,  and  no  additional 
penalty  or  Interest  should  be  added  to  the 
amotmt  then  tendered.  The  spedal  assess- 
ment was  no  part  of  the  regular  tax  thereto- 
fore levied  and  due.  They  were  ^tlrely  dis- 
connected, separate,  and  distinct  charges, 
made  by  wholly  different  authorities,  and  en- 
tered and  spread  on  the  tax  rolls  as  separate 
and  distinct  items  in  separate  and  distinct 
entries.  We  are  aware  of  no  statute  or  prln- 
dple  of  law  making  the  payment  of  the  regu- 
lar tax  dependent  upon  the  paymrat,  at  the 
same  time,  <fC  spedal  assessmente  for  public 
Improvements,  levied  upon  tbe  same  proi>- 
erty.  It  was  the  plaintiff's  privilege  to  re- 
stet  the  payment  of  the  latter  and  to  pay  the 
former. 

The  judgment  of  the  trial  court  should  be 
affirmed. 

PCE  OUBIAM.  Adopted  In  whole. 
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MEMORANDUM  DECISIONS 


BEARD  T.  STATBi  ^o.  A— 2035.)  (Crim- 
inal Court  of  Appeals  of  (AlabonuL  May  16, 
1914.)  Appeal  from.  County  Court,  Murray 
County;  Harnr  W.  Ffeldin^  Judge.  Jake 
Beard  was  connoted  of  aolawfully  conveying  in- 
toxicating liquor,  and  appeala.  Affirmed.  W. 
N.  Lewis,  of  Davis,  for  plaintiff  in  error. 
Smith  C.  Matson,  Asst.  Atty.  Gen.,  for  the 
State. 

PER  CURIAM.  Plaintiff  in  error,  Jake 
Beard,  was  convicted  at  'the  May,  1913,  term  of 
the  county  court  of  Murray  county  on  a  charge 
of  unlawfully  conveying  intoxicating  liquor 
from  one  place  in  Murray  county  to  another, 
and  bis  punishment  fixed  at  a  fine  ci  $50  and 
imprisonment  in  the  county  jail  for  a  period  of 
30  days.  Upon  a  careful  ezamiaatlon  of  this 
record,  we  ate  of  opinion  that  the  judgment 
should  be  afflnnad ;  and  it  is  w  otdered. 


BOWBBS  V.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  March  17.  1914.)  Ap- 
PMl  from  County  Court,  Rogers  County;  Wal- 
ter W.  Shaw,  Judge.  Walter  Bowers  was  con- 
victed of  violating  the  prohibltoiy  law.  and  ap- 
peals. Affirmed.  D.  O.  Elliott,  of  Claremore, 
for  plaintifC  in  error.  C.  J.  Davenport,  Asst 
Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiff  in  error,  Wal- 
ter Bowers,  was  convicted  at  the  February, 
1913,  term  of  the  coun^  court  of  Rogers  coun- 
ty on  a  charge  of  selling  intoxicating  liquors, 
and  bis  punisbmeDt  fixed  at  a  fine  of  $250  and 
imprisonment  for  60  days.  The  appeal  was  tak- 
en to  this  court  on  the  18th  day  of  April,  1913, 
and  the  cause  submitted  in  this  court  for  final 
determination  on  the  5th  day  of  March,  1914. 
No  briefs  have  been  filed  on  behalf  of  the  idain- 
tiff  in  error,  and  no  appearance  made  for  oral 
argument.  The  Assistant  Attorney  General,  on 
the  heaiiiu,  moved  for  an  affirmation  of  this 
cause  on  ue  ground  that  tbe  appeal  had  been 
abandoned.  We  have  examined  the  record,  ana 
find  no  error.  The  judgment  of  the  trial  court 
is  therefore  affirmed. 


BROCKHAUS  v.  STATE.  (Criminal  Court 
of  App^  of  Oklahoma.  March  81. 1914.)  Aih 

rl  from  County  Court,  Kingfisher  County; 
F.  Shutter,  Judge.  William  Brockhaus  was 
convicted  of  selling  intoxicating  liquor,  and  ap- 
peals. Affirmed.  D.  K.  Cunningham,  of  Kioig- 
fisher,  for  plaintifC  in  error.  C.  J.  Davoiport, 
Asst  At^.  Oen.,  for  the  state. 

PER  CURIAM.  The  plaintiff  in  error,  WU- 
liam  Brockhaus,  was  convicted  at  the  January, 
1913,  term  of  the  county  court  of  Kingfisher 
county  on  a  cbarse  of  selling  intoxicating  liq- 
uor, and  his  jniniuiment  fixed  at  a  fine  of  $200 
and  imprisonment  in  the  county  jail  for  a  period 
of  30  days.  The  testimony  on  behalf  of  the 
state  was  by  two  witnesses,  a  deputy  sheriff 
and  a  man  named  Anderson.  Each  testified 
that  they  went  into  the  place  of  business  be- 
longing to  the  accused  and  got  a  pint  bottle  of 
whisky  about  the  17tb  day  of  January,  1913. 
Counsel  contend  that  tbe  evidence  does  not 
show  a  sale.  buL  if  anything,  a  gift  Witness 
Rutherford  testified  on  cross-examination  as  fol- 
lows: "Q.  Where  did  you  say  you  got  this 
botde?  A.  I  bought  it  from  this  man  Brock- 
haus. Q.  Who  give  Tou  this  bottle?  A.  This 
man  Brockhaus.  Q.  You  asked  him  for  a  bot- 
tle of  whisky?  A.  Yes,  sir."  The  witness  had 
previously  testified  that  the  bottle  contained 


whisky.  It  was  opened  in  the  presence  of  tiie 
court  and  jury,  and  submitted  to  the  jury  fair 
inspection.  This  is  the  only  testimony  bearing 
on  the  question  of  the  sale.  In  our  judgment 
it  was  amply  sufficient  to  warrant  the  jury  in 
finding  tbe  accused  guilty  as  charged.  We  find 
no  error  sufficiettt  to  justify  a  reveiteL  The 
judgment  of  the  trial  court  ia  therefore  afflmied. 


CAUDILL  V.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  March  21,  1914.)  Ap- 
peal from  District  Court  Beckham  County ;  G. 
A.  Brown,  Judge.-  Oscar  Caudill  was  convict- 
ed of  assault  and  battery,  and  appeals.  Af- 
firmed. Hendrix  &  Tracy,  of  Sayre,  and  W.  B. 
Merrill,  of  Elk  CSty,  for  plaintiff  in  error,  C 
J.  Davenport  Asst  Atty.  Gen.,  for  the  State. . 

PER  CURIAM.  The  plaintiff  in  error,  Oscar 
Caudill,  was  convicted  on  December  7,  1912, 
in  the  district  court  of  Beckham  county  on  a 
charge  of  assault  and  battery,  and  his  punish- 
ment fixed  at  a  fine  of  $100  and  Imprisonment 
in  the  county  jail  for  a  period  of  30  days. 
Upon  a  careful  examination  of  the  record,  m 
feel  that  the  judgment  of  the  trial  court  ihould 
be  affirmed ;  and  it  ia  so  ordered. 


Ex  parte  CLIFT.  (No.  A— 2262.)  (Criminal 
Court  of  Appeals  of  Oklahoma.  June  3,  1914.) 
Application  for  writ  of  habeas  corpus  by  C.  8. 
Clift  Writ  allowed.  S.  A.  Byera  and  Lee  F. 
Wilson,  both  of  Oklahoma  City,  for  petitioner. 
The  Attorney  General,  for  respondent 

PER  CURIAM.  This  is  a  petition  for  writ 
of  habeas  corpus,  filed  for  the  purpose  of  set- 
ting at  liberty  C.  S.  Glift  Petitioner  avers  that 
he  is  illegally  restrained  of  his  liberty,  and  is 
unlawfully  imprisoned  in  the  coun^  jail  of 
Oklahoma  county,  by  M.  C.  Binion.  sheriff  of 
said  county,  by  virtue  of  an  illegal  order  ot  the 
Governor  levdEinf  a  parole  and  ordering  Ida 
rearrest  and  impnsonment  upon  a  judgment  of 
conviction  in  the  county  court  of  OUaboma 
county,  rendered  on  the  30th  day  of  April,  1910, 
wherein  petitioner  was  sentenced  to  serve  90 
days  in  the  county  jail  of  Oklahoma  county  and 
to  pay  a  fine  of  $50  and  coats  and  for  the  fur- 
ther reason  that  said  judgment  baa  been  fully 
and  lawfully  executed  and  satisfied.  It  appear- 
ing from  the  record  that  the  fine  and  costs  were 
paid,  and  that  said  parole  was  granted  and 
accepted  52  days  after  the  judgment  was  ren- 
dered, and  that  petitioner  has  been  imprisoned 
an  additional  88  days  at  the  time  his  amended 
petition  herein  was  filed,  it  is  our  opinion  that 
said  judnnent  and  sentence  has  been  fully  exe- 
cuted and  satisfied,  and  that  petitioner.  Is  there- 
fore unlawfully  imprisoned.  Wherefore  the 
writ  of  habeas  corpus  is  allowed,  and  it  is  or- 
dered that  petitioner  be  forthwith  discharged 
fraifi  further  imprisonment  under  said  judgment 
and  sentence,  and  order  revoking  his  said  parole. 


CONLBY  T.  STATE.  (No.  A-2027.)  (Crim- 
inal  Court  of  Appeals  of  Oklahoma.  May  16, 
1914.)  Appeal  from  County  Court,  Okianoma 
County ;  John  W.  Haysen,  Judge.  Eki  Conley 
was  convicted  of  violating  the  prohibitoir  law, 
and  appeals.  Reversed.  Qiddinga  &  Giddings. 
of  Oklahoma  City*  for  plaintiff  in  error.  G.  J. 
Davenport  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  Ed  Con- 
ley,  was  convicted  at  the  March,  1913,  term 
«  the  county  court  tit  (Mtlahoma  county  on  a 
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diarie  of  bavbur  onlairfal  powoMlon  of  intox- 
icating liquor  mth  intent  to  sell  the  flame,  and 
his  pnnialiment  fixed  at  a  fine  of  $300  ana  im- 

Srisonment  in  the  count;  jail  for  a  period  of 
D  daya.  Upon  a  careful  examination  of  the 
record  and  briefs  In  this  case,  it  is  conclusiTelr 
apparent  that  the  state  did  not  make  a  case  of 
unlawful  possession  of  intoxicating  liquor  with 
intent  to  sell  the  same  against  the  accused. 
The  competent  proof  in  the  record  establishes 
the  fact  that  an  enforcement  officer  purchased 
a  half  pint  of  whisky  on  tbe  Stb  da;  of  Au- 
zoBt,  1912,  at  a  place  on  West  California  street 
from  Bomeperson  whom  be  says  was  not  tbe 
accused.  There  is  no  testimony  which  tends  to 
connect  the  accaaed  with  the  transaction.  This 
prosecution  should  liave  been  uainst  the  per- 
son who  made  said  sale  for  haTing  made  same. 
There  is  no  evidence  in  tbe  recoil  tending  to 
show  that  the  accused  ever  received  a  shipment 
of  whisky  or  other  Intoxicating  liquor  of  any 
kind.  There  is  no  connection  of  any  kind 
shown  between  the  party  making  the  sale  and 
the  accused.  In  order  to  justi^  a  couTletion, 
tbe  state  sbooM  show  the  possession  of  Intox- 
icating liquor  as  charged,  as  well  aa  facts  which 
warrant  a  legitimate  deduction  of  intent  to  sell. 
Poseession  may  be  had  by  a  person  through  his 
agent,  bat  the  connectiom  mnst  be  eatabUshed. 
In  other  words,  the  crime  mast  be  proved,  and 
tbe  accused  connected  with  the  commissioQ 
thereof.  SVe  cannot  conscientiously  say  that 
this  was  done  in  this  case.  Tbe  judgment  is 
therefore  rereised. 

CONNEHS  V.  STATR  (No.  A— 2074.) 
(Criminal  Court  of  Appeals  of  Oklahoma.  April 
25t  1914.)  Appeal  from  County  Court,  Cana- 
dian County;  W.  A.  Maurer,  Judge.  Charles 
Conners  was  convicted  of  violating  tbe  prohib- 
itory law,  and  appeals.  Dismissed.  J.  N.  Rob- 
eisoD,  of  El  Reno,  for  plaintiEf  in  error.  G.  J. 
Davenport,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  Charles 
Conners,  was  convicted  at  the  March,  1918,  term 
of  the  county  court  of  Canadian  county  on  a 
charge  of  having  unlawful  possession  of  intoxi- 
catii^  liquor  with  intent  to  sell  the  same,  and 
his  punishment  fixed  at  imprisonment  in  tbe 
county  jail  for  a  term  of  6  months  and  a  fine 
of  ?500.  Judgment  was  pronounced  by  tbe  trial 
roort  on  the  27tb  day  of  May,  1913,  at  which 
time  plaintiEf  in  error  was  given  30  days  to 
prepare  and  serve  case-made  and  60  days  with- 
in which  to  lodge  his  appeal  in  the  Criminal 
Court  of  Appeals.  The  appeal  was  filed  in  this 
court  on  the  23d  day  of  August,  1913,  more 
than  60  days  after  the  rendition  of  the  judg- 
ment; no  order  having  been  made  by  the  trial 
court  extending  the  time  beyond  60  days.  An 
appeal  is  taken  to  this  coart  by  filing  a  peti- 
tion in  error  and  attacbing  a  case-made.  In 
this  case  it  appears  that  the  case-made  was 
filed  in  July,  and  that  the  petition  inerror  was 
not  filed  until  the  23d  of  August.  The  appeal 
therefore  was  not  perfected  in  the  manner  pro- 
vided by  law.  We  therefore  have  no  juristUction 
to  determine  any  of  tbe  questions  raised  or  at- 
tempted to  be  raised,  and  have  jurisdiction  only 
to  dismiss  the  appeal  and  direct  the  trial  court 
to  enforce  the  judgment;  and  It  ii  so  ordered. 

FISHER  V.  STATE.  fNo.A— 2110.)  (Crim- 
inal Court  of  Appeals  of  Oklahoma.  April  29, 
1914.)  Appeal  from  County  Ooort,  Kiowa 
County:  .1.  S.  Carpenter,  Judge.  J.  T.  Fisher 
was  convicted  of  suppressing  evidence,  and  ap- 
peals. Dismissed.  Haya  ft  Ha^iea,  of  Hobart, 
for  phintiff  In  error. 

PER  CURIAM.  Plaintiif  tn  error  was  tried 
and  convicted  in  the  county  court  of  Kiowa 
county  upon  an  information  which  charged  a 
violation  of  section  2258  (Rev.  I^aws)  of  the 
Penal  Code.  On  the  16th  day  of  August,  1913, 


he  was  by  the  court  aenteneed  In  accordance 
with  the  verdict  wT  the  jury  to  be  confined  in 
tbe  county  jail  for  a  period  of  366  days.  To  re- 
verse the  Judgment  an  appeal  waa  perfected. 
On  April  16,  1914,  plaintiff  in  error  filed  *  mo- 
tion to  dismiss  his  appeal,  wUdi  motion  is  bf 
this  court  allowed,  and  the  appeal  herein  u 
ordered  to  be  dismiaaed,  and  the  cauat  remanded 
to  the  lower  court 

FLEEMAN  v.  STATE.  (Criminal  Ourt  of 
Appeals  of  Oklahoma.  March  28,  1914.)  Ap- 
peal from  County  Court,  Greer  County;  Jar- 
rett  Todd,  Judge.  '  Tom  Fleeman  was  convicted 
of  a  violation  of  the  prohibitory  law,  and  ap- 
peals. Reversed.  J.  A.  Powers,  of  Mangum, 
for  plaintiff  in  error.  Chas.  West,  Atty.  Gen., 
Smith  a  Matson.  Asst.  Atty.  Gen.,  and  H.  D. 
Henry,  Co.  Atty.,  of  Mangum,  for  the  Btate. 

PER  CURIAM.  ThU  appeal  la  prosecuted 
from  a  conviction  had  in  the  county  court  of 
Greer  county,  in  which  plaintiff  in  error  was 
by  the  judgment  of  the  court  sentenced  to  be 
confined  in  the  county  jail  for  30  days  and  to 
pay  a  fine  of  (50.  The  Attorney  General  has 
filed  a  confession  of  error,  which  is  in  part  as 
follows:  "Among  other  instructions  the  trial 
court  gave  the  following,  which  said  instruc- 
tion waa  excepted  to  at  the  time  by  plaintitE  in 
error,  and  exceptions  allowed  by  tne  court:  *If 
you  believe  from  tbe  evidence  that  any  witness 
has  willfully  sworn  falsely,  then  you  may  dis- 
regard the  testimony  of  such  witness  only  in 
so  far  as  it  is  corroborated  by  other  testi- 
mony which  you  do  believe.'  This  is  equivalent 
to  saying  that  perjured  tertimony  cannot  be  be- 
lieved, when  it  is  corroborated  by  credible  tes- 
timony ;  in  other  words,  it  leaves  the  impres- 
sion that  sucb  testimony  must  be  believed,  if 
uncorroborated  by  credible  evidence.  This  in- 
struction is  plainly  erroneous,  and  in  view  of 
tbe  evidence  in  this  case  and  the  circumstances 
under  which  this  alleged  offense  was  committed, 
we  think  the  giving  of  the  same  prejudicial  to 
the  plaintiff  in  error.  Tbe  trial  court  evidently 
intended  to  word  instruction  6  similarly  to  the 
one  given  in  the  case  of  Gibbons  v.  Temtory,  S 
Okl.  Cr.  212,  115  Pac  129;  that  Is  to  say, 
that  tbe  jury  could  disregard  such  testimony, 
except  in  so  far  as  the  same  was  corroborated 
by  other  credible  evidence ;  bnt  even  sucb  in- 
structions have  been  severely  criticised  by  this 
court  and  in  several  cases  held  to  be  reversible 
error.  Gibbons  v.  Territory,  5  Okl.  Cr.  212, 115 
Pac.  129;  Rea  v.  State,  3  Okl.  Cr.  281.  106 
Pac.  386,  106  Pac.  982 ;  Henry  v.  State,  6  OkL 
Cr.  430,  119  Pac.  278.  This  court  has  on  all 
occasions  indicated  plainly  an  intent  to  dis- 
courage tbe  giving  of  such  instmctiona,  and  baa 
even  gone  so  far  as  to  point  out  the  proper  one 
to  give  on  this  subject  Henry  v.  State,  6  Okl. 
Cr.  430,  119  Pac  278.  For  tbe  reasons  above 
given,  we  think  instruction  No.  0  given  by  the 
court  and  excepted  to  was  erroneous,  and  we 
confess  error  aceordin^y."  We  are  of  opin- 
ion that  the  confession  of  error  should  be  aus- 
tained.  Tbe  judgment  of  conviction  herein  is 
therefore  reversed,  and  a  new  trial  granted. 
Mandate  forthwith. 


GARDNER  v.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  March  28,  1914.)  Ap- 
peal from  County  Court  Comanche  County  ;  H. 
N.  Whalin,  Judge.  Val  Gardner  was  convicted 
of  conducting  a  gambling  game,  and  appeals. 
Reversed.  Fain  &  Young,  of  Lawton,  for  plain- 
tiff in  error.  Chas.  West  Atty.  Gen.,  and  C.  J. 
Davenport,  Asst  Atty.  Gen.,  for  the  State. 

FEB  CURIAM.  This  appeal  is  prosecuted 
from  a  conviction  had  in  tbe  county  court  of 
Comanche  county  on  the  7th  day  of  February, 
of  this  year,  in  wbldi  plaintiff  in  error  was 
found  guilty  of  conducting  a  gambling  game. 
The  petition  in  error,  with  case-made,  was  filed 
in  thia  court  on  March  25,  1912.  The  next  day 
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the  Attorney  General  filed  a  confesBion  of  error, 
which,  omitting  the  title,  reads  as  follows: 
"Comes  DOW  the  state  of  Oklahoma,  by  the  At- 
torney General,  and  respectfully  calls  this  hon- 
orable court's  attention  to  the  charging  part  of 
the  information  filed  in  this  case,  which  is  a9 
follows:  'On  the  16th  day  of  Atvast,  1913,  Val 
Oardner,  then  and  there  being,  did  thm  and 
there  willfully,  anlawfully  conduct  as  owner 
thereof  a  game  of  roulette  for  money,  checks, 
and  credit,'  etc  To  this  information  tne  defend- 
ant filed  a  demurrer  upon  the  ground  that  the 
facts  stated  in  said  information  did  not  consti- 
tute a  public  offense.  This  demurrer  was  over- 
ruled by  the  court,  to  which  ruling  the  defend- 
ant excepted  at  the  time,  and  the  error  of  the 
court  in  so  overruling  the  demurrer  was  set  up 
in  the  motion  for  new  trial,  as  well  as  in  the 
motion  in  arrest  of  judgment,  and  the  motion 
for  a  new  trial  was  overruled,  to  which  the  de- 
fendant excepted,  and  the  ruling  of  the  court  as 
aforesaid  is  assigned  as  error  in  the  petition  in 
error  filed  in  this  case.  Under  the  holding  of 
this  court  in  the  cases  of  Brown  v.  State,  5 
OkL  Or.  41,  113  Pac  219,  Morgan  et  al. 
State,  7  Okl.  Cr.  45,  121  Pac  1088,  and  Proctor 
T.  State,  9  Okl.  Cr.  81.  130  Pac.  819,  the  over- 
ruling of  this  demurrer  constitutes  reversible 
error,  for  the  information  must  allege  that  those 
who  played  at  the  game  so  conducted  played  for 
money  or  some  representatiTe  of  value.  For  the 
above  reason  the  Attorney  General  believes  that 
under  the  holdings  of  this  court  sufficient  er- 
ror appears  of  record  to  require  a  reversal  of  this 
judgment,  and  confesses  error  accordingly,  and 
moves  the  court  for  a  speedy  disporition  of  the 
case."  We  are  of  opinion  that  the  confiession  of 
error  is  well  founded,  and  should  be  sustained. 
The  judgment  of  conviction  herein  is  therefore 
reveraed,  and  the  cause  remanded,  with  direction 
to  mstaln  tb»  demarrer  to  the  iufbrmation. 
Mandate  forthvldi. 


GRANT  v.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  March  17,  1914.)  Appeal 
from  District  Court,  Pontotoc  County ;  Tom  D. 
McKeown.  Judge.  T.  W.  Grant  was  convicted 
of  embezdement,  and  appeals.  Reversed.  O. 
F.  Green  and  J.  F.  McEeel,  both  of  Ada,  for 
plaintiff  in  error.  O.  J.  Davenport,  Asst.  Atty. 
Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiff  In  error,  T. 
W.  Grant,  was  convicted  at  the  November,  1912, 
term  of  the  district  court  of  Pontotoc  county  on 
a  charge  of  embezzlement,  and  his  punishment 
fixed  at  imprisonment  ta  the  state  penitentiary 
for  a  period  of  one  year.  We  have  carefully 
read  the.  record  in  tbu  case,  and  to  our  minds 
there  it  no  offense  disclosed  by  the  proof,  and 
also  no  question  of  fiact  which  should  have  been 
submitted  to  the  jury.  The  plaintiff  in  error 
was  orosecuted  for  embexzlement  upon  the  the- 
ory tnat  as  agent  of  one  Starritt  he  embezzled 
the  proceeds  of  certain  ties.  The  relation  of 
principal  and  agent  did  not  exist  The  facts 
dnrly  disclose  the  relation  of  debtor  and  credi- 
tor taistead,  and  the  case  must  therefore  falL 
We  are  of  the  opinion  that  a  statement  of  the 
facts  and  an  elaoorate  discussion  of  the  ques- 
tions involved  wouid  servo  no  good  purpose.  The 
judgment  of  the  trial  court  u  reversed,  and  the 
cause  remanded,  with  dlreetioDB  to  dismiss. 


GRAT  V.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  April  11,  1914.)  Appeal 
from  County  Court  Le  Flore  County;  B.  C. 
Bolger,  Jud;re.  John  Gray  was  convicted  of 
pointing  a  pistol,  and  appeals.  Affirmed.  Tom 
W.  Neal,  of  Poteau,  for  plaintiff  in  error.  Chas. 
West,  Atty.  Gen.,  and  C.  J.  Davenport,  Aist 
Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error  was  con- 
victed upon  an  information  which,  after  alletring 
date  and  venue,  charged:  "That  the  said  John 
Gray  did  then  and  Inete  willfully  and  unlaw- 
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fully  point  a  pistol  at  and  towards  one  W.  K. 
Sweeney."  In  accordance  with  the  verdict  of 
the  jury,  he  was  sentenced  to  be  confined  in 
the  coun^  jail  fur  three  months  and  pay  a 
fine  of  $50.  After  a  careful  examination  of 
the  record,  we  have  discovered  no  error  in  tSe 
rulings  complained  of.  The  judgment  of  the 
count?  court  of  Le  Flore  eoun^  herein  is  there- 
fore affirmed. 


HESTER  V.  STATE.  (So.  A— 1977.)  (Crim- 
inal Court  of  Appeals  of  Oklahoma.  May  16, 
1914J  Appeal  from  County  Court,  Pottawato- 
mie County ;  Hal  Johnson,  Judge.  John  Hester 
was  convicted  of  gaming,  and  appeals.  Affirm- 
ed. Pitman  &  Goode,  of  Shawnee,  for  plaintiff 
in  error.  C.  J.  Davenport,  Aast  Atty.  Gen., 
for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  John 
Hester,  was  convicted  at  the  January.  1913. 
term  of  the  county  court  -of  PottawattHnie  eoun- 
ty  on  a  charge  of  condocting  a  gambling  gam& 
and  his  punishment  fixed  at  a  fine  of  $250  and 
imprisonment  in  ttw  eounty  jail  for  a  period  of 
30  .days.  Upon  a  careful  examination  of  this 
record  we  are  of  opinion  that  the  accused  had 
a  fair  and  impartial  trial  and  that  nojprc^udi- 
cial  error  occurred  in  the  trial  court.  The  jnd^ 
ment  is  therefore  affirmed. 


JACKSON  V.  STATE.  (Criminal  Court  of 
Appeals  of  Oklahoma.  April  15,  1914.)  Ap- 
peal from  Countv  Court,  Okmulgee  County; 
Mark  Bozarth,  Judge.  H.  W.  Jackson  was 
convicted  of  violating  the  prohibitory  law,  and 
appeals.  Affirmed.  Wallace  &  Stephens,  of 
Okmulgee,  for  plaintiff  in  error.  C  J.  iMven- 
port,  Asst  Atty.  Gen.,  for  the  State 

PER  CURIAM.  Plaintiff  in  error,  H.  W. 
Jackson,  was  convicted  at  the  January,  1913, 
term  of  the  county  court  of  Okmulgee  county 
on  a  charge  of  having  the  unlawful  possession 
of  intoxicating  liquor  with  intent  to  sell  the 
same,  and  his  punishment  fixed  at  a  fine  of 
flOO  and  imprisonment  in  the  county  jail  for 
a  period  of  30  days.  Upon  a  careful  examina- 
tion of  the  record,  we  are  of  opinion  that  the 
judgment  should  be  affirmed:  and  it  la  ao  or- 
dered. Mandate  ordered  forthwith. 


SmJIS  V.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  March  21,  1914.)  Appeal 
from  County  Court,  Pottawatomie  County; 
Hal  Johnson,  Judge.  Nelson  Jelts  was  convict- 
ed of  violating  tne  prohibitory  law,  and  ap- 
peals. Dismissed.  G.  A.  Oatceit,  of  Tecuooseii, 
for  plaintiff  in  error.  O.  J.  Davenport,  Asst 
Atty.  Gen.,  for  the  Stete. 

PER  CURIAM.  The  plaintiff  in  error.  Nel- 
son Jelts,  was  tried  and  convicted  at  the  Jan- 
uary, 1913,  term  of  the  county  court  of  Potta- 
watomie county  on  a  charge  of  maintaining  a 
place  wherein  intoxicating  liquors  were  receiv- 
ed and  kept  for  the  purpose  of  sale.  Judgment 
was  rendered  on  the  28th  dsy  of  February, 
1913,  at  which  time  the  court  allowed  30  days 
for  preparing  and  serving  a  case-made,  and  60 
days  within  which  to  effect  the  appeal  under 
the  statute.  The  petition  in  error  and  case- 
made  were  not  filed  until  the  3d  day  of  May, 
1913,  more  than  60  days  after  rendition  of  the 
judgment;  no  further  extension  of  time  having 
been  made  as  provided  by  law.  The  Attorney 
General  has  filed  a  ntotion  to  dismiss  the  ap- 
peal, on  the  ground  that  the  same  was  not  filed 
within  the  time  allowed  by  the  stetute  and  un- 
der the  orders  of  the  court  The  motion  is  well 
founded,  and  is  therefore  sustained.  The  ap- 
peal is  aocordingly  dismissed. 


JONES  V.  STATE.  (Criminal  0)urt  of  Ap- 
peals of  Oklahoma.  March  21,  1914.)  Appeal 
from  County  Courts  Kiowa  County;   J.  W. 
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Mansell,  jDcIge.  Wylie  Jones  Tras  coDTicted  ot 
violating  the  prohibitory  law,  and  appeals. 
Affirmed.  Rummons  &  Logan,  of  Hobart,  for 
plaintiff  in  error.  O.  J.  Davenport,  AsBt  Atty. 
Gen.,  for  ibe  State. 

PER  CURIAM.  Plaintiff  hi  error  was  con- 
victed of  the  oEEense  of  unlawfully  transporting 
intozicatinic  liquor.  On  the  13th  day  of  No- 
vember, 1012,  in  accordance  with  the  verdict  of 
the  jury,  he  was  sentenced  to  be  confined  for 
SO  days  m  the  county  jail  and  to  pay  a  fine  of 
$50.  No  brief  has  oeen  filed,  nor  oral  argu- 
ment made.  The  Attomev  General  has  filed  a 
motion  to  affirm,  for  failure  to  prosecute  the 
appeal,  which  motion  ia  sustained,  and  tbe  judg- 
ment of  the  county  court  of  Kiowa  county  Is 
hereby  affirmed.    Mandate  forthwith. 


£:ENDRICK  v.  state.  fNo.  A-2024.) 
(Criminal  Conrt  of  Appeals  of  Oklahoma.  May 
11,  1914.)  Appeal  from  County  Court,  Till- 
man County;  W.  C.  Lukenbill^  Judge.  Jack 
Kendrick  was  convicted  of  a  violation  of  the 
prohibition  law,  and  appeals.  Affirmed.  John- 
son &  Red,  (rf  Frederick,  for  plaintifiE  in  error, 
^e  Attorney  General,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error  was  tried 
and  convicted  upon  an  information  charging 
that  Jack  Kendrick  did,  in  TiUman  coootv, 
OkL,  on  or  about  the  11th  day  of  January,  1913, 
'sell  one  quart  of  whisky.  On  the  28th  day  of 
February,  1913,  the  court  rendered  judgment 
and  sentenced  the  defendant,  in  accordance  with 
the  verdict  of  Uie  jury,  to  be  confined  in  the 
county  jail  for  a  period  of  5  months  and  to  pay 
a  fine  of  $390.  After  a  careful  examination  of 
the  record,  we  are  of  opinion  that  no  reversible 
error  was  committed  upon  the  trial.  The  judg- 
ment of  the  county  court  of  Tillman  county  Js 
therefore  affirmed.    Mandate  forHiwith. 


LANCASTER  v.  STATE.  (Criminal  Court 
ot  Appeals  of  Oklahoma.  March  21,  1914.) 
Appeal  from  County  Court,  Pontotoc  County; 
I.  M.  King,  Judge.  Mark  Lancaster  was  con- 
victed of  condocttng  a  gambling  hous^  and 
appeals.  Affirmed.  Crawford  &  Bcden,  of  Ada, 
for  plaintiff  in  enor.  O.  J.  DavCTpWt,  Asst. 
Atty.  Gen.,  for  the  State. 

PEIB.  CURIAM.  The  plaintiff  in  error,  Mark 
Lancaster,  was  convicted  at  the  January,  1913, 
terlh  of  the  county  court  of  Pontotoc  county  on 
a  charge  of  conducting  a  gambling  bouse,  and 
his  punishment  fixed  at  a  fine  of  $200  and  im- 

Srisonment  in  the  county  jail  for  a  period  of 
[>  days.  A  careful  examination  of  the  record 
discloses  no  fundamental  error.  There  were  no 
briefs  filed  on  behalf  of  the  plaintiff  in  error, 
and  no  appearance  made  for  oral  aigument  No 
fundamental  error  appearing,  the  jot^ment  of 
the  trial  court  is  affirmed. 


McALEXANDER  v.  STATE.  (Criminal 
Court  of  Appeals  of  Oklahoma.  March  21, 
1914.)  Appeal  from  County  Court,  Johnston 
County;  Nick  Wolf,  Judge.  A.  P.  McAlexan- 
der  was  convicted  of  a  violation  of  the  prohibit- 
ory law,  and  appeals.  Reversed.  P.  B.  H. 
Shearer  and  J.  S.  Ratllff,  both  of  Tishomingo, 
for  plaintiff  in  error.  The  Attorney  General, 
for  the  State. 

PER  CURIAM.  Plaintiff  in  error  was  tried 
and  convicted  upon  an  information  which  charg- 
ed that  he  "did  nnlawfully  and  willfull}'  make 
a  malt  Hquor  to  wit,  Coioctaw  beer,  in  the 
amount  of  ten  gallons,  contrary,"  etc.  Tbe 
state's  evidence  was  substantially  as  follows: 
Mart  Miller  testified  that  he  was  undersheriff, 
and  went  to  Mr.  McAlexander*s  residence  with 
Bas  Chance,  and  found  no  one  there,  so  they 
opened  the  door  and  went  in  and  found  two 
kegs,  ojio  of  them  full  of  Choctaw  beer;  that 
he  turned  the  faucet  on  tbe  one  that  was  full. 


and  let  the  gas  out  of  it;  that  he  did  not  know 
what  Choctaw  beer  is  made  out  of;  that  some 
of  it  is  intoxicating;  that  he  did  not  drink  any 
of  this  beer;  that  he  heard  the  sheriff  say  be 
destroyed  it.  Ras  Chance  testified  that  he  was 
a  deputy  sheriff,  and  was  with  Mart  Miller 
when  th^  searched  Mr.  McAlexander's  house 
and  found  the  keg;  that  Choctaw  beer  "is  made 
out  of  copperas,  yeast,  and  something";  that 
Mr.  McAlexander  told  him  he  made  Choctaw 
beer  and  root  beer.  Tbe  defendant  moved  to 
direct  a  verdict  <rf  not  guilty,  which  was  over- 
ruled. We  think  the  motion  should  have  been 
sustained.  The  evidence  is  insufficient  to  show 
that  the  keg  contained  intoxicating  liquor,  or 
that  the  defendant  had  manufactured  intoxi- 
cating liquor,  as  charged.  Tbe  judgment  of  con- 
viction ia  therefore  reversed. 


NEAL  V.  STATE.  (Criminal  Conrt  of  Ap- 
peals of  Oklahoma.  April  18,  1914.)  Appeal 
frcHn  County  Court,  Washington  County; 
James  T.  Shipmanj  Judge.  Clarence  Neal  was 
convicted  of  violating  the  prohibitory  law,  and 
appeals.  Dismissed.  0.  C.  Julian,  of  Butles- 
viUe,  for  plaintiff  in  error.  C.  J.  Davenport, 
AsBt  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  Clarence 
Neal,  was  convicted  at  the  November,  1913, 
term  of  the  Washington  county  <ionrt  on  a 
charge  of  maintaining  a  place  wherein  intoxi- 
cating liquors  were  kept  for  sale,  and  his  pun- 
ishment fixed  at  a  fine  of  $76  and  imprison- 
ment in  tbe  county  jail  for  a  term  of  30  days. 
Judgment  was  prononnced  on  the  ISth  day  of 
November,  at  wnich  time  the  conrt  allowed  60 
days  in  which  to  make  and  serve  the  case-made, 
but  fixed  no  additional  time,  other  than  that 
allowed  by  the  statute,  within  which  the  ap- 
peal should  be  lodged  in  this  court.  At  a  later 
date  a  supplementary  order  was  made  allow- 
ing 10  days'  additional  time  for  making  and 
serving  the  case-made ;  but  no  order  was  made 
at  this  time  extending  the  time  for  filing  the 
appeal,  and  the  record  does  not  indicate  that 
anpr  was  requested.  The  appeal  was  filed  in 
this  court  on  the  21st  day  of  February,  1914, 
long  after  the  expiration  of  the  time  fixed  by 
tbe  statute  in  which  the  appeal  could  be  taken 
without  additional  time  allowed  by  proper  or- 
ders from  the  trial  court.  The  Attorney  Gen- 
eral has  filed  a  motion  to  dismiss  this  appeal, 
on  the  ground  that  the  same  was  not  taken  in 
the  manner  and  filed  within  the  time  provided 
by  law.  No  response  has  been  made  to  the  mo- 
tion. We  have  no  alternative  except  to  dismiss 
the  appeal,  and  direct  the  trial  court  to  enforce 
the  judgment  and  sentence;  and  It  is  so  order- 
ed. Mandate  forthwith. 


OLIVER  V.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma.  April  18.  1914.)  Appeal 
from  County  Court.  Rogers  County;  Walter 
W.  Shaw,  Judge.  Joe  Oliver  was  convicted  of 
selling  ictoxicating  liquor,  and  appeals.  Dis- 
missed. H.  Tom  Kight,  of  Claremore,  for  plain- 
titr  in  error.  C.  J.  Davenport,  Asst  Atty. 
Gen.,  for  the  State. 

PER  CURIAM.  The  plaintiff  in  error,  Joe 
Oliver,  was  convicted  at  the  March,  1913,  term 
of  the  county  court  of  Rogers  county,  on  a 
charge  of  sefliog  intoxicating  liquor,  and  bis 
punishment  fixed  at  a  fine  of  $100  and  imprison- 
ment in  the  county  jail  for  a  term  of  90  daya 
The  Attorney  General  has  filed  a  motion  to 
dtsjaiss  the  appeal,  on  the  ground  that  the 
same  was  not  taken  in  the  manner  and  perfect- 
ed within  the  time  provided  by  law.  Counsel 
for  plaintiff  in  error  filed  a  motion  to  dismiss 
the  appeal,  on  the  ground  that  the  plaintiff  in 
rrror  has  become  a  fugitive  from  justice  and 
the  appeal  therefore  abandoned.  There  is  no 
question  but  that  tbe  appeal  should  be  dismiss- 
ed, and  for  all  practical  purposes  it  is  imma- 
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teiial  vUcli  motion  is  nutted.  The  appeal 
is  dismiBsed.   Mandate  ordered  forthwith. 


REAMS  T.  STATE.  (Criminal  Court  of  Ap- 
peals of  Oklahoma,  April  4,  1914.)  Appeal 
from  County  Court,  Oklahoma  County;  John 
W.  Hayaon,  Judge.  S.  D.  Reams  was  convicted 
of  a  violation  of  the  prohibitory  law,  and  ap- 

S-als.  Reversed.  Vaught  A  Ready  and  Ledra 
uthrle,  all  of  Oklahoma  City,  for  plaintiff  in 
error.  Charles  West,  Atty.  Gen.,  and  C.  J. 
Davenport,  Asst  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error  was  tried 
and  convicted  upon  an  tnformatloa  which  charg- 
ed that  "S.  D.  Reams  did,  in  Oklahoma  coun- 
ty, on  the  7th  day  of  August,  1912,  commit  the 
crime  of  having  intoxicating  liquors  in  his  pos- 
session with  the  unlawful  intent  on  the  part  of 
said  defendant  to  sell,  barter,  give  away,  and 
otherwise  furnish  the  same  to  parties  unknown." 
Many  alleged  errors  are  assigned  as  grounds  for 
a  reversal  of  the  judgment,  but  it  is  only  neces- 
sary to  notice  the  one,  "that  the  court  erred  in 
overruling  a  motion  of  the  defendant  to  direct 
a  verdict  of  not  guilty."  A.  B.  Smith  and  J.  R. 
Dalton  testified  that  they  were  deputy  enforce- 
ment officers  and  went  into  the  pool  hall  at  128 
West  First  street  in  Oklahoma  City,  and  had 
a  conversation  with  a  colored  man,  snd  Smith 
asked  blm  for  a  half  pint  of  wbisln';  that  the 
negro  went  out  "through  the  back  door,  the 
rear  door  some  place,"  and  when  be  came  back 
he  bad  a  half  pint  of  whisky,  and  ^Idi  gave 
him  50  centa  for  it  The  defendant  was  not 
present,  and  there  was  no  proof  that  the  negro 
was  employed  by  him,  or  connected  with  him  in 
any  way.  In  order  to  support  a  conviction  for 
the  offense  charged,  there  must  be  some  evi- 
dence tending  to  show  the  defendant's  posses- 
sion of  the  intoxicating  liquor.  Tliere  was  no 
such  evidence  in  this  case.  Therefore  the  evi- 
dence was  not  sufficient  to  support  tbe  convic- 
tion, and  the  motion  to  direct  a  verdict  of  not 
guilty  should  have  been  sustained.  The  judg- 
ment of  conviction  is  reversed. 


SHOCKET  V.  STATE.  (Criminal  Court  of  Ap- 

Jeals  of  Oklahoma.  March  21,  1914.)  Appeal 
rom  County  Court,  Pawnee  County;  Geo.  E. 
Merritt,  Judge.  J.  W.  Sbockey  was  convicted 
of  a  violation  of  the  prohibitory  law,  and  ap- 
peals. Affirmed.  J.  P.  Evers,  of  Tulsa,  for 
plaintiff  in  error.  The  Attorney  General,  for 
tbe  State. 

PER  CURIAM.  Tbe  plaintiff  in  error  was 
tried  and  convicted  upon  an  information  which 
charged  the  possession  of  intoxicating  liquors 
with  tbe  unlawful  intent  to  violate  provisions 
of  the  prohibitory  law,  and  in  accordance  with 
the  verdict  of  the  jury  he  was  on  tbe  18tb  day 
of  March,  1013,  sentenced  to  be  coDfined  in  tbe 
county  jail  for  a  term  of  60  days  and  to  pay  a 
fine  of  fSOO.  The  evidence  for  the  state  shows 
that  the  defendant  was  arrested  with  four  box- 
es of  whisky  in  his  possession  and  15  or  20 
tgunny  sacks  of  liquor  in  a  wagon.  The  defend- 
ant offered  no  evidence.  A  careful  review  of 
the  record  discloses  no  reversible  error.  The 
judgment  of  conviction  Is  therefore  affirmed. 


SPEARS  T.  STATB.  (Criminal  Court  of  Ap- 

feals  of  Oklahoma.  March  31,  1914.)  Appeal 
rom  County  Court,  Jackson  County;  B.  N. 
Woodson^  Judge.  Hubert  Spears  was  convicted 
of  violating  the  prohibitory  law,  and  appeals. 
Affirmed.    Lawson  &  Dabney,  of  Altus,  for 

glaintiff  in  error.  Chas.  West,  Atty.  Gen.,  and 
!.  E,  Hall,  Co.  Atty.,  of  Altus,  for  tbe  State. 
PEE  CURIAM.  Plaintiff  in  error,  Hubert 
Spears,  was  tried  and  convicted  at  tbe  January, 
1913,  term  of  the  county  court  of  Jackson 
count?  on  a  charge  of  seUing  intoxicating  liq- 
uor, and  his  punishment  fixed  at  a  fine  of  (175 
and  imprisonment  In  the  count;  jail  for  a  period 


of  SO  days.  W«  have  carefully  examined  Oe 
record,  and  are  of  opinion  that  tlie  judgment 
should  be  affirmed.  It  is  therefore  so  oraered. 


TORB  V.  STATE.  (Criminal  Court  of  Ap- 
peals  of  Oklahoma.  April  18,  1914.)  Appnl 
from  District  Court,  Muskogee  County;  R.  C 
Allen,  Judge.  Charles  L.  Torr  was  convicted 
for  'embezslement,  and  appeals.  Dismissed. 
Kistler  &  McAdams,  of  Oklahoma  City,  for 

glaintiff  in  error.  C,  J.  Davenport,  Asst  Atty. 
len.,  for  the  State. 

PER  CURIAM.  FUinaa  in  error,  Charles  L. 
Torr,  was  convicted  at  the  September,  1912, 
term  of  the  district  court  of  Muskogee  county 
on  a  chaige  of  embezzlement  and  his  punish- 
ment fixed  at  imprisonment  in  the  state  peni- 
tentiary for  a  term  of  one  year.  Upon  motion 
of  counsel  tor  plaintiff  in  error,  the  appeal  in 
tliis  case  is  dismissed. 


TRINKLB  V.  STATE.  (Kou  A— 211L) 
(Criminal  Court  of  Appeals  &t  Oklahoma. 
April  25,  1914.)  Appeal  from  County  Court, 
Hughes  County;  J.  Roes  Bailey,  Judge.  C.  G. 
Trinkle  was  convicted  of  violating  the  prohibi- 
tory law,  and  appeals.  Disoiissed.  Witty  St 
Meyer,  of  Holdenville,  for  plaintiff  In  error.  G. 
J.  Davenport,  AssL  Atty.  Gen.,  for  tbe  State. 

PER  CURIAM.  Plaintiff  in  error,  C.  G. 
Trinkle,  was  convicted  of  a  violation  of  tbe 
prohibitory  law,  and  in  accordance  with  the 
verdict  of  tbe  jury  be  was  on  the  9th  day  U 
Jul^,  1913,  by  tbe  court  sentenced  to  be  confin- 
ed in  the  county  jail  for  a  term  of  90  days  and 
to  pay  a  fine  of  (150.  To  reverse  this  judgment 
an  appeal  was  attempted  to  be  taken  by  filing 
in  this  court  on  October  IT,  1913,  a  petition  in 
error  with  case-made.  The  Attorney  General 
has  filed  a  motion  to  dismiss  the  appeal,  for  the 
reason  that  ttie  same  was  not  filed  in  this  court 
within  00  days  from  tbe  rendition  of  tbe  judg- 
ment It  appearing  from  the  record  that  tlie 
statutory  time  liad  not  been  extended  by  order 
of  the  court,  and  it  appearing,  further,  that  ap- 
peal  was  not  lodged  in  this  court  within  the 
time  limit  fixed  by  the  statute,  the  motion  to 
dismiss  mu^  be  sustained.  Tbe  purported  ap- 
peal is  therefore  dismissed,  and  the  cause  re* 
manded. 


TRINKLB  V.  STATE.  (No.  A— 2112.) 
(Criminal  Court  of  Appeals  of  Oklahoma.  April 
26,  1914.)  Appeal  from  County  Court,  Hugnes 
County ;  J.  Ross  Bailey,  Judge.  C.  G.  Trinkle 
was  convicted  of  violating  the  prohibitory  law. 
and  appeals.  Dismissed.  Witty  &  Meyer,  at 
Holdenville,  for  plaintiff  in  error.  C.  J.  Daven- 
port, Asst.  Atty.  Gen.,  for  tbe  State. 

PER  CURIAM.  Plaintiff  in  error,  C  G. 
Trinkie,  was  convicted  in  the  July,  1913,  term 
of  the  county  court  of  Hughes  county  on  a 
charge  of  selling  intoxicating  liquor,  and  bis 
punishment  fixed  at  a  fine  of  $50  and  imprison- 
ment in  the  county  jail  for  a  period  of  60  days. 
Judgment  was  rendered  in  the  trial  court  on  the 
19th  day  of  July,  1913.  The  appeal  was  filed 
in  this  court  October  17,  1913.  No  order  was 
made  by  the  trial  court  extending  the  time  with- 
in which  the  appeal  could  be  filed.  Tbe  stat- 
utory time  of  60  days  had  long  since  expired 
when  the  record  was  filed  in  this  court.  The 
Attorney  General  has  filed  a  motion  to  dismiss 
the  appoal  on  the  ground  that  the  same  was  not 
&led  within  the  time  allowed  by  law.  Motion  is 
sustained,  and  appeal  accordingly  dismissed. 


In  re  BRESSLER'S  ESTATE.  SPIES  et 
bL  v.  McARTHUR  et  al.  (Supreme  Court  of 
Washington.  March  26,  1914J,  Department  2. 
.\ppeal  from  Superior  Court,  King  County :  R. 
B.  Albertson,  Judge.    Proceedings  by  Flora 


Digitized  by  Google 


Wuh.) 


Belle  Spies  and  othen  against  Grace  McArthur 
and  another  to  contest  the  will  of  Peter  Brea- 
sler.  Judgment  for  conteeteea  and  contestants 
appeal.  Affirmed.  Doaglas,  Lane  ft  Douglas, 
ox  Seattle,  for  appellants^  Tudter  &  Hylana.  ox 
Seattle,  for  respondents. 

FULLERTON,  J.  On  November  22.  1910. 
Peter  Bressler,  being  then  in  his  eighty-third 
year,  executed  hla  last  will  and  testament,  in 
which  he  made  bequests  to  two  of  his  four  chil- 
dren of  (1,000  each,  and  distributed  ttie  re- 
mainder of  his  property  equally  between  the 
four.  He  named  his  nephew,  Frederick  S.  Ward, 
and  his  daughter.  Flora  Belle  Spies,  as  executor 
and  executrix  of  the  will,  and  provided  that  they 
should  act  as  such  without  bonds.  On  Febru- 
ary 4,  1011,  be  made  a  codicil  to  his  -will  nam- 
ing Fredericli  S.  Ward  as  sole  es(!'.'iitMr  tlnTtiof, 

Eroviding  that  he  might  act  as  uuoh  without 
Dnds,  but  made  no  other  change  ia  the  original 
wilL  Mr.  Bressler  died  on  Fehruary  8,  1013, 
and  shortly  thereafter  his  n-ill  and  codicil  there- 
to were  admitted  to  prol>ati-.  and  Ward  appoint- 
ed as  sole  executor  thereuf.  This  profi-edinR 
■was  instituted  by  three  of  the  licTiefKinriis  un- 
der the  will  to  have  the  codicil  set  usidx:  in- 
valid and  void  and  the  appointment  of  Ward  as 
sole  executor  annulled,  on  the  ground  of  mental 
incapacity  on  the  part  of  the  testator  at  that 
time  to  make  a  will,  and  of  undue  inflaence  ex- 
ercised over  him  by  Ward.  Issue  was  taken  on 
the  allegations  of  the  petition,  and  a  trial  had, 
which  resulted  In  findings  by  the  court  to  tbe 
effect  that  tbe  testator  had  mental  capacity  at 
the  time  of  the  execution  of  tbe  codidl,  that  he 
was  not  acting  under  undue  influence  of  Ward, 
or  of  any  person,  and  that  Ward  was  a  suitable 
and  proper  person  to  act  as  executor  of  the 
wiU.  Judgment  was  entered,  dismissing  the 
contest  proceedings.  The  sole  contention  in  this 
court  Is  that  the  findings  and  judgment  of  tbe 
trial  court  are  not  in  accord  with  the  evidence. 
We  think  it  would  serve  no  useful  purpose  or 
add  to  the  value  of  this  opinion  to  review  tbe 
evidence  at  length.  Suffice  it  to  say,  therefore, 
that  we  have  carefully  read  the  evidence  as  al>- 
stracted  by  the  appellant,  and  can  find  no  rea- 
son to  depart  from  the  conclusion  reached  by 
the  trial  court  The  Judgment  is  affirmed.  - 

CROW,  a  J.,  and  MODNT.  M0BR18,  and 
PARKER,  JJ.,  concur. 


CONNOLLT  T.  FREDERICKS  et  ux.  (Su- 
preme Court  of  Washington.  March  6,  1914.) 
Department  1.  Appeal  from  Superior  Court, 
King  County;  Everett  Smith,  Judge.  Action 
by  Frank  A.  Connolly  agmlnit  O.  F.  Fredericks 
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and  wife.  Judgment  for  defentents,  and  plain- 
tiff appeals.  Affirmed.  Jay  C.  Allen,  of  Seattle, 
for  appellant  A.  J.  Falknor,  of  Seattle,  for  re- 
spondents. 

MAIN.  J.  The  purpose  of  this  action  was  to 
recover  damages  alleged  to  be  due  to  false  rep- 
resentations in  a  transaction  involving  the  ex- 
change of  real  estate.  Tbe  cause  was  tried  to 
the  court  sitting  without  a  jury.  Judgment  was 
entered  dismissing  tbe  action,  from  which  tbe 
appeal  follows.  On  the  8th  day  of  December* 
iMl,  Truman  H.  Heath  and  Margaret  M. 
Heath,  his  vrife,  were  the  owners  of  en  apart- 
ment house  in  Seattle.  Wash.,  and  O.  F.  Fred- 
ericks and  wife  were  the  owners  of  a  farm  con- 
gisting  of  about  160  acres  located  in  Thurston 
counts;,  in  the  state  of  Washington.  At  about 
this  time  Uie  Heaths  entered  Into  a  contract 
with  tbe  Fredericks  whereby  tbe  apartment 
house  was  to  he  exchanged  for  the  farm.  The 
details  of  the  contract  or  the  deeds  which  fol- 
lowed need  not  be  further  set  forth  herein.  At 
the  same  time  HeaUi  purchased  from  Fredericks 
certain  personal  property,  which  waa  then  upon 
the  farm,  consisting  of  cattle,  oats,  hay_,  and 
chickens.  Thereafter  Heath  took  possession  of 
the  farm  and  Fredericks  of  the  apartment  house. 
After  a  time  Heath  concluded  that  Fredericks 
had  been  guilty  of  misrepresentations  in  the 
transaction,  clauning  that  the  number  of  acres 
of  cleared  land  upon  the  farm  was  approximate- 
ly 60,  and  that  it  bad  been  represented  that 
there  were  80  acres;  also  that  there  had  been 
tnisrepresentation  as  to  tbe  quantity  of  oata 
and  hay,  the  health  of  the  cattle,  and  the  num- 
ber of  chickens.  Heath  assigned  bis  alleged 
claim  for  damages  to  one  Frank  A.  Connolly, 
the  appellant  herein,  and  the  present  action 
was  begun.  The  evidence  is  conflicting  as  to 
whether  there  were  fraodulent  representations 
as  to  any  of  the  matters  claimed.  If  tbe  re- 
spondents' evidence  is  to  be  believed,  there  la 
nothing  to  justify  the  claim  of  fraud.  On  the 
other  hand,  if  the  appellant's  evidence  estab- 
lishes tbe  facta,  then  it  becomes  a  question  of 
law  whether  under  such  facts  fraud  had  been 
practiced.  It  has  been  frequently  stated  by 
this  court  that,  where  a  charge  of  fraud  is  made, 
it  must  be  established  by  evidence  which  is 
clear  and  convincing.  The  trial  court,  upon 
the  conflicting  evidence  as  to  the  facta,  found 
in  favor  of  tne  respondents.  From  a  reading 
of  the  riMxtrd.  we  think  this  finding  must  be  sus- 
tained. It  therefore  becomes  unnecessary  to 
consider  whether  as  a  matter  of  law  there  was 
fraud,  liad  the  facts  been  as  claimed  by  the  ap- 
pellant  The  judgment  will  be  affirmed. 

CROW,  C.  J.,  and  ELLIS,  CHADWICK, 
and  OOSB,  JJ^  concur. 
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